IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 6298

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 24th day of November, 1965.
SAM FINLEY, INC.,

Plaintiff in error;

agoi/YIIst
CARRIE C. WADDELL, GREEK F. VAUGHT,
ELEANOR W. VAUGHT AND HOLSTON
RIVER QUARRY, INC.,
Defendants in error.

From the Circuit Court of Wythe County
Alex. M. Harman, Jr., Judge

Upon the petition of Sam Finley, Inc., a writ or error and
supersedeas is awarded it to a judgment rendered by the
Circuit Court of Wythe County on the 30th day of June,
1965, in a certain motion for judgment then therein depending wherein Carrie C. Waddell and others were plaintiffs
and the petitioner and another were defendants ; upon the
petitioner, or some one for it, entering .into bond with sufficient security before the clerk of the said circuit court in the
penalty of eleven thousand dollars, with condition as the
law directs.
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Filed in the Clerk's Office this 16 day of October, 1964.
Teste:
J. E. CROCKETT, Clerk
--------D.C.
MOTION FOR JUDGMENT
Defendants
The undersigned, Carrie C. Wadd~ll, Greek F. Vaught and
Eleanor W. Vaught hereby move the Circuit Court of Wythe
County, Virginia for a judgment against the Defendants,
Sam Finley, Inc and Holston River Quarry, Inc., jointly and
severally, for the sum of Twenty Thousand and N0/10.0
Dollars ($20,000.00), which s,:nm of money is justly due and
owing by the ·Defendants to the undersigned Plaintiffs as
damages fo~ injuries resulting from the maintenance ·and
operation of a rock quarry and plant preparing bitUllljnoue
concrete pavement in the manner and form hereinafter set
.forth, to-wit:
(1) That the Plaintiffs are the owners in fee simple of a
tract or parcel of land containing 230 acres, more or less,
together with the improvements thereon and the privileges.
and appurtenances thereto belonging, situated in the Black
Lick Magisterial District of Wythe County, Virginia, on the
East side of State Route No. 680 approximately one-half (%)
mile North of the intersection of U. S. Route No.. 11 and State
Route No. 680.
(2) That the Defendant, Holston River Quarry, Inc. on or
about the 1st day of May, 1964 commenced the operation of
a. roc~ quarry, engaged in crushing and processing stone to
b.e used in road construction, and in the operation of said
plant caused dirt, dust, limestone and other waste substances·
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to be emitted from the rock crushei" of said plant, which
settied upon the lands of the Plaintiffs, tainted the atmosphere, water supply and rendered their dwelling _and outbuildings unhealthy and unfit for habitation, and
page 3 ) - destroyed the usefulness of vegetation and agricultural products growing on their land whereby
the personal property and real estate of the Plaintiffs have
been reduced in value.
(3) That the Defendant, Sam Finley, Inc. on or about the
19th day of June, 1964, commenced the operation of a plant
preparing bituminous concrete pavement to be used in road
construction, and caused smoke, soot, dust, ·dirt, limestone,
oil and other waste substances to be emitted from smokestacks
of· said plant, which settled upon and was forced upon the
lands of the Plaintiffs, tainted the atmosphere, water supply
and rendered their dwelling and outbuildings unhealthy and
unfit for habitation, and destroyed the usefulness of vegetation and agricultural products growing on their said land
whereby the personal property and real estate of the Plaintiffs have been reduced in value.
(4) That Pl~intiffs are engaged in the operation of a dairy
on their said real estate and as a direct and proximate result
of the operations of the Defendants as fully set forth in the
last two (2) preceding paragraphs the pasture lands of the
Plaintiffs have been rendered unfit for pasturing milk cows
and· have necessitated the Plaintiffs purchasing feed for said
livestock and as a result of which the income which would.
have been derived from the operation -of said dairy has been
diminished.
(5) That Plaintiffs have been the owners of the real estate
referred to in the paragraph herein designated (1) and have
been operating a dairy thereon for years prior to the date the
Defendants commenced· the aforesaid operations.
(6) That the aforesaid injuries to the real estate and
personal property of the Plaintiffs and the damages suffered
by them were due directly and proximately to the aforesaid
nuisances maintained by the Defendants.
WHEREFORE the Plaintiffs move said Court for judgment against the said Defendants, Sam Finley,
page 4 ] Inc. and Holston River Quarry, Inc., jointly and
severally, for the sum of Twenty Thousand and
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NO /100 Dollars ($20,000.00).
CARRIE C. WADDELL,
GREEK F. VAUGHT, and
ELEANORW.VAUGHT
By Counsel
Woods & Gleaves
By: JAMES L. GLEAVES, JR.
Counsel for Plaintiffs
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Filed in the Office of the Clerk of the Circuit Court of
Wythe County, Virginia This 4 day of Nov. 1964
Teste
J. E. CROCKETT, Clerk
by EMILY J. WILLIAMS, Dep. Clerk
DEMURRER
The defendant, Sam Finley, Incorporated, by counsel, says
that the motion for judgment in this action is not sufficient in
law in that· it fails to state a cause of action against this de..:
fendant.
Respectfully,
SAM FINLEY, INCORPORATED
By Counsel
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MOTION TO ELECT
Filed in the office· of the Clerk of the Circuit Court of Wythe
County, Virginia This 4th day of December 1964
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·Teste

J. E. CROCKETT, Clerk
By CARLOTTA A. WILKERSON, Dep. Clerk
Now comes the defendant, Sam Finley, Inc., by counsel,
and moves the Court to required the plaintiffs to elect which
of the defendants they shall proceed against in this cause.
SAM FINLEY, INC.
By Counsel
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Filed in the Office of the Clerk of the Circuit Court of Wythe
County, Virginia This 4th day of December 1964
Teste

J. E. CROCKETT, Clerk
By CARLOTTA A. WILKERSON, Dep. Clerk
GROUNDS OF DEFEN.SE
The defendants, Sam Finley, Inc. and Holston River
Quarry, Inc., reserving their rights under their motions to
elect filed herewith, and in no wise waiving their ·rights to
require the plaintiffs to proceed against them separately,
come now and file their grounds of defense to the motion for
judgment, filed against them as follows:
I

These defendants neither admit nor deny the allegations
contained in Paragraph I of the motion for judgment and
call for proof thereof.
II

The defendant, Holston River Quarry, Inc., admits that
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Oil-or. about the 1st day of May, 1964, it commenced the operation of a rock quarry as alleged in Paragraph IT of the mo..
tion for judgment but it denies that it has at any time caused
dirt; dust, limestone or any other waste substances to be
emitted from the rock crusher of said plant which
pag~ 13 ] settled upon the lands of the plaintiffs qr which
tainted the atmosphere or water supply or ren.dered plaintiffs' dwelling and outbuildings unhealthy and unfit
for habitation; and it is further denied that this defendant
destroyed or damaged in any way the usefulness of vegeta-·
tion and agricultural products growing on plaintffi:$' land
or that the personal property or real estate of the plaintiff~
has been reduced in value.

m
The defendant, Sam Finley, Inc., admits that on or about
the 15th day of June, 1964, it commenced the operation of ·a
plant preparing bituminous pavement as alleged in Paragraph m of the motion for judgment but denies that at any
time it has caused smoke, soot, dust, dirt, limestone, oil or
any o~her waste substances to be emitted :from said plant
which settled upon the lands of the plaintiffs or which taint~d
the atmosphere or water supply or which rendered plaintiffs·'
dwelling and outbuildings unhealthy and unfit for habitation;
and it is denied that this defendant destroyed or damaged
in any way the usefulness of vegetation ang agricultural
products growing on plaintiffs' land or that the personal
property and real estate of the plaintiffs has been reduced in
value.
IV
Both defendants deny the allegations of Paragraph IV of
the motion for judgment to the effect that the pasture lands of
the plaintiffs have been rendered unfit for pasturing cattle
or that the plaintiffs have had to purchase feed for their livestock or that the net income from the farm operation has
been diminished due to any act or omission of these defendants or either of them.
page 14 ]

v

These defendants are not advised as to whether or not the

Sam Finley, Inc. v. Carrie C. Waddell, et al.
allegation contained in Paragraph V of the motion for
ment is correct.

1·
judg~

VI
These defendants deny that they or either of them has
caused or maintained any nuisance and they deny that plain-tiffs have suffered any damages due to any act or omission on
the part of these defendants or either of them.

vn
Any allegation contained in the motion for judgment directed against these defendants or either of them which is
P:9l:~9nUt~ed herein is expressly denied.
Wherefore, these defendants and each of them deny that
they are indebted to the plaintiffs in any amount of money.
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Filed in open Court in the Circui~ Court of Wythe County,
Virginia This 4 day of December 1964
Teste

J. E. CROCKETT, Clerk
SUPPLEMENTAL DEMURRER _
The defendants, Sam Finley, Incorporated, and Holston
River Quarry, Incorporated, say that the motion for judgment in this action is .not sufficient in law in that the joining
of these defendants as joint parties defendant constitutes a
misjoinder of parties ; and further in that said motion for
judgment undertakes to join separate and distinct causes of
- action in the same action.
Respectfully,
SAM FINLEY, INCORPORATED~
and
HOLSTON RIVER QUARRY,.
INCORPORATED
By Counsel
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ORDER
On the 20th day of November, 1964 the Plaintiffs and Defendants appeared by counsel, the Defendants having oil the
4th and 6th days of November, 1964 :filed a demurrer to the
Motion for Judgment :filed against them in this action on the
16th day of October, 1964, whereupon the Plaintiffs moved
the Court to require the Defendants to state specifically the
grounds of demurrer relied upon in the demurrers filed by
each of the Defendants. The Defendants by counsel agreed
for said demurrers to be overruled and the Court accordingly
ordered that the demurrers :filed by each of the Defendants
in this action be overruled, with leave granted to each of the
Defendants to file responsive pleadings to the Motion for
Judgment within 15 days.
The Defendants by counsel on the 4th day of December,
1964 filed a ''Motion to Elect'' requiring the Plaintiffs to
elect as to which of the Defendants they sho11ld proceed
against in this action and the Court, after having first considered the motion, overruled the same, to which action each
of the Defendants by counsel duly excepted.
The Defendants on the 4th day of December, 1964 also :filed
grounds of defense and moved the Court to require the Plaintiffs to supply them with a Bill of Particulars amplifying
the Motion for Judgment filed in this action and the Court,
after having first considered the motion, ordered the Plaintiffs to furnish by a Bill of Particulars the information requested in the paragraphs designated (b), (c), (d), (e), (g),
(h) and (i), but directed that the Plaintiffs not be required
to file the information requested in the paragraphs designated (a) and (f) of said motion.
The Defendants with leave of Court over the
page 21 ]
objection of counsel for the Plaintiffs-filed supplemental demurrers to the Motion for Judgment on the grounds
that· the motion for Judgment is insufficient at law because of
misjoinder of parties and further that the said Motion for
Judgment undertakes to join separate and distinct causes
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of action in the same action and the Court after having first
considered the motion, sustained the same with leave granted
to the Plaintiffs to file an Amended Motion for Judgment, if
they elect so to do, on or before the 8th day of" March, 1965,
to which action the Plaintiffs by counsel duly excepted stating
that the objections raised in the supplemental demurrers had
been waived when the original demurrer was overruled by
agreement and the Defendants had acquiesced to the form
for the Motion for Judgment in filing a motion for a Bill of
Particulars and Grounds of Defense, and the Defendants are
given ten days after receiving a copy of the amended ·Motion
for Judgment within which to file responsive pleadings thereto.
Enter this order this 2nd day of March, 1965.
A. M. HARMAN, JR.,
Judge

Seen and excepted to as stated in the order :
Woods & Gleaves
By: JAMES L. GLEAVES, JR.
Counsel for the Plaintiffs
Parsons & Arthur
By:R. ~LLIAMARTHUR
Counsel for Sam Finley, Inc.
By: RALPHL.LINCOLN
Counsel for Holston River Quarry, Inc.
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Filed in the Office of the Clerk of the Circuit Court of Wythe
County, Virginia This 6th day of March 1965
Teste
J. E. CROCKETT, Clerk
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AMENDED MOTION FOR JUDGMENT

The Plaintiffs,- Carrie C. Waddell, Greek F. Vaught and

Ele~or W. Vaught, for an amended motion for judgment in

this action, in addition to reasserting and incorporating by
reference herein all matt~rs contained in the original motion
for judgment filed in this action on the 16th day of October,
1964, and in the bill of particulars filed in this action on the
2nd day of March, 1965, come now and say:
(7) That the injuries to the real estate and perso:nal property of the Plaintiffs and the damages su:ff~red by the: Plailk
tiffs complained of in the original motion for judgment were
caused by the concurrent acts of the defendants and nuisances
maintained by both of the Defendants and are not sep~rabl~,
the said acts and nuisances of either Defendant being sufficient to produce the losses complamed of.
( 8) That the Defendants had a common responsibility or·
duty to the Plaintiffs not to maintain the nuisances complaitied of in the original motion for judgment.
(9) Yet, disregarding the aforementioned obligations and
duties, while engaged in the common enterprise and with the
common design of supplying materials for highway construction pursuant to a· contractural relationship the Defendants
concurrently and concertedly committed the acts and maintained the nuisances complained of in the original motion
for judgment.

Wherefore, the Plaintiffs move said court for judgment
against the said Defendants, Sam Finley, Inc.
page 27 ] and Holston River Quarry, Inc., jointly and
severly, for the sum of Twenty Thousan4 and
NO/100 Dollars ($20,000.00).
CARRIE C. WADDELL
GREEK F. VAUGHT, and
ELEANOR W. VAUGHT
By Counsel
Woods & Gleaves
By: JAMES L. GLEAVES, JR.
Counsel for Plaintiffs
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*

*
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DEMURRER

The defendants, Sam Finley, Inc. and Holston River
Quarry, Inc., come now and say that the amended motion for
judgment in this action is not sufficient in law in that the
joiping of these defendants as joint parties defendant co~
stitutes a misjoinder; and further in that said motion for
judgment undertakes to join separate and distinct causes of
action in the same action.·
GROUNDS OF DEFENSE

Without waiving their demurrer these defendants now file
their grounds of defense as follows :

VII
These defendants deny that the damages alleged by the
plaintiff to have been sustained by him were caused by the concurrent acts of the defendants and it is further denied that
these defendants maintained any nuisance or nuisances; it is
further denied that the action is not separable; and it is denied that the acts and nuisances of either defendant is sufficient to produce the losses complained of.
page 30)

vm

These defendants further deny that they had a common responsibility or duty to the plaintiffs.
IX

It is denied that these defendants were engaged in a com.:.
mon enterprise or common design or that they concurrently
or concertedly committed acts or maintained nuisances as
alleged by the plaintiffs.
\
·X

I

These defendants aver that Holstpn River Quarry, Inc. was
crushed stone to Sam l e y Inc. whieh the latter

~upplying

I
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was using in the construction of a ·segment of Interstate Highway 81 but that there was no joint enterprise between them,
no master-servant relationship, no agency relationship and
that each defendant was an independent contractor ; that
neither had any control over the other's operation; and that
neither of them is in any wise responsible for any claim for
damages asserted against the other.
MOTION
Now come the defendants, Sam Finley, Inc; and Hol$ton
River Quarry, Inc., by counsel, and move the Court to enter
an order allowing the defendants access to evidence by way
of discovery to evidence from the plaintiffs and that their
depositions may be taken.
Respectfully,
SAM FINLEY, INC. and
HOLSTON RIVER QUARRY, INC.
By Counsel.

page 32 ]
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ORDER
This day came the plaintiffs, by counsel, and also came
the defendants, by counsel, and thereupon the plaintiffs joined
in the demurrer filed by the defendants on the 11th day of
March, 1965, and forthwith said demurrer was argued by
counsel; and the Court, having conside,red of its judgment
upon said demurrer, is of the 'opinion to, and doth, overrule
said demurrer, to which action the defendants ·duly excepted.
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Enter this order this 19th day of March, 1965.
A.M. HARMAN, JR.,
Judge

!
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DEMURRER AND MOTION FOR SUMMARY JUDGMENT
'I

Filed in the Office of the Clerk of the Circuit Court of Wythe
County, Virginia This lOth day of April1965
1

J. E. CROCKETT, Clerk
By CARLOTTA A. WILKERSON, Dep. Clerk
I

The defendant, Sam Finley, Incorporated, comes now and
says that the motion and amended motion for judgment in
this action are not sufficient in law ~in that this defendant had
contracted with the Commonwealth of Virginia for the performance of a public work and was ~nd is entitled to share the
immunity of the Commonwealth from liability for incidental
injuries necessarily involved in the performance of the con- .
tract where it is not guilty of negligence. There is no allegation of negligence in the original or amended motions for
judgment.
Wherefore, the undersigned prays for entry of a summary
'
judgment in its favor.
Respectfully,
SAM FINJJEY, INCORPORATED
By Counsel
1

*
page 42 )

*

*

I

*

*

INSTRUCTION INO. 1-A .

Given -A. M. H., ,R.
The Court instructs the jury that a nuisance occurs when
a person or corporation uses his or its property in such a
manner as to create annoyance, discomfort or other interruption of the use and enjoyment of the property of others
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so as to disturb or annoy persons of ordinary sensibilities
or ordinary taste and habit.
·
page 43 ]

INSTRUCTION NO. 2-A
Given - A. M. H., JR.

The Court instructs the jury that every person or corporation has the right to use his, or its, property for any purpose
whatsoever, so long as such use does not interfere with the
comfortable use and enjoyment of the adjacent prope.rty by
its owners, and if the jury believes in this case by a preponderance of the evidence that the defendants maintained a
nuisance as defined in Instruction No. 1-A through the operation of a rock qu~rry, rock crusher, or plant preparing bituminous concrete pavement to the detriment of the reasonable
use and enjoyment of the plaintiffs, then the plaintiffs are
entitled to recover such sums in damages as they have proven
by a preponderance of the evidence to have sustained thereby.
page 44]

INSTRUCTION NO. 4
Given- A. M. H., JR.

The. Court further instructs the Jury that if ·the Jury be" Jieves from a preponderance of the evidence that the Defendant corporations have established and maintained. on their·
premises adjacent to the Pl~intiffs' property, a rock quarry,
rock crusher and plant preparing bituminous concrete pavement, and have emitted therefrom, in the course of a reasonable use of the same, smoke, soot, dust, dirt, limestone or
other waste substances to such an extent as to cause .serious
annoyance, disturbance and inconvenience and trouble to any
reasonable person occupying such adjacent premises, then
the Plaintiffs are entitled to. recover a just compensation for
being deprived of the quiet and comfort of their farm and
home by the smoke, soot, dust, dirt, limestone or other waste
substances emitted from the Defendants' plants, and in.assessing the damages the Jury shall take into consideration the
following elements of damages so far as may be shown by a
preponderance of the evidence, to-wit:
Such damages as the Jury may believe the Plaintiffs have .

Sam Finley,
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suffered by reason of being deprived of the quiet and comfortable use and enjoyment of their farm and home as a residence, due to the smoke, s~ot, dust, dirt, limestone or other
waste substances which the Jury may believe were emitted
from the Defendants plants.
Such damages as the Jury may believe the Plaintiffs have.
suffered in .their farming and dairy operations caused by such
smoke, soot, dust, dirt, limestone ·or other waste substances
which the Jury may believe were emitted from the Defend~
ants plants.

*page 50}

*

*

*

*

INSTRUCTION NO. B
Refused- A. M. H., JR.

The Court instructs the jury that if the jury believe £:rom
the evidence that plaintiff has sustained damages and. that
- such damages were occasioned by a combination of causes
originating from the plants of each of the defendants, then
the jury shall determine what part of the damages is attributable to each defendant and the burden is on the plaintiff
to prove within a reasonable degree of certainity the share
of each defendant therein; provided, however, that if the
plaintiff has proved by a preponderance of the evidence that
the defendants were acting in privity or concert and that the
acts of either defendant were suffi.Qient to produce the los_~es
complained of, then should the jury believe that plaintiff is
entitled to recover in this case, your verdict may be against
both defendants.
page 51 }

INSTRUCTION NO. C
Refused- A. M. H., JR.

The Court instructs the jury that evidence that a certain
manner of doing a thing is the custom and usage in the occupation may be considered, together with any other pertinent
facts and circumstances, in"' determining whether ordinary
care was used in a given situation, but such evidence of enstom and usage alone is not conclusive.
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INSTRUCTION NO. D
Refused- A. M. H., JR.

The Court instructs the jury that in order for the plaintiff to recover anything of the defendants, or either of them,
the burden is upon the plaintiff to prove by a preponderance
of the evidence that such defendant was guilty of negligence
in the operation of· its plant. Negligence is a failure to exercise ordinary care, that is, such care as an ordinarily prudent
person would exercise under the same or similar circumstances, conditions and surroundings.

*

*
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*

*

*

*
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ORDER
This day came again the Plaintiffs and the Defendants by
their respective counsel and the Court having heretofore
heard argument on the demurrer and motion· for s1:1mmary
judgment filed by the Defendant Sam Finley, Inc., on the
~Oth day of April, 1965 and a like demurrer and motion fil~d
by the Defendant Holston River Quarry, Inc. on the 13th
day of April, 1965 and the Court having considered its judgment thereon, is of the opinion to, and doth, overrule each of
said demurrers, to which action of the Court in overruling
its demurrer and motion for summary judgment the Defendant, Sam Finley, Inc., duly excepted, and to which action of
the Court in overruling its said demurrer and motion for
summary judgment the Defendant, Holston River Quarry,
Inc., duly excepted.
And thereupon, on the 30th day of April, 1965, came a Jury
of seven, to-wit: Zola P. McMillan, William E. Padgett, Franlt
W. Brown, W. H. Harris, F. L. Kitts, Jr., Clay P. Corvin
and J. Peyton Umberger, who, being first duly sworn to well
. and truly try the case upon the issues joined and a true verdict render according to the law and evidence, heard the evidence and instructions of the Court and argument of counsel
and thereupon retired to the Jury room to consider its ver-

Sam Finley, Inc. v. Carrie C. Waddell, et al.
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diet; and after a time the said Jury returned into the Courtroom and rendered its verdict as follows: to-wit:

''I, being appointed chairman of the jurymatn by the other
six members, we hereby find the Defendant guilty of damages
in the amount of Nine Thousand Five Hundred and N0/100
($9,500.00).
Signed,
CLAY CORVIN''
page 56 ]

Thereupon _the Court inquired of counsel if
there was any objection to the form of the verdict
to which inquiry the reply of all counsel was in the negative.
Thereupon each Defendant by counsel moved the Court to
set aside the said verdict on grounds assigned by each of
them and the ·Court took said motions under advisement.
Thereupon, to-wit, on the 2nd day of June, 1965 the Court
heard argument of counsel on the motions of the Defendants
to set aside the verdict on the grounds previously assigned
and counsel for one of the Defendants suggested to the Court
that one of the jurors had made verbal statements indicating
the verdict of the Jury may have been a quotient verdict, the
Court then withheld judgment on the motions to set aside
the verdict and ordered· that the Jury which tried this case
be summonsed to appear in the Courtroom on the 8th day of
June, 1965 in order that an inquiry might be made to determine whether or not a quotient verdict was in fact rendered
by the Jury, to which action of the Court in summonsing the
Jury for such inquiry the Plaintiffs by counsel duly 9bjected
on grounds assigned and made a part of the record and the
Court overruled said objection to which action of the Court
the Plaintiffs by counsel duly excepted.
Thereupon, to-wit, on the 8th day of June, 1965 the said
Jury, to-wit: Zo1a P. McMillan, William E. Padgett, Frank
W. Brown, W. H. Harris, F. L. Kitts, Jr., Clay P. Corvin
and J. Peyton Umberger, appeared pursuant to the aforesaid summons and over the objection of the Plaintiffs the
Court interrogated each Juror individually, to which said
action of the Court the Plaintiffs duly excepted, and having
done so, having heard the argument of counsel on these issues,
having received briefs of counsel, and having maturely con-
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sidered the question, the Court is of the opinion that the
testimony of the Jurors was im.porperly received and such
·
evidence is struck from consideration and the
page 57 ] Court doth Adjudge and Orde~ that the verdict
of the Jury was properly arrived at and was not
a -quotient verdict and that the motions of the Defendants
to set aside said verdict should be arid the same are hereby
overruled as to all grounds assigned in support of said motions, to which action of the Court the Defendants by their
respective counsel each excepted.
Wherefore, it is Adjudged and Ordered that the Plaintiffs,
Carrie C. Waddell, Greek F. Vaught and Eleanor W. Vaught
do recover of the Defendants Sam Finley, Inc. and Holston.
River Quarry, Inc. in accordance with said verdict, the sum
of $9,500.00 with interest thereon until paid and Plaintiff's
Qosts in this behalf expended.
Whereupon, on motion of the Defendants by counsel for
a stay of execution on said judgment in order that they may
apply for a writ of error to the Supreme Court .of Appeals
of Virginia, it is ordered that said judgment be stayed for a
period of 60 days from the date hereof and in the event of the
awarding of such writ for an additional per_iod of time until
the said Supreme Court of Appeals of Virginia shall have
·
decided the case.
Enter this order as of the 30th day of June, 1965.
A. M. HARMAN, JR.,
Judge

We ask for this order:
Woods & Gleaves
By: JAMES L. GLEAVES, JR.
-Counsel for Plaintiffs
Seen and excepted to as stated in said order :
Parsons & Arthur
By: R. WILLIAM ARTHUR
Counsel for Sam Finley, Inc.
RALPH L. LINCOLN
Counsel for Holston River Quarry, Inc.

Sam Finley, Inc. v. Carrie C. Waddell, et al.

19

page 58 ]

*

*

*

*

*

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
Filed in the Office· of the Clerk of the Circuit Court of Wythe
County, Virginia This 13 day of August 1965
Teste

J. E. CROeKETT, Clerk
To J. E. Crockett, Clerk of the Court Aforesaid:
Notice is hereby given that the petitioner, Sam Finley, Inc.,
appeals from a :final judgment entered by this Court on the
30th day of J nne, 1965, and announces its intention of applying for a Writ of Error and Supersedeas to the Supreme Court
of~ Appeals of Virginia.
ASSIGNMENTS OF ERROR
1. The Court erred in denying petitioner's demurrer and
motion for summary judgment on the ground
page 59 ] that Sam Finley, Inc. had contracted with the
Commonwealth of Virginia for the performance
of a public work .and thus was entitled.to share its immunity,
~here being no allegation of negligence charged against this
defendant by the plaintiffs.
2. The Court erred in denying petitioner's motion to require the plaintiffs to elect which of the defendants they
would proceed against.
3. The Court erred in overruling the demurrer :filed by Sam
Finley, Inc. on March 11, 1965, on the ground that the emended
motion for judgment misjoined the defendants and further
that it undertook to join separate and distinct causes of action
in the same action.
4. The Court erred in refusing to strike plaintiffs' evidence
and in refusing to set aside the verdict on the ground that
there had been no showing of control of the actions of Holston
River Quarry, Inc. by Sam Finley, Inc.
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5. The Court erred in refusing to strike plaintiffs' evidence
and in refusing to set aside the verdict on the ground that
there had been no proof that the oily substance emitted from
the plant of Sam Finley, Inc. would have caused all or any
appreciable part of the damage alleged.
6. The Court erred in refusing to set aside the
page 60 ]
verdict on the ground that it was excessive.
7. The Court erred in refusing to give Instruction No. B
offered by the petitioner.
8. The Court erred in refusing to give Instruction No. C
offered by the petitioner.
9. The Court erred in refusing to give Instruction No. D
offered by the petitioner.
10. The Court erred in granting plaintiffs' Instruction
1-A, 2-A and 4.
11. The Court erred in refusing to set aside the verdict on
the ground that it was a quotient verdict.
12. The Court erred in refusing to set aside the verdict
and granting a new trial on the ground that the verdict was
contrary to the law and the evidence and without evidence
to support it.

R. WJLJ,IAM ARTHUR, of
counsel for the petitioner, Sam Fin·
ley, Inc.
R. WILLIAM ARTHUR, of counsel
for the petitioner, Sam Finley, Inc.

*

*

*

*

*

page 3 ]

The following cause came on to be heard before
the Honorable Alex M. Harman, Judge of the
Circuit Court of Wythe County, and a jury of seven, on this
the 30th day of April, 1965, when the following proceedings
. were had.
·
Mrs. Ruth Jones Greiner, court reporter, was duly sworn.
The jury was duly selected and empaneled. Counsel made
opening statements to the Court and jury, during which the
following objection was made.
::Mr; Arthur: • • '"' It is also a fact that dust, limestone
dust came from one or both of these plants and that it set-
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tied on the land around in that area. No question about that.
There is not contest about it. It is our position, the defendants in this case, that we were performing a lawful and
necessary duty, that we were performing it in a proper way,
that every re_asonable safeguard was taken to control the
dust problem, but that in spite of thatMr. Gleaves: I hate terribly:- to interrupt counsel, but I
think it is entirely misleading, the statement he is making to
the jury, based on the motion for judgment and the answers
that have been filed with the cases.
The Court: I am going to give him all of the
page 4 ] latitude that I can in his opening statement and
we will rule on these points as they come.
Mr. Gleaves: Yes, sir, thank you.
Mr. Arthur: I don't know what counsel objected to. Does
he want us not to admit that the dust ~ettled on the ground T
This dust was there, there is no question about that.
Mr. Gleaves: Are you asking, Mr. Arthur T
Mr. Arthur: If you will not interrupt me and let me :finish,
I would appreciate it.
The Court: Gentlemen, let Mr. Arthur proceed.
(Thereupon, counsel continued with opening statement.)
The Court: Call your first witness.
GREEK F. VAUGHT,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Gleaves:
Q. What is your full name, please, sir Y
A. Greek F. Vaught.
Q. Mr. Vaught, I caution you and the others who are going
to testify in this case that it is extremely hard to hear in this
courtroom, and if you will make it a point to look at
page 5 )
the jury and the judge and speak louder than you
normally do, it will help, please, sir.
Where do you live, sir T
A. In the· Black Lick District of WYthe County.
Q. How long have you resided in Wythe County!
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A. All of my life.
Q. Your age, please, sir Y
A. Fifty-three.
Q. You are one of the plaintiffs in this action, is that
correct, sir Y
A. That is correct.
Q. Is Mrs. Carrie C. Wad dell your mother-in-law T
A. Yes, sir.
Q. She is also a plaintiff in this action Y
A. Yes, sir.
Q. And your wife, Mrs. Eleanor W. Vaught f
A. Yes, sir.
Q. Do the three of you own a tract or parcel of land in
the Black Lick Magisterial District, sir Y
A. We do.
Q. Approximately how many acres are there in this farm Y
A. Approximately 230.
Q. What improvements are on the real estate, please,
sirY
page 6 ]
A. Well, the dwelling house is a 10-room house
with bath. There are two tenant houses. There
is a milk barn which holds 28 cows. It is 30 by 60 foot, has a
hay storage overhead. There is a milk house 18 by 24. There
is a cow barn which is 60 by 114. Silo 20 by 65 foot. Various
sheds, machine sheds, crib and granary. Two heifer barns
and various small outbuildings at dlfferent places on this
farm.
Q. Do you and your wife and mother-in-law reside in the
10-room house situated on the premises Y
A. We do.
Q. What is the construction· of this house Y
A. It is frame, weatherboarded house, with a metal roof,
stone foundation.
Q. Painted, I believe, sirY
A. Yes, sir.
Q. Now what type of farm. operation do you ~arry on on
the premises t
A. We have a 50-cow dairy herd and we also have a breeding-it is a breeding herd that is purebred Holsteins and we
raise all of our heifers, which last summer consisted of about
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50 additional heifers and calves.
Q. It~ is a registered herd. How long have you ha4 thisoperation, sirY
A. This operation started in 1933. I have been
page 7 ] in this operation since August of 1945.
Q. Do you know how long your mother-in-law
has resided on the premises'
.A.. For over 80 years.
Q. Is it your wife's homeplaceY
A. That is right.
Q. What is the condition of your mother-in-law's health T
A. It is, I would say, poor.
Q. Did it preclude her being here today!
A. It did.
Q. Now, sir, where is this farm situated with reference to
Route 11!
A. Approximately one-half mile north of Route 11 at
Staley's. Crossroads.
Q. Since 1945, you are acquainted with the usual appearance of the premises, is that correct, sir 7
A. Yes, sir.
Q. Now, sir, the real estate that you own, does it adjoin
real estate owned by Bertie and Kelton SmithY
A. There was the rock quarry, asphalt plant.
Q. Was there a crusher operation there, too, sir yA. Yes, sir.
.
Q. Is any dust, dirt or limestone or other waste
page 8 ]
substance emitted from this plant!
A. There was.
Q. Now, sir, would you describe the appearance of that,
:first as to the quarry operation and then when both operations were placed in effect.
A. The quarry operations started sometime, I would say,
the latter part of April or the first of May, about the time
that ordinarily you would turn your cows out on grass and
immediately we began to notice just across the hill from this
quarry that the grass was looking white. I didn't go over
on the hill for sometime, possibly, four or five days, and
when we did, there was quite a bit of dust on this, not only
lime dust, but there was yellow dust, which I judge to be
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dirt, which was mixed with this.
Q. Now, sir, is this the pasturage area ·of the farm t
A. Yes, sir, principally so.
Q. Since 1945 have you observed that area every year!
A. Yes, sir.
Q. Please state whether or not in any year prior to the
operation of the quarry and asphalt plant, if the land was in
this condition Y
A. No, sir, it was not.
Q. From the quarry operation, did any dust, dirt, or other
waste substance settle on your homeY
page 9 )
A. It did.
Mr. Lincoln: If the Court please, I think he is leading the
witness.
The Court : I rather suspect he is. I will sustain the objection.
Q. (By Mr. Gleaves) Will you describe that, please, sir.
-A. Approximately I would say two-thirds of the time this
dust come up over the hill from this quarry, that it was
very noticeable. You could see it as far away as two or three
miles. There were times that we could not see Route 680,
which is approximately seven or eight hundred feet from
our house.
Q. Now what precluded you from seeing Route 680, if it is
is only seven or eight hundred feet from your house f
A. The dust was so thick, the cloud was so thick, it was
impossible to look through it.
Q. Could you tell where this cloud was coming from Y
A. Yes, sir.
Q. Would you state to the jury, please, precisely where
it was coming from.
A. It was coming from the quarry operation and the
asphalt plant just over the hill from our land.
Q. When the two operatjons were in effect,
page 10 ) was it possible for you to determine what came
from ·which plant Y
A. It was not.
Q. Were you operating during the summer of 1963 as well
as the summer of 1964 Y
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A. Yes, sir.
Q. Will you compare the two summers with reference to
the amount of rainfall generally that was had.
A. In our immediate area it is my opinion that we had
more rain fu '64 than we did in '63. I do not know the measured rainfall for those two years.
Q. What effect would a rain have on the pasture where
this dust had settled f
.A. The kind of rain we had last summer, which mainly was
showers of short duration, very little.
Q. Was it a comparatively dry summerY
A. It was.
Q. But not as dry as 1963 f
A. In my opinion, it was not.
Q. Now, sir, do you have a record of what you fed your
herd during the summer of 1963 and for the comparable
months of 1964Y
A. I do .
.-..Q. Fron~/'hom do you purchase the grain that you feedY
//
A. Direct from Raulston-Purina Company at
page l1 ] Louisville, Kentucky.
f
Q. Now, sir, from the time the quarry and
as ph~ plant operations were commenced until they were
concl ded, do you have the figure as to how much feed in
poun s or tonnage that you fed during that period Y
A. his is the grain that was purchased in that time, that
is six onths starting with June through to· the last of November\There was 140,730 pounds of grain for which I have
invoices fo-~
Mr. Arthur: Which year was that Y
The Witness : That was 1964.

Q.· (By Mr. Gleaves) For the comparable period of 1963,
do you have the figures as to what you fed Y
A. I do. There were purchased in 1963 for the same period,
with approximately the same number of cows, 124,440
pounds.
.
Q. Now, sir, how many cows did you have in the operation
during the summer of 1963!
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A. I believe at the top that summer was 55, the low was
51.
Q. Do you have an average on that, sir, or is that the
best average that you canA. I do have the average on it. I don't have it here. It was
around, an average of around 53 cows.
page 12 ]
Q. All right, sir. During the summer of 1964,
did you have a comparable herd or not Y
A. I think it would average maybe one cow less.
Q. During 1964 Y
A. '64.
Q. How much additional grain did you feed in 1964!
A. The difference between these two figures, which roughly
was eight ton.
Q. Around 16,000 pounds t ·
A. That is right, around 16,000.
Q. Now, sir, did you feed any hay during the two years,
during comparable periods Y
. A. In 1963 we fed approximately 200 bales of hay to
the dairy herd. And they averaged 60 pounds per bale.
Q. How many bales did you feed during 1964 t
A. During 1964, we fed approximately 1,000 bales of hay,
an average of 60 pounds per bale.
Q. Is that for the same period f
A. That is for the same six-month period.
Q. Then how much additional hay did you feed in 1964,
as -compared to '63 7
A. Approximately 800 bales.
Q. Now, sir, first as to the eight tons of grain, what was'
the cost of that du~ing 1964!
page 13 ]
A. During 1964 it would have averaged approximately $70 ~r ton. The pri~e varies from
week to week. The price list comes out each Monday and
it can vary as much as two or three dollars. \.
Q. And eight tons at $70 are $560, is that correct t
A. That is right.
Q. Now, sir, the 800 additional 60-pound bales of hay, what
would be a fair price for those, sirf
A. This was real good alfalfa hay and we, it .had been
growing on the place. We think that it was worth at least $45
a ton.
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That would be 48.,000, I believe, sir!
That is right.
Then you would have 24 tons Y
That is right, sir.
At $45 a tonY
·A. That is right.
Q~ Have you calculated what that amounts to, sir YCan we
accept $1,080, gentlemen Y
Q.
A.
Q.
A.
Q.

Mr. Arthur: 24 tons at $45!
Mr. Gleaves: Yes.
Mr. Arthur: What is the figure!
Mr. Gleaves: $1,080.
Mr. Arthur: Yes.
page 14 }

Q. (By Mr. Gleaves) Will you please state
why you fed the $560 worth of additional grain
and $1,080 worth of additional hay during the same period
for
comparable years Y
1,_
1
A. Because of this dust, the cows were unable to graze.
They grazed some-, of course, they eat some of this grass,
because_ they are going to eat something, but to try to hold
up the production of these cows, a dairy cow requires so
much for her own maintenance and then so much to produce milk. So we try to hold our production as near to the
inherent ability of the cows that we could possibly do it.
Q. Now, sir, what effect, if any, did changing to the grain
and hay rather than pasture have as far as milk production
was concerned Y
A. Well, in the production of milk, grass is or pasture of
cows is our cheapest feed. I mean by that it is -produced
cheaper. We have land, of course, that cannot be used for
anything else. And when you change abruptly, as we had to
do in this case, all of the research that has been done on .
this proves that you will get from a ten to a twenty per
cent loss of production just on the change of feed alone, and
that it is almost impossible, even though you feed more feed,
to gain this back until these cows have freshened again and
• started a new lactation.
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Q. Could you have fed additional feed and hay
page 15 } sufficient to have held the level of production Y
A. I doubt it.
Q. What limited you to the amount of feed that you did
add and the hay that was added, sir Y
A. The main reason was economics. It comes to a point
where it would have not been good economics to have fed
more, because the production would not have increased with
the amount of feed.
Q. Do you have the figures. on your milk production for
the period that you referred to for each year!
A. I do, sir.
Q. Now, sir, where did you arrive at the figure on your
milk production!
A. From the statements that we get from Southeast Milk
Sales Association, with our milk check each month, which
gives the total number of pounds, price and so forth.
Q. Now, sir. These slips that you refer to here, do I understand you correctly that this is the basis on which you were
paid for your milk!
A. That is right.
Q. Now, s1r, looking at thePe, can you give me the figurP.!Ol
for each month starting in May, 1963!
A. I have them for June.
Q. .All right, starting with June of '63.
page 16 }
A. J nne, '63 was 73,145 pounds.
Q. Now, sir, will you tell us what June of 1964
wast
A. 62,905.
Q. All right, sir. For the month of July, 19637
A. 60,765 pounds.
Q~ And for July of 1964 Y
A. 56,564 pounds.
Q. For August of each year!
A. August was 61,110 pounds, '63, and in '64 it was 52,646
pounds. September for '63 was 59,043 pounds and '64 it was
53,758 pounds. October was, '63, was 58,917 pounds. 1964, it
was 53,851.
In November, when the operation ceased, in '63 it was
58,509. In '64 it was 58,398 pounds.
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Q. Now, sir, was this for comparable herd or within one
cow or soT
A. It was.
Q. Please, sir, will you state the total of production for
the two periods. Do you have that calculated T
A. Yes, sir.
Q. What was the production for 1963 for the months you
itemized!
A. 371,498 pounds.
Q. Now, sirpage 17 1

Mr. Lincoln: What year T·
The Witness·: 1963.

Q. (By Mr. Gleaves) For 1964 for the same period of
time, what was the production T
A. 338,122 pounds.
Q. Now, sir, what was the difference in the two years T
A. Was 33,376 pounds.
Q. Was that more or less for 1964 while this operation
was being conducted T
A.- It was less in 1964.
Q. Now can you tell me the average price per pound that
you realized for the sale of milk during that period T
A. It was approximately $4.90. This could be verified by
these statements. It could vary a little bit from that. But that
was approximately.
.
Q. You computed the loss in dollars and cents by virtue of
the decrease in milk production T
A. I have. It was $1,635.32.
Q. $1,635.32, is that correct Y
A. Yes, sir.
Q. Now, sir, did you have any crop land that was affected
by· the dust that settled from these operations T
A. There was approximately 34 acres of corn, silage
.corn.
Q. Where was that planted with reference to
page 18 1
the operation to these two corporations Y
A. About half of it was east or southeast of this operation.
The other was-it was just a little east of south.
Q. One was southeast and the other was east of south Y
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·, ·

A. That is right. Just almost south, but it wouldn't be
directly south.
Q. All right, sir. What distance would that be from the
operation of the quarry crusher and asphalt plant t
A. I would say that the one piece was possibly a thousand
yards. The other maybe 600.
Q. Now, sfr, can you tell us what effect, if any, the operation of these plants had upon this crop f
A. All I hav:e is the total amount of silage that was harvested.
Q. During the summer of 1963 were the same areas planted
in corn or not f
· A. Yes, sir, exactly the same areas.
Q. What fertilizer was used during that summer on the
silage crop Y
A. 1963 there was approximately a thousand pounds of
5-10-10, plus an additional 70 to 80 pounds of liquid nitrogen
put on this corn.
page 19 }
Q. What fertilizer was used during the season
of 1964 for this crop Y
A. There was approximately the same, 5-10-10. In 1964
the man we had putting the liquid nitrogen on didn't have
his machine adjusted and he got over a· hundred pounds of
liquid nitrogen, which made about 40 pounds more in 1964.
Q. Now was approximately the same area planted for the
two years!
A. It was.
·. . . :')]
Q. And what was the production for 1963 f
A. 1963, we :filled one silo, which holds 600 tons, and two
small silos, which hold approximately 60 to 65 ton apiece.
In 1964 we only :filled the big silo, which· held 600 ton and
that was all the com we had.
Q. Then based on that, sir, how much less would there be
for 1964 as compared to 1963 Y
A. Approximately 130 ton.
Q. What would be the fair market value per ton for silage corn of that nature Y
A. In net energy, silage, one pound, three pounds of silage
is equal to one pound of hay, on a dry matter basis, so it
would be one-third of the price of hay. That would be from
ten-I would say from $10 to $12 at the very lowest esti-
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mate, per ton.
Q. Of the 230 acre farm that you refer to, what
portion was rendered unsuitable for pasture by
virtue of the defendant's.operation!
page 20 )

Mr. Lincoln: I object to the leading nature of the question.
The Court: I will sustain the objection.
Mr. Gleaves: All right, my apology.

Q. (By Mr. Gleaves) Was any portion of your 230 acre
farm rendered unsuitable for pasturage by virtue of the
defendants' operation t
Mr. Arthur: Object to that, your Honor. That is the question in issue, whether the defendants' operation rendered it
unsuitable.
The Court: I think I am going to sustain the objection.
Mr. Gleaves: All right, sir.

Q. (By Mr. Gleaves) Whaf effect, if any, did you see upon
the pasturage by virtue of the defendants' operation Y

..;,:;.

Mr. Arthur: Same objection~
The Court: I am going to overrule the objection and permit him to answer.
Mr. Arthur : We except.

~. . A.

Pasturage on our place was .completely covered by this
dust and dirt. You could walk anywhere on the
page 21 ) 230 acres, that your shoes, your pant legs would
become white with this dust. It was, I would
say that it rendered it almost useless as far as any food
,
value or any net energy is concerned.
Q. (By Mr. Gleaves) Now, sir, what effect could you ob-:
serve with respect to the buildings t
A. Well, the buildings were completely covered. -After a
shower or after a rain, it was probably .15 minutes that the
water was a gray running off these roofs. The house was a
dirty grayish brown in color. The barns were that way. The
inside of the house was covered in dust everyday. You.
could clean one day and the next it was almost as bad.
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Our milk house, which is required to be kept clean, the milk
tank, you could write your name in an hour after it would
be wa.sli.ed. Your water tank, water heater, the milkers, the
glass pipeline in· the barn and all of these were completely
covered.
Q. Did you continue to reside on the premises or not during this period Y
A. Yes, sir, I did. .
Q. Will you describe the effect with reference to the use
and enjoyment of your property!
A. Well, it was almost impossible during the day to stay
outside of the house, other than when you had to work.
I mean by that, if you want to go out under the
page 22 ) shade tree or out on our porch, which we have
a large porch, you could not set there, because
of this dust. It was ground into the concrete floor on the
porch. The porch furniture was completely covered. It was
just almost impossible during the operation of this plant
to stay out and enjoy it.
Q. Would the operation of either plant have the same
effectY
A. It would take a lesser degree than the two combined.
Q. But either could cause the same damage Y
A. That is correct, sir.
Q. How often do you normally paint your home and
outbuildings Y
A. We have been painting, with the exception of the inside
of the milking barn and milk house, approximately every five
years. They were painted on a three-year basis.
Q. All right, sir. How long had it been since you had
painted, do you know!
A. It had been three years.
Q. What effect, if any, has this dust had with reference
·
to the paint!
A. It is still on the buildings that hasn't been painted.
Q. Have you painted any buildings as a result of this Y
A. We have, sir. We have painted the outside
page 23 ) of the house two coats, the inside of the milking
barn, the inside of the milk house, the roof on
the house, the roof on the milk house and approximately onehalf ~f the roof on the milking barn.

Sam Finley, Inc. v. Carrie C. Waddell, et al.

33

Greek F. Vaught
Q. Now, sir, it had been how long since you had painted Y
A. It had been three years.
Q. And you painted two years earlier as a result of this f
A. That is right, sir.
Q. Now how much was expended in painting at this time Y
A. At this time, there was $484.50 spent on painting these,
part. of these three buildings.
Q. How much additional painting is there to be done, if
any!
A. I estimated on the outside of the barns, the tenant
houses, the crib and granary, machine shed, shop and garage,
is approximately $1,500.
Q. When do you normally lime your land 7
A. Our land, we test, of course, for the pH of our land
and lime when needed. I would say that our land requires
lime approximately every seven years, that is the crop land.
Q. Is that done on a rotated basis!
A. It is.
page 24 ]
A .. It is.
Q. Where are these tests conducted f
A. I have had mine conducted for sometime now by the
American Agricultural Chemical Corporation at Greensboro,
North Carolina, that sells fertilizer.
Q. When you received the results of this test, who. determines what land is limed and when f
·
A. I do. We take these samples from certain fields and
then when we get the results back, we carry out th~ recommendations.
Q. During what time of the year do you normally place
lime!
'
A. We try to lime in the winter and spring before the grass,
while the grass is dormant.
Q. Now reference has been made to the grading of US
Highway No. 81, I believe 200 or a few hundred, I don't
know which, feet from your home. How far is that from your
home to 81!
A. Approximately 800 feet.
Q. Please state whether or not there was any dust, dirt
or any substance that caused any appreciable damage from
that.
A. I never observed but very littl~ dust there. If they
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dump a load of stone or something on this road,
page 25 ] of course, there was a little dust, but then it was
over imme~tely. It wasn't a continual operation.
Q. From the operation of each of the defendants, could
you observe it continually!
A. You could.
Q. Now, sir, had you had any tests conducted with reference to lime on the pasture portion that we have referred to,
the 125 acres, recently!
A. I believe· in 1963 there was .samples taken from these.
Q. Had it been your intention to lime this summerY
A. No, sir, it was not, because all of this was above a pH
of 63, and we don't lime until it gets down to approximately

6.
Q. Did you request either of the defendants to put any
lime· on your property!
A. I did not.
·
Q. Now, sir, are these the schedules which you referred
to on the basis of which you were paid for your milk production!
A. That is right. I believe you will find the total pounds,
the first figure on the extreme left.
Q. The left side.

Mr. Arthur: Do you want to introduce these in evidence Y
·
Mr. Gleaves: Yes, sir.
page 26 )
Mr. Arthur: We have no objection.
Mr. Gleaves : M~y we introduce them as Pla!Vn,..
tiffs Exhibit 1.
The Court: All right.
(EXHIBIT NO. 1, consisting of 12 sheets, marked A
through L, inclusive, were marked for identification and
filed.)
Q. (By Mr. Gleaves) Will you describe the appearance of
the plant life, grass, corn and so forth prior to the time that
this organization was begun and afterwards.
A. Well, of course, the grass at the time ·this operation
began had just begun to grow in the spring. It was green.
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Corn had just begun to come up, of course, in the latter part
of May. It was, the place was completely green, of course,
Q. Now, sir, how is this area wateredY
A. The front side or the side next to Route 680 and Interstate 81 is watered by a creek which comes from a spring
about one-half mile south of our farm and by various springs
around over the place.
Q. Did you see any reduction with reference to your water
supply there f
A. Wherever the water would be still, there
page 27 ) would be this dust on the water, would be a
scum. We have a pond on the back side of the
place, which waters the cows for approximately 75 acres of
pasture land. This is a natural pond and it was completely
covered up, because it is still.
Q. All right, sir. Now do you have your feed bills for the
comparable periods of the two years Y
A. I do.
Q. Will you state the total cost for each year.
A. I don't believe I have that extended. There was very
little difference in the actual cost. This come about because
in 1964 grain was some $5 to $8 per ton cheaper than it was
in 1963.
Q. But there was the additional amount you testified Y
A. There was the additional tonnage.
Q. Are there any other matters that you wish to bring
. to the jury's and Court's attention at this time Y
A. There was one, and that was the milk production immediately before the days that this plant started operation and
immediately after. I have the milk weights which are for two
days' production.
On the 14th of June our milk was picked up. There was
4,300 pounds of milk. This operation, that is the two together,
started about the 15th or 16th. Immediately we began to
notice an appreciable decrease in milk. On the
page 28 J 16th there was 4,187 pounds shift. The 18th there
was 4,123 pounds. Now these are for two days.
The 20th was 4,053. The 22nd, 4,085.
Mr. Lincoln: If the Court please, I think I am going to object to that, unless he can show that we were- directly respon-

j
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sible, independent of any other cause.
The Court: I will sustain the objection.

Q. (By Mr. Gleaves) Do you know of any other intervening cause, other than the defendants' operations t
A. I do not.
Q. Now, sir, are dairy herds rated as such by any asso'
ciation in this locality!
A. We have a Dairy Herd Improvement Association, which
we have belonged to for some 12 years, and they, the supervisor weighs your milk once a month and tests the butterfat
content, and this is recorded and each cow's individual lactation or individual production is recorded and it gives you the
production of each individual and then the herd average, your
average for the year and all of this information.
Q. I see, sir. Now, sir. During the months complained of,
were you ranked within the first five herds in this locality!
A. Not as a herd. We had some individual cows
page 29 ) which placed within the first five, but as a herd,
we was not.
Q. Since that time, sir, how has it been rated as a herd Y

.

(

'

Mr. Lincoln: I object, if the Court please. I think that has
no materiality.
The Court: I sustain the objection.
Mr. Gleaves: If the Court please, it is our position that we
would like to establish the herd that this man, the operation
that this man has, how it is rated in this locality as compared
to others, how it was during the period that was affected by
the defendants' operation and how it has been after that,
sir.
The Court: Well, you can certainly show that, if you l~y the
proper foundation, Mr. Gleaves, but you haven't laid your
foundation.
1\{r. Gleaves: Yes, sir.
Q. (By Mr. Gleaves) Now, sir, is that a rating as compared
to other dairies, similar dairy operations in the county!
A. It is a rating compared with the members of the association. I believe there is 26 herds in this Dairy Herd Improvement Association.

.r I

/:
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Q. Can you give us the rating that you had
page 30 ] with this Association prior to the time the defendants established their operations t
A. Well, approximately six months out of the year we
would be within the first five herds, on a herd average.
Q. Would that be for any given six-month period or would
that justA. It normally would be possibly from the first part of the
year up until, say, September, and then the latter part of
the year. I mean the first part up until July and then maybe
December. It could be any of those months. It might be one
or two months in there that it would not be, but ordinarily
it could be any month.
Q. Can you tell me how you were rated during a comparable period of 1963 Y
A. I would say in the comparable period we were within
the first five at least two times in that period.
Q. How many times were you in the first five during this
period of 1964 while their operations were in effect 1
.A. I don't think that we were in the first five any of these
months.
Mr. Lincoln: Let me ask you, are those figures largely taken
from the Dairy Herd Improvement Association records Y
The Witness: They are.
Mr. Lincoln: All right.
page 31 )
Mr. Gleaves: I ·was through. You can go right
ahead, Mr. Lincoln.
Mr. Lincoln: That is quite all right. I will yield.
Mr. Gleaves: No, go ahead and cross examine. I was
through.
The Court: Gentlemen, it has been a long examination. I
would suggest we take a five minute recess and let the jurors
stretch their legs and have a drink of water.
(Short recess.)
Mr. Gleaves: If your Honor please, I have a question or
t.wo more that I would like to ask this witness.

Q. (By Mr. Gleaves) First, as to the road grading of Route
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81 that has been .referred to, during what year was most of
this grading done t
A. In the summer and fall of 1963.
Q. Did you or did you not· have a dust problem as a result
of that in 1963!
A. We did not.
Q. Now, sir, was any grading done there during the year
of 19647
A. There was. The :fill at the bridges that the
page 32 ] interchange was put in in the spring of '64.
Q. Could you observe the dust cloud above
these operations t
A. You could not.
Q. Could you observe the dust cloud above the defendants'
operations Y
A. You certainly could.
Q. Does this picture correctly depict the situation that
existed there at their plant t
A. It does.

Mr. Gleaves: Any objections!
If your Honor please, we would offer this as Plaintiffs'
Exhibit No. 2.
.
The Court: All right, let it be marked Exhibit 2 and :fil~d.
(EXHIBIT NO. 2 was marked for identification and filed.)
(Exhibit 2 was passed to jury.)

Q. (By Mr. Gleaves) What effect, if any, did wind or air
currents have on this cloud over the operation Y
A. When there was a wind, of course, it spread it over a
greater area. When we were to, as I stated, to the southeast,
most of our winds in that area come out of the west to northwest. Of course, there was days that there was an
page 33 ] east wind, when it did _not come over on our land.
Q. All right, sir. Could you see the dust particles in this cloud or not!
A. You could.
Q. Could you see them settle upon your land and buildings Y
Mr. Lincoln: I object to the leading nature of th~ question.
The Court: lwill sustain the objection.
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Q. (By Mr. Gleaves) Please state whether or not you can
see these particles.
- A. You could.
Q. Please state whether or not you could see them fall.
A. You could.
Q. Did you see any of them fall on your premises Y
A. Yes, sir.
Mr. Gleaves: Cross examine.
CROSS EXAMINATION
By Mr. Arthur:
Q. Do you know which plant they came from, Mr. Vaught!
A. All I know these plants were together. It would be impossible to tell.
Q. That is what I thought. Now, Mr. Vaught,
page 84 ] this operation ceased, I believe, in November,
1964, did it not f
A. To the best of my knowledge sometime before or
around the 20th.
Q. Of November!
A. Of November.
Q. Did it take your herd very long to come back to peak
production Y
A. It was about December, after some cows had freshened
that we began to notice an appreciative difference.
Q. As a matter of fact, in December, the very next month
after this job was completed, your herd was the top herd in
the Wythe County Dairy Improvment Association, wasn't
itT
A. It was.
Q. That was a month or pending on exact date that they
stand, a month or less following the closing up of these plants f
A. Approximately a month, but these cows at this time was
on winter feed. They were not Q. Well, as a matter of fact, with a fine herd like yours,
you feed them the year round, do you not f
A. You feed grain the year round. Of course, in the summertime you like to depend on your pasture because, as I
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stated, that is the cheapest feed yon can grow.
Q. Yes, sir. You fall back on pasture, but you
still feed, even along with the pasture, do you not!
A. Sure you do, you feed grain.
Q. In December, '64, yon had three cows that were tops in
both quantity of milk and in butterfat production, didn't
you!
A. In '64!
Q. Yes, December, '64.
A. I think so. Here again, we were feeding these individual cows to see what could be done. Some of those cows eat
as much as 40 to 50 pounds of grain apiece a day.
Q. Now with reference to the corn, Mr. Vaught, wasn't
there demonstration of some kind in your corn field, cutting
corn or doing something in there in the fall of 1964 Y
A. Mr. Turpin of the Wythe County Motors brought a
foliage harvester there and cut for approximately an hour or
so.
Q. I presume he picked out your place because it looked
so good, did he not f
A. Well, because, the main reason because we asked him
to.
Q. You asked him to f
A. To demonstrate it.
Q. That was in this corn field, was it, that you
page 36 ) say was A. One of them.
Q. Was damaged soY
A. One of them.
Q. When you lime your land, Mr.Vaught, what quantity of
lime do you put on it per acre f
A. Whatever the test calls for. It could be from one to
usually two tons, one to two.
Q. Around two tons per acre f
A. That is right.
,
Q. You say 200 and how many acres in your farm f
A. Thirty.
Q. 230. Well, in rotation, do you lime all of your land or
as needed or part of it Y
A. Just as needed.
Q. You would lime or would you - I am not a farmer
page 35 ]
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and don't know - do you lime the cornfields for instance,
if it needs it, or just pasture land T
.A. N:o, the crop land would need lime more often than the
pasture land.
Q. I see. So as needed, you would buy lime and have it·
spread over your entire farm T
A. (Witness nods head indicating affirmative answer.)
Q. These cows, I believe you testified, continued
page 37 ] to graze and eat the grass, did they not Y
.A. To a certain extent. You put a cow out in
a bare field without anything there, they will graze around
and pick at something.
Q. Well, as far as you could tell from observing, they were
eating the grass or eating something, were they not Y
.A. They were grazing, I would say approximately on~-tenth
as much as they would normally.
Q. One-tenth Y
A. I don't think any more than that.
Q. Did I understand you to say that you had about the
same number of cows in your herd in 1964 as in 1963 T
A. At this time of year, approximately. As I said, that can
vary from month to month, because you sell a few. You have ·
a heifer to come in. But we try to maintain a 50-cow herd
or thereabouts.
Q. Now you have described this dust as part of it being
, white or gray, part yellow. Do you know whether or not any
of the yellow dust that settled on your land came from the
adjoining roads Y
A. I don't think so, because in this great cloud of dust
coming out from over the hill there, it was at times, it was
almost at times completely yellow, and then at times it was
even black smoke coming out over there, and
page 38 ] white, grayish color. It was just a mixture, it
looked to me like.
Q. Were trucks constantly going backwards and forwards
by your place in connection with this highway construction Y
A. No, sir, not by the farm. They were going on ·one edge
of the farm.
Q. That is what I mean. What is the number of that road T
A. 680.
Q. Were they traveling 680 T
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A. That is right.
Q. How far is that from your land f
A. The land joins 680, but very little bit.
Q. Does your land join Interstate 81 Y
A. It does. No, it does not. There is a service road.
Q. Joins the service road Y
A. Joins the service road, that's right.
Q. Anyway, your land, part of it was adjacent to the construction that was· being done, whatever the nature of it, on
81, and part of your land was adjacent to the secondary
county road Y
A. (Witness nods head indicating affirmative answer.) .
Q. And part of it -was adjacent or close to this quarry
site!
page 39 ]
A. That is right.
Q. What condition did the county road get into
. during this time Y
A. Well, 680 is a hard surface road. Of course, with.all of
the traffic, it did break up, but it never got to the condition
that there were very much dust on it. They kept it repaired.
Q. Well, as a matter of fact, it was dusty, wasn't it, very
dusty!
A. I wouldn't say it was very dusty, because it was hard
surfaced.
Q. It there a road leading from 680 up to your house T
A. 617.
Q. I wasn't aware that it was a public road. I thought maybe it was a private road. There is another public road that
leads up to your house Y
A. That is right and ends in one mile.
Q. Is that hard surface Y
A. No, sir.
Q. This was a very dry summer, was it not!
A. Yes, sir.
Q~ And that road and all country roads, I suppose, were
very dusty, weren't theyt
A. That road was chlorided -by the · state at olir
house.
Q. Because of the excessive dustY
page 40 }
A. Because that we requested it and they done
it. We anticipated there would be dust.
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Q. Now the summer of '64 was a very dry summer, wasn't
itY
A. !twas.
Q. We referred to it around here as being a drought, did
we not!
A. Yes, sir.
Q. Do you. have any way of knowing how much of your loss
in milk production was caused by the drought, how much was
caused by these other things f
A. Only thing I have is the comparison of the. two years,
'63 and '64. '63 was a drought also and in our particular area,
I think it was more severe that it was in '64.
Q. You think you had some rnore rain in '64 than· in '63!
A. Ido.
Q. Well, when it would rain, wouldn't it wash this dust off
the grass on into the soil f
A. No, sir. It was some kind of film or grease about this
dust. It would take probably a week's rain to completely
wash it off, or even longer.
page 41 ]
Q. Would it make any difference in it at all
when it would rainY
A. Very little.
Q. Just stayed whiteY
A. It sure did.
Q. Now you testified, Mr. Vaught, that you had about 130
ton difference in your corn production, is that correct!·
A. Yes, sir.··
Q. In the two summers. Can you or anyone say whether
that difference was caused by the dry weather or by dustY
A. Well, up until the time that this started in the middle
of June, the corn was as good or better than it was the year
before. Certainly when you cover up any vegetation completely, I don't think it can grow as good.
Q. You filled a 600 ton silo, I believe you said f
A. Yes.
Q. You also said that it is a matter of common knowledge
that when you change the feed of dairy cattle, that you will
have a 10 to 20 per cent reduction in production, is that
, correct!
·
A~ That was true, I think, because of the fact normally
when you change feeds, you change over a period of a month
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or more, but it was forced upon us, because of the necessity
·
of getting the cows to have something to eat, to
page 42 ] immediately start feeding the hay and more different kinds of grain.
Q. You changed over to grain in the summer of '63, didn't
you!
A. We feed grain on through, but we also, we supplemented
some hay, as I stated, 200 bales. We feed the same amount of
grain approximately the year around. But you can try to raise
your production by more grain, and that is what we done in
'64, to help, was to feed more.
Q. Then the only difference in the feeding of these cows
in '64 as against '63 was that you fed them more grain and
hayY
·
A. That is right.
Q. There wasn't any drastic change in what you fed them,
was there!
A. Well, the change was in '64, they wouldn't eat the grass.
In '63 they had some grass. What they had there was at least
green. It wasn't covered up. In '64, you had to put them
right on full feed all at once. They just wasn't- they couldn't
eat enough to meet their body maintenance, let alone produce
milk.
Q. Well, to have results that you had here with this association, they must have eaten something¥
A. That was in December.
Q. Huh?
page 43 ]
A. That was in December.
Q. Yes, sir.
· A. They were eating silage and hay on full fe~d at that
time.
Q. Now your painting, you say you would normally repaint
every five years·anyway. What you did here, you painted the
third year instead of the fifth year, is that rightY
A. That is right.
Q. As far as the dollar question is concerned, the amount
you spent for feed in the summer of '64 was just about the
same as in '63, wasn 't it Y
A. That was the grain portion, but that was the potential
to make that much more money in '64 was there, if I hadn't
had to bought the additional feed.
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Q. You may be right. I won't argue with you. But these
matters are matters of speculation, might have been, might not
have beenT
A. Well, if the production had been the same, you could
have bought eight ton less feed, you would have had the
amount of feed. You would have had that much more money.
Q. Did I understand you to say in the summer of '63 during
this period your herd was in the first five twice Y
A. Well, that was - that is an opinion. I really
page 44 ] don't know. I think it was twice.
Q. And in '64, do you know T
A. I don't think positive that they were in the first five,
not once.
Q. Until the fall Y
A. Until late fall. Early winter.
Q. Is this grading done every month 1
A. Once a month.
Q. Do you recall how you came out in November of '64 T
A. It was somewhere in 30 pounds, 30 some pounds per cow.
Q. Were you in the top five Y
A. I don't think so.
Q. You think you jumped from a position outside the top
five to number one, from November to December!
A. (Witness nods head indicating affirmative answer.)
Q. Is that correct Y
A. That is correct.

Mr. Arthur: I believe that is all.
CROSS EXAMINATION
By Mr. Lincoln:
Q. Mr. Vaught, there was a drought in '63, you say!
A. Yes, sir.
Q. '64 was also a drought year T
page 45 )
A. Yes.
Q. Now did the drought year of '63 - do you
know whether it had any effect on the production of crops
during '64 because the ground was dryT
A. I do not know that.
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Q. You can't tell this jury that it didn't have some effect,
can youT
A. We had almost normal· rainfall in the winter, I think.
Q. But you don't know, do you Y You never measured it Y
A. No.
Q. You can't tell this jury that the drought of '63 didn't
have an effect on your crops in '64, can you T
A. No, sir, it carried over.
Q. Likewise, there was a lot of grading done on No. 81 and
as you come west from your ho1;1se from 81, you are right in
a direct line east and west, your house with 81 Y
A. No, sir.
Q. At no point on 81 are you in a direct line east and west
of your house f
·
A. Of course, right there, 81 is running northwest.
Q. Yes. And as you go west, you get right in line with your
house, don't you YYou are east and west f
page 46 ]
A. There wasn't any grading west of our house
in '64, just very little west of the bridge.
Q. They graded in '63 f
A. Yes.
Q. They built that bridge and graded under, filled in and
cut, did they not T
A. Yes, sir.
Q. And they ran heavy machinery, big bulldozers, Euclids
and one thing and another, all over, and you tell this jury
it didn't cause dustY
A. It caused dust, but the distance we was away from it, it
didn't bother us, because the air is the other way.
Q. How far were you away from it then Y
A. Well, our house is approximately 800 to 1,000 feet.
Q. All right. Your house is eight hundred to a thousand
feet. How far is it from that access road right beside 81 Y
A. Well, it is about the same.
Q. Then you are a lot further than that from your house
to the quarry, ar~n 't you T
A. Yes, sir, ·but they didn't - the road didn't put this dust
up in the air. They put it down on the road.
Q. How can you tell this jury - do you tell this jury that
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no part of that dust on your house was caused by
that grading on 81 T
A. I never observed any.
Q. You didn't observe it!
A. Because very seldom you have a south wind.
Q. The prevailing winds are from the west to the east,
aren't they T
A. Well, northwest.
Q. About 90 per cent of the winds come from the west,
didn't they T
A. Yes, sir.
Q. And so your house is directly west of 680, Route 680,
directly east of it-excuse me f
A. Yes.
Q. Now during the course of construction, trucks and many
of them passed up and down there f
A. (Witness nods head indicating affirmative answer.)
Q. Wore that road out pretty well, didn't they!
A. Yes, sir, in places.
·
Q. Can you tell this jury how much of that dust you found
on your house came from 680 and how much came from this
quarry?
A. I don't think any came from 680.
Q. Can you say that as a matter of fact and swear to
itt
page 48 )
A. There was very little, because you would
have observed it.
Q. Could there be dust in the air that you never see T
A. Well, not the kind of dust that we had.
Q. You don't think it was that kind of dust f
A. No, because you could see what was there.
Q. It did make dust up and down the road T
A. Probably so, but you wouldn't observe it.
Q. Your house was right in line with the winds that blew
from west to east. Now that creek that you talk about, that
creek runs right down parallel to and very near Route 680,
doesn't itt
.A. That is right.
Q. Can you tell the jury that none of the dust out of 680 got
in that. creek Y
page 47 ]

~
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A. Sure, there possibly could have been, but the majority
come from the upper place.
Q. Can you tell how much came from 680 and how much
from that quarry!
A. No, that would be impossible.
Q. Nobody could, could they?
A. No, sir.
Q. You say your cows didn't drink it well Y
A. I was referring mainly to the pond which
page 49 ] was on the back side of the place.
Q. Now the pond, they could drink all of the
way up and down the creek, can't they!
A. Yes, but a dairy cow is not going to walk a mile or
three-quarters of a mile to get water.
Q. If a cow was thirsty, they would go further than that Y
A .. :J3ut the production is going to suffer.
Q. Wouldn't you ass mile that they got enough at the pond,
if they didn't walk arlywhere else 1
A. I don't think they would drink all of their water at the
pond.
Q. Do you know they didn't drink all of their water 1
A. Well, the dairy cow, it takes approximately 55 gallons
of water per day for her, and if it is not good water, I don't
think they would drink that much.
Q. Did you stand there to see that they didn't drink 50 _
to 55 gallons of water a day!
A. No, but we know the milk production.
Q. .All you gauged that is because your milk production went

downY
A. No, because of the scum and the look of the pond, it
was covered up.
,
Q. We weren't operating in January of '64,
page 50 ] were we Y We weren't operating in March of
'64, were we!
A. No, I don't think so.
Q. .All right. Look at your milk production for March and
from the figures you gave us, it is '63 in March, you produced 73,497 pounds of milk. But in March of '63, you only
produced 64,569 pounds.
A. That is correct.

r.
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Q. That is correct. All right. That is about a 9,000 pound
decrease in that month when we were operating, wasn't it Y
A. There is a reason. Can I state the reason T
Q. The reason is not the scum on tlie pond, is it!
A. No, but the reason was because part of the cows had
got, we had had some breeding trouble. They were fresh in
the spring. We wanted them further into the summer, and
they hadn't freshened in '64 yet. They freshened in J nne
and July of '64, whether theyQ. NowMr. Gleaves: Let him finish.
Mr. Lincoln: I will.
The Witness: They freshened in February, March and
April of '63 and we carried them over, instead of them
freshened 12 months, they freshened in 13 or 14 months,
because you start your base in September, and we
page 51 ] want those cows nearer to September.
Q. (By Mr. Lincoln) As a matter of fact, your production
of milk during '64, the entire year, except for the month of
December, was lower -November - yes, I believe December
was lower in '63, was it not t
A. January approximately the same.
Q. All right. Let's just take the figures, if it is approxi. mately the same. January, '63, you had 69,817 pQunds, didn't
you!·
A. That is right.
Q. But in January of '64 you had 69,521 pounds, 300 pounds
off approximately, is that right 7
A. That is right.
_
Q. February, you produced in '63, you produced 68,842
pounds, but in Febraury of '65, you only produced 55,324
pounds.
A. That is right.
Q. Isn't that right Y
A. That is right.
Q. That is about 3,000 pounds less!
A. That is right.
Q. We weren't operating there in February, were we 7
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A. No, but I explained the reason for this, because of the
freshening.
Q. Do you freshen your cows about the same
page 52 ] months each year f
A. You try to, but you don't always succeed.
Q. Most dairy farmers, don't they try ·to dry up their
cows during the months of May, June and July T
_
A. You would like for. your cows to start freshening in
September, October and November and December.Q. That is when you make your base to get your milk
pay up, isn't it Y
A. But a cow that freshens in December will produce
more milk than one that freshens any other time during the
year.
·
Q. Anyway, you can't tell this jury, can you, that any cow
failed to drink 50 or 55 gallons of milk in any particular day!
A. Water.
Q. What!
A. Water.
Q. Water, excuse me. Did I say milkY
A. I didn't make that statement. I said that was one of
the contributing factors in this thing.
Q. But you can't tell us that any cow in your herd didn't
drink 50 or 55 gallons t
A. I don't think a person would drink water with lime
skim over it. If you like soup, you are not going
page 53 ] to throw pepper and salt in half a shaker full.
Q. Let's go back to people, if you want to
argue, if they are thirsty, they will drink just like cows!
A. Not that kind of water.
_ Q. They will go somewhere else to get better water, just
like your cows would have gone up the creek to get better
water!
A. I say they won't get sufficient amount of water that they
ought to have.
Q. But you don't know how much they got and nobody
does, do you Y
A. No, you don't.
Q. On the whole, you cannot say any operation of ours
kept your cows from drinking sufficient water, can you Y.It is
a guess on your partY
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A. The water is contaminated to the extent that there was
a white scum over the water.
Q. Lime over it, cows will eat right over land that has
lime dust on it, won't theyY
A. I never limed in the summertime. Never had no lime
on it.
Q. As a matter of fact, don't the fertilizer people put lime
in your feed Y
A. You mean the feed company!
page 54 ]
Q. Yes, the feed company. Don't they put lime
inY
A. There is a little bit of limestone.
Q. Lime is a mineral, isn't it Y
A. Yes, but it is not completely made up of lime.
Q. As I understand you, you can't tell us exactly how much
those cows drank, can you, on any given day f
A. No, sir.
Q. Whether you saw it or not, you cannot make the statement that none of the dust on your house came from 81 or _
the access road or from Route 680, can you T
A. Well, you couldn't say for sure, but some of it did, but
very little.
Q. Now then, you said that you bought 140,730 pounds of
feed in 1964, but only 124 pounds-124,440 pounds in '63,
is that right Y
A. Yes, sir.
Q. Now isn't this the truth, that in '64, although you bought
140,000 you paid for that $4,846_.96!
A. That is right, I suppose those figures are correct.
Q. In '63 you paid $4,844.96, or $2 difference, didn't you, so
that is a difference in your feed cost in 1963 and '64Y
A. Yes, but there were 24 ton of feed difference, the differ- ·
ence was in the price of feed.
Q. The price of feed. So you only paid $2
page 55 ] difference, though, didn't you T
A. But look, you would have had that much
more money if you hadn't had to buy that extra feed.
Q. Well, you might have had more money too, in the ·other
year, we don't know. At any rate, paint!ng your P~;"Operty
up there, you painted every five years anyway, don't you!
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A. Yes.
Q. So if we caused you to repaint that house, we only
caused you to repaint two-fifths or whatever the cost of itt
A. It wasn't only the house, it was all.
Q. The barns and all of it Y
A. That is right.
Q. Three years had elapsed since you had painted it the
last timeY
A. Yes, but what about all of the dirt and filth that was
on the buildings that had to be got off before you could paint
and allY
Q. You painted every five years you say!
A. That is right.
Q. And because there was dust, you say you painted at the
end of three years?
A. Yes.
Q. Didn't they build an oil pipeline by your
page 56 ] house in '64 Y
A. Yes, sir.
Q. Where does that pipeline run with reference to your
house and barn 1
A. It is north.
Q. How far north 1
A. Approximately 500 or 600 feet.
Q. Did that create any dust on you t
A. No, because it was in the fall.
Q. Late in the fall and good and dry, wasn't it, when they
put it through there1
A. But there was very little dust, because they were digging in the ground, they wasn't grinding rock.
Q. Did they blast any on your farm!
A. They did on the back side.
Q. West of there, did they blast any1
A. No, sir, not west, they blasted north.
Q. You quoted a little while ago, you were talking about
some figures taken from the Dairy Herd Improvement Association. You are a member of that Y
A. Yes, sir.
Q. And you get reports from that, do you not f
A. Yes, sir.
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Q. And I will ask you if this is the nature of
the report you get and if this is furnished from
their weighing of your milk 1 This particular one
is October, 1963 through September of 1964.
A. This is the summary for the year.
Q. Summary for the year Y
A. Not for each month.
Q. All right. That was the publication anyway that you
spoke from in rating your herd Y
A. That is right.
Q. Will you file that as a part of your evidence in this
case 7 That is what you based it on, wasn't itt
A. No, sir, I did not.
page 57 ]

Ivfr. Gleaves: IfThe Court: Just a minute.
Mr. Gleaves: I presume if Mr. Lincoln wishes to offer it,
we have no objection.
Mr. Lincoln: Do you have any objection to it going in T
How about 1962 through September, 1963, any objection to
that!
The 1-Vitness : No.
The Court: Let those be marked Defendarnts Exhibits 1
and 2 and let it be admitted without objection.
(DEFENDANTS EXHIBIT NOS. 1 and 2 were
page 58 ] marked ~or identification a~d filed.)

Q. (By Mr. Lincoln) And you say you had the same amount
of cows approximately through 1963 and 1964 T
A. I was referring to the six months of your operation, I
wasn't referring to the total year.
Q. Let's just take the per cow average for the whole year.
A.. You haven't got the per cow average.
Q. According to this record which is introduced here.
A. You only have a year average.
Q. Waddell and Vaught shows a yearly average of 53.7
cows. That is about what you said was there!
A. That is right.
Q. However in 1963 your yearly average of cows was 60.8
cows, wasn't itT
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A. That was true, because in the first six months of '63

we had more cows.
Q. The first six months of '63 f
A. We sold quite a few cows in 1963.
Q. That would effect your milk production in both years,
'
did it not!
A. It did. not effect it in '64, because of the fact-it effected
the total production in the first six months, of '63 but in
the comparative months, we are comparing six
page 59 ] months, not year, because the cow number was
up.
Q. Well, this is a yearly summary, isn't itt
A. It is a yearly summary.
Q. And it shows the average number of cows yo~ had
through that whole year, doesn't it!
A. That yearly summary ends in September.
Q. Yes, sir, and starts in October of the year before!
A. Yes.
Q. And it shows for that 12 months period that you had an
average of 60.8 cows!
A. Yes, we had 58 cows in January.
Q. So you had more cows in '63 than you did in '64, didn't
you!
A. No, sir. I had more cows at the beginning of the year.
I am talking aboutQ. You kept them six months Y
A. That is right.
Q. Didn't that average out more cows than you had in
'64Y

A. Sure it did, but it didn't during the six months.
Q. Maybe not during this six months, but during the year
it did average out Y
A. Sure it did.
Q. Now th.en, you have given us the figures of
page 60 ] your milk production, haven't you Y
A. Yes, sir.
Q. January, 59,817-you have a .total production of milk
in '63 of 823,509 pounds, didn't you Y
A. Yes.
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Q. In 1964 you had a production of 744,242 pounds or a
difierenceMr. Gleaves : If the Court please, the witness has stated
that it is not comparable because the size of the herd is different during a period of the time he was trying to take a yearly
average and make that reflect on a six-month period, which
is highly misleading.
Mr. Lincoln: I am talking about the whole_;_
The Court: Mr. Gleaves, we are dealing with a right intangible thing all of the way through here. I think they are
certainly entitled to cross examine him on these· figures. I am
going to overrule the objection.

Q. (By Mr. Lincoln) Now you did for the total of 1963,
the year end showing by the DHI reports, had seven more
cattle the whole year than you did in '63 Y
A. Not the whole year. That average . was the yearly
average.
page 61 ]
Q. That is the yearly average, that is what I
am saying.
A. You could have had a hundred for one month and then
only forty for the other eleven months and that would have
brought your average up to 60 maybe.
Q. Yes, it could have done it the same thing in '64, couldn't
it, whether you had more or less f
A. Sure it could, but in '64 the number of cows was more
even because we didn't s~ll any cows in '64.
Q. I see. But your yearly average, and that is what I am
saying, in '63 was 60.8 cows as shown by these figures, wasn't
itT
A. That is right, but not on the same comparative months.
Q. Let me ask you this. If you had those several extra
cows on. an average in '64 and they produced the averageamount of milk that you produced per cow, you would have
produced more milk in '64 than you did in '63, wouldn't you Y
A. Let's see. Well, if we had seven more cows during the
summer, but during the time we didn't have-:Q. I am talking about the whole year now.
A. I am only talking about six months comparable.
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Q. You just want to talk about the six months we were
operating. We want to talk about those other six
page 62 ] months when we weren't operating.
A. I had more cows, sure I did and I sold cows.
I can produce the bill of sale.
Q. And produced more milk!
A. Sure I did.
Q. How many cows did you have in July of '63 Y
A. I do not know without referring to the book.
Q. How many did you have in August t
A. I do not know, I don't have the book.
Q. But on the whole, the whole year, you had seven more
cattle than you did in '63, for the yearly average Y
A. Yes.
Q. I believe I read in January your production was 69,870
pounds. In '63, 69,521, and '64, about 300 pounds, and we
didn't operate inMr. Gleaves: Your Honor, we are going to object.
The Court : l think we are plowing the same field, Mr. Lincoln. We have been over those figures.
·
~Ir. Lincoln: I have been over some of these, yes.
The Court: Let's get to ones you haven't been over.
Mr. Lincoln: AU right.

Q. (By Mr. Lincoln) Let's go to April. We were not operating then and you produced 83,201 pounds in '63,
page 63 ] did you, and only 64,231 in '64, so our production
didn't bother you that month, did it Y Isn't that
rightY
A. (No response.)
Q. Mr. Vaught, I am going to refer to these two exhibits
and I am talking about the Waddell and Vaught herds from
the year end summaries of 1963 as against 1964. Let me ask
you if this is true. In 1963 you produced, your average pro-_
duction per cow was 13,873 pounds Y
A. That is right.
Q. But in 1964 your average production per cow was 14,821 pounds!
A~ That is right.
Q. Or pretty near a thousand pounds more in '64 than you
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produced in '63 on an average, didn't you Y
A. That is right.
Q. Now then, butterfat in 1963, you had 495. Butterfat in
1964, your average was 409 pounds, wasn-'t it Y
A. That is right.
Q. Where does it show we hurt you in producing xnilk or
butterfat either!
A. Let me.show you.
Q. All right.
A .. Some figures. .
Q. I will let you ·show me anything you want.
A. Here, after all, dollars and cents are what
page 64 ]
we are interested in.
Q. Yes, sir.
A. In 1963 our feed cost on grain was $145 per cow. Is
that correct!
Q. All right, sir.
A. In 1964 it was $153 per cow. Is that correct!
Q. That is correct, yes, sir.
A. Your income, your cost per hundred pounds of milk
in '63 was $2.10 per hundred, is that correct T Your cost in
'64 was $2.31.
Q. Correct.
A. Now I say your operation had something to do with
the· increase of 21 cents per hundred pounds of milk between
the two years.
Q. You are precisely right, sir. Now let's go out and get
the income over the feed price. You didn't get quite that far.
A. All right, first of allQ. Let me ask you.
A. That is not correct, that is error.
Q. Everything else in there was correct.
A. These were changed by hand. The income over feed
costs, here it is, on this for '63 is $116. But you
page 65 ] subtract the feed costs, $292 from $527, you don't
come up with $116.
Q. Yes, sir. Like you said, money talks, doesn't it Y
A. That is right.
Q. Your income over feed costs, according to this report, in
1963, was $116 per cow Y
A. I say that is an error.
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Q. All right. I am talking about this report.
A. That report is incorrect.
Q. According to this report in 1964 you made $299 a cow,
aidn't youY
A. That is right.
Q. That is right.
A. Now that is in error. They were corrected by hand.
That one hasn't been corrected.
Q. In other words, the more you spent for feed, the more
money you made really, wasn't it, up to a certain point!
A. Let's get this corrected.
The Court: I think he is entitled, Mr. Lincoln, to deduct
those figures and come up with a correct figure, if it is in
error, ~o let's get our pe~cil and do some -subtracting.
The Witness : Wait a minute. 596, is that right, value
product $596, you take your feed costs off, which was $292.
You come up with $304, which is $5 more.
page 66 ]
Mr. Arthur : That isn't right.
The Witness: You have gof 596, take 2. Mr. Arthur: Where do you use 596, is that the value of the
product per cow!
The Witness : That is right, take the feed ·cost of that off,
which was $292, you get the income over feed cost.
Mr. Arthur! 274.
The Witness: 292 from 596, leaves 304-.
Mr. Arthur: I get 274.
The Witness : You subtract again.
Mr. Arthur : 596.
The Witness : Yes.
Mr. Arthur: Yes, that is right.
Q. (By Mr. Lincoln) All right, you produced more milk
per cow in '64 than '631
A. But yet your income over feed cost wasn't as much, becaus~ your feed cost was up, $299.64 and 304.
Q. Five dollars less!
A. Per cow that is quite a bit of money.
Q. All right. You had 50 cows Y
A. That is right.
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Q. 250-what does that make Y $250 and that is the damage
we did to you Y
page 67 ]
A. No, sir, I am not saying that. After all,
here is what I got paid on. It wasn't on-that is
my records alone.
Q. You say they are correct records though, don't you!
A. Within 95 per cent.
Q. Now are you going to tell the jury. that th~y are not
correct!
A. I say they are correct within 95 per cent. I think that
is a correct figure.
Q. .As a matter of fact, you made, except $250, as much
money in 1964 as you made in 1963, didn't you Y
A. On per cow, but what about the production Y
Q. If you had had as many cows in '64 as you did in '63,
you made money, didn't you Y
A. Can I make this statement Y Right today, as of .April,
the herd average, instead of being 14,821, it is 15,570 pounds,
and 538 pounds, the income over feed costs instead of being
$299.
Q. What year are you talking about Y
A. I am talking about right now, right up to this date.
Q. In 1965!
A. That is right, I am talking about since September.
Q. You are not claiming we damaged you in '65 Y
.A. No, but I am saying the production has continued to
go up. When you go to get on the production, in
page 68 ] DHI, on average of 50 cows, it is up. There is the
-- production as of today.
Q. It is up now, but when you go back he~e to 1962 and
1961, it was down, wasn't it Y
A. Wait a minute. In '62 it was higher than it was in '63.
Q. But lower t~an it was in· '64 Y
A. Sure it was. We hope that your herd improves.
Mr. Lincoln: That is all.
Mr. Gleaves: That is all.
(Witness excused.)
Mr. Arthur: May it please the Court, by agreement of
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counsel, we would like to call Mr. G. H. Powell, a witness who
has been summoned here by the defendants, and call him
out of order, in order to accommodate him with reference to
some business that he has lined up this afternoon ahead of
time.
The Court: Is this agreeable, Mr. Gleaves t
Mr. Gleave : We agree.
G. H. POWELL,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Lincoln:
Q.-·Youare Mr. G. H. Powell!
A. Yes.
Q. Where do you live!
A. Rural Retreat.
Q. What is your business 1
A. I am a, 'field representative for Pet Milk Company.
Q. As such, at Pet Milk Company, do you purchase milk
there at Rural Retreat!
A. Yes, we purchase manufactured milk.
Q. That is milk for use in manufacturing!
A. Sir!
Q. When it getsto you, the cow has manufactured itt
A. That is right.
Q. That is milk that you are to put in manufactured goods,
is that right!
A. That is right.
Q. Not Grade A Milk!
A. That is right.
Q. You buy from many people around Rural Retreat Y·

page 69 ]

Mr. Gleaves: If the Court please, according to the witness
testimony, this is not a Grade A operation. I think actuall~
it is a Grade C operation, and I don't think there is any bash
of comparison.
The Court: I am going to let him continu•
page 70 ] that line of examination until we can see wha·
there is.
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Mr. Lincoln : A cow is a cow.

Q. (By Mr. Lincoln) Mr. Powell, do you keep records there
at Rural Retreat of the milk received by your company from
various farmers Y
A. Yes, sir.
Q. Do you have those records for the year of 19-that is
monthly records for the year of 1963 and 1964 Y ·
A. Well, I don't have them by month. It would actually
amount to the total months for each year. I don't have them
by the month. I don't have them with me.
Q. What is your total Y
A. Now the total milk that we received, and that would
be from three counties, Wythe, Smyth and Bland, 1963, compared to 1964, we had a four and four-tenths per cent decrease
for 1964 as compared to 1963. That is the total now.
Q. You had a four and four-tenths per cent decrease!
A. Yes. ,
Q. That is taking it as an average!
A. That is right.
Q. You say you don't have the monthly production 7
A. No, sir.
Q. Do you know whether there were the same number of
cows in 1963 as there were in 1964 Y
page 71 ]
A. Well, I can tell you the number of cows per
farm. It wouldn't be the same number of cows,
no.
A. All right. Do you know what that decrease is attributable toY
A. Well, I think ·in manufacturing milk, as well as Grade
A probably, that your decrease in number of producers of
milk is probably due to econpmic squeeze on the farmer. Some
of them were not able to manage properly and consequently
went out of business.
Q. Did the weather have anything to do with it in your
opinion!
A. Well, in manufactured milk the weather did have something to do with it. Several producers in '63 had to get rid
of some cows on account of feed, I am sure.
Q. So '64 less milk was produced and· sold through your
outlet!
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A. Yes.
Mr. Gleaves: We will ask that this witness' testimony be
disregarded and the jury -so instructed. He said as to a Grade
A outfit. He testifies as to a Grade C outfit. He says that it
was possibly because of economic factors that there were
less cattle involved. There is no comparable showing during
a comparable period, there is no basis on which
page 72 ] anyone could intelligently draw a conclusion.
The Court: I agree with you, Mr. Gleaves. I
don't think the evidence has any value. I am going to tell the
jury to disregard it.
.
Mr. Lincoln: We thought we were getting the monthly record
and he doesn't have it.
The Court : I am going to tell the jury to discredit it. I
don't think it has any fair comparison.
Mr. Arthur: May this witness be excused.
The Court : He may as far as I am concerned.
(Witness excused.)
JOSEPH R. HOUNSHELL, JR.
.
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Gleaves:
Q. Your full name, please.
A. Joseph R. Hounshell, Jr.
Q. Where do you live!
A. I .live five miles north of Rural Retreat in the Black
Lick section.
Q. Do you travel the Black Lick Road to get to your home f
A. Yes, sir.
Q. How long have you lived in that area Y
page 73 ]
A. Lived there all of my life.
Q. What is your occupation, please, sir Y
A. I am a farmer.
Q. Are you :familiar with the farm of Mr. Greek F. Vaught
and Mrs. Wad dell and Mrs. Vaught f
A. Yes, sir, I am.
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Q. Do you pass that in the course of going to and from your
house frequently!
A. Yes, sir.
Q. Are you familiar with where the defendants' operations
were on the Black Lick Road, that is the quarry operation,
the crusher operation and the asphalt plant 1
A. Yes, sir.
Q. Does this picture correctly depict the ap·pearance that
plant gavef
A. It does.
Q. Now, sir, the same one Mr. Lincoln: I want to object. He asked if it correctly
depicted the appearance that the plant gave, which is not
only leading, but the plant is not shown in that picture. There
is a cloud down there, but nobody yet said it was from our
plant I heard. _
The Court : All right, Mr. Gleaves, I think the
page 74 } point is well taken. I believe I would clarify that,
if I were you.
Q. (By Mr. Gleaves) Can you look at this photograph and
tell approximately ftom where it is taken f
A. From where 1

Q. Yes. What is it taken of, I guess, the word I am trying
to usef
A. Yes.
Q. What is this scene, please, sirf
A. This scene here, right there is the house which joins the
crusher that a fellow lives in and the crusher is right there
next to this old house.
Q. So we won't mislead anybody, is the crusher right there
underneath where that cloud is Y
A. Yes, it is, that is the location for it.
Q. All right, please, sir, in driving that road, do you observe
the plants operated by the defendants f
A. I did.
Q. Did you see anything being emitted from the operation f
A. Yes.
Q. Will you just describe the appearance, please, sir.
A. Well, it was a terrific amount, I call smoke or dust or

64

Supreme C_ourt of Appeals of Virginia

Joseph R. Ho'llhbShell, Jr.
page 75 ]

whatever you want to c~ll it, come from this here
operation up into the air, all through the clouds.
Q. All right, sir. How dense was this, please,

sir!
A. Well, it varied. I have come up that road at times when
vehicles had to put their lights on to see each other to get
through. At times you come through and you didn't have any
trouble at all.
Q. Did you see the foliage on the Waddell and Vaught land
there, any of it as you drove along!
A. I did.
Q. What appearance did it give!
A. It was completely covered with a white coat or gray
coat of film and dust.
Q. How long have you been farming, please, sir Y
A. Well, I am 45 years old and I was raised on a farm and
I have been there ever since.
Q. All right. Based on your experience there on the ·farm,
will cattle pasture on land that is covered with dust or qirt
or grit or substance on it Y
A. Cattle won't pasture any land that is not halfway decent
clean. They may browse over it and walk over it, but they
won't pasture like we think of pasture. Cattle cannot pasture
land covered with that much lime to any degree of efficiency.
Mr. Gleaves: Cross examine.
page 76 ]

CROSS EXAMINATION

By Mr. Arthur:
Q. Does the rain take this limestone dust on into the soil,
Mr. Hounshell!
A. The rain we had last summer, I observed it after it
rained some and it did not take it off, no, sir, not all of it. It
left a sticky gooey skim on it. I think if you had sufficient
enough rain for a long enough period of time, it would eventually take it off, yes, sir.
Mr. Aruthur: That is all.
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CROSS EXAMINATION
By Mr. Lincoln:
Q. Do you travel up and down the Black Lick RoadY
A. Yes, sir.
Q. Along toward the summer of '64, the road got pretty
bad, didn't it f
A. The road was tore up some.
Q. Under the bridge up there it was torn up pretty complete; that is a dirt road-, wasn't it, on the approaches under
the bridgeT
A. That is where they graded. There wasn't no hard surface road.
Q. You stirred up a little dust yourself going up and down
that road, didn't you Y
page 77 }
A. I didn't look back, I guess I did.
Q. I expect you did too in dry months. If the
wind was blowing from west to east, that dust that you stirred
up blew right over on Mr. Vaught's farm Y
A. Not from the bridge it wouldn't, no, sir.
Q. Down 680!
A. It wasn't too dusty down through there.
.
Q. You mean the trucks and equipment traveling that road
didn't tear it up Y
A. It wasn't very dusty.
Q. There was some dust f
A. There was some dust, yes.
_
Q. If the wind was blowing from east to west, that would
blow the dust you made over on there Y
A. A small amount might go over.
Q. And as many cars traveled it, a large amount went over,
didn't it-T
A. Many cars f
Q. Yes, and trucks.
A. Oh, there would be some, yes.
Q. You don't know how much of that dust that was on the
foliage that you put on there and how much the other people
put on there, do you Y
A. No.
Q. No, sir, nobody else knows and nobody can
page 78 }
tell, can they?
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A. I presume not.
Q. Do you know whether it hurt the milk production or not!
A. I can't give you any figures .on that at all. I have my
own opinion of it.
Q. But you don't know Y
A. No, I don't know.
Q. You can't tell this jury. All right, that is all.

REDIRECT EXAMINATION
By Mr. Gleaves:
Q. From what distance could you observe this cloud rising
frofn the defendants' plant 7
A. That cloud, dust has got down to my house, and I believe
three miles from there.
Q. All right. Can you tell us anything about the size of
that as compared to the dust along this Black Lick RoadY
A. There is no comparison as far as the dust of the Black
Lick Road and this here outfit is concerned.
Q. No comparison 7
A. Very little dust from the road as compared to the dust
from the crushing operation.
page 79 ]

Mr. Gleaves: That is all. Thank you, sir.
May this witness be excused!
The Court: He may be excused as far as I am concerned.

· (Witn~ss excused.)

~

Mr. Gleaves: Mr. Lawson.

,

/

..·'

DALE C. LAWSON,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Gleaves:
Q. Your name is Dale C. Lawson, that is your full name Y
A. Yes, sir.
Q. Where do you reside Y
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A. Black Lick.
Q. Where _do you reside with reference to the Waddell and
Vaught propertyf
A. North, about three and a half miles, I would: say.
Q. You travel the Black Lick Road frequently!
A. Yes, sir.
Q. Are you familiar with the quarry and crusher installation and the asphalt plant Y
A. Yes, sir.
Q. Did you observe that duripg the summer _
page 80 }
months of 1964 T ·
A. I did.
Q. Please just describe it to the jury.
A. Well, it is just a mass of dust, clouds of smoke dust and
dirt settled all over ·the place. Some days you could go up
through there and couldn't - you couldn't see, and from
my place, you could see, when the smoke was going high into
the air, on still days, you could see it from the back side of
our farm.
Q. How far awayY
A. Three and a half miles.
Q. All right.
A. Mr. Vaught's farm, as well as the other farms around
there close, was just covered up, the trees, the grass everything was covered up with the dust, limestone or whatever
it was, dirt.
Mr. Gleaves: Cross examine.
Mr. Arthur: No questions.
Mr. Lincoln : No questions.
(Witness excused.)
Mr. Gleaves: I would ask he be excused.
The Court: A:ny objection!
Mr. Arthur: No objection.
page 81 }
The Court: You may be excused, Mr. Lawson.

HOWARD R. PARK
having been duly sworn, was examined and testified as follows :
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DIRECT EXAMINATION

By Mr. Gleaves:
Q. Your full name, please.
A. Howard R. Park.
Q. ·Your occupation f
A. Wythe County National Bank, farm credit representative.
Q. During the summer of 1964 did you have occasion to be
over on theWaddell and Vaught farm Y
A. Yes, sir, I was over there.
Q. Do you remember on how many occasions Y
A. I believe about three times.
Q. Where do you work for Wythe County National Bank!
A. Peoples Branch at Rural Retreat.
Q. Where were you born and raised, please, sir!
A. Eastern shore of Virginia.
Q. And the town, cityY
A. North H a.mpton County, truck crop farm.
Q. You are familiar with farming!
A. Yes, sir.
Q. Did you go out on the Vaught-Wadden farm Y
page 82 ] · A. Yes, sir.
Q. What did you observe there with reference
to dust or dirt, debris and so forth on the foliage of the
plant life!
A. Well, it seemed to be covered with a white film, extremely
dusty, some dirty material.
Q. Could you detect that walking through it or just observing itt
A. Yes, sir, it would come off on your shoes easy enough.
Q. Based on your farming experience, will livestock graze
land that is covered with dust such as you observed there!
Mr. Lincoln: I object, unless he can qualify as a farmer or
expert.
Mr. Gleaves : Born and raised on one.
The Court: He said he was born on the eastern shore and
it was truck farming.
Mr. Gleaves: That is right.
The Court: I think you are qualifying him as a cattle
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farmer, if you are going to ask him that question.
The Witness: Do you want me to answer it Y
Mr. Gleaves: I don't think they could.
The Witness: I could.

Q. (By Mr. Gleaves) Now, sir, in your work
page 83 ) with the bank, what do you do Y
A. Well;· I have frequent opportunities to visit
various farms throughout the county on business usually,
farm loans, et cetera.
Mr. Gleaves: Cross examine.
Mr. Arthur : No question.
Mr. Lincoln: No questions.
The Court: You may stand aside.
Mr. Gleaves: May this witness be excused T
(Witness excused.)
MRS. LELIA HUDDLE
having been duly sworn, was examined and testified as follows:
DffiECT EXAMINATION
By Mr. Gleaves:
Q. Your. full name, please.
A. Lelia Huddle.
Q. You are a retired school teacher; I believe Y
A. I am.
Q·. Where do you reside with reference to the quarry site
and asphalt plant Y
A. I live two and a half miles north of Rural Retreat. It
is about, a quarter of a mile from the crusher and the asphalt
plant.
page 84 )
Q. Did you see these plants in operation Y
A. I did.
Q. At the time both we;re in operation T
A. Yes.
Q. As well as when just the quarry was in operation Y
A. Yes.
Q. Now please just describe for the Court and jury the
condition that existed there while it was operating.

-.
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A. When the crusher was operating, I didn't get much of--that dust, it went the other way. Evidently it was going in
the direction of the Waddell-Vaught farm. Evidently the
wind wasn't coming my way.
Q. Could you see it at that time!
A. I could yes, I could see the dust down there. There was
a cloud. Now I live in a valley and this quarry and the crusher
and the asphalt plant overlooked my place, and just as soon
as the asphalt plant began operating, my valley was filled
with suffocating dust. I can't describe it. I went out in it one
day and was afraid, and I hadn't gone far from the house,
that I wouldn't get back. Never had I seen anything as stifling.
You could see it falling through the air.
Q. Can you tell me this, please, ma'am, were you able to
keep your windows open during the time it was operating.
A. Never. I had one window open at night uppage 85 -] stairs and just as soon as I got up in the morning,
I put that window down.
Q. Please, ma'am, with the windows down, can you tell me
what effect, if any, it had with reference to the dust in your
home!
A. No sooner would I clean Mr. Lincoln: If the Court please,_ I don't think the dust
in her house has anything to do with this suit, if there was
any.
The Court: I am inclined to think he is correct in that
respect.
Mr. Gleaves: If the Court please, in responsive pleadings,
they have denied that they placed any of this substance out
on the surrounding property at all. We take the position that
we have to establish that they have done so and that this
witness can so establish that fact, both in her home and the
Vaught-Waddell area.
Mr. Lincoln: We are talking about :Mr. Vaught and you
were, too. That is who you sued for.
The Court: We are concerned here with the effect that it
had on Mr. Waddell's property.
Mr. Gleaves: Yes, I agree with that as far as any damage
is concerned, but to show that it will infiltrate a home is the
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page 86 )

purpose of the question.
The Court: I am not going to permit it. I am
going to sustain the objection.

Q. (By Mr. Gleaves) Did you see any of this dust or debris
fall on the Vaught property!
A. I never noticed it especially, 'but if it fell on mine, their
property is closer to it than mine is. It would fall on theirs.

Mr. Gleaves: Cross examine.
Mr. Arthur: No questions.
CROSS EXAMINATION
By Mr. Lincoln:
Q. Mrs. Huddle, I don't know whether I understood you.
You said the dust from the crusher seemed to go one way
and the dust from the asphalt plant the other.
A. They went every way. It all depended on what the wind
was doing.
-Q. The wind blew it all the same way, didn't it Y
A. Now the crusher started before the asphalt plant did.
And I had occasion to observe that before the other plant
was in operation. That is what I said.
Q. I see. It started up before the asphalt did YA. Yes.
Q. But it didn't bother you much Y
A. I can't say that it did. There was dust, but
page 87 ) nothing in proportion to what there was with
the asphalt plant.

Mr. Lincoln : All right, that is all.
Mr. Gleaves: That is all. Thank you.
(Witness excused.)
Mr. Gleaves: Mr. Graham. We would call Mr. E. David
Graham as an adverse witness for the purpose of cross examination.
The Court: Any objection Y
Mr. Lincoln: We think he will be called as his witness for
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whatever he wants to prove by him. I think it depends on
his circumstance.
Mr. Gleaves: We will lay a foundation to show he is an adverse witness.
The Court : All right, proceed.

E. DAVID GRAHAM
having been duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Gleaves:
Q. Your full name, please, Mr. Graham.
A. E. David Graham.
Q. Your occupation f
A. Manager of Holston River Quarry.
Q. That is one of the defendants in this action T
page 88 ]
A. Yes.
Q. In your capacity as manager, did you supervise the operation of the quarry and crusher installation on
•
the Black Lick Road in Wythe County, Virginia Y
A. Yes.
Mr. Gleaves : If the Court please, I think that establishes he
is the manager for one of the defendants and he is certainly
an adverse witness to us.
The Court: I am going to permit you to examine him as
an adverse witness.
Q. (By Mr. Gleaves) Was the purpose of this installation
primarily to crush stone for Sam Finley, Inc f
A. Yes.
Q. Now, sir, I believe that was a contractural relationship
between Sam Finley, Inc. and Holston River Quarry, Inc.,
isn't that correct, sirY
A. Yes.-·
Q. Now were you a party to these negotiations when this
contract, these contracts were brought about f
A. Yes.
Mr. Lincoln: If the Court please, I don't want to unduly
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interrupt. It looks to me like he is not adverse. We admit
that they had contractural relations. It has never been
denied.
page 89 ]
Mr. Gleaves: If the Court please, as counsel
knows, the very purpose of the examination is
to show the concert of action between the parties and so forth,
and they have demurred three times, I guess they think it is
material.
·
The Court: Well, continue. I don't see that you have reached
the point of any problem at any point. I don't know what
your objection is, Mr. Lincoln. If you will state it, I will rule.
Mr. Lincoln : We don't think he is adverse.
The Court: I have already so ruled, and I am not going
to reverse myself on that.
Mr. Lincoln: We will withdraw it.

Q. (By Mr. Gleaves) During the fall and possibly winter
of 1963, was Sam Finley, Incorporated, in the process of
endeavoring to obtain some contracts with the state for state
route, I am sorry, for US 817
A. I would have to look at the dates on that, please.
Q. Anything I have available, sir. Sometime prior to December, these are dated the 5th of February, 1964 and Decem.ber 18, 1963. Sometime prior to that was Sam Finley, Inc.
preparing to place a bid to get contracts with the State of
Virginia on US 81 Y
A. Yes.
Q. Then, sir, were these contracts drawn in
page 90 ]
ancitipation of them getting those bids and your
furnishing the materials to Sam Finley, Inc., that is Holston
Quarry furnishing it to Sam Finley, Inc. T
·A. No, I think you will find they were drawn after they
gotQ. After the contract. Well, I was not positive about that,
sir. What was the 42,000 plant mix aggregate which you were
to -furnish to Sam Finley, Inc. T What type of material is
that and what is it forT
A. It is crushed rock by grade for various types of plant
mix material for Route 81.
Q. Bear with me, please, sir. Is that to go in a bituminous
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asphalt concrete mix plant or whatever it is Y
A. Yes.
Q. Those may not be exactly the words. Then the subsequent contract of February, let's see, originally the aggregates were for 166,000 tons and then you subsequently contracted for an additional 42,000, is that right, sir Y
A. Approximately.
Q. Yes, sir. Now this was material to be used on, by Sam
Finley, Inc. on US Route 81 pursuant to their contract with
the Commonwealth of Virginia, is that correct Y
A. Yes.
contract to those projects, does it not!
page 91 ]
Q. All right, sir. That makes reference in the
A. Yes, sir.
Q. All right. Did Sam Finley, Inc. dictate the schedules
on which this would be delivered Y
A. Yes.
Q. Now, sir, you all had agreed upon a price. I am not going
into your private affairs. You had agreed upon a price with
reference to this material, is that correct Y
A. Yes. Thank you for not disclosing that.
Q. All right, sir. Now is it true that based on that price,
Sam Finley could then place the bid because they would know
what their expenses were going to be 7
A. May I have that question, please Y
Q. Yes, sir. Your negotiations and contractual relationship with Sam Finley, Inc., prior to his obtaining the highway
contract, was to enable him to know what his materials were
going to cost so he could place his bid, isn't that true T
A. ·Well, that would be conjecture on my part, but I would
say yes.
Q. You all discussed it before he placed his bid, certainly!
A. Yes.
Q. In Richmond and otherwise!
page 92 ]
A. Yes, sir.
Q. I believe they designated that you be retained as man.;
ager for the quarry and crusher operation in their contracts,
did they not, in paragraph three of the contract of December·
Mr. Lincoln: We think it speaks for itself.
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The Court : It hasn't been introduced. I am a little surprised it hasn't been.
Mr. Gleaves: I think it is stipulated, your Honor. We will
now offer it in evidence.
I haven't talked to Mr. Lincoln, but I believe Mr. Arthur
said he had no objection to us introducing these.
Mr. Arthur : We have no objection, do you Y
Mr. Lincoln: No.
·
The Court: All right, introduce the contracts as Exhibits
3 and 4.
(PLAINTIFFS' EXHIBITS NOS. 3 and 4 were marked
for identification and :filed.)
Mr. Gleaves: On the second day of March, 1964- you don't
want these introduced, the lease, by the clerk, do you f
Mr. Arthur: No.
page 93 ]

Q. (By Mr. Gleaves) Holston River Quarry,
Inc. leased the site of the quarry crusher operation and asphalt mix plant from Mr. Helton Smith and Bertie
Smith, his wife, isn't that correct!
A. Yes.
Q. Now that lease was with Holston River Quarry, Inc.
only, sirY
A. May I see it, please Y
Q. Yes.
A. Yes.
Q. It was anticipated at that time, was it not, that the real
estate would also be used by Sam Finley, Inc. and they would
locate an asphalt plant there 7
A. He had that privilege. It was assumed.
Q. It was assumed that he would. He could base his transportation expenses then from the project to his plant on that
assumption, could he not T
A. Yes.
Q. Please, sir, the operation of this plant, how many rock
crushers are involved Y
A. Six.
Q. ~hen there is a quarry operation in addition to that Y
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A. Yes.
Q. Now, sir, how were the materials taken from
the quarry location and crushers over to the
asphalt mix plant!
A. By 'dozer, by truck, and by crane.
Q. Now to whom did the crane belong!
A. To Sam Finley.
Q. Incorporated. Now is there any stipulation with reference to the moisture content as far as the material be furnished
from you to Sam Finley was concerned Y
A. Yes.
Q. Do you recall what that limitation was!
A. On type one, Grade B material, the maximum allowed
in the specification was five per cent.
Q. What was the maximum amount of dust, were you
limited in the dust content of the materials that you furnished Y
A. Yes.
Q. What percentage was the limitation on that!
A. May I get my specification sheet Y
Q. Are.these the same!
A. They may be. May I ask what you are referring to as
dustY
Q. And not get an intelligent answer. How are you limited
with reference to the dust or loose material in the stone that
you furnish or in the plant aggregate, for example mix aggregate!
page 95 ]
A. We are governed by materials that pass
through a sieve size, and the specifications written
relating to sieve sizes from larger to consecutive smaller
sieve sizes.
page 94 ]

Mr. Gleaves: Cross examine.
Mr. Lincoln : If the Court please, I don't want to ask but
one question. We would like however to recall him.
The Court: You can do that. You only have to be responsive
to his examination.
CROSS EXAMINATION
By Mr. Lincoln:
.
Q. Are the materials that were made in the quarzr and
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those supplied by Finley such as are specified by the State
of Virginia in buildings its roads Y
A. Counsel, I would like you to repeat that question.
Q. I say were the materials that were made in the quarry
and materials laid down by the Finley Company from the
stone furnished by you, were those of the quantities and
quality and grades required by the State of Virginia in building its roads Y
A. Yes.
Q. You produce such stone and such bituminous material as
required by the stateY
A. Yes.
Mr. Gleaves: If the Court please, this is his
witness.
The Court: That isn't responsive to your examination, but
I think it is all right. Go ahead. Is this all 7
Mr. Lincoln: That is all for this.
Mr. Arthur: I want to ask one question, and I think it has
been covered probably, but I will ask Mr. Graham specifically.
page 96 ]

CROSS EXAMINATION
By Mr. Arthur:
Q. When you asked for the specifications to look at, are
they the State of Virginia Highway Dep·artment specifications to which you referred Y
A. Yes.
Q. These green back documents here. What are theyY Are
they not the contracts and specifications between Sam Finley
and the State Highway Department!
A. Yes.
Q. Applying for this particular job!
A. Three jobs. ·
Q. Three jobs at this same location Y
A. Yes.
Q. And when Mr. Gleaves asked you about the
page 97 ] moisture content and the dust content, they are
matters that are covered by this state contract
and specifications, is that correct f
A. Yes.
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Mr. Arthur : That is all. Thank you.
The Court : Do you have any further questions f
Mr. Gleaves: One or two more.
REDIRECT EXAMINATION
By Mr. Gleaves:
Q. Did Holston River Quarry, Inc. have the exclusive lease
on this lease; they had control of tlie site itself, did they not Y
A. Yes.
Q. And the primary purpose of this installation was, as
far as Holston was concerned, was to manufacture materials
to furnish to Ham Finley, for Sam Finley to furnish to the
Commonwealth of Virginia; is that correct Y
A. Yes.
Mr. Gleaves : No further questions.
The Court: Mr. Graham, in the contract between the parties,
dealing with particularly with reference to the contract between the state and Sam Finley, did the state control the
location where this material would be prepared prior to being
placed on the highway!
page 98 )
The Witness: Yes, they approved the quarry.
The Court: They approved the quarry, but did
they limit you to any one particular location to do your
quarrying!
The Witness: No.
The Court: And was it required that the asphalt mix be
prepared at any particular location for spreading upon. the
highway!
The Witness: No, your Honor.
The Court: I have no further questions.
(Witness excused.)
Mr. Gleaves: May we have just a moment Y
The Court: I was going to adjourn for lunch.
Mr. Gleaves: All right.
The Court: Lady and gentlemen of the jury, I am going to
adjourn you over until 1 :15 for lunch. I will ask you during
your lunch break not to discuss this case with ariyone or
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permit anyone to discuss it with you, or should you discuss
it among yourselves until the evidence has been completed.
With that admonition, I will turn you loose until 1 :15.
(Thereupon, court adjourned at 12 :10 P.M. to reconvene
at 1:15 P. M.)
page 99 )

AFTERNOON SESSION
April 30, 1965

(Thereupon, court reconvened at 1:15 P.M., when the following proceedings were had in the presence of the jury.)
The Court: All right, Mr. Gleaves, proceed.
MRS. ELEANOR WADDELL VAUGHT
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Gleaves:
Q. Your full name, please, Mrs. Vaught.
A. Eleanor Waddell Vaught.
Q. You and your mother and husband reside on the property that we have been discussing, I believe Y
A. That is right.
Q. How long have you lived there Y
A. All of my 47 years.
Q. All right. I didn't ask you that. Please, ma'am, will you
describe the conditions in your home during the summer of
1964!
A. Well, it was almost unliveable. I have lived through
droughts, through dry summers and caught the dust of those
summers off of the dirt road by the house and
page 100 ) the dust that we get in dry times, but there wasn't
any comparison. It was a different kind of dust.
It was an oily film in the dust.
Q. Please, ma'am, can you state where this dust came from?
A. Oh, yes. It almost, and I would say felt it through the
period of time as almost a volcanic eruption. I would often
refer to it as maybe the fallout from something like that.
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Q. Did you see where it originated Y

A. Oh, yes, from over the hill at this asphalt and quarry.
Q. All right. Please state whether or not you could see
any of the dust fall from this cloud that came across the
property!
A. Oh, yes, yes, sir.
Q. Within your home, did any of it filter into your home f
A. Well, we kept our doors and windows closed all through
the summer, except at night, we would open for a little air.
But even at that, I cleaned and fought this dirt and filth all
of the time, and, of course, the porch, we just couldn't use it.
Q. Do you have a vegetable garden Y
page 101 ] A. Oh, yes.
Q. Did you have that during the summerY
A. Yes, but it was hard to wash and use the vegetables.
Q. Will you describe the vegetables when you harvested
them!
A. They were· covered in this film and dirt that was hard
to wash off and feel like they were ready to use.
Q. Do you have storm windows on the property!
A. Yes, sir.
Q. Have you cleaned them Y
A. I am still in the process of cleaning them. Regular glass
cleanser won't take it off. I used a detergent 'vater first and
then something like Windex.
Q. Had there been any years, any summers prior to this
that were at all comparable to this as far as the interference
with your enjoyment of the property!
A. No, sir.
Mr. Lincoln: I object, if the Court please.
Mr. Gleaves : I don '.t know the ground of the objection. .
The Court: State your ground.
Mr. Lincoln: Other years, whether they are -comparable
or not, has nothing to do with it.
The Court : I am going to permit the question. I overrule
the objection.
page 102 ]

Q. (By Mr. Gleaves) Go ahead and answer,

please, ma'am.
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A. Well, no, sir, we ha"Ve had dry weather and the dust that
you get through droughts, but there is no comparison of that.
Q. Some reference has been made to the Black Lick Road,
the dust from it and some reference has been made to the
road that leads up to your house, the dust from it. Were you
familiar with that over the years, having lived there Y
A. I sure was. That was a loose, light dust that you could
get rid of.
Q. Could you readily distinguish that from what you had
this summerY
A. Oh, it. was quite a bit of difference. This we had this
summer, well, for instance, our front porch is concrete and
painted, and you just couldn't wash and scrub and get rid of
it. It was a film.
Mr. Gleaves : Cross examine.
Mr. Arthur : I have no questions.
CROSS EXAMINATION
By Mr. Lincoln:
Q. You have lived through drought and you have gotten
dust from 680, haven't you f
A. Oh, yes.
page 103 J Q. And you have had a drought during '63 f
A. Yes, sir.
Q. And a drought during '64 f
A. Yes, sir.
Q. And you got dust from that road both years, didn't
youf
A. We get most of our dust in dry spells from our own
road that leads up to our house.
Q. Yes, that is a loose gravel road f
A. That is right.
Q. The cars going up and down, they created dust and
it goes right by your house, doesn't it f
A. That is right.
Q. Then 81, when they were, when they were building 81,
grading it, big tractors and whatnot running on it, they
created dustY
A. Not any bother whatsoever. It was just the noise then.
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Q. Did you get any dust from it at all f
A. No, sir, not off of 81.
Q. Did you sit up there and watch it all of the time to
see that you didn't get any dust from itt
A. No, I didn't to that extent, but you can tell whether
they are gathering dust.
page 104 ) Q. But you did get dust from 680!
A. Not a great deal, no.
Q. But some!
A. I wouldn't say a great deal to our house from 680.
Q. A lot of trucks were passing up and down there f
A. Yes, sir.
Q. They did stir up dustY
A. Not to amount to anything that reached us.
Q. But they did stir up some, didn't theyY
A. If I was over along the road, I would catch it, yes.
Q. So it blew onto your land. Your land runs all. along 680,
doesn't itt
A. Not for a great stretch.
Q. How far would you sayf
A. Well, it is very small compared to the lines on our
other side.
Q~ A half mile anyway!
A. Oh, no, not along 680, I wouldn't think half a mile.
Q. But it does blow over on your land and you can't say
how much came fro~ the road and how much from the quarry
or asphalt plant f
A. I feel like I could pretty well say. We didn't
page 105 ) get much from this 680 dust.
Q. But you got some!
A. Not over to the house, I wouldn't think a bit.
Q. You said on your land though you got it Y
A. I am more concerned with the house and I just don't
know exactly how you mean that.
Q. You made the statement that you had lived in dust
through droughts.
A. That is right.
Q. Now the ·road was worse in 1964 than' it had been in
any previous year in a long time!
A. Well, our road up by the house, that is generally, we
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have that coated over with- oh, what is thatY It is an acid
or something to hold that dust down.
Q. But you said something besides people coming up they
did create dustY
A. Yes, but that is a different kind of dust.
Q. Nevertheless, it is dustY
A. Yes, but that is the kind you can get rid of easy.
Q. And this is hard to get rid oft
A. Yes, it is an oily film.
Q. You can't tell us how much came from the road or the
road building and how much came from our operation Y
A. Well, it was .such a little bit from the road
page 106 ) building I would say we didn't get any from the
building of 81 over there our way.
Q. But from 680 and your road going up to your house, you
.
·•
did y
A. Very little.
Q. Now didn't the Oman Construction Company, when they
came, were building this road, didn't they make arrangements with you and your husband to take a lot of dirt from
your land to fill with on the highway!
A. To finish filling into the bridges, yes, sir.
Q. And they got that dirt from _right near your home or
barn, didn't they!
·A. Well, not too near. It was off the southernmost part of
the field that lays on that section.
Q. Between Route 81 and your homeY
A. That is right.
Q. And big bulldozers and pans came over there and picked
up this dirt and transported it to 81 T
A. That is right, and it happened that in that time though,
I lmow sometimes we felt like it was almost too muddy for
them to go in on the field and gather it up, so that didn't
cause too much dust.
Q. Is that true all during the time they operated!
A. I would say we didn't get any dust from
page 107 } over there. If we did, it was such a little that I
didn't even concern myself with it.
Q. But you could have gotten some. All right.
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REDIRECT EXAMINATION
By Mr. Gleaves:
Q. Please, rna 'am, as a result of any of the things that Mr.
Lincoln has~ referred to, other than the operations of the
two defendants, .did you find it necessary to keep your windows
closed all summerY
Mr. Lincoln: We object to the leading nature of the question.
The Court: I think the question is leading. Better restate
it.
Q. (By Mr. Gleaves) I will simply ask you this, prior to
this summer and living in the house, have the windows been
open or closed Y
·
_
A. Oh, we always open our windows and doors in the summer.

Mr. Gleaves : That is all.
(Witness- excused.)
Mr. Gleaves: Plaintiffs rest.
The Court: All right.
Mr. Arthur: If your Honor please, may we be heard in
chambersY
page 108 ) The Court: All right, we will take a recess.
_ Lady and gentlemen of the jury, you all may
be at ease. We will be short, I hope. If you would like to go
to the hall or get a drink of water, remain on the second floor
and we will call you.
(Thereupon, the Court and counsel retired to chambers
where the following proceedings were had in the absence of
the jury.)
Mr. Arthur: May it please the Court, the defendant Sam
Finley, Inc. moves to strike plaintiffs' evidence on the following grounds:
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First, that the defendant Sam Finley, Inc. is entitled to the
immunity of the Commonwealth as set out in the Green case
with which your Honor is familiar.
Secondly, on the ground of a misjoinder of separate causes
of action, the party defendant that is.
Thirdly, on the ground that there has been no showing of
joint control as required by the case of Pulaski v. Gibboney,
110 Va. 444.
Fourthly, on the ground that there has been no showing
that the dust from the Sam Finley plant would alone have
caused the entire damage. ·
The Court: I would assume Mr. Lincoln is going
page 109 ) to make the same motion.
Mr. Lincoln: Yes, sir, in behalf of Holston River
Quarry.
There is one further ground I would like to urge, if the
Court please, that there has been no showing that we were
the sole perpetrator's of the dust that was there.
The Court: Mr. Gleaves, do you have any co~ent you
would like to I;Ilake Y
Mr. Gleaves: I don't think there are but four. I believe that
Mr. Linocln's fifth one has covered Mr. Arthur's third one,
but I may be mistaken on that.
Number one, as to the immunity, at the outset we can
certainly say it is a unique position to take, to say the least.
To say that there is no community of interest or concert of
action in that matter, joint enterprise on the one hand, while
contending on the other hand that they both have immunity
by virtue of their contract with the state, of one of them.
Mr. .Arthur: I hate to interrupt, but you interrupted this
morning. Let me interrupt right there. On this motion there
are two defendants in my motion, I am just talking about
Sam Finley.
Mr. Gleaves : I have the same position as to
page 110 ] both defendants. I believe the same motion is
posed for both defendants.
I do not think the immunity extends to anyone that the
state does not designate where this operation will be conducted. I don't think that would grant them the immunity
to set this operation up in the Town of Wytheville or anywhere else, and the evidence is not contradicted in any manner.
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In response to questions asked directly by the Court, they
were privileged to establish it anywhere they want to. I don't
think they come under that case and I think the Court has
previously ruled that.
Now, sir, as to the misjoinder contention, we have here
two people who are engaged in an _enterprise of furnishing
material, one defendant furnishing material to the other
defendant on land leased by their supplier, controlled by the
supplier, and the testimony is not contradicted in any manner, but it was contemplated that the persons, that the defendant with the contract with the .state would use the land.
The enterprise was set up for the purpose of furnishing this
material, and even in the contract, one defendant designated
who the manager of the other would be. I certainly think
there is a community of interest, and I think there
page 111 ] is a concert of action and I think it has been
clearly established by the evidence.

(Discussion off the record.)
Mr. Gleaves: As to showing the defendants were the ones
that damaged the property, it has been shown that this dust
was emitted from their plant and was carried over and
dropped on the plaintiffs' land and certainly that is adequate.
Mr. Arthur: I might say this - of course, we all understand it anyway- when I used the term immunity, I mean
in the sense that there has been no allegation or showing of
negligence.
(Discussion off the record.)
M:r. Lincoln: I would like to urge one other ground, if the
Court please, and that is that there is no showing of damage
from this dust, if any was caused, other than perhaps whatever it cost to clean the house.
The Court: Has anybody else anything to say nowt
Mr. Gleaves: We just feel on the question of damages that
they have been adequately proven and it is a question of
fact for the jury, not a question of law for
The Court: All right, gentlemen, I will try to rule on
these things in the order in which they were
~
page 112 ] brought up.
The motion is denied on ground one, that is

----.----

------
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that the Commonwealth's immunity under the Green case
extends to the prime contractor, and a subcontractor, material
man, it being the Court's view that the doctrin~ of the Gree_n
case is limited to those situations· where the state produces
plans and specifications and is in control of the site. where
the work is actually performed. I think it is clearly limited
to· that. So I am going to overrule ground one as set forth
in the motion.
I think grounds two and three and five, that is that there
is a misjoinder of causes of action, are so closely related ·
that they will be treated together by th~ Court; ground
three being the fact that there is no joint interest or joint
control or community of interests and ground five, that the
defendants are not the sole perpetrators of the damages, if
any, that are caused to the property of the plaintiffs. It is the
Court's view that the evidence in this case does disclose a
community of interests under the Clinchfield case, which
clearly makes this not a misjoinder. It is likewise true that
the two defendants were engaged in a common purpose, that
is the preparation and erection or paving of the final surface on US Route 81. The evidence, the unconpage 113 } troverted evidence is that the Holston River
Quarry operation was established pursuant to a
contract made with Sam Finley to provide the material to
be used in the final paving operation on the highway.
I think there is sufficient community of interest as shown
under the Clinchfield case to get you past that hurdle, Mr.
Gleaves, so I am going to overrule the motion in that connection.
. So far as ground four is concerned, that was that the defendants alone did not cause the entire damage, the Court's
view that while there is evidence that there was some dust
created by traffic on Route 680 and by the traffic on the secondary unpaved road which led from 680 to the residence of
the plaintiffs, that taking the view that I must take on a motion of this nature and that is the view of the evidence most
favorable to the plaintiffs, that that particular dust was inconsequential compared to the volume of the dust that was
generated by the quarry and asphalt plant operation.
That being the case, the Court thinks that the evidence
is sufficient to make a jury issue, and the motion in its entirety
will be overruled.
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Mr. Arthur: May we have a few moments T
The Court: Surely.
Mr. Lincoln: I guess we ought to except to the
ruling of the Court.
Mr. Arthur: Yes, save exception.
The Court: Your exceptions are duly noted.
page 114 )

(Thereupon, the Court and counsel returned to the open
courtroom and the following proceedings were had in the
presence of the jury.)
Mr. Arthur: Mr. Smith.
ROBERT T. SMITH
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Arthur:
Q. Would you state your name, please, sir!
A. Robert T. Smith.
Q. Where do you live, Mr. Smith t
A. Roanoke, Virginia.
Q. What is your occupation!
A. Construction business. ·
Q. For whom do you work!
A. Sam Finley, Inc.
Q. In what capacity!
A. I am vice-president of the company in charge
page 115 ] of the Virginia operation.
Q. You are in charge of the entire State of
Virginia!
A. Yes.
Q. I take it then that you were in charge of the installation and operation of the plant that is in controversy here,
that is the asphalt part of it, is that correct!
A. Yes, sir.
Q. When did your company purchase that asphalt plant,
Mr. Sm.itht
A. September of '63, I believe it was.
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Q. Did you buy it new or used t
A. New, shipped direct from the factory.
Q. Had it been used at another location prior to bringing
it here!
A. Yes, sir.
Q. Where!
A. Calera, Alabama.
Q. When was it installed at the Black Lic.k site Y
A. We started along there in April and May and we first
commenced operation, I believe, the 15th or 16th. I don't
remember the date.
Q. Of May!
A. No, of June.
Q. Of June!
page 116 ] A. Yes.
Q. Around the middle of June Y
A. Yes, sir.
Q. And when did you stop that operation!
A. The plant stopped November 3.
Q. Now, Mr. Smith, as I understand it, this plant prepared
this blacktop that is spread out on the highway, is that correct!
A. That is correct.
Q. Would you describe in language that we can J,fuderstand
how the plant operates t What do you mix up to get the
finished product Y
A. We use a crushed stone aggregate, we call it.
Q. What do you mean by aggregate 7
A. That is stone, fine crushed stone, and we run it through
a dryer to dry it, and it is run into the Holly elevator, which
takes it on to the screens and screens it out and goes to a
weigh hopper and goes in the -we introduce asphalt which is
the enclosed pipeline. It is mixed about 30 seconds and
dumped in the dump truck.
Q. Is there anything on this · particular plant to control
the dust!
A. Yes, a dust collector.
Q. A dust collector!
page 117 ] A. Yes.
Q. Could you tell the jury how it works t
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A. Well, it is run- it is a twin cyclone, is what it is named.
We have a big exhaust fan that is supposed to draw out all
of the dust that comes through the dryer. I am not saying
it draws. out all of it, but it is supposed to. That is fed back
into your pug mill with a feeder that is enclosed.
Q. Do I understand then that this dust is captured and fed
back through Y
A. Yes, with a worm screw, back into your pug, the weight
end.
·
Q. I believe the plant had a smokestack, didn't it Y
A. Yes, on the dust collector.
Q. I don't know, was there more than one smokestack!
A. Just one.
Q. What was it for Y
A. For the smoke to get out.
Q. SmokeY
A. Yes.
Q. From what!
A. From your burner on your dryer.
Q. What was the burner operated with T What type of
fuelf
A. No. 5 fuel oil. Not quite as light as No. 2
page 118 ] you burn in your furnace, No. 5, it is a clear oil.
Q. Does dust go up through this smokestack t t
A. Some, yes, sir.
Q. What else T
A. Smoke, vapor.
\·:
Q. There has been some talk here about a cloud over this ~
operation. Insofar as your plant is concerned, can you tell .
\
us about that, what would have caused such a cloud f
A.•. Smoke would cause a cloud, vapor will too, so will fog. ,'
I have seen it at the plant when it wasn't running that you ~;
-it was so foggy you couldn't see across the road. 'r
.Q. Mr. Smith, did Sam Finley, Inc. have one or more con-:
tracts with the State Highway Department of Virginia! t
A. They had three in that particular location.
Q. At this particular location f
A. Yes, projects P -41, P -42 and P -43, I-81.
Q. I hand you three documents bound in green and will aski
you to identify those, please. Just tell us what they are.
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·A. This is the project that starts on the Smyth County
line.
Q. You don't have to go into a lot of detail. Are these
contracts betwen Sam Finley, Inc. and the State of Virginia!
page 119 ) A. That is correct.
Q. Do all three of these contracts apply to the
Black Lick job that we are talking about in this case!
A. Yes, sir.
Mr. Arthur: I presume counsel is familiar with these, are
you notY
Mr. Gleaves: I have seen them, I don't understand them.
Mr. Arthur: We don't understand them either, but what
they are worth, we would like to introduce them in evidence.
The Court: All right, let them be marked Defendant's Exhibits, Finley, a, 4, and 5.
(DEFENDANT'S EXHIBITS
identification and .:6.Ied.)

a, 4, and 5 were marked for

. Q. (By Mr. Arthur) Was Sam Finley a prime contractor
or subcontractor on this work!
A. Prime.
Q. Prime!
A. (Witness nods head indicating affirmative answer.)
Q. Your contract was directly with the state and I take it
Holston Quarry's contract was with you t
A. To furnish the material, yes, .sir.
page 120 ) Q. Do you have other plants like this in operation!
A. Yes, we have about 15.
Q. Where are some of these located 7
A. There is one in Atlanta.

Mr. Gleaves: I don't know the relevancy to this.
Mr. Arthur: We wish to show, if your Honor please, the
location of some of these plants identical to this one and
show that there has been no complaint about them, even
though they are located in thickly populated areas.
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The Court: I don't believe that is relevant. I am going to
overrule you. Sustain the objection.
Mr. Arthur: We except.
I believe that is all, Mr. Smith.
CROSS EXAMINATION
By Mr. Gleaves :
Q. Mr. Smith, is it an oil burner that is used to heat this
process!
·
A. Yes, it is a fuel oil.
Q. Now, sir, you spoke of an asphalt, that is a petroleum
derivative Y
A. Yes.
Q. Being used to pour on this material at some stageY
A. That is right, coat the stone.
Q.· Is that hot or cold when it goes in there!
page 121 ] A. Hot.
Q. Hot!
A. About 300 degrees.
Q. To meet the state specifications you have to keep the
moisture content down on this material that is fed into the
process, is that correct Y
A. Yes, sir.
Q. And then you have an arrester on the smokestack, if you
will pardon my terminology!
A. Yes.
Q. To catch this dust, if you can, is that right Y
A. Yes, sir.
Q. Now is that a forced process or is that just caused by
heat rising as it comes through that stack!
A. There is a draft there. You have to have a draft in
that dryer in order to get your burner to burn it.
Q. What creates the draft!
A. Afan.
Q. Is there a fan blowing it up!
A. Not blowing it up. It is· pulling it through your dust
collector.
Q. Pull it through your dust collectors!
A. Yes.
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Q. Now if ·that dust collector should operate at
page 122 J a peak efficiency, it is supposed to collect all, but
about two per cent of the dustY
A. We think so. I wouldn't swear to it.
Q. You don't know about that Y
A. I actually don't know.
Q. You know it doesn't collect it all f
A. I am sure it doesn't collect it all.
Q. You are equally sure that some of it settled on the
adjoining property!
A. Sure.
Q. It was visible to you f
A. Right.
Q. There was also dust from the quarry operation and
the crusher operations that you could see settle on adjoining
property!
A. They only way it come from, there was dust there.
Q. It was intermingled in this cloud as this photograph
shows, was it not Y
A. I haven't seen the photograph.
Q. Well, you saw the operation Y
A. Yes.
Q. You are the vice-president, as I understand, in charge
of the Virginia operation Y
A. Yes.
page 123 J Q. That is the type of cloud that rose from
these two plants, is that correct Y
A. Well, I don't see the quarry, I don't see the plant either
one.
Q. It is not visible on there. Are you that familiar with
the territory, that you can locate it Y
A. Yes, I notice these houses here.
Q. Is the quarry immediately back of itt
A. Somewhere back of it, yes, but I can't say whether those
are clouds or smoke.
.
Q. Did you see clouds over these operations Y
A. Yes, sir.
Mr. Gleaves: That is all of the questions we have.
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CROSS EXAMINATION
By Mr. Lincoln:
Q. What was the condition of Route 680, Mr. Smith, during
the summer of 1964!
A. It was pretty well torn up, because we had a bunch of
dump trucks hauling over it probably 400 trips, round trips.
Q. That is· 800 trips passing that farm!
A. Yes.
Q. It got pretty torn up in the process!
A. Yes.
page 124 ] Q. Could you or, anybody tell how much of
this dust that was on this land that was deposited
from the road and how much from your operation!
A. No, I couldn't distinguish the two. I do know they were
complaining about dust that is yellowish in color. We don't
put any color like that out.
Q. Does the quarry put out any dust colored like that t
A. No.

Mr. Lincoln: That is all.
CROSS EXAMINATION
By Mr. Gleaves:
Q~ Did you have any trucks running up and down the road!
A. The hauling men did.

Mr. Gleaves : I believe that is all.
Mr. Arthur: Thank you, Mr. Smith.
(Witness excused.)
Mr. Arthur: Mr. Crawford.
HARRY C. CRAWFORD
having been duly sworn, was examined and testmed as follows:
DIRECT EXAMINATION
By Mr. Arthur:
.
Q. What is your name, sir!
page 125 ] A. Harry Crawford.
Q. Harry C. Crawford t
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A. That is right.
Q. Where do you live Y
A. I live down at Craig County.
Q. What is your work, Mr. Crawford t
A. I am a s~perintendent for Sam Finley, Inc.
Q. As superintendent, what are your duties Y
A. I am over all the operation.
Q. In what area, State of Virginia Y
A. Yes~ Well, no, just on one contract that we have.
Q. One contract f
A. Depending on wherever it is.
Q. Were you the superintendent for Sam Finley, Inc. on
this Black Lick job!
A. Iwas.
Q. Were you there from the time you first started setting
up until you tore downY
A. Iwas.
Q. Did you or not supervise the erection of this asphalt
plant!
A. Yes, sir.
Q. Was the quarry already in operation when you started
setting up your operation f
page 126 ) A. Yes, it was.
Q. About when did you get your plant into
operation!
A. I believe it was J nne 15.
Q. I take it you are familiar with that kind of a plant,
are youf
A. Yes.
Q. How long have you been working with them t
A. Twenty-seven years.
Q. Did this plant have a dust collector on itt
A. Yes, sir.
·
Q. Was it in operation from the first day! .
A. It was.
Q. Please state whether or not it was ever not in operation!
A. No, sir.
Q. On this job.
A. It was not. The plant won't operate if it don't.
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Q. Won't operate without it!
A. No, sir.
Q. Was the dust collector operating properly during the
·
entire time Y
A. Yes, sir, it certainly was.
Q. Do you mean to say that if something had gone wrong
with the dust collector, that the whole plant would
page 127 J have stopped Y
A. That is right.
Q. Mr. Crawford, what comes out of the smokestack or
whatever kind of stack you call it on this plant t
A. Well, when you first start it up, you have right much
smoke, but after it gets hot and runs, you get a vapor.
Q. A vaporY
A. Yes, sir.
Q. Is there any black soot emitted from that stack!
A. No, sir.
Q. Is any dust emitted from itt
A. Well, there could be some little bit. How much I couldn't
·
say.
Q. I take it that the dust collector is not a hundred per
cent efficient!
A. No.
Q. And some dust gets out f
A.-Yes.
Q. Well, did you ever see any clouds or anything of that
kind about your plant Y
A. Well, the only time when it was foggy there.
Q. Then what kind of cloud would it be 7
A. It would just hang, in the morning there it would hang,
smoke in the clouds too would hang down there
page 128 J and it was right bad.
Q. Well, if you know, what was the cloud composed of! Was it dust, smoke or vapor or what 7
A. A lot of it is cloud from the sky.
Q. Leaving that out of it, what from the plant t
A. Well, from the smoke and the vapor. That is right.
Q. In other words, it wasn't just a cloud of dust, is that
right!
A. No, sir.
Q. When you first start the plant up, how long does it go

\
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that this smoke is coming outf
A. Well, I would say 15 to 20 minutes.
Q. And then after that time, what, if anything, can you
see coming out Y
A. Yon can see a white vapor at all times.
Q. A white vaporY
A. Yes.
Q. Steam like substance Y
A. Yes.
Q. Can you see any dustY
A. No, sir. Well, there is some particles of dust.
Q. Do you see clouds of dustY
A. No, sir.
Q. Any sootY
page 129 ] A. No, sir.
Q. Or black, oily substance?
A. If it was, the highway department would turn your
mix down.
Q. What do you mean by that Y
A. When they run their analysis, when you dry that material, if you have got oil on it, it will fail it, it will show up
in the analysis.
Q. Oil on your finished product you mean 7
A. That is right. You heat that aggregate to around 400
degrees.
Q. If I understand you correctly then, if your plant is
operating properly and you are meeting the standards, that
no oily substance is emitted, is that right!
A. No, sir.
Q. Did you ever have any batches turned down by the
state inspector!
A. Not for that reason, no.
Q. None at allY
A. No. Sometimes we had them turned down over weight,
something like that.
Q. Was Oman Construction Company· working near this
site in the summer of '64 t
A. They were.
page 130 ] Q. Where weretheyworkingY
A. They were on ·81 there. They were grading
the job that we paved.

.:f-
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Q.
A.
Q.
A.

What kind of equipment were they using!
They had all kinds.
Did they have these great big pansY
Euclid pans,
Q. Excuse me.
A. Trucks, 'dozers of all kinds.
Q. How far was their work from the Vaught farm!
A. Oh, I would say probably a thousand feet.
Q. Please state whether or not any dust was made by that
operation!
A. Yes, sir, it was.
Q. To what extent Y
A. Well, so much at times that I had to loan them a water
truck to keep the dust down.
Q. You had to lend them your water truck!
A. Yes, sir.
Q. Did they have a water truck!
A. Yes, sir.
Q. ·wl!_sn 't that sufficient to keep the dust downY
A. No, sir.
Q. Do you recall, Mr. Crawford, meeting with
page 131 ] Mr. Smith at Mr. Gleaves' office one: day in June,
1964!
A. Yes, sir.
Q. Concerning this problem!
A. Yes, sir, I do.
Q. Where did you go when you left his office on that day!
A. I went back to the asphalt plant.
Q. Did you cause some pictures to be taken there of the
Vaught farm on that day!
A. I did, sir, yes, sir.
Q. Did you have them developed Y
A. Yes, sir•
.Q. I hand you three photographs, each bearing the date
June, '64 and ask you if they are -let Mr. Gleaves see them
while you are getting your glasses.
Mr. Gleaves: We have no objection.

Q. (By Mr. Arthur) Axe they the pictures that were taken!
A. They are, sir. Yes, sir.
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Mr. Arthur: If your Honor please, we would like to introduce these three photographs in evidence as Defendants'
Exhibit 6, 7 and 8.
The Court: They will be so marked.
\

::
(DEFENDANTS' EXHIBITS 6, 7 and 8 were
\- page 132 ) marked for identification and filed.)
(E~hibits ·passed to jury.)

Mr. Arthur: Cross examine.
CROSS EXAMINATION
By Mr. Gleaves:
Q. You were the supervisor of this particular installation,
if I understand it!
A. Yes, sir.
Q. Now Sam Finley, Inc. is not a non-profit organization,
it is operated to make money, I take it, isn't that correct,
sir!
A. Yes.
.
Q. You all had a deadline in which to meet your material Y
A. We did.
Q. Financed by the Highway Department!
A. Yes,_sir.
Q. Now you say part of these clouds down over this in- ·
stallation were just clouds from out of the sky, is that correct Y
A. Yes.
Q. Will you tell me what it was about this plant site that
attracted these clouds or drew them down over your installation!
A. No, sir, I don't.
Q. Could you make any analysis or did the
page 133 ]
company make any .analysis that you know of to
show the dust content of these clouds!
A. No, sir.
Q. Consequently, do you know what the clouds were composed of!
· A. Well, mostly fog.
Q. Mostly fog! .
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A. Yes, sir, in the mornings.
Q. Now, sir, you say Oman Construction Company was
using trucks to keep the dust downY
A. That is right.
Q. They were watering the project to keep the dust downY
A. Exactly right.
Q. Where they were working!
A. That is right.
Q. Now, sir, you say you could clearly see dust there from
their operation or dirt f
A. Yes.
Q. And by the same token, you could see dirt from the
quarry operation and the crusher operation, dust forming,
could you not!
A. Some, yes, sir.
page 134 ]
Q. You saw it go over on the adjacent land
and the lands of the plaintiff involved, did you
not!
A. Well, what went up came down, yes, sir.
Q. And some of it came down over on their land too, didn't
itf
A. Probably did, yes, sir.
Q. You saw the vegetation there and it was -covered with
dustY
A. It had some dust on it, yes, sir.
Mr. Gleaves: That is all of the questions I have.
CROSS EXAMINATION
By Mr. Lincoln:
Q. You say there was heavy running by big equipment
on 811
·
A. Yes.
Q. Did that continue in 1964!
A. Yes.
·
Q. About how far in 1964 Y
A. The bigger part of it was in June.
Q. What type of material was those trucks .running on,
grading trucks, that is Oman t
A. They were hauling this base material.
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Q. Did they run on the grade!
A. Yes.
·
page 135 ] Q. What color dust would that stir up!
A. Well, it is a sandy material that came from
over here at Cedar Springs.
Q. Is that yellowish or red in color t
A. Yes, yellowish.
Q. Is there any type of yellowish or reddish dust on th:e
Vaught farm, could it have come fromMr. Gleaves: We object to what could have been.
The Court: I sustain the objection.

Q. (By Mr. Lincoln) Does your plant or the quarry, so far
as you know, emit any yellowish or reddish dust or smoke of
any kindY .
A. No, sir.
Q. How was Route 680 during the summer of 1964!
A. Well, 680, I had to repair about,· oh, once a month there.
I have got the figures on it, the cost run close to $500.
Q. And during the times that it was out of repair, was it
dusty!
A. Yes, it was to some extent.
Q. And is this road just to the west of the Vaught home
and farm!
A. Yes.
Q. Truckers carrying the material to the . site
page 136 ] of where the paving was laid down, did they run
over 680!
A. They did.
Mr. Gleaves: If the Court please, one defendant. is just
continually leading another defense witness, which I think is
highly improper.
The Court: I believe you may be leading a little bit, Mr.
Lincoln.
Mr. Lincoln: I beg your pardon. I was under the impression
I have the right to cross examine.
The Court : I think you do, but I think you are leading to
the point that maybe it is objectionable.
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Q. (By Mr. Lincoln) Now did you at any time observe any
dust on the farm of Mr. Vaught or whitish mat~rial t
A. Yes, sir, there waa some there.
Q. I believe you are a farmer yourself, aren't you Y
A. A little bit on the side.
Q. Did you observe the cows eating!
A. Yes, sir.
Q. Now is it possible for you, working in that plant all
summer, to distinguish between what dust was placed on
that farm by your plant and the quarry and what dust was
placed on there from the road or the highway or other
sources!
A. I would not.

Mr. Lincoln: That is all.
page 137 }

CROSS EXAMINATION

By Mr. Gleaves:
Q. One other question I want to ask you. If I understood
Mr. Smith correctly, he testified that this hot asphalt was
put in on this aggregate in the process and it is a petroleum
derivative and you say if there was any oil or oily sub. stance in the finished product, that it would be rejected by
the Highway Department. Do I understand that correctly!
A. That is right.
Q. Didn't the asphalt go with the mixY
A. I am talking about oil. Asphalt is asphalt. It is fuel oil.
Q. It is an oily substance Y
A. No, sir, it is asphalt.
Mr. Gleaves: All right, that is all.
The Court: You may step aside.
(Witness excused.)
Mr. Gleaves : May I ask th~ witness one additional question!
The Court: No, you may call him back if you want to. Let's
be orderly about it.
·
Mr. Arthur: Mr. Flinn.
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W. S. FLINN,
having been duly sworn, was examined and testified as follows :

page 138 ]

DIRECT EXAMINATION
By Mr. Arthu:r:
Q. State your name and residence, please, sir.
A. My name is W. S. Flinn. I live in Chattanooga, Tennessee.
Q. What is your occupation! ·
A. I am the owner of the Spence Flinn Company, road
machinery distributor. I have owned that from 1964 to date.
Q. What did you do prior to 1964 t
A. Prior to that time I was southern sales manager for the ·
Standard Stell Corporation, handling the sale of their product over 14 southeast states. I had done that work for 25
years.
Q. What does the Standard Steel Corporation manufacture!
A. Many items, but I worked in the road machinery division only, and in the division we manufactured and distributed
hot mix asphalt plants throughout the world.
Q. Did your company, that is Standard Steel, manufacture
the plant that was in operation by Sam Finley at Black Lick,
Virginia, that. is involved in this suit Y
A. We did, we sold them that asphalt plant approximately
July 1, 1963. It was shipped and set up and operpage 139 ) ated and did a state highway job in Alabaina, a
job at Calera, Alabama, south of Birmingham.
From there we moved over to Anniston, Alabama, and did
another highway job, and from there I guess it was moved
into Virginia. I do not. know.
Q. Did you make that sale f
A. Yes, I did.
Q. You, I take it, are familiar with the plant· we are talking
aboutf
·
A. Yes, sir.
Q. Did you see it in operation f
A. I saw it in Alabama. I haven't seen it up here.
Q. When you saw it in Alabama -
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Mr. Gleaves : If the Court please, we object to what occurred
in Alabama or any other state. We are only interested in the
project in Black Lick.
The Court: Let him ask the question and get the objection
in and then I will rule on it. Finish the question. Don't answer,
Mr. Flinn.

Q. (By Mr. Arthur) When did you see the plant in Alabama!
A. In the latter part of '63.
Mr. Arthur: Then my question was going to be, Judge, if
he observed the operation at that time and if the plant was
operating properly.
page 140 )
The Court: I am going to sustain the objection.
Mr. Arthur : All right, 'Ye except.
Q. (By Mr. Arthur) Did his particular plant have a dust
collector on it 1
. A. It did.
Q. Here is one picture. Maybe you will have some that
showA. That is the only actual photograph I have of this particular plant.
Q. Is this an actual photographY
A. Yes, this is an actual photograph of the particular plant.

Mr. Gleaves: If your Honor please, we have no objection,
if that was at this particular installation, but, of course, we

do object to any of his testimony if it is drawn from this plant
operating in another locality.
The Court: Now, Mr. Gleaves, if it is just a picture of the
plant, I don't think it makes much difference where it is
sitting when the picture was taken.
Mr. Gleaves: No, sir, I am probably anticipating counsel.
The Court: I think you may be. Let's restrict it.
page 141 ] Mr. Arthur: That is all we want, just let the
jury see what kind of plant we are talking about.
The Court: All right. Do you tender that as an exhibit?
Mr. Arthur : Please.
The Court: Let it be marked Exhibit 9 and filed.
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(DEFENDANTS' EXHIBIT NO.9 was marked for identification and filed)
Q. (By Mr. Arthur) Mr. Flinn, tell us as simply as you can
how this particular plant and its dust collector operate.
Mr. Gleaves: I think you will have to qualify him as an
expert in the field. He qualified as a salesman and he may be
an expert salesman, but he hasn't as an. engineer, as far as
this facility is concerned.
The Court: All right, I think you better qualify him as to
his knowledge of it.
Q. (By Mr. Arthur) Mr. Flinn, tell the Court and jury, if
you will, your background and your knowledge of this particular plant, anything that would tend to show that you are qualified to discuss knowledgeably the operation of this plant.
A. Well, I have had 25 years experience in the production
and the operation, the supervision and operation
page 142 ] of a plant. I have not actually physically operated
the plant, but I have supervised the installation
and the operation of asphalt plants all over the entire southeastern part of the United States. I operated an exact duplicate of this plant at Cape Canaveral on Patrick Air Force
Base- I don't know, '59 or '60. I have been around with the
operation of the plant, physical operation.
The Court: Are you familiar, Mr. Flinn, with the component parts and the way they are made and put together!
The Witness: Yes, sir.
The Court : And the function of the various parts of this
particular type plant Y
The Witness : Yes, sir.
The Court: Are you able to describe the operation, how the
various parts function f
The Witness: Yes, I am and also I have a photograph here
that anyone would like to see it, clarify any doubt that they
might have. One of the component parts of the hot mix asphalt
plant is the dust collecting system. Each and every Stand~rd
Steel asphalt plant operates with a dust collecting system. ']he
plant is so designed and so assembled and wired that it has! to
be in operation, otherwise the asphalt plant would not oper~te.

I
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To begin with, you have a main line disconnect
"
page 143 ] on this asphalt plant, and when you throw that
main line disconnect and energize your motors, the first motor that you throw is the screen motor that sep~r
ates the various aggregates coming from the dryer. Then before you can start the dryer burner, you have to start the
fan on the dust collector to purge any gases that might have
accumulated in this burner, I mean in the dryer, so that when
you light it, you will not have an explosion there, see.
So you have to operate this asphalt plant with the dust
collector. And it is so arranged that not only it collects the
dust in the dryer, and from the hot elevator and. et cetera,
a,fter the material has passed through the dryer, we also have
what we· call a dust nuisance system that is tied in with this
dust collector, and here it is right here in this same plant, and
all plants are equipped with it. They are collecting any excess
dust that might accumulate around the screen, and that is
sealed with canvas seals up in there. And the material that is
collects in this collector, the grillQ. (By Mr. Arthur) Turn it around so they can see.

A. The material that is collected in this collector here, this
is a single- I am going to show you a double-. it has a
valve right here~ Coming out of the bottom of this
page 144 ] cone, it comes down through this valve and back
·
to the boot of the hot elevator and up the hot elevator and over the screen and back into the various bin compartments.
.Here is a flow, complete flow of the hot mix asphalt plant.
There is your old material, wet material going through the
dryer, and it also goes over this screen in these various compartments. This material that is collected, fine material is
collected and it goes back into the boot of this hot elevator
and up over the screen and into these various bins. That is
done for two reasons. Number one, I will put it either 'fliUmbe
one or two -number one is the economical features of it. You
have to buy this fine material because it requires the fine material to seal your voids in your asphaltic concrete. Yon have
to buy a fine material so it would be ridiculous to let it blow
out the stack and go over the countryside when you· are using
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the same material you are buying. So we collect that ~aterial.
Plus the fact, I mean use it for monetary reasons. And then
not just to blow dust all ov:er everyone, see.
Q.\ Now, Mr. Flinn, there is a stack of some kind on this
plant, is there nott
A. That is right.
.
Q. Tell us how it operates and what comes out of it.
·
A. Well, to begin with, I heard it discussed, the
page 145 ] moisture, but anyway, any aggregate has a cer. tain percentage of moisture, anywhere from a half
to one per cent, maybe up to eleven or twelve per cent moisture. When you bring that up and introduce it into the dryer,
eight or· nine hundred degree temperature, coming in from
the burner, you gene.rate steam because as you know, you get
steam after you reach 212 degrees. What you are seeing, a
lot of times going out of thes~ stack is not dust. That is a
plume of steam. It is definitely not dust. It is not a continuous high velocity flow of dust. That is a steam plume and it
will dissipate. You have more at certain times of the day. Atmospheric temperature of a morning, you wouldn't have maybe near as much as eleven or twelve o'clock at noon, when
your atmospheric temperature changes. That is a plume of
steam going out your stack.
Q. Is it a cloud of steam going out of the stack Y
A. No, sir.
Q. Is there any oily or sticky black substance coming out
of the stack!
A. You will have a smoke condition- these plants and burners are designed to clear up a stack condition in two minutes.
This plant was originally manufactured to meet the Los
Angeles County Code specifications, and they have an airplane
out there that takes off and flies over Los Angeles, four
airplanes.
page 146 ]

Mr. Gleaves: If the Court please The Witness : I would like to explain.
The Court: Wait a moment, Mr. Flinn. I don't think what
they may do in Los Angeles is material. I think you can
showThe Witness: Okay.
The Court: To what extent the plant operates efficiently
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under ordinary circumstances, if it is properly operated, and
what portion or what the normal stack material would be, if
you know. But I don't think what they do in Los Angeles is
material here.

Q. (By Mr. Arthur) All right, sir. Now my question, Mr.
Flinn, had to do with whether or not any oily or sticky substance comes out of the stack. Would you explain that for us,
please.
A. When you start up your burner and introduce your
primary air around your burner and your secondary air
through your dust collector, it takes two minutes to eliminate
any unburned oil or smoke to go out the stack. After two
minutes, you get enough atomization that all of the oil is
burned after a two minutes time, so we are not having unburned oil after two minutes, so naturally you won't have
any smoke. Now a lot of times a discoloration of your material
could be some black material being dried. I mean
page 147 ) it doesn't have to be a real light limestone. It
could be a certain amount of silica that is added
that could change the color of the stack, see, so it is not always
smoke, because your smoke problem has cleared up in two
minutes.
~ir.

Arthur: Cross examine.
CROSS EXAMINATION

By Mr. Gleaves:
Q. Then, sir, if this unit which you have never seen in
operationA. Not in Virginia, no, sir.
Q. You know nothing about the operation or whether it
was functioning properly or anything else then there, do
you!
A. I would know to this extent, if it wasn't, I would have
had a telephone call about it, because they are my customer
and they would call me immediately any time that it gets out
of service.
Q. That is a conjecture on your part, your surmise that in
any eventA. Well, it takes place when they do that.
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Q. If it took 15 minutes to clear the smoke up in this unit
up at Black Lick, as previously testified to, the plant was not
functioning properly, is that correct f
A. It could have been that they might need a little air adjustment, yes.
page 148 ]
Q. Yes, sir. You said that rather than an oily
substance, it could be the particles from something
other than limestone that could cause the discoloration in this
plume of steam you have referred to. What substance, please,
sir!
A. Well, when you are drying limestone, your limestone,
certain portions of lim'estone is white, you have grayish limestone. To meet a highway specification, you have to use certain parts of limestone aggregate and you have to use certain
parts of silica. That is a bag sand or river sand, see, so you
do have difference in color of those aggregates, which would
reflect in your plume.
Q. Reflect in the plume. Then there are particles of limestone in that plume, is that a fair statement to make T
A. You might have a small percentage, a very minute
amount, but it would be a minute amount and it would be 200
mesh.
Q. You say, sir, it would be sufficient to color it Y
A. Color the steam, yes.
Q. Then the particles would have to be present to color it,
would they not f
A. Yes, but by the same token, like a pint of water, you
could put limestone dust in and get grays, and put silica in
there and get brown; steam it and you are going
page 149 ] to have the same color.
Q. Then you would not deny that this plant was
emitting from the smokestack limestone particles or other
settlements, is that correct!
A. Well, as I said, I did not see the operation in Virginia.
Q. I see. If it was not operating properly, would you get
more than if it were operating properly!
A. More dustY
Q. Yes.
A. No, you could get less.
Q. If it was not operating properly!
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A. It works both ways, see.
Q. Of the aggregates that are put in the plant itself, if they
were restricted to five per cent, as far as dust content was
concerned there, what percentage of that would be eliminated
by the smokestack Y.
A~ A very minimum of 92 per cent.
Q. Ninety-two per cent would be eliminated Y
A. Yes, would be collected.
Q. Would be collected Y
A. Yes, a very minimum.
Q. The remaining 8 per cent would go into the atmosphere,
is that correct!
· page 150 ] A. Not necessarily. It could remove 99 or
a hundred per cent.
Q. Yes, sir.
A. But a minimum of 92 per cent.
Q. As much as eight per cent of that dust could go out into
the atmosphere, is that a fair statement or not Y
A. It could be possible, I am not going to say that it could
not.
Mr. Gleaves: That is all. Thank you, sir.
Mr. Lincoln : No questions.
(Witness excused)
Mr. Arthur: We rest, your Honor.
The Court: All right, sir.
Mr. Lincoln: E. David Graham.
E. DAVID GRAHAM,
was recalled and further testified as follows:

DIRECT EXAMINATION
By Mr. Lincoln:
Q. You are Mr. E. David Graham and have testified before!
A. Yes, sir.
Q. Where do you live, Mr. Graham!
A. I believe it is Route 1 in Marion. I have a
page 151 ] post office box, that is why I am not sure.
Q. Did you spend the summer of 1964, that is
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from May or April working on Highway No. 81!
A. Yes.
.
Q. I believe you have already testified that you produced
stone aggregate under a contract with Sam Finley, Inc. T
A. Yes.
·1
Q. Was that stone aggregate produced to specifications of
the State of Virginia Y
A. Yes, sir.
Q. How long have you been in the quarry and heavy equipment business, Mr. Graham 7
A. Twenty-some years.
Q·. In the operation of that quarry during the summer, did
you ever have occasion to meet Mr. Vaught, who has testified
here before Y
A.·No.
Q. When is the :first time that you saw Mr. Vaught to know
who he wasT
A. I am not sure of the date, but we were ·invited to Mr.
Gleaves' office for the taking of depositions, so whatever date
that was.
Q. That was in June, I believe, of this year, was it not, May
or June of this year Y
page 152 ]

The Court: I believe you must be mistaken.
This is only April.
, Mr. Lincoln: I believe I am mistaken, too.
A. It is not over a month ago.
Q. (By Mr. Lincoln) March or April Y

Mr. Gleaves: April 2, if it will move things along.
Q. (By Mr. Lincoln) Had Mr. Vaught made complaint to
you at any time with reference to the operation of the quarry
or dust coming from there T
A. No.
Q. He, or nobody for him had come to kim for you to
your knowledge while you were operating through the summer of 1964!
A. No, I had no complaint.
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Q. Tell us how your quarry, particularly the crushers were
set up and what you did to minimize dust as much as you
could.
A. Well, we quarry, to begin with, out of a pit and haul
from that pit with Euclid and coring trucks, the load approximately 20 tons per truck, down to a primary crusher and the
initial crushing operation takes place there to reduce the
stone from maximum sizes of roughly two feet to roughly
five and a half or six inches. Subsequently, the material goes
over a scalping screen and roughly 60 per cent
page 153 ) of it goes on to a distribution conveyor. The ·other
40 per cent goes into a cone type crusher to be reduced in size. Subsequently, it joints the other material and
goes into another cone type crusher to be further reduced in
size, after which it is split on three belts, one of each feeding
an impact type crusher to reduce the material in an effort to
obtain the minus 100 mesh material. And from there it is
combined again and goes on to two discharge belts, one handling one type of usable material by gradation, the other handling another type and into the stockpiles, from which Sam
Finley would either truck to the road or we would truck to
Sam Finley.
Q. And where was Sam Finley's operation in respect to
your operation, how far, in what direction!
A. The road section of it had an average haul of roughly
seven miles and the asphalt plant section of it was roughly
six or seven hundred feet.
Q. In what direction did you set your crushers up and
crushing machinery Y
A. We set the primary crusher due south of the discharge
belts.
Q. Is there any purpose in that Y
A. Well, because of the prevailing winds being westerly,
it would blow the dust material that would rise
page 154 ) away from the equipment.
Q. Was it put in that direction to minimize the
effects of that as much as possible Y
A. WellQ. Away from habitation Y
A. We studied the geography there before we put it in and
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we were closer to the few houses that were in the area on the
east side than we were in any direction.
Q. Now then, in the crushing process, in preparing this material, is dust unavoidable Y
A. Yes.
Q. What kind of dust is made from this crushing process Y
A. Well, limestone dust to the fine grind of possibly what
some of the farmers who are customers would buy for agricultural lime. However, in the instance of this plant, we did
not go quite to that minimum grind on the material. As a
matter of fact, the supplemental materials for the finer grade·, .
we purchased from the plant in Ivanhoe that makes lime.
Q. I see. And this is the same material as the lime that
is put on the farmer's ground!
A. Yes, sir.
Q. Now did you cause any analysis of the lime content of
that stone to be made T
page 155 ) A. We always did in this instance have an
analysis made.
Q. What was your lime content shown to beY
A. The calcium carbonate was roughly 75 per cent, the free
silica was less than one per cent.
Q. State whether or not that is unusually high in lime and
low in silica f
A. From my experience, it is unusually low in silica. We
would run somewhere normally at roughly five per cent or
above.
Q. In order to minimize the dust from the crushing operation, what steps did you take!
A. We installed a four-inch water line and ran our pump
continuously during operations. We put a header at the
crusher end of the water line and fed north and south into
the crushing equipment. North to the primary with a minimum
of water, because as you quarry the larger stone and crush
it, there is less dust than as you break down to your smaller
sizes. We ran separate lines from our header to each of the
secondary crushers, and had a gate type valve on each of
those lines to regular the water into the crusher in accordance
with requirements based on what dust was visible.
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Q. Did this do as far as practicable the job of
page 156 ) keeping down the dustY

Mr. Gleaves: If the Court please, it is a conclusion of the
witness and leading him at the same time.
Mr. Lincoln: I plead guilty.
The Court: I sustain the objection.

Q. (By Mr. Lincoln) Now do you have any idea from the
material that you made on a still day whether or not it would
go out of the crushing area!
A. By observation, I don't think that it would.
Q. Which way are the prevailing winds in this area 7
A. I am not expert on that, counsel, but I know the majority
of time on the plant, .the wind was blowing or coming froiD:
the west and blowing across the plant.
Q. Now what direction is Mr. Vaught's house from the
plant!
A. I would judge that it would be south. The curves in the
road from 680 may throw me off somewhat, but it is approximately south, I believe.
Q. Did you attempt to measure at least the road distance
from Mr: Vaught's entrance road to the quarry!
A. Yes, from the road leading up to Mr. Vaught's house
to the road leading up to the quarry, by way of Route No.
680, it is six-tenths of a mile on iny cyclometer.
Q. From Mr. Vaught's house or from Route
page 157 ) 680 to Mr. Vaught's house, did you make any
estimate or. measurements of that distance Y
A. No, I would estimate it in round figures as six or seven
hundred feet.
Q. From Route 81 to Mr. Vaught's house, could you give
us an estimate on that distance!
A. Roughly 800 feet.
Q. Is that true of the access road, that is the road that takes
traffic from Route 81 off onto 680, is that closer or nearer!
A. Well, that would be nearer, but there is a road that comes
off - correction, there is a road that comes off 81, you go back
to Rural Retreat on, that would be nearer than 81, and there
is also an access road that runa between that and Mr.
Vaught's farm on the south side of the farm.
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Q. How far would that beY
A. I would judge that his property bounds the road that
runs between 81 and his home.
Q. Now during the summer of 1964, up until into July, what
was the condition of Route 81, would you describe it to us Y
A. It was under construction. The contractor was Oman.
They had a completion date of July. We started work crushing stone for Sam Finley on the 27th of April.
page 158 ) They actually started delivering to Route 81
within a day or so of that time. So that even
while the road was being completed, it was being used and
b.auled over for sections of the road toward Reed Creek that
were complete. As a result, there was a considerable amount
of traffic, both from the standpoint of construction equipment
and hauling trucks on it at the same time.
Q. And did these trucks and equipment from your observation raise any dust from 81 Y
A. Yes.
Q. 81, as you come west, do you hit a direct west to east,
west line or not from 81 to the Waddell house, Wad dell and
Vaught houseT
·
A. I am judging again - I feel that the intersection of
Route No. 680, Route No. 81 runs due east and west. There are
variations from that as it goes on down toward Wytheville,
but at that point I would say that it was very close to east and
west.
Q. And the prevailing wind, would that carry dust from
81 onto the pronerty of Mr. Vaught and Waddell!
A. It would from the westernmost section.
Q. Would you describe how Route 680, what was its ca.ondition during the summer of 1964 Y
A. It went from good to bad and back to good.
page 159 ) It was patched as it deteriorated. However, it
wasn't maintained on any schedule.
Q. Do you know the number of trucks that passed up and
down that road a day7
4.. I do not.
Q. Do you know how many passed up and down the road
from the Finley. works, that is trucks carrying material!
A. I could horseback a guess, based on the tonnage. There
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were days that we ran 5,000 ton, some better than that. So
if there were 12 ton to the load, it would be better than 400
loads each day. Of course, those trucks must make round
trips.
Q. That would be 800 trips past the farm Y
A. Roughly.
Q. In addition to that was there other traffic on the road Y
A. Yes.
Q. Now in a prevailingly westerly wind, that is wind from
the west, where would the dust from that ]'oad b~ carried, if
any were raised Y
A. I am not familiar with Mr. Waddell's boundaries, but it
would carry wherever the wind blew it, and if he lies in that
area, that is Q. I believe his house and at least part of his
page 160 } land is directly east of 680, is it not Y
A. Yes, there is a state road that runs up to
his home.
Q. Do you know the condition of that road during any part
of the summerY
A. It parallels the condition of any gravel-type road.
Q. Could you in your opinion could any man state what
percentage of the dust, if any Mr. Gleaves: If the Court please, he is calling for a conclusion of the witness. He is not an expert.
The Court: Let's let him finish the question and I will rule
on it.

Q. (By Mr. Lincoln) Could you or any person tell what
proportion of dust was put on Mr. Vaught's farm from the
roads and how much from any operation conducted by you
an·d Finley Y
The Court: Just a moment, Mr. Graham. Get your objection
in the record.
Mr. Gleaves: Yes, sir.· We object to the question. Number
one, it is leading. Number two, as calls for a conclusion. The
witness has not been qualified as an expert in that regard, and
I don't think it is proper to ask an opinion question..
T~e Court: I am going to ~overrule the objection and let
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the witness answer.
page 161 J The Witness : I may answer itT
The Court: Yes, sir.
Read the question.
(Question read.)
A. I could not answer the question.
The Court : All righ~, sir.
Mr. Gleaves: My apologies for the objection.
Q. (By Mr. Lincoln) Do you mean by that that you could
not tell or do you mean that you would have no idea Y
A. I couldn't proportionate the quantities.
Q. And in your opinion could any man proportion them!
Mr. Gleaves: If the Court please, it calls for the opinion
of any man.
The Court: I think that goes a little far. I sustain the objection.

Q. (By Mr. Lincoln) In addition to the roads, did you observe any dirt being taken from Mr. Vaught's farm by anyone during the summer of '64 f
A. Yes. They were short of material for the interchange
and took considerable tonnage or yardage from a knoll that
was adjacent to the access road paralleling Route No. 81, and
I assume it was on Mr. Vaught's property.
Q. Was it near Mr. Vaught's house or between the road
and his house!
page 162 ]

Mr. Gleaves: I couldn't hear the question.
Mr. Lmcoln : I asked if it were between the road
and Mr. Vaught's house.
The Witness: Did you object Y
Mr. Gleaves : No, I just asked. I didn't understand the
question.
A. Yes, at a point it would be.
Q. (By Mr. Lincoln) Did you yourself observe the taking
of any dirt from that area!
A. Yes.
Q. Did you observe any dust arising therefrom!
A. Yes.
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Q. Now do you have any knowledge whether or not a pipeline was run through there during the summer or fall of 1964 7
A. Yes.
Q. How far was that from Mr. Vaught's home, if you
know!
.
A. Using as a reference point the state road that runs to
his home from Route No. 680, I would judge that it was approximately eight or nine hundred feet from that.
Q. Did you yourself observe any dust arising from the
construction of the pipeline f
A. Yes, they were drilling and blasting and they
page 163 } had what dust was normal to air track type
drilling.
Q. That went through at least a portion of Mr. Vaught's
land, did it Y
A. I am not sure of his boundaries, counsellor, where that·
work was done. There was some dust.
Mr. Lincoln: All right. That is all.
CROSS EXAMINATION
By Mr. Gleaves:
.
Q. How was this rock taken from the quarry!
A. By shovel loaded on heavy trucks, either Euclid or coring type trucks, approximately 20 tons per load.
Q. Was there any blasting f
A. Yes, sir.
Q. Prior to t:hatY
A. Yes, sir.
Q. Certainly if it created any dust blasting for this little
right of way for a pipeline, there was dust as a result of blasting in the quarry, wasn't there!
A. Yes, sir.
Q. And you could see that dust rise above the quarry, could
you notf
·
A. Would you repeat 7
Q. You could see the dust rise above the quarry, could you
not!
page 164 ] A. At the time of the blast you would see the
dust.
Q. Yes, sir. Were you at this installation all summer long!
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A. Yes.
Q. It wasn't still - Mr. Lincoln phrased a question to you
about whether it was perfectly still, I believe. Was it perfectly
still all summer long or was there wind there Y
A. There was wind at times.
Q. Air currents from time to time, were there not Y
A. (Witness nods head indicating affirmative answer.)
Q. Did you speak of an impact type crusher!
A. Yes, sir.
Q. Well now, sir, it that what a layman or someone completely ignorant about crushers would think it is, something
is hitting that rock to break itY
A. Yes, sir.
Q. How does that operate, what strikes what to break the
rockY
A. The impact units, of course, are not all the same. In our
case it is a tub like arrangement. You can picture a large wash
tub that I am sure we are familiar with, and put a shaft in
the center of that wash tub and put a pie plate on the center
of that shaft and then put four blocks equidistance
page 165 ] 90 degrees on that pie plate. The pie plate then
turns at roughly 1,200 revolutions per minute. This
'
.
rock falls into this tub that is totally enclosed, top, bottom and
side. And these shoes, as they are called technically, blocks
as we are referring to them, hit the stone and crack it and it
falls down into a cone at the bottom of the tub.
Q. All right, sir. Now there is dust emitted from the crusher
operations, is that correct Y
A. Yes.
Q. And you knew there would be when you made the installation and actually took that into consideratio,n as far
as the houses around there were concerned when you located
it, is that correct!
A. Yes.
Q. Then you knew the dust was going to go over onto other
people's property, is that correct Y
A. No.
Q. You did not think it would go to other people's property!
A. I didn't know that it would in the distance.
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Q. All right, sir. You say you have observed this other
dust from these various operations. Did you observe t~e dust
from the operation of Sam Finley, Incorporated!
A. Yes.
page 166 ] Q. Did you see that fall upon the plaintiffs'
hinds and others Y
A. I am not sure of Mr. Waddell's boundary.
Q. Do you know where it adjoins the quarry site Y
A. No.
Q. Now, sir, with reference to the site, you don't know
where the Waddell land is, is that correct, sir Y
A. I know where his land is with reference to the point that
I used which is the road that joins 680 from his home.
Q. Yes, sir. Do you know where the line is with reference
to where the land you leased or your corporations leased Y
A. No, sir.
Q. Then you don't know whether any got over on him or
notY
A. No, sir.
Q. You are not in a position to say. Now, sir, you have gone
into the content of this limestone. What do they refer to by
soft or hard limestone! Is that silica content or what is that!
A. It can be many things. The reference to soft or hard as
far as specification material for the work that we are familiar
'vith in the State of Virginia involves its durapage 167 ] bility more than the mineral characteristics.
Q. All right, sir. Is the silica content or the
limestone content of it, will that control how much dust is
emitted through blasting and crushing and this asphalt mix Y
A. Not necessarily so.
Q. It would not Y
A. Not necessarily.
Q. I take it Holston Quarry, Incorporated's purpose is to
make money!
A. Yes, sir.
Mr. Gleaves : No further questions.
1\.fr. Arthur: I have no questions.
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Harry 0. Crawford

The Court: You may ~tand aside.
(Witness excused.)
Mr. Lincoln: We rest.
The Court: I believe Mr. Gleaves had one more question
he wanted to ask somebody. Was that Mr. Crawford Y
Mr. Gleaves: Yes, sir.

HARRY C. ORAWFORD,
was recalled and further testified as follows:
DIRECT EXAMINATION
By Mr. Gleaves:
Q. Please, sir, you were supervisors of this
operation. Were any tests run to determine the
quantity or the analysis of substance that was being emitted
from the stack in · your operation during the course of the
summerY
A. No.
page 168 ]

Mr. Gleaves: That is all.
The Court: You may step down.
(Witness excused.)
The Court: I understand the defendant Holston River
rests?
Mr. Lincoln: Yes, your Honor.
The Court: All right, do you have any rebuttal, Mr.
Gleaves?
Mr. Gleaves: No, sir, we are through.
The Court: All right. Lady and gentlemen of the jury,
you may be at ease. We may take a little time to prepare the
instructions. Remain on call close by where the sheriff can
find you when we need you.
(Thereupon, the Court and counsel retired to chambers
where the following proceedings were had in the absence
of the jury.)
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Mr. Gleaves: We have a motion..
The Court: All right.
Mr. Gleaves: We move for summary judgment
page 169 ] in favor of the plaintiff and issue of damages only
be submitted to the jury and t~at the defendants'
evidence be struck in that regard.
The Court : I overrule the motion.
Mr. Gleaves: There is no evidence-I am not arguing with
the Court, I am just saying this in support of the motion.
There is no evidence on which they can fail to .find for the
plaintiff.
~~
The Court: They can do it in this respect, 1.· r. Gleaves,
the burden is on you to distinguish the damag , which they
may have done as opposed to what may have b~·en done by
the other contractors, by the public generally an. by the use
of 680, and if they can't distinguish it, then they" ean 't award
you any damages., if I understand the law. corr!-'.·ctly.
Mr. Lincoln : That is certainly. the quarry's se.
'.
Mr. Gleav~s: We respectfully except.
Mr. Arthur: I would like to renew my motJpn. I don't
want to be waiving anything-to strike the ev!~ence as to
defendant Sam Finley, Inc. on the reasons h:,etofore assigned and primarily on the reason, for the. reas • that there
has heen no showing here that the d st from the
page 170 ] Sam Finley operation has been an hing other
than minimum. All of the evidence, ·. s I understand it, has been all, or substantially all of the st has been
from the quarry operation.
J

The Court: Well, Mr. Arthur, you could inf ~ that from
the evidence of some witness, but on the other h d, on your
motion, I will have to take the view most favo able to the
plaintiff, which was that the volume increased eatly after
the asp~alt plant went in~o ope;atio~ on or a~~~t June 15.
That bemg the case, I thmk It Is a Jury questicp;n.
Mr. Arthur : All right, exception.
The Court : I am going to overrule the motio :to strike.
Mr. Lincoln: We make the same motion and exp·ct the same
'
treatment.
The Court: Yes, we overrule your motion and : et the jury ·
fix it, if they can.
i
Mr. Lincoln: Exception.

Sam Finley, Inc. v. Carrie C. Waddell, et al.

123

(Discussion off the record.)
(Thereup«?n, plaintiffs offered the following instructions.)
INSTRUCTION NO. 1
(Refused)
page 171 ]

''The Court instructs the jury that, in order to
recover damages for a nuisance, the plaintiffs
must show such annoyance, discomfort or other interruption
of the use or enjoyment of their property as would disturb
or annoy persons of ordinary sensibilities or ordinary tastes
and habits as a result of the operations of the defendants.''
\

The Court: Any objection toN o. 1 Y
Mr. Lincoln: I would like to interpose one objection to it.
That is this is an. instruction, Instruction· 1 tells the jury that
they can give damages for a nuisance, and a nuisance has not
been defined. It further shows that they can give damages
for annoyance, discomfort, or other interruption of the property, and yet no dollar value has been placed on any damages
by the plaintiffs.
Now they did say here, Mrs. Vaught and Mr. Vaught both
said their house was dirty and dusty, but they gave no figure
as to what it took to clean it up or to keep it clean, and I
don't know of any evidence on which the jury could base a
verdict or any monetary damages for discomfort, noise.
The Court: I look on that like pain and suffering. I think
that is a matter that the jury has had described and they
can fix a monetary damage as well as anyone
page 172 ] else. Do you have any further objection Y
Mr. Lincoln: That is my objection.
The Court: Mr. Arthur.
Mr ~ Arthur : If your Honor please, Sam Finley by counsel '
objects to plaintiffs' instruction. No. 1 and to the giving of
any instructions for the plaintiffs because there has been no
allegation or showing of negligence against the defendant
Finley, and,. further, as to this particular instruction, the
instruction refers to interruption of the use of the property,
and there is no evidence whatever that there was any interr.uption of the use of the property.
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The Court : The instruction will be given as +ended.
Mr. Lincoln: Could I revert to No. 1. It seefp.s to me it
ought to be damages for a nuisance, if you beli~ve that the
defendants were maintaining a nuisance, or by 4, preponderance of the evidence that the defendants were ~aintaining
a nuisance. It just tells them that there was o*e.
The Court: I see.
1
Mr. Glaves: I don't think it is denied.
I
The Court: I think you may have a point th~re.
Mr. Gleaves: That is what you shoiN by the anpage 173 ] noyance, discomfort and interruptio~. of the use
and enjoyment, as a result of their operation,
that is the nuisance.
1
The Court: I think I see Mr. Lincoln's point,
I think it
is well taken. I think the instruction ought to ~e rewritten
to define a nuisance and I think the way it is writ(en that it is
misleading.
!
J\IIr. Gleaves: What does he want T
!
The Court: I think this would be what he ha~: in mind.

aha

l
1

''The Court instructs the jury that a nuisance~'is such annoyance, discomfort, or other interruption of th .·:; use or enjoyment of an owner's property as would distu or annoy
persons of ordinary sensability or ordinary tastes $nd habits.''
\

I

Mr. Gleaves: That is a good instruction.
The Court: I think that is what you are shc(oting at in
her.e.
·
Mr. Gleaves: I just took one right out of the b~ok, because
I didn't think there was any question.
I
The Court : I think it ought to be rewritten.
Mr. Arthur : Something should be in there.
The Court : I think if you define it and then co . er the burden of proof, you see in another instrU:Ction if you
page 174 ] give a simple definition in order to gclt this thing
to a jury so they will understand it, ilhat is what
I am trying to accomplish and I am sure that ~ what you
want to accomplish.
1

l
j.

(Discussion off the record.)
The Court : I am going to refuse No. 1 as ten~red.
Mr. Gleaves: We will except to it. The citation ~~ that case
l

Sam Finley, Inc. v. Carrie C. Waddell, et al.

125

being a proper instruction in Virginia Railway Oorrvpany v.
London, 114 Va. 334.
The Court: You can offer Instruction 1-A defining a nuisance.
~:fr. Gleaves: I don't like the words that the Court instructs the jury that a nuisance is when one person-I don't
like that because we have a corporation here.
The Court: All right, when a person, persons or corporation and/or corporations.
Mr. Gleaves: We just want the word corporations in there.
No persons involved here. Can't I confine it to that, when a
corporation or corporationsThe Court: When a corporation or corporations.
Mr. Arthur: I don't think that is right. You are just singling out corporations. Here is a big outfit, the law is different
for them than ordinary persons.
The Court: We could give them an instruction that a corporation is an artificial person.
page 175 ] Mr. Gleaves: No, let's don't get into all of
that.
INSTRUCTION NO. 2
(Refused)
''The Court instructs the jury that every person or corporation has the right to use his, or its, property for any
purposes whatsoever, so long as such use does not interfere
with the comfortable lise and enjoyment of the adjacent property by its owners, but any operation of a rock quarry, rock
crusher or plant preparing bituminous concrete pavement
which causes a large amount of smoke, soot, dust, dirt, limestone and other waste substances, to the detriment of the
reasonable use and enjoyment of the adjoining property and
which constitutes a nuisance, gives the owners of such adjoining property a right to recover such sums as will compensate them for such damages as may be sustained thereby.''
The Court: I am going to refuse Instruction 2.
Mr. Gleaves: Would you mind telling ine on what basis Y
Could I amend it Y
The Court: I am going to refuse it on the basis that it is
an abstract statement of the law. We have defined a nuisance.
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Mr. Gleaves: Yes, sir.
!,
The Court: I think your next instr..fction would
page 176 ] be along this ~e.
.
l.
''The Court Instructs the JUry tha.t if you bea
lieve from the evidence that the defendants nfP-intained
1
nuisance as defined in Instruction 1-A, and if ou further
believe-''
Mr. Gleaves: Why can't I say "MaintainedJ a nuisance
i
and to the detriment of the plaintiffs f''
The Court: All right, I don't have any objectipn to that. I
just think this thing editorializes to the extent of ~rouble.
Mr. Lincoln : It is a finding instruction of a ~rtial view
of the evidence, it appears to me. It fails to t~: e into account the burden of proof. It fails to take into a ,count all of
the facts that I think are important.
.
Mr. Gleaves: Then I will offer this instructioit and then I

r

will go write it.

.

l

''The Court instructs the jury that every persol. . l o.r corporation has the right to use his, or its, property for · :ny purpose
whatsoever, so long as such use does not interf 're with the
comfortable ~se an~ enjoYII!-ent of the adjac:nt prf:pert~ by its
owners, and If the JUry beheve from the eVIdenc~·,m this case
that the defendants operated a nuisance throug·,· the ·operation of the rock quarry, rock crus er or plant
page 177 ] preparing bituminous concrete pav . ent to the
detriment of the plaintiffs in the re,sonable use
and enjoyment of their property, then the pla~.iffs have a
right to recover such sums as will reasonabl . compensate
them for the damages that they may have sustainTd thereby."
The Court: All right, gentlemen.
Mr. Lincoln : Is that the instruction there Y
Mr. Gleaves: I just offered it.

\

(Discussion off the record.)

INSTRUCTION NO. 1-A

J

(Given)
"The Court instructs the jury that a nuisancel'Oc. curs when
a person or corporation uses his or its proper," in such a
(

I

/

.· )
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manner as .to create annoyance, discomfort or other interruption of ~he use and enjoyment of the property of others
so as to disturb or annoy persons of ordinary sensabil~ty or
ordinary taste and habit.''
The Court : I think Instruction 1-A is good and I am
going to give it. .It is given without objection except for· the
general objection heretofore stated.
INSTRUCTIQN NO. 2-A
(Given)
''The Court instructs the jury that every person or corporation has a right to use his, or its, property for
page 178 ] any purpose whatsoever, so long as such use does
not interfere with comfortable use and enjoyment
of the adjacent property by its owners, and if the jury believes
in this case by a preponderance of the evidence that the defendants maintained a nuisance as defined in Instruction No.
1-A through the operation of a rock quarry, rock crusher, or
plant preparing bituminous concrete pavement to the detriment of the reasonable use and enjoyment of the plaintiffs,
then the plaintiffs are entitled to recover such sums in· damages as they have proven by a preponderance of the evidence
to have sustained thereby.''
The Court: Do you gentlemen have any objection to Instruction 2-A!
Mr. Arthur: I was going to say this, they are entitled to recover in damages such sums as they have proven by a preponderance of the evidence to have sustained by or as a
result of such.
The Court : Thereby means as a. result.
Mr. Arthur: You would have to go way back up there to pin
them together. I think if it said specifically to have sustained
as a result of such nuisance or something. I don't know, maybe
the point isn't well taken.
The Court: Do you object to the amendment!
Mr. Gleaves: I think it is clear as it is.
page 179 ] Mr. Lincoln: Caused solely by defendants.
Mr. Arthur: That is what I had in mind.

I'

f
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Mr. Gleaves: They can offer an instruction i~· they want
to.
The Court: I am going to give it as tendere~
Mr. Arthur: We object to Instruction 2-A on ~the ground
that it is not tied in insofar as damages are conc~trned to the
!
acts of the defendants alone.
1\fr. Lincoln: Same objection by Holston Rivef Quarry.
INSTRUCTION NO. 3

l

(Refused)

l

''The Court instructs the jury that, althoug~ they may
believe from the evidence that the pe.cuniary v~lue of the
plaintiffs' property has not been diminished by f\'-e construction and operation of the defendants' rock ~-·arry, rock ·
crusher and plant preparing· bituminous concret ·. pavement,
nevertheless, if the jury believes that the defe dants have
maintained a nuisance and that the plaintiffs ha~ been damaged by the same in the peaceful and quiet enjo~ent of their
property as a farm operation and as a home for~)hemselves,
then the jury shall find for the plaintiffs and ~ssess their
damages at such sums as the jury bel~eves will be
page 180 ] a reasonable compensation to them fbr the damages so sustained.''
The Court : Instruction No. 3 is refused.
Mr. Gleaves: Plaintiffs by counsel except to the refusal
to give Instructions 1, 2 and 3 as offered and ~s amended
on the grounds that they correctly state the ~w and are
entitled to them.
!

r

I

!

INSTRUCTION NO. 4

:'

1
j.

(Given)
''The Court further instructs the jury that {if the jury
believes from a preponderance of the evidence ~hat the defendant corporations had established and m~tained on
their premises adjacent to the plaintiffs' prop¢.rty, a rock
quarry, rock crusher and plant preparing bitujtninous concrete pavement, and had emitted ther·efrom, i'4 the course
of a reasonable use of the same, smoke, sooft, dust, dirt,
limestone or other waste substances to such ~ extent as

·
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to cause serious annoyance, disturbance and inconvenience
and trouble to any reasonable person occupying such adjacent premises, then the plaintiffs are entitled to recover.
a just compensation for being deprived of the quiet and
comfort of tbeir farm and home by the smoke, soot, dust, dirt,
limestone or other waste substances emitted from the defendants' plants, and in assessing the damages,
page 181 ] the jury shall take into consideration the follow\ ing elements of damages so far as may be shown
by a preponderance of the evidence, to-wit:
''Such damages as the jury may believe the plaintiffs have
suffered by reason of being deprived of the quiet and comfortable use and enjoyment of their farm and home as a residence, due to the smoke, soot, dust, dirt, limestone or other
waste substances which the jury may believe were emitted
from the defendants' plants.
''Such damages as the jury may believe the plaintiffs have
suffered in their farming and dairy operations caused by
such smoke, soot, dust, dirt, limestone or other waste substances which the jury may believe were emitted from the
defendants' plant."
The Court: Let's address ourselves to Instruction No. 4 as
amended.
·
Mr. <heaves: Instruction 4 is offered as amended.
Mr. Lincoln : Holston River Quarry objects to the giving
of Instruction No. 4 and particularly to subsection 2 of Instruction 4, which states that such damages as the jury may
believe i~he plaintiffs have suffered by the reduction in the
net income, we believe that is too speculative to be a source
of its loss, is too speculative to be a source of dampage 182 ] ages, and particularly net income which can be
reflected in many things, having nothing whatsoever to do with the operation of this quarry. We believe, too,
that it must state that it is caused soleyby the defendants and
not from other intervening or independent causes.
The Court: Mr. Arthur.
Mr. Arthur: Defendant Finley joins in -the objections of
counsel for Holston to Instruction No. 4.
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Mr. Gleaves: Judge, I have restricted it, cau(ed by such
smoke, dust, dirt, limestone and so forth.
T
. The Court: Let me make an observation here.!~ think you
are g~tting on thin ice and in deep trouble whe~' you put in
the words suffered, subparagraph 2 by reduction 16-n their net
income. I think if you would strike your words, ''li)y reduction
in net income from,'' an.d insert the words, ':!ed" which
would make it read: ''Such damages as the j y may be-.
lieve the plaintiffs have suffered in their fa · · and daicy
operations caused by-''
Mr. Gleaves: All right, sir. I have no objection to that
amendment.
The Court: I will give Instruction 4.
Mr. Arthur: How does it read, "has suffered-"
The Court: ''In their farming and dairy oppage 183 ] erations caused by such smoke'' and so forth.
Mr. :Arthur: You inserted preponderance in .
two places!
The Court: Yes. In the first line and in the line immediately
preceding' the numbered paragraph.
Now these numbered paragraphs actually I think, if any
objects to them, they may be objectionable.·
Mr. Arthur: I object.
Mr. Gleaves: I think it helps to keep it clear.
The Court: Yes, but it suggests that they take these two
and take so much for this and that and add it up and this is
a vice that the Supreme Qourt has jumped on time after time.
Mr. Arthur: Why don't we eliminate 1 and 2 T
The Court: , ''May take into consideration the following
elements,'' and leave the word ''two'' out and then take the
numbers· away.
Mr. Gleaves: All right.
The Court: I think that will cure that.
Now there it is as amended and I will give it.
Mr. Lincoln: We except to it being given, Holston River
Quarry, because it does not eliminate from the consideration
of damages such dust, smoke, soot, that might have been
caused by other persons or corporations.
page 184 ] The Court: Mr. Lincoln, this is limited to such
substances as emitted from the defendants' plant.
I think that ties it down. I think you might be entitled to an
instruction if they are unable to distin~sh between the /

-
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substances emitted by the defendants' plant and other substances, t~en that might be another horse.
(Discussion off the record.)
Mr. Arthur: Finley by counsel joins in the exception of
counsel for Holston.
The Court: A~ right, let's see what we have, Mr. Arthur.
(Thereupon, defendant Sam Finley, Inc. offered the fol-lowing instructions :)
INSTRUCTION NO. A
(Given)
''The Court instructs the jury that the burden of proof is
on the plaintiff to prove his case in every essential particular,
including his alleged damages, by a preponderance of the
evidence. Damages must be proven and cannot be presumed
nor may the jury engage in guesswork or speculation concerning the question of damages.''
The Court: Any objection to A Y
I will give A as tendered.
Mr. Gleaves : Plaintiffs by counsel object to the
giving of any instructions by either defendant on any issue,
other than damages, on the grounds that a summary judgment
should have been given the plaintiffs as a matter of law.
page 185 ]

INSTRUCTION NO. B
(Refused)
''The Court instructs the jury that if the jury believes from
the evidence the plaintiff has sustained damages and that
such damages were occasioned by a combination of causes ·
originating from the plants of each of the defendants, then
the jury shall determine what part of the damages is attributable to each defendant and the burden is on the plaintiff
to prove within a reasonable degree of certainty the share
of each defendant therein; provided, however, that if the
plaintiff has proved by a preponderance of the evidence that
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the defendants were acting in privity or concert and that the
acts of either defendant were sufficient to produce the losses
complained of, then should the jury believe that plaintiff is
entitled to recover in this case, your verdict may be against
both defendants.''
The Court: I am going to refuse it.
page 186 ] Mr. Arthur : Counsel for Finley excepts to the
refusal of the Court to give Instruction B on the
ground that it correctly states the law and that the question
of privity or concert of action between the two defendants
should be submitted to the jury.
Mr. Lincoln: Holston River Quarry joins in the objection.
INSTRUCTION NO. C
(Refused)
''The Court instructs the jury that evidence that a certain
manner of doing a thing is the custom and usage in the occupation may be considered, together with any other pertinent
facts and circumstances, in determining whether ordinary
care was used in a given situation, but such evidence of custom
and usage alone is not conclusive.''
The Court: I will refuse Instruction C.
Mr. Arthur: Defendant by counsel excepts to the refusal
of the Court to give Instruction No. C in that it correctly
states the law and that as to this defendant it is encumbent
upon the plaintiff to prove negligence.
INSTRUCTION NO. D
(Refused)
page 187 ]

''The Court instructs the jury that in order,.
for the plaintiff to recover anything of the de- ''"
fendants, or either of them, the burden is upon the plaintiff
to prove by a preponderance of the evidence that such defendant was guilty of negligence in the operation of its plant.
Negligence is a failure to exercise ordinary care, that is,
such care as an ordinarily prudent person would exercise

.
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under the same or similar circumstances, conditions and surroundings. ''
The Court: I am going to refuse Instruction D on the
grounds that negligence is not necessary in this case.
Mr. Arthur: Defendant by counsel excepts to the ruling
of the Court on Instruction D.
Mr. Lhicoln: Holston River Quarry would also like to
except. The ground of defendant's exception is that Finley
was a prime contractor with the State of Virginia, and under
the case of V. N. Green Compa;ny v. Thomas, is entitled to
immunity, unless the plaintiff alleges and proves negligence
against it.
The Court: All right.
(Thereupon, defendant Holston River Quarry offered the
following instructions.)
page 188 )

INSTRUCTION NO. I
(Given)

''The Court instructs the jury that before you can award
damages in this case, the damages must be shown with reasonable certainty both as to their nature and in respect to the
cause from which they proceed.
''No recovery can be had when it is uncertain whether
the plaintiffs suffered any damage, unless it is established
with reasonable certainty that the damages sought resulted
from the acts of the defendants, or either of them.
''Hence, no damages can be awarded to plaintiffs if resort
must be had to speculation or conjecture for the purpose of
determining whether the damages resulted from the act of
defendants or from some other cause, or where it is impossible to say what, if any, portion of the damages resulted
from/ the fault of the defendants and what portion resulted
from other causes.''
The Court: I think that is good law.
Mr. Gleaves: It is covered in Instruction A.
The Court: I don't believe it is. Get your objection in.
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Mr. Gleaves: The plaintiffs by counsel object to the
giving of Instruction No. I on the ground
page 189 ] that it is repetitious, it reiterates the statements
in Instruction No. A given by the Court and
overemphasizes both the burden of proof-! am sorry-overemphasizes the burden of proof as to damages.
The Court: I am going to give Instruction No. I as tendered.
Mr. Gleaves: We except.
INSTRUCTION NO. II
(Refused)
''The Court instructs the jury that the plaintiffs in an
action for damages must show by a preponderance of the
evidence that the nuisance complained of constituted the
proximate cause of the injuries of w.hich plaintiff~ complain. In other words, the injuries must be the proximate result of the activities or business of the defendants, or either
of them, and not to any cause such as drought or dust from
road building and like causes. You are further instructed
that the plaintiff must prove by a preponderance of the evidence each and every element of damage of which they complain.''
The ·Court: State your objection, if any you have.
Mr. Gleaves: The first paragraph in Instruction I covers
the same thing as is covered in ll.
The Court: But they are not completely rapepage 190 ] titious in that it brings in an additional element
and that brings in this business of reasonable
certainty. I think it is a good instruction and I am going to
give it.
Mr. Gleaves: Plaintiffs by counsel object to the giving
of Instruction II as having been covered in Instruction I and
Instruction A and tends to overemphasize the burden of
the plaintiffs proving their damages by a preponderance of
the evidence.
The Court: Instruction II will be refused on the basis that
it is repetitious over the other instructions.
Mr. Lincoln: Holston River Quarry by counsel excepts to
the action of the Court in refusing Instruction II because it
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points out different facets of the case and tells th.e jury that
the damages claimed, even though from a nuisance, must be
the proximate result of the action of the defendants. Further,
unlike Instruction I, tells the jury that the plaintiffs must prove
by a preponderance of the evidence each and every element
of damage of w.hich they complain.
INSTRUCTION NO. III
(Refused)
"The Court instructs the jury that before you can find
against the defendant, Holston River Quarry, Inc.,
page 191 ) the plaintiffs must prove by a preponderance of
the evidence :
"(1) That dust was emitted from the quarrying or crusher
operations in sufficient quantities to damage the livestock,
water or property of the plaintiffs.
"(2) That the limestone dust was injurious to plaintiffs,
'
livestock, water or property.
'' (3) With reasonable certainty the damage caused by the
Holston River Quarry and not what might have been caused
by some other company, person, agency or event.''
The Court: I am going to refuse Instruction No. ill as
offered. It is a finding instruction and based on an incomplete
statement. It fails to take into account other elements other
than livestock, water or property that might be involved.
Mr. Lincoln: Property is in there.
Holston River Quarry by counsel excepts to the action of
the Court in refusing Instruction ill on the grounds that the
plaintiffs must prove that there was injury to some either
livestock, water or property, and that this injury was caused
solely by the defendants or by the Holston River Quarry or
Sam Finley, and not by intervening causes.
The Court: Do you have any others 7
Mr. Lincoln: No, sir.
page 192 )
The Court: Are there any other instructions Y
How about form· of verdict? Do you think we
better give them some form t
(Discussion off the record.)
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(Thereupon, the Court and counsel returned to the open
courtroom where the following proceedings were had in the
presence of the jury.)
The Court: All right, ladies and gentlemen of the jury, I
will ask you to give me your strict attention. Wie have been
a long time in arriving at some instructions and there are not
too many of them, so perhaps we won't be as long.
(Thereupon, the Court read Instructions No. 1-A, 2-A, 4,
A, I to the jury.)
The Court: Lady and gentlemen of the jury, 'the attorneys
will address you now concerning their views of the case. When
that is completed, you will retire to your jury room, elect your
foreman, and commence your deliberations.
·
(Thereupon, counsel presented argument to the jury.)
The Court: All right, Sheriff, take the instructions and the
jury to their room, and I will give you a yellow sheet on which
they can write their verdict.
I assume you all probably would like to retire
page 193 ) and consider it, would you not 7 Let's do that and
you report back, if you decide you are hungry and
haven't reached a verdict.
(Thereupon, the jury retired from the open courtroom at
5 :40 P.M. to consider of its verdict and returned to the open
courtroom at 6:05 P.M.)
The Court: Lady and gentlemen, have you arrived at a
verdict?
Jury: Yes.
The Court: All right, Mr. Clerk, read the verdict.
The Clerk: "I, being appointed chairman of the juryman
by the other six members we hereby find the defendant guilty
of damages in the amount of $9,500, nine thousand five hundred
and no jlOO. Clay Corvin.''
The Court: Gentlemen, is ther~ any objection to the form
of the verdict 7
Mr. Gleaves: No objection.
Mr. Lincoln: No.
Mr. Arthur: No objection.
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The Court: All right, lady and gentlemen, you are discharged from further service today.
(Thereupon, the jury was excused and retired from the open
courtroom.)
Mr. Arthur : May it please the Court, defendant
page 194 ] Finley moves your Honor to set aside the verdict
on the following grounds :
- First, that as to the defendant J:l,inley, that it is necessary
for negligence to be alleged and proven, neither of which was
done in this case.
Secondly, on the ground of a misjoinder of 'parties and
causes of action.
Thirdly, on the ground that the plaintiffs did not show any
control of one defendant over the other as is required by the
case·of Pulaski v. Gibboney, 110 Va. 444.
Fourth, on the ground that there was no showing that the
dust from our plant, Finley's plant, would have caused the
entire damage, and as we understand it, this is necessary in
order to bring the case under the rule of joint control and
concert of action.
Fifth, because the evidence showed that the defendants were
not sole perpetrators of the damage alleged.
Sixth, because the damages are excessive ..
The Court: Mr. Lincoln.
Mr. Lincoln: If the Court please, Holston River Quarry
moves the Court to set aside the verdict for the grounds set
forth by Sam Finley, Inc. and for the additional
page 195 ) ground that the verdict is excessive. It is beyond
taking the rosiest view presented by the plaintiff,
his damages were not anywhere near the amount found. His
greatest amount of damages was set forth by the plaintiff at
around $5,000. I can get the exact figures in a few moments.
And because of the giving of instructions that should have
been refused, and the refusal of instructions that should have
been given, and particularly on account of the excessiveness of
· the verdict over the amount proven.
Mr. Arthur: May it please the Court, I would like to add
as one of my grounds also the refusal of the Court to give
proper instructions and the granting of improper ones.
The Court: Mr. Gleaves, do you want to join in the motion f
Mr. Gleaves: No, your Honor.The Court: To be quite frank with you, I am a little surprised at the size of the verdict. That is the only problem
that really concerns me. I. will take the motion under advise-
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ment and I will advise you gentlemen, give you an opportunity
to be heard on it, if you would like to be at a later time. Perhaps we better do that and set down another date for hearing
on the motion.
page 196 )

(Thereupon, court was adjourned.)

·THESE WERE ALL THE PROCEEDINGS HAD AND
EVIDENCE INTRODUCED IN THE TRIAL OF THIS
CASE.
.
page 197 ]

The foregoing transcript of evidence and incidents of trial, pages 1-196, inclusive, approved.
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On this 8th. day of June, 1965, came the jurors in this case,
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Olay P. Oorvin

pursuant to order of Court, to be questioned concerning their
verdict, the court reporter was duly sworn.
Present: James L. Gleaves, Jr., of counsel for plaintiffs
R. William Arthur, of counsei for Sam Finley,
Incorporated
By Mr. Gleaves:
The plaintiffs, by counsel, object to the Court hearing the
testimony of any Jurors in this case on the following grounds :
1. That the evidence of a Juror is not admissible
page 2 ]
to impeach the verdict of the jury on which said
Juror served.
2. That the evidence of a Juror is not admissible to impeach
the verdict of a Jury on which said Juror served when it is
alleged that the Jury returned a quotient verdict.
8. That the sole basis for receiving the evidence of any
Juror in this case is the statement of defense counsel that
one of the Jurors has made statements which would indicate
the Jury reached a quotient verdict which is not a proper
ground for the Court to receive testimony from a Juror to
impeach the verdict of a Jury upon which the Juror served.
By The Court:
In view of the motion· made that the verdict was in fact
a quotient verdict the Court feels that this justifies the inquiry
which is to be made and the objection is overruled.
By Mr. Gleaves:
The plaintiffs respectfully except to the Court's ruling for
the reasons stated in support of the objection.
Thereupon the first juror, CLAY P. CORVIN, was· called t9
the stand and after being sworn, test~ed as ·follows :
Questions by Judge Harman:
Q. You were a member of the jury panel that tried the case
of Waddell v. Fi'fdeyf
page 3 }
A. Yes, sir.
Q. In connection with that certain questions
have arisen about the verdict and I want to ask you some
questions which you should answer as best you can. After
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Clay P. Corvin
you had retired to the jury room and elected your chairman
I assume that you probably decided first on whether or not
the plaintiff was entitled to recover. Did you arrive at such
a conclusion Y
A. We arrived at a conclusion to see if plaintiff was entitled
to recover and we all agreed that plaintiff was entitled to
something.
Q. Now, after you had reached the point where the jury was
in agreement that the plaintiff was entitled to recover how
did you then proceed to get the amount f
A. We each put down a figure, we put down what we thought
would be the amount and when we did that we all were more
or less pretty close equal on the figure so we decided just to
divide the figure of the amounts by seven.
Q. Each of you wrote down on a slip of paper the amount
which you thought was the correct amount!
A. That's right.
Q. After that was done you totaled the amounts and
divided by seven f
A. That's right.
page 4 )
Q. After this was done, you the agreed that
this was the amount that you would award Y
A. That's right.
Q. Prior to the time that you wrote down the amount on
the slip of paper was there any agreement that you would
abide by the average of the total divided by seven f
A. That's right; we discussed whether that would be a
fair. Each was willing for that to be done and each: one said
that would be fair.
Q. Pr~or to the time that you actually wrote this down you
agreed that the fair way to arrive at an amount was to take
the total of each figure and divide by seven f
A. That's right.
Q. And you all agreed to be bound by that figure f
A. That's right.
Mr. Arthur : No questions.
Mr. Gleaves :
Q. It is my understanding and I would like it clarified with
reference- first he says that each agreed to put down what
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Zola P. McMillan
they thought and then add these figures together and divide
that by seven and to be bound by the outcome or whether
the agreement was after they had written it down.
By the Court:
Q. Was it agreed to be bound by the average
figure method before any figures were written
downY
A. Yes, after we decided that they were entitled to something, we decided that the best way to decide on it was to
each write down a figure and add up each figure and divide it
up on equal parts for the amount.
Q. But before any figures were written down, did you agree
to be bound by the average Y
A. Yes.

page 5 ]

Mr. Gleaves:
Q. I would like to know what the average total of the seven
figures was after it was divided by seven t
A. $9500.00.

Q. A.nd this is the exact amount that it came out, was
$9500.00 the exact 1/7 of the total f
A. I think it came out about $9400.00 and we said, "Well,
let's make it even round figures.'' It was $9400.00 plus.
By the Judge :
Q. $9400.00 plus!
A.. That's right, we all agreed more or less just to make
it an even figure.
By Mr. Gleaves:
Q. And it was the $9500.00 award that the jury all agreerl
upont
A. That's right.
page 6 ]

Thereupon the juror,

ZOLA P. McMILLAN,
was called to the stand and after being sworn, testified as
follows:
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By the Court:
Q. Mrs. McMillan, you were a member of the jury in the
case of Waddell v. Finley, which was tried, I believe, on April

30!
A. Yes, sir.
Q. What has been told is that you retired to your jury room,
and elected your foreman!.
.
A. Yes, sir.
Q. And then after doing so some di_scussions were had and
the seven jurors all agreed that the plaintiffs,. Mrs. Waddell
and Mr. Vaught, were entitled to recover. Now what I want
to know is what occurred at this point. How did you arrive
at the figure that was awarded in damages Y
.
A. We all looked at the figures; we discussed the dry season
of that year and we discussed having to feed extra feed. We
all wrote down a total, passed it up; we took the average
of the amolllit that we thought would be fair.
Q. Before you each wrote down a figure, did you have any
agreement among yourselves that the average. figure would
be the one that was awarded f
A. No.
Q. What did you do!
page 7 ]
A. We averaged it up.
Q. And you didn't do this under the agreement that you
were bound by this figure and you could have objected Y
A. I could have if I had wanted to.
Q. But there was no agreement or no understanding to be
bound by the average figure Y
A. No there was not.
Q. Do you recall what the average was; was the average
exactly $9500.00 Y
A. I believe it was $9200.00.
Mr. Arthur: No questions.
Mr. Gleaves: No questions.
Thereupon the juror,
JAMES PEYTON UMBERGER.
was called to the stand and after being sworn, testified as
follows:
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By the Court:
,
Q. Mr. Umberger, some question~ have arisen as to the way
the verdict was arrived at by the jury in the case upon which
you served on April30.
A. Yes, sir.
Q. And further it has already been testified to
page 8 ) that you retired to the jury room and first elected
your foreman Y
A. Yes, sir.
Q. Then you had some discussion and there was complete
agreement among the jurors that the plaintiffs were entitled
to recoverY
A. That's right.
Q. How did you arrive at the amount T
A. Each wrote on a paper what we thought and we added
them together.
Q. And that was ·added together!
A. Yes, sir.
Q. And then did you divide that by any number, by the
amount of the _jury, by seven!
A. Yes, sir.
Q. Now, before you each wrote down these numbers waa
there any agreement by the jury that they would· be bound
by that average figure!
A. I don't believe there was, no.
Q. Did you feel that you were bound by an average of the
total!
.
A. No, I put down the figure I thought would be right.
Q. Do you recall what the average figure was in dollars
and cents!
A. No, sir, not exactly.
Q. Was it exactly $9500.00 Y
page 9 )
A. ~o, some went to $10,000.00.
Q. In other words the average figure was not the actual
award T You added these figures up and got the average and
discussed it and arrived at $9500.00!
A. That's right.
Q. And this is the way the figure was arrived at Y
A. Yes.
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Mr. Arthur:
Q. Mr. Umberger, what figure did you come up with when
·
you divided by seven Y
A. I don't remember exactly, it was $9300 and something.
Q. Something under $9500.00 f
A. Yes, sir.
Q. My question is what figure did you come up with after
they were averaged!
A. I believe it was $9350.00.
Q. And then you agreed to round it out at $9500.00!
A. That's right. The $10,000.00 one agreed to come down.
Q. Now did you have an understanding when you averaged
it out that this was the figure you would return as your
verdictY
A. We ·agreed we would put down what we thought and
then add them together and see how it come out.
page 10 )
Q. Well, did you agree that you would use
that figure for a verdict Y
A. No, we had one for $10,000.00 and we couldn't hardly
get him to come down.
Q. So your statement is that there was no agreement at all
to be bound by the average Y
A. No, sir.
1vir. Gleaves: No questions.
Thereupon the juror,

WILLIAM E. PADGETT,
was called to the stand and after being sworn, testified as
follows:
By the Court:
Q. Mr. Padgett, you were a member of the trial panel that
heard the case of Wad dell v. Finley on April 30, 1965!
A. Yes, sir.
Q. Some of the other members have advised us that you all
first retired to the jury room, you elected your foreman and
then you discussed among yourselves whether or not the jury
felt that the plaintiffs were entitled to recover and you apparently reached complete agreement that they were Y
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A. Yes, sir.
Q. How did you arrive at the amount of recovery!
A. Well, we figured his expenses and damages to his
home.
page 11 ]
Q. How did you arrive at it from a financial
standpoint. Here you have various people and you
would have different ideas about this T
A. We took a vote on it with each one giving his own amount
and then put it on a piece of paper.
Q. You each wrote down an amount!
A. Yes, sir; then we put it all together and took the average.
Q. In other words you divided it by seven T
A. Yes, sir.
Q. Did you before any figures were written down have an
agreement that that figure would be binding upon all members
of the jury!
A. No, sir.
Q. Do you recall what the average figure was Y
A. $9500.00, I believe, sir.
Q. Did it come out in the exact amount of $9500.00!
A. I don't r.emember.
Q. But you discussed the average and then you decided that
it was fairY
A. Yes, sir.
Q. But you had no agreement or understanding before the
figures were written down and the average taken to be bound
by the average amount T
page 12 ]
A. No, sir.
Mr. Arthur: No questions.
Mr. Gleaves : No questions.
Thereupon the juror,
F. L. KITTS,
was called to the stand and after being sworn, testified as
follows:
By the Court:
.
Q. Mr. Kitts, you were a member of the trial panel in the
case of Waddell v. F~nley which was tried on April 30. The

(
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F. L. Kitts
other jurors have indicated that when you retired you first
discussed the matter and as I understand it you all then agreed
that the plaintiffs were entitled to recoverY
'
A. That's right, sir.
Q. Following that how did you arrive at the amount of 'th.e
recovery, I don't mean why you did it but how!
A. Well, we all decided that ·they were entitled to some
damages so we told how much we each would put on it. We
couldn't. get an amount so we voted on the amount .and took ·
an average of that amount.
Q. In other words you each put down a figure which represented your independent judgment Y
page 13 ]
A. That's right.
Q. Those figures were then added, a total obtained and that was divided by seven t
A. That's right.
Q. Was there any agreement before those figures were·
written down that you all would be bound by that amount Y
A. Yes, sir.
Q. Now this was before any figures were written down t
A. The best I can remember, yes, sir.
Q. You agreed ahead of time that you· would ·take the
average figure and that would be binding on all members of
the jury!
A. Yes, sir.
Mr. Arthur: No questions.
Mr. Gleaves:
Q. Do you remember what the average was when it came
out Mr. Kitts 1
1
A. I can't remember exactly. It was $7200.00, I believe.
Q. Then all of you subsequently agreed to make it $9500.00,
is that correct 1
·
A. Well if that is the decision of the jury that is what it
was ; I can't remember the figure exactly. .
Q. After the averag~ was taken did you then
page 14 ] later select a round figure that was agreeable to
each one of you 1
A. I believe that's right.

Sam Finley, Inc. v. Carrie 0. Waddell, et al.

147

Frook W. Brown
I

By the Court:
Q. Mr. Kitts, you did each agree before any figures were
taken. that you would be bound by the average amount t
A. I believe that's. right; I co11ldn 't say for sure.
Thereupon the juror,

FRANK W. BROWN,
was called to the stand and after being sworn, testified as
follows:
By the Court:
Q. Mr. Brown, you were on the trial panel in the case of
Waddell v. Fi'Yil,eyf
A. That's right.
Q. The other jurors have indicated that you first retired
from Court, elected your foreman and then proceeded to
determine whether or not the plaintiffs were entitled to
recoverY
A. Yes, sir.
Q. I assume that you reached a unanimous decision that
they were entitled to recover t .
A. Yes, sir.
Q. Now what we are trying to determine today is how you
arrived at an award of $9500.00.
A. Well, the method we used - we first decided unanimously that they were entitled to damage and then we.
page 15 ] asked each what they thought. Each had a certain
:figure in mind as to what they thought. Each one
gave their figure and there was ·too much difference between
the high and the low. Someone then made a motion that we
award $5,000.00 but we did not get agreement on that. Then
another one come up with a motion that each one write down
on a piece of paper the figure that they had in mind and then
we would add those up and divide it by the number of jurors.
They all agreed to this and that is the way we arrived at the
figure which we gave.
Q. In this agreement, did you understand that you would
all write down the average and that you would. be bound by
itt
A. To be bound by it.
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W. H. Harris
Q. That was the understanding!
A. Yes, sir.
By Mr. Gleaves:
Q. Mr. Brown, actually when you averaged ·the figures, what
did it come out at T
A. Between $9200.00 and $9300.00. There was a little bit
difference and we put it even money.
Q. And then each and every member subsequent to that
$9200.00 or $9300.00 average agreed on a $9500.00 verdict Y
A. Yes, sir.
page 16 } ·
Q. So the verdict that was rendered was not
the amount that came as a result of the average
of the figures!
A. Not the exact figure.
Mr. Arthur: No questions.
Thereupon, the juror,

W. H. HARRIS,
was called to the stand and. after being sworn, testified as
follows:
By the Court:
Q. You are Mr. W. H. HarrisY
A. Yes, sir.
Q. Mr. Harris, you were a member of the jury panel that
tried the case of Waddell v. Finley in Wytheville in April of
this year!
A. Yes, sir.
Q. I assume that you first elected a foreman when you
left the Court room,. you then discussed the matter .and reached a complete agreement among the jurors that the plaintiffs
were entitled to recover damages. Is that correct!
A. Yes, sir.
· Q. Following this how did you arrive at the amount of the
verdict, not why you awarded it but how! What method did
you use in fixing the amount!
A. I don't know just how to explain that.

-------~.r----
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W.H.Harris
Q. Well, did you average up some figures Y
A. I think that's right. I believe we added the
figures of the amount of feed and expenses and
additional expenses and the damages added to that.
Q. You all finally made an award of $9500.00 and I understand that there were a number of people who were low al\d
a number of people who were high. How did you come to the
$9500.00 figure Y
A. Well, I believe we averaged it up; some were higher.
Myself was one of them. I was one that was actually higher.
_Q. I am not asking you what you felt was right but was
there any agreement to the effect that you would each w1·ite
down a figure and then take the average. Is that right!
A. I think that was right.
Q. Each one wrote down their amount and you totaled those
and divided the total by the number of the jurors.
A. I believe that was right.
Q. Did you understand before that was done that you would
be bound by that, that you had to agree to the average figu~e Y
A. No, I don't think there was an agreement to that effect.
I didn't understand that we had to agree to that
page 18 ] figure.
Q. But you did take the average figure Y
A. That's right.
Q. Was that exactly the amount of the award Y
A. The award was $9500.00.
Q. Did the sum of the seven figures divided by seven amount
to exactly $9500.00.
A. I don't remeber whether that was exactly that amount
or not.
page 17 ]

Mr. Arthur : No questions.
Mr. Gleaves: No questions.
This concluded the evidence introduced in this hearing.
The foregoing transcript of evidence consisting of pages
1 throu~h 18 is approved.
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Attorney for plaintiffs
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