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VIRGINTIA: :

IN THE CIRCUIT COURT OF THE COUNTY OF KING GEORGE

SOLITE CORPORATION, a Virginia
corporation,

e e aem e

Applicant,

s h s e S

Ve -

COUNTY OF KING GEORGE, VIRGINIA,

e ra et LS MY e as e shmem s o

Defendant, :

APPLICATION FOR CORRECTION OF
ERRONEQUS TAX ASSESSMENT

Comes now the Applicant, Solite Corporation (Solite), by

. e e

counsel, pursuant to §58-1145 of the Code of Virginia, and on the
following grounds applies for reliéf from erroneous county tax
assessments:

(1) Within the boundaries of the County of King George, Solite
engages in the.manuféc;ure of the sand and gravel into va%iOus products
utilized principally in construétion. In the course of such manufacturing
Solite extracts sand and gravel from reél estate,

‘(2) "Under the alleged authority of §1.27 of its Business, Professidnali
and Occupational Licensing Tax, the County of King George has assessed ;
license tax against Solite with respect to such activity within the Count&. ‘

(3) The license taxes paid by Solite for 1973, 1974 and 1975 are

as follows: i

Year Amount . Date of Pavment
1973 $1,941.61 September 26, 1973 .
1974 6,699.06 May 22, 1974 _ 1

1975 6,125.30 May 16, 1975



(4) The County of King Ceorge erroneously assessed license
tax against Solite.

WHEREFORE, Solite moves the court as follows:

(2a) To declare that the license tax assessments of the County
of King George against Solite for 1973, 1974 and 1975 were, in whole
or in part, erroneous;

(b) To order the County of King George to refund to Solite
$1,941.61, $6,699.60 and $6,125,.30 with respect to the years 1973, 1974
and 1975, respectively.

" (c) To grant Solite all other relief as its case may require

in accordance with law.

SOLITE CORPORATION

///_’\. Rd - o -
/ /’:( ._I - - ..4' *
B’ . - o -’ -'I\J"\ ;";! :', ! ‘::. e
y . - =Tt (S
- .0f Counsel
-.,.__\

Carle E. Davis
Joseph C. Wool, Jr,
McGUIRE, WOODS & BATTLE

- 1400 Ross Building

Richmond, Virginia 23219

CERTIFICATE OF SERVICE

It is hereby certified that a true and exact copy of the foregoing
Application for Correction of Erroneous Tax Assessment was mailed,
postage prepaid, to James W. Haley, Jr., Esq., Commonwealth's Attorney,
County.of King George, 910 Princess Anne Street, Fredericksburg, Virginia

on this the 30th day of December, 1975.
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VIRGINIA:
IN THE CIRCULT COURT OF THE COUNTY OF KING GEORGE

SOLITE CORPORATION,

. . Applicant

Y

COUNTY OF KING GEORGE, VIRGINIA,
: Respondent

ANSVER

The County of King George, Virginia, by i‘ﬁs Commonwealth'!s Attorney,
in answexr to the Application filed against it herein responds and says:
(1) That it has no knowledge as to the truth of paragraph numbered
. one of the A'pplication insofar as Applicants use of the sand and gravel
a.nd neither admits nor denies the allegations of paragraph one, calling
£ ofor strict proof thareof, except that Respondent admits that the
Applicant extracts sand and gravel from rsal estats.
(2) That it admits the allegations of numbered paragraphs 2 and 3 of
the Application. |
(3) That it denies the allegations of numbered paragraph four of the
Application. |
| WHEREFORE, the County of King George, Virginia, respsctfully moves
the Court to dismiss the Application filed against it herein.
COUNTY OF XING GEORGE, VIRGINIA

BiM/:‘—ﬂ—?

- - Ae Blanton Massey
Commonwsalth's Attorne

A. Blanton Massey
Massey and Fickett
P. 0. Box 587

910 Princess Anne Streset .
Ve =2 alechcweem TViwoindia 92h01 . 3

——— — — e p—-




CEZRTIFICATE OF MAILING
It is hereby certified that a true and exact copy of the forsgoing

Ansvwer was mailed, postage prepaid, to Carle E. Davis, 1400 Ross Building,
Richmond, Virginia 23219, on this 21st day of Jamuary 1976.

Wm

/




i'z

. VIRCINIA:
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i
i IN TIE CIRCUIT COURT O TIIZ COWMITY OF KING GEORGE

i
|
|
!
%

S50LITE CORPORATION, Applicant
Ve
COULRTY O KING GEORGE, VIHRGINKIA, Respondent i

-~

MEMORANDUM OF O2INIOI

Solite Corporation (Applicant) filed an application pur-

{
!

suant to §58-1145 of the Code of Virginia for relief from alleged1§
erroneous county tax assessments by King Gecorge County (Respondent)

for the years 1973, 1974 and 1975, in the amounts of $1,941.61,

$5,699.06 and $6,129.30, respectively. The ground on which the

application is based is that Solite is exempt from such assess-

ments because it is engaged in the manufacture of various products

— s peen eam

for the construction industry and that as a manufacturer it is
exenmpt fro@ such local taxation by virtue of the exemption granted
in 558-266.1(4) of the Code of Virginia. The tax in question'is
sought to be charged and collected by authority of §1.27 of the
Bgsiness Professional and Occhational Licensing Tax ordinance

of King George Cocunty, effective September 1, 1973, which reads

as follows:

[
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*"BEvery person conducting or engaging in the occupation .
or business of extracting by whatever mecans any :
mineral, stone, rock, bank gravel or sand in the :
County, shall pay for the privilege an annual license
tax of $1.00 for each $100.00 of gross receipts of i
N the preceding year. The minimum annual license tax '
shall be $25.00. No license shall be required where :
gross receipts do not exceed $2,500.00. i
King George County's position is that the activity engaged
in Ly Solite is nct manufacturing but is the business of "extractir:

stone, rock, bank gravel or sand, and that there is no prohibition

" by the gencral law of Virginia against tarzing the extracting of

ot - s ¢ it s e g e 28

-~

sand or gravel from the earth. Solite, of course, goeg further

in its description of its processing than merely extracting of
gravel on the site in King G=orge. It also, at the same location,

"separates®, "washes", "crushes* and "blends® sand and gravel.

Respondent insists that this operation is not the "manufacturing
and selling of goods, wares and merchandise”, which is contemplate:,
and prohibited, by said §58-266.1(4) of the Code. !

Solite holds that it is a manufacturing operation where

raw material is transformed into a final product which in form,

i
|
!
|
!
quality and adaptability is entirely different from the raw %

material. It cites Commonwealtih v. Mevyor, 180 Va. 466. Mever %

. ]
was a meat packer and as such, for reasons given hereinbelow, was ;
i
i

held to be a manufacturer. Meyer, in addition to slaughtering,
transformed pork into hams, bacon, saucsage and all of the other
well~-known pork products by giving to these materials new forms,

gualities, properties or combinations.

P R
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On the other hand, in a case cited by both the Applicant

and the Respondent, Prentice w. Citv of Richmond, 197 va. 784,
Prentice was engaged in the operation of processing poultry which
were killed, plucked, dressed, chilled and packed for shipping.
The Supreme Court held that such processing was not manufacturing
because there was no change or transformation of the product of

poultry by the above steps in processing it. As indicated by the

il Applicant, that opinion suggests a definition of the degree of

change required for manufacturing in terms of ®"substantial, well-
signalized transformation in form, quality and adaptability
rendering the material more valuable for man's use®”., Applicant

also cites the case of Henrico v. Commonwealth Sand and Gravel

Corporztion, an unpublished opinion by Judge Edmund W. Hening, Jr.;

| of the Circuit Court of that county. Judge llening held that the

~ .

ing. It is significant I believe, that this was a <criminal case,

charﬂing.CDmmonwealth Sand and Gravel with illegal operation of

its plant withqut first obtaining its county license as required
by the ordinance. Of course, the court there had to be certain

beyond a reasonable doubt before upholding the defendants' con-

viction, whereas in the case at bar I believe it is agreed that

the burden is upon the Applicant to show that the tax here was

erronsously levied and collected,

. operation of Cemmonwealth Sand and CGravel was that of manufactur-
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Accordingly, the primary issue here is whether or not the
Applic;ni,‘upon its evidence and exhibits, is engaged in manu- |
facturing. What I determine to bhe a secondary issue will be E
discussed briefly below. The precise questicn of whether or not '
the excavation, washing, crushing and grading of gravel is
manufacturing has never been decided by the Supreme Court of
Virginia., It has, howaver, S2alt with the same principle with
; respect to otlier products, i.e. pork and poultry, as indicated in

the cases discussed above.

In Prentice, supra, the couft quotes with approval from

Anheuser-Busch Brewing Association v. United States, 207 U.S. 556,

as follows:

" ® % ¢ Manufacture implies a change, bhut

every change is not manufacture, and yet every
change in an article is the result of treatment,
labor, and manipulation. But something more is

necessary, ¥ % * _, There must be transformation;

a new and different article must emerge, ‘having a

distinctive name, character or use * * * ! "

In Prentice, the Applicant “argues forcefully for a quanti-
tative definition of manufacturing, that is, the same operational
undertaking is or is not manufacturing depending on the relative

importance of mechanical devices or machinery used in the process

of turning out a particular finished product. Hence, size of
i plant, amount of investment, and production, and degree of
mcchanization plus the hope of earning a profit are the vrimary

| components of appellant's concept of manufacturing.? In that

8
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case, the City [of Richmond] argues on the other hand that
“Prentice has overstressed the quantitative element in manufact-
uring and underenphasized the gualitative factor of change or

transformation of the original ingredient as required by the

decisions is that an industrial or commerciai operation is not
imanufacturing unless in the course of processing there is an
gessential change or transformation of the raw material into an
farticle or product of substantially diffcrent character.”

.} In Meyer, supra, the meat packer was engaged in the
business of purchasing hogs and cattle oh the hoof, slaughtéring
and processing them and selling the resulting but.changed reat
products. In the course of this oper&tion the carcasses of the
-hogs were carved into hams, shculdersg and middlings and what was

left was made into sausage, lard, etc. The hams and shoulders

of about ten days they were wrapped for sale with their weight
noted on the packagé. ‘The}middlings were sliced into breakfast
bacon and packaged for sale. Contiﬁuing, the ﬁourt quoted an
earlier Virginia cose when it said:
"A hog on the ho§f put.throﬁgh plaintiffs’ paciing
plant is no longer a hog. It comes out as hams,

shoulders, middlings, sausage, souse, chitterlings

~ and other articles of commerce fit for consumption,
* % * LI

The court, therefore, distinguishes between the product

in Prentice and the product in Heyer. Although the poultry in

9

were tenderized, salted, smoked and cured and after the expiration,

| virginia cases. It contends that the central theme of the Virginie

|

]
1

§
.




I
h
|
i

1
i
.

o
R
i
I
!

!‘!
"
I

i
'

i
'
i
i
1
i
1

Jp—

Prentice was killed, cleaned, plucked and carved into smaller

picces, it remained poultry. In the case of the pork, it was

cuanged into different forms and products, each known by a

.

different name, a narrow distinction, one might say, vet a real
oine, nevertheleess,
In the case of gravel or sand, despite the fact that it

is washzd4, crushed and graded by machincry, however complex, it

[&]
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we are to rely upon Virginia cases only, the Prentice case is
so closely analogous to the one at bar that I must hold that

Solite's operations are not manufacturing. I would go further,

however, and cite the interesting and well-reasoned Horth Carolina

case of Dulke Power Co., v. Clayton, 274 K. C., at Page 513,

attached to Respondent's brief, in which the North Carolina court
takes up the question of whether or not coal, after having been
scparated from the rock and slate mined with it and then crushed,
rewmains in its “original or unmanufactured state® within the
meaning of the North Carolina statute defining the latter quoted
phrase,
“To make an article ‘manufactured', the application
-0of the labor must result in a new and different
article with a distinctive name, character, or use
* # * , Thus, the usual connotation of manu-
" facturing is the making of a new product from raw
or partly wrought materials. Carbonize coal in a

coke oven and a new and different product, coke,
has been manufactured. Crush coal, however, and it

10

gtill gravel when it leaves Xing George Countv. MNo new product

created from raw materials in that county. I am convinced that

G r——— . oy om —
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is still merely cocal * ® d . Removing coal

from underground and bringing it to the surface is
mining; it does not ccnstitute manufacturing. The

first step in processing coal for sale is to

separate it from the impurities which, of necessity,
have been mined with it. This mechanical process,
called cleaning, changes the coal no more than

shucking does an ear of corn; the coal itsclf remains

in its original or unmanufactured state - exactly

as it came from the ground in chunks, or lumps, of
varying sizes. Manufacturing is not involved in the
first step. The second step is to reduce the size

of the coal bv crushing it. I3 crushed coal manufactured
coal? Neither our rescarch nor that of ccunsel hac
proauced a decisicn whether the crushing of coal con-
cstitutes marnufacturing within the moaning of taxing
statutes. Cases irvolving the crushing and screening

of quarried rock, however, are analogous. The
majority of jurisdictions which have decided the
question hold that guarrying and crushing stone is
not manufacturing.® (citing numerous cases from
various states)

And stating finally:

“ile have considered these cases, and they do not
persuade us that crushing coal is a manufacturing
process as that term is generally understood.”

Try as I might, I cannot reach any other conclusion con-

cerning the extracting, washing and grading of gravel. The most

well-considered cases that I have studied convince me that Solite':

operation fails to bring it within-the ménufacturing prohibition
of the Virginia statute. Plainly; the gravel is "excavated", or
“extractedf, or "severed®", and after its washing, crﬁshing and
grading it is‘still gravel., | |

I must also agree with the cited épinion of the Attorney
Ceneral that a county or cit;.y \'ﬂhi&.:h taa'ces the extractiﬁg or
excavating of a natural resource such a§ éravel is not prevented

.1




g by implication from levying such a tax merely because 558-266.1:1:
chooses to include therein only the business "of severing coal !
or gases from the earth", and omits mention of gravel or other X
mineral. At first blush it might appear, as indicated by the

| Applicant, that limitiﬁg such mined resources to coal and gases
coulq imply that a county or city is not authorized to tax the ;
cevering ¢ any other mineral or produc£ from the earth. Indeed,’

as pointed out by Mr. Davis, the General Assembly failed to pass

House Bill No. 1890, offered on January 24, 1973, which would

have added the authority to tax sand, gravel, stone and other

minerals to §58-774. This bill failed of passage. I cannot

et s = ae mtee

agree, however, that either of these cited sections are exclusive

of limitations upon each other; it was §58-774 which was sought

Attorney Goneral in his opinion of April 4, 1969, appended to

é:
!:
6
§
!l

| Respondart's brief, asserts that he is unable to f£find any pro-

{
i
!

rvision of the Virginii statute which would prohibit the levying

Reither can I. Respondent also cites and appends the opinion of
the Attorney General dated June 6, 1974, a somewhat more complete
one, touching upon the very same points at issueihere. Of course,
this'court is not bound by these opinions but they are certainly
persuésive, and pxesumably arrived at only after extensive

research; and in light of my own research it is difficult for me

to disagree with then.

12

of a license tax upon the process of extracting natural resources.



I must, therefore, hold that Solite is not engaged in
manufacturing.
The other issue, referred to above as secondary, gives me

some problem. It is that the ordinance allows the license tax

of the preceding yeaf". There is evidence or a contention by
Athe Applicant that a considerable portion of this gravel goes
i _
a gross receipts tax in Ring George could not_be based upon the
sale of manufactured products such as concrete_which are produced
by Solite in King George Coﬁnty or elsewhere.
i ]
Ip would, therefore, seem that the proper measure of the
tax would be the gross receipts apportionable to the extraction,
proceséing and sale of gravel and sand, and should not include
any gross receipts calculated upon its sale, and manufacture of
concrete or othef different product which clearly entaills a
manufacturing érocess.
Counsel should attempt to agree upon a formula for such

caiculation which would be included in an order effectuating the

holding in this opinjon. If this cannot be done after a good

Ifaith effort, I will be glad to convene a brief hearing for the

13

-

to be charged at the rate of " $1.00 per $100.00 of gross receipts

i
i
!
'

!into manufacturing concrete at another of its locations. Certainly

1




purpose of constructing such a formula, at a mutually agreeable

-~

early date, and to consider any other appropriate points concern-

ing mutual obligations of the parties to eacih otner.

7.

) 57 - '*Q§ége

- Date: Auqust 12, 1877.
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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF KING GEORGE

SOLITE CORPORATION,

Applicant,
v.
COUNTY OF KING GEORGE, VIRGINIA,

Defendant.

ORDER

This cause having been regularly matured, beén docketed
and set for hearing, came on to be heard upon the application
for.correction of erroneous tax assessment, process having been
duly served upon the Defendant, and upon the answer filed
thereto and upon the evidence presented and upon argument of
counsel and upon the trial briefs presented, the Court doth find

that for 1973, 1974 and 1975, the activities of Solite Corpora-

tion involving the extraction and processing (crushing, washing:

and grading, etc.) of sand and gravel is not manufacturing and
the Court further finds that Solite Corporation, in addition to
extragting and processing sand and gravel which is not manu-
facturing, may be in the business of using sand and gravel which
it extracts and processes to produce concrete and other manu-
factured products, the Court doth further find that the tax rate
contained in §1.27 of the Business Professional and Occupational
Licensing tax ordinance of King Géorge County, effective
September 1, 1973, shall be applied as to Solite Corporation in
this case only to its gross receipts attributable to the extrac-

tion, processing and sale of sand and gravel which comes froéom

15
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King George County and ‘shall not apply to gross receipts
attributable to any further process to which the sand and gravel
is subjected which would constitute manufacturing; and the Court
fu?ther finding.that Solite Corporation has conceded that all of
its gross receipts reported for 1973, 1974 and 1975 were attribﬁ-
table to thé extraction, processing and sale of sand and gravel
which comes from King George County, the Court doth ADJUDGE, |
ORDER and DECREE that judgment be and hereby is granted to the’

Defendant, County of King George, Virginia.

ENTER:

JUDGE: M\ A M

DATE : MM‘?/?%F’

I ask for this:

oo
sel}for Déféﬁdant///

gwiéfi:iid olzkfted i§£;2W£Lz,/

Eounsel?fbnvApplicant

/j&/ma///f/mﬂ— 16

Recorded in Common Law Order Book No. 9, at page 360

1




IN THE

SUPREME COURT OF VIRGINIA

Record No.

SOLITE CORPQRATION,
Appellant,
v,
COU&Té OF KING GEORGE, VIRGiNIA,

Appellee.

'ASSIGNMENT OF ERROR
AND

PETITION FOR APPEAL

Carle E. Davis
Joseph C. Wool, Jr.

McGuire, Woods & Battle
1400 Ross Building A '
Richmond, Virginia 23219 -

Counsel for Appellant
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Assignment of Errors

l. The trial court erred in holding that Solite's activities
of extracting and processing sand and gravel were not ménufacturing
and that therefore Solite was not exempted under §58-266.1(4)

of the Code from license tax assessment under the Ordinance.

2. The trial court erred in denying the application of Solite
for relief from erroneous tax assessment by the County under the

Ordinance for the years 1973, 1974 and 197S5.

Nature of the Case

This case involves the application of the licensing tax
imposed by the Ordinance to a business conducted in the County
by Solite. Solite initiated the action by availing itself of
the provisions of §58-1145 of the Code for correction of erroneous
assessment of County téxes in the amounts of $1,941.61, $6,699.06

and $6,129.30 for 1973, 1974 and 1975, respectively.

Material Proceedings in Lower Court

The trial court heard the evidence in the case without jury
and, following the filing of briefs by the parties, issued a
memoranduﬁ of opinion which concluded that Solite was not engaged-
in manufacturing and therefore was not exempt from license tax

assessment under the Ordinance.

If the Court had determined that Solite's activities in the



VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF KING GEORGE

SOLITE CORPORATION,
Plaintiff
Ve

COUNTY OF KING GEORGE,

N TN TN o AN TN

Defendant

TRANSCRIPT OF HEARING

Before: HONORABIE JOHN A, JAMISON, Judge
2:15 p.m.
August 30, 1976

Fredericksburg, Virginia

C. QOverton Lee

SETENOGRAPH (FR) SHORTHAND REFORTERS
MUTUAL BUILDING
RICHMOND, VIRGINIA 2329
AREA 703'648-3785

Reported by:
Dwayne M, Savik

19
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23

24

C. OVERTON LEE

CHCPTMAND RERTRTE RS

MUTUEL BUILINING
RICHMOND VA, {32's

—-

Appearances:

McGUIRE, WOODS & BATTLE
By: CARLE E, DAVIS, ESQ.

JOSEPH C., WOOL, JR., ESG.
attorneys, of counsel for plaintifs

A. BLANTON MASSEY, ESQ.

Commonwealth's Attorney for the County
of King George, of counsel for defendart

IN b E X

Opening statements: Plalntiff

Defendant
Evidence adduced in behalf of Plaintiff
Plaintiff rests in chief
Evidence adduced in behalf of Defendant
Testimony closed
Ad journment

Certificate of Reporter

WITNESSES

PLAINTIFF: Direct

10
40
%0
4
m
TR

Raymond F. Wingo, Jr. 10
Robert B. Mllner, Jr. 35
DEFENDANT:

Raymond F. Wingo, Jr. Lo

20

Cross Redirect i
25 34
37

——continued——— ;3 -———
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21

22

23

24

RICHMONG . VA, 23710

Inde x

!

No.

PLATNTIFF'S:

1

DEFENDANT 'S+

EXBIBITS
For
Description Ident.
Typed description of orera-
tions titled "Solite Corpora-
tion King George Sand & Gravel
Plant operations” 4

Photo: Solite Corporation plant
in King George County L

Plastic bag: unvrocessed earth &

even bottles of "concrete sand"
ingredients

FPive plastic bags of various sizes
of gravel roci:

Copy of King George County Ordinance
"Business, Professional and
Occupational Licensing Tax" effec-
tive Sept., 1, 1973
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10

20

21

22

23

24

C. OVERTON LEE

SHORTHAND REPCRTERS l
MUTUAL BUILDING

RICHMOND, VA, 23219

|
!

PRCCEEDINGS ’!

THE COURT: All right, gentlemen, are you readyz
to proceed”

MR. DAVIS: Yes, sir, Your Honor; Carle r.
Davis and Joseph C. Wool, Jr. for the plaintiff, Solite
Corporation.

THE COURT: All richt, ana A. Blanton iiassey--

MR. MASSEY: Yes, Blanton Massey, Commonwealth's |
Attorney for King George County representing the County of
Xing George.

THE COURT: All right, you mey proceed,

MR. DAVIS: Solite Corporation operates a plant -
in the County of King George where it extracts materials from:
the earth which it manufactures into sand and gravel. Under ;

!

the alleged authority of Section 1.27 of its "Business, ;
Professional and Occupational Licensing Tax", the County of |
King George has assessed license tax against Solite Corporation
for the years 1973, 1974 and 1975. Section 1.27 levies an
annual license tax of one dollar per each one hundred dollars
of gross receipts for the privilege of extracting minersal,
stone, rock, bank gravel and sand.,

Solite contends that the County of King George

has no legal authority to ilmpose & license tax on it under

the law & Virginia.

<2
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21

22

23

24

“.WVERITIVICLED
SHNORTHAND REPORTERS

MUTUAL BUILDING 2

RICHMOND, VA. 23279

|
|
|

The County derives its authority to impose a

license tax under Section 58-266.1 of the Code of Virginia, |

!

subject to certain limitations set forth in such section.
The ssction provides that no county shall levy 2 license tax -
on a mamufacturer. This restriction is in eccordance with

the Commonwealth's announced purpose when such restriction

wes enacted in 1964, to encourage new wealth through industrial

growvth by elimineting local taxe: impedins ths grouth of
manufacturing businesses in Virginia.

Solite'!'s operation in King George is =a manufac-:
turing business and not a business of excavation. Excavation
is merely incidental to the busiress of manufacturing; ;

excavatlion is mt a separats businese. !

Further, the Virginia law under Section 58-266.1%

!

1

of the Code permits a county to levy an extraction tax only on

coal and gas, not on sand and gravel., However, for the
privilege of 1mposing an extraction tax on coaliand gas, the
county must forego its privilege of imposing a severance
tax on coal and gas as permitted by Section 58-774 of the Code
It is also Solite's position that even if the
Court should rule that the county has the authority to enact
a license tax on extraction of sand and gravel the tax should
be limited to the excavation activity and not extended to the

manuf'acturing operation.

23



C. OVERTON LEE
SMORTHAND REPORTERS
MUTUAL BUILDING 3

U+

10

15

16

17

18

19

20

21

22

23

24

RICHMOND. VA, 23219

i

It should be noted that the Commonwealth's

restriction on the imposition of a tax on a manufacturer has |
been clearly recognized by the County of King George. King |
George has not attempted in any instance to levy or impose
a license tax on a manufa cburing operation.
Your Honor, it mey be well, to save your time,
if I would have marked for identificetion the items thsat
I will introduce, exhibits I wiil introduce into evidsnce,
I have agreed that one page of a description of the operations
at King George plant would be retyped., With your permission,'
I would like to introduce the description whicn you have
been furnished, with a correction of the page © typed and |
sent from my office. I would request that that be identified;
as Plaintiff's Exhibit 1.
THE COURT: All right, it shall be admitted. I
MR. MASSEY: Your Honor, for clarification,
Mr, Davls, 1s that entire sentence going to be deleted, from
the bottom of page 6 to the top of page 7?
MR, DAVIS: That is correct, Your Honor.
MR. MASsEY: All right.
MR, DAVIS: As Plaintiff's Exhibit No. 2, I
thought 1t would be helpful for the Court to see a picture of
the actual plant at King George County, and attached to such

picture is a photograph from a magazine showing the same type

<4
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of plant that 1s in King George County.
MR. MASSEY: Your Honor, before Mr. Davis

nroceeds to introduce any evidence I would 1like to make &

brief opening statement as to ths County's pocition, so that

the Court will be aware of that as it hears the evidence
tcday. Is that acceptable?

THE COURT: Eave you finiszhed your orexins

statement, Mr. Davis?

MR. DAVIS: Yes, sir.

(A typed one page 'descripiion of the operations"

at Solite's King George County plant, was marked

Plaintiff's Exhibit 1 for identification.)

(A photo of Solite's King George County piant
with attached copy of magezine article with photo and
copy describing similar operating to that of Solite's

King George County plant were marked Plaintiff's
Exhibit 2 for identification, )

MR, MASSEY: The position of the County, Your
Honor, 1s that we agree as to the lssues to be heard by the
Court today, as the issues themselves are expressed by Mr.
Davis, in that we are concerned with whether or not this

process or this what is taking place In King George by Solite

45
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I
i Corporation 1s in fact a manufacturing business, or if it is:

Just an integrel part of the extraction process yielding sani
and gravel, ard comes uncer the suthority of that section |
of ths Code as quoted by Mr. Davis, 58-260. 1.
It is the County's position that general suthority
; is granted tﬁe counties, including King Georges, to levy a tax!
of this naturs, a business, orofessiona’ and occupzationezl
licencings tesi, on sand and gravel opsretions such as ars
§ taking place by Solite Corporation., And in particulear, in
King George County, this comes under Section 1.27 of their
| County Ordinance on Business, Professional and Occupational
% Licensing Tax, as enacted or effective September 1, 1973. .
| ‘With Mr. Devis' permission, I would ask that =z i
g copy of this ordinance be included in the record as initial
’ consideration, along with the statement that he has introduceé
regarding the nature of that process. ' . |
MR. DAVIS: I concur with that suggestion.
MR. MASSEY: All right.
THE COURT: Do you want to introduce yours now?
MR. MASSEY: Your Honor, I believe I left--~
THE COURT: I have a copy.
MR. MASSEY: Yes, sir, if that could serve as
the copy introduced.

l
THE COURT: If there ismo objection, it will be

A
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marked Defendant's Exhibit 1.

(A copy of King George County Ordinance Section
1.27 of "Business, Professional and Occupational
Licensing Tax" effective Sept. 1. 197% was received

as Defendant's Exhibit 1.)

MR. MASSEY: Your Homor, it is the County's

position, iased on the authority of the State statute, general

suthority of 58-260,1, that even though the legislature may
have enacted 58-266,1:1 specifying the tax on the severence

of coal and gases,that this did not in any way affect the

!

|

i
!
i
!
!

i

general authority for a county to enact a tax such as the one'g
|

that has been imposed on Solite Corporation.

As the Court considers the evidence today, and
from the record that is produced today, I would like the
Court to keep in mind that the process, if that is what it
should be called, that takes place in King Géorge County by
Solite Corporation 1s ncne other than what could be done by
ha.nd; but has been made much more sophisticated through the
increased need for the product or the sand and gravel demands
that are made on Solite Corporation; that what they do is

basically change large pleces of rock or generally rough sand

i

o
|
l
!
i
i

and gravel from King George into smaller gravel, and into what

they call aggregate more or less. I believe the Court will.
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hear these specialized terms used in the industry, but it

refers to no> more than various sizes and shapes of sand and
gravel. And that what Solite producez or wrocesses in E
King George County is none other than a convenient extractioﬁ,
of sand and gravel and, 1f the Court will observe the i
evidence, the Court will find that the result of their procesg
is still sand and gravel. a sand and rock; it is in fact the
scme thing that they start with but of different sizes and
shapes and segregated in that nature,

And so I asi the Court to conslder this and to
note particularly what I have pointed out as the various
witnesses come before you, and recognize that this process 13;
a process but is not marufacturing; that it is an integral !
part of the extraction, it is in fact the extraction. That ?
the mere removal from the ground would be nothing, that
something has to be done with it, and it is merely a convenience
for the further distribution of that material, Thank you.Your
Honor.

THE COURT: Just as a matter of historical
information, 1s this ordinance which became effective on
September 1, 1973 the first they have had? Is this the first
time they have had such an ordinance with respect to gravel

operations in the County?

MR. MASSEY: Yes, that's correct, Your Honor.

<8



17

18

19

20

21

22

23

24

L.UVERIUN LLEE
SHORTHAND PEPORTERS ) 8
MUTUAL BUILDING

RICHMOND, VA, 222719

|
!
i
%
|
!

THE COURT: DBack in the days when Mr. Smoot was
making his you didn't tax him,

MR, MASSEY: No, Your Honor.

MR, DAVIS: Your Honor. cont’nuing with the
plaintiff's exhibits, I would like to offer for identification
some earth removed and in its unprocessed state, !

THZ COURT - All richt, 4o vou have anvthing like
2 tag for thet? If we hed - stapler we could stacle it.

MR. DAVIS- That would be No. 3.

MR. MASSEY: Your Honor, it's my understanding
that Mr. Davis will attach to these exhibits numpers that
correspond to the stages of the rrocess on the informational ;
sheets that have been introduced. 1Is that correct? Or will ?

you be able to do that®
MR. DAVIS: I'm not sure I can do this. Ve will'
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