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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2~16
ARLIN'GTON AND FAIRFAX MOTOR TRANSPORTATION COMP ANY, A COR,PORATION,
Plaintiff in Error,
versus

JAMES H. SIMMONDS, ADMINISTRATOR OF THE ES~
TATE OF ANNA MALLINOFF, Defendant in Error.

PETITION FOR A WRIT OF ERROR AND
SUPERSEDE.AS.

To tJ,,e Honorable Judges of the Supreme Court of Appeals
of Virginia:

Your petitioner, Arlington and F'airfax Motor Transportation Company, a corporation, respectfully shows that it is
aggrieved by a final order of judgment entered by the Circuit Court of Arlington County, Virginia, on August 30th,
1943; said judgment being· entered on .the verdict of a jury in
.favor of the plaintiff, James H. Simmonds, Administrator of
the Estate of Anna Mallinoff, against this petitioner .as .defendant, in the sum of $6,000.00 and costs, to which judgment
of the court this petitioner now asks a writ of error and supersedeas and to that end presents the record of .the proceedings
in the court below. The case in the trial court was entitled
.rames H. Simmonds, Administrator of the Estate of Anna
Mallinoff, Plaintiff, v. Arlington and Fairfax Motor Trans-
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portation Company, a corporation,Defendant, and the parties
will be ref erred to in this petition as in t!,ie trial court.
2*

•THE.·PLEA.DINGS.. ,

The plaintiff proceeded by motion for judgment alleging
that his decedent was killed by negligence of the defendant.
This alleged negligence was set out in two counts: the first
count based on negligent operation of defendant's bus from
which the plaintiff had just alighted, and the second count
based on the alleged· :fact that the passenger had been discharged at an unsafe place.
The defendant filed plea of the general issue and a statement of the g-rounds of defense. ·
The case ,va:s beard before a jury ·which returned the verdict aforesaid. Thereupon the defendant moved to set aside
the verdict and either enter final judgment in its favor or
grant it a new trial. This motion was overruled by the trial
court and final judgment entered.
The defendant in this petition claims that the court erred
in admitting evidence over the objection of the defendant;
in granting instructions offered by the plaintiff over the objection and exception of the defendant; in refusing instruction K offered by the defendant; and in overruling defendant's motions, first to strike the evidence of the plaintiff and
second to set aside the said verdict and in entering the said
final judgment over the objections and exceptions of the defendant.

ASSIGNMENT OF ERRORS.
(1) The court erred in admittinp: evidence nurportino; to
show a potential danger at the point where Mrs. Mallinoff
a• was •discharged from the bus.
(2) The court erred in granting instructions Nos. 4, 7a,
9 and 10.
(3) The court erred in refusing to g1~ant instruction K offered bv the defendant.
( 4) The court erred in refusing to set aside the verdict and
either

enter final :iudJm}ent for the defendant, or
(b) grant defendant a new ~rial..

(a)

.I
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STATEMENT OF FACTS.
The defendant is a public carrier operating a passenge~
bus line throug·h .Arlington County, Virginia. In the course
of its operation the busses travel along a highway known as
Glebe li,oad. Approaching from the south the latter interse-cts another hig·nway known as Wilson Boulevard, swings
to the left along Wilson Boulevard for a short distance and
cuts off again to the north. At the point of intersection the
angle with Wilson Boulev:ard to the right is considerably less
than a right angle and in this acute angle is located a :filling
station known as Cumberland's. Immediately west of the
filling station is a safety sign requiring all traffic on Glebe
Road to come to a stop before entering Wilson Boulevard.
Glebe Road is a State highway paved to a width of between
twenty and twenty-one feet with a white line along the center
marking the division between northbound and southbound
traffic. This pavement continues into Wilson Boulevard
4* with *the same width and the same marking up to the intersection. At the filling station and around the angle to
the right leading into Wilson Boµlevard someone, either the
State, County or an individual, has placed a hard surface and
has curved the same so that it cuts off the sharp point of
this angle and snubs it into a curve having. the apparent
effect of" widening out the mouth of Glebe Road. This extra pavement is two inches lower than the twenty-foot surface which the· State has placed on Glebe Road. The photograph filed by the.plaintiff with the ·evidence, marked plaintiff's Exhibit 3, shows plainly this difference in elevation
and the well defined outlines. of the traveled portion of Glebe
Road.
For· ten· years the busses had used the point on Glebe
R.oad near the stop sign as a regular bus stop. On the day
in question, September 1st, 1942, at about five o'clock P. M.,.
Mrs. l\fallinoff was a passenger on a northbound bus on
Glebe Road. She had ridden on this route prior to that
date and had gotten off at that particular stop before. The
bus came ·to a stop with its rear opposite the stop sign. Several passengers got off, amon~ them Mrs. Mallinoff, who
was the last to step from the bus. The driver closed the
door, looked ahead to see that his way was clear, and slowly
~tarted his bus, steering it slightly to the left to make a lefthand turn into Wilson Boulevard. Mrs. Mallin off, after
getting: off the bus. and after the bus had started. turned to
l1er left and started across Glebe Road immediately in front
of it, so close that one eyewitness placed her within one and

4,

Supreme Court. of Appe_als of Virginia

one-half feet (:Samet, R., p. 105) and the other eyewit5* ness placed her within three *feet of it (Parisi, R., p .
. 88). She was struck by the right front of the bus,
knocked down and the bus rolled over her legs, which protruded out~ide the right front wheel with her torso under
the bus; the bus coming to rest with one of her legs on each
side of the right front wheel.
. lVIrs. Mallinoff was very short of stature and owing to this
and .the unexpected manner in which she attempted to cut
across in front of the bus the driver of the latter did not see
her. However, he stopped instantly, going at most but five
or six feet after hitting her.
From the injuries received she died.
There were two disinterested eyewitnesses to the tragedy.
Joseph Parisi was standing on the north of Wilson Boulevard opposite the intersection of Glebe Road where there is
a little platform used by persons waiting for busses. He
did not see Mrs. Mallinoff get off the bus. ln his own words,
,., The .only thing I saw was when she tried to cross and got
hit'' (R., p. 89). He described what he saw as follows:
''Well, I was waiting for the shuttle bus to take me home
and all of a sudden I saw this woman trying to cross and
the bus got rolling and hit the lady and she got underneath
the bus'' ( R., p. 87) .
On direct examination he said as well as he could remember she started across before the bus started moving, but on
cross examination he said he was not certain which started
first and again on re-direct the plaintiff's attorney asked:

"Q. Had the bus started at that time as far as you could
observe¥
·,,A. No, I can't remember distinctly, but I know the moment she started to cross the bus moved down a little"· (R.,
p. 91).
6*

*The other eyewitness, Herman Samet, was standing
on the north side of Wilson Boulevard a little west of
Parisi. He was looking directlv at the bus when it stopped
and let off several passengers, Mrs. Mallinoff being the last
off. She was short and stout. In his own words:

"Q. What did she do?
'' A. She stepped off the bus and was carrying a shopping
bag. She hesitated a minute. turned to the left and went
across in front of the bus" (R., p. 105).
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And again:

"Q. At the time she turned and started in front of the bus
had the bus started moving again 7
"A. Yes, it had started and was slowly movmg. He
shifted first'' ( R., p. 105).
He then stated she was· apparently within one and onehalf feet of the front of the bus when she started to cross
and was hit by the right-hand part of the front of the bus.
Measurements were taken by the officer, who made the
investigation. These measurements show that the bus was
on the right-hand side of the white line dividing traffic on
Glebe Road. '\Vhen it came to a stop its rear was a little
north of the stop sign. It had traveled, however, around ten
or twelve feet after discharging· the passengers so that at the
moment of discharge the rear was opposite or a little south
of the stop sign.
The width of the crowned section of Glebe Road as· improved by the State was fixed by Officer Palmer at twentythree to twenty-four feet and by plaintiff's witness, DeLashmutt, at between twenty and twenty-one feet. The
7i/l *surfaced space between this paved road and the filling
station curb was apparently twelve or thirteen feet on
the straightaway and it increases with the curve as it runs
into ·wnson Boulevard. The distance from the right rear of
the bus in its position when Officer Palmer arrived to the
nearest point of the curb was 15.1 feet. After making allowances for the fact that the bus had moved forward some ten
or twelve feet and veered to the left after discharging the
passengers the distance from the rear of the bus at the point
of discharge to the nearest point of curb was probably not
over thirteen feet and perhaps a little less.
The nlaintiff attempfed to show that traffic going north on
Gebe Road and preparing to turn right into Wilson Boulevard travelled over this surfaced space between the crowned
portion of Glebe Road and the curb at the fillin~ station and
that hecause of this fact the spot at which Mrs. l\fallinoff
was discharged from the bus was a dang·erous place and the
bus companv w11s neg·ligent in permitting· her to alig·ht there.
The plaintiff also cfoims that automobiles ~oing west on
Wilson Boulevard and turning left into Glebe Road would
.
cut this corner. ·
There wa~ nn evidence at all that anyone was attempting
to g·o throug·h this ~mace on the dav in question or that there
was any traffic on Glebe Road at the time going northwardly

6
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and not a scintilla of evidence that M1·s. Mallinoff was in
danger of being hit by any vehicle as she alighted or was
standing in the road or tha~ there was any necessity for her
to start ac~oss in front of the bus to avoid any present danger
of any kind.

8*

*THE CLAIMS OF THE RESPECTIVE PARTIES.

The plaintiff claims that Mrs. Mallinoff was put off the
bus at a dangerous place; that because of the stop sign she
had the right of way to pass across in front of the bus; that
she was crossing at an intersection and was entitled to the
right of way on this basis; that the bus driver failed to yield
the right of way_ to h~r; that the bus driver failed to keep a
proper lookout; that Mrs. Mallinoff retained her status as a
passenger after alighting from the bus up to the moment of
the collision and was entitled to the degree of care due from
a carrier to a .passenger.
·
The defendant claims that there was no primary negligence
on its part; that Mrs. Mallinoff ceased to be a passenger
when sh(;! alig·hted; that she was not entitled to any right of
way under the facts p~~oven; that the spot where she was discharged was not a dangerous one and there was no danger .
to her at the time of the accident; and that in walking in
front of this bus, which she knew was moving or about to
move, she was guilty of contributory neg·ligence barring recovery; in fact that the collision was caused by her own neg~
ligence without fault on the part of the defendant.
ARGUMENT.
(a) Assigmnent of Error Number One.

Argument on the assignment of error number one, and on
instruction number ten, relates to the same question and will
be given fully in the comment on instruction number ten
hereinafter set forth.
(b) Assignment of Error Number Two.

98

$The objections under this assignment relate to the
granting- of instructions numbers four, seven a, nine and
ten, offered by the plaintiff and objected to and granted over
the exception of the defendant.
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Plaintiff's Instruct'io'li No. 4.

Before proceeding into or across an intersection against a
"stop'' sign, it was the duty of' the driver of the bus to keep
a lookout sufficient to ascertain that such movement could
be made with safety to pedestrians crossing at the intersec:..
tion; and if you find that he failed to do so before starting
into the intersection, the defendant was guilty of negligence.
This instruetion as set forth is objectionable on at least
two grounds.
First, this instruction is so worded as to make the defendant an insurer of the safety of pedestrians crossing at' an
intersection. In other words the instruction states that it
is the duty of the driver of the bus at all events to keep a lookout suf ficien,t to ascertain that the movement of his bus could
be made with safety to pedestrians and if he failed to do
this he was g·uilty of negligence. This is not the degree of
care provided by the Virginia law. He was merely charged
with duty to use "reasonable care'' to see that the bus could
be moved with safety to the pedestrians. This question was
before this Court in the case of Wright v. Viar, 174 S. E. 766,
768. In that case the driver of an automobile started out
from the curb. The Statute provided that before making
~uch a movement be should '' first see that such movement
can be made in safety'' and then that he should give signals.
The court, ·after reciting these burdens placed upon tli'e
driver, said:
10*

*''In the performance of these duties he must exercise ordinary care. He must use the care commensurate with the dangers which such a situation presents.''
After reciting the evidence and ·concluding that the defendant was guilty of negligence the court stated:

"Thus from his own testimony the jury could reasonably
have concluded that he did not exercise ordinary care in performing· the duty imposed upon him; that is, fo :first see that
his movement could be made in safety to the plaintiff."
. See also Virginia_ Electric~ Power Com.pan11 v. Holtz, 174
S. E. 870. where the reasonableness of the driver's action
in attempting_to make a left-hand tiJ.rn under a similar· statute was stated by the court to be the test. We. therefore,
submit that this instruction is plainly wrong in this respect

8
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and places upon the defendant a greater burden than the law
.
provides.
This instruction is open to the second objection that there
is no evidence to support it .and that it was not proper in
this case. We do not have here a lady waiting at the curb
and starting across the intersection within a cross walk and
an automobile approaching and running into her. We have
just the opposite. We have a lady standing at a place of
safety in the highway, having just alighted from the bus and
after the bus starts attempting to cut across in front of it.
Under these circumstances the existence or non-existence of
a stop sign at that point is entirely immaterial. As a matter
of fact the bus driver testified in answer to a question of
Mr. Simmonds that he was preparing to make a left-hand
turn and had moved out into the street so that he was just
to the right of the center line. All of this could have been
observed by Mrs. Mallinoff. To say that she had the right
under those circumstances to suddenly step out in front
11 * of the bus and *claim a protection because of a stop
sign, which was a good many feet to the rear of the
front of the bus, is carrying the protection given pedestrians
far beyond any intent or actual wording of the law. The
stop sign law, just as the right of way law, at intersections
is intended to prevent congestion of traffic and, of course,
to promote safety. By once having stopped and seeing nothing in front and again starting the bus there was certainly
no duty on the bus driver to do anything more and there was
no protection of Mrs. Mallinoff against her own gross carelessness in running in front of the travelling vehicle.

Plaintiff's Instriwtion No. 7-A.
If you find Anna Mallinoff was crossing Glebe Road at
the intersection with Wilson Boulevard, you are instructed
that she had the right of way over the bus, subject to the
qualification that she could not enter the intersection regard-less of approaching traffic.
This instruction is so directlv ~ontrnrv to all of the cases
that it is plainly wrong. No claim of right of way can excuse a person from the duty to use ordinary care in her own
behalf. This burden is upon her flt all events and nt all
times whether she is at an intersection or anywhere else in
the higbwav. While ordinarv <mm nt an intersection in view
of the rfo;ht of wav rule might be differimt from that at otlHff
points it, nevertheless, is not abolished. If she knew or by
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the use of reasonable care should have known that the right
of way was not going to be yielded to her and could have
a voided the collision by using due care she is neglig·ent and
this instruction gives her an absolute right of way subject
only to the qualitication that she could not enter the in12* tersection *·'regardless of approaching traffic''. The
instruction, if given at all, should have incorporated
in it the provision of law that she must use ordinary care.
The instruction as given misled the jury into believing that
she could throw care to the winds and rush out into the intersection with the only qualification that she could not do so
''regardless'' of approaching· traffic.
The Connecticut 8upreme Court reported in 148 At. 371 as
follows:

"It is, of course, true that under these and all circumstances
it is the duty of each driver to use reasonable care to avoid a
collision and though he may have the right of way by statute
no driver is justified in enforcing that right if he has reason
to suppose that in doing so he will incur the danger of a collision.''

In Pield v. Weber, 169 At. 732, 734, the Supreme Court of
Maine stated:
'' This does not mean that a motorist is justified in enforcing his right if he has reason to believe that in doing so
he will incur danger of collision. The right. is not an absolute privilege but something relative. It does not confer a
license to violate other traffic laws nor abrogate the legal requirement for care, not alone for the safety of its possessor
but, as well, for that of other travelers."

In Lund v. Western Union 7'elegraph Conipany, 74 P., 2nd
Series, 220, 223, the Supreme Court of Washington in upholding an instruction on the care of a person having the right
of way said:
"The jury was charged that it was the duty of the appellant even though it be found that appellant had the right of
way in crossing Hamilton Street to make use of all his senses
to observe danger and if by his failure so to do he sustained
injuries he would be guilty of contributory negligence.''
In Parlcer v. Ullom, 271 P. 187, the Colorado Supreme Court

!--Rid:
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~'One having the right of way is not absolved from duty to
nse reasonable care.''

*And we further contend that this instruction should
not have been given in any form because it is not sup·
ported· by the evidence.
Mrs. Mallinoff was not crossing Glebe Road under circumstances giving· her any right of way over the bus and to instruct the jury that she was was practically to tell them that
she could run directly in front of the bus at a time when the bus
driver· could not discover her presence and even though he
did not know, or by the use of reasonable diligence could not
ascertain ·her presence, still require l1im to yield a rig·ht of
way to her. Such is not and cannot be the law. The rig·ht of
way for pedestri~ns at an intersection applies only to persons crossing the street in the ordinary course of traffic and
not to those moving in the street under special circumstances
such as we have here.

13*

Plaintiff's Instruction No. 9.
"If the driver of the bus saw or, by the exercise of ordinary
care, could have seen Anna Mallinoff in a place of peril, of
which danger she was unconscious, or from which she was
unable to extricate herself, and said bus driver had a clear
chance to avoid the accident with safety to himself, it was
his duty to tal~e such chance; and if you find he had such a
clear chance as herein outlined, you shall return a verdict for
the plaintiff, reg·ardless of whether or not said Anna Mallinoff
was also neg·ligent. ''

This instruction is plainly wrong because there is no evidence whatever in this case to support it. For this instruction to be ,given, Mrs! Mallinoff 's negligence must be conce.ded.
She must haye then been placed in a position of peril of which
she was oblivious or from which she was unable to extricate herself, and having placed herself in this position by lier
own negµgence slie claims the right to be excused because the
defendant saw 9r by the use of rea·sonable care should have
se~n her predicament in time to have avoided *her. There
144" is no such statement of facts here. There must be some
-appreciable time and the chance to avoid the accident
must be clear. All of the evidence here points to the fact that
she suddenly walked in frpnt of the bus; that she was then
from one and a half to three feet of it, and that she was very
short in stature. What could the bus driver have done under
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these circumstances 7 To suggest that there was anything
that he could have done to avoid hitting her after she placed
herself in this perilous position within three feet of him at
the most is going too far into the realm of imagination to sup~
port the last clear chance doctrine. Had he seen her at all
when· she suddenly came in front of him he would have been
so close that it would have been impossible for the necessary
mental reactions to have taken place, his brakes to have been
slapped on and l1is bus brought to a stop before hitting her.
(See Meade v. Saunders, supra; Willard Stores v. Cornnell,
supra.)

Plaintiff's Instruction No. 10.
''The bus company and its driver must exercise the highest
degree of practicable care for the safety of a passenger; and
this duty does not terminate until the passenger ha.s been discharged from the bus at a point of safety. If you find that
Anna Mallin off was not discharg.ed .at a safe place, consider~
ing the circumstances, and this was the sole proximate cause
of the injuries from which she died, or a contriliuting proxim~te ·ca~se in the absence of negligence on her part, yoti. sh~ll
retui·n a verdict for the plaintiff.''
This instruction is plainly wrong. In the first place there
is no evidence that this was a dang·erous spot. As stated before there was no evidence whatever of any approaching V'3hicles or any present danger to Mrs. Mallinoff.
The plaintiff's position in this regard is open to serious ob.iection on the gTotmd that it is inconsistent and contra15* dictory *to a set of facts justifying instructions No. 4
· and No. 7-A above criticized. In instruction 4 he puts
Mrs. Mallinoff in a safe place, to-wit, under the protection of
u safety stop sign and charges the def enclant with negligence
because it came into tl1is place of safety and struck her. In
plaintiff's instruction 7-A he places her in a place of safety in
a cross walk and states that under· those circumstances the
defendant should have yielded her the right of way and alleges
that the defendant_ was guilty of negligence, in coming into
this place of safety, ignoring her right of way and striking
her. In instruction 10, however, he takes the contradictory
position that she was not in a place of safety, but that she
was put off the bus in a place of danger. Certainly he cannot rely upon both theories: one that she was in a pl~ce of
safety, the other that she was not.
The plaintiff in trying to support this instruction apparently
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relied upon railroad cases or upon some bus line case where
a party was let off of the bus at an unusual stop where a
present danger to the passenger was obvious and where that
danger was proven by the fact that the passenger was injured by some other or outside agency upon alig·hting from
the bus. In each one of those cases there was an imminent
danger existing and the plaintiff was injured because of that
danger and that danger was obvious to the driver of the bus
and not equally as obvious to the complaining passenger. In
order to justify her in attempting to cross in front of the bus
she must show that she did so in order to avoid the possibility
of a greater danger which was imminent. The fact that
16~ the place *may have been dangerous on some other day
or under some other circumstances does not show that
it was not safe on this particular day with 110 traffic approaching·. The question is was it unsafe on that day and on this
there is not a single bit of evidence showing that it was.
In the discussions of the duty of carriers to provide a reasonably safe place for passengers to alight the courts have
drawn a very marked distinction between railroads _whicl1
own and maintain their roadbeds., stations and access ways
on the one hand and street railways and bus lines on the
other. The latter operate over city streets and 11igbways
maintained by the public. In the former class of cases the
railroad ordinarily has exclusive control over its stations and
grounds where passengers are received and discharged and
in such case the relation of carrier and passenger continues
after the latter bas alighted from tl1e train for a period of
time reasonably necessary to enable him to leave the carrier's premises.
On the other hand, however, when a passenger on a street.
car or bus has safely alighted therefrom upon a public highway, provided the place is a reasonablv safe one for tbat purpose this relation ceases and with it the duty. The duty on
the carrier is to use ordinary care to provide a reasonably
safe place for the passenger to alight. This rule of ordinary
care is definitely established in Virginia. In Clevelmid v.
Danville Traction and Power Compan~/, 18 S. E. 2nd Series
913, the bus was forced to go beyond its regular stopping
place by reason of the fact that another automobile occupied
it. The contour of the street where the bus stopped was different from the reg'Ular stopping place because of the entrance
of a driveway. In affirmin~ jud~ment entered for de17* f endant setting *aside jury's verdict in behalf of plaintiff the court quoted with approval the following statement of the law from a Delaware case :
·
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'' It is the duty of the operator of a motor bus to exercise
reasonable care to see that the place selected for the dis ..
charge of a passenger is safe for that purpose."
The court further says:
''Where a course of conduct is not prescribed by mandate
of law, foreseeability of injury to one to whom duty is owed
is of the very essence of negligence. If injurious consequences are not foreseen as a result of the conduct, then that
conduct is not negligence.''
Can it be said that our bus driver on that brig·ht fall day
upon discharging several passengers at the usual place where
he bad been stopping for ten years, all of whom alighted
safely upon the street, could fore see that one of them as distinguished from all of the others, would carelessly walk directly in front of his bus as it moved away! Upon what possible theory could be be held for not foreseeing this most
unusual and we say most negligent conduct on the part of
Mrs. Mallinoff T
In the Cleveland case above the accident happened on a
dark night and the plaintiff, who was pregnant, fell as she
stepped on the irregular pavement at the entrance of the
driveway. T,he court., however, held in substance that the
plaintiff assumed the ordinary risks arising from alighting
from a motor vehicle on a city street.
It might be added that most of the cases arise out of th~
stopping· of busses at points where the surface of the street
or roadway is in a dangerous condition and the passenger
is injured as he steps down from the bus. The bus
18* company is in *some of these cases held liable on the
ground that there is a defect in the street of which it
has notice, either actual or constructive, and which is not
equally obvious to the passenger. In the great majoritv of
these cases, however, the appellate courts have set aside" the
verdicts and entered judgment for the defendants in the same
manner and on the· same principles as our court did in Cleveland v. Danville Tract-ion and Power Company, supra. Nowhere have we been able to find a case where a passenger has
alighted in a street and actually been safely set down by the
carrier that the court h~s held the carrier responsible for injury sustained by collision of the passenger with another
automobile (much less with the bus from whicl1 he had
alighted) except, perhaps, in the case of a very young child.
And even though the act of setting the passenger down at a
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place not. reasonably safe might be an act of negligence, if
he is subsequently struck and injured by an automobile being
negligently operated the latter is the proximate cause of his
injury and the former the remote cause and there is no causal
connection between the discharg·e · of the passenger and bis
injury. Damage cal_lllot be laid to the door _of a given negligent act as the proximate or ef.ficient cause .wh~ri it appea~~s
that subsequent to that negligence a new, independent arid
unexpected factor intervenes which itself appears to be the
real and natural cause of the mischief..
See Reid v. Scranton Transit Co1npan.y (Pennsylvania Supreme Court, 1940), 12 A. 2nd Series 553, where the court
said:
'' The condition and use of the road is as a rule beyond the
control of the street railway comj)any and consequently it is
not held liable for the safety of persons using the street for
the purpose of .entering or leaving a trolley car so long
19* as the .~ acts of .its employees do not in any way contribute. to the injury • ~ •. The legislature having enacted a law forbidding the driver of an automobile to pass a
standing street car on the side from which passengers are
being received or discharged the railway company was not
. bound to anticipate that automobilists would disregard the

law.''

·

.Could it be said in the case at bar that Mrs. Mallinoff was
in_ a positipn of dang·er because automobiles could pass between the bus and curb and that the bus driver must anticipate the dang·er of a driver negligently and carelessly running through this space while he w:as cp.scharging passengers 7
In the first place we would have to imagine that she was in
danger~ when she was not. Then we would have to imagine
that there was an approaching automobile when there was
none. Then we would have to imagine that the ¢!.river of this
imaginary car, in. disobedience of the stop sign and ":7ith .a
lack of ordi:nary care, carelessly ran through this space and
farced her to jump in front of the bus, and then we would
have to imagine away this neg·Hgence of this imaginary driver
of the imaginary car and further imagine causal connection
between the stopping of the bus arid the injury of Mrs .. Mf;tllinoff which the Ja'Y says under these circumstances wouldn't
exist. The fact is there was no clanger. There was no other
car. There was no ,reason, except carelessness, for her to
walk in front of the bus.
The application of these principles is well set forth in a
number of cases. To illustrate it we cite the following:
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Sniuzynski v. East St. Louis Ra-ilway (Missouri Supreme
Court, 1936), 93 S~ Vv. 2nd Series 1058, 1064, 1065.
In this. case the street car company discharged a passenger
.
in the middle of the blo'ck and on the left-hand side
20* the *car. She stepped upon the cinder surface portion
of the highway and took about three steps from where
she alighted across the hard surface pavement toward the
curb when she was struck by a passing motorist. The court
held that there was no liability on the street car company .arid
that after alighting from the car the relation of passenger
and carrier ceased and the passenger assumed the ordinary
risk of travelling upon the highway. In the course of the
opinion the court states as follows:

of

'' The general role just considered that in the case of a
carrier having exclu~ive contro.~ or oc~upation of its tr~cks
and stations one tr3:velling inay still retain the statu~ of ·a
pas~e~ger after. alight,ing fr'~m the carrier's vehicle i~ from
the nature of thmgs not applicable to carriers not so situated
a.s for instance in the case of persons traveling on street
railway cars. While a person attempting to alight from a
street car remains a passenger until he has accomplished the
act of alighting in safety and the carrier owes to the passe~ger atte~pting to alight ~hat very hJgh degree of c3:re
and attenti(;m wp.ich. the law put!3 upon it generally to the end
of pr~nioting the s·afety of its passengers and will be liable
for. the negligent injury of the passep.ger while so ali~hting
it is the generally accepted view that one who has ahghte'd
fro:rp a street car and .is in safety upon the highway is no
Jonger a passenger but is thenceforth a traveler hpon. the
highway and subject to all the duties and obligations imposed
upon such travelers, and the railway GOmpany is not responsible to him as a carrier for the condition of the street or for
his safe passage from the car to the sidewalk.''
''"\Ve cannot say that a street railway company is as a
general rule required to watch for and to warn its passengers,
,vl10 a.re about to descend into the street, against those obvious dangers from moving vehicles which are incidental to
nncl common on the street and w11ich are known to all."

In l(r u,pnick v. Branikoivski., 284 N. Y. Supplement 407,
the street car on which the plaintiff was riding as a passenger
stopped seventy feet from the corner due to t~e fact
2P' that *automobiles were backed up from ~ red hg~t at
the crossing. The passenger was let off and in passing
from the car to the curb was hit by a motorist. The court
1
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held that the passenger could not recover and that the relation of passenger and .carrier ceased when the passenger
stepped on the pavement. If the physical condition of the
street was such that the passenger could alight in safety the
motorman was right and justified in letting the passenger
off. The court said:
'' The dang·er to persons alighting from a street car from
automobiles · driven recklessly and illegally is constant no
matter where the car may stop. The duty is on the alighting
passenger to look out for I1is own safety."
•
In Hensley v. Braden (Kentucky Supreme Court, 1935), 11
S. W. 2nd Series 34, the facts constituted what seemed to be
a rather extreme case. The defendant was the owner and
operator of a taxi in which the plaintiff was riding as a passenger. The defendant stopped the taxi on the right-hand
side of the street adjoining a railroad and so close to it that
when the passenger opened the door and stepped out a passing train hit him. The court held that all the dangers existing were as obvious to the plaintiff as to the defendant and
reversed the decision of the lower court. The court stated
in the opinion:
"The obligation resting upon Hensley (taxi man) with respect to Braden while the taxi was stopped for the purpose of
his departing from it was to exercise only ordinary care or
care in proportion to the danger likely to be encountered while
it was so stopped; to see that the place selected for the discharge of his passeng·ers was safe for that purpose. Though
while Braden was being transported over the lligbway it was
the duty of Hensley to exercise the highest degree of care for
Braden's safety and protection.''
And in discussing the distinction between the railroad having control over its roadbed and station and a carrier
22• over •public streets having no control over them, the
court said:
"The fundamental reason for the rule is the conditions
which constitute the danger to the passenger are 'as observable by' and 'apparentlv as obvious to him' as to the
owner or operator of a taxi.''
The case of Madden v. Red Line Service, Inc~ (Missouri
Supreme Court, ~934), 76 S. W. 2nd Series 435, is one well in
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point. In this case the bus upon which the plaintiff was riding did not stop at the regular point. It was a very rainy
dark night and the bus stopped well beyond the corner where
the passengers were accustomed to getting off. 1\7hen she
alighted she thought she was at the usual stop, but upon the
bus moving off discovered that she was not. Before she had
moved from the spot where she alighted she was bit by an
automobile being carelessly driven. There was judgment for
the plaintiff in the lower court, which was reversed by the
Supreme Court. In the course of its opinion the court said
as follows:
"Assuming for the purpose of the case but without so deciding that the defendant's chauffeur under the circumstances
here shown was guilty of negligence in stopping his bus and
discharging plaintiff at the place on Woodson Road as claimed
by plaintiff yet defendant would not be liable for injuries
sustained by plaintiff unless such negligence was the proximate cause thereof, for even though defendant's chauffeur
was negligent in leaving plaintiff off at an unsafe and dangerous place defendant cannot be required to respond in damages for the injury of plaintiff if caused by an occurrence
over which the defendant had no control and which it could
not reasonably have foreseen as the result of such negligence.''
"The wrongful act of the driver of the northbound automobile was a new and independent cause intervening between
the negligent act of letting plaintiff off at the place in question and her injury and with this independent cause the defendant had nothing to do. In other words plaintiff's injury
was not the natural and probable consequence of defendant
causing plaintiff to alight at that particular point, but was
due to an event which could not have been reasonably anticipated. The mere occurrence of negligence and injury does
not make for liability. There must be a direct connection
between the negligent act and the injury.''
23»>

*These cases all arose from situations where there
was actual and immediate danger and where injury followed. I have been unable to find any case anywhere arising·
out of the discharge of a passenger unless there was imminent present danger from a source other than the bus, and
which d&nger was either known or should have been known
to the bus operator and not equally observable to the passeng·er. It is difficult to apply the principles of these cases
to the case at bar because there are no circumstances in this

I
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case wananting any conclusion that Mrs. Mallinoff was in
immediate danger. There was certainly nothing unusual occurring. The bus moved off in its ordinary way. She had
been on it before and knew this was not the end of the line
and was as aware as anybody of the fact that it was going to
move. Approaching it as we will we always come .._back to
the same conclusion that in a thoughtless and careless moment she committed one of the most negligent acts a person
could and there was no way for the bus man to foresee this
negligence.
We contend, therefore, that instruction 10 was wrong in
that there was no evidence whatever to support it and that
it was plainly wrong in stating the degree of care resting
upon the carrier to discharge its passenger at a place of
safety. .There can be no doubt that this instruction did great
harm because the jury found a verdict on both counts, one of
which was based on the ·danger of the place where the passenger was discharg·ed.
(c) .Assignment of Error Number Three.

Argument on this assignment has been fully covered in the
argument on plaintiff's instruction 10.
24•

* (d) Assigwnient of Error Nu1nber Four.

The court erred in refusing to set aside the verdict and
enter final judgment for the defendant.
We have here a situation where Mrs. Mallinoff had safely
alighted from the bus with other .passengers and was at a
point where there was no present danger. As the bus began
to move she suddenly started walking across in front of it
within from one and a half to three feet of its front bumper.
She knew the bus was there because she had just gotten off
of it. She knew it was going· to move because she knew it was
not the end of the line. She was familiar with the stopping
place and with the course of the bus because she had ridden
it before. What sudden impulse seized her we do not know,
but one thing is certainly apparent and true and that 'is of
all the things she could have done she chose the one and apparently the only one in which there was danger to herself.
She could have stood still· until the bus passed. She could
have waiked over to the curb. She could have stepped back
a step or two. She was fully protected in the area in which
she was standing by the stop sign. She was in no danger a·s
there was no traffic approaching· her. Either deliberately or

I
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in a thoughtless moment she ran in front of the bus trying to
beat it across. Neither the crosswalk, assuming that there
was one, nor the safety stop, nor any other protection, which
the law might throw around her could possibly justify" her
in suddenly and without warning cutting across in front of
this moving bus so close to it that she almost brushed it as
she started across the road. We do not have to rely
25~ *upon constructive notice to her of the presence of the
bus. We do not charge her with seeing that which she
could and should have seen. ,\7e have in this case the established fact that she saw the bus and knew it was there and
this cannot possibly be questioned in any way as she had
just stepped off of it. That it was moving· before she started
in front of it is clearly established by Samet 's testimony and
is not contradicted by that of Parisi or anyone else. That
the driver started his bus gently and in a proper manner has
likewise been established. The fact that this ladv was short
and could not be readily seen by the bus driver adds to her
own negligence. The negligence appears so patent and so
firmly and clearly established that the conclusion is inevi·
table as a matter of law that because of her own contributory
ueg·ligence she ,cannot recover. (See Meade v. Saunders, 144
S. E. 711, Green v. Ruffin, 125 S. E. 742. Stephen Putney
Shoe Com,pany v. OrmsbJJ; 105 S. E. 563.)
Not only was she guilty of contributory negligence, but
there is no actual negligence shown against the driver of the
defendant's bus. He stopped his bus properly and he let all
of his passengers off. This lady was the last one off and she
was securely on the ground. He closed bis doors. She was
not in the line of his vision when he started and according to
Samet 's testimony she had not started across the road when
he beg·an moving. He never saw her as she cut across in front
of him because of her short stature and nearness to the bus.
It is very difficult to understand what the plaintiff thinks
the bus driver should have done tlm t he did not do and
26~ would be more *difficult to suggest anything more that
he could have done. There was no notice to him that
she would suddenly step in front of him. That this was not
a case of last clear chance will be shown in the argument
concerning an instruction. However, it might be said here
that wherever the last clear chance is depended upon the
plaintiff must show that the chance was clear.
''Perhaps is not enough. The minds, nerves, and muscles
of men are not so accuratelv coordinated as that there can
be instantaneous action to meet an emergency. Plainly it
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was not intended that it should wipe away and supersede the
defense of contributory negligence.'' F1·aZ'ier v. Stou.t, 181
S. E. 377.
See also }Villard Stores v. Cornnell, 23 S. E. 2nd Series
761.
We, the refore, sincerely urge that this verdict be set aside
and judgment entered for the defendant on the ground that
no primary evidence has been shown and that the evidence
points conclusively to affi1·mative negligence on the part of
Mrs. :Mallinoff.

CONCLUSION..
The petitioner, therefore, respectfully prays that it may
be awarded a writ of error and sitpersedeas from the said
order of judgment; that this Honorable Court may review
the actions of tbe trial court; that the said order of judgment
entered on the 3oth day of August, 1943, may be reversed and
final judgment be rendered herein in favor of the defendant,
or that the said cause may be referred back to the trial
27• court for a *new trial and further proceedings in accordance with the order and opinion to b~ entered
herein.
Copy of this petition was delivered to James H. Simmonds,
Esq., attorney for the plaintiff, on the 23rd day of October.,
1943.
Counsel for petitioner requests an opportunity to state
orally the reasons for reviewing the decision of the trial
court and adopts its petition as its opening brief.

ARLINGTON AND FAIRFAX MOTOR
TRANSPORTATION COMP ANY,
Petitioner,
By: J. HARRY WELCH,
FRANK L. BALL,
JOHN McCARTHY,
Attorneys for petitioner.
The undersigned attorneys at law, practicing before tl1e
Supreme Court of Appeals of Virginia, hereby certify that
in their opinion it is proper that the order of judgment of
the Circuit Court of Arlington County, Virginia, from which
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this writ of error and supersedeas is sought in the foregoing
petition should be reviewed by the appellate court.
FRANK L. BALL.,
JOHN l\foCARTHY,

Attorneys at Law.
Received October 25, 1943.
M. B. "\VA TTS, Clerk.

Writ of error allowed and supersedeas awarded.

Bond

$7,500.00.

0-EORGE L. BROWNING.
12-10-43.

Received December 10, 1943.
M.B.W.

RECORD
In the Circuit Court of Arlington County, Virginia.
Filed Oct. 9, 1942.
James H. Simmonds, Administrator of the Estate of Anna
Mallinoff, Plaintiff
v.
Arlington & Fairfax Motor Transportation Company, a Corporation, and Archie Wells, Defendants

NOTICE OF MOTION FOR JUDGMENT.
To: Arlington & Fairfax Motor
Transportation Company
1006 North Glebe Road
Arlington, Virginia
To: Archie Wells
910 North Stuart Street
Arlington, Virginia
Please take notice that on the 19th day of October~ 1942~
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at 10:00 o'clock a. m., or as soon thereafter as counsel may
be heard, ·the undersigned will move the Circuit Court of
Arlington County, Virginia, for a judgment and award of
execution against you and each of you for the sum of $15,000.00, and the costs of this proceeding, all of which is justly
due to the undersigned by reason of the following facts and
circumstances :

COUNT N0.1.
That on the first day of September, 1942, at approximately
4 :50 o'clock p. m., Anna Mallinoff, the undersig·ned 's decedent, was a passenger on a bus (believed to be #246) owned
by the defendant., Arlington & Fairfax Motor Transpage 2 ~ portation Company, and operated by the defendant, Archie Wells, which was then proceeding in a
northerly direction on Glebe Road, Arlington County, Virginia; that said bus stopped at _the intersection of said Glebe ·
Road with Wilson Boulevard, on the southerly side of the
latter, to discharge the said Anna Mallinoff and other passengers; that it then and there became the duty of the defendants to stop said bus at a point at which the said Anna
Mallinoff and other passeng·ers could alig·ht with safety; that
in violation of said duty, the said Archie Wells did stop the
aforesaid bus at a point where the right side of the front of
the bus was a distance of approximately 44 feet from the
easterly curb line of said Glebe Road and approximately 30.
feet from the westerly curb line of said Glebe Road, and at a
point of depression in said Glebe Road; tliat said Anna Mallinoff did immediately start to walk to the westerly side of
Glebe Road in front of said bus at the intersection of said
Glebe Road with Wilson Boulevard, along the southerly line
of the latter; that the said Archie Wells did start his said
bus before the said Anna Mallinoff had an opportunity -to
cross in front of the same, and the said bus did collide with ·
the said Anna :Mallinoff, knocking her to the ground and proceeding over her body for a distance of several feet., fracturing her left leg· and severely lacera ting her legs and tearing
the lig·aments aud muscles away from the bones; that she
was not removed from under said bus for a period of fifteen
or twenty minutes although still conscious; and that as a
result of the injuries of aforesaid, the said Anna Mallinoff
died in Georgetown Hospital, Washington, D. C.,
page 3 ~ on September 3, 1942; and that the injuries to and
death of said Anna Mallinoff was the direct and
proximate ·result of the negligence of the defendants in the
violation of their aforesaid duty.
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That at the time and place aforesaid, the said Archie
Wells was operating the said bus as the agent and employee
of the Arlington & Fairfax Motor Transportation Company,
and was acting within the scope of his employment.
COUNT NO. 2.

That on the first day of September, 1942, at approximately
4 :50 o'clock p. m., Anna Mallinoff, the undersigned's dece-

dent, was a passenger on a bus (believed to be· #246) owned
by the defendant., Arlington & Fairfax Motor Transportation
Company, and operated by the defendant, Archie "\Velis, wpich
was then proceeding in a northerly direction on Glebe Road,
Arlington County, Virg·inia; that said bus stopped at the
intersection of. said Glebe Road with ·wnson Boulevard, on
the southerly side of the latter, to discharge the said Anna
l\fallinoff and other passengers; that near the point of which
the said bus stopped, there was a ''Stop'' sign which had
been erected by the proper authorities, requiring all traffic
proceeding in a north~rly direction on Glebe Road to stop
before entering said jntersection; that after alighting, the
said Anna Mallinoff immediate]v started to walk in front
of said bus to the westerly side.. of Glebe Road at the said
intersection with Wilson Boulevard, on the southpage 4 ~ erly side of the latter; that it then and there became the duty of the defendant, Archie Wells., to
operate said b_us in a prudent and careful manner, with due
regard for the safety of pedestrians and passengers discharged from his bus, to keep a proper lookout for pedestrians
crossing the said intersection, to refrain from starting said
bus until such movement could be made with safety to pedestr"ians crossing· at said intersection, and to yield the rig·htof-way to persons crossing said intersection; that in violation
of these several duties, the said Archie Wells did then· and
there operate his said bus in a careless, reckless and negligent manner and without due regard to the safety of the said
Anna Mallinoff, did fail to keep proper lookout, did start
his said bus without first ascertaining that such movement
could be made with safety to said Anna Mallinoff, and did
fail to yield the right-of-way to the said Anna l\fallinoff; that
as a direct and proximate result of the violation of these
aforesaid duties, the said bus collided with the said Anna
Mallinoff, knocking her to the ground and proceeding over
her body for a distance of several feet., fracturing her le:ft leg
and severely lacerating her legs and tearing the ligaments
and muscles away from the bones; that she was not removed
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from under said bus for a periood of fifteen or twenty minutes although still conscious; and that as a result of the injuries of aforesaid, the said Anna Mallinoff died in Georgetown Hospital, Washing-ton, D. C., on September 3, 1942.
That at the time and place aforesaid, the said
page 5 ~ Archie Wells was operating the said bus as the
agent and employee of the Arlington & Fairfax
Motor Transportation Company, and was acting within the
scope of his employment.
The undersigned brings this action as the duly qualified
and acting administrator of the estate of said Anna 1\'Iallinotf.
WHER,EFORE, the undersigned will move the Circuit
Court of Arlington County, Virginia, for a judgn1ent against
you and each of you for the sum of $15,000.00 at a time and
place here and above set forth.
GIVEN under my hand this 2nd day of October, 1942.
JAMES H. SIMMONDS
Administrator of the Estate of
Anna Mallinoff
SIMMONDS AND CULLER
Attorneys for the Plaintiff
By: JAMES H. SIMMONDS
(On back)
Executed the within Notice of Motion for Judgment this
2nd day of October, 1942, by serving a true copy thereof with
Bill of Particulars attached thereto., on E. B. Coxen, secretary
and agent of the Arlington Fairfax Motor Transportation
Co., in person at the principal office of the Arlington Fairfax
Motor Transportation Co., in Arl. Co. Va. and, I explained
the purport thereof to him, and by serving a true copy thereof
on Archie Wells in person, in Arl. Co. Va. on October 2, 1942.
Given under my hand this 2nd day of October, 1942.

H.B. WELLS
Sheriff, Arlington County, Va.
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page 6 } PLEA OF THE GENERAL ISSUE.
Filed Oct. 13., 1942.
The said defendant, Arlington & Fairfax Motor Transportation Company, a Corporation, by its attorney, comes
and says that it is not guilty of the premises in this action
laid to its charge, in manner and form as the plaintiff hath
complained. And of this the said defendant, Arling1on &
Fairfax Motor Transportation Company, puts itself upon
the country.
FRANK L. BALL
p. d.
page 7 } STATEMENT OF .GROUNDS OF DICFENSE.
Filed Feb. 11, 1943.
Come now the defendants, Arlington & Fairfax Motor
Transportation Company and Archie " 7ells, and each of
them, and in answer to the motion for statement of grounds
of defense to tllis action, respectfully state as follows:
1. That the defendants are not guilty of any negligence
in the matter.
2. That the plaintiff's intestate., Anna Mallinoff, was
guilty of negligence and that her own neglig·ence caused the
collision and her consequent death. The negligence of the
said Anna Mallinoff was as follows :
The said Anna Mallinoff alighted from the bus which she
knew was going· to start immediately to continue its journey.
That she negligently and carelessly, without any warning or
indication that she intended so to do, suddenly walked or
ran immediately in front of the bus and was either struck
by the bus or fell in front of it. These defendants state that
she failed to use ordinary care; that she failed to use a
proper lookout, which would have disclosed to her tlmt the
bus was beginning to move; that being a short woman attempting to pass close. in front of the bus, it was difficult, if
not impossible, for the bus driver to see her and she, therefore, placed herself in a position of great danger at a time
and in a manner which rendered it impossible for the bus
driver, using proper care on his own part to dispage 8 ~ cover her person in front of his bus; that she
stepped or ran in front of the bus at a time and
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in such a manner that even if discovered by the bus driver
it would have been impossible to avoid striking her by the
use of proper care on-bis own part and that with full knowledg·e 9n her .J;>art that the bus had merely stopped to let off
passengers'·and would immeaiat-ely -reAum~fits jour.ney, she
walked or ran directly in its path.
..
These defendants, therefore, say that the said Anna Mallinoff was guilty of negligence on her own part contributing
efficiently to the occurring of the said collision and the causing of her injuries.
.
3. Because of the conduct oi the said Anna Mallinoff
aforesai~ th~se defe'qdants further say that tl1e said accident and he1~ death w'dre caused by her own negligence exclusively.
.... : Fil.A.NI{-L~ BALL ,
~~to.rney for Defendants
page 9 ~ OE.UE1:t.-E:NTERED MARQH 5TH, 1943.
r,)
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THIS DAY came the· Plaintiff arta ·bis Attorneys James
H. Simmonds and John L. Culler and the· Defendants, an·d
their attorneys Frank L. Ball and Harry Welch. ·
, . . '!
WHEREUPON the Plaintiff by counsel, moved the ·court

to g-rant a non-suit ag·ainst the Defendant, Archie~ vV.ells,
1

which said motion the Court granted.

IT IS THEREFORE ADJUDGED .A.ND ORDERED"ithat
the Plaintiff be non-suited as to the Defeiltlant<Archie ·wells
and pay to the said Defenda~t, besides his costs, five dollars.
r .'
:
.-t
:
.

t

'

•

•

.

- \:

j ...

:•

,

..

THEREUPON came a panel of nine, which was sworn on
its voir dire and found free from exceptions, from which
panel each side struck one.
I

WHEREUPON came a jury of seven composed of the
following named persons, to-wit: H. F. Stanton, V. F. Lee,
Paul A. Hottle, D. R. Jones., Clair J. Bressler, J. W. Alexander and Thomas A. Flynn, which was sworn as the law
directs as a jury for the trial of this case.
THEREUPON on motion of ·counsel for the Defendant
all witnesses for both sides were sworn as the law directs
and excluded from the Courtroom.
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WHEREUPON opening statements ::were made to the jury
by counsel for the plain tiff and counsel for the
pag·e 10 ~ defendant, and the counsel for the plaintiff then
proceeded to introduce their evidence, at the conclusion of which the Defendant, by counsel moved to strike
the Plaintiff's evidence, which said motion the Court denied
and to which said ruling of the Court, the Defendant,. by
counsel excepted.
THEREUPON the Defendant by counsel proceeded to introduce its evidence.
. ,... .
WHEREUPON the Court directed the jury to retire to its
1·oom and the matter of instructions was argued by counsel.
THEREUPON the jury returned to the jury box at 4 :45
P. M. at which time the Court adjourned and the jury was
excused: to March 8th, 1943, at 10 :00 o'clock A. M.
BE IT REMEMBERED that during the progress of the
trial of this case the Court recessed for luncheon for a period
of one hour, but before recessing· formally instructed the jury
not to discuss the case with anyone nor to permit anyone to
discuss· it with them 01.,. in their presence, nor to reach any
conclusioir until the termination of the trial.
BE Irr FURTHER ,REMEMBERED that the Court directed the jury.-to retire tid ts room on several occasions during the progress of the trial when hearing argument of counsel on. motion~_ made !egarding ~atters' of evidence.
{;
. :-: -.~
.
BE IT REME~IBERED ALSO that throughout the progress of the trial of this case, the parties, through
page 11 } counsel, noted various exceptions to the rulings of
the Court on matters of evidence which are more
particularly set out in the stenographic report of this trial.
BE IT REMEMBERED also that previous to the evening
adjournment of the Court the jury viewed the scene ·of the
accident in the custody of the Sheriff.
WALTER T. McCARTHY, Judge.
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page 12

~

ORDER-ENTERED MARCH 8TH, 1943.

Pursuant to adjournment, this day came the Plaintiff and
Defendant and their respective counsel.
WHER,EUPON the jury was polled and placed in the jury
bOL

.

THEREUPON the Court directed the jury to retire to its
room and the matter of instructions was again argued by
counsel, at the conclusion of which the Defendant through
counsel moved the Court to permit the jury to view the bus
involved in the accident, which said motion the Court granted,
and to which said ruling of the Court the plaintiff, by counsel, excepted.
WHEREUPON the jury viewed the bus in the custody of
the Sheriff, after which the Court reeessed for luncheon for
a period of one hour.
THEREUPON the Plaintiff, by counsel, introduced evidence in rebuttal.
WHEREUPON the Court instructed the jury and after
hearing closing arguments of counsel for the Plaintiff and
counsel for the Defendant., the jury retired to its room to
consider its verdict, and after a time returned into Court
and presented the following verdict, to-wit:.
"We find for the Plaintiff on both counts, in the amount
of $6,000.00, this money to be divided equally among· the
three children.
(Signed) HOWARD F. STANTON, F?reman."
THEREUPON the jury was discharged.
'WHEREUPON the Defendant, by counsel,
moved to set aside the verdict of the jury and for
a verdict non obstante veredicto or to award the
Defendant a new trial and requested leave of the Court to
file his grounds for said motion in writing, which said request the Court g-ranted; the date for the hearing on said
motion being left open for the time being.
page 13

~

BE IT FURTHER REMEMBERED that during the
progress of this day's trial the jury was excluded from the
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Courtroom on several occasions during argument of counsel
on motions made regarding matte1·s of evidence..
BE IT REMEMBERED also tl1a t througlJOut the progress
of the trial of this case, the parties., through counsel, noted
various exceptions to the rulings of the Court., on motions
made, matters of evidence and instructions to tbe jury, which
are more particularly set out in the stenographic report of
this trial.

1VALTER T. McCARTHY, Judge.
page 13-A } MOTION TO SET ASIDE VERDICT AND
GROUNDS THEREFOR.
Filed March 13, 1943.
Comes now the defendant, Arlington and Fairfax Motor
Transportation Company and moves the court to set aside
the verdict heretofore rendered against it in this cause· on
the 8th day of March, 1943, and enter final judgment for this
defendant notwithstanding said verdict and for ground of
said motion states as follows:
1. That the said verdict is contrary to the law and the
evidence and without evidence to support it.
2. That the evidence shows that the defendant is without
negligence in the matter.
· 3. That the evidence showed conclusively that the plaintiff's decedent was guilty of contributory negligence barring
recovery and should the court overrule the above motion
this defendant further moves the said court to set aside the
said verdict and grant it a new trial on the following ground,
to-wit:
1. That the said verdict is contrary to the law and evidence and without evidence to support it.
2. That the evidence discloses that the defendant is without negligence in the matter.
3. That the evidence shows that the plaintiff's decedent
was guilty of contributory negligence barring her recovery.
4. That the court erred in admitting evidence over the
objection of the defendant.
5. That the court erred in granting instrucpage 13-B ~ tions to the plaintiff over the objections of and
exception of the defendant.
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6. Th3:t the court erred in '.refusing to grant instn1ctions
tendered in behalf of the defendant.

J. HARRY "WELCH, and
FRANK L. BALL, ·
Attorneys for Defendant.
page 14 ~ ORDER-ENTERED APRIL 19, 1943.
This cause came on this day to be heard on the papers
formerly read; upon the motion of the defendant to set .aside
the verdict and the motion of the defendant for a new trial,
and was argued by counsel, and
It appearing that counsel have agreed to submit briefs on
said motion in· lieu of oral argument.
It is~ therefore, ordered that counsel for the defendant
file their brief in support of said motions on or before May
10, 1943; that counsel for the plaintiff file their brief in opposition. on or before Friday, May 21, 1943, and that counsel
for the defendant file their reply brief on or before May 26,
1943.

And this cause is continued.
WALTER T. McCARTHY, Judge.
Seen:
FRANK L. BALL
of counsel for defendant.
page 15

~

FINAL JUDGMENT-AUGUST 30, 1_943.

This cause came on this 30th day of August, 1943, to be
heard upon the motion of the defendant to set aside the ver- ,
diet of the jury heretofore returned against it in t]1is cause
on the 8th day of March, 1943, and upon the memoranda
filed in behalf of both plaintiff aJ?.d defendant touching on
said motion, and upon argument of counsel;
And the Court having heretofore taken the matter under
advisement and now having rn.at11:ra.Uy considered the same,
being of opinion that the said motion should be denied and
overruled;
·
IT IS., T;HEREFORE, ADJUDGED AND ORDERED
that the said motion to set the said verdict aside heretofore
filed by the defendant he, and the same is hereby denied ~nd
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overruled; to which action of the court in overruling said
motion the said defendant by counsel excepted.
And the court being of opinion that judgment should be
entered upon the said verdict;

IT IS, THEREFORE, FURTHER ADJUDGED AND
ORDERED that the plaintiff recover of the defendant the
sum of $6,000.00, being the amount of. recovery found by the
said jury in behalf of the plaintiff in its verdict returned on
the said 8th day of March, 1943, together with interest thereon from March 8, ·1943, and the costs of this action; the said
recovery to be divided equally between the three surviving
children of the said Anna Mallinoff;
page 16 ~ And, thereupon, the said defendant by its attorneys indicated to the court its intention in
applying for a writ of error and supersedeas to the said
judgment and moved the said court to suspend the execution
of the said judgment for a period of sixty days from the date
this order is entered in order to permit it to apply to the
Supreme Court of Appeals of Virginia for the said writ of
error and sitpersedeas, which motion the court granted upon
condition., however, that the defendant, or someone in its
behalf, within fifteen (15) days from the entry of this order,
enter into a suspending bond before the Clerk of this Court
in the penalty of $6,000.00, with approved surety and conditioned as the law directs.
THIS ORDER IS FINAL.

vYALTER T. McCARTHY, Judge.
Seen
JAMES H. SIMMONDS
FRANK L. BALL
A.tty. for Defendant.
page 17
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In the Circuit Coui·t of Arlington County, Virginia.

James II. Simmonds, Administrator of the Es~ate of Anna
Mallinoff, Deceased, Plaintiff,
V.

Arlington and Fairfax Motor Transportation Company, Defendant.
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CERTIFICATE OF EVIDENCE AND EXCEPTIONS #1.
The following evidence on behalf of the plaintiff and of the
defendant, respectively, as hereinafter denoted, is all of the
evidence that was introduced on the trial of this cause and
the objections and exceptions therein set forth were duly
made and noted by· the respective parties as therein indicated:
pages 18 and 19 ~
page 20

~

Index.

In the Circuit Court of Arlington.County, Virginia.

«James H. Simmonds, Administrator of the Estate of Anna
1\fallinoff, Deceased, Plaintiff,
v.
.
Arlington and Fairfax Motor Transportation Company, a
corporation, and Archie Wells, Defendants.
IN LAW NO .....
The above-entitled cause came on to be heard before The
Honorable Walter T. McCarthy, Judge of the Circuit Court
of Arlington County, Virginia, at Arlington, Virginia, on Friday, March 5, 1943, between the hours of 10 :00 o'clock and
5 :00 o'clock P. 1\L, and continued on Monday, March 8, 1943.
Appearances: J. H. Simmonds, Esquire, John L. Culler,
Esquire, Counsel for the Plaintiff'; .Frank L. Ball, Esquire,
J. Harry Welch, Esquire, Counsel for the Defendants.
PROCEEDINGS.
Mr. Simmonds: We move a non-suit against Archie Wells,
which is ag-reed to by the defendant's counsel, so the case will
proceed only ag-ainst the Arlington and Fairfax
page 21 ~ Motor Transportation Company.
Thereupon, the jury was sworn on the voir dire, strikes
were made, and the jury sworn_ to trv the issue joined.
OPenin:2· statements were made by Mr. Simmonds on behalf
of the plaintiff, and bv Mr. Ball on behalf of the defendant,
after the witnesses had been excluded on motion by the defendant.
Mr. Rimmonds: If Your Honor pleases. it is stinulated by
counsel tl,at James H. Simmonds is the duly qualified admin-
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istrator of the Estate of Anna .Mallinoff, deceased, plaintiff
in this case, and that this statement of Dr. John T. Hazel,
dated February 24, 1943, and addressed to me, can be admitted in evidence. It is further stipulated that Anna Mallin.off died of the injuries.
Thereupon, discussion was had out of the presence of the
jury, as follows :
Mr. Simmonds: We wish to introduce the mortality table
to show Mrs. J\fallinoff's life expectancy.
Mr. Ball: We object on the ground that it is not admissible
until dependency has been shown.
(Here followed discussion off the record.)
The Court: Objection overruled.
Mr. Ball: We note an exception.
l\fr. Simmonds: It is stipulated her life expectancy is 15.39
years.
(Here followed discussion off the record.)
page 22

~
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Mr. Simmonds :
e offer in evidence three photographs taken by Mr. George, photographer, of
the intersection at Glebe Road and Wilson Bouleva1~d, taken
from the north side of Wilson Boulevard looking south into
Glebe Road. We would like to have these marked Plaintiff's
Exhibits Nos. 2, 3, and 4.
The Court: You gentlemen stipulate that is a fair representation of the intersection, but you do not agree that the
location of any vehicles in the pictures has anything to do with
the trial of this case.
Mr. Ball: Yes, sir. We would like to have the jury visit
the scene of the accident.
Mr. Simmonds: We would too.
The Court: They can do that at the end of the testimony.

Thereupon, the jury was returned to the box, after which
the following occurred :
1\fr. Simmonds: Gentlemen, we have had this little recess
to try to save a little bit of time, and I will read to vou the
Doctor's renort on this matter, which we ask be iriarked
Plaintiff's Exhibit No. l.
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.A:rchie Wells.
(Said 1·eport, so offered and received in evidence, was
marked P.laintiff 's Exhibit No. 1.)
Thereupon, the report was read to the jury.
Mr. Simmonds: Then it has been stipulated by counsel that
her age was fifty-eight at the time she died and that according to the American Table of Mortality, her expage 23 ~ pectation of life was 15.39 years, approximately fifteen and one-half years. Then these pictures have
also been admitted in evidence for the purpose of showing
the intersection.
The Court: Those pictures offered by the plaintiff, it bas
been stipulated give a fair representation of the intersection
but that the vehicles on there have nothing to do with the
accident in question.
Mr. Simmonds: Those pictures were taken from the north
side of Wilson Boulevard, looking south into Glebe Road.
( Said photogT~phs, so offered and received in evidence,
were marked Pl~intiff's Exhibits Nos. 2, 3 and 4.)
Mr. Simmonds: We want to call Archie Wells as an adverse
witness.·

Thereupon,

ARCHIE WELLS,
called as a witness by the plaintiff, and having been first duly
sworn, was examined and testified as follows :
DIRECT EXAMINATlON.
Bv Mr. Simmonds:
"'Q. Mr. Wells, will you please state your name and address!
A. My name is Archie Wells. My address is 910 North
Stuart Street.
·
Q. Were you the driver of the bus involved in this fatal
accident?
A. Yes, sir.·
pa~e 24 ~ Q. And when did that take place?
A. On the first of September.
Q. And about what time of day?
A. It was around five o'clock.
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4-~cliie Wells.
Q. P. M.?
A. Yes, sir.
Q. Now, that is the time of day the traffic is quite heavy,
is it noU
·
A. It is heavy at that time.
Q. Was your bus very crowded at. this time?
A. Not at that time.
Q. Were you acquainted with Mrs. Mallinoff, the lady that
was killed f
·
A. Yes, I have seen her a number of times. She has rode
with me.
Q. And she operated a delicatessen near Fort Myer?
A. Yes.
Q. She was a passenger on your bus and· paid the regular
fare, did she not f
"
A. Yes, sir.
.
Q. And she got off at the regular bus stop for the intersection of Wilson Boulevard and Glebe Road t
A. Yes, sir.
Q. At that point, at that intersection, you make a left turn
· into Wilson Boulevard, do you not Y
page 25 } A. Yes, sir.
Q. And you are ready to make a left turn imme.diately after you discharge your passengers¥
A. Yes, sir.
Q. Did you notice her get off the bus on this occasion 7
A. Yes, sir, she g·ot off with several other passengers.
Q. You particularly saw her get off, did you noU
A. I didn't pay any particular attention to who got off.
I know several g·ot off.
Q. Did you notice her getting off? Did you know that Mrs.
.
Mallin off was getting off?
A. I know that is where she gets off at. They hadn't lived
up there very long.
Q. As a matter of fact, she had just moved up there a couple
of days beforehand?
A. Yes.
Q. After she got off the bus, did you see her again until
nfter she was under the bus?
A. No, sir.
Q. What is the last moment that vou did see her?
A. When she got off the bus, and the door was clear.
Q. She was the last one to get off?
.A. Yes.
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Archie Wells.
Q. As soon as she got off, you closed the door and that is
the last you saw her i

page 26 }

A. Yes.
Q. How far did your bus travel before striking
her, do you know Y
A. Well, I didn't go over about two or three feet, and I
was just moving off, and I heard this like a slight jar. Just
at that second, some one hollered I had run over someone.
Q. You felt a little jar?
A. Just a little bump, just could detect it.
Q. Did you stop because you felt that bump or because you
heard some one yelled to T
A. Just as I felt it, some one hollered at the same time.
Q. Jiow far do you think you went after striking her before you came to a stop Y
A. Oh, about two or three feet.
Q. What point in Glebe Road with respect to the west and
east side of Glebe Road do you stop or did you stop on this
occasion when you discharged the passengers T
A. Well, that is a regular stop, a safety stop.
Q. I show you these pictures identified as Plaintiff's Exhibits 2, 3, and 4, purporting to show the intersection, and
also shows a couple of busses stopping there. Will you take
a look at those, please 7
A. Yes, sir. That is about the regular stop that all the
busses make when they pull up there.
page 27 ~

Mr. Ball: Which picture is that?
Mr. Simmonds: He looked at all three of t11em.
Mr. Ball: He was looking at that one in bis hand.

By Mr. Simmonds:
Q. Which one are you talking· about as indicating the ap.
proximate place where the bus stops Y
A. This one right here.
Mr. Simmonds: That is Plaintiff's Exhibit No. 4.
A. (Continued) And this one right here. They are both
about the same.
Mr. Simmonds: Plaintiff's Exhibit No. 2.
Bv Mr. Simmonds:
·Q. Now, with reference to the west side and the east side
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.Archie Wells.
of Glebe Road, I am calling your attention to Plaintiff's Exhibit No. 4, is the position of the bus between the east and

west sides approximately the same as it was at the time you
discharged Mrs. Mallino:fff
A. Yes, sir, just about the same distance; just like this bus
stopped there.
Q. In Plaintiff's EJiliibit No. 41
A. Yes.
Q. Now, I call your attention to this white marking on the
road just on the left side of the bus and ask you what that
white marking is 1
A. That is the mark to keep the busses from going over too
far on the other side.
page 28 } Q. The division stripe between the north and
southbound traffic, isn't it?
·A. The division stripe between north and southbound.
traffic.
Q. Also observing this same picture, there is a considerable distance between the right-hand side of your bus and the
curbing· on the east side of the street, isn't there Y
A. Yes.
Q.. There is ample room for a car to pass, is there not?
A. There would be room enough for a car to pass, yes.
Q. Isn't it true that cars turning from Glebe Road to the
right into Wilson BoulevardMr. Ball: I object to that. Mr. Simmonds has this man
as an adverse witness for cross examination, and I don't think
he should cross examine him on such matters. He should make
him his own witness. I have no objection to his being examined as an adverse witness as to the happening of the accident itself.
The Court: Objection overruled.
Mr. Ball: We note an exception.
Mr. Simmonds : Please read the question.
The question was read by the reporter as follows:
"Q. Isn't it true that cars turning from Glebe Road to the
right into Wilson Boulevard~''
Rv Mr. Simmond8:
Q. (Continued) -use the lane of traffic shown on this pir- ·
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.Archie Wells.

ture, Plaintiff's Exhibit No. 4, between the bus and
page 29 · r the curb line 1
· A. WhaU
Q. Cars turning right usually use that lane of traffic b~~
tween the bus and the curb line, do they noU
A. I don't know whether they do or not.
· Q. Still looking at this picture, Plaintiff's Exhibit 4, do
you observe a "line marking· what appears to be part of that
hard surface of Gle be Road there, which is an extension of
Glebe Road as it continues down to the south. Do you se~
that little line there on the right side of the bus?
A. Yes, I believe there is just a little slight incline there.
The road is slightly higher.
· Q. That is the type of hard surface on that side of the
road and it ~s a little different than to the right of the bus
·
and the curb?
A. I think it is.
· Q. You think there is a little drop from that surface down
to the other surface?
A. Yes.
Q. And the bus shown in this picture, and in approximately
the same position as at the time Mrs. Mallinoff was. discharged, is to the west of that edge of the hard surface, isn't
it?
A. Yes, sli~·htly to the west.
Q. Mr. Wells, did you make any measurement of the bus in
question? First, what number bus was it T
page 30 ~ A. 241.
·
Q. Have you made any measur~ments as to the
length and width of the bus?
·
A. No, sir.
Q. Do you happen to know the distance from the front axle
to the front of the bus?
A. From the front, I think it is around three foot, sir, approximately three foot.
. Q. I believe a while ago you testified that after striking
Mrs. Mallinoff, you think your bus proceeded two or three
feet. Now, when you g-ot out of your bus, she was right under the axle, was she not?
·
A. Yes, partly under the axle about the shoulder.· She was
not lyinll· diagonally with the axle.
0. Not even with the axle Y
A. No, not with the axle.
Q. How was she lying?

Arlington & Fairfax, etc., Co. v. Simmonds, Admr.

39

Archie lVells.
A. About her right shoulder, here, about even with the
axle, lying not straig·ht with the axle, slightly off.
Q. Which wayt Facing toward the bus?
A. No, lying not quite on her side but almost flat.
Q. Where were her feet t
A. One foot was in front of the wheel and the other behind
it.
Q. ·which wheel?
page 31 ~ A. Front one.
Q. Right one 7
A. Yes.
Q. Is your estimate of two or three feet about the distance
from the axle to the front of the bus?
.A.. Yes, I would say from the bumper. That is almost flush
with the bus, just two or three inches.
Q. If the actual measurement of the bus indicated that distance· was greater than three feet, of course, you would say
you travelled more than three feet after striking her, isn't
that true?
·
.A.. No, I wouldn't say over three feet.
Mr. ·Ball: That is a question of argument.
Mr. Simmonds: I just wanted to get his idea of what three
feet is.
The Court: He can show you.
Bv Mr. Simmonds:
·Q. Suppose you show us what you think three feet is.
A. That long. (indicating)
Q. That is your arms pretty nearly extended Y
A. Yes.
·
Q. How tall are you?
A. Five foot eleven.
Q. Of course, you got out of the bus immediately" after the
accident and saw Mrs. Mallin off there?
page 32 ~ A. Yes, sir.
Q. How I0n1:t did she remain under the bus before she could be removed?
A.· Oh, about fifteen minutes.
0. What was done to remove her1
A. They brought some jacks over from the ~arage and
iackecl up the bus and moved her feet. I couldn't move the
bnr.:: without running over her.
Q. Did she appear to be conscious while you were moving
her!
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A. Yes.
Q. What did she do, cry out!

A. No, I didn't hear a sound.
Q. How did you know she was conscious¥
A. She was looking.
Q. Could you observe any injuries to her before she was
moved?
A. No, sir.
Q. Did you observ:e any afterward Y
A. No, I was standing outside and the ambulance came up.
Q. After you came to a stop, was the bus moved before the
police arrived f
A. No, sir.
Q. And the police took measurements while the bus was
standing in that position, did they not 1
page 33 r A. Yes, sir.
Q. Have you ever observed cars making left
turns from Wilson Boulevard into Glebe Road?
A. Left from Wilson Boulevard into Glebe Road?
Q. Yes and going south o~ Glebe Road ..
A. Yes.
Q. Do you know where that catch basin is there¥ That is
near the point at which the pass~ngers are discharged from
the bus,
A. Yes, sir.
Q. Is it true that the cars turning· left from Wilson Boulevard into Glebe Road cross a point approximately at that
catch basin?

Mr. Ball: If Your Honor pleases, I don't see how that can
possibly be relevant to this case. Are you trying to bring out
that some one did that in this instance!
Mr. Simmonds: No, sir. We allege she was discharged at
a dangerous place.
M:r. Ball: What is the dan~er if no car is coming·!
The Court: It seems to me this thin~ is a matter of having
seen a car go around there. which may be one car, two cars, or
whether it was usual, in which case he is an expert. In order
to testify what is usually done, he has to be fully positive.
Do you mean occasionally or usually?
Mr. Ban: Is there fl c111estion of whether a car
pag-e 34 ~ was coming around there?
Mr. Simmonds: I didn't say that.

'
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The Court: Does that question mean usual or just a stray
car?
Mr. Simmonds: Usual.
The Court: Objection overruled. I don't know whether
he is competent to answer or not.
Mr. Ball: We note an exception.
Mr. Simmonds: I will withdraw that question. I think
those are all the questions I have to ask of Mr. Wells.
By a Juror:
Q. .At the point where you stopped your bus,. that is not the
actual point designated as the bus stop by a sign 1
A. No, there is no bus sign there; safety stop.
Q. There is no bus stop sign¥
A. No.
By Mr. Simmonds:
Q. When you use the expression '' safety stop sign", you
mean one of the County stop signs placed at the intersection 7
A. Yes, sir.
Q. Requiring all vehicles to stop before entering the intersection?
A. Yes, sir.
Q. Suppose you point that out in this picture, No. 4, where
that stop sign is.
page 35 ~ A. There it is, right there.
Q. That is facing the other way?
A. Yes, facing the traffic coming.
By a Juror:
Q. Is there a bus stop sign anywhere around there for the
way this bus was going 1
A. Not the way this bus was going, no, sir.
Mr. Simmonds: That is all.
The Court : All right, Mr. Ball.
Mr. Ball: I want to ask two or three questions at tl1is time,
and we will bring him back later.
CROSS EXAMINATION.
Bv Mr. Ball:
·Q. Concerning this bus stop, is that a regular bus stop?
A. Yes, we usually discharge passengers there if· they ring
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the bell. ··we usually discharge passengers there. It is a regular stop.
Q. Had this lady gotten off there before at this particular
stop!
.A. Yes, I know one time before. They hadn't ooen living
there very long.
Q. How long have you been driving a bus on that highway¥
.A. For· the company?
Q. Yes.
A. Ten years.
page 36 ~ Q. Has that been a bus stop ever since you have
been driving?
.A. Yes.
Q. .Are all the bus stops marked with bus stop signs or are
a great many of them not marked T
.A. .A great many of them don't have signs.
Mr. Ball: That is all.
Witness excused.
The Court: vVill you gentlemen agree who does the niarking Y
Mr. Ball: Do we have to go into the question whether we
have to have bus stop sig·ns?
The Court: It is a question whether both sides agree. Do
you ag-ree it was all right for him to stop .there T
Mr. Simmonds: We make the point he did not stop at a
safe place. We are not saying there was a bus stop sign
somewhere else where he should have stopped.
We wish to call Officer Palmer.
Thereupon,
FRANK C. PALMER,
called as a witness for and on behalf of the plaintiff, and being first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Simmonds:
Q. Will you please state your name and address 1
.A.. Frank C. Palmer, sir. 1550 North Greenbriar
page 37 ~ Street.
Q. What is your occupation?
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A. Traffic officer, Arlington County Police.
Q. How long have you been a traffic officer in .Arlington
County?
.
·
A. Approximately three years.
.
Q. Did you make an investigation of the accident at Glebe
R.oad and Wilson Boulevard on September 1, in which Mrs.
Anna Mallinoff was struck?
A. Yes, sir.
Q. Do you know what time you arrived at the scene of the
accident?
·
A. Approximately four-fifty-eight, sir.
..
Q. When you arrived there, what did you find had happened?
A. I found a pedestrian had been struck by a bus, and the
body was still underneath the vehicle when I arrived.
Q. How long did she remain under the bus until she was
removed from the time you got there?
A. About four minutes.
Q. What was the weather that dayY
A. Clear and dry, sir.
Q. Was Mrs. Mallinoff conscious at the time you were
there?
A. Yes, ·sir, she was.
Q. Did she make any outcry? . ·
A. I wasn't close enough to hear, but when she was placed
in the ambulance, she was conscious.
page 38} Q. Did you make any measurements of the location of the bus at the time you arrived there?
A. Yes, sir.
Q. Do you have those measurements with you,
A. Yes, sir.
Q. Did you take a measurement from the front of the bus
to the stop sign Y
A. Yes, sir.
Q. Do you have those measurements with you?
A. Yes, sir.
Q. Did you take a measurement from the front of the bus
to t11e stop sign f
A. May I refer to my notes?
The Court: Yes.
Bv :M:r. Simmonds:
Q. The right front of the bus.
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A. Sir, I made a measurement from the right front of the
bus to where the curb would be if it had g·one in a straight
line. As you know, that curb is sort of a rounded affair. I
made. a measurement from the right front of the bus to the
curb.
Q. I show you Plaintiff's Exhibit No. 4. When you speak
of the curb, you speak of that (indicatingp
A. If that, sir, had come out to a square and g·one back
Q. When you say you took your measurement to the curb,
what point do you mean on that? .Qf course, you can't tell
exactly.
page 39 ~ A. If that had come in a square-it is too
rounded. I would say a point here.
Q. What measurements did you take there?
A. I have a measurement from the right front of the bus
to the curb line. It was 44 feet, eight inches.
Q. To the east curb Y
A. To the east curb, yes, sir. From the left rear of the
vehicle, that would be the west curb, thirteen feet, ten inches,
hard surface of the road.

Mr. Ball: How many feet Y
The Witness: From the left rear of the bus, thirteen feet,
ten inches. From the right rear of the bus to the curb, twenty
feet.
The Court: From the east curb?
The Witness: The vehicle was in the center of the street.
From the left rear to the west curb, thirteen feet, ten inches;
from the right rear to the east curb, twenty feet.
By a Juror:
Q. The bus was further to the left of the road than it would
be to the riti:hU
·
A. Yes, sir.
By Mr. Simmonds:
· Q. When you say the west side of the road, you mean the
west edg·e of the hard surface?
A. Yes, sir.
page 40 ~ Q. And the east side is the curb line?
A. Yes, sir.
J\fr. Ball: What was the right rear to the curb?

The Witness: Sir, that was approximately twenty feet.
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By a Juror:
Q. Would you say the bus was on the wrong side of the
road!
The Court: You answer that question yourself. You can
ask him about facts but not for opinions.
·
By Mr. Simmonds:
Q. Did you make a measurement from the stop sign to the
front of the bus¥
A. Yes, sir.
Q. ·what was thaU
A. F'rom the front end of the bus, right front end of the
bus, to the stop sign was 39 feet, 6 inches.
Q. That was taken on a line from the sign itself to the
front of the bus f
A. Yes, sir.
Q. How close was the right-hand side of the bus to the edge,,
the right edge of the crowned surface of Glebe Road? I don't
know whether you took any measurements along that line or
not.
A. I don't think I did, sir.
.
Q. I show you Plaintiff's Exhibit No. 4, and with respect
to the location of the bus between the east and west
page 41 ~ lines of Glebe Road, is the bus shown in this picture approximately in the same position as that
was at the time?
A. Sir, by the picture, I wouldn't like to answer that question.
Q. I do not have reference to how far it protruded toward
Wilson Boulevard, but the position between the curb lines.
You still say you would rather not answer?
A. Yes, sir.
Q. Glebe Road at that point has a definite black hard surface and a hard surface between that and the right curb. Is
that right?
A. Yes. sir.
Q. Is there any difference in elevation between those two
surfaces?
A. Yes, _sir, there is a little.
Q. Is there a fairly distinguishable line along there T
A. Yes, sir.
Q. Was the bus entirely on the hard surface, the principal
hard surface of Glebe Road?
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.A.. Yes, sir.
Q. Do you know how far the right side of the bus was to
this depression where it drops off!
.A.. No, sir, I have no measurements on that.
Q. Do you recall how close the left side of the bus was to
the center marking of the road, marking the dipage 42 ~ vision of traffic in the road t
.
.A.. No, sir.
The Court: You had a measurement there from the right
side of the bus to the right curb and one from the left side of
the bus to the left curb. I don't know what they are.
The Witness : Sir, the one to the left side of the bus is to
the edge of the road, not to the curb.
By Mr. Simmonds:
Q. There is not any curb on the west side, is there?
A. No, sir.
Q. Where the hard surface ends, that is the end of the road,,
isn't it?
A. That is right, sir.
Q. You gave a distance from the west side of the bus to
the west side of the road as thirteen feet, six inches?
A. Thirteen feet, ten inches.
Q. Did you take a measurement as to the width of that intersection¥
Mr. Ball: At what point 1
Mr. Simmonds: I don't know if he took one at all. Lethiin
tell what point it was.·
A. Sir, I have a measurement here from the east curb to
the west curb .. Is that the one you would like to have?
By lVIr. Simmonds :
Q. Yes.
.
page 43 ~ A. 71 feet, 6 inch~s.
Q. Now, can you tell at which pomt that was
taken, Is there any way of your ascertainin@.' where that was
taken by .that picture? Tli~ int~rsectiol! widens _there. Is
there any way you can tie down· the points?
A. No, sir. This doesn't show the o~her curb, but it is from
a curb point here to one on the other sid~ _o~ the street, from
the east curb to the west curb.
·
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Q. Are you frequently in the vicinity of Glebe Road and
Wilson Boulevard in connection with your duties?
.A.. Yes, sir.
Q. Do ' you observe cars making right turns from Glebe
Road into ·wnson Boulevard f
A. Right turns f
Q. Yes. Do you know what part of Glebe Road they usually
travel· in?
Mr. Ball: We submit that has nothing to do with this case.
Certainly there was no danger if no one was there. You cannot assume they would run inside a bus stopped, letting
passengers off.
The Court: You have got to assume it is usual and not
some stray automobile and have to show she had some knowledge. What you are trying to show is her reaction to danger,
I suppose. Is that what you are trying to do?
Mr. Simmonds: I am trying to show she had a
page 44 ~ lane of traffic to cross if she proceeded to the east
curb.
Mr. Ball: You mean on that afternoon?
Mr. Simmonds: Whether any cars were coming, she would
have a lane of traffic to cross either way she went, and we
intend to show that that is a regularly used lane of traffic existing· between the point where the bus· stopped on this occasion and usually stops in relation to the east curb.
The Court: Objection overruled.
Mr. Ball: Exception. We understand this is going to be
confined to usual and not a stray car.
Mr. Simmonds: Will you read the question?
Thereupon, the question was read by the reporter as follows:
'' Q. Yes. Do you know what part of Glebe Road they
usuallv travel in?''
.A. Wl1en they make a right turn, they turn and keep as
near the curb as possible and swing
around the corner.
I

Bv the Court :
·o. fa that in your patrol?
A. Yes, sir. I patrol Wilson Boulevard, sir, and Glebe
Road.
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By Mr. Simmonds:
Q. Is the portion of Glebe Road they use between the point
at which this bus was located at the time you made your investigation and the east curb 1
A. Repeat that question.
page 45 ~
Q. Is this lane of traffic you say cars usually use
in making right turns, the part of the road that
is between the east curb and the position where the bus was
when you made your investigation t
A. Yes, sir.
Q. Have you observed cars making left turns from Wilson
Boulevard into Glebe Road turning south?
Mr. Ball: Our objection runs to all these questions.
By Mr. Simmonds:
Q. (Continued) Cars turning from Wilson Boulevard into
Glebe Road, going south Y
A. Yes, sir, I have observed that.
Q. What part of the highway is used in making that turn,
would you say Y
A. Well, sir, that varies. Some of them come right to the
hard surface of the road, but the others take the short cut
through this strip of road. One is a road bed, and the other
is more or less filled in over the drain. They usually take a
short-cut across the drain.
Q. You know where the catch basin is¥
A. Yes, sir.
·
Q. Do cars frequently go between the catch ·drain and the
east curb in making a left turn?
A . .Some do.
Q. Some go over itY
page 46 ~ A. Some go over it and some go around it.
Q. Do you recall whethet or not this bus, at the
time you saw it, the front of the bus, was between the catch
basin and Wilson Boulevard T
A. Sir, I don't recall.
Q. There is a stop sign there and was at that time, regularly placed by the County?
A. Yes, sir.
Q. And no bus stop sign?
A. No, sir.
Mr. Simmonds: Your witness.
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The Court: Have you any other witness to testify what is
on that stop sign or will you agree on thaU
The Witness: It is a stop sign.
By the Court:
Q. With "No Parking within 25 feet" on iU
.A. Yes.
Q. That is all that is on there?
.A. Yes.
CROSS EXAMINATION.
By Mr. Ball:
Q. There is no parking between that and Wilson :Boulevard?
A. No, sir.
Q. And no parking between that and twenty-five feet on
Glebe Road?
page 47 ~ A. Yes, sir. It is regulation.
Q. Do you know where the stop sign is?
.A. Sir, the stop sign is in the island on the east curb.
Q. Glebe Road is a two-lane road, isn't it 7
A. Yes, sir.
.
Q. When it gets up to this point, the line of division between the northbound and southbound traffic is marked with
a white line. That is correct, isn't it,
A. Yes, sir.
Q. Isn't it a fact this bus was on the east side of this white
line, on its correct side of the road?
A. Yes, sir.
.
Q. Did you take a measurement from the west side of the
bus to the white line marking the division?
A. No, sir.
· Q. Isn't it true that the wl1ite line marking ·the division
continues on uu to the edge of Wilson Boulevard?
A. I don't think it goes clear up to Wilson Boulevard.
Q. It doesn't make a turn Y
..•.
A. No.
Q. Whether -it ~oe~ aJl the way up, it still runs parallel with
the wP,st side of the highway7
A. Yes. sir.
·Q. And would you sRv the west lane was twelve or thirteen f Pet wide?
page 48 ~ A. ThP road is twentv-three or twenty-four feet
wide, and that white line divides it.
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Q. That white line is the prolongation, if I may use that
word, of the center line of Glebe Road as it approaches that
intersection, isn't that true T
A. Yes, sir.
·
Q. The southbound traffic then on Glebe Road is supposed
to go west of that line, isn't it?
A. Yes, sir.
Q. If southbound traffic coming out of Wilson Boulevard
into Glebe Road goes into ·the catch basin on the east curb,
that is a violation of the lawt Isn't that righU
A. Yes, sir.
Q. You would not allow them to do that. That would be
reckless driving to do that, wouldn't iU
A. Yes, sir.
Q. There is no curb on the west side of the road at all, is
there, just a little ditch of dirt!
A. Yes, sir.
Q. Coming up and approaching this intersection, there is
no curb on the east side until you get up to the filling station,
is there? That is right, isn't iU
A. No curb at all.
Q. There is a long strip without any curb at all. Is that
right?
page 49 ~ A. Yes, sir.
Q. When you come to the filling station, there is
a little triangle with a curb and that is the only curb in that
section, isn't it?
A. That is right.
Q. You don't know whether it was put in there by the filling· station man or as part of the highway?
A. I can't answer that.
Q. Cars coming up Glebe Road and making a left turn on
·wnson Boulevard, turn right on a continuous line just as they
]rnd been coming up to the right of the white line and make
·
the turn then. Is that right?
A. That is rig·ht.
Q. Do I understand you to say it is a regular thing· for
people coming up Glebe Road making a rig·ht-hand turn into
Wilson Boulevard, to cut off that smooth hard surface, across
that catch basin, in order to make the turn? ·
·
A. Yes, sir.
· · Q. Don't hundreds of people make that turn without going
over that portion of the road Y
A. What part of the road Y
·
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Q. I am talking about the part adjacent to the curb line
of the filling station. Let me ask you this. Pointing to the
curb line in front of the filling station, tbis is the stop sign?
. A. Yes, sir.
Q. That sets over in that triangle, doesn't iU
page 50 } A. Yes, sir.
Q. This curve goes around very rapidly, doe·sn 't
iU
A. Yes, sir.
Q. Is that the center line of the traffic up Glebe Road right
there?
A. Yes, sir.
Q. Now, the break hi the surface of the road-I think there
is another one that shows this very much better than that.
I think this is better. You ean see the line of. the road better.

The Court: What number is that i
Mr. Ball: This is No. 2.
By Mr. Ball:
Q. Do you know whether that dark spot close to where the
lady is., is the catch basin?
A. That is approximately the place where it should be, sir.
Q. There is a catch basin there f
A. Yes, sir.
Q. Everything around there slopes down to tbat catch basin
so the water will run off, is that right?
A. Yes, sir.
Q. So there is a depression there, isn't there 7
A. Yes, sir.
Q. So that the whole surface from the point just a foot or
two east of where the bus is standing toward the
page 51 } filling station, drops down toward the filling station?
A. Yes, sir.
Q. Covering what used to be a little ditch there?
•
A. Yes.
Q. Do I understand you to say people leave the hard surface and go ac1·oss that 6/
A. They leave here and go across here.
Q. I ask you if most people don't go into Wilson Boulevard
and make the turn?
A. No, sir.
Q .. How close is it run to the curb?
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A. I don't know.
Q. One or two feet f
A. They don'tgQ close to the curb.
Q. Whe:r;e do they begin to make that turn! Right where
the bus is standing Y
. A. In relation to the stop sign, sir, it is back of-it.
Q. South of the stop sign Y
A. They usually stop before getting to the stop sign and
proceed on to make the turn.
Q. From where they stop for the stop sign Y
A. Yes.
Q. All traffic coming there, going north, it has to stop f
A. Yes, sir.
·
Q. Yon see this open door Y That _is· a shop, isn't
page 52 r it, an automobile shopf
· :·
A. Yes, sir.
Q. Don't they park cars that are being repaired at that
shop all along this area. south of the shop?
A. I have seen cars there.
Q. Part of that highway is hard surface Y
A. Sir, as I remember~ some were on the hard surface and
some on the lot adjacent to the garage.
Q~ Doesn't that shop actually park cars right along that
hard surface not very far· south of the stop si~ Y
A .. Th:at is right.
,
·
Q. That is right, isn't iU
··
A. Yes, sir.
A Juror: Isn't part of this lane that belongs to:the garagef
I don't see any curb line here. Doesn't part of this belong to
this garage part Y
Mr. Simmonds: I don't know.
The Court: Part of the paved surface, Mr. Flynn Y
Mr. Flynn: Yes, sir.
Mr. Simmonds: I don't think it makes anv difference.
·
• Mr. Ball: I think it does.

By Mr. Ball:
Q. Taking No. 3 picture, showing a car coming up Glebe
Road, there is a car parked on the hard surface there, isn't
there?
page 53 r A. That is not part of the road.
Q. Isn't that hard surface¥ Isn't all that covered with some type of blacktop Y
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A. Covered up to this point right at tl1e driveway.
Q. Not beyond the driveway?
A. There is a piece of two or three feet.
Q. Northbound traffic cannot go into that point here-.
A. Until you get to the driveway into the service station.
Q. Do you Imow whether any part of that is part of Glebe
Road or privately owned property?
Mr. Simmonds: I object to the question. If it is used as
a public roadway-

The Court: Objection overruled.
By Mr. Ball:
Q. Do you know whether this area I am pointing to, adjacent to the curb line, is part of the highway or not?
A. No, sir. It has been resurfaced by the Highway Department. That is taken care of by the Highway Department, but
I can't say whether it belongs to the highway or the filling
station.
Q. You claim the highway put the curb in there¥
A. Not the curb., the asphalt.
Q. How long have you been familiar with that corner¥
A. Some time.
Q. Were you familiar with it when Howell's filling station
was there¥
.
page 54 ~ A. I wasn't on the force then.
Q. I understand you to mean then that northbound traffic on Glebe Road turning into Wilson Boulevard to
the right, or east, uses that right lane that you speak of over
the catch basin?
Mr. Simn1onds: I don't think he said over the catch basin.
By Mr. Ball:
.
.
Q. Didn't you say over the catch basm?
A. I said to make a right turn, some go over it, some to
the right, and some to the left.
Q. But they leave the smooth hard surface of Glebe Road
and cut across on that side?
A. Yes, sir.
Q. Do you claim that is done sufficiently to show on the
·surface that it is a lane of traffic Y
A. What do you mean by that,
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Q. After a great many cars go over a road, they leave
marks of grease and so on.
A. I wouldn't like to say whether there is enough grease
and dirt, as you would say, on the road to show, but from my
observation I could answer it that they do use it quite a bit.
Q. A heavily travelled road?
A. Yes, sir.
·
Q. And a great many people use that road in turning into
Wilson Boulevard?
A. Yes, sir.
page 55 } Q. And the oil markings out near the white mark
are visible all right, aren't they?
A. Yes, sir.
Q. And they are the usual markings where there is heavy
traffic? You usually notice where a little oil has spilled along
the road and has been. rubbed in by the tires?
A. Yes, sir.
Q. Let me ask you about these measurements. You said
from the east curb to the west curb, you measured 71 feet., 6
inches. What do you mean by the west curb?
A. If there had been a curb there.
Q. The east or west side of the ditch T
A. If the curb had been built there, it would have come to
a point.
Q. Built where?
A. On Wilson Boulevard.
Q. Where on the west side! There are lots of places you
can build a curb. Did you take the west line of the hard surface or did you take an· imaginary line where you would" place
.
a curb1
A. Sir, that point was from the end of the bard surface
there.
Q. And at what point on that hard surface now, Ten feet
in from Wilson Boulevard or right at the line,
A. You don't have it on the picture.
Q. No, sir, I don't believe I do. Tell us, if you
page 56 } can, how you arrived at that point to measure it.
A. Sir, there is more or less a little walkway
there and Wilson Boulevard, running parallel with the fence
of Hevie's garage. If that walkway was to come across the
street in the form of a crosswalk, you would have a curb right
there, and that is right at the corner of Wilson Boulevard and
Glebe Road.
Q. And you measured that right to the inch Y

J
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A. Yes, sir.
Q. Although there is no curb there of any kind7
A. No., sir..
Q. Nothing but a little dirt ditch!
A. That is right.
Q. 1Vhere did you measure to on the east side 7
A. Sir, that is rounded there, and if that had come to a
:straight line there, they would have met approximately here,
right at the end of this curb. Approximately here~ I measured.
Q. Y011 mean you took the line.A.. Right at the edge of the curb.
Q. Paralleling it f
A. No.
Q. Right at the break f
A. Yes, at the curb.
Q. Parallel with Wilson Boulevard or right angles with
Glebe Road Y You understand what I mean, don't you?
A. Yes, sir, I understand what you mean. Sir,
page 57} that was across from one curb to the other. This
curb extends further out.
Q. You mean taking from this curb and going west, there
.are 71 feet, six inches., of hard surface in there 7
A. Yes, sir.
·
Q. Taken at right angles to Gl.ebe Road!
A. That is right, sir..
Q. And you took that right at the break of that curb line!
A. Yes, sir.
Q. Mr. P.almer, aren't you mistaken about thaU Isn't that
'Only about thirty-five or forty feet T
A. No, sir., I don't think I am mistaken about that.
Q. Isn't there at that point the original surface of Glebe
Road, around twenty-two or twenty-four feet wide, and the
.additional hard surface owned by Mr. Preston of ten or twelve
~~,

.

.

A. Sir, the only thing I have to g·o by is the measurements
I took at the scene.
Q. Isn't it a fact that the original hard surface of Glebe
Road is about twenty-four feet?
A. Somewhere along that.
Q. That portion east of Glebe Road isn't forty-five f·eet
wide, is iU
A. Sir, the only thing I have is the measurements to go by.
!Q. I.see. I don't want to misunderstand you and I don't
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want you to misunderstand me. I am going to
show you this picture· showing that bus standing· on
the original part of the surface of Glebe Road and
comes on across east to that.
A. Yes 1 sir.
Q. Isn't it apparent that that road is wider than that portion of the road f

page 58

~

Mr. Simmonds~ I object..
By Mr. Ball:
Q. Isn't it wider!

Mr. Simmonds: You- can't tell from that picture.
Mr. Ball: He said this was a prolongation of that line.
By Mr. Ball:
Q. Let me ask you this now. I don't want to confuse you
at all; I want to give you plenty of chance to explain, Mr.
Palmer. Isn't it a fact the original surface of Glebe Road
from the west side to the east side of that bus is very much
wider than this other piece of hard sur~ace from the east line
of the curb line to. the bus?
A. Yes, these measurements were taken at an angle.
Q. Do you claim that the curb line over there begins to
curve west before it gets even with this point here 1
A. I do., sir.

By the Court:
Q. From the way you just did it, do you mean to indicate
you went perpendicular across-Glebe Road or parallel to the
edge of Wilson Boulevard 1
page 59 ~ A. Well, sir, that west curb is further out than
the east curb, so from a point of this curb to this
west cur.b is where I took my measurements.
Q. Not perpendicular to Glebe Road!
A. No" sir.
Bv Mr. Ball:
..Q. I asked you definitelyThe Court: He didn't answer definitely. He said "across.''
By Mr. Ball:
Q. You mean you measured parallel to Wilson Boulevard?
A. Yes, sir, from one point to the other.
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Q. And on the west side of Glebe Road at that point, is
there a pathway or has the pathway already stopped before
you get to that point Y Do you understand what I mean f
A. No, sir, I don't.
Q. Coming up Glebe Road, there is a pathway by Hevie 's
fence, isn't there?
A. Yes, sir.
Q. Does that come up to the point where you measured or
does it stop before you get there?
A. Yes, sir.
Q. It goes clear up to that point!
A. Yes, sir.
Q. Which side did you measure-the side next to the road
or the side away from the road f
page 60 ~ A. Sir, the one next to the road, the one next
to ·wilson Boulevard.
Q. I understand you to say now that the distance from the
front of the bus across to this stop sign was 39 feet, 6 inches,
is that right i
A. From the front of the bus, yes, sir, to the stop sign.
Q. The right front corner of the bus?
A. From the right front corner of the bus.
t1. Was the bus closer to Wilson Boulevard than the stop
sign is, the front of the bus?
A. ·what do you mean?
Q. Had most of the bus passed the stop sign when it came
to a stop that morning·?
A. When I went to investigate the accident, yes, sir.
Q. Do you recall whether the back of the bus was overlapping the stop sign Y
A. I don't recall.
Q. You took a measurement from that front corner over to
the iron pole that supports it?
A. Yes, sir, the base of it.
Q. And that was 39 feet, six inches?
A. Yes, sir.
Q. How far is that iron pole over in the curb?
A. A number of inches ; I would say six inches.
Q. You took another measurement from that bus
page 61 ~ to a curb line. Where was that curb line Y
A. Rigllt here., ~t the end of this.
Q. You gave that as forty-four feet 7
A. That is right, sir.
Q. Measuring over into the triangle to the safety sign, it
was only 39 feet, six inches?
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A. :Measuring at an angle from this curb line, the bus was
further out in the street, and measuring right across to the
curb line was 44 feet, 8 inches. The bus was sitting on an
angle, sir, like thiEZ.
Q. You mean the front was further out in Glebe Road than
the rear was Y
A. Yes, sir.
Q. Well, had it reached a point in Glebe Road, the front
of it, that was opposite this break in the curb line? Do you
know what I mean by opposite! Taking a line here-driving
at right angles with the curb line, had the bus reached that
point?
The Court: Have to back up.
By Mr. Ball:
Q. Taking· a point-that is where you measured from. The
front of the bus is where you measured from?
A. Yes~ sir.
Q. And the front of the bus was north of the stop sign, is
that righU
A. Yes, sir.
page 62 t Q. I want to get the same relationship between
the bus and this point. It had passed the sign. Had
it reached the break in the curb T
A. As I remember, sir, it was sitting on an angle, 1·eady to
make a left-hand turn into Wilson Boulevard.
Q. Had it reached this break Y
•
A. I don't remember.
Mr. Simmonds: You.keep talking about a break.
· Mr. Ball: He understands what I mean.
By Mr. Ball:
Q. You don't remember where the bus was in relation to
thatY
A. No., sir.
Q. Did you measure the length of the bus 1
A. No., sir.
.
.
Q. According· to your measurement, it was farther from
the front of that bus across to the curb line at the break than
it was from the front of the bus back to the stop sign, which
was inside the triangle? That is right, isn't it T
A. That is right.
I

l
J

}
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Q. Five feet farther 1

A. Yes, sir.
Q. Do you know how far the catch basin was from the curb
]inef
A. No, sir.
page 63 } Q. You didn't make any measurement of that Y
A. No, sir.
Q. Let me ask you one other thing. Pointing now to picture, No. 2, did I understand you to say a little while .a~o
that the bus shown in the picture No. 2 is standing at tne
approximate position that it was that morning? That is., with
relation to Glebe Road.
A. No, sir. I didn't say that from the picture. I can't
aav.
Q. The bus was on its proper side of Glebe Road?
A. Yes.
Q. And the white line was to the west of the busY
A. That is right, sir.

Mr. Ball: I think that is all. Thank you, sir.
RE-DIRECT EXAMINATION.

Bv Mr. Simmonds:

"'Q. Mr. Palmer, when Mr. Ball referred to the center line
of Glebe Road, do tho.se markings, those white markings ·on
the road-as a matter of fact, there is one lane of traffic on
the west side of that marking and two lanes on the east t
Mr. Ball: I object to cross examining his own witness.
The Court: It is all about the same thing. Objection sustained.

By Mr. Simmonds:
Q. How many lanes of traffic are there to the
page 64 ~ west of this marking on Glebe Roadf
A. One.
Q. How many lanes to the east side t
A. One, sir.
Q. At the point of the intersection where the cars turn, is
there or is there not two lanes of traffic t
Mr. Ball: I object to that.
one.

He just testified there was
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The Court: I don't see any objection to developing the
fact.
By Mr. Simmonds:
Q. Is this line in Glebe Road equi-distant between the east
and west curb of the intersection I
A. No, sir, it is not.
Q. Which side is wider Y
~. Sir, the east side of the road is wider at that point.
RE-CROSS EXAMINATION.
By Mr. Ball:
Q. You mean the east side of the white line is wider?
.A.. Yes~ sir.
Q. The authorities put the white line there to show the division of traffic between the two lanes of traffic Y

Mr. Simmonds: I had not finished my examination.
Mr. Ball: Excuse me., I thought you had. Just let me
finish this point.
page 65

~

A. Yes, sir.

By Mr. Ball:

Q. It is recognized as a two-lane highway, isn't itY
A. That is right.

Mr. Ball : Tba t is all.
RE-DIRECT EXAMINATION.
By Mr. Simmonds:
Q. Mr. Palmer, is that curb on the east side, does that
curve away down Wilson Boulevard? Is there a definite
angle in that curb line or does it curve gradually?
A. It curves sharply, sir, to the right down Wilson Boulevard.
Q. I believe you testified there was no definite curb line on
the west side Y
. A. No, sir.
Q. But there is a definite marking of the west edge of the
hard surface of the road back where the rear of the bus was f
A. Yes.
Q. You took a measurement back at the rear of the bust
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A. Yes., sir.
Q. So the west edg·e of the hard surface is clearly definable!
A. Yes., sir.
Mr. Simmonds : I think that is all.
Mr. Ball: That is all.
The Court: Step down.
Witness excused.
page 66 }

The Court: We will recess for one hour for
lunch.

Thereupon, a recess was taken from 12 :15 o'clock P. M. to
1 :15 o'clock P. M., at the conclusion of which, the following
OO~IT~:

.

.

Mr. Simmonds: I call Mr. DeLashmutt.

Thereupon,
BASIL M. DELASHMUTT,
called as a witness for and on behalf of the plaintiff, having
been first duly sworn., was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Simmonds:
Q. ,vm you please state your name and residence?
A Basil M. DeLashmutt, 1327 North Court House Road,
Arlington.
Q. What is your occupation?
A. Certified engineer and surveyor.
Mr. Ball:

,ve admit his qualifications.

By Mr. Simmonds:
Q. Mr. DeLashmutt, did you make a map of the intersection
of Glebe Road and Wilson Boulevard?
A. Yes., sir.
Q. Have you that map with you f
A. I have.
Q. Will you please show us that map? Mr. DeLashmutt,
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is this the map which you prepared?- ·
· .
page 67 ~ . A. Yes, sir.
Q. Did you do the field work or assist in doing
the field work1
A. Yes, sir.
Q. Now, will you please d~cribe to the jury the various
features of this map and the locations, et cetera t
A. The most outstanding feature, I would say, is the shaded
area, which is the surfaced area £or vehicular traffic at the
intersection.
Q. Show them the north point .
.A. This is the north, approaching· north., -approaching the
intersection on Glebe Road. I don't quite show it; I just show
the beginning of the return of Glebe Road toward Lee High..
way.
Q. What does the shaded area you have there represent Y
A. That is the improved surface.
Q. Macadam surface 1
A. Macadam surface.
Q. Now, Mr. DeLashmutt, you have a dotted line in Glebe
Road there, running· parallel to the two sides of the road.
What does that indicate?
A. This particular line f
Q. Yes.
A. That indicates the ed~e of the surface as it was placed
there by the State ior the lme of Glebe Road when they surfaced it from Columbia Pike to Lee Highway. They
page 68 ~ had a regular two-inch topping they put on, and
that describes that line.
of the work from the east part and east part of that line 1
of the work from the east part and east part of that line?
A. Approximately.
Q. Is that clearly defined on the road itself?
A. Yes.
Q. What is this double line in Glebe Road 1
A. That is a white line painted there by the State as a
guide line for traffic.
Q. What is this here, called a grass ploU
A. That .is a little park area in connection with the gasoline station.
Q. Is there a curb around that area 7
A. Yes, six-inch concrete curb and eighteen-inch gutter.
Q. What is that boxi
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A. That is the storm water catch basin; sometimes used by
traffic.
Q. ·where is the stop sign indicated Y
A. The stop sign is inside the curb or in this triangle.
Q. This floodlight is the floodlight in that grass plotY
A. Yes.
Q. And that is the street sign indicated there?
A. Yes..
o
Q. What are these figures here, the one in Glebe Road opposite the catch basin and around the catch basin Y
page 69} A. They are elevations.
Q. What do those elevations indicate as to the
difference in elevation at the different points you have indicated?
A .. They are the relative elevations of the different spots
in relation to the catch basin from the center of the road to
the edge of the road.
Q. State bard surface?
A. As they took it through in that one operation, is fourtenths of a foot.
Q. And to the center of the State surfaced road to the catch
l)asin is what T
·
A. From the ·center of the road to the top of the catch
basin, the catch basin is lower, the edge of the road is lower
than the center., the catch basin is lower than the center by
1.3 feet.
·
Q. These figures below and above the catch basin, what is
the difference between those and the center of the road Y
A. Nine-teuths of a foot.
·
(l ·what iE? that, "cone. hdw. "1
A.. Ooncrete head wall.
Q. Does this line just east of the concrete head wall intlieute the west edg·e of the hard surface of the road?
A. Yes, sir.
ci. And this on the east side of the map shows the gasoline
filling station known as Cumberland's Filling Station Y ·
A. Yes, sir.
page 70} Q. What is this bus stop sign indicated on the
north side of Wilson Boulevard Y
A. For the busses as they go west on Wilson Boulevard.
They turn in back of the street line to the bus stop and discharg~ passengers.
Q. That is for the Wilson Boulevard traffic?
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A. Yes.
Q And that is the Arnold ·bus line!
A. Yes.
Mr. Simmonds: I offer this map in evidence at this time
and ask that it be marked Plaintiff's Exhibit No. 5.
a
(Said map, so offered and received in evidence, was marked
Plaintiff's Exhibit No. 5.)

By :Mr. Simmonds :
· Q. Mr. DeLashmutt, I don't know whether you have a scale
with you or not.
.A. I have.
Q. Will you please give us the width of the State hard surface part of Glebe Road, we will say, at a point opposite the
south end of the grass plot 1
A. It is between twenty and twenty-one feet wide.
Q. Now, will you take that at a point opposite the catch
basint
A. It is between twenty and twenty-one feet
page 71 ~ wide. It is standard.
Q. Practically uniform width all the way of
twenty to twenty-one feet?
A. Yes.
Q. Mr. DeLashmutt, Officer Palmer has testified to some
measurements as to the location of the bus after the accident.
Will you please, using your scale., locate these points on the
map. He stated that the distanceMr. Ball: I object to repeating what he stated. I have no
objection to bis measuring the points be gave.
l\Ir. Simmonds: I will withdraw that.

By Mr. Simmonds:
Q. Mr. DeLasbmutt, will you please indicate a point on the
east edge of the State surface part of Glebe Road which is 39
feet six inches from the stop sign, the base of the stop sign¥
Mr. Ball: I object to that because Mr. Palmer did not locate any such point out in Glebe Road.
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By Mr. Simmonds:
Q. Well, Mr. DeLasbmutt, will you take a point beginning
at the base of the stop sign and make an arc showing where
that intersects on the hard surface of Glebe Road!
A. On this eastern edge as I have located it here t
Q. Show where that line would be if extended both ways
39 feet 6 inches from the stop sign.
A. That would be a point, of course.
page 72 } Q. Now, a point on the edg·e of the hard surface,
if you will.
·
A. (Witness marks)
Q. And assume a point one foot in on the hard surface.
A. Intersected by that circle?
Q. Yes.
A. Right here.
Q. Now, how far is this point east of the east line of the
hard surface, from the east line of the hard surface f
A. The one I have just placed f
Q. Yes .
...!\. I would say 2.8 feet.
Q. Now, will you put a mark there one foot east of the hard
~urface7
Mr. Ball: Off the hard surfacef
Mr. Simmonds: Yes.
A. (Witness marks)

By Mr. Simmonds:
Q. Then a line drawn through those £our points you have
there would indicate a distance of 39 feet, six inches., from the
stop sign f
A. Yes, as well as I can scale it, it would swing in an arc.
Q. Did you make any measurements of the bus itself!
A. Yes, I did.
page 73 } Q. w·hat was the length of tl1e bus itself? Did
you make a measurement of the bus pointed out to
you by Mr. Ralston of the Arlington and Fairfax Motor
Transportation Company as the bus involved in this accident?
A. Yes.
Q. When did you take those measurements?
A. Yesterday.
Q. What was the length of that bus?
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A. Twenty-seven-from bumper to bumper, 27.3 feet.
Q. Will you indicate that distance back from the point.you
have indicated the 39 feet, six inches, a point back from that
of the distance of the bus along the east edge of the State
hard surface?
A. (Witness marks)
Q. Will you likewise mark in reel a point six feet south
of the point indicated as the front of the bus .from your meas.
urement along the edge of the State hard surface?
A. Did you want me to put any distance. or just mark 7
Q. It would be helpful to do that. Will you indicate the
di~tances Y
·
A. Should I label these points anything?
Q. Mr. DeLashmutt, will you take your scale and take the
nearest distance from that red point, which is six feet short
of the 39 feet, 6 inches, to the curb on the east side T Do you
understand my question 1
page 74 ~ A. From this point (indicating) to the nearest
point of the curb 1
Q. That red spot being on the edge of the State hard surface.
A. I would say that it is 27.8 feet.
·Q. Will you show-I believe you have already testified f~·om
the east edge of the State hard surface to the west edge is
twenty-one feet?
A. Between twenty and twenty-one.
Q. Will you measure it from that red mark to the west edge
of hard surface?
.A.. At that particular spot I have 20.5 feet.
Q. Mr. DeLashmutt, what is the width of that bus according to your measurements?
A. The bus width was 7.8 feet.
Q. Will you take the point you have indicated as. the rear
of the bus according to the Palmer measurements and see
what is the distance to the east curb on a line perpendicular
to the center of Glebe Road?
A. That is as close as I can say. I would say it would be
approximately between eighteen and eighte·en and a half feet.
Q. From that point on the east edge of the hard surface,
will you measure out a distance equal to the width of the bus
out into Glebe Road T
A. (Witness marks)
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page 75}

Q. From that point, which would be the left rear
of the bus, will you take-

Mr. Ball: That would be the left rear!
Mr. Simmonds: I will withdraw that.
By Mr. Simmonds:
Q. From that point, will you mel.}.sure to the west edge of
the bard surface of Glebe Road!
A. It would be twelve and one-half feet.
Q. I don't know whether you can indicate that without confusing these :figures or not, but I would like ·to get a figure
from the catch basin to the east curb.
·
·
A. Twenty and one-half feet ..
Q. From the center of the catch basin T
A. From the center of the catch basin.
Q. Mr. DeLashmutt, getting back to the measurements of
the bus, what is the distance from the front axle of the bus or
front hub, I bad better say, to the front of the bust
A. From the hub of the right front wheel to the front of
the bus, 6.1 feet.
Q. From the front of the door to the front of the bus!
A. From the front of the door to the front of the bus is
4.6 feet.
Q. Vlould you say approximately how long you were at
flm t intersection making your field notes T
A. I would estimate that I spent about an hour there.
·
Q. Did yon observe many cars making right
page 76} turns coming out of Glebe Road and going east on
Wilson Boulevard?
.
A. Did I observe any cars make a turn?
Q. Yes.
A. Yes.
Q. Did you observe many cars T
A. Several.
Q. Did they all use about the same lane of traffic or about
the same point?
A. They followed generally the same direction.

Mr. Ball: Our objection this morning goes to this same
iine of questioning.
·
By Mr. Simmonds:
·Q. Where was that lane they followed with respect to the
east curb and the catch basin Y
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A. Generally, as a matter of fact, all that I saw make that
turn passed between the catch basin and the curb.
Q. Did you observe any cars make a left turn into Glebe
Road from Wilson Boulevar~ turning south on Glebe Road 1
A. As I remember, there was one or two but not as many
as going· the other way.
Q. Would you say at what point they passed with ·respect
to that catch basin?
A. They were on the outside.
Q. Toward the center of .the intersection from
pag·e 77 ~ the catch basin¥
A. Yes.
Mr. Simmonds: That is all.

CROSS EXAMINATION.
Bv Mr. Ball:
·Q. You mean by the outside, Mr. DeLashmutt, that they
swung up west from the catch basin?
A. To the west of the catch basin.
Q. They didn't occupy that territory between the catch
basin and the east curb?
A. Turning left from "Wilson Boulevard, no.
Q. Will you show the jury?
A. Coming out of Wilson Boulevard, turning· south into
Glebe Road.
Q. You said while you were there, several came throug·h
here!
A. Yes. .
Q. Will you indicate where they made the swing off the
Glebe Road?
A. I can't tell you. The swing beg·an at the natural point.
When I say the natural point, I mean when driving up G-lebe
Road, knowing you are going to turn, I don't know whether
I am supposed to assume, but they headed for it.
Q. Where did they head for it?
A. Well, I, could say they gauged their direction from a
point roughly along here.
page 78 r Q. Did they stop at the stop sign, did you observe?
A. Well, I remember two cars in particular, and tbey made
a pass at stopping. They slowed down.
.
Q. They were people that didn't even stop at the stop sign
t11at made that cut!
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A. That is probably it. T.hey acted like they knew it was
tber·e, and they had the responsibility.
Q. '.phey were reckless enough not to stop at the stop sign 1
Is that right?
A. That is your opinion.
Q. Did they stop or didn't they stop?
A. They didn't come right down to a dead stop.
Q. About the others, did you see any of them come to a
complete stop Y
A. No.
Q. None at all?
A. Well, as a matter of fact, Mr. Ball, I would say that
probably three times as many cars mig·ht have made that turn
while I was at the intersection. I didn't pay any particular
attention. It so happened when I was around here at the
catch basin making several notes, I had to watch traffic on both
sides.
Q. That would be natural standing in the middle of the road,
wouldn't itT
A. Well, I Q. They would either go one side or the other!
A. I believe that is all roadway.
page 79 ~ Q. I want to find out what they did.
A. They didn't hit me.
Q. Let us see if we can get one or two of these measurements. :Mr. Simmonds very carefully had you measure a
whole lot of spots and points. He had you put a mark here.
Is that 12.61
A. Twelve and a half.
Q. Would you mind putting a mark thirteen feet, ten inches,
from the west edge of that road T
A. You want it right on that same line?
Q. Drop it down a little bit. 13 feet, 10 inches.
A. (Witness marks.)
Q. Now, will you also put the width of the bus from that
point, I believe you said approximately seven feet?
A. 7.8 feet.
·
Q. And that point is how far east of the hard surface line
the State put along· Glebe Road Y
A. That is a full foot. My scale here is ten inches, ten
feet. I may vary a little on the inches ; don't hold me down
too much.
Q. This distance you had of 18 feet~ 5 inches. Is that the
nearest point from that pavement to the curb! ·
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A. No, I tried to take it perpendicular .to the edge of the
road.
·
Q. Would you mind measuring from th~t .last
page 80 ~ point-you show 13 feet, 10 inches, and add to that
the width of the bus and give me the distance from
that to the nearest curb.
A. 15.1 feet.

Mr. Simmonds: That is the nearest point.
The Witness: Shall I put that on here?
Mr. Ball: Yes, sir, if you don't mind.
By Mr. Ball:
Q. Mr. DeLashmutt, would you take the point at the break
of the curve coming off of Glebe Road and at that point give
us the width of the road from the edge of the hard surface on
the west to the curb line on the east.
A. At the point where it begins to curve?
Q. At the point where the curve begins to break.
A. It is thirty-three and a half feet.
..
Q. And how wide is that extra paved surface outside of
what .is paved by the .State Y
A. Thirteen and a half feet.
Mr. Simmonds: That is whaU
Mr. Ball: The width of the road at the break.
By Mr. Ball:,
Q. Now, would you mind taking that same point and give
us the distance to the west line, measuring parallel to the
Wilson Boulevard?
Mr. Simmonds: If Your Honor please, if he is trying to tie
in the measurement of Officer Palmer, Palmer
page 81 ~ stated it was out at Wilson Boulevard that he made
those measurements.
Mr. Ball: He said it was at the'break of the curve. First
time he said it was perpendicular to the road and then he said
parallel to Wilson Boulevard. I pointed at the break of the
curve.
Mr. Simmonds: You used the photograph.
Bv l\fr. Ball:
Q. (Continued) How much is that?
0
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Mr. Simmonds: What point are you .measuring it on the
west side of Glebe Road i
The :Witness: I am just preparing to scale from the face
of the curb in a westerly direction parallel to ·wnson Boulevard from the east curb to the west edge of Glebe Road macadam.
A. Just about forty-five feet.
By Mr. Ball:
Q. Now, Mr. DeLashmutt, would you ·mind measuring-I
don't know what point to what point hardly here. Beginning
where this curb begins and across to the point where-what I
want is the width of the intersection parallel to Wilson Boulevard. How to.fix tb_e exact points, I don't know.
Mr. Simmonds: Suppose you take it from the surface opposite the route sign. Let this route sign be in continuation
of the line.

By Mr. Ball:
Q. If you continue on upA. It breaks to the left.
page 82 } Q. Will you measure from these points in here Y
A. From those two points, it is about ninety-two
and a half feet according to scale.
Mr. Simmonds: Suppose you mark those two points A-A.
The Witness: A-B. Do you want that noted on the plaU
Mr. Simmonds: Put it on the side; indicate it on there
somewhere.
By Mr. Ball:
Q. · Mr. DeLashmutt, look up here just a moment. Wilson
Boulevard g·oes on up?
A. Yes.
Q. Glebe Road m~kes this turn and goes in this direction
and then cuts right sharp around Y
A. No, that is just about the angle of it. Remember, Mr.
Ball, I didn't measure the angle but generally in that direction.
Q. There is a grocery store on that corner?
A. Yes.
Q. Down here as you 9;0 south from this intersection, Glebe
.
Road is a two-lane road, isn't it?
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A. Yes, .sir.
Q. State Highway f

A. Yes.
Q. And the State has paved that road and marked the division line between north and southbound traffic?
A. Yes, sir.
page 83 ~ Q. Isn't it a fact that the surface of this area in
here, the part that is paved, is a different type of
pavement, rough top Y
A. I would be inclined to say it is a different class of macadam.
Q. Isn't it a fact you can stand at the junction of Wilson
Boulevard and look down Glebe Road and see the two-lane
highway coming through this until it comes to Wilson Boulevard 7
A. Yes.
Q. In regard to this area, which is east of the area the State
Hig·hway paved?
A. I don't-it is in the right of way.
Q. Is it in the right of way!
A. Yes.
Q. Have you checked that right of way! .A.re you sure of
that?
A. Rea.Efo'nab1y, Mr. Ball. I was not interested in the property line. From the fence on this side to the, face of this curb
is fifty feet. As near as I remember, that is the right of way
at that point.
Q. You wouldn't. say the State put that in there?
A. I wouldn't say they have not.
·
Q. It is a differe1it type than the main part of Glebe Road,
isn't itf
A. They have different types.
pag·e 84 ~
Q. It is very different, isn't it?
A. Yes.
Q. So different you can see it?
A. There is a definite line there.
Q. This you have marked "gas station and garage shop",
that opens into Glebe Road at approximately this part? ·
A. Yes.
Q. As a matter of fact, doesn't this hard surface start herl1 f
A. No, I won't say definitely what point there. My activit~·
was up in here, and I got the location of the garage. I would
be inclined to say the macadam came down in front of the
garage.
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Q. And then stops?
A. I don't know.
Q. It doesn't go down Glebe Road for any appreciable distance, does it f
A. Oh, no, I would say it stopped approximately along in
there.
Q. When did the State surface that Glebe Road 7 Do you
know how far back?
A. You mean this line 1
Q. When was the last time they surfaced the road T
A. I could guess it has been probably four or :five years.
Q. Do you know how frequently they put the white lines in
the centerf
page 85 ~ A. No.
Q. Do they do that annually t
A. I don't know. Just from observation on a State road, it
seems to me they renew them when it is necessary.
.Q. You spoke of a bus stop on this side of the road. That
is a transfer point, isn't it¥
A. I don't know.
Q. Doesn't the Arnold bus make a transfer there to the
Bon Air busses, and there is a small platform there?
A. I am rather inclined to say there is not a platform there.
Q. Isn't there a small platform there?
A. No. I don't know ; I d.on 't think there is.
Q. You don't know about any transfer point there, is that
right¥
A. No; I don't.
Q. While they were stopping· and letting off passengers,
nobody tried to go in between them and the curb, did they?
A. I don't know. I don't remember where I was standing
when I saw the bus come up there.

Mr. Ball: That is all.
Mr. Simmonds: I have no further questions.
Witness excused.
Mr. Simmonds: I will call Mr. Joseph Parisi.
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Thereupon,

JOSEPH PARISI,
called as a witness for and on behalf of the plaintiff, and
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Simmonds :
Q. Will you state your name and address Y
A. Joseph Parisi, 646 North Greenbriar Street, Arlington.
Q. Where are you employed, sir ·y
A. Navy Yard.
Q. Did you observe the collision between the bus and the
woman at Glebe Road and Wilson Boulevard on September 11
A. Yes, sir.
Q. What time of day was it?
A. Close to five o'clock.
Q. Where were you standing?
A. I was standing waiting for the shuttle bus to come and
·
take me to Greenbriar Street to my home.
Q. Was that on the north side of Wilson Boulevard?
A. Yes, I imag·ine it is the north side.
Q. Did you see the bus that struck this woman f
A. Yes, sir.
Q. Will you please tell us what you saw? Before you do
that, you say you were waiting for the shuttle bus. Is that
. the bus stop on the-I show you this map, Plainpage 87 ~ tiff's Exhibit No. 5. This is north, Glebe Road this
way, Wilson Boulevard going west (indicating).
Here is a bus stop sign coming· up here. Where were you
with respect to that bus sign?
A. Well, here, as I picture the thing; right here, waiting
for that bus to take me up Wilson to Greenbriar.
Q. Did you have a view down Glebe Road to that point?
A. Right straight to the bus.
Q. Now, will you please tell the jury just what you observed?
A. Well, I was waiting for the shuttle bus to take ine home
and all of a sudden I saw this woman trying to cross, and the
bus got rolling and hit .the lady, and she got underneath the
bus. I screamed; I yelled. I don't know whether the bus
driver heard me, but he stopped, and I ran to the gas station
-trying to call for an ambulance, and the owner of this place
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called himself. He took a nickel up ~d rang for the ambulance. They got out some jacks to jack up the bus, to try to
raise the part of the leg- underneath the wheel, and then, of
course, the crowd got around and I got away from there·.
Q. Mr. Parisi, did you yell out before the bus struck her or
after!
·
A. Well, just as the woman fell, I yelled.
Q. Could you tell whether or not she had started across in
front of the bus before it started moving?
·
A. Well, as far as I can remember, she had
page 88 } started before the bus moved.
Q. Could you judge from where you were standing about how far she was from the front of the bus when she
started to cross?
A. Well, from the distance I was standing, I would say it
was about three feet.
Q. How much would you indicate that to be?
A. Well, about three feet.
Q. Did she appear to see the bus before it struck herY
A. I couldn't say that; I have no idea.
Q. Did she make any change in her direction before it
struck her!
A. No, I couldn't say that either. When I saw her, she
tried to cross and get away from the bus as she crossed, and ·
all of a sudden, the bus struck her, and I yelled.
· Q. Could you say about how far she had gotten across the
face of the bus when she was struck?
A. Well, I would say a little over halfway. ·
Q. Did vou see her while she was under the bus Y
A. I did.
0,. Was she conscious or not at that time T
A. She was conscious ; she was yelling for help.
0. Did vou know 'this woman that was struck?
A. No, ~ir.
1\f r. Simmonds: That is all.

CROSS EXAMINATION.
pa<re 89 } By Mr. Ball:
Q. Mr. Parisi, dicl you see her get off the bus,
A. No. sir.
Q. Did you see other people get off tbe bus?
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A. No, sir. The only thing I saw was when she tried to
cross and got hit.
Q. She was a very short lady, wasn't she f
A. She was, as far as I could see her. She was kind of
short.
Q. When she started to cross ii1 front of the bus, did she
.appear to be in a hurry?
.A. Well, what I imagineMr. Simmonds: Just state the facts.
Mr. Ball: I think that is just a method of expression.

A. I think she must have noticed the bus got started and
tried to get away from it.
By Mr. Ball:
Q. You are not definitely certain whether the bus had
started before she started to cross?
A. No, I am not definite, sir.
Q. The bus stopped rig·ht away when you hollered?
A. Well, it rolled a little bit.
Q. Then the bus driver got out immediately?
A. That is right.
Q. And then, of course, everything that could be
page 90 ~ done was done for the lady? ·
A. Yes, other people went out and got some jacks
to jack up the bus, and I helped do whatever I could.
Q. The point where you were standing·, I want to ask you
just a word about that. You were waiting for a shuttle bus.
Isn't that a transfer point for the Arnold busses?
A. Yes. I got off the bus from Washington to take me
further up Wilson.
Q. That is a transfer point from one Arnold bus to the
other?
A. Yes.
Q. Is there any waiting platform there?
A. A small platform.
Q. Your bus you were going to get on would have gone
straight on and not made the turn into Glebe Road?
A. Straight on.
· Mr. Ball: That is all.
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RE-DIRECT EXAMINATI•ON.
By Mr. Simmonds:
Q. Mr. Parisi, did I understand you to say when you saw
her start across that the bus had not started 1
Mr. Ball: He said he wasn't sure.
A. Will you please repeat that?
By Mr. Simmonds:
Q. Did you see Mrs. Mallinoff start across in
page 91 } front of the bus 1
A. That is right.
Q. Had the bus started at that time as far as you could
observe?
A. No, I can't remember distinctly, but I know the moment
she started to cross, the bus moved down a little.
Mr. Simmonds: That is all.
Mr. Ball: That is all.
·witness excused.
Mr. Simmonds: Call Mr. Hevie, please.
Thereupon,
EDWARD J. HEVIE,
called as a witness for and on behalf of the plaintiff, having
been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Simmonds:
·Q. Will you please state your name?
A. Edward J. Hevie, 4428 "\Vilson Boulevard, Arlington.
Q. Where is your place of business?
A. That is the place of business.
Q. What is your business?
A. Repairing· and selling automobiles.
Q. Is that locnted in the southwest corner of Wilson Boulevard and Glebe·Road?
A. That is right; it joins both ·roads.
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Q. How long have you been there?
A. I am going into the fifth year.
Q. You operate a garage there!
A. That is right.
·
Q. Are you familiar with the passenger traffic through that
intersection at Glebe Road and Wilson Boulevard t
A. Yes, sir. I have observed it on a number of occasions.
Q. Looking at that plat in front of you-

page 92

Mr. Ball: It is understood that our objection goes to each
one of these witnesses and we note our exception to all of
them.
The Court : Yes, sir.

By Mr. Simmon.ds:
Q. R.eferring to that plat, Plaintiff's Exhibit No. 5, and
calling attention to the cars proceeding north on Glebe Road
and turning· right into Wilson Boulevard, will you show approximately where the lane of traffic goes?
A.· Normally, the traffic will flow right near the east curb.
They pull in close to the grass plot.
Q. Are you familiar with this catch basin Y
A. Yes.
Q. Do they g·o between the catch basin and the curb or on
the other side f
A. Always this side. There wouldn't be any point in goingMr. Ball: Don't argue·; just tell the facts.
page 93} By Mr. Simmonds:
Q. Have you observed traffic proceeding west on
Wilson Boulevard and turning left or turning south into Glebe
Road?
A. Oh, yes.
Q. What points does the traffic cover?
A. In order to avoid this thin~ that cuts across, they usually
break springs and jump straight up in the road, they go this
way.
Q. Are there any marks there to show what cars have gone
throug-h there t
A. Yes. They cross back of it and go on down. Lots of
people have broke snrings and bumper guards.
Q. Are there marks in the macadam?
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A. Yes, a half inch or more. I have worked on them myself.
Q. Have you ever observed the busses proceeding north on
Glebe Road and stopping at the intersection of Wilson Boulevard?
A. Yes.
Q. Did you see the bus after it had struck Mrs. Mallinoff Y
A. Afterwards, yes.
Q. Was that approximately the usual stopping place?
A. I would say about the place all of them stop, yes.
Q. Was that completely on the black tar surface of the road,
the State surfaced part of Glebe Road Y
A. There is a white line in the center. I would say he was
to the right of that line, in the normal position to
page 94 ~ make a left turn.
Q. Have you observed persons getting off the
bus at that point f
A. I have seen them on occasions, yes.
Q. Have you ever seen any traffic proceeding to the east
of the point where they got off while they are there Y
A. Sometimes, when there is a lot of traffic behind the bus.
Mr. Ball: We object to this. It couldn't be the usual thing
for everybody to break the law.
The Court: I think. that would only be pertinent if it were
known to the decedent herself.
lVIr. Simmonds: If Your Honor pleases, it seems to me
very material as to whether or not this is a safe place to be
discharged if cars occasionally turn to the ri~ht of the bus .
. I don't know that that is necessarily a violation of the law
for them to turn. Certainly, Mr. Ball's arg·ument that they
are committing an unlawful act has no bearing.
Mr. Ball: If that would not be reckless drivin~ to pass a
Rtop f-1ig·n, in front of which people were getting off the bus, I
aon't know what would be.
The Court: He isn't asking that.
Mr. Ball: They would have to pass that stop sign.
The Court: I don't understand that there is any objection
to going by the stop sign. They would have to go
pnp:e !l5 } bevond tliat to get to the corne!.
Mr. Ball: Here is a snace for an automobile to
P'O throug-b.
If an automobile g:oes throu~:h this space while a
b11~ is dischar~·ing passengers. that i~ reckless drivin~.
The Court: The obfoction is sustained unless it is brought
home to the decedent herself.
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Mr. Simmonds: We except to Your Honor's ruling.
That is all.

CROSS EXAMINATION.
By Mr. Ball:
Q. Did I understand you to say that the surf ace was rough
at the catch }Jasin and that people break springs t
A. The surface hasn't anything to do with it. It is the depression there to accommodate the drain. The road is smooth.
Q. If they stayed on the hard surface made by the State,
they wouldn't do that, would they!
A. If they didn't strike the catch basin, naturally they
wouldn't bump it.
Mr. Ball: All right, that is all.
Witness excused.
Thereupon,

MRS. LILY RENDO,
called as a witness for and on behalf of the plaintiff, having
been :first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
page 96
A.
Q.

A.
Q.
A.
Q.
A.
Q.

A.
Q.
A.
Q.
A.

O.
A.

~

By Mr. Simmonds :
Q. Will you state your name and address?
Lily Rendo, 15 M Street, N. W., Washing·ton.
Are you the daughter of Anna Mallinoff?
I am.
·
Did your father die before your mother?
Yes.
Did your mother have either of her parents living?
No.
~at other living children did your mother have?
A sister younger than me and a brother older.
What fa your sister's name?
Celia Mallinoff.
Has she any children?
No.
What is your brother's name?
Jack.

:·

!
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Does he have any children 1
One.
How old is she f
She will be five years old.
What is her name!
Estelle;
Q. Do you have any children 7
A. One.
page 97 } . Q. Girl or boy?
A. Girl.
Q. How old is she!
A. Fifteen months.
Q. Did you live with your mother at.the time of her deatht
A. I did.
Q. How long had you been living with her Y
A. All my life.
Q. Did your mother. operate a place of business T
A. She did.
Q. Where was that located 7
A. 4 South Court House Road, Arling'ton, Virginia.
Q. What sort of place was that?
A. Beer and wine and sandwiches and delicatessen and
gtoceries.
Q. Who owned the business?
A. My mother.
Q. Did you live there with her?
A. I did.
Q. Where was yc,ur husband?
A. In the Army.
Q. Was he stationed at Fort Myer?
A. For a while : the last two years he has been in camp.
Q. Di'd your mother move from Court House Road prior to
the time of her death?
page 98 ~ A. She did.
Q. Where did she move?
A. fi08 North vV akeueld Street.
Q. How 1011~ liad ~he been there prior to her death t
A. We moved on Thursday, August 27, and she got killed
Sentember 1. run over. rather.
Q. Rhe died on the third, I believe?
Q.
A.
Q.
A.
Q.
A.

A. Ye~.
0. Did she kAPn any books at the place of business Y
A. Yes, she did.
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Q. Do you know whether your mother filed an income tax
return for 1941 Y
A. She did.

Mr. Ball: I object to this.
The Court: Let the jury retire.
Thereupon, the jury retired to the jury room, at which time
the following occurred :
The Court: What is your objection?
Mr. Ball: I assume what she had b€en making out of that
business-I may be wr.ong, but I understand the Government
took the business away from her and she didn't have any business on the day of the accident; second, I don't think her income from the business has any bearing because these people
were not dependent on her for support.
The Witness: I was.
page 99 ~ Mr. Ball: The question of what she was making,
her income, hasn't anything to do with what they
allow these people to recover.
Mr. Simmonds: It is my understanding the earning capacity of the decedent is admissible in evidence, and the fact
that she was. operating a profitable business, fairly profitable
as the case may be, is admissible in helping the jury to determine what the loss of earnings might have been over her
probable lifetime. The fact that this particular business she
was operating· up to three or four days before the fatal accident occurred was taken away, does not mean she could not
or would not have gone back in business again. I think this
is material to show she is a woman capable of operating a
business for profit, whether you earn money as a salary or
operating your own business~
The Court: I think there is a whole lot in what you say.
It has just occurred to me this would be true: That money
that is earned because of investment as distinct from earned
income is not admissible in this case ·. and is not relevant.
Where you ·are running a business, unless there is a breakdown as to what you are worth to your business, a salary to
yourself, as distinct from what you earn by way of interest
or rent, which it is possible to continue whether you are dead
or not. I do not know how you are going to separate the
two. I don't know whether you have any· authority on this
·
thing or not.
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(Here followed discussion off the record.)
page 100 }

The Court: I think the objection
tained.
Mr. Simmonds: I except to Your Honor's
would like to have this identified.
The Court: Mark it Plaintiff's Exhibit No.
<!ation.

should be sus·
ruling, and I
6 for identifi-

(Said document, so offered in evidence, was marked Plaintiff's Ex. No. 6 for identification.)
::M:r. Simmonds: Before the jury returns, I should like along
the same line to put in evidence the amount she had earned
from her business in 1942, up to the date that she had to
move from the business when the Government took it over.
May I ask Mrs. Rendo the question?
The Court: Yes.
Bv Mr. Simmonds:
..Q. Did you keep these books of receipts and disbursements
from the business Y
A. I did.
· Q. Have you made a tabulation of the cash sales, the
amount paid out, the gross profit, expenses, and what you call
the net profiU
A. I did.

1\fr. Ball:· We object to this also.
The Court: Under the -same ruling, the objection is sustained.
Bv Mr. Simmonds:
··
Q. Is this the tabulation that you made f~r the
page 101 ~ part of the 1940, 1941, and 1942, up to the date the
business was closed?
A. Yes.
Q. Is this figure for 1942 the net profit?
A. Right.
.
O.· Now, is that figure before the deduction of ~axes and so
forth?
·
A. Yes.
Q. So the profit would be reduced by the amount of taxes
she actually paid,
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A. Yes.
Mr. .Simmonds: I ask that this be identified as Plaintiff's,
Exhibit No. 7.
The Court: Mark it Plaintiff's Exhibit No. 7 for identification.
(Said tabulation, so offered in evidence, was marked Plaintiff's Exhibit No. 7 for identification.)

Mr. Simmonds: Do I understand Your Honor's ruling to
be that no testimony can go in whatsoever in regard to her
earnings?
Th~ Court: No, I didn't say that. What you offer cannot
go in. I do not think it shows her earnings. It shows the
earnmg·s of her business, but not hers. .
Mr. Simmonds: I think that is all.
Mr. Ball: We have no questions.
Witness excused.
Mr. Simmonds: That is our case.
The Court: We will take a recess.
Mr. BaU: We are going to make a motion, and
perhaps we should make it now before the jury returns.
·
The Court: All right.
Mr. Ball: We move to strike all the plaintiff's evidence on
the ground that no negligence has been shown of any kind
against tlie bus company. The onlv neg-ligence that l1as been
shown so far in the case is shown by this very short lady attempting- to ~o in front of the bus anrl ran, I think the gentleman said. within three feet of it. It does not seem to me
that is neg·lig-ence on the part of the bus company but is negHg-ence on her part. As to the nnestion of stopping out in
the road, it does not seem to me there is any question of neg]fo·c-mce or carelessness at all.
·
· The Court: You state your grounds. I am going to deny
vonr motion.
· Mr. Ba 11: That no neg-lhrence hsis been shown on the part
of the defendant and the onlv ne!tlfo:ence in tl1e case is sl1own
on tbe nart of thP. n]aintiff )1pr~e]f. runnin~ across in front
of tl,e hn!-! witbjn three fept of it.
"Phe nonrt = Motion denied.
:Mr. Ball: We note an exception.
page 102

~
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H erma111, S'aniet.

The Court: We will recess for ten minutes.
Thereupon, a ten minute recess was taken, at the conclusion
of which, the following occurred:

Thereupon, the jury returned to the jury box.
page 103 }

Thereupon,

HERMAN SAMET,
called as a witness for and on behalf of the defendant, having been first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Ball:
Q. State your full name, please.
A. Herman Samet.
Q. What do you do, Mr. Samet?
A. Photogrammic engineering with the Photographic Section of National Capital Park.
Q. Whereabouts do you live?
A. I live in Northeast, 397 Blaine Street.
Q. Did you formerly live in Arlington County?
A. I formerly lived at 5517 Wilson Boulevard, Bon Air, in
Arlington.
Q. Were you living at that last address the first of September, 1942?
A. Yes, sir.
Q. Did you see this accident that this case grew out of at
Glebe Road and Wilson Boulevard?
A. Yes, sir, tllis is the transfer spot every night coming
home from work, and I was standing directly in front of the
hus.
Q. Did you transfer from one bus to another that evening?
A. Yes, I did.
p1tge 104 ~ Q. Were you on the north side of Wilson· Boulevard?
A. You have got me; I don ;t know about that.
Q. That is Wilson Boulevard, this is Glebe Road. There is
tl1e :fillin,x station; that is the stop si~n, street sign. and so
on, and this farther up· is Glebe Road. Can you fix about
where you were?
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A. This is the north. If that is the gas station, the house is
right here.
Q. Isn't that the house f
A. Yes. I wasn't standing at the trans£ er spot; I was
standing in front of the house, and the bus came up here.
Q. Did you see the bus when it came to a stop Y
A. Yes, sir. I had just missed my bus. They run every
half hour, and I was waiting for a bus and watching every
bus to see if I could take a short-cut home.
Q. Do you recall about how many people got off this particular bus !
A. I would say at the time about a half dozen got off this
particular bus.
Q. Did you see this lady that was killed?
A. Yes, I saw her get off the bus.
Q. Do you remember whether she was the first or the last
one¥
A. I remember distinctly she was the last one.
Q. Was she a short or tall lady?
page 105 ~ A. Short, four-foot nine, and rather stout.
Q. What did she do f
A. She stepped off the bus and was carrying a shopping
bag. She hesitated a minute, turned to the left, and went
across in front of the bus.
Q. What did the bus dot
A. I was looking at the bus to see how crowded they were,
and this driver, I saw distinctly, looked up and down both
sides and at the time no cars were coming, and he started the
bus.
Q. .A.t the time she turned and started in front of the bus,
had the bus started moving again f
·
A. Yes, it had started and was slowly moving. He shifted
first.
Q. How close did she get across in front of the bus?
A. Well, she turned and was very close. I wouldn't say
she was more than a foot and a half away in front of the
bus.
Q. Could you tell what part of the bus actually struck her,
the rip;ht or left side?
A. As I was facing the bus, it was on my left and on the
driver's right.
.
Q. How did she fall, Mr. Samet1
A. She fell-that was distinctly visible, directly in front of
me-with her hands up in the air and face toward me. She
fell on the forward part of the body.
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Q. Did her face go forward?
A. Her face fell forward and she fell in front of
the bus.
Q. Did she roll any t
A. When she rolled in front of the bus, it didn't go over her
leg after I yelled that he hit her.
Q. Who yelled!
A. Another felJow, Mr. Parisi, he was standing on the stand
there. We both yelled about the same time and both ran
across the street.
Q. Did you assist in getting her out7
A. Yes, I did.
page 106 ~

Mr. Ball: I think that is all.
Mr. Simmonds: No questions.
The Court: Step down.
Mr. Ball: If Your Honor pleases, may I ask Mr. Samet one
other question. I want to ask him if he knew anybody connected with the case.
Bv Mr. Ball:
"Q. Did you know anybody connected with the case, Mr.
Wells or Mrs. Mallinoff !
A. No.
Mr. Ball : That is all.
Witness excused.
:Mr. Ball : Call Archie Wells.
Thereupon,
ARCHIE WELLS,
pag·e 107 } called as a witne~is for and on behalf of the defendant, having; been first duly sworn, was ex11mined and testified as follows:
DIRECT EXAMINATION.
Bv Mr. Ball:
0. Mr. Wells, how long have you been driving a busY
A. For the past ten vears.
Q. Have you been driving for this bus company during that
entire time?
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A. Yes, sir.
Q. I think you have already stated how long you have been
on that particular road.
A. For the past ten years.
Q. Have you been stopping at this same stop the entire
time?
A. Whenever I was on that run, I stopped there.
Q. Has that heel}, a regular bus stop during that entire
time?
A. Yes, sir.
Q. Now, on that day when you pulled up and stopped, was
there any other traffic meeting you or passing you at the
time, do you recall?
.A.. No, sir, I don 't recall.
.
Q. Do yon recall whether there was any heavy traffic passing up and down Wilson Boulevard at the time?
A .. I think there was because at that time there
page 108 ~ is usually traffic moving there around five o'clock.
Q. Did you stop at this particular time at approximately the same stop you have been stopping all these
ten years you have been driving?
A. Yes, approximately the same spot.
·
Q. Did yon testify this morning about how many people got
off the bus?
A. I think there was about four or five, I think.

Mr. Ball: That is all.
CROSS EXAMINATION.
Bv Mr. Simmonds:
..Q. Mr. Wells, this is the regular stop for people getting
off at Wilson Boulevard Y
A. Yes, sir.
Q. And you were preparing to make a left turn there and
had moved out or were in the center, just to the right of the
center line marked in the road Y
A. Yes, sir, just to the right.
.Q. And you were entirely on the State surfaced part of the
road?
A. Yes, sir.
Q. Would von say how far the right side of your bus was
from the rhrht eclg·e of that State surfaced part?
A. I couldn't say exactly; possibly a foot and a. half.
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page 109}

Q. You think there was about a foot and a half 1
A. I think possibly; I couldn't say exactly.

Mr. Simmonds: That is all.
Witness excused..
Mr. Ball: That is our case, if Your Honor pleases.
l\tlr. Simmonds: We would like to hll,ve the jury see the scene
of the accident.
.
,,
The Court: I thought the jury could go whi}e.~ get the
instructions ready..
Mr. Ball: I would like to ask _the jury to view the scene
from several angles, one from the transfer point, and one
from the way Mr. Wells was looking.
Mr. Simmonds: I might suggest that they take the pictures
and plat along with them.
Mr. Ball: I have no objection to it if the jury wants them.
They are not allowed to take any evidence at the scene. I
have no real genuine objection.
' The Court : You gentlemen retire to the room.
Thereupon, the jury retired to the jury room.
Mr. Simmonds: I am not insisting on it if Mr. Ball objects
to it.
The Court: There might possibly be some objection to the
photographs, but I do not see how there could be a whole lot
of objection to the map. None of it is determined by this accident. If you object to it, I shall not let it go.
Mr. Ball: Well, I will withdraw the objection
page 110 ~ to the plat if it is any help.
The Court: The only thing· is it is a reminder
of the very things ·:vou have been talking about. Take the one
without markin~s if you want to or the one in evidence.
Mr. Simmonds: I have given Mr. Richards Plaintiff's Exhibit No. 5.
The Court: All right, Mr. Richards, you will take the jury
to the scene of the accident.
Thereupon, the jury retired to visit the scene of the accident.
page 111

~

l\fr. Ball: There is a question as to the height
. of the enclosed portion of the bus. Mr. DeLash-
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mutt, I understand, has .that measurement. I think I should
be permitted to establish that fact. Mr. Simmonds is going
to argue there is no evidence of it, but you could see no higher
than four- feet, nine inches. I would like to do it. I think I
am a little late on this part of it. The opposite of that is the
question of the height of the lady. I assume these people know
how tall she was. I do not and I do not know any means we
have of getting that. One man said she was four feet, nine
inches.
Mr. -Simmonds: Frankly, I did not think they were introducing it because I do not think it is admissible. The bus
company cannot excuse its inability to· see somebody crossing
the intersection because it puts busses on the road of the type
that they cannot see people. They owe a cuty to the public.
(Here followed discussion off the record.)
The Cou:rt: 'If there is an objection on that point, I am going to refuse it, and you can take an exception.
Thereupon, the Court excused the jury for the day to return at 10 :00 o'clock A. M., March 8, 1943.

page 112
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In the Circuit Court of Arlington County, Virginia.

James H. Simmonds, Administrator of the Estate of Anna
Mallinoff, Plaintiff,

v.

Arlington and Fairfax M:otor Transportation Company, a
corporation, and Archie Wells, Defendants.

IN LAW.
The above case was continued before the Honorable Walter
T. McCarthy, Judge of the Circuit Court of Arlington County,
pursuant to adjournment, between the hours of 10 :00 and
5 :00, March 8, 1943.
Appearances: Same as previously noted.
PROCEEDINGS.
Thereupon, discussion of the instructions was continued as
set forth in the preceding pages.
Mr. Ball: I would like to again renew our motion that we
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be _permitted to prove the height of the windows in the front
of the bus and also the height of the driver's seat.
The Court: I am inclined to think it is immaterial. I cannot get over the view what difference it makes if this woman
was short. Suppose it was a child or a midget.
(Here followed discussion off the record.)
page 113 }

Mr. Ball: In any event, if Your Honor pleases,
if he claims we are using a bus that would not disclose a person, he should allege that. He did not allege that;
he alleges lack of lookout and discharged at an unsafe place.
Mr. Simmonds: Let me say this to the Court. That very
point entered my mind in connection with this case. When
they filed a general denial, I filed a motion for grounds of
defense to see if they were going to rely on that claim. The
only thing they relied on was contributory negligence. They
should have known she could not be seen easily because of
the height of the bus. That certainly was not enough to put
me on notice to amend the notice of motion because of the
condition of the bus. That was not in the case. All testimony
has been taken, both sides hav~ rested, and it was not brought
up until the argument on the instructions was taking place.
I do not think it is the proper time to be brought into the
case.
.
Mr. Ball: I think M:r. Simmonds anticipated it in some way
because his own witness had the measurements.
The Court: I do not agree with Mr. Simmonds that it is
not admissible. I think it is admissible. I think it is obviously covered by the pleadings, as a negative thing and not
as a positive thing. As it stands now, it is negative. He says
there was not a proper lookout. You say there was. It now
comes down to the question of whether I should allow you to
re-open the case. I am satisfied the jury is going
page 114 } to have something like that in its mind and possibly is going to want to know it when the case is
~ubmitted to them. and yet if you introduce this evidence,
there is a good deal of other evidence relevant and pertinent
to the same thing.
(Here followed discussion off the record.)
Mr. Ball: Will Your Honor entertain this motionT We
Jiave. the bus out in the yard. Permit the jury to view the
bus. They viewed the scene of the accident, and we have the
bus at the courthouse.
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The Court: I think that would be far more satisfactory.
Mr. Simmonds : If that type of testimony is going in, I am
prepared to put in other testimony to the effect that other
busses have a much better vision of the road, and I think that
should be admitted in the testimony.
The Court : I do not think so because I do not think you
have charged positively as a matter of neg·ligence of the bus
company that it had a bus on the road improperly equipped
as to vision. Isn't that a particular negligence you would
have to allege? They· are in a negative position. You say
they did not keep a proper lookout, and they say they did.
(Here followed discussion off the record.)
The Court : I am going to deny the evidence. The evidence
is closed.
Mr. Ball: We note an exception to that. Now, if Your
Honor pleases, we move the jury be permitted to
page 115 ~ see the bus. I am basing that on the theory whenever any instrument is used in an accident or a
crime, it is always proper evidence for the jury to see. It is
here, just outside the Courthouse. The•other day when they
viewed the scene, the bus was on the road. We could have
had it there.
The Court: Do you object to thaU
Mr. Simmonds: Yes, sir.
The Court: Objection sustained.
::M:r. Ball: Exception. Now I ask that we be permitted to
ask the jury or have the Court ask the jury if they desire to
see the bus.
·
The Court : No, sir.
::M:r. Ball: I feel very confident that this jury would like to
see that bus; I believe they are entitled to see it unless I am
precluded by the fact we have closed our case. The question
here is the question of doing- justice; it is not a question of
strict technicality, and if this aids the jury in arrivin~ at a
proper verdict, tl1en it is proper for them to view the bus at
anv time.
The Court: We will take a ten minute recess.
Thereupon, a ten minute recess was taken, at the conclusion
of which the following occurred:
The CQurt: I am going to let this evidence in or allow the
jurv to view the bus.
'Mr. Simmonds: I note my exception to allowing them to reopen the case.
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Mr. Ball: I think the simplest way is to let
them look at the bus.
The Court: Can you agree this is the bus f
Mr~ Simmonds: Yes, sir.
The ,Court: After they look at the bus, have.you any other
evidence?
Mr. Simmonds: I object' to the jury having a view of the
bus because the testimony is closed, and on the further ground
that the view of the bus will not disclose the line of vision
of the driver to Anna Mallino:ff; on the further. ground,
whether or not she could be seen by the driver is immat~rial
because it is the duty of the bus company to furnish such
equipment that the driver will be able to see pedestrians crossing in front of it.
The Court: Objection overruled.
Mr. Simmonds: Exception.
The Court: Have you got some other evidence Y
1\fr. Simmonds: Yes, sir, I want to offer Mr. DeLashmutt's
measurements that he took on that particular bus and also on
the bus of wlmt is known as the Yellow Coach type, which
type most of the defendant bus company's busses are. .
Mr. Ball: We have no objection to putting in any measurements of this bus, but we do object to putting in measurements of any other busses.
The Court: Objection sustained to other busses, but the
measurements on this bus will be admitted.
(Here followed discussion off the record.)

The Court: Bring the jury in, Mr. Richards.
Thereupon, the jury returned to the jury box.
The Court: Gentlemen. the bus that was involved in .this
matter is clown just outside here, No. 241, and it has been requested that you look at that bus. Go down and look at the
bus and then come back upstairs.
Thereupon, the jury retired to view the bus and returned
to the jury box.
The Court: All rigl1t. gentlemen, we will recess for one hour.
Tl1ereupon. a 1~ecP,RR fm· lunch was taken for one hour, at
tl1e conclusion of wllich the following occurred:
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Basil lJtl. DeLashm·utt.
Discussion was had on Plafotiff's Instructions No. 12 and
No. 12-A, transcript of which may be found on pag·es 104, 105
and 106.
Thereupon,
.
BASIL l\L DELASHMUTT,
.
being recalled to the stand, was further examined and testi~
fled as follows :

RE-DIRECT EXAMINATION.
Bv Mr. Simmonds:
..Q. Mr. DeLashmutt, did you take some measurements of
Bus 241 of the Arlington and Fairfax Motor Transport~tion
Company?.
A. Yes, sir.
Q. ::Pid you make any measurements from the seat of the
bus to observ~ the line of vision looking through the windshield?
page 118 ~ A. Yes, sir.
Q. Did you make a sketch of your :findings 1
A. I did, yes, sir.
.
Q. Will you tell how these measurements were made,
please?
A. I was occupying the driver's seat of the bus and looking
out the lower right-hand side of the windshield, and from my
line of vision over top of the windshield, I observed the distance I could. see above the g·round at different distances from
the front of the bus.
Q. And how· was that distance above the ground determined? What did you use to ascertain that-distance?
A. I used a rod known as a level rod or stadia .rod.
Q. Who was h.olding- the rod when you were sitting in the
driver's seat?
A. Mr. Potterton.
. .
Q. Did you reverse the procedure and he sat in the driver's
seat?
A. Yes.
Q. Have you those figures set out there?
A. I do.
:
..
Q. Will you tell the :inry how that diagram operates 7.
.
A. This pencil line, I have noted that as the pedestrian, and
the blue line is my line of vision, and this is our eye elevation.
This is the windshield and this says '' The distance from the
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Basil M. DeLashmutt.
front-Inches," running from sixteen inches up
page 119 } to four feet. ·It shows the distance our line of
. vision shows between the ground and the windshield; at three feet, 3.45 feet for me and 3. 7 feet above the
g·round for Potterton. That is three inches difference.
Q. These light pencil lines are the Potterton lines and
measurements and the heavy' lines are your lines and measurements!
A. Yes, sir. These blue lines are DeLashmutt 's. The pencil lines are his lines, and the blue heavy :figures are my lines.
Q. How tall are you f
A. Six feet, one and one-half inches.
Q. How tall is Mr. Potterton f
A. · Five feet eleven.
Mr. Simmonds: I ask that this graph be admitted in evidence as Plaintiff's Exhibit No. 8.
(Said graph, so offered and received in evidence, was
marked Plaintiff's Exhibit No. 8.)
A Juror: Is this the line two feet six?
. The Witness:. No, that is two feet. The first is one and a
half feet; second, two feet; two and one-half, third; three
and one-half and four. At four feet I could see 2.2 and Potterton 2.4 from the ground.
By Mr. Simmonds.:
Q. Mr. DeLashmutt, did you also take measurements of
· any other busses there,
A. Yes, sir, I did. .

Mr. Ball: I understood that had all been ruled
on.
Mr. Simmonds: I want to get it in the record.
The Court:. Let the jury retire.
Mr. Simmonds: If you feel that is in the record already,The Court: No, he says I ruled it out. Let the jury retire.

page 120}

Thereupon, the jury retired to the jury room, following
which, the following· occurred:
Bv Mr. Simmonds :
·Q. Mr. DeLashmutt, did you take measurements of any
other busses when you were taking- these measurements?
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A. Yes, sir.
Q. Which bus was that?
A. That was Bus No. 218.
Q. Do you know what make that was f
A. Yellow Coach.
Q. Did Mr. Ralston, the manager of the company, make any
statement to you as to whether more Yellow Coach busses
were used on his line than White bus types that 241 is¥
A. I feel reasonably certain that he did, but I am not real
sure of it. I am not positive enough to say what his statement was.
Q. You say you did take measurements on Coach 218?
A. Yes.
Q. I show you this paper and ask you if that is a diagram
showing the measurements of 218?
page 121 ~ A. Yes.
Q. Was that taken when you were in the
driver's seat and Potterton holding the rod?
A. Yes.
Mr. Simmonds: We offer that in evidence.
Mr. Ball: We object.
The Court: Objection sustained.
Mr. .Simmonds: I ask that this be marked Plaintiff's Exhibit No. 9 for identification.
( Said document, so offered in evidence, was marked Plainti:ff 's Exhibit No. 9 for identification.)
The Court: Bring the jury in.
Thereupon, the jury returned to the jury box.
RE-CROSS EXAMINATION.
By Mr. Ball:
Q. Mr. DeLashmutt, do you have the measurements showing the height of the windshield Y
A. Yes, sir.
Q. And what was that heighU
Mr. Simmonds: You mean the bottom of the windshield?
Mr. Ball: Yes.
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.A. The distance from the ground to the bottom of the windshield, five and one-half feet.

By Mr. Ball:
Q. And the distance from the ground to the oppage 122 }- erator's seat is 4.1 feeU
.A. Yes, sir.
Q. Practically four feet, one inch f
.A. Yes, sir, I think that is it, 4.1.
Q. These measurements were all taken on level ground,
were they not 1
A. Yes, sir.
Q. Now, the ink figures here-are they ink!
A. vVell, they are carbon.
Q. They are the figures that were.arrived at by you sitting
in the bus and Mr. Potterton holding the rod!
A. Yes.
Q. And you are six feet, one and one-quarter inches 'I ,
A. Yes, six feet, one and one-half inches.
Q. The line you have drawn here as the Potterton line, you
arrived at by taking two and one-half inches from this end
and prolonging· the line across, did you not?
A. Potterton read the figures at those elevations.
Q. You don't liave the elevations when Potterton was in
the seat, do you, the actual readings?
A. I just have the ones he called out.
Q. When he was in the driver's seat, did you take the readings?
A. Oh, no, I recorded them.
Q. You recorded the ones wbile he was in the
page 123 ~ seat?
A. Yes.
Q. Didn't you arrive at that by scaling that line?
A. Oh, no. Those are my actual readings.
Q. You have yonr notes there?
A. Oh, yes. ·That pencil line, I didn't arrive at this particular point here. Potterton 's eye is three inches lower than
mine when he is sitting.
Q. As I understand this, taking a man five feet, eleven
inches, that is. taking- Potterton who was five feet,. eleven
inches, and sittiu~· in the driver's seat, if a person walked 1.6
feet in front of the bus, he would not be able to see her, would
he?
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Mr. Simmonds: If Your Honor pleases, I do not think the
question is exactly proper, whether he mea.ns the closed point
of the person to the bus is eighteen inches.
The Court: He can take care of himself.
By Mr. Ball:
Q. (Continued) With any part of her anatomy that was
within one foot, six inches, of the bus, she could not be seen
unless she was four feet, seven inches, tall, could she Y
A. Mr. Ball, this foot and six-tenths represents the level
rod, which is about two inches square. When the center of
that rod was eighteen inches from the bumper, Potterton could
see four feet, seven. inches, from the ground.
Q. She would have to be four feet, seven inches, tall for'
him to see her at that distance, for him to see her
page 124 ~ at all. If she was less than four-foot-seven, he
couldn't see her at all, could he t
A. I could answer that better than by saying yes. or no.
The Court : Go ahead and answer the way you think it ought
to be answered.
Mr. Ball: I will withdraw that.
By Mr. Ball:
Q. Didn't you draw this plat for the purpose of showing
at what distance in front of that bus an object could be seen
in front of that bus?
A. Yes.
Q. When y~u went eighteen inches, an object had to be four
feet, seven inches, from the ground in order for Potterton to
see iU That is correct, isn't iU
A. Yes, sir.
Q. A.t three feet out, how far from the ground did it have
to be to be seen 7
A. 4.3 feet.
Q. That is Potterton?
A. Yes, mine i.s 4.2.
Q. That is before the object could be· seen at alH It was
entirely out of the line of vision unless it was 4.3 tall?·
A. Yes.
Q. At what ande did you take thaU Were you at a little
bit of an angle?
page 125 ~ A.. At the driver's seat~ looking: at the lower
right-hand corner of the windshield. ·

..

I l ' .~

,.

\

...

Arlington & Fairfax, etc., Co. v. Simmonds, Admr.

99'

Basil Jltl. DeLashmutt.

Q. Of course, you did not take into consideration the fact
that the slope of that road is down at the point where the accident happened CJ
A. No. Frankly, I do not think that would make any difference in this type of measurement.
Q,. You didn't do thaU
.A. No, the same plane. The plane was level.
Q. Was Mr. Potterton sitting erect at the time that was
taken!
.A. Well, we both tried· to assume a normal posture.
Q. Was he over the wheel or just sitting up there?
A. No, he had hold of the wheel like he should be.
Q. You don't know whether he was bending a little forward or perfectly straight up or not?
A. I would rather say natural.
Q. The question of moving the head three or four inches
forward or back would make considerable difference, would
it not?
A. It would not make· considerable difference.
Q. What is the distance where the head was held forward
from the automobile?
· A. I could tell you about leaning forward. I will give you
a little illustration of what difference it would make. Potterton is three inches shorter than I am from the
page 126 } seat to the eye level.· That three inches, the
greatest refraction is three inches at four feet
from the bus and g-radually decreases if I would slump an
inch in the bus.
·q. You mean four feet back from the front of the bust
A. No.
Q. Wouldn't that have to be so to do what you said! Take
your line of vision four feet out there, if you were closer out
there, every inch you dropped. it would increase T
A. Physically, I expect while you are sitting there, it is
also teflected in the figures. Some are a little more. I would
sav the eye is three or four feet from the windshield.
Q. You did not measure Mr. Wells from his seat to his eyes,
did vou'
No, he wasn't there.

A:

•,'

·· ...

r.

J\.f ·Ball: That is all.

Witness excused.
I
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Thereupon, the instructions to the jury were read by the
Court, and closing arg·uments made by Mr .. Simmonds on behalf of the plaintiff and by Mr. Ball on behalf of the defendant.
Thereupon, the jury returned the following verdict:
''We find for the plaintiff on both counts in the amount of
$6,000.00, this money to be divided equally among the three
children.

"HOWARD F. STA.i~TON, Foreman."
page 127
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Teste: This 16th day of October, 1943.
WALTER T. McCARTHY, Judge.

page 128 ~ In the Circuit Court of Arlington County, Virginia ..
James H. Simmonds, Administrator of the Estate of Anna
Mallinoff, Deceased, Plaintiff,
·
'V.

Arlington and Fairfax Motor Transportation Company, Defendant.

CERTIFICATE OF INSTRUCTIONS AND EXCEPTIONS #2.
The following instructions granted at the request of the
plaintiff and of the defendant respectively, as hereinafter denoted, are all the instructions that were granted on the trial
of this case, and the objections and exceptions therein noted
on behalf of the defendant were made as indicated therein,
to-wit:
Instructions 1, 2A, 3, 4, 7A, 9 and 10, were offered by the
plaintiff, and instructions A, B, D, E, F, G, H, and L, were
offered by the defendant.
Instruction 1 was given by the court without objection.
page 129
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INSTRUCTION 1.

If you find from the evidence in this case that the defendant was guilty of negligence, as defined in these instructions,
which negligence was the proximate cause of the collision
resulting in the death of Anna l\fallinoff, and said Anna Mal-
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linoff was not guilty of any negligence proximately contributing to said collision, you should return a verdict for the plaintiff and awa.rd damages in such sum, not in excess of $15,000.00, as you deem fair and just. And you may direct in
what proportion said damages shall be distributed to the
surviving children and grandchildren.
page 130}

INSTRUCTION 2A.

If you :find for the plaintiff, in ascertaining the damages,
you shall consider the following:
1. Compensation for the loss of the care, attention, and
society, of said Anna Mallinoff to her children and grandchildren;
2. By adding such further sum as you may deem fair and
just by way of solace and comfort to the children and grandchildren of Anna Mallinoff, for the sorrow, suffering and
mental anguish occasioned to them by her death.
page 131}

INSTRUCTION 3.

If you find the driver of the bus was guilty of negligence
as defined in these instructions, the defendant, Arlington and
Fairfax Motor Transportation Company, is chargeable with
said neg·ligence.
page 132}

INSTRUCTION 4.

Before proceeding into or across an intersection against a
''stop'' sig'll. it was the duty of the driver of the bus to keep
a lookout sufficient to ascertain that such movement could be
made with safetv to pedestrians crossing at the intersection;
and if you find that he failed to do so before starting into the
intersection, the defendant was guilty of negligence. The defendant obiected to the granting of this instruction
on the ground that it did not correctly state the law; that the
evidence did not support and justify the same; that it laid on
the defendant's driver a ~reater burden than that required
by law; that it made the defendant an insurer ag·ainst injury
to any pedestrian who might be injured by movemerit of the
said bus after stopning- at the stop sign; and that it is not a
correct statement of the deg-ree of care to be exercised by the
driver of an automobile coming· from behind a stop siim. The
court granted the instruction over the defendant's objection
·and the defendant excepted.
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INSTRUCTION 7A.

If you find Anna Mallinoff was crossing Glebe Road at the
intersection with ·wnson Boulevard, you are instructed that
she had the right of way over the bus, subject to the qualification that she could not enter the intersection reg·ardless of
approaching traffic.
The defendant. objected to the granting of this instruction
on the ground that there was no evidence to support it; that
it is confusing; that it stated as a conclusion of fact that
Anna Mallinoff had the right of way over the said bus if she
was crossing Glebe Road at the intersection with Wilson
Boulevard, which is not within the province of the court to
determine; that the instruction did not set out the respective
duties of the defendant and the said Anna Mallinoff. The
court granted the instruction over the defendant's objection
an~ the defendant excepted.
page 134 ~

INSTRUCTION 9.

If the driver of the bus saw or, by the exercise of ordinary
·care, could have seen Anna Mallinoff in a place of peril, of
which danger she was unconscious, or from which she was
unable to extricate herself, and said bus driver had a clear
chance to avoid the accident with safety to himself. it was
his duty to take such chance; and if you find he had such a
clear cl1ance as herein outlined, you shall return a verdict for
the plaintiff.. regardless of whether or not said Anna Mallinoff
was also negligent.
The defendant objected to the granting of this instruction
on the ground that there was no evidence in this case to support the grantin~ of this instruction or the submission of the
doctrine of tl1e last clear chance to the jurv. The court
g·ranted the instruction over the defendant's objection and the
defendant excepted.
page 135 ~

INSTRUCTION 10.

The qus comnanv and its driver. must exerciRe the hip:hest
de9:ree of nracticable care for the safetv of a na~sen~·e1': find
this dut.v does not terminate until the nassem.rP.r has heen ilischarged from the bus at a point of safety. If you find tbat
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Anna Mallinoff was not discharged at a safe place, considering the circumstances., and this was the sole proximate cause
of the injuries from which she died, or a contributing proximate cause in the absence of negligence on her part, you shall
return a verdict for the plaintiff.
The defendant objected to the granting of this instruction
on the gTound that it threw on the defendant a greater burden
of care than that required by law; that there was no evidence
to show that the place at .which the de~edent, Anna Mallinoff,
left the bus was not a safe place; that there was no evidence
indicating any present danger at the time she alighted fi;om
the bus; that the relationship of carrier and passenger had
been dissolved at the time she B:lighted from the bus; and that
there was no evidence justifying the granting of this instruction. The court granted the instruction over the defendant's
objection and the<;;; defendant excepted.
·
page 136}

INSTRUCTION A.

The court instructs the jury that if you believe from the
evidence that the bus driver and Mrs. Mallinoff were both
guilty of negligence contributing to the latter's death and that
the negligence of each continued down to the moment of the
Hccident you will find for the defendant.
page 137}

INSTRUCTION B.

The court instructs the jury that it is a principle of law
that a party cannot recover damages for an injury caused
wholly or partly by his or her own negligence. In this case,
therefore, if you believ~ from the evidence that Mrs. Mallinoff
was guilty of negligence and that her negligence contributed
to her injury and death you will find for the defendant. And
in this respect the jury cannot weigh the negligence of Mrs.
Mallinoff, if any, against that of the bus driver, if any, nor
endeavor to determine which is g-uilty of the g-reater negligence. If Mrs. Mallinoff was guilty of any negligence at all
coutributin~ as an efficient cause to her injury you will find
for the defendant.
pag-e 138 ~

INSTRUCTION D.

4. The court instructs the jury that it was the duty of Mrs.
Mallino:ff to keep a proper lookout for her own µrotection in
cl'ossing or attempting to cross Glebe Road and if you believe
from the evidence that she failed to keep a proper lookout as
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aforesaid this would constitute negligence on her part and if
you further believe that this negligence contributed as an efficient cause to the happening of the accident and her consequent injuries you will find for the defendant.
page 139 ~

INSTRUCTION E.

5. The court instructs the jury that it was the duty of Mrs ..
Mallinoff to use due and reasonable care on her part in crossing or attempting to cross Glebe Road and if you believe from
the evidence that she failed to use due and reasonable care in
this respect, she would be guilty of neglig·ence and if you
further believe that such negligence contribut~d as an efficient
cause in bringing about the accident and her consequent injurie~ you will find for the defendant.
page 140 ~

INSTRUCTION F.

6. The court instructs the jury that if you are not convinced
by a clear preponderence of the evidence whose fault caused
the injury and death of Mrs. Mallinoff then you will find for
the defendant.
page 141 ~

INSTRUCTION G.

The court instructs the jury that in order to claim for Mrs.
Mallinoff the right of way mentioned in instruction No. 7a
the plaintiff must prove by a preponderance of the evidence
the following:
1st that the point where she attempted to cross Glebe Road
was at an intersection and not between intersections and
2nd that she was in the act of crossing Glebe Road before
the bus started.

If the plaintiff has failed to prove either of these facts Mrs.
Mallinoff would not be entitled to any rig·ht of way.
page 142 ~

INSTRUCTION H.

The court instructs the jury that the doctrine of the last
clear clrnnce as set out in instruction 9 applies equally to both
parties. If you therefore believe that the bus driver wa8 in
a position such that there was danger of a collision with Mrs.
Mallinoff and he was oblivious to _said danger or unable to
extricate himself after such dang-er arose and if you further
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believe from the evidence that Mrs. Malinoff saw or should
have seen such danger by the use of reasonable care iu time
to avoid the collision with safety to herself and did not do so
you will find for the defendant even though you believe that
the bus driver was negligent.
page 143}

INSTRUCTION L.

The court instructs tl1e jury that it was the duty of Mrs.
Mallinoff before attempting to cross Glebe Road to ascertain
if any traffic was approaching· from her left and not to proceed with crossing unless the way was clear and any failure
on her part to comply with this duty would be negligence.
page 144

~

INSTRUCTlON I.

You are instructed that the plaintiff has proceeded with
this case upon two theories, which are set out in his notice of
motion under Counts 1 and 2, which will be given to you when
you retire to your room. If you believe from the evidence
that the plaintiff is entitled to recover upon either or both of
these theories, you will state in your verdict upon which
theory you found such verdict; or, if your verdict is based
upon both theories, you will so state.
page 145
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Teste: This 16th day of October, 1943.
WALTER T. McCARTHY, Judge.

page 146 ~ In the Circuit Court of Arlington County, Virginia.
James H. Simmonds. Administrator of the Estate of Anna
Mallinoff, Deceased, Plaintiff,

v.

Arling-1:on and Fairfax Motor Transportation Company, Defendant.
CERTIFICATE OF EXCEPTIONS

#3.

Be it known that at the conclusion of the plaintiff's case
the defendant by counsel moved to strike all of the evidence
of the nlaintiff on µ:rounds set forth in the transcript of the
proceedin~s filed in the record, which motion the court overruled, and to which ruling of the court the defendant, by counse I, excepted.
WALTER T. McCARTHY, Judg·e.
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pag·e 147 ~ In the Circuit Court of Arlingto~ County, Virginia.
James H. Simmonds, Administrator of the Estate of Anna
Mallinoff, Deceased, Plaintiff,

v.

Arling'ton and Fairfax Motor Transportation Company, Defendant.
CERTIFICATE OF EXCEPTION

#4.

Be it known that af tei' the return of the verdict by the jury
in this cause, the defendant moved to set aside the said verdict and (1) to enter final judgment in favot of the defendant,
notwithstanding· said verdict, or (2) set aside the said verdict and grant it a new trial; grounds for the said motion
being filed in writing,_ as will appear in the record herein.
The court ove_rruled the said motion and e'ntered judgment
upon said verdict, ,vhereupon the defendant; by counsel, excepted.
WALTER
page 148
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T. McCARTHY, Judge.

CERTIFICATE OF EXCEPTION #5.
INSTRUCTION K.

The court instructs thq jury that the legal principals laid
down in instruction 10 did not apply to Mrs. Mallinoff unless
you believe from the evidence that at the point where she
alighted thete was actual danger to her safety existing at
the time and _that to avoid a present danger she took the
coui"se she did.
The foreg9ing instruction requested by the defendant was
denied and the defendant excepted.
Teste: This 16th day of October, 1943.
WALTER T. McCARTHY, Judge.
page 149 ~ NOTICE

·OF APPLICATION FOR RECORD.
Filed Oct. 20, i943.

To: James H. Simmonds, ]1sq., in bis capacity as Administrator of the Estate of .Anna Mallinoff, Deceased, and
in his capacity as Attorney for the Plaintiff:
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You are hereby notified that I will on Monday, O~tober 4th,
1943, at 10 :00 o'clock A. :M., apply to the Clerk of the Circuit
Court of Arlington .County, Virginia, at the Clerk's office of
said Court for a transcript of the record in this cause for the
purpose of applying to the Supreme Court of Appeals of Virginia for a writ of error and supersedeas.
FRANK L. BALL,
Attorney for the Defendant,
Legal & timely service accepted this 23rd day of Sept., 1943.
JAMES H. SIMMONDS.
page 150 ~ NOTICE OF APPLICATION FOR SETTLEMENT OF EXCEPTIONS AND CERTIFICATE OF TESTIMONY AND INSTRUCTIONS.
Filed Oct. 20, 1943.
To: James ·H. Simmonds, Esq., in his capacity as Administrator of the· Estate of Anna l\fallino:ff, Deceased, and
in his capacity as Attorney £or the Plaintiff:
You are hereby notified that I will on Saturday, October
2nd, 1943, at 10 iOO o'clock A. M., at the Arlington County
Court I-Ious~) Arlington County, Virginia) apply to the Judge
of the Circuit Court of Arlington County, Virginia, to settle
the exceptions and certify the transcript of the testimony and
the instructions.
FRANK L. BALL,
Attorney for the Defendant.
Legal & timely service accepted this 23rd day of Sept., 1943.
JAMES H. SIMMONDS.
pnge 151 ~

STIPULATION OF RECORD.

It is hereby stipulated by counsel that the record in this
case to be used in the application of the defendant for a writ
of error and su,persedeas in the Supreme Court of Appeals of
Virginia shall consist of the following:
1. Motion for judgment.
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2. Plea of the defendant.
3. Grounds of defense.

4.
5.
6.
7.
8.

All orders of court, including final judgment.
A complete transcript of the evidence.
All certificates of exception.
Motion to set aside verdict.
This ·stipulation.

The above are all to be copied into the record. The original
exhibits are to be certified and delivered to the Supreme
Court of Appeals at Richmond without the necessity of copying the same in the record.
JAMES H. SIMMONDS,
Attorney for the Plaintiff.
FRANK L. BALL, ·
Attorney for the Defendant.
page 152
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I, C. Benj. Laycock, -Clerk of the Circuit Court
of Arlington County, Virginia, the same being a
Court of Record, do hereby certify that the foregoing copies
are true copies of the originals on file and of record in my
office in the case of James H. Simmonds, Administrator of
the Estate of Anna Mallinoff, v. Arlington & Fairfax Motor
Transportation Company, a Corporation, and Archie Wells,
and that they, (together with the original exhibits forwarded
by regi.stered mail to the Supreme Court of Appeals under
date of October 24, 1943) constitute the transcript of record
in accordance with the notice of Frank L. Ball, Attorney for
Defendant and accepted by James H. Simmonds, Attorney
for the Plaintiff.
Given under my hand this 23rd day of October, 1943.
C. BENJ. LAYCOCK.
Clerk. Circuit Court, Arlington
County, Virginia.
A Copy-Teste :

'M:. B. WATTS, C. C.
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