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Supreme Co~r~ of App~~~ of Virginia
AT RICHMOND.

Record No. 2954.
I'

WILLIAM GREGGS BRENAN,, Plaintiff in Error
versus

:;

.

COMMONWEALTH OF VIRGINIA, Defendant in Error
. '.:

~

To.. th'e Ho~orable Justices of the S·uprcme Court of Appeals
of Virginia: .
.

.

'

Y01,:n.; petitioner, William Greggs Brenan, respectfully represents .that he· is .aggrieved by a final judgment rendered
against him by the Qorporation Court of the City of Norfolk/
Virginia, Part Two, entered on the first day of September,
1944, sentencing him to confinement in the Penitentiary df
this Commonwealth for the term of five years, on the charge
of robbery of the sum of Sixteen Dollars and Twenty-fl-ye
Cents ($16.25).
We will hereinaft~r refer to your petitione1· as the acetise.d, .
and to the Commonwealth of Virginia as the Commonwealth.
A transcript of the record is herewith filed, to which reference is hereby made.
eThis petition, a copy of which was deliverecl to· ·the
2•
Attorney for the Commonwealth at Norfolk, on the 23rd
day of November, 1944,, will be filed with the HonQ.rable John
· W. Eggleston,. in the City of Norfolk, Virginia;.Jtiid '. simultaneously with the filing of said petition, a chec'Ji· fol' $1.-50,
payable to the order of the Clerk of this Cou)lt- t.9 ·cov~I?. the ,
costs accrued up to the time of the granting':.oi: refusa,J of
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this petition, will be tendered. Oral argument in favor of
granting this petition is requested-.
FACTS.
On the day of the alleged robbery, the accused, a young
married man twenty-two years of age who had never been
previously in any sort of trouble, left his house about 6 :30
or 7 :00 o'clock p. m., taking with hi111 then a check made
payable to his order by his mother for the sum of $207.00,
and about $100.00 in cash; that some time after he left his
home he met a friend,. one Ch~:rles Peyton Ford, and the
accused and Mr. Ford,; for a period of about three hours,
went on a drinking spree. Mr. Ford left the accused at
Tegg's Barbecue about 10~00· o'clock p. m. •Just be3e fore l\Ir. Ford left Tegg's Barbecue the accused had gotten out of Mr. Ford's automobile, talked to some people,
. and came back to l\fr. Ford's automobile and told Mr. Ford
that he was going with the other people, and the accused
took from Mr. Ford's car nearly four quarts of whiskey
(R., p. 84)i ..A'.t about approxiinately 12 :00 o'clock that night
one Mr. A.G. Kinsey, the victim of the alleged robbery, was
driving a public taxicab on Sewells· Point Road in Norfolk,
about two blocks ,vest of Granby Street, and in the immediate vicinity of' Tegg's Barbecue, the accused; who was·
walking on Sewells Point Road, stopped Kinsey· and asked
the latter to take him to his home at No. 815 Holt Street (R.,
p. 10) .. vVhen Kinsey, with the accused as -a passenger, arrived at the intersection of Gtanby Street and'Sewells Point
Road,, he stopped for the red light in the traffic signal, and·
while the taxicab' was so standing still, the accused put his
right.:.hand inside of his coat and· stuck it· in Kinsey's right
side, and-said it was a stickup; that be told Kinsey to drive
straight ahead; that when the traffic light changed to green,
Kinsey drove straight ahead on Sewells Point· Road for
4e some little ~distance, when he was told by the accused to
pull :over to the curb and was :requested by the accused
to give him his money; that when Kinsey handed the accused
the money he refused to take it, .hut o.rdered ,Kinsey to lay
the money on the dash board, which Kmsey did, and 'the accused took from the dash board an amount totaling $16.25.
The accused :never searched Kinsey, although he threatened
to search him (R.,_ p. 7); that immediately after Kinsey was
alleged to have been robbed, as aforesaid,' he reported the
occurrence· to the.Norfolk Police Department, and that about
three or four minutes after said· report a ·-Police Officer an:d ·
a member of the Shore Patrol contacted Kinsey wl10 got into
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the Police car, and he, the Police Officc1· and the Shore ?a.trolman drove to Sowells Point Road and Kinsey pointed o'ut
the accused to them as the man who had· robbed· him; that
the accus·ed was thereupon pla~cd under arrest., and was
searched thell' and the1·e by the Police Officer, ,vho found ofr
the person of the accused a comb and $16.25 in money. At
the intersection of Granby Street and' Sewells Point Roa'd,
·where IGnsey stopped his taxicab for the traffic· signal, as
aforesaid, when the accused was alleged to have told Kinsey
that he was going to hold him up, traffic was going up
5e and- down the street (iaud people ,vere ou the street (R;,
p. 11'); about eight or ten minutes elapsed between the
time Kinsey was alleged to have been robbed and when the
accused was arrested (R., p. 13).
On· the same night, very shortly after Kinsey was alleged
to have been robbed, the accused was seen in Denby Park,
a settlement a shol't' distance from the point where Kinsey
was alleged to have beeii robbed. The accused approached
n Mrs. Edwards and· a :Mrs. Richardson, who were sitting in
l\Irs. Edwards' automobile parked in a driveway, next to'
:Mrs. Edwards' house wherein the lights were burning and
the front door thereof was open (R., pp. 41-42). ·when Mrs.
· Edwards first saw the accused;·he was "coming up the street
walking as though he were crippled." She then saw hinf'. in
front of her housef and then he came across· and, walked· to
where she and :Mrs. Richardson were sitting in her parked
automobile. ,\Then the accused approached the· automobile,
Jie put his hand in his pocket and Mrs. Edwards thought' he
had a gun, and she asked him who· he· ,vas · and what he
wanted, and he replied, '' This is it.'' . Mrs. EdwaMs then
said, "What do you mean, this is it?" And tho accused
said,, "Haven't I seen y~u somewhere? This is the real
thing.'' By that time Mrs. Richardson had thrown her
· pocket book out of the car, and when the accused 8 sa.'\"\t
6° her moving around, he said,' "Hey, sit where you are:
Don't move.'' Mrs. Richardson then screamed three
times, and Mrs. Edwards' son and daughter ran oU:t of the
house. ,vhen the accused saw· l\f rs. Ed,,•ards' son and dangh.;
ter, he said. "It's a good thing I love·woinen." He then
ran down the street (R;, p. 46). The accused did not demand
any money from either :Mrs. Edwards or Mrs: Richardson.,
nor did he attempt to hold them up. After leavin!fthe auto.:
mobile, the accused went down the road about forty yards
and stopped under a street light. He then came back· .to
where Mrs. Edwards and 'Mrs: Richardson, and several other.
people· who had com·e out of tbe' house, were standing/ ·and
told them that he came up to see what was the matter and
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what the commotion was about, used profanity, and told
Mrs. Edwards' daughter to go back into the house. The
accused then left and went back to the aforementioned street
• light, where he stopped again (R., p. 52). A Mr. Alton C.
Mercer,. who resides close to Mrs. Edwards, and who had
been informed by the iatter's seventeen year old son, that
someone was holding up his mother, went to Mrs. Edwards'
home, and the accused who was then standing under the
7• •aforementioned street light, was pointed out to Mr.
Mercer as the man who had attempted to hold up Mrs.
Edwards. Mr. Mercer went to the accused and told him that
somebody had staged a holdup of Mrs. Edwards. The accused asked Mr. Mercer for a cigarette and Mr. Mercer told
him he didn't have any; the accused took some money and a
check out of his pocket and held it towards Mr. Mercer; he
tore up the check and asked Mr. Mercer what he wanted to
know. Mr. Mercer told him what he had heard about the attempted holdup of Mrs. Edwards., and the accused told hitn
he was the fellow, and he also told l\fr. Mercer that he had
him covered and to stand where he was. The accused did,
• not take anything from Mr. Mercer. He merely told him he
had him covered and to stand where he was. He had no
"
weapon in his hands (R., pp. 87-88).
Mr. Young, the Police Officer who arrested the accused,
testified that the latter had been drinking, and that when
he was brought to the Police Station he flared up and said:
''Yes, I robbed him. Give me fifteen or twenty years. What
in the Hell do I care" (R., p. 30).
The uncontradicted evidence was that the accused had
t,een in the Naval Service in Sicily in the recent War,
8$ l)as a result of which he had become highly nervous (R.,
p. 68). He had also been in a serious accident in No,..
vember, 1943, which necessitated his remaining in the hospital for about six months, in which accident he sustained a ·
hMd injury, as well as other injuries.
·
In the trial of the case the accused relied upon the following defenses; (1) that if he robbed Mr. Kinsey he was temporarily insane at the time; (2) or that he was too drunk to
entertain the specific intent to steal.
The Trial Court submitted to the jury the question of the
accused's insanity at the time of the commission of tbe offense., but refused to submit to the jury the question as to
whether the accused was too drunk to entertain the specific
intent to steal.
The jury found the accused· guilty of robbery and fixed
his punishment to confinement in the State Penitentiary for
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five years, thereby deciding that the accused was not insane at the time of the alleged «<robbery. The jury did
not pass on the drunkenness of the accused, because the
learned Trial Judge refused to submit that question to the
jury.
The accused moved the Trial Court to set aside the verdict on the ground, (a) that it was contrary to the law and
the evidence, and without evidence to support it; (b) that
the Trial Court refused to submit to the jury the questi<?n
as to whether or not the accused was too drunk to entertam
the specific intent to steal, and because of the granting on
· behalf of the Commonwealth of the instruction hereinafter
referred to. But the Trial Court refused to set aside the
aforementioned verdict of the jury, to which action the accused duly except~d.
·
9,;,

. ASSIGNMENTS OF ERROR.
1. The Court should have set aside the verdict of the jury
because it was contrary to the law and evidence, and was
without evidence to support it.
2. The Court should have submitted to the jury the question as to whether the accused was too drunk to entertain
the specific intent to steal when be took the money from
10-» 3 Kinsey.
3. The Court erred in granting the Commonwealth's
instruction "D" (R., p. 90), and refusing to grant the de.:.
fendant's instruction "4" (R., p. 92).
We will discuss the assignments of error in the order
above set out.
·
The Court should have set aside the verdict of the jury
because it was clearly contrary to the law and evidence.
''Robbery" is well defined by the authorities as the taking
by force of personal proper_ty of another, with tile intent of
permanently depriving him of the ownership thereof.

In Jones v. Commonwealth, 172 Va. 615, 1 S. E. (2d) 300,
the Court says :

"'Robbery' is an aggravated form of larceny, nnd is the
taking with intent to steal of personal property of another .
from his person or in his presence against his will by vio.:.
lence or intimidation.'' (Italics ours.)
"To constitute 'robbery'. the act must be done with. a
specific criminal intent existing at the time of the commission of -the act." (Italics ours.)
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The burden was on the Commonwealth to prove beyond
.a reasonable doubt not only that the accused took
11• (tthe money from Kinsey, but that wlien he took the
.
money from Kinsey, he did so with the specific intent
to steal 'it. The legal presumption that one intends the
natural consequences of his act is not sufficient.
If the accused, whether because of temporary insanity or
drunkenness, could not at the time of the alleged robbery
entertain such intent, then the crime of robbery was not committed.
The record clearly shows that at the time of the alleged
robbery, the accused was mentally incapable of entertaining
that specific intent to steal which must .exist in the crime of
robbery. His actions at the time clearly indicated that he
did ·not know what he was doing. Everything that he did at
the time was contrary to what one bent on robbery would
clo. The money he is alleged to have taken he offered to Mr.
l\Iercer, a total stranger, as is hereinafter set out.
The theory of the Commonwealth is that the accused got
into Kinsev's taxicab with the intention to rob him. That
contention ·is clearly not supported by the evidence. Kinsey,
the Commonwealth's main witness, testified that when
12~ the accus~d got into his taxicab he 8 told him that he
wanted him to take him, the accused, to his home, and
he gave Kinsey the correct number and address at which he
lived. If the accused had gotten into Kinsey's taxicab for
the purpose of robbing him, he certainly would not have
given him his correct address. The uncontradicted testimony
also was that while Kinsey's taxicab was at a stand still at
the intersection of Granby Street and Sowells Point Road
waiting for the traffic signal to change.: the accused told
Kinsey that he was going to hold him up. Would any normal
person who intended to rob another forewarn his victim that
he was going to rob him i If the accused had been normal,
would he have told Kinsey that he intended to rob l1im at a
place where pedestrians and a lot of. traffic were on the street
so that Kinsey could lmve called for help and the accused
thwarted in his purpose and be al'l'ested, wben all the accused
would have had to do was to wait until Kinsey had driven
the taxicab a short distance farther down the road and. the
accused could have robbed him without any warning, and
without fear of being arrested on a serious charge. Kinsey
testified that he would have taken the accused to any
13® place he wanted to go. If· the accused did •tell Kinsey
that he was going to rob him while t11e tfclxicab was
stunding at a point where traffic was moving in both direc-
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tions and people were on tile street, when Kinsey could have
called for help and the accused could have been arrested on
a charge of robbery, then he was not normal In further support of our contention that the accused was not of normal
mind at the time of the alleged robbery, let us consider his
other abnormal actions almost simultaneously with the alleged robbery of Kinsey. Very shortly after Kinsey was
alleged to have been robbed, and in the same vicinity, the accused approached two ladies sitting in a parked automobile
in front of a house in which the lights were on and 'the front
door of which was open; that when one of the ladies became
scared and screamed, the accused told them. "This is the
real thing." (Meaning a hold-up.) But be made no attempt
to harm or rob either of those ladies. If he had intended to
rob them, he would have searched their pocketbooks, or asked
them to hand their money or other valuables over to him, and
he could have done so before any alarm was given by them,
for there was some little discussion between the accused and
those ladies before one of them screamed. Now let us assume that the accused intended to rob those ladies, but
14* was thwarted in his purpose by the $screams, and for
that rea·son left the scene. If he had been normal,
would he have stopped under a light about forty yards away
from tl1e scene, and then return thereto and engage in a conversion with the various people who had gathered there· after being attracted by the screams? If the accused had been
normal, it is fair to assume that he would have run away or
hidden, as there were ample places for him to have hidden.
"When the accused returned to the scene where he had accotsed those ladies, he wanted to know, "What in the Hell
was wrong1", and demanded that one of the ~y-standers go
back into the house. He then left again and stopped under
the same light about forty yards away, and when :Mr. Mercer
approached him and told him that he wns informed that a
woman l1ad been held up, the accused told Mr. Mercer that
he was the one ,who did it, and he also told Mr. Mercer that
be had him covered, to stand where l1e was and not to move.
Yet, he made no attempt to rob Mr. Mercer or to harm him.
In fact, 110 offered Mr. Mercer money and tore up a check
for $207.00. Certainly no normal person would have acted
in the manner in which the accused acted under those cir.cumstances.
11
15t:,
Wben the accused was taken to the Police Station
he could have denied the robbery, because there were
no witnesses to the alleged robery. If the accused's mind
was normal and he intended to rob Kinsey, he would have
denied the robbery, thinking ,that since there were no .eye-
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witnesses, that his word was as good as the word of hi&
victim. But what did he do Y He flared up and said: '' Yes,.
I did it. Give me fifteen or twenty years. What in the Hell
do I care Y'' . The action of the accused in the Police Station
also shows .that at that time his mind was not normal.
Whether his mind was not normal because of temporary insanity, or because of drunkenness, it was 'in such condition
that he could not entertain that specific intent to steal, which
is an essential element of the crime of robbery. And since
the accused could not entertain such intent, the verdict of the
jury convicting him of robbery was erroneous and should
have been set aside.
The strain on the accused while doing duty in Sicily during the present War which made him highly nervous, his
subsequent head injury as a result of a serious accident
and the large amount of liquor consumed by him during
rn• that •night, undoubtedly so disarranged his mind that
he did not know right from wrong, and, therefore, he
could not entertain the specific intent to steal when he took
money from Kinsey. The actions of the accused at that
time, as shown by the evidence, indicate clearly that his mind
was not normal-that he was either temporarily insane or
too drunk to know what he was doing.
Whether the accused was temporarily insane at the time
of the alleged robbery was a question of fact for the jury.,
and the jury's finding on that question would have been
binding, if it had been supported by the evidence. We contend that the evidence overwhelmingly supported the contention of the accused that he was temporarily insane at the
time, an4 the jury's finding him sane at that time was contrary to the evidence, and, therefore, its verdict should not
stand.
In Hawkins, et al., v. Brickhouse, 172 V3;. 1; 199 S. E. 482,
the Court says :
~

"While a case that comes to the reviewing court with a
verdict of a jury and a judgment of the court in favor of
one of the litigants is entitled to weight, the reviewing court
will not hesitate to reverse when the judgment is plainly
wrong.''
The evidence in this case clearly shows that the verdict
was plainly wrong.
8
17•
2. The Trial Court erred in not submitting to the
jury the question as to whether or not the ~ccused was
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too drunk to entertain the specific intent to steal when ]].e
took the money from Kinsey.
As we have shown above, one of the essential elements of
the crime of robbery is the specific felonious intent to steal
at the time of the taking of the property. So, if the accused
was so drunk at the time he took the money from Kinsey
that he could not entertain. such specific intent, then, wl1ile
the accused may have been convicted of assault and battery
or petty larcenyt he could not be convicted for robbery.
The learned Trial Judge refused to submit to the jury the
question of the drunkenness of the accused, because voluntary drunkenness is not an excuse for crime, and he relied
on the authority of ,lordan v. Commonwealth, 181 Va. 491,
25 S. E. (2d) 249. The Jordan case is a case in which the
accused was charged with attempted rape. The Rccused in
that case contended that be was too drunk to possess the
intent to engage in sexual intercourse. The Court took the
position 'that to establish the crime of attempted rape,
18° it was not necessary to prove an intent. 3 Section 4414
of the Code of Virginia, which defines "rape" and
fixes the punishment therefor, does not require a specific intent to commit the offense of rape. The mere commission of
the act is sufficient for a conviction. Even in the Jordan
case it appears that the drunken condition of the accused
was submitted to the jury because the Court says: '' The
jury reasonably could have concluded from the testimonv of
the prosecutrix and her daughter, Mattie Pearl ·Brown, that
· he was not too drunk to possess an intent to commit rape."
The jury did not believe that the accused was too drunk for
that purpose. But the crime of robbery cannot be accomplished without the existence of the specific intent to steal.
Hence, no such specific intent can exist if the accused was
so drunk that he could not entertain such specific intent an4
there could be no robbery. It was, therefore, for t]ie jury
to say, under proper instructions, whether or not the accused in the instant case was too drunk to entertain the afore.mentioned specific intent.
In 23 R. C. L. 1150, the author says:
"Though as a general rule voluntary intoxication is no
defense for crime, still if it appears in a vrosecution for robbery that the accused was so drunk he was incapable of
forming an intent to steal, I1e will not be held guilty of robbery although the taking was forcible.''
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*There was ample evidence for submission to the
jury the contention of the accused that he was too drunk
to entertain the specific intent to steal when be took the money
from Kinsey. The undisputed evidence is that about two
hours before Kinsey was alleged to have been robbed the accused had been on a drinking spree for a period of abo.ut
three hours; that the accused was drinking heavily; that a
little less than two hours before the alleged robbery accu~ed
. left Mr. Ford's car at Tegg's Cabin and took with him a
large quantity of whiskey, which, it is fair to assume, he
consumed.
·
The amount of whiskey consumed by accused, the testimoney of the arresting officer that accused had been drinking; his conduct at the Police Station as well as his abnormal
conduct almost simultaneously with the alleged robbery
would have justified the jury in holding that the accused was
too drunk to entertain the specific intent to steal, if the question of the drunkenness of accused had been submitted to the
jury. The jury could have found, from the evidence, that accused was not temporarily insane, but was too drunk to entertain the specific intent heretofore referred to. But
.20'" the Court refused to submit to the 0 jurv the drunkenness of the accused and hence the jury 'could not pass
on that issue.
We, the refore, respectfully submit that the Court erred
in refusing to submit to the jury the question of the defendant's inability to entertain the specific intent to steal on account ·of bis drunkenness.
3. The Court erred in the granting of the Commonwealth's
instruction "D" (R., p. 90) and in refusing to grant defendant's instruction "4" (R., p. 90). The argument in support
of the second assignment of error~ as above set out, is applicable to the third assignment of error. Instruction "D"
granted for the Commonwealth was erroneous in that it told
the jury that as a matter of law that the mere assault of
Kinsey and the taking of his money by the accused, created a
prima facie presumption that at the time the accused assaulted Kinsey he intended to take the money-that is, the·
accused intended to rob Kinsey-without considering the
mental condition caused by his drunkenness which made him
incapable of entertaining the specific intent to steal.
Likewise, the Court erred in refusing to grant instruction
"4" for the accused (R., p. 92), because there was ample
evidence to submit to the jury the question as to
21 ii *>whether or not the accused was too drunk to entertain
the specific intent to steal.

.
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For the reasons above set forth, the Corporation Court
of the City of Norfolk, Part Two, your petitioner is advised
and now charges, erred to llis prejudice in its ruling and
judgment aforesaid, and for the errors so made and other ·
errors apparent on the fnce of the record, the judgment of
the Corporation Court of the City of Norfolk, _Part Two,
should be reviewed and reversed, and your petitioner accordingly prays that this Honorable Court grant him a writ
of error and will review and reverse said judgment and will
remand the said case to the Corporation Court of the City
of Norfolk., Part Two, for further proceedings according to
law as this Court shall deem advisable, and as in duty bound
your petitioner will ever pray, etc.
Respectfully submitted,
WILLIAM GREGGS BRENAN,
. By HERMAN A. SACKS,
507 National Bank of Commerce,
Building, Norfolk, Virginia.
I, Herman A. Sacks, an attorney practicing in the
Supreme Court of Appeals of Virginia, do certify that
in my opinion the judgment complained of in the foregoing petition should be reviewed by the Supreme Court of
Appeals of Virginia.

22*
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HERMAN A. SACKS,
507 National Bank of Commerce,
Building, Norfolk, Virginia.

Received copy of this petition this 23 day of November,
1944.

J. HUAfE TAYLOR,
Attorney for the Commonwealth
at Norfolk;' Virginia.
·
Received Nov. 23, 1944.
J.W.E.
Jan. 10, 1945.
Writ of error and supcrsedeas awarded by the court. No
bond required.

M. B. W.
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RECORD
VIRGINIA:.
Pleas before the Corporation Court of the City of Norfolk, Part Two, on the 1st day of Septembert 1944.
Be It Remembered, that heretofore, to-wit: In the Corporation Court of the City of Norfolk, Part Two, on the 7th
day of August, 1944, came B. N. Anderson, who was selected
by the Court as Foreman, G. Battaglia, Jr., Calvert R. Dey,
S. Y. Priddy and M. Daily Waish, who were sworn a Special
Grand Jury of Inquest, in and for the boc1.y of the City of
Norfolk, and having received their charge, retired to their
chamber, and after some time returned into Court, and among
other things presented an indictment against William Greggs
Brennan, for Robbery. A true bill, in the following words
and :figures :
Commonwealth of Virginia,
City of Norfolk, to-wit:

-In the Corporation Court of the City of Norfolk-Part Two.
· The Grand Jurors of the Commonwealth of Virginia in and
for the body of the City of Norfolk, and now attending the
said Court, at its August term, 1944, upon their oaths, present that William Greggs Brennan to-wit on the 22nd day
of July in the year 1944, in the said City of Norfo~ on and
upon one H. G. Kinsey, then and there being, feloniously did
make an assaultf and him, the said H. G. Kinsey, in bodily
fear feloniously did put, and, to-wit, $16.25 of U. S. Currency of the value of, to-wit, $16.25 of the goods,
page 2 ~ chattels and moneys of the said H. G. Kinsey, from
the· person and against the will of the said H. G.
Kinsey, then and there feloniously and violently did steal~
take and carry away, against the peace and dignity of tl1e
Commonwealth of Virginia.

J. HUME TAYLOR ·
Attorney for the Commonwealth.
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RETURN.
Commonwealth of Virginia

v.

William Greggs Brenan
FELONY.
Indictment for Robbe:cy. A true bill.
B. N. ANDERSON
Foreman.
And now: In said Court on the 25th day of August, 1944.
William Greggs Brenan, who stands indicted for Robbery,
this day appeared in Court pursuant to the terms of his .
recognizance, and came as well the Attorney for the Commonwealth, and the Attorney for the defendant, and upon being
arraigned plead not guilty to the said indictment, and thereupon came twenty lawful men, free from exceptions, having
been ob'tained from the Venire Facias, duly directed and issued in accordance with the statute in such cases made and
provided, and summoned by the Sergeant of the City of Norfolk, from which panel the Commonwealth and the defendant
each alternately struck four., leaving the following jury, towit: A. F. Morrisette, G. R. Fisher, Hinton B. Kraft, J.
Leonard Bell, Wm. H. Bernard, Emmett Ryan, H.
page 3 ~ T. Benton, Everett A. Fee, J. Gordon Lindsay,
Thos. F. Osborn, Chas. W. Trexler and N. J.
Seleani, who :were sworn the truth of and upon the premises
to speak, and having fully heard the evidence and argument
of counsel, returned a verdict in the following words: "We,
the Jury., find the Defendent Guilty of Robbery as charged
in the indictment and fix his punishment at Five Years confinement in the Penitentiary". Thereupon the said defendant, by counsel, moved the Court to set aside the verdict of
the jury, and grant him a new trial, on the ground that the
said verdict is contrary to the law and the evidence, the furthe.r hearing of which motion is. continued until the 1st day
of September, 1944, at 10 :00 o'clock A. i\f.
And the prisoner was remanded to jail.
And afterwards: In said Court on the 1st day of September, 1944.
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This day came the said defendant, and the Attorney for the
defendant, and came as well the Attorney for the Commonwealth, and the motion for a new trial,_ heretofore made on
the 25th day of August, 1944, having been fully heard and
determined by the Court., is overruled, to which action of the
Court in overruling said motion, the said defendant, by counsel, duly excepted. "Whereupon it being demanded of him, if
ariything· for himself, he had or knew to say why the Court
should not here and now proceed ·to pronounce judgment
against him according to law, and nothing being offered or
alleged in delay of judgment, it is the refore considered by
the Court that the said defendant be· confined in
page 4 ~ the penitentiary of this Commonwealth for the
term of Five Years, subject to credit of 12 days
spent in jail awaiting trial.
And the Prisoner was remanded to jail.
And Afterwards: In said Court on the 14th day of October, 1944.
This day came the said defendant, by counsel, and tendered to the Court a transcript of the testimony and proceedings of said trial, including all the testimony offered and
admitted or rejected in evidence; the exhibit introduced; the
instructions to the jury; the motions and objections of counsel, and the rulings of the Court thereon, and the exceptions
of the parties; and all other incidents of said trial, and the
same was certified and signed by the. Court, and is hereby
made a part of the record in this cause, within sixtv days of
·
the final judgment.
The following is th~ record of the testimony, together with
all motions, objections and exceptions, and the action of the
Court in respect thereto, and all instances of the trial ref erred to in the above order:
page 5 } Virginia :
In Corporation Court of the City of Norfolk, Part 2.
Commonwealth of Virginia,

v.

·wmiam Greggs Brenan.
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ON INDICTMENT ·FOR FELONY.
NOTICE OF APPEAL.
To Mr. J. Hume Taylor,
Commonwealth's Attorney:
Please take notice that on the 14th day of October, 1944,
at 10 o'clock A. M., at the courthouse of the City of Norfolk,
Virginia, the undersigned will present to the Hon. James U.
Goode., Judge of Corporation Court of the City of Norfolk,
Virginia, Part 2, a stenographic report of the testimony and
other incidents of the trial of the case of Commonwealth of
Virginia v. William Greggs Brenan, tried in said Court on
the 25th day of August, 1944; and will on the same date,
make application to the Clerk of said Court for a transcript
of the record of said case for the purpose of presenting same
to the Supreme Court of Appeals of Virginia with a petition
for a writ of error and supersedeas to the final order entered
in said case.
Given under my hand this 7th day of October, 1944.
WILLIAM GREGGS BREN AN,
By HERMAN A. SACKS,
His Counsel.
Legal Service of the above notice is hereby accepted this
7th day of October, 1944.
·

J. HUME TAYLOR,
Commonwealth's Attorney.
page 6 } Virginia :
In Corporation Court of the City of Norfolk, Part 2.
Commonwealth of Virginia,

v.

William Greggs Brenan.
ON INDICTMENT FOR FELONY.
TRANSCRIPT OF TESTIMONY.
Stenographic transcript of the testimony and other incidents of the trial of the above entitled case, in said Court,
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'

H. G. Kinsey.
before the Hon. James U. Goode, Judge~ and jury, on the
25th day of August, 1944.
Present: Mr. J. Hume Taylor, Commonwealth's Attorney.
Mr. H. A. Sacks, Attorney for the defendant.

J. M. Knight,
Shorthand Reporter,
Norfolk-Newport News, Va.
page ,7

~

The defendant was arraigned ·and pleaded not ·
guilty, and a jury was duly selected and sworn.

H. G. KINSEY,
called as a witness on behalf of the Commonwealth, having
been first duly sworn, testified as follows :
Examined by Mr. Taylor:
Q. Tell us your·name, please.
A. On this night I was drivingQ. Did you hear my question?
A. What?
Q. Did you hear what I asked you f
A. No. I must have made a mistake.
Q. I say tell us your name.
A. H. G. Kinsey.
Q. How ar.8 you employed, Mr. Kinsey?
A. I was driving a For Hire car for the Victoria Cars.
Q. You were driving a For Hire car for whom 7
A. A For Hire car for w: M. Mount.
Q. Have you ever seen the accused before todayf
A. Yes, sir.
page 8 ~ Q. When Y
A. The night he held me up on the Sewell 's Point
Road and robbed me.
·
- Q. When was that; do you recall the day of the weekY
A. On Saturday ·night.
Q. July 22nd 7
A. Yes., sir, Saturday night.
Q. About what time 7
A. About five minutes of twelve o'clock, I guess, when I
picked him up.
Q. Where did you pick him up 7
A~ I picked him up within two blocks of Granby Street
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H. G. Kinsey.
on the Sewells Point Road. I was coming from the Esquire
Club.
Q. You were driving wesU
A. East.
Q. West, was it?
A. I was coming to Granby Street from the Esquire. Club.
I was driving east.
By Mr. Sacks:
Q. Going towards Granby Street Y
A. From the Esquire Club.
The Court: Maybe you don't know ·where the Esquire
Club is.
·
Mr. Taylor: I do know where it is, your Honor,
page 9 ~ but I haven't been to it. I was getting it mixed up
with another club.
The Witness: I was within two blocks of Granby Street
on the Sowells Point Road and over.taken this fellow.
By Mr. Taylor:
Q. Was he in an automobile Y
A. No, sir, walking.
Q. Go ahead.
A. He hollered, ''Taxi.'' I had ;J. vacant light burning,
and he hollered "Taxi," and I pulled over to the curb and
picked him up.
Q. You were in the driver's seat Y
A. He got in on the driver's seat.
Q. You were in the driver's seat?
A. Yes.
Q. Where did he get in your car f
A. On the front seat.
Q. Was there anyone else in the car then otl1er than you
and him?
.
A. No, sir, no, sir.
Q. And you proceeded towards Granby Street Y
A. Yes; sir.
Q. When did you first stop your car after he got into it f
A. I proceeded out to the stop light at Granby
page 10 ~ Street and Sewclls Point Road .after he got in.
Q. That is in the corporate limits of the City
of Norfolk, is it Y
A. Yes, sir.
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Q. Tell us what happened after you brought your car to
a stop on the Seawells Point Road at its intersection with
Granby Street.
A. When he got in he asked me to take llim to Holt Street.
I got to G1·anby Street and stopped at the red light. The
red light turned on and I stopped. He was carrying his coat
on his left arm.
By the Court:
Q. ,Vhat time did you say this wasf
A. About five minutes to twelve when I picked llim up.
He had his coat on bis left arm: and when I come to a standstill at the stop light he put his right l1and inside of his coat,
rubbing up like this, and sl1oved it in my right side. I looked
over at him and it looked right serious. He said to me, "You
know what this means, don't you Y" I said, "I think I do."
He said, "It means a stick-up, and a damn good one." I
said, "0. K. Buddy." He said, "Drive straight ahead and
don't make a move." He said, "Keep your hands on the
steering wheel." ,vhen the light changed I went straight
ahead on out Sewells Point Road to about middleway of
Monticello Village, and he said, "Pull over to
page 11 ~ the curb." I pulled over to the curb and parked.
He said, "Give me your money." I had a change
carrier and when I ha1ided it to him he didn't take it. He
said, "Lay it up on the dash-and I will take cm~ of it."
I lay it up on the dash where you turn the windshield wiper
on, and the change carrier had $16.25, and he reached up
the1:e and got it, and kept one eye on me. He put the change
in .his right side pocket. He said to me, ''Don't you hold
hack a dollar. If you do I am going to shoot your brains out.
I am going to search you when you get through.'' He never
searched me. After he put the money in his pocket he said,
"I am going to count th1·ee when I get out of this cab, and
when I slam this door I want you to shove off. Don't you
stop. If you do I am going to fill the back end full of
bullets.'' I said, '' 0. K. '' He counted three and slammed
the door, and he jumped behind the cab before I ha'd time to
shove off, and when I shoved off I looked back through the
back gla~s and he was putting his coat on. The next time I
looked back-I looked ahead at traffic, and the next time I
looked back he was going across the street I didn't drive
far before I got to another street that comes out into the
Sewells Point Road. I cut my lights out to keep him from
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seeing me, and I went in the street and backed up and turned
around and come back and passed him. I looked at him and
he had black hair, a black mustache, small mustache, and
white shoes. I didn't know what to do to get a
page 12 ~ policeman. I said, '' r think I can find a radio car
around w·ard 's Corner." There is usually one
parked there practically all the time. I got back there and
everything was closed, blacked out., and I could not get to
a telephone and I didn't sec a radio car, and I speeded up
and went down Granby Street to the DePaul Hospital and
called the Police Station and reported what had happened.
They said, "W11ere arc you aU" and I said, "At the DePaul
Hospital, main office." They said, "You stay right there
and we will send a man out there.'' I guess in three or four
minutes the officer and the Shore Patrol arrived. I gets in
the radio car and we goes back to the Sewells Point Road
and turned right across the railroad and didn't go far, and
right opposite of wlrnrc the Air Station Road is, the road
that comes from the Air Station, the Sewells Point Road
connects on to, opposite of that we met this fellow walking,
coming towards Granby Street. I told the Officer, "There is
the fell ow that robbed me.'' The Shore Patrol pulled over
and the Officer jumped out and grabbed llim.

Bv l\f r. Tavlor:
·Q. Arres'ted him f
A. Yes.
Q. Is this the man (indicating) you picked up on the
Sewells Point Road at a point two or three blocks west of
Granbv Street 7
page 13 ~ A. Yes, sir.
Q. Is this the man who put something in your
side when you stopped at Granby Street and Sewells Point
Road and said, "You know what this means; it is a stickup"¥
A. Yes, sir.
Q. You didn't see what he had under his coat that he put
into vour ribs f
A. No, sir.
0

By the Court:
Q. Wl1nt did he say to you when· be put something in your
1·ibs?
A. He asked me, '' Do you know what. this means 7'' and I
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said, "I think I do." He said, "It means a stick-up and a
damn good one." I said, "0. K. Buddy." He said, "Don!t
you make a move or I will shoot your brains out.'' I said,.
"I ain't going to move." Then he told me to drive straight
ahead.
·

CROSS EXAMINATION.
By Mr. Sacks:
Q. When he boarded your taxi it was about two blocks
west of the intersection of Sewalls Point Road and Granby
Street?
A. Yes.
Q. .And when he got in your taxi he told you he wanted
you to take him to Holt StreeU
page 14 ~ A. Yes.
Q. Did he give you the number1
A. The eight hundred block.
Q. The eight hundred block?
A. If I am not mistaken, it was 815, but in the eight hundred block, I know.
Q. When he got in your car he told you he wanted you to
take him to 815 Holt Streett
A. .Yes.
Q. He told you that was his home, didn't hef
A. No, he didn't saY. it was his home.
Q. When you got to this intersection the red light was on 'l
A. Yes.
·
Q. And you stopped your cart
A. Yes.
Q. That is right near by Tegg's Barbecue Stand, isn't iU
A. Yes, sir, at the intersection there.
Q. The barbecue stand was ope~ was iU
· A. No, sir.
Q. What is that?
A. No, sir.
Q. Was Tegg ~s closed Y
A. The barbecue stand.
page 15 ~ Q. Tegg's place¥
A. WhaU
By Mr. Taylor:
Q. Tegg's Barbecue?
A. I am not sure it was closed at that time, but it was
closed when I got back there.
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H. G. Kinsey.
By Mr. Sacks:
Q. When you stopped your car, was traffic coming by'l
A. A little bit of traffic, yes.
Q. ,vas the barbecue stand, or whatever you call it, open'l
A. I didn't notice.
Q. Were there lights there 'l
A. There is a garage between there.
Q. While you were standing still he shoved his hand into
your side; is that correct 'l
A. Wrapped up in his coat.
Q. While you were parked there?
A. Yes.
.
Q. With traffic going up and down the street'l
A. Yes.
Q. And people on the street 'l
A. Yes.
Q. And right there he told you, "You know what this is.
It is a hold-up"?
page 16 ~ A. Yes.
Q. If be had asked you to drive him out in Norfolk County when he got in the taxicab, you would have gone
that way'l
A. When he got in 'l
.
Q. You would have taken him anywhere 7
A. Yes, I would have carried him any place.
· Q. So then he told you that while you were standing there,
and when the light changed he told you to drive ahead 'l
A. Yes, drive right ahead on that road.
Q. How far was this place from· Denby Park, where you
stopped the cab and got out 'l Do you know where . Denby
Park is'l
A. That was in the middle of Monticello Village·.
Q. It is right near Denby Park 'l
A. Yes, about midway of Monticello Village.
Q. It is right close to Denby Park 'l
A. (No response).
By Mr. Taylor:
Q. Do you know where Denby Park is Y I don't.
A. Denby Park is near the railroad down there, on this
side of Sewells Point Road, but I was a good piece above
that. I was middleway of Monticello Village.
By Mr. Sacks:
Q. Were you very far from Denby Park 'l
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page 17

~

Mr. Taylor: "Very far/' doesn't mean anything to me.

By Mr. Sacks:
Q. How far were you from Denby Park, about f
A. At least three blocks from the edge.
The Court: ·what is Denby Park'l Is it'a settlement,
Mr. Sacks: It is in Norfolk County at the edge of the City
there.
By Mr. Sacks: .
.
Q. ·when you took the money out of your pocket he told
you to put it on the dashboard?
A. Yes. I took the money out.
Q. And he said to put it on the dashboard?
A. Yes.
Q. And said, "Don't hold back a dollar"?
A. Yes.
Q. He didn't strike you?
A. No. He told me he was going to strike me, but he didn't.
Q. About how much time elapsed between the time he took
your money and the time he was arrested f
A. It won't long.
·
Q. About how many minutes, would you say?
A. Eight or ten minutes.
page 18 ~ Q. asn 't it longer than that 'l
A. I won't long going to the DePanl Hospital,
and the radio car was there between three and four minutes
anyway, and we went back and met him.
Q. You didu 't see wµat he had under his coat T
·
A. No, sir. He had llis hand in his coat and his coat on
his arm.
Q. He had no mask over his eyes T
A. No, sir.

,v

. By Mr. Taylor:
.
Q. Did you show Officer Young the point where the hold-.
up took place? Did you show him where the point was that
you were held upf
A. Yes, sir, I showed him about where it was.
By Mr. Sacks:
Q. You say he took $16.25?
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A. Yes.
Q. Did you count the money when you laid it on the dashboard 7
·
A. No, sir. I had $16.25' on me.
~

J. H. YOUNG,
called as a witness on behalf of the Commonwealth, having been first duly sworn, testified as follows:
page 19

Examined by l\Ir. Taylor:
Q. Your name is J. H. Young?
A. Yes., sir.
Q. You are on the Norfolk Police Force?
A. Yes., sir.
Q. How long have you been a .member of the Norfolk
Police Force?
A. Twenty-one years.
Q. Were you on duty on the night of July 22?
A. Yes~ sir.
Q. Did you receive n call to come to the DePaul Hospital?
A. Yes~ sir.
Q. Who did you find there?
A. Mr. Kinsey.
Q. 1.Vas anyone in your radio car with you?'
A. Yes, sir., Mr. Granby, Shore Patrol, and also another
Shore Patrol, Chief Petty Officer E. P. Miller.
Q. About where was your car when you received the call
to come to the DePaul Hospital?
· A. We were in the City Park near the Shore Patrol Headquarters Barracks. We were bringing a Shore Patrol from
Ocean View who had just got off duty.
Q. About what length of time would you say it
page 20 ~ took you to go from City Park, where you were, or
near City Park, to the DePaul Hospital 1
A. I would say not over two or three minutes.
Q. Did you answer the call immediately when you received
· it7
A. Yes, sir, immediately.
.
Q. ,vhere did you, the members of the Shore Patrol, and
:Mr. Kinsey, after you picked Mr. Kinsey up at the hospital,
proceed to?
A. Proceeded to the Sewells Point Road, at Granby Street
and the Sewells Point Road, and I turned east on the Sewells
Point Road.
Q. Did Mr. Kinsey show you the point where the car
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J. H. Young.

stopped and where be claims to have passed the money out
to the boy or put it on the dashboard Y
A. Yes, sir. We went tbere later.
Q. Was tbat in Norfolk City or Norfolk County¥
A. In Norfolk County~ sir.
Q. How far was tbat from the corporate limits of the City
of Norfolki
A. It was four-tenths of a mile from the railroad in front
of a house where Mr. Kinsey said tbe hold-up occurred.
Q. You mean the Virginian RailwayY
A. Yes, sir, the Virginian.
Q. Which is the boundary line between the
page 21 } County of Norfolk and the City of Norfolk!
A. Yes.
Q. And that was on the Sewells Point Road t
A. Yes, sir.
·
The Court: Did he say that was in the City of Norfolk'l
:Mr. Taylor: No, sir. He said it was in Norfolk County,
but within four-tenths of a mile of the City limits.
The Witness: I measured it afterwards by the speedometer.
The Court: It was within a mile of the corporate limits
.
of the City of NorfolkY
Mr. Taylor: Yes, sir. It measured four-tenths of a mile.
The Court: The reason of that inquiry is that the authorities of Norfolk City have jurisdiction on crimes committed within the City limits and within a mile beyond the
City limits.
.
By Mr. Taylor:
Q. Did you make an arrest while you were in that vicinity t
A. Yes.
Q. ,vho did you arrest Y
page 22} A. Mr. Brenan.
.
Q. The man sitting to the right of counsel at
counsel table 1
A. Yes, sir.
·
Q. Did he talk to you or did you talk to him f
A. He talked to all of us.
Q. What did he say?
A. He wanted to know-:-when we jumped out .of the car
and grabbed him he said, "What in hell is this all abouU"
I said, "You are unde.r arrest," and he said, "What am I
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under arrest fod" I said, "For holding up a man." He
said, "You are as crazy as hell." I said, "Come on," and
we searched him there.
Q. What did you find on him'l
A. Vl e found $16.25~ a billfold with some seamen's papers
and also a pocket coinb in his coat pocket.
Q. You found no pistol 'I
A. No.
Q. Is this what you found at the time (handing envelope
1
to witness) Y
The Court: Bef01·e you open that, bring the complaining
witness back; I want to ask hiin what denomiriat.ions of
money was taken off him:
(The witness was ·excused);
page 23}

H. G. KINSEY, .
.
. .
recalled for further examination, testified as fol-

lows:
Examined bv the Court:
Q. You said you took $16.25 out of your pocket and put
it up on the shelf of your car'l
A. Yes, the dash.
Q. The dashY
A. Yes.
.
Q. In what denominations was that money? How much
was in currency and how much change f
A. Fourteen one dollar bills.
Q. Fourteen one dollar. bills?
. A. And $1.25 in change. Every time I take in a dollar I
fold it-·
Q. Never mind about that. There were fourteen one dollar bills and $1.25. That mr,ikes $15.25.
· .. A. There must have been fifteen ones. I had only $1.25
in change.
Q. And the other was in one dollar bills 'I
A. Yes, sir ; _and $1.25 in change.
CROSS EXAMINATION.
By Mr. Sacks:
Q. You went to the Police Station with this man when they
searched him 'I Is that correct 'I
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page 24

~

A. Yes.
Q. You say they took off his person $16.25; is

that ,~orrect Y
A. Yes.
Q. Isn't that how you know or say he took $16.25 'I
A. They took it off when they arrested him.
Q. You say they took the money off him Y
A. Yes.
Q. And that is the way you account for him taking $16.25
from you'l
A. I knew I had in the neighborhood of around between
fourteen and sixteen dollars, but I didn't know exactly until
I got my manifest and added it up, and it added to $16.25,
that was in the cab. I knew the one dollar bills by the way
they were folded.
Q. And you had seen the money on his person or taken
off his person before you examined that manifest?
A. I knew I had $1.25 in change.
By the Court:
Q. The manifest showed you ought to have had in your
pocket $16.25 Y
A. Yes, sir.
By Mr. Sacks:
Q. \Vhere is the manifest? You don't have it with you 7
A. No.
page 25 ~ Q. Can you get it 'I
A. Yes, I can get it.
Mr. Sacks: I would like for you to get it.
Mr. Taylor: Go and get it now.
By the Court:
Q. Who keeps the manifests 7
A. Mr. Mount keeps it.
·
Q. He is the manger Y
A. Yes, sir. He owns the Victoria Cars.
Mr. Taylor: Can you arrange, Mr. Young, for a car to go
out and get iU
By the Court:
Q. Does he maintain an office in NorfolkY
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A. No, sir. He has got an office, too<1 but don't keep .his
books there, at 601 Main Street.
The Court: You better 'phone and see if he is there.
Mr. Taylor: Go in there and see if you can 'phone him
and find out where the manifest is, and we. will send out in
a radio car and get it.

page 26 }

J. H. YOUNG,
resumes the stand for further examination:

By Mr. Taylor:
Q. I believe the last question I asked you was whether
·or what you found on the person of the accused at the time
he was arrested; is that right?
A. Yes, sir. Shall I open this T
The Court : Yes.
The Witness: I would like to make one statement before
I take the money out. Mr. Kinsey told me at the time that
the money would be wrinkled up and separate, would not
be folded together. This money was separate when it was
found on lvir. Brenan.'
By the Court:
Q.· Was not in a roll?
A. No, sir, but separate.

Ey Mr. Taylor:
Q. Do you know how many ones are here Y
A. Fourteen, and $2.25 in change.

Q.
A.
Q.
. they

You say it was not together like this is?
No, sir.
Suppose you take two or three bills and show us how
were?
A. Just loose like this, not folded up.
Q. And this money has been put in this shape since then T
·A. They were put in that shape at the station

page 27 }

The Court: Let him count the money and see
how much there is there.
I

By Mr. Taylor:
Q. Count the dollar bills and see how much paper money
there is.
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'
A. There is fourteen one dollar bills,
sir.
Q. Count the silver.
A. There is $2.25 in silver, sir.
·
Q. Was that all the money he had on.him., Mr. Young!
A. :Yes,: sir; It was in there-with the pocket comb and
his bill fold that he had these seamen's p'apers in, identification cards in, and didn't have anything in it other than that.
Q. No money in the bill fold Y
A. No, sir;
By the Court:
Q. Whete did he have the in~mey on his person Y
.
. A. Your Honor, I could not truthfully answer. I think he
had it in his pants pocket, but to be sureQ. Folded up, or not Y
A. Individually. It was in individual bills.
Q. Rumpled up f
A. Yes, sir.
Q. In his trousers pockeU
A. I think it was. I am not positive, sir.·
,
page 28 > Q. Where was the billfold 1
A. It was in his back hip pocket.
Q. The money was not in the bill fold!
A. No; sir.
·
. CROSS EXAMINATION.
By Mr. Sacks:
Q. Mr. Young, he had aii identification card in his billfold'/ '
A. Yes.
Q. Giving his name and address f
A. Yes, and driver's permit.
Q. Now, when you got him to the station you searched him
and found this money on him 'I
A. We searched him there when we· made the arrest.
Q. Was that where you first found he had $16.25 Y
A. I didn't count it until we got to the station. I held
it in my hand, the money in my hand, until I got to the station.
.
Q. When you counted the money Mr. Kinsey was there and
it was done in his presence'/
A. I think it was. It was done there on the desk openly.
I don't know whether he was talking just before then, or
not.
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Q. He knew $16.25 was found on this man's person!
.A. Yes.
page 29 ~ Q. .And if he said he had only five quarters he
was mistaken if that mucl1 money was found on
the fellow?
A. He· SE\id he had $1.25 in change Y
Q. I understood him to say five quarters. It makes no
difference. ,Vhen you took this man to the Police Station,
how did he behave there?
Mr. Taylor: I think that should be a little clearer question.
Mr. Sacks: I will clear it.
By Mr. Sacks:
Q. Did he act as a normal person would Y
Mr. Taylor: I object to tha~ your Honor. It clearly calls
for an expression of opinion.
Mr. Sacks: One of our defenses is temporary insanity.
The Court: You can ask him if he· showed any evidence
of an irrational mind.
.
By Mr. Sacks:
Q. Did he show any signs of not being entirely sane Y
Mr. Taylor: I submit that is not proper. This man is not
a psychiatrist or a physician.
The Court: He can prove his conduct and the jury will
have to determine from that what his condition
page 30 ~ was.
By Mr. Sacks:
Q. Had he been drinking Y
A. Yes, he had. .
Q. Didn't he flare up in the Police Station and say, "Yes,
I robbed him."
A. Yes.
Q. He said that f
A. Yes.
Q. And didn't J1e say, "Give me fifteen or twenty years" 1
A. ''Give me fifteen or twenty years. ·what in the J1ell
do I care.''
Q. He said that in Police Headquarters Y
A. Yes.
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By Mr. Taylor:
Q. Is it unusual for people who have been caught and arrested to first deny the offense and then after the web of
evidence tightens on them, do they admit it Y
Mr. Sacks: I object to that.
The Court: I sustain t~e objection.
By the Court:
Q. From your observation of the accused from the time
he was in your custody, and judging from his actions, what he
said and what he did, would you say that he was a man that
was so bereft of his mental capacity as not to
page 31 ~ know the difference between right and wrongY
A. I would not say that he was in such shape
that he didn't. He appeared to be physically all right.
.
Q. I am talking about his mentality. Judging from what
he said and what he did, would you say that he was a man
who knew the difference between right and wrong Y
A. It would seem so, yes, sir.
By Mr. Sacks:
Q. Do you think that a man who knew the difference between right and wrong would come in the Police Station and
say, ''Yes, I did it. Give me :fifteen or twenty years"T
Mr. Taylor: I object, your Honor.
The Court: That is for the jury to determine. I asked
him the question about his entire attitude while he was in
his custody.
.
Mr. Sacks: I think he can state if., in his opinion, the man
knewMr. Taylor: Are you objecting¥
Mr. Sacks: I am trying to press the question. If he says
that in his opinion the man knew the difference between
right and wrong, I think I can ask him whether a man in a
normal mental condition would act the way he acted.
The Court : I asked him the question if, judging from
his entire actions from the time he ·was in his
page 32 ~ custody, in his opinion, he was a man who knew the
difference between right and wrong, and he has already answered.
Mr. Sacks: I want to cross exa:µiine on that line, how he
arrived at that opinion.
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Miss Charlotte Edwards.
:By Mr. Sacks:
Q. Seeing the man do what he did, do· you think he was
normal?

:Mr. Taylor: One minute.
The Court: If his mental condition was such that he knew
the difference between right and wrong.
By Mr. Sacks:
Q. How do you know he knew: the difference between right
and wrong?
A. I don't know whether he knew the difference, or not.
By the Court:
Q. The question is, in your opinion, judging from his actions and speech from the time or during the time he was in
your custody, could you say that he was a man who knew the
difference between right and wrong?
A. I would think· he did know the difference between right
and wrong.
l\fr. Taylor: If your Honor please, I am going to make an
effort to get the manifest for Mr. Sacks.

page 33 }

The Commonwealth rests.

MISS CHARLOTTE EDWARDS,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows:
Examined by Mr. Sacks:
Q. I noticed you talked right loud to this man. You have
to talk loud enough for these gentlemen to bear you. What
.
is your name f
A. Miss Charlotte Edwards.
Q. Where do you live, Miss Edwards?
A. At 105 Waco Street, Denby Park.
Q. That is in Norfolk County?
A. Yes, sir.
Q. About how far is that from the Virginian Railroad
that crosses the Sowells Point R-0ad?
A. I don't know exactly, but I think it would be about two
or three city blocks.
·
Q. Within a short distance¥
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Miss Charlotte Edwards.
A. Yes.

Q. Do you know this young man here'l
A. On the night of the 22nd he crune to our
house.
Q. Have you seen him before today'l
A. Yes.
,
Q. When and where was the first time you saw him 'l
A. Saw him running from the car in which my mother was.
Q. What day of the month, and what time was it 'l
A. The night of the 22nd just after twelve o'clock.
Q~ Of July'l
A. Yes.
Q. At about what time of the day or night f
A. Between twelve and twelve-twenty.
Q. At night'l
A. Yes.
Q. Early Sunday morning'l
A. Yes.
·
Q. Was that the first time yon had seen him 'f
A. Yes.
Q. Where was be when you first saw llim Y
A. When I first saw llim he was running from the car.
Q. Who was sitting in the car from whfoh he was running!
A. My mother, Mrs. Edwards, and Mrs. Richardson.

page 34

~

'Mr. Taylor: I submit this is not relevant.
The Court: I suppose it is as to his mental capacity.
Mr. Sacks: This is something that happened
page 35 } within twenty minutes.
The Court: The jury can hear it and determine
from all of the evidence whether he bad sufficient mental capacity to know the difference between right and wrong.
By Mr. Sacks:
,
Q. Your mother and another lady were sitting in the automobile?
A. Yes.
Q. Where was the automobile parked f
A. In the driveway.
Q. Next to your house'l
A. Yes, sir, opposite the house.
Q. Were there lights in your house 1
.'
A. Yes.
Q. What attracted your attention 1
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Miss Charlotte Edwards.
A.
Q.
A.
Q.
A.

·when 1\frs. Richardson screamed for my brother.
You ran out?
.
Yes.
And you saw this man leaving the car?
Yes, sir.
Q. Going down the street Y
A. Yes.
Q. Did he run or walk Y
A. He wasn't walking or running real fast~ but
page 36 } just a slow run.
Q. Did he come back to the place 7
A. Yes, he did.
Q. How long after you had seen him running away from
·
the car was it before he came back 7
A. He ran down about forty yards and stood there under
a street light and turned around and came back, and it wasn't
two minutes.
Q. When he came back out in front of your house, how
many people were out in front of your house 7
A. About five or six of us.'
Q. What did he do or say when he came backi
A. He wanted to know what we were making so much noise
about when we were all talking about what he had done.
Q. You had your eyes on him all the time from the time
you saw him run until he came back 'l
A. Yes, sir.
Q. And he wanted to know what all of the noise was abouU
A. Yes.
·
Q. What else did he say 'l
A. I could not understand very much, but he sort of
mumbled and cussed, and I don't just know. Everybody was
excited.
Q. After he came back the second time and
page 37 } wanted to know what this disturbance was about,
did he stay there long Y
A. Just a couple of minutes and tl1en left ngain and walked
up on the porch, this time, up to the steps.
Q. He didn't go in the house, did he Y
A. No, he didn't get in the house.
Q. Did he leave then, go away 7
A. Yes, sir.
Q. Did he walk the second time, or run 7
A. He walked back to the ·same place under the street
light and stood there.
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Q. He walked back about forty yards-

Mr. Taylor: vVho is testifying?
By Mr. ·Sacks;
Q. You say he walked back where?
A. About forty yai·ds to the street light?
Q. The same place he stopped before?
A. Yes, sir.
_.Q. Did anybody go up to the place where he was standing?
·
A. My brother and Mr. Mercer went up there and talked
to him.
Q. You were not close enough to hear what was said?
A. No.
.
Q. Miss Edwards, how about the location of. the place
where you live there? Is there plenty of vacant
page 38 ~ space, or bushes along there?
A. There is plenty of places to hide if he
' ··
wanted to hide.
Q. How long did he stand there and talk to your brother
and Mr. Mercer?
A. It could not have been more than five minutes.
• Q. Then what happened Y
A. ,vell., I don't know exactly what took place about it,
but my brother came back and got his car and followed him
after he left there.
Q. Did he appear to be drinking, or what was his mental
condition while he was there?
Mr. Taylor: I object to that.
Mr. Sacks: I think we can tell a crazy person sometimes
without being a doctor.
The Court: You can ask her was his attitude· such it made
her think he didn't know the difference between right and
wrong.

By Mr. Sacks:
·Q. Do you think, from the condition he was in at the time
you saw him and from the way he was acting, that he knew
right from wrong?
Mr. Taylor: I object to that as leading.
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Miss Charlotte Edwards.
By l\f r. Sacks:
.
.
Q. From the condition that you observed, seepage 39 } ing him and hearing him talk, would you say that
he knew rigl1t from wrong 1
Mr. Taylor: I object to that on two grounds; first, I submit she is not in position to answer it as she didn't know the
man but just saw him walking around a little, and she is not
a psychiatrist or medical expert of any kind and is not
capable of answering the question.
The Court: You don't have to be a psychiatrist to answer that.
l\Ir. Sacks: If. you saw a man rnn in here in his underclothes hollering, would you say he was crazy,, or would you
want a doctor to examine him?
The Court: Let's stick to this case. Are there any further questions?
Mr. Sacks: She has not answered that.
l\Ir. Taylor:' I submit the question is improper.
Bv the Court:
•Q. Answer this question: 1 From his attitude, from his
actions, and what he said, would you think he was insane. to
such a degree that he didn't know the difference between
right and wrong1
•
A. ,ven, sir, I think he was either drunk or
page 40 } out of his mind one.
Q. Do you know whether lie was mentally incapacitated from drinking?
A. I don't know, sir. I could not answer that.
CROSS EXAMINATION.
By Mr. Taylor:
Q. You don't know whether or not he had sufficient reason to enable him to distinguish between right and wrong
and understand tl1e nature, character, and consequences of
a criminal acU You could not answer thaU
A. I could not answer that he was mentally insane, but
he didn't act like a sane person from the things he said.
Mr. Taylor: I move that that pe stricken out· as not responsive.
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By the Court :
Q. Do you think that what he said was the result of an
insane mind or whether it was from drinking¥ Do you know
which it was from f
A. I didn't smell anything. I wasn't that close.
Q. Answer the question. Do you think that what he said
and did was the result of insanity, or do you think it was
the result of what he had had to drink¥
A. To tell you the truth, from his actions he sounded like
he might be insane to a certain extent.
Q. Insane to a certain extent t
page 41 ~ A. Yes, sir.
MRS. MA.RION RICHARDSON,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows:
Examined by Mr. Sacks:
Q. What is your nameY
A. Mrs. Marion Richardson.
Q. Mrs. Richardson, where do you live f
A. At 114 Bayview Boulevard.
·
Q. Is that in Norfolk Countyf
A. In the City.
.
Q. Norfolk City!
•
A. Yes.
Q. Were you at the home of Mrs. Edwards on Waco Street
on Saturday night, July 22, this yearY
A. Yes, sir.
Q. Were you sitting in the automobile with Mrs. Edwards!
A. Yes, sir.
·
Q. Where was the automobile parked i
page 42 ·} A. In her driveway.
Q. Right next to her house f
A. Yes, sir.
Q. Were the lights burning in the l1ouse f
A. Yes.
Q. Was the front door open 7
A. Yes.
Q. Did you see this youn~ man that night in that locality!f
A. Yes. He came up to the car.
Q. Is that the first time you had seen him 'l
A. Yes.
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\.

Q. Just tell the jury what he said and did when he came
up to the car.
A. We were sitting in the car and he came up and I saw
him. First I saw him he was standing at the foot of her
steps at thq porch. I thought it was company. Her husband
is a bricklayer, and I thought this was company. He comes
down the path to the automobile and he stands there, and part
of the door was open and part closed, and he puts his hand
up in it covered with his coat. ·what he had in it I don't
lmow, but he stood there for a second and Mrs. Edwards
said to him, "Who are you and what do you want?" He said,
"This is the real thing. Don't move." It was dark, but you
could see a little from the light from the living
page 43 } room. My purse was in the seat of the car. I
realized quick that something was wrong and I
opened the door of the car. It didn't make any noise. I put
my pocketbook underneath the car and closed the door. It
didn't make any noise, and then by tl1at time he saw me and
said, "Hey there. Stay where you are. Don't move. n I
screamed. I hollered to her boy. I called him and he didn't
come out that moment, and I called him again and he ran out
and this boy said, '' Good God, it is a good thing I love
women."'
Q. Who sai.d that?
A. This boy here, and then he ran.
Q. You say when you first saw him he was standing in
front of the door of Mrs. Edwards' home 1
A. Yes.
Q. Then he came to the car?
A. Yes.
Q. Did he ask for money·?
A. No.
Q. Did he attempt to hold you up'!
A. No. He pointed his finger.
Q. He didn't ask you to hand anything over to him 1
111.• No.
Q. You say when you first screamed he said it was a good
thing he liked women or loved women Y
A. Yes.
page 44 } Q. How far did l1e go when l1c left the car?
A. The driveway is probably thirty-five or forty
yards. I don't know much about distance.
,Q. Approximately?
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Mrs. Marion, Richardson.
A. Probably from here down to the corner, probably a half
block.
Q. Did lie run or walk? .
A. I was sitting in the car and I could n,ot see whether he
run or walked.
Q. Did he stop when he got about that distance?
A. When I got out of the car I didn't see nothing of him
for a few minutes, and then we got up on the porch and in a
few minutes when we were standing there I seen him walking
back towards the house on the road and be came up halfway into the porch and asked what the commotion was about.
He said, "What is all the commotion about?"
Q. He was the same man who bad left your car?
A. Yes, it looked like it to me.
Q. ·when he asked what was all the commotion about, what
clid you or anybody else around there say to him Y
A. Somebody said, "You better get going." After all, nobody like that we don't want around there.

By the Court:
Q. What did be do when you said, "Better get going"?
A. I-le was standing there acting crazy and pushpage 45 ~ ing his coat back and forth.
•
Q. Did be go away?
A. No, not right away. It looked like he was trying to
take in things, and then in two or three minutes he left.

Bv Mr. Sacks:
: Q. When he left did lie walk or run?
A. Kind of walked back.
Q. How far did be go when he left the second time?
A. Went to the corner and stood underneath tbe light.
Q. Was that the same light he had stopped at before?
A. Yes.
Q. Did anybody from your neighborhood go up where he
was.
A. Mr. Edwards' son and a man across tbe street. In
the meantime the boy had gone over and got this man and
they went up to the corner and I looked up there and they
were talking to somebody on the corner, and it was this boy.
Q. Now, from your observation of tllis young man, what
~·ou had seen liim do and the way he talked, would you say
that he, in your opinion, knew the difference between 1ight
and wrong?

j
I

/
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J.l:Irs .. 1.YJarion, Richardson.
l\Ir. Taylor: I object. That is leading.
By l\Ir. Sacks:·
Q. From what you saw and heard him say that
page 46 } night, what is your opinion as to what his mental
condition was at that time t
.

Mr .Taylor: I object to that. It is not the test.
Mr. Sacks: What is the testt
Mr. Taylor: Ask her whether she thinks he was able to
distinguish between right and wrong;
By Mr. Sacks:
Q. Was he able to <listinguish between right and wrong~
A. If lie knew right from wrong he would not have came
back, it looks like.
Mr. Taylor: I move that that answer be stricken from the
record.
Mr. Sacks: It is her opinion. That is the only way we
can get it.

·

By the Court :
Q. Do you think he knew right from wrong, or not 7
A. I don't know how to answer the question because it
looks like a sane person, if they had done such a thing, they
would not .have stayed around the place.
Bv 1\lr. Sacks:
·Q. Wl1at time of morning was that?
A. Probably a quarter past twelve, because after he had
gone I went in and called my home.
page 47 ~ Q. Between 12 :15 and 12 :30. Were there many
places around the neigl1borhood he could have run
into and hidden if he had been inclined to do so!
A. Yes, a lot of shrubbery.

7iTl"r-1- : '

·· 1\fr. Sacks: Answer 1\fr. Taylor.
1\fr. Taylor: No questions.

Bv the Court:
·Q. You say that wl1en he was at your car he said some·
thing to indicate that it might be a robbery, and when you
called your brother, I believe it was-
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Mrs • .Allie Edwar<!,s.
A. Mr. Edwards' son.
Q. Mr. Edwards' son; that he went away upon the approach of the ·son 'l
A. When he heard people running out of the house he went
away from the car. It was in the dark like and I could not
say whether he walked or ran.
Q. When you called Mrs. Edwards' son he left from where
he was and went away 'l
A. Yes.

By Mr. Sacks:
Q. How many people were out there in the crowd, ap- .
proximately?
A. Five or six.
MRS. ALLIE EDWARDS,. .
called as a witness on behalf of the defendant,
having been first duly swom, testified as follows:
page 48 }

Examined by Mr. Sacks:
Q. State your name, please.
A. Mrs. Allie Edwards.
Q. Mrs. Edwards, you live on Waco Street in Denby Park,
do you not'l
A. Yes.
Q. When was the first time you saw this young man 'l
A. On July 22nd, Saturday night.
.
Q. Of this year'l
A. Yes.
Q. What time of night was it, do you reealU
A. I would say between 12 :00 and 12 :15, something like
that.
Q. Shortly after midnight. Where was he when you first
saw him'l
A. When I first saw him he was coming-I looked out the
back of my car and he was coming up the street, and he was
coming along like he was crippled, the way I saw it. That is
the first time I saw him.
Q. You say he walked like he was crippled Y
A. Yes.
Q. You were sitting in your car parked alongpage 49 ·} side of your housef
·
A. Yes.
·
Q. Talking to Mrs. Richardson t
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Mrs. Allie Edwards.
A. Yes.
Q. Was, or not, the front door of your house open 7
A. Yes.
Q. W er~ the lights burning 1
A. The lights were burning.
Q. When you saw him coming across the street, where
did he make his first stop 1
A. When I saw him coming up the street we was both
talking and I said to myself, '' There comes some cripple,''
and I noticed he seemed to be crippled .a little, was walking
like he was crippled, and we was both talking and I never
thought any more for a second, and the next time I saw him
he was in front of my house in the front of the steps looking,
and then he come acl'oss and walked to where we were sitting.
Q. Tell the jury what he ·said and did when he came to
the automobile in which you were sitting7
A. I saw him come all the way across there. He put his
hand in his pocket and stuck it up like that (indicating), and
I thought it was a gun, but I didn't know.
Q. ·what did he say¥
A. He didn't say anything then. ·we didn't give him time.
I simply said, '' Who are you and what do you
page 50 ~ wanU" He said, "This is it." I thought it was
somebody trying to fool us. I said, "Who are
you and what do y·ou want?" He said, "This is it." I said,
"'\Vhat do you mean, this is it?'' and he said, "Haven't I
seen you somewhere 1" I had never seen him before, and so
then he said, '' This is the real thing,'' and then I realized he
must have meant it. I was not thinking about nothing, and
he said, "This is the real thing.'' By that time my friend
had realized it was something real and she threw her pocketbook out. I could see her moving. I heard her make some
kind of little noise, and when he looked and saw lier moving
he said, "Hey. You sit where you.are. Don't move."
By the Court:
Q. He saw her move in the car?
A. Yes, and I saw l1er move, and lie said, "Stny where you
are. Don't move,'' so then she screams, realizing it waR
the real thing. She screamed for Bill. my son. She screamed
again, and I seen my son coming out the door. She screamecl
and he come running out, and my daughter here was in front
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Mrs . .Allie Edwards.

of him and he almost run over top of her. He saw them coming and said, "It is a good thing I love women.''
~- What did you say he said 7 ·
A. He said, '• It is a good thing I love women," and ran,
ran down the street. I saw him going down the street myself.
By Mr. Sacks:
Q. Did he ask you for any money
A. No..
Q. Did he attempt to hold you up 7
A. He said something else to her, but I didn't hear what
it was.
Q. When he left, how far did he go f
A. Oh, I suppose about 40 or 45 yards. He went down to
·
the light.
Q .. Did he stop under the light,
A. No. He went past that and stopped. There was no
men folks up there to run out there and start running after
him, and I told my boy, "Don't go. He may have a gun."
He is just a boy, my boy.
Q. Did he come back 1
A. Yes, sir. \Ve were standing there talking. We got out
of the car, and so I looked and saw him coming back up the
street and I said, '' There he comes back.'' \\1e all ran in
the house, got in the hall, like anybody else would seeing anybody else coming back to the door. \Ve got in the hall and
lie came back up and stood in front of the steps and tried to
argue with us. He said, '' I was just an innocent bystander
standing down on. the street and I come up here to see what
was the matter, what in the hell is all the commotion about."
He threw his coat back and says, "See, I have got no gun."
Q. Did he use any profanity?
page 52 ~ A. It seems like he did.
Q. Did be, or not, say anything to one of your
daughters?
.
A. Yes, sir. l\Iy daughter- didn't realize what it was all
aboutQ. Wl1at he did he say to her?
A. He said, "You ought to be ashamed of yourself standin~ here talking- like that.''
Q. What did he say?
A. He didn't like what sbe was saying, I guess. He said,
"Go on back in tl1e house."
.
page 51
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Mrs • .Allie Edwards.
Q. Then he left Y
A. Yes.
.
Q. The second time t
A. Yes, he left.
Q. That is when you had your son and Mr. Mercer follow
him?
A. Yes. He stopped down there under the light.
Q. You don't know where Mr. Mercer is today?
A. He went off on a trip, but he come up here and fixed
that up.
Q. From your observation, from what you saw him do and
l1eard him say that night, in your opinion was he capable of
knowing the difference between right and wrong2
A. Well, if he had never come back up there
page 53 } trying ·to make us think he wasn't the guy-

The Court : Can't you answer yes or no?
A. (Continuing) But he tried to make us believe he wasn't
the one. He said he was a bystander.

Rv Mr. Sacks:
•Q. Could he lrnvc run into some bushes or into some field
over there and· hidden T
l\£r. Taylor: I object to that as leading.
The Court: You can ask her whether there was some area
in that neighborhood he could have hidden.
Bv Mr. Sacks:

··Q. Were tllerc any woods around there?
A. Big tall weeds over the ditch on the left after he went
out.
Q. It was about a quarter after twelve, after midnight?
A. Yes.

'?lfr. Sacks: Answer this gentleman.
Mr. Taylor: No questions.
Thereupon, at 1 :30 P. M., a recess was taken to 2 :30 P. M.
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Mrs. Helen Prevartie.
page 54}

AFTERNOON SESSION.

Met at close of recess.
Present: Same parties as heretofore noted.
Mr. Taylor: If your Honor please, I have here the manifest which was mentioned in the testimony today which I
wish to introduce in evidence with this remark which my
friend has agreed can properly be made, that we have eliminated two things which I felt should not be presented to the
jury, that that was eliminated by me after a conference with
Mr. Sacks, and we both agreed that they should be taken
out.
The Court: Does that affect the man here CZ
Mr. Taylor: No, sir.
The Court: All right.
Note : The paper was marked '' Exhibit 1' '.
The Court: 'What does that show, $16.25'l
Mr. Taylor: Yes, sir, at 2 :45.
page 55

~

MRS. HELEN PREVARTIE,
called as a witness on behalf of the aefendant, having been .first duly sworn, testified as follows:
Examined by Mr. Sacks:
Q. ,Vhat is your name, young lady f
A. Mrs. Helen Prevartie.
Q. You are Mrs. Edwards' daughter?
A. Yes, I am.
Q. Did you live with her on the 22nd of last Julyt
A. Yes.
'
Q. At Denby Park?
A. Yes.
Q. On Waco Street?
A. Yes.
Q, Did you see this man in front of your housef
A. Yes, I did.
Q. Where was he the first time you saw him 1
A. When he came back the second time is when I seen him. ·
Q. You came out after you heard some commotion, some
noise,out there?
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A. Yes.
Q. ·what did he do or say when lie came backl
A. He wanted to know what all of the commotion was
about, and we told him, ''You ought to know,''
page 56 } since we thought it was him, you know, and he said,
"Do I look like a man who would carry a gun?"
He was very excited and pretty soon he left. We were all
excited. I don't remember much of just what happened.
Q. When he came back he wanted to know what all of the
commotion was about?
A. Yes:
Q. How did h.e conduct himself t Did be talk plainly, or
use profanity?
A. At times he did and at times he didn't. He was very
excited.
Q. Did he use any profanityY
A. Yes, sir, he did.
Mr. Taylor: I object to my friend leading the witness.
By Mr. Sacks:
Q. How long did he stay when be came back the second
timeY
A. About a couple of minutes, I would say.
Q. And he left. Did he walk away or run awayY
Mr. Taylor: He hasn't asked a question since he came
back to the courtroom that was not leading.
Mr. Sacks: I asked her did he walk away or run away.
How else could I ask her?
page 57

~

A. He walked.

By l\fr. Sacks :
Q. How far did he go?
A. I guess about forty or forty-five yards, down to the
street light.
Q. Did he stop?
A. Yes, he did.
Q. Near what point did he stop? What was near the place
where he stopped?
A. Down at the street li~ht at tl1e corner.
Q. Did anybody go up ·there where he was 1
A. My brother and a man across the street.
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1ll rs. Williann Brenani.
Q. Do you know whether a check was torn up by him and
brought back to the place?
A. I know it was brought back to the place.
Q. A check that was torn up Y
A. Yes.
Q. Of course, you don't know who tore the check 7
A. No. I wasn't down there.
Q. In your opinion, do you think, from what you saw him
do and heard him say, he was mentally capable of knowing
the difference between right and wrong7
A. I would say he was either drunk or something wrong
with him. As anyone would, I thought he was drunk.
Q. As what
page 58 } A. I thought he was tight, drunk. I though no.
body would come back after doing something like
that, and he must not have been in his right mind.
Q. What is the condition of the land around there so far
as weeds and bushes are concerned Y
·
A. The whole lot across the street has nothing but weeds.
Q. He didn't run into the weeds Y
A. No, he didu 't.

:Mr. Sacks: That is all.
:Mr. Taylor: No questions.
Bv the Court:
'Q. Did you make any complaint to the Police Department
that an insane man was out there running around?
A. The man across the street made a complaint, but I don't
think he said an insane I man. He told them how it was.
By Mr. Sacks:
Q. Was that :Mr. 'Mercer Y
A. Yes.
Q. He is out of the city today, isn't he7
A. Yes, he is.
page 59}

MRS. WILLIAM BRENAN,
called as a witness on behalf of the defendant,
hav~ng been first duly sworn, testified as follows:
Examined by Mr. Sacks:
Q. Mrs. Brenan, turn your chair.in that direction and talk
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loud enough for these gentlemen to hear you. What is your
name1
A. Mrs. William Brenan.
Q. Mrs. ·wmiam Brenan 1
A. Yes.
Q. You are the wife of the defendant, William Brenan?
A. Yes.
Q. When were you married?
A. Easter Sunday.
Q. OfA. This year.
Q. How long did you know your husband before you mar-·
ried him?
A. About a year.
Q. ,v as he here all of that time?
A. No, sir. He was in the :Merchant Marine.
Q. ,vas he in this country or across?
A. He was across.
Q. vVas he, or not, in any accident?
A. Yes, sir.
page 60 } Q. Where 1
The Court: Does she know it 7
Mr. Sacks : Yes,, sir.
The Court: Was she there?
Mr. Sacks: The accident happened here, not over there.
By Mr. Sacks:
Q. "\Vas he in any accident in Norfolk?
A. Y-es, sir, November of last year.
Q. What were the circumstances, and what was the nature
of the accident f
A. An automobile accident.
Q. He ran into aA. A train. •
Q. A train1
A. Y~s.
.
Q. Was he confined to the hospital for any length of time
as a result of the accident 'I
A. Around six months.
Q. Did be sustain any injury to llis head'/
A. Well, he was bruised on the forehead, and I understand
l1e was bleeding from the head.
Q. Now, Mrs. Brenan, after you married your hnsband
where did you and he live'/
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A. With my mother.
page 61

~

Q. With your motheri

A. Yes, sir.
Q. At what plae1
A . .At 815 Holt Street.
Q. 815 Holt Streett

A. Yes.
Q. Did you live any length of time with your motber-inlaw T Did you live with her at alU
A. We stayed with her. two weeks.
Q. So you were living at 815 Holt Street. Is that where
he lived with you the night he got in this trouble T
A. Yes, sir.
Q. When was the first .time you had heard he bad gotten
in trouble, what day of the weekY
A. Next day, Sunday morning.
Q. When was the last time you saw him, and where, the
preceding day, Saturday1
A. It was home and I would say around 6 :30 to 7 :00 o'clock,
before sundown.
Q. Before supperY
A. After supper.
Q. At 815 Holt Streett
A. Yes.
Q. Did he leave the house 1
A. Yes.
page 62 F Q. Did he leave by himself1
A. By himself.
Q. Did he tell you where he was going?
A. He said he was going out.
Q. What did he do or take when he left the housef
A. He took a check for $207.00, and took about $100.00 in
cash.
Q. Took a check for $207.00, and $100.00 iu cash f
A. Yes.
Q. Whose check was that 1
A. It was a check his mother had given us.
Q. His mother had given you the check?
A. Yes.
Q. How long before 1
A. Two days..

By the Court :

Q. To him or to you Y
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A. To him.
By Mr. Sacks:
Q. What was the check given to him for f
A. His mother bought a radio from us.
Q. Were you all living with his mother then 'l
A. Yes.
Q. And were going back to your mother's house?
A. Yes.
page 63 ~ Q. Do you know that he took as much as $100.00
in cash with him 'l
A. He had just about $100.00 in cash. I could not say
just how much it was.
Q. Did you see him take it 1
A. I saw him take it.
Q. When he left the house at around 7 :00 o'clock, did you
see him again until the next day!
A. No.
Q. ·where did you see him the next day 'l
A. I didn't see him. He called.
Q. He called you 7
A. Yes.
Q. Where did he talk to you from?
A. I suppose he was talking from the jail.
Q. Did he tell you what he was in jail for'l
A. He said, "Bring me some clean clothes. I beat up a
sailor and am bloody."
Mr. Taylor: I object to anything he said.
The Court : I sustain the objection.

•

By Mr. Sacks:
·
Q. That is the first time you heard he was in jail Y
A. Yes.
·
Q. You could not see him until the next day'l
page 64 ~ A. No, sir.
Q. Now, Mrs. Brenan, you married him and
since then he has had an accident?
A. Yes.
Q. On the Taussing Boulevard. is that where the accident was?
A. Yes.
Q. You say you knew him before you married him 'l
A. Yes.

so
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Q. Did you notice any difference in his mind between the
time you married him and after the accident T

Mr. Taylor: I object.
Mr. Sacks: Let's see if she knows.
The Court: I think you can ask that. You can develop the
same series of questioning.
By.Mr. Sacks:
Q. Did you notie-0 any differencei
A. He would do things he could not· remember doing.
Q. He would do things and could not remember them?
A. Yes.

Mr. Taylor: I ask that that be stricken out. How can she
know whether he remembered them, ·or not?
The Court: I think that is all right.
page 65 } By Mr. Sacks:
Q. "\Vas his mind as normal after. the accident as
it was before the accident?
A. I mean before the accident he didn't do the things he
did that I noticed afterwards, after he come from the hospital.
Q. What do you mean by things before the accidenU
A. I don't know how to explain it, but I never noticed anything real wrong with him until since he came out of the hospital.
· Q. Dic;l he talk like he was sane or that there was anything
wrong with him after the accidenU
A. Just talked, and talked funny, 1I mean, about things and
then-he would forget about saying them.
CROSS EXAMINATION.

By Mr. Taylor:
Q. The accident occurred sometime in November of last
year?
A. Yes.
Q. He was in the hospital how long?
A. He was in the hospital until about the first of April or
the last of Mav.
.
Q. W110 was· his physician 7
A. Dr. King.
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Q. Is he here today?
A. No, sir. He is a Navy Doctor.
Q. What hospital was he in 'I
A. The Marine Hospital.
Q. Is Dr. King still at the Marine Hospital?
A. Sir?
Q. Do you know whether or not Dr. King is still at the Ma1·ine Hospital 1
A. He is as far as I know.
Q. But he is not here today?
A. No, sir.
Q. Were there any other doctors from tl1e Marine Hospital
that treated him during that period who are here today7
A. No, not as I know of.
p~ge 66

Bv the Court:
·Q. What has been his occupation since the accident?
A. He went to work for few weeks at tl1e Standard Oil
Company.
Q. Wbat?
A. He went to work for the Standard Oil Company.
Q. How long did l1e work for them 7
A. About a month, I would say.
Q. What did he do after that?
.
A. He was working there when he got in trouble.
Q. Working there when he got in trouble. What
page 67 ~ did he do from last November, which was the time
of the accident, up to the time that he was in
trouble?
A. He was in the hospital.
Q. He was in the hospital 7
A. Yes, sir.
Q. How long was he in the hospital?
A. Until around the last of May. He ,,;as released-he
was an out-patient, but still had pins in his leg and they were
not taken out until, I imagine, about the middle of June.
Q. He was in the hospital from November until :May. When
·
was he arrested on this charge f
A. When!
Q. Yes..
A. ,Julv 22.
Q. ,July 22. Then he worked for the Standard Oil Company for how long?
.
A. I would say about a month.

a
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Q.. About a month. ,Vhat did.he do after· he left there'l
A. After he left the Standard Oil CompanyY
Q. You say he worked there until he, was in trouble'l
A. Yes.
·
Q. What did he do from the time he left the hospital until
he went to work for the Standard Oil Company'/
A. He was an out-patient. He could not work because he
had pins in his leg and was still in a cast.
page 68 ~ Q. What were his duties at the Standard Oil
Company'l
A. I think he drove a truck.
Q. Did he drive it eve1·y dayf
A . .As far as I know.
Q. He was employed by the Standard Oil Company up
until the time that he was arrested 'l
A. Yes, sir.
·
Q. Every day t
· A. Yes, sir.
RE-DIRECT EXAMINATION.

By Mr. Sacks:
·
Q. ·When he was discharged from the hospital in May, was
he able to work right away?
A. No.
Q. Do you know how long it was after he was discharged
before he went to work, before he could work?
A. He had to have the pins taken out of his leg and he
had to learn to use his leg before he went back to work.
Q. You don't know exactly when he went back to work 1
A. Not the exact date.
page 69

~

MRS. LESSIE HOFFLER,
called as a witness on behalf of the defendant,
having been first duly sworn, testified as follows :
Examined by Mr. Sacks:
Q. What is your name1
A. Mrs. Lessie Hoffler.
Q. Mrs. Hoffler, you are the mother of the accused 'l
A. Yes, sir.
'
Q. How old is be 1
A. Twenty-two.
. ·~
Q. ,Vhere do you live? ·
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A. I live at 612 "\Vest Olney Road.
Q. How long has he been living in the City of Norfolk, your
son'l
A. Twenty-two years.
Q. He was born here?
A. Yes.
Q. From the date of his birth until the time he got in this
trouble, had he ever in, any sort of trouble!·
A. No, sir.
Q. You live on Olney Road'/
A. Yes, sir.
Q. Where did he live on the 22nd of July'/
A. At 815 Holt Street.
Q. Was that with his mother-in-law1
page 70 } A. Yes.
Q. And his wife 7
A. Yes.
·Q. Had he been living with you 'I
A. He had been living with me two weeks before the 22nd.
Q. "\Vhen did he move away from your home 1
A. He moved on Thursday that the 22nd was on Saturday.
Q. He moved away the preceding Thursday 1
A. Yes.
Q. Where did he move to from there 1
A. He moved to 815 Holt Street.
Q. What ,if anything, did he get from you at the time he
moved away? ·
A. What did he get?
Q. From you, yes?
A. I gave him a check for $207.00. He had a radio and
victrola combination and I was buying it off llim, and I
gave him a check for $207.00.
Q. When he left your home you paid him off 7
A. Yes.
Q. What was his work before he got into this accident in
Norfolk; what kind of work did he do1
• A. He was in the Merchant 1\larine.
Q. How long was he in the Merchant Marine 7
page 71 } A. I don't know just how long. He is 22 years
old and he went in the Armv when he was ~htec>n
and stayed in the Philippines almost tl1ree years, and came
out and worked at the Ford plant about two weeks and then

.
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went iu the Merchant Marine and has been in there ever
since.
Q. Has he seen any foreign service recently T
A. Yes, quite a bit of it.
Q. Then he came back to Norfolk and got in this accident?
A. He had been in Norfolk about three weeks. He had
just come from Italy and Sicily in the invasion, and he had
been back about three weeks. He was going to ship out the
next Monday when he had the accident on Sunday night.
Q. As a 1·esult of the accident was he confined to the hospital!
.
A. He was in the :Marine Hospital two months before
Christmas and up until around the last of May, and he hasn't
been released completely.
By the Court:
Q. vVhat was the principal damage done to him that re(}uired his presence at the hospital for that length of time?
A. He broke his leg· and thigh across in two places, and
broke a piece of bone out that long (indicating), shattered
it UP: He was cut along here and over here and the skin was
all scraped from here (indicating).
page 72 ~ Q. What kept him in the hospital was the injury
to his leg?
A. Yes, sir.

By 1ifr. Sacks:
Q. You say he was bruised or cut on his forehead 'l
A. Yes, cut in here, and bis mouth was all cut up.
Q. Now, Mrs. Hoffler, did you notice any difference in his
actions before he was in the accident and since Y
A. Well, he-what I saw after lie came from Sicily was
he would get up in the night out of bis sleep and would run
clown the hall hollering, "Get them," and such talk, and,
"They have come back," and ·he would just go on and it
would frighten us half to death. Sometimes he would go back
to bed and would not say a word to us. SometiIJ?.es he would·
jump up and say "Here they come, here they come." Sometimes he would g-et awake and· sometimes he would not. One
nig-ht he said, ''Don't let me ·frighten you to death, Mother.
I g-uess it is excitement. I guess· I ,will always dream about

it."
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By the Court:
Q. He was dreaming t
A. Ycs, I guess so, an<l he was so nervous.
•
By :Mr. Sacks:
Q. Did you notice any difference in his mind during the
day time, when he was awake?
·
.
page 73 } A. No, not so much until after the accident.
Q. Tell us about that, what you noticed after
the accident.
..A, He could not remember things. He would tell me things
and then would not remember them. I don't know. ]le had
different actions. His face at times swelled up and his eyes
had a funny look.
Q. Did he ever become irrational?
Mr. Taylor: Every question you have asked has been leading.
By :Mr. Sacks:
Q. In your opinion, from what you saw of him and what
you had heard he did on the night of the 22ndThe Court: Ask her if he was insane.
Bv Mr. Sacks:
·Q. (Continuing) would you say he knew the difference between right and wrong Y
.A. No, he didn't know the difference. He didn't know
what he was doing?
Q. That is your opinion?
A. That is my opinion.
Bv the Court:
'Q. Did you regard him as being insane?
.A. Sir?
Q. Did you regard your boy as being an insane
page 74 } person Y
.A. I would think so. He had drunk right much
whiskey and beer.

CROSS EXAMINATION.

By l\fr. Taylor:
Q. You thought ·the proper place for him lo be would be
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locked up in an insane asylum where he could not do this
again'/

•

Mr. Sacks: I object to that.
The Court: Objection sustained.
Mr. Sacks: She is his mother.
Mr. Taylor: Did your Honor rule I could not ask that 'l
The Court: Yes.
By Mr. Taylor:
Q. You have neveli made any effort to have him committed
to an asylum, have you 'l
A. No, I didn't, but he acted so funny in the hospital on
one of my trips, and on several trips he acted funny, and I
called Dr. King and asked Dr. King if ~e thoughtMr. Taylor: One minute.
Mr. Sacks: You are bringing it out.
Mr. Taylor: Do you mean to say that when a witness gives
hearsay testimony that I am bringing it out 'l
. Mr. Sacks: No.
page 75 ~ By Mr. Taylor:
Q. Don't answer what anybody told you. You·
haven't attempted to have him committed to an asylum 'l
A. No, but I was going to have them look at his head when
he goes back to have his last X-ray at the Marine Hospital.
It is a case of spending money to have his head looked after.
Q. You haven't done it!
A. No, I haven't been able to yet.
Q. He came out of the hospital in May?
A. Yes.
Q. And no doctor who treated him in the hospital from
November until sometime in May has been subpoenaed here
to testify today?
.
A. I don't understand 'Yhat you mean.
Q. Is any doctor who treated him here today'/
A. No.
.
page 76

~

MRS. UNDIE SNIPES,
called as a witness on behalf of the defendant,
having been first duly sworn, testified as follows:
Examined by Mr. Sacks:
Q. What is your name 'l
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A. My name is Mrs. Unclie Snipes.
Q. You are a sister of the accused 1
A. Yes.
·
Q. Have you seen much of your brother since he came
back from Italy and since the accidentt
A. Yes. We lived home together.
Q. Did you notice any difference in his mind before he
went to Italy and before the accident and since he came back
and had the accidentY
A. When he came back on his last trip, the last time he
came back, he was awfully nervous, and, like my mother said,
he was restless and would have these terrible nightmares,
and then he seemed-his mind didn't seem any different,
but after the accident there was a lot of difference and you
could see how he would forget things. He would tell yoJI
things and didn't remember telling you. I have often talked
to my mother about it. We were worried.
Q. You have heard it testified as to what he did on the
night of the 22nd. Having observed him before this acci. dent and after the accident, and having heard it
page 77 ~ testified as to what he did, do you think his mind
was such at that time that he knew right from
wrong! .
A. No, sir, I don't.

By the Court: .
Q. Do you think he was insane 1
A. Temporarily insane.
Q. What do you mean by temporarily insane 1
A. I think that a person who went through what he did in
the accident, if they drank whiskey, there was no telling
what would happen, his mind.
Q. You attribute his peculiar actions to drink rather tlrnn
to a diseased mind 1
A. No. He never drank and never seemed to run around
before.

CROSS EXAMINATION.
By Mr. Taylor:
Q. Why do you say he was temporarily insane?
A. Because I don't think ·be would do that if be had been
in his right mind.
Q. I can't see why you should say that. Why do you limit
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.
it to temporary insanity? Are you distinguishing between
permanent and temporary insanity?
. A. Because he hasn't done anything like that since that
night.
page 78 } Q. You have been looking after him right care·
fully since then to see that he didn't, haven't you f
A. I can't hear you.
:Mr. Sacks: She said she ·didn't hear you.
Mr. Taylor: All 1·ight.
By the Court:
Q. He has been out on bail since his arrest 1
A. Yes.
.
. Q. Has his conduct been abnormal. since then Y
A. No, but he doesn't remember things. He doesn't re·
member telling things and doesn't remember what you ask
him sometimes.

By Mr. Taylor:
Q. You don't think he was insane up until July 21st, we
will say.
A. Ever since mv brother had this accident and he cameeven when he was 'in tl1e hospital his mind wasn't the same.
He lmsn 't been the same.
Q. Do you think he was insane, we will say, from the time
he got out of the hospital, from May until July 21?
A. I have been in California since then. I have been in
California about nine weeks. I wasn't here when it hap.
pened.
Q. It happened in November. He got out of the hospital in
·
May. \Vere you here during that time?
page 79 } A. I left in June.
Q. You left in June?
A. Yes.
Q. From the time he was injured in the accident in NO·
vember, until some time in May, he was in the hospital, was
he?
A. Yes.
Q. Yon called on him occasionally?
A. Yes, every day.
Q. He g9t out of the hospital in May?
A. Yes.
Q. He went where to live then Y
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A. He was married then.
Q. He went where to livef
A. He was living at 815 Holt Street.
Q. J?id you see him occasionally from May until you went
away m June?

A.
Q.
.A.
Q.
.A.
Q.
A.

Yes, every day.
"\Vas he insane during that period?
Wasn't insane, but acted funny.
Then you went away in June?
Yes.
When did you come back 7
Two weeks ago.
Q. You have Reen him from time to time during
page 80 ~ that two weeks, have you?
A. Yes.
Q. Is he insane now?
A. Is he insane now 1
Q. Yes.
A. Is he?
Q. Yes, in your opinion?
A. He isn't the boy he was before he went to Sicily, and
he isn't the boy he was before h.e got in the accident.
Q. Is he insane?
Mr. Sacks: I think his question should be limited to the
time of the trouble.
The Court: That is all right.

By Mr. Taylor:
Q. Is he insane now?
A. I hope not.
Q. What is your opinion rather than your hope?
A. His mind isn't what it was.
Bv the Court:
Q. Will you answer the question? Is he insane?
A. I don't know.
0

Bv Mr. Taylor:
·Q. What makes you say he was insane on July 22 when
110 did what he is alleged to have done?
A. Because he isn't a bad boy.
page 81 ~ Q. So, to get down to reason, you base your
-0pinion on his insanity because he held up some-
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body and robbed them. In your opinion, he is not a bad boy,
and if he did hold up somebody and rob them he must have
been insane Y
A. He didn't know what he was doing.
Q. Why do you say that f
A. He didn't know right from wrong then.
Q. Why do you say that on July 22 he didn't know right
from wrong1 You hadn't seen him since you went away in
June, and he wasn't insane then, and he wasn't insane when
you crune back sometime in August, and you say he was insane during the period you were away. How do you manage to work that ouU
A. Because of his actions before I went away.
Mr. Taylor: He wasn't insane then. That is all.

J. H. YOUNG,
recalled for further examination, testified as follows:
Examined by Mr. Sacks:
·
Q. Mr. Young, was there turned over to you or
page 82 ~ to the Police Department parts of a check made
.
by 1\fr~: Hoffler to her son, the accused, which
·were put together Y
A. No, sir, it wasn't turned over to me.
Q. Did you see it 7
A. No, sir, I didn't see it.
Q. Well, do you knowMr. Taylor: If it was not turned over to him and he didn't.
see it, you can't ask him any questions about it.
.Mr. Sacks: That is all.
CHARLES PEYTON FORD,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows:
Examined by Mr. Sacks:
Q. Please state your name, age, residence and occupation.
A. Oharles Peyton Ford, 3532 Bapaume Avenue, twentyfive, retail furniture.
Q. Do you know the accused, William G. Brenan C/
A. Yes.

William G. Brenan v. Commonwealth of Virginia

61

Charles Peyton Ford.
Q. How long have you known him 'l
A. We were practically raised .together.
Q. ,vere you with him on the 22nd of last July'l
A. Yes, sir. ·
Q: What day of the week was that?
A. Saturday.
Q. What time did you meet him and where did you go
after you left him Y

page 83 }

By the Court :
Q. When did you leave him 'l
A. Ten o'clock.
Q. Two hours after you met him 'l
A. Yes, sir.
By Mr. Sacks:
Q. What time did you leave him 'l
A. Around ten o'clock.
Q. What time did you meet him?
A. Sometime around six or seven o'clock.
Q. Do you know whetller he bad any money on his person
when you were with him!
A. Yes, sir.
Q. How do you know that Y
A. We went in taverns drinking beer and I saw some on
him.
Q. Did he drink anything while you were with him 'l
~. Yes, sir.
page 84 } Q. Did he consume much?
A. A fairly good amount; not too much.
· Q. Where did you leave him 7
A. At Tegg's Barbecue.
Q. Why; are you a drinking man 7
A. He got out of the car and came back-he went over to
another car parked about four cars from my car., and took
a little-talked to them, and came back to my car and reached
in and took a bottle off the seat and said he was going along
with them.
Q. You met him when, you say, that night?
A. Between six and seven.
Q. And until ten o'clock you were with him Y
A. Yes, sir.
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Q. Had you and he been drinking in that time Y
A. Yes, sir. .
Q. When you left him what was his condition so ·far as
drunkenness?
A. He was feeling his drinks, but he was not drunk, not
staggerinO', that is.·
·
Q. Did he have any liquor with hiJn when he left you?
A. Yes.
Q. How much?
A. Pretty near four ·quarts.
page 85 ~ Q. When he left you?
A. Yes, sir.
Q. Do you know how much money he had with him'/
A. A right good sum with him. He let me have~ loaned
me $25.00, and I was to pay him back :Monday. He had some
bills in his pocketbook, and he also showed me a check.
Q. Whose checkY
. A. Payable to him by his mother.

By the Court :
Q. Did you regard him as being perfectly rational, sanei
A. ~e seemed to be upset over something.
Q. Was be insane or normal, so far as his mental .condition was concerned?
A. ,vben I left him there he -was perfectly normal. After
taking a few drinks he started to argue.
CROSS EXAMINATION.
By Mr. Taylor:
Q. You were intending to keep on drinking with this friend
of yours?
A. No, sir.
Q. You would not leave him .at 11 :00 o'clock at night on
the Sewells Point RoadA. He left me for these friends of his.
page 86 ~ Q. You would not do that to a friend .of yours
if he ,was insane Y
A. No, sir.
Q. And at the time you saw him you say he had .this money
,
·
in his purse i
A. Yes, sir.

" 7illiam

G. Brenai:i v. Commonwealth of Virginia '• · 63

It was agreed between the Commonwealth's Attorney and counsel for the accused (the Commonwealth's. Attorney not agreeing to the truthfulness .of the
following statement) that if Alton C. Mercer, white, were
present in court~ he would have testified as follows:

page 87}

'' My name is Alton C. :Mercer: I am 35 years of age. I
liv.e at UO Waco Street, Denby Park in Norfolk County,
Virginia.
One .Satur.day night in the latter part of July of this year
about 12 :30 o'clock, Mrs. Edwards' son, a boy about 17
· years ,of age, came to my house and said that somebody was
ho:lding up his mother. I live about forty yards from Mrs.
Edwards' house. I went in front of Mrs. Edwards' house
and her son pointed to a man standing under a street light
about forty yards from Mrs. Edwards' home and told me he
thought he was the. man, so I went up .to where this man was
standing. Mrs. Edwards' son was behind me. The man was
thumbing a ride with his back to me; he was standing off
the .side:wailk and I was on the .sidewalk. I approached him
and asked him if he was having any luck getting a ride. He
turned around facing me and I told him that somebody
staged a holdup on Mirs. Edwards. In return he
page 88 ~ asked me £or a cigarette. I told him I didn't ·have
any. He put his hand in his pocket and took out
some money and a .check. He stuck his hand .out to me with
the money in his hand and took the check and .tore it up and
then he asked me what it was I wanted to know. I started
to repeat my words. He turned around with his hand in
l1is pocket and fold me .that he was tl1e fellow and that he
had me covered and to stand where I wus. He then kind of
limped on off in a hurry._ I followed him about 100 yards, I
guess, and he got out of sight and I didn't see him anymore.
I went ·back and picked the check up that he had torn up.
He didn·'t try to take anything :from me and merely told me
that he l1ad me covered and to stand where I was. I did not
see a pistol. I do not know whether he was drinking or not.
I did not smell liquor on his br.eath. I did not know the man.
That was the first time I saw him. I saw him again in the
Police Court in Norfolk and at the Norfolk County Trial
. Justice Court in Portsmouth, Virginia."
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INSTRUCTIONS.

Commonwealth/s lflstruction .A (Granted):

''The. Court instructs the jury that robbery is the theft
of property of any value from the person or presence of the
owner, or the person in the actual or constructive possession
thereof, accomplished by violence or putting in fear.
If any person commit robbery other than by partial strangulation, or suffocation, or by striking or beating or by other
violence to the person, or by the threat or presenting of
firearms~ or other deadly weapon or instrumentality what.
soever, he shall be confined to the penitentiary not less than
five nor more than ten years.''
Com11wnwealt11,'s Instruction E (Granted):

"The C.ourt instructs the jury that in order to acquit on
the plea of insanity the defense must prove by a fair preponderance of evidence, to the reasonable satisfaction of the
jury, that at the time of the commission of the alleged ofrense, the accused did not have reason sufficient to enable
him to distinguish between right and wrong, and did not understand the nature, character and consequence of his act,
and did not have mental power sufficient to apply that knowledge to his own act''
page 90
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Commonwealth's Instruction. C (Granted):

"The Court instructs the jury that if, after considering
all the evidence, you can say that you have an abiding conviction of the truth of the charge, you are satisfied beyond
a reasonable doubt."
Commonwealth's Instruction D (Granted):

"The Court instructs that if you believe from the evidence
beyond a reasonable doubt that the accused stuck his finger
or any rigid instrument into the side of Kinsey, then he assaulted him, nnd if he thereafter took money from him, then
there is a prima f acie presumption that at the time of the
assault he intended to take such money."

" 7
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Mr. Sacks! Cbmiiionweal01 's Instruction :iJ is objetlted to
on the ground that there is no presumption of itfry intetlt thtit
the law creates any presumption of uny intention, but the intention to take or steal the moiiey is a part of the offense
which the Commonwealth must prove beyond a reasonable
doubt.
Defendd-nt;s Instruction No. 1 (Granted):

"The Court instructs the jury that the hiW presumes the
accused to be innocent of the charge on which he is now being
tried, and that pi·esmnptio1i follows him thtougl1page 91 ~ out the entire trial of this case and at every stage
thereof. The mete fact that he was indicted oil a
ch~rge of robbery; und.is now being tried on ·that charge
ra~ses n9 presumption that be is guilty of the charge;
In 9rder to convict the accused of t·obbery, the Common~
wealth must prove, beyond a reasohable doubt, these two
elements:
(1.) That the accused took money from the complaining
witness by force or by putting him in fear, ani'
(2.) That lie did so witl1 the intention to permanently qe.;
prive the complaining witness of his money; And if the
Commonwealth fails to prove both of these el~me11ts, bevond
a reasonable doubt; it is your dtity to find the accµseci not
guilty of robbery. Mere suspicion ot the guilt of the ac.:
cused; no matter how strong, is not sufficient for a conviction."
·

Defendant's Instruction, 2 {Granted):

"The court instructs the jury tlmt the fact that the accused did not testify as a witness in his own behalf, creates
no presumption against him.''
DefendO!nt's Instruction 3 (Granted):

The Court instructs the jury that if you believe from the
evidence, that at the time the accused took the
page 92 } money from the complaining witness he was insane aiid did hot; by reason of bis insanity, know
what he was doing, or that he was doing wrong, then you
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shall find him not guilty, by reason of insanityt and your verdict must so state.''
Defendant's Instruction, 5 (Granted):

"The Court instructs the jury that if you believe, from the
evidence, that the accused assaulted the complaining witness,
but did not intend to steal any money from him, then he cannot be convicted ·of robbery or larceny, but may be convicted
of simple assault."
Defendant's Instruction 4 (Refused):

"The Court instructs the jury that if you believe, from the
evidence, that at the time the accused took the money from
the complaining witness he was so drunk that he could not
entertain an intention to do right or wrong, then he cannot
be convicted of robbery."
Mr. Sacks: The defendant objects and excepts to the action of the Court in refusing to grant his Instruction 4 on
the ground that the instruction is proper under the evidence
because the offense of robbery consists _not only of the forcible
taking of property, but also the intent to permanently deprive the owner thereof, and if a person is so
page 93 } drunk he doesn't know what he is doing he cannot
.
·
form the intent to obtain the property.
The Court: The Court, under the decision of Jordan v.
the Oo1nmonwealth, reported in 181 Va., page 491, together
with tl1e fact that no evidence of drunkenness has been adduced in the case, refuses the instruction.
page 94}

VERDICT.

· After receiving the foregoing instructions of the Court ·
and hearing a1·gumcnt of counsel, the jury retired to consider of its verdict, and subsequently returned witli the following verdict:
"We, the jury, find the defendant guilty of robbery as
charged in the indictment, and fix his punishment at five·
years confinement in the Penitentiary. ·

.

A. F. MORRISETTE, Foreman."
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The defendant, by counsel, thereupon moved the Court to
set aside the verdict of the jury and grant l1im a new trial
on the ground that the verdict was contrary to the law and
the evidence, which motion was subsequently argued by counsel and overruled, to which ruling of the Court the defendant, through counsel, then and there duly excepted.
I
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JUDGE'S CERTIFICATE.

I, James U. Goode~ Judge of Corporation Court, Part 2,
of the City of Norfolk, Virginia, who presided over the trial '
of the case of Commonwealth of Virginia v. William Greggs
Brenan, in said Court, on the 25th day of August, 1944, do
hereby certify that the foregoing is a true and correct transcript of the testimony and proceedings of said trial, including all the testimony offered and admitted or rejected in
evidence; the exhibit introduced; the instructions to jury;
the motions and objections of counsel, and the rulings of the
Court thereon, and the exceptions of the parties; , and all
other incidents of said trial.
I further certify that Commonwealth's Exhibit No. 1 constitutes all of the exhibits offered upon the trial of said
cause, and that said exhibit has been withdrawn by consent
of the parties.
I further certify that this certificate has been tendered
and signed by me within the time prescribed by Section 6252
of the Code of Virginia providing for tendering and signing bills of exception, and that reasonable notice in writing
has been given to the attorney for the Commonwealth of the
time and place in which said certificate has been tendered.
Given under my hand this 14th day of October,
.
page 96 ~ 1944.
JAMES U. GOODE,
Judge.
A Copy~ Teste:
JAMES U. GOODE,
.Judge.
I, ,v. L. Prieur, Jr., Clerk of the Corporation
Court of the City of Norfolk, Part Two, do hereby,
certify that the foregoing report of the testimony and other
incidents of the trial of the case of Commonwealth of Virpage 97
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ginia v. Wiliiam Greggs Breiian ,vas lodged aiid filed with tile
as Clerk of the said Court on the 14tli day 6£ October, 1944.

W. It, PRIEUR; JR.; Clerk;
Virginia:
In the Clerk's Q,ffice of the Corporation Court of the City
of Norfolk, Part Two;
,I, ,v; L. Prieur, .Jr., Clerk of th~ said Corporation CoQrt
.of the City o( Norfolk, fa1·t 1wo, do hereby certify that the
f~regoing and annexed is a tru~ .transcript of the record ih
the case of Commonwealth of Virginia, pl_aintiff. 't!· William
Greggs Brenah, 4efendant, lately pending in s_aid Court.
I further certify that said copy was not made up and coi:µpleted unti1 the Commonwealth lJ!ld had due ;notice of t110 making of the same and the intention of the Uefendant to take
an_ .appeal therein.
. .
.
.
,
Given under my hand this 16th day of October, 1944.
W.

L. PRIEUR, JR.,

Clerk.

:M. B. WA'i'TS,

c. C.

Fee for th1s record $11.50;
A Copy---'Teste:
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RULE 14-BRIEFS
1. Form and contents of appellant's brief. The opening b rief of the app ellant (or
the petition for appeal when a<lopte<l as the opening brief) shall contain:
(a) A subject in dex and table o f citations with cases ;:ilphabetically arranged .
Citations of Virginia cases must refer to the Virginia Reports and, in addition may
rder to other rcporb containing such cases.
'
_(b) A brief statement of the material procccdiPgS in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A ck ar and concise statemcnt of the iacts, with references to the pages of
the record when! the re is any possibility that the other side may question the statement. \\'here t he facts arc controverted it should be so stated.
( cl) Argument in support oi the po,ition oi app,llant.
The brief shall be s igned by at least one attorney practicing in this court, giving
his address.
The appellant may adopt the pet ition for appeal as his opening brief by so stating
in the petition, o r by giving to oppo,ing counsel written notice of such intt·ntiun
within five days of the recdpt by appellant of the printed rernrd, and by fil ing a
copy of such 1:otice with the clerk of the court. ?\o alkgc:d error not spec ified in the
01)('ning brid o r peti t ion for appea l shall be admit ll"d as a ground for argumen t by
appel lant on the hearing oi the cause.
2. Form and contents of appcllee's brief. The bril'f for the appl'llee ~hall contain:
(a) :\ subject indl'x and table of citations with ca,es a lphabetically arranged.
Citations of Virginia cases must rdcr to the Virginia Reports and, in addition, may
rcftor to other reports containing such cases.
(b) A statt•ment of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statunent of the facts which arc necessary t0 correct or amplify the statement in appellant's brid in so far as it is deemed lTroncous ur rna<lequate, with approp riate rdercn ce to th e pages of the record.
(cl) Argu ment in support of the posi tio n of appell ce.
The br ief shall be signed by at least one attorney practicing 111 this court, giving
h is address.
3. R eply b rief. The reply hrid ( if an y) of the appellan t shall contain all the authorities rdiccl on by him, not rcfrrred to in h is pet ition or opening brief. In other
respects it shall confor m to the rl'qu ircmcnts for appelke's brief.
4. T im e of fi ling. (a) Civil cases. The opening brief of the appellant (if there he
one in addition to t he petition iur appeal) shall be fikd in the clerk's oftice within
fifteen days after the receipt by counsel for appella n t o f the printed record, but in no
even t less than twenty-fi\·e days b efore t he first day of the session at which the case
is to be heard. The brirf of t he appclke shall be fikd in tl,c clerk's oflicc not latc.:r
than ten days before the first clay of the session at \\'hich the case is to be heard. Thc
reply brief of the appellan t shall be filetl i11 the clerk's of.ice 11ot later than the day
bdore th e first day of the session at which the case is to be heard.
(b) Criminal Casrs. In crimi11al cases briefs must be lilecl within the time specified
in li\·il cases; prm·ickd, howe\·t•r, that in those cases in which the records han! not
bt·t•n print~<l and dcli\·en,cl to counsel at kast twenty-five days before the beginning
of t he next Sl'Ssion of the court, s11d1 cas~s shall bl' p laced at the foot of the docket
fo r that session of the court, an d the Commonwealth's b rief shall be filcd a t kast ten
clays prior t0 t he calling- 0f the rase. and the reply brief for the plain tiff in error not
later than th<' day bcinrl' the ca~e is called.
(c) Sti1i11l<1/io12 of M11n~rl as fn fili11'1. Counsel for opposing parties may file wit h
thr clerk a written stipulation changing- the time for fi ling briefs in any case; provi,kd. howcYer, that all briefs 11111s t be fik cl not lakr than thC' day bdore s uch case
is to be hear.I.
5. N umber o f copies to be fi led and delivered to opposing counsel. Twenty copies
of <.'ach brief shall be fikrl with the clerk of the court. and at ka,t two rPp;c~ mailc,l
or de livered to opposi11g rounsd on or bl·fo re the cl:iy on wh irh tbc brief is fi led.
6. Size ar.d T ype. Brids shall h e nine incht·s in k nmh a 11 d six inches in w idth, so
as to conform in <limens inns to the pr:nttcl rrcorcl . anrl s hall be printed in type not h•ss
in size, as to height anrl width. than tht'. tn>c in \\hich the rcc,,nl is printed. The
rer-onl number of the case and names of counsel shall he printe,\ on the front cover of
all briefs.
7. N on -compEarice, effect of. The ckrk of this c.ourt is clirertccl not to receive or
fi le a brief which fai l, to comply with the re<1 u irenw11ts of this rule. If neither sirle
has filed a prop<?r brid the cause will not he heard. If 0ne Clf till' oarties fails to file
a proper brid he can not be hl·a n l. hut tlw rase will he heard r·.i· partc upon the argum ent of t h e party by wh om the brief has bctn filed.

II

I

.,'

