IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6033

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City ·Of Richmond on Tuesday the 24th day of November, 1964.

S. L. NUSBAUM AND COMPANY, INCORPORATED,
Plaintiff in Error,
against
ATLANTIC VIRGINIA REALTY CORPORATION,
Defendant in Error.

From the Circuit Court of the City of Norfolk
Clyde H. Jacob, Judge

Upon the petition of S. L. Nusbaum and Company, Incorporated, a writ of error is awarded it to a judgment rendered
by the Circuit Court of the City of Norfolk on the 17th day
of June, 1964, in a certain motion for judgment then therein
depending wherein the said petitioner was plaintiff and Atlantic Virginia Realty Corporation and another were defendants; upon the petitioner, or some one for it, entering- into
bond with sufficient •security before the clerk of the said circuit court in the penalty of three hundred dollars, with condition as the law directs.
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Filed July 9th, 1964.
T. A. W. GRAY, D. C.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
The plaintiff, S. L. Nusbaum and Company, Incorporated,
by its attorneys, hereby gives notice of its appeal from the
final order and judgment entered by the Circuit Court of the
City of Norfolk, Virginia, in this case on the 17th day of
June, 1964, and will apply for a writ of error.
The plaintiff assigns the following errors :
1. The Court erred in failing· to recognize defendant's legal
liability to plaintiff when the uncontradicted and admitted
facts ·show that:

(a) Defendant purchased improved realty leased to its
sister corporation (the two corporations being part of the
Atlantic Mills chain of discount stores) under lease known
by defendant to have been negotiated by plaintiff
page 2 ~ as broker.
(b) In the sales contract by which defendant
purchased said realty, defendant agreed to take subject to
the lease and subject to the so-called management contract
of plaintiff.
(c) Said management contract confers upon plaintiff the
exclusive right, assigned as security, to collect the rents
throughout said lease, and to deduct its commissions (6% of
the rents) therefrom before remitting to the landlord.
(d) Defendant knew that the plaintiff's commission agreement entitled plaintiff to collect all rents throughout the term
of said lease, regardless of changes in ownership of the property.
2. The Court erred in holding that the plaintiff could
only prevail by proving the defendant expressly agreed to
assume the original owner's obligation to pay rental commissions, despite the uncontradicted fact that the oricinal owner
had assigned to ulaintiff a percentage of rental income dtw
under said lease in discharge of said oblig·ation.
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3. The Court erred in failing to hold that rents assigned by
a landlord to a real estate broker to discharge the landlord's
commission obligations can be recovered from a purchaser
who buys the leased real estate expressly subject to the
broker's rights, and then unites with the tenant (its sister
corporation) to defeat such rights.
4. The Court erred in placing upon the phrase ''subject to''
in a sales contract a meaning different from the meaning
placed thereon by the contracting parties, which meaning was
explained to and well understood by defendant bepage 3 ~ fore it contracted to purchase.
5. The Court erred in disallowing plaintiff's
claim and in dismissing its suit.
6. The Court erred in failing to hold the defendant estopped
to deny the plaintiff's claim under the facts of the case.
7. The judgment appealed from is contrary to the law and
evidence in the case.
HOFHEIMER, NUSBAUM &
McPHAUL
Attorneys for Petitioner
By ALAN J. HOFHEIMER
Of Counsel.

•
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MOTION FOR JUDGMENT.
Plaintiff moves the Circuit Court of the City of Norfolk,
Virginia, for judgment against the defendants Atlantic Virginia Realty Corporation and Virginia Dare Stores Corporation, in the amount of $28,080.00 with interest as mentioned
below and costs, for this, to-wit:
1. In 1959, Virginia Dare Stores Corporation requested
plaintiff, a duly licensed real estate broker, to find a location
suitable for a retail discount department store in the City of
Norfolk, Virginia, and to find an investor willing to build such
store and lease it to Virvnia Dare Stores Corporation or a
subsidiary to be org-anized bv it. Said request culminated in a
written lease dated April 27, 1959, negotiated by plaintiff, be-
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tween Anjo Corp. (lessor) and ATLANTIC MILLS THRIFT
CENTER OF NORFOLK, INC. (lessee), wholly owned subsidiary of Virginia Dare Stores Corporation.
page 5 ~ 2. By virtue of arrangements between the parties
to said lease, made in consonance with the usual
practice whereby the broker is ultimately the Lessor's Agent,
plaintiff's compensation for procuring the lease was fixed
at six per cent (6%) of all rent paid thereunder and was to
be paid by the lessor as and when rent was paid.
3. Pursuant to the aforesaid arrangements, plaintiff was
paid each month beginning September 1, 1959, a commissrion
of $260.00 per month by Anjo Corp., and later by Independence Bus Corp., a successor in title to Anjo Corp., for all fixed
minimum guaranteed rent paid or payable under said lease
up to and including August 31, 1962.
4. At some time in August, 1962, or thereabout, the property demised in the aforesaid lease was purchased by and
conveyed to defendant Atlantic Virginia Realty Corporation, another wholly owned .subsidiary of Virginia Dare
Stores Corporation, expressly subject to the aforementioned
lease, and expressly subject to the obligations of the lessor
to compensate the plaintiff as aforesaid. Under the terms of
said sale and transfer, Atlantic Virginia Realty Corporation
succeeded to the rights and duties of the lessor under said
lease, and became by intention of all parties, by operation of
law, by express agreement, by third party beneficiary doctrine and by principles of unjust enrichment, liable to plaintiff for real estate commissions at the rate of six per cent
(6%) of all rent payable and paid under said lease on and
after September 1, 1962.
page 6 ~ 5. Rent has been continuously naid to defennant.
Atlantic Virginia Realty Corporation, at the rate of
$4,333.33 per month since August 31, 1962, and will continue
so to be paid, unless and until Virginia Dare Stores Corporation, sole owner of both the lessor and lessee, decides otherwise for reasons of its own convenience.
6. Virginia Dare Stores Corporation, a Delaware corporation, is doing business in the State of Virginia. having procured and expressly guaranteed the aforementioned lease,
and being daily occupied and involved in the management and
affairs of its two aforementioned wholly owned subsidiaries,
whose business interests are exclusively in Virginia; said
subsidiaries being in effect merely agents for Virginia Dare
Stores Corporation and their .principal offices, directors and
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officers being one and the same for all practical purposes. Vir~
ginia Dare Stores Corporation has not appointed a registered
agent and is a foreign corporation.
7. Plaintiff expressly reserves its rights against defendants
with respect to any and all commissions heretofore or here~
after due on account of any percentage rental or additional
rental on account of gross sales as set forth in paragraph
numbered 3 (b) of the aforementioned lease.
8. Despite plaintiff's demands, defendants and each of
them have wholly failed and refused to pay or even acknowl~
edge liability for commissions on rent accruing under said
lease subsequent to August 31, 1962.
page 7

~

WHEREFORE, plaintiff moves the Court for
judgment as aforesaid, in the amount of $28,080.00, with interest on each heretofore accrued $260.00
monthly installment thereof from its accrual date, together
with the costs of this action.
S. L. NUSBAUM AND
COMPANY, INCORPORATED
By THOMAS F. McPHAUL
Of Counsel.
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Filed in the Clerk's Office the 1st day of Feb., 1963.
Teste:
W. R. HANCKEL, Clerk
VIRGINIA MANNING, D. C.
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ORDER.
This cause came on to be heard this 5th day of July, 1963,
upon the plaintiff's Motion for Judgment, Bill of Particulars,
Demurrer and Grounds of Demurrer· of defendant, Atlantic
Virginia Realty Corporation thereto, and was argued by
counsel;
And after maturely considering the pleadings, exhibits introduced by the parties and argument of counsel, the Court
sustains the demurrer of defendant, Atlantic Virginia Realty
Corporation.
NOW, THEREFORE, it is ADJU.DG.ED, ORDERED and
DECREED that the demurrer of defendant, Atlantic Virginia
Realty Corporation be and the same hereby is sustained but
with leave to the plaintiff to amend its pleadings within ten
(10) days; and if the plaintiff fails to amend, then this cause
be and the same hereby is dismissed against defendant, Atlantic Virginia Realty Corporation, to all of which action the
plaintiff by counsel duly objects and excepts.
Enter July 8, 1963.

C. H. J .

page 25
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Filed July 12, 1963.

T. A. W. GRAY, D. C.
AMENDED MOTION FOR JUDGMENT.
Plaintiff moves the Circuit Court of the City of Norfolk
Virginia, for judgment against the defendants 'Atlantic Vir~
ginia Realty Corporation and Virginia Dare Stores Corporation, in the amount of $28,080.00 with interest as mentioned
below and costs, for this, to-wit:
1. In 1959, Virginia Dare Stores Corporation requested
plaintiff, a duly licensed real estate broker, to find a location
suitable for a retail discount department store jn the Citv of
Norfolk, Virginia, and to find an investor willing to build
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such store and lease it to Virginia Dare Stores Corporation
or subsidiary to be organized by it. Said request culminated
in a written lease dated April 27, 1959, negotiated by plaintiff, between Anjo Corp. (lessor) and ATLA..~TIC MILLS
THRIFT CENTER OF NORFOLK, INC. (Lessee), wholly
owned subsidiary of Virginia Dare Stores Corpopage 26 ~ ration.
2. By virtue of arrangements between the parties to said lease, made in consonance with the usual practice
whereby the broker is ultimately the Lessor's Agent, plaintiff's compensation for procuring the lease was orally fixed
in April1959 at six per cent (6%) of all rent payable thereunder. Said compensation was orally agreed to be paid by the
lessor and its successors in title out of the rent installments
as and when the rent was paid. The agreement conferred upon
plaintiff an absolute right and direct interest in the uncollected rent, subject to the sole condition that the plaintiff's
right to compensation would cease in the event that the insolvency of the tenant and the defendant, Virginia Dare
Stores Corporation (as tenant's guarantor) rendered the rent
uncollectible. Anjo Corp., by letter dated May 3, 1960, a copy
of which is in possession of defendants, expressly confirmed
plaintiff's right to collect the rent and deduct its compensation therefrom each month throughout the original term of
said lease and any extensions or renewals thereof. Said letter
does not constitute the entire understanding between plaintiff
and Anjo Corp., but merely -sets forth certain aspect thereof. Anjo Corp. gave plaintiff, at the time when the lease was
negotiated, a vested interest in six per cent (6%) of all rents,
and plaintiff was given by Anjo Corp. an equitable assig-nments of the rents to secure to plaintiff its said compensation.
Anjo Corp., prior to its sale of the subject real estate, had
thus, under its compensation agreement with plaintiff, divested itself of 6% of future rent payable under
page 27 ~ said lease, and could not convey to any grantee
·
more than 94% of such rent.
3. Pursuant to the aforesaid arrangements, plaintiff was
paid each month beginning September 1, 1959, a commission
of $260.00 per month by Anjo Corp., and later by Independence Bus Corp., a successor in title to Anjo Corp., for all
rent paid under said lease up to and including August 31,
1962. Said $260.00 per month commission was paid in each· instance by plaintiff's deduction thereof from rent installments
collected by plaintiff pursuant to its contractual tight to col-

8

Supreme Court of Appeals of Virginia

lect the rent and deduct its commission therefrom before any
rent is received by the landlord or lessor. Independence Bus
Corp., in acquiring said property from Anjo Corp., was given
express notice of plaintiff's vested right to collect the rent
and deduct its commission therefrom. When, in June, 1962,
Independence Bus Corp. contracted to sell said property to
parties whose purchase obligations were assumed by defendants, Independence Bus Corp. gave specific and elaborate notice of plaintiff's rights in the negotiations and contract of
sale. All mention of the plaintiff's "management contract"
in the sales documents pursuant to which defendants acquired said property are designed to notify defendants that
the rents are burdened with an equity or assignment in favor
of plaintiff.
4. At some time in August, 1962, or thereabout, the property demised in the aforesaid lease was purchased by and
conveyed to defendant Atlantic Virginia Realtv Corporation,
a wholly owned subsidiary of Virginia Dare Stores Corporation, expressly subject to the aforementioned lease.
page 28 ~ At and before their acquisition of said property,
defendants knew or had good and legal reason to
know the rent payable under said lease was exPressly charged
and burdened with plaintiff's commission rights. and was
equitably assigned to plaintiff. Under the terms of said sale
and transfer, At1antic Virginia Realty Corporation succeeded
to the rights and duties of the lessor tmder said lease, and
became by intention of all parties, by virtue of all the aforesaid equitable assignment of the rents, bv estoppel, by operation of law, by express agreement, by third party beneficiary
doctrine and by principles of unjust enrichment. liable to
plaintiff for real estate commissions a.t the rate of 6% of all
rent payable and paid under said lease on and after September 1, 1962.
5. Rent has been continuously paid to defendant, Atlantic
Virginia Realty Corporation, at the rate of $4,333.33 per
month since August 31, 1962, and will continue so to be paid,
unless and until Virginia Dare Stores Corporation, sole
owner of both the lessor and lessee, decides otherwise for
reasons of its own convenience.
6. Virginia Dare Stores Corporation, a Delaware Corporation, is doing business in the State of Virginia, having procured and expressly g11aranteed the aforementioned ]ease.
and being daily occupied and involved in the management
and affairs of its two aforementioned whollv owned subsidiaries, whose business interests are exclusively in Virginia;
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said subsidia'ries being in effect merely agents for Virginia
Dare Stores Corporation and their principal offices, directors
and officers being one and the same for all practipage 29 ~ cal purposes. Virginia Dare Stores Corporation
has not appointed a registered agent and is a
foreign corporation.
7. Plaintiff expressly reserves its rights against defendants with respect to any and all commissions heretofore or
hereafter due on account of any percentage rental or additional rental on account of gross sales as set forth in paragraph numbered 3 (b) of the aforementioned lease.
8. Despite plaintiff's demands, defendants and each of them
have wholly failed and refused to pay or even acknowledge
liability for commissions on rent accruing under said lease
subsequent to August 31, 1962.
WHEREFORE, plaintiff moves the Court for judgment as
aforesaid, in the amount of $28,080.00, with interest on each
heretofore accrued $260.00 monthly installments thereof from
its accrual date, together with the costs of this action.
S. L. NUSBAUM AND
COMPANY INCORPORATED
By ROBERT C. NUSBAUM
Of Counsel.

•

•
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•

•
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•

•

page 62 ~

ORDER.
This cause came on to be heard before this Court on June
9, 1964 and was argued by counsel ;
And the Court having considered the evidence before it as
described and set forth in a certain stipulation herein filed
with the Court on said day, and the Court having- further
examined and given its mature consideration and judgment
to the memoranda of law submitted by counsel herein, and
both parties having waived all of their respective objections
to the admissibility of (a) all testimony of witnesses taken
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by deposition de bene esse, and (b) exhibits introduced in
connection therewith;
And after maturely considering the pleadings, the evidence
and the argument of counsel, the Court is of the opinion that
judgment should be entered for the defendant herein;

NOW, THEREFORE, it is ADJUDGED, ORDERED and
DECREED that said suit shall be dismissed with prejudice
and judgment entered for the defendant, Atlantic
page 63 ~ Virginia Realty Corporation, and that said defendant shall recover its costs herein.
To which :findings and rulings the plaintiff does except and
~~

.

Enter June 17th, 1964.

C. H .•J .

•

•

•

STIPULATION NO. 1
C. H. J.
STIPULATION.
Plaintiff and defendant by counsel, have stipulated that the
evidence in this case shall consist of :
(a) The relevant and material testimony set forth in the
ite ben:e esse depositions of King Upton, Kerry Lynne, William Nathan, Sidney Mittleman, Robert C. Baker and Martin
Conrad;
(b) The relevant and material testimony given on April
6, 1964, at the trial of this case, as set forth in the official
transcript thereof;
(c) All relevant and material exhibits introduced by the
litigants in the course of the said depositions and trial;
(d) The stipulated testimony which would be given by 1\Ir.
Harold Gottfried, if present;
(e) Certain printed form leases offered by defendant as
typical forms and admittedly used from time to time in the
Norfolk area.
Provided, nevertheless, that the litigants have furthe1·
agreed that the Court should not take into consideration any
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of such evidence which, for any reason, whether stated by
way of objection or not, is not admissible.
Agreed.
ROBERT C. NUSBAUM, p. q.

6-5-64.
BRADA V ANDEVERTER, p. d.

6-8-64.

•

•

•

•

STIPULATION NO. 2
C. H. J.
STIPULATION.
It is hereby stipulated by plaintiff and defendant that the
following is a summary qf the testimony of Harold Gottfried
were he to be present in order to testify in person before the
Court and that the same may be considered by the Court as if
Mr. Gottfried did appear and testify in person.
Mr. Gottfied would testify that he is an officer of Virginia
Dare Stores Corporation, as well as an officer of Atlantic
Mills Thrift Center of Norfolk, Inc.; that he is also an officer of Atlantic Virginia Realty Corporation. He would further testify that at the time the lease dated April 27, 1959,
was executed between Anjo Corporation and Atlantic Mills
Thrift Center of Norfolk, Inc., he had no knowledge of commission arrangements or any other arrangements between
the plaintiff and Anjo Corporation. During the term of this
lease and prior to the acquisition of this property by the defendant, Atlantic Virginia Realty Corporation, Mr. Gottfried
communicated with the plaintiff as rental agent for Anjo Corporation and later for Independence Bus Corporation relative
to various complaints the tenant had in respect to the property, seeking to have the same corrected. There was various
correspondence between Mr. Gottfried and Mr. Broughton,
employed by the plaintiff, pertaining to these defects.
At the time Mr. Gottfried was involved in the consideration
of the acquisition of this property by Atlantic Virginia Realty
Corporation, the only express knowledge he had of plaintiff's
rights to a commission for collecting rents was based on the
contract of sale entered into between Independence Bus Cor-
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poration as Seller and 10 Barrow Street Corporation as Buyer, including the documents attached thereto, specifically the
document dated May 3, 1960. Mr. Gottfried consulted Mr.
Martin L. Conrad, an attorney representing Virginia Dare
Stores Corporation and its subsidiary and affiliated companies, relative to what obligations a purchaser of this property might have to the plaintiff under the terms of the sales
contract in evidence and the document of May 3, 1960. Mr.
Conrad advised Mr. Gottfried that a purchaser of this property would not have any obligations to the plaintiff and that
under the terms of the sales contract the purchaser was not
assuming the obligations of Anjo Corporation, or any other
person, to the plaintiff.
Mr. Gottfried would further testifv that defendant, Atlantic Virginia Realty Corporation, . has never expresslv
ag-reed to assume the oblig-ations of Anjo Corporation or anv
other person to the plaintiff, either in writing- or orallv: tbat
defendant. Atlantic Virg-inia Realty Corporation, has not
ag-reed to utilize the services of the plflintiff or to assume an
oblig-ation to pay nlaintiff any commissions. Mr. Gottfried
would further testify that the lea~e dated April 27, 1959. was
cancelled on August 31, 1962. and a new lease entered into
between Atlantic Mills Thrift Center of Norfolk, Inc.. as
Lessee, and defendant, Atlantic Virg-inia Realty Corporation,
as Lessor, on September 1, 1962, which lease i~ still in full
force and effect.
AGREED:
V ANDEVENT·ER, BLACK,
MEREDITH & MARTIN
By JOSEPH A. GA WRYS
Attorneys for Defendant.
HOFHEIMER, NUSBAUM &
McPHAUL
By ROBERT C. NUSBAUM
Attorneys for Plaintiff.

•

•

•

•

•

Depositions of KING UPTON and KERRY R. LYNE, pursuant to Notice, taken before HENRY J. SHEEHAN, a Notary Public within and for the Commonwealth of Massachusetts, at the offices of Lyne, Woodworth & Evarts, 75 Fe-
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King Upton.

deral Street, Boston 10, Massachusetts, commencing at 9 :30
a.m., Tuesday, March 31, 1964.
Appearances: Hofheimer, Nusbaum & McPhaul by Robert
C. Nusbaum, Esq., for the plaintiff.
Vandeventer, .Black, Meredith & Martin, by Joseph A.
Gawrys, Esq., for the defendant.
STIPULATION.
It is hereby stipulated and agreed by and between counsel
for the respective parties that the .signing, sealing, certification and filing of the depositions are waived.
Dep.
Mr. Nusbaum: These depositions are taken pur3/31/64 suant to a notice to the defendant to take the deppage 2 ~ ositions of Kerry Lyne and King Upton on March
30, 1964. By court order the taking of the depositions was continued to 9 :30 o'clock in the morning of March
31, 1964.
Would you note for the record please that the deponents,
Mr. King Upton and Mr. Kerry Lyne, are residents of Boston, Massachusetts, do not maintain a residence in the state
of Virginia and do not intend to be in Norfolk on or about
April 6, 1964 for the trial of this case. That is stipulated between Mr. Gawrys and me.

KING UPTON,
a witness called by the plaintiff, first having been duly sworn
on oath deposes and says as follows:
DIRECT EXAMINATION.
By Mr. Nusbaum.
Q. Please state your name and age and addn·ss.
A. King Upton. Age fifty-four. 73 Francis Avenue, Cambridge, Massachusetts.
Q. And where are you employed, Mr. Upton~
A. First National Bank of Boston.
Dep.
Q. Where were you employed in 1961 and 1962 ~
A. First National Bank of Boston.
3/31/64
page 3 ~ Q. In what capacity, sid
A. Vice-president, real estate department.
Q. Are you familiar with the transfer of a piece of real
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King Upton.
estate in Norfolk, Virginia, from Anjo Corporation to Independence Bus Corporation, the real estate being the Atlantic
Mills .storeY

A. I am.
Q. Will you state, as you recall it, the circumstances surrounding the transfer of that property and explain the relationship between Independence Bus Corporation briefly and
the bank?
Mr. Gawrys: For the record, I would like to state that we
will object to any testimony which in any way will tend to
vary the terms of the written instrument by which this property was ultimately conveyed to the Atlantic Virginia Realty
Corporation. And I .state my objection at this time so that we
can save time, and ask if it is agreed with counsel that I. need
not continue to restate this objection.
Mr. Nusbaum: It is agreed.
A. Independence Bus Corporation was in effect a straw
corporation or nominee for the First National Bank
Dep.
of Boston; and, if my memory serves me correctly,
3/31/64 at that time I was pre.sident of the Independenc<'
page 4 ~ Bus Corporation, a Virginia corporation. Tn connection with the settlement with L. T. ZobY. if mv
memory serves me correctly, the fee of the property. leased
to Atlantic Mills, Inc., was transferred by agreement to Independence Bus Corporation.
Q. Mr. Upton, you have spoken of leased to Atlantic Mills
Corporation. Do you know to whom the rent was paid by
the tenant prior to the acquisition of the property by Independence Bus Corporation?
Mr. G,awrys: Object unless he knows of his own know1edg·e.
Q. Do you know who was collecting the rents b<'fore Indenendence Corporation acquired this property?
A. I don't.
Q. Can you say who collected the rents after Independence
Bu.t Corporation acquired the property and while it owned it?
A. Yes, I can.
0. And who was that, sir?
A. The Independence Bus Corporation owned the nropertv,
and I believe tl1e Nusbaum firm in N orfo1k, Virginia, waR
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managing the property for Independence Bus and
Dep.
therefore collecting the rents.
3/31/64
Q. What were the financial arrangements bepage 5 ~ tween Independence Bus Corporation and S. L.
Nusbaum & Company in the matter of collecting the
rents?
A. I don't know the amount. I assume it was a standard
amount allowed by the Norfolk Real Estate Board.
Q. Do you know how it was that the Nusbaum firm came
into the picture, collected the rents, during the Independence
Bus ownership 7
Mr. Gawrys : Object on the grounds that this is irrelevant
as to how Nusbaum came into the picture in so far as Independence Bus is concerned. I also further object unless Mr.
Upton knows of his own knowledge.
Mr. Nusbaum: I ask if M:r. Upton knows. I think that indicates I am speaking of his knowledge.
A. We were aware, meaning the First National Bank of
Boston, when Independence Bus acquired the fee title to the
so-called Atlantic Mills property, that there was outstanding
a management agreement between the Nusbaum people and
the owners of Atlantic, and that this agreement was then
respected by the bank in the form of Independence Bus Corporation being its nominee.
Q. What was the preference of Independence Bus taking
title to this property, Mr. Upton 7
Dep.
3/31/64
page 6 ~

Mr. Gawrys: I object to that question.

Q. I will ask the question in another way. What did Indenendence Bus plan to do with this property after taking
title?
· A. To sell it in due course at the best possible price.

Mr. Gawrys: I would like to show that I object to that
nuestion and answer. also.
Q. Wbat preparations or activities did Independent Bm:
engage in for the purpose of selling tllis property, sir?
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A. Same activities as anyone trying to sell a property.
Q. Was information on the property compiled?
A. An operating statement was studied and compiled, that
is correct.
Q. Was the property listed with any real estate brokers
for sale?
A. I don't remember any specific listings, no. No, I don't
remember. By word of mouth and various contacts.
Q. I would like to show you a memorandum dated March
5, 1962, and ask you to examine it and see whether it looks
familiar to you. Identify itl for me, if you can [indicating].
A. Memorandum written by myself. Those are
Dep.
my initials.
3/31/64
Q. I would like to refer you, sir, to the list of
page 7 ~ expenses on that memorandum and ask you about
the second item. Will you explain what tbat is,
please, sir~
A. This second item, which reads in the memorandum as
management contract in the amount of $3,120 I believe refers
to the management agreement between Independence Bus and
the owner of the property.
Q. And this was in March, 1962, prior to Independence Bus
taking title, just to help you keep these dates straight?
Mr. Gawrys: I object to the form of the question.

Q. Was this information supplied to prospective purchasers of the property?
Mr. Gawrys:

Objection.

A. I don't remember.
Mr. Gawrys: Are you planning to introduce that document, Mr. Nusbaum Y
Mr. Nusbaum: Yes. I'm going to ask that this be marked
Exhibit 1 of Mr. Upton's deposition, dated today.
Mr. Gawrys: I would like to object to the introduction of
that document. Would you note my objection so
De-p. .
that the Court may pass on itT
3/31/64
page 8 ~
[Memorandum dated March 5, 1962, written bv
Mr. Upton, marked ''Plaintiff's Upton deposition
Exhibit 1. '']

S. L. Nusbaum and Company, Incorporated, v.
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Q. ·wm you tell us who Mr. J. B. Shirley is~
A. Now assistant vice-president of the First National Bank
of Boston and an associate of mine in the Real Estate Department, who is familiar with in some respects this transaction.
Q. I would like to show you a letter dated April 27, 1962,
which purports to bear his signature, and a.sk if you can
identify it [indicating]~
A. Yes. I can identify that as a bank letter written by
Shirley.
Mr. Nusbaum: We offer exhibits of Mr. Upton's deposition. This is a letter of April 27th. And it is stipulated between counsel that this letter may be treated as though it had
been read into the record.
Mr. G~wrys: Subject to the objection by counsel for the
defendant to the· admissibility of this letter.
(Letter dated April 27, 1962, from Mr. Shirley to Mr. V. H.
Nusbaum, Jr., marked ''Plaintiff's Upton deposition Exhibit 2. '']
Dep.
Q. Did you attend the meeting in Norfolk on
3/31/64 June 21, 1962, with Mr. Lyne?
page 9 ~ A. With whom T
Q. Mr. Kerry Lyne, in Mr. Gordon Campbell's
office?
A. There were so many meetings in June and May. Mr.
Nusbaum, I couldn't identify the meeting you were referring
to. There were very many meetings.
Q. Do you recall a meeting with Mr. Robert Baker and Mr.
Loomis Grossman in Norfolk T
A. I remember a meeting with Mr. Baker. I don't remember the other name.
Q. Do you recall what was accomplished at that mf'leting?
A. In general.
Q. Please say what was accomplished?
A. I believe there was a tentative agreement reached on
the sale, verbal agreement reached on the sale of the Atlantic
Mills property hv Independence Bus, and I believe Mr. Lyne
can tell you in detail.
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King Upton.
Q. Do you recall whether a written memorandum of that
meeting was made?
A. I don't.
Q. Do you recall whether the rental commissions pertaining
to this lease were discussed at the time'
A. I don't remember.

Dep.
3/31/64
page 10

~

Mr. Gawrys: I'm going to object to any further questioning concerning this meeting if it culminated in a written agreement, since oral testimony cannot be used to vary the te,rms of the written document.

Q. I am going to hand you a photostat of a document entitled ''Official Sales Contract'' dated June 23, 1962, and ask
you, sir, to identify it if you can [indicating].
A. It is the sales contract between Independence Bus Corporation for the sale of the .so-called Atlantic Mills and signed
by myself as president of Independence Bus Corporation.
Q. Will you please explain the reference to S. L. Nusbaum
& Company, Inc., in the middle of the first page of this document?

Mr. Gawrys : Objection.
A. I think it is self-explanatory, Mr. Nusbaum.
Mr. Gawrys: I withdraw my objection.
Q. On page 1 of the addendum to this agreement, Mr. Upton, I invite your attention to the paragraph numbered 3, and
I request you to tell us what the import of that is, what activities are required by reason of that language: if you recall.

Dep.
3/31/64
page 11

~

Mr. Gawrys: I am going to object to that question, Mr. Nusbaum. It is self-explanatory. It is
self-evident.
Mr. Nusbaum: In that case I doubt if Mr. Upton's explanation could be prejudicial to you, Mr.

Gawrys.
A. Well, to the lay mind it merely means, as it says, that
taxes, insurance, rents, interest on the first deed of trust and
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payments under the management agreement would be adjusted as the date of settlement for the ·sale.
Q. The date of the settlement was to be when, sid Does
the agreement show that?
A. Yes.
Q. That would be August 5th T
Mr. Gawrys: Are you planning to introduce this document in evidence T
Mr. Nusbaum: Yes.
Mr. Gawrys: I think the document speaks for itself, sir.
A. The agreement states "On or before Augu.st 5, 1961,
at the option of the -purchaser."
Q. Would you explain the reference in the second page of
the addendum T There is a reference to a letter from Anjo
Corporation to S. L. Nusbaum & Company, Inc. Were you
familiar with that letter at the time, sir?
A. I was not familiar with it, and I asked our
Dep.
counsel, Mr. Lyne, to pass upon it.

3/31/64

page 12 ~

Mr. Nusbaum: I am g-oing to ask that this be
marked .Mr. Upton's Exhibit 3 and introduced in
evidence on behalf of the plaintiff. It is stipulated that this
photocopy may be introduced in lieu of the original and with
the same dignity as the original would have.
Mr. Gawrys: Of course, it is subject to the objection of
the defendant that whatever contract there was was finally
merged in the deed which was finallv executed.
Mr. Nusbaum: This is the intention on the part of the defendant and in no way acquiesced in by the plaintiff.
[Document entitled "Official Sales Contract" dated June
'23, 1962, marked "Plaintiff's Upton deposition Exhibit 3. "]

Mr. Nusbaum: I have no other questions for Mr. Upton
at this time. Would you note that we have stipulated that
these exhibits are to be treated as though they were read and
copied into the record, but the actual reading- and copying
of them is waived inasmuch as thev will be attached to these
depositions. There are to be part of the record of the proceedings but will not be part of the reporter's transcript.
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Dep.
3/31/64
page 13 ~

CROSS EXAMINATION.

By Mr. Gawrys:
Q. Mr. Upton, I believe you said that Independence Bus
Corporation was a straw corporation of the First National
Bank of Boston?
A. In effect, yes.
Q. And it was incorporated in the state of Virginia, is that
right, sir¥ Independence Bus, that is.
A. I believe so.
Q. Did Independence Bus Corporation acquire the stock
of Anjo Corporation, sir?
A. I don't remember.
Q. Did Mr. Zoby pledge the stock of Anjo Corporation
with the First National Bank of Boston as security for certain indebtedness?
A. I don't remember.
Q. What did Independence Bus Corporation pay for the
Atlantic Mills property when it bought it from Anjo Corporation?
A. I don't remember, if any. Mr. Lyne can probably answer the,se questions.
Q. You don't remember if any consideration was
Dep.
paid, is that right, sir?
3/31/64
A. No, I don't.
page 14 ~ Q. Did Independence Bus Corporation acquire
the stock of Anjo Corporation Y
A. I don't remember.
Q. I take it you would not know if it disposed of the stock
of Anio Corporation?
A. I don't remember how the transaction was handled.
Q. Do you know, sir, if Independence Bus Corporation en~
tered into a contract with Anjo Corporation whereby the
Atlantic Mills property was to be conveyed to Independence
Bus Corporation T
A. I don't remember.
Q. Did Independence Bus ·Corporation ag-ree to assume the
obligations of Anjo Corporation to the S. L. Nusbaum &
Company with respect to payment of commissions and management fees, sir?

S. L. Nusbaum and Oompany, Incorporated, v.
Atlantic Virginia Realty Corporation

21

King Up•ton.

A. I have no memory of such.
Q. Can you tell us, sir, if Independence Bus Corporation
entered into an agreement in writing to assume these obligations to S. L. Nusbaum Company?
A. I cannot.
Q. Who is J. C. Howe, Jr., Mr. Upton?
A. He is an assistant vice-president of the First
Dep.
National Bank of Boston in the· Commercial Re3/31/64 ceivables Department of the bank.
page 15 ~ Q. He also would be involved in this transaction,
would be not, sir~
A. He would be involved under the direction of myself and
bank counsel, Kerry Lyne, and do as directed by both of us.
Q. Now during the period of time that Independence Bus
Corporation owned the Atlantic Mills property it found it
useful to utilize the services of S. L. Nussbaum & Company,
did it not?
,
A. This is correct, because the property was in Norfolk
and Independence Bus was in Roanoke and the bank was in
Boston.
Q. And you bad no other agents in Norfolk to look after
this property, did you, sir~
A. This is right.
Q. And I take it then that you found it convenient and necessary for the hank to have someone to look after its properties in these different areas, did you not, sir~
A. Thi.s is right.
Q. I take it then, sir, that if you did not utilize the services of S. L. Nusbaum & Company you would probDep.
ably have had to utilize the services of some other
3/31/64 agent, is that right, sir~
page 16 ~ A. I don't know the answer to that.
Q. During the period of time that Independence
Bus Corporation owned this property, is it vour opinion that
S. L. Nusbaum & Company earned the commissions it received
from the collection of rents by services performed for Independence Bus Corporation~
A. .Yes, I believe so.
Q. Did the S. L. Nusbaum Company ever make denend on
Independence Bus Corporation to pay to it the full amount
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of the commissions which would be due in respect to these
rents for the entire period of the lease~
A. I couldn't say Yes or No.
Q. After Independence Bus Corporation sold its property
to Atlantic Virg-inia Realty Corporation, did the S. L. Nusbaum & Company make demands on Independence Bus Corporation to pay certain commissions to it?
A. I couldn't answer it. I don't know.
Q. During the period of time that Independence Bus Corporation owned this property, who was counsel for Independence Bus Corporation and the Fi:ro:st National Bank of
Boston in the Norfolk area, if you know, sir~
Dep.
A. Say that again. "Wh-o was counsel where~
Q. \Vho was your counsel in Norfolk~
3/31/64
page 17 ~ A. I don't know who our counsel was in Norfolk for a surety. I could guess, but I don't know.
Q. Mr. Upt-on, I hand you this document and ask you if you
would just look it over, please [handing].
A. I have looked it over.
Q. Do you recall attending a meeting in Norfolk at the offices of Willcox, Cooke, Savage & Lawrence on March 2. 1962,
sir?
A. I do.
Q. And at that meeting, in addition to yourself, Mr. Gordon
Campbell was present as well as Wayne Lustig, Mr. Leo Zoby
and Mr. Richard Spindle~
A. That is correct.
Q. Was Mr. Billy Dickson also present, sir~
A. I do not remember. I believe he was out of town at that
time.
Q. Now in addition to the propertv owned by Anjo Corporation, Independence Bus Corporation was taking over a
number of properties owned by various corporations controlled by Mr. Zoby, was it not, sir~
A. I do not believe that statement is correct.
Q. In what respect is it incorrect, sir~
Dep.
A. If my memory is correct, Independence Bus
3/31/64 Corporation just took over one of Mr. Zoby's
page 18 ~ properties, the Atantic Mills properties. Mr. Lyne
can confirm this later.
Q. The First National Bank of Boston took over its properties, though, is that not correct, sir~
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A. I believe that the First National Bank of Boston
through a straw only controlled one other property.
Q. Mr. Zoby had borrowed a substantial amount ormoney
from the First National Bank of Boston in order to finance
the Tower Shopping Center at Roanoke, is that not correct,
sir?
A. That statement is not correct.
Q. One of Mr. Zoby's corporations had borrowed this
money, is that correct, sir 1
A. Yes. Tower Shopping Center, Inc., which we believe to
be owned entirely by Mr. Zoby, had borrowed the funds from
the First National Bank of Boston in order to finance construction of the Tower Shopping Center in Roanoke, Virginia.
Q. Do you remember the amount of that loan, sir?
A. The initial loan was contemplated at $2,100,000.
Q. And how muc'h was ultimately loaned by the bank, sir 1
A. Approximately $3,500,000.
Q. And what security was given for that loan, sir?
A. First mortgage on the, Tower Shopping
Dep.
Center leasehold.
Q. Was that the only security?
3/31/64
page 19 ~ A. The only direct security.
Q. What indirect security was given, sir¥
A. Stocks in various real estate corporations.
Q. And by whom were the,se securities given 1
A. L. T. Zoby, guarantor of the loan.
Q. Mr. Leo Zoby, is that correct?
A. That is correct.
Q. Did Mr. Zoby also assign property which he owned personally, such as real estate, his home ~tnd so forth?
A. I believe that statement is incorrect. There was no assignment of the home at all, nor was there any assignment of
property. It was all stock in real estate corporations.
Q. Various corporations owned by Mr. Zoby, is that right,
sir?
A. I believe that is substantially right. Various corporations.
Q. And did there come a time when Mr. Zoby. or should I
say Tower Shopping Center, defaulted on its obligation under that loan?
A. It was in default.

24

Supreme Court of Appeals of Virginia
King Upton.

Q. Did the First National Bank of Boston take any action,

Dep.
3/31/64
page 20

~

sir?
A. Negotiations were undertaken for a settlement.
Q. What was done then, sir, by the First National Bank of Boston in order to settle on· this

loan?
Q. Mr. L. T. Zoby was one of the guarantors of the :first
mortgage loan to Tower Shopping Center, Inc., and in connection with that guarantee of Mr. L. T. Zoby, a partial .settlement was reached on the reductions of his responsibility in
regard to the guarantee by negotiation of the sale of certain
of its properties in which instances by agreement a certain
proportion of the net proceeds was turned over to the bank
to be applied against the loan.
Q. Was it ag·reed that some of these proceeds would be
turned over to Mr. Zoby?
A. In some instances an agreement was· reached by which
certain properties, due to existing circumstances, a proportion
of the net proceeds would be turned over to L. T. Zoby.
Q. Is it in connection with this settlement that Independence Bus Corporation acquired the .stock of Anjo Corporation?
A. I do not know whether Independence Bus Corporation
acquired the stock of Anjo Corporation, but I will state that
the fee title indirectly or directly was eventually acquired,
control of the property of Atlantic Mills was acDep.
quired by Independence Bus Corporation in con3/31/64 nection with its overall settlement.
pag·e 21 ~ Q. I see. So I ask you if this meeting of March
2, 1962, at the offices of Willcox, Cooke, Sava!l'<'
& Lawrence was not held in connection with this overall settlement?
A. It was. And it was the initial meeting on the overall
settlement, the initial productive meeting- of an overall Rettlement.
Q. Now at that time, sir, certain properties described aR
the 47th Street and 25th Street properties in the city of Norfolk were owned by one or more of the corporations owned
·
by Mr. Zoby, isn't that right, sir?
A. I wouldn't know who they were owned by, except they
were either owned by him or controlled by him.
Q. I see. It was decided at this meeting to sell these prop-
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erties and a formula of distribution of the proceeds was
agreed to at that time, was it not, sir?
A. Substantially correct statement.
Q. Now I ask you, sir, if in connection with the 47th and
25th Street properties if it was not agreed that a brokerage·
commission of $5,000 was to be paid the S. L. Nusbaum &
Company?
A. Substantially correct.
Q. And it was also agreed to pay certain legal
Dep.
expemes and other expenses of the sale out of the
3/31/64 proceeds, is that correct, sir?
page 22 ~ A. Substantially correct.
Q. And following the payment of these expenses,
the net proceeds remaining would be distributed 65% to the
First National Bank of Boston and 35% to the respective corporate owners, isn't that right, sir?
A. SubstantialJy correct.
Q. And these corporate owners were corporations owned
and controlled by Mr. Zoby?
A. I believe this is correct.
Mr. Nusbaum: Mr. Gawrys, I object to these questions
. in that they are all apparently covered by the memorandum
you hold and it would seem to be irrelevant to the subject matter of this case.

Q. Was the Atlantic Mills property discussed at that meeting, sir?
A. Correct. It was.
Q. Does this memorandum which I showed you, sir, substantially set forth what was discussed at that meeting in
respect to the Atlantic Mills property?
A. Yes, it does.
Q. And certain provisions were made for Mr. Zobv to receive certain moneys from the proceeds bv payment to his attorney, Mr. Gordon CampbeJI, isn't
DeP.
3/31/64 that right, sir?
page 23 ~ A. If it says so it must be correct.
Mr. Gawrys: I would like to offer this memorandum in evidence as Defendant's Upton deposition Exhibit 1.

26

Supreme Court of Appeals of Virginia

King Upton.
[Memorandum of conference held at the offices of Willcox,
Cooke, Savage & Lawrence, March 2, 1962, marked '' Defendant's Upton deposition Exhibit 1.' ']
Q. I ask you, sir, if you did not attend a meeting on February 13, 1962, in the offices of Willcox, Cooke, Savage &
Lawrence in connection with a default by Tower Shopping
Center, Inc., on its loan from First National Bank of Boston 1
A. I did.
Q. At that time did you not as representative of the First
National Bank of Boston advise that the bank wished to realize on the property described as Atlantic Mills property in
.
this proceeding?
A. I can't remember. Or do you wish me to refresh my
memory?
Q. Would you like to refresh your memory by this memorandum, sir 7

[Witness complies.]
A. What was the question 1
(The question is read.)
Dep.
3/31/64
page 24

~

A. Yes.
Q. There was also other property involved at

that time, is that right, sir?
A. Correct.
Q. Now at that time, that is, on February 13, 1962, did you
not state that you wanted tp have Mr. Zoby assign his stock
in Rashi, Inc, and Akiba, Inc. to the bank so that the bank
could do what it wished to do with this property?
A. Either myself or Mr. Harrigan, counsel for the bank,
did indicate thia.
Mr. Nusbaum: Mr. Gawrys, at this point I offer to stipulate that this conference took place as indicated in that memorandum and that the actions of the parties suggested by the
memorandum are what happened.
Mr. Gawrys: All right, sir.
Q. May I ask you this question, however, sir. Did you indicate at that time that you did not want to have the stock
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of Anjo Corporation assigned to the First National Bank of
Boston?
A. I don't remember.
Q. The First National Bank of Boston, I take it, had the
power to have this stock assigned as it saw fit in its best interest, isn't that right, sir?
A. I don't remember what the transaction was other than
what is in this memorandum.
Mr. Gawrys: I offer this memorandum in evidence.
Mr. Nusbaum: Do you have any further in~
quiries from it?
Mr. Gawrys: I want to offer this in evidence first and
I will continue.
Dep.
3/31/64
page 25

[Memorandum of meeting on February 13, 1962, marked
''Defendant's Upton deposition Exhibit 2. "]
Q. Mr. Upton, during the period of time that Independence
Bus owned the Atlantic Mills property, I believe you testified
S. L. Nusbaum & Company did perform services for Independence Bus Corporation and the First National Bank of
Boston, is that right, sir?
A.. Performed services, that is correct.
Q. There was a great deal of correspondence flowing back
and forth between S. L. Nusbaum & Company and the bank
and your counsel, isn't that right, sir, during this period of
time¥
A.. I don't know.
Q. Do you know if the S. L. Nusbaum & Company performed certain services in connection with repairs to this
property¥
A. A.ll I know is they were managing the property.
Q. Did you pay them anything in addition to the 6% commission on the rents collected?
A.. I don't know.

•

•

•
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KERRY R. LYNE,
a witness called by the plaintiff, first having been
duly sworn on oath deposes and says as follows :
DIRECT EXAMINATION.

By Mr. Nusbaum:
Q. Will you please state your name, home address, and
occupation¥
A. Kerry Richard Lyne. 101 Windsor Road, Waban, Mass.
Q. Occupation Y
A. Attorney.
Q. Are you attorney for First National Bank of Bor.;ton?
A. This firm is.
Q. And the name of your firm, sir Y
A. Lyne. Woodworth & Evarts.
Q. Were you attorney for First National Bank and for Independence Bus Corporation in 1961 and 1962¥
A. We were. Let me say, in this instance Independence Bus
Corporation was represented by Frank Rogers, who was our
counsel in Roanoke, Virginia.
Q. Are you familiar with dealings between L. T. Zoby of
Norfolk, Virginia, and First National Bank~
Dep.
A. I am.
3/31/64
Q·. Are you familiar with property in Norfolk,
page 30 ~ Virginia, known as Atlantic Mills Store property?
A. I am.
Q. Will you explain the interest of First National Bank in
the Atlantic Mills property in Norfolk, Virginia, your interest~

A. The Atlantic Mills property was owned by Anjo Corporation, which was a corporation owned whoHy by Leo T.
Zoby or Mrs. Zoby-I'm sorry, I don't recall exactl~r who, but
it was completely controlled by Mr. Zoby. Zohy personally
guaranteed, and Mrs. Zoby, a loan made to the Tower Shopping Center Company. When that loan went into default and
we were realizing on the guarantee the Anjo stock which
had been pledged to the bank, as I say, on the guarantee, we
agreed to release the Anjo stock in return for the Atlantic
Mills property being transferred to our nominee, which was
Independence Bus Corporation. This was part of a general
settlement which was made with Mr. Upton down in Norfolk
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at a meeting which I did not attend. I don't have any memory
of it.
Q. Are you familiar with the condition of the title to the
Atlantic Mills property at the time when IndependDep.
ence Bus acquired it~
3/31/64
A. Well, there was the lease to Atlantic Mills,
page 31 ~ first mortgage-;-! believe they call them deed of
trust down there which was to Home Beneficial.
There may have been a second deed of trust to us, to First
N atonril Bank, but I am not clear on that.
Q. Do you know to whom the rents were being remitted by
the tenant just prior to Independence Bus' acquisition of the
property~

A. I do.
Mr. Gawrys: I object unless Mr. Lyne knows this of his
own knowledge, not by hearsay.
Q. Do you know this of your own investigation and knowledge?
A. Yes, I do.
Q. All right. To whom were the rents remitted, sir?
A. To S. L. Nusbaum & Company, real estate brokers with
an office down in Norfolk, Virginia.
Q. And did you handle for the First National Bank the
acquisition of this real estate from Anjo Corporation by
Independence Bus~
A. I don't think I did. Actually I think the acquisition by
Independence Bus was handled by Earle Harrig-an, of the
office here, with the assistance of Mr. Frank
Dep.
Rogers. I had nothing to do with the deed or any3/31/64 thing of that sort that put the Atlantic Mills proppage 32 ~ erty into Independence Bus. That was somebody
else in the firm.
Q. Are you familiar with the arrangement whereby the
rents were collected after Independence Bus acquired the
property?
A. lam.
Q. What was that arrangement, sir, and what was the reason for it?
A. S. L. Nusbaum-
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Mr. Gawry.s: I am going to object to any further testimony as to arrangements between S. L. Nusbaum and Independence Bus Corporation, any arrangements which in
any way will tend to vary the terms of written contracts or
documents by which this property was conveyed to Atlantic
Virginia Realty Company. We will object to any testimony
that will violate the parole testimony rule.
Mr. Nusbaum: This question that the witness will answer
is directed to a period which precedes the acquisition of the
property by Atlantic Virginia Realty Corporation, and it
does not in any way have any bearing on the parole evidence
rule. The parole evidence rule wouldn't be availDep.
able anyhow except to a party to the instrument.
3/31/64 But I will ask the witness to proceed to answer
page 33 ~ this question.
Mr. Gawrys: I object also on another ground, which I
will later state.
(The question is read.)
A. The arrangement was that S. L. Nusbaum & Company
would collect the rents, deduct their commissions, and forward the balance of the rentals to Independence Bus, care
of the First National Bank of Boston, attention of Mr. J. C.
Howe at the bank. The reason-you want the reason T
Q. Please.
Mr. Gawrys: Subject to our objection.
A. At the time-I am going back a bit-at the time we acquired the Atlantic Mills property, it is my memory that we
were first presented the lease to Atlantic Mills by Anjo Corporation which we examined, and I went down to get Norfolk
to check on any other details concerning this property, and at
that time it was found that there was a letter agreement providing for a management contract given to S. L. Nusbaum
& Company, and when we took over the property we continued along after having seen this agreement.
Q. I hand you a letter of March 26th purporting
Dep.
3/31/64 to bear your signature, Mr. Lyne, and ask you if
page 34 ~ you can identify it (indicating)?
·
A. This is a letter that I wrote to S. L. Nusbaum.

S. L. Nusbaum and Company, Incorporated, v.
Atlantic Virginia Realty Corporation

31

Kerry R. Lyne.
Q. In taking over the Atlantic Mills property, did Independence Bus Corporation sign any agreement with the
grantor by which it expressly agreed to honor the letter
agreement dated May 3, 19601
A. No, not to my knowledge.
Q. Was there any written agreement between S. L. Nusbaum & Company and Independence Bus Corporation whereunder Independence Bus contracted for services from S. L.
Nusbaum & Company~

Mr. Gawrys: Mr. Nusbaum, I am going to object to the
question as being leading. I believe you can ask if there were
any agreements and what the agreements were.
Mr. Nusbaum: I am simply trying to expedite the facts,
Mr. Gawrys, but I will break that down into a8 many questions as necessary to get the answer, if you feel that any prejudice is done to your client by the form of. the question.
Q. 'Vhat written agreements at the time you acquired this property existed between Independence Bus Corporation and S. L. Nusbaum & Com~ pany 1
A. None.
Q. Did any written agreements thereafter come into existence between those two firms 1
A. No. This is to my knowledge.
Q. Between S. L. Nusbaum and Company and First National Bank, were there any written agreements T
A. No.
Q. Was Independence Bus Corporation at liberty to discontinue its relationship with S. L. Nusbaum & Company?

Dep.
3/31/64
page 35

Mr. Gawrys: I object to that question, Mr. Nusbaum. You
are calling for a conclusion of this witness.
Mr. Nusbaum: This witness is counsel for the First National Bank, and I am asking him as a matter of fact whether
or not the First National Bank and its Independence Bus
Corporation were in a position to terminate the rent collection
by S. L. Nusbaum & Company.
Mr. Gawrys: You are asking for an opinion of law, Mr.
Nusbaum. We object to this question.
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Mr. Nusbaum: It is for the witness to say.
Mr. Gawrys: Subject to our objection, let the
witness answer, since we can't come back here to
~ Boston.
Mr. Nusbaum: Let the question be answered,
and the Court can rule whether or not the answer can come
to the attention of the triers of fact.

Dep.
3/31/64
page 36

A. I don't feel I can answer it.
Q. In March, 1962, when you wrote the letter which I have
just shown you, what services at that time did you call upon
S. L. Nusbaum & Company to render?
A. I don't believe we called on them to render any services.
We told them who was the new owner. I don't see where there
are any services requested.
Mr. G~wrys: I am objecting to any testimony which is
pure hearsay.
A. You are referring to my letter, are you not?
Q. Yes.

A. There were no services specifically set f(lrtb there. It
w.as to put you on notice we were the new owner.
Q. Did anything in your letter direct or imply that S. L.
Nusbaum & Company should discontinue its collection of
rents and its deduction of its commissions?
Dep.
3/31/64
page 37

Mr. Gawrys : Objection. The letter speaks for
itself. If Mr. Nusbaum wants to introduce it sub~ ject to our objection, he may do so. But to ask the
witness to testify as to his analysis of this letter
is improper, and we object to this line of questioning-.

A. No.
Q. What was the intention of Independence Bus Corporation and First National Bank at the time this letter was written as to the future collection of rent?
Mr. Gawrys : We object to this question.
A. That they .would be collected by S. L. Nusbaum & Company.
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Q. And what was its intention or their intention with reference to rental commissions T
Mr. Gawrys: We object to that question.
A. Would proceed on the arrangement that they had prevviously made with Anjo Corporation.
Q. Were you at the time you wrote this letter familiar with
the letter agreement dated May 3, 1960?
A. Between Nusbaum andQ. And Anjo Corporation Y
A. Yes, I was familiar with it.
·Would you tell me one thingY I don't recall whether it was
with Zoby or Anjo itself.
Dep.
3/31/64
page 38

Mr. Nusbaum: I offer this letter as Mr. Lyne's
Exhibit No. 1.
Mr. Gawrys : Let the record show that the de~
fendant objects to the admissibility in evidence of
Lyne Deposition Exhibit 1 offered by the plaintiff.
(Letter dated March 26, 1962, from Mr. Lyne to the plaintiff, marked "Plaintiff's Lyne Deposition Exhibit 1. ")

Q. Can you identify the document that I have just handed
you, Mr. Lyne Y
A. Yes.
Q. Will you state what it is, please?
A. It was an agreement between Anjo Corporation and
S. L. Nusbaum & Company concerning the Atlantic Mills
property.
Q. Is this agreement referred to in your letter of March
26th just mentioned?
A. It is.
Q. Is this the agreement pursuant to which Independence
Bus Corporation continued S. L. Nusbaum & Company as a
party collecting rents in the Atlantic Mills property?
Mr. Gawrys: Objection.
A. It was on this basis that we continued the arrangement.
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Q. Was any negotiation undertaken between
Dep.
S. L. Nusbaum & Company and Independence Bus
.3/31/64 Corporation?
page 39 ~ A. No, sir.
Q. For an extension or renewal or modification
of this arrangement Y
A. No.
Mr. Gawrys : Objection.
Mr. Nusbaum: I want to offer this as Exhibit No.2 for the
plaintiff.
(Agreement dated 3rd day of March, 1960, between S. L.
Nusbaum & Company, the plaintiff. and Anjo Corporation, re
Atlantic Milh;, marked "Plaintiff's Lyne Deposition Exhibit
2. ")
Q. I want to show vou a series of letters addressed to or
written by you in smne cases, and in other cases copies of
these letters were marked to indicate that they came to you.
Now I ask you whether your file discloses the presence of the
originalg or copies of each of these?
A. They do, except for one.
This April 12th letter which is on tissue, the Akiba, Inc. is
not in this file because my Akiba files are down on another
floor. And there are two of them. Otherwise, yes.

Mr. Nusbaum: I offer these letters individuallY
as exhibits in sequence, Nos. 3, 4, 5, et cetera.
·
Mr. Gawrys: We object, of course, to the ad~ missibility of the documents in evidence.
Mr. Nusbaum: It is my understanding· that Mr.
Gawrys acknowledges the authenticity of each of these letters
in the sense that they were written by the people who purport
to have written them, that they were received by the addressees, and if they are copies rather than signed originals,
they are true copies and have the same dignity as though
the original were offered. He does not waive any objectiong
as to materiality or other similar considerations bearing 011
admissibility.
Mr. Gawrys: My only agreement is. that I am not requiring·
Mr. Nusbaum to produce the originals of these letters, but I
am reserving all other objections as to the admissibility of
these documents.

Dep.
3/31/64
page 40

S. L. Nusbaum and Company, Incorporated, v.
Atlantic Virginia Realty Corporation

35

Kerry R. Lyne.
Q. Will you state what this correspondence relates to, Mr.
Lyne, and explain your own role in the events covered in this
correspondence Y

Mr. Gawrys: Objection.
(Discussion off the record.)
Mr. Nusbaum: It is agreed that Mr. Lyne has the originals
in the instances whereDep.
The Witness: I have the originals or copies.
3/31/64
Mr. Nusbaum: He has the originals or copies
page 41 ~ of these letters in his :file.
The Witness : In most instances, these letters
have to do with giving notice to the· tenant ·and to S. L.
Nusbaum, et cetera, as to where rental checks are to be sent.
In all instances the letters say the rental checks are to be sent
to S. L. Nusbaum. My own letter states until further notice,
I think, or something of that sort, but the whole thing points
to S. L. Nusbaum collecting the rents. And further there is a
letter in there from Virginia Dare Stores and Atlantic Mills
stating that some repairs are necessary to the building. There
is a copy of a letter to Mr. Robert Baker. That was reported
to me by Broughton, I think.
Mr. Gawrys: Let the record show I am objecting to this
line of testimony in connection with these documents, that
the defendant was any party to this correspondence.
The Witness: I am almost sure that letter was forwarded
to me by Broughton. I am sorry. That letter, I am referring
to Mr. Baker, was forwarded to me by Atlantic Mills and
Virginia Dare Stores.
Dep.
3/31/64
page 42

~

Q. Mr. Lyne, did you receive a letter dated
March 30th from Arthur Shapiro of Virginia Dare

Stores?
A. I did.
Q. What was the purpose of the letter?
A. It was a reply to a letter of notice to Virginia Dare
Stores telling them that a check was to be made payable to
us and forwarded to S. L. Nusbaum. and Virginia Dare is
requesting a letter from Anjo Corporation, the former own-
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er, advising that this is the case, that the case is rather that
Independence Bus were the new owner.
Q. This is a copy of Mr. Shapiro',s letter?
A. Yes.
Mr. Nusbaum: I ask that be marked.
Mr. Gawrys: Let the record reflect we object to the admissibility of all these documents.
(Letter dated March 30, 1962, from Mr. Arthur Shapiro,
Controller, Virginia Dare Stores, to Mr. Lyne, marked
"Plaintiff's Lyne Deposition Exhibit 3.")

Q. Did you receive on April 10th this letter from Mr. S. L.
Nusbaum & Company, Mr. Lyne (indicating) Y
A. Yes,. I did.
Q. Signed by J. W. Broughton?
A. That is correct.
Dep.
3/31/64
page 43 ~

Mr. Nusbaum: I ask this be marked Exhibit
No. 4 of this deposition.

(Letter dated April 10, 1962, from Mr. Broughton to Mr.
Lyne, marked "Plaintiff's Lyne Deposition Exhibit 4. ")
Q. I show you a letter of April 12th, and ask if you wrote
that letter, Mr. Lyne (indicating)?
A. Yes.
Q. Does this letter have any connection with the letter you
received from Mr. Broughton on April 10th?
A. That is correct.
Q. Will you explain the connection, please?

Mr. Gawrys: Objection.
A. Well, I was complying; with a request of Mr. Broughton
in the letter to have rental checks sent directly to S. L. Nusbaum & Company.
Mr. Nusbaum: I offer the letter dated April 12, 1962 as
Exhibit No.5 of Mr. Lyne's deposition.
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(Letter dated April 12, 1962, from Mr. Lyne to Virgini!l
Dare Stores, marked "Plaintiff's Lyne Deposition Exhibit
5. '')
Q. Mr. Lyne, can you say by whom the original of this
letter was signed~
A. By me. I was secretary of Akiba, Inc. That
is an error, by the way. It should not have been
Dep.
3/31/64 Akiba.
page 44 ~ Q. Will you please state what signature would
have been correct~
A. Independence Bus Corporation.

Mr. Gawrys: You are referring to Exhibit 5, is that cor. rect?
The Witness : Yes.

Q. Did you make explanation of this on a subsequent· occasion?
A. Yes, I did.
Q. By what means f
A. Well, I wrote to Mr. Harold G.ottfried of the Virginia
Dare Stores and explained that the letter had been signed
by Akiba, Inc., rather than Independence Bus Corporation,
and tried to straighten the matter out by explaining how we
had become owners of the property.
Q. Is this your letter of April 20, 1962?
A. That is correct.
Mr. Nusbaum: I offer this as Plaintiff's Exhibit No. 6
of Mr. Lyne 's deposition.
(Two-page letter, dated April 20, 1962, from Mr. Lyne to
Mr. Harold Gottfried, Virg-inia Dare Stores, marked "Plaintiff's Lyne Deposition Exhibit 6. ")
Dep.
3/31/64
page 45

Q. Did you receive a copy of an April 25, 1962
letter signed bv Wayne Lustig~
~
A. That is correct.
Q. Who is Mr. Wayne Lustig?
A. Wayne Lustig- was in the office of Gordon Campbell,
was an associate of Gordon Campbell, and at this time was
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representing Mr. Leo T. Zoby, who had complete control of
Anjo Corporation.
Mr. Nusbaum: I offer this as Exhibit 7.
(Letter dated April 25, 1962, from Mr. Wayne Lustig to
Mr. Martin L. Conrad, marked "Plaintiff's Lyne Deposition
Exhibit 7. ")

Q. I show you a letter of April 27th addressed to Mr.
Harold Gottfried, with a copy to you. Did you receive a copy
·
of this letter (indicating) 7
A. Yes, I did.
Mr. Nusbaum: I offer this as Exhibit 8.
(Letter dated April 27, 1962, from Independence Bus Corporation to Mr. Gottfried, marked ''Plaintiff's Lyne Deposition Exhibit 8. ")
Q. I show you a letter dated May 4, 1962, bearing your
signature. Did you write this letter to Mr. J. W. Broughton
·
(indicating) Y
A. Yes, I did.
Q. Did Mr. Broughton remit to the First National Bank
the April and May rents referred to in your letter!
·

Mr. Gawrys: I object to that. I don't know how Mr. Lyne
can testify to that.
Dep.
3/31/64
page 46

~

A. I don't know of my own knowledge.

Mr. Nusbaum: I offer this as Exhibit 9.
(Letter dated May 4, 1962, from Mr. Lyne to Mr. Broug'hton, marked "Plaintiff's Lyne Deposition Exhibit 9. ")
Q. Did you receive a letter dated August 6th from the tenant of the Atlantic Mills property and the Virginia Dare
Stores?
A. Yes, I did.
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Q. Is this a copy of that letter (indicating)?
A. Yes, it is.
Mr. Nusbaum: I ask that be marked Exhibit 10 of Mr.
Lyne 's deposition.
(Letter dated August 6, 1962, frem Atlantic Mills Thrift
Center to M1·. Lyne, marked ''Plaintiff's Lyne Deposition Ex.hibit 10. ")

Q. To what does the letter pertain, sir?
Mr. Gawrys: I object to that. The letter is self-explanatory.
A. Let me preface this by saying that we of course required
a status report from Atlantic Mills Thrift Center and Virginia Dare Stores Corporation, which was the guarantor of
the lease for Atlantic Mills, stating that the lease
Dep.
was not in default in any respect a.t the time that
3/31/64 we were to close ·our sale of the Atlantic Mills
page 47 ~ property.
Q. While Independence Bus Corporation owned
this property, who paid the real estate taxes on the property,
Mr. Lyne?
A. This I do know. They were paid directly from t];J.e bank.
Q. Did the bank also make the payments on the first mortgage?
A. Yes.
Q. Do you know Mr. Leo Zoby personally?
A. I do.
Q. Have you ever discussed his rental ag-reement or Anjo
Corporation's rental ag-reement with S. L. Nusbaum & Company with him?
Mr. Gawrys : Objection.
A. Yes.·
My best memory is Yes.
Q. Can you recall the nature of those discussions at all?
Mr. Gawrys: Objection.
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A. My only memory of the discussions is that he gave us
the letter agreement, which is Exhibit 2, when we asked if
there were any agreements which we should be made aware
of concerning this property.
Q. What was the source of your original inforDep.
3/31/64 mation as to the role of S. L. Nusbaum & Company
page 48 ~ in connection with this property?
Mr. G,awrys : Objection.
A. I don't remember.
Q. Did you participate in the sale of the Atlantic. Mills
property made by Independence Bus Corporation?
A. Yes, I did.
Q. Would you give an account of the negotiations in this
transaction f State with whom you negotiated, approximately
when the negotiations commenced and what records or contracts they resulted in.
Mr. Gawrys: I object to this testimony in so far as it
relates to any discussions and negotiations prior to the signing of the written contracts or the execution of the written
deed conveying this property to the Atlantic Virginia Realty
Corporation.
A. Around the 21st or 22d of June, 1962, Mr. King Upton
of the First National Bank and myself were down in Norfolk
discussing various properties and problems iu connection with
-well, I refer to it as the Zoby loan from the bank. We were
in Mr. Gordon CampbelPs office at the time. I remember that
Mr. Zoby was present, Wayne Lustig and Gordon
Dep.
Campbell who were representing Zobv and Mr.
3/31/64 Upton and myself were in Mr. Campbell's private
page 49 ~ office. While we were discussin~ these various
problems Atlantic Mills was mentioned in the
course of them. But there were many, manv other problems
we were discussing on that particular day. Mr. Harvey Lindsay, who was a broker in Norfolk, a real estate broker, young
Mr. Harvey Lindsav-I think be is Harvey Lindsay, Jr.,came into Gordon Campbell's office-not to where we were,
but came into Mr. Campbell's office with Mr. Robert Baker.
and Mr. CampbelJ 's Recretary came in and said he wanted to
discuss the Atlantie Mills pronertv with us. possible sale.
We really at that time did not 'want to sit down and talk
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about Atlantic Mills because we were involved in a lot of other
matters. Finally it was decided that I would go out and say.
"We are delighted you are interested, but won't you come
back another day?''
Then it appeared, when I did speak with Mr. Lindsay and
Mr. Baker, that there was a very genuine interest
Dep.
in the property on the part of Mr. Baker, and we
3/31/64 decided that we would break off our discussions in
page 50~ Mr. Campbell's office and go into the possible
Baker deal more thoroughly, which we did.
We had been asking $100,000 for the property over and
above the mortgage. It is my memory that Mr. Baker agreed
to a $90,000 figure and at this time we went into great detail
on what were the-well, we went very thoroughly into all
matters concerning the property. This included, of course, the
Atlantic Mills lease, and it also included the letter agreement between Anjo and S. L. Nusbaum Company. We of
course dicscussed cash throw off and value of the property,
etc.
It was made clear at that time, certainly to Mr. Baker, that
when offering- the property there was a management contract attached to it, which we were going to make evident to
any purchaser of the property. Mr. Baker acknowledged existence certainly of all these documents affecting the property,
and we in turn Rt that time requested Gordon Campbell's office to represent Independence Bus Corporation in the matter
of the sale of this property to Mr. Baker.
I remember even checking on the credit of Mr.
Baker~s outfit at that time to see if we were really
Dep.
3/31/64 dealing with somebody who was making a firm
page 51 ~ deal with us.
Mr. Lustig of Mr. Campbell's office drew up a
purchase and sale agreement. I can't remember now on the
agreement whether it was executed then or whether it was
executed later, but it was drafted that day. Mr. Lustig did
draft it up the same day. At that time we turned over all of
our records of this property. I mean our copies of documents
affecting the property. We gave them to Mr. Lustig. I'm not
sure of this, but I think he turned them over to Mr. Baker at
that time. That is my best memory of what happened that
day.
Q. Is the paper I now hand you entitled, ''Official Sal~s
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Contract" and marked Exhibit 3, is that the contract which
was prepared?
A. Yes, that is.
Mr. Gawrys: Let the record reflect that we object to Mr.
Lyne 's testimony in connection with the negotiations.
Q. Was the addendum prepared at the same timeT
A. No, sir.
Q. Was it prepared before the contract was signed T
A. Yes, it was. It was prepared in Mr. Baker's
Dep.
office is my memory of it. I mean the original draft.
3/31/64 of it was prepared at Mr. Baker's office, and. I
page 52 ~ made some changes in it which were approved bv
Mr. Baker, and then we executed it and sent it
down to Mr. Baker. This is mv memorv of how it was handled.
Q. Did you find out who ~nv of th.e other personalities of
the huver were besides Mr. Baker?
A. No, sir. We were giving- it to Loomis .T. Grossman. We
understood this was Mr. Baker's father-in-law. I think that
was the representation to us. Then nrior to the acutal execution of the l'l!!reement. Mr. Baker told. us that it was going to
go into 10 Barrow Street Corporation.

Mr. Gawrys: Objection.
Q. When did it :first appear that the purchaser would be
Atlantic Virginia Realty Corporation?
A. Not until just before we were going to close. Maybe a
few days before.
Q. When did you close, sir?
A. August 14, 1962, is my memory. Yes, it is.
Q. Did you know of a settlement of any relationship between Atlantic Virginia Realty Company and the tenant or
lease guarantor of the property?
Dep.
A. No.
Q. I'm speaking of at the settlem~nt on August
3/31/64
page 53 ~ 14th. ·were you aware of any relationship between
Virginia Dare Stores Corporation at that time?
A. Oh, yes.

Mr. Gawrys: The witness has alreadv answered that question, Mr. Nusbaum, and I believe he said it was August 21:-;t.
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The Witness: August 14th I think we settled. Was it August 21,st Y There was a holdup on this thing because the title
company wasn't ready. I think we closed on August 14th but
there was an escrow. The title company wasn't ready.
Q. What do you understand to be the relationship between
Atlantic Virginia Realty Corporation and Virginia Dare
Stores Corporation Y

Mr. Gawrys: I object to that, Mr. Nusbaum. You are dealing with the knowledge of the settlement, and we dealing with
what Mr. Lyne knew to be a fact at that time, and not any
subsequently acquired knowledge.
Mr. Nusbaum: Let's get what ·he understands to be the
relationship and when he acquired this knowledge.
Dep.
3/31/64
Q. What is the relationship, to the best of your
page 54 ~ knowledge, between Atlantic Virginia Realty Corporation and Virginia Dare Stores Corporation Y
Mr. Gawrys: Object.
·A. To the best of my knowledge it is a wholly-owned subsidiary of Virginia Dare.
Q. What is Mr. Conrad's affiliation with this transaction Y
A. He represented Atlantic Virginia Realty Corporation
at the closing.
Q. Do you know whether he has any association with Virginia Dare Stores Corporation Y
·
A. My knowledge of Mr. Conrad's connection with the lessee is that he was the attorney who was written to as being
counsel for Virginia Dare when we were lookin~ for status
reports. This was on the notice provisions actually as to
where rents were to go, where notices were to go. But that is
it as far as I know.
Q. At the time when you first met Mr. Baker, had this
property been offered to Virginia Dare Stores Y
Mr. Gawrys: Objection.
A. I don't remember. I think it had· been. Excuse me. Now
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going back again, I think they had a right of first
refusal under the lease, but I don't have a copy of
the lease present. I have just checked this lease,
~ but I don't have a copy of the lease present. I have
just checked this lease, and my statement is wrong.
I was thinking of another property, another Zoby property in
Norfolk on that right of refusal.
Q. Does S. L. Nusbaum & Company at this time have any
current business relationship or business with the First National Bank or Independence Bus, as far as you know'
A. Not to my knowledge.

Dep.
3/31/64
page 55

Mr. Gawrys: I object to that. I don't know how Mr. Lyne
could know what business S. L. Nusbaum had with the First
National Bank of Boston.
Mr. Lyne is of attorneys for the First National Bank of
Boston. Is that correct, Mr. Lyne?
The Witness : That is correct.

Q. At the settlement of the sale between Independence Bus
Corporation and Atlantic Virginia Realty Corporation, was
any adjustment made as to the items mentioned in Paragraph
3 of the addenda of the sales contract?
Mr. Gawrys: I object to your question, Mr. Nusbaum. Mr.
Lyne is your witness.
Dep.
Q. What was done, if anything, at the settle3/31/64
page 56 ~ ment between Independence Bus and Atlantic Virginia Realty pursuant to Paragraph 3 of the rider
of the contract?
Mr. Gawrys : Objection.
A. As usual in any sale adjustments were made for taxes,
insurance, rents, etc.
Q. Referring- to the ''etc.". Mr. LyneA. And we did make. as it states here, navments under
manaR"ement contract. We did make an adjustment at the
time of closinR" for navment to S. L. Nusbaum & Co. of our
share of tbP. rent~ that were to he C'ollected un to that time,
up to the time of closing.
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Mr. Gawrys: I will restate my objection.

Q. Are you able to state in what manner the August rents
were handled at the settlement?
Mr. Gawrys: Objection.
A. Well, to the best of my knowledge the rent wRs prorated and we received-well, it would be fourteen days of
August rental. And of that fourteen days of August rental;
that we received, 6 per cent would have gone to S. L. Nusbaum & Co.
Q. Do you know to whom the August rent check went, do
you recall?
A. I don't know of my own knowledge, no. I don't remember.
Dep.
Q. Were you requested by 10 Barrow Street
3/31/64 Corporation or any of its successors in interest as
page 57 ~ a purchaser to supply any form of assurance or
indemnity ~oncerning future rental commissions T
A. No, sir.
Q. Were you advised at any. time before settlement that
Atlantic Virginia Realty Corporation or 10 Barrow Street
Corporation intended to discontinue the rental commissions?
Mr. Gawrys: Objection.

A. No.
Q. Were you spplied by 10 Barrow Street Corporation or
its ·successor with any documents whereby 10 Barow Street's
interest in this property was transferred to the ultimate purchaser?
Mr. Gawrys: I'm going to object to that, Mr. Nusbaum. I
believe you should restrict your question to -particular corporations or successors. Now we are representing Atlantic
VirR"inia Realtv Corporation in this case. Atlantic Virg-inia
Realtv is a defendant. It is not bound by what anyone else
may have done.

0.. Can vou state bv what legal instrument. document. t.he
rights .of 10 Barrow Street Corporation in June 23, 1963 sales
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contract became transferred to Atlantic Virginia Realty Corporation¥
Dep.
3/31/64
page· 58

~

Mr. Gawrys: Objection.

A. I honestly don't remember. I was informed by phone
in the first instance that it had been assigned.
Q. Do you know whether First National Bank or Independence Bus still retains any interest in any of the real estate corporations which Mr. Zoby turn.ed over as security or
collateral?
A. To my knowledge, no, but tl1at is to my knowledge.
Q. Do you recall to what person or corporation Anjo Corporation's stock was transferred?
A. I really don't. I know two possibilities but how it actually happened I'm not sure.
· Q. What was the :final sales nrice of the c:>nuitv in this
property as sold to Atlantic Virginia Realty by Independence
Bus?
Mr. Gawrys: If I may interrupt for just a moment. von
introduced certain documents, at which time I stated we had
an obiection to them, and I was going to wait until you completed introduction of them. I will restate my objection. and I
still notice you have still ·some documents bv vour
Dep.
side which ·have not been introduced. Those were
3/31/64 part of the documents to which I was referring.
page 59 ~ Are you going to introduce the remainin,g- documents?
Mr. Nusbaum: I think I am.
Mr. Gawrys: Then I will reserve my objection until a
later time.
A. The sales price was $90,000 subject to adjustments for
taxes, insurance, rent, etc. We. made an error actually in the
computation of these adjustments at closing; that Mr. Conrad
arid myself straig-htened out when it actually came to his
knowledge later. We had made an error on how, for instance,
interest pavments were made _on the mortgage, whether it
was prepaid, etc. Subject" to adjustments of about, I would
say, rougohlv, $3,000, maybe a little more than that, it was sold
for $90,000.
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Q. Were the rental commissions to S. L. Nausbaum & Company discussed at that settlement by you with anyone?
Mr. Gawrys: I object to that.
A. Not in the course of the ·settlement. After the settlement
they were.
Q. With whom did you have the discussion and what was
it, please?
A. With Marty Conrad. This is to my best
Dep.
memory. After the deal had closed and we were
3/31/64 all collecting our gear and what have you, Marty
page 60 ~ held up the exhibit, my Exhibit 2, and said something like, "Kerry, what do you think of this!"
and I said, "What do you mean 7" or something of that sort.
Now the words I'm using are just a rough estimate of my
memory but Marty said to me, "Do you think this runs with
the land, or do you think this is a personal obligation of
Anjo7" And I said, "I don't know." And that was it. We
didn't go any further with it than that. But that was after the
deal had been closed.
Q. Was that on the same day as the closing?
.A. Yes, that was the day of the closing. We were down
in New York. We closed in Mr. Conrad's office. As I FJav we
all had our checks in our pockets. They weren't actually in
our pockets. They were in escrow to the title company until
they cleared up their work. .And I was going· home.
Q. Had you had any prior discussion of that character with
any other party representing the purchaser T
A. Absolutely not.
0. I show you a letter you wrote to Brou~hton on .Tuly
26th and ask you about the subject matter. Would you P-xplain
whRt nrompted the letter?
A. Well, this goes again intoDep.
3/31/64
page 61 ~ Mr. Gawrys: My objection to this line of ques. ·
tioning.
·
·
A. (Continuing)-into the status report that we had to
have at closing from Atlantic Mills and in turn Virginia Dare.
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because Virginia Dare was the guarantor. I have mentioned
this previously.
Q. Why did you have to have it at closing~
A. This is standard practice as far as we are concerned.
Whenever there is a lease on property you are going to be
responsible for any ·Of the landlord's defaults or what have
you prior to closing. We had to be sure that we were clear
in this respect. And, furthermore, the buyer under the agreement 'had a right to understand that the lease was in full
force and effect and that we were not at fault under the terms
of the lease at the time of closing.
Mr. Nusbaum: I offer this.
(Letter, dated July 26, 1962, from Mr. Lyne to Mr. Broughton, marked "Plaintiff's Lyne Deposition Exhibit 11. ")
Q. Did you request the issuance of this letter of July 17,
1962, which I now show to you, addressed to Mr.
Dep.
Baker (indicating)? Did you request Atlantic
3/31/64 Mills or Virginia Dare Stores to write that letter
page 62 }- to Mr. Baker~
A. No.
Q. By what means did you undertake to obtain this status
report from the tenant, if you recall?
A. Well, in the first instance, we wanted S. L. Nusbaum to
get this status report for us. We felt it was part of our duties,
and I was pressing this for some time when I would be in
Norfolk or I would call Mr. Broughton, and when I would
be in Norfolk I would drop in on him personally.
Mr. Gawrys: Let the record show that we object to this
answer.
The Witness: He said he realized the extreme importance
of this ·status report to us, and that he wanted it, and I received various correspondence from Mr. Broughton sayingthat repairs had been made, that he had checked with the
manag-er of tbe store and had been told that all repairs had
been made. We paid various contractors, etc. I should not sav
we paid. I should say that Independence Bus through the
bank paid some bills on the property, but then we found out
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from Mr. Gottfried that he was still objecting.
I spoke with Mr. Gottfried on the phone several
times about this, and he was complaining of the
~ vario~s matters which had existed from the time
Atlantic Mills had moved into the building.
Q. Did Mr. Baker propose any adjustment of the purchase
price on account of repairs?

Dep.
3/31/64
page 63

Mr. Gawrys:
have done.

I object to anything that Mr. Baker may

A. I really don't recall whether Mr. Baker personally made
any such request.
Q. Was any adjustment of the purchase price proposed by
the purchaser on account of repairs Y
Mr. Gawrys: Which purchaser are you referring to, Mr.
Nusbaum?
Mr. Nusbaum: Any purchaser from Virginia
Dare Stores relating to this sales contract of June
Dep.
3,131/64 23rd.
page 64 ~ Mr. Gawrys: We object to the question unless
you break it down. There are a lot ·of different
companies or corporations involved.
Q. In connection with settlement under this contract, who
was the ultimate party to whom the property was conveyed?
A. Atlantic Virginia Realty.
Q. Did that party or any of its predecessors in interest
propose any adjustment in the contract price because of the
alleged need for repairs?

Mr. Gawrys: Objection again unless it is restricted to Atlantic Virginia Realty Corporation.
Mr. Nusbaum: I offer this.
(Letter dated July 17, 1962, from Mr. Gottfried to Mr.
Baker, marked "Plaintiff's Lyne deposition Exhibit 12.")
Mr. Gawrys: Let the record show that the defendant objects to the introduction into evidence of ·Lyne deposition
Exhibits 3 and 4.
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Q. What was intended by the Independence Bus Corporation and First National Bank in its contract of sale and later
negotiations with 10 Barrow Street as to the real estate commissions to S. L. Nusbaum & Company after settlement under
that contract Y

Dep.
3/31/64
page 65

~

Mr. Gawrys: I object to that queston, Mr. Nusbaum, as calling for hearsay testimony. It is objective opinions of counsel, opinions, conclusions, etc. The
question is highly improper.
A. It was intended that the buyer be made aware of the
agreement, which is my Exhibit 2, and that the buyer give
any recognition that a court of law of Virginia would give
it.
Q. Is this the same recognition that Independence Bus Corporation gave the agreement Y
Mr. Gawrys: I object to that question, Mr. Nusbaum. The
witness has already answered the previous question.
Mr. Nusbaum: This is a different question. You objected
to the last one, if you remember.
Mr. Gawrvs: Mr. Lyne is an attorney practicing- in Boston. He certR.inly is not qualified to state what !l Virginia
court would do, how a Virginia court would treat this agreeIDPTlt.

The Witness: That wasn't the ouestion, was iU We
honored the a~reement while we were the. owners of the propertv.
'
Mr. Gawrvs: I repeat my objection to that question and
the answP.r.
Den.
The Witness: I would further like to state that
3/31/64 a11 napers iJrawn on this transaction were nassed
page 66 ~ on by Virginia counsel, were drawn by Virginia
counsel.

0. When Independence Bus CorlJoration took title to this
property from Anjo corporation, you had Virginia counsel
at that time. did you not?
A. Yes, we did.
Q. ·Who were they!
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A. Gordon Campbell's office.
Q. Were Willcox, Cooke, Savage & Lawrence your counsel!
A. On this particular property!
Q. When the property was acquired from Anjo Corporation.
A. Oh, excuse me. Now, as I recall-this is my best knowledge of it-yes, they were counsel, and they did the title on
the property. That i1:1 my memory. They ran the title for us
on that property. As far as the transfer, as I have told you,
that this was handled by somebody else in this office. But I'm
practically positive that this was done by Dick Spindle.
Mr. Nusbaum: All right. Will you please answer Mr.
Gawrys?
Mr. Gawrys : Let the record show that my cross examination of Mr. Lyne is without waiver of objections to questions
asked on direct examination and to the answers elicited
thereto. Since this is being taken bv deposition in
Dep.
Boston, it will be necessary for me to cross
3/31/64 examine in certain of these areas, and it is underpage 67 ~ stood that my cross examination is without waiver
of objections heretofore made. Is that correct, Mr.
Nusbaum?
Mr. Nusbaum: That is what you have stated.
Mr. Gawrys: Is that corecU Do you ag-ree that my cross
examination is without waiver of the objections T
Mr. Nusbaum: You are stating that you are not withdrawing your objections. and you are cross examining- him notwithstanding. I hear what you say; I don't agree that yom~ cross
examination can or can't be made witl1out any waiver.
(Discussion off the record.)
Mr. Nusbaum: I agree that in so far as vou have stated
objections and reserve the rig-ht to make others, you are not
giving up that right by asking these questions.
CROSS EXAMINATION.
By Mr. Gawrys:
Q. Mr.. Lyne, when Indepdent Bus Corporation took over
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the Atlantic Mills proper, did S. L. Nusbaum Company communicate with Independent Bus Corporation Y
Dep.
A. Not to my knowledge. Excuse me. In this per3/31/64 iod we had been in contact with V. H. Nusbaum,
page 68 ~ the president of the corporation. But that was in
conversation. There was never any correspondence, to my knowledge as I say.
·
Q. Did S. L. Nusbaum make any claim on Independent Bus
Corporation for the full amount of its commissions based on
the rental which would be due for the. entire period of the
lease?
A. Are you asking me as a point of fact?
Q. Did they make any such claim on Independence Bus Corporation to your knowledge?
A. I don't believe that was ever formally stated, no
Q. Did they make an informal request of that tvne Y
A. I can only tell you this on that particular fact. and I
don't know whether you would want me to go into it because
I don't remember this myself. But I saw in some notes in my
file.
Q. You saw in your notesA. Well, I mean this is the only way I can answer thig question. I don't remember of my own personal knowledge anything along this line, but I do have something in my file that
shows that this at one time was considered.
Q. So apparently S. L. Nusbaum & Company
Dep.
3/31/64 dealt with other persons besides yourself in conpage 69 ~ nection with this property?
A . .Yes. They dealt with Mr. Upton. And in this
particular instance it may have been with Mr. Upton. but
there was at some time something which never passed on,
never took any action on. There was at one time early in the
game, before I think I ever came into the picture really on
this deal-I was assigned to this after the original negotiations as far as the Zoby properties had been made by Mr.
Zoby and various interested parties in the bank and Mr.
Harrigan of this office, my partner.
Q. I see. When did you begin to work on this case, sirT
A. I would think it would be around the beginning of
March, 1962.
But I'm taking that from my file. These letters are to Mr.
Harrigan here.
Q. I see. May I see the memorandum to which you are referring, sir T
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A. Yes.
Q. Do you have anything in your file, a memorandum, pertaining to any claims made by S. L. Nusbaum & Company
against Independence Bus Corporation relative to commissions due in respect to this lease?
Dep.
3/31/64
page 70

Mr. Nusbaum: You have mentioned Independence Bus Corporation, and the memo that you and
~ I have been shown by Mr. Lyne in his file doesn't
have anything to do with any claim presented to
or against Independence Bus Corporation and precedes their
acquisition of the property. Is this a memorandum that you
are referring to, Mr. Gawrys ~
Mr. Gawrys: I'm referring to the memorandum that Mr.
Lyne just showed us.
Q. What is that memorandum, sir?
A. It is undated. As I told you previously, I have no
memory of the actual subject matter in back of this. Actually,
to my knowledge, it was Mr. Upton who I got this information
from. This is a memo which covers an enormous amount of
properties-not enormous, but all the properties that Leo
Zoby was interested in and that we in turn were interested in
and the various items that we were going to have to be looking for and what have you if we took over the properties.
There is no date on it. It is simply a memo to the file. It is
a personal memo. It was not sent out to anybody, except to
probably Mr. Upton.

(Discussion off the record.)
Dep.
3/31/64
page 71

~

Mr. Nusbaum: If Mr. Gawrys desires this excerpt from Mr. Lyne's memorandum to be read
in the record and Mr. Lyne has no objection to
reading it, I have no objection.

Q. Would you read the particular excerpt?
A. Yes. "S. L. Nusbaum & Company-" This is the question I want to look into when I go down there and I don't
think I did it. I think it must have been Mr. Upton because I
'have absolutely no memory of this particular item here.
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"S. L. Nusbaum & Co. are agents for Anjo under Atlantic
Mills lease. Do they have a management control? If so, we
want to see. Do they have any claims against Anjo T If so,
what are they? Remember they are also agents on the Colton
property.''
This was the heading of this particular item, and then it
was answered on the memo, dictated I presume by me, but I
don't know.
"Mr. Henry Shook at S. L. Nusba11m ha~ manao·emP.nt
contract and will send it to Sprindle. We have not F~et.m this
contract. However, Mr. D. A. Nusbaum ("Poo~h") inform!';
me that it is a straight 6% management ('.ontrar.t.
Thev are willing to settle the Rame for !1-iH).OOO f(,
Den.
3/31/64
clean nn nictnre for sale of Atlantic MillR. ThiF~ is
page 72 ~ half of $30,000 which would be due them over life
of lease.''
Q. Can you tell us, sir, approximately what date you dictated that memorandum T
A. Just from my file I would say it would be ~ometime the
first two weeks or so in March if 1962, but I don't have a
date on the memo itself.
Q. This would be approximately the time the property was
in the -process of being conveyed to Independence Bus Corporation, is that right T
A. Around that time. All these various conferences were
taking place as to what was to be done with the Zoby property.
Q. Now thereafter did you make a decision to utilize the
services of S. L. Nusbaum & Company as management agents
for the Atlantic Mills pro-perty, sir?
A. What do you mean did we make a decision T
Q. I mean Independence Bus Corporation.
A. Make a decision to utilize S. L. Nusbaum T
Q. Yes, sir.
A. Yes, we did. We recognized the agreement
De-p.
for what it was worth.
3/31/64
Q. Independence Bus Corporation needed ·somepage 73 ~ one in Norfolk to look over this property, isn ~t
that right, sirT
A. That is right. And I take it that the fee charged by S. L.
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Nusbaum & Company was consistent with what some other
agent would charge, isn't that right, sir?
A. I don't know.
Q. What were they charging, do you know, for managing
this property, sid
A. The fee they were charging-I don't know what it was
for-was for 6% of the rentals collected.
Q. It was not contemplated that Independence Bus Corporation was going to hold thiR property for very long, was it,
sir?
A. No, it wasn't.
Q. Therefore it was easier to let S. L. Nusbaum Companv
manage the property for the period of time during which it
was owned by Independence Bus Corporation rather than to
litigate their entitlement to theMr. Nusbaum: I object to that as being any kind of a
proper legal question whatsoever.

Q. Let me rephrase the question, sir.
Mr. Nusbaum: You mean the questions.
Q. At that time, sir, Independence Bus Corporation was faced with a choice of allowing S. L.
Nusbaum Company to manage the property, rer ceiving therefor a 6% commission on the rents, or
litigating the right of S. L. Nusbaum Company to
Hpproximatf'ly $30,000, is that right, sir?

Dep.
3/31/64
page 74

Mr. Nusbaum: I restate the same objection. It is testimony, not a question.
Q. Let me rephrase it, make it simpler. At that point Independence Bus Corporation was faced with the decision of
whether to recognize or acceptS. L. Nusbaum Company as a
management agent or to litigate with S. L. Nusbaum Company, isn't that right, sir?
'
A. We didn't put it on that kind of a basis. Truthfullv
we accepted Nusbaum, but really and truly I don't recall
anv of us sitting down and weighing the actual possibilities.
Q. Well, the truth of the matter is you needed a management agent down there, didn't you 7
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A. Yes, I think we did.
Q. So you decided to go ahead with S. L. Nusbaum & Company, is that right?
A. ·well, we did go ahead with them obviously from the
record.
Q. Now may I ask you whether or not S. L. Nusbaum &
Company performed services for Independence
Dep.
Bus Corporation during the period of time Inde3/31/64 pendence Bus owned this property Y
page 75 ~ A. Yes, they did.
Q. There were substantial services performed,
were there not, sir?
A. I would rather tell you what the services were and th<'n
let somebody else judge whether they are substantial.
Q. All right, sir. Would you tell us what the services
were.
A. They collected the monthly rents and deducted their
commission from them and sent them right up to Jim Howe.
Q. Wb.o was Jim Howe, sir?
A. Excuse me. Jim Howe is the gentleman connected with
First National Bank of Boston who was handling the funds
for the Atlantic Mills property. You might say he was the
actual contact of the bank with S. L. Nusbaum & Company.
S. L. Nusbaum & Company also took care of hiring some persons for repairs which were necessary to the building. We
asked them to be responsible for .g-etting- the status renort
which has been mentioned several times in the course of mv
testimony. A.nd they did this for us to the best of their
ability.
Den.
They were unable to get us a satisfactory status
B/31/64 report as it turns out, but they did try. And they
page 76 ~ checked with the manag-er of the store. etc., and
examined the property. This was, I would say, the
month before closin2·. durinlr that period.
Q. Were thev naid anvthing- adnitional for the servi<'es
other than the 6% commisRion on th<' rent?
A. Not to my knowled~re.
Q. Dj.dn 't tliey ahw make some investigations into taxes
that hfld been paid with respect to this nroperty?
A. Exc11se me. "rhat is true. thev did. There was a situation
whPre we at thP- bank paid taxes. I mean Mr. Howe would
Rend out the checks for taxes, and apparently on taking
over this propertv we had checked the records. or the records
had been· checked for us-and by whom in that instance I
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don't know, to see what the status of the taxes was. It is my
memory that the Atlantic Mills property was in Norfolk, and
Norfolk goes a quarterly tax payment. The fourth quarter of
1961 had not been paid, and the first quarter of 1962 had
not been paid. This was our understanding at the time we
took over the properties. And that was incorrect.
We paid an extra. quarterly payment as it turned out. There
was a. duplication of payments and nobody to mv knowledge
has been able to figure out who paid that other
Dep.
quarter. I think it might have come out of Gordon
3/31/64 Campbell's office but I'm not sure. The Nm;baum
page 77 ~ people in that instance, when we heard about this,
checked this out for us and told us what the urocedure was, how to get a refund on the taxes that had been
paid twice.
Q. Did they also perform some services with re<~urct to the
insurance carried on the Atlantic Mills property?
A. Well, in looking at my file-this is not from nersonal
knowledge, I think on the insurance they saw to chan!!'in~:
the name of the lessor over to Independence Bus. I think that
is from one of the exhibits that Mr. Nusbaum showed me.
Q. Do they make any charge for this service?
A. Not to my knowledge, no.
Q. Is it not correct, sir, that S. L. Nusbaum & Company
attended to the obtaining of bids from different contractors
relative to certain repairs that had to be made on the property?
A. That is corect. I thought I had gone into that.
Q. And I believe they are instructed by Independence Bus
Corporation to have the repairs made, is that right, sir?
A. That is correct.
Q. And thereafter S. L. Nusbaum & Company
Dep.
paid the contractors and deducted the amount of
3/31/64 these uavments from the commissions?
pag-e 78 ~ A. I think you are wrong on that. I think Mr.
Howe paid those sums. I'm not sure of this. but
that is my memory. Could you give me a day I could check
my files on to see if I have letters from Mr. Howe on this?
Mr. Nusbaum: There is one $48 repair. Everything else
was paid by Mr. Howe.
The Witness: When were these done? I saw spme correspondence on this.
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Q. I hand you this document which was given to me by Mr.
Nusbaum (indicating).
A. I remember a figure of $722.
Mr. Nusbaum: I would like to state this objection, that I
object to this line of questioning which is apparently designed to show that the 6% commission collected from Independence Bus Corporation was for current services, when
in effect it has been stated that the commissions were paid
pursuant to the letter agreement of May 3, 1960, which clea,rl
says that the commissions, are for services heretofore rendered by you in procuring the above-mentioned lease. Mr.
Gawrys is attempting by parol evidence to vary the agreement or that phase of the agreement between Anjo Corpuration and S. L. Nusbaum & Company.
Dep.
3/31/64
page 79

~

(Discussion off the record.)

Mr. Nusbaum: Stipulation between counsel in the interest
of time. The roof repairs arranged by S. L. Nusbaum & Company resulted in invoices being sent to S. L. Nusbaum & Company at the completion of the work. These invoices were
transmitted by Nusbaum to First National Bank for payment on August 31, 1962. They involved $779 repairs by Roof
Engineering Corporation. And parking lot repair for $690.
The only disbursement ever made by S. L. Nusbaum & Co.
for the account of Independence Bus CorporaDep.
tion was the' $48.70 repair.
3/31/64
Mr. Gawrys: I am not agreeing to that being
page 80 ~ the only one.
Mr. Nusbaum: Strike that last part.
Mr. G.awrys: I will agree to that stipulation.
By Mr. Gawrys:
Q. You mentioned that S. L. Nusbaum Co. had done certain
work in respect to the taxes.
A. Yes.
Q. I hand you what appears to be a letter dated August
17, 1962, from Mr. Howe to Mr. Broughton.
A. Yes. I have a copy of that here.
0. Does that refer to the tax work to which you are referring, sir?
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A. Yes, it is. I think it would be it.
Mr. Gawrys: I offer this in evidence as Defendant's Exhibit 1.
(Letter, dated August 17, 1962, from Mr. J. C. Howe, Jr.,
to Mr. Broughton. marked "Defendant's Lyne Deposition
Exhibit 1. '')

Q. Do you have a copy of a letter dated April27, 1962, from
Mr. Shirley to Mr. V. H. Nusbaum Y
A. Yes, here it is here (handing).
Q. Mr. Shirley is real estate officer for the First
Dep.
3/31/64 National Bank of Boston Y
page 81~ A. Yes. He works in the real estatP department.
He is assistant vice president now. He was the real
estate officer at that time.
Mr. G,awrys: We offer this letter in evidence as Defendant's Exhibit 2.
Mr. Nusbaum: It is already in evidence.
Mr. Gawrys: Excuse me. Let the record show we were
referring to Exhibit 2 of Mr. Upton's, and therefore I withdraw my offer of this.
By agreement, document entitled, ''Roof Engineering Corporation", which appears to be an estimate or bill for certain work in Atlantic Mills property, is offered in evidence as
Defendant's Exhibit 2.
(Invoice of Roof Engineering Corp., dated August 24, 1962,
to S. L. Nusbaum & Co., marked "Defendant's Lyne Deposition Exhibit 2.")
Mr. Nusbaum: I don't waive my objection to the line of
questioning on the basis on which these services were rendered, in fact of the provision in the May 3d agreement stating that the commissions are for past services.
Q. Mr. Lyne, I hand you a document dated August 11, 1962, which purports to be a letter adDep.
3/31/64 dressed to yourself and signed by Mr. Broughton
page 82 ~ of S. L. Nusbaum & Co., and ask you if you received that letter, sir (indicating)!
A. Yes.
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Q. Did Mr. Broughton send you that letter as a result of
some inquiries you had made of S. L. Nusbaum & Company?
A. Yes. This was in the period of time we were really getting down to the wire in closing this deal. It had to do with
the status report. It was in reference to obtaining the status
report for us.
Mr. Gawrys : I offer this letter in evidence as Defendant's Exhibit 3.
(Two-page letter, dated August 11, 1962, from Mr. Broughton to Mr. Lyne, marked "Defendant's Lyne Deposition Exhibit 3. ")
Mr. Nusbaum: I object to the letter on the grounds of
irrelevancy, that it is part of an effort to vary what is obviously a payment for past services, contract for payment of
past services.
Q. The S. L. Nusbaum & Company did not charge Independence Bus Corporation for the services set forth in that
letter of August 11, 1962, did they?
A. Not to my lmowledge.
Q. Following the .sale of this property to the
Dep.
Atlantic Virginia Realty Corporation, did S. L.
3/31/64 Nusbaum Company make claim on Independence
page 83 ~ Bus Corporation for commissions due on this
lease?
A. There was correspondence. Could I refresh my-memory
on this YI don't recall whether an actual demand was made
but notice was given to us. It is my memory, without looking
at the actual letter, that notice was given to us that Atlantic
Virginia was avoiding- the agreement and that they would
look to Independence Bus. I believe Anio. if we had not protected their rig-hts, or something along this line. Do you want
me to go through the file and find the letter Y
Q. No, sir. That is good enough. Was that notice given to
vou approximately Januarv 31, 1963, that letter from Mr.
R.obert C. Nusbaum YCan I take a look at this letter, sirY
A. Yes. This js not my letter really to pass on whether you
can look at it.
Mr. Nusbaum: I object to the showing of this letter on
the grounds it is a privileged letter between me and the attorney for the First National Bank.
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The Witness: That is not the letter. The letter you were
referring to was a letter dated November 6th.
Dep.
3/31/64
page 84

Q. Excuse me. Was there a letter of November
6, 1962 ~
A. Yes.
Q. May I see both those letters~
~

Mr. Nusbaum: I will object to correspondence of that
date between myself as counsel in this case and counsel for
the First National Bank as having no bearing on this question and having no evidentiary value.
Q. You hav0 in your files an original of a letter signed
by Robert C. Nusbaum to Mr. King Upton dated November
6, 1962, do you not, sir?
A. Yes, I do.
Q. Would you read the last two paragraphs of that letter,
sir?
A. "It is my unpleasant duty"Mr. Nusbaum: Excuse me. I would like to restate my objection to introducing correspondence with counsel long after
this claim had arisen here as being any part of the evidence
in this case.

Q. Would you read those two paragraphs now~
A. ''It is my unpleasant duty to advise that S. L. Nusbaum & Co. Inc., will look to Independence Bus Corp. and
Anjo Corp. for payment of the commissions now and hereafter due it on account of the lease in the event
Dep.
such commissions are not forthcoming from At3/31/64 lantic Virginia Realty Corporation. It would appage 85 ~ pear that Anjo Corp. and Independence Bus Corp.
both intended the purchaser to assume payment of
these commissions. We shall make a reasonable effort to
obtain payment from the new purchaser but will appreciate
all the help you can give us.
Kindly write me at your early convenience and give me any
information and documentation which you may have to cast
further light upon the intention of the parties regarding the
rental commissions, etc.
Sincerely yours,''
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By whom was that letter signed?
Robert C. Nusbaum.
In what capacity?
As attorney for S. L. Nusbaum & Company.
And a copy went to whom?
Mr. V. H. Nusbaum.
And who is the addressee of that letter?
Mr. King Upton.
In what capacity, sir?
A. As president of the Independence Bus Corporation.
Dep.
Q. And to what address was that sent?
3/31/64
page 86 ~ A. First National Bank of Boston, 6, Massachusetts.
Q. Did you thereafter receive communications from Mr.
Nusbaum in this regard, sir?
A. I did.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Mr. Gawrys: Off the record.
Mr. Nusbaum: I object to the production of it. The witness is not under compulsion to produce it. It is a privileged
communication in the case, and I have the same right to all
correspondence between Mr. Gawrys and his law firm and
Virginia Dare Stores Corporation, which is also not a party
to this proceeding at this time, as he might have to this
material. I don't think that it has any evidentiarv value. I
I don't think he has any right to examine it, and I object to
its being read into the record for the reason that it is irrelevant and privileged.
Mr. Gawrys: Let the record reflect that we are not asking for the production of any documents or letters and correspondence which may be in Mr. Nusbaum's file. We are
asking for a letter which is in the file of the witness who is
testifying in this case. He was called as a witness
Dep.
by the plaintiff, and as such there has been a waiv3/31/64 er of any attorney-client privilege relationship
page 87 ~ that may exist. Furthermore. the privilege in this
case is not the privilege of the plaintiff but the
attornev-client nrivilege of Mr. Lvne and his clients.
Mr. Nusbaum: I would like to know if the purpose of this
is to impeach Mr. Lyne 's testimony.
Mr. Gawrys: I'm merely trying to obtain evidence in this
case and this is proper cross-examination.
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[Discussion off the record.]
Mr. Nusb.aum: I made no request of Mr. Kerry Lyne
concerning the disclosure of any correspondence between us;
I do take the position that it is improper and impertinent for
opposing counsel to ask for this material. I leave it to Mr.
Lyne 's discretion as to whether he desires to produce it.
There is nothing in this correspondence which is prejudicial to my client or to me as an attorney, but I feel it is
far, far beyond the scope of fair inquh·y and has absolutely
no relevancy. I think this has been stated amply to Mr.
Gawrys by Mr. Lyrie after reading the correspondence, and
be me. And if after this statement on my part he
Dep.
desires to have Mr. Lyne read or produce the cor3/31/64 respondence and desires to offer it. he should do
page 88 ~ so. I will make my objection in the court to the
further use of it on the grounds of the impropriety
noted before and the irrelevancy.
M. Gawrys: Off the record.
[Discussion off the record.]
Q. Mr. Lyne, to get back to the time the Independence Bus
Corporation acquired this property, had a contract of sale
ever been executed between Anjo and Independence Bus Corporation?
A. You mean a purchase and sale agreement?
Q. Yes.
A. No.
Q. The only document then I take it is the deed from Anjo.
A. Would be the actual deed, yes.
Q. Did Independence Bus Corporation ever agree to assume the obligations of Anjo Corporation to S. L. Nusbaum
& Company in respect to commissions Y
A. Not to my knowledge.
Q. All right. Do you know from your own knowledge if
Independence Bus Corporation acquired the stock of Anjo
Corporation Y
A. No. Independence Bus did not acquire the stock.
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Q. Did First National Bank of Boston acquire
the stockY
A. Yes. Now realize that the bank did not own
~ the stock. It was pledged. What we had here was
a transfer collateral security is what it boiled
down to. This is my memory of it. What we ·did was agree
that we would return the Anjo shares to Mr. Zoby in return
for the deed to Independence Bus since we were realizing on
his personal guarantee on the Towers loan.
Q. And was the Anjo Corporation stock returned to Mr.
Zoby?
A. I know we didn't hold it any more, but whether it went
to Mr. Zoby or a holding corporation, I don't know.
Q. I take it the First National Bank did comply with its
agreement?
A. Oh, yes, the hank complied with the request of Mr. Zoby
throughout. Whether Mr. Zoby said to transfer it to Leo
T. Zoby or to some other corporation of his, I just don't know.
I didn't handle it.
Q. Now if the Independence Bus Corporation acquired this
property from Anjo Corporation, did any money consideration change hands T
A. I don't believe so. But again this is to my knowledge.
Remember I didn't handle that transfer.
Q. At the time Independence Bus Corporation
Dep.
3/31/64 transferred this property to Atlantic Virginia
page 90 ~ Realty Corporation, money consideration was paid,
was it not?
A. Oh, yes.
Q. And what happened to that money, sir?
A. That money came to Independence Bus Corporation.
Q. And what did Independence Bus Corporation do with
that money, sir?
A. Used it to partially pay off the loan outstanding of
Mr. Zoby's, that he was in default on.
Q. Did any of this money go to Mr. Zoby or to anyone to
whom he directed T
A. Not to him, no.
Q. Did Independence Bus Corporation dispose of any other
property which had been owned by Anjo Corporation T
A. No. I believe Independence Bus was our vehicle for
this one transaction, the Atlantic Mills. I don't recall any
other properties went into it.

Dep.
3/31/64
page 89
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Q. Did the First National Bank of Boston dispose of any
other properties owned by Anjo Corporation or any other
corporations owned or controlled by Mr. Zoby?
A. Yes, we did. Again I couldn't give you the vehicle. I
don't recall that. But we did dispose of other properties.
Q. What happened to that money, sir?
Dep.
A. I'm not in a position to tell you truthfully.
3/31/64 I don't know. This was an agreement on some
page 91 ~ of the properties that settlement was made which
Mr. Zoby shared in the proceeds of sale. But this
was before I came in, and some of these other properties were
gotten rid of after I got in. But this was an internal thing
at the bank. I personally don't have knowledge what properties. I know Mr. Zoby received a share in the sale of some
·
properties.
Q. On direct testimony you testified to certain negotiations with respect to the sale of the property, that is, the Atlantic Mills property, by Independence Bus Corporation?
A. Right.
Q. These negotiations were with a Robert C. Baker, is that
right, sir?
A. That is correct.
Q. And at that time Mr. Baker represented Loomis Grossman and 10 Barrow Street Corporation, is that right, sir?
. A. Yes. But at the time of the negotiations we were discussing we understood he was representing Loomis J. Grossman. We didn't know about the 10 Barrow Street Corporation
until later.
Q. Nobody representing Atlantic Virginia RealDep.
ty Corporation was present at these negotia3/31/64 tions?
page 92 ~ A. Yes.
Q. Or Virginia Dare present at these negotiations?
A. No.
0. There was nobody present from Atlantic Mills Thrift
Center of Norfo1k, Inc.?
A. No. Of course, not to my knowledge. We understood
Mr. Baker was representing Loomis J. Grossman.
Q. All right, sir. And these negotiations culminated in a
written contract for sale, did they not, sir?
A. That is correct.
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Q. And the contract for sale ultimately culminated in a
deed whereby this property was conveyed by Independence
Bus Corporation to Atlantic Virginia R-ealty Corporation?
A. Right.
Q. No one in behalf of Atlantic Virginia Realty Corporation signed this deed, did they, sir'
A. No, they didn't sign the deed.
Q. To your knowledge there are no documents in existence
whereby Atlantic Virginia Realty Corporation agreed in writing to assume the obligations of Anjo Corporation to S. L.
Nusbaum Corporation, is that right, sir? I'm reDep.
ferring to documents which may have been signed
3/31/64 by Atlantic Virginia Realty Corporation.
page 93 ~ A. I don't have a copy of the deed in front of me,
but unless it were in the deed, not to my knowledge. You are speaking of Atlantic Virginia directly?
Q. Yes. Atlantic Virginia Realty Corporation. Mr. Lyne,
I hand you this document which has been certified by the
Clerk of the corporation with the City of Norfolk, and ask you
if that is a eopy of thE' deed whE'reby Independence Bus Corporation conveyed title to thiR property to A tlantie "Virginia
Rea ltv Corporation?
A. Yes, it is.
Mr. Gawrys: I offer this document in evidence.
[Copy of deed marked "Defendant's Lyne Deposition Exhibit 4."]

Q. Mr. Lyne, at the time of settlement of this property,
did IndependencP Bus Corporation make a payment to Atlantic Mills Thrift Center of Norfolk, Inc., in respect to certain repairs which had to be performed for the building occupied by the tenant~
A. Settlement figure, yes, on what these repairs were and
what our responsibilities were in regard to them.
Q. "What was the amount of that check, sid
Dep.
A. $5000.
3/31/64
Q. And to whom was that check paid?
page 94 ~ A. WellQ. Payable.
A. I really don't remember.
Q. Do you have a letter in your file which indicates?
A. I have a letter in the file from Atlantic Mills Thrift Cen-
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ter of Norfolk, Inc., and Virginia Dare Corporation, in which
it states, ''In consideration of the payment of $5000 from
Independence Bus Corporation to Atlantic Mills Thrift Center of Norfolk, Inc." So naturally I presume the check was
made payable to Atlantic Mills but I really don't remember.
Q. What was the date of that letter, sir?
A. August 14, 1962, is the date of settlement.
Q. Is that consistent with your recollection?
A. Yes.

DEPOSITION 1
Filed April 7, 1964.
T. A. W. GRAY, D.C.
285 Madison A venue
New York, New York
April 1, 1964
at 10:30 o'clock A.M.
Deposition of William I. Nathan, taken at the. offices of
Jaffin Schneider Kimmel & Galpeer, Esqs., 285 Madison Avenue, New York, New York, on Wednesday, April 1, 1964,
pursuant to notice, before a notary public of the State of New
York.
Dep. 1
4/1/64
page 2

~

Appearances: Robert C. Nusbaum, Esq. of Counsel for Hofheimer, Nusbaum & McPhaul, Esqs., Attorneys for plaintiff, 1010 Plaza One, Norfolk, Va .
. Vandevender Black Meredith & Morton, Esqs., Attorneys
for defendant Atlantic Vhginia Realty Corp., 819 Citizens
Rank Building, Norfolk, Va.
By: a Joseph A. Gawrys, Esq., of Counsel .

•

•
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•
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WILLIAM I. NATHAN,
having first been duly sworn by Sara Jerome, a
notary public of the State of New York, was examined and
testified as follows :

Examination by Mr. Gawrys:
Q. What is your name, sir?
A. William I. Nathan.
Q. Where do you live Y
A. 180 Lorraine Avenue, Mount Vernon, N. Y.
Q. Mr. Nathan, do you expect to be in Norfolk, Virginia,
at the trial of this action, April 6, 1964?
A. I do not.
Q. What is your occupation, Mr. Nathan?
A. I am Chairman of the Board of the Virginia Dar.e Stores
Corporation.
Q. How long have you been chairman of the Board of Virginia Dare Stores Corporation, sir?
. A. May, 1956. May 1st.
Q. Mr. Nathan, I would like to direct your attention to the
latter part of March, 1959, or the first par.t of A-pril of that
year; were you contacted by the plaintiff, S. L. Nusbaum &
Company, Inc., at about that period of the year?
Dep. 1
A. I was.
4/1/64
Q. Mr. Nathan, I hand you this document which
page 5 ~ purports to be a letter dated March 30, 1959, and
ask you if you can identify it, sir?
A. Yes.
Q. Is this a copy of a letter which you received from the
plaintiff, S. L. Nusbaum & Oompany, sir!
A. I did, sir.
Q. By whom were vou contacted, sir?
A. Bv Mr. Henry Shook.
Q. Whose sig"IJature appears on that letter?
A. Mr. Shook's.
Mr. Gawrys: I offer this in evidence as Nathan Deposition number one, and ask it be so marked.
(Letter is marked NATHAN Deposition number 1, 4-1-64.)
Q. Mr. Nathan, was this your first contact with the plaintiff, the letter you received from Mr. Shook?
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A. Yes, sir.
Q. Did you come to visit Norfolk in response to the letter
of March 30, 1959 Y
A. I did.
Q. Did you visit Norfolk for the purpose of looking over
any properties which Mr. Shook may have had in
Dep. 1 mind for a prospective store for Virginia Dare
4/1/64 Stores?
. page 6 ~ A. Yes, sir.
Q. How many times did you visit Norfolk in this
connection, sir Y
A. Two or three times I am not certain.
Q. With whom did you meet on these occasions, sir?
A. Mr. Shook.
Q. Did you meet with any one else on these occasions, sir!
A. On one occasion; the last one.
·
Q. With whom?
A. Mr. Zoby.
Q. Is that Mr. Leo B. Zoby?
A. I don't know his first name.
Q. Did you go to negotiate or commence negotiations concerning a lease for a store to be operated by one of the subsidiaries of the Virginia Dare Stores?
A. Yes.
Q. Did you commence negotiations on the terms of a lease Y
A. On my last visit yes, sir.
Q. With whom did you negotiate for this lease,
Dep. 1 sir?
A. With Mr. Zoby.
4/1/64
page 7 ~ Q. Did Mr. Shook participate in these negotiations at all, sir?
A. Yes, sir.
Q. T'o what extent?
A. He was there; he was present.
Q. But he did not discuss the terms?
Mr. Nusbahrum: I object. This is your witness Mr. Gawrys ·
you are leading him.
'
'
Q. Did Mr. Shook -participate in the negotiations at all,
sir, as to the terms of the lease?
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William I. Nathan.
Mr. Nusbaum: That is the same question you just asked.
It is highly leading.

Q. What if any participation did Mr. Shook make to these
negotiations, sir?
A. He was present when I was negotiating with Mr. Zoby.
Q. What if any active participation did Mr. Shook have?
A. He joined the conversation and the negotiations.
Q. Did you reach any agreement with Mr. Zoby relative
to this lease, sir?
A. I did.
Q. Were all details of the lease worked out at that
Dep. 1 time, or only rough details?
A. Rough details, only.
4/1/64
page 8 ~ Q. Did you arrive at any agreement as to the
amount of rental payment at that time, sir?
A. I did.
Q. What was that figure, if you can recall, sir?
A. $52,000 a year against one and one-quarter per cent
whichever was the greater.
Q. Was anyone else present at this time representing Virginia Dare Stores, sir?
A. Yes, sir.
Q. Who was present?
A. Mr. Sidney Mittleman.
Q. During your meetings with Mr. Zoby, did you on behalf
of Virginia Dare Stores Corporation, on behalf of any of its
affiliated companies, agree to pay any part of the plaintiff's
fee for bringing Virginia Dare Stores .into Norfolk?
A. No, sir.
Q. Did you know of any commission arrangements between
Mr. Zoby and the plaintiff, S. L. Nusbaum & Company, at
that time, sir?
A. No, sir.
Q. Mr. Nathan, I hand you a document which
Dep. 1 purports to be dated the 3rd day of May, 1960, and
4/1/64 signed by Anjo Corporation, by L. T. Zoby, Presipage 9 ~ dent. It purports to be addressed to S. L. Nusbaum & Company, Inc. I would like to add this is a
copy of a document introduced for taking the deposition on
March 3,1, 1964, and was identified as Lyne Deposition exhibit
number 2, and Mr. Nusbaum agreed that this may be treated
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as an original. I hand you this document and ask you if you
ever saw this document before Y
A. No, sir.
Q. You never saw it before, ·Sir I
A. Never saw it before. This is the first time I see it.
Mr. Gawrys: I offer this in evidence and ask it be marked
Nathan Deposition exhibit 2.
(Document admitted in evidence, marked N..A.THAN Deposition exhibit 2, 4-1-64.)
The Witness: In fact, I never saw it until this moment.

Q. Mr. Nathan, did you agree on behalf of Virginia Dare
Stores Corp., or on behalf of any of its affiliated or subsidiary corporations, did you at any time agree to pay any
commission to S. L. Nusbaum Company?
A. I did not.
Q. Mr. Nathan, have you negotiated any other leases for
your eompany, Virginia Dare Stores Corp. T
Dep. 1
A. Yes, sir.
Q. How many leases have you negotiated?
4/1/64
page 10 ~ A. 46 discount store leases; buildings.
Q. Have you participated in these negotiations?
A. I have started them.
Q. In any of t.he leases, sir, has your company ever agreed
to pay brokerage commissions Y
A. No, sir. It is the custom in the industry that the landlord generally pays commissions; what they are, I am not
aware of.
Q. All right, sir. Now to ftO back to the date when you
negotiated the rough details of the lease with Mr. Zoby, I take
it you thereafter left Norfolk and returned to New York City.
Mr. Nusbaum: Is that a question Y
Q. Did you return to New York City, sir?
..A. I did.
Q. ..After that time, did you have anything further to do
with the lease negotiations T
A. None other than signing of the lease when it was completed.
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Q. Did you leave the details of the lease to be worked out
by other persons 7

Dep. 1
4/1/64
page 11

~

A. Mr. Gottfried generally works out the details
with Mr. Zoby's attorney and Mr. Zoby.
Q. In other words, you didn't take any part in
this!

A. No.
Q. All right, sir. Mr. Nathan, were you involved in any
way with the acquisition of this property by Atlantic Virginia Realty Corporation 7
A. Not personally.
Q. Going back a moment, the lease which you negotiated
the rough details of, negotiated with Mr. Zoby, is this the
lease which ultimately culminated in the agreement between
Anjo Corporation and Atlantic Mills Thrift Center of Norfolk, Inc., relative to certain property in Norfolk, Virginia?
A. Yes, sir.
Q. Mr. Nathan, I hand you a document which purports to
be an Indenture of lease made and entered into as of the
27th day of April, 1959, by and between Anjo Corporation as
lessor, and Atlantic Mills Thrift Center of Norfolk, Inc. This
document is certified by the clerk of the Corporation Court
of the City of Norfolk, to be a true copy of the document in
records on :file in that Court. I ask you is that
Dep. 1
your signature at the end of that lease?
4/1/64
A. That is, sir.
page 12 ~ Q. Is this a copy of the lease agreement which
you signed, sir, at that time, between Atlantic Mills
Thrift •Center of Norfolk and the Anjo Corporation, sir; is
this the lease 7
A. Yes, sir.

Mr. Gawrys: I ask this be marked Nathan Deposition
exhibit 3.
(Lease agreement marked NATHAN Deposition exhibit 3,
4-1-64.)
Q. Mr. Nathan, can you tell us, sir, is there any relationship between Virginia Dare Stores Corporation, or its affiliated or subsidiary companies, and Loomis Grossman T
A. No, sir.
Q. Is there any relationship between Virginia Dare Stores
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Corporation or its affiliated or subsidiary companies, and 10
Barrow Street Corporation Y
A. No, sir.
Q. Is there any relationship between Virginia Dare Stores
Corporation or its affiliated or subsidiary companies and
Gibraltar Management Corporation Y
A. No, sir.
Q. Mr. Nathan, has Loomis Grossman ever
Dep. 1
4/1/64
acted as an agent for Virginia Dare Stores Corpage 13 ~ poration, or its affiliated or subsidiary corporations or companies 7
A. No, sir.
Q. Has 10 Barrow Street ever acted as an agent for Virginia Dare Stores Corporation or its affiliated or subsidiary
companies?
A. No, sir.
Q. Has Gibralter Management Corporation ever acted as
an agent for Virginia Dare Stores Corporation or its affiliated or subsidiary companies Y
A. No, sir.
Q. Let me ask you, sir. Is Atlantic Virginia Realty Corporation a subsidiary of Virginia Dare Stores Corporation?
A. Yes, sir.
Q. Mr. Nathan, I would like to ask you sir, has Robert C.
Baker ever acted as agent for Virginia Dare Stores Corporation or any of its affiliated or subsidiary companies Y
A. No, sir.
Q. For whom does Robert C. Baker work, if you know, sir?
A. I don't know.
Mr. Gawrys: Would you now answer Mr. Nusbaum's questions, sir.
Dep. 1
4/1/64
page 14

~

Examination by Mr. Nusbaum:
Q. Mr. Nathan, are you an officer of Atlantic
Virginia Realty Corporation Y
A. I am an officer of Virginia Dare Stores Corporation,
which takes in all its subsidiaries.
Q. You have the same office in every subsidiary corporation?
A. That is correct, sir.

74

Supreme Court of Appeals of Virginia

William I. Nat han.
Q. In the course of those negotiations, what was the orirough details of the lease with Mr. Zoby, was Mr. Mittleman
present at that conference t
A. Yes, sir.
Q. Do you recall in what physical surroundings the conference took place?
A. Mr. Zoby took us in to his hotel night club which he·
said at the time he owned. We had lunch there.
Q. Was it called The GenU
A. Most likely. I don't remember the name.
Q. In the course of those negotiations, what was the original rent offer for the building that you desired~
A. If I remember correctly, we started somewhere around
45 ; and he started at 70.
Dep. 1
Q. Did you at one point offer him $50,000 as
4/1/64
base rent 7
page 15 ~ A. It kept going up ; 48-50 until we finally
reached 52.
Q. In the course of the negotiations at that time, did Mr.
Zoby explain to you that he had to pay commissions to the
broker for procuring the lease~
A. He never brought it up, sir.
Q. Did you know of any arrangement between S. L. Nusbaum Company and Anjo Corporation at that time?
A. I did not.
Q. Did you ever become aware of the arrangements between them?
A. Only recently, when this lawsuit was started.
Q. Did you ever inquire as to what the arrangements with
the broker were?
A. I never did, sir.

Dep. 1
4/1/64
page 27

~

•

•

•

Examination by Mr. Nusbaum:
Q. Mr. Nathan, did you know of Mr. Grossman's plan to
go to Norfolk, to negotiate for this property!
A. I did not.
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Q. Do you know whether anyone in your company knew
of this plan to go to Norfolk to negotiate Y
A. I don't believe-! don't think anyone knew about it.

•

•

•

•

•

DEPOSITION 2
285 Madison A venue
New York, New York
April 1, 1964
at 11 :30 o'clock A.M.
Deposition of Sidney Mittleman, taken at the offices of Jaffin Schneider Kimmel & Galpeer, Esqs., 285 Madison Avenue,
New York, New York, on Wednesday, April 1, 1964, pursuant
to notice, before a notary public of the State of New York.
Dep. 2
4/1/64
page 2 ~

Appearances: Robert C. Nusbaum, Esq., of
Counsel for Hofheimer Nusbaum & McPhaul, Esqs.,
Attorneys for plaintiff, 1010 Plaza One, Norfolk, Va.
Vandevender Black Meredith & Morton, Esqs., Attorneys
for defendant Atlantic Virginia Realty Corp., 819 Citizens
Bank Building, Norfolk, Va.
By: Joseph A. Gawrys, Esq., of Counsel.

•
Dep. 2
4/1/64
page 4

~

•

•

•

SIDNEY MITTLEMAN,
having first been duly sworn by Sara Jerome, a
notary public of the State of New York, was examined
and testified as follows :
Examination by Mr. Gawrys:
Q. What is your name?
A. Sidney Mittleman.
Q. Where do you live?
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A. 290 Irving Avenue, Providence, Rhode Island.
Q. Mr. Mittleman, do you expect to be in Norfolk Virginia,
at the time of the trial of this action, specifically April 6,
1964?
A. No.
Q. What is your occupation, Mr. Mittleman?
A. President of Virginia Dare Stores Corporation.
Q. President of Virginia Dare Stores Corporation. Were
you with the Virginia Dare Stores Corporation during April,
1959, sir?
A. Yes.
Q. What office did you hold at that time, sir?
A. Executive vice-president in charge of operations.
Q. I would like to direct your attention to April
Dep. 2 of 1959, sir; did there come a time that you visited
4/1/64 Norfolk with Mr. Nathan, in connection with the
page 5 ~ negotiation of a lease T
A. Yes.
Q. Was this a visit which ultimately culminated in a lease
between Anjo Corporation and Altantic Mills Thrift Center
of Norfolk, Inc. T
A. Yes.
Q. On how many occasions did you visit Norfolk in connection with the negotiation of this lease, sirT
A. Once.
Q. Did anyone else accompany you to Norfolk, besides Mr.
Nathan?
A. No.
Q. With whom did you meet in Norfolk7
A. Mr. Z~by.
Q. Would that be Mr. Leo T. Zoby, sir?
A. Yes, sir. And Mr. Shook.
Q. Would that be Mr. Henry Shook of S. L. Nusbaum Company?
A. Yes, sir.
Q. At that time, were any details of the lease worked out,
sir?
A. Yes, sir.
Q. Were these :final details, or only rough de~
Dep. 2 tails?
4/1/64
A. Rough details.
page 6 ~ Q. During your meeting with Mr. Zoby, did you
on behalf of Virginia Dare Stores Corporation, on
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behalf of any of its affiliated or subsidiary companies, agree
to payMr. Nusbaum: Just a minute. I object to the form of the
question. Ask the witness what did he agree to do; not did he
agree to do this, that or the other thing.
Q. (Cont'g) any part of the plaintiff's fees claimed as commissions for obtaining a tenant for Mr. Zoby or for Anjo
Corporation~

Mr. Nusbaum: I object to the form of the question, being
highly leading; it is objectionable and I move the question
and answer to that be stricken.
Q. Would you answer the question, sid-Repeat the ques-

tion.
(The question is repeated by the reporter.)
A. No, sir.
Q. Did you know of any commission arrangements between
Mr. Zoby or Anjo Corporation and the plainitff in this case?
A. No, sir.
Q. Mr. Mittleman, I hand you what purports to
Dep. 2
4/1/64 be a document dated May 3, 1960, and also purports
page 7 ~ to be signed by Anjo Corporation by L. T. Zoby,
president, and purports to be addressed to S. L.
Nusbaum & Company, Inc. This document has previously
been marked Nathan Deposition Exhibit 2. I hand you this,
and ask you if you ever have seen it before?
A. No, sir.
Q. Did you agree to pay any commissions, at any time, to
S. L. Nusbaum & Company?
A. No, sir.
Q. How many leases for discount stores has your company
participated in, if you know, sir?
A. 46.
Q. In any of these leases, sir, has your company-and I
should add, any of its affiliated or subsidiary corporations,
ever agreed to pay brokerage commissions?
A. Absolutely no.
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Q. Who has paid the brokerage commission in every instance, if you know, sir?
A. It is customary in our business that the landlord always
pay the brokerage fees.
Q. Mter yon left Norfolk, after this meeting
Dep. 2 with Mr. Zoby and Mr. Shook, and the meeting you
4/1/64 had with Mr. Nathan going to Norfolk, did you
page 8 ~ have anything further to do with the lease negotiations, and if so, what?
A. After the details were worked out with Mr. Schneider
and Mr. Gottfried and L. T. Zoby, as always, plans and specifications are given to me for study, for final corrections, if
any, to be attached to the lease.
Q. What plans are yon referring to?
A. Blue prints of the building.
Q. The building to be constructed by the landlord in this
case?
A. Yes, sir.
Q. Were you involved in any way with the subsequent acquisition of this property by Atlantic Virginia Realty Corporation, that is, the defendant in this case?
A. No, sir.
Q. Mr. Mittleman, can you tell us if, to your knowledge,
· there is any relationship between Virginia Dare Stores Corporation or any of its affiliated or subsidiary companies, an~
Loomis Grossman?
A. No, sir.
Q. Can you tell us, sir, to your knowledge, if there is any
relationship between Virginia Dare Stores CorDep. 2 poration or any of its affiliated or subsidiary com4;1/64 panies, and 10 Barrow Street Corporation~
page 9 ~ A. No, sir.
Q. Can you tell us if there i.s any relationship, to
your knowledge, between Virginia Dare Stores Corporation
or its affiliated or subsidiary companies and Gibraltar Management Corporation?
A. No, sir.
Q. Mr. Mittleman. has Loomis Grossman ever acted as
a!rf:lnt for Virginia Dare Stores Corporation or any of itR
affiliated or subsidiary companies, sir?
A. No, sir.
.
Q. To your knowledge, sir, has 10 Barrow Street CorpQration ever acted as an agent for Virginia Dare Stores Corporation or any of its affiliated or subsidiary companies?
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A. No, sir.
Q. To your knowledge, sir, has Gibralter Management Cor;_
poration ever acted as an agent for Virginia Dare Stores
Corporation or any of its affiliated or subsidiary companies T
A. No.
Q. Mr. Mittleman, do you know Mr. Loomis Grossman?
A. I do not know the man; and I never saw him
Dep. 2
in my life.
4/1/64
Q. Mr. Mittleman, do you know Robert C. Bakpage 10 ~ er, who is supposed to work for Mr. Grossman?
A. No, sir. I never met the man.
Q. You never met him?
A. No.
Q. To your knowledge, sir, has Robert C. Baker ever acted
as an agent for Virginia Dare Stores Corporation or any of
its affiliated or subsidiary companies Y
A. No, sir.
Q. To your knowledge, sir, is there any connection between
Robert C. Bake:!.· and Virginia Dare Stores Corporation or
any of its affiliated or subsidiary companies?
A. No, sir.
Mr. Gawrys: Would you now answer Mr. Nusbaum's
questions, please.
CROSS EXAMINATION.
By Mr. Nusbaum:
Q. Do yo11 hold any office in Atlantic Virginia Realty Corporation?
A. No, sir.
Q. Do you bold any office in Atlantic Mills Thrift Center
of Norfolk?
Dep. 2
A. No, sir.
· 4/1,/64
Q. Are they both wholly owned subsidiaries of
page 11 ~ Virginia Dare Stores Corporation T
A. Yes, sir.
Q. Did you ever see the contract of sale between 10 Barrow .Street Corporation and Independence Bus. Corp9ration,
dated June 23, 1962, for the purchase of .Atlantic Mills store
'Norfolk? ·
· ··
·,
· ·. ·' · · ·
A; No, sir..
··.· ..
',.,. ·

in

', . 1:'·

,t.
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Q. Have you never seen that contract?·
A. No, sir.

Dep. 2
4/1/64
page 12

•

•

•

•

•

•

•

•

•

•

~

Q. Is the lease between Atlantic Mills Thrift Center of
Norfolk, Inc. and Anjo Corporation, still in effect Y

Mr. Gawrys:

The same objection.

A. No.
Q. Will you explain the circumstances under which it is
not in e.ffect!

Mr. Gawrys: I am going to object to this. Mr. Mittleman
stated he is not an officer of Virginia Realty Corporation;
we will have an officer of that corporation testify.
(There is discussion off the record.)
A. I think because of bankruptcy of L. T. Zoby, that is the
only way I know that came about.
Q. Mr. Mittleman, are you under the impression that Mr.
Zoby is a bankrupt Y
A. I don't know if it is bankrupt. I know something happened which Q. Do you knowMr. Gawrys: Let him :finish the answer.
(Cont'g. the answer.)
Dep. 2
4/1/64
page 13

A. Which is very unusual in our company to acquire real estate. Ordinarily we would not have
done this unless something happened in that building and property. ·we don't own any other real estate except
one other parcel.
~
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Q. Is it your impression or your understanding that the
lease was no longer in effect at the time you acquired the
property'1
A. I don't know.

Mr. Nusbaum: Will you now answer Mr. Gawrys, if he
has any questions.
Examination by Mr. Gawrys:
Q. Mr. Mittleman, in your capacity as president of Virginia Dare Stores Corporation, do you have anything to do
with the operation of the various corporate entitles, the subsidiaries of Virginia Dare Stores¥
Mr. Nusbaum: I object to the question on the ground it is
highly leading. If Mr. Gawrys wants to ask him own witness
what are his duties as president, that would he a proper question, and not ask questions which suggest answers.
Mr. Gawrys : I will rephrase the question.
Q. What if anything, do you have to do with details of

Dep. 2
4/1/64
page 14

operation of the various subsidiaries, or corporation of Virginia Dare Stores?
~

Mr. Nusbaum:

The same objection.

A. None.
Mr. Gawrys: I have no further questions.'

•

*

•

DEPOSITION 3
285 Madison Avenue
New York, New York
April1, 1964
at 1:30 o'clock P.M.
Deposition of Robert C. Baker, taken at the offices of J affin Schneider Kimmel & Galpeer, Esqs., 285 Madison Avenue,
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Robert C. Baker.
New York, New York, on Wednesday, April!, 1964, pursuant
to notice, before a notary public of the State of New York.
Dep. 2

4/1/64
page 2

~

Appearances: Hofheimer Nusbaum & McPhaul,
Esqs., Attorneys for plaintiff, 1010 Plaza One, Nor-

folk. Va.
By: Robert C. Nusbaum, Esq., of Counsel.
Vandevender Black Meredith & Morton, Esqs., Attorneys
for defendant Atlantic Virginia Realty Corp., 819 Citizens
Bank Building,. Norfolk, Va.
By: Joseph A. Gawrys, Esq., of Counsel.

Dep. 2

4/1/64
page 4

~

ROBERT C. BAKER,
having first been duly sworn by Sara Jerome, a
notary public of the State of New York, was examined and
testified as follows:
Examination by Mr. Gawrys:
Q. What is your name, please?
A. Robert C. Baker.
Q. Where do you live Y
A. 23 Hathaway Lane, White Plains.
Q. How old are you, Mr. Baked
A. 29.
Q. What is your line of work, sirY
A. I am an attorney.
Q. Where do you practice, sir Y
A. My offi.ce is at 400 Madison Avenue.
Q. City of New .York?
A. Yes.
Q. Are you employed by anyone in particular, or do you
practice law full time?
A. I am both employed by Loomis Grossman, and I also
work on my own.
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Robert C. Baker.
Q. Are you related to Mr. Grossman Y
A. Yes, I am.
Q. What is the relationship Y
4/1/64
page 5 ~ A. My father-in-law.
Q. Let me ask you this, Mr. Baker. You have
never worked as an employee for the United States Senate,
have you, sirT
A. No, I have not.
Q. What is your association with Mr. Grossman Y
A. What is my association? I share offices with Mr. Grossman; I am partners with Mr. Grossman in various real estate
enterprises, and I also serve as house counsel.
Q. What is Mr. Grossman's business, generally?
A .. Generally, he is a real estate investor and builder.
Q. What is 10 Barrow Steet Corporation T Do you know
what 10 Barrow Street Corporation is Y
A. Yes; it is a New York corporation; the stock of which is
either owned by Mr. Grossman, or one of Mr. Grossman'·s
immediate family.
Q. What is Gibraltar Management Corporation Y
A. It is a New York corporation, the stock of which is
owned by Mr. Grossman's children, I believe.
Q. The stock of either the two corporations I mentioned,
10 Barrow Street and Gibraltar Managament, is
Dep. 3 any of that stock owned or controlled by Virginia
4/1/64 Dare Stores Inc. T
page 6 ~ A. No, it is not.
Q. Controlled in any respect by Atlantic Virginia
Realty Corporation Y
A. No one other than the immediate family of Mr. Grossman or Mr. Grossman himself.
Q. To your knowledge, the management does not consist of
any of the officers or directors of the Virginia Dare Corporation!
A. No, it does not.
Q. I would like to ask if you were ever served as an agent
of Virginia Dare Stores, Inc. or any of its affiliated or subsidiary corporations 7
A. No, I have not.
Q. To your knowledge, has 10 Barrow Street Corporation
been served as agent of Virginia Dare Stores, Inc. or any of
its affiliated or subsidiary corporations?

Dep. 2 ·
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A. Not to my knowledge.
Q. Has Gibralter Management Corporation ever been
served as agent of Virginia Dare Stores, Inc. or any of its
affiliated or subsidiary corporations Y
A. Not to my knowledge; no.
·
Q. Mr. Baker, I hand you this document which
Dep. 3 has been previously marked as Conrad's deposition
4/1/64 exhibit 1; this is a copy of a sales contract between
page 7 ~ Independence Bus Corporation and apparently 10
Barrow Street Corporation. I ask you if you have
ever seen the original of that document, sir?
A. Yes, I have.
Q. Is that a copy of your signature, sir?
A. Yes; it appears to be a photostat copy of my signature;
yes.
Q. This document, this contract appears to have been made
June 23, 1962. At that time and when you signed that document, in what capacity were you acting? and for whom were
you acting?
A. I signed the contract as a vice-president of 10 Barrow
Street Corporation, and I was acting for 10 Barrow Street
Corporation.
Q. Did you negotiate the terms of that contract in Nor~
folk, V a. sir?
A . .Yes, I did.
Q. What was the occasion of your going to Norfolk, sir?
A. I believe I :first went to Norfolk in the spring of 1962
for the purpose of trying to find land to develop as a shopping center, and I had been in Norfolk at least once
Dep. 3 or twice prior ~o this occasion in the company of
4/1/64 a real estate broker by the name of Harvey Linpage 8 ~ say, Junior, I think. Mter my trips, my initial trips
to Norfolk, during- these trips I mentioned to Mr.
Lindsay that we are not only interested in developing properties, but also interested in buying existing income producing properties. Some time subsequent to that first trip or second trip, Harvey Lindsay came to New York for the purpose of seeing me in connection with two pieces of property
that were for sale in the area.
Q. Is that the Norfolk area Y
A. One was t1lis particular property in Norfolk; and the
other was rig-ht across-I believe it is Hampton, that is the
city right across from Norfolk.
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Q. You mean across the BayY
A. That's right; and that property I believe was on lease
to Maxims, which had been constructed, and there was a lease
as I recall to A & P, and a bank, which had not been constructed. It was a package-the second one was a package,
part of which had been built and part had not been built. That
was a leasehold as I recall and the two properties were being
offered by a bank up in Boston that either had foreclosed
on them, or received a pledge for a loan that they
Dep. 3 made down in the Norfolk area.
Q. Is this the First National Bank in Boston?
4/1/64
page 9 ~ A. Yes, I believe that's it.
Q. When you say this property, are you referring to Atlantic Mills property in NorfolkY
A. That is correct.
Q. That is the one for which you entered into a contract
for the purchase Y
A. That is correct.-Would you like me to continue ramblin~; to finish your question~

Mr. Gawrys: Go ahead. sir.
The Witness: I checked all the papers very carefully, and
discussed both transactions with Mr. Grossman, and we decided that we had no interest in buying the two of them as a
package, becausr- we were concerned about the deal that had
not been completed, the one in Hampton; and practically, it
took a great deal of negotiation of the A & P lease, because
of certain parking requirements, and it wasn't a good deal
for us. We said we didn't want the two as a package; if it
came to a point where only tbe Norfolk property was available, we would be interested. I had seen the Norfolk property
on an earlier general examination of the area, and existing
shopping centers, and discount stores, and thought
it was a. good location; then on a. subsequent trip
Dep. 3
4/1/64
to Norfolk, this particular trip in question,-I
page 10 ~ don't know whether it was-I don't believe it was
.Tune 23rd; I think the contract was prepared later;
but on the particular trip where I negotiated this particular
purchase, I was in Norfolk again with Mr. Lindsay, for the
purpose of :finding and acquiring a niece of land for a shopping center, and either I suggested to Mr. Lindsay that he
should check and see whether anything new is happening on
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these properties, or whether he mentioned it to me, I think
he mentioned to me that the bank made a deal on the one in
Hampton and he would be willing to sell at this point the
Norfolk deal, independently.
I told him I would be interested; in talking to them about
it, he said their attorneys were in town and he made an appointment. I went over to the attorneys' office, and at that
point we negotiated the deal, and I be1ieve a contract was
prepared at a later date and forwarded to me; and I think
this is the contract.
Q. I would like to hand you a document which is marked
Nathan Deposition exhibit 2; this is dated May 3, 1960,
and ask_ you if you have ever ~seen the original or
another copy of this document?
Dep. 3
A. I believe so, yes.
4/1/64
page 11 ~ Q. All right, sir. Now I take it, sir, tha.t your
negotiations culminated in the contract of sale
which is dated June 23, 1962, and marked Conrad deposition
number 1?
A. Yes, I believe so.
Q. At the time you were negotiating for this tran~action,
were you aware that the plaintiff in this case, that is, S. L.
Nusbaum & Company, was claiming certain rights under the
document which is marked Nathan Deposition exhibit number 2?
A. I was aware that the original owner had been paying
a commission and I also was -aware of the existence of this
particular piece of paper, which is Nathan's deposition exhibit 2, May 3, 1960, signed by Anjo Corporation, by Zoby.
Zoby is the name of the builder who I was told had the financial trouble, and it is addressed to S. L. Nusbaum & Company, Inc.
Mr. Nusbaum: The depo:Sition of Mr. Baker is temporarily
suspended, because Mr. Loomis Grossman who is with
him, has asked to be excused from further attendance; and I
am assured by Mr. Loomis Grossman, by Mr. BakDep. 3
er, his counsel; by counsel for the defendant, that
4/1/64
Mr. Gros·sman has no knowledge of this transacpage 12 ~ tion different from that of Mr. Baker; that his
testimony would be, in matters in which he is
Imowled~able, the same as Mr. Baker's; that he has not been
to Norfolk, Virginia; or had any dealinQ."s with respect to the
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Atlantic Mills property, except through Mr. Baker, or except in matters with which Mr. Baker is fully acquainted.
It is further stipulated that Mr. Grossman's testimony in
respect to his relationship with Virginia Dare stores, directly
and indirectly, in the subsidiaries and affiliates of Virginia
Dare Stores, would be the same as Mr. Baker's; that there
is no agency or other ~similar relationship.
-Examination of Mr. Baker is now continued.)
Q. Mr.· Baker, I would like to direct your ·attention to certain language in the sale contract between Independence Bus
Corporation and 10 Barrow Street Corporation; specifically
the language which reads: ''And further subject to the management contract of S. L. Nusbaum & Company, Inc."
A. Yes.
Q. I would like to ask you what corelation there was, if any,
between the written words which I have just
Dep. 3
quoted, a.nd what you had agreed to in the negotiation for this contract 7
4/1/64
page 13 ~ A. The correlation primarliy, was in my mind,
that the word "subject" was used, rather tha.n a
provision that the purchaser would assume the management
contract. Without the assumption it was my feeling that the
management contract was a liability of Anjo Corporation;
although the purchaser could have assumed this, we had no
intention of doing so.
Q. If the words had been included in the contract that
the purchaser take:s this property subject to, and assumes
the management contract of S. L. Nusbaum & Company.
would you have signed this document, and accepted it, sir?
A. That would not have been in accordance with my understanding of what. our transaction was; a.nd what our deal was ;
and it would have made a considerable difference to the
value of the particular piece of property.
Q. I take it then, that you would not have signed the contract ; is that right, sir 7
A. I don't believe so. No.
Q. What· did you understand to be the management contract of S. L. Nusbaum & Companv. Specifically,
Dep. 3
I am a:sking you what document if any did you
4/1/64
understand to be the management contract of S.
page 14 ~ L. Nusbaum & Company?
A. This particular piece of paper~ this May 3,
1960 agreement signed by Anjo Corporation. I can assure
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you that at the time I read the lease, I was very, very careful to see whether or not any obligation would have been
put on us, as purchaser of the property, to pay the commission; and at the time of ordering title· and at the title examination, I was also very careful to be sure there was no
mention that the property was in any way encumbered by that
particular management agreement, because that would not
have enabled the seller, the Independence Bus Company to
comply with their particular agreement to us.
Q. I believe in your answer you used the word "lease."(The answer is read by the reporter.)
Q. After the sales contract dated June 23, 1962 and marked
Conrad's deposition exhibit 1, had been executed, did there
come a time when you contacted Virginia Dare Stores Corporation, or some of their representatives in respect to this
property?
A. Our office, Mr. Grossman, contacted Virginia Dare for
the purpose of contacting-if I am not mistaken,
an attorney; an attorney for Virginia Dare, who
Dep. 3
4/1/64
I believe is also an officer, for the purpose of inpage 15 ~ vestigating the possibility of their extending the
term of their lease. The lease at the time we contracted to purchase the property, was guided in duration,
and it would have been a great advantage to us if we could
have negotiated an extension of the lease with Virginia Dare,
because then we could have gone out and obtained financing
and made a :fine deal out of it.
Q. Did you thereafter have negotiations with Virginia
Dare Stores or their representatives, with respect to them
purchasing this contract which you had for purchasing this
property from Independence Bus Corporation 1
A. To continue from where I was, they indicated that they
had no interest in extending the term of their lease, but that
they would be interested in purchasing the property themselves; and eventually, an agreement was entered into between I believe, Gibralter Manag·ement Corporation, who was
the assignee of 10 Barrow Street Corporation, to assign the
contract to Virginia Dare or one of its subsidiary corporations-! don't recall who it was made with-and
Dep. 3
this was entered into and executed.
4/1!64
Q. Now, can you tell us if there was a considerapage 16 ~ tion paid by or on behalf of Atlantic Virginia Healty Corporation, for the assignment of this contract
to Atlantic Virginia Healty Corporation?
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A. Yes. $10,000.
Q. Was this paid, sid
A. Yes, it was.
Q. Was that ':[len thousand over and above the money that
10 Barrow Street had put into the property~
A. Yes; that was Ten thousand in addition to the rate of
the down payment that 10 Barrow Street paid on the contract.
Q. Was there a fee paid to the broker, Harvey Lindsay &
Sons?
A. I believe a fee was paid; but the fee wasn't paid as I
recall, by us. The fee was paid by the seller. Let me look
at the contract, and I will see.
Q. Will this refresh your recollection at all, sir 1 I hand
you Conrad's deposition exhibit 4?
A. Yes. Now I recall; we bought that property net from
the sellers; we paid the commission; we were supposed to
pay the commission, and I assume our.agreement of assigning
the contract to Virginia Dare had them take over
Dep. 3
the obligation of paying the broker. As a matter
4/1/64
of fact, I believe,-! know he was paid, because he
page 17 ~ told me he was, at a later date, when 'he was in New
New York.

•

•

•

•

•

Examination by Mr. Nusbaum:

•

•

•

•

•

•

•

•

•

•

Dep. 3
4/1/64
page 33 ~

Q. Who was obligated to pay, to compensate Mr. Lindsay
in this transaction 1
A. Originally, the seller was obligated to pay Mr. Lindsay
at a fixed percentage commission, which was I think probably
about five per cent or $20,000. A deal would never have
been made on that basis, and I said to Mr. Lindsay, ''Would
you be satisfied with $5,000 commission, if I can purchase the
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property on a net basis,'' and Mr. Lindsay said that he
would be, and I made an offer to the l;>ank on a
Dep. 3
net basis, which was accepted.
4/1/64
Q. His services were paid for by you and by 10
page 34 ~ Barrow Street Corporation~
A. Not exactly. He was originally supposed to
be paid by the •seller, and he presented the property to us
on their behalf. The transaction ended up in the last hour of
the negotiations, up at the lawyer's office, that we would be
purchasing it, relieving the seller of the obligation to pay
broker's commission, oblig~ating ourselves to 10 Barrow
Street to help 10 Barrow Street, not ending up paying. the
commission. I don't know who did .

•

•

•

•

DEPOSITION 4
285 Madison Avenue
New York, New York
April 1, 1964
at 1 :30 o'clock P.M.
Deposition of Martin L. Conrad, taken at the offices of J affin Schneider Kimmel & Galpeer, Esqs., 285 Madison Avenue,
New York, New York, on Wednesday, April1, 1964, pursuant
to notice, before a notary public of the State of New York.
Dep. 4
4/1/64
page 2

~

Appearances: Hofheimer Nusbaum & MePhaul,
Esqs., Attorneys for plaintiff, 1010 Plaza One, Nor-

folk, Va.
By: Robert C. Nusbaum, Esq., of Counsel.
Vandevender Black Meredith & Morton, Esqs., Attorneys
for defendant Atlantic Virginia Realty Corp., 819 Citizens
Bank Building, Norfolk, Va.
By: Joseph A. Gawrys, Esq., of Counsel.

..
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•

•
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Dep. 4
4/1/64
page 4 ~

MARTIN L. CONRAD,
having first been duly sworn by Sara Jerome, a
a notary public of the S.tate of New York, was examined and
testified as follows :

Examination by Mr. Gawrys:
Q. What is your name, ·sir?
A. Martin L. Conrad.
Q. Where do. you live?
A. 55 Edgewood Road, Hartsdale, New York.
Q. Mr. Conrad, what is your profession or occupation Y
A. I am an attorney.
Q. What is the name of your firm?
A. J affin Schneider Kimmel & Galpeer.
Q. Where are their offices located Y
A. 285 Madison A venue, New York, New York.
Q. Are you licensed to practice law in this state?
A. I am licensed to practice law in the State of New York,
and I am a partner in that firm.
Q. Mr. Conrad, I would like to direct your attention to
August 14, 1962. I would like to ask you if you had -anything
to do with the closing of settlement of the ·purDep. 4 cha-se by Atlantic Virginia Realty Corporation of
4/1/64 certain property located in the city of Norfolk?
page 5 ~ A. Yes, sir.
Q. What did you have to do with it sir, at that
time?
A. I acted both -as attorney for the purchaser, and I was
also an officer of the purchasing corporation.
Q. What title did you hold in the purchasing corporation T
A. Vice-president.
Q. That was the Atlantic Virginia Realty Corp.?
A. That is correct.
Q. When was Atlantic Virginia Realty Corporation
formed, if you know, sir?
A. It was formed a few days before the closing. I am not
sure of the exact date, but my best recollection would be
August 10 or 11.
Q. That is the date of the formation of the corporation?
A. That is correct. 1962.
Q. And do you recall the date of the closing of this transaction?
A. August 14, 1962.

92

Supreme Court of Appeals of Virginia

Martin L. Conrad.

Q. I hand you this document, and ask you if you recognize
iU
A. Yes, I prepared this.

•

•

•

•

•

•

•

Dep. 4
4/1/64
page 7 ~

•

Q. Mr. Conrad, I hand you this document which has been
marked Nathan Deposition exhibit 2, which is a document
dated the 3rd day of May, 1960, purporting to be from Anjo
pany, Inc. I hand you this document and ask if you have seen
this document previously¥ .
Dep. 4
A. Yes.
Q. Or the original of the document?
4/1/64
page 8 }- A. I never saw the original of. the document; but
I saw another copy of it.
Q. All right. What were the circumstance.s under which
you first ,saw the copy of this document Y
A. The document had been sent to my office by I believe,
either Mr. G,rossman or his attorney, Mr. Baker, together
with various other documents, and I was asked to examine
all of the documents which had been sent to our office.
Q. When was this, sir; do you recall the approximate date?
A. My best recollection at this time, without referring
to a diary, would be ·some time probably in-I would gather
it to be early July of 1962.
·
Q. For what purpose were these documents and this document forwarded to you, sir?
A. Mr. Grossman had advised my partner, Harr~r Schneider that he had signed a contract to purchase the property in
Norfolk, Virginia. occupied by Atlantic MillsQ. Is that Atlantic Mills Thrift Center of Norfolk?
A. That is correct. And he asked my partner,
Dep. 4 Harrv Schnejder, whether our client would be will4/1/64 ing to negotiate a new lease, or execute :a new
page 9 }- lea,se, and when he was told we were not interested
in negotiating a new lease, discussion ensued about
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our purchasing-when I say "our," I mean our clients purchasing the property, or purchasing the contract which he had
for the acquisition of this property.
Q. When you refer to your client, to whom are you referring¥
A. I am referring to Virginia Dare Stores Corporation,
through some subsidiary corporation.
Q. Go ahead, ,sid
A. And he wanted $10,000 to sell the contract. It was at
that time that he sent all the documents down to our office,
so that we could examine the contract and various documents
referred to in the contract, to see whether or not it was a
type of deal we eould go ahead with. At that time, this document, Nathan Deposition exhibit 2 was first shown to me.
Q. Did you after examining this document, subsequently
have occasion to give an opinion to anyone concerning this
document, sir?
A. Yes.
Q. To whom did you give it, and what w~'ls that
Dep. 4
opinion, sir?
4/1/64
A. I gave the opinion to our client through Mr.
page 10 ~ Harold Gottfried who was the vice-president of
Virginia Dare Stores Corporation. And the contract itself,-! am referring to Nathan's exhibit 2, I am talking of the contact that Mr. Grossman had entered into with
Independence Bus Corporation through his own corporation,
10 Barrow Street,-that contract recites that it was subject
to what is now Nathan's deposition exhibit 2, and I was
asked whether the purchaser of the property would be obligated to pay the compensation referred to in Nathan's deposition exhibit 2. I gave the opinion to our client, that the
obligation for payment of compensation to S. L. Nusbaum &
Company, Inc. was a personal obligation of Anjo Corporation. I gave the opinion that it was not an obligation of a
subsequent purchaser of the property: and I gave the further
opinion that when the contract with Independence Bns Cornoration stated that it was subject to Nathan's deposition exhibit 2, that that meant we were merelv put on notice of the
existence of Nathan's deposition exhibit 2; but that at no
time was the purchaser assuming the obligation of the pay-
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ment of compensation referred to in Nathan's deposition exhibit 2.
Dep. 4
Q. Mr. Conrad, I hand you a document which
4/1/64
is ·an official sales contract, and it has number 3
page 11 ~ on it, which indicates it was introduced in evidence
in taking the deposition on March 31st, either the
deposition of Mr. Kerry Lyne, or King Upton; and I ask you
if this is a copy of the sale·s contract to which you have made
reference?
A. Yes ; this is the contract that I refer to with Independence Bus Corporation.
Mr. Gawrys: I ask this be marked.
(Contract is marked Conrad Deposition exhibit 1, 4-1-64.)

Q. At the time you looked at this contract which has been
marked Conrad Deposition exhibit 1, was the rider attached
thereto?
A. Yes.
Q. I take it there were other documents attached thereto,
which are not produced at this time; is that right, sir?
A. I don't think there were others attached to it, as they
were separate and apart from it. but which were delivered to
me simultaneously with the contract.
Q. Those documents listed in the rider Y
A. That is correct; paragraph 7.
Mr. Gawrys: Mr. Nusbaum, is it agreed the exhibits are
marked and taken as if in the record?
Dep. 4
4,11/64
page 12

Mr. Nusbaum: Agreed.
~

Q. When you refer to the language specifically
in this Nathan Deposition exhibit 2, ·are you referring to the words in this contract, or would you specifically
refer in the contract to the words to which you made reference?
A. It states, I will omit certain parts of it, that the purchase price would be paid as follows : "$81,000 on settlement date.-Said balance to be subject to' '-I am now omitting a •section referring to a lease ; and it continues ''and
further subject to the management contract of S. L. Nusbaum
& Company, Inc." Then it continues.

S. L. Nusbaum and Company, Incorporated, v.
Atlantic Virginia Realty Corporation

95

Martin L. Oon.rad. -

Q. And the management contract you understand to be,
sir, the document I handed you, marked Nathan Deposition
exhibit 27
A. Right.
Q. Mr. Conrad, at the time of the settlement of this transaction which I believe you testified was August 14th, of 1962,
did you discuss the document marked Nathan Deposition exhibit 2 with Mr. Kerry Lyne?
A. Yes, sir.
Q. What was that discussion, sir?
Dep. 4
A. Toward the end of the closing, Mr. Kerry
4/1/64
Lyne asked me what we were going to do with SL.
page 13 ~ Nusbaum & Company. I told him we weren't going to do .anything.-Excuse me. Whether we were
going to pay him any compensation. I told him we w-ouldn't.
When I say "we", I am referring to our client; that the
purchaser was not going to pay any compensation to Mr.
Nusbaum, because I did not believe that Nathan Deposition
exhibit 2 obligated anybody to ·pay any compensation to Nusbaum, other than Anjo Corporation; and because of the fact
that the contract specifically made the ·sale subject to Nathans Deposition exhibit 2; and the purchaser did not assume
the obligation of Nathan's deposition exhibit two. And I
asked Mr. Lyne whether he agreed with me, and Mr. Lyne
stated that he wasn't sure; that he had serious doubt~ about
the obligation of anybody other than the Anjo Corporation
to pay compensation to Nusbaum. I asked him whether he
had paid, and when I say "he,'' I am referring to his client,
Independence Bus Corporation, had paid any compensation
to NusbaumMr. Nusbaum: I am going to ·object to what Mr. Lyne
said. Mr. Conrad should testify what he said.
Mr. Gawrys: I will ask the witness to proceed
Dep. 4
with his answer, since Mr. Lyne had testified in
4/1/64
a certain manner, in response to questions propage 14 ~ nounded to him by counsel for the plaintiff; and I
believe this is proper, for that reason: and of
course subject to the objection having been made earlier as to
ouestionR propounded by plaintiff to the witnesses up to now.
Go ahead. sir.
The Witness : Mr. Lvne told me that Inde-pendence Bus
Corporation was a subsidiary corporation of t'he bank that
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he represented; that Independence Bus Corporation's home
office was up in Boston; the property was down in Norfolk;
that the owner of the property could not manage the property from its location in Boston, and would require a managing agent in Norfolk.
Mr. Nusbaum: It is understood my objection goes to this
answer.
The Witness: He then told me since the owner needed a
managing agent in 'Norfolk, it was more prudent for him to
retain Nusbaum as the managing agent, and pay him compensation, rather than to pay some other managing agent
compensation, and have a dispute with Nusbaum as to whether Nusbaum was entitled to compensation under Nathan's
deposition exhibit number 2, from Independence Bns Corporation.
Dep. 4
4/1/64
page 15

Q. Mr. Conrad, I hand you this document which
purports to be dated the 18th day of July, 1962,
~ signed by 10 Barrow Street Corporation by Loomis
J. Grosmman, president; and ask you if you can
identify that document, sid
A. This is an assignment from 10 Barrow Street Corp. to
Gibraltar Management Company, Inc., of the interest of 10
Barrow Street Corporation to Conrad's deposition exhibit

1.
Mr. Nusbaum:

I would like to see that document, please·.

(Document is handed to counsel.)
The Witnes·s : And in ·addition, this assignment assigned
to Gibralter Management Company, Inc., shows causes of action which it might have had arising out of that contract, and
also assigns to Gibraltar Management Company, Inc., the
deposit of $9,000 which was made under. Conrad's deposition
exhibit 1.
Mr. Gawrys: Mr. Nusbaum, with your permis·sion, I would
like to substitute a copy for this original, and offer the copy
in evidence.
Mr. Nusbaum: Agreed.
Mr. Qawrys: I ask that this document be received in evidence, marked exhibit 2.
(Document is marked Conrad Deposition Exhibit 2, 4-1-64.)
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Dep. 4
4/1/64
page 16

~

Mr. Gawrys: The original of Exhibit 2 has a
seal and it is partially legible on the copy which
has been introduced in evidence.

Q. Mr. Conrad, I hand you this document which bears date
August 13, 1962, appears to be signed by Gibraltar Management Co., Inc., by Robert C. Baker, Vice-president; and also
has affixed thereto in the left-hand margin what appears to be
the seal of Gibraltar Management Company, Inc. and ask if
you can identify that document, sir, and tell us what it is~
A. This is an assignment from Gibraltar Management Co.
Inc. to Atlantic Virginie Realty Corporation, of the interest
of the assignor to Conrad's deposition exhibit 1, together
with moneys deposited under the Conrad's deposition exhibit
1, and any causes of action against the seller, and refers to
the fact that this contract had been assigned to Gibraltar
Management Co. Inc. from 10 Barrow Street Corportion.
Q. I ask you, sir, if the document handed you now, is a
copy of the document which you have just described~
A. Yes, it is a photostatic copy, except that the seal of the
assignor is not apparent on the photostat copy.

Mr. Gawrys: I offer this in evidence as Conrad's deposition exhibit 3 and ask it be so marked.
Dep. 4
4/1/64
page 17

~

(Document marked Conrad Deposition Exhibit
3. 4-1-64.)

Q. Now I hand you this document, sir, which is a letter
dated June 28, 1962, from 10 Barrow Street Corporation
signed by Robert C. Baker, as vice-pr~sident, addressed to
Harvey Lindsay & Sons, Inc. and ask if you can identify
that document~
A. This is a letter which was delivered to me together with
several other papers which I previously referred to, simultaneously with the time that Conrad's deposition exhibit one
was delivered to me.

Mr. Nusbaum:

I would like to see that, please.

(Paper is handed to counsel.)
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Q. Is this a copy of that letter, sir¥
A. Yes, it is.

Mr. Gawrys : I offer in evidence copy of the letter and
ask it be marked Conrad's deposition 4.)
(Letter is marked Conrad Deposition Exhibit 4, 4-1-64.)
Q. Mr. Conrad, when Atlantic Virginia Realty Corporation
purchased this property from Independence Bus Corporation,
pursuant to the foregoing contract of sale, and assignments
to which you have testified, the deed was made subject to a
lease of Atlantic Mills Thrift Center. Inc. is that
Dep. 4
right, sir? Do you recall, sir?
4/1/64
page 18 ~ Mr. Nusbaum: If he wants the witness not to
answer the question, that is all right; hut let the
question stay in the record.
Q. I hand you a copy of the deed, sir, and the certified
copy of this deed was introduced in evidence yesterday at the
time Mr. Kerry Lyne testified; and ask yo"u if you did look
that over~
A. The answer to your question is yes, it was subject to a
lease.
Q. Do you recall this being a copy of the one that was executed, conveying this property to Atlantic Virginia Realty
Corporation, sir?
A. Yes.

Mr. Gawrys: I offer in evidence copy of the deed, for the
purpose of the Court knowing to which document the witnesR
was referring. And ask it be marked.
(Copy of deed marked Conrad Deposition Exhibit 5,
4-1-64.)
Q. Under the lease to which we referred, sir, Atlantic Mills
Thrift Center of Norfolk was the lessee; is that correct, sid
A. That is correct.
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. Q. Was Atlantic Mills Thrift Center a subsidiary of Virginia Dare Stores Corporation?
A. Yes.
~
Q. Can you tell us, sir, if that lease, that is, the
lease which was in effect at the time V irgi'fba Realty Corporation acquired the property, can you tell us if that
lease is still in effect?
A. No, it is not.
Q. Can you tell us what happened to that lease?
A. It was cancelled on or about August 31, 1962.
Q. I hand you this document and ask you ~f you can identify
it, sir? This is a document which states it is an Indenture
made the 31st day of August, in the year 1962, between Atlantic Virginia Realty Corporation and Atlantic Mills Thrift
Center of Norfolk?
A. This was a surrender of lease agreement between the
owner of the property and the tenant.

Dep. 4
4/1/64
page 19

Mr. Gawrys: I offer copy of this in evidence, as Conrad's deposition exhibit 6.
(Document marked Conrad Deposition Exhibit 6, 4-1-64.)
Mr." Gawrys: Let the record reflect that a page of this
document, or the cover sheet rather, indicates it was recorded
in the office of the Clerk of Corporation Court, City of Nor·
folk, on July 2, 1963, in liber 942, page 110.

Q. Would you tell us, sir, what exhibit number
6 is, sir?
A. Surrender of lease agreement.
~
Q. Which lease, and by and between whom?
A. The lease referred to in Conrad's deposition exhibit
5, to which the deed was made subject to.
Q. Was another lease entered into between Atlantic Virginia Realty Corporation and Atlantic Mills Thrift Center
of Norfolk?
A. Yes.
Q. I hand you this document and ask you, sir, if you can
identify it?

Dep. 4
4/1/64
page 20
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A. It is a copy of a lease that was then entered into and
was dated September 1, 1962. Entered into between Atlantic
Virginia Realty Corporation as lessor, and Atlantic Mills
Thrift Center of Norfolk as lessee, relating to the same premises in Norfolk, Va.
Q. Sir, I hand you this document and ask you if this is
a copy of the lease you are referring to~
A. Yes, this is a photostat copy, except that some of the
seals of the corporations, as well as the seals of the notary
publics, apparently have not been reproduced in the photostating process.
Mr. Gawrys: I offer this in evidence as Conrad's deposition 7.
(Copy of lease marked Conrad Deposition ExDep.
hibit 7, 4-1-64.
4/1/64
page 21 ~ Q. Mr. Conrad, I hand you this document which
states it is an Indenture made the 27th day of
June, 1963, and ask if you can identify it, sir~
A. This is a short form of lease which was used for recording purposes, and was recorded in Norfolk and relates to the
lease which is Conrad's deposition Exhibit 7.
Mr. Gawrys: I offer this document in evidence as Conrad's deposition exhibit 8.
(Document marked Conrad Deposition Exhibit 8, 4-1-64.)
Q. Would you tell us, if you will, sir, why the original lease
of Anjo Corporation was cancelled nad a new lease executed~
A. In acquiring this parcel of property, the purchaser had
expended a substantial sum of money, and it was the belief
of the purchaser that if a new lease were entered into with
the tenant on the premises, and changed so that instead of it
being a gross lease as the original lease was, that the lease
be converted into a net lease, and if the rental, the fixed
minimum rental was increased, then ht=l would, with such a
new lease,-by that I mean a lease with a higher fixed mini-
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mum rental and which was a net lease as distinguished from a gross lease, that the purchaser
would be able to refinance the mortgage on the
r premises, and obtain a new mortgage for a higher
amount, so that the increased amount of the mortgage would enable the purchaser to recoup the money which
it has paid for the property; and this was the reason for the
cancellation of the old lease, and execution of a new lease.
Q. I believe the document will speak for itself. Will you
tell us your recollection, does the new lease provide for a
term which was different than the one in the old lease~
A. The new lease was for a term of 19 years and :five
months, commencing September 1, 1962, with four 5 year renewal options. The old lease was for ten or 12 years, commencing September 1, 1959, and terminating Augrist 31, 1971;
with four 5 year renewal options. The rental under the old
lease had a minimumDep. 4
4/1/64
page 22

Mr. Nusbaum: The instruments are in the record and
speak for themselves.

Q. Mr. Conrad, would you kindly tell us what you mean by
the terms "gross" lease and "net" lease~
A. In a net lease the tenant assumes certain obligations
which it does not assume in a gross lease. For exDep. 4
ample, in a net lease the tenant assumes the obli4/1/64
gation for all repairs. In a gross lease, the tenant
page 23 r does not. As a result of which, the tenant has an
added :financial obligation in a net lease. Furthermore, in a net lease the tenant assumes obligation for the
payment of taxes ; this is not so under the gross lease. Here
again, the tenant assumes a larger financial obligation. The
distinguishing characteristic basically between a net and a
gross lease, is whether the rental specified in the lease is so
called ''net'' to the landlord or not. In a gross le::t se, the
minimum rental mav actually be a leaser amount if the landlord assumes thP obli~Yations of repairs and taxes, and the
same thinlY is applicable for insurance.
Q. All riv·ht. sir, Mr. Conrad. what connection does your
firm have with Virg·inia Dare Stores Corporation?
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A. We are general counsel for Virginia Dare Stores Corporation and all its subsidiary and affiliated corporations.
Q. Mr. Conrad, will you tell us, to your knowledge, is there
any relationship between Virginia Dare Stores Corporation
or its.affiliated or subsidiary corporations, and Loomis Grossman?
A. No. Nor any corporation affiliated or associated with
Loomis Grossman, or any corporation in which he
has any interest.
Dep. 4
Q. Would that also include 10 Barrow Street
4/1/64
page 24 ~ Corporation and Gibraltar Management Corporation?
A. Yes, sir.
Q. In other words, there is no connection between Virginia Dare. Stores and its affiliated or subsidiary corporations, and 10 Barrow Street and Gibralter Management Corporation; is that correct, sir Y
A. That is correct.
Q. Is the same true as to Robert C. Baker?
A. Yes, sir; and with Mr. Loomis Grossman.
Q. To your knowledge, sir, has Mr. Loomis Grossman, Mr.
Robert Baker, or any of the corporations in which Mr. Grossman would be affiliated or which he may control, will you tell
us if they have ever served as agents for Virginia Dare
Stores Corporation or any of its affiliated or subsidiary corporations?
A. No, sir.
Q. They have not?
A. No; they have not.
Q. To your knowledge, has Virginia Dare Stores Corporation or any of its affiliated or subsidiary corporations, including the defendant Atlantic Virginia Realty Corporation,
every explicitly or impliedly agreed to pay and
Dep. 4
assume any alleged obligations under the docu4/1/64
ment dated May 3, 1960, which has previously been
page 25 ~ introduced in evidence as Nathan's Deposition Exhibit number 2?
A. No, sir.
Q. To your knowledge, has Virginia Dare Stores Corporation or Virginia Realty Corporation, the defendant, or any
other affiliated or subsidiary corporation of Virginia Dare
Stores Corporation, ever explicitly or impliedly agreeil to assume any obligations of Anjo Corporation T
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A. No, sir.
Q. Would the same be true of any of the obligations of any
of the Atlantic Virginia Realty Corporation's predecessors
in title or interest to the realty in question f
A. Atlantic Virginia Realty Corporation did agree to carry
out the obligation of 10 Barrow Street, and subsequently Gibraltar Management Corporation, to purchase a piece of
property from Independence Bus Corporation; with the exception of that obligation, the answer would be no .

•

•

•

•

•
I

Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled cause in
said court on April 6, 1964, before the Honorable Clyde H.
Jacob, judge of said court, and jury.
page 11

~

HENRY A. SHOOK,
called as a witness on behalf of the plaintiff, having been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Nusbaum:
Q. .You are Mr. Henry A. Shook f
A. Yes, sir.
Q. And you are vice-president of S. L. Nusbaum & Company, Incorporated, Mr. Shook?
A. That's right, sir.
Q. How long have you held that office f
A. Approximately eip:ht years.
Q. Mr. Shook, I'm going to ask you to talk to those gentlemen over there so they can hear you, but speak loud enough
so the judge can hear you and I can hear you and these gentlemen over here can also hear you.
Mr. Shook, are you acquainted with Mr. L. T. Zoby?
A. Yes, sir.
Q. And was your firm employed by him prior to April
1959 to find a tenant for property at Sewells Point Road in
Norfolk, Virginia.?
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A. Yes, sir. He requested that we try to find him a tenant
for his property.
page 12 ~ Q. And do you know-did you find him a tenant, sid
A. We did, sir.
Q. And what was the name of that tenant?
A. The parent company was Virginia Dare Stores Corporation. The firm that-the trade name was Atlantic Thrift Center.
Q. I show you a paper, Mr. Shook, and ask you if you can
identify it?
A. Yes, sir. This is a letter that I wrote to Mr. William
Nathan, chairman of the board of Virginia Dare Stores Corporation, back in 1959. I had read in a trade journal an article
on the Virginia Dare Stores Corporation operation and that
they were expanding into the southernQ. I will get you to read the letter, if you will, Mr. Shook.
A. Letter to Virginia Dare Stores Corporation, 111-Sth
Avenue, New York 11, New York, Attention: Mr. vVilliam
Nathan, Real Estatl' Department, Re: Atlantic Mills Stores.
"Dear Sir: I read with interest the article on Atlantic
Mills division in the March issue of Chain Store Age. I think
that this type of operation would be a natural in the NorfolkPortsmouth market. I would be very happy to
page 13 ~ send you detailed information on the NorfolkPortsmouth market. We presently have three desirable large sites that we could offer.
"Hoping to hear from you on this matter at vour earliest
convenience, I remain, Yours very truly, Henry Shook."
The Court: Yon wish that introduced?
Mr. Nusbaum: Yes, sir.
The Oourt: Marked by the court Plaintiff

i.

(Received and marked Plaintiff's Exhibit 1.)
By Mr. Nusbaum:
0. Did Mr. Nathan come to Norfolk, Mr. ShookT
A. Yes, sir.
Q. And did vou see him at that time?
A. Yes, sir. I picked Nathan called me on the uhone from
New York CitY rmd said that l1e would be in Norfolk the following day, I believe it was, and I met him at the airport and

S. L. Nusbaum and Company, Incorporated, v.
Atlantic Virginia Realty Corporation

105

Henry A. Shook.
we rode around. I .showed him the Norfolk-Portsmouth area
and I showed him the three sites that I had previously mentioned in my letter to him.
Q. And which site did you interest him in~
A. The site ultimately that he liked was the site the store
was built on on Little Creek Road.
page 14 ~ Q. And to whom did that belongV
A. The principal, the owner of the property, was
Mr. L. T. Zoby
Q In what name. was the title owned~
A. The title of the property was in Anjo Corporation.
Q. Did 1\fr.-did any negotiations ensue between Mr.
Nathan and Mr Zoby~
A. Yes, sir, at a later date.
Q. All right. "Will you state what happened and who was
present, where it took place1
A. After Mr. Nathan came to Norfolk and he saw the location and he thought it was a very desirable location and would
make a very good site for Atlantic Mills he requested that I
get back with Mr. Zoby, who was the owner of Anjo Corporation, to see if we could work out a deal on the property
where Mr. Zoby would build the building and Atlantic Mills
would lease the building. I went back to Mr. Zoby, and Mr.
Zoby was very pleased to hear that Atlantic Mills was interested in the property, and he said, "By all means, let's all get
together to see if we couldn't work out an equitable proposition." We at a later date had another meeting. At that time
Mr. Nathan and a Mr. Sidney Middleman, who at that time
was the executive-president of Virginia Dare Corpage 15 r poration, came to Norfolk. I met them at the plane.
We went to the Ghent Hotel over in Ghent. and
Mr. Zoby was there and two other officers of the Anjo Corporation were there, which was Mr. Tom Hill and Mr. Alan
Mirman, the attorney, and myself. So we sat there, the gToup
of us, and we-I think it was about three, four hours we
worked out a proposition wherein Mr. Zoby would build the
building- and Atlantic Mills would lease the buildim:. The
period of the lease was for twelve vears. They all shook
hands, I took Mr. Middleman and Mr. Nathan back to the
airport, they went back to New York, and from then on the
attorneys for both Virginia Dare Corporation and for Anjo
Corporation started working on thP drafts of the leRRe.
Q. Now, what was the annual rent under that leaRe?
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A. The annual rent was a gross rent of $52,000.00 plus
one and a quarter percent of the gross sales, whichever would
be the higher. It was for twelve years, or the total rent was
$624,000.00.
Q. And what was to be your compensation for negotiating
this lease, Mr. Shook Y
A. Our compensation for negotiating the lease was to receive six percent of the total rents that would be paid over
the term of the lease.
Q. And with whom was that agreement made¥
page 16 ~ A. The agreement was made with Anjo Corporation, which was the principal, and was signed
by the officers of the corporation and their seal was attac'hed
to our agreement.
Q. With whom were you negotiating your commission arrangement?
A. Our commission arrangement was negotiated with Mr.
Zoby as the principal of the Anjo Corporation.
Q. And when was your commission-when did you first receive your commission? When was the first part of your commission received?
A. Well, basically our commission was due when the contract was signed by all parties concerned. Our first commission check was when the first rent was paid. The rents were
always paid to our firm.
Q. Under what arrangement! Why were the rents paid to
your firm?
A. The rents were paid to our firm-this is a standard
practice in the real estate business wherein the broker makes
the lease, he will collect the rents, deduct his commission, and
then send the balance to the owner of the pro1perty. This is
the basiCr---another thing is it is more or less a further insurance that we will collect our commission.
Q. Now, how much commission did you take
page 17 ~ out-what date did you receive the first rent check,
approximately Y
A. Let's see. I believe the lease was signed in April. I
think it was about four or five months it took to build the
building, took that amount of time, and I think the first rent
we received was in September 1959.
Q. Mr. Shook, I show you a paper called "Indenture of
Lease Made and Entered into as of this 27th day of April
1959 between Anjo Corporation and S. L. Nusbaum & Com-
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pany, agents, of Norfolk, and Atlantic Mills Thrift Center,"
and ask if you can identify it¥
A. Yes, sir. This is the lease that was ultimately signed
between Anjo Corporation and Virginia Stores-Virginia
Dare Stores Corporation on the property on Little Creek
Road.
Q. Now, does your firm's name-

Mr. Hofheimer: You want to mark that¥
The Court: Marked by the court Plaintiff 2.
(Received and marked Plaintiff's Exhibit 2.)
Mr. Gawrys: If Your Honor please, may I examine the
cover ·of that lease again to see if there was anything on there
which is not proper to this case f
The Court: You mean the blue back f
Mr. Gawrys: Yes, sir.
page 18

~By

Mr. Nusbaum:

Q. Is your firm's name mentioned in this lease,

Mr. Shook?
A. Yes, sir.
Q. Will you state in what capacity or in what wayf
A. Right on the first page, the first paragraph it states
that the lease is between Anjo Corporation, Atlantic Mills
Thrift Center, and care of S. L. Nusbaum & Company, agents,
of Norfolk. That's one place that we are named in the lease.
I believe there's another place in here with reference to
where the rents are to be paid. I believe I am correct in saying that the rents in this instance are to be paid at the office
of S ..L. Nusbaum & Company in Norfolk, Virginia.
The Court: The lease so states¥ the paper you have f
The Witness: Yes, sir. I am tryingThe Court: Suppose you read that part.
The Witness: Paragraph 19 page 14, ''Any and all notices required to be given pursuant to this lease should be
sent by registered or certified mail to the lessors, care of S.
L. Nusbaum & Company, Norfolk, Virginia."
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page 19 ~ By Mr. Nusbaum:
Q. Now, how much was your monthly commission, Mr. Shook, if you recall~
A. I believe our commission was six-the rents that were
collected was $4,333.33 every month. That was sent to us
from New York. We deducted six percent, or two hundred
fifty-nine dollars and some -odd cents, and then sent the
check on to Anjo Corporation.
Q. So your commission was two hundred fifty-nine dollars
and some odd cents, or roughly $260.00 a month. Is that correct?
A. Yes, sir.
The Court: How long did they continue-that concern
continue to send the commission check?
The Witness: How long did we receive the checks?
The Court : Yes.
The Witness: We-Your Honor, we received the checks
for approximately three years. That was from the first principal, being Anjo Corporation; the second principal, which
was I believe already brought out, Independence Bns Corporation. Or it was approximately thrity-seven months I believe of uninterrupted receiving of these rent checks where we
took our commission. It was supposed to be for
page 20 ~ the period of the entire twelve years.
The Court: Did the ownership change at the
time they discontinued sending checks'
The Witness: ·when it was discontinued was when the
tenant bought the property.
The Court: I see.
Bv Mr. Nusbaum:
Q. Mr. Shook, what happened while Independence Bus
Corporation owned the proP,erty7 There have been two
cbanp:es of ownership, have there not?
A. I believe there's been three. The first principal was
the Anio Cornoration. the second principal was the propertv
assirned to Independence Bus Corporation, and the third
I believe now is Atlantic Virginia Realty Corporation, which
is the tenant.
Q. During the second ownership, the ownershin of Independence Bus Corporation, where w~:~s the rent naid and in
what manner?
A. The rent was continued to he sent to onr office in Nor-
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folk. The Independence Bus Corporation, the second owners
of the property, authorized the tenant to continue the sending
of those checks to our office, and we continued by our original
agreement to collect our commission and then remit our check
to Independence Bus Corporation, which was the second
owner.
page 21 r Q. Did you ever obtain from Anjo Corporation
any memorandum concerning any of the specifics
of your leasing fee or management agreement~
A. Yes, sir.
The Court:

Marked by the court Plaintiff's 3.

(Received and marked Plaintiff's Exhibit 3.)
By Mr. Nusbaum:
Q. I ask you what this paper is~
A. This is the-a leasing agreement from Anjo Corporation to S. L. Nusbaum & Company spelling out that we were
to receive our commission from the rents, and it was signed
by the president and the secretary and attested by the corporate seal. Would you like for me to read it~
Q. Please read it.
A. This agreement is to S. L. Nusbaum, Incorporated,
Norfolk 10, Virginia. Re: Anjo Corporation lease to Atlantic Mills Thrift Center of Norfolk, Virginia. Date of lease
April 27, 1959. Premises Sewells Points and East Little
Creek. R,oad, City of Norfolk, Virginia.
''Dear Sirs: This letter contains the. covenant and the
agreement of the undersigned to pay you the service heretofore rendered by you in procuring the above
page 22 ~ mentioned lease. Regular commissions at a minimum six percent rate prescribed by the Norfolk
Real Estate Board, Incorporated, in respect to all rents payable on the said lease and any extensions or renewals thereof.
"It is understood that you will, without additional charge,
use your best efforts to collect rent payable under the lease.
After deducting your commission, and any other authorized
items, remit the balance regularly to the undersigned. N othing herein obligates you to furnish legal counsel or institute
. legal proceedings in order to collect rent. However, the col-
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lection of the rent by you is an express condition of the payment of money set forth herein.
' 'Signed and sealed the 3rd day of May 1960.'' Signed by
Mr. L. T. Zoby, president of Anjo Corporation, and attested
by Mr. J. Tom Hill, secretary.
Q. Now, is there any other writing available which casts
light on your commission agreement, your six percent interest in the rents, between you and Anjo Corporation or you
and Mr. Zoby ¥
A. This is the only agreement we have. It is self-explanatory. We have files where we-naturally, we have oral agreements that take care of-that was stated in the beginning.
Q. And what is there in addition to what appears here by
way of oral agreement, if anything¥
page 23 ~ A. By oral agreementMr. Gawrys: If Your Honor please, we object to what
there may be by oral agreement. The document speaks for
itself and the gentleman said, ''This is our agreement.'' I
object to any oral agreement.
The Court: He is inquiring about any other agreement.
Unless it shows that this was merged, any verbal agr,eement
may have been merged in the writing, he may show that, and
the court will instruct the jury.
Mr. Hofheimer: If Your Honor please, even beyond that,
this is an oral agreement-! mean this is a written agreement
between the lessor and the lessee. Now, if the lessor and the
lessee want to show the circumstances oral under which that
agreement was executed the third party has no right to object.
Either of the parties to the written agreement may object. But
the parol evidence rule doesn't apply to third parties, and
that's what my friend here is inferring. They have a perfect
right, any parties to a written agreement, to explain the circumstances and to tell the facts surrounding the execution of
that agreement and each can say what it meant to
page 24 ~ him, and the third party bas got no right to object
to that.
The Court: Well, when the third party is being al1egedly
responsible for the agreement isn't he in the same position
as the original party?
Mr. Hofheimer: No, sir, not when he is apprised-the
third party can be apprised in these circumstances, and the
evidence will show that they were. just the same as the two
parties between can show it. In other words, the parol evi-
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dence rule-and there is a case right on it in Virginia-the
parol evidence rule cannot be invoked by a person who is
not a party to the written instrument.
Mr. Gawrys: If Your Honor please, generally speaking·,
third parties, that is, strangers to the document, cannot invoke the parol evidence rule, but the parol evidence rule is
properly invoked by the parties to the document or their
privies and the parties claiming under the document and
third party beneficiaries. That is clear in Virginia and it is
also clear in the authorities.
The Court: That's the court's under.standing of the rule.
Objection sustained.
Mr. Gawrys: Thank you, sir.
page 25 ~ Mr. Hofheimer: We save the point.
By Mr. Nusbaum:
Q. Mr. Shook, I show you a letterMr. Gawrys: We will have to object to this letter, Your
Honor. This is a letter purportedly written by J. W. Broughton. Mr. Shook's name doesn't appear on this letter at all.
We don't see what connection he has with this letter. I object
on that basis.
The Court: He will have to identify that. I mean the party.
His name is not mentioned. Either the writer or the addressee
would have to identify this letter as this gentleman can't
identify this letter. Not unless you can show that he directed
it be written.
By Mr. Nusbaum:
Q. Mr. Shook, do you know Mr. J. W. Broughton?
A. Yes, sir, I do.
Q. And who is he, sir?
A. Mr. Broughton is employed by S. L. Nusbaum & Company in the capacity of property manager.
Q. And under whose direction does he work?
A. His direction is right under me.
Q. And did he under your supervision and direction communicate with the tenants-or with Virginia Dare
page 26 ~ Stores Corporation in connection with this property and changes of ownership?
A. He did, sir.
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Q. Do you know whether he wrote to Virginia Dare Stores
on AprillO, 1962?
A. Yes, he did. I might add, the reason the letter-

Mr. Nusbaum: I would like to offer this letter to the witness and askThe Court: Did, after you gave him direction to write, he
show you the copy of the letter or the original letter?
The Witness: Yes, sir.
The Court: You directed him to write a letter. Well, look
at this copy of the letter and see whether that's the letter
that he wrote according to your direction.
The Witness: Yes, sir, I remember this letter.
The Court: Was he authorized to write that letter?
The Witness: Yes, sir.
The Court: Very well. Marked by the court Plaintiff's 4.
(Received and marked Plaintiff's Exhibit 4.)
page 27

~

By Mr. Nusbaum:
Q. Will you read that letter, Mr. Shook?

Mr. Vandeventer: Your Honor, we wish to register our
objection to any of these letters going into evidence. They
appear to be merely self-serving documents. There is no question in my mind that Mr. Nusbaum's office probably wrote
·
these letters.
The Court: It's concerned to them-it is addressed. Thev
can testify that no such letter was ever written or received. ·
Mr. Nusbaum: Your Honor, there are depositions in this
case wherein the recipients have acknowledge receipt of these
letters and they have been introduced in deposition.
The Court: This letter has been introduced in the depositi~'
.
Mr. Nusbaum: Yes, sir.
The Court : You better hold it back then and let the person who testified in the depositionYr. Nusbaum: I don't know that the deposition will be
offered, but they have been taken.
Mr. Gawrys : If Your Honor please, that letter is written
to attorneys in Boston who represented the First
page 28 ~ National Bank of Boston. They did not represent
this defendant, and I am not sure if that letter
was admitted without or with objection, but this letter was
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introduced in evidence, and by Mr. Nusbaum, I believe, in
Boston, but I do not believe it is properly introduced at this
time. It has no connection with this defendant and tha.t firm.
The Court: If you can't connect it up the court will reject
it and so instruct the jury.
By Mr. Nusbaum:
Q. Was a communication addressed from S. L. Nusbaum &
Company offices to counsel for the Independence Bus Corporation, Mr. Shook?
A. I beg your pardon~
Q. vVas a letter addressed on April10, 1962, from your office to counsel for Independence Bus Corporation f
A. Yes, sir.
Q. And do you remember the name of the lawyer 'f
_.._--\. Kerry Lyne.
Q. I hand you this letter and ask if you can identify it~
A. Yes, sir, I know the letter.
Q. Did you read this letter right here, Mr. Shook~
A. Yes, sir.
page 29 r Q. Did you read it to the jury·~
A. ~o, sir.
Q. 'Vonld you read the two lettPrs for the jury, please .
.Mr. Gawrys: For the record, sir, we would like to note
our objection and exception.
The Court: Fjxception noted.
A. \Vnich

letter~

The Court: The one vou tel:;ti:fied that
it be written, and that's- tht> one that-

~ron direct(~d

that

RY Mr. Nusbaum:
·Q. Read the lett<>r that you dirPded to lw written on April
1Oth"!
A. This letter of April 10th, 1962, is in reference that we
hadn't received the rent, and this is the letter that I instructed Mr. Broughton to write to Virginia Dare Corporation. To 'Virginia Dare Stores, 111 Eig·hth Avenue, New
York 11, New York. Attention: Mr. Arthur Shapiro, Controller. Re :Atlantic Mills Thrift Center, 7665 East Sewells
Point Road, Norfolk 13, Virginia. Dear Mr. Shapiro:
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''This will confirm our telephone conversation of today regarding the April rent due for the above premises.
page 30 ~ "The rent payments will continue to be made
payable to S. L. Nusbaum & Co., Inc., and mailed
to us at 922 Maritime Tower, Norfolk, Virginia. We are writing Mr. Kerry R. Lyne, attorney, of the Lyne, Woodworth &
Evarts, 75 Federal Street, Boston 10, Massachusetts, asking
that he write you to this effect.
"In the meantime, we will also contact the Anjo Corporation, the former owners, to notify you of the change of ownership. Yours very truly, S. L. Nusbaum & Co., Inc., J. W.
Broughton.''
Q. Now, under whose direction was this other letter written, the one to Lyne, Woodworth & Evarts?
A. Under my direction.
Q. Is that the same letter referred to in the letter you have
just read?
A. Yes, sir.
Q. Will you read the second letter, please?
A. This is a letter to the attorneys in Boston, April 10,
1962. To ''Lyne, Woodworth & Evarts, 75 Federal Street,
Boston, 10, Massachusetts. Attention: Mr. Kerry R. Lyne.
Re: Atlantic Mills Thrift Center, 7665 East Sewe1ls Point
Road, Norfolk, Virginia. Dear Mr. Lyne:
"We enclose copy of letter written today to the tenant of
the above property and ask that you please write them notifying them to mail the rent checks directly to S.
page 31 ~ L. Nusbaum & Co., Inc., 922 Maritime Tower, Norfolk, Virginia. This is in accordance with our
rental agreement dated May 3, 1960, as mentioned in your
letter of March 26, 1962. We have corrected our records to
show the new owners and will forward checks and future correspondence to Independence Bus Corp., cjo The First National Bank of Boston, 67 Milk Street, Boston 10, Massachusetts, Attention: Mr. J. C. Howe, Yours very truly, S. L. Nusbaum & Co., Inc., J. W. Broughton."
Q. Now, I hand you a letter dated March 26, 1962 addressed to S. L. Nusbaum & Company, and ask you if you
can identify that and state who it is from?
A. This is a letter from Lyne, Woodworth, and Evarts in .
Boston to S. L. Nusbaum & Company, Norfolk, Virginia.
Q. Will you-did you receive that letter?
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A. Yes, sir.
Q. Is that the letter referred to in the one you have just
read?
A. Yes, sir.
Q. Will youMr. Nusbaum: Let me have this marked, please.
The Court : I haven't marked the other 5 and 6.
page 32

~

(R.eceived and marked Plaintiff's Exhibits 5
and 6.)

By Mr. Nusbaum:
Q. I will ask you to please read the paper marked Exhibit

6.
Mr. Gawrys : If Your Honor please, I would like to have
the record-! would like to note my objection in the record.
The Court: Your objection is noted.
Mr. Gawrys: Thank you.
A. It's a letter from Mr. Kerry Lyne, from Lyne, Woodworth, and Evarts, dated March 26, 1962, to S. L. Nusbaum
& Company, Maritime T·ower. Norfolk, Virginia. Re: Lease
between Anjo Corp. and Atlantic Mills Thrift Center of Norfolk, Inc., of premises in Norfolk, Virginia. Dear Sir:
"Under date of April 27, 1959, the above-entitled parties
entered a lease for certain property together with the buildings thereon located at 7665 Sewells Point Road in Norfolk,
Virginia. By letter agreement dated May 3, 1960, you were appointed rental agent under said lease. The property subject
of the lease has been sold to Independence Bus Corporation
and you are hereby instructed henceforth to forward all rentals collected together with any notices which may be required under said lease and letter agreement to :
page 33 ~ Independence Bus Corporation, care of The First
National Bank of Boston, 67 Milk Street, Boston
10, Massachusetts. Attention: Mr. J. C. Howe.
"This notice is given under our authority to act as counsel
for Independence Bus Corporation. Very truly yours,''
signed Kerry R. Lyne.
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By Mr. Nusbaum:
Q. Mr. Shook, I hand you a letter dated April 20th-or
this is a photostat which counsel has agreed might be us.ed
in place of the ·original. This is a carbon copy, and I ask
you if you can identify this instrument T
A. Yes, sir, I remember this letter.
Q. All right. Now, was that carbon copy received in your
office, sir T
A. Yes, sir, a c.opy of it was sent to S: L. Nusbaum & Company.
Q. Did you personally receive it?
A. Yes, sir.
Mr. Nusbaum: I ask the court to mark it and then I will
-it will be Exhibit 7.
The Court: Plaintiff's 7.
(Received and marked Plaintiff's Exhibit 7.)
By Mr. Nusbaum:
Q. Will you please read this to the jury so tlmt
page 34 ~ the court and counsel can hear you?
A. This is from Lyne, Woodworth, and Evart:-~,
of Boston, 10. It is to Mr. Harold Gottfried, Virginia Dare
Stores, 111 Eighth Avenue, New York 11, New York. R:e::
Atlantic Mills Thrift Center, 7665 East Sewells Point Road,
Norfolk 13, Virginia. Dear Mr. Gottfried:
"I have your letter of April18, 1962, and I don't blame you
for being confused since I note that I sig'Iled my letter of
April 12, 1962, as Akiba, Incorporated, rather than as attorney for Independence Bus Corporation. At the same time
that the Atlantic Mills deal was made with Mr. Zoby, a further deal was made regarding Akiba, Incorporated, and getting
the various leases straightened out has caused some confusion. I hope this letter will clear up the facts for you.
"Anjo, Incorporated, sold to Independence Bus Company
the- property presently under lease to Atlantic Mills. The
sale was, of course, subject to the lease of Atlantic Mills and,
consequently, was also sold subject to the management contract of S. L. Nusbaum & Company. We therefore would
expect rents of the property, due from Atlantic Mills, to be
collected by S. L. Nusbaum & Company and have therefore
requested and hereby confirm our request that all rental
checks be forwarded to that agency on the first of each month.
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This would include the rental check which was due
on April, 1962. This arrangement shall continue
until you receive further notice from us.
"You have already been put on notice that all notices regarding the lease shall be forwarded to Independence Bus
Company, in care of The First National Bank of Boston, 67
Milk Street, Boston 10, Massachusetts, Attention: Mr. James
C. Howe. These notices together with Mr. Zoby's letter of
April 10, 1962, and Mr. Nusbaum's letter of April 17, 1962,
will, I hope, clear up any confusion you may have in regard to
rental payments and notices for or on behalf of the Atlantic
Mills property. This letter is written under our authorization to act as counsel for Independence Bus Company. Very
truly yours, Lyne, Woodworth, and Evarts, Kerry R. Lyne.
Copy to: S. L. Nusbaum & Company."

page 35

~

(Mr. Nusbaum exhibited another letter to counsel for the
defendant.)
The Court: Plaintiff's Exhibit 8.
(Received and marked Plaintiff's Exhibit 8.)
By Mr. Nusbaum:
Q. Would you identify this letter, sir? (Referring to Plaintiff's Exhibit 8).
A. Yes, sir.
Q. All right. What is the letter?
page 36 ~ A. The letter is from Independence Bus Corporation to Mr. Harold Gottfried, Virginia Dare
Stores, authorizing the payment of rental checks to our firm.
Q. Is this a photostat of the copy received in your office?
A. Yes, sir, and we have a copy here. S. L. Nusbaum & Company was sent a copy.
Q. All right. Would you read that letter1 to the jury, please?
A This letter dated April 27, 1962, is from Independence
Bus Corporation, 105 Franklin Road, S.W., Roanoke, Virginia. This is to Mr. Harold Gottfried, Virginia Dare Stores,
111 Eie:hth Avenue, New York 11, New York. Re: Atlantic
Mills Thrift Center, 7665 E. Sew~lls Point Road, Norfolk 13,
Virginia. Dear Mr. Gottfried :
· ·.
·
·
''This is to inform you that we are the "present owners of
thE> A tlantie Mills Thrift CentE>l' property mentioned above.
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As such, S. L. Nusbaum & Company, Incorporated, 922 Maritime Tower, Norfolk, Virginia, are acting as our rental
agents. You may regard this letter as authority to forward all
rental checks for the above-entitled property to S. L. Nusbaum & Company, Incorporated.
''The firm of Lyne, Woodworth, and Evarts, 75 Federal
Street, Boston 10, Massachusetts, is authorized to act as our
counsel in all matters concerning the Atlantic Mills
page 37 ~ property. Very truly yours, Independence Bus
Corporation, by Doris E. Jones, secretary.''
·Copies of this letter were sent to Lyne, Woodworth, and
Evarts, and also a copy to S. L. Nusbaum· & Company.
Q. Mr. Shook, when this property was acquired by Independence Bus Corporation from Anjo Corporation did
your :firm make that sale Y
A. No, sir.
Q. Now, when the property was subsequently sold by Independence Bus Corporation to 10 Barrow Street and this
other string of companies that are sanded around and ended
up with Atlantic Virginia Realty, was your firm the broker
that made that sale Y
A. No, sir, we weren't the agents in the sale.
Q. Did you draw or participate in the drawing of the sales
contract when the property was sold to Atlantic Virginia
Realty Corporation Y
A. No, sir, we did not participate.
Q. Now, has anyone on behalf of Atlantic Virginia Realty
Corporation inquired of your :firm as to the nature of its interest in these rents or its right to collect the rents Y
A. Have they inquired T
Q. Did they ask you when this sale was being
page 38 ~negotiated what your rights were? Did they come
to your office and communicate with you T
A. No, sir.
The Court: Is that allY
Mr. Nusbaum: I am very close to it, Your Honor.
By Mr. Nusbaum:
Q. Now, for how many months did your :firm collect the
rents during Anjo Corporation's ownership of the property
before it received the May 3rd letter-May 3, 1960, letter
from Mr. ZobyT
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A. The rents commenced in April-excuse me, I think it
was in September of '59, and the agreement was in May '60,
so it was approximately I believe a year later.
The Court: The jury may recess ten minutes.
(The court recessed at 11:35 a.m., April 6, 1964, and reconvened at 11 :45 a.m., April 6, 1964.)
Mr. Nusbaum: Your Honor, my last question of this witness.
By Mr. Nusbaum:
Q. Mr. Shook, your firm is suing here for $28,080.00. I want
you to tell the jury what that represents Y
A. The $28,000.00 represents the amount of commissions
that are still due from the rents that are still to
page 39 ~ be paid over the .term of this lease.
Q. And have you made or has your firm made
demand on the defendant in this case for the payment of those
commissions Y
A. Yes, sir.
Q. And has a.ny payment been forthcoming!
A. No, sir.
Mr. Nusbaum: All right, will you answer Mr. Vandeventer
or Mr. Gawrys Y
CROSS EXAMINATION.
By Mr. Vandeventer :
Q. Mr. Shook, you have testified that Mr. Zoby or Anjo
Corporation retained you to find a tenant for this property.
Is that correct!
A. Yes, sir.
Q. Now. I call your attention to certain testimony that
you gave taken at a discovery deposition on March 18, 1964,
page 86 of that testimony. The question was this:
''Well, at the time you wrote to Virginia Dare Stores had
any of the owners of this property-these properties en-

120

Supreme Court of Appeals of Virginia

Henry A. Shook.
gaged the services of S. L. Nusbaum & Company as their
agents~

page 40

~

"No."
Now, how do you explain your contradictory
testimony here today, sir~
A. Would you repeat that again, sir 7
Q. I said that-

Mr. Vandeventer: Would you read the question and the
answer back to the witness~
(The reporter read the question.)
A. I believe I can explain that this way: We had never
up to that time ever worked on that parcel of property. Mr.
Zoby had been a client of ours for approximately five years
prior to that. vVe had made him leases, we had managed
many, many pieces of property that Mr. Zoby owned under
various corporations, but to say-if I said that, certainly
I didn't mean to say that I had never worked with that corporation prior to that, no, sir.
Q. Now, in your amended motion for judgment you allege
'' 1. In 1959, Virginia Dare Stores Corporation requested
plaintiff, a duly licensed real estate broker, to find a location suitable for a retail discount department store in the
City of Norfolk, Virginia." That is not correct, is it, sil'f
A. I would say it's correct. They-when Mr. Nathan came
to Norfolk and he looked at the property and he himself
thought it would be a very desirable site for one of
page 41 ~ his stores, he more or less instructed UH to go
ahead and see what kind of a deal we could makP
out with the owners. We followed through.
Q. But, in fact, you initiated the request to Virginia Dare,
did you not~
A. Yes, sir, we were acting in behalf of the principals.
Q. But you weren't acting on behalf of the principals at
the time you got in touch with Virginia Dare, were you? You
hadn't been expressly retainly by Mr. Zody or Anjo Corporation to find a tenant for this property at that time?
A. I believe, sir, when you say retained, we had an open
listing, just like the owner says,· 'I have a piece ·of vacant
ground. I want to build a building. I want to produce income. If you can g·et me a tenant I will P"~" yon R commission." It's not retained. It is just common knowledge in the
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industry as far as Norfolk is concerned. The other brokers
knew that Mr. Zoby would build a building on this property
if a broker could get a tenant.
Q. In other words, what you were trying to do was to bring
a prospective tenant and the owner of this piece of property
together. Isn't that correct?
.A. That's correct.
page 42 ~ Q. And work out a deal? Now, in a situation
like this do you ordinarily look to the landlord or
to the tenant to pay your commissions f
A. It's the usual practice in the real estate business that
we look to the principal, being the landlord, for our commission, but basically we look to the contractual obligation between the landlord and the tenant where a lease is derived
and there will be income and we receive our commission on
that income.
Q. Now, do you consider that your-when did you consider
that your fees are earned¥
A. Our fee is earned when we perform that service in
bringing together the tenant and the landlord, and when that
tenant and that landlord enter into an agreement we have
preformed our service.
Q. In other words, your fee is earned when that lease is
signed. Is that correct?
A. That's right, sir.
Q. And do you feel it is necessary for you to do anything
further in connection with that lease to earn your fee?
A. I believe our agreement is self-explanatory, that we
are to collect the rents and deduct our commission. This is
all we had to do with reference to this negotiation. We had not
one other thing to do, but by the same taken, napap;e 43 ~ turally, we want to make other deals with Mr.
Zoby and it is good public relations to do-take
('are of any problems. It is a situation where you have got a
landlord and yon have got a tenant and you are deriving your
commission from the rents that are being paid. We want
to keep them both happy. There is nothing worse than having
a tenant that's not paying his rent. So, naturally, we ~tep in
from public relations, from good will, from· good business
and do anything that's asked of us.
Q. But basically it is yot1r feeling still that that monev
tha.t you have earned, your fees are earned when that leasP
i~ F~igned. Isn't that correct?
··
· · ~ · ~ ,. . ···~)
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A. That's correct, sir.
Q. And does that apply merely for the term of that lease
or for any renewals of that lease Y
A. Well, I believe under this specific agreement here that
we have it states for the term of the lease and for the renewals thereof.
Q. For on and for on forever. Is that correct¥ .
A. No, sir. No, sir. I believe under the lease the tenant
had possibly two or three five-year options. Naturally, under
the option if he renewed the lease for an additional five years
we would also be deriving commissions from the rents collected during the option period.
page 44 r Q. Suppose Atlantic Thrift Mills Center of Norfolk exercised its option to renew and continued
doing like this for maybe a. hundred years or two hundred
years. Do you consider that your commissions would still be
forthcoming~

A. Sir, I would like to go back to the agreement. It says
for every renewal thereof.
Q. All right. So then your answer is in the affirmative. Is
that correct~
A. Unless there-yes, sir, I would have to say it would
be.
· Q. All right. Now, did you have anything to do with the
actual lease negotiations~
A. Yes, sir.
.
Q. What did you have to do with those negotiations~
A. Well, first let me say this: In saying· what we had to
do with the negotiations, here was a typical exampleQ. I am talking about in this particular instance. You
brought the parties together. After you brought them together what did you have to do with the negotiations after
that timeY
A. In the negotiation we, as I previously stated, sat down
and we discussed the basic economics of the propage 45 r position. What are the rents, how long the lease
is, what's the percentage-these are the basic elements to any lease proposition. This was our job to negotiate.
Q. Right.
A. That's what we did.
Q. Now, do you know who actually drew the leases¥ Do
you know of your own personal knowledge?
·
A. I believe the first draft was-of the lease was made bv
Mr. Zoby's attorney. I think then at that time it wR-s sub-
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mitted to the Virginia Dare Stores Corporation for their
considerations and their approval.
Q. Now, were you present or was anyone from Messrs.
Nusbaum present when you the lease was actually executed¥
A. No, .sir.
Q. And you are not a party to that lease, are you?
A. Yes, we are.
Q. You are-you signed that lease¥
A. Our name is in that lease.
Q. And in what reference?
A. As agents.
Q. As agents?
A. Yes, sir.
Q. And merely all notices are to be sent to Anjo in care
of Messrs. S. L. Nusbaum. Isn't that correct~
page 46 ~ A. Yes, sir.
Q. Is there any other reference?
A. That the rents are to be paid to us and that we are acting as agent, yes, sir.
Q. Where does it say that?
A. In the first paragraph of the lease.
Q. Would you read it to us, please, sir?
A. ''Indenture of lease, made and entered into as of this
27th day of April1959 by and between Anjo Corporation, care
of S. L. Nusbaum & Company, agents, of Norfolk, Virginia."
Q. But where does it say that rental commissions are to
be· paid to you as agent~
·
A. It doesn't say that.
Q. But you testified that it said thaU
Mr. Nusbaum: Your Honor please, there is a lease agreement that speaks for itself. It's twenty pages long and it is
in evidence.
The Court: I think his interpretation of the language perhaps is a little in error. He testified that the lease which
he had in his hand provided that all rents would be collected
and paid to S. L. Nusbaum & Company. There's nothing in
there-what he read was not that. He said they designated
S. L. Nusbaum & Company as its agent.
page 47 ~ Mr. Nusbaum: That's right.
The Court: But it didn't say to whom the rents
were to be paid. That doesn't say that.
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Mr. Nusbaum: No, sir, but I believe that's what the witness is trying to say it imports to him.
Mr. Vandeventer: I won't carry the subject on.
By Mr. Vandeventer:
Q. But the fact remains you are not a signing party to that
lease. Is that correct Y
A. No, .sir.
Q. Now, do you know whether or not you are a party to the
conveyance from Anjo Corporation to Independence BusY
A. I believe it's self-evident.
Q. Do you know whether or not you signed that document
-or S. L. Nusbaum & Oompany signed that document in any
way?
A. As to the sale fromQ. I am speaking as to the deed, the conveyance of the
property.
A. No, sir, we are not in that deed.
Q. Now, do you know whether or not you are a party to the
deed of trust that was executed in this instance T
page 48 ~ A. No, sir.
Q. And what about the deed from Independence
Bus to Atlantic. Virginia Realty Y
A. No, .sir.
Q. Now, at any time did Atlantic Virginia Realty tell you
that they would pay commissions to you on these rentals f
A. That's our problem. No.
Q. They did not. All right. Now, are you aware of the
fact that another lease was entered into as to this particular
property on September 1, 1962 T
A. A new lease Y
Q. That's correct. That the old lease was surrendered
and a new lease was entered into on September 1, 1962?
A. No, sir. Who was that between, though?
Q. That was between Atlantic Virginia Realty, the new
owner, and the Atlantic Mills Thrift Center. Are vou aware
of that lease Y
··
A. No. It's the same people, though, isn't it~
Q. It may be the same people, but are you aware of thP
lease?
A. No, sir.
..
Q. Did you have anything to do with itT
page 49 ~ A. No, sir.
Q. Now, in addition to acting as I suppose you
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might call it a leasing agent, does Messrs. S. L. Nusbaum &
Company perform management services as such T
A. Yes, sir.
Q. And who in your organization handles these manag·ement services T actually performs these services T
A. It all depends on which services you are referring to.
There's many, many services with reference to a management service.
Q. Well, suppose we ha.ve some difficulty-the tenant has
some difficulty with his roof or with his incinerator and with
the paving. Who in your organization would we bring this to
the attention ofT
A. Possibly in a case like that it would come to the attention of our property manager, Mr. Broughton.
Q. He's the gentleman that signed a number of these letters that you identified a short while ago. Is that correct?
A. Yes, sir.
Q. And when these problems come up do you all take care
of them?
A. Yes, sir.
Q. And you also collected the rents, I take it. Is that correct?
page 50 ~ A. Yes, sir.
Q. And ordinarily do you deduct these expenses
from thE> rent which you have collected T
A. No, sir, unless we are authorized by the landlord to
make those minor payments.
Q. And then you remit the balance on if he hasn't so authorized you?
A. Yes, sir.
Q. Now, in this particular instance do you recall whether
or not Independence Bus Corporation authorized you to take
care of any repairs that arose as to this property?
A. Yes, sir, they did.
Q. And so 'then you went ahead and you deducted the expenses, you deducted your commissions. Right?
A. No, sir, that's not all of it. They requested us to check
into some complaints that had been received by them and by
us from the tenant. We reciprocated by going to the tenant
and-I mean the manager of the store out there on Little
Creek Road and asked him what his problem was. I think in
this instance it was some paving problems. It was a part
there that needPr1 repaved. We followed through. We called
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the new owner, which was Independence Bus~> Corporation,
and told them there was a complaint. We are not authorized
to spend any money as such. By our agreement we
page 51 ~ are only authorized to collect the rents. We in turn
-from them. They told us to get some bids on the
cost of it. We got these bids. We submitted the bids back to
Independence Bus Corporation and ·said this is what it is
going to cost. They in turn said take the low bid, have it done.
Q. Now, in performing these services for Independence Bus
Corporation did you charge them anything for that T
A. No, .sir.
Q. Did it for free T
A. Uh-uh, we didn't do it free. Because they were a good
client. We had sold other properties where Independence
Bus had paid us a $5,000.00-commission, so it was darn good
business to more or less do what they wanted us to do or
requested us to do.
Q. Because ·anyway you still figured that your commissions on this particular lease had been earned when the lease
was signed. Right?
A. Sir, we made $624,000.00 worth of rents. We were due
$37,440.00 worth of commissions..
Q. And that was at the time the lease was signed?
A. Right, payable over the term of the lease.
Q. But it was still due at the time the lease. was
page 52 } signed Y
A. The rents would take twelve years to total
$624,000.00.
Q. Now, who did you figure owed you that money?
A. Always the principal, the landlord, whoever the landlord might be who owned the property.
Q. In this case it was Anjo Corporation, wasn't itT
A. In the beginning, yes, sir.
Q. Anjo Corporation was the only person that ever gave
you any letter saying that you were entitled to rental commissions in the amount of six percent, weren't they?
A. That's right, sir.
Q. Have vou ever made a demand on Anjo Corporation
for your $37,000.00?
A. We never had to.
Q. I said have you ever done itT
A. No, sir.
Q. Have you ever brought suit against Anjo T
A. No, sir. They are not the owners.
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Q. Do you kilow whether Anjo Corporation is still in being
today?
A. I have no idea.
page 53~ Q. You know nothing about it today?
A. No, sir.
Mr. Vandeventer: I have no further questions.
The .Court: You answered the question when the lease
was signed that your commissions for the duration of the
lease were due and payable. And you wouldn't have to do
anything else in connection with tliat rent to get your commission?
The Witness: Your Honor, we don't have to do anything,
but it's always wise toThe Court: Well, isn't an agent who collects rents, the
principal work he does is collecting rent, isn't it, so far as
the landlord is concerned?
The Witness: It all depends. This basically, Your Honor,
was an example. The landlord paid the taxes, the landlord
paid the insurance, the landlord made the mortgage payment. The tenant was responsible for the paving. The tenant was responsible to take care of their lights. The tenant
was responsible to take care of the interior. There was very
little that-it was basically to a point being-close to being a
net lease, with the exception of insurance and taxes that the
owner had to pay. In this instance all we had to
page 54 ~ do was collect the rents.
The Court: Well, you did collect the rents?
The Witness: Yes, sir.
The Court: You wouldn't contend at all-it would indicate-your answers would indicate that you did contend
that just as soon as your name got on the lease and the other
parties, the owner or landlord, you would have had a right to
bring an action in this court that very morning that you
signed it for $620,000.00, or whatever would be accumulated
over the period. You wouldn't contend that, would you 7
The Witness: No, sir, we wouldn't contend that.
The Court: Your answer was that-that you were entitled to that mouey and it was due and payable on th"Lt day,
but you had a little something to do besides sign your name?
The Witness : We wanted to keep them both happy, yes,
sir.
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The Court: Not making them happy, making yourself
happy. You were to collect the rents primarily, weren't you 'f
The Witness: Yes, sir.
Tho Court: That would entitle you to the compage 55 ~ mission. But you oouldn 't have just closed your
office door and come into court and asked the court
to give you commsision over a period of twelve years when
you had been refused commission or you hadn't collected it 7
The Witness : That's right, sir.
The Court : All right.
RE-DIRECT EXAMINATION.
By Mr. Nusbaum:
Q. Mr. Shook, at what point aside from when your commission was due and payable-! am not asking you at what
dates it was collectible, so to speak, but at what point was it
earned 7 What did you have to do to earn this commission?
A. It was earned when we brought the tenant and the landlord together and when they executed a lease between the
P.arties. We at that time had basically earnfd our commisSion.

Q. Does the letter which Anjo Corporation gave you statf'
what the six percent is for?
A. As it says-yes, sir, it does.
Q. Would you read that portion of it, please> f
A. "Dear Sirs "-this is May 3, 1960.
page 56 ~ "This letter contains the covenant and agreement of the underHigned to pav you, for se1·viccs
heretofore rendered by you in procurin~ the above-nwntioned
lease, regular commissions at the minimum six percent rat<'
prescribed by the Norfolk Real Estate Board, IncorporatNl,
in respect to all rent payable on the said leasP and any extensions or renewals thereof.''
Q. Now, at that time you were already collecting thP l"Pnt?
A. At the time the lease was signed?
Q. No, at the time when vou got that letter.
A. Oh, yes, sir. We had been collecting it for a pproximatC'ly a year.
Q. Does the a~Teement impose on von any duty coneerning repairs or what's usually referred to as management?
A. No, sir.
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Mr. Nusbaum: All right. That's all the questions I have.
The Court: Any other questions by you gentlemen~
Mr. Vandeventer: Your Honor, I would like to read this
testimony back again that Mr. Shook gave. before on this
question about when he considered that his moneys were
earned, his fees were earned. Nowpage 57 ~ The Court: Well, you are. going to read now
something that you have already read the jury's
heard¥
Mr. Vandeventer: No, sir. This is something different
from what I had read before.
The Court : All right.
·
Mr. Vandeventer: This was a discovery deposition that
Mr. Shook gave on March 18th. This is at page 68, and the
question is :

"Q. I see. So at the time that you secured that lease then
you feel that you have earned your fee. Is that correct~
''A. We-that is our ability-naturally, if we secure a
lease that's our fee for securing it.
'' Q. Now, at tlmt point you were entitled to your fee~
''A. That's right.
"Q. What is your fee normally in these situations~
''A. Well, in the State of Virginia the Norfollr Real Estate
Board prescribes a six percent fee.
"Q. And at the time the lease is signed S. L.
page 58 ~ Nusbaum & Company is entitled to its fee at that
pointf
"A. Well, it's either of two ways: either through the
rents collected or the owner could pay you in cash for the
entire amount of the rents over the period of the lease.
"Q. I see. You have that option~
''A. No. It's usually spelled out to the landlord if he
does care to in the beginning.
"Q. This is by mutual agreement¥
"A. Right.''
RE-CROSS EXAMINATION.
By Mr. Vandeventer:
Q. Now, Mr. Shook, was that your testimony,
A. Yes, sir.

sir~
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Q. And you still contend, sir, that your fee·s were earned
when that lease was signed Y
A. Yes, sir.

Mr. Vandeventer: That's all, Your' Honor.
Mr. Gawrys: One more question, Your Honor.
page 59

~

By Mr. Vandeventer:
Q. One more question, Mr. Shook: Do you consider this to be in the nature of a finder's fee, sir Y
A. We usually don't use the word "finder's," but it is a
finder's fee. I think you have a stiuation where you have a
tenant and a landlord that had no idea the other one existed.
We brought them together. And I would like to say this: How
about if they paid $624,000.00 worth of rent the first day they
moved into the building? Would we get six percent of the
total $624,000.00 if they had~
Q. Mr. Shook, have you ever seen a tenant do that?
A. No.
Mr. Vandeventer: No more questions.
The Court: When did you discontinue receiving the renU
Not collecting it, just receiving it.
The Witness: ·when the tenant bought the property, sir.
The Court : The last sale Y
The Witness: When they bought it they said that's it.
The Court: They fired you then'
The Witness : We really got flipped.
page 60

~

•

•

•

•

•

WAYNE LUSTIG,
called as a witness on behalf of the plaintiff, having b<'Pll first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr Nusbaum:
Q. Will you please state your name and your occupation,
Mr. Lustig?
page 61 ~ A. Wayne Lustig, attorney at law in associatio11
with Gordon E. Campbell.
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Q. And where are your offices, sir?

A. At the Virginia National Bank Building.
Q. Mr. Lustig, did you ever represent Mr. Leo T. Zoby and
Anjo Corporation Y
A. Yes, sir.
Q. Are you familiar with a transaction whereby thatwhereby Anjo Corporation transferred certain real estate,
which we will call the Atlantic Mills property, to Independence Bus Corporation?
A. Yes, sir. That was a transaction at which time I represented both Mr. Zoby and Anjo Corporation, had up to
that time, and on about June 21, 1962. And I am referring to
a memorandum from that date, Your Honor.
Q. Now, at the time when you represented Anjo Corporation and prior to the conveyance of its property to Independence Bus it was leased to Atlantic Mills. Is that right, Mr.
Lustig?
A. Yes, sir, to my understanding. Well, I know it was. It
was under lease to them.
Q. And to whom was Atlantic Mills remitting the monthly
rent collected, if you know?
A. It is my understanding they were remitting it topage 62

~

Mr. Gawrys: If Your Honor please, I object to
what his understanding is. If he knows if his own
knowledge he can testify; otherwise, he cannot.
The Court: Objection sustained. Re-form your question.
By Mr. Nusbaum:
Q. Did it come to your attention to whom the rent was being paid, by whom it was being paid
A. It did come to my attention, yes, sir.
Mr. Gawrys: Same objection, Your Honor. If he obtained this information by hearsay we object to his testjmony.
The Court: How did it come to your attention?
The Witness: It came to my attention through the representation of Mr. Zoby, through the representation of Anjo,
and later through the representation of Anjo Bus Corporation.
The Court: You had nothing to do with the actual transac·
tion then?
The Witness: No, sir, not the actual remittance.
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The Court: Objection sustained.
Mr. Gawrys: Thank you, sir.
page 63

~

By Mr. Nusbaum:
Q. After this property 'was placed in the hands
·of or deeded to the Independence Bus Corporation, Mr. Lustig, do you know who collected-do you know of your own
knowledge who eollected the rent?
A. Yes, sir. The rent was collected after that- time, after
the transfer, by S. L. Nusbaum.
Q. And for whose. account?
A. For the account of-well, their own interest and the
interes~ in Independence Bus Corporation.
Q. And under what right or set of circumstances was S. L.
Nusbaum & Company collecting the rent during the ownership of Independence Bus Corporation?
Mr. G.awrys: Your Honor please, we object to this witness testifying as to under what rights. Mr. Shook has already testified the rights arose under the document of May
3, 1960, and we do not believe that any parol evidence which
may in any way modify the~
The Court: He has testified he was the attorney for Mr.
Zoby and that corporation.
Mr. Gawrys: Yes, sir.
The Court : And he certainly could answer that question
as attorney he. saw to it that the rent was paid and whatever was done by certain persons. No other perpage 64 ~ son could testify. Of his own knowledge, he may
know of his own knowledge. If he doesn't know, he
just knows it from information gained from others, that
would be a different proposition.
Mr. Gawrys : I don'tThe Court: Do you know of the rents T
The Witness: I had dealings with Atlantic Mills after Independence Bus-Atlantic Mills' attorney after Independence Bus Corporation took over the property concerning
the payment of rents.
The Court : Objection overruled. Go ahead.
Mr. Gawrys: Note my exception.
By Mr. Nusbaum:
Q. Did you also represent the Independence Bus Corporation, Mr. Lustig?
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A. One of the attorneys for that corporation, yes, sir.
Mr. Nusbaum: (To the reporter) All right, now, will you
read the question that was addressed to Mr. Lustig?
The Reporter: ''And unde::r what right or set of circumstances was S. L. Nusbaum & Company collecting the rent
during .the ownership of Independence Bus Corporation?"
~

A. If I may, our Honor, on March 2, 1962, a
meeting was held, and as a result of that meeting
Anjo Corporation transferred all of its interest to this propperty, Atlantic Mills, to Independence Bus Corporation,
which Independence Bus Corporation was a corporation primarily controlled by a bank in Boston who held the stock of
Anjo Corporation as security at that time on an indebtedness
of Mr. Zoby's. And in order to aid in clearing up Mr. Zoby's
indebtedness to the First National Bank of Boston they demanded to take over the property, and did take over the
property, as a result of this conference. Now, thereafter
some question arose as to where the rent collection should be
made or how they should be made, to whom. At the conference which was held on March 2, 1962, it was understood by
Independence Bus, as well as by Anjo and Mr. Zoby, that the
interest which S. L. Nusbaum had was to continue on in this
-with the property in Independence Bus's name.
page 65

Mr. Gawrys: If Your Honor please, we must object to
any testimony of what any understandings may have been.
There's no testimony that Atlantic Virginia Realty was any
party to any of these conferences. In fact, the testimony will
later be shown that Atlantic Virginia Realty didn't come into
existence until just prior to the conveyance of this property
to it, and this is purely hearsay testimony as to
page 66 ~ what any parties may have said or what any understanding may have been.
The Court: I think you are correct to that extent. But
I take it-I take it the plaintiff expects to, according to the
opening statement, tie your concern in as thoroughly understanding what the transaction was when they acquired the
property. If he fails to do it, of course, that will come out of
the record.
Mr. Gawrys: All right, sir. Let us just have our objection noted for the record at this time. Thank you.
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By Mr. Nusbaum:
Q. Would you continue, please, sir~
A. Thereafter I personally had some correspondence with
a gentleman who purported to be counsel for the Atlantic
Mills in New York, because there had been some mix-up as to
where the rent checks were to be sent, and ultimately it was
cleared up and the rent checks-it was indicated to, I believe, Mr. Conrad that the rent checks were to go to S. L.
Nusbaum.
Q. Now, who is Mr. Conrad again, please, sir1
A. Well, he purported to be, through the mail, the attorney for the owner of Virginia-Atlantic Mills, which I be.lieve was the Virginia Dare Corporation.
page 67 ~ Q. And do you have a copy of any communication to him on this subject, Mr. Lustig~
A. I am sure I do. On April 25th I wrote ·him a letterwrote Mr. Conrad a letter in response to a letter of Mr. Conrad's of April 17th, of which letter I have a copy. The letter
was addressed to Mr. Zoby, and Mr. Zoby turned the letter
over to me.
Q. And I show you a carbon copy of that letter a carbon
copy of a letter and ask you if that is the letter in yourfilef
A. Yes, sir.
The Court: Plaintiff's 9.
(Received and marked Plaintiff's Exhibit 9).
Mr. Gawrys:

Note my objection for the record, please,

s1r.

The Court : Very well.
By Mr. Nusbaum:
Q.. Will you kindly read this letter. Mr. Lustig~
A. "Dear Mr. Conrad:'' It's a letter addressed to Mr.
Martin L. Conrad, Esquire, Attorney at Law, 285 Madison
Avenue, New York 17, New York. In re: Transfer of Atlantic
Mills property to Independence Bus Corporation. Dear Mr.
Conrad:
"Mr. Zoby has turned over to me your letter of April 17,
1962, and requested that I reply to same after makpage 68 ~ ing proper inquiry..
''After making inquiry of the parties concerned
and checking through my correspondence, I wish to advise
that the rental checks in question should continue to go to
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S. L. Nusbaum & Company, Incorporated. It is my understanding that that company is still collecting the rent for
Independence Bus Corporation.
''Trusting that this gives you the information which you
desire, and setting forth the same as attorney for Zoby and
his corporations, I remain, Sincerely yours, Wayne Lustig.''
Q. Now on a previous occasion you had written to Virginia
Dare Stores on this subject instructing them t9 pay the
rent to Independence Bus Corporation, had you noU
A. Yes, sir, April 4, 1962, I believe.
Q. And this letter was to correct that, I take it?
A. Yes, sir. There had been some basic misconception or
mistake, I should say, among the attorneys as to exactly
where the check was going to go and where, as far as the
matter of form, whose name was going to be on it, and that
got cleared up.
Q. Now, do you recall attending a meeting or being present at a meeting in your office on June 21, 1962?
page 69 ~ A. Yes, sir.
Q. (!an you say who was present at that meeting, sir?
A. At that meeting Mr. King Upton of the First National
Bank of Boston was there, Mr. Kerry Lyne, an attorney for
the First National Bank, both· of whom were representing
Independence Bus Crporation; and a Mr. Robert Baker,
an attorney, and-who set himself forth as an agent of Mr.
Loomis J. Grossman or assigns; and Mr. Harvey Lindsay,
Sr., Mr. Harvey Lindsay, Jr., and myself, and I believe for
some period of time, some small period of time, Mr. Campbell was also in the meeting, Gordon Campbell.
Q. Was any memorandum made of theA. Excuse me. Mr. Zoby was also present.
Q. Was any memorandum made of the matters which were
discussed at that meeting?
A. Yes, sir. After that meeting and as a result of that
meeting I myself dictated and caused to be typed up a memorandum of unders1;anding as to what had occurred over
this two- or three-hour period of time in which we had had a
conference.
Q. Will you explain what did transpire at that meeting
with respect to the Atlantic Mills property!
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Mr. Gawrys: If Your Honor please, ·I know what this
testimony is leading up to, and I would like-to repage 70 ~ gister an objection at this time, sir, because it
will develop ultimately, and by that time the damage will be done, that this meeting resulted in certain negotiations.
The Court: Well, unless your client was present it's not
binding on your client.
Mr. Gawrys: No, sir.
The Court: What they did outside in the absence of your
client has no bearing on the liability of your client.
Mr. Gawrys: 'That's correct, sir. It culminated in a written agreement, and this testimonyThe Court: Well, if he concludes in his answer that your
client was present or acquiesced in what was going on you
are in the case.
Mr. Gawrys: All right, sir. Of course, we will have to
reserve our objection on the parol evidence since this did
come later in a written agreement· and this testimony will
tend to vary the terms of the written document, sir.
The Court: I have no idea just what this witness is going
to say.
Mr. Gawrys: All right, sir.
The Court : Go ahead, sir.
A. As I recall the meeting, Mr. Upton and Mr.
Lyne and Mr. Zoby, Mr. Campbell and myself were
all together in Mr. Campbell's office awaiting the
arrival of a prospective purchaser for the Atlantic Mills
property, and we were discussing some of Mr. Zoby's difficulties, and thereafter Mr. R.obert Baker arrived, Robert
C. Baker, and Mr. Harvey Lindsay, Jr., and Harvey Lindsay,
Sr. Mr. Baker was introduced and introduced himself as one
who was an agent for the purposes of purchasing this property and indicated that if we wanted to check out a name as to
financial status of the person who wanted to buy the property, that he was representing a Loomis J. Grossman or assigns of Loomis J. Grossman. In other .wrods, anybody that
Loomis J. Grossman may want to assign this contract to.
page 71

~

Mr. Gawrys: If Your Honor please, I object to his explanation of what assigns means, Your Honor. I believe he can
testify it was assigns and let it go at that.
The Court : You are correct.
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Don't give yourA. Occupational hazard, Your Honor. At that time we discussed rather fully the question of Mr. Baker or his principal
or principals purchasing the property, and talked at length
over a number of articles, among which a price was agreed
upon, and the price being $90,000.00 net to the selpage 72 ~ ler. That was to Independence Bus. That sale was
to be subject to a lease and held by Atlantic Mills
Thrift Center of Norfolk, and subject to what was termed
a management contract of S. L. Nusbaum, and subject to a
first deed of trust by Home Beneficial. Certain insurance
policies 1which were required as a tie-in to the deed of trust
with Home Beneficial were to remain the property of Mr.
Zoby. The brokerage fees were to be paid by the-Mr. Baker's buyer. The taxes and insurance were to be prorated. The
closing date was set to be August 5th, and a purchase and
sale agreement was to be executed by the buyer and delivered
up to Boston together with a deposit of $9,000.00.
The Court: \Vas there any representative of Atlantic
Virginia Realty Corporation present at that meetingY
The Witness: No one who said they were.
The Court: Very well.
Mr. G,awrys: If Your Honor please, on that ground I
move to strike his entire testimony as to this conference.
The Court: It can't be binding whatever happened to that
meeting. They were not present.
Mr. Nusbaum: If Your Honor please, we expect to show
that this meeting was the-constituted the negopage 73 ~ tiations of the sales contract under which Atlantic
Virginia Realty Corporation acquired the property.
The Court: Well, whatever they said on that occasion
could not possibly under law bind the absent party.
Mr. Nusbaum: No, sir, but if the-if we show, as we shall,
that the interest in this property acquired by the defendant is
what was negotiated for and contracted to beThe Court: Of course, it is a matter of record. There's
nothing of record in connection with any transfer of anything
in S. L. Nusbaum & Company, was itMr. Nusbaum: Yes, ·sir.
The Court: You put the public on notice of that claim?
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Mr. Nusbaum: If Your Honor please, we expect to show
that the lease is on record in which S. L. Nusbaum & Company
are identified as agents.
The Court.: They are identified as the agents to receive
any notices. That's what it says.
Mr. Nusbaum: The landlord would be communicated with
exclusively in their care. They are the address and agents for
the landlord.
page 74 ~ The Court: The court sustains your objection
as to any statement he's made at which Atlantic
was not present.
.
Mr. Gawrys: I would like-first, would Your Honor instruct the jury to disregard his testimony as to this conference?
The Court : I think they so understand.
Mr. Gawrys: Thank you.
Mr. Nusbaum: Your Honor, we save that point Rnd object.
The Court: Exception noted.
Mr. Nusbaum: I would like the court to mark this. It will
be introduced as Plaintiff's Exhibit 10.
The Court: Marked by the court Plaintiff 10.
(Received and marked Plaintiff's Exhibit 10).
By Mr. Nusbaum:
Q. Can you identify this document, Mr. Lustig?
A. Yes, sir. I drew this up on June-I drew up the fi.rRt
page on June 23, 1962.
Q. And will you explain what it is, please, sir?
A. Well, this was the official sales contract that
page 75 ~ was drawn up between-it was originally drawn
by me to be between Loomis J. Grossman and/or
assigns and Independence Bus Corporation, but it was
changed to read 10 Barrow Street Corporation as the prospective buyer and Independence Bus Corporation, and it was
a sales contract which bound Barrow Street to buv and Independence Bus Corporation to sell the Atlantic Mills propperty for $90,000.00 net, a $9,000.00-dollar deposit, and the
sale to be settled on or before August 5th with the payment
of $8,000.00 balance to be paid on the ninety, and the sale to
be subject to the lease presently held by Atlantic Mills Thrift
Center of Norfolk from Anjo, and further subject to the man-
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agement contract of S. L. Nusbaum & Company, as well as
the present existing first deed of trust as amended, that the
present cash value of the life insurance policy to remain as
property of Mr. Zoby, owner of the policy, and all brokerage
fees, etcetera, due to be paid by the buyer.
Q. Now, by whom is that signed, Mr. Lustig?
A. It was signed by Mr. Robert C. Baker, as vice-president
of 10 Barrow Street, and by Independence Bus Corporation
by Mr. Upton and Harvey Lindsay and Sons by Harvey Lindsay, Jr.
Q. And is there a rider to this contract 7
A. Yes, sir. The rider was prepared after conpage 76 ~ sultation with me by Mr. Kerry Lyne, I believe,
and also signed by the parties.
Q. All right, sir; Would you read paragraph 3 of the rider,
please?
A. Paragraph 3 stated: ''All taxes. insurance, rents, interest under said deed of trust and payments under management contract are to be adjusted as of the day of settlement.''
Q. Now, I ask you if you would read paragraph 7. You
needn't read 7 (a), (b), (c), but if you read the heading and
subparagraph (g).
A. 7 was a statement as to seller has furnished purchaser
with, and then numerous things were outlined, and under (g)
it says, "Letter from Anjo Corporation to S. L. Nusbaum &
Company, Incorporated, dated May 3, 1960, being page-being one page."
Q. And what does the balance of tha.t paragraph go on to
say?
A. Says, "And seller warrants and represents that the
above-mentioned papers and agreements are exact copies of
the originals and are the only papers and agreements affecting the premises and the lease and the interest of the buyer
thereto. All representations made herein by the partieR hereto shall survive the passing of title.''
Q. Now, I show you a paper which the court has
page 77 ~ marked Plaintiff's Exhibit 3, and ask you if you
can identify that, Mr. Lustig?
1

Mr. Gawrys: May I see that, please Y
Mr. Nusbaum: It's already been introduced as Plaintiff's
Exhibit 3.
Mr. Gawrys: Oh, excuse me.
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A. This purports to be a letter signed by Mr. Zoby to S.
L. Nusbaum dated May 3, 1960.
By Mr. Nusbaum:
·
Q. And is that letter in any way referred to in any of the
papers you have read from'
·
A. Yes, sir. That was the letter which was referred to in
that paragraph (g) of this sales contract.
Q. And at what point in this transaction was the purchaser
made aware of that letter and of the agreement to which it
relates?
A. The purchaser was made aware of-I don't know when
he was exactly made aware of the letter, except he was made
aware of the letter prior to the signing-his signing-Mr.
Baker's signing of this document. He was made aware of
the subject matter.
Mr. Gawrys: Your Honor, we object to what Mr. Baker
may have been made aware of this letter He is not our agent.
Mr. Nusbaum: Your Honor please, these peopage 78 ~ pie are assignees of this contract, and whatever
equities arose out of this contract, whatever they
took subject to is something thatThe Court: You mean the defendant in this case'
Mr. Nusbaum: The defendant in this case is an assignee
of all right, title, and interest of the 10 Barrow Street Corporation, and all the res gestae of those negotiations and what
that contract meant as testified to byThe Court: What did they, Atlantic Virginia Realty Corporation-what notice did they have of this claim that you
are now asserting'
Mr. Nusbaum: Your Honor, the evidence will show that
the settlementThe Court: They'd have to have some kind of a notice.
Mr. Nusbaum: Yes, sir. They bad complete notice of it.
This very contractThe Court : They were not present.
Mr. Nusbaum: No. sir, butThe Court: You haven't brought home that they knew
about it.
Mr. Nusbaum: This is the contract by which they purchased
the property. Now, they hadpage 79 ~ The Court: What does it say in there-in the
contract which would give notice of your claim?
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Mr. Nusbaum: What does it say in here, sir1
The Court: "\\'ben they signed that contract to purchase
what does that paper say about the claim of S. L. Nusbaum
& Company, if anything~
Mr. Nusbaum: It says, ''Said sale to he subject to a
lease presently held by Atlantic Mills Thrift Center of Norfolk, Incorporated, from Anjo Corporation, and further subject to the management contract of S. L. Nusbaum & Company, Incorporated, as well as the presently existing first
deed of trust on Baid property.''
The Court: Now, whose name is signed to that contract~
Mr. Nusbaum: The name signed to this contract is 10
Barrow Street Street Corporation by Robert C. Baker, vicepresident, and the evidence will show that Mr. Baker's 10
Barrow Street Corporation turned over this very contract to
these defendants and it was the basis of their acquisition of
the property.
The Court: If you are going to put on the evipage 80 r dence they knew about it, you haven't done it yet.
Mr. Nusbaum: Beg pardon 1
The Court: You just made a statement that they had
notice because the contract was turned over to them.
Mr. Nusbaum: That's right.
The Court: Does it bear their signature 1
Mr. Nusbaum: Not at that point, Your Honor.
The Court: Does it bear their signature at any poinU
Mr. Nusbaum: This contract does not bear the signature
of Atlantic Virginia Realty Corporation, but depositions
which are in court at this time show clearly that this is the
instrument under which title was transferred to these defendants.
The Court: They will have to hear the depositions.
Mr. Nusbaum: Yes, sir.
By Mr. Nusbaum:
Q. Mr. Lustig, are you familiar with the ultimate acquisition of this property by Atlantic Virginia Realty Corporation?
A. I have some knowledge of it, yes. I Q. Do you know what instrument or contract
page 81 r was the basis of that acquisition~ .
A. The instrument or contract was the same
contract which was just shown to me previously. It was on the
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basis of that that I was instructed to draw a deed to conform to that.
The Court: Who was the grantee in that deed T
The 'Witness: Atlantic Virginia Realty.
The Court: Any mention in that deed of S. L. Nusbaum
Company's agencyT
Mr. Nusbaum: Your Honor, this is the recordedThe Court : Let him see the deed that you drew to the
defendant here, what notice he had.
The Witness: Sir, I originally drew the deed, that is,
got the deed ready for preparation; however, the deed which
I drew was not ihe deed which ultimately conveyed title, because of the fact that a change in name occurred on the
grantee and I was out of town at the time and Boston took
care of it. The deed which I drew, which they patterned after
on this deed, of which I have a copy, is this conveyance· is
made expressly subj~ct to a lease from Anjo Corporation
care of S~ L. Nusbaum Company, agents, and
page 82 ~ Atlantic Mills Trift Center of Norfolk, a Virginia
corporation.
The Court: Are u reading your copy of the deed yon
prepared~

The Witness : · Yes sir.
The Court: Butt at's not the one they acted under~ Thev
acted under one-the one they patterned it under~
·
The Witness: Yes sir.
The Court: What does that state with their name on it?
What do they say ab~ut the Nusbaum Company?
The Witness: Tha)t, Your Honor, uses the same language.
It says, "This conveyance is made expressly subject to a
lease from Anjo Corporation care of S. L. Nusbaum & Companv, ag-ents, andAtlantic Mills.''
The Court: Does it bear the signature of the grantee?
The Witness: Yes, sir. I don't think there was anything
which bore the sig-nature of the grantee. I think it was just
the grantor's deed to them.
The Court: ·we don't know that the g-rantee knew about
the existence of that Nusbaum contract. That paper on which
they acquired title to it says nothing about it.
page 83 ~ 'rhe Witness : Yes, sir-well, this is-what this
says, it says this conveyance is made expressly
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subject to a lease from Anjo care of S. L. Nusbaum & Company, agent, is the reference to them.
The Court: Descriptive language.
By Mr. Nusbaum:
Q. Do you know whether or not-do you know in execution of what contract this deed was given?
A. Yes, sir. That deed was given in execution of this contract to 10 Barrow Street after 10 Barrow Street assigned its
rights to Atlantic Virginia Realty Corporation, that is, Exhibit 10.
Q. Do you know whether this contract came into the possession of Virginia Dare Stores Corporation or Atlantic Virginia Realty Corporation prior to the passing of this deed?
A. I don't know of my own knowledge, no, sir.
Q. Now, Mr. Lustig, what is the management contract referred to in this sales contract, the management contract of
S. L. Nusbaum & Company?
A. The management contract referred to therein was the
relationship which existed at the time between S. L. Nusbaum and Anjo Corporation.
page 84 ~ Q. Did any relationship exist between-all
right. What was that relationship?
A. That relationship--Mr. Gawrys : If Your Honor please, we object to any
further testimony which may vary the terms of this written
document. He's already testified that the documents attached
to that contract constituted all of the agreements among the
parties.
The Court : Well, in the construction of a written contract
one of the most important elements is what the parties did to
show their intention. And what they did do in this particular
case, they did actually collect rents and forwarded them on
to the owner.
Mr. Gawrys: Yes, sir.
The Court: They may testify as to what they did under
that provision, because the provision is a little ambiguous.
Nusbaum-S. L. Nusbaum & Company are mentioned as the
agents, to send notices to S. L. Nusbaum, agents. Well,_ the
nature of that agency would not nece~sarily appear from that
language. You would be able to show the agency, and the best
way of showing it is w'bat they did under it, so he may say
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page 85

~

what they did under it, if he knows of his own
knowledge.
Mr. Gawrys: We would like to note our objec-

tion, sir.
By Mr. Nusbaum:
Q. What did the actions of the parties as you knew and
understood them, Mr. Lustig, show the relationship and
agency to beY
Mr. Gawrys: This is of course as of his own knowledge,
not hearsay knowledge.
Mr. Nusbaum: Mr. Lustig is an attorney so I takP it he
understands that.
The Court: Do you know exactly the answer or wbat you
know is hearsayY
The Witness: I know the-I have talked with both parties,
that is, S. L. Nusbaum and Mr. Zoby and Anjo Corporation.
I represented Independence Bus Corporation, which took
over for Anjo Corporation, so I know what went on between
those two people to the agreement. I was not a. party to it
when they originally established it, but I know the working
under which it operated thereafter. I wasn't representing
Mr. Zoby back in 1960. Now, if that'sBy Mr. Nusbaum:
Q. Will you explain those workings, Mr. LustigY
page 86

~

Mr. Gawrys: This is our objection. Your Honor, since he's testifiedThe Court: Objection sustained. This defendant was not
present and can't be bound by anything they did.
Mr. Nusbaum: If Your Honor please, the defendant in
this case bought a piece of property subject to a management contract or agreement, and we have here a witnessThe Court : That deed of conveyance to him of that property contains a provision that puts him on notice that he's
getting a deed subject to a certain contract with Nusbaum
& Company that's entirely binding on him.
Mr. Nusbaum: Rip:ht.
The Court: But this doesn't indicate that.
The Witness: . Well, judge, I did have a conversation with
the assignor of the grantee as to explaining what thiR management contract wa.s.
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The Court: Assignor. But the assignee is theThe Witness: Grantee.
The Court: --grantee. rather, is the person that they are
seeking to bind, and you can't bind him unless they make out
a case which makes him bound.
page 87 ~ Mr. Nusbaum: But, Your Honor, we have explained to the court that this contract or the representations and contents of which it is shown are intended
to surviye the settlement. And this management contract is
a part of the answer attached to it, to the original. This is
the instrument by which these people accepted title. Now, if
there's a-anythingThe Court: And read in there what you are relying on.
Read in that contract.
Mr. Nushbaum: We rely on the fact that this sale which
was ultimately to this defendant under this instrument is expressly-it is subject to a lease presently held by Atlantic
Mills Thrift Center of Norfolk, Incorporated, from Anjo
Corporation, and further subject to the management contract
of S. L. Nusbaum & Company, Incorporated. Now, this put
the purchaserThe Court: That 'H the deed to this defendant?
Mr. Nusbaum: This is the contract under which the defendant bought and settled for and paid for the property.
The Court: I thought you said it was a deed.
page 88 ~
Mr. Nusbaum: No, sir. This is a contract of
sale with reference to this management agreement
and with the express provisions.
The Court: Nothing in it-this was followed by a deed?
Mr. Nusbaum: This was followed by an assignment which
said that 10 Barrow Street Corporation assigns all its rig·ht,
title, and interest-! am sure counsel would have no objection. That instrumrnt is in court. We will show it to the
court.
Mr. G,awrys: The assignment to the Gibraltar Management by 10 Barrow Street? You have it. You took all those
rxhibits.
If Your Honor please, one of the prjncipal reasons I am
objecting to any subjective type of information as far as discussions and explanations and so forth, because this contract
itself specifically said the seller warrants and represents the
above-mentioned papers-that's the ones mentioned in this
dorument-and agreements are exact copies of the originals
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and are the only papers and agreements affecting the premises and the lease and the interest of the buyer thereto.
Therefore, what was attached to this sales conpage 89 ~ tract this was the entire agreement and nothing
else. And any explanations that Mr. Lustig or
anyone else may have given anyone else certainly could not
be binding on Atlantic Virginia Realty Corporation.
The Court: The title, the paper writing that they had-.
your client had when he acquired this property, does it say
anything about Nusbaum or does itMr. Gawrys: The only thing, as I understand it, Your
Honor, was the sales contract-and I don't mind stipulatingwere the sales contract and this document which purports to
give them a rigllt to collect rents and obtain commisRions.
The Court: Then your people were put on notice.
Mr. Ga.wrys: That there was this document, and this sales
contract and this document said that this is the only agreement.
The Court: The question is whether that was sufficient to
put them on notice as a matter of law?
Mr. Nusbaum: Yes, sir.
The Court: ·well, the court will rule on that at th£> proper
time.
page 90 ~ Mr. Gawrys: All right, sir.
The Court: The court ·will r£>cess until two
o'clock.
(The court recessed at 12:55 p.m., April 6, 1964, Rnd reconvened at 2:00p.m., April6, 1964, at which time Mr. Lustig,
the witness under examination, resumed the stand.)
Mr. Nusbaum: Would you read the last question to Mr.
Lustig.
(The reporter read the last question.)
Mr. Hofheimer: I don't believe he's answered that questic""· Did Your Honor hold he couldn't answer it?

The Court: I was interested more in the instrument I
have here as to whether or not that this particular phase
of it he spoke of, whether or not the-this grantee that is
now this defendant was put on notice by anyone or any document of any existence of a contract between Nusbaum & Company and/,
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Mr. Hofheimer: Well, we will show that.
The Court: If you can show that, it is all right.
Mr. Hofheimer: We can show that. I would like to have
him answer it predicated on our showing. In other
page 91 ~ words, we will have evidence to show that.
The Court: The court will strike it out if they
don't connect it.
Mr. Gawrys: My objection to Mr. Lustig testifyingThe Court: Yes, sir, goes to the whole line.
Mr. Gawrys: And his testimony is not the. best evidence,
because he got his information from hearsay.
The Court: He prepared this-he prepared the rough
sketch from which this paper was written.
Mr. Gawrys: But only what somebody else told him.
The Court: When he put this provision ''This conveyance is made expressly subject to a lease between Anjo Corporation and Nusbaum & Company, and so forth, as agents"
-agency. That's the question of the jury. Whether your
client was put on notice, then that's another thing.
Mr. Gawrys: Note our objection for the record.
By Mr. Nusbaum:
Q. Repeating this question, Mr. Lustig, what is your understanding of the workings of the agreement bepage 92 ~ tween Anjo Corporation and S. L. Nusbaum &
Company?
Mr. Gawrys : Note our objection for the record, please.
A. Mr. Zoby and I conveyed to Mr. Baker that the relationship between Anjo and the Atlantic Mills property and Mr.
S. L. Nusbaum was that Mr. Zoby had given them six percent of what he ~ailed the action, six percent of the deal, and
that they were collecting the rents to deduct their six percent,
because they had put the whole deal together, and that they
were then to remit to Anjo Corporation, later on to Independence Bus Corporation, the other remaining ninety-four
percent.
Q. AndMr. Gawrys: Would you note our objection for the record
to that.
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By Mr. Nusbaum:
Q. Was this-who owned the property at the time that this
information was imparted to Mr. Baker? When you met Mr.
Baker who owned the property?
A. Independence Bus Corporation owned the property at
that time, and it was at this conference on June 21st that this
whole question of S. L. Nusbaum's interest in the property
was raised.
Mr. Nusbaum: All right, Mr. Lustig, will you answer
Mr. Gawrys, please.
page 93

~

CROSS EXAMINATION.

By Mr. Gawrys:
Q. Mr. Lustig, are you presently representing Mr. Zoby?
A. Yes, sir.
Q. Are you presently representing Anjo Corporation'
A. Yes, sir.
·
Q. Who owns the stock of Anjo Corporation?
A. Elaine El Investment Corporation.
Q. Who owns the stock of Elaine El Investment Corporation?
A. I do.
Q. How did you acquire that stock, sir?
Mr. Nusbaum: I object to that question, Your Honor.
The Court: He is not a party to this proceeding. That's
going into his personal affairs.
Mr. Gawrys: Yes, sir, but he is attorney for Mr. Zoby.
The Court: Mr. Zoby is not a party to this proceeding
either.
Mr. G.awrys: If our Honor please, Mr. Zoby
page 94 ~will testify in this case. It is our contention that
Anjo Corporation is the party against whom suit
should be maintained and has a definite interest in this case
and the outcome of this case, and for this reason I think thiR
gentleman's relationship to Anjo CorporationThe Court: You object to the question? Objection Rustained.
Mr. Gawrys: Note our objection and exception.
Mr. Nusbaum: We do obiect. Your Honor, on the grounds
the witness has testified he is the president and ownerThe Court: The court's already ruled.
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Mr. Nusbaum: -showing his interest.
Mr. Gawrys: May I go a little further, Your Honor, and
at least ask what Elaine El Investment does and whether
or not it owns all of the different corporations formerly
owned by Mr. Zoby¥
Mr. Nusbaum: I certainly object to that.
The Court: That concern is not in this case at all. You'd
be prying into a matter which does not affect either party here
to this proceeding.
Mr. Nusbaum: I would like to ask if Mr. Gawrys is trying
to impeach the witness's credibility, Your Honor.
page 95 ~ Mr. Gawrys: Yes, sir, and I think I can show
bias and prejudice, Your Honor, if Your Honor
will permit me to pursue this line of questions.
The Court: You asked him a question about a corporation
not a party to this proceeding and whether or not he owns
the stock or how he acquired it. He might be inclined to call
for the Fifth Amendment. He may have stolen it. You can't
be asking him questions like that.
(To the jury) It's got nothing to do with the case, gentlemen.
By Mr. Gawrys:
Q. Is Anjo Corporation a solvent corporation, Mr. Lustig~
A. Yes, sir.
Q. And it makes money?
A. Yes, sir.
Q. Has the plaintiff in this case made any demands on Anjo
CorporationMr. Nusbaum:
please.

I object to that question, Your Honor

By Mr. Gawrys:
Q. -to pay the amount of these commissions and claimR
due, sir?
page 96

~

Mr. Nusbaum: It has no bearing on this case.
The Court: Has the plaintiff made demands on

whom?
Mr. Gawrys: Anjo Corporation to pay the amount of
commissions which admittedly were due by Anjo Corporation under a contract with Anjo Corporation.

150

Supreme Court of Appeals of Virginia

Wayne ]justig
The Court: He doesn't own the stock in Anjo Corporation.
Mr. Gawrys: He owns the stock in Elaine El Corporation.
The Court: That's a different corporation, isn't it?
Mr. Gawrys: Beg pardon.
The Court: Isn't that a different corporation Y
Mr. Gawrys: But it is the holding company which owns
Anjo Corporation. This is why I asked him how he acquired
the stock of Elaine Investment Corporation, Your Honor.
The Court: I don't think it is proper to ask how he acquired it. He may have acquired it on a slow note or he might
have paid cash. He has not any duty to reveal his personal
affairs, unless he is involved. He's not a party
page 97 ~ to this proceeding. The fact that he's answered
one of your questions as to his ownership, but how
he acquired it, that's out beyond the pale. I don't think that's
proper.
Mr. Gawrys: We reserve our objection and exception,
Your Honor, because.

By Mr. Gawrys:
Q. Well, I'm asking you now if the plaintiff-Mr. Lustig,
are you an officer of Anjo Corporation Y
A. Yes, sir.
Q. What is your title Y
A. President.
Q. Beg pardon Y
A. President.
Q. Now, my question was directed to whether or not the
plaintiff in this case, S. L. Nusbaum & Company, had made
a claim against Anjo Corporation in respect to the commissions for which it is suing here today? Has it made such a
claim against Anjo Corporation?
Mr. Nusbaum: Objection on the grounds stated, Your
Honor: Immaterial and irrelevant.
The Court: Objection sustained.
Mr. Gawrys: Note our objection and exception, plP-ase.
The Court: You can show his credibility from
page 98 ~ that standpoint, the fact he is a party in interest
in that he claims that he owns half-all of the
stock, but as to how he acquired it I don't think it is proper.
Mr.. Gawrys : I am not going to ask about his stock.
The Court: You already asked him how he acquired it.
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Mr. Gawrys: I am asking whether the plaintiff has made
a claim for these commissions against Anjo Corporation.
This is all I am inquiring. I don't care about his stock. Your
Honor said I cannot ask him. But I want to know if this plaintiff has made a claim against Anjo Corporation saying "You,
Anjo Corporation, owe us these commissions." Anjo Corporation is a solvent corporation, is the company which contracted
with the plaintiff in this case to pay him commissions, and I
am merely asking whether or not Anjo CorporationThe Court: Anyone else ever made a claim for this commission? Anyone else Y
The Witness: Made a claim for them Y
The Court: For the commission that Nusbaum
page 99 ~ Company is now claiming?
The Witness: No, sir.
By Mr. Gawrys:
Q. They have never made such a claim against Anjo Corporation?
A. We discussed it but both came to the conclusion that
there was no liability on Anjo, but that the liability rested
with your client.
Q. All right, sir. That is the decision that you as president
of Anjo Corporation made with Mr. Nusbaum as attorney
for S. L. Nusbaum & Company. Is that right, sirY
A. Well, whether I made it as president of Anjo or as
Anjo's attorney I don't know that I can divide the two of
them, but yes, I did that.
Q. You presently are also the attorney for Mr. L. T. Zoby?
A. Yes, sir.
Q. Now, does Elaine El Investment Corporation own all
of the stock in all of the corporations formerly owned by Mr.
ZobyY
Mr. Nusbaum: That's the same question which the court
has held is not properly put to this witness.
The Court: The court ruled that youpage 100 ~ Mr. Nusbaum: And I object.
The Court: -couldn't ask the question how
he acquired something. ·That's personal.
Mr. Gawrys: Yes, sir. I am not asking that now, Sir.
The Court: That's all right.
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By Mr. Gawrys:
Q. DoesA. Yes.
Q. It does?
A. No, not all.
Q. It does not. Does it have substantially all of the corporations formerly owner or controlled by Mr. Zoby?
Mr. Nusbaum: If Your Honor please, the question propounded to the witness is whether or not other corporations
having nothing to do with this commission, this lease, or this
property, but ones owned by Mr. Zoby are now under this witness's control. And it is completely irrelevant to this case
and I object to the questions.
The Court: Objection sustained.
Mr. Gawrys: Note our objection and exception, please.
The Court: Under his control? What kind
page 101 ~ of control would he have over anybody?
M1·. Gawrys: Your Honor please, it is our
contention that Anjo Corporation and Mr. Leo Zoby have a
definite interest in how this case turns out. They have a definite interest that it turn out adversely to the defendant.
This is why we think it is extremely pertinent to show (1)
that Anjo Corporation is a perfectly ~olvent corporation,
that although Mr. Zoby technically does not own the stock
of these various corporations, but that they are all controlleil
by Elaine El Investment Corporation, the sole stockholder of
whom is Mr. Zoby's attorney, and shouldn't we beMr. Nusbaum: This isn't a proper statement to be madeThe Court: You are testifying now.
Mr. Gawrys: This is my purpose in trying to develop thiH.
Your Honor.
The Court: You mean to say there may be two or three
people liable for the same debt and that the plaintiff that
holds that debt is precluded against proceeding against onP
as ag-ainst the other?
Mr. Gawrys: Of course, we have our own opinions as to
who we feel is liable for that debt. It's already admitted Anjo
Corporation is the one who contracted, but the'
page 102 ~ are here testifying trying to assist the plaintiff
in obtaining an adverse verdict a<sainst this dPfennant.
The Court: I imagine a plaintiff who has got a claim for
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that much money is not going to be particular. He wants to
get his money. He is not going to be particular who pays it as
long as he gets it.
Mr. Gawrys: Yes, sir.
The Court: And if he elects-he doesn't have to tell you
or anyone else why he elected to sue one man and didn't elect
to sue the other. That's another sometimes personal reason.
He did-the fact remains he has not sued the people you think
are liable, I take it from what you have just saidMr. Gawrys : Yes, sir.
The Court: -that's self-evident from whatever argument
you want to make about it, but the fact he didn't do it is not .
material to this case.
Mr. Nusbaum: If the court please, Mr. Gawrys 's made
the statement that-or insinuation, certainly, that Mr. Lustig
is here to assist the plaintiff in pursuit of this claim, and I
would like the court to instruct the jury that Mr.
page 103 ~ Lustig is here in response to the court's subpoena to tell the truth as a witness, and that this
opinion is not shared by the court that is voiced hy Mr.
Gawrys.
The Court: I think the court's made itself clear as to the
rights of the party who brought the claim to decide himself
who he wants to sue and who he doesn't want to sue. He may
lose by that choice, but if he loses that's his hard luck, but
that's his choice and he can assert it in any court in the country.
Mr. Gawrys: All right, sir.
By Mr. Gawrys:
Q. Mr. Lustig, at this meeting that was held in .June to
which you have testified that you talked \vith Mr. Robert
Baker and so on, there was no one present from Atlantic Virginia Realty Corporation, was there 1
A. No one that I know of.
Q. In fact, you know that Atlantic Virginia Realty was not
informed until some time after that~
A. I don't know when Atlantic Virginia Realty was informed.
Q. The only knowledge you have is R.obert Baker was representing Loomis Grossman?
A. Or assigns.
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Q. These negotiations culminated in a written
contract, did they not, sirY
·
A. Yes.
Q. And the contract at that time had 10 Barrow Street
Corporation listed as the buyer. Isn't that right, sirY
A. That's right.
Q. And Mr. Baker signed it as vice-president of 10 Barrow
Street Corporation. Isn't that right, sirY
·
A. Yes, sir.
Q. So the only knowledge you have is that he was representing- 10 Barrow Street Corporation. Isn't that right, sirY
A. The only knowledge I have is that he was representing
Loomis J. Grossman and/or assigns and later indicated to me
that the person in whose name or entity in whose name h~
wanted the contract was 10 Barrow Street Corporation.
Q. These negotiations culminated in a contract between
10 Barrow Street Corporation and Independence Bus Corporation. Is that right. sirY
A. Yes.
Q. And dicln 't you prepare this contract?
A. I did.
Q. In fact, the entire front page was prepared by you. Isn't
that right, sirY
page 105 ~ A. Yes.
Q. Would you read the first sentence of the
conditions of this contract following the words 'The purchase price to be paid as follows : ''
A. "$81,000.00 on settlement date; said sale to be subject
to a lease presently held by Atlantic :Mills Thrift Center of
Norfolk, Incorporated, from Anjo Corporation and further
subject to the management contract of S. L. Nusbaum &
Company, Incorporated, as well as the presently· existing
first deed of trust on said propertv, as amended. as held by
Home Beneficial Life Insurance Company, includin~ the insurance tie-in required under said deed of trust.''

page 104

~

Mr. Gawrys : Let the record show the witness was reading
from Plaintiff's Exhibit 10.
By Mr. Gawrys:
Q. You were also representing Independence Bus Corporation, were you not, sir, in connection with this transaction Y
A. In closing it for them. In closing it.
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Q. You were representing their interest. Well, the closing
didn't take place in Norfolk, did it Y
A. Well, I prepared some of the papers for closing, for example, this instrument right here, which was the sales contract and I prepared the rough of the deed which ultimately
'
conveyed the property to Atlantic Virginia.
page 106 r Q. But the closing did not take place in Norfolk, did it, sir Y
A. No.
Q. And you were representing Independence Bus Corporation in the preparation of these papers¥
A. Yes.
Q. All right, sir.
A. And Mr.-and Mr. Zoby.
Q. Well, Mr. Zoby didn't have an interest in this, did he,
sirY Where does Mr. Zoby's name appear on that contract,
sirY
A. Mr. Zoby's name did not appear. but it was understood, although I don't know what bearing it has here but,
that the money from this sale was going to the benefit of Mr.
Zoby.
Q. I see.
A. Just the sale.
Q. Had Mr. Zoby conveyed or had Anjo Corporation conveyed the title to this property to Independence Bus Corporation prior to the time this contract was executed Y
A. Yes.
Q. And was Mr. Zoby the sole stockholder of Anjo Corporation at that time¥
A. Back then, yes.
page 107 ~ Q. Well, then, what interest did Mr. Zoby have?
A. Well, very simply, if I can explain it to you,
the property was in Anjo's name. All of the stock which Mr.
Zoby held in Anjo was held as security by The First National
Bank of Boston. They held all the stock certificates. They
determined on the basis of the moneys that Mr. Zoby owed
them, which was substantial, that they were going to sell off
certain pieces of his property. Thev sold-determined that
they wanted to sell the Atlantic Mills property, and rather
than have the sale from Anjo Corporation to any seller, they
wanted control of the sale, so they then had the-and caused
the transfer from Anjo Corporation by the Willcox office to
Independence Bus Corporation for the amount of money that
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was owed on it, and it was agreed upon and understood between the Independence Bus and the bank and Mr. Zoby that
when the property was sold that the net cash receipts for that
would be ultimately payable to Mr. Zoby's account up at First
National Bank of Boston.
Q. Was that stock then given back to Mr. Zoby?
A. Which stock? ·
Q. Of Anjo Corporation?
A. No. The stock was not given back to Mr. Zoby in Anjo
Corporation.
page 108 ~ Q. It was transfered by your client IndependenceA. It was sold by Mr. Zoby.
Q. Sold by Mr. Zoby to whom1
A. To Elaine El Investment Company.
Q. I see. All right, sir. Now, at the time this contract was
prepared and executed I take it that the original or a copy
of what is Plaintiff's Exhibit 3 was attached thereto, was it
not, sid This is what purports to be a letter from L. T. Zoby
to S. L. Nusbaum & Company?
A. I never attached one, no, sir.
Q. You did not?
A. No, sir.
Q. Well, paragraph 7 (g) refers to that letter, doeR it not,
sir?
A. Yes, sir.
Q. That is the agreement it is directed to~
A. Yes, sir.
Q. Now, would you read paragraph (g) again, sir, the first
paragraph of (g)?
A. ''Letter from Anjo Corporation to S. L. Nusbaum &
Company, Incorporated, dated May 3, 1960, being one page."
Q. All right, sir. Would you read the next parag-raph now,
sid
page 109 ~ A. ''The seller warrants and represents that
the above-mentioned papers and ag-reements are
exact copies of the originals and are the only papers and
agreements affecting the premises and the lease and the interest of the buyer thereto. All representations made herein
by the parties hereto shall survive the passing of title.''
Q. All right, sir. Now, to what papers and agreements is
that paragraph referring?
A. It's obviously referring to that letter which you hold in
your hand.
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Q. This would be the only agreement to which this contract refers, is the agreement between S. L. Nusbaum &
Company and Anjo Corporation. Isn't that right, sir'/
A. Only written agreement that I know of.
Q. Well, isn't that what this contract says, that this is the
only agreement~
A. You want me to interpret this contract~ I mean if you
want toQ. I don't want you to interpret, Mr. Lustig, but I want
you to read what the contract says.
A. I said letter from Anjo to S. L. Nusbaum and "Seller
warrants and represents that the above-mentioned papers and
agreements are exact copies of the originals and are the only
papers and agreements affecting the premises
page 110 ~ and the lease and the interest of the buyer thereto, and all repr:esentations made herein by the
parties hereto shall survive the passing of title.''
Q. All right, sir.
A. I might add I did not prepare this page 2.
Q. But you did prepare page 1?
A. Yes, sir.
Q. And at that time you were protecting Mr. Zoby's interest, I take it~
A. No, I wasn't protecting Mr. Zoby's interest particularly.
Q. Well, whose-in what capacity were you acting when
you prepared that document~
A. I was working- and-in the capaeity-ar,; a matter of
fact, got paid by Independence Bus Corporation.
Q. All right, sir. So you drew that document at that time
to protect your client's interesH
A. Yes, sir.
Q. And that-and you prepared that document to embody
your client's contract with 10 Barrow Street Corporation.
Isn't that right, sir~
A. Yes, sir, what had been agre-ed upon on June 21st at that
meeting.
Q. And it culminated in this written agreement?
A. Yes, sir.
Q. Mr. Lustig:, are you the custodian of the minpage 111 ~
utes of the directors meetings or stockholders
meetings and officers-meetings of officers of Anjo Corporation?
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A. Yes.
Q. Do you recall testifying by deposition in our office approximately a week ago?
A. Very well.
Q. At that time you produced certain documents T
A. (Indicated yes)
Q. Now, at that time I asked you to check through the
minute books to see if you could find the minutes of any
meetings of any directors or officers or stockholders whereby
Anjo Corporation made an assignment of any percentage of
these rents to S. L. Nusbaum & Company, did I not, sir?
A. Yes.
Q. And did you look for these minutes at that time, sir?
A. Yes.
Q. Did you find them?
A. No.
Q. Have you since found any?
A. No.
Mr. Gawrys : I have no further questions.

page 116

~

L. T. ZOBY,
called as a witness on behalf of the plaintiff, having been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Nusbaum:
Q. Will you please state your name and address 7
A. L. T. Zoby, Sr., 6151 Powhatan Avenue.
Q. Mr. Zoby, were you the original-the first president of
Anjo Corporation T
A. Yes, sir.
Q. And the owner of its stock?
A. Yes, sir.
Q. Did this corporation own property on Sewells Point
Road in Norfolk, Virginia?
A. Yes, sir.
Q. Vacant property at one time?
A. (No reply)
Q. Is there a building on it now?
A. Yes, sir.
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Q. And for whom was the building erected 1
A. Atlantic Mills Thrift Center.
Q. Did you enter into a lease with Atlantic
page 117 ~ Mills Thrift Center 7
A. Yes, sir, Anjo did.
Q. Anjo did. Who procured the tenant?
A. Henry Shook.
Q. And for what company does he work, sir?
A. Nusbaum Company.
Q. And for whom was he working at the time he procured
the tenant?
A. Nusbaum Company.
Q. And for whom was the Nusbaum Company working?
Was S. L. Nusbaum & Company, through Mr. Shook, working
in your behalf?
Mr. Gawrys: Your Honor please, I object to him leading
this witness now.
The Court: Don't lead the witness.
Mr. Nusbaum: All right, sir.
Bv Mr. Nusbaum:
·Q. What was the relationship between Anjo Corporation
and S. L. Nusbaum & Company, Incorporated, at that time?
A. Well, Anjo-S. L. Nusbaum & Company-Henry Shook,
through S. L. Nusbaum & Company, secured a tenant for this
property on which we built the building.
Q. Will you explain the circumstances under which Mr.
Shook or S. L. Nusbaum & Company secured the tenant?
A. Well, Mr. Shook called me once and told
page 118 ~ IDE' Mr. Nathan of VirginiaMr. Gawrys: Your Honor please, I have to object to what
someone may have told him, unless someone from the defendant was present.
The Court: As a result of that conversation over the telephone what did you do?
A. I met with Mr. Nathan and Mr. Shook at the site and
then we discussed the proposal. and he said-Mr. Nathan
stated he would ~o back to New York and bring Mr. Middleman down and see if we couldn't consummate- a lease.
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By Mr. Nusbaum:
Q. And did Mr. Nathan and Mr. Middleman return to NorfolkY
A. Yes, sir, they came to Norfolk and we had a meeting at
the Ghent Hotel with Mr. Middleman, Mr. Nathan, and Mr.
Shook and myself. I don't know who else was present, if it
was anybody.
Q. And what transpired at that meeting?
A. At that meeting we concluded verbally a lease agreement to build them a building of approximately 70,000 square
foot at a rental-it varied. They wanted to pay forty thousand and we wanted more. We finally settled for $52,000.00.
They wanted us to accept $50,000.00, and we told them that
the Atlantiepage 119

~

Mr. Gawrys: If Your Honor please, this-these
negotiations culminated in a written lease, and we
object to any parol testimony which may in any way vary
the term of the lease or go into any of the discussions which
culminated in the written agreement. It violates the parol
evidence rule, Your Honor.
Mr. Nusbaum: Your Honor please, the court has said,
and Mr. Ga:wrys has agreed, that one of the elements in this
case is what notice the defendant has in connection with the
rights of S. L. Nusbaum & Company. The witness is testifying to matters which will develop that notice. Two persons
who were present are today the chairman of the board of directors and the president of Virginia Dare Stores Corporation, which is the owner of this defendant, and according to
their own testimony-at least Mr. Nathan's testimony, he is
an officer of this corporation, the defendant corporation.
The Court: So far the witness has testified as to how
much he wanted rental and how much they were willing to pay
and they finally decided on a figure of $50,000.00 or something like that. That's all he's said.
page 120 ~ Mr. Gawrys: Yes, sir, but I am anticipating·
what he's going to say, and I think it would he
prejudicial to have it come up before the jury.
The Court:· He's answered the question.
The Witness: No, sir, I haven't finished, sir.
The Court: Go ahead, see what you are going to say.
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A. They wanted to settle for $50,000.00. At that time I told
them they would have to bear the .six percent interest of
S. L. Nusbaum Company.
The Court : Who did vou tell that to ?
The Witness: Mr. Nathan and Mr. Middleman, sitting
right there. With $3,300.00, approximately, and I wanted
them to pay it a..7l.d they said-well, they finally after a lot of
argument agreed to pay $2,000.00 of it.
The Court: Those gentlemen operate a corporation that
owns the Atlantic VirginiaThe Witness: Virginia Dare and Atlantic Mills, yes, sir.
They own both of them.
Mr. Gawrys: If Your Honor please, we renew our objection on the grounds that this violates the parol evidence
rule. These negotiations culminated in a lease.
page 121 ~ Anything that transpired prior to that time is
certainly not properly admitted into evidence.
This is a question of substantive law, Your Honor. A document I believe eighteen, nineteen, twenty pages was drawn
up, and any testimony as to what led up to this documentThe Court: This will not vary the parol-written instrument at all. This is in addition to the written instrument. This
is for the purpose of showing that the defendant had notice
of a contract, not the terms of that contract or to vary the
terms of the written instrument, but the existence of a contract. That would not vary the written instrument.
Mr. Gawrys : They have filed bills of particulars. They
have testified here today they are relying oil this document
dated May 3, 1960, and they rise and fall on that document,
and I submitThe Court: Note your exception to the court's ruling.
Mr. Gawrys: Note my exception.
Mr. Nusbaum: For the record, Your Honor, that is completely incorrect. Our pleading and bill ·of particulars and
everything makes it clear we rely on this May 3rd
page 122 ~ letter.
The Court: It is a question of notice and not
varying the contract.
Mr. Nusbaum: In addition to other agreements, which
we have the right to develop orally.
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By Mr. Nusbaum:
Q. Now, you have said, I believe, Mr. Zoby, if I understand you correctly, that in the face of that position of yours
the rent was finally agreed to be $52,000.00 a year. Is that correct, sir?
A. Yes, sir.
Q. Was a written lease prepared after that meeting?
A. Mr. Mirman and myself went to New York and we prepared a lease up there with their attorneys, whoever they
were.
Q. Was Mr. Shook or any representative of S. L. Nusbaum
& Company with you when the lease was drawn Y
A. No, sir.
Q. Is this the lease that was entered into at that time, Mr.
Zoby? I hand you Plaintiff's Exhibit 2.
A. Yes, sir.
The Court: Did Atlantic Virginia Realty Corporation
know who was to collect the rents?
The Witness: It was Atlantic Mills Thrift Center and Atlantic Virginia Dare Corporation. Yes, sir. They
page 123 ~ took and sent the rents directly to S. L. Nusbaum.
They knew it all the time.
By Mr. Nuabaum:
Q. When this lease was drawn did they know to whom the
rents should be sent?
A. Certainly.
Q. Now, did they knowA. Because it was agreed upon at the Ghent and they knew
about it when we told them in New York again.
Q. When you say a.t the Ghent, whatA. At the meeting with Mr. Nathan and Mr. Middleman.
At that meeting we ag-reed upon the rents would be mailed
to S. L. Nusbaum for their six percent interest and then the
balance would be mailed to me. And t'hen when we went to
New York it was finalized.
Q. Is the name of S. L. Nusbaum & Company in this lease?
A. I see it here, yes, sir.
Mr. G,awrys: We renew our objMtion, Your Honor.
The Court: It speaks for itself, the lease. It is ·already
in evidence. You don't need to ask him to read that.
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By Mr. Nusbaum:
Q. For what purpose is it m the lease, Mr.
page 124 ~ Zoby, and by whose request?
A. WellThe Court: Objection sustained. The purpose of it is not
pertinent.
Mr. Nusbaum: May I ask by whose request it was put in
the lease, Your Honor?
The Court: 'Vas it put there with anybody making a request¥
· The Witness : Sir?
The Court : Did anyone make a request that it be in the
lease itself T
The Witness: That was my-I had made a deal with them
for six percent of the action, sir.
The Court: And you wanted to shed yourself of that and
put it where it ought to be?
The Witness: Certainly, sir.
Mr. Gawrys: If Your Honor please, we note our objection to the witness's testimony at this point, sir.
By Mr. Nusbaum:
·Q. Now, where was-do you remember when the rent was
first paid under this lease, Mr. Zoby?
A. To S. L. Nausbaum Company.
Q. Yes, sir. And when did the rent start to come in, if you
recall?
page 125 ~ A. If I am not mistaken, we turned the building over to them in approximately four months,
and the rent either came in in September or October.
Q. That would be 1959, would it not?
A. Yes, sir. I gave the attorneys all the rent checks. They
have them.
Mr. Nusbaum: May I have those?
Mr. Gawrys: If Your Honor please, we were handed a
large folder of documents today by Mr. Zoby. He had been
previously served with an order directing him to produce
certain documents-all documents in connection with this
matter, to produce them in my office approximately a week and
a half ag-o. He came to my office with no documents whatsoever. He produced these documents today. We have not had
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an opportunity to go through them. I don't know what is
contained in them. But in view of the circumstances he failed
to produce them a week and a half ago or two weeks ago we
haven't had an opportunity to inspect them, and we certainly
object to anything going into evidence from this folder. There
is an order entered by this court directing Mr. Zoby to produce documents in our office.
The Court: You should have raised the quespage 126 ~ tion before we started trial of this case.
By Mr. Nusbaum:
Q. Did you have these papers two weeks ago, Mr. Zoby t .
A. No, sir. The attorney-you asked me to go see if I can
find any papers yourself. Do you realizeMr. Gawrys: May I ask him one or two questions. Your
Honor, on this poinU
The Court: Yes, go ahead.
By Mr. Gawrys:
Q. Weren't you served with a subpoena, Mr. Zoby~
A. Yes, sir, I was.
Q. You were served with a subpoena which directed you to
produce all documents connected with this matter, weren't
you~

A. I was, sir.
Q. Did you produce any documents~
A. I had fourteen million dollars worth of debts and I got
four rooms full of papers, but when you asked me to go see
if I could find some more papers I spent Saturday and that's
the only thing I could find, and I brought it to you.
Q. But you did not look for any documents bepage 127 ~ fore you went to my office?
The Court: I think it is too late for you to complain. You
should have had this witness before the court at nine or ten
o'clock and asked if he complied.
Mr. Nusbaum: Your Honor, we don't need those papers. I
am perfectly willing not to refer to the papers. It was said
they were in 0ourt.
The Court: Go ahead with your witness.
By Mr. Nusbaum:
Q. Where was the rent paid, Mr. Zoby?

S. L. Nusbaum and Company, Incorpomted, v.
Atlantic Virginia Realty Corporation

165

L. T.Zoby.
A. S. L. Nusbaum & Company.
Q. And to whom was the check payable?
A. I don't know. I never seen the checks, sir.
Q. What remittance did Anjo Corporation receive? Whose
check did Anjo Corporation receive during this period 7
A. S. L. Nusbaum & Company.
Q. And was it for the full amount of the rent installment 7
Mr. Gawrys : Your Honor, I object to his leading the
witness.
A. No, sir, they took six percent interest, approximately
$270.00 a month, which was theirs.
page 128

~

By :M:r. Nusbaum:
Q. Were any other deductions made from the
rent checks 7
A. No, sir, not none.
Q. Who paid the taxes on this property, Mr. ZobyT
A. We did.
Q. Who paid the insurance on this property?
A. We did.
Q. Who paid the repair bills on this property 7
A. We did, the larger ones. But if they had something
small they took-Nusbaum Company took care of it for me
themselves.
Q. Now, what services was S. L. Nusbaum & Company
contractually obligated to render you for this commission Y
Mr. Gawrys: If Your Honor please, we must object to
that. The document speaks for itself. The document which
is in evidence was the contract betweenThe Court : Objection sustained.
Mr. Gawrys: Thank you, sir.
By Mr. Nusbaum:
Q. Now, does Anjo Corporation still own this property, if
you know?
page 129 ~ A. No. sir. It was sold.
Q. And was it sold by Anjo Corporation while
you were still in control of that corporation?
A. Yes, sir.

166

Supreme Court of Appeals of Virginia

L. T.Zoby.
Q. And to whom did· Anjo Corporation dispose of the
property?
A. To Independence Bus Company.

The Court: Aren't we repeating and putting in the record
something that's not contested Y It is agreed all that happened. He got the money from the bank up there and turned
over his interest and the bus company took over.
By Mr. Nusbaum:
Q. Now, when Independence Bus Corporation acquired this
property what information concerning this lease, if any, was
given to them Y Was any information concerning this lease
given to them Y
A. They had all the papers, the lease, and they took everything that we had on-that they would need to make the
transaction. They had Willcox, Cooke, Savage, and Lawrence
do it.
Q. Was any information given to them concerning theMr. Gawrys: May I ask to whom Mr. Nusbaum is referring by information being given to someone T
page 130

~By

Mr. Nusbaum:

Q. Did you give them-did you give to Inde-

pendence Bus Corporation or cause them to be given any information concerning S. L. Nusbaum & Company?
A. Certainly did.
Mr. Gawrys: If .Your Honor please, we object to what he
may have given Independence Bus Corporation.
The Court : Object sustained.
Mr. Gawrys: Thank you, sir.
The Court: They already had the information from the
deed they had obtained.
Mr. Nusbaum: If Your Honor please, I don't know that
that deed is in evidence, number one, and number two, I believeThe Court: The contract plus the deed was spoke in the
contract with S. L. Nusbaum.
Mr. Nusbaum: But Your Honor is referring to a subsequent contract when Independence Bus sold the propertv. I
am speaking of when they acquired it from Mr. Zoby. This
intermediate owner, Independence Bus Corporation, beld the
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property for five months. There was no contract of sale when
they acquired it from Mr. Zoby, and I am inquiring as to
what information was transmitted to them when
page 131 ~ they acquired the property.
The Court: Objection sustained.
By Mr. Nusbaum:
Q. Do you know who collected the rents duringMr. Nusbaum: We except to Your Honor's ruling.
By Mr. Nusbaum:
· Q. Do you know who collected the rents while Indepen- .
dence Bus Corporation owned the property~
Mr. Gawrys: We object, Your Honor, unless he had notice
of his knowledge. He couldn't have had any interest in the
property since he sold it.
Mr. Nusbaum: Your Honor please, it's been brought to
lightThe Court: He may say if rents were collected by someone other than Mr. Nusbaum. He can say so.
Mr. Gawrys: If Your Honor please, if it is his own knowledge.
The Court: I don't think it would help his case at all.
Wouldn't make any difference one way or the other who collected the rents.
Mr. Ga.wrys: His only knowledge is hearsay.
The Court: Except it shows Nusbaum couldpage 132 r n 't have been expected to continue to try to collect rents when somebody else was doing it.
By Mr. Nusbaum:
Q. Do you know who collected the rents after Independence Bus Corporation took over this property, Mr. Zohy~
A. When the property was transferred Mr. King Upton
came to Norfolk, Virginia, with Kerrv Lyne and the property
was transfered to the Independence Bus Company. Mr. King
Upton told meMr. Gawrys: If Your Honor please, we object to what
someone may have told him.
The Court: Objection sustained.
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By Mr. Nusbaum:
Q. Mr. Zoby, you can testify as to what you might have
said to Mr. Upton-he was the president of the Independence Bus Corporation I believe, Your Honor-but not what
he said to you.
A. Okay. At that meeting I informed Mr.-or many times
before he knew the entire program, the rent roll, the insurance
policy I had, and we did not have very much throwoff on
the property. He knew that we had a very close deal there
and he-well, I have to say it, he says, "I will take care of
S. L. Nusbaum & Company."
page 133

~

Mr. Gawrys: Your Honor please, I object
again. And he's been told about that.
The Court: Objection sustained.

By Mr. Nusbaum:
Q. Now, Mr. Zoby, have you met a Mr. Robert C. Baked
A. Yes, sir.
Q. And were you present at the negotiation of a sales contract between Independence Bus Corporation and 10 Barrow
Steet Corporation for the sale of Atlantic Mills property?
A. I wasn't at the meeting with 10 Barrow Street Corporation. I met Mr. Baker at Mr. Gordon Campbell's office
where we were having a meeting with Mr. King Upton, Mr.
Lyne, Mr. Lustig, and myself. At that meeting Mr. Baker
and Mr. Harvey Lindsay, Jr., came in. Harvey, Jr., had
spoke to me previously about that he had a sale for the property, and Mr. Baker at that time stated to me "How can we
get rid of the rental agent?''
Mr. Gawrys: Object, Your Honor.
The Court: Disregard it, gentlemen.
Mr. Gawrys: Now, if Your Honor please, Mr. NushaumThe Court: Don't say what somebody told you. You can
say what you did, but not.
Mr. Gawrys: If Your Honor please, I hate
page 134 ~ to keep getting up and objecting, but. Mr. Nusbaum knows that no one from Atlantic Virginia
Realty Corporation or Virginia Dare Stores or Atlantic Mills
Thrift Center or any other corporations was present at this
meeting, but he <>ontinues to put witnesses on to have them
testify as to thing-s that were said at this meeting, and if Your
Honor please, I must object to those tactics of counsel, and I
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don't want to keep getting up and objecting in front of the
jury.
.Mr. Nusbaum: Your Honor please, the defendant, .Mr.
Gawrys 's client, took over the contract that came out of that
meeting. They would like to not be burdened with what went
· on at that meeting, but they took over the contract, nevertheless, and that is the basis of the purpose for our being here.
The Court: You might bring his client here to examine
him, but as far as what this witness says he told him it is
rank hearsay. You can't-they are deprived of the opportunity to cross- examine.
What were you going to get from S. L. Nusbaum & Company for the six percent? Anything except collecting the rents
and remitting to you?
page 135 ~ The Witness: Well, Your Honor, what they
did, I had a s.tanding deal in town with all the
real estate agents if they 'd bring-! never seen Mr. Nathan
and Mr. Middleman, I wouuldn't know them from a Chinaman. They'd bring me a tenant and then if I liked the deal
I would take it. The most important thing is to get a good
strong tenant. They would bring the tenant and then they
would collect the rent, and I gave every real estate agent six
percent interest. I have always did that.
The Court: Six percent not interest but for services, collecting the renU It wouldn't be an interest charge?
The Witness: Six percent interest in the deal, I am talking- about.
The Court: Interest in the dealT
The Witness: I did it on every one I had.
The Court: And he was to collect the rent?
The Witness: Yes, sir, he was to collect the rent. In fact,
Mr. Nusbaum had about fifteen pieces already before the Atlantic Mills deal.
By Mr. Nusbaum:
·Q. Mr. Zoby, did you own other properties at this timeT
A. Many pieces.
page 136 ~ Q. And did you.
A. I had many pieces of property. A lot of the
properties I taken care of myself. I had a big organization
at that time. If I made a deal myself I taken care of it. Why
should I give away six percent of the interest in the dealT
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Q. Were you collecting rents for your own account on some
of your properties?
A. Many of them.
Q. What regular payments was S. L. Nusbaum & Company
taking care of for you out of the rents that it was collecting
for you?
A. They didn't take care of none of the payments. Once
in a while they may fix some small repair. Lot of Hmes I
travel a lot and I was out of town.

Mr. Nusbaum: All right. Will you answer Mr. Gawrys,
please.
The Witness: Certainly.
Mr. Nusbaum: If it please the court, we neglected to get
Mr. Zoby to identify this May 3rd letter. Just for the record
we will ask him if he recognizes it.
The Court: It's already been put in. Go ahead.
~

By Mr. Nusbaum:
Q. Do you recognize this letter, Mr. Zoby?
A. Yes, sir.
Q. Is that your signature on iU
A. Yes, sir, it is.

page 137

CROSS EXAMINATION.
By Mr. Vandeventer:
Q~ Mr. Zoby, this letter you have just referred to that you
identified, did you prepare that letter or did somebody prepare it for you?
A. My attorney prepared that.
Q. Your attorney. And who was your attorney a.t that
time?
A. Stant and Mirman, sir.
Q. And he sent .that to you for your signature?
A. He sent this one and another one along with a. letter
stating brief and-just a small brief. Naturally I signed the
one he prepared.
Q. Now, did he recommend you sign one agreement or another a~eement?
A. Yes, sir.
Q. And is this the one he recommended that you sign?
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A. No, sir.
Q. He recommended that you sign the other
one?
A. No, sir. He said sign either agreement.
Q. All right, sir. Now, I show you a paper entitled deed of
trust and ask you if you can identify that, sir~
_
A. Yes, sir. This is when I borrowed the money from Home
Beneficial life Insurance Company.
Q. And what was the purpose of your borrowing money
fromthe Home Beneficial Life Insurance Company~
A. To put a long term loan on this bnilding I lost.
Q. This is the Atlantic Mills building?
A. Atlantic Mills Thrift Center, yes.
Q. How much money did you borrow at that time?
A. $350,000.00.
Q. And when was this document executed?

page 138

~

Mr. Nusbaum: Your Honor, we think this line of questioning is irrelevant, and we object to it.
Mr. Vandeventer: I think I will connect it up in just a
moment, Your Honor.
The Court: We will disregard all the testimony if he
doesn't connect it up.
page 139

~

By Mr. Vandeventer:
Q. What was the date of that instrument, Mr.

Zoby?
A. This is the 15th day of September.
Q. Of what year, sir?
A. 1959.
Q. That was after the lease had been entered into between
Anjo and Atlantic Mills. Is that correct~
A. Yes, sir.
Q. I believe that you personally guaranteed that instrument, didn't you, sir?
A. Yes, sir.
Q. Rather, the note this instrument was given to secure.
Now, looking down in the body of this instrument, down at
the-about the :fifth paragraph I ask you if you will read this
paragTaph out loud, sir?
A. The whole thing?
Q. Yes, that paragraph, read it out loud, please.
A. This here one right here? This one?
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Q. That's correct. Read that out loud to the jury, please.
A. ''The said Anjo Corporation does also grant. transfer
and set over to the aforesaid trustees, as additional security
for the hereinafter mentioned loan, all its right,
page 140 ~ title, and interest in a certain indenture of lease,
dated April 27, 1959, between the said Anjo Corporation and Atlantic Mills Thrift Center of Norfolk, Incorporated, a Virginia corporation, covering the above described
property, which said lease is recorded simultaneously here,
with, for a term of twelve years, commencing September 1,
1959, with rights of renewal as therein stated. It is understood
and agreed that until there is a default under this deed of
trust or in the obligations secured hereby, the said party of
the first part shall have the right to take and collect said rentals for its own use, but upon default in this deed of trust or in
the obligation secured hereby, the bolder of such oblig-ation
shall have the rig-ht to collect the said rents.
Q. All right, sir. In other words, by virtue of this instrument you signed away, did you not, all of the rents to be
received by you under this lease to the lending instituiton?

Mr. Nusbaum: I object to that question, Your Honor.
The passage just read shows that the rents were only assigned in the event of default, and the only thing that was assigned by Mr. Zoby was all his right, title, and interest in the
lease. If he had previously parted with some of his interest
it obviously wasn't assigned under that language.
page 141 ~ The Court: Answer the question. You remember the question?
The Witness: No, sir. Will you ask it?
Mr. Vandeventer: Read it back.
(The reporter read the question.)
A. Yes, sir, the rent received by me would be asigned, because Nusbaum was taking theirs out and sending me mine,
see.
Mr. Vandeventer: I think the instrument speaks for itself. I would like to offer this.
The Court: It's already in evidence. Isn't it marked?
Mr. Vandeventer: No, sir, not this deed of trust.
The Court: Defendant 1.
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(Received and marked Defendant's Exhibit 1.)
By Mr. Vandeventer:
Q. Now, Mr. Zoby, I believe you were still president of
Anjo Corporation at the time the· deed was made from Anjo
to Independence Bus. Is that correct~
A. Yes, sir, I think I was.
Q. I hand you a deed and ask if you can identify that deed,
sir?
A. You wan't me to read it1
page 142 ~ Q. No. I just ask if you can identify it, if you
know that paper.
A. That's my-yeah, Dick Spindle closed it. That's my
Rignature.
Q. And is that the deed from Independence Bus-I mean
from Anjo to Independence Bus 1
A. I think it is, sir.
Mr. Vandeventer: I offer this.
The Court: Which paper is dated the first~ the deed orMr. Vandeventer: This is dated the 26th day of F'ehruary,
1960.
The Court : Deed of trust 1
Mr. Vandeventer: Deed of trust was dated 15th day of
September 1959.
I would like to offer this as Defendants' Exhibit 2, sir.
The Court: It hasn't been marked~
Mr. Vandeventer: No, sir.
(Received and marked Defendants' Exhibit 2.)
By Mr. Vandeventer:
.
Q. Now, Mr. Zoby, would you look at this instrument,
please, sir. and tell us whether there's anything in there about
giving Messrs. Nusbaum any six percent of the
page 143 ~ action, as you have phrased it~
A. I don't see anv.
Q. All right, sir. Thank you. ·Mr. Zoby, who prepared this
lease that you have there in front of you, sir1 Do you recalH
A. I really don't know. I know when we went to New York
we took a lease with us and I signed this one.
Q. You are certain you don't recall who prepared that
lease, sir?
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A. I had a hundred pieces of property and an eight milliondollar business. How can I remember everything?
Q. Now, you 1·ecall appearing at a discovery deposition on
March 25, 1964, sir, at our offices?
A. Yes, sir, with you all.
Q. And I refer you to page 21 of that discovery deposition
and the question was put to you ''By whom was the lease
drawn? And your answer was "It was drawn by the Stant
and Mirman firm.'' ''Question: Your lawyers drew the
lease, then. Is that correct?" "4-n.swer: Yes, sir.'' Is that
-which testimony is correct, sir?
A. That's correct.
Q. This is correct?
A. Yes.
Q. In other words, the testimony you gave a
page 144 ~ few minutes ago is not correct. Is that right?
A. No, sir, you are wrong. My attorneys prepared a lease. We went to New York with a lease to be signed.
Now, you asked me is this the lease. I can't tell you whether
it is the lease or not, but he prepared the lease.
Q. In other words, so far as you are concerned Mr. Stant
and Mr. Mirman prepared the lease. Is that correct?
A. That's to the best of my knowledge. We took a le·ase
with us to New York, I can tell you that.
Q. And who did you go to New York with, sir?
A. Mr. Mirman.
Q. Mr. Mirma.n?
A. Yes, sir.
Q. Now, I believe you testified a few minutes ago insofar
as this exhibit, Plaintiff's Exhibit 3, is concerned, that is, the
document of May 3, 1960, which you executed, that no recommendations were made to you concerning which of two
&greements you should execute. Is that correct?
A. No, sir.
Q. Can you recall what the situation was?
A. Yes, sir.
Q. What was it, sir?
page 145 ~ A. There's a letter right in that file there will
tell you that. I read it yesterday. I will read it
to you if you want me to.
Q. I think I have that letter, sir, and I show it to youA. All ri~·ht, sir.
Q. -and ask you if this is the letter which you are referring to? Now, I show you this letter, and these are the two
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attachments to it, and ask you if you can recognize that
letter?
A. Yes, sir, this is the letter.
Q. And what does the letter say, sir?
A. You want me to read it all?
Q. Certainly.
A. Sure: "In running through my file-"Want me to
start from :the first? "Mr. L. T. Zoby, 1088 West 42nd Street
Norfolk, Virginia. Dear Leo: Re: Anjo Corporation lease
to Atlantic Mills.
''In running through my file recently, I found the enclosed
agreement with S. L. Nusbaum, which was delivered to me
some time ago and which I evidently neglected to have you
sign. After looking over the same, I didn't like the way it
was set up, and have accordingly changed it. The long paper
with the A, B, and C paragraphs is the one which I had in the
file before, and the short paper containing merely
page 146 ~ two paragraphs is the one which I suggest we
sign. Please look over both papers and sign the
one that you think should be signed and is in accordanee with
· your agreement with them. You are to sign as president.
Please return all copies to me so that I can obtain Tom's
signature, affix the seal, and return the proper papers. Very
truly yours, Alan S. Mirman. ''
Q. And these two were the papers which were attached to
that letter, sir?
A. Yes, sir, thes~ two.
Mr. Vandeventer: All right. I ask that these be marked
as Defendants' ExhibitThe Court: 3, 4, and 5.
Mr. Vandeventer: Yes, sir.·
(Received and marked Defendants' Exhibits 3, 4, and 5.)
Bv Mr. Vandeventer:
·Q. Mr. Zoby, in reference to your testimony as to Nus-

baum's six percent interest in this deal, did you consider
that S. L. Nusbaum & Company could demand the sum of
$37,440.00 from Anjo when the lease itself was executed T
A. No, sir.
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Q. What did you think that the deal wasT How did you re-

gard it, exactly T
A. Well, all the deals worked the same. They
would collect the rent, take their portion, and then
send me the balance so I could make payments and all.
Q. In other words, it was-as this letter of yours stated, it
was dependent on your-their collecting the rents. Is that
correct?
A. Well, they collected the rents, yes, sir.
Q. In other words-but in order to-as a condition precedent of their getting their six percent they had to collect
the rents. Isn't that correct?
A. They had to collect the rents T
Q. Right.
A. We never had no trouble with any of our tenants.
Q. But didn't they have to collect the rentsT
A. (No reply)
Q. Read the last sentence of that letter that you signed, sir.
A. ''It is understood that you will, without additional
charge, use your best efforts to collect rent payable under
the lease, after deducting your commission, and any other
authorized items, remit the balance regularly to the undersigned. Nothing herein. obligates you to furnish legal counsel
or institute legal proceedings in order to collect rent.; however, the collection of rent by you is an expensepage 148 ~is an express condition of the payment of money
set forth herein.''
Q. Well, then, if that were the case you did not consider
that they could ask you for the total amount of their commission?
page 147

~

The Court: Well, that speaks for itself.
A. Yes, sir, if Atlantic Mills paid me up in full they could.
Q. But only in that situation T
A. If Atlantic Mills paid it up.
Q. Right. Now, let me ask you this: Did they perform any
actual management services for you in connection with this
property?
A. No, sir, only if some light bulbs went out or some small
items like that, they would take care of them. They had a
small service department and we were very friendly. · ·
Q.. And, in other words, you handled most of those complaints yourself. Is that co~recU
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A. The' large complaints we handled, yes, sir. It was a new
building and we didn't have very much complaints, except the
incinerator.
Q. Didn't they have some trouble with the paving at on{'
time?
A. Yes, they did. I called Ames and Webb, who gave us a
year's guarantee, and he went right. out and fixed
page 149 ~ it. That was a major repair .

•

•

•

•

HARVEY LINDSAY, JR.,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRf1JCT EXMAINATION.
By Mr. Nusbaum:
·Q. Will you state your name and your business, please,
Mr. Lindsay¥
A. Harvey Lindsay, Jr., real estate.
Q. And what is the name of your firm f
A. Harvey Lindsay and Sons, Incorporated.
Q. And ~here are they located, Mr. Lindsayf
A. We are at the corner of Yarmouth and Buh"
pag·e 150 ~ Street in Norfolk.
Q. How long have you been in this business?
A. Well, I have been in the business-this is my eleventh
year in the business, and my father-our firm's been in operation since 1919. My father has been in business since 1919.
Q. Did you negotiate the sale of real estate in Norfolk
known as Atlantic Mills property for the account of Independence Bus Corporation f
A. Yes, I did.
Q. Who was the seller in that transaction, Mr. Lindsay?
A. The Anjo Corporation-well, actually, Independence
Bus Corporation was the seller.
Q. And who was the buyer 1
A. Well, I dealt with a gentleman named Baker, Robert
Baker from New York City, who was an agent and the sonin-law of Loomis Grossman, who was buying the property,
as I understood it. As it turned out, Independence Bus Cor-
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poration entered into a contract with 10 Barrow Street to buy
the property.
Q. And who ultimately paid your compensation T
A. I was paid ultimately-I have a letter-I received a
letter from, I think, the attorney for Atlantic Virginia Realty
.
Corporation, Mr. Martin Conrad, in which mypage 151 ~ our commission was enclosed, and I assume that
the Atlantic Virginia R-ealty Corporation, or the
purchaser, paid our commission.
Mr. Gawrys: Your Honor please, I object to what he may
assume.
A. Well, I don't assume; I know that he did.
The Court: Disregard it.
Mr. Gawrys: All right, sir.
Mr; Hofheimer: He said he knew it.
By Mr. Nusbaum:
Q. May I see the letter?
A. Yes, sir.
Mr. Nusbaum: Your Honor, we offer this as Plaintiff's
Exhibit 11.
(Received and marked Plaintiff's Exhibit 11.)
By Mr. Nusbaum:
Q. Mr. Lindsay, I will ask you if you will, please, to read
that letter. State whose letterhead it is and then read it to
us.
A. "Jaffin, Schneider, Kimmel, and Gal peer, Counsellors
at Law, New York City. Attention-Harvey Lindsay and
Sons, Incorporated. Attention: Harvey L. Lindsay, ,Jr. Re:
Premises Atlantic Mills Thrift Center. Dear Mr. Lindsay:
"As you probably know, Atlantic Virginia Realty Corporation acquire title to the above premiseA from
page 152 ~ Independence Bus Corporation as a result of the
assignment to it of the interest of the purchaser
named in a certain sales contract dated June 23, 1962, between
10 Barrow Street Corporation, as buyer, and Independence
Bus Corporation, as seller. In accordance with your hroker-
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age agreement dated June 28, 19'62, with 10 Barrow Street
Corporation I am enclosing a check in the amount of $5,000.00, dated August 14, 1962, bearing #1913, drawn by Jaf:fin, Schneider, Kimmel, and Galpeer Special Account on the
First National City Bank to your order, representing payment in full to your company of all brokerage commissions
owed in connection with the consummation of the sale of the
above premises. Very truly yours, Martin Conrad.''
Q. Now, Mr. Lindsay, in final arrangements between-in
connection with this sale were you being compensated by the
buyer or by the seller'
A. We were being compensated by the buyer. We were representing the buyer in the transaction.
Q. And that would be originally 10 Barrow Street Corporation?
·
A. That's correct, yes, sir.
Q. And ultimately, according to this letter, who was the
buyer?
Mr. Gawrys: If Your Honor please, I object to any conclusions he may have gotten from this letter. He's
page 153 ~ testified that he was representing 10 Barrow
Street Corporation. This letter does not say anything else about who else he might have been representing.
The Court : He certainly may say whether he is representing the buyer or the seller.
Mr. Gawrys: Yes, sir, judge, in the first instance.
Mr. Nusbaum: This letter refers to a certain sales contract.
Mr. Hofheimer: Excuse me one minute. Mr. Zoby wants
to go. You want him any more, Joe?
Mr. Gawrys : If Your Honor please, we may want to recall him. We don't know at this time, sir. We might ask
that he-:Mr. Hofheimer: Well, leave his number where he can be
reached.
The Deputy: He may go but leave a number where he
may be reached T
Mr. Gawrys: I don't know, he is under subpoena.
The Court: Is he subpoenaed by you?
Mr. Gawrys: No, sir. But we may want to call him since
he has testified.
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T'he Court: And you don't know whether you
are going to need him or not Y
·
M!'. Gawrys: No, sir, we don't know at this
time, sir. We don't know what he's going to develop.
The Court: We are not going to conclude this case today,
so tell him to come back at ten o'clock tomorrow morning.
Mr. Gawrys: Thank you.
page 154

~

By Mr. Nusbaum:
Q. Mr. Lindsay, I hand you a paper, which the court has
marked Plaintiff's 10, and ask you if you can identify that,
sir?
A. This is the official sales contract which was executed between 10 Barrow Street Corporation by Independence Bus
and ourselves, as agent, for the sale of the Atlantic Mills
property.
.
Q. Referring to the letter which you read into the record
marked Exhibit 11, there is a sales contract mentioned in that
letter, sir. Are they one and the same sales contract?
A. Yes, the certain sales contract of June 23rd, which is
this contract that was assigned to Atlantic Virginia Realty
Corporation.
Q. Now, what arrangement was made between the buyer
and the seller of this property, if any, concerning
page 155 ~ the lease on the property Y
A. Well, the buyer of the property was, of
course, buying the property subject to the lease on it.
Q. And was there any arrangement in connection with the
rent collection or the·
'' ~ '
Mr. Gawrys: If Your Honor please, the document speaks
for itself and we object to him attempting to obtain any
further testimony from Mr. Lindsay on it. This is the contract that was signed and negotiated, and the document
speaks for itself and any parol evidence could not be admissible.
The Court: Did you have anything to do with the contract itself?
The Witness: Yes, sir, I did. I would like to say something about it if I could.
The Court: You may point out in the contract whether or
not there is any provision about the lease.
The Witness : Well, it is clearly set out in here that in the
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contract that the buyer is buying subject to the management
agreement or what I would call the leasing agreement.
Mr. Gawrys: If Your Honor please, I would just like him
to read from there and not make any explanation whatsoever.
The document speaks for itself.
page 156 ~ Mr. Nusbaum: I am sure he would, Your Honor, just like him to do that, but Mr. Lindsay
signed this contract, he is a party to it, he negotiated it, and
if the court won't hear himThe Court: You have answered the question. You have
just read about the lease.
The Witness: Well, I haven't read it yet. It is, "The
purchaser is buying subject to the management contract of
S. L. Nusbaum, Incorporated, and it also-"
The Court: You are reading from there? That's a provision in the lease Y
The Witness: Yes, sir.
The Court : I mean in the contract?
The Witness: Yes.
The Court: And you furtherBy Mr. Nusbaum:
Q. Mr. Lindsay, were you familiar with the contract of S.
L. Nusbaum & Company?
A. Yes, l-in the first place, when I presented the property
to Mr. Baker originally I gave him a brochure which clearly
set out the fact that S. L. Nusbaum collected the rent and was
the leasing agent. It's right in the brochure.
page 157 ~

Mr. Gawrys: If Your Honor please, I object
to anything he may have set out or shown or gave
Mr. Baker. Mr. Baker was not the agent ofThe Court: He just read from the rontract. That's suffi<'ient.
Mr. Gawrys: Yes, sir. He is going now into conversation
with Mr. Baker and other documents.
The Court: Strike that out as to the brochure, hut the
eontract itself said subject to the contract of lease.
Mr Gawrys: Yes, sir, we don' contest that.
Mr. Nusbaum: Now. if Your Honor please, I want to ask
the witness what was the management contract to which the
Rale ~aA made Aubject. The document says it is subiect to a
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management contract. I feel I can ask the witness what was
that management contract, if he knows.
Mr. Gawrys: And we will object unless-if there's anything additional than that document in evidence.
The Court: Have you ever seen the management contract
in this particular case?
The Witness: Yes, sir, and my client saw it. I showed it
to him.
page 158 ~ The Court: You may say what it contains if
you have seen it.
The Witness: The management contract states that S.
L Nusbaum & Company negotiated the lease, and for the
work that they had done heretofore, the services heretofore
rendered by them, would have the right to collect the rent, to
deduct a six-percent commission, and remit the balance to the
owner, and do this throughout the term of the lease and any
option period.
Mr. Gawrys: If Your Honor please, I object to that testimony in that the management contract does not say anything
of the sort. The document is in evidence, Your Honor, and
this gentleman knows it. Mr. Nusbaum knows it and he is trying to get testimony in which the court has previously ruled
is inadmissible. The document dated May 3, 1960, is in evidence.
Mr. Nusbaum: Your Honor, this witness negotiated this
contract. His name is signed to it. He was present at all
times. He brought the buyer into the picture. He is compensated by the buyers-the buyer was obligated to compensate him, and the buyer's assignee, who is their client, did
compensate him. He is in effect their own client's
page 159 ~ agent, and if he can't sayThe Court: Well, he's already said he was
familiar with that particular contract. Not the other contracts people make with Nusbaum but this particular one he
has sworn under oath that the-the terms of it. I think it is
proper if he knew about it.
Mr. Nusbaum: That's right. exactly.
The Court: You mav cross-examine him and break him
·
down.
Mr. Gawrys: This is what we are objecting to, Your Honor. that document is in evidence.
The Court: The witness bas said he was familiar with the
contract under which-NMbaum·was woTking· in this transaction.
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Mr. Gawrys: Yes, sir. Note our objection, please.
The Court: Of his own knowledge he is familiar with it.
By Mr. Nusbaum:
Q. Mr. Lindsay, did you know who was collecting the rent
from this property at the time you showed it to Mr. Baker?
A. Yes, I did, S. L. Nusbaum.
Q. Was that communicated to Mr. Baker?
page 160 ~ A. It was communicated to him on several different occasions, as well as being in the brochure.
It was clearly set out to him. There was no question about
the factMr. Gawrys: We object ::.gain as to what may be communicated to Mr. Baker, Your Honor.
The Court: Overrule the objection. We are going onMr. Gawrys: Note an objection and exception.
The Court: He's already testified to the pertinent matters.
The Witness: May I add one thing? As far as that goes,
I felt-I mean I had to let them know this contract existed. I
was working for Mr. Baker and for his purchasers, and I felt
it incumbent upon me to let them know the contract existed.
It was very definitely a part of the deal.
The Court: Mr. Lindsay, what is the practice-you are
qualified as an expert in the real estate business-in such a
situation as thi8: when there are twelve years to run on a
lease and for some reason the landlord changes agents before the twelve years is up. Is it customary that the agent
collect the whole period-for the whole period?
page 161 ~ The Witness: Yes, sir, it is in anyThe Court: Even though there is no perfect
record, maybe only fifty percent of the people will pay rent,
does he still get his hundred percent commission Y
The Witness: He is entitled to his commission i.f-out
of the rents as they are collected throughout the term of the
lease and any option period.
The Court: And you work on the basis if you collect a
hundred percent you get six percent on a hundred percent,
but if there are too many office building operations or too
many stores happened all of a sudden and the rent was about
--fifty -percent permonth of what it would have been if it was
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paid in full, does the agent get paid on the full amount or just
on the amount that he would have collected?
A. Well, he collects his commission as called for, which is
six percent of the rents.
The Court: What he collects? What he takes in? Isn't
that right? If he collects a thousand dollars the first of the
month he gets a commission on a thousand dollars¥ Isn't
that true or not¥
page 162 ~ The Witness: Judge, it is six percent of what
the contract rent is, and contractced rent in this
case was $52,000.00.
The Court: Although the tenants vacated and you didn't
collect any rent?
·
The Witness: (No reply)
The Court: You wouldn't· spend-if you made or negotiated a contract that would give you-if everybody paid their
rent and the tenants occupied an entire space you wouldn't
spend a large sum of money based on the faet in twelve years
you would get a hundred thousand dollars, would you?
The Witness.: Well, you collect it over the tenn of the
lease just as the landlord collects the rent over the term. Like
if you sell a piece of property you get your commission all at
once. But you have earned your fee by negotiating the lease
to begin with, but you agree to collect it over the term because the landowner gets his over the term of the lease. I am
notThe Court: But you figure that ~ron 'd g<>t th<> entire
amount if you are discharged?
The Witness: Well, if the rent was not paid by Atlantic·
Virginia Realty or Atlantic Mills or whoever it might be, I
don't think the agent would be able to get his
page 163 ~ commission, because the rent wouldn't be paid.
The Court: V\Tell, that's what I was interested
in, whether you all considered the minute the man signed the
contract of lease you would be entitled to the six percent for
twelve years then and there, whereasThe Witness : Well, you are entitled to it as the rents are
collected. I think the work has bee11 done at that tim<>.
The Court: I understand·, but yon wouldn't get it until
von had it in hand?
· The Witness: It's traditional that the agent--certainlv
in the Norfolk area, that the agent collect the rent. and deduct
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his commission and remit the balance to the owner. This is
done I would say a lot of times mainly as protection for the
agent that he would be able to collect his commission. But
this is aThe Court: That's very true, but if he didn't collect ityou are working on the basis he did collect it. But suppose the
tenant didn't pay. Would you still be entitled to the commission?
The Witness: I think if the tenant didn't pay you would
still be entitled to the commission. Unless you'd
page 164 ~ go back to the owner. That would be a legal question I don't know.
The Court: I was just inquiring what the practice was.
By Mr. Nusbaum:
Q. Did Mr. Baker or the purchaser under this contract express any interest in rearranging the commission obligation?
A. Mr. BakerMr. Gawrys: If Your Honor please, I object to wha.t Mr.
Baker may have wanted to do.
Mr. Nusbaum: This is the purchaser in this transaction.
Mr. Gawrys: \Ve are talking about Atlantic Virginia Realty Corporation.
·
The Court: Who is Baker'?· . What has he got to do with
Atlantic~

Mr. G,awrys: Not a thing, Your Honor. Not the first
thing.
The Witness: Well, now, Your HonorMr. Gawrys: .Just one minute, Mr. Lindsay.
Mr. Nusbaum: Your Honor please, Mr. Baker is an officer
of the corporation that signed the contract. His name is on
that contract. He negotiated the contract for the
page 165 ~ purchaser. He later said to Atlantic Virginia
Mills, apparently-at least this is their contention. It is their contention be wasn't their agent at that time
~but he later brought them the contract and said, "Look
at this contract I have got to buy this piece of property. Pay
me X dollars and you can have this contract." This letter
from New York counsel of the defendant says as much, that
they took an assignment of this very contract. Now, what the
defendant is trying to do in this case, Your Honor, is to disavow all the actions, all the information that came to thC'
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man from whom they took an assignment of his right, title,
and interest. They are saying that this man made the arrangement, he made that arrangement, he understood the commissions one way or another, we don't know how he understood
them, we don't know what was explained to him, what he
knew about, but we are not affected by any of that; all we
have to look at is this piece of paper and we don't know anything more about it and we don't want to know anything
more about it; we'd like not to have any of this knowledgeMr. Gawrys: If Your Honor please. I don't think all this
argument should be held before the jury. Mr.
page 166 r Nusbaum is testifying here in this case.
Mr. Nusbaum: -put on Mr. Baker. And yet
here is a letter from their own counsel saying they obtained
this property through a contract which Mr. Baker signed.
The Court: What question are you asking him now~
Mr. Nusbaum: I am asking him if Mr. Baker expressed
any interest in rearranging the commission obligation on this
property, the rental commission arrangement.
The Court: You haven't asked him yet whether he discussed it with 111r. Baker.
Mr. Nusbaum: All right, sir, I would like to put that question.
By Mr. Nusbaum:
Q. Did you discuss the rental commissions with Mr. Baker7
A. I discussed it on several occasions with him. He was
fully aware of the agreementMr. Gawrys: Hold it.
A. -knew it was dueMr. Gawrys: Mr. Lindsay.
If Your Honor please, an assignor is not an agent. Mr.
Baker was acting for 10 Barrow Street Corporapage 167 r tion, which is an assignor, and counsel knows this.
10 Barrow Street Corporation assigned this contract to the Gibraltar Management Corporation. Both of these
corporations are, I assume, owned or controlled by the family
of Loomis Grossman, who has no connection with the defendant whatsoever. Ultimately this contract was sold, was assigned to Atlantic Virginia Realty Corporation·-some time in
July of 1962, and Mr. Baker at no time was acting as our
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agent nor were any of the corporations or other assignors
acting as our agent.
The Court: Just answer that question. If he was not an
agent he can't bind the principal.
Mr. Nusbaum: I think that may well be one of the questions which we will ask the jury to decide, if Your Honor
please, whether he was an agent of the defendant ·or not.
The Court: You'd have to :first establish the agency, then
whatever knowledge he acquired as agent is binding on his
principal.
Mr. Hofheimer: If Your Honor please, may I The Court: Yes.
Mr. Hofheimer: If this assignee took this-as his attorney
said, he took this contract.
page 168 r The Court: He took what the assignor-took
this with all the knowledge the assignor had.
Mr. Hofheimer: Right. If the assignor company, represented by Mr. Baker, who signed the contract for the assignor, said to him, ''I would like to make certain arrangements,'' can't he testify as to the arrangements~
The Court: There was no arrangement made, was there?
The Witness: Mr. Baker inquired of me-my recollection
is Mr. Baker inquired of me as to whether or not some settlement could be made with the agent about this commission.
The Court: But there was no settlement as far as you
know~

The Witness: As far as I know there was none. My answer
to him was that he would have to take that up with the agent.
And, judge, he knew that this contract was in existence, no
question about that.
The Court : Any other questions~
Mr. Nusbaum: Answer Mr. Gawrys.
The Court: Cross examination.
Mr. Gawrys: If Your Honor please, I have a motion. I
have a motion I would like to make out of the
page 169 r presence of the jury, sir.
The Court: You gentlemen step out in the hall
just a moment.
(The jury withdrew from the courtroom.)
· The Court: Proceed.
Mr. Gawrys: If Your Honor please, I respectfully move
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for a mistrial of this case, the reasons being that argument
between counsel presented to the court relative to the admissibility of certain testimony and the testimony itself which
was objected to, all of this argument took place in front of the
jury and the jury has now heard it, and we think it is extremely prejudicial to the defendants' case and to the defendants' defense. I say this: Mr. Nusbaum will have no evidence
whatsoever which will establish any agency relationship between Robert Baker, 10 Barrow Street Corporation, and this
defendant. He will not have any evidence of any such agency,
because there was in fact no agency relationship.
The Court: Suppose there wasn't any agency but the assignee has no-he acquires property and knowledge that his
assignor has, he is bound by it, not only on the theory of
agency, hut you can't ever acquire any more than
page 170 ~ he has.
Mr. Gawrys: He has assignedThe Court: I have disturbed you on your motion. Continue
with your motion.
Mr. Gawrys: He has assigned to us this contract of saleand these documents will come into evidenee, the documents
by which they were assigned. At no time were any of these
documents signed by Atlantic Virginia Realty Corporation.
They could have backed out of this deal at any time up until
the time it bought the property. Now, this was an assignment.
The Court: But the minute they accepted the title, took
that deed, they were bound by everything that was of record,
everything of which they had knowledge.
Mr. Gawrys: Of what they had actual knowledge and what
was of record, yes, sir, but at no time does an assignor become
an agent of the assignee, and this is what is pertinent here ..
This is what they are trying to establish and what th<>. plaintiff is claiming, that the assignor is the agent of the assignee,
and that is not the law, Your Honor, that is not the law, and
that is why we are objecting so strenuously to these neg·otiations and to this.
The Court: Well, technically you should have
page 171 ~ raised the question and asked for a mistrial immediately after the court ruled adversely ngainst
you. Technically, but I am not that technical.
Mr. Ga.wrys: Yes, sir.
The Court: I don't want you to leave this courtroom or
any of these other adversaries leave this courtroom feeling·
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that something the court might have done or counsel might
have done made it impossible for you to get a fair trial, and
I am entirely conscious of the fact that we had right much
liberality before the jury in discussing this matter. I am as
guilty lj.S anybody else, as counsel, probably more so, because
I made certain declarations. For instance, when the evidence
was introduced of the deed and the contract for the deed it
was ·SO clearly shown that your people did know or should
have known and had knowledge of the Nusbaum claim that it
looked like to me it was very foolish for us to hold the witnesses or anyone else. It was very clear to me that they had
notice and since they dealt in property with a claim of that
kind should pay, so I probably became so obsessed over the
idea that I didn't follow you what you could accomplish with
piling up the evidence, that even the original
page 172 ~ documents covered Nusbaum and his-he was
protected.
I will be glad to hear from you gentlemen as to the motion
now before me for a mistrial.
Mr. Gawrys : May I mention one or two more things~
The Court: All right.
Mr. Gawrys: I did stand up earlier, Your Honor, when
Your Honor was asking Mr. Lindsay about the custom. I was
going to object at that time, but Mr. Vandeventer pulled me
down again, but on that particular occasion I was objecting
and this witness persisted in testifying. He persisted in going ahead. He knew exactly what he wanted to bring out, because they have discussed this. These are real estate agents.
They are interested in protecting each other. He persisted in
testifying while I was objecting.
The Court : I knew this boy since he was born, and I don't
think he was going to protect anybody if it isMr. Gawrys: I know Mr. Lindsay. We are both very good
friends, I take it.
The Court : I will be glad toMr. Gawrys: This still did transpire.
Mr. Nusbaum: Your Honor please, the evipage 173 ~ dence in this case may very well point to some
agency relationship before we are finished between Mr. Baker, 10 Barrow Street Corporation, and Atlantic Virginia Realty Corporation. However, at this point
in the trial we are relying on the fact that this defendant is
by admission of its own counsel here in the courtroom, by ad-
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mission of its New York counsel in a letter to Mr. Lindsay,
~nd by virtue of other evidence in the case, the assignee of the
contract of sale that is before the court. It is our position
that as assignee of 10 Barrow Street Corporation, which
signed its name by this same Mr. Baker and conducted all of
its affairs through him, the defendant, the assignee, is bound
by whatever information, knowledge, notice its assignor has.
That notice, as the court has observed, is written all over the
face of the sales contract, and where a management contract
with S. L. Nusbaum & Company is referred to in this sales
contract, which was assigned to these people and which they
relied on in acquiring the property, we believe we have the
right to show by Mr. Lindsay, who is this Mr. Baker's agent,
who was ultimately compensated by this defendpage 174 ~ ant, what wa.s intended by that management con.
tract, what it meant, what it consisted of, and
what knowledge was imparted to the buyer, the contract
vendee, by Mr. Lindsay concerning this. We respectfully submit that the motion is-should be overruled. There has been
no grounds for a mistrial.
Mr. Hofheimer: If Your Honor please, the court overruled his motion, I believe-! mean overruled his objection
to Mr. Lindsay's testimony. Now, if he had wanted the jury
out when he made that argument, it seems to me he should
have asked for the jury to be excluded and not wait until
argument has been made by himself and then answered by us
and then say that's grounds for a mistrial. He didn't make it
timely.
Mr. Gawrys : Your Honor please, I did ask that the jury
be excused while we were arguing this motion, and I believe
the transcript will bear me out.
I would like to mention this, Your Honor, if I may, sir:
We are not contending by any means, to be perfect]y fair
with the court-we filed a demurrer in this case to begin with
and this court sustained it on the groundspage 175 ~ The Court: I have never had any part in this
case.
Mr. Gawrys: Yes, sir, at the very inception.
The Court: I entered some orders?
Mr. Gawry.s: Yes, sir.
Mr. Nusbaum: On a different pleading, Your Honor.
Mr. Gawrys: It was on a different pleading'.
The Court: There are no orders in here with my name.
Mr.. Gawrys : This is on the amended bill of complaint,
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and we are not denying that this was-this contract was assigned to us and we took this property subject to exactly what
the contract said, .subject to the management contract. And
that's this document, and that's the grounds on which the
court has sustained the demurrer. This is why it's our position that this could have probably gone to the court on a
stipulation of fact, that word ''subject to-''
The Court: You say the court sustained the demurrer and
we are standing here arguing the case T
Mr. Gawrys: To the original complaint, sir,
page 176 ~ and then they amended, and in the amended complaint the only change they made was that they
alleged a vested interest, then an equitable assignment, an
assignment as a matter of law, and then Judge Johnston said,
well, because of that there will be some factual dispute and
the demurrer on the amended bill of complaint was overruled.
The Court: The demurrer was sustained?
Mr. Gawrys: Was overruled to the amended bill of complaint. That is the only change they made.
The Court: That has nothing to do with this T
Mr. Gawrys: No, sir.
The Court : I am conscious of the fact that counsel, as
well as the court, have had too much to say in this case in the
presence of the jury. The court's going to sustain the motion
and declare a mistrial and direct you gentlemen to the clerk's
office to pick out another day in the next term, ·which begins
Monday.

•

•

•

•

•

A Copy-Teste:
H. G. TURNER, Clerk.
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