IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6549

VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals
at the Supreme Court of Appeals Building in the City of
Richmond on Wednesday the 28th day of December, 1966.
CITY OF ROANOKE, A MUNICIPAL CORPORATION,
Plaintiff in error,
against
IVAN R. YOUNG, TOWN OF SALEM, A MUNICIPAL
CORPORATION, COUNTY OF ROANOKE,
APPALACHIAN POWER COMPANY, ROBERT H.
TURNER, JR., ET AL.,
Defendants in error.

From the Circuit Court of Roanoke County
Frederick L. Hoback, Jack M. Matthews and Raymond L.
Boyd, Judges

Upon the petition of City of Roanoke, a municipal corporation, a writ of error and supersedeas is a'varded it by Justices
Harold F. Snead, Harry L. Carrico and Thomas C. Gordon,
Jr., of the Supreme Court of Appeals of Virginia on December 28, 1966, from a final order entered by the Circuit Court
of Roanoke County on the 17th day of August, 1966, in a
certain proceeding then therein depending, wherein I van R.
Young and others 'vere plaintiffs and Town of Salem and
another were defendants; no bond being required.
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PETITION

Filed in the Clerk's office Circuit Court of Roanoke County,
Va., October 11, 1965.
Teste:
JAMES F. TOBEY, Dep. Clerk
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The undersigned residents of the area hereinafter
described, who constitute more than fifty-one (51)
percent of the duly qualified voters of said area, which is
adjacent to the present corporate limits of the To'vn of
Salem, do hereby petition this Court for annexation to the
Town of Salem, as we deem it most desirable, and so state,
that such territory be annexed to the To,vn of Salem, considering the best interests of the County and the Town; the
best interests, services to be rendered and needs of the area
hereinafter described, and the best interests of the remaining
portion of the County:
BEGINNING at a point on the southerly right of 'vay
line of U. S. Interstate Route 81, said point being marked
by concrete highway monument, said point being further
identified as lying 75 feet southerly from the center line
of the northbound lane of the said U. S. Interstate Route 81
and being opposite the station 634+57.00 according to the
plans of the Virginia Department of IIighways project number 0081-080-001, G-302, sheet 6; thence leaving the said
southerly right of ·way of Interstate Route 81 and through
the land of David J. Sink, S. 23° 49' 30" E. 39.96 feet to a
point; thence 'vith tl1e land of Lester W. Hubbard S. 23°
39' 00'' E. 756.50 feet to a point, said point being on the
line of R. D. Hinchee; thence through the land of Hinchee
S. 22° 16' 50'' E. 300.73 feet to a point on the line of :M:ilton
E. Showalter; thence with the line of Showalter the follow-
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ing courses and distances: S. 50° 11' 00'' W. 82.60 feet; S.
32° 25' 00" E. 246.40 feet; S. 47o 28' 00'' W. 246.80 feet; S.
42° 32' 00" E. 7.33 feet; S. 11 o 39' 00'' E. 326.30 feet; S.
51 o 16' 00'' E. 798.00 feet; N. 25° 25' 00'' E. 136.00 feet and
N. 58° 28' 00'' E. 28.10 feet to a point corner to Melvin C.
Clark, et al; thence crossing the land of Clark S. 31 o 13' 00''
E. 217.53 feet to an iron pin marking the northeasterly corner
of the land conveyed to Valleydale Packers, Incorporated;
thence with the line of the said Valleydale Packers, Incorporated the following two courses and distances: S. 52°
02' 10'' E. 766.01 feet to an iron pin; S. 48° 15' 20'' E. 746.50
feet to an iron pin in a white oak stump, corner to the land of
William Terry Slusher; thence with the line of Slusher the
following courses and distances: N. 87° 36' 00'' E. 490.00
feet; N. 50° 34' 00" E. 80.75 feet; S. 42° 11' 00'' E. 66.45 feet
and N. 87° 23' 00" E. 107.55 feet to a point on the line of
~T ohn A. Anderson, III, said point being the northwesterly
corner of a 16 foot wide private road; thence with a line of
the said 16 foot 'vide private road N. 66° 27' 00'' E. 215.00
feet to a point on the westerly side of Virginia State secondary Route 629; thence with the westerly side of
.
page 4 ~ Route 629 N. 19° 30' 00" W. 78.64 feet to a point;
thence crossing said Route 629 and 'vith the line
of The Electric Developers, Inc. N. 63° 29' 00" E. 1,332.89
feet to a 40 inch oak; thence still with the line of The Electric
Developers, Inc. S. 41 o 40' lO''E. 938.33 feet to a 40 inch oak;
thence "Tith the line of Frank L. Keffer S. 42° 09' 10'' E.
771.03 feet to a point; thence still 'vith the line of Keffer
N. 58° 35' 20'' E. 1,173.00 feet to an iron pin on the line of the
North Lakes Subdivision recorded in Plat Book 5, Page 71
in the Clerk's office of the Circuit Court of Roanoke County,
Virginia; thence 'vith the line of the said North Lakes Subdivision S. 31° 39' 40'' E. 403.49 feet to a concrete monument;
thence with the line of Keffer S. 37° 35' 40'' E. passing the
centerline of State Route 117 at 623 feet, a total distance of
688.15 feet to a point on the southerly right of way line of
the said State Route 117; thence 'vith the said southerly
right of way line of State Route 117 S. 52° 32' 10" W. 137.86
feet to a concrete highway monument, said concrete high'vay monument marking a point of curve of the said highway; thence still with the said southerly right of way of State
Route 117 and with a curve to the left whose delta angle
is 6° 06' 30'' and whose radius is 1,866.86 feet, a chord bearing
and distance of S. 49° 28' 55" W. 198.93 feet to a point of the
intersection of the said State Route 117 and the line of Maye
S. Brammer; thence with the line of Bramtner S. 35o 04'
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40'' E. 1,019.15 feet to a point; thence with the line of·
Edwin D. Showalter S. 30° 24' 30'' W. 525.49 .feet and ·s.
30° 35' 00'' W. 506.44 feet to an iron pin said iron pin being
on the northerly right of way line of State Route 116 (Cove
Road) ; thence crossing Cove Road S. 17° 20' 00'' W. 43.72
feet to a point on the southerly right of way line of the said
State Route 116; thence with the line of R. L. Clifton the
following course and distance: S. 6° 10' 40" W. 1,684.05 feet
to a point on the line of the revised 'Vestview Terrace Subdivision, recorded in plat book 4, page 44 in the Clerk's office
of the Circuit Court of Roanoke County, Virginia; thence
with the said line of the Westview Terrace Subdivision the·
following courses and distances: S. 5o 35' 40" W. 315.94
feet and S. 5o 28' 50" W. 696.54 feet to an iron pin on the
feet; S. 5° 24' 00'' W. 438.44 feet; S. 5° 29' 20" W. 84.99
southerly side of Guernsey Lane; thence with the line of the.
Hemlock Hills Subdivision recorded in plat book 4 page 5
in the Clerk's office of the Circuit Court of Roanoke County,
Virginia S. 5o 31' 10" W. 780.27 feet to a point on the
southerly right of way of Hershberger Road, said point
intersecting the present corporate limits of the City of
Roanoke, Virginia; thence with the present corpage 5 ~ porate limits of the City of Roanoke as set out
in the Decree of Annexation entered July 30, 1948,
in the suit of City of Roanoke vs. County of Roanoke and
recorded in Common Law Order Boolr 19, Page 368 of the
records of the Clerk's Office of the Circuit Court for the
County of Roanoke, Virginia; N. 82° 07' W. 150.26 feet; N.
87° 35' W. 1000.0 feet; N. 87° 59' W. 74.2 feet; S. 85° 59' W.
150.9 feet crossing Virginia Route 117 to a point on the
west line of Virginia Route 117; thence with same N. 6o
52' E. 74.1 feet to a point in the south line of the Bowers
Road; thence with ~:?arne S. 70° 37' W. 354.5 feet to a point in
the center of Peters Creek; thence down the center of
Peters Creek the following courses and distances, i.e.: S.
;BOo 55' E. 155.0 feet; S. 33o 47' W. 63.0 feet; S. go 02' W.
58.0 feet; S. 17° 40' W. 52.3 feet; S. 69° 23' W. 171.0 feet;
S. 21 o 25' W. 66.5 feet; S. 24 o 05' E. 111.3 feet; S. 77° 53' E.
108.0 feet; S. 17° 12' E. 72.0 feet; S. 20° 13' W. 120.0 feet;
S. 15° 43' E. 85.7 feet; S. 47° 31' W. 86.0 feet; S. 24° 27' W.
74.0 feet; S. 7o 18' E. 63.0 feet; S. 11° 06' W. 131.0 feet; S.
1 o 32' W. 77.0 feet; S. 19° 20' E. 76.3 feet; S. 27° 20' W. 83.5
feet; S. oo 51' E. 71.0 feet; S. 17o 43' E. 160.7 feet; S. go 46'
W. 93.0 feet; S. 26° 00' E. 81..5 feet; thence S. 78° 47' E.
crossing Virginia Route 117, 290.7 feet to a point in the center
of Peters Creek; thence leaving Peters Creek and with the
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east line of Virginia Route 117 S. 1go 14' W. g3,3 feet; S. 21 o
01' W. 102.00 feet; S. 31° 06' W. 104.g feet; S. 4go 11' W.
l06.1 feet; S. 72° 06' W. g7_g feet to a point on the north
line of U. S. Route 460 (Melrose Avenue); thence with said
north line S. 56° 25' E. g3.6 feet; S. 6go 34' E. 100.0 feet ; and
S. 74o 43' E. 132.3 feet to a point in the center of Peters
Creek; thence down the center of P-eters Creek crossing U. S.
Route 460 (Melrose Avenue) S. 10° 38' W. 138.5 feet; thence
still with the center of Peters Creek S. 25° 18' vV. 102.0 feet;
S. 3° 55' E. 180.0 feet; S. 5o 21' W. 373.0 feet; S. 6° 18' E.
7g,Q feet; S. 24 o 40' E. 186.4 feet; S. 10o 24' E. g1.0 feet; S.
26° 11' E. 165.0 feet; N. 82° 05' E. 214.5 feet; S. 40° 58' E.
137.0 feet; S. 22° 53' W. 113.0 feet; S. 25° 30' E. 123.5 feet;
S. 4° 53' vV. 274.0 feet; S. go 16' E. 110.0 feet; S. 3° 37' W.
84.0 feet; S. 42° 48' E. 308.0 feet; S. 6° 00' W. 89.0 feet; S.
43° 45' E. 83.0 feet; S. oo 48' E. 150.0 feet; S. 23° 00' E. 22g.o
feet; S. 20° 40' W. 84.0 feet; S. 46° 25' E. 17g.o feet; S. 17°
25' W. g2.0 feet; S. 66° 25' W. 231.6 feet; S. ggo 18' W. 65.0
feet; N. 39o 00' W. 68.0 feet; S. 77o 50' W. 72.0 feet; N. 63o
10' W. 163.5 feet; S. 5go 08' W. 346.0 feet to a point in Virginia Secondary Route 1431 (Salem Turnpike, N. W.); thence
still with the center of Peters Creek S. 30° 34' W.
page 6 ~ 120.5 feet; S. 60° 35' W. 216.3 feet; S. 33° 00' W.
171.3 feet; S. 32° 30' E. 145.3 feet; S. 12° 05' E.
224.2 feet; S. 24° 48' vV. 107.6 feet; S. 71° 1g' W. 171.g feet;
S. 44o 45' W. 224.4 feet; S. go 04' W. 235.2 feet; S. go 05' E.
gg.o feet; S. 2° 05' E. 200.7 feet; S. 23° 00' E. 1g6_g feet; S.
37° 30' E. 184.0 feet; S. 24o 04' E. 4go.s feet; S. 34° 35' E.
22g. 7 feet; S. 16° 30' E. g4.4 feet ; S. 60° 15' E. 137.6 feet; S.
75o 37' E. 1.53.5 feet; S. 78° 27' E. 127.0 feet; S. 88° 54' E.
105.0 feet; N. 84 o 43' E. 11g.o feet; S. 71 o 40' E. g4,5 feet;
S. 48° 00' E. 158.0 feet; S. 24o 07' E. 100.2 feet; S. 15° 53'
W. 55.g feet; thence crossing Virginia Secondary Route No.
1432 (Shenandoah Avenue, N. W.) S. 5o 55' E. 73.0 feet;
thence continuing down the center of Peters Creek S. 32°
51' W. 179.3 feet; S. oo 40' E. 148.5 feet; S. 4 o 52' W. 1g1.0
feet; S. 26° 00' E. 1.04.5 feet; S. 43° 30' E. 252.7 feet; S. 62°
37' E. 134.5 feet; S. 1 o 44' E. 84.0 feet; S. 24o 12' W. 122.0 feet;
S. 17° 12' E. 59.0 feet; S. 45° 15' E. 87.0 feet; S. 26° 24' W.
122.0 feet; S. go 50' E. 245.5 feet; S. 34o 40' E. 86.0 feet; S.
57o 02' E. 128.0 feet; S. 80° 55' E. 154.0 feet; S. 14o 33' E. 116.5
feet; S. 73° 02' E. 310.0 feet; N. 54 40' E. 85.0 feet; N. 78°
50' E. 79.0 feet~ N. 3go 32' E. 174.5 feet; S. 80° 58' E. 109.0
feet; S. 59o 23' E. 95.0 feet; S. ggo 55' E. 164.0 feet; S. 28o 10'
E. 118.5 feet; S. 75° 25' E. 215.7 feet; N. 56° 50' E. 124.0 feet
to a point; thence leaving Peters Creek and with the lines
D
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of the Norfolk and Western Railway Company N. 26° 01'
E. 332.0 feet; N. 69° 06' E. 997.0 feet; N. 19° 09' E. 849.5
feet and N. 73° 09' E. 432.1 feet to a point, corner to Parcel
No. 2 in the annexation proceedings of January 1, 1943, City
of Roanoke vs. County of Roanoke, the order of said proceedings being spread of record in Con1mon Law Order Book
18, Page 412 of the records of said County Clerk's Office;
thence with lines of said Parcel No. 2 N. 73o 09' E. 159.5 feet;
thence S. 31 o 08' E. 566.9 feet to a corner of the reservoir
tract; thence S. 25o 17' W., crossing the Norfolk and Western
Railway Company "rest end yards, 1040.0 feet; more or less,
to a point, corner to Parcel 1.:A in said proceedings of
January 1, 1943; thence with same S. 22° 49' W. 950.53 feet
to a point on the 'vest bank of Roanoke River and a corner
to Parcel No. 1 of said annexation proceedings of January
1, 1943; thence 'vith the same and with the north and west
banks of Roanoke River the follo,ving courses and distances,
i.e.; N. 59° 00' W. 115.0 feet; S. 11 o 43' W. 300.0 feet; S. 29°
43' W. 220.0 feet; S. 17° 48' W. 260.0 feet; S. 21 o 00' W.
132.0 feet; S. 15° 06' \V. 248.0 feet; S. 28° 00' \V. 285.0 feet;
S. 32° 06' W. 462.0 feet; S. 35° 59' ,V. 245.0 feet; S. 35° 22'
W. 360.0 feet; S. 44 ° 57' W. 640.0 feet and N. 81° 1.0' vV. 82.5
feet to a point on the north bank of Roanoke River; thence
S. go 50' W. 57.37 feet to a point in the center of
page 7 ~ Roanoke River; thence leaving the present corporate lin1its of the city of Roanoke and up the
center of Roanoke River the follo,ving courses and distances;
N. 57° 44' 40'' W. 746.98 feet; N. 54° 14' 10" W. 543.97 feet;
N. 46° 05' W. 614.18 feet; N. 56 a 35' 40" W. 1,664.51 feet; N.
62° 05' 50" W. 172.75 feet; S. 74° 55' V\T. 196.14 feet; S. 70°
42' W. 843.95 feet; S. 88° 11' 50'' W. 610.89 feet and N. 60°
22' 50" W. 204.09 feet to a point in the present east corporate
limits of the Town of Salem; thence leaving the center of
Roanoke River and with the present east corporate limits
of the Town of Salem N. 7° 09' E. passing through the junction manhole where the Town of Saletn sewer line connects
with the Roanoke City sewer line at 260 feet, and crossing
the Norfolk and Western Railway right of 'vay, and crossing
through the property of the United States Governn1ent (Veterans Hospital property) in all a total distance of 2,337.6
feet; thence continuing through the United States Government property N. 3° 38' W. 178.44 feet and N. 13° 59' vV. 459.49
feet to a point in the north line of State Secondary Route 742
(Boulevard-Roanoke or Veterans Hospital Road) and a corner of the J. Lewis Lloyd property; thence with the east
line of the Lloyd property N. 12° 13' W. 144.75 feet and N.
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2o 34' E. 447.00 feet to a point; thence crossing the said
Lloyd property S. 84 o 14' ,V. 501.09 fefl.t to a point on the
east line of a private lane and N. 76o 53' ,Y. 1,209.70 feet
to a point in thfl 'vest line of State Secondary Route 767
(Hernlock Road) ; thence N. 85° 51' vV. 554.51 feet; thence
N. 10o 36'
453.90 feet; thence N. 78° 45' E. 72.93 feet; thence
N. 6° 56' vV. 280.55 feet; thence N. 4 ° 40' ,V. 858.23 feet;
thence N. 30° 04' E. 125.0 feet to a point in the southwest
line of State Secondary Route 767 (I-Iemlock Road); thence
with lin(~ of san1e N. 59° 56' ,V. 3G5.21 fef't; thence crossing
Pomeroy Road N. 21 o 52' W. 72.G5 feet to a point in the west
line of said State Secondary Route 767; thence with line of
same N. 3° 50' ,V. 120.17 fflet and N. 10° 25' ,V. 181.10
feet; tlwncP crossing said Route 767 N. 2° 37' E. 282.80

' r·

feet; thflnce 'vith the east line of tl1e property of A. U.
Noble N. 2° 25' I~. 646.92 feet to a point in the south
line of State Secondary Route 1431 (Lynchburg-Salen1
Turnpike) ; thence with line of sarrw S. 83° 15' E. 247.53 feet
and S. 79° 2R' E. 178.71 feet; thence N. 10o 18' E., crossing
said Route 1431, 108.0 feet to a point in the sonth,vf'st line of
Burchf~tte Street; thence 'vith line of san1e along a curve
'vith a radius of 84.60 feet an arc distance of 95.75 feet (the
chord of said curve being N. 17° 19' V\T. 90.72 feet); thence
still with the southwest line of Burchette Street N. 49° 45'
W. 460.30 feet: tl1ence N. 4o 00' E., crossing Burchette Street,
118.R9 feet to a point in the east line of Burchette Street;
thence crossing ·victoria Street N. 15° g2' E. 81.06
page 8 } feet to a point in tl1e said east line of Burchette
Street: thence with san1e N. oo 36' ,Y. 270.69 feet
to a point in the south line of l\1orwanda Street; thence
crossing ~Iorwanda Street N. 60° 58' E. 50.3g feet to a point
in thf~ north line of ~1orwanda Street; thence 'vith the division line behveen Lots 10 and 11, Block l, ~iorwanda Park
Snhdivision N. 5o 37' R. 200.71 feet; thence with the north
line of said ~Iorwanda Park Subdivision S. 84° 16' E. 729.00
feet to a point ]n the \Vest line of vVard Street; thence 'vith
the 'vest line of Ward Street N. 3o 12' E. 881..72 feet crossing
Springfield Avenue to a point in th(~ north line of Springfield Avenue; tl1ence continuing with the 'vest line of Ward
Street N. go 02' E. 600.00 feet and N. 3o 16' E. 255.50 feet, crossing Beacon Street (Formerly Logan Street) to a point in the
north line of said Beacon Street; thence 'vith line of same
S. 86° 44' E. 111..05 feet to a point in the 'vest line of Ward
Street; thence 'vith the west line of 'Vard Street N. go 16'
E. 388.70 feet to a point in the south line of U. S. Route 460
(East Main Street); thence N. 15° g2' E. 103.66 feet, crossing
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said Route 460 to a point in the west line of Barnett Road.;
thence with the west line of same (50 feet wide) N. 1o 13'
W. 1,269.85 feet and N. 11o 19' E. 278.32 feet to the northern
terminus of said Barnett Road; thence N. 88° 02' W. 344.61
feet; thence N. 88° 40' W. 154.66 feet; thence N. 2o 30' W.
passing through the southwest corner of Norwood Subdivision
and continuing with the west line of said Subdivision, 794.98
feet to a point marked by an iron pipe; thence with the east
line of the Spring Garden Development Corporation Subdivision N. 2° 27' W. 782.58 feet; thence with the north line
of Lot 20, Section "A" of said subdivision S. 64 o 29' W.
136.58 feet; thence N. 29° 06' W. 172.95 feet to a point at the
southwest corner of a small private cemetery; thence with the
'vest line of said cemetery N. 39o 55' W. 106.96 feet to a
point in the southeast line of State Secondary Route 629
(Green Ridge Road); thence crossing said Route 629, N. 59°
38' W. 1,996.95 feet to a point at the intersection of the
present corporate limits of the Town of Salem and the west
line of proposed extension of State Route 419 (Lakeside spur
connection to Interstate Route 81) ; thence with the west
line of said proposed extension along a curve to the left
with a delta angle of 45° 03' 23" and with a radius of 2,784.79
feet, a chord bearing and distance of N. go 33' 58" W. 2,133.90
to a point of tangent; thence still with said west lineN. 31°
05' 40" W. 598.29 feet to a point of curve; thence with a
curve to the right with a delta angle of 20° 36' 33" and with a
radius of 1,989.86 feet, a chord bearing and distance of
20o 47' 24'' W. 711.89 feet to a point of tangent;
thence still with said west line N. 10° 29' 07" W.
493.17 feet to a point of curve; thence with a chord
page 9 ~ N. 26° 08' 50'' W. 691.16 feet to a point in said
west line of proposed extension of said Route 419,
said point being 90 feet west of the center line of said proposed extension opposite station 36+00.00 as sho'vn on the
plans of the Virginia Department of Highways, project numbers 0599-080-101, P. E.-101. and 0599-129-101, P. E.-101;
thence leaving the west line of said proposed extension of
Route 419, crossing same, and crossing State Route 116 N.
46° 59' 10'' E. 601.23 feet to a 11oint in the north line of said
Route 116, said point being 50 feet northerly from the center
line of said Route 116; thence running parallel with and 50
feet northerly fron1 the said center line of said Route 116,
N. l4o 37' 09" E. 708.68 feet to a point of cnrve; thence with
a curve to the right (still running 50 feet north of and
parallel with the center line of said Route 116) with a delta
angle of 56° 34' 52" and 'vith a radius of 622.96 feet, a chord
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!bearing and distance of N. 42° 54' 35" E. 590.50 feet to a
point at the intersection of said Route 116 and State Secondary Route 628; thence with the northwesterly line of said
Route 628, running 20 feet from and parallel with the center
line of said Route 628, N. 16° 57' 36" W. 5. 73 feet to a point
of curve; thence with a curve to the right (still running 20
feet from and parallel with the center line of said Route
628) 'vith a delta angle of 81° 24' 26" and with a radius of
357.03 feet, a chord bearing and distance of N. 23° 44' 37"
E. 465.68 feet to a point; thence N. 50° 45' 20'' E. 131.00 feet
to a point, said point being 98.00 feet southerly from the center
line of the north bound lane of Interstate Route 81 opposite
Station 623+30.00 (North bound lane) as shown on the plans
of the Virginia Department of Highways, project number 0081080-001, R/W-202; thence with the southerly line of Interstate
Route 81, N. 47° 56' 30'' E. 218.1.2 feet and N. 51° 16' 30'" E.
545.31 feet to a point, said point being 93 feet south of the
center line of the northbound lane of said Interstate Route
81, opposite Station 631+00; thence still with the southerly
line of said Interstate Route 81, N. 50° 44' 50'' E. 354.70 feet
to the place of beginning, and containing 2500 acres, more
or less, (3.91 square miles.)
WIIEREFORE, the undersigned, together with other duly
qualified voters of the various precincts in said area, whose
names are signed to the accompanying and attached petitions,
filed herewith, in the Clerk's Office of the Circuit Court of
Roanoke County, and request that said territory be annexed
to the Town of Salem, Virginia.
Respectfully submitted,
IVAN R. YOUNG, et al
By NOR!1:AN R. MOORE
Of Counsel

•
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This day came the defendant County of :Roanoke, by
Counsel, and requested leave of the Court to be granted time
to file an answer and other t·esponsive pleadings herein ;
And it appearing to the Court that the defendant, County
of R.oanoke, should be allowed sufficient time to prepare and
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file an answer and other responsive pleadings, it" is ADJUDGED AND ORDERED that said defendant file such on
or before March 1, 1966.
Enter, December 28, 1965.
F. L. HOBACK, Judge

page 172

~

PETITION TO INTERVENE

•
Your petitioner, City of Roanoke, a municipal corporation
of the Commonwealth of Virginia, pursuant to the provisions
of the Code of Virginia (1950), as amended, respectfully
1·epresents:
(1) That your petitioner is a City whose westerly corporate
limits adjoin for a great distance the easterly area of the
territory proposed to be annexed, the boundary of said territory being more fully described and set forth in a petition
heretofore filed by I van R. Young, et al., in t11e above styled
case in this Honorable Court.
(2) That your petitioner is the owner of certain lands,
'vater lines, se\ver lines and other facilities located witltin
said territory proposed to be annexed which 'vould be
affected by anv annexation of said territory to the Town
.,
·
of Salem. ·
(3) That your petitioner is presently furnishing certain
public services to the residents of the said territory proposed
to be annexed which it is believed and therefore affirmatively
alleges will be affected by any annexation of said territory
to the Town of Salem.
( 4) That there are in existence certain contracts between
your petitioner and the To,vn of Sale1n and your petitioner
and the County of Roanoke whereby your pepage 173 ~ titioner is under and has certain contractural
rights and obligations to be performed in regard
to the area proposed to be annexed to the Town of Sale1n.
( 5) That as the territory proposed to be annexed adjoins
tl1e westerly corporate limits of your petitioner, City of
Roanoke, your petitioner is directly interested in the health,

City of Roanoke v. Ivan R. Young, et al.

11

welfare and other govern1nental functions and services afforded the citizens of said area insofar as the sa1ne might
affect the citizens within the corporate limits of said City
of Roanoke.
(6) That any annexation of the territory proposed to be
annexed as aforesaid 'vill to the foregoing extent and in other
ways, affect this petitioner.
WHEREFORE, your petitioner, City of Roanoke, Virginia, respectfully petitions that it be 1nade a party of this
proceedings as provided in Section 15.1-1036 of the Code
of Virginia (1950), as amended, and be represented by
counsel, and be given leave to file such other pleadings as it
may deem proper or necessary. ·
Respectfully,
CITY OF ROANOI(E
By BENTON 0. DILLARD
Mayor

Filed Dec. 28, 1965.
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F. L. H.
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ORDER
This day came the City of Roanoke, by counsel, and moved
the Court for leave to file its Petition to Intervene in thr~
above styled n1atter and be made a party to the proceeding~
herein for the reason set out in its petition.
AND, it appearing to the Court that such leave should be
granted, it is therefore;
AD.JUDGED, ORDERED and DECREED that the petitioner be and is hereby granted leave to file its Petition
to Intervene in these proceedings, and the same is hereby
ORDERED filed; and
The said petitioner is hereby directed on or before Marcl1
1, 1966, to file its answer or such other pleadings as it may
deem proper and necessary.
ENTER : Dec. 28, 1965.

F. L. HOBACK, Judge.
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ORDER
This day came the defendant Town of Salem, by Counsel,
and requested leave of the Court to be granted time to file
an answer and other responsive pleadings herein ;
And it appearing to the Court that the defendant Town
of Salem should be allo,ved sufficient time to prepare and
file an answer and other responsive pleadings, it is ADJUDGED AND ORDERED that said defendant file such
on or before March 1, 1966.
F. L. HOBACK, Judge

Enter, December 28, 1965.

•
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PRETRIAL ORDER

This day this annexation proceeding came on upon the
petition heretofore filed herein and the publication duly had
in the Salem Times Register, pursuant to statute in such
cases made and provided, and there appeared before the
Court Norman R. Moore, of Hlmt and Moore, Counsel for
Petitioners, and there likewise appeared Edw. H. Richardson, Commonwealth's Attorney for the County of Roanoke,
Counsel for the County of Roanoke, and R. S. Kime and
W. H. J oily, of Kime and J oily, Attorneys, Counsel for the
Town of Salem, and James E. Buchholtz and Paul S. Barbery,
of Martin, Hopkins and Lemon, Attorneys, and James N.
Kincanon, City Attorney for the City of Roanoke, Counsel
for the City of Roanoke.
And it appearing to the Court that this case should be
docketed for hearing and application made to the Chief
Justice of the Supreme Court of Appeals of Virginia for the
appointment and designation of a Three Judge Annexation
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Court, in accordance with Section 15.1-1038 of the 1950 Code
of Virginia, as amended, it is, accordingly, so ADJUDGED
AND ORDERED.
And it is further ADJUDGED AND ORDERED that the
time for filing of any responsive pleadings herein, or the
raising of any question as to the validity of the proceedings
be, and the same is hereby fixed as on or before March 1,
1966.

And this annexation proceeding is continued.
F. L. HOBACI{, Judge

Enter, Dec. 28, 1965.
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VIRGINIA
Supreme Court of Appeals

To All To Whom These Presents Shall Come-Greeting:
KNOW YE, That I, John W. Eggleston Chief Justice of the
Supreme Court of Appeals of Virginia, by virtue of authority
vested in me by law, do hereby designateHonorable Jack M. Matthews Judge of the Twenty-first
Judicial Circuit
and
Honorable Raymond J. Boyd Judge of the Twenty-seventh
Judicial Circuit to preside in the Circuit Court of Roanoke
County with Honorable Frederick L. Hoback Resident Judge
as members of a three-judge court, authorized by section
15.1-1038 of the Code of Virginia 1950, in the case of·
Ivan R. Young, et al, v. Town of Salem, et al, to be heard
and decided at such time or times as the Court thus formed
may determine.
Given under my hand and seal this lOth day of January,
1966.

JOHN W. EGGLESTON [Seal]
Chief Jtttstice of the Supreme
Cotttrt of Appeals of Virginia.
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MOTION
Comes now the City of Roanoke, intervenor, and moves this
Honorable Court to determine whether or not the jurisdictional requirements as set out in Code of Virginia 1950,
Section 15.1-1034 (as amended) have been met by the petitioners in this proceeding, and for grounds of this motion
the said intervenor says;
(1) That many of the signatures appearing on said petition while purporting to be the names of specific persons
were in fact signed by a person or persons other than the
named signatory.
(2) That many of the separate pages comprising the so
called "master petition" are in fact mere lists of names
'vithout in any 'vay being identified with the so called "master
petition" other than having been inserted therein by some
person or persons unlrno'vn at some unknown time or times.
(3) That this said intervenor is unadvised as to the number of qualified voters in the area seeking annexation and
cannot therefore determine 'vhether those persons who have
legally signed the so called "master petition" constitute 51%
thereof or not.
(4) That this said intervenor is unadvised as to 'vhether
those persons 'vho have legally signed said so called "master
petition" are qualified voters of the area seeking annexation
or not.
And this said intervenor further moves this Honorable
Court for the appointment of a commission comprised of
three disinterested persons to hear, take and state evidence
pertinent to the issues raised by this motion and other issues
raised germane hereto by parties to this proceeding; and to
make findings upon such evidence and issues and report
same to this Honorable Court; and,
page 1.81 ~ The said City of Roanoke further moves this
I-Ionorable Court to stay any and all further
proceedings herein until the aforesaid jurisdictional question
herein raised has been resolved, and that the parties l1ereto
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be given a reasonable time after such determination to
answer, respond, make discovery, etc., if necessary, as they
may be advised.
Respectfully submitted,
CITY OF ROANOKE
By: W. B. HOPKINS
Special Counsel

•
F. L. H.

Filed Feb. 24, 1966.

•
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This cause caine on to be heard this 28th day of February,
1966, upon the motion of City of Roanoke, intervenor herein,
heretofore filed herein on the 24th day of February, 1966,
seeking to have this Honorable Court determine 'vhether or
not the jurisdictional requirements as set out in the Code of
Virginia, 1950, Section 15.1-1034 (as amended) have been met
by the petitioners in this proceeding and for the appointment
of a commission comprised of three disinterested persons
to determine the number of qualified voters of the territory
described in the petitions filed herein, and to further determine the number and names of qualified voters 'vhose names
are signed to either one of the hvo petitions filed herein as
of October 11, 1965; and for a stay of any further proceedings
herein until such time as the jurisdictional question is resolved and for time after such determination for the parties
to answer, respond or file other responsive pleadings, if
necessary, as they may be advised; and was argued by counsel
of record for all parties, and it appearing that an actual
jurisdictional question has been raised by the aforesaid motion of City of Roanoke; it is therefore,
ADJUDGED, ORDERED and DECREED that all further
proceedings in this cause be; and they hereby are, stayed
until the jurisdictional question heretofore raised is resolved
and the parties to this proceeding are hereby granted a period
of 20 days, from and after the entry of an Order of this
Court determining that it has jurisdiction to proceed in this
cause, to answer, respond, or file other responsive pleadings,
as they may be advised; and it is,
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Further ADJUDGED, ORDERED and DECREED that
a commission comprised of Paul B. Matthews, William J.
Paxton, Jr., and C. A. Woodrum, III, three disinterested
persons agreed upon by the parties hereto be,
page 183 ~ and they hereby are appointed and designated to
aetermine the number of qualified voters of the
territory described in the petitions filed herein, and to further
determine the number and names of qualified voters whose
names are signed to either one of the two petitions filed
herein as of October 11, 1965, and to segregate the same and
to file with their report a list of the qualified voters in the
territory, indicating those who signed either of said petitions,
and which petition they signed, and those 'vho did not sign
either of said petitions, and said cormnissioners are hereby
directed to make a written report to the Court, with copies
to Counsel of record for the parties hereto on or before
April1, 1966.
And the Clerk of this Court is hereby directed to deliver a
certified copy of this Order to each of the three above-named
commissioners.
And this cause is continued.
Enter : the 5th day of March, 1966.
F.L.HOBACK
Judge, 20th Judicial Circuit
JACK M. l\IATTIIEWS
Judge 22nd Judicial Circuit
RAYMOND J. BOYD
Judge 27th Judicial Circuit

•

•

•

•

•
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PETITION

•
To The Honorable Fred L. Hoback, Judge of Said Court:
Come now the undersigned petitioners 'vho 'vere heretofore,
on the 5th of March, 1966, appointed Commissioners by this
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Court and were directed to file their report on certain issues
raised in the within case on or before April 1, 1966, and
respectfully represent that due to the nature and difficulty
of the matter and task assigned to the1n they 'vill be unable
to make their report on or before April1, 1966 ;
WHEREFORE, the undersigned petitioners respectfully
pray the Court to extend the time for filing their report to
April 22, 1966.
Respectfully submitted,
PAUL M. MATTHEWS
WILLIAM J. PAXTON, JR.
CLIFTON A. WOODRUM, III
F. L. H .

Filed 3j29j66.

•
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~

•
ORDER
THIS DAY came Paul M. Matthews, William J. Paxton,
Jr., and Clifton A. Woodrum, III, who were heretofore appointed Commissioners by this Court in the within cause and
petitioned the Court to extend the time for filing their report
to April 22, 1966;
AND it appearing to the Court that there is good cause
for said petition and that granting said petition 'viii serve
the best interest of all parties, it is therefore
ADJUDGED, ORDERED and DECREED that the aforesaid Commissioners be, and they hereby are, directed to file
their report on or before the 22nd day of April, 1966.
ENTER this 29th day of March, 1966.
F. L. HOBACK, Judge

•
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•
PETITION

To The Ho1torable Fred L. Iloback, Judge of Said Court:
The undersigned who were by order of the Court heretofore
on the 5th day of March, 1966 appointed Comn1issioners in the
within cause to determine certain matters as set forth in said
order, respectfully request leave to file their report and
submit herewith the total time expended by each commissioner which is set forth as follows, to-wit:
Paul B. Matthews-69 hours
William J. Paxton, Jr.-66 hours
Clifton A. Woodrum, III-54.25 hours

Respectfully submitted,
PAUL B. MATTHEWS
WILLIAlVI J. PAXTON, JR.
CLIFTON A. WOODRUM, III
F. L. H.

Filed 4/15/66.

•
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TOWN OF SALEM, VIRGINIA
Office of Town Clerk

19 N. College Avenue
April 15, 1966

Hon. F. L. Hoback, Judge
Circuit Court of Roanoke County
Courthouse
Salem, Virginia
Dear Judge Hoback:
The following is a tabulation of the time spent determining
the jurisdictional requirements of the petitioners in the proceedings of I van R. Young, et als, vs. Town of Salem, et als :

City of Roanoke v. Ivan R. Young, et al.
March 2-2 hours
March 4-3 hours
March 7-3 hours
March 9-3 hours
March 10-3 hours
March 11-3 hours
March 15-5 hours
March 16-4 hours
March 17-4 hours
March 21-1 hour
March 22-2 hours
March 23-4 hours
March 29-4 hours
March 31-1 hour

19

30 minutes

45 minutes
45 minutes
45 minutes
15 minutes
30 minutes
30 minutes

46
April 4-7 hours
April 5-6 hours
April 6-3 hours 30 minutes
April12-3 hours 30 minutes
20
Total hours-66
Respectfully,
WILLIAM J. PAXTON, JR.
F. L. H.

Filed 4/15/66.
page 188

~

County of Roanoke
Salem, Virginia
24153
[SEAL]
April 15, 1966

Hon. F. L. Hoback, Judge
Circuit Court of Roanoke Conntv
Courthouse
·
Salem, Virginia
Dear Judge Hoback:
The following is a tabulation of the time spent detennining the jurisdictional requirements of the petitioners in the

20

Supreme Court of Appeals of Virginia

proceedings of I van R. Young, et als, vs. Town of Salem,
et als:
March 2-3 hours
March 3-1% hours
March 4--3 hours
March 7-3 hours
March 9-3 hours
March 10-3 hours
March 11-3% hours
March 15-6 hours
March 16-4 hours
March 17-3 hours
March 19-llh hours
March 22--3% hours
March 23-4 hours
March 24--3% hours
March 29-4 hours
March 31-2 hours
51% hours
April 2--1 hour
April 4--6 hours
April 5-5 hours
April 6-3 hours
April12--2lh hours
17lh hours
Total hours-69
Very truly yours,
PAUL B. MATTHEWS
Filed 4/15/66.

F. L. H .

•
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Law Offices
DODSON, PENCE & COULTER
507-514 State and City Building
104 Campbell Avenue, S.W.
Roanoke, Virginia
24005
April 15, 1966
The Hon. Fred L. Hoback
Circuit Court of Roanoke County
Salem, Virginia
Re: IvanR. Young, et alv. Town of Salem
Dear Judge Hoback:
The following is a list of dates and hours that the undersigned spent performing his duties as a commissioner in the
above-styled cause:
3j2j66
1.50hours
3j4j66
3.50 "
311/66
3.00 "
3.00 "
3/9/66
3j10j66
3.00 "
3j11j66
2.75 "
3jl5j66
5.00 "
3j16/66
3.25 "
3jl7j66
3.50 "
3/22/66
2.50 "
3/23/66
3.75 "
4.75 "
3/29/66
3.00 ".
4j6j66
4.50 "
4/7/66
3.00 "
4/8/66
3.25 "
4/12/66
1.00 "
4/15/66
Total
54.25 hours
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In addition, 35 pages of the commissioners report were
copied on a Xerox Machine @ $.05 for a total of $1.75 costs
advanced.
Respectfully submitted,
CLIFTON A. WOODRUM, III
F. L. H.

Filed 4/15/66.
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ORDER
This day came Paul B. Matthews, William J. Paxton, Jr.,
and Clifton A. Woodrum, III, Commissioners in the within
cause and petitioned the Court for leave to file their report;
and
It is hereby ORDERED that said report be, and the
same hereby is, filed.
And this cause is continued.
Enter April 15, 1966.

F. L. IfOBACK, Judge .

•
page 191

•

•

~

•

•

COMMISSIONERS' REPORT

Preli1ninary Statement
1. The undersigned were appointed Commissioners by order
entered in the above-styled cause on the 5th day of March,
1966, "to detennine the number of qualified voters of the
territory described in the petitions filed herein, and to further
determine the number and names of qualified voters whose
nan1es are signed to either one of the two petitions filed
herein as of October 11, 1965, and to segregate the same and
to file with their report a list of the qualified voters in the
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territory, indicating those who signed either of said petitions,
and said Commissioners are hereby directed to make a written
report to the Court ... on or before April 1, 1966." By subsequent order of the Court, your Commissioners were directed
to file their written report on or before the 22nd day of April,
1966.
2. The petition for annexation was filed on October 11,
1965, and the qualified voters 'vere determined as of that
date. Your ConiDlissioners have assumed that qualifications
would be the same as if a special election had been held on
October 11, 1965, and that the qualifications for voters, as
stated in Section 24-22 Code of Virginia, would
page 192 ~ be " ... at any such special election; held on or
after the second Tuesday in June in any year, any
person shall be qualified to vote 'vho is or 'vas qualified to vote
at the regular election held on the Tuesday after the first
Monday in November of that year." Thus, your Commissioners have not counted persons registering after October
2, 1965, as qualified voters for the purposes of this report.
3. The question of the payment of poll taxes as a prerequisite to voting has presented an exceedingly difficult
problem for your Commissioners in light of the decision of
the United States Supreme Court in the case of IIarper v.
Virginia State Board of Elections, ........... U. S ............. , 43 U. S.
Law Week 4305 (l\farch 24, 1965). This decision may affect
the determination of "qualified voters." Therefore, your
Commissioners have determined "qnaHfied voters" in two
ways : first, those persons who had con1plied ·with the requirements for the payment of poll taxes ('vhere applicable) are
treated as "qualified voters;" secondly, all persons who are
treated as "qualified voters."
4. The territory described in the petition embraces parts
of the follo,ving voting precincts in Roanoke County : East
Salem, Conehnrst, Peters Creek, and J\tiedley. East Salem
and Conehurst precincts include both part of the Town of
Salem and presently unincorporated areas of Roanoke
County. All of the unincorporated area of Conehurst precinct
lies within the bounds of the territory described
page 193 ~- in the petitions. Most of the unincorporated area
of East Salem precinct, a substantial part of
Peters Creek precinct, and a sn1all part of l\fedley precinct
He within the bounds of the territory described in the petitions.
5. Persons who were registered voters of these precincts
but whose residence, as reflected on the registration lists,
was outside the boundaries of tl1e territory described in the
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petitions were not considered as "qualified voters of the
territory" described in the petitions.
6. Your Commissioners found that some persons no longer
resided at the addresses shown on the registration lists.
Where the registration of these persons had been transferred
to other precincts, localities or states, these persons were
not considered in determining "qualified voters of the territory." However, where the registration of these persons
had not been transferred, they were considered in determining
the number of "qualified voters of the territory."
7. In a few instances, an otherwise qualified female voter
would sign her name to the petition by placing the 'vord
''Mrs." in front of her husband's name. In tl1is case, your
Commissioners accepted this as her legal signature and
counted her as a "qualified voter" who signed the petition.
8. In some other instances, the name of husband and wife
appear to be in the same handwriting. Ho,vever, your Commissioners did not check into the matter to determine the
authority of one member of a family to sign the name of
another member of that family.
page 194 }

Findings

Using the methods and criteria hereinabove described, your
Commissioners hereby report as follows :
Poll tax not
paid or
Poll tax registered for
Federal
paid or not
applicable elections only Total
(1) "Qualified voters" of the
territory described in
the petitions
1241
708
1949
{2) "Qualified voters" of
the territory signing
the petition as
"qualified voters"
822
215
1037
(3) "Qualified voters" of
the territory signing
the petitions as
"residents but not
qualified voters"
7
48
55
(4) Percentage of "qualified
voters of tbe territory"
signing petitions as
"qualified voters"
66.237
53.206
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(2-:-- 1)
(5) Percentage of qualified

voters of the territory
signing all petitions
( (2

66.801

+ 3) -+- 1)

56.028

Your Commissioners attach hereto the following exhibits
and pray that they be made a part of this report:
Exhibit A-A list of voters of the territory who signed the
"qualified voters" petition who have paid poll taxes or 'vho
are not required to pay poll taxes.
Exhibit B-A list of voters of the territory who signed
the "qualified voters" petition who have not paid poll
taxes.
page 195 ~ Exhibit C-A list of voters of the territory
'vho signed the "qualified voters" petition who are
registered for Federal elections only.
Exhibit D-A list of voters of the territory 'vho signed the
"residents but not qualified voters" petition who have paid
poll taxes or 'vho are not required to pay poll taxes.
Exhibit E-A list of voters of the territory who signed ti1e
"residents but not qualified voters petitions" who have not
paid poll taxes.
Exhibit F-A list of voters of the territory 'vho signed the
"residents but not qualified voters petitions" 'vho are registered for Federal elections only.
Exhibit G-A list of voters of the territory not signing
either petition who have paid their poll taxes or 'vho are
not required to pay poll taxes.
Exhibit II-A list of voters of the territory not signing
either petition 'vho have not paid their poll taxes.
Exhibit I-A list of voters of the territory not signing
either petition 'vho are registered for Federal elections only.
Respectfully submitted,
PAUL B. MATTHE"TS
WILLIAM J. PAXTON, JR.
CLIFTON A. WOODRUM, III
0
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·Filed April 15, 1966.

F. L. H.
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Law Offices

MARTIN, HOPKINS AND LEMON
Roanoke, Virginia 24008

Sixth Floor Boxley Building
April 22, 1966
Judge Fred L. Hoback
Circuit Court of Roanoke County
Salem, Virginia
Dear Fred:
In re: Ivan R. Young, et al
Vs.
::
Town of Salem, et al
After talking 'vith you this morning, Mr. ~ioore agree~
that he would hold up the entry of the order ·which he intended to ask you to enter until you could determine a time
that would be convenient to Judge JYiatthews and Judge
Boyd for the date of the pretrial conference, and at that date
would request that the order be entered filing the Report
of the Commissioners.
As I told you this 1norning, I 'vould object to the entry 6£
the order filing t.he Report of the Commissioners upon two
grounds, 'vhich are in substance as follows: First, that under
the Constitution of Virginia, Salem having a population of
more that five thousand by the last United States Census,
is a City and that, therefore, there have been no petition~·
filed requesting annexation to the City of Salem. That since
Salem has more than five thousand it is not no'v a town under
the mandate of the Constitution; and, second, 've 'vould object
to the filing of the Comrni,~sioners Report on the grounds that.
in reaching their conclusion as to the nu1nber of persons that
had signed the petitions filed 'vith the papers in said suit that
they counted people who had signed a blank sheet of paper,
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!Which said sheet of paper did not have upon it any designa- ·
:tWn that they were signing a petition requesting annexation
• the town of Salem.
~iWe will offer these objections to the filing of the proposed
Qllder at the tilne it is offered for entry.
P.;tii am sending a copy of this letter to Mr. Norman Moore,
~torney for the petitioners, Messrs. Kime & J oily, Attorneys
for the Town of Salem, Mr. Edward H. Richardson, Comtn.onwealth Attorney of Roanoke County, and I am enclos.iltg three additional copies, one for your file and if you
{teem it appropriate, one for Judge ~{atthews and one for
JltdgeBoyd.
With kindest regards, I remain
Yours very truly,
MARTIN, HOPIUNS &
By W. L. MARTIN

~w

-Jll

11t
bf.i

F. L. H .

.bi.Filed 4j29j66.
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WRITTEN EXCEPTIONS TO REPORTS AND
ORDERS ENTERED ON APRIL 29, 1966

The City of Roanoke, intervener, this day excepts to the
Report of the Commissioners ordered filed by this Court
by order entered on April 15, 1966, insofar as said report determines that this Court has jurisdiction by virtue of said
petition filed herein having been properly signed by more
than 51 per cent of the qualified voters in the territory
.described in said petition on the grounds that the Commissioners accepted as good and sufficient those signatures
cantained on blank sheets of paper which sheets of paper
did .not have upon them any designation that those persons
signing said blank sheets of paper were signing a petition
requesting annexation to the Town of Salem; and,
The City of Roanoke further excepts to said Conln1is$i.Qners' Report on the grounds that Article VIII, Section
116, Constitution of Virginia provides that any incorporated
community having within defined boundaries a population
of five thousand or more, shall be known as a City and that the
h'l
fvc
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incorporated community of Salem in fact has an admitted
population in excess of five thousand as is shown by the last
United States Census; and therefore, the petition filed re-.
questing annexation to the Town of Salem is invalid on its
face and provided no basis upon which either the Commissioners or this Court could make any determination, jurisdictional or otherwise.
And further, the City of Roanoke excepts to the entry of
the Order entered by this Court, on the 29th day of April,
1966, determining this Court has jurisdiction of the subject
matter of these proceedings and that said proceedings were
properly instituted on the follo,ving grounds:
page 199

~

(a) that said petition heretofore filed is invalid on the ground that an improper determination has been made determining that more than 51 per cent
of the qualified voters of the area seeking annexation signed
said petition because the Commissioners accepted as valid
those signatures contained on blank sheets of paper 'vhich
did not have upon them any designation that those persons
signing same were signing a petition requesting annexation
to the Town of Salem; and (b) that a further ground for its
exception and objection to the entry of the Order entered
in these proceedings on April 29, 1966, the City of Roanoke,
states that the petition is invalid because the incorporated
community of Salem is a City as hereinabove set out and now
a Town and therefore, a distinct and separate nntnicipal
governn1ent from that to which petitioners seek to be annexed.
Respectfully submitted,
CITY OF ROANOKE
By WILLIAM B. HOPKINS
Special Counsel
F. L. H .

Filed April 29, 1966.
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PRE-TRIAL ORDER
This day this annexation proceeding came on to be heard
upon the Orders heretofore entered on March 5, 1966 and
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March 29, 1966, and upon the Report of the Commissioners,
Paul B. Matthews, William J. Paxton, Jr. and C. A. Woodrum, III, which report was received and filed herein by
Order entered on April15, 1966.
And it appearing to the Court from said report that more
than 51 percentum of the qualified voters in the territory
described in the petition filed herein, have properly signed
said petition for annexation and that, therefore, this annexation proceeding was properly instituted and this Annexation Court has jurisdiction to determine the issues presented herein, and it is so ADJUDGED and ORDERED.
WHEREUPON, counsel for petitioners moved the Court
to fix a date for a pretrial conference, in accordance with
the statutes in this State in such cases ntade and provided,
and the Court being of the opinion that said motion is weil
taken, it is, accordingly, ORDERED that a pretrial conference
is hereby fixed for June 3, 1966, at 9:00 o'clock, a.m., of that
day.
And it is further ORDERED, in accordance with the
provisions of said Order of March 5, 1966, that the parties
hereto are granted a period of twenty days frmn and after
the entry of this Order to answer, respond, or file other
responsive pleadings, as they 1nay be advised.
And this annexation proceeding is continued until J nne 3,
1966, at 9 :00 o'clock a.m., the date fixed for the pre-trial conference herein.
We request the entry of this Order:

• • •
Attorney for Petitioners
W. H. JOLLY
Of Counsel for Town of Sale1n
CHARLIE B. PHILLIPS
Asst. Commonwealth Attorney of Roanoke County
We have seen this Order and except to the sntry thereof
for reasons assigned in writing and filed herein:
CITY OF ROANOKE, VIRGINIA
By WILLIAM B. HOPKINS and
PAULS. BARBERY
Enter: the 29th day of April, 1966.
F.L. HOBACK
Judge, 20th Judicial Circuit on
behalf of the Special Three-Judge
Annexation Court.
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Law Offices
MARTIN, HOPKINS AND LEMON
Roanoke, Virginia 24008

Sixth Floor Boxley Building
May 3, 1966
Judge Fred L. Hoback
Circuit Court of Roanoke County
Salem, Virginia
Re : I van R. Young, et al. v. Town of Salem, et al.
Dear Judge Hoback:
Enclosed herewith is the original plus two copies of the
written exceptions to be filed by the City of Roanoke against
the report of the Commissioners and the order entered by
the court on the 29th day of April, 1966 determining the
court to have jurisdiction of the subject matter of the above
styled proceeding.
By copy of this letter, together with a copy of the written
exceptions 'vhich I have enclosed in this letter, I am informing
opposing counsel of the City of Roanoke tendering written
exceptions to you for purposes of filing. You requested that
I mention to you the fact that the exceptions are to be marked
filed as of the 29th day of April, 1966.
Very truly yours,
MARTIN, HOPKINS AND LEMON
PAUL S. BARBERY

•
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RESPONSIVE PLEADING OF TOWN OF

An~exation

SALE~f

To The Honorable Three Judge
Court:
For its responsive pleading t9 the petition filed herein
by I van R. Young, et al, the Tow1jl of Salem now comes and
says:
1. The allegations of said petition are adinitted, and in so
far as this respondent is able to ascertain the metes and
bounds description of the area sought to be annexed is true
and correct.
2. For further answer and response to said petition, the
Town of Salem alleges that if this Annexation Court is of
the opinion, after hearing the evidence herein, that it is
necessary and expedient that the annexation of said territory be granted upon such reasonable terms and conditions as this Court shall deem appropriate, in accordance
with the Statutes of this State in such cases 1nade and provided, the said Town of Salem will be pleased to accept such
territory as a part of the said Town, welcome the inhabitants
thereof as citizens of the Town and render them substantially
the same 1nunicipal services it renders to its present citizens.
And now having fully answered said petition and having
filed its responsive pleading thereto, this responpage 203 ~ dent unites in the prayer of the petition filed
by Ivan R. Young, et al that said area be annexed to the said Town of Salem.
Respectfully submitted,
TOWN OF SALEM
ByW. H. JOLLY
Of Counsel

•
Filed in the Clerk's Office Circuit Court of Roanoke County
Va., May 10, 1966.
Teste;

JAMES F. TOBEY, Dep. Clerk
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MOTION TO DISMISS
To the Honorable Fred L. Hoback, Jack M. Matthews and
Raymond J. Boyd, Judges of the Special Three-Judge Annexation Court convened in these proceedings:

MOTION
Comes now City of Roanoke, intervener herein .as a party
defendant by leave of court, by counsel, and moves this
Honorable Court to dismiss that certain petition for annexation filed herein by Ivan R. Young and others on December
28, 1965, and as grounds therefore would respectfully sho'v
unto the Court as follows :
(1) That the said petition of Ivan R. Young and others
filed as aforesaid seeks annexation of a certain area unto an
incorporated community known as the "Town of Salem".
(2) That Section 116, Article VIII, Constitution of Virginia 1902, provides in part,
"As used in this article the words 'incorporated conlmunities' shall be construed to relate only to cities and towns.
All incorporated communities, having within defined boundaries a population of five thousand or more, shall be lmo'vn
as cities; and all incorporated communities, having within
defined boundaries a population of less than five thousand,
shall be known as towns. In determining the population of
such cities and towns the General Assembly shall be governed
by the last United States census, ... "
(3) That the population of the incorporated community
known as the "Town of Salem" by the last United States
census (1960) was deter1nined to be 16,058 inhabitants, a
figure well in excess of the constitutional requirement of
5,000, which said population was located within
page 205 ~ well-defined boundaries: and that moreover, said
population is also far in excess of tl1e 10,000
population requisite for cities of the first class.
(4) That incorporated communities within the Commonwealth of Virginia are divided into hYo separate and distinct

City of Roanoke

v~·
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groups, i.e., cities and towns, and pursuant to· the laws of the
Common,vealth of Virginia the rights, duties, obligations, etc.,
of cities and towns are substantially different.
· (5) That a qualified voters' petition seeking annexation
to a town cannot be construed as a qualified voters' petition
seeking annexation to a city in vie'v of the separate and
distinct natures of cities and towns in that cities are political
subdivisions of the state independent from counties, whereas
towns are part of the counties in 'vhich they are located in the
State of Virginia.
IN CONSIDERATION of all of 'vhich City of Roanoke,
by counsel, moves this Jionorable Court to dismiss the petition for annexation :filed herein by Ivan R. Young, and
others on December 28, 1965, as being invalid and void ab

initio.

Respectfully submitted,
CITY OF ROANOKE
By: W. B. I-IOPKINS
Special Counsel

•

•

•
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ANSvVER OF CITY OF ROANOKE
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· The answer of the City of Roanoke, intervenor herein, to a
petition for annexation of certain territory to the "Town
of Salem", filed in this Honorable. Court on December 28,
1965, by I van R. Young, and others against said "Town of
Salem", et al.
City of Roanoke, by counsel, answering the petition filed
in Court on December 28, 1965, in this proceeding, respectfully comes and says that the annexation of any part of the
territory described in the aforesaid petition and proposed
to be annexed to the "Town of Salem" by the petitioners
would adversely affect the City of Roanoke ; that no necessity
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or expediency exists or can be shown for annexation of the
area described in said petition, or any part thereof, to tlie
"Town of Salem"; that any such annexation of said territory
to the "Town of Salem" would not be in the best interest
of the County of Roanoke, the "Town of Salem", nor of the
citizens residing within said territory; and that said City of
Roanoke opposes the annexation of any part, or the whole, of
such territory to said "Town of Salem"; and as its reasons
and grounds therefor, said City of Roanoke would represent
and show unto this Honorable Court the following:
(1) That Virginia Constitution, Article VIII, Section 116,
provides that incorporated cornmunities having within defined boundaries a population of five thousand or
page 208 ~ more, shall be known as cities, and that due to
the complexities of the governments of Roanoke
Valley and whether or not the separate governmental units
should perform andjor preserve andjor obtain services or
should seek them jointly may depend upon 'vhether or not
the "Town of Salem" under the Constitution of Virginia is
at the present time a city or a to'vn and the detennination
of this question is of vital importance insofar as contracts
between the City of Roanoke and other governmental units
of the Valley are concerned; that the "Town of Salem" as a
city is a separate and independent entity from the County of
Roanoke, and as a city its duties and obligations towards its
residents is of a sl1bstantially different nature than that of
a to'vn towards its residents; that as a city the said "Town's"
financial rights insofar as Roanoke County revenues are con.:.
cerned would be severed a11d independent except insofar as the
"Town of Salem" 'vould be responsible to assume its proper
share of Roanoke County's indebtedness; that as a city the
"Town of Salem" in assuming its responsibility of rendering
separate municipal services and facilities in the area which
petitioner now seek to have annexed to said "To'vn of Salem",
as well as to its present residents, 'vould require a substantial revision of its present financial and fiscal policy and
governmental composition.
(2) That the City of Roanoke believes and therefore alleges
that the annexation of the area concerned to the "To'vn
of Salem" would tend to stifle the natural and normal growth,
progress and development of the entire area kno'vn geographically as the "Roanoke Valley" economically, culturally,
politically and socially; that the "Town of Salem" has by
determination. of a 1960 Annexation Court reached its natural
eastern. gro,vth boundary 'vhich is the easterly upper limit
of· the Mason Creek Watershed, and any expansion easterly
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beyond that point would place an undue burden
both financially and feasibility wise on the "Town
of Salem" in extension of utilities and facilities
into the area beyond its natural eastern boundry; that the
area which the petitioners seek to have annexed to the "Town
of Salem" is within the Peters Creek Watershed, the· westerly
limits of which adjoin the easterly limits of said Mason
Creek Watershed; that said Peters Creek Watershed drains
into the Roanoke River at the 'vesterly terminus of the City
limits which said river flo,vs through the City of Roanoke;
that in view of the said Annexation Court's decision that the
"Town of Salem" should have control over the Mason Creek
Watershed and Peters Creek Watershed is a natural drainage area of the City of Roanoke and in view of the purpose
of the Water Control Act, the City of Roanoke is the natural
municipal authority to control said Peters Creek Watershed
within which lies the said area the petitioners now seek to
have annexed to the "Town of Salem".
(3) That the "To'vn of Salem", now having 8.11 square
miles of territory witl1in its corporate limits and having
within its present bo1mdaries approximately 16,058 residents,
is seeking, in another proceeding instituted by it and pending
before the Circuit Court of Roanoke County, to annex to said
"Town" an area agregating 9.01 square miles of additional
territory lying to the north, west, south and southeast of the
present corporate limits of said "To,vn", said area being
described in an ordinance of its "To'vn Council" adopted
January 10, 1966, and should the "Town of Salem" be successful in annexing the area so proposed to be annexed by it, and
should the area of 3.91 square miles which petitioners seek
to have annexed to said "Town" be so ordered, said "Town
of Salem" will have acquired as a "town" an area of approximately 21.03 square miles and a population of approximately 25,000 residents, in contrast with the City of Roanoke's
present population of in excess of 100,000 residents 'vithin
an area of 26.88 square miles; and that should said annexa-:
tions of the "Town of Salem" be ordered, the said
page 210 ~ "Town of Salem" will have acquired more land
than that 'vhich it 'viii need for development at
the present or 'vithin the near future.
(4) That the City of Roanoke verily believes and therefore
alleges that whatever additional municipal services the residents of the area seeking annexation might receive from th~
"Town of Salem" will not be commensuate with the higher cost,
i.e., a tax rate increase of approximately 80 cents per hundred
dollars of assessed valuation on said resident's real estate
page 209

~
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which will be levied by the "Town of Salem" if annexation
is ordered.
.
(5) That the City of Roanoke (in view of the topography,
as hereinabove set-out, of the area sought to be annexed
to the "Town of Salem", because of the existence in or near
said area of both city sewer and water facilities to a substantial extent and because of the present pressing need
for discovery andjor development of additional water sources
in the entire area known as the "Roanoke Valley") believes,
and therefore alleges, that the "Town of Salem" in order
to properly service the area seeking annexation, both as to
sewer and \Vater facilities, would necessarily have to either
rely to a large extent upon the City of Roanoke to provide
municipal service to the residents of said area or the said
"Town of Salem" must duplicate many, if not all, of the
existing public utilities presently in said area at a substantial cost to all the residents, old and new, of said "Town";
that the City of Roanoke further believes and therefore
alleges that the said "Town" does not have available a sufficient source of 'vater whereby it can furnish the residents
of the area seeking annexation adequate water particularly
in view of its present obligations to its present residents
coupled 'vith the possibility of an extention of such responsibility as proposed by said "To\vn" in the proceeding for
annexation instituted by it; and that the City of
page 211 ~ Roanoke further believes and therefore alleges
that the extention of both sewer and water facilities into said area seeking annexation by said "Town"
would create extensive engineering difficulties \vhich in turn
would create increased financial burdens on said "Town"
which burdens would be passed on to all residents of said
"Town".
(6) That according to a recent financial analysis prepared
from statistical data made available by the various governmental units of Roanoke Valley it is reported that as of
June 30, 1964, the per capita debt of the residents of the
"Town of Salem" \vas $319.87; and the City of Roanoke
verily believes and therefore alleges that the per capita
debt of the present residents of the "Town of Salmn" has
increased substantially since June 30, 1964, and it \Vonld be
inequitable and unfair and contrary to the best interest of
the residents of the area seeking annexation to become
obligated for past improvements in the "Town of Salem"
fron1 which they cannot derive benefits; and moreover the
annexation sought \Vould further increase the per capita debt
of Sale1n residents.
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(7) That the City of Roanoke alleges that it is presently
under contract with the "Town of Salem" to receive and treat
sewage which originates 'vitl1in the "Town of Salem" and
that it is also under contract with the County of Roanoke to
receive and treat sewage which originates 'vithin certain
specified parts of said County of Roanoke, by reason of 'vhich
said contracts the City of Roanoke has certain rights 'vhich
may be altered andjor destroyed by annexation of the area
seeking annexation to the "Town of Salem", and this said
intervener believes and therefore alleges that it is entitled
to be protected in its contracts and not be subjected to
possible over-burdening of its sanitary sewer lines by the
''Town of Salem" to the detriment of both the County of
Roanoke and the City of Roanoke.
(8) That the City of Roanoke verily believes
page 212 ~
and therefore alleges that the residents of the
area seeking annexation in fact have a substantial community
of interest with the City of Roanoke and that if afforded the
opportunity and legal right so to do the City of Roanoke
could best provide them with any and all municipal services
they might need or desire.
In consideration of all of which, the City of Roanoke,
intervener herein by leave of Court, moves this Honorable
Court to deny the requested annexation of the area described
in that certain petition for annexation filed on December 28,
1966, to the "Town of Salem".

Respectfully submitted,
CITY OF ROANOI<:E
Bv: "\V. B. IIOPKINS
·
Special Counsel
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VIRGINIA: IN THE CIRCUIT COURT OF THE
COUNTY OF ROANOKE,

•

•

•

•

•

I, Marcus A. Bieler, a Court Reporter, do solemnly swear
that I will take down and transcribe the proceedings faithfully and accurately in the above styled case, to the best of
my ability, and be subject to the control and discipline of the
Court. So help me God.
MARCUS A. BIELER
Subscribed and sworn to before me this 3rd day of June,
1966.

U. C. LOGAN, Clerk

•

•

•

•
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ANSWER TO PETITION
Now comes the County of Roanoke, the Board of Supervisors thereof and in answer to the Petition for Annexation
filed therein by I van R. Young, et al, states as follows:
I

It denies that the Annexation as sought herein is necessary
and expedient considering the best interest of the County
of Roanoke. and the Town of Salem, the best interest, services
to be rendered and needs of the area proposed to be annexed, and the best interest of the remaining portion of the
County.
II
That should any Annexation be granted herein that the
Town of Salem should be required to compensate the County
of Roanoke as provided for by law.
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Wherefore the undersigned prays that the Motion and
Petition for Annexation herein be dismissed but that should
~ny annexation be granted that the County of Roanoke be
compensated as provided by law and that the County of
Roanoke be further compensated as provided for by law
should the Town of Salem become a City.
THE COUNTY OF ROANOKE
ROBERT C. FITZGERALD
By Counsel
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This date came the County of Roanoke, by counsel, and
prayed leave of Court to file it's Answer to a Petition for
Annexation filed against it and the Town of Salem by Ivan
R. Young, et a1, which prayer is granted and said Answer is
l1ereby Ordered filed.
Entered: June 3, 1966.

•
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MEMORANDUJ\t[ OF POINTS AND AUTHORITIES
IN SUPPORT OF MOTION TO DISMISS

•

•
POINTS

The Incorporated Community Known As The "Town
Of Salem" Is In Fact A City By Reason Of The
Mandate Of Constitution Of Virginia, Article VIII,
Section 116.
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PRELIMINARY AND FACTS

These proceedings were instituted by one Ivan R. Young
and others, allegedly being in excess of 51% of the qualified
voterf? ·of the area hereinafter designated, by petition to
annex an area, generally designated as the "corridor" and
more particularly described in said petition, to the Town of
Salem, and this defendant, City of Roanoke, by leave of
court, intervened herein as· a party defendant. The City of
Roanoke thereafter filed, a1nong other things a motion to
dismiss which alleges that the petition filed by the said Young
and others is invalid and these proceedings are void ab
initio by reason of the fact that the petition seeks annexation to an incorporated community operating as the Town
of Salem which said incorporated com1nunity is, and should
be operating as, a city by reason of the clear mandate of
Constitution of Virginia, Article VIII, Section 116, and the
statutory codifications in compliment of said Constitution.
The incontestable facts establish that the incorporated community operating as the Town of Salem by the
page 219 ~ last United States Census had a population far
in excess of 5,000; to-wit: 16,058, within 'veil
defined boundaries.
AUTHORITIES
The actual basis of the issue raised by the City of Roanoke
in regard to the governmental status of the incorporated
community operating as the Town of Salem is afforded by
Constitution of Virginia, Article VIII, Section 116, which
reads as follows :
"As used in this article the words 'incorporated communities' shall be construed to relate only to cities and
to,vns. All incorporated communities, having 'vithin defined
boundaries a population of five thousand or more, shall be
known as cities; and all incorporated communities, having
'vithin defined boundaries a population of less than five
thousand, shall be kno,vn as towns. In determining the population of such cities and towns the General Assembly shall
be governed by the last United States census, or sucli other
enumeration as n1ay be. n1ade by authority of the General
Assembly; but nothing in this section shall be construed
to repeal the charter of any incorporated community of less
than five thousand inhabitants having a city charter at the
time of the adoption of this Constitution, or to prevent the
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abolition by such incorporated communities of the corporation or hustings court thereof."
Moreover, the General Assembly has from time to time
since adoption of the said Constitution of 1902 enacted legislation in accord with the said Section 116 which legislation is
exemplified by the present Code of Virginia as follows :
"The word 'city' shall be construed to mean an incorporated
community, having within defined boundaries a population
of five thousand or more or any incorporated community
containing less than five thousand inhabitants which had a
city charter at the thne of the adoption of the Constitution
of 1902."
Section 1-13.2, Code of Virginia 1950, (as amended)
"The word 'to,vn' shall be construed to mean an incorporated community not having a city charter at the time of
adoption of the Constitution of 1902, containing within defined boundaries a population of less than five thousand."
Section 1-13.29, Code of Virginia 1950, (as an1ended)
While the above set-out constitutional provision seems
so clear as to admit of no argument as will be hereafter established by reference to pronouncements of the Supreme
Court of Appeals of Virginia, it is felt that the
page 220 ~ historical background of the cited provision of
the Constitution and the cited Code sections may
be beneficial to this Court in resolving the question raised by
this defendant's answer and motion to dis1niss.
Immediately following the War Between the States, the
Commonwealth of Virginia called a constitutional convention
which prepared a constitution and submitted it to the electorate 'vho adopted same as the Constitution of 1869. Insofar
as relates to the discussion at hand the Constitution of 1869
provided:
"For each city or to'vn in the state, containing a population of five thousand, there shall be elected, on the joint
vote of the hvo houses of tl1e general assembly, one city judge,
who shall hold a corporation or hustings court of said city or
town as often, and as many days in each month, as may be
prescribed by law, 'vith similar jurisdiction which 1nay be
given by la'v to the circuit courts of this state, and wl1o shall
hold his office for a term of six years: provided, that in
cities or towns containing thirty thousand inhabitants, there
may be elected an additional judge to hold courts of probate
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and record, separate and apart from the corporation or hust-.
ings courts, and perform such other duties as shall be prescribed by law."
Constitution of Virginia 1869, Section 14, Article VI.
Pursuant to the provisions of the Constitution of 1869
and in furtherance thereof there was codified as the Code of
Virginia of 1873 various and sundry acts of the Assembly.
Chapter 54 of the Code of 1873 specifically by designation
dealt with the government of towns. However, throughout
portions of Chapter 54 the words "city" and "town" are used
interchangeably and synonymously when speaking of the
organization and government of incorporated communities, a
distinction being drawn insofar as concerns applicability of
the Code provisions solely upon a population basis and the
existence of a corporation or hustings court. See Sections
1 through 14, both inclusive, Code of Virginia 1873.
Of particular significance to the subject of this memorandum is that section of the Code of 1873 which clearly distinguished between the areas of applicability of the sections
of Chapter 54, Code of 1873, in regard to status and organization of municipal corporations, and which provided:
page 221

~

"In every incorporated town with less than
five thousand inhabitants, unless the charter of
said town other,vise provide, there shall be elected annually,
on the fourth Thursday in May, one elector of the said town,
who shall be denominated the mayor, and six other electors,
who shall be denominated the councihnen of said town.
The mayor and councilmen shall constitute the council of said
town."
Section 15, Chapter 54, Code of Virginia 1873.
Here, then, by the provisions of Section 14 of the Constitution of 1869 and Chapter 54, Code of 1873, one is confronted with the fact that it did not so much matter what one
called the beast; but rather, that it conform to the standard
established by the Constitution and Code. That is to say, an
incorporated community even though called "To'vn of A"
if having a population of five thousand or more was subject
to the Code provisions applicable to cities, whereas the
municipal corporation called "Town of B" having a population of less than five thousand 'vas governed by distinctly
different Code provisions. On the other hand, however, all
of those municipal corporations chartered as cities were
subject to the Code provisions applicable to towns having a
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population of five thousand or more. One should also note
that by the Constitution of 1869 is established the "five
thousand" line of demarcation.
The General Assembly of Virginia, revised and rearranged
the general statutes of the Commonwealth into the Code
of Virginia of 1887, and very much in accord with the
foregoing views established as a rule of construction the
following definition:
"The word 'city' shall be construed to mean a to'vn containing a population of five thousand or more and having
a corporation or hustings court; and the word 'town' to mean
an incorporated town containing a population of less than
five thousand ... "
Section 5 (16), Title 2, Code of Virginia 1887.
In accord with the declared rule of construction, the General Assembly adopted Chapter 44, Title 16, Code of Virginia
1887, which did not vary in its substantive provisions a great
deal from ·the Code of 1873. The Code of 1887
page 222 ~ did, ho,vever, provide the first material effort
to distinguish between municipal corporations on
a name basis; that is to say, those municipal corporations
having a population of five thousand or more and a corporation or hustings court 'vere denominated cities and were subject to the code provisions governing cities, 'vhile those
municipal corporations having a population of less than
five thousand were denominated to,vns and \Vere subject to the
code provisions governing to,vns.
The next significant development in the area under consideration was the formulation of a method whereby th<:~
transition from town to city could be accomplished; i.e., a
uniform formula for establishing the population of any given
municipal corporation. Such a method 'vas established by
the General Assembly in 1892 by an act entitled;
"An ACT to provide for the enumeration of the population of towns claiming to have five thousand or more inhabitants with a vie'v of being chartered as cities in accordance 'vith the constitution." Chapter 595, Acts of Assembly 1891-92, at page 934.
The method established by the Act of 1892 of dividing
a town into four parts, and having two court-appointed
enumerators canvass each of said parts is substantially the
same as the method of determining the population of any
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specific municipal corporation for purposes of transition from
town to city between United States censuses now provided
in the Code of Virginia 1950 (as amended).
From 1892 to 1902 no further developments of importance
to this discussion occurred in the field of municipal government, but in 1902 the present Constitution of Virginia was
adopted with some substantial effect upon the status, organization and operation of municipal corporations. Constitution of Virginia, Article VIII, Section 116, above cited
in its entirety is particularly noteworthy in that it re-established the "five thousand inhabitants" criteria as the point
of differentiation between that form of municipal government
lrnown as city government and that form of municipal government known as town government. Moreover Section 116
established as the method of determining the population of
an incorporated community the last United States
page 223 ~ census, prefaced by the language, "shall be governed by ... " (emphasis ours) which by the Constitution itself is mandatory phraseology. See in this regard
Constitution of Virginia, Article XVI, Section 198, (as
amended 1928), wherein it is declared:
"In conferring a power or imposing a duty, 'may' is
permissive and 'shall' is mandatory ... "
The one other significant constitutional change from past
practice 'vrought by the adoption of Section 116 was to eliminate the mandatory Constitutional provision requiring that
every city have a corporation or hustings court. Constitution
of Virginia, Article VI, Section 98, from and after 1902
governs the establishment of the city courts of this Commonwealth, and is quite immaterial to this discussion.
Section 116 has remained in the form of its adoption in
1902, notwithstanding the fact that many portions of the
Constitution of 1902 have been amended through the years.
Not only, ho,vever, has Section 116 not been amended, it has
in fact 'vithstood at least one effort to amend the population proviso upward to ten thousand when, in 1954, the State
Senate refused to adopt the proposed amendment the second
time.
In 1950 the General Assembly had created a commission
to study urban growth in this Common,vealth. The commission-the "Abbott Commission" after its chairman the Honorable Earl L. Abbott, Judge of the Nineteenth Judicial
Circuit-made an extensive study in regard to the problems
of urban growth in Virginia and filed its report with recom-
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mendations in 1951. Insofar as is germane to this discussion
the "Abbott Commission" determined that the standard es·tablished by Constitution of Virginia, Article VIII, Section
116, for determining which iJJCorporated communities were
cities and which \Vere towns 'vas in 1nodern day Virginia
unrealistic; however, the real significant feature of the report
is the recommendation of the commission in view of its factual
determination which recommendation reads as follo,vs;
page 224

~

"In order to bring our municipal government
requirements into line with modern conditions,
the Commission recommends the changing of the Constitutional definition of cities from the present 5000 population for
cities of the second class and 10,000 for cities of the first
class to 10,000 and 20,000, respectively. In order not to disrupt existing municipal governments, however, the change
should be prospective only in its application -and should be
limited to the formation of new cities or changes in city classification occurring in the future." Report of the Conunission
to Study Urban Growth, House Document No. 13, at page 20.
(emphasis ours)
Of course, no such recommendation as the Commission made
would have been necessary if the co1nn1ission had viewed the
Constitutional mandate as permissive only. The recomnlendation culminated in a proposed constitutional amendn1ent which
was never sub1nitted to the electorate by reason of the action
of the State Senate above related.
In view of the long history of the development of municipal corporations in the Common,vealth of Virginia \Vith the
final emergence of the two \Veil-defined and distinct types
establisl1ed by the Constitution of 1902, one \Vho asserts that
the incorporated community operating as the Town of Salem
is not in fact a city assumes a totally untenable position. In
support of this conclusion one need look no further than the
case of Henrico C O'ltnty v. City of Richmond, 177 Va. 754,
15 S. E. 2d 309, wherein the ·virginia Supreme Court of
Appeals speaking through Mr. Justice Eggleston, prior to
his elevation to Chief Justice, stated:
"The Constitution of 1902 recognizes three well-defined
classes of subdivisions of the State, namely, counties, cities
and towns. Article VII (§§ 110 to 115, both inclusive) deals
with the organization and government of counties. Article
VIII ( §§ 116 to 128, both inclusive) deals with the organization and government of cities and towns. These clearly de-
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fined subdivisions are still retained and· recognized in the
Constitution as amended in 1928." 177 Va. 754 at 779.
Of similar import, but perhaps somewhat more succinctly
stated is the policy postulated by Mr. Justice Staples in the
case of Norfolk County v. City of Portsmouth 186 Va. 1032,
45 S.E. 2d 136, wherein it was said,
page 225

~

"In 1906, about two years after the enactment
of the annexation statute, Code 1942, § 2956 et
seq., in Henrico County v. Richmond, 106 Va. 282, 299, 55
S.E. 683, 117 Am. St. Rep. 1001, this court found that the
legislature had established a policy of annexation by municipalities as a public necessity, and since that thne said policy
has been consistently adhered to and repeatedly approved
by this court. The consolidation of contiguous urban areas
under one municipal government, 'vhen appropriate conditions exist, has been encouraged. Section 126 of the Constitution imposes upon the General Assembly the mandatory
duty of enacting legislation to provide for this, and our annexation statutes were passed in discharge of that duty.
This policy with res.pect to municipal governrnent is further
exemplified by statutes providing for the conversion of a town
into a city of the second class when its population is found to
amount to 5,000, and for the conversion of such city to one of
the first class when its inhabitants number 10,000. Code of
Virginia, sections 2896, 2910. See also, Constitution of Virginia, Section 116." 186 Va. 1032 at 1039-40, (emphasis ours).
Similarly, Mr. Justice Staples, in the same case found that
the State had established,
"' [T]he policy of placing urban areas under citJJ government and keeping rural areas under county government.'"
186 Va.l032 at 1045, (emphasis onrs).
One further comment seems to be in order in the line of
judicial declaration and interpretation, and that is specifically in regard to the constitutional standard of five thousand inhabitants as the point of differentiation between cities
and to,vns in said Section 116. That population generally, and
specifically in regard to distinguishing between cities and
towns, is a valid criteria can be subject to no doubt in view
of the determination of the Supreme .Court of Appeals of
Virginia when it announced:
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"A classification in a statute must be natural, reasonable,
and appropriate for the occasion. Classifications based on
population differences are found in the Constitution of Virginia and in many acts of the General Assembly. Cities and
towns are classified by population in the Constitution, sections 98 and 116 and in Virginia Code, 1942, (Michie), sections 2881, 2886, 2910. Such classifications have been sustained by this court in a number of cases as justified by the
differences in local public services, tax systmns, and governmental organization." City of Newport News v. Elizabeth
City County, 189 Va. 825 at 840-41,55 S.E. 2d 56.
page 226

~

The final observations of this memorandum
shall be directed to a discussion of present Code
sections which, when read out of context, appear to cast a
shadow of uncertainty upon the provisions of Section 116.
Needless to say, if these sections of the Code, in or out of
context, cannot be reconciled with the Constitution they must
give way to the supremacy of the Constitution. One section
of the Code of 1950 (as amended) which, 'vhen read alone
seems to alter the provisions of Section 116, reads in part as
follows;
"As used in this chapter the words 'incorporated communities' shall be construed to relate only to cities and towns;
all incorporated communities having within defined boundaries a population of five thousand or more and 'vhich have
been chartered as such by the General Assembly or have been
declared to be such in the manner provided by la'v shall be
known as cities, and all other incorporated communities shall
be lmown as towns; .. " Section 1.5.1-792, Code of Virginia
1950 (as amended).
. In vie'v of the principal of constitutional law that a constitutional amendn1ent must specifically be adopted by the electorate, it cannot be seriously argued that a mere statutory codification effectuates an amendment of the Constitution. Moreover, it is presmned that a legislature acts with full cognizance
of its constitution in a constitutional manner. With these
guiding principles in mind, one needs but to read the abovequoted Code section to glean its true meaning. Section 15.1792 in accord with Section 116, Constitution 1902 sets out the
prescribed population standard and goes on to recite, "and
which have been chartered as such by the General Assembly
or have been declared to be such in the manner provided by
law ... " One cannot seriously question that the Constitution,
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the source of our law, l1as declared that all incorporated
communities having within defined boundaries a population
of five thousand or more shall be known as cities. Likewise,
the Constitution of 1902 prescribed a method of government
of both cities and to,vns irrespective of charters.
page 227 ~ 1vioreover, Section 15.1-983, Code of Virginia 1.950
(as amended) provides in regard to the charter
of a town upon becoming a city of the second class as follows:
"[I]ts charter, if it has one, shall remain in full force and
effect insofar as its provisions do not conflict 'vith this
chapter, ... " Section 15.1-983 Code of Virginia 1950 (as
.amended).
As a practical matter, the effect of Section 15.1-983 is to
convert a to'vn charter into a city charter. That the provision of Section 15.1-983 is self-executing is undeniable.
It must therefore be concluded that Seetion 15.1-792 is .not
an attempted restriction on Section 116, Constitution 1902
insofar as determining 'vhich municipal corporations are
cities and which are towns and that the chartering provision
of said Section 15.1-792 is not in fact an additional requirement to becoming a city, as the General Assembly most
assuredly would not attempt to rise above the instrtunent
of its creation and authority.
The other section of the Code which appears to limit the
effect of Section 116, Constitution 1902, is Section 15.1-978
Code of Virginia 1950 (as amended) which, in essence, provides a permissive method of transition from town to city.
When vie,ved in light of all the surrounding circumstances
as heretofore pointed out, it is obvious that the General
Assembly's sole purpose for enacting Section 15.1-978 was
to give those towns attaining the five thousand population
plateau after the last preceding United States census an
opportunity to become a city of the second class 'vithout
awaiting the next succeeding United States census some
years hence. Logic again dictates that the explanation advanced must be accepted or else the result would be to determine that the legislature has made permissive that which
the Constitution makes mandatory.
One further comn1ent in order to establish 'vhy it makes
a difference 'vhether the municipal corporation operating as
the Town of Salem is a city or a to,vn seems to be pertinent
to this discussion. This question is best ans,vered by allusion
to the comment that follows;
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"As a part of a county, a town makes financial
contributions towards the creation of public assets in the \Vhole county. In return, it receives certain services
and benefits from the county, governmental and ministerial.
The town, upon becoming a city, separates from a political
subdivision of which it was a part and becomes an independent political subdivision, except as to certain joint
services specified in Code, § 15-104 [Now § 15.1-1005]. Thereafter both county and city have fiscal independence, except
for the possible debt assumption by th(l city of a just and
reasonable proportion of any existing debt of the county.
The property of the toum. is specifically transferred to the new
city, and the latter becomes liable for the debts and obligations of the town,§ 15-84 [No\v ~ 15.1-984]. (emphasis by the
court)
In annexation and transition proceedings the effect upon
the county is the same with respect to reduction of its taxable values. In both the requirements of debt assumption
are to offset the reduction in the ability of the county to pay
its obligations incn1-red on the basis of its taxable values."
Colo·nial Heights v Chesterfirld Cottnt:11, 196 Va. 155, 167;
82 S. E. 2d 566.
In view of the separate and distinct natures of cities and
towns as above pointed out, one must conclude that a qualified
voters' petition seeking annexation to a town cannot be
construed as such a petition seeking annexation to a city.
Moreover, such a petition seeking annexation to a town
cannot be amended to seek annexation to a city. That is to
say the fact of sPeking annexation to a town \Vhen in fact
the municipal corporation is a city is n1ore than a mere misnomer. This is true because in ordinary, daily, accepted
terminology the people of this Commonwealth recognize as
entirely separate and distinct municipal corporations known
as cities and tl1ose kno\vn as towns and further recognize a
vast distinction betw<?en the right, duties, responsibilities,
obligations, etc., of cities and towns.
CONCLlJSION
In vie"r of tlw n1andatory provisions of Constitution of
Virginia, Article VIII, Section 116, the cases upholding the
constitutionality of the provisions of Section 116 decided by
the Supreme Court of Appeals of ·virginia and the many
Code provisions in accord therewith, one must
page 229 ~ conclude that the incorporated community op~rat-
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·mg as the Town of Salem is in fact a city by
reason of the fact that by the last United States census the
said incorporated community had within define boundaries
a population of 16,058, a figure which is far in excess of
5,000. In consequence of which, the petition heretofore filed
herein seeking annexation to the incorporated community
known as the "Town of Salem" is invalid and these proceedings are void ab initio and should be dismissed.
Respectfully submitted,
CITY OF ROANOKE
By: WILLIAM B. HOPKINS
Special Counsel
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PRELIMINARY STATEMENT
The City of Roanoke has filed a Motion to Dismiss the
Petition for Annexation. Roanoke contends that Salen1 is
not a town but is a city. The Motion is based on Section
116 of the Constitution of Virginia. The same point is raised
in Paragraph 1 of the Answer filed by the City of Roanoke.
The Motion should be dismissed and Paragraph 1 of R~a
noke's Answer should be quashed.
THE CITY OF ROANOKE HAS NO STANDING
TO RAISE THE QUESTION OF THE STATUS
OF THE TOWN OF SALEM
The City of Roanoke is not an original party to this action.
They are mere interveners. Roanoke is in this case solely
under the authority of Code Section 15.1-1036. Roanoke must
be "affected thereby" in order to appear and be made a party
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defendant to the case. Roanoke is a separate municipal
corporation and is not affected by the legal status of Saleni.
An Annexation Court is a court of limited jurisdiction.
The powers of an Annexation Court are specifically set out in
Code Section 15.1-1042. These powers do not
page 231 ~ include the power on the part of an Annexation
Court to determine the legal status of the Town
of Salem.
The City of Roanoke contends in its Motion to Dismiss
that it is an intervener. The fact that Salem l1as the status
of a town infringes no legal right of the City of Roanoke.
Therefore, Roanoke would have no right to claim in an intervening position that Salem is a city. In 39 A·merican Jurisprudence 934:
"It is universal that no one has any right to intervene
in any action unless he has some right to protect 'vhich is
not being protected."
The original petitioners do not contend that Salem is a
city. Salem, the original defendant, does not contend that
it is a city. Therefore, the intervener cannot raise this new
issue in its status as an intervener. In 39 American Jurisprudence 950:
"Intervention is not an independent proceeding, but an
ancillary and supplemental one which, in the nature of things,
unless otherwise provided for by legislation, must be in subordination to the main proceeding, and it may be laid down
as a general rule that an intervener is limited to the field
of litigation open to the original parties. Ordinarily, in the
absence of statute, one is not permitted to intervene to assert
a claim adverse to both of the original parties to the subject
matter of a suit, or to raise questions which might be a
subject of litigation with one of the parties to the original
suit but which are extraneous to the controlling question to
be decided in the principal suit. Frequently, the statutes
and rules of practice governing intervention expressly stipulate that intervention shall be in subordination to and in
recognition of the propriety of the main proceeding, but aside
from any such express declaration the rule is stated to be
that one who intervenes in a pending .action ordinarily must
come into the case as it exists and conform to the pleadings
as he finds them, or that he must take the case as he finds it.
By this, it is generally meant that he cannot avail himself
of or urge mere irregularities in the proceeding which the
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original parties have expressly or impliedly waived, or of
defenses which are personal to them."
page 232

~

And Further, in
page 951:

39

American Jurisprudence,

"As a general rule, an intervener is not allowed to assail.
the jurisdiction of the court or to charge laches on the part
of the plaintiff in bringing the suit or to object to pleadings
or process which the defendant or other party against whom
it is employed has submitted to without objection. Havipg
been permitted to co1ne into the cause because of his interest
in the subject matter of the suit, the intervener is restricted
to the issue as to such subject matter and cannot insist on
raising or trying other issues not involved."
39

We also come within the fundamental rule, as set out in
American Jurisprudence 860:

" ... a court may and properly should refuse to entertain
an action at the instance of one 'vhose rights have not been
invaded or infringed, as where he seeks to invoke a remedy
in behalf of another who seeks no redress."
THE CLAUSE IN THE CONSTITUTION IS
PERMISSIVE AND NOT MANDATORY
The Motion is based upon the following clause in Section
116 of the Constitution of Virginia:
"All incorporated communities, having within defined
boundaries a population of five thousand or more, shall be
known as cities."
This clause is not mandatory but is permissive, directory or
speaking of the future.
This clause does not state that such incorporated cotnmunities "shall be" but it uses the term "shall be kno'vn as".
A later part of the same section gives directions to the
General Assembly as to methods of determining population.
This clearly indicates that further action is needed on the
part of the Legislature.
page 233

~

TI-IE GENERAL RULES

The general rule of construction is found in 11 Anwrican
Jurisprudence, page 687:
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"The use of the word "shall" is generally considered as an
indication of the mandatory character of the provision, although it has been held that in the construction of a Constitution, the word "shall" may receive a permissive interpretation when necessary to carry out the true intent of the provision in which that 'vord is found."
Two case notes on page 879 of 82 Corpus Juris Secundum
also gives us guidance :
"Ordinarily, the word "may" as used in a statute is directory and word "shall" is mandatory, but words "may",
"shall", "must" and "will" are elastic and are often used
'vithout discrimination and treated as interchangeable. In
re Trusteeship of First Minneapolis Trust Co., 277 N.W. 899,
202 Minn. 187."
"Connotation of word "shall" is not fixed and inviolate
and its meaning in particular cases, however difficult of determination, must be gained primarily from legislative intent
as shown by the context in which word is used. Teece v.
Boyle, 102 N.E. 2d 347, 345 Ill. App. 88."
And in 82 Corpus Juris Secundum, page 881:
"The word "shall" may be construed as merely permissive
where the language of the statute as a whole, and its nature
and object, indicate that such was the legislative intent, and
where no public benefit or private right requires it to be
given an imperative meaning. Where a statute makes that
legal and possible which otherwise there would be no authority to do, it 'viii be construed as permissive only, although
using the word "shall."
And in the Sup.plement to Page 877, 82 Corpus Juris
Secundum:
"However, it has been held that the word "shall" is not
always imperative."
page 234 }

THE LEGISLATIVE HISTORY

A page of history is worth a volume of logic in correctly
construing this phrase from the State Constitution. In 4
Michie's Jurisprudence, 95:
"The framers of the constitution are presumed to have
been aware of prior decisions of their own courts and of
legislative acts construing words or phrases, and to have used
such words or phrases in the light of sucl1 construction."
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: ·See .also Oity of Roanoke v. James W. Michael's Bakery
Corporation, et al, 180 Va.132, 21 S.E. 2d 788.
The constitutional provision involved was contained in
the Constitution of Virginia of 1902. We have checked the
Constitution of Virginia that was effective prior to 1902 and
find no definition of a city or a town. This previous con•stitution is contained in the Code of Virginia of 1887. On
Page 42 of the 1887 Code there is a section covering governments of cities and to,vns. It refers to each city or town
in the State containing a population of five thousand and
states that there shall be elected a city judge who shall hold
a corporation or hustings court of said city or to,vn. This is
in Section 14 of Article VI.
We do find in the Code of 1887 the definition of a city
and of a town. We find the following in Section 5 (Sixteenth)
on page 54:
"Sixteenth, "City," '.'Town," "Council." The word "city"
shall be construed to mean a to'vn containing a population
of five thousand or more and having a corporation or hustings
court; and the word "town" to mean an incorporated town
containing a population of less than five thousand. The word
"council" shall include any body or bodies authorized to make
ordinances for the government of a city or town."
This rule of construction of the 1887 Code was in effect
at the time of the 1892 Legislature. With this
.page 235 ~ rule of construction in n1ind, the General As._
sembly, in 1892, passed the follo,ving enabling
legislation, which is substantially the same as the present
enabling legislation:
"CHAP. 595-AN ACT to provide for the enumeration of
the population of towns claiming to have five thousand or
more inhabitants with a vie'v of being chartered as cities in
accordance with the constitution.
APPROVED MARCH 2, 1892.
1. Be it enacted by the general assembly of Virginia, That
any town in the state claiming to have a population of five
thousand or more, and wishing to be incorporated as a city,
may, through Hs mayor and council, apply to the county
court of the county in which it is situated, or to the judge
thereof in vacation, to have a legal enumeration of its population. Wben said application is made it shall be the duty
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of ·said. court, or the. judge thereof in vacation, forthwith. to
divide: such town into 'four districts, with well-defined bound~
ariesr .numbered one, two, three, and four, and to appoint for
each of said districts two enumerators, one of whom shall
be a resident of the county in which said town is situated
outside of said town, and recommended by the board of supervisors of said county, and the other a resident of said
town, and recommended by the council thereof. In the absence
of recommendations the judge must proceed to .make the
aforesaid appointments. Before entering on their duties they
shall take an oath, before some notary public or other officer
qualified to administer oaths under the laws of this state;
for the faithful discharge of their duties." .... (Underscoring ours)
The General Assembly of 1.892 considered the rule of construction then in effect to be permissive, as well as any
pertinent constitutional provision.
The framers of the Constitution of 1902 are presumed to
have been aware of this legislative act of 1892, which construed the rules of construction then in effect as being permissive. The same definition of a city and of a
page 236 ~ to'vn that was put in Section 116 of the 1902
Constitution was adopted by the 1903 General
Assembly and was incorporated in Section 1013 (a) of the
Code of Virginia (see page 412 Acts of Assembly, Extra
Session 1902-3-4). This. same General Assembly also enacted
the following :
"Enumeration of the population of towns in which it is
claimed there are five thousand or more inhabitants, with a
view of providing when they shall be incorporated as cities,
in accordance with the Constitution, and providing when
such incorporated communities shall be lmown as cities.
(1) Any town in the State claiming to have a population
of five thousand or more, and wishing to be incorporated as
a city, may, through its mayor and council, apply to the
circuit court of the county in which it is situated, or to the
judge thereof, in vacation, to have a legal enumeration of its
population. When said application is made it shall be the
duty of said court, or the judge thereof, in vacation, forthwith to divide such town into four districts, with well-defined
boundaries, numbered one, two, three, and four, a;nd to appoint for each of said districts two enumerators, one of whom
shall be a resident of the county_ in which said town is sit~ated,
outside of said town, and recommended by the board .~f
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supervisors of said county, and the other a resident of said
town, and recommended by the council thereof. In the absence
of recommendations the judge must proceed to make the
aforesaid appointments. Before entering- on their duties
such appointees shall take an oath before some notary public
or other officer qualified to administer oaths under the la,vs
of this State for the faithful discharge of their duties."
(Underscoring ours)
See Page 413, .Acts of .Assembly, Special Session 1902-3-4.
It is noted that this General Assembly was in session
just after the adoption of the Constitution of 1902, that this
General Assembly used the same definition of city as adopted
by the framers of the Constitution and in the same Legislation, enacted an enabling provision 'vhich, by its
page 237 ~ very terms, was permissive. This contemporary
. construction of the 1902 Constitution by the 1903
Legislature 'vould be governing in this case. In 4 1\Iichie's
Jurisprudence, page 97 :
"Contemporaneous and Practical Construction. In case of
doubtful meaning in the words used, we may look to contemporaneous and practical construction. Contemporaneous
construction may consist simply in the understanding with
which the people received it at the time, or in the acts done
in putting it in operation, and which necessarily assume that
it is to be construed in a particular way. Nothing appearing
in a statute or constitution to change the generally accepted
meaning of the terms used, they must be construed according to the general acceptation of their 1neaning at tlte time
they 'vere used.
Strict adherence to the letter of a constitutional provision
is not requisite in a case clearly without the intendment of
the provision. And the contetnporaneous construction placed
upon constitutional limitations is significant, event though
not always decisive. Thus, upon an inquiry as to the true
meaning of a constitutional provision, the rule of practical
construction also applies, and renders it proper to take into
consideration contmnporaneous legislation hnder the provision in question and long acquiescence therein."
And a case note under the sa1ne :
"A contemporaneous construction of the constitution, practiced under and acquiesced in, for a period of years, fixes
the construction, and the courts \\rill not shake or control
it. Stuart v. Laird, (Va.), 5 U. S. (1 Cranch) 299, 2 L. Ed.
115."
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And further, in City of Roanoke v. James W. Michael's
Bakery Corporation, Supra, 21 S.I~. 2d 788:
" ( 5) The practical construction given to a constitutional
provision by public officials and acted upon by the people
is likewise entitled to great weight. Hunton v. Common'vealth, supra, 166 Va. at page 242, 183 S.E. at page 878;
Commonwealth v. Stringfellow, 173 Va. 284, 289, 4 S. E. 2d
357, 359."
page 238

~

When 've consider the general rules of the construction and the legislative history and the
practical construction given this definition in Section 116
of the Constitution, it should be construed as clearly permissive or directory.
THIS DEFINITION IN THE STATJ~
CONSTITUTION IS NOT SELFJ~XECUTING

Roanoke's Motion also fails because the definition relied
upon is not self-executing. The very wording of that phrase
or clause in the Constitution indicates that some action
is needed on the part of the Legislature to give the definition
force. Therefore, no to'vn of five thousand people becomes
ipso facto a city merely because of this definition. In 4
Michie's J urispntdence, page 107:
"One of the well-recognized tests for determining if a constitutional provision is self-executing is whether the right or
duty which it imposes may be enforced without the aid of
legislative enactment. It is not self-executing when it merely
indicates principles, without laying down rules by means of
which those principles may be given the force of law. If
a constitutional provision succeeds another on the same
subject, and the former plainly required legislative action to
become effective, while the latter is ambiguous on that subject, the courts will hold that the latter requires legislative
action also."
And in City of Ne'Wport Ne'Ws v. Wood'Wa.rd, 51 S.JiJ. 193:

"Says Cooley in his work on Constitutional Limitations, p.
121: "A constitutional provision may be said to be self-executing if it supplies a sufficient rule by means of which the
right given may be employed and protected, or the duty im-
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posed may be enforced; and it is not self-executing when it
merely indicates principles, without laying down rules by
means of which those principles may be given the force of
law."
page 239

~

CONCLUSION

There is no 1uerit to Roanoke's Motion to Dismiss. There
is no merit ·to Paragraph numbered 1 of Roanoke's .Answer.
Salem is, and remains a town until Salem wishes to take
action under the appropriate enabling Statute of the Code
of Virginia.
Filed June 3, 1966. F.L.H.
Respectfully,
By ROBERT T. WINSTON, JR.
Counsel for the Town of Salem
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PETITION TO INTERVENE

To the Iionorable Fred L. Iloback, Jack llf. lJfatthews and
Raymond J. Boyd, Judges of the Special Three-Judge Annexation Cottrt:
The undersigned persons, by counsel, hereby request permission of this Honorable Court to intervene in this cause by
reason of the follo·wing:
I. The undersigned are residents andjor freeholders of the
County of Roanoke outside of the area sought to be annexed
to the To'vn of Salem in this cause.
II. The undersigned are opposed to said annexation to the
Town of Salem by reason of the following:
(1) That the proposed annexation to the Town of Salem
is not necessary or expedient considering the best interests
of the Town of Salem, the area sought to be annexed and
the County of Roanoke and its residents as a whole.
(2) That by detennination of a prior Three-Judge .Annexation Court, the Town of Salem has already reached its
natural eastern growth boundary and any annexation of the
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area subject to the present proceeding 'vould extend the
eastern limits of said Town into an area of the County of
Roanoke fro1n which the natural topography excludes said
Town.
(3) That by reason of Constitution of Virginia, Article
VIII, Section 116, the To\vn of Salem, having a population
of 16,058 inhabitants according to the 1960 United States
Census, is in fact a city and as such is not governmentally a
part of the County of Roanoke \Vhose territory it seeks
to annex.
page 241 ~ WHEREFORE, the undersigned request permission to intervene in this suit and pray the
Court to deny the nnexation sought by reason of the aforegoing, and be given leave to file an ans,ver or such other
pleadings as they may deem proper or necessary.
Respectfully,
ROBERT I-I. TURNER, JR.
BETTY K. TURNER
MARION C. BARBEE, JR.
ELvVOOD WILLIA~f SPICI(ARD
GARNETT H. SPICICARD
HELEN 1{. STRANG
H. TURNER STRANG
RICI-IARD L. BARNETT
VIRGINIA K. BARNETT
N. C. CASSELL
E. BRYAN WRIGI-IT
RUTH: W. vVRIGI-IT
J. CECIL-DAVIS
ANNIE Y. DAVIS
vVILLIA~1: PHILLIP REED
MARY ELIZABETH REED
RICHARD ~1:. TRENT
PAUL C. PUCKETT
R. IIER~iAN WEAVER
EVELYN H. WEA·vER
FRAN!{ P. HANCOCK, JR.
CLARE L. M. HANCOCK
ALFRED T. LOYD
THELMA S. LOYD
By W. G. AMMEN
Their Attorney
Filed 6j13 j66. F.L.H.
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ORDER
This day came W. G. Ammen, Attorney for Robert H.
Turner, Jr., et al and moved the Court to file their petition
to intervene in the above-styled cause; and it appearing to
the Court that such request is reasonable and proper, it is
ORDERED that said petition be and the same is hereby
ordered filed. The petitioners are directed to file their answer on or before J nne 30, 1966.
Enter June 13, 1966.
F. L. HOBACK, Judge .

•
page 243

~

PETITION
OF
APPALACHIAN POWER COMPANY
Comes now your petitioner, Appalachian Power Company,
and respectfully represents unto the Court:
(1) It is organized under the la,vs of Virginia as a public
service company and is engaged in the generation, sale, and
distribution of electric energy.
(2) For many years, your petitioner has furnished, and is
no'v furnishing, electric service to the area sought to be annexed in this suit.
(3) Your petitioner 'vas granted a franchise by the Town
of Salmn, dated January 9, 1956, for a period of twenty-four
(24) years. Under its ter1ns, the Town of Salem, which
owns its own electric distribution system, furnishes electric
service to domestic custo1ners within the Town and to com-
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mercial customers using 50 horsepower or less. Appalachian
is granted the right to furnish service to industrial customers
in the Town using more than 50 horsepower.
( 4) If annexation be granted to the Town of Salmn, it may
result in the loss of certain of Appalachian Po,ver Company's customers who now reside in the territory proposed
to be annexed and this 'vould directly and adversely affect
your petitioner.
(5) Accordingly, your petitioner, pursuant to Section 15.11036 of the Code of Virginia of 1950, as amended, respectfully asserts its right to intervene in these proceedings, to
be made a party herein, and to oppose the annexation
sought.
page 244 ~ WHEREFORE, your petitioner, Appalachian
Power Company, prays that:
(1) It be permitted to file this petition;
(2) It be made a party to these proceedings in opposition
to the motion of annexation; and that
(3) Upon hearing, the motion for annexation be dismissed.
Respectfully,
APPALACI-IIAN POWER COMPANY
My LEONARD G. ~1USE
Of Counsel

•

•

•

•

•
F. L. H·.

Filed 6/15/66.
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•

•
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•

THIS DAY came Appalachian Power Company, by counsel, and asked leave to file its petition to intervene in these
proceedings, which leave is granted and the petition is hereby
filed.
Enter this 15 day of June, 1966
F. L. 1-IOBACI\::, Judge
We request the entry of this order:
LEONARD G. MUSE
Of Counsel for Petitioner Appalachian Power Co1npany
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We have seen this order :
EDW. H. RICHARDSON
Commonwealth's Attorney of Roanoke County
NORMAN R. MOORE
Of Counsel for I van R. Young et al
Objected to by TOWN OF SALEM
W. H. JOLLY
Of Counsel for Town of Salem
WILLIAM B. HOPKINS
Of Counsel for City of Roanoke

page 246
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•

•
MOTION

Comes this day City of Roanoke, intervener herein as a
party defendant by leave of court, and moves this Honorable Court to continue the trial of this case to a date at
least thirty (30) days later than the 11th day of July, 1966, in
order to give the City of Roanoke sufficient time to prepare
its defenses to the petition for annexation exhibited herein.
Respectfully submitted
CITY OF ROANOKE
By: WILLIAM B. HOPKINS
Special Counsel
Filed 6/24/66. F.L.H.

•

•

•

•

•
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•
NOTICE

•

•

Please take notice that on the 30th day of June, 1966 at the
Courthouse of the Circuit Court for the County of Roanoke,
Virginia, in Salem, Virginia, at 9:00 A.M. o'clock thereof,
or as soon thereafter as counsel may be heard, the undersigned petitioners, who have intervened in the above-styled
action, will move the Court under the provisions of Section
15.1-1037, Code of Virginia, 1950, as amended, to consolidate
this action with the case of Blanche W. Weddle, et als v.
City of Roanoke and County of Roanoke and to hear them
together by reason of the fact that both actions seek to annex
a portion of the same territory.
Dated: June 23, 1966
Respectfully,
ROBERT H. TURNER, JR.,
et als
By W. G. AMMEN
Their Attorney
Filed June 30, 1966. F .L.H.

•
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•

MOTION
Comes now Robert H. Turner, Jr., et als., by counsel, pursuant to notice heretofore given and moves this honorable
court to consolidate the case of Blanche W. Weddle, et als., v.
City of Roanoke, et al., with the above styled case on the
ground that the petitions filed in the two cases seek to have
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annexed a portion of the same territory to different municipalities, and Section 15.1-1037 Code of Virginia 1950 (as
amended) provides that under such circumstances the court
theretofore constituted to hear the original petition for annexation shall consolidate and hear the cases together.
Respectfully submitted,
ROBERT H. TURNER, JR.,
et als
By: W. G. AMMEN
Their Attorney
Filed 6j30j66. F.L.H.

page 252

~

•
ANSWER
OF
ROBER H. TURNER, JR., et als

•
ANS,VER
Comes no'v Robert H. Turner, Jr. et als, interveners herein,
in ans,ver to the petition for annexation of certain territory to
the To'vn of Salem, l1eretofore tiled by Ivan R. Young et als;
answers and says as follows :
1. That the proposed annexation to the Town of Salem is
not necessary or expedient concerning the best interests of
the Town of Sale1n, the area sougl1t to be annexed and the
County of Roanoke and its residents as a whole.
2. That they along with other qualified voters have petitioned the Circuit Court of the County of Roanoke, Virginia
to have their territory annexed to the City of Roanoke, Virginia under the provisions of Section 15.1-1.034, Code of Virginia, as amended, in that case styled Blanche V·l. Weddle et
als vs. City of Roanoke et al and that both annexation proceedings seek to annex a portion of the same territory.
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3. That by determination of a prior Three-Judge Annexation Court, the Town of Salem has already reached its natural eastern gro'vth boundary and any annexation of the area
subject to the present proceeding would extend the eastern
lhnits of said Town into an area of the County
page 253 ~ of Roanoke from which the natural topography
excludes said Town.
4. That by reason of the Constitution of Virginia, Article
VIII, Section 116, the Town of Sale1n, having a population
of over 16,000 inhabitants according to the 1960 United States
Census, is in fact a city and as such is not governmentally a
part of the County of Roanoke whose te,rritory it seeks to
annex.
Respectfully submitted,
ROBERT H. TURNER, JR., et als
By: W. G. AMl\1:ENS
Their Attorney

•

•

Filed in the Clerk's Office Circuit Court of Roanoke County
Va., June 30, 1966, 19 ........... .
Teste;
JAMES F. TOBEY, Dep. Clerk
page 255

~

•

•

•

PRE-TRIAL ORDER
On June 3, 1966, this annexation proceeding came on to be
heard for a pre-trial conference, pursuant to notice duly
given and pursuant thereto there was convened a Special
Three Judge Annexation Court, consisting of The Honorable
Jack M. Matthews of the Twenty-First Judicial Circuit, The
Honorable Raytnond .J. Boyd of the T'venty-Seventh Judicial
Circuit, and the Honorable F. L. Ifoback of the Twentieth
Judicial Circuit, Resident Judge; there being present Norman R. Moore, Counsel for the Petitioners, R .. S. Kime,
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W. H. Jolly and Robert T. \Vinston, Jr., Of Counsel for
the Town of Salem, Edward H. Richardson and Robert c~
Fitzgerald, Counsel for the County of Roanoke, James N.
Kincanon, City Attorney, and William B. Hopkins, William
L. Martin, James E. Buchholtz and Paul S. Barberey, Counsel for the City of Roanoke.
·
WHEREUPON, the Court heard the argument of Counsel
for the City of Roanoke, Town of Salem, County of Roanoke,
and the petitioners, on the motion of the City of Roanoke to
dismiss the petition on the ground that the To,vn of Salem
was a City and not a Town, and after hearing said argurnents and having considered the ·matter, the Court unanimously ruled the Constitutional provision is not mandatory
but is permissive and that the Town of Salem was not a
City, and overruled the motion of the City of Roanoke, to
which ruling of the Court the City of Roanoke, by counsel,
duly excepted;
WHEREUPON, the Court heard the argument of counsel
for the City of Roanoke, excepting to the validity of the petition filed in this cause and the Commissioners' Report heretofore filed herein, on the ground that certain sigpage 256 ~ natures counted by the Commissioners 've:r;e on
a blank sheet of paper, and. after hearing saiP,
arguments and having considered the same, the Court unanimously ruled that there \Vas no evidence to sustain the allegations contained in said exception and motion and overrt1Jed
the said motion of the City of Roanoke, to which ruling of
the Court the City of Roanoke, ·by counsel, duly excepted.
WHEREUPON, counsel for the petitioners, the County of
Roanoke, the Town of Salem, and the City of Roanoke, stipulated and agreed that certain plats, maps, records, plans and
data, as provided for in Section·15.1-1040 of the 1950 Co~e
of Virginia, as amended, may now be introduced and considered as part of the evidence in this annexation proceeding, without further formal proof thereof, the same having
been marked as Town Exhibits "A", "B", "C", "D", and "m";
It was further stipulated and agreed that the esthnated
population of the County of Roanoke is Seventy-Four Thousand and Forty, that tl1e estin1ated population included within
the present corporate limits of the Town of Salem is Eighteen
Thousand, Five Hundred, and the estimated population of
the area petitioning to be annexed is Six Thousand, Six IIundred and Eighty-Eight.
WHEREUPON, counsel for the petitioners moved the
Court to fix a cut off date for the intervening of any addi-
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tional interested parties or persons affected by this pro.;.
ceeding, which cut off date the Court doth fix as June 15,
1966, after which no additional parties will be permitted to
intervene herein, and the Court doth further fix July 11,
1966, for the trial of this annexation proceeding.
WHEREUPON, counsel for the City of Roanoke objected
to the trial date being fixed as July 11, 1966, upon the ground
that it would not allow the City of Roanoke sufficient time to
prepare for trial of this case, 'vhich objection the
page 257 ~ Court unanimously overruled, for reasons set
forth in the record, and to which ruling of the
Court, the City of Roanoke, by counsel, duly excepted.
And this annexation proceeding is continued.
Enter: June 30, 1966
F. L. HOBACK, Judge
RAYMOND J. BOYD, Judge
JACK M. MATTHEWS, Judge
Special Three Judge Annexation
Court

•
page 258

•

~

•

•

•

•

VIRGINIA: In the Circuit Court of the County of Roanoke,
I, Marcus A. Bieler, a Court Reporter, do solemnly swear
that I will take down and· transcribe the proceedings faithfully and accurately in the above styled case, to the best of
my ability, and be subject to the control and discipline of
the Court. So help me God.
1\IARCUS A. BIELER
Subscribed and sworn to before me this 11 day of July, 1966.
JAMES F. TOBEY, Dep. Clerk

•

•

•

68

Supreme Court of Appeals of Virginia

page 259

~

.

•
MOTION
Comes no'v Robert H. Turner, Jr., et als., by counsel, pursuant to notice heretofore given and 1noves this honorable
court to consolidate the case of Blanche W. Weddle, et als., v.
City of Roanoke, et al., and the above styled case with the
case of Town of Salem v. Co~tnty of Roanoke on the ground
that the petitions filed in the three cases seek to have annexed a portion of the same territory to different municipalities, and Section 15.1-1037 Code of Virginia 1950 (as
amended) provides that under such circumstances the court
theretofore constituted to hear the original petition for annexation shall consolidate and hear the cases together.
Respectfully submitted,
ROBERT H. TURNER, JR., et als
By: W. G. AM}.iEN
Their Attorney
Filed 7/11/66. F.L.H.

page 261
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•

•

STIPULATION
In the event that annexation of any area is granted herein,
the To'vn of Salem and County of Roanoke stipulate that the
final order shall contain among the provisions the follo,ving:
l. The Roanoke County Public Service Authority shall continue to provide service and expand it's system at it's dis-:
cretion within the area annexed. The Town of Salem shall
expand it's sewer and water system within the area annexed
where required by this order or otherwise practicable but
shall in no manner interfere 'vith the operation or expansion
of the systems of the Roanoke County Public Se·rvice Authority.

City of Roanoke v. Ivan R. Young, et al.

69

2. Should the Town of Salem become a City 'vithin five
years from the date of the final order granting annexation
the annexation court shall be reconvened to deter1nine the
ainount of compensation to be paid by the Town of Salen1 to
the County of Roanoke under Section 15.1-1042 of the Code
of Virginia, and such compensation shall include the following
unless hereafter otherwise agreed by the governing bodies
of the To'vn and County.
a. payment for the then value of all public improvements
of the County of Roanoke 'vithin the territory of the new
city or which are rendered unnecessary for the functions of
status. Provided that the Board of Supervisors of Roathe County of Roanoke by reason of such transition to City
noke County shall have the right to retain any
page 262 ~ public improvement of the County 'vithin said
City for the use of the County of Roanoke.
b. Payment for the loss of net revenues, occasioned by the
annexation of the areas, to the County of Roanoke for a period
of five years from the date of such order creating the City.

,V. H. JOLLY
Counsel for Town of Salem
ROBERT C. FITZGERALD
Counsel for County of Roanoke
Filed 7/12/66. F.L.H.

•
page 263

~

COURT'S OPINION
This Court, after having heard the evidence and having
considered the exhibits and the vimv, and having balanced
the equities of the case, is of the opinion that necessity and
expediency of annexation exists as to the ·area sought herein
to be annexed after considering the bPst interests of the
County and the Town, the best interests, services to be rendered, needs of the area to be annexed, and the best interests
of the remaining portion of the County.
The Court, is, therefore, unanimously of the opinion that
all of the area described in the petition and the proceedings
herein, and known as the "Corridor," should be annexed to
the Town of Salem.
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The terms and conditions of annexation are:
That the Town of Salem within five years from the effective
date of annexation, and in accordance with the time schedule
set forth in.the Town exhibits shall furnish the improvements
as set forth in Town exhibits "D", "J", "K" and "L" and
shall also furnish to the area annexed all other town services
now furnished the other citizens of the Town of Salem.
All costs of these proceedings shall be paid by the ToWn
of Salem including the costs of the Commissioners heretofore
appointed herein.
The effective date of annexation shall be at Midnight, December 31, 1966.
A proper Order may be prepared by Counsel carrying out
the decision of this Court, and which Order shall embrace the
various motions made, the rulings of the Court thereon whicn
have not heretofore been set forth in prior Orders, and the
Order shall also note where requested any exceppage 264 } tions on the part of Counsel for any of the parties
hereto, and shall likewise contain an accurate
metes and bounds description of the area embraced within
the "Corridor" to be annexed to the Town of Salem; and shall
likewise contain a provision that if, within five years after
the annexation Order is entered, the Town of Salem becomes
a city, that it shall from and after it becomes a city make
such payments as are provided for or recognized in Section
15.1-1042, paragraphs "c" and "d" of the 1950 Code of Virginia as amended, as this Court shall at that time fix and
determine.
Dated: July 13, 1966
F. L. IfOBACl{
R. J. BOYD
JACK M. MATTHEWS
Special Three-Judge Annexation
Court

•

•

•

•

•

•
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ORDER OF ANNEXATION
This proceeding, instituted on petition of more than fiftyone per centum of the qualified voters of certain territory
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adjacent to the Town of Salem, pursuant to Section 15.1-1034
.of the 1950 Code of Virginia, -as amended, this day came on
.again to be heard on the said petition and notice of said
qualified voters to be annexed to the Town of Salem, upon
the order, entered April 29, 1966, docketing this case upon
the pretrial conference order entered the 3rd. day of June, 1966,
upon the evidence and statements of counsel heretofore taken
and made on July 11 and 12, 1966, upon the motions made
by the City of Roanoke and counsel for Robert H. Turner,
Jr. heretofore made and renewed at the beginning of the
trial of this annexation proceeding, which motions to dismiss this proceeding andjor to consolidate the same with certain other annexation proceedings were overruled by the full
court, to which action counsel for the respective parties duly
excepted, all of which is shown by the transcript herein, upon
the exhibits heretofore filed, all of 'vhich are hereby made a
part of the record in this proceeding, and upon the full and
complete vie'v by the Court of the territory both 'vithin and
beyond the present corporate limits of the Town of Salem,
including the territory herein ordered to be annexed.
page 266 ~ And the Court, being no'v fully advised in the
premises and having matured its judgment and
having reached a unanimous opinion, and reduced the same
to writing, 'vhich written opinion is hereby filed with and
made a part of the record in this cause, the Court doth, accordingly, ADJUDGE, ORDER, and DECREE as follows:
1. fl'ltrisdiction

(a) The Annexation Court, consisting of Judge Jack M.
Matthews of the Twenty-first Judicial Circuit: Judge Raymond J. Boyd of the Twenty-seventh Judicial Circuit and
Judge F. L. Hoback of the Twentieth Judicial Circuit, resident Judge, was duly constituted and convened as provided
by law;
(b) The petitioners, consisting of 1nore than fifty-one per
cenhm1 of the qualified voters of the territory sought to be
annexed to the To'vn of Salem, have fully complied in form
and content in their said petition and the map attached
thereto with the requiren1ents of Chapter 25, Title 15.1,
Article 1 of the 1950 Code of Virginia, as amended, and that
a copy of said petition, notice, and map have been duly
served in accordance 'vith Section 15.1-10.35 of the 1950
Code of Virginia, as amended ;
(c) The Court is satisfied from the evidence that the Town
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of· Salem has fully c01nplied with the terms and conditions
of the last preceding annexation; and,
(d) All proper jurisdictional steps have been taken to
bring this proceeding properly before the court.
2. Necessity and Expediency

The Court is satisfied and hereby determines that the annexation herein ordered is both necessary and expedient, con,..
sidering the best interests of Roanoke County, the Town of
Salem, the best interests, services to be rendered and the
needs of the area herein ordered to be annexed, and the
best interests of the re1uaining portion of Roanoke Coun-

ty.
page 267

~

3. Territory Annexed

The territory 'vhich should be and is hereby
ordered to be annexed to the Town of Salem, contains an area
of 3.91 square miles, and a population of 6,688 persons, leaving an area remaining in Roanoke County far greater than
60 square 1niles. The area ordered to be annexed, after final
determination by the Court, is described by 1netes and bounds
as follows :
F .L.H.
page 268

~

BEGINNING at a point on the southerly right
of way line of U. S. Interstate Route 81, said
point being 1narked by concrete highway monument, said point
being further identified as lying 75 feet southerly from the
center line of the northbound lane of the said U. S. Interstate
Route 81 and being opposite the station 634+57.00 according
to the plans of the Virginia Department of Highways project
number 0081-080-001, G-302, sheet 6; thence leaving the said
southerly right of 'vay of Interstate Route 81 and through
the land of David J. Sink, S. 23° 49' 30'' E. 39.96 feet to a
point; thence 'vith the land of Lester W. Hubbard S. 23°
39' 00" 1D. 756.50 feet to a point, said point being on the line
of R. D. I-Iinchee; thence through the land of Hinchee S. 22°
16' 50" E. 300.73 feet to a point on the line of Milton E.
Showalter; thence with the line of Sho,valter the follo,ving
courses and distances: S. 50° 11' 00'' vV. 82.60 feet; S. 32°
25' 00" E. 246.40 feet; S. 47° 28' 00'' W. 246.80 feet; S. 42°
32' 00'' E. 7.33 feet; S. 11 o 39' 00'' E. ·326.30 feet; S. 51 o 16'
00'' S. 798.00 feet; N. 25° 25' 00" E. 136.00 feet; and N. 58°
28' 00'' E. 28.10 feet to a point corner to Melvin C. Clark, et
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al; thence crossing the land of Clark S. 31 o 13' 00'' E. 217.53
feet to an iron pin marking the northeasterly corner of the
land conveyed to Valleydale Packers, Incorporated; thence
with the line of the said Valleydale Packers, Incorporated
the following two courses and distances; S. 52° 02' 10'' E.
766.01 feet to an iron pin; S. 48° 15' 20" E. 746.50 feet to an
iron pin in a 'vhite oak stump, corner to tl1e land of "\Villia1n
Terry Slusher; thence 'vith the line of Slusher the following
courses and distances: N. 87° 36' 00" E. 490.00 feet; N. 50°
34' 00'' E. 80.75 feet; S. 42° 11' 00'' E. 66.45 feet and N. 87°
23' 00" E. 107.55 feet to a point on the line of John A.. Anderson, III, said point being tl1e north-westerly corner of a 16
foot wide private road; thence 'vith a line of the said 16 foot
wide private road N. 66° 27' 00'' E. 215.00 feet to a point on
the westerly side of \Tirginia State Secondary Route 629;
thence 'vith the westerly side of Route 629 N. 19° 30' 00" W.
78.64 feet to a point; thence crossing said Route 629 and with
the line of The Electric Developers, Inc. N. 63° 29' 00" E.
1,332.89 feet to a 40 inch oak; thence still with the line of
The Electric Developers, Inc. S. 41 o 40' 10'' E. 938.33 feet to a
40 inch oak; thence 'vith the line of Frank L. Keffer S. 42°
09' 10'' E. 771.03 feet to a point; thence still 'vith the line of
Keffer N. 58° 35' 20'' E. 1,173.00 feet to an iron pin on the line
of the North Lakes Subdivision recorded in Plat Book 5,
Page 71 in the Clerk's Office of the Circuit Court of Roanoke
County, Virginia; thence with the line of the said North
Lakes Subdivision S. 31 o 39' 40'' E. 403.49 feet to a concrete
monument; thence 'vith the line of l(effer S. 37° 35' 40'' E.
passing the centerline of State Route 117 at 623 feet, a total
distance of 688.15 feet to a point on the southerly right of way
line of the said State Route 117; thence with the said
southerly right of way line of State Route 117 S. 52° 32' 10''
"\V. 137.86 feet to a concrete highway monument, said concrete high,vay monument marking a point of curve of the
said high,vay; thence still 'vith the said southerly right of
w:ay of State Route 117 and 'vith a curve to the left whose
delta angle is 6° 06' 30'' and 'vhose radius is 1,866.86 feet,
a chord bearing and distance of S. 49° 28' 55" W. 198.93 feet
to a point of the intersection of the said State Route 117 and
the line of Maye S. Brammer; thence 'vith the line of
Brammer S. 35° 04' 40'' E. 1,019.15 feet to a
page 269 ~ point; thence 'vith the line of Edwin D. Showalter
S. 30° 24' 30'' W. 525.49 feet and S. 30° 35' 00''
W. 506.44 feet to an iron pin said iron. pin being on the
northerly right of way line of State Route 11.6 (Cove Road) ;
thence crossing Cove Road S. 17° 20' 00'' "\V. 43.72 feet to a
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point on the southerly right of way line of the said State
Route 116; thence with the line of R. L. Clifton the following course and ·distance: S. 6° 10' 40'' W. 1,684.05 feet to a
point on the line of the revised Westview Terrace Subdivision, recorded in Plat Book 4, Page 44, in the Clerk's Office
of the Circuit Court of Roanoke County, Virginia; thence 'vith
the said line of the Westview Terrace Subdivision the following courses and distances: S. 5° 35' 40'' W. 315.94 feet; S. 5o
24' 00'' W. 438.44 feet; S. 5o 29' 20'' W. 84.99 feet, and S. 5o 28'
50'' W. 696.54 feet to an iron pin on the southerly side of
Guernsey Lane; thence with the line of the Hemlock Hills Subdivision recorded in Plat Book 4, Page 5, in the Clerk's Office
of the Circuit Court of Roanoke County, Virginia, S. 5o 31' 10"
W. 780.27 feet to a point on the southerly right of way of
Hershberger Road, said point intersecting the present corporate limits of the City of Roanoke, Virginia; thence with
the present corporate limits of the City of Roanoke as set
out in the Decree of Annexation entered July 30, 1948, in
the suit of City of Roanoke vs. County of Roanoke and
recorded in Common Law Order Book 19, Page 368, of the
records of the Clerk's Office of the Circuit Court for the
County of Roanoke, Virginia; N. 82° 07' W. 150.26 feet; N.
87° 35' W. 1000.0 feet; N. 87° 59' W. 74.2 feet; S. 85° 59'
W. 150.9 feet crossing Virginia Route 117 to a point on the
west line of Virginia Route 117; thence 'vith same N. 6°
52' E. 74.1 feet to a point in the south line of the Bowers
Road; thence with same S. 70° 37' W. 354.5 feet to a point
in the center of Peters Creek; thence down the center of
Peters Creek the following courses and distances, i.e.: S.
30° 55' E. 155.0 feet; S. 33° 47' W. 63.0 feet; S. 3° 02' W.
58.0 feet; S. 17° 40' W. 52.3 feet; S. 69° 23' W. 171.0 feet;
S. 21o 25' W. 66.5 feet; S. 24° 05' E. 111.3 feet; S. 77° 53'
E. 108.0 feet; S. 17° 12' E. 72.0 feet; S. 20° 13' W. 120.0 feet;
S. 15° 43' E. 85.7 feet; S. 47° 31' "\V. 86.0 feet; S. 24° 27' W.
74.0 feet; S. 7° 18' E. 63.0 feet; S. 11° 06' W. 131.0 feet; S.
1° 32' W. 77.0 feet; S. 19° 20' E. 76.3 feet; S. 27° 20' W. 83.5
feet; S. 0° 51' E. 71.0 feet; S. 17° 43' E. 160.7 feet; S. go 46'
,V. 93.0 feet; S. 26° 00' E. 81.5 feet; thence S. 78° 47' E.
crossing Virginia Route 117, 290.7 feet to a point in the
center of Peters Creek; thence leaving Peters Creek and
with the east line of Virginia Route 117 S. 19° 14' "\V. 93.3
feet; S. 21o 01' W. 102.00 feet;. S. 31o 06' W. 104.9 feet; S.
49° 11' W. 106.1 feet; S. 72° 06' W. 97.9 feet to a point on
the north line of U. S. Route 460 (Melrose Avenue); thence
with said north line S. 56° 25' E. 93.6 feet; S. 69° 34' E.
100.0 feet; and S. 74° 43' E 132.3 feet to a point in the center
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of Peters Creek; thence down the center of Peters Creek
crossing U. S. Route 460 (Melrose Avenue) S. 10° 38' W.
138.5 feet; thence still 'vith the center of Peters Creek S.
25° 18' W. 102.0 feet; S. 3° 55' E. 180.0 feet; S. 5° 21' W.
373.0 feet; S. 6° 18' E. 7g.o feet; S. 24° 40' E. 186.4 feet;
S. 10° 24' E. g1.0 feet; S. 26° 11' E. 165.0 feet; N. 82° 05'
E. 214.5 feet; S. 40° 58' E. 137.0 feet; S. 22° 53' W. 113.0
feet; S. 25° 30' E. 123.5 feet; S. 4° 53' W. 274.0 feet ; S. go
16' E. 110.0 feet; S. 3° 37' W. 84.0 feet; S. 42° 48' E. 308.0
feet; S. 6° 00' W. sg.o feet; S. 43° 45' E. 83.0
page 270 ~ feet; S. Qo 48' E. 150.0 feet; S. 23° 00' E. 229.0
feet; S. 20° 40' W. 84.0 feet; S. 46° 25' E. 179.0
feet; S. 17° 25' W. g2.0 feet; S. 66° 25' W. 231.6 feet; S.
89° 18' W. 65.0 feet; N. 39° 00' W. 68.0 feet; S. 77° 50' W.
72.0 feet; N. 63° 10' W. 163.5 feet; S. 5go 08' W. 346.0 feet to a
point in Virginia Secondary Route 1431 (Salein Turnpike,
N. W.); thence still with the center of Peters Creek S. 30°
34' W. 120.5 feet; S. 60° 35' W. 216.3 feet; S. 33° 00' W.
171.3 feet; S. 32° 30' E. 145.3 feet; S. 12° 05' E. 224.2 feet;
S. 24° 48' vV. 107.6 feet; S. 71o 19' W. 171.9 ~ect; S. 44°
45' W. 224.4 feet: S. go 04' W. 235.2 feet; S. go 05' E. 99.0
feet; S. 2° 05' E. 200.7 feet; S. 23° 00' E. 196.9 feet; S. 37°
30' E. 184.0 feet: S. 24° 04' E. 4g0.8 feet; S. 34° 35' E. 229.7
feet; S. 16° 30' E. 94.4 feet; S. 60° 15' E. 137.6 feet; S. 75°
37' E. 153.5 feet; S. 78° 27' E. 127.0 feet; S. 88° 54' E. 105.0
feet; N. 84° 43' E. 11g.o feet; S. 71 o 40' E. 94.5 feet; S.
48° 00' E. 158.0 feet: S. 24° 07' E. 100.2 feet; S. 15° 53' W.
55.9 feet; thence crossing Virginia Secondary Route No.
1432 (Shenandoah Avenue, N. "\V.) S. 5° 55' E. 73.0 feet;
thence continuing down the center of Peters Creek S. 32°
51' W. 179.3 feet; S. 0° 40' E. 148.5 feet; S. 4° 52' W. 1g1.0
feet; S. 26° 00' E. 104.5 feet: S. 43° 30' E. 252.7 feet; S. 62°
37' E. 134.5 feet; S. 1o 44' E. 84.0 feet; S. 24° 12' W. 122.0
feet; S. 17° 12' E. 5g.o feet: S. 45° 15' E. 87.0 feet: S. 26°
24' "\V. 122.0 feet; S. 8° 50' E. 245.5 feet: S. 34° 40' E. 86.0
feet: S. 57° 02' J~. 128.0 feet; S. 80° 55' E. 154.0 feet; S. 14°
33' E. 116.5 feet; S. 73° 02' E. 310.0 feet; N. 54° 40' E. 85.0
feet; N. 78° 50' E. 79.0 feet; N. 39° 32' E. 174.5 feet; S.
80° 58' E. 109.0 feet; S. 59° 23' E. 95.0 feet; S. 88° 55' E.
164.0 feet; S. 28° 10' E. 118.5 feet; S. 75° 25' E. 215.7 feet;
N. 56° 50' E. 124.0 feet to a point; thence leaving Peters
Creek and with the lines of the Norfolk and Western Railway Company N. 26° 01' E. 332.0 feet; N. 69° 06' E. 997.0
feet; N. 19° 09' E. 849.5 feet and N. 73° 09' E. 432.1 feet
to a point, corner to Parcel No. 2 in the annexation proceedings of January 1, 1943, City of Roanoke vs. County
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of Roanoke, the order of said proceedings being spread of
r·ecord in Common La'v Order Book 18, Page 412, of the
records of said County Clerk's Office; thence with lines of
said Parcel No. 2 N. 73° 09' E. 159.5 feet; thence S. 31°
08' E. 566.9 feet to a corner of the reservoir tract; thence
S. 25° 17' ,V., crossing the Norfolk and Western Railway
Company west end yards, 1040.0 feet; more or less, to a
point, corner to Parcel 1-A in said proceedings of January
1, 1943; thence with same S. 22° 49' \Y. 950.53 feet to a
point on the 'vest bank of Roanoke. River and a corner
to Pareel No. l of said annexation proceedings of January
l, 1943; thence with the same and 'vith the north and 'vest
hanks of Roanoke River the following courses and distances, i.e.; N. 59° 00' vV. 115.0 feet; S. 11o 43' W. 300.0
feet; S. 29° 43' ,V. 220.0 feet; S. 17° 48' W. 260.0 feet; S.
21 o 00' vV. 132.0 feet; S. 15° 06' W. 248.0 feet; S. 28° 00'
\V. 285.0 feet; S. 32° 06' vV. 462.0 feet; S. 35° 59' W. 245.0
feet; S. 35° 22' W. 360.0 feet; S. 44° 57' Yv. 640.0 feet and
N. 81o 10' W. 82.5 feet to a point on the north bank of
Roanoke River; thence S. 8° 50' W. 57.37 feet to a point in
the center of Roanoke River; thence leaving the present
corporate limits of the City of Roanoke and up the center
of Roanoke River the follo,ving courses and dispage 271 ~ tances: N. 57° 44' 40'' W. 746.98 feet; N. 54°
14' 10" \V. 543.97 feet; N. 46° 05' W. 614.18 feet;
N. 56° 35' 40'' W. 1,664.51 feet; N. 62° 05' 50'' W. 172.75 feet;
S. 74° 55' \V. 196.14 feet; S. 70° 42' W. 843.95 feet; S. 88° 11'
50'' \V. 610.89 feet and N. 60° 22' 50'' vV. 204.09 feet to a
point in the present east corporate limits of the Town
of Salen1; thence leaving the center of Roanoke River and
with the present east corporate limits of the 'ro,vn of Salem
N. 7° 09' E. passing through the junction 1nanhole where
the Town of Sale1n se,ver line connects ·with the Roanoke
City sewer line at 260 feet, and crossing the Norfolk and
"\Vestern Railway right of way, and crossing through the
property of the lTnited States Government (Veterans Ifospital property) in all a total distance of 2,337.6 feet; thence
continuing through the United States Government prope1~ty
N. 3° 38' "\V. 178.44 feet and N. 13° 59' W. 459.49 feet to
a point in the north line of State Secondary Route 742
(Boulevard-Roanoke or Veterans Hospital Road) and a corner of thfl J. I.Jewis Lloyd property; thence 'vith the east
line of the Lloyd property N. 2° 34' E. 447.00 feet and N.
12° 13'
144.75 feet to a point; thence crossing the said
Lloyd property S. 84° 14' \V. 501.09 feet to a point on the
e~st linP of a private lane and N. 76° 53' W. 1,209.70 feet
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to a point in the west line of State Secondary Route 767
(Hemlock Road) ; thence N. 85° 51' vV. 554.51 fe(~t; thence
N. 10° 36' vV. 453.90 feet; thence N. 78° 45' E. 72.93 feet;
thence N. 6° 56' \V. 280.55 feet; thence N. 4o 40' vV. 858.23
feet; thence N. 30° 04' E. 125.0 feet to a point in the southwest line of State Secondary Route 767 (IImnlock Road) ;
thence \Yith line of same N. 59° 56' '\V. 365.21 feet; thence
crossing Pomeroy Road N. 21° 52' vV. 72.65 feet to a point
in the west line of said State Secondary Route 767; thence
with line of saine N. 3° 50' \V. 120.17 feet and N. 10° 25'
·w. 181.10 feet; thence crossing said Route 767 N. 2° 37' E.
282.80 feet; thence with the east line of the property of
A. U. Noble N. 2° 25' E. 646.92 feet to a ])Oint in the south
line of State Secondary Route 1431 (Lynchburg-Salen1 Turnpike); thence \vith line of san1e S. 83° 15' E. 247.53 feet
and S. 79° 28' E. 178.71 feet; thence N. 10° 18' E., crossing
said Route 1431, 108.0 feet to a point in the southwest
line of Burchette Street; thence \Vith line of saine along a
curve with a radius of 84.60 feet an arc distance of 95.75
feet (the chord of said curve being N. 17° 19' vV. 90.72 feet);
thence still with the southwest line of Burchette Street N.
49° 45' \V. 460.30 feet; thence N. 4° 00' E., crossing Burchette
Street, 118.89 feet to a point in the east line of Burchett~
Street; thence crossing Victoria Street N. 15° 32' E. 81.06
feet to a point in the said east line of Burchette Street;
thence with sa1ne N. oo 36' vV. 270.69 feet to a point in the
south line of ~1:orwanda Street; thence crossing ~1:orwanda
Street N. 16° 58' E. 50.33 feet to a point in the north line
of Mor,vanda Street; thence \Vith the division line benveen
Lots 10 and 11, Block 1, Morwanda Park Subdivision N.
5° 37' E. 200.71 feet; thence \vith the north line of said
Morwanda Park Subdivision S. 84° 16' E. 729.00 feet to a
point in the \vest line of Ward Street; thence \vith the
west line of vVard Street N. 3° 12' E. 881.72 feet crossing
Springfield ...t\.venue to a point in the north line of Springfield A venue; thence continuing 'vith the \Vest line of Ward
Street N. 3° 02' E. 600.00 feet and N. 3° 16' E. 255.50 feet,
crossing Beacon Street ( Forn1erly Logan Street)
page 272 ~ to a point in the north line of said Beacon
Street; thence \vith line of same S. 86° 44' E.
111.05 feet to a point in the \Vest line of vVard Street;
·thence 'vith the \Vest line of Ward Street N. 3° 16' E. 388.70
feet to oa point in the south line of U. S. Route 460 (East
Main Street); thence N. 15° 32' E. 103.66 feet, crossing said
Route 460 to a point in the \Vest line of Barnett Road;
thence with the west line of same (50 feet \Vide) N. 1°
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13'· W. 1,269.85 feet and N. 11° 19' E. 278.32 feet to the
northern terminus of said Barnett Road; thence N. 88° 02'
W. 344.61 feet; thence N. 88° 40' W. 154.66 feet; thence N.
2<» 30' W. passing through the southwest corner of Norwood
Subdivision and continuing ·with the west line of said Subdivision, 794.98 feet to a point marked by an iron pipe;
thence with the east line of the Spring Garden Development Corporation Subdivision N. 2° 27' W. 782.58 feet; tbence
with the north line of Lot 20, Section "A" of said subdivision
S. 64° 29' W. 136.58 feet; thence N. 29° 06' W. 172.95 feet
to a point at the southwest corner of a small private cemetery; ·
thence with the west line of said cemetery N. 39° 55' W.
106.96 feet to a point in the southeast line of State Secondary
Route 629 (Green Ridge Road); thence crossing said Route
629, N. 59° 38' W. 1,996.95 feet to a point at the intersection
of the present corporate limits of the Town of Salem and
the west line of proposed extension of State Route 419
(Lakeside spur connection to Interstate Route 81); thence
with the west line of said proposed extension along a curve
to the left with a delta angle of 45° 03'.23" and with a radius
of 2,784.79 feet, a chord bearing and distance of N. 8° 33'
58" W. 2,133.90 to a point of tangent; thence still with said
west line N. 31o 05' 40" W. 598.29 feet to a point of curve;
thence with a curve to the right with a delta angle of 20°
36' 33" and 'vith a radius of 1,989.86 feet, a chord bearing
and distance of N. 20° 47' 24'' W. 711.89 feet to a point of
tangent; thence still with said 'vest line N. 10° 29' 07" W.
493.17 feet to a point of curve; thence with a chord N.
26° 08' 50'' w. 691.16 feet to a point in said west line of
proposed extension of said Route 419, said point being 90
feet west of the center line of said proposed extension opposite station 36+00.00 as sho,vn on the plans of the Virginia Department of Highways, project numbers 0599-080101, .P. E.-101 and 0599-129-101, P. E.-101; thence leaving
the west line of said proposed extension of Route 419,
crossing same, and crossing State Route 116 N. 46° 59' 10"
E. 601.23 feet to a point in the north line of said Route
·116, said point being 50 feet northerly from the center
line of said Route 116 ; thence running parallel with and
50 feet northerly from the said center line of said Route
116, N. 14° 37' 09" E. 708.68 feet to a point of curve; thence
with a curve· to the right (still running 50 feet north of
and parallel with the center line of said Route 11c6) with
a delta angle of 56° 34' 52'' and with a radius of 622.96
feet, a chord bearing and distance of N. 42° 54' 35" E.
590.50 feet to a point at the intersection of said Route 116
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and State Secondary Route 628; thence with the northwesterly line of said Route 628, running 20 feet from and
parallel with the center line of said Route 628, N. 16° 57'
36" W. 5. 73 feet to a point of curve; thence with a curve
to the right (still running 20 feet from and parallel with
the center line of said Route 628) with a delta angle of
81° 24' 26" and with a radius of 357.03 feet, a
page 273 ~ chord bearing and distance of N. 23° 44' 37" E.
465.68 feet to a point; thence N. 50° 45' 20'' ]~.
131.00 feet to a point, said point being 98.00 feet southerly
from the center line of the northbound lane of Interstate
Route 81 opposite Station 623+30.00 (northbound lane) as
shown on the plans of the Virginia Department of IIigh'vays, project number 0081-080-001, R/\V-202; thence with
the southerly line of Interstate Route 81, N. 47° 56' 30'' E.
218.12 feet and N. 51° 16' 30'' E. 545.31 feet to a point, -said
point being 93 feet south of the center line of the northbound
lane of said Interstate Route 81, opposite Station 631+00;
thence still with the southerly line of said Interstate Route
81, N. 50° 44' 50'' E. 354.70 feet to the place of BEGINNING,
and containing 2500 acres, more or less, (3.91 square
miles).
page 274 ~ The area ordered to be annexed is shown
upon a map entitled "Map Showing the Area of
Roanoke County Lying Between the East Corporate Limits
of the Town of Salem and the West Corporate Limits of
Roanoke City and Extending from Roanoke River on the:
South to Interstate Route 81 on the North and Known as
the Corridor," 'vhich map is filed with the papers herein
as Town Exhibit "A" and a copy of which is filed with this
order and hereby made a part of this order, and a copy
of said map shall be furnished to the Clerk of this Court to
be recorded in the current plat book and the Clerk is hereby
directed to, on said map, make reference to the Order Book
and page wherein this order is spread.
4.

Reasonably Compact Body of Land

The area described in Paragraph 3 hereof, when taken
together with the present area of the Town of Salem, form·s
a reasonably compact body of land, and such area is adapted
to town improvements and will be needed in the reasonably
near future for development.
5.

Public Debt, Schools

(a) The Town of Salem shall assume no public debt of
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Roanoke County in this proceeding since by the nature of
the proceeding none of the assessed values of Roanoke County
is thereby rernoved, the Town of Salem not undertaking to
assume, by reason of this proceeding, the status of a city.
(b) No feature of the operation of the Roanoke County
school system is or shall be affected by virtue of this order.
6.

Capital

O~u,tlay

and Provision of Services

In order to prescribe \Vhat capital outlays shall be made
by the Town of Salem in the territory ordered to be annexed, and to outline the capital improvements and services
to be required of the To'vn of Salem, \Vhich outlays and
services are essential to meet the needs of the
page 275 ~ area ordered to be annexed, and to bring such
area up to a standard equal to that of the present
Town of Salern, the Court approves the statement of plans
contained in Town Exhibits "D," "J," "K," and "L" herein,
and the Court hereby orders that such plans be carried
into effect when reasonably, practicable and necessary "rithin
five (5) years from the effective date of annexation, \Vhich
is hereby fixed at midnight, December 31., 1966, the Court
further directs the To'vn of Sale1n to furnish to the area
annexed all other town services now furnished the other
citizens of the To\vn of Salem in accordance with the exhibits filed by the Town and the testimony presented on
behalf of the To\vn of Salem.
7.

Specific Provisions

It having been stipulated by and between the Town of
Salem and the County of Roanoke that certain provisions
\Vould be incorporated in any order of annexation entered
by this Court, it is, accordingly, ordered as follo,vs:
1. The Roanoke County Public Service Authority shall continue to provide service and expand its system at its discretion within the area annexed. The To\vn of Salem shall
expand its sewer and \Vater system 'vithin the area annexed
where required by this order or otherwise practicable but
shall in no manner interfere with the operation or expansion
of the system of the Roanoke County Public Service .A.uthority.
·
2. Should the Town of Salem become a City within five
years from the date of the final order granting annexation
the Annexation Court shall be reconvened to determine the
amount of compensation to be paid by the To\vn of Sale1n
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to the County of Roanoke under Section 15.1-1042
of the Code of Virginia, and such compensation
shall include the follo,ving unless hereafter otherwise agreed by the governing bodies of the To,vn and County:
(a) Payment for the then value of all public improvements
of the County of Roanoke 'vithin the territory of the new
city or 'vhich are rendered unnecessary for the functions of
the County of Roanoke by reason of such transition to City
status. Provided tl1at the Board of Supervisors of Roanoke
County shall have the right to retain any public improvement
of the County within said City for the nse of the County
of Roanoke.
(b) Pay1nent for the loss of net revenues, occasioned by
the annexation of the areas, to the County of Roanoke for
a period of five ( 5) years fron1 the date of such order
creating the City.
3. The Town of Sale1n shall cmnpensate the County of
Roanoke for a portion of certain taxes lost by the Count~,.
of Roanoke upon the effective date of this annexation, to \vit:
business and professional license taxes, motor vehicle licenses
and A. B. C. profits for five ( 5) years after the effective
date of this order, in five (5) equal annual installments, the
first such payment to be made by the To\vn of Salen1 to the
Treasurer of Roanoke County on or before January 1, 1968,
or the first anniversary of the actual effective date of this
order, and subsequent payments to be tnade on .January
1 of each of the four (4) succeeding years, which payments
have been computed by the Town of Salem and the County
of Roanoke and are set forth in an {lXhibit filed l1erewitl1.

page 276

~

8.

Payrnent of Costs

The To'vn of Salem shall pay the costs of this proceeding,
including the per diem and expenses of the court reporter.
page 277

~

9.

Opinion

The opinion of this Court rendered on July 13, 1966, sl~an
constitute the WTitten opinion of the Court as required by
law and such opinion is hereby n1ade a part of the record
in this proceeding.
10.

Effect,ive Date of This Order

This order sl1all become effective at midnight on December
31, 1966. After the effective date of this order the territory
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hereby ordered to be annexed shall be governed, managed,
and controlled under and pursuant to the terms and provisions of the charter of the Town of Salem, as amended,
and shall in every respect be a part of the Town of Salem
and so governed.

Adjournment

11.

It is ordered that this Court be adjourned, but not dissolved, subject to being reconvened in the manner provided
by law at any time during a period of five ( 5) years from
the effective date of this order.
12.

Objections and Exceptions

Such objections and exceptions to this order as any parties
hereto may wish to file shall be filed with the Clerk of this
Court, in writing, within ten (10) days after the entry of
this order.
F. L. HOBACK, Judge
RAYMOND J. BOYD, Judge
JACK M. MATTHEWS, Judge
Dated: August 17, 1966.
page 278

~

We request the entry of this order:

W. H. JOLLY
Of Counsel for the Town of Salem
EDW. H. RICHARDSON
Of counsel for the County of Roanoke
Seen: and objected to, on grounds to be hereafter assigned in writing:
J. N. KINCANON
Of counsel for City of Roanoke
WILLIAJ\1: B. IIOPKINS
Of Counsel for City of Roanoke

•

•

•

•

•
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FINANCIAL LOSS OF ROANOKE COUNTY BASED
ON PROPORTION OF POPULATION OF TOWN TO
ROANOKE COUNTY

%

FY 66-67

Business etc.
Licenses
Motor Vehicle
Licenses
A.B.C.
Profits

FY

FY

FY

FY

67-68

68-69

69-70

70-71

$ 4,140 $ 4,380 $ 4,560 $ 4,800 $ 5,040
5,880

5,760

5,640

6,000

6,120

11,700 11,700 11,700 11,700
$ 9,780 $21,840 $22,140 $22,500 $22,860
Net loss in Corridor Area-TOTAL
$99,120
F. L. H.

Filed Aug. 17th, 1966,
page 281
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•

EXCEPTION OF CITY OF ROANOKE
TO ORDER OF ANNEXATION
Comes this day the City of Roanoke, by counsel, reserving
its objections and exceptions heretofore made and saved as
set out in the record of this proceeding and in the previous
orders of this Court entered in these proceedings, and files
its objections and exceptions in writing to the order of annexation entered herein on August 17, 1966, by this said
Court, as follows:
1. The City of Roanoke excepts to the Court's adjudications
overruling said City's motion to dismiss the proceedings
on the grounds that, pursuant to Constitution of Virginia,
Article VII, Section 116, Salem, the annexing municipality,
is a city and not a town; and to the overruling of the motion
made in the case to consolidate this case with the case of
Blanche W. Weddle, et als, v. City of Roanoke, et al., pending
in said Circuit Court, pursuant to Code 1950, Section 15.1-1037
(as amended).
2. The City of Roanoke excepts to the Court's adjudications
contained in paragraph (1) subparagraph (b) and (c) of the
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order heretofore entered herein as its objections are 111ore
fully set out in the record of this proceeding.
3. The City of Roanoke excepts to the Court's adjudication
that a necessity or expediency exists for the annexation to
the Town of Salem as ordered by this Court in this proceeding and says that the Court erroneously excluded evidence
offered by this defendant tending to establish the best interest of the area seeking annexation.
page 282 } 4. The City of Roanoke excepts to the Court's
adjudication that the area ordered annexed to
the Town of Salem is adapted to improvements by said Town
of Salem or that said area is or 'vill be needed by said Town
of Salem in the reasonably near future for development, in
view of the inclusion in said area of the Norfolk and "\Vestern
Material Yards, the Roanoke Electric Steel property and the
area east of Peter's Creek and north and east of Virginia
Primary Route 116 in the area ordered annexed to said Town,
and says that such adjudication is contrary to the la'v and
the evidence and the Court's vie,v.
5. The City of Roanoke further excepts to said annexation
order and renews each and every exception heretofore taken
by it and appearing in the record of this proceeding, whether
herein specifically set out or not, this exception being to all
exceptions to the introduction or exclusion of evidence and
matters of procedure heretofore raised in these proceedings,
without 'vaiving any other exception herein set out or in the
record contained.
6. The City of Roanoke excepts to the granting of annexation to the Town of Salem of any of the territory in
this proceeding in that the granting of such annexation is
contrary to the law and the evidence, and the Court's view
of said area.
Respectfully submitted,
CITY OF ROANOKE,
By Counsel

•
Filed Sept. 2, 1966.

F. L. H.
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NOTICE OF APPEAL
The petitioner, City of Roanoke, hereby gives notice to
Ivan R. Young, et als., Town of Salem and County of Roanoke that it appeals from the judgment of the Court entered
in this proceeding on the 17th day of August, 1966 as provided by Rule 5 :1, Section 4, Rules of Court.
ASSIGN~IENT

OF ERROR

The petitioner, City of Roanoke, makes the following .Assignment of Error to said judgment of the 17th day of August,
1966:
(1) That the Court erred in not sustaining the motion
to distniss file by City of Roanoke, and in ruling that Constitution of Virginia, Article VIII, Section 116 is permissive
only and that the municipality known as the Town of Salem,
even though its population by the last United States census
'vas more than 16,000 inhabitants, a figure far in excess of the
Constitutional standard of 5,000, \Vas not in fact a city lmder
the Virginia municipal government system.
(2) That the Court erred in ruling that annexation of any
of the territory \Vas necessary and expedient, and particularly
in ruling that the territory known as the Norfolk and Western
Material Yards and the Roanoke Electric Steel
page 285 ~ properties and that territory lying to the east
of Peters Creek and north and east of State
Primary Route 116, in that the entire area and particularly
the areas specifically mentioned to a substantial extent rely
on the City of Roanoke for 'vater facilities and to a large
extent rely on the City of Roanoke for sewage disposal.
(3) That the Court erred in ruling that the said Norfolk
and Western Material Yards and the Roanoke Electric Steel
properties should be annexed to said Town in that the
evidence conclusively establishes that said areas are totally
inaccessible to said Town except by use of and over the
streets of the City of Roanoke, and the said Court further
erred in ruling that said properties should . be annexed in
view of the fact that hoth t11e Town and the Petitioners
conceded that the real reason that said properties \Vere included in said petition area was for the purpose of bolstering
tax revenues of the To'vn in the event of annexation of the
remainder of the petition area.
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(4) That the Court erred in its ruling excluding evidence
offered to be introduced by the City of Roanoke for the
purpose of establishing how the said City would be affected
in the event the proposed annexation was granted.
(5) That the Court erred in its ruling excluding evidence
offered to be introduced by the City of Roanoke for the purpose of establishing that the best interest of the area seeking
to be annexed would not be served or pro1noted by annexation to the Town of Salem.
·
(6) That the Court erred in its ruling refusing to consolidate this proceeding with the case of Blanche W. Weddle,
et als, v. The City of Roanoke, et al, a proceeding filed and
instituted on }fay 19, 1966, pursuant to Code of Virginia,
1950, Section 15.1-1034 (as amended) seeking to have certain
territory in Roanoke County annexed to the City
page 286 ~ of Roanoke, a portion of which said territory
was co-extensive ·with a portion of the territory
sought to be annexed to the Town of Salem in this proceeding, and the Court further erred in its refusal to continue this case so that it could be consolidated, as required by
Code of Virginia, 1950, Section 15.1-1037 (as amended) with
the aforementioned Weddle case.
(7) That the Court erred in granting any annexation to
the To'vn of Salem in that the order of annexation was contrary to the law and the evidence.
Respectfully submitted,
CITY OF ROANOKE
By Counsel
Filed in the Clerk's office Circuit Court of Roanoke County,
Va., September 30, 1966.
Teste
N. C. LOGAN, Clerk

•

•

•

•

•
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·27 October, 1966
N. C. Logan, Clerk

Circuit Court for the County of Roanoke
Courthouse
Salem, Virginia
Re: I van R. Young et al v. Town of Salem et al
Dear Miss Logan:
I herewith submit Designation of Parts of the Record to
be printed in the above styled matter. I further direct that
the record be transmitted to Ho,vard G. Turner, Clerk of the
Supreme Court of Appeals of Virginia, at Rich1nond, Virginia, on the 21st day of November, 1966.
Thank you for your courtesy and cooperation in this regard.
I remain
Yours very truly,
MARTIN, HOPKINS & LEMON
.JAMES E. BUCHHOLTZ
JEB:bkw
Encl.
cc: Edw. H. Richardson, Esq.
Robert C. Fitzgerald, Esq.
Norman R. lVIoore, Esq.
W. H. J oily, Esq.
Leonard G. ]\fuse, Esq.
W. G. Ammen, Esq. ·
Filed in the Clerk's Office Circuit Court of Roanoke County
Va., October 27, 1966.
·
·
Teste;
N. C. LOGAN, Clerk
6j3j66
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PRE-TRIAL CONFERENCE
Salem, Virginia.

June 3, 1966.

APPEARANCES:
Norman R. Moore, Esq., of Counsel for the Petitioners;
R. S. Kime, Esq., W. II. Jolly, Esq. (Kime & Jolly), and
Robert T. vVinston, Jr., Esq., of Counsel for the Derendant Town of Salem;
Robert C. Fitzgerald, Esq., Charles B. Phillips, Esq.,
and Edward H. Richardson, Esq., Commonwealth's
Attorney, of Counsel for the Defendant County of
Roanoke;
James N. Kincanon, Esq., City Attorney, 'Villiam B.
Hopkins, Esq., vVilliam L. ~fartin, Esq., Paul S. Barbery, Esq., and Ja1nes E. Buchholtz, Esq. (Martin,
I-Iopkins & Lemon), of Counsel for the City of Roanoke, Interveners.
The following being a verbatim stenographic report of the
entire proceedings held at the above time and place before a
special Annexation Court consisting of the Hon6(3/66
orable Frederick L. I-Ioback, Honorable Jack M.
page 1-A } Matthews and Honorable Raymond J. Boyd, in
the Circuit Court of Roanoke County, at Salem,
Virginia.

•
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•

•
June 3, 1966.
9 :00 o'clock A.1.1.

(The Reporter was sworn.)
Judge Hoback: Mr. Reporter, the first case in point of
time that is pending on the docket is the case of Ivan R.
Young, and others, Petitioners against the To'vn of Salem
and the County of Roanoke, and if you will note in the
record, please, a special three Judge Court. Yon kno'v the·
Judges, they are Judge Matthe,vs and Judge Boyd and myself. And then note the appeai·ances of the different Attorneys. If you don't l1ave that infonnation, you can get it.
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The Attorneys for the Petitioners are Norman Moore;
Attorneys for the Defendant Town of Salem, R. S. Kime,
W. H. Jolly, Robert T. Winston, Jr. Attorneys for the City
of Roanoke,_ Interveners, Mr. James N. Kincanon, the City
Attorney, vVilliam B. Hopkins, Paul Barbery, 'Villiam L.
Martin and James Buchholtz.
Any other attorneys of record at this time in this particular caseY Anyone else appearing who wishes to beMr. Fitzgerald: The County of Roanoke, represented by
R. C. Fitzgerald, Charles B. Phillips and Edward II. Richardson.
6j3j66
Judge Hoback: I didn't mean to leave the County
page 4 ~ out. Any other parties appearing as interveners
or by Counsel Y
(There 'vas no response.)
Judge Hoback: If not, the record can sho'v that pursuant
to notice this Pre-Trial Conference is now being had. And
I presume the first order of business 'vould be discussion
of exceptions to the Commissioner's report which has been
filed by the City of Roanoke. We will be glad. to hear from
the City at this time.
~Ir. Ifopkins: If Your lionors please, 'Villian1 Barbery of
my office discussed the exceptions to the Committee report,
but concurrent 'vith that 've filed a Motion to Dismiss and
I l1ave here a n1e1norandnn1 'vhich I am this date filing 'vith
authorities.
("Memorandum of points and authorities in support of
Motion to Dismiss" was tl1en filed, copies being l1anded to all
members of the Court.)
Judge Hoback: Thank you. Is this the original f
Mr. Hopkins: Yes, sir.
The Court: If you 'vill give me my copy, then I will file the
original and keep the other copy for my records.
Mr. Hopkins: No'v I don't know whether it is proper
to go into detail at this time. The Attorneys-all
6j3j66
the authorities that 've have here in onr ~lotion to
page 5 ~ dismiss are here (indicating).
Mr. Kime: Do you have a copy for Jne?
Mr. liopkins : Yes.
Mr. Kin1e: Thank you.
(Copies were then handed to Mr. Kime and }rfr. l\foore.)
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Judge Boyd: You are going to cover the high points f
Mr. Hopkins: Yes, sir. The main basis of this is that
under Section 116 of the Constitution of Virginia-Salem,
under the Constitution, is a city. No'v this proceeding was
started by a group of Petitioners asking to come into the
Town of Salem, and Section 1.16 of the Constitution reads
as follows:
"As used in this Article the words 'incorporated communities' shall be construed to relate only to cities and to,vns.
All incorporated communities, having within defined boundaries a population of five thousand or more, shall be known
as cities; and all incorporated communities, having within
defined boundaries a population of less than five thousand,
shall be known as to,vns. In determining the population of
such cities and towns the General Assembly shall be governed
by the last United States Census, or such other
6/3/66 enumeration as may be made by authority of the
page 6 ~ General Assembly."
No,v, at the last United States Census they had an excess
of five thousand, in fact, sixteen thousand and fifty-eight.
And, moreover, the General Assembly has, since the time of
said adoption-they have enacted legislation in accord, and,
in fact, immediately thereafter in accord with this Section
116, 'vhich legislation is exemplified by the present Code of
Virginia as follows :
"The word 'city' shall be construed to mean an incorporated
community, having within defined boundaries a population
of five thousand or more or any incorporated community
containing less than five thousand inhabitants which had a
city charter at the time of the adoption of the Constitution
of 1902."
"The 'vord 'town' shall be construed to mean an incorporated community not having a city charter at the time
of the adoption of the Constitution of 1902, containing witl1in
defined boundaries a population of less than five thousand."
Now, furthermore, as you noticed on Section 116-I'm
not going to go into each of these Sections of this-but if you
notice in Section 116 the 'vord "shall" is used, "shall
6/3/66 be lrnown". And so then when you come over to
page 7 ~ the Constitution, Section 198, the Constitution says
this:
'
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"In conferring a power or imposing a duty, 'may' is permissive and 'shall' is mandatory ..."
That is also the constitutional mandate. .And so under this
we do not see how these Petitioners can file a Petition conting into the Town of Salem. .And, of course, annexation
laws pertaining to what a city and a town are are quite
different, the obligations are quite different, and we feel that
this should be dismissed at this time.
·
Now 'vhat 've are raising here, as far as there is no case
that has gone to the Supreme Court of Virginia on just
this particular issue. But in our memorandum you notice
a number of cases that 've hold, or that 've think certainly
gives the thinking of the Court. Furthermore I'd like to call
attention to the fact that in 1950 a special legislative committee was established to study the annexation la,vs and
consolidation la,vs of the State of Virginia and at that time
it was recognized by this committee that, as they say, "in
order to update the Constitution that the status of a city
should be raised from five thousand to ten thousand." And
that 'vas Judge .Abbott, 'vho 'vas the Chairman of
6j3j66
that particular committee, and it 'vas called the
page 8 ~ ".Abbott Commission". .And we have this cited in
the brief and our memorandum as you have it here .
.And that was generally recognized by the Legislature, so
much so that in 1952, at that session, they voted to change
the Constitution and took the first step-both the fiouse and
the Senate voted to change the Constitution of 116 so it
could raise it, recognizing the situation existed in Virginia
and to make the city from five to ten thousand populatio~ .
.And again, on the second leg of amending the Constitution,
they voted in the House-but that measure was defeated in
the Senate, it did not pass. .And so the Constitution was
adhered to. But regardless, even if it had been amended,
the Constitution has not been amended .and it is there; it
says "it is a city," in accordance with the Constitution:
It also says this is "mandatory"; it is recognized by the
legislative body of Virginia and we feel that under these·
circumstances that this suit should be dis1nissed. I have gone
into quite a lot of detail in my memorandum and have given
copies to opposing Counsel.
·
Judge Hoback: Does the Town wish to be heard on
this T Does the Counsel for the Petitioner ·wish to be
heardT
6j3j66
Mr. Moore: May it please the Court, Mr. "'\Vinston
page 9 ~ and Mr. Kime and Jolly, representing the Town,
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have prepared a brief on this 'vhich they 'vill
present this morning.
Mr. Winston: May it please the Court, we, on behalf of
the Town of Salem, have considered this point and we have
prepared a memorandum. I would like to give copies to the
Court.
("Memorandum" presented by Counsel for the Town of
Salem was then handed to the members of the Court.)
· Judge Hoback: Is this the original Y
Mr. Winston: That is the original. Does the Court 'vant
three copies!
Judge Hoback: Yes. Yes, one for each of the 1nembers of
the Court.
Mr. Hopkins: Do you have a copy for us Y
Mr. Winston: Yes, sir. Your Honor, the position of the
Town of Sale1n is simply that the motion should be dismissed as without merit and that portion of the answer
that incorporates this point should be quashed because if you
boil this thing down and look at it, there is just nothing to
this motion.
No'v in the first place, I 'viii say that before the City
raises this, it's already got three strikes on it.
6j3j66
In the first place, it is our position that the City of
page 10 ~ Roanoke has no standing to raise the question
of the stahls of the ~~own of Salem in this particular action. Now under the present enabling legislation
which states whether or not a town may become a cityit being Section 15.1-978-the Legislature makes it permissive,
that is they say if the to'vn wishes to become a city. N o'v
at this time the town and in this aetion is not claiming that
it is or should become a city. The Petitioners of the corridor
are not claiming that Salem is a city or should become a
city. Therefore, there is no dispute as to this-as to the
original litigants.
Now the City of Roanoke is a mere Petitioner in this
action; in fact, in their Motion they call themselves "a
Petitioner"-correction-"a mere Intervener". And in their
Petition they call themselves "an Intervener". .And as an
Intervener they only have the standing of an intervener and
in 39 Atnerican ,Jurisprudence, 934 it states:
"It is universal that no one has any right to intervene
in any action unless he has sotne right to protect 'vhich is

not being protected."
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Now it goes on further, on Page 951:
which goes to the gist of it.
"Intervention is not an independent proceeding,
but an ancillary and supplemental one 'vhich, in
~ the nature of things, unless otherwise provided
for by legislation, 1nust be in subordination to
the main proceeding, and it may be laid down as a general
rule that an intervener is li1nited to the field of litigation
open to the original parties. Ordinarily, in the absence of
statute, one is not permitted to jntervene to assert a claim
adverse to both of the original parties to the subject n1attcr
of a suit, or to raise questions 'vhich n1ight be a subject of
litigation with one of the parties to the original suit but which
are extraneous to the controlling question to be decided in
the principal suit."
6/3/66
pag_e 11

Now it goth on further, on Page 951:
"As a general rule, an intervener is not allowed to assail
the jurisdiction of the Court or to charge laches on the
part of the plaintiff in bringing the suit or to object to
pleadings or process which the defendant or other party
against wh01n it is employed has subn1itted to without objection. liaving been permitted to cmne into the cause because of his interest in the subject matter of the suit, the
intervener is restricted to the issue as to such subject matter and cannot insist on raising or trying other
6j3j66
issues not involved."
page 12

~

Now we state that the Intervener in this case
is limited to the original issues. The corridor residents have not raised the issue, nor has Salen1 raised the
issue therein and, ther<~fore, the Intervener has no standing to raise the issue. I might note also that this is a Court
of Annexation and as an Annexation Court, of course it has
certain defined jurisdiction. The duties of an annexation
Court, or the powers rather are set out in Code Section
15.1-1042 and they do not there set out the right to decide
•whether or not this is a city or a to,vn, or to appoint thf~
enumerators or to go through the proceedings to declare
Salem as a city. Before that can be done 've n1ust follow
the procedure that is set out in 15.1-978, that is, it must
be acted on by the council of the town and they must desire
it themselves. I don't think any extra power is given an
annexation court to circumvent or to go beyond the prescribed procedure to become a city.
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Now in the second place, I think we get down to the key
question here, 'vhich is this definition and that is all that it
is in the Constitution. Is it mandatory, that is because of that
definition as soon as· you pass five thousand, are you automatically a city? Or is it merely permissive and directory!
And 've state that the only logical construction
-the only construction that carries out the intent
6/3/66
page 13 ~ of the constitutional convention of 1902 would
make it a permissive definition at most.
Now the phrase that we are studying is not purely "shall
be"; it doesn't use that phrase. It says it "shall be known
as", and it is in a definition section; it is not in a power
section of the Constitution. It is merely in a definition section
of the Constitution, 116. And we will know further that this
Section 116 goes further and it states that the General Assembly may use certain-may use the census to determine that
or may have its own system of enumeration. And that indicates that the constitutional convention intended that the
General Assembly would make further rules and regulations
in order to carry in effect this definition set out in the definition clause of the Constitution.
Now, the 'vord "shall"-of course, the general rule is it is
mandatory; we have no argument with that. But the rule goes
further than that. The general rule of construction is found
in 11 American Jurisprudence, Page 687 :
"The use of the word 'shall' is generally considered as an
indication of the mandatory character of the provision, although it has been held that in the construction of
6/3/66
a constitution, the 'vord 'shall' may receive a perpage 14 ~ missive interpretation when necessary to carry
out the true intent of the provision in which that
word is found."
Now, 've note Section 198 of the Constitution, 'vhich was
cited by Mr. Hopkins, in which it indicated in conferring a
power or imposing a duty, "may" is permissive and "shall"
is mandatory. But if we look further in Section 198 and we
look at the last sentence, and in that 've find this : "These
rules do not apply where a contrary intent plainly appears."
Now, in the definition section itself a contrary intent appears
to the effect that the Legislature must do something additional because it tells the Legislature how they may determine the population, how they may set up laws to carry
that into effect.
Furthermore, there are numerous cases and _notes in which
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the definition of the word "shall", although ordinarily mandatory, can be directory. We note in case notes, Page 879 of 82
Corpus Juris Secundum:
"Ordinarily, the word 'may' as used in a statute is directory and word 'shall' is mandatory, but words 'may', 'shall',
'must' and 'will' are elastic and are often used without discrimination and treated as interchangeable."
Ano'ther one:

6/3/66
page 15

~

"Connotation of word 'shall' is not fixed and inviolate and its meaning in particular cases, however difficult of determination, must be gained primarily from
legislative intent as shown by the context in which word is
used."
And there are other citations on that \Vhich are contained in
our memorandum. Now, to go a little bit further though, this
is a typical situation in which "a page of history is \Vorth a
volume of logic", if we are going to come to the correct intent
of the 1902 constitutional convention. Now, of course, the law
is pretty plain on that. In 4 Michie's J nrisprudence, 95:
"The framers of the Constitution are presun1ed to have
been a\vare of prior decisions of their own Courts and of
Legislative Acts construing words or phrases, and to have
used such words or phrases in the light of such construction."
Now this constitutional provision was set out in the constitutional convention of 1902. The Constitution that was effective prior to 1902 had no definition of a city or town. But on
Page 42 of the 1887 Code we find a section of that covers
the governments of cities and towns and it refers to each city
or town in the State, and it uses the word "shall"
6j3j66
and it states, "that in each city or town of the
page 16 ~ State containing a population of five thousand,
there shall be elected a city judge who shall l1old
a corporation or hustings court of said city or to·wn." And
that is in Section 14 of Article 6 of the previous Constitution.
Now, the Code of 1887 that was in force at the time of that
Constitution-the definition of a city is set out in Section 5
·
(Sixteenth).
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"Sixteenth, 'city', 'town', 'council'. The word 'city' shall be
construed to mean a town containing a population of five
thousand or 1nore and having a corporation or hustings
court; and the word 'town' to mean an incorporated to,vn containing a population of less than five thousand. The \Vord
'council' shall include any body or bodies authorized to make
ordinances for the government of a city or to,vn."
No'v this rule of construction was in effect, of ·course, at
the tilne of the 1892 Legislature, and with that rule of construction in n1ind, using the word "shall", the General Assembly in 1892 passed an enabling legislation 'vhich enabled
towns to become cities, which is substantially the smne, that
is on pertinent points as the one we have today.
"1892. Chapter 595. AN ACT to proYide for the
enun1eration of the population of towns claiming
~ to have five thousand or more inhal1itants 'vith a
vie'v of being chartered as cities in accordance
'vith the Constitution. APPROVED ~fARCli 2, 1892. 1. Be
it enacted by the General Asse1nbly of Virginia, that any
to'vn in the State claiming to have a population of five
thousand or 1nore, and 'vishing to be incorporated as a city,
may, through its 1nayor and council, apply to the county court
of the county in 'vhich it is situated, or to the judge thereof
in vacation, to have a legal enu1neration of its population."

6/3/66
page 17

And so on and so forth. And then it goes on about the application and enumeration, which is some,vhat similar to 'vhat we
have today. Now we stated and 've note that because the
assembly of 1892 considered the rule~ of construction then in
effect which used the 'vord "shall" in the Constitution as to
the corporation courts of to,vns of five thousand, and the
definition in the statute to be permissive as well as any pertinent constitutional provisions.
No,v, the framers of the Constitution of 1902 were presumed to have been aware of the Legislative Act of 1892,
'vhich construed this rule of construction as being permissive, and the same definition of a city and to,vn
6j3j66
that was put in Section 116 of the Constitution
page 18 ~ was then in the 1903 General Assembly \Vas
adopted and 'vas incorporated in Section 1034 of
the Code of Virginia. That is, this definition that 've now have
was also put in the Code in 1903. Now, this same General
Assembly of 1903, whicl1 was in effect-that is which passed
this law just after the constitutional convention apparently,
they set out the enabling legislation which is apparently the
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same, or substantially the same as we have today: Enumeration of the population, and they use the same wording that
we have today-the pertinent part.
"Any town in the State claiming to have a population of
five thousand or more, and wishing to be incorporated as a
city, may, through its mayor and council, apply to the circuit
court of the county in 'vhich it is situated, or to the judge
thereof, in vacation, to have a legal enumeration of its population." -and then the further steps.
My point is that the contemporary legislature construed
this constitutional definition to be "permissive", and it was
contemporate legislation. And 've come under this rule that
the contemporary construction of the 1902 Constitution by the
1903 Legislature should be governing in this case. And in
4 Michie's Jurisprudence, Page 97 it says:

6/3/66

page 19

~

"Contemporaneous and practical construction.
In case of doubtful meaning in the words used, we
may look to contemporaneous and practical construction.
Contemporaneous construction may consist simply in the
1mderstanding with 'vhich the people received it at the time,
or in. the acts done in putting it in operation, and which
necessarily assu1ne that. it is to be construed in a particular
way. Nothing appearing in a statute or constitution to change
the generally accepted meaning of the terms used, they must
be construed according to the general acceptation of their
meaning at the time they 'vere used."
And further on a case note under the same :
"A contemporaneous construction of the Constitution, practiced under and acquiesced in, for a period of years, fixes the
construction, and the courts will not shake or control it."
And further, in a part of Michie's Jurisprudence:
"Strict adherence to the letter of a constitutional provision
is not requisite in a case clearly 'vithout the intendment of
the provision."
·
We have case notes: City of Roanoke versus Michael's
Bakery Company, 21 S.E. 2d 788:

6/3/66
page 20
weight/'

~

"The practical construction given to a constitutional provision by public officials and acted
upon by the people is likewise entitled to great
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Now, when we consider the general rules of the construction and the legislative history, I think it is clear that this
definition "shall be known as" is "purely permissive".
Now there is one other point, sir, and that is the City of
Roanoke appears to take the position that since we have
passed five thousand by census, we are ipso facto a city.
We state that that is not the case because the motion fails
because the definition relied upon is not self-executing; it uses
the word, of course, "shall be known as", but it goes on and
indicates that some action is needed on the part of the Legislature to give the definition force. The same clause indicates
how the Legislature shall provide for an enumeration arid
we think the law is pretty clear on that. In 4 Michie's Jurisprudence 107 :
"One of the well-recognized tests for determining if a constitutional provision is self-executing is whether the right or
duty which it imposes may be enforced without the aid of
legislative enactment. It is not self-executing when
6/3/66
it merely indicates principles, without laying
page 21 ~ down rules by means of which those principles may
be given the force of law. If a constitutional pro:..
vision succeeds another on the same subject, and the former
plainly required legislative action to become effective, while
the latter is ambiguous on that subject, the courts will hold
that the latter requires legislative action also."
Then in the City of Newport Ne,vs versus Woodward, 51
S.E. 193:
"Says Cooley in his work on constitutional limitations, Page
121: 'A constitutional provision may be said to be self-executing if it supplies a sufficient rule by means of which the right
given may be employed and protected, or the duty imposed
may be enforced; and if it is not self-executing 'vhen it
merely indicates principles, without laying down rules by
means ·of which those principles may be given the force of
law.'"
Now, sir, shortly we state that the City has no standing
to raise the point in this particular action or in any action.
Second, that the Constitution which follows legislative intent
and the intendment of the phrase would give that clause
"shall be known as" a permissive interpretation
·6;3;66
and, third, that the Constitutional definition is
page 22 ~ clearly not self-executing. Now, I have not found
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a case in .the Supreme Court of Virginia on this
precise point, but we are fortunate that a similar questio~
was considered by an annexation court in 1947 or 1948, the
Town of Front Royal versus Warren County. It was the
Court's decision, written by Judge Meeks and concurred in
by Judge Abbott and Judge Ford, it took effect December
31, 1948. Now the pertinent part of the decision on Page 2:
"The County of Warren contends that great detriment will
befall it in the loss of taxable values taken from it should
Front Royal become a city, which it seems to appt'ehend and
expect soon to happen. Of course so long as it remains a town
the taxable values remain with it. It takes the view that
soon an immediate growth 'vill justify a conversion to a
city which will take place, ipso factor, and automatically
without the efforts or compliance with or execution of law
on the part of any person or bodies of people."
Now the Court says in the first place, ipso factor, an automatic conversion from town to city have never been regarded
as feasible, lawful or proper, nor resorted to so far as lmown
in the Common,vealth of Virginia. See Henrico
6j3 j66
versus Richmond, 177 Virginia, Page 754, at Page
page 23 ~ 780 which seems in condemnation of such idea. That
is the pertinent part of that decision. Now, sir, we
state also in closing that we have also got the answer in the
Constitution itself, as to whether this definition clause is mandatory or 'vhether it is directory. We go on down from the
definition clause 116 to 117, and I note Section 117-B-now
117 is the clause which indicates that the General Assembly
shall enact laws for the government of cities and towns. Now
117-B, "The General Assembly may by general law or by
special act provide for the organization and government of
the cities and towns without regard to and unaffected by
any of the provisions of this Article except those of Sections
124, 125, except so far as the provisions of Section 125 recognize the office of mayor and the power of veto."
126 and 127 of this Article and except those mentioned in
Sub-section D of this Section:
"The term council as used in any of the Sections," and so
forth, "shall include the body exercising legislative author1•ty"
•
My point is, sir, it gives the General Assembly permissive
to provide for the organization and government of

~uthority
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cities and towns without regard to and unaffected
by any provision of this Article, with certain enum~ erated exceptions, and the intendment is that the
enu1nerated exceptions 'vould be the Inundatory
ones. And those Articles or Sections of Article VIII 'vhich
are not there enumerated 'vould certainly not be considered
mandatory under that Section 117-B of the Constitution.
Now, sir, this of course is an important question as it
affects not only Salem, but a number of other towns and
counties. Our position is simply. that the City of Roanoke
has no standing to raise the point in this action as an intervener, that the- correct construction of the 'vord "shall be
known as" in the definition clause is permissive, that it is
not self-executing and that by the very-the one time it has
been asked by an annexation court it was considered not selfexecuting. Thank you, sir.
Mr. J oily: ~lay it please the Court, before the Town completes its argument, might I have leave of the Court to make
one additional observation, sir?
Judge Ifoback: All right, sir.
Mr. Jolly: As Mr. Winston has pointed out, I think, in
dealing 'vith Section 198 of the Constitution, Mr. Ifopkins
read the Court, or referred the Court to a portion of that
but left out an additional portion. Now in the City's brief
some stress is laid, and properly so, on the so6/3/66
called "Abbott Commission" in 1950, which
page 25 ~ was appointed by the General Assembly, and
which made a rather exhaustive study of not only
the annexation la,vs but also proposed constitutional amendments.
The paragraph set forth on Page 7 of the City's memorandum is a quote taken from Page 20 of the report. It, of
course, is an accurate quote; however, it omitted the preceding paragraph in this Commission's report, 'vhich I will
read. Now this Commission was concerned with the fact
that during some immediately preceding years there had
been a rash of small towns beco1ning cities. The Commission
felt this was detrimental to the best interests of the counties
and to the over-all economic 'velfare of the State due to the
additional requirements which the Legislature and the Constitution imposed on cities, as far as the furnishing of services and so forth, as opposed to to,vns 'vhich 'vere parts of the
counties.
No'v the Commission said this-and this is the paragraph
immediately preceding the one quoted by the City-"the Commission believes that the formation of n1any sma1l cities is

6j3j66
page 24

City of Roanoke v. Ivan R. Young, et al.

101

not economical. The obligations of the city government imposed by tl1e Constitution are numerous and have grown
more and more expensive."
And I specifically and specially call the Court's
..
6j3j66
attention to this sentence: "If all the communities
page 26 ~ 'vith sufficient population 'vere to avail themselves of the provisions of existing la'v and become cities, or towns, the resulting impact on the remaining
portions of the surrounding counties, on the citizens in the
incorporated areas and the State itself 'vould be drastic."
Now this clearly indicates-even though 've seen1 to l1ave
somewhat of a dearth of judicial interpretation of this Section-this clearly indicates that this Commission did not
consider the constitutional provisions then in effect, and still
in effect since its never been changed, 'vere self-executing,
were mandatory, or ipso facto changed a town's status to
city once you reached this population plateau that's been
referred to.
This Con1mission says "if all the communities 'vith sufficient
population 'vere to avail themselves ..."- No'v this clearly
negates any intention or any interpretation on the part of this
Commission that this 'vas a self-executing provision of the
Consti tu ti on.
Mr. Fitzgerald: !1:ay it please the Court, the County of
Roanoke finds itself in soine,vhat of a peculiar situation. It
is, of course, by effect the prime Defendant in this annexation
proceeding, but it finds itself confronted 'vith a much n1ore
serious proposition, a far more reaching proposi6/3/66
tion than the annexation case itself and that is the
page 27 ~ contention on the part of the City of Roanoke-an
Intervener-that the Town of Salem and any other
incorporated community within the confines of the County
of Roanoke, or any other county for that 1natter, is automatically a city by virtue of the fact that the census figures
shows it to be in excess of five thousand persons. I am
not going to repeat the argument n1ade by the Counsel for the
~rown of Salem. I think it is very complete.
But the County of Roanoke finds itself in a position of
having to take the same position that an incorporated community as a town does not automatically become a city by
virtue of the fact that the census shows it to be in excess
of five thousand population. As I say, I am not going to repeat
what has already been argued because I think it has been
well argued, but I would like to comment on just one thing,
and that is on the legislative interpretation or understanding
of the meaning of the Section 116 of the Constitution.
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I think the fact that the Legislature itself has enacted laws
that provide the means by which a town has a transition
from a town status to a city status is the legislative recognition that the Constitutional provision is not self-executing.
The transition statute says "any town in the State
6j3j66
claiming to have a population of five thousand or
page 28 ~ more, and wishing to be incorporated as a city,
may, through its mayor and council,"J udge Boyd: What is that Section 7
Mr. Fitzgerald: That is Section 15.1-978 through 15.1-1010.
I am not sure which particular Section this is in, but it is
a transition statute that I think is conclusive evidence that
the-or contrary to what my senatorial colleague has claimed,
that the Legislature recognizes the fact that the constitutional
provision is not self-executing by the actions the Legislature
have taken in enacting the transition statute, or statutes in
themselves. Thank you.
Judge Hoback: Anyone else wish to be heard before the
CityMr. Hopkins: We want to rebutt all this, Your Honor.
Mr. Moore: May it please the Court, I haven't prepared
any brief but I do have one little practical matter that I
would like the Court to consider when it considers whether
a town automatically becomes a city 'vhen it reaches the
population of five thousand. If that be the case, this Court,
or no other circuit court, trying anyone for committing a misdemeanor or felony that has a population over five
6j3j66
thousand has any jurisdiction, and the dockets of
page 29 ~ all our courts would be filled for the next several
years hearing writs of habeus corpus.
Judge Hoback: All right. They are already filled (laughter).
Anyone else wish to be heard before the City concludes
the presentation 7 All right, Mr. Buchholtz.
· Mr. Buchholtz: I have just a few comments in rebuttal, if
Your Honors please. I think first of all, since Counsel for
Mr. Young have raised the point in regard to the Court, perhaps we can point out to the Court several items which would
negative the result that Mr. Moore points out. First of all,
in Chapter 22-"transitions of towns to cities"-in 15.1-1010
of Chapter 22, referring to "any city that has formerly been
a town and through its transition become a city" it states
"that any such city shall continue to be and remain a part
of the congressional senatorial legislative district irrespective of the judicial circuit within which such city is geographically located".
·
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. This clearly indicates there is no change in the judicial
circuits and the court's jurisdiction remains constant and the
same. Further in the same Chapter 15.1-1005 it reads as follows : "The cost and expenses of the circuit court
6/3/66
of the county, including jury costs and the salaries
page 30 ~ of jurors and clerks of the circuit court and the
commonwealth attorney and sheriff of the county
shall be borne by the city"-again referring to the city which
has taken advantage of transition and become a city-"and
county in the proportion of population bear to each aggregate part between the city and the county".
The Section goes on with other expenses, but this also indicates the Legislature's recognition of the fact that the circuit court of the county jurisdictionally remains constant.
And the next comment then "rill be directed to Mr. Winston's
argument insofar as the city standing to ·raise the question
of whether Salem is a citv or not.
In this regard we refer the Court to Section 15.1-1036 which
is the provision of the annexation chapter of the Code of
Virginia, which points out how additional parties may come
in. It states "that in any proceedings hereunder any qualified voters or freeholders in the territory proposed to be annexed, or any adjoining city or town, may, by petition become
parties to such proceedings".
We submit, Your Honor, that under this Section as parties
to the proceeding we have a right to raise any de6/3/66
fenses 'vhich may be available to any other parties
page 31 ~ to this proceeding. We are parties, there is no question that we are parties, and the Court itself has
ruled that in Continental Baking Company versus the City
of Charlottesville that "the interests of parties may be protected and that parties outside of the annexation area or additional parties in the city may come in and raise defenses".
Judge Hoback: They were in the county, 'veren't they'
They were members of Albemarle County, not the city.
Mr. Buchholtz: No, Your Honor, there 'vere two petitions
filed in that case, one to intervene by residents of the city
opposing the annexation by the city, and one by residents of
the county outside the area. Now, of course these people
in theJudge Hoback: Well, but the cit)r is an intervener and
there is no use to argue that. It's done by the first Order
and all parties endorsed it, so of course the citv is an interveiling party.
..
Mr. Buchholtz: Well, we recognize that, Your Honor, but
the point I'm making is that as parties to the proceeding
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we have the right to raise these defenses, or whatever defense may be available.
Judge Ifoback: Surely.
Mr. Buchholtz: And I may point out that this
6j3j66
is the :Niotion to Dismiss and is based on the
page 32 ~ defense-one of the defenses of the City-which in..:
cidentally is carried forth into the Answer. Now
in rebuttal, all of the other comments in regard to Section
116 itself, particular attention is paid to Section 15.1-978,
"proceedings for enumeration of population of towns". Now,
of course, it has to be recognized that this provision of the
Code 'vas enacted in furtherance of the Constitutional definition of the cities, othenvise it 'vould be no practical necessity
for such a provision. But the Section itself states that "any
town in the State clain1ing to l1ave a population of five thousand or more, and wishing to be incorporated as a city,"as has been related by Mr. vVinston-"may, through its mayor
and council, apply to the county court of the county in which
it is situated-" Now the significant feature though of this
Section in this regard is the fact that the court is given
the authority to appoint the enumerators, but if the populaion is found to amount to five thousand or more, they have
no alternative but to declare that this is a city.
Furthermore, we point out in our memorandun1 that the
real purpose of this Section is to provide a method of transition between United States Censuses, which is
6j3j66
established in the Constitution itself as the criteria
page 33 ~ for determining population. And I think that when
reading the Code in its entirety, if we refer to
Section 15.1-1012 of Chapter 23, in providing for transition
from a city of the second class to a city of the first class, the
intention of the Legislature is made very clear. It says in
that Section, "whenever by any local census authorized by
law it appears that a city has since the last preceding local,
state or federal census-"
NO\V, when you take the Code as a whole, you see what the
Legislature is trying to do there; they're trying to provide a
method of transition between United States Censuses 'vhich
occur every ten years for those cities and those towns that
attain this population level in between the censuses. Finally
I point out to the Court that- and this is on Page 7Judge Hoback: Of what?
Mr. Buchholtz: - of our 1nemorandum, Your I-Ionors,
where Mr. Justice Eggleston, prior to his elevation to Chief
Justice, in the case of Henrico County versus the city of
Richmond, very clearly says that "the Constitution of 1902
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recognizes three well-defined classes .of subdivisions of the
State, namely, counties, cities and towns". And he goes on
to say that "Article VII deals \vith the organiza6/3/66
tion and government of counties." And that "Arpage 34 ~ ticle VIII deals with the organization and government of cities and towns". And he says "these
clearly defined subdivisions are still retained and recognized
in the Constitution as amended in 1928".
Now, on the follo\ving })age \Ve cite fro1n an opinion by
Mr. Justice Staples and I will only read the underlined portion-the emphasized portion-referring to the policies stated
earlier in tlu~ decision-of this policy being, or of having
urban areas under n1unicipal government and rural areas
under county government.
"This policy with respect to municipal government is
further exemplified by statutes providing for the conversion
of a town into a city of the second class when its population
is found to amount to five thousand, and for the conversion
of such city to one of the first class when its inhabitants
nu·mber ten thousand."
Mr. Justice Staples here has used language that in law
indicates an auto1natic occurrence, and that is conversion
when certain facts exist, the conversion exists, and it is irrespective of \Vhether anybody knows that these facts exist.
The fact is that if these facts do exist, conversion exists.
Now, this is the language he uses: "That the conversion takes
place."
6/3/66
Moreover, the Supreme Court of Appeals has
page 35 ~ stated in no uncertain terms \Vhatsoever that this
classification is a valid classification, and that is
stated in the case of the City of Newport News versus Elizabeth City County, \vhere they specifically hold that population
is a valid criteria for determining cities and towns and the
distinction behveen them.
The Town of Salem also makes some co1nment as to the
self-executing feature of this provision of the Constitution,
and Section 116 clearly is self-executing. I think the language
of it makes it so; it says:
"As used in this Article the words 'incorporated communities' shall be construed to relate only to cities and towns.
All incorporated communities, having \vithin defined boundaries a population of five thousand or more, shall be known
as cities; and all incorporated communities, having \Vi thin
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defined· boundaries a population of less than five thousand,
shall be known as towns."
Now, that is the definition and that is what it says. It goes
on-the second sentence then provides a method for determining population, but it doesn't say that, and it also says
that the United States Census shall be-the Legislature
shall be governed by the United States Census. So
6j3j66
this is the method by which it is determined, but it
page 36 ~ doesn't say that they "may be known as cities";
it says this: "shall be known as cities".
The provisions of Section 116 are separable and it is clear
that the Constitutional convention in drafting this thing has
made them separate; they have made a method of determining and, of course, they had to have a method of determining
what the population was. So in sumtning this thing up, the
City of Roanoke feels that it is a party to these proceedings,
it has a right to raise first defenses, and practically it believes
that the law is quite plain and the Supreme Court of Appeals
has upheld the constitutionality of this constitutional Section,
has in a limited way construed it. But nevertheless has construed it to be a constitutional provision.
And further then we point out that the circuit court's
jurisdiction 'vould not be affected by a detern1ination that
Salem is, in fact, a city. Thank you.
Mr. Fitzgerald: May it please the Court, 1nay I have a
'vord to add to what Mr. Buchholtz l1as said Y
Judge Hoback: All right.
~ir. Fitzgerald: Your Honor, even if it is so that the transition statute or statutes only apply to the interim between
official U.S. Censuses, then the Section of the
6/3/66
Constitution 116 throws light on the situation
page 37 ~ when it says that the General Assembly shall
use the census. That indicates the General Assembly must do something. N o'v it has done something in
enacting the transition statutes, but even if what Mr. Buchholtz says is true, the General Assembly must do something
else.
Even if it uses the United States Census figures, it 1nust
grant a charter to the city. The last act of the Legislature
was in granting the Town of Salem a to'vn charter and it
has taken no further action since then. Now the City cannot
operate as a city without a charter, as a city. The General
Assembly has set up, and the Constitution sets up a different
form of government for a city and a to,vn, and it is encumbent
upon the General Assembly to provide this incorporated com-
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munity, in any event, with a city charter if it's going to be
a city. And until that is done it cannot be a city.
Mr. Hopkins: May I just comment on that, gentlemen Y
Judge Hoback: Yes.
Mr. Hopkins: I think that to call Senator Fitzgerald's atten. tion to the part in this 116 which said "in determin6/3/66
ing the population of such cities and towns the
page 38 ~ General Assembly shall be governed by the last
United States Census, or such other enumeration
as may be made by authority of the General Assembly".
Now, the other enumeration is in between censuses, but you
have got (1) 198 of the Constitution, which says "shall" is
mandatory. You have "shall" in 116, and it says "shall be by
the last United States Census". I don't think anybody questions the fact that the last United States Census that Salem
had over sixteen thousand people, and under the Constitution
then, at the last census, having more than five thousand
"shall be known as a city". And then it goes on and says
"that is mandatory". And we don't feel that they can get
around these provisions.
Mr. Kime: It's been a city since 1940 then.
Judge Hoback: Anyone else wish to be heard? If not, the
Court will take a brief recess.
(Thereupon a recess 'vas taken fron1 10:05 o'clock A.M. to
10 :18 o'clock A.M.)
Judge lloback: It is the unanimous opinion of this Court
that the City of Roanoke has the right to raise the point, and
it is also the unanimous decision of this Court that the 1.1:otion
to Dismiss should be overruled and a proper order can b(~
prepared accordingly.
Now is the City ready to consider6/3/66
Mr. Hopkins: Your Honors, we except-,ve expage 39 ~ cept, Your Honor. The thing is, we do have the
right to raise this point.
Judge Hoback: That you have the right to raise the point,
but the point is not 've1l taken and the Motion to Dismiss is
overruled.
Mr. Hopkins: We note an exception to this.
Mr. Fitzgerald: We would like to file for the County of
Roanoke an answer to the Petition in this case, which was
required to be filed as of a certain date and which is past.
It is my understanding that the Counsel for the Petitioners
has no objection to us filing the ans,ver now, and he is going
to get a copy.
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Mr. Moore: I have no objection.
Judge Hoback: Any objection! If not, I think it perhaps:
should be done by order inasmuch as the time for filing has
elapsed. And if you will prepare such an order and have it
endorsed by Counsel.
Mr. Fitzgerald: Yes, sir.
Judge Hoback: And we would like to have Senator Fitzgerald-\ve \vould like also to have three extra copies of not
only the answer or the answer to the Petition, but the orders
filing it for our own records.
]l[r. Fitzgerald: All right, sir, we will do that.
~{r. Hopkins: No,v, if Your Honor please, we
6j3j66
noted other exceptions to the Commissioner's repage 40 ~ port of which we thinkJudge Hoback: That is the next item. Is the
City ready to proceed on it?
Mr. Hopkins: Yes, sir. J\!Ir. Barbery will take it.
:1_\lfr. Barbery: Your Honors, we filed \vritten exceptions to
the order entered on April 9, 1966 and have taken exception
to the report on the grounds-the grounds for our exception
were stated on Article 116 of the Constitution-it was Article
VIII rather, Section 116 of the Constitution of Virginia,
\Vhich has been thoroughly discussed in our exceptions, and
that the Petition was filed to be annexed to a city \Vhen, in
fact, it should be to a town. And \Vhen in fact, the Town
of Salem is a city and, therefore, there is no such thing as
the Town of Salem to which annexation could occur.
Judge Hoback: Vle have already ruled on that.
Mr. Barbery: And you have already ruled on that, yes, sir.
And the second exception that was taken was to the fact that
a good number of the petitions themselves were blank at the
top, and there \Vas no indication for anybody to kno\v what
the Petitioners \Vere signing. And our contention is that
these were merely blank sheets of paper which did
6j3j66
not have any designation upon them of those perpage 41 ~ sons signing said blank sheets of paper, that they
\Vere signing a petition requesting annexation to
the Town of Salem.
Judge Hoback: Anything further, ~{r. Barbery'
Mr. Barbery: No, sir.
Judge Hoback: 1\!Ir. Moore'
Mr. ~{oore: May it please the Court, l\:Ir. Barbery says that
there were people signing a blank sheet of paper. If you \vill
look in the file. there, I think you will find that each of those
~heets of paper that are blank sheets of paper have been
attached to a cover sheet \Vhich l1ad the Petition on it and
the signatures of the Petitioners \Vere continued on Page 2.
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'And· the file is there in front of you. I think you \Vill find
that each sheet that only had lines on it and no heading on it
was attached at the time to the cover sheet \vith the Petition
on it. And I think his motion is without any foundation.
Judge Hoback: Anything further, gentlemen~
Mr. Barbery: No, sir.
Judge I-Ioback: The mere allegation \vithout any proof
thereof, in addition to the allegation, is not sufficient exception to the report. Your objections are overruled and note
your exceptions.
Mr. Barbery: vVe \Vonld like to note an excep6j3j66
tion, Your I-Ionor.
page 42 ~ Judge Hoback: Yes, sir. Now then the next
item would be a cut-off date. If you gentlemen
have any suggestions as to any additional pleadings, motions
or interveners in this particular case. }laybe it might be well
to get at that particular item by asking if various and sundry
Counsel have exchanged data for various and sundry exhibits,
and the other items that are set out in the Code pertaining to
pre-trial conferences. I-Iave you gentlemen been able to stipulate as to any of thoset (There \Vas no response.)
Have any efforts been made, I mean by that, of the different items set out in 15.1-1040 as to the different ones that
are supposed to be taken up at a pre-trial conference. For
instance, the simplification of the issues. I think it has been
simplified.
The amendment of pleadings and filing of additional pleadings. Yon have just appeared, of course, to file an answer.
And stipulation as to facts, documents, records, photographs,
plans and like 1natters 'vhicl1 will dispense \Vith fonnal proof
thereof, including some number of items as cntnnerated in
the Code. I-Iave you all proceeded with any of those items~
~{r. Fitzgerald: May it please the Court, I find it difficult
to keep track of all these various cases, but I
6j3j66
believe it is correct in this case that there's
page 43 ~ been no offering of any exhibits for stipulation
at this time. Is my recollection correctt
Mr. Moore: Not to this point that I know of, but a number
have been prepared.
Mr. Fitzgerald: I don't think there \Viii be any problem
once they have been prepared, that \Ve can check them, or that
there will be any problem and that we \Yill stipulate to those
that we find correct.
Judge Ifoback: Do you gentlemen care to discuss that for
the present time? We would like to l1ave all of those agreed
upon at this time, at this conference if possible, and fix a cut-
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off date and fix the time for the view and the hearing of the
case. That is the next item of business. If you gentlemen
would confer on various and sundry exhibits as enumerated
in this Code Section, we will be glad to give you a chance
to do that.
Also the suggestions as to the cut-off date for any addi..;
tiona! pleadings and interveners, and then after that we will
discuss the trial date.
Mr. Kime: May it please the Court, we understand-"we"
being the Town in this instance-we are speaking now only
of the corridor case.
Judge Hoback: That's right, we're still dealing
6j3j66
with the first case that has been matured:
page 44 ~ Mr. Kime: We have maps and we have certain
data relative to it.
Judge Matthews: Has that been exchanged T
Mr. Kime: Yes, sir, it will be available by resorting to the
Town office, and 've also have a formal stipulation.
Judge Hoback: Suppose you gentlemen see what you can
agree on at this time, and. the items are enumerated in the
Code.
Mr. Hopkins: Judge, I would like to ask a question.
Judge Hoback: Yes, sir.
Mr. Hopkins: Before we get to this. I understand from the
ruling of the Court that our Motion to Dismiss 'vas overruled. We have the right to raise the motion butJudge Hoback: That is correct.
Mr. Hopkins: -but it was overruled. Now there will be
two entirely different rules of procedure if, in fact, Salen1
is construed as a city or construed as a town. Did I understand that the only statement of the Court was the Motion
to Dismiss is overruled Y Is it also the sense of the Court
at this time and the ruling on that particular point as to the
city or town status of Salem T
6j3j66
Judge Hoback: We hold that it is a town and
page 45 ~ that, of course, is involved in overruling the Motion to Dismiss and necessarily rules that way.
Mr. Hopkins: Correct
Judge Hoback: The Town is a to,vn, that it is not mandatory but it is permissive.
Mr. Martin: Your Honor, just what we want for the order
to show, and that is what the Court ruled. I mean it does
rule it is a town and that it is permissive.
Judge Hoback: Well, if we overrule your Motion it necessarily would follow, I take it. But, at any rate, the record
now shows it specifically.
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Mr. Hopkins: Of course to that we object and except,: to
that phase of it.
Judge Hoback: Does any party to this proceeding have in
mind any additional pleadings Y That is one item that is to be
considered at the pre-trial conference. (There was no response.)
Well, if not, suppose you see what you can agree on as
enumerated in the Code to be filed at this time, and then we
will discuss a cut-off date and a date for trial. That is the
next item.
Mr. Jolly: May it please the CourtJudge Hoback: Yes, sir, ~Ir. Jolly.
Mr. Jolly: Judge, \Ve might state for the rec6/3/66
ord-may it please the Court, in the case, or in
page 46 ~ case the Court has the feeling that perhaps the
To\vn has been somewhat derelict, of course this
is not the suit instituted by the Town. And in view of the
City's motion and its rather firm position on the motion, it
perhaps didn't seem appropriate to proceed 'vith as much
dispatch as 've would otherwise have.
But 've will be happy to furnish them with what data we
have.
Judge Hoback: Are you ready to proceed no'v' That's all.
Mr. Jolly: Yes, sir. Yes, sir.
Judge Hoback: Suppose you see how far you can get then.
Mr. Hopkins: We are about ready to proceed. We are
ready to discuss it, but not ready to proceed at this time.
Judge Hoback: We will have a brief recess and you gentlemen discuss any exhibits that can be introduced at this
time as part of the record.
Mr. Jolly: All right, sir.
(Thereupon, a recess was taken from 10 :30 o'clock A.M. to
11 :10 o'clock A.M.)
Mr. ,Jolly: May it please the Court, as a result of our
conference we have agreed to stipulate that
6/3/66
(~ertain documents and figures may be admitted in
page 47 ~ in evidence without formal proof thereof under
the terms of the statute, and at this time I 'vould
like to offer these as exhibits.
Now this stipulation has been entered into by and between
the County of Roanoke, the Petitioners, the Town of Salem
and the City of Roanoke. And the first exhibit would
be "Town Exhibit A", which is the "base map, giving' the
area and showing the territory petitioned to be annexed''·
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·This will be "Town Exhibit A" and this has been stipulated
to be introduced in evidence without formal proof.
Judge Hoback: Has the Reporter marked these as yet?
Mr. Jolly: They are marked, Your llonor, but the Reporter
can mark them or initial them.
All right, "Town Exhibit B" is a map dated October 8,
1965 sho\ving the existing land use as of 1965 of the area
proposed to be annexed, and this map has a legend showing
"residential and commercial and so forth" down at the lower
lefthand corner. And that \Vonld be Exhibit B.
"Town Exhibit C" is the map dated October the 8th, 1965
showing the proposed land use in the corridor area-and
all of these maps of course are predicated on the
6j3j66
base map, which is Exhibit A.
page 48 ~ Now "Town Exhibit D" is a \Vritten report
dated June 3, 1966 by Hayes, Seay, 1\fattern and
Mattern, Engineers, 1nade after a feasibility study sho\ving
extension of the ·water works system to serve the corridor
area and setting forth the proposed size of pipe length
and location thereof, and also sho\ving the connections to
the present existing water works system of the Town of
Salem. This is Exhibit D and contains therein certain additional maps \vhich are appropriately marked and colored
and legended and so forth. And copies of all these Exhibits
\Vill be furnished in quadruplicate to the Court.
No\V "To\vn Exhibit E" is a map dated May 25, 1966
showing the existing sanitary se\ver system presently installed in the corridor area by the Roanoke County Sanitation Authority, together \Vith such sewer systems as have
heretofore been installed by the To\vn of Salem. And these
lines are differentiated by the legend down at the lo\ver
lefthand corner of Town Exhibit E.
No,v, it has further been stipulated and agreed that as
of 1965 the estimated population of the County of Roanoke
\Vas 74,040. At that tiine the stipulated population of the
Town of Salem \Vithin the present corporate liinits is 18,500.
And the population in the area petitioned to be
6j3j66
annexed is 6,688.
page 49 ~ As of the present time that is the extent to
\Vhich \Ve have been able to reach any stipulations.
Mr. Fitzgerald: On the part of the County of Roanoke
we agree this: That these are stipulations, of course subject to cross examining witnesses on these 1naps. But we do
not object to the introduction of these.
Mr. Hopkins: On behalf of the City we agree to the in-troduction, but we do not agree to the accuracy therein ..
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Judge Hoback: Any other exhibits or stipulations at this
timeY
Mr. Jolly: No, sir.
Judge Ifoback: So far as the parties are concerned 1
Mr. Jolly: No, sir.
Judge Hoback: Are there any that the Attorneys have
not agreed on or that are questioned or anything of the
kind 1 Any other exhibits that you had any disagreernent
over?
~Ir. J oily: No, sir, there were no exhibits. No, sir .
•Judge Hoback: Does the Petitioner, or do the Petitioners
have any additional information 1
1\{r. Aloore: l1ay it please the Court, w~ tried to agree on a
cut-off date. The Petitioners6j3j6G
.JudgP Hoback: 'Yell, we will get to that in a
page 50 ~ n1inute; \Ve are just talking about tl1e exhibits
nO\V.
Mr. 1\foore: All right.
Judge Hoback: Does the City have any?
Mr. J-Iopkins: Not at this tin1e, no, sir.
Judge Hoback: If, in the event there are any that you
may have overlooked, or that may come up at a later date,
if Counsel can exchange then1 and agree upon then1 prior to
the trial date it will greatly expedite 1natters. And in the
event you do, of course furnish the Court copies of them.
Now, if there is nothing further connected \vith that,
suppose we discuss the cut-off date. All right, Mr. Moore.
~Ir. ~Ioore: ~fay it please the Court, we have not agreed
on a cut-off date, the Petitioners haven't, and the To\vn and
the County-the Petitioners and the To\vn and the Countv
would resi)ectfully request the Court to fix a cut-off date in
two weeks, that would be June the 17th.
Mr. Hopkins: 1\:fay it please the Court, there have been
-there has been a Petition of Annexation filer which over:laps smue of the area in this suit. Now that suit has notthat snit does not mature until June the 30th, and \Ve \vould
suggest that a reasonable thne after that suit
6j3j66
matures for a cut-off date to l1e establisl1ed. Conpage 51 ~ sequently we \vould select the 1niddle of .July as
a cut-off date.
No\v Mr. Amn1en, who represents those Petitioners and
\Vho is here today, I think at a proper time will ask that
the-after that is properly matured-that there be probably
a consolidation, and I'm sure he has motions to be made.
But under the circumstances of that suit, I think that certainly a cut-off date should be made after that suit matures.
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Mr. Ammen: If Your Honor please, as Mr. Hopkins states,
I represent four hundred and seventy-eight qualified voters
'vho have filed a Petition to be annexed to the City of
Roanoke. I find from the Exhibits here that part of our
territory overlaps in 'vhat is the suit now before the Court.
And I respectfully move at this time that our case, when
it matures-incidentally, the City has filed an Answer and
there's been no response from the County-but at this time
I would like to make a motion that our suit be consolidated
under Code Section 15.1-1037, 'vhich I will be happy to read
the Court if you like. It states thatJudge Hoback: I have read it (laughter).
Mr. Ammen: It states that the suits shall be consolidated
when the territories overlap.
6j3j66
Mr. Fitzgerald: May it please the Court, may
page 52 ~ I ask Counsel which suits he wants it consolidated
with!
Mr. Ammen: This suit is styled Blanche W. Wells et als,
versus City of Roanoke and County of Roanoke, Docket
number 98-1966, which is returnable on June the 30th.
Mr. Fitzgerald: May it please the Court, I believe the
Exhibits will sho,v, or the records will show that this suit
filed by the gentleman for various Petitioners overlaps two
suits, the suit filed by the Town of Salem and this suit.
Now I ask which suit does he want it consolidated with?
Mr. Ammen: Well, I'm making a motion at this time and
this is the corridor s:uit which is now before the Court in this
pre-trial conference, and I'm making that motion in this case
and I will make a 1notion later 'vhen the pre-trial conference
is held on the To'vn of Salem suit.
Mr. Fitzgerald: I just suggest to the Court that there
is no provision for consolidating this suit with two suits
under the Statutes and the Court is confronted 'vith an impossible situation.
Mr. Ammen: Well, the Statute speaks for itself, if Your
Honor please.
·
6j3j66
Judge Hoback: Well, your suit hasn't even
page 53 ~ matured yet, has it, Mr. Ammen 1
Mr. Ammen: No, sir.
Judge Hoback: It is returnable to June 30th.
Mr. Ammen: Returnable to June 30th, but I just 'vant to
protect my clients, if Your Honor please, because it's been
said that 've are sailing on uncharted waters in this valley
and-(laughter)-and I don't 'vant to waive any of their
rights.
Mr. Hopkins: For this reason, Your Honor, I think that
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a cut-off date sometime in July is more appropriate than a
cut-off date before this suit matures. You have got overlapping territory here.
Judge Hoback: The Court is of the opinion that it must
take the cases in the order in which they have matured.
We cannot anticipate there may be still another petition
filed and we never would proceed to trial.
The cut-off date is fixed for June the 15th, 1966 and the
trial date of the corridor case is set for July the 11th.
Mr. Ammen : If Your Honor please, if I do have the right,
I would like to note an exception.
Judge Hoback: You haven't got a right until the case is
matured.
6/3/66
Mr. Hopkins: I would like to note an exception.
page 54 ~ Judge lioback: I might point out to Mr. Ammen that the Courts in the corridor case and the
Town of Salem case are different too, there are different
Court members. So I don't know how you would consolidate
in that particular anyhow. But we will face that when the
case matures.
Mr. J oily: ~L[ay it please the Court, for the record, on
behalf of the Town 've would oppose Mr. Ammen's appearance in this case as being completely premature, so thatJudge Hoback: All right.
Mr. Jolly: -so it would be something to base the ruling
on.
Judge Hoback: The record will show his appearance and
that his exceptions are noted for whatever standing he may
have, and also note that the City excepted.
Mr. Hopkins: If Your Honor please, did I hear correctly
that the suit itself will be tried on July 11th Y
Judge Hoback: Yes, sir, that is the day we have fixed
for the view and the proceedings 'vith the trial of the case.
Mr. liopkins: "\Veil, now the City has employed the firm
of Hayes, Seay, Mattern and Mattern as its en6/3/66
gineers and at the present time they are involved
page 55 ~ in the annexation suit of the City of Portsmouth
in Chesapeake and will be so involved, they sort
of estimate for at least two more weeks. Under the circumstances, I appeal to this Court that the date for the
actual trial of this case isJudge Hoback: Mr. liopkins, I have got three and one
pending to be matured, and if we don't try them in order
I don't kno'v 'vhen we will do it. And these gentlemen have
busy Courts and Circuits too; we can't wait for Hayes,
Seay, Mattern and Mattern, so-
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Mr. Hopkins: We would accept a September date. Well,
a September date, Your Ilonor, would be better.
Judge Hoback: No, sir, it is impossible. vVe have discussed all possible trial dates \Vith the Judges of the different
Courts.
Mr. Kime: May I suggest that Hayes, Seays, ~{attern
and Mattern were the engineers that made this \Vater report,
and in Salem, and n1ust have all the data on that.
Judge Hoback: Well, lmo,ving the size of Hayes, Seay,
Mattern and Mattern, I take it there are more than one
member of the firm and that somebody can arrange to be
here.
Mr. Hopkins: I object and except to the ruling
6j3j66
date set for the trial as being not giving us adopage 56 ~ quate time to prepare.
Judge Hoback: Does Counsel-well, this case
has been pending since last year. I think everybody has had
time if they have used it. 'Vill Counsel for Petitioners prepare an appropriate pre-trial conference order embracing
the various and sundry rulings, cut-off date, and trial date,
and of cou1·se note any exceptions Counsel 'vish to note.
Are these the original Exhibits Y
Mr. Jolly: No, sir, those are the smaller copies for the
Court's files; there is one for each Judge. There are four
Exhibits and there is one for each.
Judge Hoback: Put thern in four stacks and then we will
be able to keep it straight.
Mr. J oily: All right, sir. J ndge, I got the copies of the
Exhibit D, yes, sir, and I put them up there (indicating).
That is the booklet.
Judge Matthews: Yes, sir, we've got that one.
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page 1 ~

TRANSCRIPT
Salem, Virginia.

01~

PROCEEDINGS
July 11, 12 & l 3, 1966.

APPEARANCES:
Norman R. Moore, Esq., of Counsel for the Petitioners;
R. S. Kime, Esq. and W. H. Jolly, Esq. (Kime & Jolly),
of Counsel for the Town of Salem;
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Robert C. Fitzgerald, Esq. and Edward H. Richardson,
Esq., Commonwealth's Attorney, of Counsel for the
County of Roanoke;
James N. Kin canon, Esq., City Attorney, and Messrs.
William B. Hopkins, William L. Martin, PaulS. Barbery and James E. Buchholtz (Martin, Ifopkins &
Lemon), of Counsel for the Intervener City of Roanoke;
W. G. Ammen, Esq., of Colmsel for the Intervener
Blanche W eddie, et al; and
John L. Walker, Jr., Esq. (Woods, Rogers, Muse, Walker
& Thornton), of Counsel for the Intervener Appalachian Power Company.
Stenographic report of all the testimony, together with
the motions, objections and exceptions on the
July, 1966 part of the respective parties, the action of the
page 1-A ~ Court in respect thereto; and other incidents of
the hearing of the annexation case of Ivan R.
Young, et al versus Town of Salem and County of Roanoke,
heard at Salem, Virginia, on July 11, 12 and 13, 1966 before
Special Annexation Court comprising the Honorable Frederick L. Hoback, Honorable Jack M. Matthews and 1-Ionorable Raymond J. Boyd, in the Circuit Court of Roanoke
County, Virginia.
July, 1966

page 3

~

July 11, 1966.
9:00 o'clock A.M.

(The Reporter was sworn.)
Judge Hoback: Mr. Bieler, have you noted all the appearances, please?
The Reporter : Yes, sir.
Judge Hoback: Well, yon just get all the appearances now.
Mr. Hopkins: If Your Honors please, there are four attorneys from my office who are being used in this case, including myself and Bill Martin, Mr. Buchholtz and Mr. Barbery. Mr. }f.[artin and myself would like to be here the full
time of the case, but with your permission we request that
Mr. Buchholtz and ~{r. Barbery not necessarily have to stay
here the full time.
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.· Judge Hoback: Any way you all wish to arrange .. that is
all right.
Mr. Martin: Thank you.
Judge Hoback: Now, Mr. Ammen, did you have a motion
that you wanted filed~
· · Mr. Ammen: If Your Honor please, this is a motion in
the Ivan Young case that it be consolidated 'vith the Blanche
W eddie case, and the Town of Salem case which
July, 1966 I had prepared on June 30th but did not present,
page 4 ~ but would like to present at this time and I will
change the date.
Judge Hoback: That's all right, if you want to leave it
there. Now if that is the same motion that has already been
ruled on by the Court.
~{r. Ammen: In effect, it really is.
Judge Hoback: If there is any question about it, the Court
does no'v rule and denies the motion.
Mr. Ammen: Yes, sir, and we except, Your Honor.
Mr. Martin: I 'vould like the record to show that 've join
in his motion to consolidate and that we object and except.
And I think the record also shows that we would like a
continuance of this case based on the consolidation of the
motion.
Judge Hoback: Yes, sir, which motion is also denied at the
present time, having heretofore been argued on prior occasions.
Mr. Hopkins: We object and except, Your Honor.
Judge Hoback: All right. Anything else, any other preliminary motionsY If not, Mr. Jolly, I take it arrangements
have been made for the vie,v.
Mr. Jolly: Yes, sir.
Judge Hoback: Mr. Moore, yon are Attorney for the
Petitioners'
July, 1966 Mr. Moore: Yes, sir.
Judge Hoback: So whoever is supposed to go
page 5 ~
on the vie,v, we will proceed now with the view.
And after the completion of it, depending on the time, we
Will return to the Court and proceed from there.
Mr. Jolly: All right, sir. Mr. Chapman tells me that
the bus is parked across the street in front of the Town office
to take us on the view.
Mr. Ammen : If Your Honor please, does this view include
the entire area or the entire view, or just the Corridor Y
Judge Hoback: Just the Corridor.
Mr. Jolly: Your Honor, we 'vould suggest that the view
of the Corridor-we have a map prepared with an itinerary
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on it, with which Mr~ Spiegel and Mr. Matthews will have
in the front of the bus for the Court to see on the map
where we are and where we are going and so forth.
We suggest that the view of the Corridor itself \Vill tal\:e
approximately till around lunch time I would definitely say,
and we have made arrangements for the Court and all
Counsel and the press-those on the view-to have lunch at
Longwood, which \ve ·would like to sho\V the Court anyway
as one of the Town's recreational facilities. And then after
lunch continue and take the tour of the Town
July, 1966 itself to show, of course, the ability of the Town
page 6 ~ to take care of the annexation and the municipal
facilities and so forth.
·Now, just ho\v long it 'vill take-we have ridden it and
we would estimate it will probably take the better. part of
the day, frankly.
Judge Hoback: Well, it if doesn't, then whatever time it
does take be prepared to start ·with the evidence if you get
through today. We don't want to \vait until 9 :00 o'clock.
Mr. Moore said he wasn't ready to start until tomorrow
morning and somebody else can get ready.
Mr. Kime: Yes, sir.
Mr. Moore: 'Ve can start our turn then.
Mr. Hopkins: I definitely want this to go up to the
Material Yards, that is one of the places in issue in the
Corridor, and the view to take us to that.
Mr. J oily: All right.
Judge Hoback: If you finish the view before the day is
over, somebody proceed to take the evidence. Let's don't
wait until tomorro\v.
·
Mr. Hopkins: All right.
Mr. Jolly: All right.
I

(Thereupon, at 9 :05 o'clock A.M., Court, Counsel and
interested parties departed for the view described
July, 1966 above. At 2:00 o'clock P.M. Court, Counsel and
page 7 ~ interested parties returned to the Courtroom, after
having taken the view, and the hearing continued
as follows:)
Mr. Moore: Is the Court ready?
Judge Hoback: Yes, sir.
Mr. Moore: May it please the Court, as Attorney for the
Petitioner here I had planned to begin putting on evidence
as Attorney for the Petitioners before anyone else put on
evidence. I made arrangements with my witnesses ;to be
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here tomorrow morning and at this time, 'vith permission
of the Court, I 'vould like for the Town to go ahead and
start putting on their evidence and let me put on my evidence in the morning as soon as it is convenient.
Mr. Hopkins: No objection.
Judge Hoback: Gentlemen, just go ahead then.
Mr. Moore: Thank you, sir.
Mr. Hopkins: Before the preliminaries, may it please the
Court, we have some exhibits that are to be, 've hope to
have stipulated into evidence. They are not yet available
but should be sometime this afternoon and we have called
for them. When they are here, or when they do arrive 've
'vould like to call for a brief recess to let other Counsel
see our exhibits because they I feel prefer to
July, 1966 see them before they go through all of their case.
page 8 ~ Judge Hoback: All right. Just let us know
then.
Mr. Hopkins: All right, sir.
Mr. Jolly: May it please the Court, Counsel for the Town
would offer as the Town Exhibit F, a copy of the Annual
Report of the Town of Salem for the year ending June 30,
1965. I think it will be of some help to the Court in view
of the first witness' testimony.
Judge Hoback: Let the Reporter mark the original.
(The Annual Report of the Town of Salem ending .Tune
30, 1965 referred to above was received in evidence and
marked "TOWN EXHIBIT F".)
Judge Hoback: All the witnesses that the To'vn wishes to
put on at this time then, if there are no other preliminary
statements, just stand now and be sworn by the Clerk.
(The witnesses for the Toivn of Salem 'vere then called
forward and sworn.)
Judge Hoback: Call your first 'vitness.
· Mr. Jolly: Mr. Chapman, please.
Mr. IGme: May it please the Court, as Senator Hopkins
has stated, the City has some, as you say, four or five
exhibits in the nature of maps.
Mr. I-lopkins: Yes, sir.
July, 1966 Mr. Kime: Maps and charts.
Mr. Hopkins: Yes, sir.
page 9 ~
Mr. l(ime : vVhich, of course, we have not had
the opportunity of seeing them or examining them, and 'vith
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the reservation that \Ve may want to put Mr. Chapman back
on the stand after we examine those because we do not know
what they contain, we will go right ahead with our case.
Judge Hoback: All right.
MR. W. FRANK CHAPMAN, called as a witness in behalf of the Town of Salem, being duly sworn, testified as
follows:
DIRECT EXAMINATION

By Mr. Kime:
Q. I believe you are Mr. "\V. Frank Chapman?
A. Yes, sir.
Q. What position do you hold with the Town of Salem,
Mr. Chapman?
A. I am Town Manager of the Town of Salem.
Q. How long have you been Town Manager Y
A. Since November the 1st, 1943, almost twenty-three years.
Q. Prior to that ttme were you connected with the Town?
A. I served as Town Clerk and Treasurer of the
July, 1966 Town from 1925 until 1943. The fact is, I have
page 10 ~ never worked for any person but my father and
the Town of Salem.
Q. And you have been in the employ of the Town of Salem
some forty years Y
A. I have been in my forty-second year, Mr. Kime, but
don't put too much emphasis on those number of years.
Q. Are you thoroughly acquainted \vith what is kno'vn as
the "Corridor Area" Y
A. I think I am, sir.
Q. Have you made a study of the needs of that area Y
A. Wehave.
Q. Are you acquainted with the present Town of Salem
and all of its departments and the needs of its departments Y
A. I think I should be, sir. I believe I am.
Q. I believe that the Town recently had an annexation
hearing, is that correct Y I say "recently", some five or six
years ago?
A. The last annexation was in the fall of 1959 and became effective January 1, 1960.
Q. And as a result of that annexation proceeding certain
territory was annexed to the Town of Salem?
A. That's right, sir.
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Q. Now relative to the decree that was entered by the Annexation Court, to what extent has the Town of Salem fulfilled
the obligations imposed upon it by the Court Y
July, 1966 A. We have just about completed all of the obpage 11 ~ ligations that 'vere imposed on us by the Court.
We have built the fire station, we have bought
fire equipment for that area, we have actually done more
water and sewer line extensions than was contemplated because tl1ere have been areas developed since the annexation
decree becarne effective.
We have probably five per cent of the lines that ·were
contemplated at that time that have not been completed
because there has not been a need. We have completed a
hundred per cent of the municipal services needed in that
area.
Q. Then insofar as the actual need has arisen, then the
Town has completed the obligations imposed upon it by the
Court!
A. With what is under construction now, ·we 'vill just
about complete the greater portion of it. Actually, Mr.
Kime, there has not been before the Council of the Town
of Salem in these lo five years any group of citizens from the
annexed area requesting or demanding services. We have
stayed ahead of the game and as the need for those services
came up we have extended water and sewer and other municipal services to that area.
Q. Now in order to get into the record certain facts, I
want to ask you: What is the area in square miles of the
present Town of Salem 7
A. The area in square miles of the present Town of Salem
is 8.11 square miles.
July, 1966 Q. What is the area of-w·hat is the square mile
page 12 ~ area of what is kno'vn as the "Corridor"?
A. 3.91 square miles.
Q. I believe it has been stipulated that the population of
Roanoke County is 74,040 people, is that correct?
A. That is correct, sir. That is the best estimate we can
get at this time.
Q. And what has the stipulation been as to the Town of
Salem's population Y
A. 18,500.
Q. What is the stipulation been as to the population of the
Corridor Area Y
A. 6,688.

City of Roanoke v. Ivan R. Young, et al.

123

Mr. W. Frank Chapman
Q. Do you know how many acres, square acres there are
in the Corridor acreage?
A. 2,200.
Q. In the Corridor Area, reducing the square miles to
acreage?
A. 2,502 acres.
Q. Have you calculated the number of people per square
mile in the Corridor Area 1
A. We have calculated per acre. I don't have the per
square mile of the entire area.
Q. Per acre I said.
A. 2.67 people per acre.
July, 1966 Q. What is the population within the present
page 13 ~ boundary of the Town of Salem per acre 7
A. I don't lmow if I have calculated that oryes, I have. The Town of Salem now has 5,190 acres and it
has a population density of 3.56 per acre.
Q. So the population of the Town of Salem as of the present time is not quite-does not quite exceed one per cent
per acre, is that correct, as to or as compared with the
Corridor?
A. It is about one person more per acre.
Q. That's \vhat I mean, one more person.
A. It is 3.56 as compared to 2.67.
Q. Can you give us the percentage of the population that
the-of the To\vn of Sale1n as compared with the population
of Roanoke County?
A. The population of the Town of Salem no\v is 24.99 per
cent, or practically twenty-five per cent of the County. 24.99.
Q. And what is the population-! mean what is the area
-the percentage of population of the Corridor Area as compared with the County?
A. It is 9.03 per cent of the County. 9.03 per cent.
Q. And am I correct in my :figures, that if the Corridor
area is decreed to be annexed to the To\vn of Salem then the
percentage of population will be approximately 34.027
A. That's correct, sir, of the entire County.
July, 1966 Q. N O\V will you give us the total assessed values
page 14 ~ as of 1965, when the suit \Vas instituted in Roanoke
County?
A. The total assessed values of Roanoke County were
$166,909,151.00.
Q. And what is the total assessed value of the property
within the present Corporate limits of the Town of Salem f
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A. The 1965 assessed values of the Town of Salem w1,1.s
$38,035,719.00.

Q. Now, if you will give us the total assessed values of
the property within the Corridor Area T
A. The estimated assessed values in the Corridor Area
is $11,448,225.
Q. Well, now reduced to percentage, how does the assessed
value of the property within the County of Roanoke compare
with the total over-all assessed value of all property in
Roanoke County!
A. Say that again nowT
Q. Maybe I didn't state it exactly right. What is the percentage of the assessed values in the Town of Salem as
compared 'vith the total over-all assessed values in the County
of Roanoke!
A. The Town of Salem has 22.7 per cent of the total assessed values of Roanoke County.
Q. And 'vhat is the percentage of the total assessed values
in the Corridor as compared to the total of all
July, 1966 assessed values in Roanoke County?
page 15 ~ A. 6.85 per cent.
Q. What is the tax rate in Roanoke County?
A. The total tax rate in Roanoke County is $2.25 per
$100 of assessed value.
Q. Is that the total tax rate-kill that question. How is
that broken down, do you know 7
A. I think the County tax rate is broken down $1.50 for
schools, $.50 for school capital expenditures and $.25 for
general County purposes, which makes a total of $2.25.
Q. Is the-in each instance, is the tax rate $2.25 as broken
down by you, assessed over all property in the Town of
SalemT
A. That is correct. The same rate of taxation applies in
all of the magisterial districts and in the Towns of Vinton
and Salem, sir, which is one tax rate within the entire
County.
Q. In other words, the Town now pays exactly the same
thing, or each resident of the Town in accordance with the
property he or she might own a total amount that each
resident of the County pays T
A. That's correct, sir.
Q. N o'v in addition to what the residents of the present
Town pay to Roanoke County directly, 'vhat is the rate of
taxation in the Town of Salem Y
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July, 1966 A. The ~rown of Sal ern i1nposes a tax of $.80
page 16 ~ per $100 on all assessed values within the Town.
Q. So that makes a total of what, that is imposed in the Town of Salem and imposed by the Town and
by the County?
A. Makes $2.25 by the County and $.80 by the Town, and
makes a total of $3.05 per $100.
Q. Can you break down for us the percentage of-kill that.
No,v, Mr. Chapman, based upon the percentage of population in the Corridor Area, what is that percentage as applied
to the tax?
A. The percentage of population in the Corridor Area
is 9.03 per cent of the population of tl1e County; the percentage of assessed values is 6.85 per cent of the assessed
values in the entire County.
Q. Then there is a disparity of 'vhat percentage between
the assessed value and percentage of population Y
A. We have taken 2.18 per cent more population than
we are of assessed values, if you 'vant to get it that 'vay.
Q. That's exactly what I have in view.
A. Yes, sir.
Q. No'v just for the sake of the record, I want you to
comment upon that from the standpoint of what 've are taking in and have agreed in our Answer that 've will furnish
all services to that are not now furnished 'vith th~
July, 1966 services to all the citizens of the Town of Salem Y
page 17 ~ A. Well, taking in 1nore population percentage
than we do of assessed values, the Corridor Area
will not prove to be a financial bonanza to the Town. In
other words, the expenses and our estimate of expenses that
we have gotten up are greater than the revenue fron1 that
area. If that is the question you have in mind, sir.
Q. And yon have gone into the costs and all in some detail Y
A. We have prepared an itemized budget of revenues and
expenses for the next four and a half years. Four and a half
years because we 'vere thinking that this 'vonld go into effect
as of January 1st, and our fiscal year is on the year of July
1 to June 30th, so we have made up a proposed revenues,
estimate of revenues and an estimate of expenditures for
the Corridor Area and those expenditures will exceed the
estimate of revenue.
Mr. Jolly: Could that be designated as Town's Exhibit
G, may it please the Court?
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The Witness : That is the green sheets.
Judge Hoback: Let the Reporter mark it "Town Exhibit
G".

(Estimated revenues of Corridor Area referred to above
was received in evidence and marked "TOWN EXHIBIT G".)
By Mr. Kime (continues examination) :
July, 1966 Q. Now, Mr. Chapman, before going into the
page 18 ~ details that are shown on the green sheets, I want
to ask you about the bonded indebtedness of the
Town of Salem of the present time. I don't believe that
is correctly set forth in the .Annual Report because this
Annual Report-a copy of which has been filed with the Court
and of record in this case-is for· the year ending June 30,
1965, is that correct?
A. That's correct. The bonded indebtedness as shown in
the .Annual Report is just about a year old, and we do have a
statement of the bonded indebtedness as of July 1, 1966.
Q. Now due to the timing or the beginning of this annexa·
tion trial, have you had an opportunity yet to get up the re·
port ending June 30, 1966 Y
A. No, sir, we have not. It is only closed out as of June
30th and our auditors are there no'v preparing the financial
figures for the report. C. A. Brown and Company's auditors
or accountants have been over there now and they're in the
midst of the preparation of the .Annual Report and the
financial figures. And, of course, Mr. Paxton·and Mr. Spiegel
and myself will get up the fiscal figures a little bit later;
it will be another thirty to sixty days before that comes off the
press.
Q. So that the testimony that you are now giving will be
related to the bonding indebtedness, or bonded indebtedness
as of July 1, 1966?
A. That is correct.
July, 1966 Q. Now will you, for the benefit of the Court
page 19 ~ and the record, detail just what the bonded indebtedness is?
A. Did you file a copy of this with the Court (indicating) Y
Do they have a copy?
Mr. Jolly: Yes, sir. MaywemarkthatExhibitHY
. Judge Hoback: Yes, sir.
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(Statement of bonded debt of Town of Salem, July 1,
1966 referred to above was received in evidence and marked
"TOWN EXHIBIT H".)
The Witness : As shown on this Exhibit H-shall I tryBy Mr. Kime:
Q. All right.
A. -As shown on this Exhibit, the statement of the bonded
debt of the Town of Salem as of July 1, 1966-the first issue
of bonds outstanding is an old issue of water works improvement bonds that were issued February 1, 1949. I might
say that all of the bonds of the Town of Salem are serial
bonds; there are no term bonds outstanding whatsoever;
they are all serial bonds and become due, a certain amount
of them, in series each year. There are still $45,000 of that
issue outstanding; the original issue was for $265,000. In
addition to the water plant in 1949 we paid out $225,000 and
there is $45,000 of that issue left.
The next was electric service improvement
July, 1966 bonded issue May 1, 1954, or a total issue was
page 20 ~ $150,000. And we have retired $120,000, and there
is outstanding $30,000 of those.
The water supply and sewage disposal bond issue, May
1, 1954, they were for the interceptor sewer lines of the Town
built in '55 and '56. The total issue was for a million dollars;
we have paid $430,000, leaving outstanding as of now $570,000 of this issue.
The next issue 'vas water supply and sewage disposal
bonds, issued December 1, 1957, for the last addition to our
water filtration plant and pumping stations. The total issue
was for $470,000; $205,000 of those bonds have been retired
and there are still outstanding $265,000.
Q. Let me at that point ask you this question: Why are
the bonds that you have listed under three and four designated "Water Supply and Sewage Disposal Bonds"?
A. In 1954 when 've were issuing the bonds, in order to
construct the sewer interceptors, our New York attorneys
recommended that under the existing Charter of the Town
of Salem that we should combine our water and sewer departments and operate it as one. And that has been done by
an act of the Legislature, making our water and sewer de·partments as one department, and both bonds issued under
three and four are water supply and sewage disposal bonds
pursuant to that provision of our Town Charter.
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Q. And that is why the denomination of these
July, 1966 bonds differs from the first bonds that were issued
page 21 ~ in 1949, known as "Water Works Improvement
Bonds only"'
A. That's correct, we had not combined those two departments at that time.
Q. N o,v, coming to the general ilnprovement bonds of 1961,
October 1stY
A. These "rere designated as 1960 general improve1nent
bonds that 'vere issued October 1, 1961, and these bonds were
for the purpose of carrying municipal services into the areas
annexed to the Town as of January 1, 1960. These could
have been issued as 'vater and sewage disposal bonds, l)ut
we'd have to call for an election; we wanted to get started on
this and the Town at that time had none, or if any, general
obligation bonds outstanding. So the Council decided to go
ahead and issue general obligation bonds because 've had no
other general obligation bonds outstanding.
But the greater portion of it was for the purpose of
extending 'vater and se,vage into the areas that ·were annexed
at that time. There 'vas a fire station built, as 've showed
you this morning-fire station No. 2-at Electric Road and
Lynchburg Turnpike. That 'vas built out of that issue. And
one combination pumper and fire truck "ras bought out of that
issue. And we still have quite a sum of money left in that to
complete our proposed expenditures in the annexed area. We
do still have some unexpended balance in that fund.July, 196f1 Q. And up until the issue of the 1960 bonds, the
page 22 ~ To,vn had no general bonds outstanding; in other
'vords, they were all issued under section-what
is it, 127?
A. 127-B of the Constitution.
Q. -B of the Constitution.
A. All of them, all of the revenue bonds. We did l1ave
one little incineration that we had built and also built in the
Ferrum and \Villiams Community Center.
Q. Now coming to the last bonds that were issued, April
1, 1964?
A. These are kno'vn as the 1.964 general improvement
bonds, and 'vere issued for the purpose of remodeling our
municipal building-well, first for building the public safety
building which we stopped by this morning-as we did not
have room in our present building over across the street for
our fire and police and rescue cre'v squads.
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So the first expenditure out of that "\Vas for the public
safety building, the remodeling of the present municipal
building across the street. And $74,000 set aside for library
expenditures. And I believe everything else "\vas to be used
as the To,vn's pro rata part of the cost of the construction
of the Salem-Roanoke County Civic Center, 'vhich is under
construction, and is quite a sn1n of money in that bond fund
unexpended as of this date.
Q. Is that reflected in your Annual Report1
July, 1966 A. It is reflected as of July 1, '65. It will be
page 23 ~ reflected in the July 1, '66 report, and that information can be gotten. I have it over at the office.
I may have it here, the amount unexpended in that fund.
Q. All right. If you 'viii take the last bonds that you just
issued as of April1 of this year?
A. The last issue of bonds is kno'vn as our electric svstem
improvement bonds, issued April 1, 1966, and will run for
a period of twenty years. And these bonds 'vere issued for
the purpose of the improvements to our electrical systmn,
first to purchase and pay for the purchase price of the
lines purchased from the Appalachian Power Company in the
areas annexed January 1, 1960, and the purpose of extending
street lighting into the annexed areas, and for extending
and connecting lines to connect with those lines purchased
from Appalachian Power Company. And the balance of it is
to be used for the two sub-stations that we vie,ved this
morning, and two twelve thousand volt lines connecting those
two sub-stations.
That work has been let to contract and is now "\veil under
way. I'd say the sub-station equipment is approximately
seventy-five per cent in and the other is about fifty _per
cent in; and 've have quite a su1n of that bond issu~ left
unexpended and on hand.
Q. Now, ::.M:r. ChapmanA. If you want to stop, Mr. l{ime, and go get
July, 1966 1vir. Paxton and get my report, I can get those
page 24 ~ funds if you 'vant. It is on my desk for the
Council meeting tonight. 1\fy monthly report "\viii
show those for J nne 30th. These are in mv Council hook for
the Council meeting tonight, both parts of it:.
·
Q. Mr. Chapman, has the To,,-rn ever defaulted in its interest or in the payment' of any bonds that had been issued
by ~he To,vn, regardless of the class of b<;>nds? . .
·
· A. No, sir, absolutely not. We have a splendid rating.
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Q. What is the rating accorded to the Town of Salem T
A. The Town of Salem enjoys a double A rating on the
New York Bond market, and the only-there are only two
cities in Virginia that have a better rating than the Town
of Salem.
Q. Is that the highest rating that a town can get, as far
as you have been advised t
A. Yes, sir. I was told by Standard and Poors in their
office in New York that they'd give the Town of Salem a
triple A rating, but they never had given a town a triple A
rating, but that we had all the qualifications for it. But that
they had never given a town, and they had never heard of a
town getting a triple A rating. Only the cities of Charlottesville and Richmond have a better rating than the Town of
Salem.
.
Q. Have you shown on this sheet designated as Exhibit
H that the total bonds now outstanding are $4,310,000?
A. That's right.
Q. Of which general obligation bonds are $2,400,.;.
000?
.
..
July, 1966 A. That's correct, sir.
page 25 ~ Q. All right. Now after the general obligation
bonds-taking first only the assessed values within
the Town of Salem, how much in bonds under the Virginia
Statute can the Town issue without exceeding its eighteen
per centY
A. The limit is, as you say, eighteen per cent .of the
assessed value of real estate.
Q. Have you got your real estate broken down as distinguished fromA. Yes, sir, I have the 1966. We have just gotten our land
book for 1966 and the total assessed values of real estate is
$28,600,000 in round figures.
Q. Now then, will you compute that for us T
A. Eighteen per cent of $28,600,000, I have computed at
$5,148,000.
Q. So the Town, as of the present thue, has not issued
general obligation bonds up to one-half?
A. No, sir, we have issued $2,400,000 outstanding, and we
could issue $5,148,000, 'vhich leaves us with the present assessed values of the Town, $2,748,000 that· could be issued
in general obligation bonds and not exceed our eighteen per
cent.
· Q. I don't know whether you· calculated this or ~ot, but
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if you add to the present assessed value of real estate in the
Town of Salem the present assessed value of real estate within the Corridor, what figureJuly, 1966 A. The assessed value of real estate in the Corpage 26 ~ ridor is $8,979,000 and just for round figures~
we will certainly have some growth for this year
-we took nine million dollars. You don't have to have but
$21,000 and I'm sure it's grown that much within the present ·
year.
Eighteen per cent of nine million dollars would give you
$1,620,000 additional bonds that could be issued if the Corridor Area were annexed and added to our assessed values
within the present Town, which 'vould mean that we could
then issue $1,620,000 over and above the $5,148,000. And
taking off the $2,400,000, we could issue $4,368,000 in general
obligation bonds and not exceed our limit.
Q. Well, a general question. Is there any financial reason
whatsoever known to you as to why the Town of Salem could
not annex what is known as the Corridor Area and afford that
area all of the services that are now furnished to the present
residents of the Town of Salem as well as to make capital
improvements Y
A. I think the Town of Salem is in position now to proceed 'vith extending the municipal services and make such
capital expenditures as will be necessary to carry municipal
services into that area. It is in excellent financial position and
co~d proceed at once.
Q. Going now to the more detailed statement that you have
prepared, turning to the green sheets, "Estimated
July, 1966 Revenues", I will say see Page 1 of it because the
page 27 ~ figures are not numbered.
Taking first the "Estimated Revenues" on real
estate, I see, of course, you have nothing projected for the
first half of 1966-67 Y
A. No, sir, we have entered that. We are into that half
a year now and there will be no taxes levied, of course, until
the calendar year of 1967.
Q. And then in projecting it you have, for the first full
year, used the figures $67,9007
A. Yes, sir, we have estimated that at $.80 per $100 we
will collect ninety per cent of that levy 'vithin that year.
Q. Now there's no problem and the Court doesn't want us
to· go over each and every one of those figures. We will go
down the line. You have then .estima~ed for t~e next full year
$71,300?
I

.

··
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A. That's correct.
Q. And then for 1969, $74,900?
A. That's correct.
Q. And 1970-71, $78,600. On 'vhat basis have you projected that?
. A. This is an increase of five per cent per year each yea·r;
we find that in extending municipal services, we have learned
from the past annexed area that as those municipal services
are extended into that area they develop and five
July, 1966 per cent I think is a real conservative figure.
page 28 ~ Q. Now just under real estate you have got
"other" and you have got the projection there
"nothing" for the first half of the year, and the next full
year ·$18,100, $18,500, $18,800 and $19,200. Under whatexplain that figure-those figures rather?
A. These are on tangible personal property-machinery
and tools and public service corporations-and, of course,
it was gotten up in December, 1965. And since that time 've
have dropped the levy on household goods and personal prop·erty owned; there would be son1e change in that no,v.
Q. Has the County of Roanoke also done the same thing?
A. That is correct, sir.
Q. And I'm not certain about the City of Roanoke'
A. I don't know, sir.
Q. Well, what change, or how much of a change do you
think that would involve and entail'
A. Probably about twenty-three percent of the assessed
value of tangible personal property; machinery and tools will
be eliminated by eliminating the tax on household goods and
personal property of individuals.
Q. Would that be made up in any other way?
A. Yes, sir, the sales tax 'vas authorized by the 1966 session
of the General Assembly, and that 'vill be more
July, 1966 than made up by the proportional part of the sales
page 29 ~ tax that will go down to the Town of Salem.
Q. And be allocated to the Town of Salen1?
.
A. Yes, be allocated to the Town under the sales tax
law.
Q. No'v "delinquent levies" I 'vill pass over.
A. That doesn't amount to too much.
Q. And also "penalties and interest". But you have included those.
A. Yes, sir.
..
Q. Now you have got "business and professional l~ce~se~"~

Oity of Roanoke v. Ivan .R. Young,

~tal.

1.~~

Mr. W. Frank Chapman
and you· start the first half of the year for the first time you
have estimated, or you put down the figure of $8,200. "Why
is that? Is that because the licenses are payable within the
first half of the year?
A. That was taken from the business and professional licenses that Roanoke County is now levying within the Corridor, and applied to our rate of taxation on rnerchant and
wholesale merchants and other businesses and professions.
Q. And you have shown an increase in that the second year
of $4001
A. That's correct.
Q. The third year of $400 and the fifth year of $500, and
the sixth year of $500?
A. That's correct, sir.
_
July, 1966 Q. I should say "the fifth year". I said "the
page 30 ~ sixth year". "What basis did you project that on Y
A. On the basis of $.13 per $100 and the growth
within the area from businesses and professions as 've extend
municipal services to that area. It will grow at least that
much. I think that is a very conservative figure.
Q. And your "motor vehicle license tax". You have shown
that for the first half of the year at $9,400, then at a slight
increase for the next year of $200, and then $200 more and
$200 more and $200. You have used apparently there a constant figure¥
A. Well, 've l1ave taken the number of 1notor vehicles based
on- population, or the population basis issued by Roanoke
County, and 've have taken a pro rata of population and
figured the nu1nber of vehicles. And we figured that the
growth is very conservative again.
Q. Coming do'vn no'v to the "electric service" as to revenue, and in the so-called Corridor Area yon have put down
"none". "Why did you do that?
A. Again that is based on experience. It took us five years
to negotiate 'vith Appalachian Power Company on the last
case and it looks like it 'viii be that long again, so we are
~ertain on this first four years and to anticipate if we do
get revenue 've 'vill have expenses. But we did not anticipate
any expenses, since in the last affair it took us five
July, 1966 years to negotiate the last one.
page 31 ~ Q. In other words, if it does turn out well within the five year period, negotiations between the
Town of Salem and Appalacian Power, it would result in the
fl.cquisition ·of any of its lines and the Po,ver Company's lines
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within the annexed area, you are tellmg, of course, the Court
there would be expenses and we'd have to pay for them 7
A. That's correct, sir.
Q. So you think one would about offset the other until there
was a cut-off Y
A. I think so. It could be financed; it would finance itself,
whatever we do. It would finance itself.
Q. Now your "water revenue". You don't show much in
the 'vay of water revenue. You show an increase of $1,000,.
again beginning 'vith the first full year, and extending through
the fifth year $1,000 to $4,000. I'll skip the "penalties and
miscellaneous" there. What is your-this has nothing at all
to do with, as I understand of course, capital improvements
at allY
A. No, sir, this is purely maintenance and operation, or
the whole report.
Q. And you're increasing the figure based upon what 7
A. Additional customers we would have in that Corridor
Area which would be slow in the beginning and would increase as we go on. And 've have tried to be very very conservative for the revenue of 'vater in that area.
July, 1966 We have not received from our engineers a repage 32 ~ port of the situation of water in that area 'vhen
we made this up in December. Since that time
there has been and I believe filed with the Court the report
of Hayes, Seay, Mattern and Mattern for the extension . of
water into those-into that area.
Q. And in their original report it was broken down so aR
to show the Corridor Area as separate from any area that
the Town in its suit for annexation is seeking to acquire Y
A. The second report sho,ved that, sir. The first reportQ. That's what I'm saying.
·
A. Yes, sir.
Q. Now you sho'v "connections and transfers". The charges
for connections. Is that what this figure here reflects Y
A. Yes, sir, our charges for connections are just about the
actual cost of making that connection. We will have expenses
that will just about be the same as the cost of the connections
·
themselves.
Q. And one will offsetA. One will offset the other if there are more connections
we will have more connection revenue, and if there is less
we will have less. We charge about $80 for a half-inch water
connection 'vhich is a normal house connection, and the cost
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is· just about that by the time we make the tap and carry the
main to the curb line and install a meter box. It
July, 1966 just about breaks even.
page 33 ~ Q. No'v 've next come to "sewage disposal revenue." You have got "sewer service and inspections,
connections, and assessments and miscellaneous and total
sewer services." No,v, will you explain that'
A. We did not anticipate any revenue, nor will you find any
expenses for sewage disposal because Roanoke County Sanitation Authority has issued bonds in that area and have just
about completed, in my understanding, the service of sewer
Aervice into the complete Corridor Area.
It has no'v been termed I believe "the Roanoke County
Public Service Authority," and they have about completed
extension of sewer services to that area. That is my understanding. If it becomes necessary, of course we will, but
again one ought to offset the other.
Q. In other words, what 'vas formerly Roanoke Co1mty
Sanitation Authority has preempted the field heretoforet
A. That's correct, sir.
Q. And you are not taking into consideration any revenues
nor any expenditures 7
A. That's correct, sir.
Q. Does the Town at the present time have any sewers
owned, or any sewers within the so-called Corridor Area 1
A. We do not own any lines that are actually within the
area as such. We do have some lines that go up
.July, 1966 streets, on Ward Street that borders that area,
page 34 ~ and we are serving a fe,v houses in the Corridor
Area that 've have with lines on Ward Street, and
likewise the Sanitation Authoritv built the lines on the south
end of Ward Street. And it was .. easier for them to make connections to houses within Town and one offsets the other. We
have I'd say half a dozen houses that are on the east side of
Ward Street connected to our sewer svstem.
Q. Well, coming now to the-to our last annexation case.
I believe the Court put in its decree a provision to take care
of the sewage problem, particularly in the Mawanda Park
area, is that correct!
A. There were two areas that was in one of the areas that
was annexed as of January 1st, 1960. One was Mawanda
Park and the other was Hillview Park, and the Sanitation
Authority had lines in those-in both of those subdivisions.
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And there was a provision in the decree that the Town of
Salem 'vould not be required to extend sewer lines in to those
areas being served by the Roanoke County Sanitation Authority, that's correct.
Q. I presume that at the proper time-I don't know whether Mr. Beavers will testify in regard to that, in regard to the
extension, or the extensiveness of the sewage system 'vithin
the Corridor Area Y
A. I'm sure he 'vould, yes, sir.
Q. But he has that information t
A. He has that information, either he orJuly, 1966 Q. You do not have it at the present time?
page 35 ~ A. -either he or ~Ir. Hogan, it is my understanding will testify to that.
Q. No,v, as to ''supplements and refunds," you go into
highways-primary and high,vays-secondary. First take up
the higlnvays-primary and secondary, and you have $13,300
figure for the first half of the year, and that gradually is increased-,vell, it makes a considerable jump, of course, in
'67-'68, a $43,300. The same for the third year; $50,800 for
the fourth year and $50,800 for the fifth year. .And practically
the same percentage holds true as to the increase 'vith regard
to secondary high,vays. Now 'viii you please explain that in
the record?
A. Cities and towns over 3,500 population in Virginia are
required to Inaintain their prhnary and secondary roads.
For the purpose of construction, reconstruction, improvements and n1aintenance, the State allows such cities and to,vns
$10,000 per mile per year for primary routes; and up to till
this year have been allo,ving us $800 per n1ile per year for
secondary.
This has been increased fron1 $800 to $1,000 beginning
July 1st, 1966, this last 'veek, so 've will get now $10,000 per
mile per year for prilnaries and $1,000 per mile per year for
secondary highways. And this (indicating) is the computed
amout of primary and secondary roads that will be annexed
in the Corridor Area.
Q. No'v you are telling us that if the entire area is annexed-these figures are based upon the entire
July, 1966 area?
pag·e 36 ~ A. That's correct, sir.
Q. And a study of the entire area?
A. That's correct. During the first six-month period we
won't get but one-quarter that money which is payable to the
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cities and to\vns quarterly; for the quarter just ended. In
other words, \Ve \Vould during the year J·uly 1, 1966 to December 31, we \vould only get one actual quarter of those
monies because it \Vould be for a half a year. And one of
them \Vould be held over. We get it by the quarters as the
quarters are ended.
Q. And that applies all over the State 1
A. That's correct, sir, that is true as to all citieR and
towns; \Ve are ahvays about a quarter behind.
Q. No\v your "ABC profits."
A. ABC profits are based upon theQ. Sho\v a constant figure of $19,500.
A. It's been constant since the ten per cent tax was put
on \vhiskey by a couple of Legislatures back. It was a provision in the law that no city or town could receive less than it
was receiving prior to the imposition of that tax, and the
sales of whiskey have never reached enough to allow profits
back to the State that would bring us up past the figure that
we were getting prior to the imposition of tl1at tax.
So we get $2.92 per capita and this $19,500 is based on that
figure for the population in the area.
July, 1966 Q. It's a question of multiplication?
page 37 ~ A. That's all, unless somebody drinks more
whiskey and they make more profit.
·
Q. Now you have got "gasoline tax refund," that is a minor
item?
A. That is a small amount \Ve get refunded on a tax for
our garbage trucks and police cars and fire equipment. We
pay the State that tax and then it is refunded to us.
Q. Now we next come to the "street deparbnent receipts"
and you sho\\T there $500, $1,000 and $1,000 and $1,000. Is
that mainly from the repayments to the To'vn of a proportionate part of side,valks Y
A. Usually \Ve charge the property o'vner one-half the cost
of sidewalks, or one-half the cost of curb and gutter, and that
is the proportionate part of the cost that \Vould be collected
from the property owner. We spread it over a period of five
years and it w-ill do more work than this, but that will be
the amount collected.
Q. That \\Tould be the an1ount you would estin1ate that
vou.. A. That \Ve would receive.
Q~ -that would ultimately be collected t
~A. That's right, from those people.
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, Q. Now you show.":fire department receipts" none,

~'.recrea

tion department receipts" none, "municipal propJuly, 1966 erty and parks" none, and "sanitation and health"
page 38 ~ none. Do you have any comments to make on
those four categories t
A. No, there are very few receipts received in the Fire
.Department; a little bit of an item for filling extinguishers.
~d we have a contract with Roanoke County 'vhereby we
:fight fires in the western part of the County, and that is not
contemplated to be changed. The Recreation Department, we
make no charges for participation in our recreational program to anyone; very little is collected thereby and there's
no public property to rent and no municipal properties. And
the parks-and the sanitation and health are usually, there
are charge made if we take more than one Dempsey Dumpster
load from a :firm in the day. There are very little receipts
. from those Departn1ents.
Q. In other 'vords, it's all outgoing instead of income Y
A. Yes, sir, they are very expensive departments.
Q. Now you show a very small amount "engineering aild
planning and permits."
A. They are electrical and plumbing and building permits
and things of that kind; very nominal; they are a very nominal charge.
Q. Coming to your totals at the bottom of the sheet, you
show $36,400 the first half of the year and then that progresses to the second full year of $190,100, and that gradually
goes up to $217,415, all of which is shown at the
July, 1966 bottom of 'vhat I will denominate as "Sheet 1" of
page 39 ~ the green sheets, that are the total esthnated
revenues from the Corridor Area.
A. That's correct. You left out Police Deparbuent receipts
which are fines.
Q. Yes, I did. I'm sorry.
A. But including that, those would be all.
· Q. You don't show too much in fines 1
A. No, that's just nominal for additional areas.
Q. All right. In other words, you consider they are a law
abiding community?
A. Yes, sir, we certainly do.
Q. Now, Mr. Chapman, turning to "estimated expenditures," I wish you would take this, if you can boil it down,
and I expect the Cotirt would appreciate it. You have it in
your different departments, the "general government, electric
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department, sewer, water and street and police," and that is
on what I will say is ·"Page 2" of the green sheets.
Now you have shown none at all for the electric department, which you have already explained Y
·
A. That's correct.
Q. And then in your "general government" your salaries
and miscellaneous, which I will group together, you show
expenditures of $3,100 the first half of the year and $7,600
for the first full year, and then that gradually goes up to the
fifth year of $8,000. Now what did you include in that?
What do you propose to do 'vith the Corridor
July, 1966 Area Y
page 40 ~ A. The only thing that would be additional expenditure of general government 'vould be additional salary, we'd be obligated to pay the Comntissioner of
Revenue for tnaking up the land and personal property books.
Our Commissioner of Revenue for the Town is the same
Commissioner of Revenue for the County and, of course, we
would owe him additional money for making up those land
and personal property books. And the other expenses is
purely for an extra tax clerk, or for ltirs. Hurt in the
Treasury Department over across the street for collection of
taxes.
Q. Why have we been using the present Commissioner of
Roanoke CountyY Is there any purpose in thatY
A. Our assessment is exactly the same and he can put an
extra page in there, or in the books without an extension of
it at the time he makes up his book for the Town of Salem
district, and as well as Roanoke County. So he makes that up
at the same time he makes up the book for the To,vn of Salen1
magisterial district,- and 've extend and we take the total
values and we extend those ourselves at eighty cents. Arid
that gives us our To'vn tax.
The personal property books, now he does have to make
copies of that because he has State taxes in that that he has
to make that up special. But we use exactly the satne assessment for personal property and the satne asseR~lnent for
land.
July, 1966 Q. Now in your Water Department you show
page 41 ~ no expenditures for the first half of the year and
you show $2,000 the first full year, and that gradually increases to $4,000 Y
A. That's the same figure we have over in the revenues for
the cost of making connections.
Q. One offsets the other 1
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. A.. That's right.
Q. But this does not include capital, of course, improvernents?
A. That's correct.
Q. All right. Now our Street Department. You have some
twenty-six items as I count them 7
A. That's right, sir.
Q. And which total for the first half year $62,200; and for
the next full year $103,900, and that progresses upwards to
$107,900. Now in a very general way-you have broken it all
do'vn and sho'vn the different character of services and all
to be rendered in connection with the Street Department. How
do you estimate those figures?
A. These figures are based upon experience in our present
Corporate limits over many many years, and the same items
of expenses that we would incur in the Corridor Area that
are incurred in the present Town. And 've believe we have a
pretty good estimate of costs, of maintenance and operation,
as 'veil as some capital expenditures.
July, 1966 You \vill note in this department, because we
page 42 ~ would have to take over, maintain and operate and
improve and reconstruct the streets effective, upon
the effective date of annexation. And therefore we have provided for capital expenditures as well as maintenance.
Q. ,-~lell, I will call your attention to the-let's see-the
tenth item, "resurfacing," $13,000 for the first half year. And
then $26,000 thereafter for the second; third, fourth and fifth
years.
A. That, of course, is one of the biggest items of Inaintenance that \Ve have. vVe hope we can get by for that; it depends on the type of streets that \vere built and \Vhat type of
base they have. And after examining them \Ve think that
figure is all right. But that is one of the main items of street
maintenance \Ve have, of patching and resurfacing.
Q. N o'v tmder your "capital expenditures," and coming
down to "new equipment," which is the first item under
there.
A.· That 'vill be 1nade up of motor graders and trucks and
grading equip1nent and hauling equipment that 'vill be necessary for maintenance and operation of the streets; I believe
there is one for "mowing roadsides" included in that, one
power mo,ver, a sickle mower that is. And that will be for
that purpose of adding equipment each year.
vVe \von't take it all on the first year or the first six months,
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but it will be added to it. No'v as I explained
July, 1966 to the Court and to you all this 1norning, we do all
page 43 ~ of our street construction 'vork ourselves, and we
own and maintain our equipment; 've own our construction equipnwnt and do all of our construction work as
well as our maintenance 'vork.
· Q. Does that enable us to do it cheaper than otherwise?
A. It certainly does; it saves us n1any many thousands of
·dollars over the vears.
Q. I'm just in t·erested ·whether the year of 19G9-70 yon show
new equipn1ent only $10,500, 'vhereas you showed the year
before that of $20,800. \Vhat is the explanation of that?
A. 1\{r. I\:in1e, I just don't remember right now. There is
one heavy piece of equipn1ent and it's probably in our not0s
sommvhere-I'd have to look that up, I have forgotten it. I
might have to get it. They 'vill be bought over the years and
when you come to a big heavy piece of equip1nent it could
change $10,000 one year because of the loader or anything of
that kind 'vould do it. I have forgotten the details of it.
Q. No'v the last item there, "F.A.. U. Construction RP~ervP".
What is that, just explain it?
A. It ought to have "F.U.A." It is Federal Urban Aid;
it's just a typographical error. Federal Urban Aid Construction Reserve.
Any primary roads, that is both Federal and State, co1nes
under our Federal Urban Aid Program and, of
July, 1966 course, the Town's cost of those new construction
page 44 ~ projects is fifteen per cent of the cost of construction. The Federal bears fifty per cent, the
State thirty-five per cent, and the municipality fifteen per
cent, and that is true over the various cities and towns over
.3,500. Well, of course, 've couldn't have enough in one year to
meet that fifteen per cent of a project like the extension of
419 from Lakeside to Route 81, so therefore we have over a
period of years rather than have a capital expenditure budget
and issue bonds, so we try to set aside and have a reserve fund
for the purpose of meeting that expenditure ,v]Hm it comes.
And 've have been able to secure Federal funds when other
eities and to,vns were not able to take care of it. We have
gotten our share of Federal Urban Construction that way.
·Q. In other 'vords, you set that aside each year 'vhetl1er
you're called upon or not?
A. Right. We set that amount aside, and we think in the
·Corr-idor Area what 've have now set aside there will get lis
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8J. pretty good chanee of getting some Federal Urban Aid in
the routes that they really need .construction of, like Route
616 that 've went over this thing, and there are various
~outes in there that will need rebuilding and relocating.

Mr. Kime: May it please the Court, I don't know whether
I 'vant to go along unless the Court wants to ask any questions. .
Judge Hoback: No, sir, we were just wondering
July, 1966 if it's necessary to detail all of these things because
page 45 ~ they are in the exhibit.
The Witness: That's the question.
}fr. Kime: I will hurry along then.·
Judge Hoback: All right.
By. Mr. Kime (continues examination) :
Q. Now coming to the Police Department, Mr. Chapman,
you show the costs for the first half year of $13,028 and the
cost for the fifth year of $51,894. Now just in a general waythe Court has just remarked that you have all the items down
there-,vhat do you propose to do as far as your Department
is concerned as to extending the DepartmentY
A. To properly police the Corridor Area it will really take
ten police or additional police officers and two police cars to
· patrol, and those expenditures are made up of the salaries
of those additional officers as they are trained. And you will
notice they are on a progressive scale, taking to a certain
number in the first year and then coming up the range of
them after mainly their training and uniforms and salaries
and the capital expenditures for two patrol cars and radios.
That's about all in there.
Q~ Now coming now to the Fire Department, you show a
total there of the first half year and it's $7,828, and for the
fifth year of $45,494. What do you propose to do as far as the
Fire Department is concerned 7
,July, 1966 A. This figure only shows the purchase of a
page 46 ~ little small equipment. The rest of it is for maintenance and operation of that department, and
again in order to properly furnish fire protection to the Corridor Area, it 'vill take one additional fire station or sub-station and. additional equipment. And I believe it is ten men
there. Let me get my :Qumber of men, please.
, Two men Qn e!lch shift,. t~n additi,onal.fireme;n will be required.. And that is wh~t •fu..e s~lary costs, for the ten .add~-
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tional firetnen are, to properly maintain a fire station and keep
men on duty in that additional fire station, which will be
somewhere in the northern portion of the Corridor Area.
Q. How much do you estimate the capital outlay will be for
fire protection in the Corridor Area'
A. Based upon us designing a station similar to the one
that we saw at Fire Station No. 2, it will cost somewhere in
the neighborhood of $40,000. We think we can build it for
that with our own men and our own equipment, and in the
winter months when our construction is slack. And somewhere in the neighborhood of $22,000 to $25,000 for additional
pumpingQ. For an additional pumper Y
. A. That's right.
Q. Now your "recreation department". What have you
got to say about your Recreation Department, what do you
propose to do?
A. We propose-there is very little recreation
July, 1966 facilities in the Corridor Area. We will probably
page 47 ~ have to purchase some land for it, but that is not
shown. But it 'viii be paid for the operation of one
playground in the Corridor Area.
I might say this: That a lot of children in the Corridor
Area now use our facilities at Oak Field and we welcome
them into our Department, and there is no cost to the children that co1ne to our recreation facilities; they participate
in the program and many of our teams and groups and
leagues are made up of the children of the Corridor Area.
Q. Can you give us any percentage t
A. I don't-I believe Mr. Paxton has those figures. He's
handling the Recreational Department now.
· Q. Coming down to the "libraries, properties and parks".
A. That is ·-purely for operation of that playground on the
parks.
Q. All under theA. That's right.
Q. All under your recreation'
A. That's right, sir.
Q. And "sanitation and health".
A. Well, now sanitation and health, we 'viii have to be prepared to move in that area on January 1st, or whenever that
annexation takes effect, and we plan it for January 1, .'67.
And those additional garbage .trucks-there will
July, 1966 be two' additional garbage trucks and two addi-
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~

tional trash trucks, and one Dempsey Dumpster
type of collection body \viii have to go in operation
on January 1.
And this is purely the Department expe~ses for maintenance and operation. The Town will have to buy those trucks
out of its current funds or provide for the1n some 'vay.
Q. Have you made any estimate of what the capital expenditure 'vill come toY
A .. This is estimated at about $41,000, and 've will be lucky
if we get by for that a1nount. It's between $40,000 and $45,000,
and we will have to have that ready to go into operation on
January 1st. And we are prepared to take that out of our
current operation funds; that is what \Ve did in 1960, we
started operation and collection of garbage and trash on
January, if I remember, January 1, 1960. It came in on a
Sunday and \Ve started out on January the 2nd. And I had a
call on garbage that morning and 've took care of it starting
that day.
Q. Sunday morning¥
A. No, sir, we started it ~londay n1orning.
·
Q. vV11at do you propose to do there, ho'v many times do
you pick up the garbage?
A. The Town of Salem picks up garbage from residential
areas twice a week from the rear of the premises. From
residential areas \Ve pick up garbage that many times, and
from the business areas every day. And we propose to
immediately start the collection of garbage and
July, 1966 trash in those areas twice a week.
page 49 ~ Q. J.Iow about your "engineering and planning" Y
A. We provide in here for the salary of a secretary and a draftsman. We want to bring those maps-I don't
doubt there are very 1nany maps in existence in the Corridor
Area that 'vonld compare with our type of mapping, and we
hope to get started on that with a drafts1nan immediately,
copying the County n1aps and subdivision maps that are of
record so that 've can put those in our mapping system in the
To,vn. And it is prepared to and 've are prepared to employ
an additional drafts1nan and a secretary.
Q. Does the To,vn no'v have a complete map plan?
·A. We have just about completed all of the mapping area
that \Ve have, and Mr. Beaver can testify to that better than
I have. vVe haven't got all the \VOrk sheets, but it is a right
g_ood job to get those into the scales-we have a one and fifty
feet-·· and we are \Vorking on the completion of those~ And it
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is proposed to hnmediately start into the Corridor Area and
prepare those 1naps and work sheets.
Q. No·w "insurance", that's become quite an item.
A. Yes, sir, insurance is hecmning quite an ite1n. In other
words, in F.I.C.A. and the Social Security Acts of these einployees, 'vhen you take those additional firemen and policemen and traslnnen, and all of it takes quite a bit. The group
employees is a group insurance 've earry on all of onr employees and, of course, we 'viii have additional
July, 1966 streets and sidewalks, 'vhich Inakes for additional
page 50 ~ liability that the Town 'vill be exposed to. And,
of course, 'Vorlm1en's Compensation is to provide
for the 'vorlnnen's cmnpensation and insurance on onr enlployees, in the additional employees in tl1at area.
Q. N o,v, you have turned to Sheet 4 of our green sheets
and you show a recapitnlation-l'In not going into the recapexcept to call attention to the fact that in your recap you
show· total receipts for the first half year of $36,400, and
total expenditures of $118,456, \vhich is considerably more
than twice as nn1eh. And frmn then on you show receipts at
considerably less than expenditures through the fifth year
\Vhen yon sho"r your receipts at $217,450 and expenditures
$285,688. And that is 'vhatA. That is our esthna tedQ. -your best judgment?
A. That is correct. These are we believe conservative figures and our esthnated growth has been conservative; probably our experience from the previous annexation 'vith the
growth in there, then these 'vouldn't be as far apart at the
end of the fifth year (indicating). '\re hope at the end of six
or· seven years the expenses will con1e up to-I n1ean the
revenue 'viii come up to the expenses.
Q. But as of the present tilne and to the best of your ability, 'vhy these figures are as accurate as you can make them
based upon your experience of many years as a
July, 1966 to,vn official and Town ~fanager?
page 51 ~ A. That's correct.
Q. And Clerk of the To'vn?
A~ That's correct, sir.
,Judge Hoback: (interposing): Does the To'vn have any
exhibit showing the added firemen that 'vould be needed, the
added policen1en that would be needed and the other personnel that you are recommending or stating that will be furn-
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ished if the Town is permitted to annex the area f You
statedThe Witness: We have some evidence, Judge. We have
· some memorandum that we made up for Counsel.
Judge Hoback: I'm talking about something to give the
Court as one of the terms of annexation if permitted. Do·
you have it as an exhibit of what the TownMr. Jolly: We are having that prepared promptly and
will furnish it to the Court.
·
The Witness: That's to be filed, sir.
Judge lioback: So then an exhibit that you refer to is
what the Town should do if the annexation is granted Y
The Witness: We will be glad to, sir.
By Mr. Kime:
Q. Mr. Chapman, I think what the Town is-it is not the
report and summary of what you show in the report as to
the personnel and so forth, which can be prepared
July, 1966 on one sheet.
page 52 ~ A. Be glad to do that.
Q. And 'viii you prepare that and have it ready
and furnish it promptly to the Court Y
A. Yes, sir, I 'vill.
By Judge Hoback:
Q. Then that group is, of course, what the Town is seeking to annex and is one of the terms and conditions, but the
Town if permitted should offer to do certain things in the
area if granted. And that is 'vhat we're trying to do.
A. We plan on doing that, sir, and, of course, we will reduce
that to a written statement and file it, sir.
Judge Hoback: All right.
By Mr. Kime:
Q. With particular reference, of course, to your capital
improvements Y
A. That's correct.
Q. That you propose to make in the Corridor Area f
A. Yes, sir.
Mr. Kime: If the Court will just grant me a· 1noment,
please?
Judge Hoback: All right.
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(Mr. Kime and Mr. Jolly conferred together.)
Mr. K.ime: May it please the Court, and with the
,July, 1966 statement we made a little bit ago that "not lmow7
page 53 ~ ing what the City would come up with in the nature
of charts and maps," we will turn Mr. Chapman
over to the City.
Mr. Hopkins: They are now available.
Judge Hoback: That didn't turn the current off (laughter).
Mr. Hopkins: I thank you.
Mr. Kime: That's like lightning striking.
Judge Hoback: Would you like a recess?
Mr. Hopkins: Yes, sir, I think a brief recess at this time
would pe in order, but if they want additional time they can
have it. But those are available for them to look at.
The Witness: Do you want to· cross examine me Y
Mr. Hopkins: Yes, I will. And your own Counsel may want
to examine you some more.
(Thereupon, a recess was taken from 3:25 o'clock P.M.
to 4:10 o'clock P.M. for Counsel to inspect the maps and
charts submitted by the City of Roanoke.)
Judge Hoback: Any further questions, Mr. Kime?
Mr. Kime: Yes, sir, I want to ask him just a question or

two.

Judge Hoback: All right.
By Mr. Kime (continues examination}:
July, 1966 Q. Mr. Chapman, are you reasonably well acpage 54 ~ quainted personally with a good many of the
people in the Corridor Area?
.A.. I am, sir.
Q. And have you had requests from them for services in
the area?
A. I have, sir, particularly water.
Q. Have you, in your own opinion and taking in consideration the area of the Town of Salem and the available space
too in answering the question, what in your opinion is the
expediency and the necessity for annexing what we term here
as the "Corridor .Area"?
·A..Of course, the expediency of this annexation came about
because these people wanted to come into the Town of Salem,
and the Town cooperated with the Petitioners and as we need
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room to expand and these people needed services of the ToWn.,
and they needed the Town and we needed them. And so we
worked with these Petitioners and this Petition culminated
before the Court.
And we believe that we have something to offer to the
Corridor Area and we believe that the Corridor Area people
have something to give to us. They are part of ns in so
many respects and have been through the years.
Q. Would you-what would you say as to the relationship
between the people in the Corridor Area quo ad the Town of
Salem and the City of Roanoke?
.
A. The Corridor Area, particularly the older
July, 1966 sections, have been there for years and years and
page 55 ~ years, and those people will come into Salem and
they came into Salem was a Town many many
years ago. We 'vent through the older sections of them;
those people have been part of Salem, the young store area,
the Edgewood area or section, and that area in there, all
through, those people l1ave con1e to Salen1 for their marketing, for their banking, for their children-their children have
all gone to school here, in the whole Corridor .Area.
They are tied to Salmn in so 1nany respects, and they feel
like they are part of Salen1 and they 'vant to cmne to Salem
and be a part of it. And we feel like 've want to have them
to be a part of Salmn, and w·e are ready and 'villing to extend
municipal services to the area and make the1n a part of the
Town.
Mr. l{inle: All right.
Mr. Hopkins : Does the Proponent, before we get to cross
-examination, desire to examine him?
Mr. Moore: No.
Mr. Hopkins: This is the full extent of the direct testimony
in the case?
Mr. J oily: Of this 'vitness.
Mr. Hopkins: I n1ean for this 'vitness.
Mr. l{ilne: No, no, only as to this ·witness and as to the
extent of your possibility of introducing or possibly trying
to introduce certain maps and charts.
July, 1966 Mr. Hopkins: All right.
page 56

~

CROSS EXAl\1INATION

By Mr. Fitzgerald:
Q. Mr. Chapman, you are acquainted with the facilities
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in the-and the services the County of Roanoke provides for
the people in this area, in this Corridor Area, are you not Y
A. To some extent, yes, sir, I'm pretty well familiar.
. Q. Well, most of the services of the County are also provided to the people within the Town, are they not?
A. That's correct, sir, yes, sir.
Q. And the greatest of these I suppose are the C9unty
school system of Roanoke County?
A. Schools and welfare. Of course, the County does have
certain trash and garbage collection in the area that they
perform themselves.
Q. Yes, sir. As to schools, you are acquainted with the caliber of schools and education the County of Roanoke provides?
A. Yes, sir.
Q. That it provides the students?
A. Yes, sir, it's of the best.
.
Q. And in your opinion is this the best situation for the
people in the Corridor, to continue in the County school
system!
A. No question about it, because we 'vent by the
July, 1966 Conehurst School this morning and there are so
page 57 ~ many of those people in the Corridor who go
there in the grammar and primary school, and
the East Salem School. That area in the Corridor, on that
section of Ridgewood Park, they all come to the East Salem
School.
The greater portion of these people in the Corridor either
come to Andrew Lewis-maybe some of them go to Northside-but the greater portion of them come to Andrew Lewis
High School here in Salem.
Q. Yes, sir. And there would be no disruption of the school
system!
A. Not one bit whatsoever. It wouldn't change by one bit,
and doesn't affect the operation of the schools at all.
Q. N O\V you are aware, I am sure too, that the Roanoke
County Public Service Authority, formerly called the Roanoke County Sanitation Authority, provides se-wer services
to a greater portion of this area Y
A. That's correct, sir.
Q. And I believe from your testimony from the budget
:figt1res you gave, you propose that this Authority continue
to provide that service in tl1is area for those people?
A. That is our plan, sir.
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Q. Now, if it should develop that the Town could more eco.nomically serve any needs, sewer needs in there, would the
Town be agreeal>le to serving these people Y
July, 1966 A. We would. The fact is, as I have already
page 58 ~ explained in my testimony, there are certain sections of Ward Street that the Town of Salem are
furnishing some houses to, because it 'vas more expedient and
less cost for us to furnish sewer service and likewise the
Roanoke County Sanitation Authority, on the south side of
Ward Street, was furnished some customers within the Town
because it was more expedient for the Sanitation Authority. ·
Q. Would I be more correct in saying the Town acknowledges the primary responsibility of the Roanoke Public Service Allthority to provide this service in the area, but is willing
to cooperate with the Sanitation or the Public Service Authority in seeing that the citizens of this area are served their
needs sewer-wise Y
A. Absolutely. It's been our understanding with the Sanitation Authority in the past, actually there were two areas in
the annexation of 1960 that we recognize the Authority. And
-they have continued to serve in Hillview Park and Mawanda
Park, sir.
· · Q. Now, are there certain operations, governmental operations that the Town and County are in joint operation Y
· A. Yes, sir.
Q. And can you tellA. We work with the County in a lot of our operations.
· Q. Just tell the Court what the principal ones of those
are!
July, 1966 A. Well, you have already touched on schools.
page 59 ~ Public welfare, public health, they have a very
fine Roanoke-Roanoke County has a very :fine
public health department, and Dr. Pope and his people now,
with Medicare and the attention of the elderly, they operate
within the Town as they do in the County, schools, public
health and libraries. We work together on the operation of
our libraries.
:· Q. Is that a jointly owned library or is it a County library?
That is, can you tell us something about that?
. A. The one on Main Street in Town at Younger Park is;
the building is owned and operated by the Town. The one, a
Httle Penick Library on Water _Street at the Williams Community Center, the building is owned and operated by the
Town and we operate the libraries. The main library on
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College Avenue is o\vned and operated by the County; the
book mobile of the County is being operated by the.County,
but as· far as State appropriations and things of that kind,
they are operated on a joint basis.
Q. Now all of these facilities you have mentioned are available to the people of the existing To,vn, and will continue
to be available to the people in the Corridor Area, as well
as the rest of the County!
.
A. There \vill be no change in it \Vhatsoever. I failed to
mention one big thing, one is we have just recently entered
into this civic center, Salem and Roanoke County Civic Center. And \Ve stopped by there this morning;
July, 1966 that will be operated by a Commission appointed
page 60 ~ by the Board of Supervisors and the County and
that Commission has been appointed and is now
operating. That will be extended into all of the sections of
the County.
Q. Would I be correct in saying, Mr. Chapman, that the
County and the Town have cooperated in providing its citizens with the needed services over many years?
A. Many many years. I have been in the To·wn, as I said
this morning, that I am in 1ny forty-second year, and we
have problems-! ·won't have you misunderstand me-but we
have gotten along splendidly and the people have received the
services that \Ve felt were needed. And when the Town could
better furnish them we furnished them, when the County
could furnish then1 better they furnished them. Now this \Vas
a· joint effort.
Q. In your opinion, has that method of providing services
been to the econon1ics advantage of the citizens and taxpayers
of Roanoke Countv and the Town of Salem?
A. No question about it at all, just absolutely to the advantage of the citizens of the County and of the Town.
Q. Now, sir, your last sheet of your Exhibit GA. Is that the green sheet, Senator?
Q. Yes, sir, the green sheets, where you show the ln1dget
recap I believe you call it.
A. Yes, sir.
Q; In your estimated revenues I believe you said in your
testimony before you got to this particular sheet that you
had not included in here any estimate of sales tax
Jnly,1966 revenues?
page 61 ~ A. That is correct, sir.··
Q. Now would it be fair to say that the Town
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will get additional revenue from the sales tax, in addition
to what the revenue is that is shown on hereY
A. Absolutely, because the sales tax had not been passed
and the sales tax law had not been passed when we made
this up in January.
Q. Yes.
A. And we have esthnated in our current budget of the
Town a certain pro rata part of tl1e sales tax of one per
cent that the County has already levied, and, of course, it
will be based on population and 've 'vill receive a portion
of the sales tax in the Corridor Area too, sir.
Q. Yes, sir.
A. And that will help these figures out, both in the Corridor Area.
Q. First of all, from the two cents States sales tax levyA. Yes, sir.
Q. -you 'viii get a proportionate share of thatY
A. No, sir, no, it all comes back to the County. The· one
per cent goes to the State for State operation.
Q. Yes, sir.
A. And general collection fees. There is one per
July, 1966 cent comes back to the County of Roanoke, based
page 62 } upon its school age population and the Town gets
no part of that at all.
Q. The Town gets none of that at all 1
A. None at all. Now, in the other one cent that the County
has levied under the special act introduced by Senator. Collins, the Towns of Salem and Vinton will share in that tax
one-half. No, their share of that tax of one cent is based on
the population of Vinton and the Town of Sale1n as our
population is respectively related to the total population of
Roanoke Co1mty.
Q. So that is the sales tax revenue that 'viii come down to
the Town of Salem, 'vhich it will receive?
A. Well, 've 'vill have about one-fourth of that, as we have
about one-fourth of that population.
Q. Of the local sales tax?
A. That's right.
Q. Of course, the other sales tax, the State part of it is,
or 'vould be given back to the County on the basis of school
age population, as it bears to the total State population T
A. We don't share in that at all.
Q. That is for the education of th<~ children?
A.· That's right.
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Q. Now the County will have to give up son1e revenue
items. Am I correct in that7
A. That's correct, sir, yes, sir.
Q. And that relates to the business and profesJ uly, 1966 sional licenses, motor vehicle licenses and ABC
page 63 ~ A. That's correct, sir. We will likewise take
over certain expenditures that the County has
been bearing, that is, police, fire and streetlights and various
things of that kind.
Mr. Fitzgerald: Yes, sir..That's all we have, Your Honor.
Mr. Kime: ~fay I, \vith the permission .of the Court, ask
him one thing \Ve left out before Y
Judge Hoback: All right, sir.
By Mr. Kin1e:
Q. Mr. Chapn1an, how· about the fire situation here in the
County, has the Town and the County had for a long period
of time a working agreement?
A. Yes, sir, the Town of Salem has for 1nany 1nany years
fought all the fires in Roanoke County, in the \Vestern portion
of Roanoke County, and Roanoke County has, under that
agreen1ent, furnished certain equipment to use in our fire
station and has helped us \vith a certain amount of the cost
of personnel. And we have continued that operation for
many many years. And, of course, this annexation will not
interrupt that operation whatsoever.
It is no\V planned to· extend that a little bit further with
so many streets and additional subdivisions in Roanoke
County, and a proposition has been made by the Board of
Supervisors to move all of its dispatching to our
July, 1966 No. 1 Fire Station; that all calls coming in repage 64 ~ gardless of \vhere the fire may occur, \vill come
into one central dispatching office and maps are
being prepared and telephone hook-ups are being arranged
in which the Town of Salem and the County of Roanoke \viii
handle the services, or the extensions of fire dispatching af
the No.1 Station.

Mr. Kin1e: That's all.
By Judge Hoback:
Q. Mr. Chapman, the County will also lose tl1e automobile
license tax, \Vould it not?

154

Supreme Court of Appeals of Virginia

M'f. W. Frank Chapman
.A. That's correct, sir.
Q. And also a share of the .ABC profits Y
A. That's correct, sir.
Q. All right.
.A. .And business and professional licenses.
Q. Do you have any estimate as to what that would beY
A. No, sir, I don't believe we do.
Mr. Fitzgerald: That was in here (indicating).
The Witness: Yes, yes, we do, \Ve have got it in this, in
the Corridor Area, yes, sir. This would be the amount that
we would get on a thirteen cent rate, for instance, on business
and professional license (indicating), and the County rate is
ten cents. The .ABC profits-this would be the exact amount
because there is no change, because it is based upon population.
July, 1966 By Judge Hoback:
page 65 ~ Q. That is set out in the exhibit Y
A. Yes, sir, that's right, set out on Page 1, December 13, 1965. Motor vehicular license would be about the
same; they have a $3.00 charge and we have a $3.00 charge.
They only charge $3.00 for a truck tag and it wouldn't be
as much as that because our truck licenses are higher than
the County's, and this is based upon our charge. It wouldli't
be quite that much loss of revenue in motor vehicle licenses
and the business and professional licenses, this represents a
thirteen cent rate levy, \Vhereas their ·levy is ten cents. ABC
profit would be exactly the same.
Judge Hoback: Any further questions, SenatorY
Mr. Fitzgerald: No, sir.
Judge Hoback: All right, sir.
CROSS EXAMINATION (continued)

By Mr. Hopkins:
Q. All right, sir. Mr. Chapman, let me review some of
your direct testilnony with you. I believe you stated that the
present area of Salem is 8.11 square miles, is that correct'
A. That's correct, sir.
.
Q. And what is the present area of the Corridor, the area
that is seeking annexation 7
·
A. 3.91 square miles.
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Q. 3.91A. That's right.
Q. -square miles T
A. That's right.
Q. Or approximately not quite halfT
A. That's right, between a third and a half.
Q. Ahum. Now the population density of, the present population density of the Town of Salem I believe you stated was
3.56 per acre Y
A. That's correct.
Q. And of the Corridor is 2.67 T
A. That's correct.
Q. Do you know 'vhat the population density of the City
of Roanoke is?
A. No, sir, I do not.
Q. If we had-would you feel it would be much greater
than either of these Y Would that surpise you?
A. I wouldn't kno,v, sir, it should be.
Q. Well, now does the Town or does Salem need area to
expand at this time?
A. I think they do, sir. We are filling up pretty fast.
Q. Do you think the City of Roanoke would need area to
expand?
A. I 'vould not lmow, sir.
Q. Would 6.10 persons per acre in Roanoke as
July, 1966 population density, which is about almost double
page 67 ~ what you have in Salem, 'vould thatA. Would that 'vhat, sir¥
Q. -would that surprise you?
A. No, sir, it would not.
July, 1966
page 66 . ~

Mr. Fitzgerald: May it please the Court, I'd like to object
to the line of questioning. The County is here prepared
to try an annexation suit brought by Petitioners to be annexed to the Town of Salem, that is what we thought we were
here to try. Now, if 've are going to try whether or not this
area should be annexed to tl1e Citv of Roanoke or to the
Town of Salem, that is a different case. There is no petition
pending for this area to be annexed to Roanoke.
·Mr. Hopkins: If Your Honor pelase, I'm not trying that;
there is no petition for most of this area to be annexed to
the ·city of Roanoke at this time. My line of questioning
is merely to show that Salem does not need this area at this
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time. Certainly 3.56 persons per acre is not a great density
of population.
The vVitness: If I rnay say something.
Mr. Jolly: Just a minute.
Mr. Fitzgerald: My objection doesn't run as to whether
Salem needed it or not; my objection runs to the line of
testimony as to what the situation is in the City
July, 1966 of Roanoke. We are not trying any case here for
page 68 ~ the City of Roanoke as a petitioner.
Judge Hoback: The Court sustains the objection. \Ve are not trying 'vhether or not the area is needed by
the City of Roanoke, that is not in issue before the Court. The
issue before the Court is whether the Petitioner should be
allow·ed to come into the Town of Salem.
Mr. Hopkins : I except to the ruling of the Court.
Judge Hoback: You can show anything that the area doesn't
need to come into the To"'~ of Salem.
By Mr. Hopkins (continues examination):
Q. Do you kno\v ho'v much vacant land there is now in
Salem Y Do yon have any figure?
A. Yes, sir, there is quite a bit. There is a lot of land
owned by the Baptist Orphanage of Virginia, there is a lot
of land owned by the Lutheran Children's Home of the South,
there is a lot of land owned by the United States Govern1nent
Hospital and various governmental agencies that is not developed and won't be developed for a good long while because
those institutions need it for institutional 'vork.
There is a lot of area,. and you take all of that and take
it out of the population density and go to figuring and you
figure a 'vhole lot more in the To'vn of Salem because of that
fact.
July, 1966 Q. Did Salem initiate an annexation suit some
page 69 ~ six years ago?
A. Yes, sir.
Q. A little better than six years ago Y
A. Yes, sir, about 1959.
Q. To be effective January 1 of 1960 I believe Y
A. The decree made it effective January 1, 1960.
Q. Yes, sir, and you petitioned-how much up toward the
Corridor suit did your initial-to the present line of Salem
did you petition in that suit Y
A. To Mason's Creek.
Q. To Mason's Creek?
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A. Yes, sir.
Q. It is along-as I point this ont (indicating), it is along
here?
A. Yes, sir, that was kno,vn as Area "Y" I believe in that.
Q. Right.
A. I have forgotten, but I believe that's what it was.
Q. And I believe in that suit the Court, of its own initiative,
established the line beyond 1\{ason's Creek to the 'vatershed?
A. That was done on the petition of residents in that area
east of the creek, sir, and the Court granted that line to that
point because of those people in that area petitionJuly, 1966 ing to cmne into the Town at that time, sir.
page 70 ~
Q. But the line 'vas established along a particular annexation-a particular Annexation Court
did establish it along the watershed (indicating) at that
time, did it not?
A. That line was established to that point, yes, that line
was established on the instructions of the Court at that time.
Q. Right.
A. It follows pretty well that line (indicati"ng).
Q. And I believe in this area there is considerable vacant
land (indicating), in tl1at area at the present time, is it notY
A. There is sonl{~. As I said, the United States Goveriunent
Hospital and a nun1ber of schools in Salem, and there are industries like General Electric Company that are holding great
big tracts of land for the industrial development of that area.
And those particular institutions are in that area.
Q. But there is still a lot of undeveloped land Y
A. There is smne, yes, sir, it's being developed pretty fast
as yon noticed in the Boulevard Estates and tomorrow evening tl1e Planning Con1mission 'vill take up that there are two
big subdivisions cmning before the Town, as well as an apartment house complex.
Q. No'v I believe in your report you say the present bonded
indebtedness of Salem is $4,310,0001
July, 1966 A. That's right, sir.
page 71 ~ Q. That is dollars?
A. That's right.
Q. Do you kno'v 'vhat tl1e bonded indebtedness of Roanokn
County is?
A. I had it in a paper that we got up when \Ve sold these
last bonds. I believe I've got it here for you and that shows
the indebtedness of Roanoke County. (Witness referred to
file.)
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I don't have it right at my fingertips but that information
was submitted in connection 'vith a prospectus gotten out at
the time of the sale of these bonds. I hope I have got one of
those with me.
Pete, did I give you one of those statements gotten out
at the time that the bond issue of one million dollars, electric
bonds, or have yon got one in your file, Mr. Paxton Y
(Paper handed to the witness by Mr. Paxton.)
That's what I want. This is taken from a notice and
planning proposal of a prospectus that was issued May 4,
1966, when we received bids on May 4th. Roanoke County, of
which the Town of Salem is a part, with the assessed values
for the year 1965 of $166.9 million, had outstanding construction bonds of $6,009,268.50, or $6,009,000. Do you want
to know the literary loan funds?
July, 1966 And civic center bonds of $500,000 in addition
page 72 ~ to that that 'vere issued by authorization of the
citizens of Roanoke County for the construction of
the Salem-Roanoke County Civic Center, making six and a
half million dollars in round figures.
Q. Those were general revenue bonds?
A. I presume they are; they're school bonds and I presume
they would be. Someone better testify better than me on that.
Q. In other words, the citizens of Salem-do you lmow
what the per capita debt of Salen1 is at the present time?
A. The per capita debt of Salem for its general obligation
bonds would be 2.4 divided by 18,500, or a little over $100
per capita.
·
Q. And then there would also have its per capitaA. Its pro rata part of this is one-fourth of the County, and
about the same percentage of assessed values. It 'vould ·he
its proportionate part of that.
Q. Now the special revenue bonds, you don't know what the
special revenue bonds would be of the Sewer Authority? That
is not included in here?
A. No, sir, they were issued, as I understand it, under this
section of the Constitution that provides for revenue from
the sewage collection fee to pay those off, and they are not
a debt against the taxable values within the To'vn of Salem
whatsoever.
July, 1966 Q. Now does Salem-now as to sewage, does
page 73 ~ Salem have a contract with the City of Roanoke
pertaining to sewage?
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A. We do, sir.
Q. That is a separate contract, separate and a part from the
County's contract?
A. That's correct, yes, sir.
Q. vVhen does the contract expire?
A. That contract 'vas entered into I believe in 1953 for
twenty-five years; at the end of fifteen years either party
could give the other notice andQ. And what?
A. -and have three years to get out or build its own
plant, which would be 1968 before either one can give the
other one notice. And we have three years from that, sir. It
would be fifteen years from 1953, that's right.
Q. Do you have a copy of that contract?
A. Yes, sir.
Q. Would you submit that into evidence?
A. I don't have it here, no, sir. You have one, sir, the City
of Roanoke, they typed it the first time and you've got more
available copies than I have.
Q. All right, sir. Now you have some areas inside. the
Salem right now that are being served 'vith Salem sewer
and some with the Sanitation Authority, do you not Y
·
A. Yes, sir, there were two areas in 1959 that
July, 1966 were being served by the Sanitation Authority at
page 74 ~ that time, and the Court in its decree stated, as I
stated in my previous testimony, and specified
in that decree that the Town of Salem would not be required
to furnish sewer to those areas that the Sanitation Authority
was then furnishing.
Q. What is the difference in rate charged by the Sanitation Authority and the rate charged by Salem'
A. I don't know all the rates of the Sanitation Anthoritv. I
understand that they charge $3.00 per month for an individual
house; I don't know what they charge for commercial. Our
rate is seventy-five per cent of the 'vater bill.
Q. Is it your proposal to continue this in the fWP-nt that
this annexation is awarded?
A. 'Ve propose to recognize the Sanitation Authority and
if it is more expedient for them to furnish sewer service, we
will let them do it; if it is more expedient for us to extend
the lines, we will do it.
Q. Now, what capital improvements are proposed for this
area?
·
·
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A. "\Vell, the report of Hayes, Seay, J\'Iattern and ~Iattern
that was sub1nitted to you, sh·, and to the Court shows the
proposed capital expenditures for ·water service to the area.
It is not proposed at this thue to extend any sewers unless
this becomes a point that the Sanitation Authority cannot do
it, then 've will, of course.
July, 1966 I testified as to the extension of fire protection
page 75 ~ and that it would require one fire station and approximately-at approxhnately $40,000-and one
additional fire pumper at $22,000 to $25,000. It would also
propose as time goes on to build certain streets and itnprovements in accordance 'vith the regional n1ajor streets plan that
has heretofore been adopted, and 've have been setting aside
reserve funds in order to build those streets in the area. One
of which is the extension of 41.9 fron1 Lakeside to Route 81.
That project has been, the engineering charges are completed, and we have requested the Highway Departnwnt to
proceed under the recent Statute enacted at the last Legislature whereby the State I-Iighway Deparb11ent, at the request
of a city or town, 'vould procure the right-of-way of where
the State and Federal Governn1ent participate in the project.
And the Ifighway Departn1ent, beginning July 1st, has started
securing the right-of-way for tl1e extension of that project.
So the streets will be in accordance "rith our 1najor street
plan and our State funds and Federal funds and Town fnnds
are available.
Q. Mr. Chapman, let me ask you and I "\\rill point to the
areas: Some of these areas are being served with City water
at the present time, are they not T
...~. That's correct, sir.
Q. For instance-well, take vVestview· Terrace (indicating).
I believe all of that is being served 'vith City water
July, 1966 at the present time?
page 76 ~ A. It is shown in the Hayes, Seay, ~fattern and
~fattern report, yes, sir.
Q. As being served?
A. That's right.
Q. N o,v, wl1at proposal do you have for that water if the
annexationA. We hope to negotiate with the City of RoanokP and purchase its equity in those wah~r lines.
Q. And in all of the Glen Cove area?
A. Same thing.
Q. That is all City water?
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A. I don't kno\v whether Glen Cove has City ·water or
not; it is sho"rn in the report.
Q. And Glendale and Norwood?
A. Norwood, that's right.
Q. N or\vood and North Norwood?
A. That's right, sir.
Q. All of that is City water and it is your proposal to
purchase all of that, is that correct?
A. Yes, sir, under the Court order, in order to understand
why the City is furnishing \Vater in there, our annexation
did not take effect until .January 1, 1960. These water lines
were extended into those areas, buHt then by the subdividers
because we had not extended our \Vater lines into
.July, 1966 that area: \Ve were not in a position to take and
page 77 ~ furnish then1 water \vithout expense, and they
hooked onto the City lines. And those lines were
constructed by the developers in those areas and conveyed by
contract to the Citv of Roanok(?. We have lines available now
and \Vere the same thing taken place nO\V, \V(~ \VOU]d have
furnished them \vith \Vater, sir.
Q. But you propose to buy out all of these water lines?
A. If that is necessary, yes, sir. If \Ve can't. Yes, sir, we
think we can negotiate for those. We have gotten along \Vith
the City pretty well in furnishing \vater in the Town; they
\vere furnishing it to the General Electric Company bnt \Vhen
they decided to triple their rates we took over.
Q. What do those costs purport to be?
A. I don't Irno"r· The Court has a copy and you have a
copy, sir. It is shown in the reports. We are in a position
to issue bonds under 127-B of the Constitution to do that.
Q. "\Veil, for the record now, would you see \vhat the cost of
acquisition of all that \Vould be at this time?
A. It's been so long since I sa\v this report, so let me review
it just a 1noment. This report is made up into two parts, as
I remember, one is called the Corridor Area and tl1e other
is called the Partial Corridor Area.
The portion of the Corridor Area, or the Partial Corridor
...t\rPa would bP that portion of the Corridor that \Vould be
furnished or that is not being furnished by Roa,Jnly, 1966 noke City. The \vhole Corridor Area would conpage 78 ~ template that we would negotiate \Vith the City and
\Ve \Vonld develope the ·whole Corridor Area, and
I believe that is shown on page-I don't remember that
either~as $2,398,000-$2,398,100, that's right.
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Q. In the event that you gave on sewers and that you gave
exactly the same service to the people in sewers are you
are now giving to Salem, where you made an estimate of the
cost of the acquisition of all the sewers in that area f
A. We don't propose to do that. We propose to let the
:Roanoke County Public Service Authority continue to furnish
sewers in that area. They are 'veil qualified to do it and they
have outstanding bonds for the extension of sewers in that
area, and we hope that they will continue to furnish that
service. This $2,391,000 would be no problem for the To~
of Salem, Mr. Hopkins, 've would sell those bonds on the Ne'v
York market with a double A rating under 127-B of the Constitution as revenue bonds.
Q. Now I believe you made, on your direct testimony, that
you said you needed the people and these people in this area.
Have you made a community of interest survey¥
·A. Not wholly, but we have evidence I think that 'vill be
submitted that will show that there have been other surveys
that have been made and that will show that. I don't have it,
sir.
Q. Are you aware that a number of these provisions in here
do not desire-! mean a majority of the number of thent do
not desire to come into Salem?
July, 1966 A. It didn't show up on the Petition and the
page 79 ~ Court appointed a commission that studied thosH
Petitions.
Q. I said a number of the area.
A. A greater portion of them want to come into the Town.
Q. Do you have any people on the Petition fro1n the Glen
Cove area who desire to come in f
A. That would have to go back to that co1n1nission that
studied the Petition and see who signed and what portion of
them did sign. But the whole area we are talking of, the
whole Corridor Area, and there is no question about the
greater portion of them want to come into the ~rown of
Salem.
Q. Well, n9w was there any one Petitioner petitioning from
the Norfolk and Western Material Ya1·ds 1
:
A. Nobody lives in there.
Q. Was th~re anyone petitioning from the Roanoke Electric SteelY
4-· I ~on't helieve there was anyone who lives in there,
sir. That~would be right hard for. them to petition. ·
··
Q. Now I believe in both of those areas that I have ·just
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mentioned access by way of truck or automobile over the
road, anything other than rail transportation would have
to come through the City of Roanoke, wouldn't it Y
A. At the present time, sir. We showed that this morning,
but it doesn't prohibit a road from going down
July, 1966 the Old Boulevard through the Cherry Hill Park
page 80 ~ section, and that went in across into the old Norwich area. It 'vent through that old road that I
traveled as a boy, and that that road 'vas open. The Old
Boulevard to Roanoke went across there and it could be
entered from the west as well as from the east, sir.
Q. Now you have made up a budget of the Street Depart~
ment maintenance and operation Y
A. Yes, sir.
Q. Before I get to that, are you aware that that road has
been abandoned, the one that you just talked about?
A. I understood it had, but a road similar to that or paralelling that or substituting for that could be very easily
engineered into it.
Q. Yes, sir. Do you have any idea how much cost it would
be to take that road across the railroad and those tracks?
A. No, sir. It 'vouldn't be necessary to cross it to the south
side than it would be to cross it to the north side, and how ·
much it would take to take a road out of Roanoke to come
across the north side, and there is nobody goes in there unless
you are a railroad employee and unless you are a railroad yardman, to go and to get in there. There is no services required in there.
Q. But if you have a fire or an accident of that sort, if that
comes on, then the only accesses are from the City of Roanoke,
isn't that right1
July, 1966 A. It is at the present time, sir. There is nopage 81 ~ Q. Police protection and otherwise, the only
·
access is through the City of Roanoke, isn't it?
A. That is a fact, yes, sir, but it doesn't have to be that
way because that's been the only way and it has been since
that road 'vas close, and at the railroad's request as I under-stood, that went through Norwich.
Q. Is there any plan to build a bridge across there Y
A. Yes, sir, there is a proposed plan for extending 117
into the south all the way across the Route 11, and that would
give access to that in the major streets plan.
Q. But here again you'd come through the City of Roanoke,
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Q. And are they doing a good job?
·A. Pretty good job, yes, sir.
Q. Right. And who is maintaining the secondary and primary highways that are in this area at this time?
· A. In the Corridor Area?
Q. Yes.
· A. The saine thing, Common,vealth of Virginia, Department of Highways.
Q. Same thing. And they would cease doing this, would
they not?
A. Yes, sir, for 've would propose to take them over and
've would Inaintain and operate them, improve and reconstruct and we sho,ved, or we did sho·w the Court and you tha1
've do maintain our streets.
Q. Do you have any estimate of ho'v much the Department
of Jiigh"Tays are now spending in this area and putting into
it?
· A. No, sir, I do not. I don't imagine they segregate it. To
tell you 'vhat they spend in Roanoke County.
Q. N o'v ho'v about sno'v removal?
A. The saine thing as that?
Q. The Department of Highways does that?
July, 1966 A. Yes, sir. We 'vould take it over and be glad
page 84 ~ to testify as to that and how we maintain our
streets on that line, if you wish.
Q. And ho'v about police protection?
A. Police protection is furnished by Roanoke County, and
we would take that over and furnish police protection.
Q. How about the State Police Y
A. The State Police function in the Town of Salem and
Roanoke County, regardless, it doesn't make any difference
whether it's in the Corridor or whether it's in the Town or
County, it doesn't make any difference.
Q. But these streets and roads are now being maintained,
and very well you say, by the State Department of Highways?
· A. They do a fine job, yes, sir.
Q. And this includes snow removal?
A. Yes, sir. We get along 'vith them very fine. We get a
street both intown and both in the County, why they will take
one end of it and 've 'viii take the other.
Q. Do you have a library, a Salem library Y
'A. Yes, sir, we have two of them.
· Q. I notice there is no capital expense for a library in this
area.
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A. Not in that proposed budget. As I testified this morning, we have $75,000 of the 1964 bond fund set aside for
capital improvements. The County of Roanoke
July, 1966 contemplates a capital budget improvement propage 85 ~ gram in libraries, and whatever undertaking is
done, I'm sure will be done to a joint basis.
Q. And there are no parks you contemplate at this time
in what you have already submitted. You contemplate no
parks?
A. Yes, I testified we planned on one playground, and there
would be no expenditures in our capital improvement program for the purchase of land for parks-there would be ae
it became available.
Q. Do yon have a separate budget as to the cost of financing the water improvements?
A. Now.,vhat do yon mean by "a separate budget"?
Q. Well, 'vhere. , A. Under 127-B we keep segregated those funds from the
Water Department, so that they can comply with the Statute.
And it is not in this budget, but that is submitted there because it is a maintenance and operation thing. But the cost
of it is shown in the Hayes, Seay, Mattern and Mattern report.
. Q. Is there anything that you have mentioned now that I
failed-anything in your direct testimony ~at you have to
offer that these people are not now receiving?
· A. I think 've will have more improved fire department,
fire protection; we will extend 'vater mains.
Q. But you have no capital improvements for fire, even
thought this is almost what-one-half?
A. Yes, there will be capital improvements for
July, 1966 fire, as stated in the evidence this morning, for fire
page 86 ~ hydrants, for fire station and for a fire pumper~
There-the Water Department report shows the
capital expenditure for the extension of fire hydrants and
. water mains in there, so there will be a capital improvement
program for fire protection and water main extension. Those
bonds will be issued as revenue bonds for the water and fire.
Q. In the Water Department, are there any mains that are
no already shown in there, or in the building of any mains
that are not already in there?
A. Oh, yes, sir, numbers of them . .As I said, there would
be-it·was separated as to the partial Corridor .Area and the
total Corridor .Area. The total Corridor Area I said was
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$2,391,800 and the partial Corridor Area, . without those of
Ro.anoke City, would be $1,798,000, yet it is contemplated
that they would be financed through the issuance of bonds
and extended into that area.
Q. But isn't that improvement-what you are reading now,
that is the present water system Y
A. That's the extension of water mains into the Corridor
Area.
Q. But that is the present water system, the two million,
three hundred thousand, whatever it is, is for the water systems that are already in there, is it not'
A. No, the $2,300,000 would be the total CorJ nly, 1966 ridor Area, including the partial Corridor Area.
page 87 ~ In other words, the extension of 'vater mains and
in the negotiated purchase price of the total Corridor Area, or extension of mains, if we couldn't negotiate. I
think that takes care of the whole thing itself. Now it's been
a while since I read this report, but it speaks for itself. In
other words, it's proposed to put and furnish adequate water
supply and fire protection to the Corridor Area, and we
'viH issue bonds to take care of that, sir. And you put it in
the report right no'v that the To'vn ·will extend its water
mains and fire hydrants and so forth for the protection of
the Corridor Area.
Mr. Hopkins: All right, that's all.
Judge Ifoback: Any other questions Y
· Mr. Khne: Just give me a moment, please, sir.
RE-DIRECT EXAMINATION
By Mr. Kime:
Q. I 'vant to try to clear this up, Mr. Chapman. Your total
figure, or the cost of the 'vater service and all in the Corridor
Area is $2 million and 'vhat no,v? $2,300,000Y
Judge Hoback: It is ·an set out in Town Exhibit No. D.
The Witness: $2,391,800, that's right, sir. Yes, sir.
By Mr. Kime:
Q. And you said of that $1,798,000 would be the
July, 1966 cost, independently .of acquiring anything from
page 88 ~ Roanoke City to extend the 'vater service into the
Corridor Area Y
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A. That's right, sir.
Q. All right, that's what I wanted to ask you. And that ~ill
be done by bonds?
·
A. That's right.
Mr. Kime: All right.

RE-CROSS EXAMINATION
By Mr. Moore:
Q. I just have one question that I'd like to ask l\fr. Chapman. Mr. Hopkins asked you if you lmew why the Court, in
the 1959 annexation, extended the Town lines further east
than 'vhat the Town petitioned for (indicating). And I'd like
to ask you if you're familiar with the 1949 Roanoke City annexation case, particularly 'vith reference to do'vn here, to
this peculiar insert into the City of Roanoke (indicating),
where the marshalling yards are located. And do you kno'v
why that line 'vas created that way?
A. All I know is what I have been told.
Mr. Hopkins: I object to that.
The Witness: Mr. Matthews has explained to me 'vhy it
was done.
Judge Hoback: We are going to sustain the objection.
The "\Vitness: I don't kno,v.
Mr. Moore: That's all the questions I have.
The Witness: 1\{ay I be excused fro1n the stand,
July, 1966 sir?
page 89 ~ Judge Hoback: Have you got a half hour 'vitness? If you have 've will continue, if you haven.'t
we will adjourn.
The Witness stands aside.
MR. JOHN W. CLARK, called as a 'vitness in behalf of
the Town of Salem, being duly sworn, testified as follows :

DIRECT EXAMINATION
By Mr. Jolly:
Q. Would you state your full name, please, sirf
A. John W. Clark.
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Q. Where do you live, }fr. Clark~
.A. I live in Roanoke County, north of the Town of Salen1,
south of Interstate 81.
Q. By whmn are you employed, sir~
A. Farmer's National Bank of Salern.
Q. .And 'vhat is your capacity with the Bank, ~Ir. Clark~
.A. I 'vork in the Trust Department and also in the Ne'v
Business Development, knocking on doors.
Q. .As a 1najor part of your employment, or does a major
part of it deal with the encouragement and solicitation of new
business~

A. Yes, sir.
July, 1966 Q. Now, has your Bank recently made a study in
page 90 ~ and are you familiar with what is generally known
as the Corridor Area behveen Roanoke and Salem Y
.A. Yes, sir.
Q. Has your Bank had occasion to make a study of the in~
terests that your particular Bank has in the customers in that
area and, if so, 'vhy 'vas that study made?
A. We had to make a study for the Comptroller of the Currency in order to establish a branch bank in the Corridor, as
we refer to it-the east Salem area. We 1nade this studv in
November of '65; 've submitted it to the Con1ptroller of
Currency and 've received permission to build a branch bank.
Q. Did you, in the course of your study, ascertain the number of customers that you had residing in that, as you call it,
"east Salen1 area" and the number of loans and the different
types of loans, et cetera?
A. Yes, sir.
Q. Would you be kind enough to give the Court the benefit of that study? And what did that disclose?
A. We found by going over every loan card, every checking account, ledger card and savings card that we could separate our business in that area to this extent: We had in
checking accounts-and I can give you two figures-! can
give you the figures of Nove1nber, '65 and I can give you figures as to July, '66.
July, 1966 Q. All right, sir, if you give both I thinkpage 91

~

l\lr. Hopkins: Before going further, will you
further identify the area that he's talking about?
The Witness: Yes, sir, the Comptroller of Currency or, as
the Governn1ent refers to an area that we propose to serve~
as a service area, or is a service area. So I can't speak of
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the Corridor as such. But we found in our survey that eighty
per cent of the Corridor \Vould be served by our service area
or bank area.
By Mr. Jolly (continues examination):
Q. All right, sir.
. A. Now I can give you boundaries if you like.
Q.. All right, do that, Mr. Clark.
A. We would extend from Kessler Mill RoadBy Mr. Hopkins (interposing):
Q. Where would that be f
A. Kessler Mill Road on the east (indicating on map).
By Mr. Jolly:
Q. That's approximately Mason's Creek, is that correct,
sir!
A. Right, sir.
By Mr. Hopkins:
. Q. Right here (indicating) Y
A. Right. We would extend this way (indicating) to where
-where is Peters Creek and Melrose A venue?
Mr. Hopkins: That's it here (indicating).
July, 1966
page 92 ~ By Mr. Jolly:
Q. That's it (indicating) to the present Corporate lin1its of the City Y
A. Yes, sir, we 'vould go in that areaBy Mr. Hopkins:
. Q. I expect Melrose is here (indicating) and Kessler's Mill
to here (indicating) Y
A. Yes, it takes in this area, Peters Creek Road (indicating) up to-let's see where it is. This is the first time I have
seen this map. We take in to the North Side High School.
By Mr. Jolly:
Q. This is North Side High School in this area (indicating).
A. Right. We extended to this intersection of Hanging
Rock, right here (indicating). Our service area takes in this
North Side High School, down to here (indicating), and goes
on through 4ere (indicating).
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By Mr. Hopkins

(interposing):
Q. You said Melrose.
A. Well, I call this Melrose. This is the entrance, this is
Peters Creek.
Q. Right.
A. Right, to North Side High School.
July, 1966 Q. Right.
page 93 ~ A. To this point here (indicating). And where
is the G.E. Plant? Oh, this is it, and this is the
Veteran's Hospital.
,By Mr. Jolly:
Q. Here is the Electric Road.
A. All right, Electric Road (indicating). We take in this
~rea here (indicating). We said that eighty per cent of our
services are in the Corridor.
Q. All· right, sir. Now, based on that qualification that
eighty per cent of your service area from your study is in
the Corridor, 'vhat did your study reveal¥
A. In one year ago we had a total of 554 deposit custon1ers;
in July of '66 've had 782 deposits, checking and saving account customers.
Q. So it had increased from that 554 to 772 in a period
of approximately one year?
A. Yes, sir. But, of course, 've worked on that area.
Q. Yes, sir, I'm sure you did (laughter).
Now, could you give us the total amount of deposits a year
ago, as compared to July of this year y
A. I do not have the deposit figure for July of '6(), however
deposits in 1965-I hesitate to give you the exact figure-but
it was less than a million dollars but over seven lnmdred
and fifty thousand dollars.
Q. Between seven hundred and fifty thousandJuly, 1966 A. And a million dollars.
page 94 ~ Q. -and a million. That was a year ago Y·
A. Yes, sir.
Q. All right, sir. What loan business did you have in that
area a year ago Y
A. We had in 1965, July a year ago, 376 loans composed
of single payment real estate collection notes and installment
notes-installments made up seventy-five per cent of that,our loan volume in that area in 1965 was just under one million dollars.
Q. Just under one million dollars t
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A. Yes, sir.
Q. Do you have that figure for this year?
A. No, sir, I do not.
Q. You do not, but the accounts increased, as you have outlined, during the one year period'
A. Yes, sir.
·
Q. Approximately hvo hundred?
'~- Well, from 554 to 782.
Mr. Jolly: 218. That's all. Your 'vitness.
Mr. Atioore : 228.
Mr.llopkins: We have no questions.
Mr. Fitzgerald: vVe have no questions.
Mr. Moore: No questions.
Mr. Jolly: Thank you, Mr. Clark. May he be
July, 1966 excused?
page 95 ~ Judge flo back: Yes, sir.
The 'Vitness stands aside.
Mr. Jolly: That's a fifteen minute witness, Your Honor
(laughter).
·Judge Hoback: All right. Court is adjourned until tomorrow morning at 9 :00 o'clock.
(Thereupon, at 5:15 o'clock P.M., Court adjourned to reconvene Tuesday morning, July 12, 1966, at 9:00 o'clock A.M.)
July,1966
page 96 ~ SECOND DAY OF THE HEARING
(Court reconvened at 9:00 o'clock A.M., Tuesday, July 12,
1966, pursuant to the previous day's adjournment.)
NOTE: (Sanw parties present as heretofore noted.)
Judge Hoback: Call your next 'vitness.
Mr. Moore: Reverend Ferguson.
REVEREND LESTER L. FERGUSON, called as a witness in behalf of the Petitioners, being duly s'vorn, testified
as· follows :
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DIRECT

EXA~1INATION

By Mr. Moore:
Q. Reverend Ferguson, take the stand now. Where do you
live? State your name first.
A. Lester L. Ferguson.
Q. "Where do you live?
A. 302 Deaner Drive, N."\V.
Q. Is that in the area known as the Corridor Area between
Salem and Roanoke Y
A. Yes, sir, it is.
Q. What do you do?
A. I am a Pastor of the Ridgewood Baptist Church, 'vhich
is also in the Corridor Area.
Q. Would you locate the Ridgewood Baptist
July, 1966 Church for the Court Y
page 97 ~ A. It is right, one-half a n1ile in front of the
Veterans' Hospital on :Hemlock Road, between
the Veterans' Ifospital and Lakeside.
Q. Do you lmo'v ho"r far it is from the Town lirnits of
Salem?
A. \Veil, the house I live in is approxin1ately a hundred
yards from the Town of Salem.
Q. Ho'v about your Church?
A. Well, the back of the Church lot is in Salmn, the front
part in Roanoke County.
Q. What have you had to do with getting up this annexation
Petition to be annexed into the Town of Salem?
A. Mainly I have handled some of the Petitions as they
came in, to check them and to see if they 'vere following
through and checking different group captains. I don't recall
h~ving taken any petitions myself, but I did check \\rith the
different group captains and helped organize the campaign
that the people may have a chance to express themselves.
Q. Would you tell the Court your reasons for ·wanting to
be annexed into the To'vn of Salem?
A. \Vell, I guess basically, you'd say there 'vere three
reasons : One I would say that our social life of our community is tied I think very closely to the Town of Salem;
and the second I think is our school situation would
July, 1966 be much more desirable if we are allowed in our
page 98 ~ coming into Salem and leaving the same school
system that 've have. Our children are in the East
Salem School, 'vhich is located on-oh, it's located less than
approximately half a mile from our community.
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The· new high school or junior high school will be within
a few hundred yards of our community, and we feel like
· our school children would be much better served there than
they could be if other arrangements were made and if we
had to go into already over-crowded schools.
Then the next reason I would probably give would be
safety. We feel that Salem can better give us police protection, fire protection, and it's already been proven that the
roads are kept free of snow and ice in the area where we
are now living under present conditions, as well as going into
the Salem rather than Roanoke City limits where they have
more than they can take care of adequately than is being
taken care of now.
Q. You are talking about sno'v removal. How long have
you lived in this community!
A. Almost five years.
Q. Have you observed the way the To'vn of Salen1 removes
the snow from its streets Y
A. Very excellently.
Q. What do you think of the County school system Y
A. I think it's one of the very best and I think our people
are in the main satisfied with the school system. I
July, 1966 think the petitions that have been signed indicah~
page 99 ~ that to go into another school system would be
almost like going into another country as far as
we're concerned. In accordance with their setup, they have
room to take care of them 'vhere we are.
Q. Do you get bns transportation for your children to
school now¥
A. We get bus transportation for our children, regardless
'vhether they go to grade school or high school. My neighbor
has four children and if he had to go and furnish our own
transportation to our other areas, he could very well be taking his children to four different schools on his own, and h(~
also has two more that will soon start.
The bus comes right by our area and our cormnunity is
already half_ in Salem, the Hillvie'v section, one side of the
road is in Salem and one in the City, or in the County. We are
all a unit as a community. But under-we feel it would be to
our advantage to become a part of Salem because our 'vhole
social life, our school life and our way of living is tied in
more with the Town of Salem.
Q~ How· many members are there in your church Y
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A. Four hundred and eighty. Our Church is only seven
years old.
Q. Do you know how many school children or present school
children you have in your Church, approximately!
A. Very closely. We have our school divided.by
July, 1966 age; in the first grade we have approximately I'd
page 100 ~ say around thirty, second grade, thirty-five, and
I suppose the fourth grade-third and fourth
grade-would run at least that. I suppose we have seven hundred enrolled and a hundred and fifty or at least two hundred
are at least in the grade school, in the school of East Salem.
Q. What area does your Church draw its attendance from t
A. Mainly Cherry Ifill, the Ridgewood area and Hillview,
which is part of Salem-part of Roanoke-and the Boulevard
Estates, which is being built, a part of it is in Roanoke
County and a part of it is in Salem. I think the line now
comes right through peoples' house and is also the Mawanda
Park area and the Summit Hills area.
Q. During these five years that you have been living here~
Reverend Ferguson, have you had an opportunity to deal with
the Town of Salem Y
A. Yes, I have.
Q. What has been your experience in dealing with the
Town Govern1nent and the Town officials?
A. Well, they have been very cooperative in everything
that we have checked with them, and in fact some of the things
that we have asked the1n to do and some of the things they
have done, they have done really more than 'vhat was necessary to do to be cooperative. We have been very
July, 1966 very well pleased with all the services.
page 101 ~ And we have been in a building program and
we have had a chance to call on the1n for certain
services and, in fact, the back of our Church lot is in Salem
so they are picking up our trash for us because there is a
division point, and we are very happy with the cooperation
we have gotten from Salem. And most of the things we need
to check about 've come to Salem instead of coming to Roanoke
because our way of thinking is tied up in· that vein.
I think the Petition, myself-if I might comment on thatQ. Go ahead.
A. I glanced over the Petition this nwrning and out of
the group that has signed, orily a hundred and nineteen :refused to sign the Petition, ·which makes it ap]:>roximately, it
looks to me like, better than ninety per cent of the ones that
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were contacted. .And this shows a tremendous interest. in
coming into Salem. Now, this group that didn't sign it, n1ost of
them just, or this group like to stay in the County as there
were a very fe'v who 'vanted to go to Roanoke, and a very
fe\v didn't want to comment that things were one 'vay or
the other. .And when you have ninety per cent of a community interested in coming into Salem, it looks to me like
it's a pretty good consideration there to be given for this
desire of the people.
Q. This percentage and that you are talking
July, 1966 about, is that concentrated in one area in the
page 102 ~ Corridor or is it pretty well scattered generally
throughout the Corridor~
.A. I'd say ninety per cent would be scattered throughout
the Corridor. As far as our area is concerned, I expect it
would be ninety-five or ninety-six per cent of thern actually.
But I think ninety-six per cent is the legal figure that we're
probably dealing 'vith because many people were not able to
be contacted during this campaign.
Q. Is there any question in your mind fron1 your dealings
and kno,vledge of the Town of Salem that if the Court should
grant annexation but 'vhat the To'vn 'votll.d provide the services that the people in your area 'vant and you feel they needY
.A. Well, I don't kno'v 'vhether they'd provide everything we
want or not, but I think we'd come out better than any other
system. I think 've'd co1ne out much better being a parl of
the Town of Salem than 've 'vould being left alone or annexed
into any other adjoining area.
Mr. lioore: That's all the questions I have.
CROSS

EXA~IINATION

By Mr. Fitzgerald:
Q. Reverend, may I just ask a question or two? Do I cor-

rectly state your testimony 'vhen I say that in your opinion
the people of this area wish to retain the governmental services furnished by the County and add onto those 'vhat the
Town of Salmn 'vould· furnish them Y Are you willing to pay
the additional Town tax to receive this service
July, 1966 'vithout disrupting your school system?
page 103 ~ A. Well, rather than give my personal opinion,
I think the Petitions indicate that's wh.at they
want~
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Q. That is your opinion, what the petitions indicate? 'Veil,
is that your feeling?
A. Ask your question again, please!
Q. Yon 'vish to retain the governmental services furnished
by the County of Roanoke-schools and such?
A. Right.
Q. -and receive in addition to that the services provided
by the Town, and you are "rilling to pay the additional Town
tax for that Y
A. Yes, ahtun.
Mr. Fitzgerald: I have no other questions.
Mr. Hopkins: Salem?
Mr. IGme: You go ahead, that's all right.
CROSS EXAl\1INATION (continued)

By Mr. Hopkins:
Q. Reverend, where was it on this map you say that you
live Y Point it out, please Y
A. (Witness approached map on blackboard.)
Q. Is that about Ridge,vood Park (indicating)?
A. Right.
·~Q. I believe that would be right in here?
A. That's correct.
,July, 1966
Q. The closest area to Salmn?
page 104 ~
A. Right.
·
Q. And you took a part in this campaign to get
the people in this area to sign?
A. I had some part in the organizational part of it.
Q. Who dre'v the map?
A. I do not kno,v, sir. I think one of tl1em came, or one
of the 1naps 've used came out in the Roanoke paper. The one,
in fact, we bought up fifty papers I believe, and it \Vas the
one that came out in the Roanoke-wl1at \Vas that 1ittle RoanokeMr. Kime (interposing): The Salen1 paper.
The Witness: Came out of one of the County.

By Mr. Hopkins: .
Q. But before you filed your Petition, \Vho dre'v the map
of the area, do you know 7
·
A. I don't know 'vhere the map came from, no, sir.
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Q. Now I believe you said that the feeling was strong right
_in here (indicating), is that correct? Would it be Ridegwood
Park or Ridgewood Heights and South Salem 7 The closest
area to Salem and the feeling was real strong to come in fro~
that area Y
A. Right.
Q. I believe you said it would be ninety per cent?
A. I believe I said the total would be higher than ninety
per cent of the ones contacted, but in that area it
July, 1966 probably runs better than ninety.
page 105 ~ Q. In tlris area it runs better than ninety per
cent (indicating) T
A. Right.
Q. How about do'vn in Cherry Ifill f
A. They're strong for coming into Salem.
Q. How about up here in Glen Cove (indicating) Y
A. I wouldn't kno,v, sir, except that the total of the _ones
contacted, that probably seventy-six per cent, and the total
ones-this is the total area that 'vere contacted, only a hundred and nineteen did not sign for various reasons.
Q. How about over here tn Westview Terrace (indicating)?
A~ I 'vouldn't know.
Q. And how about over here in Norwood Y
A. I 'vouldn't know that, but I kno'v the total of a hundred
and nineteen in the whole area didn't sign. That's the only
figure I have in my mind.
Q. Now from these Petitions, was practically everyone in
this area contacted, Ridgewood Park and Ridgewood Height~
and South Edgewood, and Cherry Hill Park Y
A. We tried to contact all of them.
Q. Did you contact the Norfolk and Western in relation to
this Mat-erial Yard T
A. Not as I know of.
July, 1966
Q. Did you contact the Roanoke Electric SteelY
page 106 ~ A. Not as I know of. I do not know. We were
contacting the residents, or the resident voters, as
I understand the thing, 'vhich was based on.
Q. Now there was a Commissioner's report to ascertain
how many of the registered voters had signed the Petition
in this entire area, was the;re not?
A. I understood there 'vas.
Q. As part of the trial f
_
A. I understood this but I wasn't there.
Q. And' ,I believe one -of the figures was fifty-f.our per cent.
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A. Now to get your fifty-four per cent, I think what you
have done is you have added on a large number who were
eligible because of the doing away with the registration or
poll tax 'vhich 'vere not eligible at our time. So if 've hadn't
a larger percentage or per cent, you see, you added on several
hundred that were not registered voters when this 'vas taken.
And we still had enough to overcome it though.
Q. Well, if it was solid right in here, as yon say (indicating), and solid ·down in here (indicating), then obviously
you have some areas in this Corridor that 'vere not solid,
didn't you?
A. Well, you've got a hundred and nineteen in the total
area which wouldn't be solid, but it is quite heavy,
July, 1966 we think, when yon hav·e only got that many out
page 107 ~ of the total that didn't sign.
Q. No'v you gave three reasons. I think you
said that socialA. Yes.
Q. -schools and that you said roads?
A. Safety I beHeve I said. I think that includes roads and
}Jolice andQ. Yes, and services.
A. -and fire department.
Q. N o'v isn't this area being served by the County at the
present time that you're in'
A. I suppose so.
Q. And I believe you said that the County is already doing a good job of sno'v removal in this area 1
A. Yes.
Q. That is the High,vay Department!
A. Yes.
Q. And I believe your garbage is picked up now by the
CountyT
A. Yes.
Q. And these are the reasons that you gave. Now, your
people in here go to Salem (indicating), do they not?
A. Right.
Q. But no'v ho'\\r about Westview Terrace,·
July, 1966 where do they goY
page 108 ~ A. I do not know.
.
Q. They go up here to the schools, the two
schools, Southview and Northside High School, do they not
(indicating) ?
A. I do not know _about that area. I know our area and
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the adjoining areas in Roanoke are already full, and our
children more than likely have to be scattered over the City
of Roanoke. Fairvimv School, 'vhich is · near us, is overcro,vded and has been running a double schedule, and we
have three or four hundred studentsQ. But there is no petition right now by Roanoke for this
area, is it?
·
A. May I ask this question to clarify that answer?
Judge Hoback: Ask it. I don't know whether he will
answer it or not (laughter).
The Witness : 'Vhat I'd like to know is, if you all are
intervening in this, is it to break up this marriage between
Salem and Ridge,vood area, that you all may have a shotgun
wedding? Or are you all wanting to be a buffer zone
(laughter) ?
I mean, if I knew what he 'vas ailning at, I'd know ho'v
to better ans,ver the question. To me, we are in untenable
situation.
By lVIr. Hopkins (continues exautination) :
Q. Ho'v are you in untenable situation, Reverend?
A. I think 've're going to Roanoke or Salem,
July, 1966 one or the other.
page 109 } Q. And that is the basis, if anything, your
Petition is in here, is that you feel if you were
going to either one of the other.
A. No, sir, not at all. Not altogether. That's the reason
I asked you which one, and the fact that you're all intervening
in tl1is sho,vs that there is some suspicious thing going on.
I don't think that that is it entirely.
I think that, for 1ny part, I think they're going one 'vay
or the other. I like Roanoke, it's a good City and I like
being neighbors to Roanoke ; I think Roanoke is one of the
finest areas and I think Roanoke City is a good City, but
I 'vould hesitate saying anything but that we enjoy being
a neighbor rather than a part of it. That's it.
Q. But in Ridgewood Park and Ridgewood Heights and
your children have been going to Salem, and your interest
is different from any Glen Cove or Westview or Norwood
where their children have been going to the County schools
outside of Salem, or outside of any area being petitioned
by Salem, isn't that correct?
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A. That is correct to a certain extent. I think any area
that you would isolate would have better than fifty per
cent asking for this petition, no matter how small an area
you would cover.
July, 1966
Q. Suppose it isn'tY
page 110 ~ A. WellQ. -suppose it isn't, what would be your feeling then!
A. I'm just like many people, when you are petitioning
on coming into Roanoke, I think some of this group petitioned to go to Roanoke and I think the people's feelings
should be honored. And I ·think also the people's feelings
should be respected, and those in Glen Cove are very likely
ones who have asked to com·e into Salem.
Q. Suppose the people up in Glen Cove didn't want to
come in; then what would you do Y
A. I think if they want to go to Roanoke City, that's all
right.
Q. Suppose Westvie\v Terrace didn't want to, do you think
they ought to stay in'
A. As far as I'm concerned, they can stay out.
Mr. Jolly: (interposing): Let him finish one answer before you ask him another.
The \Vitness: I think any area of the Corridor that wants
to join, or that adjoins Roanoke and want to go there should
be permitted to do so. You have got two cas·es and I'm for
both of them. I also think when ninety per cent of the people
want to go in to Salem, that \Ve have a right to express ourselves in that way.
July, 1966 By Mr. Hopkins:
page 111 ~ Q. And how about these areas that have not
petitioned to come into Salem (indicating) and
have no particular interest with Salem, that is Electric Steel
and the Material Yards, \vhat about them?
Mr. J oily: May it please the Court, I don't know what
Counsel is talking about. They are included in the Petition,
that's been verified. What do yon mean "they haven't petitioned the areas"?
Mr. Hopkins: These areas have not petitioned, the Roanoke
Electric Steel unit and-
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. Judge Hoback: We are getting off the issue, Mr .. Hopkin§:
Do you represent them or the City of Roanoke 1
·:
. Mr. Ifopkins: They have not petitioned.
.
The Witness: I don't know anything about the industrial
part of it. The only thing I lmo'v a little bit about is a
petition-not a great deal about that-! don't know anyth~ng
about the industrial. I did not contact them. I did not lmow
they had anything to do with the case.
By Mr. Hopkins (continues examination):
Q. N o'v in this area here, I mean right off Melrose, one
of the largest shopping centers in the Valley is located, is
it not?
A. Yes, sir.
July, 1966
Q. That is located inside the· Corporate. limits
page 112 ~ of the City of Roanoke T
'
A. That's right. I pay a sales tax I know there.
Q. All right. Right.
A. And I still trade there with the tax.
Q. Isn't that just about the largest shopping area for these
people?
A. They do quite a bit of shopping there, sir.
Q. It is certainly the largest shopping area in the over-all
area, is it not?
. A. That's right.
Q. And from Norwood and Westview Terrace and these
areas (indicating), all come in there to shop, don't they?
A. That's right. We thought you all 'vould appreciate that.
. Q. Yes, w·e do ; yes, we do. Do you kno'v of any plans of
changing of the school systems?
A. No, I don't kno'v of any plans to change it; as far as
we're concerned, we don't want any plan to change it because we think. Q. You don't want any plans, so part of the area that are
going 'viii be going to a school outside of Salem and you
want that to continue 7
·
A. As I said, I don't know of any plans of cl1anges. As far
as 've're concerned, our children \viii not have
July, 1966 any place to go in an adjoining school, and we
iJage 113 ~ will have to be scattered all over the County
because the schools adjoining us l1ave been run.:.
ning two sessions. Maybe. not last year, but maybe the year
before; they hav-e been for the last two or three years.
Q. "What school is that?
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. --A. Fairview, and they built a little .onto it; they built
about a hundred ho:ines over there this year and they're going
to be crowded again. I don't think they want us over in that
section of the schools. You haven't got room for any more.
And when \Ve get a school, a good school system like what we
have, we don't want anyone to mess it up.
· Q. You don't want your school system changed. You want
to continue to go \Vhere you are and to continue to go to
Salem, and you lmo·w of no plan for their going to schools
outside of Salem. You know of no plan to change thatY
A. I kno\V of none, no, sir, because we're going to be
within a hundred yard~ of the ne\v high school and half a
mile of the grade school. Why should we \Vant a change then!
Q. I believe the County Government at the present time
is located here in Salem 7
A. That's correct as far as I kno\v.
Q. And so any tim-e that you call to the County Government, you have to con1e to Salem 1
A. That's right.
Q. Now as to water in these areas, \vhere do you
July, 1966 get your water?
page 114 ~ A. Ridge\vood Heights '\Vater Department.
Q. A private water companyT
A. Yes, sir.
Q. Do you know about down in Cherry Hill f
A. No, sir, I do not. I haven't checked on all the water
areas.
Q. You don't know whether it comes fron1 the City of
Roanoke or not Y
A. No, sir, I do not.
Q. Or Surnmit llills, do you know \Vhere that comes from'
A. No, sir.
Q. Or Westvie\v Terrace, you don't know \Vhere any of
this \Vater con1es from, whether it comes from the City of
Roanoke or where it com·esY
···.A. No, sir.
Q. l think yon said that you didn't contact any of these
and you just looked over the Petition f
A. As far as I kno\v, I haven't contacted anyone. I may
have; I think maybe checked \vith so1ne of the people \Vho
were group captains, as far as I kno·w. Actually, in getting
the petitions; I don't think I got any of them.
· · ·
Q. So of your o\vn knowledge, you don't know who was
contacted and who was not, of your own Imowledge ?·.·.
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A. Except through the group leaders,. and
July, 1966 there wasn't an attempt to contact everyone. But
page 115 ~ som·e of those names could never be located, as
far as we could get under a loosely organized
group. All were tried to be contacted, however.
Mr. Hopkins: That's all.
RE-DIRECT EXAMINATION
By Mr. Moore:
Q. Just a n1oment. Reverend Ferguson, do you know
whether or not any of the children living in your im1nediate
area that are of high school age attend Northside School?
A. I do not-some I know of; I have heard them talk and
they do right now go there. I'm just not sure. I didn't check
that thoroughly.
Judge Hoback: Is the school issue a matter before this
Court? I understood the County was not making any changes
'vhatsoever, 'vhether annexed or ·not, so that is irmnaterial.
Let's keep to the 1uain issue of necessity and expediency,
as to the annexation of the Town in regard to the Petition.
That is what this Court is interested in and not all these
collateral issues.
Mr. Kime: May it please the Court, I think the record
should show they have been operating under the County since
1928.
Judge Hoback: And no change is contemplated, whether annexed or not, so don't go into the school problem.
Mr. ~ioore: All right. That's all the questions
July, 1966
page 116 ~ I have.
The 'vitness stands aside.
MR. HAROLD E. vVOODY, called as a witness in bel1alf
of the Petitioners, being duly sworn, testified as follows :
DIRECT EXAMINATION

By Mr. Moore:
Q. Mr. Woody, state your full name, please, sir?
A. Harold E. vVoody.
Q. What is your address 1
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A. 126 Frances Drive, N.W.
Q. Where is 126 Frances Drive Y
A. It is located in Cherry Hill Park.
Q. And could you point out on the map where Cherry
Hill Park is located t Maybe I could help you.
A. (Indicating). This area here, this area here.
Q. This area here?
A. Yes, starting on Shenandoah and starting here.
Q. All right. 1\'Ir. Woody, how long have yon lived in
Cherry Hill Park?
A. Lived there approximately five years, I think it will be
five years this fall. Four years and so many months, but
almost five years.
July, 1966
Q. About how old is the subdivision T
page 117 ~ A. It's about, I think it started probably six
years ago.
Q. So you have been living in thereA. I have been there, 've 'vere one of the first ones, one
of the early ones that moved over there.
Q. vVould you give the Court your reasons for wantingdo you 'vant to be annexed into the Town of Salem?
A. Definitely.
Q. Would you give the Court your reasons for wanting
to be annexed into the Town of Salem?
. A. Well, there are numerous reasons. Of course, I have
lived in the County the biggest part of my life, in and around
Sal-em. I have always been closely affiliated "rith Salem.
I attended the County schools and was in the County scl1ool
system and I even attended school in Salem.
Most of our friends are in the area and within a stone's
throw of the Town limits. We have always felt very closely
related to Salem, not that we don't associate with Roanoke
because 've do. I operate a business in Roanoke but I still,
as far as 'vhere I live, I am very happy 'vith the systen1 we
hav-e.
And 've vvere talking about the schools a 'vhile ago. I want
·to continue the school system we have because I was a part
of it. I also attended schools in Roanoke one tilne,
July, 1966 and there is a tremendous difference in the educapage 118 ~ tional facilities of thes-e two cities. And if it's
a choice behveen which City or County that I
want to live in and .which system that I want 1ny children
to go to school in, it is definitely with the County of Roanoke
and the Town of Sal~m, which both use the sa1ne school system.
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Q. Your children, of course, are bussed to school f
A. They are bussed to school. One of the issues that was
brought up by a number of people from the Petition is that
~e took up was the increased tax rate. Well, I realize if we
are annexed by Salem there will be an increased tax rate,
but I don't think that is a big item because the things that
we will receive for our money is more than justified. I
don't think the tax issue is an issue at all, because they have
terrific public transportation system for the children, \vhich
the City does not provide, and it's a big asset to me. And
I know it's not a question of money.
I know the trash collection system in the Town of Salem
is much superior to the City of Roanoke, and also the County.
I'm not throwing off on the County. We are represented by
the County system. But I know the To,vn of Salem does
.
have a better collection system.
Their tax rates are not unreasonable. And I have just
always been real closely related to Salen1 and would like to
become a part of it, mainly because I feel with all honesty
and \vith Mr. Ferguson, the point that he brought
July, 1966 up, that there has to be a reason for the City of
page 119 ~ Roanoke to intervene in this suit. They didn't
intervene for nothing, they've got to have an
ulterior motive and I feel definitely if this area is not annexed by the Town of Salem, that Roanoke \vill petition i.n
the very near future.
·
And I'm a 1nerchant in the City of Roanoke and I'm bein·g
persecuted with taxes and it's all I can stand. And I can't
stand any more, and rather than do that, I \Vill have to sell
my home and move into Salem because one \vay or the other
I will live in the To\vn of Salem, whether they annex the
area or ·whether I have to nwve. That's beside the question.
But I will live there.
Mr. Moore: That's all the questions I have.
Mr. Fitzgerald: I have no questions.
CROSS EXAMINATION

By Mr. Hopkins:
Q. The problem is for the schools. That's the reason you're
coming!
A. No, not primarily for schools. I like the school system;
I attended public school in the City of Roanoke and I attended
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public schools .in the County of Roanoke, and from my own
knowledge there is not a shadow of a doubt in my mind that
the County system is superior to the City's.
Q. But regardless of which way this school situation goes,
the school system will remain the same, is that correct?
A. Oh, yes.
Q. You are receiving City'\vaterY
July, 1966
page 120 ~ A. Yes, sir, and we pay ·a premhnn price for
'\Vhat 've are receiving.
Q. It is good water, isn't itY
A. It's water. I had to put a four hundred and fifty dollar
softener in to get it soft, but it is 'vater.
Q. All your subdivisions in Cherry Hill get 'vater front
the City of R.oanoke, is that right?
A. That's right, sir. As far as I .ltnow, it's all fron1 the
City.
Q. Ho'\v about your sewersY
A. Sewers are from the County Sanitation Authority.
Q. That goes into the City lines Y
A. Yes, and they also pay a premium price for that also,
and they pay for what they get. None of it is free.
Q. "Where is your business Y
A. It is located on Franklin Road, Southwest, Roanoke.
Q. vVha t is your business now y
A. I'm in the wholesale automobile parts business.
Q. Did you circulate any of the Petitions Y
A. Yes, sir. Yes, sir, I sure did.
Q. In what areas?
A. Cherrv Hill area.
· Q. Did you circulate in any other areas?
July, 1966
A. No, I talked to a number of group captains
page 121 ~ and so forth that worked in the other areas.
Q. But you didn't circulate anyY
A. No, I can only say what 'vas circulated in Cherry Hill.
Q. So you don't know what the attitude of people is in
those areas?
A. Yes, I have talked to a number of people; I have a
number of friends living in these areas, in the Montclair
section and in the various areas through the Corridor.
Q. How about Glen Cove, for instance Y
A. I kno'\v two or three families in Glen Cove and I think
the sentiment of the people is definitely for that petition,
and I think that. was the evidence in the petition.
Q. If witnesses cam·e here 'vith signed signatures, saying
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that they were not, would you believe those witnesses, from
Glen Cove saying that they're in the majority?
A. I didn't say they're all. I said just-I said I know a
couple of families that's along in the section, but I don't
know what section of the City you live in, but you don't know
everybody's feeling in the City. I just could only speak for
the couple of families I know.
Q. But in that area they do not have the same connections
to Salem as you have, do they! Because their children are not
going to the Salem schools.
July, 1966
A. Well, it's not an issue of the· Salem schools.
page 122 } It's the County school system; it's all one system. I have lived in the County before and I
\Vent to a Salmn school, or a school in Salem and I Hve in
the County and it's still the same school system that I'm
interested in. No'v people in Vinton still have the same
system.
Mr. Hopkins: That's all.
Mr. Moore: Anyone else have any questions of this gentlernan?
The \Vitness stands aside.

MR. FRANK E. IIARRISON, called as a \vitness in behalf
of the Petitioners, being duly sworn, testified as follo\VS:
DIRECT

EXA~fiNATION

By Mr. ~Ioore :
Q. Mr. Harrison, state your full name and address, please'
A. Frank E. Harrison.
Q. What is your address!
A. R.F.D.10, Box 157, Roanoke, Virginia.
Q. 'Vould you tell the Court in what part of this area that
isY
A. That is on Peacl1 Creek Road, about one mile north of
460.
July, 1966
Q. Let me see if we can point it out. This is
page 123 } 460 here (indicating) on this map, and this is
Peters Creek Road (indicating); this is 117 (indicating) and this is where 116A. Just about half,vay behveen Cove Road and Hershberger
Road.
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Q. All right, that locates it, or that is it Jocated on the
1nay (indicating).
By Mr. Hopkins (interposing):
Q. Cove Road?
A. Yes, this here (indicating).
1\fr. l\1:oore: Cove Road is Route 116.
l\Ir. Hopkins : Right.
The Witness : And I-Iershberger Road.
Mr. Hopkins: About halfway, I see.
By l\Ir. l\Ioore (continues exa1nination) :
Q. Mr. IIarrison, 'vhat do you do f
A. I retired fro1n the Norfolk and "restern Railway, ~Iotor
Po,ver Departn1ent. I a1n retired one year.
Q. And have you had any business activities since you
retired?
A. Well, I have been in a kind of a sul)division property
that I o'vn there; I cut it up and put it in water works and
sewage, streets, in 'vhat they call 'Vestview Terraee, part of it
is in two sections.
Q. Can you locate 'Vestvie'v Terrace on this ntap for
us, please? I believe it's located right lwr(\ (inJuly, 1966 dicating) 7
page 124 ~ A. Yes, that's it right there.
Q. No,v, Mr. Harrison, suppose you tell tlw
Court-do yon want to be annexed into the Town of Salen1?
A. Yes, i think 've'd be better off financially and school'vise too. I have smne grandchildren in, and all my cltildrenI had five that went to school in the County and Salmn too,
and Andre'v Le"ris-and I think "re have a better svstmn of
getting to school and getting back, and that is wortli a whole
lot, especially 'vhen you're that far fron1 the City where
you haven't got no transportation and have to takt~ thmn or
bring them or get them there the best way yon can.
And I have a few grandchildren that live in th(:~ neighborhood and I kno'v of_.:it 'vould be a kind of hardship to
them, or on them to have somebody to take them to school
every morning and go after them. The City I don't think
furnishes any transportation at all and it's up to the parents
to get then1 to school and get thmn back.
Q. Do you have any other reasons that you want to give
the Court for 'vanting to be annexed into the TownY
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A. Well, I just-! entered into the Water Department of
Roanoke and a contract to get water, and I just wonder.
'vhether that contract is valid.
Q. Well, that isA. That's irrelevant.
July, 1966
Q. -that is not something for this annexation
page 125 ~ suit at this stage of it any,vay.
A. Yes.
Q. Any other reasonsY
A. WellQ. Let me ask you this : Have you dealt 'vith the County
Government any?
A. Yes, I have dealt 'vith them ever since I have been in
the County.
Q. Have you dealt 'vith the Town Government?
A. Yes, some for the Town Governtnent.
Q. How do you feel about your dealings "rith the County
Gov-ernment and the Town Government?
A. Well, they have been mighty courteous and showed
a good spirit, so far I have had no trouble with any of them.
·Mr. Moore: That's all the questions I have.
Mr. Hopkins: You go ahead.
Mr. Fitzgerald: No questions.
CROSS EXAMINATION
By Mr. Jlopkins:
Q. Mr. Harrison, did you circulate the Petitions'
A. I worked on them. I helped work on them.
Q. Where did you circulate your Petition!
A. Well, it was mostly Norwood and Cove-Glen Cove and
that section mostly.
July, 1966
Q. How about the Glen Cove, \Vhat kind of
page 126 ~ response did you get?
A. Well, I got good up there. I run into a few
that wanted Valley consolidation, som·e that 'vork for different firms that said they couldn't sign no paper and said
that one of the company's policies was that, but the majority
of them 'vas for it, the ones I contacted.
· Q. ·Were those Petitions put in the Court papers!
A. Yes, they were turned in. I reckon they went in.
Q.' And if it developed. that the. majority did not 'vant to
come in-
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Q. If it developed that the majority of people did not want
to come in from those areas, the Petitions on the face would
show the majority did not want to come in, that is that the
majority did not sign to come in, what 'vould be your attitude!
A. Well, it's just like any, or anybody running for Congress, you have to go along 'vith them to be a good neighbor.
I think if the majority want itMr. Kime: May it please the Court, when you ask a question like that, "You say a majority of the people or the majority of the qualified voters of the territory". Is that what
you're referring to, as the Statute says Y
Mr. Hopkins: Of the registered voters.
July, 1966
~Ir. Kime: Qualified voters.
page 127 ~ Judge Hoback: That matter is not before the
Court. It has already been detennined by a Commission appointed by the Court on motion of the City of
Roanoke, and it has been so determined and adjudicated. So
the majority has agreed on it or we 'vouldn't be here.
Mr. Martin: If Your Honor please, it's the majority of the
different sections 'vhich are in question.
Judge Hoback: When 've are talking about the majority,
not of any particular sections, Air. }fartin, because the area
before the Court is the area set forth in the Corridor and it
has been determined more than fifty-one per cent in that
area that signed the petition. And if not, we are not in
Court.
· Mr. Hopkins: If Your Honor please, it is the contention
of the City that these various areas have different communities of interest.
Judge Hoback: Well, you can sho'v all that, but whether
or not fifty-one per cent have signed is a moot question. It's
already been determined.
Mr. Hopkins: I except.
Judge Hoback: All right, go ahead. You excepted to the
report of the Commissioners and those exceptions were overruled. Otherwise we wouldn't be in Court, if there weren't
fifty-one per cent.
July, 1966
Mr. Martin: But I don't lmow-I don't think
page 128 ~ we are understanding each other.
Judge Hoback~ I think I understand'· it. I
don't know about you, Mr. Martin, so go ahead with the next
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question. The Corridor is in little pieces and you have cut it
up in little pieces, and we are talking about the whole area
of the Corridor.
By Mr. IIopkins (continues exan1inatipn):
Q. You have given as your reasons, as I have it here,
you said "because the financial situation"~
A. Yes, sir.
Q. And I think you said because of schools and transportation to schoolA. That's right.
Q. -of school children f
A. That's right.
Q. And those are the prhnary reasons?
A. Yes, and financially too.
Q. Financial. Now are you aware that when you come,
or if you should co1ne into Salen1 that you would have a per
capita debt, about $100 per capita fron1 the Town of Salem T
A. I don't kno"r 'vhat the percentage is or would he, hut
I know we'd have so1ne.
Q. Of course, you'd have a per eapita debt of about $100
from the County?
July, 1966
A. Yes.
·
page 129 ~ Q. "\Vhich 'vould he $200 per capita.
Mr. IGme: That's a ridiculous question. He's already in
the County.
Mr. Hopkins: He already has a per capita debt of approxin1ately $100 per capita from the County debt, and when yon
add on what the-what your City Manager said, of $100 of
To"rn debt that you kno'v of. In other "rords, those people
living in this area would have a per capita debt of about $200
per capita frmn the testimony yesterdayMr. Martin: Can 've not ask l1im that?
Mr. Hopkins: -which is a pretty high debt.
Mr. Kime: That is your opinion, of course.
J ndge Boyd: Mr. IIopkins has a right to ask this question, gentlemen, if he is aware of the finances of Salem and
of the Countv and still 'vants to con1e on in. And I understand he ans\v·ered that he does. Go ahead. I think l1e's entitled to ask that and he's well 'vithin his right.

By Mr. Hopkins: (continues examination):
Q. No,v, yon said transportation 'vas one other reason, and
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is because you thought the City 'vould get you and the City
does not transport the school children t
A. Well, to my kno,vledge, they have never give
July, 1966 free transportation.
page 130 ~ Q. Are you aware of that the City Council, by a
motion of two weeks ago, did lay the groundwork
for the transportation of school children of any areas on the
outskirts of the City of Roanoke to the schools?
Mr. 1\{oore: If Your Honor please, I'm going to object to
that question because it's been stated here before on several
occasions that it is not a question of 'vhether or not this area
is to be annexed into the Citv of Roanoke.
Judge Ifoback: I sustain ~the objection.
Mr. Hopkins: I except to the ruling of the Court.
Judge Hoback: Y·es, sir.
By Mr. Hopkins:
Q. Now you said you developed your subdivision there of
Westview Terrace?
A. Yes, sir.
Q. \Vas anyone to give you water except the City of
Roanoke?
A. No, no.
Q. And that is the 'vater you have f.
A. Yes, that's the water I have, yes.
Q. And there is a big tank belonging to the City right up
l1ere on the hill, right on the line (indicating), was it
not?
July, 1966
A. "\V(~ll, that tank 'vas there; it had been there
page 131 ~ for ten years or longer.
Q. But it is there f
A. Yes, it is there.
Q. Which gives yon adequate water and adeqnatP firP
protection f
A. Well, to a certain extent.
Q. That is 'vater for fire protection?
A. To a certain extent. I put in two fire plugs and I "rent
to Mr. Paul :hlatthews about getting plugs put in at the time
and I have the contract 'vith the Water Department stating
that they would be subject to putting in, providing the County
'vould pay the taxes on them. And in the meantime, down
there in the City Council, they 'vent along, and I don't know,
but they got a chip on their shoulder somewhere along the
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line and they told Paul they couldn't get no more fire protection and couldn't get no more fire plugs. That's what he
told me now. And I got the plugs in up there and I paia
about seven hundred dollars to put the stands on it, and I
can't get a plug to put on them, and he said the County is
willing to rent them but that the City is not willing to let them
have a plug.
Mr. Hopkins : All right.
Mr. Moore: Any other questions for Mr. I-Iarrison! rrhat's
all then.
By Mr. liopkins:
Q. You didn't go to the City about those plugs?
A. No, I asked what the man that I l1ad to do
business with.
Q. But you do have some fire plugs there f
A. No, not within close range. They got one I think in the
old subdivision and Bob Kno,vles can't get no 1nore. He told
me, he said that they wouldn't let him have no more.
Q. Did ::Mr. Matthews tell you that!
A. That's what he told me, and they also raised the water
a hundred per cent in the meantime.
Q. Do you kno'v whether an application was made by the
County to have fire plugs put there?
A. Well, I don't know anything about that, but my contract
says that I have to deal \vith Mr. ~·[atthews through the
Board of Supervisors and through the channel of the County;
it didn't say anything about dealing with them.
Q. Well, are you aware of the City Code Section, of the
City of Roanoke, which provides that upon application by the
County that they 'vill fnrnisl1 the plugs at one hundred
dollars per plug Y
A. I have a contract to that effect, but I asked this about
them.
Q. But the application con1es from the County and they
'vill be supplied at one hundred dollars f
A. Yes, it's got to come through the County.
July, 1966 The contract reads for it that you gotta take it
page 133 ~ up with Mr. Matthews or-he didn't use that word
-but that is who it is through, the Board of
Supervisors.
Q. And that is a reasonable price, one hundred dollars per
plug, don't you think Y

July, 1966
page 132 ~
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A. Well, if it's attainable, but you can't get it at a thousand
dollar price I reckon, according to what they told me, that
they quit. It 'vasn't-they 'vasn't putting out no more of them
according to Mr. Stoller do'vn there, and they 'vasn't going
to give no more water and what they'd like to do is cut the
water off.
Q. You haven't talked to the City 1\ianager at all about
thatf
A. No, I haven't talked to hhn.
Q. And you haven't talked to the City Engineer about this'
A. No, no.
Mr. Hopkins: That's all.
CROSS EXA1\1INA.TION (Continued)
By Mr. Kime:
Q. Mr. Harrison, yon have been asked a question by Mr.
Hopkins, or rather he l1as stated to you that the per capita
debt of Roanoke County is $100, and if you come into the
Town of Salem then you as an individual, living within tl1e
Corridor, that there "rill be another $100 per capita debt per
person?
July, 1966
.A. Yes, sir.
page 134 ~ Q. Do you know that if that does occur that
you will become a citizen of a municipal corporation, whose net assets over and above all liabilities is six
and a half million dollars 1 I say have you been informed of
that?
.A. No, I haven't been informed of that.
Q. All right. And as shown on Page 36 of Exhibit No. F
of the Annual Report of the Town of Salem, as of June 30th,
1965.

A. Well,Mr. Kime: Yes. That's all.
The witness stands aside.
MRS. NELLIE K. BROCK, called as a witness in behalf
of the Petitioners, being duly sworn, testified as follows :
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DffiECT EXAMINATION
By Mr. Moore:
Q. Mrs. Brock, will you state your full name and your
address, please Y
A. Mrs. Nellie K. B1·ock, 5114 Morwanda Avenue, N."\V.
Q. Could you locate Morwanda Avenue, N.W. on the Corridor heret
A. Morwanda Avenue lies parallel between Melrose, 460
and the Lynchburg Turnpike, and opposite the ~Jdge\vood
section. I guess it would be kno'vn as the South
July, 1966 Edgewood section, Morwanda Park.
page 135 ~ Q. It is in the center part of the Corridor Area
then. It's south of Melrose Avenue, or it's in this
area here then (indicating) ?
A. That's right.
Q. All right. Mrs. Brock, would you tell the Court whether
or not you want to be annexed into the To'vn of Salen1 Y
A. I definitely do want to be a part of Salem. We have
lived in the County for a number of years and the schools
are not-I did attend the County schools before moving
to the County and we lived in Roanoke, and we 'vere privileged to attend the County schools, and then Salem. I feel
like at home in Salem. But as the issue gre'v and the ideas
of annexation approached, the feeling in our communitywell, personally, I feel that I belong to Salem. I like the
Salem Government; I like the way they carried out the promises that they made to the part of Edgewood, which is
already a part of Salem no,v. I helieve Ward Street by
section, the line comes right to Ward Street.
And the water question and the street upkeep and the
trash collection is very good. And we have paid our taxes
in Salem. We just feel at home in Salem and it would seem
so foreign and different to have all of our business transferred to another point. Our normal interest is there and it
would certainly be an education to a lot of people to hav-e
to change. The government in the To'vn of Salem seems
to function very efficiently and certainly
July, 1966 quietly.
page 136 ~ Many of their projects are taken care of without a noisy discussion press-\vise or paper-wise
and so forth. And I just like the Salmn area. I did help with
the Petitions because my neighbors 'vere so thoroughly apprehensive about the idea of being taken into Roanoke; many
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many of them like the County, and they would like to stay
where they are. But if there is a pref·erence, they stated
1nost definitely they would prefer to go to Salem.
I don't think anyone has a great deal of-,vhen you approach door-to-door with a petition, I think everyone has
misgivings, but many I would say, and in fact I can't remember of over two or three individuals 'vho did not prefer
to go to Sale1n should they be annexed, that is either by the
Town, the Town of Salem or Roanoke. If they had to be
annexed, which is what they didn't prefer in the first place,
they would much rather go to Salem.
And I was amazed at the people's almost violent discussions
at times. All I did 'vas to tell them that it would be entirely
their own choice, and 'vhether they should sign a petition
or not, that it was their own choice and their own decision.
And I would listen. I'd say anywhere from about five to ten
minutes, that they wouldn't 'vant to go ahead and to do that
and that they would rather be going to Salem. And that they
would move if they had to be in Salem.
J\1:r. Moore: I have no other questions from
July, 1966 Mrs. Brock.
page 137 ~ Mr. Fitzgerald: No questions.
CROSS EXAMINATION
By Mr. Hopkins:
Q. I think many of the people that you approached 'vere
approached you said and really preferred to be just left
alone, is that right Y
A. No, I wouldn't say that. They're very pleased with the
school system. Now I have no children of my own; my
husband and I have been privileged to ·enjoy many of the
children on our street and the question was brought up continuously about the fine service, or the bus service of the
children, especially the ones of younger age because of the
City traffic 'vhich is-the busy 460 highway and then the
Lynchburg Turnpike area, either process or either route
that the children would have to walk on the road, or how
far they would have to go. Maybe that question 'vas brought
np so often.
Q. Now maybe I tnisunderstood you. I think that you
testified, if I have it correctly, that n1any who signed did not
prefer to be annexed but if they were going to be annexed
by one or the other it would be Salem?

198

Supreme Court of Appeals of Virginia

Mrs. Nellie

J(.

Brock

A. I did state that, but the people plainly stated they
wanted to go to Salem. Now, I'm like Mr. Woody, if RoanokeQ. Many that signed did not prefer to be annexed at all,
is that correct?
July, 1966
A. That is not true. They signed because they
page 138 ~ wanted to go to Salem.
Q. Now what areas did you-what areas did
youA. In ~Iawanda Park section and Suffolk Hills area. And
again, like Mr. Woody, I ran into many individuals who
preferred Salem, but that because of their jobs and their
positions said they were unable to sign to even express a
voice in their likes or dislikes.
Q. You live in that area where the children go to school
in Salem, do you not?
A. That's right.
Q. And the areas that you are talking about where you
circulated, the children go to Salem f
A. That is true.
Q. And of course there is a large area that have children
that do not go to school and 'viii not be going to school in
Salem, is that correct?
A. I wouldn't say that. It is very heavily populated.
Q. Where do you get your water 7
A. From a private water company.
Q. Yours is a private water company?
A. That's right.
Q. And how about your sewers T
A. That's with the Colmty.
Q. That's with the Sanitation Autl1ority?
July, 1966
A. County Sanitation Authority.
page 139

~

Mr. Hopkins: County Sanitation Authority.
That's all.

The witness stands aside.
Mr. Moore: May it please the Court, that is all the Petitioners that we plan to put on. N o'v let the Town continue
with their evidence, if it's agreeable with the Court.
J\{r. Jolly: Could we have about hvo minutes? We have
prepared the exhibit that Mr. Paxton has that the Court
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inquired about yesterday. Can I go over it with him momentarily and then 've will file that?
Judge Hoback: All right, we will take a recess.
(Thereupon, a recess was taken from 10:00 o'clock A.M.
to 10 :10 o'clock A.:~t)
Mr. J oily: May it please the Court, in preparing this
exhibit which should have been filed yesterday and which
ihe Court correctly requested, son1e typographical errors in
figures have been 111ade, and it \\rill have to be redone as to
the totals and get them right. It is just simply a matter of
rushing and tr)ring to get it ready. And with leave of the
Court to file that by Mr. Paxton when he goes back now to
correct it and to get it in proper shape. So far as
July, 1966 the To'vn is concerned, the Town rests.
page 140 ~ ,Judge !-:Toback: I understand the Petitioners
rest also, Mr. Moore?
Mr. Moore : Petitioners rest.
,Judge Hoback: All right, sir. Well, do the Intervenors
or the County 'vish to proceed at this time?
Mr. IIopkins: I'd rather wait until we get this because I
desire to cross examine on these exhibits.
Judge J:Toback: 'Vould it only affect the totals!
~fr. J oily: Yes, sir. .All it is is a recapitulation in the
form of an exhibit of the figures that lHr. Chapman testified
to, and the figures contained in To\vn Exhibit I T believe
it is, or G. That is all. It 1nerely sets out the capital improvements that ~fr. Chapman testified about. There is no new evidence here, but it simply puts it in a condensed form for the
Court and for the record.
Judge Hoback: 'Yell, Senator Fitzgerald, would you proceed then on behalf of the County, if the County has any
evidence?
Mr. Fitzgerald: l\1:ay it please the Court, 've thought they
had one 1nore witness for the To,vn. And I have, in view of
the exhibits, a 'vitness coming in next, in the next few
minutes. I thought yon were going to put on an.Jnly, 1966 other 'vitness. If the Town 'vishes to proceed.
page 141 ~ Mr. Kime: Did yon want to put ~fr. SpiegPl
on about the maps?
Mr. Fitzgerald: If he is available to put on, yes, sir, I
can put him on.
Judge IIoback: Suppose we rf'cess again and yon all get
organized, somebody get ready to proceed.
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(Thereupon, a recess 'vas taken from 10 :25 o'clock A.M.
to 10:30 o'clock A.M.)
Judge Boyd: Put the stipulation in there about the s·ewers,
whatever way you want to do it, or in the manner in 'vhich
you want to do it. Is that all rightt
Mr. Fitzgerald: It is my understanding that a stipulation
-that it is stipulated that the Town Exhibit E shows the
se,ver lines that are o'vned and operated by the Roanoke
County Public Service Authority in the Corridor Area. That
is the subject of this suit and it is stipulated to by all Counsel.
Mr. Kime: That's correct, sir, on behalf of the Town.
Mr. Jolly: Now, may it please the Court, and as part of the
Town's case, the Town would like to file as Town Exhibit I
a copy of the Fifth Annual Report of Roanoke County, 1965.
Mr. Fiopkins: By who?
July, 1966
Mr. Jolly: Do you want me to prove it? I
page 142 ~ will be glad to prove it. If you object to the
fact that that is the County's report, or have Mr.
Matthews testify about it if you 'vant to.
Mr. Hopkins: I don't object to that. That is the reportt
Mr. Jolly: Right.
Mr. Hopkins: I don't agree to the accuracy, but I don't
object to this, that it is the report.
Mr. Jolly: Do yon object to the information contained in
it?
Mr. Hopkins: I would have to examine the information.
It was just handed to me, Mr. J oily, before I could get to the
information or before I could agree to the information.
Mr. Jolly: 'Ve file that and this is the report then.
(Fifth Annual Report of Roanoke County, 1965, referred
to above 'vas received in evidence and marked "TOWN
EXHIBIT I".)
Mr. Fitzgerald: May it please the Court, I would like to
now hand and offer an exhibit and ask that it be marked
as County Exhibit-! think this will be the first exhibit
offered by the County, as far as I kno,v.
Judge Hoback: As far as I kno,v, that is. Mark it County
Exhibit 1.
July, 1966
1\Ir. Fitzgerald: May it please the Court,
page 143 ~ Counsel for the To'vn of Salem and the County
of Roanoke have agreed to stipulate that these
figures are correct as shown for the effect of the loss of
revenue to the County in the various categories shown. Since

City of Roanoke v. Ivan R. Young, et al.

201

this is principally a matter between the County and the
Town, we have sought no stipulation from other parties.
This has no relation I don't believe to the other parties in the
case.
It is also not stipulated as to the effect of this, which will
be argued at a later time, but I believe Counsel agrees that
these figures are the same figures shown in the budget exhibit
introduced by the Town, but reduced to the County's levy
in the case of business, professional license tax and the other
amounts are as shown in the County exhibit.
Mr. J oily: That is correct. The Town would request the
right to be heard in the event the Court should decide to grant
annexation on the terms and conditions on the applicability
of the Statute insofar as recovering these items. But they are
mathematically correct.
,Judge Hoback: All right.
Mr. Fitzgerald: I offer that then as County Exhibit No. 1.
July, 1966
(Prospective loss of net tax revenue to County
page 144 ~ of Roanoke if proposed annexation is granted,
referred to above 'vas received in evidence and
marked "COUNTY EXHIBIT NO. 1".)
Mr. Fitzgerald: I now hand the Court certified copies of a
resolution adopted by the Board of Supervisors of Roanoke
County relative to the position of the County in the pending
annexation n1atters, and ask that that be marked and introduced as County Exhibit No. 2.
(Resolution of Board of Supervisors or Roanoke County
dated July 7, 1966 referred to above 'vas received in evidence
and marked "COUNTY EXHIBIT NO. 2".)
Mr. Fitzgerald: I hand the Court a stipulation that has
been entered into between the Counsel for the Town of Salem
and Counsel for the County of Roanoke relative to n1atters
between the Town and the County should this annexation
be granted, as to 'vhat 've have agreed should be included
among other provisions in any annexation order, and ask that
that be filed with the Court papers. I don't believe that would
be an exhibit, just a stipulation.
(Stipulation referred to above was. then entered in the
Court papers but not included as an Exhibit.)
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Mr. Fitzgerald: May it please the Court, we
July, 1966 believe that with the filing of these papers and
page 145 ~ exhibits that that is the County's case.
Judge Hoback: I understand that the County rests. Is
the City prepared to proceed, or ready to proceed?
Mr. Hopkins: Do I take it that Salem does not intend
to put on any more evidence as to the budget and as to
proposed capital expenditures for the Corridor Y
Mr. Jolly: No, sir. I thought I had made that clear and
that I asked the indulgence of the Court until this exhibit
could be corrected, at which time it 'vill be put on, but subject
to that the Town rests.
Mr. Hopkins: Well, of course, the cross examination of
your witness in that connection is really what 've would likH
to do; we would like to do that before 've proceed.
Judge Boyd: Well, can't you just change the totals with
pencil andMr. Kime: All right, sir. And then if the Court 'vill let
us aetually file it later on, then 've 'viii go ahead.
Judge Boyd: Do that first and let hin1 be subject to cross
examination.
Mr. Kime: !{ay it please the Court, Senator I-Iopkius is
of the impression that the Town ~{anager, W. Frank Chapman, never testified to anything in regard to the
.July, 1966 costs of extending water service in the Corridor
page 146 ~ Area, and I am positive he did not only go into
that but vrent into the question of the extentnot in rnains and all-but cost-,vise of the installation the
City now 11as. But 've can put him right back on the stand
if he wishes to further cross exa1nine him on the~ f-mbject.
Mr. Ifopkins: Well, he testifiedMr. J(ilne: Wait just a minute now. _,vhat tlw Town
proposed to do down to the extension of water, independent
of wl1at Roanoke City now has in that area. Is that what
you 'vant? Then we will put him back on the stand.
Mr. Hopkins: All right, that's 'vhat I want.
Mr. Kime: All right, get back to the stand.
•Judge Boyd: I want to understand one thing in there.
If I understood the next stipulation or exhibit, yon have
merely put in writing 'vhat he has already testified to ahout
the fire station that they're going to put in.
Mr. Kime: Right.
Judge Matthews: And the number of extra men they (~xpect
to employ and the other iten1s that he talked abont. .And so
at the Court's request you have done that so that we'd hav(~
that before us.
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Mr. Kime: That's exactly correct, that is what
July, 1966 has been done. The error is in the figures and has
page 147 ~ to do with the 'vater.
Mr. Chapman: Mr. Paxton is correcting that.
Mr. Kime: All right.
Judge Hoback: Then this is not any more additional evidence; it is just putting in an exhibit form what you ltave
already testified to. That 'vas the understanding of the Court.
Mr. Chapman : That is correct. 'Ve 'vent hmne last night
and 've were both pretty tired and I had a Council meeting
on top of it, and Mr. Paxton came back and there is an error
in the total figures and he is correcting that, and they will
be ready to give it to the Court in just a fe'v minutes.
MR. W. FRANK CHAPMAN, having been previously
sworn, returned to the stand for additional examination:
CROSS

EXA~1INATION

(continued)

By Mr. Hopkins:
Q. The To'vn proposes by its exhibit-it does not show
any proposals for To\vn vVater. Now you filed an exhibit of
recommendations, but your proposal here you did not?
A. I told you that that 'vas an operating budget for four
and a half years, and I told you that did not show all the
capital expenditures. But we propose to build the
.July, 1966 lines and as recommended by Hayes, Seay, Matpage 148 ~ tern and Mattern in their detailed schedule. I
believe it is-that has been filed with the Court
and I here now testify that the Town is ready, willing and
able to extend fire mains and water hvdrants and whatever
is necessary to give the san1e water se~vices in the Corridor
Area that 've are giving to the citizens in the To'vn of Salen1,
and if we can't negotiat~ with the City of Roanoke, 've will
work out so1nething. And if nec~\ssary we 'vill go, or build
parallel lines.
Q. In other words, you're proposing to do what has been
recommended to be done by the Hayes, Seay, :Niattern and
Mattern report, is that correct?
A. I'n1 saying that the Town is ready, willing and able
to proceed to extend such water mains, fire hydrants and
facilities in tl1ere to give to its citizens in the Corridor ample
water supply and fire protection.
Q. And that has been approved by the Council of Salem 7
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A. The Town of Salem has received this report and has
authorized us to say to this Court that we are ready and
willing and able to extend the services into the area.
Q. In accordance with this report?
A. In accordance 'vith this report?
Q. And also the cost estimate of this report!
A. Yes, sir. You want to know what the report cost isY
Q. No, that is theA. We have already paid for the cost of the
July, 1966 report at a cost of $12,700.
page 149

~

By Judge Hoback: (interposing):
Q. No,v, is there anything else that you have
not covered in your evidence in chief as to proposed capital
improvements if annexation is granted Y That's all the Court
asked for, was an exhibit setting out what you testified to.
A. Yes, sir.
By Mr. lfopkins:
Q. Well, let me get one thing then. Your budget does
not-the budget that you have put in in evidence does not
reflect that, what you're stating now, does it Y
A. The budget that we put in evidence does not reflect all
the capital expenditures and-

By Mr. Jolly:
Q. And that is 'vl1at the Court requested that that exhibit
have, or would have.
By Mr. I-Iopkins:
Q. And there is no debt service 1n the budget, 1n other
words, for those capital expenses Y
A. No, sir; no, sir.
Mr. Hopkins: All right, I just want to get it straight.
Judge Hoback: All right.
Mr. vValker: If Your H~onor please, if I could, at this
time I 'vould like to ask Mr. Chapman several questions
about the proposed electric service to the
July, 1966 area.
page 150 } Judge Hoback: All right.
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CROSS EXAMINATION (continued)
By Mr. Walker:
Q. How does the County propose to serve the area in the
Corridor with electricity?
A. As I stated yesterday, we had not submitted an operating budget for electricity; we did not sho'v any revenue, nor
did we show any expenditures.
Q. Yes, sir.
A. Because it was for the first four and a half years, and
in the last negotiations it took five years to negotiate with
your firm, Mr. vValker. Or we 'vent to the Supretne Court
because we had to go.
Now, it is proposed that 've will negotiate with you and
we will purchase 'vhat lines you have and 've 'vill serve
current through those lines if 've can purchase thmn ; if not,
again we 'vill go in and parallel the~n. N o,v, we have made
a contract with your firm in the last si~ months by which
they are giving us electric service at two installations, one
at the substation at Electric Road and Lynchburg Turnpike,
which we saw· yesterday, the other one for delivery is at tlie
water plant. And the capacity of those sub-stations are 20,000 KWeach.
We are buying current from you to begin 'vith at 34,000
hundred volts and those sub-stations are so inJuly, 1966 sulated and so wired that any time your 'firm
page 151 ~ converts to 69,000 volts, we will convert to 69,000.
Q. I see.
A. The contract capacity we have with the Appalachian
is for 40,000 kilowatts.
Q. Ahum.
A. Which is four times the capacity we are now using,
and it was anticipated that that capacity was increased so
that 've could serve the areas to be annexed by the Town
of Salem, and that capacity will more than do it, sir.
Q. My next question, 1\fr. Chapman, is: l-Ias the Town
made any study of electrical or electric facilities, 'vires and
other equipment 'vithin tl1e Corridor area 'vhich yon 'vill seek
to purchase from Appalachian Po,ver Company if annexation
is granted?
A. No, sir, the complete study has not been made, just a
general looking over is all.
Q. Have you made any general estimates of the values Y
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A. No, sir, we have not.
Q. You l1ave not?
A. But again, as I stated yesterday, on the cost of extending 'vater mains, that the Town is in financial position
to go upon the New York bond market and offer revenue
bonds under 127-B of the Constitution at a double A rating,
which can be so sold and financed for such electricity, or sucl1
electrical system.
Q. So the proposed plan would be for the Town
July, 1966 to purchase the Appalachian facilities presently
page 152 ~ in there and sell to the customers in the area
pursuant to the franchise with Appalachian
Power Con1pany?
A. That's right, and that franchise provides the contract
that ·we furnish domestic and commercial purchases, and
your firm has a franchise for furnishing all industrial and
manufacturing customers whose connected load is over 50
horsepower, so there it does not affect the annexation proceeding in taking in the Corridor Area into the To,vn. It
does not affect whatsoever any industrial or manufacturing
concern 'vl1ose connected load is over 50 horsepower, and will
not affect therefore the industrial development of the area
whatsoever.
Q. That is correct, sir, but I believe it will affect the
custo1ners.
A. The domestic and commercial customers, and our rates
charged the domestic and commercial customers are exactly
the same rates as charged by Appalachian Po,ver Company.
Actually, our domestic rate was a little bit less than it 'vas
for them and it 'vas en1barrassing to them, and 've raised our
domestic rate to bring it up to theirs.
Q. Did I understand you, from your evidence yesterday,
to state that you believe that the electric revenues and
electric expenses on your green sheet-Exhibit G-that when
in operation it would be approximately the same?
A. No, sir, I said that the revenues would at
July, 1966 least take care of the operating expenses. We
page 153 ~ make a profit on our electric system, as you do,
sir.
Q. Yes, sir.
A. And 've hope there will be so1ne profit if we take over
the customers, the domestic and commercial customers in
that area. "\Ve certainly hope not to lose anything. And it
will convert to the benefit of these citizens that are going
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to be absorbed under this enormous debt that we have of
$100 per capita.
Q. In your annual report, Page 16 for 1965, I believe that
indicates that the Town's revenue source was, from your
electric department, was 40.6 per cent of the total revenues
and which came from the operation of the electric department~

A. That's correct, sir. It would be a good bit better this
year because we have finished taking over the customers
annexed in the area in 1960.
Q. I believe you showed me yesterday the Town's revenues
for the year ending-just ending were in excess of a million
dollars!
A. In my report to Council last night, and I showed you
that yesterday afternoon-which is a public record as of last
night-our receipts frou1 electric service were over a million
dollars for the year just ended, June 30th.
Q. And do you recall your expenditures for electric. service, approximately?
Oh, it was approximately $600,000. The actual
July, 1966 disbursements were $600,000. The difference bepage 154 ~ bveen expenses and receipts were a little over
$400,000.
Q. Thank you, sir.
A. Yes, sir, which is all turned over to the general fund
of the Town and used for the benefit of the citizens of the
Town of Salem.
Q. Yes, sir. I knew that Judge Hoback was familiar with
the set-up behveen the Po,ver Company and the Town ; I
just wanted to make the rest of the Court aware of it.
A. If there is any question as to the franchise provisions,
I. will be glad to testify about it.
Mr. Walker: I think you covered them quite well, as a
matter of fact. Thank yon.
RE-CROSS EXAMINATION
By Mr. Hopkins:
Q. Mr. Chapman, just one thing. You keep bringing up
your financial condition. You say approximately a $100 per
capita, that is $100 per capita is a general governmental
bond!
A. General obligation bond.
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Q. General obligation bond 7
A. And our water, sir, and electricity will more than pay
off the revenue bonds.
Q. But you have those bonds by which if you put the
amount to, or if you put it on a per capita, it would amount
to another $100 7
July, 1966
A.. But the financial position and the assets are
page 155 } way in excess, even of the depreciated figures
that Mr. Kime asked Mr. Harrison about, that
is his electric, water and sewer system. And I'm sure they
could be sold for a much greater figure than that.
Q. And the exact bonded debt per capita in the County is
$128.916 as recorded in the County report, is that correct 7
A. I presume it is, sir. I have no-I haven't looked at the
report.
Q. So it would be the total would be something over $300
per capita if you takeA. If you take the revenue bonds, yes, sir, but that is not
-those revenue bonds were issued and the revenues from
those public services and public utilities will more than pay
for it.
Q. From just obligation bonds it 'vould be $228 or better Y
A. Yes, sir, 'vhich is very very small.
Q. The City of Roanoke is $177.
A.. I don't know.
Q. Substantially less.
A. I couldn't tell you.
Mr. Hopkins: All right, 'vitness excused.
The 'vitness stands aside.
July, 1966

~Ir.

Kime: Now we rest once more (laughter).

page 156 }
EVIDENCE ADDUCED IN
BEIIALF OF THE INTERVENERS
MR. JOSEPH ALLEN BROGAN, called as a witness in
behalf of the City of Roanoke, being duly sworn, testified as
follows:
DIRECT EXAMINATION
By Mr. Martin:
·Q. Mr. Brogan, state your full name?
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1Vlr. Joseph Allen. Brogat~,

A. Joseph Allen Brogan, Sr.
Q. And 'vhat do you do, Mr. Brogan Y
A. I am employed by the City of R.oanoke as Manag(-lr
of the "'\Vater Department.
Q. As Manager of the "'\Vater Deparbnent, did you have a
map prepared by Hayes, Seay, !fattern and Mattern showing
the Citv of Roanoke water lines tl1at were extended into 'vhat
we call~ the Corridor Area?
A. I have seen that.
(Large map brought fortl1 and inspected by all Counsel
present.)
Mr. Jo11y: I don't know 'vhat is going on.
Mr. IIopkins: I showed it to them, Your I-Ionor.
~fr. J\:Ioore: On this Inap that 've 'vere discussing there was
a part that was not in the Corridor Area and 'vould he blanked
out with an overlay, bnt it hasn't bef_m done.
July, 1966
~Ir. }fartin: "'\Ve didn't agree to it. You aH
page 157 ~ wouldn't agree to anything and you all said we'd
offer the n1ap and let the Court rule on it.
Mr. ::Moore: Go on and offer it then.
Mr. ~[artin: If Your Honor please, we have had a series
of maps drawn up and some of the maps are used in both
the areas. Son1e of then1 show otl1er areas, but this is for the
three Judges and the Judges know that there are two annexation suits. Tlwv went on with the Court on the bus together. And to~ have to strike out all the areas that have
something to do with the other one when they are perfectly
defined, I just think is foolish. "'\Ve a.re trying to show thi~
Court where they go.
~fr. ~Ioore: ~lr. Martin, we have no objection. We do
tl1ink though that they are not in the Corridor Area.
Judge Boyd: Of course, we won't consider it if it is not in
the area; it can he on the map but we'rCl not going to pay
attention to it.
}\.fr. 1\fartin: That's all right.
Judge Hoback: Well, let's mark that City Exhibit No. 1,
identify it.
Mr. Martin: That is Citv Exhibit No. 1.
Judge Hoback: And do you have one for the Court files,
and do you have three small ones f
July, 1966
Mr. :Afartin: I am having the small ones made.
page 158 ~ If you'll let me ask one other thing, I think I will
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cover that and have the small one for you in just
a moment.
(Map referred to above showing water lines was received
in evidence and marked "CITY EXHIBIT NO. 1".)
By Mr. Martin :
Q. These lines that are shown in the Corridor Area (indicating) as being the lines of the City of Roanoke are the
same lines that are shown in Exhibit D filed by the Town of
Salem, are they not Y
A. That's right.
Q. NowJudge Hoback: Why do you want to introduce that one
then if we have already got it~
Mr. 1\{artin: Because I want something that I could look
at and see up here (indicating); I can't see that little one
over there, Your Honor.
Judge lioback: All right, I will hand yon mine. Go ahead,
let's do something.
Judge Matthews: The 'vater lines shown in this map are
the same water lines that are shown in Petitioner's Exhibit
No. DY
Mr. Martin: As owned by the City of Roanoke. That
does have hvo other little lines owned by a private
July, 1966 water company-Exhibit D does-but these are
page 159 ~ all, and this is sho'vn on the map here, that are
owned.
Judge Hoback: Exhibit B is the land use.
Mr. Martin: D, Your Honor, you kno'v that Mattern and
Mattern and so forth, that report.
Judge IIoback: All right, Exhibit D.
By Mr. Martin:
Q. Mr. Brogan, those lines are the property of the City
of Roanoke, are they not t
A. That's correct, yes, sir.
Q. And the City has been furnishing 'vater to the residents of the, or what we call the Corridor Area, in the areas
covered by the lines shown on this map, is that correct?
A. Yes, sir.
Q. Now, Mr. Brogan, the City of Roanoke has been furnishing water to Roanoke Electric Steel, has it not Y
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A. Yes, sir.
Q. Do you know if Roanoke Electric Steel uses any other
water than the water it gets from the City of Roanoke?
A. I'm not positive. I believe that they get some water
from Peters Creek during periods of high flow for cooling
purposes. We are their only source of potable 'vater.
Q. What is the amount of water that the City of Roanoke
-the average an1ount of water that the City of Roanoke
furnishes Electric Steel?
July, 1966
A. (Witness referred to records). It varies.
page 160 ~ So far in this calendar year they have averaged,
based on the monthly use, divided by thirty to
give a daily demand figure, 112,500 gallons per day.
Q. 112,500 gallons per dayY
A. In 1964 they average-the average daily demand was
275,000 gallons.
By }.{r. Kime (interposing) :
Q. Wl1at was that last figure!
A. 275,000.

Q. For what?
A. For the calendar year 1964 average demand.
By Mr. Martin (continues examination) :
Q. That was per day?
A. Per day.
Q. Does the City of Roanoke furnish any water to the
Norfolk and 'Vestern Material Yards?
A. Yes, sir.
Q. Could you tell me-could you tell the Court the amount
of water the City of Roanoke furnishes to the Norfolk and
Western Material Yards?
A. Not for certain. There is a meter located at Shaffer's
Crossing which serves the roundhouse area and the Material
YardsMr. Moore: If Your Honor please, if he doesn't
July, 1966 know, I don't think he should be permitted io
page 161 } speculate how much water they furnish the Material Yards.
By Mr. Martin:
Q. Does anybody other than the City of Roanoke, to your
knowledge, furnish any-kill that. Does the Town of Salem
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furnish any water to the ~Iaterial Yards-the Norfolk and
Western Material Yards!
A. Not to my kno,vledge.
Q. Does the City of Roanoke furnish any water to the
Veterans' Administration?
A. No, sir.
Q. Does it have a line that runs to the Veterans' Administration Y
A. Yes, sir, there is a twelve inch main in Roanoke Boulevard across Shenandoah Avenue, in Roanoke, 'vhich goes
out to the General Electric plant and right by the Veterans'
Administration Ilospital.
Q. Does it-can you tell us what this main is that goes
across here (indicating)?
A. My eyes are not good right now. That is the twelve
inch main to the G.E. plant that I have referred to just now..
Q. No,v, does the City of Roanoke-is the City of Roanoke
willing to continue to furnish the area with water they are
furnishing in the Corridor Area?
A. Yes, sir.
Q. And ho'v long have they been furnishing
July, 1966 that waterY
page 162 ~ A. As far back as 1954 with some sections.
Q. How did it come up that the City started
furnishing 'vater in that area! ·
A. We were requested by the developers to furnish water.
Q. They didn't have any source other-any other source
of supply at that timet
A. That's correct. There was an attempt to drill wells on
one or more sites; they 'veren't successful, and Roanoke was
requested to furnish water.
Q. l-Ias the City of Roanoke been requested in recent years
to furnish any water to the areas in the Corridor-what we
call, the so-called Corridor Area 7
A. Yes, sir.
Q. What was that area?
A. Well, all of these areas that are adjacent to the mains,
as shown on this map, 'vere furnished water by the City of
Roanoke. The most recent one sometime last year.
Q. Mr. Brogan, does the City furnish fire hydrants or erect
fire hydrants to some of these subdivisions through tl1e
County of Roanoke?
A. I 'vould like to quote from the Code of the City of
Roanoke, if I may. "Title 12, Chapter I under Rule 38, Sub-
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section ( e-3). One of the conditions of extending
J'uly, 1966 City water service to areas outside the Corporate
page 163 ~ limits: That valved hydrant laterals should be
installed in intervals not greater than five hundred feet along the mains to be installed. The Water Department may install a fire hydrant on any such lateral upon
the written application of the Board of Supervisors of the
County in which said lateral is located and such Board's
agreement therein to pay a yearly fire hydrant rental charge
of $100 in advance."
Q. Do you know if the City of Roanoke has refused to
install any fire hydrants or hydrants that have been requested under that provision of the Code?
A. To my knowledge, the City has never refused such
request.
Q. And would-in the lines in the Corridor Area now installed, any fire hydrant under that provision of the City
Code that it was requested to do by proper County authority?
A. Subject to approval of such request by City Council.
Q. How much investment does the City of Roanoke have
in these facilities in the Corridor Area?
A. Approximately $600,000.
Q. And what storage facilities does it have in the area!
A. There is a two million gallon steel stand pipe located
adjoining the Ridge,vood Park subdivision on Eugene Drive.
July, 1966
page 164

~

By Judge Hoback (interposing):
Q. Is that in the County or the City T
A. That is in the County, sir.
Judge Hoback: In the County.

By Mr. l\1:artin (continues examination) :
Q. But it is the City's?
A. Yes, sir.
Q. 'Vhat storage facilities-,vhat is the size of that?
A. A Sixty foot diameter, a hundred feet tal1, a cylindrical
standpipe capacity of two million gallons.
Q. Two million gallons. Is that included in the six hundred
thousand dollar investment?
A. Yes, sir.
Mr. Martin : That's all.
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CROSS EXAMINATION
By Mr. Kime:
Q. Now you say that you've got a six hundred thousand
dollar investment. Is that the depreciated figure or is that
the original cost figure 1
A. These are original cost figures.
Q. And you started in there, you say in 1954?
A. That's correct.
Q. And how much of that cost is tied up in your two million
gallon storage facility there 1
A. The two million gallon standpipe cost was $138,668.
A sixteen inch main, 8,255 feet in length, to transJuly, 1966 mit \Vater to and from the storage tank cos·t
page 165 ~ $95,723.33, and engineering services cost $23,000.
Q. All right. Now, how much does that-how
much area does this standpipe furnish water to? How much
in the City of Roanoke?
A. This standpipe and the transmission mains, to serve it
as well as reinforcement of our distribution system within
the City, \Vould be of no value to the City per se. This was
installed because of gro\vth in the Corridor Area and industrial development, specifically Roanoke Electric Steel and
General Electric and other large water users to the west and
north of the City.
Q. All right. Now you haven't ans\vered my question yet.
My question is: How much of the water that is stored in
that is used within the City limits?
A. I can't answer that, sir.
Q. Percentage-·wise you don't know at all?
A. No, sir, \Ve have other storage \Vithin the City which
is adequate for the needs of the City area.
Q. Did the City pay for any of the water lines at all in
any of these subdivisions whatsoever?
A. Not 'vithin the subdivisions.
Q. All the distribution lines were paid for by the developers, isn't that correct?
A. Within the subdivisions, that is correct.
July, 1966
Q. That's what I'm saying. Well, now, what
page 166 ~ would you say would be the value of the distribution systems 'vithin all the subdivisions to
which Roanoke City now furnishes 'vater?
A. Without the water in them it wouldn't be worth a
plugged nickel, sir.
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Q. I didn't ask you that question. I didn't ask you that
question. vVithout the water in them, now I asked you the
question of the value of them.
A. I know what it cost the developers to install these
water lines.
Q. Do you have the figures Y
A. Yes, sir, I have.
Q. All right, what is the over-all figure?
A. Installed in subdivisions at the expense of the developers, $323,394.58.
Q. $323,000. I'll just put it in round figures. Now all of
that was conveyed to the City of Roanoke and deeded to
the City of Roanoke Y
A. That is correct.
Q. Before, of course, the City 'vould furnish any water
to these areas?
A. That 'vas, or 'vere the conditions of the transfer.
Q. Now a moment ago you said that this standpipe was
constructed in connection with furnishing water also to Electric Steel and to General Electric Y
July, 1966
A. That's correct.
page 167 ~ Q. Has Electric Steel a deep 'veil or not?
A. Not to my kno·wledge, sir.
Q. You don't lmow 'vhether it does or not?
A. No, sir, I know what they purchase from us.
Q. That's all. Any other source of supply of water you
don't know?
A. That is correct.
Q. All right. Now then you have got-the standpipe is
directly connected now-the General Electric you testified
a little bit ago that you had a sixteen inch line, and I believe
it's running by the ·veterans' Facility?
A. No, sir, twelve inches.
Q. T'velve inch line. That is a high pressure line?
A. That's correct, yes, sir.
Q. All right. No'v you don't furnish any water to the
Vete;rans'_ FacilityA.-No.
Q. -or Hospital f
A. No, sir.
Q. And the reason for it is that years and years before
that you had no line there whatsoever and couldn't have
furnished it, to be exact in 1934 to 1956 there was no line in
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there whatsoever and the Town of Salem furnished all the
water, didn't it, and are doing itnow7
July, 1966
A. We had no water line in that location prior
page 168 ~ to 1955-56.
Q. .And made no effort to put any in there, did
you!
A. I can't testify to that. I have been with the City of
Roanoke Water Department since 1958 only.
Q. .Although it carried a Roanoke City address, the whole
time up to the time it was annexed to the Town of Salem Y
A. As I say, I don't know whether there was any request
made of the City of Roanoke to furnish water to the Veterans'
Facility.
Q. Well, you know it's furnished under contract, don't you,
with the United States Government?
A. Yes, sir.
Q. All right. Now you did furnish it to G.E. 7
A. Yes, sir.
Q. You are furnishing now to G.E. f
A. Yes, sir, as needed.
Q. You are furnishing only standby, aren't you?
A. Primarily, not "only" 7
Q. "Why aren't you furnishing the water to G.E. as you
have done in the past! You furnished all the water they
need for operational purposes Y
A. The G.E. plant has two avaliable sources of water, one
from Roanoke and one from Salem; it has elected to purchase
the bulk of its water from Salem.
July, 1966
Q. And now tell the Court why?
page 169 ~ A. (\Vitness shrugged shoulders.) I furnish
water. I can't answer that, sir.
Q. Isn't it because of the rate that you charge-the additional amount that you charged all water nsers outside the
Corporate limits of the City of Roanoke 7
A. That may be a factor.
Q. Well, isn't that the factor? Isn't that what determineq
G.E. from ceasing to purchase water froin Roanoke City and
purchasing tht water from the Town of Salem 7
A. I can't say that of my own knowledge, sir.
Q. Ahum. And a fe'v minutes ago yon testified to the fact
that-and ·you read fro1n the ordinance-that Roanoke City
upon the petition or request I imagine by resolution of the
Board of Directors, would install fire hydrants at the cost
to the County of $100 per fire plug per year Y
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A. Yes, sir.
Q. Do you know \vhat-and that is in the County you are
doing that. In the County, is that correct 7
A. Yes, sir.
Q. Do you know what the Town of Salem charges?
A. I have no idea, sir.
Q. Or whether they charge a single cent or notY
A. No, sir.
Q. You know they don't charge a penny!
July, 1966
A. I have never searched that or considered
page 170 ~ that any of my business.
Q. Ahun1. How much extra do you charge the
people in this area over and above what it charges the City
of Roanoke Y I'm talking about the Corridor Area where your
distribution lines run now.
A. For those customers using less than 450,000 cubic feet
per month, the rate is double that charged to the residents
of Roanoke.
Q. That is one hundred per centf
A. Yes, sir.
Q. All right.
A. For customers using more than 450,000 cubic feet per
month, we charge a flat rate of $.28 per 100 cubic feet.
Q. Was that the same inside and outside the City?
A. No, sir, that is for customers outside the Corporate
limits.
Q. That is an additional percentage, which is-\vould it be
that your charges are all based upon the <mbic foot, not upon
the gallon 7
A. That's right.
Q. Well, percentage-\vise how much more would that beT
A. I'm sorry, I can't answer that. It is less than twice the
rate charged to the City customers, but itQ. That's all.
A. -excuse me, let me finish this, please.
July, 1966
page 171 ~ Q. Yes.
A. It depends entirely on the amount of water
that the customer uses in a month, as to how much more it
would cost a customer outside the Corporate limits than
inside.
Q. Well, isn't-then there again you have a different rate
for the large users of water, of course?
A. Yes, sir, that's what I just quoted.
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Q. That is what you just said, as distinguished from domestic customers Y
A. Yes, sir.

Mr. Kime: I believe that's all.
By Judge Matthews:
Q. Mr. Brogan, did I understand you to say that anybody
that wanted a fire hydrant outside the City limits, that the
Council would have to approve it-I mean the City Council?
A. The City Council, yes, sir.
Q. You don't have any authority under that rule and the
regulations that you just read, that if a 1nan, or if the Board
of Directors said "here's your $100 a year and we want a
fire hydrant," you don't have any authority to do that. And
all that has to be approved by the City Council of the City
of Roanoke!
A. The request would be made of the City Council through
the City Manager?
Q. And they either grant it or refuse it, as the
July, 1966 Council of the City?
page 172 ~ A. Yes, sir.
Judge Matthews : All right.
Mr. Fitzgerald: I just have a few questions.
Mr. Kime: May I ask him just one more Y
Q. (continued) Isn't the reason for that that you had a
dispute down there as to 'vhether or not you would furnish
anybody water outside the City limits, and at one time did
take action refusing to extend water and then rescinded it
shortly afterwards 7
A. I know of no such action, sir.
Q. Ho'v long have you been with the Water Company?
A. Since 1958, and in that time, to my lmowledge, there
has never been a refusal to serve anyone water.
Q. Well, why this requirement to go all the 'vay to the
City Council to get one fire plug installed 7
A. The request originates 'vith the County Board of Supervisors; the equivalent within the City is City Council.

Mr. l{ime: That's all.
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CROSS EXAMINATION (continued)
By Mr. Fitzgerald :
Q. :Air. Brogan, you said you didn't know of any case
where the Town had refused to do this. Do you kno\V of any
case where they failed to do it?
A. No, sir.
Q. I show you a copy of a letter dated FebruJuly, 1966
page 173 ~ ary 17, 1966, addressed to "1vir. Joseph Brogan,
Manager, City vVater Department". That is you,
isn't it, sirf
A. Yes, sir.
Q. Do you recall getting that letter?
A. Yes, sir.
Q. Tell the Court what has happened to that request?
A. I forwarded this letter to the City J\{anager, who In
turn transmitted the request to the City Council.
Q. And what has happened, sir?
A. The City Council took this request under advisement
and has not acted on it yet; but they have not refused to
grant these hydrants.
Q. But from February, 1966 till July the 12th, 1966 they
have failed to act, isn't that true?
A. Yes, sir.
Q. I show you a copy of a reply, "J\Iarch 2, 1966". Who
is that signed by?
A. Signed by Virginia L. Shaw, City Clerk for Roanoke.
Q. Does that reply to Mr. J\{atthews indicate the action
that it has been referred to a committee for studyY
A. Yes, sir, it does.
Q. And, in effect, nothing has been done in furtherance
of the request by the City Council of the City of Roanoke,
is that correct?
July, 1966
A. To my lmowledge.
page 174

~

Mr. Fitzgerald: J\{ay it please the Court, I
'vould like these hvo letters introduced as Countv
Exhibits-this 'vould be 3 and 4.
·
Judge Hoback: All right, Cotmty Exhibits 3 and 4.
(Letter dated February 17, 1966 to Mr. Joseph Brogan
referred to above was received in evidence and marked
"COUNTY EXHIBIT NO. 3".
Letter dated March 2, 1966 to Mr. Paul B. Matthews re-
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ferred to above was received in evidence and marked
"COUNTY EXHIBIT NO. 4".)
Judge Matthews: What I don't understand now and I \Vant
you to let me know-if the individual or the application is
for hydrants or water and there is not a set policy, tlien
it is up to what, the City Council of Roanoke that they may
or may not do under any given situation Y
Mr. Fitzgerald : Yes, sir.
Judge Matthews: Is that correctT
Mr. Fitzgerald: That is the position of the County.
By Judge 1Y1atthews:
Q. Is that rightT
A. No, sir, that is not. That isn't correct because the City
Council has not, as I said before, refused to give service
to anyone.
Q. Well, why isn't it just an administrative
July, 1966 thing to you, that if a man applies and go on and
page 175 ~ put it in 1 Now if it isn't up to them to issue,
that is to Council, on any given date as to \Vhat
they do. I'm not quarreling with them about it, I just want
to get the policy.
A. You're asking a question of administrative personnel
and a question which deals with policy, and I can't answer
that, sir.
Q. Then it is a matter of policy on each individual application, is that correctT You can't do anything until the Town
Council tells you to 7
A. That's correct.
Judge Matthews: All right.
By Mr. Fitzgerald (continues examination) :
Q. Well, Mr. Brogan, your Department would you say is
set up on a self-sustaining basis 7
A. Yes, sir.
Q. Would you say it makes a little profit!
A. No, sir.
Q. Do you turn any money over to the general fund of
the CountyY
A. Wedonot.
Q. Do you have a reserve ftmd that you build up in the
operation of your Department?
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A. We have a replacement reserve fund for replacmnent
of outmoded and worn out facilities.
July, 1966
Q. And what sum of money do you budget for
page 176 ~ that every year, or have you budgeted it for this
current year?
A. I don't have the current figures with me.
Q. Do you pay the general fund any sum of money for any
services that the general City Govern1nent provides for th<~
Water Department?
A. Yes, sir.
Q. And what amount is thatf
A. It varies.
Q. How much in this budget 7
A. I don't have this budget with me; it will be around
$25,000.
Q. All right, sir. And that comes out of the revenue of
the Water Department, doesn't it?
A. Yes, sir.
Q. Now the differential of rates between the territory within the City and outside the City is again a Inatter of discretion of the City Council, is it not, their policy Y
A. Yes, sir.
Q. And they can change it at will Y
A. Yes, sir, they have the right to establish and to change
the rates charged.
Q. And are answerable to no one f
A. That's correct.
Q. All right, sir. Now, are you having any difJuly, 1966 ficulty with your water supply now?
page 177 ~ A. No, sir.
Q. You are not?
A. None.
Q. None at all. You were quoted in this Inorning's paper
I believe as saying later in the day, "Joseph Brogan, :h1:anager
of the City 'Vater Department, said that because of dry
weather some of the houses have experienced lo'v 'vater pressure and temporary loss of 'vater". That has nothing to do
with the water supply!
A. That has nothing to do with the water supply, sir.
Q. The house being without water there and there is nothing to do with t~e supply because of dry 'veather f
A. If you read the entire article this deals with a request
from one individual for a larger water main to serve his area.
This is water distribution rather than water supply.

222

Supreme Court of Appeals of Virginia
Mr. Joseph Allen B1·ogan

Q. Yes, sir. Vlell, then you were improperly quoted when
you said it had something to do 'vith dry weather, is that
true?
A. Your statement is taken out of context there, or the
article misquotes me and I'm not sureQ. But I'm trying to find whether it does or not. You said
that-you said because of dry weather some other houses have
experienced temporary low pressure and temporary loss of
water. Did the paper quote yon correctlyY
July, 1966
A. The paper then quoted me out of context.
page 178 ~ Q. You didn't say that then?
A. I said that, but I said other things too.
Q. Well, do you have a project under way to increase your
supply of 'vater?
A. Wedo.
Q. No,v, this same article mentions the fact that the City
Manager requested an extension of time for that project. Is
there some delay in getting the water through the tunnel?
A. This project 'vas originally scheduled for completion
and the contractor's time of completion as submitted in his
proposal 'vould have terminated the project on August 6th
of this year; operating difficulties and unforeseen troubles
will cause him to be two or three months late completing it.
This, as I said before, has nothing to do with the article in
the paper and the fact that these customers are out of 'vater
for a brief period of time during the day.
Q. Well, did you say that the Carvin's Cove reservoir
was down some four and a half billion gallons, did you not say
that?
A. Do'vn to four and a half billion gallons?
Q. Two billion gallons below capacity?
A. That's correct.
Q. So you do need that additional supply?
A. We can use it. However, our total output
July, 1966 last year, the last fiscal year beginning July 1st,
page 179 ~ '65 and ending June 30th, '66, was just over four
and one-half billion gallons. We have enough
water in storage there to last a whole year, even 'vithout your
other sources of water.
Q. Just one further question. For 'vhatever area in the
Corridor Area you are serving water, you're charging rates
that coupled with the other revenue of your Department
makes it self-sustaining and contributes to the operation
of the general County Government. Is that true Y You are
selling a product, in other words Y
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Mr; Kime: General City Government.
The Witness: Would you repeat the question, sir!
By Mr. Fitzgerald:
Q. For whatever area the City of Roanoke serves water,
you are selling a product to people in the Corridor and the
revenue from that, coupled with the other revenue that you
receive, makes your Department self-sustaining and still contributes some $25,000 to the operation of the City Govern1nentY
A. This approximately $25,000 that we contribute to the
general fund is in payment for administrative services; we
would pay that 'vhether 've served water to any areas outside
the corporate limits or not.
Q. But you are using the revenue out of this Corridor Area
for 'vhatever purposes your Water Department 1nay have,
and that is included Y
July, 1966
A. We don't isolate the revenue fro1n the Corpage 180 ~ ridor Area, that is true.
Mr. Fitzgerald: No further questions.
By Mr. Moore:
Q. I have just one question, J\IIr. Brogan. This customer
that you're referring to in the newspaper as temporarily
out of water during the day, is that in the City or in the
County?
A. He lives in the County.
Mr. Moore: All right, sir, that's all the questions I have.
Judge Hoback: Any other questions T Then call your next
witness.
The witness stands aside.
MR. WILLIA~I H. RICHARDSON, called as a witness
in behalf of the City of Roanoke, being duly s'vorn, testified
as follows:

DIRECT EXAMINATION
By Mr. Martin:
Q. State your full name, please, sir!
A. William Henry Richardson.
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Q. Mr. Richardson, are you a partner in the firm of Alvord,
Burdick and Howson Y
A. Yes, Alvord, Burdick and Howson.
Q. And what does that firm do? What is its business Y
A. The firm of Alvord, Burdick and Howson
July, 1966 was founded back in 1893 in Chicago, Illinois,
page 181 ~ and at that time they were one of the first hydraulic engineers and sanitary engineers in the
mid-west. And for over seventy years the firm has been
active in the design of water supply and sewage treatment
projects.
Q. And how long have you been with that firm?
A. I joined the firm in 1952, upon graduation from the
University of Illinois.
Q. How old are you 7
A. Thirty-seven.
Q. What is some of your experience?
Mr. Moore: If Your Honor please, as far as the Petitioners
are concerned, to save time-we don't question his qualifications.
Mr. Martin: But I would like to put his qualifications in
here.
Judge Hoback: Go ahead. Usually they file those ·with the
Court and save tin1e, but you go ahead and qualify him if llf~
is an expert. Is that 'vhat you are putting him on for, 1\{r.
MartinY
Mr. Martin : Yes, putting him on as an expert.
Judge Hoback: What expert? Or expert for whatY
Judge Matthews: Sanitary engineer and water.
Mr. Martin: Water storage and water service.
Judge Hoback: All right.
~fr. 1\fartin: But I don't 'vant to take up the
July, 1966 time.
page 182 ~ Judge Matthe,vs: Well, just file a statement of
his qualifications.
Mr. Martin: Well, that would be No. 2 for tl1e City, the
qualifications of the witness.
(Qualifications of Mr. William Ifenry Richardson referred
to above ·was received in evidence and marked "CITY EXHIBIT NO.2".)
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By Mr. Martin (continues examination):
.
Q. · Has your firm been employed over several years from
time to time for the study of the water supply in the Roanoke
Valley!
A. Yes, sir, we have.
. Q. Have you made-your Company made reports to the
City, beginning from when-when was the first survey that
you madeY
A. The firm was employed back in 1936 by the City when
it was-even, in fact, they were employed before that 'vhen it
was a private 'vater company, and have since been employed
by the City of Roanoke. We have made approximately, I
think it was five reports on 'vater supply over the years '36,
'43, '53, '59, 1960 for the City of Roanoke water supply.
Q. And are you, Mr. Richardson, familiar and have you
studied those reports made by your Company for the water
·
supply for the City of Roanoke Y
July, 1966
A. Yes, sir, I have.
page 183 ~ Q. In making these reports, did your Company
seek sources of water not only that 'vas supplying the City of Roanoke but the Valley more or less?
A. "\Vell, not necessarily the Valley, but 'vhen you investigate a 'vater supply you should investigate it for the
long range purposes and that you can-that you can't take a
ten-year period or a twenty-year period because you're hoping the com1nunity is going to gro,v, and that the water
supply 'vould be adequate to meet any necessary future
expansion.
In the case of Roanoke, in 1936 they had a population
that 'vas satisfied witl1 the seven 1nillion gallon capacity
and they felt at that time that they should seek another
source of supply. A study was made by Alvord, Burdick and
Howson on 'vhich supply would best serve the City of Roanoke's needs for the long term. This study included the
Carvin's Cove development, 'vhich was a ten million gallon
reservoir and 'vhich "ronld yield a ten n1illion gallon supply;
in addition to that they studied the Tinkers Creek diversion
and the Catawba diversion, the north fork impound1nent and
the south fork impoundment, Back Creek And in recent
years we have investigated the water supply all the 'vay to
·Radford for the Clayton pool to supply Roanoke-and the
Roanoke River. I'm sorry, the Roanoke River also 'vas included in those studies.
Q. Now, Mr. Richardson, have you investigated
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July, 1966 the source of supply for the.Salem Water: Depart·
page 184 ~ ment, for raw,vater from the Roanoke River!
A. I have looked at it, yes, sir, and read the
reports.
Q. Were you given copies of a water extension survey
prepared by Messrs. Hayes, Seay, Mattern and Mattern,
one for the Corridor Area and one for the revised Petition
area!
·A. Yes, sir, I was.
Q. Of the extension of the water services to areas to be
served by the Town of· Salem Y
A. Yes, sir, I was.
Q. Would you state what your investigation disclosed Y
A. Well, in both reports they talk about an additional
3 M.G.D. supply to be taken from the Roanoke River, which
would give them a total supply of 8 M.G.D.
They speak of this for both the Corridor and for the
Petition, but if you consider future water supply and if
Salem was to serve both areas, then they would have to consider a 9% M.G.D. supply or a 10 ~I.G.D. supply. Now, the
Roanoke River at Salen1 has a smaller watershed than at
Roanoke. Roanoke is a measuring station used by geological
survey to determine flows in the Roanoke River. The areathe· drainage area at Roanoke is 388 millions; the drainage
at· Salem is about SO millions less, or you can figure the flow
at Salem would be eighty per cent of the recorded flow at
Roanoke.
The lowest recorded flow on record is 27
July, 1966 C.F.S., which would be approximately 15 M.G.D.,
page 185 ~ so if you were to take a 10 M.G.D. supply from
the Roanoke River at Salem, 'vhich would be
·
eighty per cent of the 15 M~G.D., it would be even down
about 13 M.G.D. and the supply would be on the borderline
·
for reliability.
Just recently there has been a study n1ade on the frequency
of low flows which was included in a geological survey paper
entitled "Low Flo"T Frequency Occurring for Select Long
Term Steam Gaging Stations in the United .Stafes". This
is geological survey paper 1669-G, published in 1963. This
paper indicates that for any ten-year period there could
occur in the Roanoke River a low flo'v of 48 C.F.S., which ·
would ·be ·less at Salem; ·it would· be about 40 C.F.S., jtist
. in the range we're talking ·about. _And ·there is a question
'vhether you could develop a 10 M.G.D. supply or an 8 M.G.D.
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supply for that matter at Salem. It would be on the border..
line and the efficiency of intake would be one hundred per
cent.
Q. Now, what does that report show as to any cost for· any
riparian damage between the intake at Salem and the sewer
and the sewer plant below Roanoke?
A. No, sir, it does not.
Q. What is your opinion of the supply of water for Salem
under its proposed-well, first, in making the surveys in
1936, 1951 and 1959, was the source of the Roanoke River
was-or how 'vas the source of 'vater from Roanoke River
considered Y
A. Well, any time- you design a water supply
July, 1966 system two major considerations are quantity and
page 186 ~ quality, and based on this the Roanoke River
would not serve the needs of a 10 MGD supply
for the City of Roanoke, and we felt to insure an adequate
water supply for the City of Roanoke, it was necessary to
impound water to eliminate the possibility of low flows and
an inadequate supply during times of peak demand.
Q. Well, nowA. This is both as to quality and quantity.
Q. Now your report from 1936 onA. Yes, sir, it was in 1936 and the length of the history
of the Roanoke River was not as extensive as it is today.
And in our other reports naturally we reviewed our calculations and previous reports, and each time we have substantiated that the Roanoke River would not serve the needs
of Roanoke.
In 1936 there was a period of low flow and I think it was
31 or 32, or 30 or 31, and that was considered the lowest on
record; and now I believe there was another low period
which was lower in 1959, an extended drought in 1959 to '60.
So this confirmed our conclusions.
Q. Vvell, now under these studies you made in the Roanoke
River at the Salem intake plant, what would you say that
would be for eight million gallons daily supply of 'vater;
as to quality and quantityY
A. Well, I think the quality is not as good as the Roanoke
water. Roanoke water, the majority of the sys:
July, 1966 tern comes from Carvin's Cove, which has a low
page 1.87 } hardness ; the Roanoke River is seven times as
hard as Carvin's Cov~ water.. It has more color,
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it has more iron; it has probably more pollution, definitely
more pollution, so it would require more treatment.
Q. How apout the quantity of the 'vater for it!
A; Well, the quantity is a questionable item, and if they
were to take in lag at the intake and studying the Hayes,
Seay report, it was difficult to detern1ine exactly. what they
were going to do. They said in the report they 'vere going to
add three M.G.D. in intake capacity and there 'vas· no sizes
mentioned, no length, no outlined drawings and no description
of whether they are going to put a dam across the river or
whether they're going to put in pipes in the river, or whether
they're going to increase the present intake. There 'vas no
'description exactly what they 'vere going to do, and so I
couldn'tQ. Were there any costs for those things in that report?
A. They had a lump cost, I think it 'vas about three hundred
thousand dollars. It was about three hundred thousand
dollars.
Q. If they 'vere. to in1pound water, what ·would be th~~
reasonable source for the Town of Sale1n to impound water
for use?
A. Well, if they're 'considering a ten rnillion gallon supply,
which agrees very closely 'vith the studies that· we luive
made-,ve were studying a ten million gallon
July, 1966 supply in 1936 and subsequently in the additional
page 188 ~ reports. And the water 'vonld have to come from
either north creek, which could provide a dam
at Elliott, Virginia near Fagg, and this project "+ould cost
about eight million dollars. You could develop the south
creek by building a dam above Piedtnont and this 'vonld
cost-that 'vould cost about seven million dollars.
Each of those 'vould require a long pipeline to take "rater
to the City by gravity, and the one tl1at looks the most attractive would be Back Creek, and this 'vould require a da1n
at High,vay 116 and Windy Gap, but because it is in a
different drainage area it would require pnn1ping. Tl1e cost
on that project would be about four and a half million dollars. You 'vonld have to l1ave an extensive pipeline up to th<'
City of Salem. But the annual operating expense ,vonld he
below that of the other two projects, so that I believe the
Back Creek 'vould be the most attractive.
Q. No'v 'vhen we 'vere talking about the flo'v of the river
and everything, and fifty years yon have those periods of
low flow-

City of Roanoke v. Ivan R. Young, et al.
Mr~

229:

William H. Richardson

· A. Yes, sir.
Q. -it' is not necessary, or necessarily that a fifty-year
period be fifty years or a part-you may have. What would
happen if you had two of such periods consecutively!
A. You could cause-this is based on probability-and
you could have, say from 1950, you 'vould have one year of
low flow 'vhich \vould occur in 1950, and you could have
the period from 1951 to hvo thousand and you
July, 1966 could have that lo'v period of flow occurring again
page 189 ~ in 1951 back to back. It is based on hvo times
within a hundred years or three times within a
hundred years ; and this is ·how this is set up.
Q. Does it-has there been in recent years any 'vhat they
call low· flow?
A-. Yes, sir, it has. It has occurred twice, and strangely
enough this has occurred in the winter time due to ice conditions. So this 'vould be a period when you wouldn't have
maximum demand, but you would be at a condition of no
flow in the river.
Q. Well, no flo'v in the river, then if you had then an
extremely severe winter after a year of drought, that condition would be very much aggravated, would it not?
A. Yes, sir, it 'vould. In fact, an ice condition may be more
serious to the flo'v than a low flo'v condition.
Q. N o'v 'vhen the river is at a low flow condition, what
does it-wl1at is the bacteria rate and so forth? How does
that increase or decrease 1
A. Well, there 'vould be less 'vater for dilution so you~
concentration of bacterias \Vould be greater in the low flow,
and, of course, the City of Roanoke discharges its sewage into
the Roanoke River down belo'v Roanoke, and the more water
you took out above that se,vage plant, 'vhy the less \Vater
you'd have available for dilution after it leaves the sewage
plant.
July, 1966
Q. I just want to ask one other question.
page 190 ~ There's been a question here in reference to the
.
County of Roanoke in reference to the Carvin'·s
Cove supply of 'vater at this time. And what can you tell
the Court the capacity of Carvin's Cove is~
.A. Carvin's Cove has a storage capacity of, when full,
of six billion, six hundred million gallons. It is in a watershed area twelve square 1niles and has a firm yield which
has, and which 've haYe computed several times, of ten
million gallons a day. We started back in 1936 when we
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realized 'Roanoke was going to continue to grow-at least
we hoped it would-and these convictions have been confinned, that they could develop the Tinker Creek project
which would add another fiv~ ·million gallons. This 'vork is
in progress no,v, making a total of fifteen million.
Right behind this work we have the Catawba diversion,
which we have studied, and are able to draw plans on immediately. In fact, within probably a pl1one call. And this
would develop another five, giving a total of twenty million.
The City of Roanoke gets an additional seven million gallons
from other sources, Falling Creek and Crystal Springs and
the Muse River, I believe, giving a total of twenty-seven
million gallons of available water. And in addition, as I
said, before we studied the other areas and if necessary they
could too be developed.
Q. Well, Mr. Richardson, in determining whether or not
there is sufficient water, that Salem would have sufficient
water, how is that measured in reference to the
July, 1966 amount of water that is used and the amount of
page 191 ~ water that are for en1ergency use, such as fire and
so forth. What is the formula there!
A. Well, the formula is set up by the National Board
of Fire Underwriters, and it is based upon population.· In
the case of Salem, in the report, the Mattern and Mattern
report that I had, they had no population figures 'vhich were
given, so in reviewing the report it was necessary to make
an estimate and work back\vards from the maximum flows
given.
This indicated that for fire protection the City of Salem
would have to have approximately seven and a half million
gallons of storage available for a ten-hour fire; they have
to have seven and a half million gallons available to fight
a ten-hour fire, and in addition to their normal supply.
This could be made available in storage at possibly three
million gallons of storage that could be used in ten hours.
. Q. Now in figuring the normal usage that you call in addition to the fire, do you figure an average usage or an average
peak usage Y
A. You usually figure the average. They are kind enough
to allow you to figure average, not assuming that. the ma..ximum fire would occur on the maximum dav.
Q. You have to assume the maximlun· fire would occur on
the maximum dav'
A.. Yes.
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July, 1966. Q. Now suppose that Salem, as a Town,
page 192 ~ reached a density of population. commensurate,
'vith that of the City of Roanoke. Would. the
supply as now located in Roanoke River be sufficient?
A. In my opinion, no.
Q. In your opinion, no. ,.~l ould it be-would the supply
?-nd in the Roanoke River be sufficient, as it is now, be
sufficient for an eight million gallon daily consumption Y
A. I believe it 'vould be on the borderline. That this question 'vas studied back in 1936 and in other reports, and each
time our ans,ver has been "no." That we 'vould prefer not to
rely on it and not to rely just on the flow in the river, which
you have no control over; we 'vould rather provide an
impounding reservoir to make sure that you have an average
clay yield of ten million gallons of 'vater.
· Q. And every gallon then above the Hight million gallons
makes that stilltnore improbable'
A. That's correct, yes, sir.
Mr. Martin: That's all.

CROSS EXAMINATION
By Mr. Fitzgerald :
Q. Is 'vhat you are telling the Court that this report prepared by Mr. Barrang.er's firm of Hayes, Seay, Mattern and
liattern is unreliable 7
A. No, sir, I did not say that. T did not have the 1nforn1ationJuly, 1966
Q. Yon have seen the report, have you not?
page 193 ~ A. Yes, sir.
Q. And you have taken the position of criticizing that report, did you not Y
A. I did not 1nean to criticize it. I meant to state facts.
Q. Yon did not. '\Veil, if I read the report correctly, the
report says that the present supply in the Roanoke River to
supply this Corridor is- to supply this Corridor Area is
adequate!
A. It also says that they should immediately start development of future supplies.
Q. Yes, sir, but you didn't tell the Court that, did you?
A. That's right. In our case we 'vould not have taken that
position. We would have developed an additional supply
immediately.
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Q. So to that extent you take exception \Vith this report~
A. Yes, sir.
·
·
Q. And that is not criticizing it?
A. No, it is opinion.
Q. You disagree in the opinion in this report?
A. That's correct, yes, sir.
Q. N O\V the supply of water for any given area really,
from an engineering standpoint or \Vater supJuly, 1966
ply and distribution standpoint, has no relapage 193-A ~ tionship to jurisdictional or political lines, does
it?
A. Well, I think it deepnds upon the community; if they
want to have an adequate supply, \vhy then they have to determine \Vhether that supply is going to meet their needs.
Q. Well, assuming the comn1unity \Vants an adequate supply of water, \Vhere you can run these lines and the source of
supply, they have really no relationship, engineering speaking, to the political boundary lines?
A. No, they do not.
Q. You are not telling the Court that the City of Roanoke
has preen1pted all the adequate \Vater supplies in tl1is area T
A. I did not say that.
Q. Because yort have studied other supplies?
A. We have studied it at the direction of the City of
Roanoke, yes.
Q. Yes, sir. And which are just as available to the County
of Roanoke and the Town of Saletn as they are to the City of'
Roanoke?
A. They are, yes, sir.
Q. Now you have told the Court that this report also contains the advice to start studying additional supplies of
water?
July, 1966
A. Yes, sir.
page 194 ~ Q. And this is advice to the Town of Salen1?
A. That's correct.
Q. Are you a\vare of the fact that the County of Roanoke
has given the Roanoke County Public Service Authority
the authority to go ahead \vith water projects along with its
sewer projects?
·
A. I have heard that there is a study being made by another consulting firm, yes, sir.
Q. That the regional study is being made?
A. I believe that's correct.
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Q. Are you familiar with the regional water study being
made by a concern for the whole region?
A. I have heard that, yes, sir.
. Q. Do you know 'vho is making that study?
A. It is Tannenberg and Dorsh out of Kansas, that is
Neal Tannenberg.
Q. Yes, sir. Do you kno\v or think they are qualified Y
A. They are higlnvay engineers. I know the1n as highway engineers; they are consulting engineers, but I lmow
them specifically as highway engineers and bridge engineers.
Q. Well, let's get this straight. You are not stating that
they're not qualified to do water work1
A. I'm not saying that, but to my knowledge I know them
as highway engineers and bridge engineers.
July, 1966
Mr. Fitzgerald: All right, that's all. No further
page 195 ~ questions.
CROSS EXAMINATION (continued)
By ~Ir. J oily:
Q. ~Ir. Richardson, the regional group e1nployed what to
you in your profession is a highway engineer or highway
engineers to make a study of water resources?
A. I know thmn as highway engineers and bridge engineers; I have not personal kno\vledge of them making \Vater
studies.
Q. Well, are they also \Vater and hydraulic engineers, or do
you kno\vT
· A. They may-be, I do not know.
Q. You don't even kno\v that they're in that field?
A. That's correct.
Q. So far as you know, they are not in the field T
A. That's correct.
Q. Are you acquainted with the firm that the Town employed here-and I believe it's been testified to, has paid
for what \Ve think is a fine report, Hayes, Seay, Mattern and
Mattern, some $12,000 plus. Are you acquainted \vith that
firm?
A. Yes, sir, I am.
Q. Do you think or consider them competent to make such
a \Vater study and report?
·A~ . I would consider them being familiar with the local
situation, yes.
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page 196

~

Q. You didn't answer my question.

A. Yes, I think they 'vould be.
Q. You think they would beY

. A. Yes, sir. I don't know any of the men personally ;
I have not had contact with them. I have heard of the firm.
I have not worked with them and this is the first report
I have seen of .theirs. I have not seen any of their plans
completed; I have not seen any of their construction projects. I know of the firm.
Q. What have you been furnished other than the reportthe exhibit that's been filed in this caseY
'A. Just two reports. Those are the hvo reports, yes, sir.
Q. Well, 've are dealing now just with the Corridor case.
A. Just with the Corridor, yes, sir.
Q. Just with this (indicating), all right.
A. Yes, sir.
Q. Now this report says that for the total Corridor Area,
which includes the area served by the City of Roanoke water
system, that the current maxhnum daily demand is 5.51
M.G.D. I assume that is "million gallons daily"?
A. Million, that's right.
· · Q. Do you agree with that figure Y
· A. There \Vas no-they stated in the record that they made
a population study and water demands, but there
July, 1966 is no substantiating figures showing what the
page 197 ~ population was or what the population of Salem
'vas at the time under consideration, or what the
average day use in Salem was, what the relationship behveen
the maxhnurn day and the average day; that is not stated in
the report.
Q. Have you made such a study Y
A. I have not.
Q. You have not?
A. I have not.
Q. So you would know it if they had and said they had!
A. Then they would be available to me.
Q. And came up with .this answer, tl1en you would he
inclined to accept it, 'vouldn't you!
A. That's correct.
Q. And they follow on and say that the future 1990 maximum daily demand is 7.90 million gallons daily 7
A. That's correct.
:. Q. And I assume that is based on the same studies which
they relate they madeY
·
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A. Yes, sir.
Q. And which you have not made 1
A. I have not made.
Q. Let me ask you just a couple of more questions. This
fire storage intrigues me. Do I understand you correctly that
for a town the present size of Salem the National
July, 1966 Board of Fire Underwriters-or whatever· it is
page 198 ~ -requires seven and a half million gallon storage?
A. No.
Q. Well, that's 'vhat I A. Available to fight a ten-hour fire. Now if you divide
the P. & A. half by 2.4, which would be the difference between ten hours and twenty-four hours, then you would have
available a storage of three million gallons, which you could
take and in ten hours that would be at a rate of seven and
a half million gallons a day. That is the rate.
Q. Is that based on population f
A. Yes, the sn1aller the town, the more critical the fire
demand becomes, yes.
Q. And 'vhat would a city of a hundred thousand require Y
A. That 'vould be-no,v, this is recalling-it would be
about twelve million gallons.
·. Q. Twelve million gallons f
A. Yes, sir.
Q. And Carvin's Cove has a firn1 average, I believe you
said ofA. Ten, yes.
Q. And then the other sources 7
A. And then the sources of the clear 've11 capacity and th(~
elevator or tanks and the standpipes.
Q. Now did I understand you to say that Carvin's
Cove has a greater capacity than the flow of the
July, 1966 Roanoke River Y
page 199 ~ A. No, I did not say that. I said it had a 1nore
even flow; it has ten million gallons yield, the
water is stored during periods of maximurn flow and released
during periods of low flow. But the average yield over the
entire year would be ten M.G.D.
· · Q. But you are not saying more water goes into Carven's
Cove than through or down Roanoke River Y
A. No.
Mr. Jolly: That's right.
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RE-DIRECT EXAMINATION
By Mr. Martin:
Q. But it is impounded in Carvin's Cove 1
A. Yes, it is impounded.
Q. It is impounded and available during periods of low
flow?
A. Correct, yes, sir.
Q. Which is not in the Roanoke River?
A. It is not.
Mr. Martin: All right.
RE-CROSS EXAMINATION
By Mr. Jolly:
Q. It can be impounded in Roanoke River thougl1, couldn't
it?
A. It can be; there are some reservoir sites available but
they 'vould be costly, six, or seven or eight million
July, 1966 dollar projects, plus pipelines into the City.
page 200 ~ Q. Just like drilling through Tinker's Mountain at Cata,vba and everything?
A. Well, everything is expensive. It wouldn't be necessarily
drilling through, it would be carrying a pipeline do'vn the
Valley.
.
Q. Engineering and legal costs have gone up, haven't they?
A. They sure have.

Mr. Jolly: That's all.
The witness stands aside.
Judge Ifoback: Court 'vill adjourn until five minutes after
1:00.
(Thereupon, a recess 'vas taken for lunch from 12:00
o'clock Noon to 1:05 o'clock P.M.)
·
· MR. If. CLETUS BROYLES, called as a witness in behalf
of the City of Roanoke, being duly sworn, testified as follo,vs:
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DIRECT EXAMINATION
By Mr. Hopkins:
Q. Your name, sirf
A. H. Cletus Broyles.
Q. Where do you live?
A. I live in Roanoke Y
july, 1966
Q. And what do you do 1
page 201 ~ A. I am employed by the City of Roanoke as
Director of Public Works for the City.
Q. I·believe you are a graduate engineerA. I am.
Q. -of V.P.I. Y
A. lam.
Q. And how long have you been working with the City
of Roanoke¥
A. Almost hventy-nine years.
· Q. Twenty-nine yearsY
A. Yes.
Q. What was your position previous to your present position 'vith the Citvt
A. I was-pre~ious to my present position 1
Q. Yes.
A. I was City ]~ngineer for thirteen years.
Q. N o,v, as Director of Public 'Vorks and City Engineer,
do you have to deal with tl1e various areas both in and outside the City?
A. I do, yes, sir.
Q. Have you made some tnaps showing various conditions
in the Corridor Area?
A. I l1ave.
Q. Do you have one showing what the recreaJuly, 1966 tional facilities are?
page 202 ~ A. I do. (Witness produced map.)
Q. Is that the map?
A. Yes.
Mr. Hopkins: Any objection, gentlemen Y
Mr. ~Ioore: Is that the 1nap in the park or in the sub~
divisions and down on Peters Creek? ·
Mr. Fitzgerald: No objection.
Mr. Hopkins: I 'vould like to introduce this as a Qjty
exl1ibit.
Judge Hoback: That's City Exhibit No.3.
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(Map r·eferred to· above was received in evidence and
marked "CITY EXHIBIT NO. 3".)
By Mr. Hopkins:
· Q.. Where is that park in relation to the Corridor Area 7
. A. (Witness went to map.) The Corridor is on the west

·of Peters Creek, the Corporate line of the west boundary
:line of the City of Roanoke (indicating); this area falls-the
park area is fifteen acres of it on the west side in the Corridor
(jndicating) and it takes ten acres of it on the east side of
the north, on Shenandoah A venue. This is Westside ·Boulevard here (indicating) and that \vould be fronting on. the
Westside Boulevard.
Q. How \Vas that land acquired Y
July, 1966
A. Fifteen acres of it in the County was given
page 203 ~ to the City as a gift by Mr. Maury Strauss; the
City then in turn acquired from Mr. Strauss ten
acres inside the City,, facing Westside Boulevard (indicating).
Q. Who purchased that? Did you purchase that! ·
A. That's correct.
Q. Are you proceeding-is the City proceeding to develop
that \Vhole park area?
·
A. This map you see here is a planning development and
part of this park which we made application through the Open
Space Program on a total application of $106,500, excluding
th~ land acquisition, \Ve have all back from the Federal au..,
thorities giving us a conunittment on this application.
This includes one co1nbination football and baseball field,
which is to be lighted (indicating), a three paved basketball
court also to be lighted (indicating), two tennis courts to
be fenced (indicating), a complete park shelter, including
storage and restroon1s here (indicating), fifty picnic tables to
be scattered throughout the area, together \Vith benches, five
water fountains and thirty cooking ovens to be scattered
throughout the area, and assorted playground equipment,
swings, slides, et cetera, restrooms and concession stands near
the athletic field at this location (indicating). Landscaping
and planning and 1,333 square yards of paving for parking
at this area here (indicating).
This represents a total expenditure of $106,500,
July, 1966
page 204 ~ of.' which the City of. Roanoke will pay one-half
the costs of $53,250, \Vhich has already beeri ·com.mitteed by resolution by ·council.
,·
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Q. The Federal Government pays the other half Y
A. That's right.
Q. N o'v 'vhen did you do this Y When did you start on this
-this project?
·
A. The dates of onr application, or the date of our application is December the 17th, 1965; and we received a
committnwnt-I don't have the exact date-but sometin1e in
April, so we have a year in which to complete this progratn
under the-Q. And ho'v long before December did yon acquire the
land in 1965?
A. Well, the land was acquired after this as part of this
progran1; that is, the ten acres included in there.
Q. I see. Is there any other park or public parking development in the Corridor Area, to your knowledge?
A.. Not to my knowledge.
Q. Is there any other proposed, to your knowledge?
A. Not to my knowledge.
Q. Let's see, well, just leave that one there. Now, have
you made another map-Mr. IGn1e: "\Yhy don't you just leave that one up and just
put the other one on top?
July, 1966 By Mr. Hopkins:
page 205 ~ Q. Of the Corridor Area, that's 'vhat it's entitled. Now what does that showY
A. It sho,vs generally the streets in relation to the Material Yards.
Q. 'fhe streets and in relation to the Material Yards Y
A. And sewer lines in connection therewith.
(Additional 1nap placed on board.)
By Mr. Jolly (interposing):
Q. Those red lines are the City sewage, is that what that
isY
A. ·That's right, the City sewer line.

Mr. Hopkins: \Ve 'vill examine him on that.
· .
Mr. Jolly: A.ll right.
Mr. Hop~ins: I would like to introduce that as City Exhibit .No. 4. ·
'0

\
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(Map referred to above was received In evidence and
marked "CITY EXHIBIT NO.4".)
By Mr. Hopkins:
Q. Will you outline the Material Yards as shown on that
map!
. A. The Material Yards is outlined here generally (indicating), this area. I might orient the Court. The green line
(indicating) is the Town of Salem; the blue line is the Corporate limits of the City of Roanoke (indicating) ; the yello'v
lines are streets that have been shaded in, and
July, 1966 the blue shaded, blue represents the Roanoke
page 206 ~ River.
Q. Is there a road or roads to the Norfolk and
Western ~{a terial Yards~
A. Yes, there are several roads leading into the Material
Yards, and they are through the City of Roanoke. At the
scene yesterday we drove do,vn by bus, do'vn to this point
(indicating), 'vhich 'vas Trout Street; 've 'vere within some
forty or fiftv feet at the end of the turn-around from the
Hmits of the.Norfolk and Western ~faterial Yards-the area
of tl1e }faterial Yards.
I, think it should be pointed out that the Norfolk and
Western owns this tract of land behveen this heavy dark
line here (indicating), down to the dark line here (indicating), 'vhich joins the Material Yards. There is quite a bit of
undeveloped land inside the City as 'veil as in the Corridor;
the part that is in the County; this could be pointed ont and
developed for in between connection with the Norfolk and
·western, or expansion of the Norfolk and 'Vestern itself.
That being the case, access could be provided by smne of the
City streets from the west, including ~filler Street and come
on into son1e point here (indicating). You havo at Lucky
Street a road that comes on up, paved right to the gate of
the-the gate here (indicating) leading into this portion
of the Norfolk and 'Vestern property. And you can see here
that these are connecting roads (indicating),
.July, 1966 down into this area again, coining through the
page 207 ~ City streets to get to there.
Q. Now all of that is on the north side of the~
tracks, is it not 7
~A. That is correct. ·
Q. Now, 'vhere in relation to the tracks is the so-called
Norfolk and Western Material Yards?
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A. The storage ~laterial Yards are south of the tracks
here (indicating), in this location here, betw(~en the n1ain line
tracks or yard and the Roanoke River, 'vhich for the most part
is the western boundary of the City of Roanoke.
Q. Now yesterday on the view the bus took a route by
Shaffer's Crossing frmn the Corridor line do,vn Shenandoah
Avenue throngh Shaffer's Crossing and up into the Material
YardsT
A. '11hat's correct (indicating).
Q. Do you know of any shorter overland route than that
was taken yesterday T
A. Corning from the Corridor Area you're speaking of~
Q. Yes.
A. No, I do not. That 'vould get into this area here (indicating).
Q. And then I believe it was in excess of two miles that
you had con1e into the City fron1 the Corridor to go to the
Material Yards T
A. I believe so. You all clocked that at smncJuly, 1966 thing over two miles I believe.
page 208 ~
Q. Yes. No'v how far does the road extend into
the ~1:aterial Yards?
A. Frmn 'vhere the City deed indicated, rights to the street
extend just a little bit short of a rnile from this point on into
this point here (indicating).
Q. And in the Material Yard itself, it is a private road?
A. That's correct.
· Q. Owned by the Norfolk and Western Railway'
A. Yes.
Q. I believe the home office of the Norfolk and "\Vcstern
Railway is in Roanoke 1
A. It is.
Q. Now, by an overland route other than rail, can you
reach the Material Yards coming from Salem without going
the route that I have just explained?
A. There is no existing road there at the present time,
(indicating) the railroad and the river bank is right close together; it would be right I think ilnpractical, a right impractical situation and furthennore, the yards of the Norfolk
and Western is here (indicating) and the activity is in this
end of the area. The area rather than to the west. There
is some hundred people that 'vork in that area (indicating),
and in regard to those people, the majority of those people
· ·
lay over· and have their business in the City of
July, 1966 Roanoke.
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~

Q. So in the event of fire or other catastrophe,
you'd have to reach that area through the City of

Roanoke?
A. Through the City of Roanoke. And I'm sure there was
or 'vould be an occasion that 'vould conte up in regard to that
Corridor for police or otherwise.
Q. Now you have on your map a red line Y
A. That's correct.
Q. What is that red line that you have there!
.
A. That's the beginning of the main trunk line that serves
the Corridor Area. These lines here were put in ( indicat.:
ing).
Q. That is a trunk line for water, sewage, or for 'vhat?
A. For sewer.
Q. The red line represents sewage?
A. That's correct.
Q. And that trunk line, to whom does that trunk line bE~long?
·
A. The City of Roanoke.
Q. The City of Roanoke.
A. And if you notice here we do have and there are three·
separate easements across the· Norfolk and Western tracks
(indic.ating) that enable us to install our sewer lines to serve
adjacent City property.
· ··
July, 1966
Q. So any sewerage would have to connect into
page 210 ~ your line, the City of Roanoke line?
A. That's correct.
Q. Now jrou heard it testified previously that the City
provides water also to this area?
A. Yes, sir.
Q. Where?
A. There is a six inch connection n1ade here at, or close
to the roundhouse (indicating) and the Norfolk and Western
have their system that extends on out into the Material
Yard area. i said there are some hundred people here (indicating). There is quite a number of facilities, offices and
workshops, et cetera, that have toilet facilities that require
sewer service; they are connected to the City's system.
Q. All right. Now as to Roanoke Electric Steel plant,
where on that map is it located Y
A. Just north of the Norfolk and Western property at
this location here, south of Cherry Hill (indicating).
·
Q. Is that located on the opposite side of the tracks 7
·
A. It's on the north side of the tracks and, as again. ~~:s
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toured, we can1e down in here (indicating), turned around in
the Material Yards. The only access leading to this is by the
way of Miller Street, a street that is in the City, which the
City of Roanoke built about the time that the plant, or .just
shortly 'vas in operation.
Q. Do you know of any other street under
July, 1966
page 211 ~ contemplation to serve the Roanoke Electric
Steel?
.A. Not to my knowledge, no, sir.
Q. Now as to sewer and water, who suppljes that to the
Roanoke Electric Steel'
.A. The City of Roanoke.
Q. The City of Roanoke. Are both of these areas that you
have just outlined been included in another annexation suit
that has been filed with this Court?
Mr. ~ioore: If Your Honor please, I want to object to that,
that is not involved in this suit. The Court has ruled before
that the suit actually is not even in Court until the report
of the Co1nmissioners shows that fifty-one per cent of the
citizensJudge Hoback: All right, let him answer it.
Mr. Martin: The suit has been filed, and that is a part
of the area, or the overlap which we have already made many
motions on before the Court.
Judge Hoback: Of course, it has not been ·determined that
it is properly before the Court. That is before the Com.;.
mission right now, but let him answer the question.
Mr. Martin : Yes.
The Witness: It js included in what we referred to I
believe as Oak Grove-Mud Lick Road Petition
.July, 1966 by these citizens of the area to come into the
page 212 ~ City of Roanoke.
Mr. Hopkins: All right, now that's all.
;Mr. Jolly: You go ahead, Bob.
CROSS EXAMINATION
By Mr. Fitzgerald:
Q. Mr. Broyles, can you tell us how many instances you
lmow of 'vhere the police of the City of Roanoke have had to
come into the Norfolk and V\Testern Material Yards there! .
.A. I kno'v of no specific instance.
. Q. How about the Fire Depar.tment of the City of Roanoke T
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A. I can't say that any have actually occurred.
Q. As a matter of fact, the Norfolk and Western Railroad
has its own police and :fire facilities there, don't they?
A. They may have, I'm not aware.
Q. Yes, sir. Now you 1nentioned the red line that roughly
parallels Peters Creek as being the trunk line sewer that
serves the Corridor Area 1
A. That's correct.
Q. Runs all the 'vay up and the Roanoke County Sanitation
or Public Service Authority collecter lines feed into that
interceptor, is that right?
A. Connect to it, right.
Q. And that is by a contract between the AuJuly, 1966 thority and the City of Roanoke, isn't it?
page 213 ~ A. It is.
Q. The City of Roanoke is paid for accepting
that sewage and carrying it to its treatment plant?
A. By agreement, yes, sir.
Q. Yes, sir. And the cost that it, or the price t11e Authority
paid is agreed upon by the City Council of thP City of
Roanoke?
A. It is.
Q. Now is it true that that line is overloaded now?
A. No, to my lmowledge that line is-the portion that is
owned by the City is adequate for size.
, Q. You say the portion of the line that is owned by tlw
City. Is part of it owned by son1ebody else 1
A. Well, the portion north of Melrose A venue in tl1e
vicinity of 'vhere the Nor,vich section begins, that is not
shown on this map; the main line tl1at 'vas put in by the sub-:
dividers to serve the Norwood section, that portion is either
owned by the Sanitation Authority or someone else.
Q. But is is part of the sa1ne interceptor line, is it not f
A. Not that part, that 'vas installed by the City.
Q. I understand that, but it is part of the trunk line?·
A. It connects to our trunk line.
July, 1966
Q. Yes, sir. And that is being, or plans are
page 214 ~ being made for that to be replaced by the Roanoke County Public Service Authority. You are
familiar with those plans?
A. I understand that they are.
Q. And they're taking care of that problem!
A. As far as I know.
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Mr. Fitzgerald: Yes, sir. All right.
CROSS EXAMINATION (continued)

By Mr. Jolly:
Q. Mr. Broyles, I 'vill ask you a few questions about this
map (indicating) and then I'd like to look at the Strauss part,
or whatever you call it. Would you point out on here where
is-is this Peters Creek (indicating) Y
A. It's going along.
Q. And then it comes back and then at this point becomes
the Corporate limits of the City (indicating), is that correct!
A. Yes.
Q. So from this point you go under the railroad tracks
in a culvert or something?
A. Now say that again Y
Q. Does Peters Creek go under the railroad tracks Y
A. It does where the red line is; there is a culvert, a good
sized culvert there.
Q. And carries the creek and the sewer lineJuly, 1966
A. That's right.
page 215 ~ Q. -under the tracks. And then it again
catches the present Corporate limits of the City
(indicating) 7
A. That's right.
Q. So for this distance (indicating) Peters Creek is not the
Corporate limits, that is what occasioned this neck in here!
A. That's correct.
Q. And the Material Yards are on the what, southwest
side Y And the Roanoke Electric Steel is on the other side of
Peters Creek at this particular pointY
A. Yes.
Q. Is that right, sir?
A. Yes.
Q. N o'v you said the only way to get into this at the
present time is through the City. Of course, yon could build
other roads into it, couldn't you?
A. I think under the circumstances it would be a little
impractical.
Q. ·I didn't ask you that, sir. But you can build roads
anywhere, can't you!
A. With money you can do anything.
Q. Yes, sir. You built one right on top of Yellow Moun.
tain, haven't you, right up to the top of the mountain?
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A. You should know.
Q. Yes, sir, I sure should (laughter).
~! Now to get into the Roanoke Electric Steel,
you could build a road without the slightest bit of
difficulty down through here (indicating), or down through
here (indicating) and come around those contours right into

July, 1966
page 216

"'

.
: A. Would you want to have a major industrial road going
through a residential road? It could be done, but I think H
would be impractical.
·
. Q. In case you're not aware-which I'm sure you are-that
industry was there before the residences were. Did you know
thatT
. 'A. Yes. Well, some of them.
Q. So apparently they didn't object to it or they wouldn't
have built there Y
·
A. Well, there is some road through at that time, or there
was.
Q. The industry was there though and the industry was
there before the residences 7
A. I think so.
Q. Now you, in coming through the City, some point apparently is being made about that. Are you familiar with
an area known as Edgehill Y
·
A. Yes, sir, I am.
Q. And you 'vere Director of Public Works I believe when
that was annexed to the City of Roanoke on a
July, 1966 petition of about fifty-two per cent of the voters
page 217 ~ in that area, isn't that correct, sir?
..
A. (The witness nodded his head.)
Q. Tell the Court, is there any access from the remaining
portion of the City to Edgehill 'vithout going into the County?
A. At the present tilne I believe you're correct, yes, sir.
Q: Well, I'm talking about the present time, and therH
wasn't any when the suit was tried either, was there T
' ·A. I believe you're right.
Q. You know I'm right, don't you, Mr. Broyles?
·A. Yes.
Q. Isn't that right, sir?
. A. However it is planned to connect-there was a plan to
connect 'vitl1 Peakwood Drive and that road.
Q. But it wasn't in existence then and it is not now!
·A. At the present time, right.
Q. Yes, sir, and it wasn't then Y
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A. That's right.
Q. Right. Now let's look just a minute at the park map.
Now this is the park that I presume we drove up .in here
(indicating) Y
: A.~'. That's right.
..
·: .Q. And 've went up here and turned around and came
back out?
July, 1966
A. Yes, sir.
page 218 ~ Q. And the Corporate limits of the City of
Roanoke is the creek again, Peters Creek?
- A. That's correct.
· Q. And all of the improvements that are planned to be
made jointly by the City and the Federal Government are
in~the City side, is that right? All of the buildings T ·
A. Well, all of the joint endeavor at the present time,
how.ever, there are plans to conduct or to build .trails and
crossing over Tinker Creek up to the west side, .so I' thi,rrk
that this is the part that would lend itself for this type of
development (indicating). But· still, for your trails and
other parts of parking, that is necessary and desirable, would
be on the west side, so I think that the whole park is considered as a unit and not necessarily as a matter of favoritism on one side or the other.
Q. I understand that, sir, but unfortunately it seems to be
divided by a Corporate limit 'vhich is that of the ·city :of
Roanoke and Peters Creek Y
A. That's correct.
.
\ Q~ That's correct. And all of the physical improvements
other than future natural trails, I believe it is shown here,
and future foot bridges and all the other improvements of
$103;000, are on the City side?
·
A. That's right.
.
July, 1966
Q. And the reason for it is that this· is .too
page 21.9 ~ rough (indicating) to develop, isn't it?· i ·
A. Well, I say a part of it 'vould depend' on
'vhat you want to develop it for I mean.
Q. Well; for a park, that is what you're going to develop
it ·for?
·
·
·
:.A.~ Well, there are several different types of terrain that
make up a park. I mean your trails and other things~ fo1•
your hiking, et cetera, and that is as much ·a· park as maybe
some. of the others.
.
·
···
·~ .Q.· And you put that on the property that is']east sl.Iscep!.
tible of being used .for ·other purposes?. · . ·
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A. That's right.
Q. And that is that portion in the CountyT
A. That's right.
Q. And that is the part that was donated1
A. That's correct. I'd like to state, ho,vever, it is good
park land. I mean it is not son1ething that 'vouldn't be of any
benefit for a park.
Q. But the City took a long time accepting it, didn't it Y
A. I don't think so.
Q. Wasn't there quite a hassle about itT
A. No, I think the part that 'vas the question of financing
this portion inside the City, in a manner of tryJuly, 1966 ing to get Federal assistance on it.
page 220 ~ Q. F.,inancing generally causes a hassle in the
City, doesn't it, Mr. Broyles Y
A. Well, I don't know. I think that the financial situation
is pretty bright at this tin1e.
Mr. J oily: Well, if you don't know, then I 'von't ask you
that. Thank you, sir.
CROSS EXAMINATION (continued)
By Mr. :1\{oore:
Q. I just have one question, Mr. Broyles. On this map of
your roads leading into the Corridor, I believe on your1 'vill just hold it here-on your direct examination you
stated that this was where the bus 'vas parked yesterday
(indicating) and that the City could build roads down into the
marshalling yards or the l\1:aterial Yards from this pointY
A. Not so. I say that's where you could see, fron1 there,
and that this was some little distance from the tracks. And
there was a pretty good area of land here (indicating) which
is owned by the Norfolk and Western that could be developed,
and if that 'vere the case that other road could be brought in
to serve this area.
·
· Q. This road here could be brought in (indicating)?
A. That's Roanoke.
Q. You did not intend to indicate that it 'vould be practical to build a road down over this high area (indicating) Y
July, 1966
A. No, I 'vas just trying to point out that the
page 221 ~ Court was here (indicating) and could see over
onto, or beyond the map ·where we were yester-

City of Roanoke v. Ivan R. Young, et al.

249

lJ!lr.ll. Cletus Broyles
day. Now this is right steep (indicating), this was a grade
and the chances are you could not build a road here (indicating), but you do have a number of roads and particularly
one at Thirtieth Street that ties in. And you have another
one at Twenty-seventh Street, and there are a number of
roads that serve this area.
Q. Of course, the Material Yards or marshalling yards
has been in here for fifty years, and that's never been
necessary, has it?
. .~!...
. Well, as the land develops it will need son1e access
to it.
Q. But up to no'v it's never been needed Y
A. That's right.
Mr. Moore: I l1ave no other questions.
CROSS EXAMINATION (continued)
By Mr. Fitzgerald:
Q. Mr. Broyles, your present plans for this park are to
go ahead and develop it and develop the total aci·eage over a
period of time Y
A. That's correct.
Q. The fifteen acres in the County, along with th(~ other,
you intend to develop?
A. That is shown as future. I think certainly
July, 1966 we are committed on the $106,000, as I pointed
page 222 ~ out, and enumerated the items. We will probably,
in conjunction 'vith that, build the trails and the
walkways over the river.
Q. Yes, sir.
A. I-Io,vever, we are talking about some money to do those
things and the question of financing, and the necessity and so
on to develop that point.
·
Q. But you do intend to use the fifteen acres on the County
side as park land for the City?
A. That's right.
Q. And that poses no problem except niOney-,viRe, is that
true?
A. And need for development I think.
Q. Well, the need is there now,'isn't it Y
A. Well, as I say, it is shown on the plans to be "future
development". N o,v, just ·exactly when that is to be done, I
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think that it depends on the recommendation of ·.the Park
Director and the financing of it through City Council.
Q.· But the fact is that this fifteen acres is in the County
and has posed no problemY ·
A. No, I see no problem.
Mr. Fitzgerald: No further questions.
RE-DIRECT EXAMINATION
By Mr. Hopkins:
Q. This Cherry Hill circle (indicating) and
July, 1966 Cherry Hill subdivision (indicating), that has
page 223 ~ been developed as a residential are~, is that correct?
A. It has. It is quite a bit-the terrain is quite a hit
higher than the area of the Electric Steel.
Q. And does this-this is a terrain map (indicating) and
so this shows a tremendous drop Y
A. It does.
Q. Into the valley before you get to the Electric Steel?
A. Yes, sir.
Q. N o'v if you did open up a road, would it be the thing,
or the better part of planning to bring the type industrial
trucks that come in and out of the Electric Roanoke-Roanoke
Electric Steel through that residential subdivision there Y
A. Mr. Hopkins, I believe you can· build all sorts of roads
as you want it to the 'vest; this would be the natural approach
in here (indicating), this is already constructed and certainly we're not going to put a barricade across there and
say you're not going to use it. So if heavy trucks and
vehicles ·and so forth are going .to and from this area, I
would say ninety-nine and nine-tenths per cent of that 'vonld
go out that way (indicating}.
Q. That is a practical way to do itY :
A. Yes, sir (indicating) .
..
Mr. Moore: I have one other question if you'rfl
July, 1966 going to put up another map.
page 224 ~ Mr. IIopkins: I'm just going to put it up since~
he asked about the sewer·· and just to show the
:
.
·
sewer system. ·
M-r. Moore:· Well, let' me· ask one :other' question on this
map.
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Q. Mr. Broyles, .talking about contours a moment ago,
and this is of course the natural and the most practical way
to get into Roanoke Electric Steel (indicating); the contours
are coming down to the west side of Peters Creek are not
such that it 'vould not be impractical to build a road in on
the west side of Peters Creek into Roanoke Electric Steel and
the marshalling yards and Material Yards either, are they!
A. It would represent quite an expenditure of n1oney to do
that. It seems like to me like a duplication of effort at thn
same time.
Q. But the City has· no objection to us using it!
· A. They're using it now, but they still go over the City td
get into it.
· Mr. Moore: Yes, sir.
Mr. Hopkins: I have here another map 'vl1ich shows the
existing sewer systems in the Corridor Area {placed map
on board).
Mr. Kime: That also shows a great big overlap, doesn't
it, to the south? That map shows the 'vhole area
July, 1966 down in there.
page 225 ~ Mr~ Hopkins: It also shows to the south.
•Judge Matthews: You can see the marshalling
yards.
Mr. Hopkins: Yes.
Mr. Kime: V\Tay up above there.
Mr. IIopkins: Do you have any objection 7
Mr. l{ime: I don't have any objection. The Court is aware
that the Corridor Area is plainly outlined in brown.
'
By Mr. Hopkins (continues examination):
Q. I merely· bring this map and point out on · the map
what lines belong to ·the City and what lines belong·· td
Roanoke County Sanitation Authority.
A. The green line, as sho'vn on this map, (indicating)
constructed and owned by the City of Roanoke; the red
lines represent those sanitary sewer lines that for the most
part were installed by the subdividers, and my understanding is that are now owned and controlled by the Sanitation
Authority, or it was-well, what is the new name for it?
Q. Then all of the sewers in this area do empty into the
City's trunk line Y
A. That's correct.
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Judge Hoback: Are you introducing that as an exhibit?
Mr. Hopkins : Yes, sir.
Judge Hoback: All right, let the Reporter
July, 1966 mark it.
page 226

~

(Map referred to above 'vas received in evidence and marked "CITY EXHIBIT NO.5".)

The Witness: I might say this trunk line (indicating) was
eonstructed back in the early Fifties and was constructed of
an out-size and started out with twenty-four inch, and the
upper part of it is eighteen inches. And that would serve
the drainage area andMr. Hopkins : Yes. Well, mark this, if you don't mind.
Judge Hoback: That already l1as been marked. It's City's
Exhibit No. 5.
Mr. Hopkins: No'v I have one other map here, the drainage
area of the Roanoke Metropolitan area.
(Map placed on board.)
Mr. Kime: That's most of the County, isn't it?
Mr. Hopkins: Yes.
Mr. Kime: And shows that it all drains down to Jefferson
Street and Campbell Avenue, doesn't it! (Laughter.)
Mr. Hopkins: Will you explain thatmapMr. Jolly: Senator Hopkins, can I ask him a little bit about
that map before it is introduced in evidence?
Mr. Hopkins: All right.
By Mr. Jolly:
Q. Did you prepare that, Mr. Broyles!
A. No, but I'm generally familiar with it.
Q. Well, 'vho prepared it Y
A.· Hayes and Seay.
Q. Hayes, Seay, Mattern and 1\tiattern. The other maps you
have l1ad have been on contour and sho,ved contour lines, but
that is not on a contour mapt
A. I believe the area 'vas taken off of the contour and
put on here (indicating), the drainage area.
Q. What maps did they use or what data was used to
compile this?
.!. Excuse me?
..July, 1966
page 227 ~
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Mr. Hopkins: You will. have to ans·wer him. I can't help
you.
The "'Vitness : WellMr. Jolly: Does.the Senator lrno,v? It's all right then.
The Witness: I can't testify to this.
Mr. Hopkins: This 'vas prepared by Hayes, Seay, Mattern
and 1\fattern and if you want to kno'v the particular 1nap.
Mr. Fitzgerald: May it please the Court, I don't lik<~ to get
technical, but if it was prepared by them I think they should
be the ones to introduce it, so that 've can cross (~xamirie
them on it.
Mr. Hopkins: All right, ren1ove the 1nap then,
July, 1966 please?
page 228

~

(Map was then removed from blackboard.)

Judge Hoback: Any other questions 1
Mr. Hopkins: No further questions.
RE-CROSS EXAJ\fiN.ATION

By Mr. Fitzgerald:
Q. I would just like to ask hhn a question about this
map since it is up here. You say that the green line,. .the
interceptor trunk line 'vas installed by the City of Roanoke
with a capacity originally to serve the Corridor Area?
A. That's correct.
Q. Well, then it was to the mutual advantage of the City
of Roanoke as well as the public Service Authority of Roanoke
County that they use that line then, 'vasn't it? For this
area.
A. Well, by agreement and the City and the County entered into a contract that it could be used.
·
Q. Yes, sir, but to answer my question, the City had a line
installed there with a capacity to serve the area T
A. It was anticipated to serve the 'vhole area, rigl1t.
Q. Yes, sir, in the ground?
A. Yes, sir.
·
Q. No'v it 'vas to the advantage of the City to have it discharging into that line and be paid for it rather
July, 1966 than to have the capacity in the line there and not
page 229 ~ use it, isn't that true?
A. Well, you're putting words in my mouth.
Q. I'm trying to, sir {laughter), but I think they're true
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words, aren't they, sir? It was to the mutual advantage of
both?
A. It's all the point of view of the advantage. Now, I
think if we carry it to a further degree and assuming in the
final analysis that we have over-grown and it gets to the point
of having to replace the line or enlarge it in some fashion, then
·I'm not sure whether you're talking about advantage or not.
Q. Well, it's certainly not to the advantage of the City to
pay the added costs of increased pipe size without getting
any revenue at all from it, isn't that true Y
A. Generally.
Mr. Fitzgerald: All right, sir, no further questions.
Judge Hoback: Is everybody finished with this witness Y
Mr. Moore: Yes, sir.
The 'vitness stands aside.
Mr. Hopkins: James W. Tho1nas.
Now, if Your Honor please, before examining this witness,
this witness is from the Glen Cove area and the purport of
his testimony 'viii be the fact that the citizens in
July, 1966 his area do not desire this annexation.
page 230 ~ No'v we are not attacking the jurisdiction of the
Court in any way by tl1e introduction of this
evidence; he is put on to show what the citizens of this
particular subdivision in the Corridor Area think concerning
being annexed to Salem.
Judge Matthews: In that particular area of the Corridor'
Mr. Hopkins: In that particular area of the Corridor, yes.
We are not attacking the jurisdiction of the Court.
•Judge Matthews: Thank you.
Judge Boyd: Thank you, sir.
MR. JAMES ,V. THOMAS, JR., called as a witness in
behalf of the City of Roanoke, being duly sworn, testified
as follows:
DIRECT EXAMINATION
By Mr. Hopkins:
Q. Your name, sir 7
A. James W. Thomas, Jr .
.Q. And 'vhere do you live?
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A. I live at 2927 Tully Drive, N.W., which is in the Glen
Cove subdivision.
Q. And where is the Glen Cove subdivision?
A. Glen Cove subdivision-well, I can tell you,
July, 1966 it's near Dead Man's Curve and immediately bepage 231 } hind the Peters Creek Church of the Brethern.
For those that are familiar with the area, it is
this area right here (indicating on map), which consists of
two streets, Neal Drive and Tully Drive.
Q. It is the only subdivision north of Route 116, :is that
correct¥
A. ~o my knowledge, it is.
Q. Is this Route 116 going here as my pencil goes (indicating) Y
A. That's correct.
Q. Then in this Corridor Area that is the only subdivision
north of Route 116 Y
A. Yes, sir, to my kno,vledge, it is.
Q. N o'v is that the area that I think we visited yesterday
called the ''all electric area" Y
A. "Gold Medallion", yes, sir.
Q. Every home is furnished with electricity?
A. Total electricity.
Q. Total electric home are?
A. Yes .
.Q. Where do your children go to school Y
A. The children go to school in the elen1entary grades one
through seven at Southview Elementary School, and the
eighth through twelfth at Northside High School,
July, 1966 which is a five-minute drive away.
page 232 } Q. And this is north, or sort of northeast of the
Corridor Area, is that correct?
A. Yes, sir. I would say, to the best of my knowledge
(indicating).
Q. Now, on either side of the Glen Cove subdivision what
do you have?
A. Mainly scattered residences and open land.
Q. Open land T
A. Yes.
Q. In fact, it's shown pretty much as shown on this map
(indicating); it is pretty much all open, is it nott
A. Yes, sir, other than that which is marked in in hlne,
yes, sir.
.·.
Q. Now did you take it upon yourself to circulate a petition
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in the Glen Cove area calling on each and every house in the
area, asking the wishes of the people as to 'vhat they desired
to do in relation to this annexation suit?
A. Yes, sir. The petition was printed as to what we 'vanted
or what 've did not 'vant.
Mr. Fitzgerald: lviay I see it?
Mr. llopkins : Yes.
Mr. Kilne: Let's see that, please Y
(Petition handed to opposing Counsel for inspection.)
July, 1966
Mr. Kime: There's no date on it. Tl1is Pepage 233 ~ tition hears no date.
~Ir. l:Iopkins: I will question hin1 in relation
to the dah~.
Mr. l{ime: 'Veil, can you give us the date nowY Can you
give it to us Y
- Mr. llopkins: I cannot. I can ask hhn the date.
The Witness: The date that the Petition 'vas started, is
that what you want? Or 'vhen· the first signature 'vas affixed,
is that 'vhat yon n1ean? It was approxilnately June 15th.

By 1\Jir. Hopkins (continues exa1nination) :
Q. Of what year?
A. Of 1966, and was finished in-,vell, due to the time elenlent, I 'vorked on -it one Saturday and two or three evenings
after dinner, and I would say I spent approximately eight
11ours on it. And this 'vas all n1y time only, and no help
on it.
~ir. J(ilne: Did ~ron (~VPr 1nake-I want to ask hhn a question.
Mr. Hopkins: Go al1ead.

By Mr. l{ime:
Q. I believe you_ are Mr. Jan1es W. Thon1as, .Tr., is tltat
right!
A. Yes, sir.
Q. I don't think you put the Junior on it before,
July, 1966 did you?
page 234 ~ A. Yes, sir, I always sign 1ny nan1e .Junior.
Q. You do?
A. Yes, sir.
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Q. Did you make any check as to how many of these people
you interviewed had theretofor signed another p~tition that
had been circulated?
A.. Yes, sir.
Q. Can you give us ho'v many of them on yo11r petition
that you called your petition that signed other petitions which
went into the Court in connection 'vith the Petition of the
people in the Corridor in general for annexation!
A.. No, sir, I'm not too familiar 'vith that Petition. I do
know that there were not a great n1any people that did sign
it because this was brought out, because at this same time
the Petitjon for annexation by the Corridor group was being
circulated, there was also in circulation a petition for consolidation.
Q. You are all 'vrong on that, if this began on J nne 15th,
all that was along inA. Well, let me make this clear no'v: Petitions have been
floating around the County like pigeons looking for a rest, but
I do think this: That the Salem annexation Petition for the
Corridor Area was floating around at the san1e time that our
petition that we presented to the County Board of Supervisors for consolidation study, at the same time
July, 1966 now. I was also petitioned on the consolidation
page 235 ~ matter, but now this petition here alone is strictly
for the residents of Glen Cove area only, and not
as a County group. And other than this one area, it was
started approximately June 15th. This would give a day or
two one way or the other. I'm not exactly sure of the ex~ct
date.
Q. And tl1e only thing I asked you 'vas: Did you kno~w
ho'v many, or did you have any idea ho'v many had signed
the petition for annexation?
·
A. I l1ave no idea.
Q. Not for consolidation, bnt for annexation to the To'vn
of Salmn?
·
A. No, sir, I have no idea, other than talking "rith, that I
found very few. And this would be in the terms of ·three
or four 'vho told me that they had signed the one for annex~:tion bv the Town of Salem.
·
Q. And then signed yours?
A. Yes, sir, this is the full a·green1ent, the way these people
want.
.
·.
· ··
Q. All right.
A. Well, this agreement-
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Q. I don't care anything about it.
A. This petition is to leave us as we are.
Mr. Kime: All right.
Mr. Fitzgerald: I don't want to question him now.
Mr. Hopkins: Go ahead. I 'vould like to file
July, 1966 this petition.
·page 236 ~ Judge Matthews: What does that purport to be,
sir?
·
Mr. Hopkins: I'n1 going to read the petition, Your Honor .
•Judge Matthews: All right.
By Mr. llopkins (continues examination) :
Q. The petitioll, you stated you filed this (indicating) Y
A. Yes, sir.
Q. And the map was with it'
A. Yes, sir.
Q. And this was done by you Y
A. Yes, sir.
Q. And of the residents of this area, and these are the
names of the. residents of that area, sho,ving tl1e street
numbers and the addresses on the petition Y
A. Neal Drive and actually Tully Drive, that's right, sir,
the two streets there. There are only two streets in the subdivision.
Q~ And all of these are signatures of persons thPnu.;elves,
and none of them were signed by you Y
·A. None whatsoever; other than 1ny own.
Q. Now, the petition says: "We the undersigned free:..
holders and qualified voters 'vho are residents of the area of
Roanoke County shown outlined in red on the attached map"is that the attached map that you're talking about ther(~
(indicating)?
July, 1966
A. Yes, sir, it is.
page 237 ~ Q. That is the subdivision of Glen Cove area
rnap lu~re (indicating)-" a part of 'vhich area
is· proposed to be annexed by the Town of Salem, Virginia,
hereby ask to petition the· Board of Directors· of Roanoke
·county to intervene and oppose such annexation; and 've ask
the Court for leave to intervene in said annexation proc~<~dihg
in opposition to· such proposal"?··
A. That's correct.
·
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· Judge Hoback: }fir. Hopkins, didn't we fix a cut-off date as
of June the 15th for interveners in the case that we have!
Mr. Hopkins: I don't think they have a right to intervene,
Your Honor.
Judge Hoback: I just thought and I brought that out because you endorsed the Order.
Mr. Hopkins: This is as an expression of how they feel since
·
they have toldJudge Hoback: Then they are not asking to intervene, but
to express their views Y
Mr. Hopkins: Yes, sir, only that.
Judge Hoback: Go ahead then.
By Mr. Hopkins:
Q. Do you feel that this expresses it, and that the people
who have signed your petition, that this expresses the wishes
of the people in this area T
July, 1966
A. Yes, sir, I do.
page 238 } Q. And you feel that they 'vish, in other words,
not to be included in this suit Y
A. I think these people 'vish not to be included into the
Town of Salem, yes, sir.
Mr. Hopkins: Right. That's all.
CROSS EXA}tfiNATION
By }fir. Fitzgerald:
Q. You mentioned, Mr. Thomas, that the children in this
neighborhood 'vE'nt to scl1ool at Southview and Northside
SchoolT
A. Yes, sir.
Q. And you're satisfied with your children going to those
schools?
A. Yes, sir .
.Q. You want them to continue to go to those schools Y
A. If things are as they are, yes, sir, that's all right.
Q. Did you have in mind that if this annexation took place
that the children would have to go to the Salem-to the
school of Salem or some place else?
A. No, sir, I assumed that if this annexation took place
very possibly for the irnmediate future they may continue
·
to go to. the same schools.
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Q. Now, did you have anything. to do with
July, 1966 the development of this subdivision at all 1
page 239 ~ A. No, sir, nothing other than buying one. of
the lots and building a home.
· Q. Just buying a lot and building your homeY
A. Yes, sir.
Q. After you got this Petition signed, did you present it to
the City of Roanoke. A. No, sir.
Q. -or to their Counsel, their Attorneys Y
A. No, sir.
Q. You did not?
A. No, no, sir.
Q. Well, their Attorney here has the Petition and copies
here today. Can you tell me ho'v you happened to get it to
.the Attorney for the City of Roanoke Y
·
A. That was through another Attorney.
Q. Through another Attorney?
A. Yes, sir.
Q. All right, sir. Can you tell us who that was?
· · A. Does it make that much difference Y I mean, it's just
a petition.
·
Mr. Hopkins: Tell us his name.
Judge Matthews: Just answer his question.
The Witness: Mr. Ernest Ballou.
·
Mr. Fitzgerald: No further questions.
CROSS EXAMINATION (continued)
July, 1966
page 240 ~ By Mr. Kime:
Q. Mr. Thomas, 'vhat do you do?
A. I am heating and builder sales representative with
Appalachian Po,ver C01npany.
Q. That's exactly 'vhat I thought. This is all electric hon1es
in this area~·
·
A. It is. There is nothing 'vrong 'vith electrical homes.
Q. I don't doubt that, but it's all electric homes?
· -.
A. Yes, sir.
Q. And why was it, ·if you're so interested in it, if yc;:"t
waited until June· 15th before you· started getting up th~~
Petition Y
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.;.:·A. Because I just didn't have time to get on it. I had the
Petition shortly after Memorial Day and this is when. : Q. Did Appalachian Power Company ask you to get it up'!
· A. No, sir, as far as I lrn.ow, Appalachian does not know
that I'm here.

Mr. Walker: That's absolutely correct, Mr. ICime.
The Witness : I'm here strictly as a resident of the Gfen
Cove area, and also a County taxpaying resident.
·

By Mr. Kime:
Q. You have got Mr. Ernie Ballou then, or
July, 1966 Ernest W. Ballou then to draw the Petition in the
page 241 ~ proper form for you, is that right~
A. Yes.
Q. And who he consulted with, you don't lrn.ow; you don't
know whether he consulted with Mr. vValker or not?
A. Well, I don't know and I don't know 'vhat seems to be the
humor here, but I'm here strictly as a citizen of Roanoke
County.
Q. As a late citizen as far as the Petition is concerned!
· A. I don't consider myself any more select than any of our
other citizens.
Mr. Kime: All right.
CROSS EXA}fiNATION (continued)
By Mr. Moore:
Q. Do yon know how Inany people in Glen Cove addition
initially signed the Petition to come into the Town of Salem?
A. No, sir. As I said before, I'm not real sure.
· ·Q. Do you Imo'v how many of the people on this Petition
that you have here have previously signed the Petition to come
into the Town of Salem?
·
A. No, sir, I do not.
Q. Did all of the people 'vho signed this Petition sign it in
your presence1
A. Save the fact of maybe a husband or 'vife taking
it to one or the other who 'vas indisposed, or for
July,1966 some reason.
page 242 ~ Q. About one, two, three, four, five, six, seven
·· .
husband and ·wives signed for £~ael1 other?
A. It is possibly so, I'm not sure, sir.
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Q. Does it appear from Page 2 of your. Petition that' at
least that many of the husband and wife name combinations
are signed by the same pers.on Y And I'm not calling on yon
to be a handwriting expert, but just noticing this at a glance.
A. I'm quite sure I was standing in their family room at
the time they signed it.
Q. In other words, they write quite a bit alike 7
A. This I can't say. This also, sir, because this particular
lady (indicating) was lying down and she is 1ny next-door
neighbor, so I had to apologize for getting l1er up. The others,
I'm not sure, sir.
Q. Now you say that you are an employee of Appalachian
Power Company and no one from Appalachian Power said
anything to you about this annexation case!
A. No. Now I have talked with people and e1nployees of
Appalachian Power about it strictly from a standpoint of a
citizen of the County.
Q. Any of these employees you talked about, were they any
of your supervisors!
A. None whatsoever.
Q. Do you know anything of any of the people
July, 1966 living in this area refusing to sign this Petition
page 243 ~ because they were employees of Appalachian
Power Company! I mean the initial Petition to
come into the Town of Salem Y
A. I know of none. I didn't sign it for possibly and that
could be one reason, primarily because I did not 'vant to
be annexed by the Town of Salem.
Q. But it could be possible because you were an en1ploye(~
of Appalachian Power!
A. No, sir, not deep down because I never lmow how long
I'll be working with Appalachian Po,ver. Now I 'vill say this:
That I might interject this, I do not think that 've 'vere petitioned-that the Petition 'vas properly presented to us in tlw
area from the gentleman who was circulating it for annexation by the Town of Salem.
Q. What was improper about it?
A. I beg your pardon?
Q. What was improper about itt
A. What was the problem about!
Q. No, "rhat was improper!
A. Well, I wouldn't say that it 'vas improper; I jnst said
I don't think the full facts 'vere presented. In other words,
it was painting the dark side rather than, I tnean if \ve w<~r<~
not annexed.

City of Roanoke v. Ivan

R~

Young, et al.

26?

Mr. James W. Thomas,Jr.
. . Mr. Kime: And that Roanoke would get you.
. Mr. Moore: I have no other questions.
CROSS EXAMINATION (continued)
July, 1966
page 244 ~ By Mr. Kime:
Q. Just one question. As an employee of Appalachian Power Company, yon get your bill at half price,
don't you7
A. No, sir.
Q.. You don't get it at half price?
A. No, sir.
Q. What kind of a reduction do you get 1
A. It's on a scale of one cent per kilowatt hour, and I
doubt seriously that my saving in tny electric bill would
amount to approximately-! did it on a twelve year basis
primarily because I'm in this business, and it was about a
sixty-eight dollar saving over a twelve month period. And
certainly n1y budget would stand that. much if I were annexed by the Town of Salem.
·

Mr. Kime: That's good. Thank yon.
CROSS EXAMINATION (continued)
By Mr. Fitzgerald:
Q.. 1\fr. Thornas, you did know that your employer had intervened in this annexation case, did you not?
A. Only through \vhat I read in the papers.
Q. Yon found it out by some n1eans 1
A. Just through the 1nedium of the newspapers. I did
not know it other than that, no, sir.
Q. Can you tell the Court \vhat you told these people before
they signed your Petition?
July, 1966
A. Yes, sir. I knocked on the door and greeted
page 245 ~ them and I said, "As you know, I'm the one who
is offering the Petition and bringing it around
here". This was primarily because I had carried one before.
I told tl1em that we had a Petition to interject into-well, to rephrase that, that we \Vere first of all in the so-called Corridor
an·nexation area by the Town of Salem, and that \Ve have a
Petition here to ask the Board of Supervisors and at the same
time I \Vas showing them the Petition, and also the Circuit
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Court of the County of Roanoke to intervene into · :this
action. And I usually read this 'vith them or let them read
it.
And now I explained to thern, "We are not for anything
insofar as being annexed; this is to remain as we are. Yve
do not want to be annexed by the City of Roanoke ·or by
the Town of Salem, but we prefer to remain as we are".
Q. And that's all you· told them?
A. Other than, well-everyone, and there are many nantes
on here, and I don't remeinber 1ny exact words with every
one of them, but in gist, that is the gist of it, yes, sir.
Q. Did they ask you any questions that you ans,vered Y
A. Oh, yes, sir. Oh, I don't kno'v that I answered them insofar as any answer is concerned, but I told them that I was
strictly a neighbor out there and that this has been brought
out, that primarily we are all interested in consolidation. This
I think you will find if you had a copy of the conJuly, 1966 solidation agreement, that we had an equal numpage 246 ~ ber of people out there to sign for this in relation
to the people who live, or were living there at
that thne. The people out there prefer consolidation to an. nexation and if it's been stated in the paper here once again,
if Salem becomes or gets this annexed territory and they
have to become a city, or that they will do this before they
will involve themselves in consolidation.
Q. Did you tell them they could not have consolidation
unless Salem became a city?
A. No, sir.
Q. Did you tell them that if this annexation went tl1rougli
they couldn't consolidate?
A. No, sir, I merely stated what I had read in the paper,
that they 'vould not have anything to do with consolidation .
.And the people out here-they are from all 'valks of life and
they seem to think that 've should have more of the utilization
of the san1e things and services.
Mr. Fitzgerald: I have no further questions.
By Mr. Moore:
Q. I have one question. In any of your conversations with
any of these people, 'vere electrical rates ever mentioned?
"That we have all electric homes, or our electric bill will go
up, or electricity costs more from Salem"? In any of your
conversations with any of these people, were electrical rates
ever mentioned at all T
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A. Yes, sir, electrical rates were mentioned,
July, 1966 butpage 247 ~ Q. That's all the questions.
A. But if I may have the means of statingQ. Go ahead.
A. I believe that in my work I find that the electrical rates
of Salem and Appalachian Power Company are very much
the same. Is that not right, 1\tir. Chapman?
Mr. Chapman: (interposing): I don't understand, but that
is correct, sir.
The Witness : All right.
Mr. Moore: That's all the questions I have of Mr. Thomas.
RE-DIRECT EXAMINATION
By Mr. Hopkins:
Q. You have City water in this area~
.A. Yes, sir, \Ve have Roanoke City \Vater.
Q. And I believe you are being sewered by the Sewer Authority¥
·
A. The Authority, yes, sir.
Q. You're getting adequate snow removal and streetsA. Yes, sir.
Q. -as well as sewage collection?
A. Se,vage collection, yes.
Q. That's being done by the County f
A. Garbage collection I mean .
•July, 1966
Q. Garbage collection, I beg your pardon. Garpage 248 ~ bage collection 7
A. Yes, sir, once a week. We generally have it
once a week, for there is a contract with the County and it's
$4.50 every month.
· Q. And you are satisfied with your situation as you now
are, and you fee] that is the view of the majority of the
people of your subdivision or in your subdivision f
A. Yes, sir, this I think represents a true picture of those
people.
Q. Do yon know what percentage this is of the mernbers
of the families in your subdivision?
A. Of the members contacted, not necessarily the occupied
homes, because smne of them weren't home, but this is approximately sixty-eight per cent. And I believe there are
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~eventy-six homes,to be in the final analysis \Vhen the completion of the subdivision is completed there will be seventy-six
homes. I think there are about eighteen which are "Qnder some
stage of either unoccupancy or under construction.

By Judge Matthews (interposing):
Q. In addition to the seventy-six!
A. No, sir, the final total will be seventy-six.
By Mr. Hopkins.: .
· Q.. Do you have any names on here-do you have those
names on here (indicating)!
July, 1966
A. I don't remember how many na1nes are on
page 249 ~ there, but it's approximately seventy-four I think.
Mr. Hopkins: That's all.
By Judge Hoback:
Q. Mr. Thomas,. I notice the Petition is addressed to the
B.oard .of Supervisors.. Has it ever been presented to the
Board of Supervisors or the Attorneys ·for the County before
today?
A. No, sir. I understood it was too late to intervene into
the Corridor case.
Q~ Why was it addressed to the Board of Supervisors then t
A. Well, at the time that \Ve hoped to start it, or I hoped
to start it, if it would have been all right at that tin1e to
present it to them.
Q. But the Board has Counsel here today and I just wondered why you presented it through the City's Attorneys instead of the County Attorney representing the County?
A. As I said before, it was too late to intervene in the Corridor case.
·. Q. But it \vasn't too late to give it to the Attorneys for the
County though, was it? ~rhey are representing the County
in tl1is case.
A. Well, I think my stand here, Your Honor, is to expr~~s
the views of the citizens of the Glen Cove area.
Q. Through the City of Roanoke.
.
July, 1966
A. Well, if it would have been proper, I \vould
page 250 ~ have been happy to bring it by myself.
Q. Well, I just 'vondered because it's addressed
to the Board· of Supervisors, and I didn't kno"r \Vhether the
Board had ever seen it or l1ad acted on it Y
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No, sir, to my knowledge they have not seen it.

Judge Hoback: All right.
Mr. Hopkins: That's all ...
The Witness stands aside.
Mr. Jolly: May it please· the Court, we just called to
Senator Hopkins' attention and we made a very quick check
and found thirteen names 'vhich have signed the Petition fo1·
annexation and are also on this Petition, and he has agreed
to stipulate that those thirteen signed both Petitions.
Judge Hoback: Well, it's not introduced as Interveners I
understand, and it is just simply for the purposeMr. Hopkins: Yes, sir.
(Petition referred to above was received in evidence and
marked "CITY EXHIBIT NO. 6.")
MR. GLYNN D. BARRANGER, called as a witness in behalf of the City of Roanoke, being duly sworn, testified as
follows:
DIRECT EXAMINATION
July, 1966
page 251. ~ By J\ilr. Hopkins:
Q. Mr. Barringer, I have here a resume of your
educational background and experience in annexation cases in
which you have participated. I would like to introduce this as
City Exhibit No. 7. And ask you if that represents what you
l1ave done in this· part of-what you have done in this field f
A. Yes, sir, it does, Senator Hopkins.
Mr. IIopkins: Do you gentlemen desiro rne to go forward
and further qualify him!
Mr. 1\Ioore: No, sir.
Mr. J oily: 'Ve concede he is entitled to express an opinion.
(Qualifications of the Witness referred to above was received in evidence and marked "CITY EXHIBIT NO. 7".)
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By'Mr. Hopkins:
Q. Mr. Barranger, I believe you have been-you are a
member of the firn1 of Hayes, Seay, Mattern and 1\Iattern Y
A. Yes, sir, this is correct.
Q. And· your firm was employed to assist the City in this
suitt
A. Yes, sir.
Q. And I believe you were assigned fron1 your firm to af?Sist
. the City and either the City' and its Counsel, or
July, 1966 help the City in this suit, is that correct!
page 252 ~ A. This is correct, Mr. Hopkins.
Q. N o,v, have you made a survey of the area
and have you studied the area and l1ave you formed an opinion
as to whether it should be annexed, left alone or otherwise?
Mr. J\:loore: If Your IIonor please, I'm going to object to
him expressing that opinion. That is a decision for this Court
to make based upon the evidence presented to this Court.
Mr. Fitzgerald: I would object to it certainly, and otherwise the question here is whether it should be annexed to the
To'vn of Salem or not.
Mr. I-Iopkins: Well, I will rephrase the question. I-Iave yon
formedYr. Moore: Wait until the Court passes on the objection.
Judge Hoback: The Court sustains the objection.
By Mr. I-Iopkins :
Q. Well, then have yon made an examination of this area
andA. Yes, sir, I have. ,~Ve have made a study of the area and
we. have tried to consider the best interests of Roanoke
County, the best interests of the Town of Salem and the best
interests of the City of Roanoke.
Mr. Fitzgerald: May it please the Court, I have
July, 1966 to object to any further testimony along this line
page 253 } because the interest of the City of Roanoke is not
concerned here.
•
Judge Hoback: Just a minute. 1Ve sustain the objection.
Mr. liopkins: Well, I except, Your Honor, on this basis:
15.1-1036 of the Code says that "in any proceeding hereunder
any qualified voters or freeholders in the territory proposed
to be annexed or any adjoining city or town may by petition
become parties to such proceeding; and any county whose ter-
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ritory is affected by the proceedings or any city or town· or
persons affect~d thereby may appear and shall be made parties defendant to the case and be represented by counsel".
No'v the City of Roanoke is adjacent to this territory:
Judge Hoback: The City has already been permitted to intervene, that is not the question before us no,v. It is· his
opinion as to whether it should be annexed to the City of
Roanoke which is not a question before this Court.
Mr. Hopkins: Your Honor, we feel the basis of the intervention is in the best interests, or part of the basis of it is in
the best interests of the adjoining territory, and
July, 1966 we are a part of the adjoining territory.
page 254 ~ Judge Hoback: Well, that matter is not before
the Court and we have sustained the objection.
The Witness: 1\lay I address the Court just a U10n1ent?
Judge Hoback: Just answer the questions, ~Ir. Barranger,
that are asked of you.
~Ir. 1\Iartin: We except to the Court's ruling and do except.
Mr. Fitzgerald: !.fay it please tl1e Court, I ·would like to
make my objection clear. If the City of Roanoke o''rns property within this area that is affected by this annexation in
the Corridor Area, that may be one thing, but wl1en the witness says the best interest of the City of Roanoke I take that
to mean the over-all interests of the City, as to 'vhetl1er or
not this sl1ould go to the Town of Salem. And that is 'vhat I
·
object to.
Mr. Moore: 'Vell, I 'vould like to clarify n1y objection just
for a little bit further. 1\Iy objection is him expressing ·an
opinion as to 'vhat this Court should do in this annexation
proceeding, and Iny objection is based upon the fact that the
determination and what happens in this case is tl1e detennination to be 1nade by this Court, based upon the evidence presented to this Court.
.
Judge Hoback: Go ahead. We l1ave ruled on.the
~July, 1966 question. The issue before the Court is 'vhetller
page 255 ~ or not the. To"rn of Saletn should be permitted
in response to the Petition for annexation of the
Corridor. No'v that is the .question that ·we are deciding.
By !.fr. !-Iopkins (continues examination) :
Q. You have nmde a study of the area?
A. Yes, sir, 've have.
·
Q. Can ·you give the Court the benefit of your study as it
relates .·to the ·Corridor and the Town· of Salem only7 ·
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A. I can. It will be most difficult to do so because as aMr. Moore: If Your Honor please, I would like for the
question to be clarified as it relates to the Corridor and the
Town.of Salem. Now as to what? As to sewage, as to garbage,
as to drainage, as to schools, or as to annexation Y
Judge Matthews: Annexation is the point.
Mr. Hopkins: Annexation.
Mr. Moore: All the matters pertaining to annexation?

By Mr. Hopkins:
Q. The matters pertaining to annexation.
A. Yes, I have, but, as I say, it will be most difficult to do
so because as a professional engineer and as a consultant
in this particular type work I cannot overlook the
July, 1966 fact that there are other areas which are involved.
page 256 ~ I would be hiding my head in the sand if I did'.
I mean, these other cases exist, the· City of Roanoke existsJudge Boyd: Well, no'v you have been -told what the Court
has ruled, and now stick 'vith it about trying to explain this.
My understanding of the ruling is you are limiting this to
the Petitioners as it applies to the Town of Salem and to
Roanoke County. I think you should stay 'vith that, or 'vithin
that scope and 'vithin that limit.
·
Mr. Hopkins: And I objected and excepted to th(~ Court's
ruling on this point.
Judge Boyd: Sir Y
Mr. Hopkins: And I have objected and excepted.
Judge Boyd: You certainly have and it is your privilege.
We are not trying to cut you off, Mr. Hopkins, but 've do
want the witness to stick to what we understand the ruling
to be.
The 'Vitness: We have studied the area as it relates to thn
Corridor annexation case and as it relates to the Town of
Salem. I thi.nk. that perhaps first I might want to pnt an
exhibit on, Mr. Hopkins.
·
By Mr. Hopkins:
Q. Is this the exhibit (indicating) Y
A. We can use that one..
July, 196.6
.. Q. The:exhibit introduced.previouslyT
page 2.57 ~ A. That's fine, we can use that one first.
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Q. You have seen this. This is the drainage
(indicating). Was this prepared at your direction Y
A. Yes, sir, it was. It was prepared in our office from
Uriited States-U.S. GE maps and also my checking with
topographical maps, which are available fr·om the City and
the Roanoke Valley Regional Planning Commission. The various areas that are designated on the map, and if I may
·
I would like to come down and point those out?
Q. Yes, sir.
A. (Witness went to the map). If I may, these various
colors which indicate the various areas indicate drainage
sheds; the light green indicates the drainage which includes
Salem (indicating) and areas adjacent to Salem, 'vhich throw
into the Roanoke River and which are consequently picked
up for sewage treatment purposes by the Roanoke interceptor
line, and then ultimately treated in the City of Roanoke
sewage treatment plant.
The yello'v area is 'vhat is designated on the map as the
Barnhardt Creek drainage area, and I have always known
of it as Craven's Creek (indicating). This is an area 'vhich
could be sewered either by Roanoke or Salem; it drains to a
point approximately here (indicating) where my pointer is
on the Roanoke River, 'vhere the Craven's Creek empties into
the Roanoke River. The lilac or purple color indicates
a drainage shed which is co1nprised of the
,July, 1966 Peters Creek and Mud Lick Creek (indicating)
page 258 ~ and drains to the Roanoke River at a point ap.
· proximately here (indicating), and is now virtually sewered by the City of Roanoke with the exception, of
course, of the Roanoke Sanitation Authority lines which collect the sewage in both of these areas. And a portion of it
right here in the northern portion.
By Mr. Jolly (interposing):
Q. It goes beyond the Corridor, doesn't it?

A. Right, it goes into the City of Roanoke. The Corridor
line is this line here, right here (indicating), and it also extends a little north of 81, at Belaire.
By Mr. Judge Boyd:
··Q. That was the Corridor?
A. Yes, it is the Peters Creek drainage shed. Now, as I
said, the sewage ·in the Gorridor is now collected, as we have
heard from previous testimony, by the Roanoke Sanitation
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Authority and it in turn is picked up by the City of Roanoke
trunk main and is treated in the City of Roanoke treatment
plant. Like,vise, 'vith the Cave Spring area (indicating),
which is sewered, and it is collected by the Sanitation Authority and mnpties into the City of Roanoke system.
From a logical standpoint, and speaking purely engineering-wise and from the practical standpoint, this area is or, and
should be se,vered by the City of Roanoke (indicating), 'vith
the exception, as I said, of the part being sewered
July, 1966 here now by the Sanitation Authority. In the last
page 259 ~ annexation case by the Town of Salem it is my
understanding that the Court fixed the line on this
eastern side of Salem at the break in the drainage shed; from
west of this line it drained into Salmn, or into Mason's Creek;
east of this line drained into the Peters Creek towards
Roanoke.
Now, 1\fr. Ilopkins, if 've could have the other exhibit too,
if 've have finished with this one.

8.

Mr. Hopkins: I would like to introduce that as Exhibit No.

(Map referred to above was received in evidence and
marked "CITY EXHIBIT NO.8".)
(Another map placed on the board.)
The Witness : Exhibit indicates first of all the boundaries
of the City of Roanoke in brown (indicating), and the boundaries over here (indicating) are the City of Sale1n, also in
brown. And just for information purposes, the boundaries of
the Town of Vinton in purple (indicating). Now also sho'Vn
on here are the other areas 'vhich are under consideration for
annexation, and I understand that I am to lin1it tny c01nments
to the Corridor Area .
. ·Judge Hoback: That's all 've are trying right now, yes, sir.
The Witness: All right, sir. I think this fairly
July, 1966 'veil shows that particularly this lo,ver part of the
page 260 } Corridor Area, 'vhich 've have indicated in brown
(indicating), 'vhich is the ~Iaterial Yards-the
Norfolk and Western Material Yards-and the Roanoke
Electric Steel. I think it fairly ·well shows that if this were
granted to Salem it would represent a finger hooking into
Roanoke really. ·
·
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By Judge Hoback:
Q. It is hooked in there now, isn't it, Mr. Barranger?
A. Yes, sir.
Q. "\Veil, now \Vould granting it to Salem preclude any
further acquisition by the City, if Salem is still a Town?
A. Yes, sir.
Q. All right, sir. How would that affect the City acquiring
it later as an annexation expert? Now a city can annex a
to\vn, can it not?
A. Yes, sir, it can be done.
Q. All right, sir, well, let's go on then.
A. This thought had occurred to 1ne, Your Honor.
Q. No, but it is sticking out there no\v, and it is in the
County; it isn't in the City of Roanoke at the present time, is
that correct?
A. It is not in the City of Roanoke at the present. I think
that logically it should be. I mean, the law says that an
area shall be a compact body of land, and I do
July, 1966 not feel that it is.
page 261

~

l\tir. Moore : If Your IIonor please, here is this
witness again telling the Court what tl1e la\V is,
in his opinion \Vhat it should be.
Judge Hoback: Oh, go ahead, let hiin talk (laughter).
The Witness : I never fail to express an opinion when
there is an opportunity to do so.
Judge 1\fatthfnvs: Well, stick to the testi1nony. I \\7ant to
insist on it.
The Witness: It is my feeling that this does not represent a
compact body of land as far as the Corridor is concernca
(indicating), purely and simply for the reasons that have already been stated, that it is served by the City streets from
Roanoke; it is served by the City utilities and served also,
as stated-and as I have also stated, it is a finger into the
City (indicating). I believe Mr. Hopkins, that that is about all
that I have to say about this particular exhibit.
Mr. Hopkins: That is th~ City's Exhibit No. 9. Do you
have any otl1er?
The Witness: No. I have one other comment and I might
take the stand back again.
Mr. Hopkins: I'd like to introduce this map as City Exhibit
No.9.
Judge Hoback: Which is exhibited for the purJuly, 1966 pose of showing the Corridor Area only. We are
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page 262

~

not concerned with the other. Let the Reporter
mark it. Will you please mark it, Mr. Bieler7

(Map referred to above was received in evidence and
marked "CITY EXHIBIT NO. 9".)
The Witness: The services which have been proposed by
the Town of Salem to this area, in looking over the budget
which has been proposed, I cannot find where they have indicated in any way 'vhatsoever the debt cost for providing the
water facilities which they have stated they intend to provide;
neither can I find in the budget anywhere an item for loss
of revenue payments to the County of Roanoke, which exhibit has been introduced by the County.
·
I do not feel that the budget presents a real clear picture
of what the situation is financially. As far as the services
are concerned, I think the To'vn of Salem is very well governed, and I think they have excellent service; I certainly
don't take exception to any of the services that they provide.
Of course, some of the services are already in the area, such
as ·sewer, which the Town will not be concerned with; also
water is in the area, which is being provided by the City of
Roanoke. And logically the area should be drained-that isas far as storm sewers are concerned-it should
.July, 1966 be drained through the City of Roanoke.
page 263 ~ I have also just personally observed that there
is quite a deal of vacant land in this area; this we
noted I think on the bus trip yesterday. There is also available in Salem vacant land now. I can't help but feel that it
is not needed for purposes of expansion. :hlr. Hopkins, I believe that is about all that I can say.
J\.[r. IIopkins: That's all. Witness with you.

CROSS

EXA~IINATION

By Mr. Fitzgerald:
Q. Mr. Barranger, in other words, you agree that the area
as shown as the so-called "Corridor Area", that is the sub·
ject of this suit, has all the services it needs Y
· A~ No, I don't believe I-I don't believe I exactly· said
that. It has some private water systems out there I und~r.:.
stand no'v and· possibly some improvement· could be made
here.
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Q. Yes, sir. And your firm has recornn1ended the method
by which that should be done, has it not?
standZjqew.tcigo
A. In the event Salem should annex it, yes, we have.
Q. And your firrn says that the Town of Sale1n can provide that additional service by this report that is in evidence
here?
A. l\fr. Fitzgerald, I had nothing to do with that report. I
have read it, hut I had nothing to do 'vith the preparation of
it.
July, 1966
Q. "\Veil, contrary to the previous witnesses who
page 264 ~ testified about this report fron1 the City of Roanoke, 'vould you say that this is 1nade by a conlpetent finn to make the report (laughter) 1
A. I believe I would have to answer that question as "yes"
(laughter).
Q. And would you say that ]\:[r. John R. I-Iildehrand, a
partner, is a con1petent engineer to n1ake such a report T
A. He is a registered engineer in the State of \Tirginia and
one of the best engineers I know of.
!fr. FitzgPrald: I have no more questions.
CROSS EXAl\rfiNATION (continued)

By 1\ifr. Jolly:
Q. 1\ilr. Barranger, you haven't made any real great detailed
study of this n1atter, have yon 1 I rnean \vhat you're testifying about is pretty 1nuch in generalities, isn't that true, sir 1
A. I would have to say that I have not made a detailed
study. I have made a preliminary study, and I have not had
time to 1naek a detailed study.
Q. When were you employed in this matter by the City?
A. Mr. J oily, I can't rmnember the exact date, hnt it's been
· at least five to six rnonths ago I guess.
Q. Five to six months ago?
A. Yes, sir. And now let 1ne qualify why I say
July, 1966 I have not had time. There are only tl1ree people
page 265 ~ in our firm who are qualified to do annexation
\vork and \Vork of this nature, and we w<~re tied
up in the City of Portsmouth case nntil about three weeks
ago, and we \\1 ere not free to begin these studies until that
time.
Q. And this snit was brought prior to that time?
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A. Yes, sir, it was.
Q. On your drainage map-I'm not going to ask you but
just a very fe'v questions-the drainage map shows, of course,
everything up drains to the river Y
A. That is correct.
Q. And then it flows on down through Roanoke and on
down to the Atlantic Ocean I reckon ultimatelyY
A. I would say so, yes, sir.
Q. I would too, yes, sir. No'v you said that this area, the
Corridor, now referring only to that, the Corridor Area is
sewered ultimately through Roanoke?
A. It is sewered now through Roanoke, all of it that is
sewered.
Q. That is exactly what I'n1 getting at; it should be and
apparentlyA. It is.
.
Q. -the governing body agreed with that years ago, with
Salem, back in 1950 or '53, and there has been a contract in
existence ever since then taking care of the sewJuly, 1966 age problem, isn't that right, sir?
page 266 ~ A. Well, I'm not familiar with exactly how long
the contracts have been in effect, but I am familiar
with the fact that Roanoke has been sewering and has been
picking up this sewage in its collector system, or in its trunk
system or interceptor system, and treating it for a number
of years.
Q. From the Town of Salem?
A. From the Town of Salem, and fro1n the other Corridor
Area and from other areas. Most of the other areas in the
County that are se,vered.
Q. Now the area you referred to-you referred to the
prior Salem annexation proceeding-the area east of th(~
drainage line or watershed-whatever you 'vant to call it-is
that area or as that area gre'v and developed subsequent to
Salem's annexation, the City extended no sewer lines. I'm
talking about no'v pick-up or distribution lines into that area.
·And the County, of which the Town is a part, formed an
Authority and put those lines in and entered into contracts
with the City, and it is now being sewered just as your drainage map sho,vs it ought to be, isn't that correct?
A. With one exception, the City did extend an interceptor
line into the area and built it of such capacity as to take care
of the Corridor Area.
· ·
Q. And actually that interceptor line was in there before
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there was any development in the Corridor, beJuly, 1966 cause it was serving both the Town of Salem and
page 267 ~ the Veterans' Facility llospital. Or do you know
that?
A. I'm not sure of that, sir, I'm not sure.
Q. You wouldn't deny that the possibility is that that happened, 'vould you?
A. I could neither affirm it nor deny it because I'm not
sure.
Q. No,v, there is a need for municipal water supply in portions of this territory, that's correct, isn't it 7
A. I think I so testified, yes, sir, that there is a need for
it.
Q. And the City water map that has been filed as an exhibit
shows considerable area in the Corridor in which it has no
water service. Have you seen that Y
A. Yes, sir, I have. There is an area, a substantial area
that apparently l1as a private 'vater supply that would benefit
from a public water system I'm sure.
Q. Now as far as the nature and character of the territory
itself, you have stated that you thought the To'vn of Salem
did a good job and in its services, municipal services, that
they were adequate where furnished, is that correct? That's
correct, isn't it, sir?
A. Yes, sir, I think Salem has a very excellent government.
Q. And this built up territory kno'vn as the
July, 1966 Corridor 'vill benefit from receiving such addipage 268 ~ tional municipal facilities as Salem will be able
to give it, isn't that your opinion also?
A. They will benefit, but they will have to pay for them.
Q. We all pay for what we get.
A. Correct.
Q. But it is to the interest of the area an<;l the area will
benefit, 'vill it not, sir?
A. I think the area possibly would receive sorne services
that they are not receiving now, yes, sir.
Mr. J oily: That's all.
CROSS EXAMINATION (continued)
By Mr. Moore:
Q. Mr. Barranger, is the n1ost important tl1ing in a drainage area sewerage from a standpoint of municipal services!

27B

Supreme Court of Appeals of Virginja

Mr. Glynn D. Barranger
A. There are other important things too. I mean now, are
you referring to just what a drainage area implies, or to just
an area?
Q. I'm just asking you, in your opinion what is the most
important thing in a drainage area that affects a 1nunicipal
government f
A. As far as a drainage area itself is concerned, and in
trying to define the services that are related to a drainage
area itself, I would say that sewage collection and storn1
drainage are the two most important.
July, 1966
Q. Sewage and storm drainage. The first thing
page 269 ~ that has come to mind in this entire Corridor
Area itself is it is now being se'v~red by the
Roanoke County Public Service Authority?
.
A. This is correct, with the exception of the Roanoke interceptor line.
Q. Well, the Roanoke County Public Service Authority has
a contract 'vhere it uses the Roanoke interceptor line?
A. That's correct, that is correct.
Q. So there 'vould be no problem there 'vith the drainage,
I mean insofar as the Corridor Area is concerned?
A. That's right.
Q. Now on your drainage n1ap ther€~ you have these areas
drawn out showing the various drainage areas from this area
around Salem (indicating) and the Corridor (indicating) and
the area south of Salem. As a matter of fact, are all the lands
west of Salem from the top of Bent ~fountain and Bottom
Creek to Alleghany Mountain and Fort Lewis ~Iountain and
Bradshaw and everything drains right on down through
Salem and through Roanoke and goes on out Roanoke Rapids
and into Albemarle Sound, doesn't itY
A. There is no question that the Roanoke River is the main
drainage stream for the entire area, but yon have subdivisions off of the Roanoke River which are served, so to speak,
by the various creeks, that is Peters Creek and Mason's Creek
and Mud Lick Creek.
Q. And they all drain into Roanoke River?
July, 1966
A. But they further divide the total area down
page 270 ~ into smaller drainage areas.
Q. Where do you live, Mr. Barranger'
A. I live at 4506 Eton Road in Roanoke Countv.
Q. Where is that located in Roanoke County? ·
, A. Let's see, I think I can point it out to you right in this
circle here (indicating).
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Q. Is that in the area in 'vhich there has been a petition
circulated for annexation to the City of Roanoke!
A. Yes, sir, it is.
Q. Were you a signer of that petition?
A. Yes, sir, I was.
Mr. Moore: That's all the questions I have.
Mr. Kime: No other questions.
Mr. Fitzgerald: I have no further questions.
The Witness stands aside.
Mr. Martin: If Your Honor please, I would like to file, or
make the offer to file that map, first as showing all the sub.:.
divisions areas, which you refused, and then offer it as to
only the Corridor so it will be in the record as all of the
firstJudge lioback: Yes, sir.
Mr. Martin: -showing the various areas that are being
annexed, I think.
July, 1966
Judge Hoback: Well, the Court has considered
page 271 ~ it only as it relates to the Corridor, but it is filed
and whatever it shows is on it, of course.
Mr. Martin: I just 'vant the showing of that.
(Thereupon, a recess was taken from 2:55 o'clock
3:10 o'clock P.M.)

P.M~

to

Judge Hoback: All right, gentlemen, proceed.
Mr. Hopkins: We rest, Your Honor.
Judge Hoback: The City rests.
Mr. Hopkins: Yes, sir.
Judge Hoback: Any other Petitioners or Interveners-any
further evidence on behalf of the Petitioners, Mr. Moore!
Mr. Moore: Just one moment, if Your Honor please. No
rebuttal, sir.
Judge Hoback: Any on behalf of the TownY
Mr. Jolly: No, sir, except I now have the exhibits that we
had the discussion about.
Judge Matthews: Have you shown then to Counsel Y
Judge Boyd: Any further cross examination on that!
Mr. Hopkins: No, sir.
Judge Hoback: Give it the next number, Mr. Reporter,
whatever that is for the Town.
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Mr. Jolly: These are three exhibits, the first
July, 1966 one deals with the proposed fire department perpage 272 ~ sonnel and equipment for the Corridor Area, and
the second one, the proposed police department
personnel and equipment, and the third is a recapitulation of
·.
the proposed capital expenditures in the Corridor Area.
Judge Hoback: All right, they are received in evidence.
(Proposed fire department personnel and equipment for
Corridor Area referred to above was received in evidence
and marked "TOWN· EXHIBIT J". Proposed police department personnel and equipment for Corridor Area referred to
above 'vas received in evidence and marked "TOWN EXIDBIT K". Proposed capital expenditures for Corridor
Area referred to above was received in evidence and marked
"TOWN EXHIBIT L".)
Judge Hoback: Do you gentlen1en 'vish to argue the caseY
Mr. Jolly: Would the Court like to hear argument as far
as the To'vn?
· Judge Ifoback: The Court is in the fix where it can't very
well help itself (laughter). If you 'vish to, 've 'vish yon would
discuss the time and we will see what you wish to do .
. 1\£r. Hopkins: If all parties have rested, I would like to
renew the motion at this time in l1ehalf of the City that this
case be dismissed by virtue of the fact and in
July, 1966 accordance of 116 of the Constitution, that Salem
page 273 ~ is in fact a city, that the Rules of Procedure that
have been adopted by the Court and the evidence that has been given here has been for annexation and
has been on the basis that it is not a city but a to,vn. And
that the parties 'vho have come here and signed a petition
did so with the understanding that they be part of the
County and part of the City, and that nothing, · or no evidence· has been taken to show what 'vould be the case in the
event that Salem abided by the mandate of the Constitution!.
That mandate being that it is in excess of five: thousand
population and has been so for many years, and is, in effect,
a city.
· Judge Hoback: The Court has heretofore overruled said
motion and does now overrule it for reasons previously
assigned.
Mr. Hopkins: Yes, sir, to which 've except, if Your Honor
please.
·
. :Mr. Fitzgerald: May it please the Court, the Court asked
if we wanted to argue. I think a word of argument on behalf
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of the County would be appropriate, five or. ten minutes I
think would be adequate.
·
Mr. Moore: May it please the Court, I can say everything
I think that I need to say in five minutes and not.be repetitious as Attorney for the Petitioners.
Judge Hoback: All right, we will be glad to
July, 1966
page 274 ~ hear argument and we will limit it to fifteen
minutes, to be reasonable, and if you go beyond
that we will cal1 it to your attention.
. Mr. Moore: Is the Court ready for argument at this timeT
Judge Hoback: Yes, sir, you gentlemen proceed.
Mr. Moore: As Attorney for the Petitioners then I will
begin our argument, and certainly 'vhat I have to say will
not take long. And I "rill first state that the Petitioner of
course..:..._that the Petition of course was filed by the residents
in this area and something in excess of fifty-one per cent as
required by the Statute. You heard the four Petitioners that
we limited ourselves and our evidence to this morning, one
from the northern part of the Corridor Area, one from the
center part of the Corridor Area and one from the southern
part of the Corridor Area.
Then 've put on a woman because the women in this thing
wanted to have their say, and we picked a lady to have her
say from the central part of the area. These people sat on
the stand and told you ho'v earnestly they desire to be annexed to the Town of Salem; and they gave you their reasons
for wanting to be annexed to the To'vn of Salem. Some
of the reasons that they gave you-the principal
July, 1966 one I think was schools. Perhaps the next prinpage 275 ~ cipal was that they felt the community of interest
with the To'vn of Salem and they felt like they
'vere part of it, that their dealings in relationship with the
Town Government bad been pleasant, that they approved of
the Town Government and it was also mentioned that they
like the way the Town of Salen1 maintains its streets and
removes the sno"r· And thev felt sure that if thev 'vere
annexed to the To'vn of Salem, that they 'vould· get those
·
· ·
services and that they 'vant those services.
While under our annexation laws the desires of the. people
are not controlling, if everything else is consistent 'vith the
desires of the people I certainly think it carries, or should
carry a great weight 'vith the Court and I'm sure that it will.
· Now I note that the-I kno'v the Court is tired of hearing
about tl1e marshalling yards of the Norfolk and Western
Railroad and the Roanoke Electric Steel and the Material
Yards £or the Norfolk and Western Railroad, and·it' does
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protrude into the City line (indicating), but if you will just
reflect back just a little bit, Mr. Broyles on the stand for the
City of Roanoke said that he did not know that the City
of Roanoke had ever had to send up in there for police
protection or for fire protection, that the NorJuly, 1966 fork and Western Railroad does provide its own,
page 276 ~ or has its own fire fighting force and its own
police force, which is true. Mr. Chapman testified
if it became necessary and 'vere desirable, of course, that the
Town of Salem can put a road into this area. And there is
some plan in the future where 117 perhaps 'viii bridge that
area and 'vhere a road could drop off on either side of this
(indicating).
Now, in this Corridor Area there is something over six
thousand residents. On our bus trip yesterday I'm sure that
you Judges in passing through this area would look out and
see all of these school children, or future school children playing around the little pools and playing in the yards, and that
this area is loaded 'vith school children. School children cost
money. Now under the evidence that Mr. Chapman put in
yesterday, the percentage of tax values in this area, with the
percentages of population, are less than the County average
and the percentage of school children in this area, under what
the residents testified to-and it hasn't been disputed-are
over the County average. They are loaded.
This little area, as shown in bro'vn on this map (indicating), as protruding up in the City of Roanoke, being Roanoke
Electric Steel and the marshalling yards and the Material
Yards for the Norfolk and Western Railroad is
July, 1966 the only substantial tax value in this area, and
page 277 ~ should the Court decide to grant any annexation
in the Corridor Area, certainly it should include
this area of the marshalling yards of the Norfolk and 'Vestern
Railroad, the Material Yards of the Norfolk and 'Vestern
Railroad and Roanoke Electric Steel Company to help compensate the County for the children that will still attend
the County schools. That is all I have to say, Your l[onors,
I will not bore you any longer. Thank you.
Mr. J oily: I don't know what order we should proceed in,
Judge.
~fr. Hopkins: rr'hat is up to you.
Mr. J oily: It doesn't make any difference, Your Honor?
· Judge Hoback: No, it doesn't make any difference. tlust
go ahead .
. Mr. Jolly·: May it please the Court, on behalf of the Town
of Salem, the position of the Town has been all along that it
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is willing to accept and along with the County, the Town,
as part of the County and part of the County is the To\vn,
and is willing to accept these citizens in this area and provide
the area with the services-all the municipal facilities that
other citizens of the Town enjoy. I think it has been brought
out with remarkable clarity the community of inJuly, 1966 terest between the people in this territory and the
page 278 ~ Town of Salem. No\v of course that is one factor.
And that tl1e Courts have said from time to time
that was important for any annexation Court to consider.
On the issue of community of interest I think it has been
established beyond any remote shadow of a doubt, and that
these people want to be with Salem; they want to remain in
the County as citizens of the Town of Salem.
Now then a town annexation case is considerably different
from the normal city case, specially in regard to one factor
which the Statute says you must take into consideration, and
that is the effect on the remainder of the County because,
of course, the County levy will continue to be extended and
cover all properties within and all citizens of the Town of
Salem.
There is one point in the Statute that I would like to call
the Court's attention to insofar as the Town case is concerned, 15.1-1042 deals with the powers of Courts and rules
of the decision and terms and conditions. And it is set
forth in separate paragraphs what the Court shall do-it
shall balance the equities and so forth. Now Mr. Barranger
in his testimony mentioned one deficit factor he felt he had
detected in the Town budget plans, and that was this loss of
net tax revenue. Now we \vould respectfully call
July, 1966 the Court's attention to Sub-paragraph C of that
page 279 ~ Section that I have just cited, which provides
"to pay and compensate the County and in not
more than five annual installments for the prospective loss
of net tax revenues by annexation by a city". There is no
mention in that Section of a town.
And then further over in tl1e sa1ne Section and in the next
paragraph, it says, "provided that the order,"-referring to
any order of annexation-"if any be entered by this Court
may provide that if within five years after the order such
to\vn becomes a city it shall from after it becaine a city make
such payments as are provided for in Paragraph C. N o\v this
is the paragraph to which I had reference to, \vith reference
to a city. So I think the legislative intent is clear, that
when a to'vn annexes and because of the fact that the County
levy will continue to be extended over the Town, it was not
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contemplated that loss of net tax revenue as computed in a
city case would be chargeable to the Town unless it becomes
a city within five years.
Now the stipulation which has been filed behveen the
l'own and the County provides and sets up the formulathe cut-off dates and everything else-if that should happen.
Then the Town-or this Court would be asked to be reconvened and the Town would, if we could not agreewhich in all probability we could-would be asked
July, 1966 to fix then what is commonly known as the "bill
page 280 ~ in a city annexation case". I merely would point
that out to the Court.
Now as to the merits of this case-and Mr. Barranger
was very fair in his testimony on behalf of the City-this
is a well run Town, it has that reputation, and deservedly
so. Salem has always been proud of the way it's been
operated and maybe sometimes too proud, but nevertheless
it is a well organized cohesive governmental unit, 'vhich has
been represented by representative citizens in the comm1mity.
I think that is really the key to the 'vhole thing, the peoplesubstantial people with genuine interest in the community
have stepped forth and taken charge of the govenllllental
reins, and this has resulted in our Town being opera ted
as it has been and as 1\fr. Chapman told you, that the streets
and a lot of work like that, that they don't contract it, the
Town does it. And that he can save the citizens money and
come up with much better results.
Now Mr. Barranger said and everybody said the Countya branch of the County, of which again the To'vn is a part
-is operating a sewer system in this area. It was put in
there because it was, or there was a need for it; the Town
participated in it as a part of the CountyJuly, 1966 the citizens of the To,vn, I did as a citizen of the
page 281 ~ Town, participated in the establishment of this
Authority under this enabling legislation. The
se,ver problems have been and are being taken care of and
will continue to be taken care of by this subsidiary or arm of
Roanoke County.
There is a definite need for water in portions of the ter. .
ritory. ~fr. Chapman testified he had been requested to
furnish water and has furnished some water already in the
territory, and stands ready, willing and able in accordance
with the report of Hayes, Seay, Mattern and Mattern to
tnake extensive improvements to the water system and ex;.
tend it into this area. We filed exhibits showing how many
:policeineil 've are going to put oh; I think it was ten. And
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we're going to put thirteen new men in the street department
for garbage collection, and going to buy forty-one thousand
dollars worth of equipment if the Court sees fit to grant this
annexation on January 1st, and will start picking up the
trash, not once a week for any charge, but twice a week for
residential units, houses, and every day for business and
commercial.
Now, the City of Roanoke has some water lines in this
territory. Don't mind my taking down Strauss Park here
(indicating) just for a minute, do you? And they
July, 1966 are shown on this Exhibit No. 1 (indicating) and ·
page 282 ~ the legend at the bottmn sho,vs that the areas
colored in red as being the service areas of the
lines the City now has. And I think it iinrnediately becornes
apparent as to the vast areas in the Corridor that they do not
serve; and these are the areas that Mr. Chapman has testified
about that do need water and have to have 'vater.
Now, I can't pass making this, 'vhat I suppose is the
closing argument, without commenting on the case that was
tried in this Court and two 1ne1nbers of this Court sat on
this case, which was instituted using the same statutory procedure that 'vas used in this case, where rnore than fifty-one
per cent of the qualified voters in a territory petitioned to
be annexed. This was the case 'vhere they petitioned to be
annexed to the City of Roanoke. There was absolutely no
evidence of anywhere near the quantitative amount that we
have in this case of plans for the area. In the exl1ibits that
were just filed, we are going to spend over $300,000 in capital
improvements. And 've are going to hire all these additional
people. W e'rf~ going to spend $2 million dollars in wah~r
improve1nents for the territory. The City of Roanoke came
in and said in the area that is not sewered-and all of it was
sewered except a very small part-want to cut loose their
septic tanks, we will hook them up for fifty per
July, 1966 cent of the costs. That was the extent of. the
page 283 ~ plans that the City had for the territory, and the
Court-and I think the Court was right, and I
know the Supreme Court thought the Court 'vas right because the writ was refused in the case-said these people want
to come into the City of Roanoke, a majority of them, and
they have a community of interest with the City of Roanoke.
And the City of Roanoke can take over the territory; it is
financially able to take it over, and certainly the Town is
financially able to take over this territory. And 've think
the annexation ought to be granted.
And, as I said, the Supreme Court of Appeals entered
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an order in which it said that the decision of the Trial
Court-the Annexation Court-was plainly right, was plainly
right. No'v in that case we had the same buggaboo that's
been a lot of conversation about getting back into the Material Yards by going through the City of Roanoke. And the
Edgehill case, in that case you couldn't get into Edgehill
from the City of Roanoke; you had to go out into the County.
Now, I will readily concede that you've got to go a little
further to get into the Material Yards, but, as Mr. Broyles
stated, he didn't kno'v whether they had been there, but if
they did they'd have to come in through the presJuly, 1966 ent City of Roanoke. Now the statistics on this
page 284 ~ case are very poor. Statistics in this case are
very poor in that they show that the To'vn is
annexing 9.03 per cent of the population if annexation be
granted of course, and 9.03 per cent of the population of
Roanoke County and receiving or annexing 6.85 per cent of
the assessables.
N o,v, tins is an imbalance, as you can readily see, of more
people, more necessity for services as opposed to assessed
values, 'vhich are coming into the To,vn. N o'v the Town
rnakes no complaints about this. As a matter of fact, the
present ratio of assessables to the County within the Town
is less than population, but we can live with this and we can
live with it because, as I stated before, 've feel we have had
and will continue to have a very efficient and a very fine
governmental operation.
However, the assessed values in the Corridor, 'vhich have
all been stipulated to, are $11,448,225. Now of that $11,448,000 odd bucks approximately $2 million dollars of that is in
Roanoke Electric Steel and the Material Yards. Approximately, well, roughly, two-tenths, maybe a little more-two
and eleven, and half of that total is in those hvo areas. Now,
those areas are uninhabited, except for persons
July, 1966 employed there. And much has been made about
page 285 ~ that. However, in preparing an engineering line
to incorporate 'vithin its boundaries people,
qualified voters who have petitioned to be annexed to the
'rown of Salem, Roanoke River forms a perfectly natural
boundary on the south end of the Corridor (indicating).
Now, as has been referred to, this pocket (indicating), if it
he ·denoted a pocket, was left there by a prior annexation
Court many years ago and I do say this on behalf of the Town,
the Town wants these people, 'vants this area and wants to
help to develop and help it to grow, as has the area last
anne:x:ed to the To'vn of Salem, but must request the Court
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not to deprive it of the tax values in the area and leave it
with all the responsibilities and all the governrnental functions to perforn1.
Now ~Ir. Broyles 'vas very fair about this, he didn't see
any use in going out and building the new road to get to tlw
Electric Steel. The road is all right that they have and ·it
parallels and is very near and adjacent to the present Corporate line of the City; but if those things are a consideration, we 'viii build the necessary roads because the road
building is no problen1. You can build a road anywhere.
And this I want to emphasize, I don't think the Court should
put any great ·weight on this business of having to go into
the City to get back into it. The Court didn't
July, 1966 put any weight on it in the Edgehill, and neither
page 286 ~ did the Court of Appeals.
Now I think the exhibits arnply illustrate the
rrown's position in this case. I would call your attention
respectfully to the annual report of the To,vn, which has
been filed as an exhibit. The~ operation of the various deparbnents and that 14,500 children participated in the recreation department program last year. And these things that
we think illustrate so 've1l how the Town is operated, and
the fact that tl1e To,vn, as ~ir. Chapman says and unequivocally did state, that we are ready to issue the bonds and 've are
ready to build the lines, and we are ready to take over this
territory and to give it every service that is now provided
to the citizens within the present Town. But I would again
request the Court, in balancing the equities or in rnaking its
decision in this case, to keep in mind this disparity of proportions of assessed values and population, which is already
out of whack to some appreciable extent, but 'vith which
the To'vn feels it can live so long as it is not put furthc~r
out of whack.
Mr. Fitzgerald: Nlay it please the Court, I would like first
to comn1ent that as an outsider I have been greatly in1pressed
in listening to the testimony and in studying the problen1s
of this area with the high degree of cooperation
July, 1966 that has existed between the Town of Saletn
page 287 ~ and the County of Roanoke in the providing of
the people of this area facilities and govern1nental
servic<~s. N o'v the position of the Board of Supervisors of
Roanoke County I think is expressed in the resolution-a
certified copy of which has been introduced into this case~,
and that along with the stipulation between Counsel for the
Town of Salem and the County of Roanoke I think shows
the position of the Board of Supervisors.

288

Supreme Court of Appeals of Virginia

The Board of Supervisors of Roanoke County is greatly
concerned with the loss of its ability to provide for the
people not only of the Town of Salem but of the whole
County of Roanoke, and therefore it is· greatly concerned
with the loss of taxable values that can occur in some annexation cases. We find that there are no loss of taxable
values in the Town case, as Mr. Jolly has already said; the
Board of Supervisors of Roanoke County is concerned with
the disruption of the development of the services 'vhich the
County must provide.
The greatest of these, of course, is the education for the
school children. And in a case of this sort that continues
on just as before, therefore, as Counsel for the County of
Roanoke, the Commonwealth's Attorney and I feel that the
stipulation that we have entered into adequately
July, 1966 takes care of the County as far as the law can go
page 288 ~ in the event this annexation is granted. The
County is concerned too with the ability of the
Public Service Authority to provide for the needs, not only
of this Corridor Area, but as they develop in other places
in the County, and we all lmo'v that the size of the system,
the revenue provided by the system, all goes into making it
possible to continue to extend and expand the system into
other areas.
And, as has been brought out in the case, the Town has
agreed and stipulated that the Public Service Authority of
Roanoke County 'vill not be disturbed in its efforts to expand
and enlarge its system in this area. No,v, there is one thing
that I think should be called to the attention of the Court,
that is concerned here as affects Roanoke County. Now
while it is true, as Mr. J oily says, that the annexation
statute does not make provision for the compensation to the
County of the loss of net tax revenues as such, it does make
reference to balancing equities. Now we have submitted an
exhibit to show certain revenues that the annexation of this
area will be deleted from the County tax revenues, and these
particular revenues are not related to expenditures for
County services; they are namely, the business license tax,
the ABC profits shared, and the motor vehicle
July, 1966 tags.
page 289 ~ And we have shown what removing this area
and from putting it into the Town will deprive
the County of this amoi1nt of revenue. Now we feel that in
balancing the equities that the County ought to, for at least
the five-year period as referred to in the Statute, ought
to be reilnburse<f for these revenues because the County is
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deprived of them. I call to the attention of the Court a
balancing factor. Now, Mr. J oily has called to the Court's
attention the fact that the area contains a highe·r percentage
of population than it does assessed values. The population
in there has an effect on tax revenue in the opposite direction
too, namely, in the receipt of the local share of the local or
the share of the local sales tax in which this is based on
population, or on a population basis. So the Town will be
receiving-,vhatever that may be of course, and it is hard
to compute at this time-but it will be receiving its pro
rata share of the local sales tax based on its population, so
this increase in population to the Town of Salem 'vill increase
that revenue to the Town and make them more able to
provide the things that they have agreed to provide in these
exhibits.
So we feel that it 'vould be an equitable thing if the County
was con1pensated in some measure for these reveJuly, 1966 nues that are removed from the County taxes.
page 290 ~ Thank you.
Mr. Hopkins: May it please the Court, in view
of the Court's ruling that the interest of the City-that
the future. interest of the City of Roanoke as to future annexation is not a matter in issue in this suit, even though
the City has a population density twice what Salem now has
or twice what this area has, for the purpose of argument
I want to confine n1ost of my remarks to that portion of the
Corridor Area that has been requested to be annexed by
Salem and is also-and there is also a petition filed requesting that it be annexed to the City of Roanoke, meaning the
area or the Norfolk and 'Vestern Material Yards and the
Roanoke· Electric Steel.
Now, the Counsel for the Petitioner stated that this 'vas
needed for the education of the scl1ool children in this area;
regardless of whether that is included or not in this annexation suit, it will still be there for the education of the
school children because it will belong to the County and the
County 'vill tax it and they will have that taxable revenue.
Now then, it cannot later come into the City unless the Court
in its wisd01n sees that that actually belongs to the City of
Roanoke more than any other area, but the issue at this
time is : Should it be brought into Salem? And we see no
July, 1966 evidence to support the contention of any of the
page 291. ~ proponents on this issue.
There was no request of the two property
owners that this come into the Town of Salem. There was
no request for services on their behalf. Geographically it is
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a finger into the City of Roanoke. The evidence is that to
go to the Material Yards, that the shortest route from Salem
is over two n1iles inside the City, and 'vhere there may be a
catastrophic fire or any accident of any type, necessitating
an ambulance to go there or the police to go to the ~Iaterial
Yards, you have to go a minimum of two miles or nwre than
two 1niles inside the City of Roanoke.
N o'v furthermore, to both the ~1a terial Yards and the
Roanoke Electric Steel, the City and only the City is furnishing sewage and water. The unit itself, or the Norfolk and
Western itself is furnishing some part of its own 'vater,
but as a governmental unit the City is the only one that is
supplying to the l\1aterial Yards and is now supplying quite
a bit of water equally to more than one hundred thousand
gallons per day to a top of over two hundred and hventy-five
thousand gallons per day to the Roanoke Electric Steel at
this tilne. No"r, it has been suggested that a road could be"could be" put from the 'J~own of Sale1n to these
July, 196() areas. But no road is proposed to it and no road
page 292 ~ is no'v proposed, and there is a very logical
reason that no road is proposed front Cherry
Hill into Roanoke Electric Steel plant, because to do so yon
would go right through the residential area-and a nice
residential area it is. Furthermore, you'd be p;oing do,vn
quite a deep ravine, so it 'vould not be logical to do so; it
would not he logical to put any otlwr road or ~ntrance,vay
than the entrance,vay that now exists.
I submit that the evidence also shows that there is no
plan or proposal for the future to get to the ~faterial
Yards. There 'vas evidence yesterday subtnitted lJy the City
~1anager of ·Salem that some future date that 117 1i1ay conH~
over the Norfolk and Western tracks, and at a spot which~
as identified by the Director of Public Works of the City of
Roanoke, at a spot about eigh-tenths of a n1ile beyond the
Material Yards, the upper-most limits of tl1e ~Iaterial Yards.
A map was shown and was introduced in evidence sho,ving
that it 'vas not practical and, in fact, almost ilnpossible to
construct a road alongside, if such a road ever is brought
into existence. So consequently, as a means of access, botl1
of these logically belong 'vhere they are and, if not, is to be
annexed at the now pending snit before this Court, which
'vill· probably be tried at sonte future date this
~July, 1966 year.
page 293 ~
No'v I will con1n1ent on the evidence just a
little. I don't think that a case has been proven.
rrhere 'Vas no COlnmunity of interest survey given in this
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case; there was no evidence shown that Salem needed the
land, that is being annexed or any of the land in the Corridor. My friend and colleague in the Senate talked about the
cooperation that exists between the County of Roanoke and
the Town of Salem, and I think that cooperation existed in
the preparation of this suit and very much in its trial. But
I do not feel that there has been a case showing that as a
matter of con:venience or necessity that this area should be
annexed to the Town of Salem. Thank you.
Mr. Moore: V\Tould the Court endure just one word of
rebuttal?
· Judge Hoback: Not till we finish all the others.
Mr. Moore: Excuse me.
Judge Hoback: Mr. Walker, do you wish to make a statement¥
Mr. Walker: May it please the Court, I will be very
brief. As the Court already knows, the Appalachian Power
Company is a publicly owned utility regulated by a Federal
Bureau and the Federal Government and the State Corporation Commission. If the Appalachian Power
July, 1966 Company has to give up its franchise of the Town
page 294 ~ of Salem, it will have to do so as soon as the
.
Town of Salem's boundaries are expanded and
the Appalachian Power Cmnpany loses all customers in the
additional areas which are served and whi.cll use less than
fifty horsepower electricity, which is, in effect, all the domestic users.
.
. Appalachian Po,ver has spent a con~iderable amotmt of
money and time in developing the environs around that particular Town, or a particular town such as Salem, in putting
in facilities, lines, poles and so forth. For this reason, the
loss of 'revenue to the Power Company, it opposes the annexation, admitting that presumably the fair market price of
whatever facilities are in the annexed area can be negotiated.
But still it results in a net loss to the Company of revenues,
basically the difference between the wholesale and the retail
price of electricity. Thank you.
Judge Hoback: Any other Interveners or anyone else to
wish to make any remarks 1
(There was no response.)
Judge Hoback: All right, Mr. Moore.
·Mr. Moore·: If Your Honor please, just a thirty-second rebuttal. Mr-. Hopkins said that no· one petitioned in this area
:
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here (indicating). Again I know the Court is getting tired
of hearing about comments and about coming into
July, 1966 the Town of Salem. liowever, there is no one
page 295 ~ there qualified to petition to cotne into the Town
of Salem. I would just like to call the Court's
attention to the fact that neither the Norfolk and Western
Railroad nor the Roanoke Electric Steel have either filed an
answer in this case, nor neither have been represented here
opposing this annexation. Thank you.
Judge Hoback: The Court 'viii take a brief recess.
(The·reupon, a recess was taken from 3:53 o'clock P.M. to
4:25 o'clock P.M.)
Judge Hoback: The Court, after conferring, desires to
take this matter under consideration. The Court will meet
and discuss further the matter before it tonight, and if we
can come to any conclusions, the report or the decision of the
Court will be brought in tomorrow morning.
We would like to convene Court at 9:00 o'clock and regardless of whether any conclusions or recommendations are
brought forth or not, we would like for the Counsel to be
ready to proceed with the vie'v in the other case starting at
10 :00 o'clock tomorrow morning. So the Court is adjourned
until 9 :00 o'clock tomorrow morning.
(Thereupon, Court adjourned at 4:25 o'colck P.M., Tuesday,
July 12, 1966, to reconvene tomorrow morning,
July, 1966 July 13, 1966, at 9:00 o'clock A.M.)
page 296

~

TliiRD DAY OF TI-IE
PROCEEDINGS

(Thereupon, Court adjourned at 4:25 o'clock P.M., Tuesday,
convened pursuant to the previous day's adjournment.)

PlOTE: (SamP parties prPsPnt as heretofore noted.)
Judge Hoback: I van R. Young, et al, against the Town of
Salem, et al. Court's Opinion.
This Court, after having heard the evidence and having
considered the exhibits and the vie,v, and having balanced
the equities of the case, is of the opinion that necessity and
expediency of annexation exists as to the area sought herein
to be annexed after considering the best interests of the
County and the To,vn, the best interests, services to be
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r~ndered, needs of. the area to
i~terests of the remaining portion

be annexed, and the best
of the County.
The Court, is, therefore, unanimously of the opinion that
all of the area described in the petition and the proceedings
herein, and known as the "Corridor", should be annexed
to the Town of Salem.
The terms and conditions of annexation are:
That the Town of Salem within five years from the effective
date of annexation, and in accordance with the time schedule
set forth in the Town exhibits shall furnish the
July, 1966 improvements as set forth in Town exhibits D,
page 297 ~ J, K and L and shall also furnish to the area
annexed all other to'vn services now furnished the
other citizens of the Town of Salem.
All costs of these proceedings shall be paid by the Town
of Salem including the costs of the Commissioners heretofore
appointed herein.
The effective date of annexation shall be at Midnigl1t,
December 31, 1966.
·
A proper Order may be prepared by Counsel carrying out
the decision of this Court, and 'vhich Order shall embrace
the various motions made, the rulings of the Court thereon
which have not heretofore been set forth· in prior Orders,
and the Order shall also note 'vhere requested any exceptions
on the part of Counsel for any of the parties he-reto, and
shall likewise contain an accurate metes and bounds description of the area embraced within the "Corridor" to be annexed
to the Town of Salem; and shall likewise contain a provision
that if, 'vithin five years after the annexation Order is ·entered, the Town of Salem becmnes a city, that it shall from
and after it becomes a city make snch payments as are provided for or recognized in Section 15.1-1042, Paragraphs· C
and D of the 1950 Code of Virginia as antcnded,
.July, 1966 as this Court shall at that thne fix and determine.
page 298 ~ The Court 'vould like to have a conference 'vitl1
Counsel at this tim~.
IN CHAMBERS
Judge lloback: .L~ll right, gentlernen.
.
Mr. Martin: Counsel for tl1e City of Roanoke excepts to
the finding of the Annexation Court and will set forth its
exceptions in writing at the titne that the Order is entered·,
including all the exceptions heretofore made to the varionR
rulings of the Court during these proceedings.
,Judge Matthews: I take it these gentlemen would like to
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have your exceptions now so they can have them in the
Order. You could just write them out, you know. Go to the
office and just write them out and take a little more time to put
them in the form you want it.
Mr. Martin: We will 'vant to set them out.
Judge Matthews: Is that all you want, just what you've
got hereY
Mr. Martin: We want to set tliem out, but 've said we
would set them out before the Order is finally drafted.
Judge }r{atthews: 'Vhat I was suggesting is that you sort
of 'vork them up no'v right quickly and give them to them, and
that they can have them when they start preparing the Order.
Would that be all right?
Mr. Hopkins: "\Ve will give them to them as
July, 1966 soon as 've can get them to them, Your I-Ionor.
page 299 ~ Judge Matthews: I know you can't do it now.
Mr. Martin: I was confused. I thought you
wanted them right now.
Judge Matthe,vs: Well, Saturday or Sunday evening sometime (laughter). Well, do it tonight.
Mr. Ammen: Judge, may I note my exception?
Judge Hoback: You hadn't been here.
Mr. Ammen: Well, I have been in and out, Your Honor.
Judge Hoback: Sure, go ahead.
Mr. Ammen: Counsel for Robert F. Turner and others,
Interveners in the I van R. Young case against the Town of
Salem, respectfully except to the Court's ·ruling in awarding
the territory to the Town of Salem, especially the Norfolk
and Western Material Yards and the Roanoke Electric Steel,
since that territory was requested in a suit previously filed
under the style of Blanche W. W eddie, et als, versus the
City of Roanoke and the County of Roanoke.
We also respectfully except to the Court's refusal to consolidate those two cases for trial. Thank you.
Judge Hoback: Yes, sir. Anybody else? Well, if not, we
will go on to the next case.
,July, 1966

(End of proceedings.)

page 300 ~ The attached transcript of proceedings in three
;·.
parts is endorsed as containing all the testimony
that was introduced and other incidents of the pre-trial
conferences and trial, all questions raised and rulings thereon,
and the exceptions noted, in the case of I van R. Young, et als.
v. Town of Salem and County of Roanoke, tried in the Circuit
Court of Roanoke County, Virginia, the said pre-trial cori-
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ferences having been held on J nne 3, 1966, and transcribed
by Marcus A .. Bieler ; and J nne 30, 1966, and transcribed by
John H. Spangler; and the trial on the 11, 12 and 13 of July,
1966, and transcribed by Marcus A. Bieler.
Notice of the presentment of the attached transcript in
three parts for certification by Judge Frederick L. IIoback,
one of the tl1ree Judges 'vho presided at the hearings, is
hereby 'vaived.
WILLIAM B. HOPIUNS
Of Counsel for the City of Roanoke
ROBERT C. FITZGERALD
Of Counsel for the County of
Roanoke
W. H. JOLLY
Of Counsel for the Town of Salen1
NOR:l\'IAN R. ~1:00RE
Of Counsel for the Petitioners
July, 1966
page 301

~

.JUDGE'S CERTIFICATE

I, Frederick L. I-Ioback, Judge of the Circuit Court of
Roanoke County, Virginia, one of the three Judges 'vho presided over the annexation case of Ivan R. Young, et al versus
Town of Salem and County of Roanoke in said Court, at
Salem, Virginia, at the pre-trial conferences thereof on June
3, 1966 and June 30, 1966, transcribed by Marcus A. Bieler
and John H. Spangler, respectively, and the trial thereof
on July 11, 12 and 13, 1966, transcribed by Marcus A. Bieler,
do hereby certify that the foregoing transcript in three parts
to which this certificate is attached is a true and correct copy
and report of the evidence, the. objections and exceptions of
the various respective parties as therein set forth, and other
incidents of the said hearing of the said cause. As to the
original exhibits introduced in evidence, as shown by the
following report, to-,vit: "Town E~ibit A" (base ma]J showing. area and territory to be annexed), "Town Exhibit B"
(map dated October 8, 1965-existing land use of area to be
annexed), "To'vn Exhibit C" (map dated October 8, 1965~
proposed land use· in Corridor Area) "Town Exhibit D'
(report dated June 3, 1966-extension of water 'vorks systeii\
to existing Corridor Area), "Town Exhibit E" (map, lVIay
25, 1966-existing sanitary sewer systen1 in Corridor Area),
".Town Exhibit F" (annual report of Town of Salem ending
June 30,, 1965), "Town Exhibit G" (estimated revenues Q~
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Gor-ridor. Area), "Town Exhibit. H" (statement <d.Lbonded
debt· of Town of Salem, July 1, 1966), "Town :E;Jhibit·::L¥
(Fifth annual report of Roanoke Countyt 1965), '~TQwn E~~
hibit J" (proposed fire department personnel and
July, 1966 equipment for Corridor Area), "Town Exhibit
page 302 } ·K" (proposed police department personnel and
·
, equipment for Corridor Area), "Town Exhibit
L" (proposed capital expenditures for Corrido:r;:! Area.),
"County Exhibit No. 1" (prospective loss of nex tax revenue
to County), "County Exhibit No. 2" (resolution of Board of
Supervisors of Roanoke County, July 7, 1966), "County Exhibit No. 3" (letter dated February 17, 1966 to Mr. Joseph
Brogan), "County Exhibit No. 4" (letter dated March ·.2;
1966 to Mr. Paul B. Matthews}, "City Exhibit No·. 1" (ID:ap
showing water lines), "City Exhibit No. 2" (qualifications
of Mr~ 'William H. Richardson), "City Exhibit No.·3"· (map),
"City Exhibit No. 4" (map), "City Exhibit No. 5" (map),
"City Exhibit No. 6" (petition), "City Exhibit No. 7" (qualifications of Mr. Glynn D. Barranger), "City Exhibit No. 8"
(map), "City Exhibit No.9" (map), which have been initialed
by me for the purpose of identification, they shall be transmitted to the Supreme Court of. Appeals as a part of the
record in this cause in lieu of certifying to said Court copies
of said exhibits.
And it appearing to the Court that the attorney for the
petitioners and the attorneys for the defendants and the
attorney for the intervener have signed the transcript of the
testimony and the other incidents of the trial at the end
thereof and said transcript was tendered and presented to
the undersigned for certification 'vithin sixty (60) days after
the final judgment and 'vas signed by me within seventy (70)
days.
I also certify that the Court Reporters reporting said case
were sworn to take do'vn and transcribe the proceedings
faithfully and accurately to the best of their ability.
GIVEN under· my.hand this the 30 day of Sept., 1966.
July, 1966
page 303 }

F. L. HOBACK, Judge ,

I, Miss C. Logan, Clerk of the Circuit Court of
Roanoke County, Virginia, do certify that the foregoing report in three parts of the testimony, exhibits, motions,
objections and exceptions and other incidents of the pre-trial
conferences and trial in the case of I van R. Young, et al
yersus Town of Salem and County of Roanoke, together with
tbe original exhibits therein referred· to, all of which have
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bee:w:t duly authenticated by the ·Judge· of said :Court~ w:ere
iodged :ana filed with me as Clerk of the said ·Court· on ·the
~Oth day- of September, 1966.
. . ·;

N.C: LOGAN
Clerk of the Circuit Court of
Roanoke County, Virginia
July, 1966-

•
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Part II
6j30j66
page i ~ VIRGINIA :

IN THE CIRCUIT COURT. OF THE COUNTY
OF ROANOKE
BLANCHE W. WEDDLE, ET AL,
Plaintiffs
Vs.

CITY OF ROANOKE
AND
COUNTY OF ROANOIOD,
Defendants
IVAN R. YOUNG, ET AL
Plaintiffs
Vs.

TOWN OF SALEM, ET AL
Defendants
AND
TOWN OF SALEM,
Plaintiff
Vs.

COUNTY OF ROANOKE,
Defendants

\

~.
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APPEARANCES:
J\tlr. Vv. G. Am1nen, Roanoke, Virginia, Attorney for Blanche
W. W eddie, et al.
Messrs. W. L. Martin, James E. Buchholtz and
Part II Paul S. Barbery, Martin, Hopkins & Lemon, Roa6j30j66 noke, Virginia Of Counsel for City of Roanoke
page ii ~ Mr. Ed,vard H. Richardson,. Salem, Virginia, Mr.
Robert C. Fitzgerald, Fairfax, Virginia Of Counsel
for County of Roanoke
·
Mr. John L. Walker, Jr., vVoods, Rogers, J\tluse, \Valker &
Thornton, Roanoke, Virginia Attorney for Appalachi~n
Power Co., intervenor in I van R. Young, et al vs. Town of
Salem
Mr. Norman R. Moore, Salem, Virginia Attorney for petitioners in Corridor suit
Messrs. R. S. IGme and W. H. Jolly, Kime & Jolly, Sale1n,
Virginia Of Counsel for To\vn of Salen1
Mr. Ernest W. Ballou, Roanoke, Virginia Attorney for
1048 Petitioners in the Town of Salem
The above-styled cases were heard before the Hon. F. L.
1-Ioback, Judge of the Circuit Court of the County
Part II of Roanoke, State of Virginia, on the 30th day of
6j30j66 June, 1966.
page 1 } Mr. Ammen: If Your :Honor please, at this time
I'd like to offer a formal written motion in the caseof Blanche W. W eddie, et al, vs the City of Roanoke and
County of Roanoke, for annexation of the territory described
in the petition. If Your Honor please, I 'vould like to offer for
filing the original notice, which has been mai}ed to all counsel
of record in all three annexation suits pending before the
Court-the Blanche W. 'yeddie case, the To'vn of Salem vs
County of Roanoke, and the I van R. Young, et al vs Town
of Salem. We will move today to consolidate the Blanche W.
Weddle case with the Town of Salem case and the I van
Young case under the provisions of Code Section 15.1-1037.
If Your Honor please, I would like to file a \Vritten 1notion
in the Blanche W. Weddle case, that this case be consolidated
with the Ivan R. Young case and the Town of Salem case
under the provisions of the Section heretofore cited.
.If Your Honor please will the Court plan to rule on this
motion this morning!
The Court: You didn't file the original letter in
Part II which you requested the other two judges be con6/30/66 vened; do you wish to file that, too?
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·Mr. Ammen : Yes, sir; I would like to file that.
The Court: Will you give copies to opposing
counsel of the letter T
Mr. Ammen: I gave them copies of the notice.
The Court: Suppose you give them copies of the letter,
too.
Mr. Richardson: May it please the CourtYr. Ammen: If Your Honor please, do you want three
copies of the letter Y
The Court: For 'vhat?
Mr. Ammen: That you just requested?
The Court: No, I don't need but one.
Mr. Ammen: I don't understand 'vhat the Court wanted me
to do.
The Court: I wanted you to file completely-what you sent
to me, addressed to the other two judges.
Mr. Amn1en: That is the copy of the letter I would like
to ask the Court to file.
The Court: We don't have hut one judge so far, so I don't
kno'v whether 've'd need two copies.
}[r. Ammen: This letter asks IIis l-Ion or to convene two
three-judge courts to rule on these motions-which
Part II I have given notice of, and if it \Vou]dn't convene
6j30j66 that, that the cases be consolidated;
page 3 ~
The Court: vVe 'vill proceed 'vith this in just a
moment. Anything further yon have at this time?
Mr. Ammen: No, sir.
Mr. Richardson: !-Iay it please the Court, n1y understanding, the vVeddle case is not yet in Court, until it is determined
whether or not 51% of the voters have petitioned to come in.
As the Court well knows, there has been filed a number
requesting that their names be 'vithdra,vn, and I 'vonld like
to file this n1otion, a copy of 'vhich has been given to each
opposing counsel, asking that a Cormnission be appointed to
determine, first, whether there 'vas 51%1, and if there is no'v
51%, after they are permitted to withdraw.
The Court: Do you have the original Y
Mr. Richardson: Yes, sir.
The Court: This is 1\fr. A1nmen's motion?
Mr. Ricl1ardson: I hand yon his motion, Judge.
The Court: Let n1e ask the County of Roanoke and the
City of Roanoke, who are the Defendants in the W eddie case,
if they concede there are 51% of qualified voters as required
by law, or do you wish to inquire? ·
Mr. Richardson: That's the purpose of the moPart II tion.
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Mr. Martin: The City· will concede there is 51%~
Mr. Fitzgerald: There have been a number of
people who purportedly, after having signed the
petition, have requested the Court before this date-before
this return date, to remove their names and withdraw· as
petitioners; and. we take the position that originally, with
their names on there, there 'vas a question as to the 51%.
And, certainly, with those petitio-ners off the petition, there
is not 51%. And we think a commission ought to be appointed
to check the names to determine which of those names are
on the orginal petition, who have reque·sted their names be
removed, and be withdrawn as petitioners, and giv~~ the
Court the benefit of the resulting percentage.
Mr. Ammen: Now, if Your Honor please, is the Court going to rule on the motion to consolidate?
Mr. Fitzgerald: I don't think the Court can rule on anything until this jurisdictional question is cleared up.
The Court: Do you concede that?
Mr. Ammen: No, sir.
The Court: Suppose there aren't 51% on your petition?
Mr. Ammen: Our suit filesPart II
The Court : The first order would be to determine
6j30j66 i'f there are 51%.
page 5 ~ Mr. Ammen : In that case, if Your Honor please,
I, as counsel for Blanche W. W eddie and counsel
for Conrad Stone and others, intervenors to the Town of
Salem~ and Robert F. Turner and others, intervenors on the
suit which is styled I van Young vs the Town of Salem,
respectfully move the Court that those cases be continued
until this question of the voters can be determined in the
Blanche W eddie case. I make that motion on the grounds
that the statute clearly says that in any case where there is
no overlap in any two cases-there was an overlap-shall be
consolidated; and if those cases are permitted to go to trial
it could well be that overlap 'vould end up in the To'vn of
Salem, and our clients 'vould have no right to request it. .
The Court: Your clients have filed separate petitions to
intervene, and have been permitted to intervene, as I understand it, both in the I van Young cas<~ and in tl1e Town of
Salem case.
::M:r..Ammen: Twenty-five, I believe.
The Court: Twenty-five?
Part II
Mr. Ammen: In each.
6j30j66 . The Court: All right. Then they have a right to
page' 6 ~ be heard in those particular cases. Mr. Am_m~n; I
am not passing on anything at the present time, but
6j30j66
page 4

~
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for ;a point of inquiry; how would yon. suggest· counsel consolidate the cases, with judges in each one?.
Mr-. Amrnen: If Your Honor please, we have motions.The Court : Who is "we" Y
Mr. Ammen: Blanche Weddle-I represent her. Our petitioners have motions prepared; if I would be allowed to file
them, it would be clear. I 'vill file them in the alternative.

•

•

•

•

Part II
6j30j66
page ~.6 ~

•
Part II
6j30j66
page 17

•

Mr. Moore: If there was a motion 1nade by Mr.
Ammen to continue the Ivan R. Young case to get
the three-judge court here, as counsel for the petitioners in the Ivan R. Young case, I oppose any motion to
continue that case. It could do nothing but delay the case.
The case has been filed since last fall, and it's set for trial,
and I oppose any move to continue it.
Mr. Ammen: I assume he's objecting to the motion I made!
The Court: Yes, sir.
Mr. Ammen: If Your Honor please, the intervenors I
represent in the Ivan Young case are also petitioners in the
Weddle case, and we have this overlap, and 've feel that we
have 51% or better petitioners, and that our case 'vill lie,
and their rights 'vill be highly jeopardized if the Ivan Young
case is allowed to contin:ue because of the overlap. And I at
this time offer a motion in the I van Young case on behalf
of the intervenors Robert . H. Turner and others, that the
Ivan··.R. Young case be consolidated with the Weddle case.
The Court: You want me to pass on that now? This
motion was tentatively presented to the threePart II
judge court at the pre-trial conference, and the
6j30j66 three-judge court advised you, of course, the Wedpage 18 ~ dle case, not having matured, you a1·e not in a
position to make such a motion: Since this time,
and pursuant to your request, I endeavored to get the judges
present-they could not on such short notice, because this
was' only received on Monday.
·
Mr. Ammen: I realize that.
· The· Court: But I am authorized, on behalf of the three~
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judge court in the I van R. Young case, to deny the motion.
And you except. The case was set for the 11th.
Mr. Ammen : The record will show I made a motion to
continue.
The Court: Along with all the other nmnerous n1otions that
have been made.
Mr. J oily: On bel1alf of the Town, I'd like to direct an
inquiry to Mr. Ammen. As a matter of fact, unless the Ivan
R. Young case is in the area of the so-called overlap, there
are no residents there, so far as the Town of Salem is
advised.
Mr. Ammen : That's right.
Mr. J oily: So the intervenors in the I van Young case, none
of them live in this overlap, and are not affected
Part II
directly?
6j30j66
Mr ..Ammen: You are unquestionably right. And
page 19 ~ by the same token, none of the petitioners in the
Ivan R. Young case live in the N&v\T 1naterial
yard.
The Court : \Ve will try the I van Young case corrnnencing
July 11.
Mr. Martin: In the I van Y o1mg case, I would like-yon say
you are going to try it on the llth ~ I would ]i}{e to again
apprise the Court that the City of Roanoke is l1aving difficulty in preparing its defense, due to the com1nitments of
its engineers, and 've would like to continue both the Ivan
Young and the Salern case for 60 days, which will not carry
over past the first of the year-and this is 1nade seriously,
even in regard to the ruling of the Court, because I think H
'vill eventually save ti1ne of the Court; if W(~ art~ not, if we
have the exhibits and the preparation that's necessary, it's
going to take a 1nuch longer time. I _brought a member of the
staff of Hayes, Seay, Mattern & 1\tlattern here this rnorning,
and he will be glad to tell you their situation. I am not as
familiar with it, actually, as some of them are. But 've fee]
it 'vould be beneficial to the Court, and really to all tht~ parties
concerned-and 've are not trying to get any"\vher<~
Part II
-so that 've think it can he tried so that it-the
6j30j66
orders would go into effect the first of the yearpage 20 ~ and 've are not trying to get any continuance that
'vould- stop that. We think 60 or 70 days w·onld
give us time, and we ask the Court to please consider continuing calling together the Court, and let us offer the evidence. We are going to try one case following right after the
other,
. . Your Honor .
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The Court: That's the way they have been brought-one
right after the other.
Mr. J\~Iartin: I am talking about the preparation of it, so
far as engineers' data and so forth is concerned-that has
to be considered, also.
The Court: Mr. Martin, these motions were taken up when
we had the pre-trial conference about the various subjects,
and the three-judge court at that time denied the Ivan R.
Young case. It has been pending since the fall of 1965. The
firm of Hayes, Seay, Mattern & ~Iattern, to the Court's own
personal knowledge, has 300 or better mmnhers of the firm.
The motion 'vas denied then, and I am authorized, on behalf
of the three-judge court, to sustain it. \Ve all have busy
circuit court dockets. We have allocated tl1e time. vVe have
rearranged all of our dockets. The three other
Part II
judges made arrangements to be here on July 11.
6j30j66
And the motion for continuance is denied. We will
page 21 ~ try the case on the 11tl1 of July.
Mr. Martin: If Your Honor please, I would like
to except to the ruling. And would it be possible that this
exception be carried over~
The Court: This is about the third time vou have made that
exception. It's in the prior record.
·
Mr. Martin: I want those reasons in it.
Mr. Ammen: If Your Honor please, I have filed one 1notion
in the Weddle case for consolidation with both cases-wh1ch
the Court has refused to rule on at this tilne, pendingThe Court: The Court hasn't refused to rule on anything.
Until it is determined you are actually in court, there's nothing to rule on.
Mr. Ammen: I note an exception to that.
The Court: To 'vhat?
Mr. Ammen: There is nothing to rule on.
The Court: Concerning a consolidation, until yon determine you have 51%, ho'v is there any other motion you
could make?
Mr. Ammen: I filed the motion in the I van Y onng case in
the alternative, and I have noted my exception.
Part II
The third alternative, I 'vould like to file a
6j30j66
motionpage 22 ~ The Court: Yon are withdrawing all other motions?
Mr. Ammen: Making these in the alternative.
The Court: Making these in the alternative?
Mr. Ammen: Yes, sir-in the Town of Salem suit, that
the To'vn of Salem suit be consolidated. This motion is being

s&
inade· oil
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behalf of: the ':intervenors With Oonrad Stone, that
the case of the Town: of Salem vs County of Roanoke··be
consolidated with the Weddle case.
··
The Court: Which motion is filed and overruled. And note
the, ex~eption ?n behalf of counsel for the intervenors .~nd
thE!· petitioners m the Oak Grove case, and others.
v ·:Yr. Amnien: Yes, sir. And just for the recor(J., I'd like
toL·make a ·motion· to continue that case-which I know· the
:t-Qdge will overrule.
·.·:The Court:· What case are you talking about?
:·:Mr. Ammen :·The Town of Salem.
'·. The Court: Motion is overruled.
:; Mr~ Martin: I would like to go into my motion for continuance. I have been advised by Hayes, Seay, Mattern &
l\{attern that only three people work on annexation; and in
~:
view of the Court's statement, I would like that
Part II
to be shown in the record, if it please Your
6/30/66 Honor.
page 23 ~ The Court: Also put in the record how many
engineers they have, Mr. Martin-that might help.
Mr. Martin: They tell me they have three people who work
on annexation.
Mr. Kime: I'd like to call the gentleman's. attention to the
fact that there already has been filed in this case a report
which shows a cmnpl~te water map made by Hayes, Seay,
Mattern & Mattern, and so forth.
·'The Court: Any other motions to be made Y
· Mr. Kime: We paid for it.
Mr. Martin : I have one other petition, Your Honor.
The Court: That 9ught to help the paper business. This is
a: petition to intervene in the Town of Salem?
· Mr~ Martin: Yes, sir.
The Court: I believe the dead line, as I recall, is July 1.
The petition will be received and filed.
Mr. Ammen: If Your Honor please, I would like-this
isn't anything new: T~is is the original notice that was served
on all counsel of record in the Ivan Young case-that I
'vould make the 1notion which I made today for consolidation, and I 'vould like for the Court to have three
Part II
copies.
6/30/66
The Court: Motion for consolidation Y
page 24 ~ Mr. Ammen: Motion for consolidation of th£.
suits. I am not interested in the Valley consolida:tion.
The Court: All right.
t
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... ·Mr. ~me~ :....:And that ~ .~e original; a~d:. the T.o"mj~qf
Salem-the notice for. consolidation of the cases.
. ...
The Court: A~ything further!
..
· ·:;:·::.:'
Mr. BaJlou: Can I get~ the act, too~
:The Court: Yes,:sir.
. . .
. .. ~··.. !
Mr. Ballou: Judge, . I have .a motion which .I .know .V{1Q
be overruled. I feel like I. ought to .make it on behalf of. . ~y
clients..This is the motion on behalf of my clients and· th~
petitioners for consolidation of the Roanoke Vall~y, P9t~
in the City and County, to continue all annexation until' ~he
consolidation matter is disposed of, either. favorably or ··l;lnfavorably to what parties there are. I think 've have got
at this time four annexation cases pending in the valley,. rumors of more, and we have got annexation and conso.~~~ai
tion troubles, and I just feel that the consolidation. matter
could dispose of a lot of annexation problems and could not
-I'd like to move they all be continued.
Part II
The Court: That is labelled Town of Salem.Y
6/30/66
Mr. Ballou: I will file one in each case.
page 25 ~ The Court : In each caseY
Mr. Ballou:. Yes, sir.
The Court: Counsel for all and sundry parties unite in tJl~~
motion'
.,
Mr. Jolly: No, sir. Town of Salem opposes it.
The Court: The City of Roanoke1
·:··
Mr. Martin: .We unite in it.
.
Mr. Ammen: That is a joint motion made by three of' us.
The Court: Well, the motion is overruled. The Court· }~as
no power to continue any case simply because consolidation
studies are in the making. It is the Court's advice or understanding that petitions have been filed 'vith the governmenta1
authorities in the County and City under the consolidation
statutes. It is the duty of the governing bodies to effect
a plan of consolidation, and failing .to do tha:t, the court~
would then have to appoint a commission. Six months }jtas
not elapsed since the filing of the petition, and thatmatter
is not before the Court at the present time. Overruled.
Mr. Martin: I don't know 'vhether-in my n~q,
Part II
tion to continue, I would like to add to that motion
6/30/66 .to continue. The motion is on the grounds ~h~t
page 26 ~ there have been motions on each side to consq\i:date all the suits into one annexation suit.
...
The Court; I understand. You might incorporate in
motion different judges on each case and different defenda~tft
And apparently the annexation statutes.n,ever ·envisioned ~pur
pending annexation cases in the small area.
.I

your
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·Mr. Martin: I am glad you put that in the record. We
take the position that the statute governs.
The Court: Yes, sir. The statute governs-but it doesn't
explain ho\v you can consolidate one case with three judges
in it with another case 'vith different judges in it.
.
Mr. Martin: We take the position that the first court
takes precedence, and it's all tried in that court.
The Court: I know that's your position. It's not my position, or the Court of Appeals', because they have appointed
the judges in the three different courts. At any rate, that
can go up.
Mr. Martin: I \Vant the record to show it, as part of my
motion to continue, if you please .

•
A Copy-Teste :
~oward

G. Turner, Clerk.
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