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~5. Number of Copies. Twcnty-fi., ·e copies of each brief shall be filed "With the
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§6. Size 311d Type. Brie-ts s11all he niM inches in length anti six: inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not
less in size, as to heig:ht and width, than the trpe in '\vhich the record is printed. The
record number of the case and the nau1cs and addresses of cotinsel submitting the brief
shall he printed on the front cover.
·
~7. Effect of Noncompliance, lf neither party has filed a brief in compliance with
the re<1uir,.-ments of this mle, the Court ,vi11 not hear oral :i.rgument. If orie party has
but the other bas not fi led such a brief, the party in default will not be heard ora lly.
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H. G. Turner. Clerk .
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AT RICHMOND

Record No. 4 324
VIRGINIA:
In tbe Suprem e Court of Appeals held at the Supr eme Court
of Appeals Buildillg in tbe City of Richmond on Tuesday the
15th day of June, 195-1-.
XEHI BOTTLING CO:.\IP A~Y, I~CORPORATED,
Plaintiff in Error,

against
l"i'RED 0. LA:JIBERT,

Defendan t in Error.

From the Circui t Court of Tazewell County.

Upon the petition of The N ehi Bottling Co mpany, Incorporated, a writ of error and Mt]Jerscrleas is awarded it to a judgment r ende red hy th e Circui t Court of T azc\\·cll Coun ty on the
8th clay of :.\Iarch, ] 95-1-, in a certain notice of motion for judgment tben ther ein depending wherein Freel 0 . Lambert was
plaintiff and the petitioner was defendant, upon the petitioner
or . omc one for it, ente ring- into hond witb sufficient security
before the cle rk of the sa id circuit court in the penalty of se-vcnteen thou sand dollar s, with condit ion as the law direct s.
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MOTION FOR JUDGMENT.
To: The Nehi Bottling Company, Incorporated.
You are hereby notified that the undersigned. Fred 0.
Lambert, moves the Circuit Court of Tazewell County, Virg·inia, at the Courthouse of said County, for a judgment
against you for the sum of Fifty Thousand Dollars ($50,000.00), which is due and owing by you to the undersigned for
the damages, wrongs, and injuries l1ereinaf ter set forth, towit:
That hertofore, to-wit, on or about the 15th clay of April,
1952, in the daytime of that day, the plaintiff, Fred 0.
Lambert, was driving and operating· a certain motor vehicle,
to-wit, a Chevrolet automobile, in a prudent and lawful manner, and at. the time he was starting to proceed in a Westerly
direction toward Richlands, Virginia, upon said primary highway known as U. S. Highway Route No. 460 in the Town of
Cedar Bluff, Virginia, and at the same time, William Vance
Dunford, Jr., your duly authorized employee, servant and
agent, then acting as your said empl0yee, servant and agent,
and within the scope of his employment as such employee,
servant and ag·ent, was driving· a Dodge truck for you and in
the course of his employment for you which truck was owned
by and belonged to you, over and along said road and highway
as the plaintiff was driving his said car, and was coming from
the opposite direction, namely, from Richlands, Virginia, in
an Easterly direction toward Tazewell, Virginia, and thereupon, it was the duty of your employee, servant and
page 2 ~ agent, wl1ile driving said truck in the scope of his
employment, along· said road and highway, to drive
said truck to his side of said highway so that said truck might
pass the car of said plaintiff without running into and injuring
the said plaintiff and said car of said plaintiff and that it was
his duty to keep said truck under control at all times while
driving along said highway, and that at the time and plaM
aforesaid, your. employee, servant and agent did carelessly,
negligently, and unlawfully drive said truck at such a high
rate of speed and in such a manner tl1at your said employee,
servant and agent, acting for you and within the scope of his
employment as aforesaid, neg·ligently failed to drive said truck
in a lawful manner and failed to keep a proper lookout, but
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drove and ran said truck into and against said car with great
force and v:iolence and thereby caused serious and grievous
bodily injuries and wrongs to your said plaintiff, from which
your said plaintiff suffered four fractured ribs, one of which
perforated a lung, and from which your said plaintiff suffered
severe fracture of the right scapula and a severe separation
of the shoulder and otherwise. bruising and permanently in"."
juring said plaintiff.
That by reason of said negligence, carelessness, and unlawful conduct on the part of your said employee, servant and
agent, while acting for you and within the scope of his said
employment, and as a proximate result thereof, the undersigned plaintiff was seriously and grievously and permanently
injured and otherwise, and from said injuries he suffers to
this day and will continue to suffer in a permanent manner~
Wherefore, the undersigned, Fred 0. Lambert, is entitled
to recover damages from you on account of said wrongs in said
amount of Fifty Thousand Dollars ($50,000.00}.
page 3 } Given under my hand this 19th day of March, 1953.
FRED O. LAMBERT
By JOHN R. BOGGESS
Of Counsel.
BOGGESS .A.ND COATES
Tazewell, Virginia,
JOHN W. McC_LINTOCK, JR., p. q.
Richlands, Virginia.

.,

· (on cover)
Filed in the Clerk's Office the 20th day of March, 1953.
Teste:
H. ELMER KISER, Clerk
By ELIZABETH BELEW, D. C.
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GROUNDS OF DEFENSE.
The Defendant, The Nehi Bottling Company,'Incorporated1
as it grounds of defense to the motion for judgment in this
case, states as follows:

I.
TI1at neither the Defendant nor its agent, William Vance
Dunford, Jr., were g·uilty of any negligence which was the
proximate cause of the accident complained of in the motion
for judgment.
·

II.
That neither the Defendant nor its agent were guilty of any
negligence whtch· was a contributing cause to said accident.

IIL
That at the time of the accident complained of, Defendant's
agent, William Vance Dunford, J 1·., was operating Defendant's truck in a lawful and careful manner, wholly upon his
right-hand side of said road and while without any negligence
on the part of Defendant's agent, the Plaintiff drove his automobile across said highway into the line of travel of Defend.ant's truck; that the said Plaintiff entered said highway near
a curve and at a point where Defendant's agent could not
possibly have seen him except for a very short distance. and
although Defendant's agent made ev~ry effort humanly possible to avoid striking Plaintiff's car, the Plaintiff had driven
across the line of travel of Defendant's so suddenly and so
near to Defendant's approaching truck that is was impossible for Defendant's agent to stop said truck before striking
Plaintiff's car.
page 6

~

IV.

That Plainti:ff 's negligence ·was the sole proximate cause of
said accident in the following respects: .
(a) That he was operating said automobile without keeping
a proper lookout for traffic upon said highway;
(b) That the point at which Plaintiff entered said hig·hway
was so dangerously near a sharp curve in said road around
which Defendant's truck was approaching that the Plaintiff

N ehi Bottling Co., Inc. v. Fred 0. Lambert.
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was guilty of negligence in entering saidroad at said point;·:
(c) That the negligence of the Plaintiff was the sole proximate cause of said accident.
THE NERI BOTTLING COMPANY,
INCORPORATED,
By HUBERT PEERY
Of Counsel.
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•

•

(on cover)
Filed in the Clerk's Office Circuit Court of Tazewell County,
Virginia, April 8, 1953.
·
Teste:

.

ELIZABETH BELEW, Deputy Clerk.

•
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INSTRUCTION NO. 1.

The court instructs the jury that if you believe from a preponderance of the evidence in this case that William Vance
Dunford, Jr., at the time of the accident, was acting as Agent
of said Nebi Bottling Company, Incorporated, in: the scope of
his employment, and that at the time of the injury and collision with the car of Freel 0. Lambert complained of in this
case, if you further believe from a pr~ponderance of the evidence in this case that; the defendant's agent was driving said
truck at an unlawful rate of speed on said.highway and in a
reckless and negligent manner, and that by reason of such
speed, recklessness and negligence the collision was proxi..;;
mately caused, and that the plaintiff was free of neg·ligence
which contributed to the collision, then the plaintiff is entitled
to recover a verdict in this case, and you shall fix his damages
as hereinafter set out.
(liven 9-4-53.
V. L. S., JR., Judge.
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page . 18

~

INSTRUCTION NO. 2.

The court instructs the jury that if you believe from a preponderance of the evidence in this case that the defendant's
agent, William Vance Dunford, Jr;, in driving the truck mentioned in the evidence, failed to drive said truck, at the time
of the accident, at a speed, not greater nor less than was reasonably proper, having due regard for traffic, space and the
width of 'the highway and any other conditions then and there
existing, as shown by the evidence in this case, or did not keep
a constant and vigilant lookout ahead for other vehicles and
persons using· the highway, or did not keep his motor vehicle
under proper control, and that by reason thereof the collision
c;>ccurred between the truck driven by said agent and the automobile driven by Fred 0. Lambert and proximately caused
the injuries to Fred 0. Lambert, and that the said Fred O.
Lamber was not guilty of contributory negligence, then you
shall find for the plaiµtiff against the defendant and· fix his
da~ages as hereinafter set forth.
Given 9-4-53.
V. L. S., JR., Judge.

page 19

~

INSTRUCTION NO. 3.

·. The court instructs the jury that in cases of this kind where
the defendant interposes a plea of contributory negligence on
the part of the plaintiff as a defense against his rig·ht to recover, that such plea is an affirmative plea, and that the burden
of proving such contributory negligence on the part of the
plaintiff rests upon the defendant unless contributory negligence is disclosed by the plaintiff's evidence, or can be fairly
inferred from all of the facts and circumstances of the case.
Given 9-4-53.

V. L. S., JR., Judge.
page 20

~

INSTRUCTION NO. 3A.

The court instructs the jury that it is not necessary in cases
of this kind to have direct testimony to show excessive speed
on the part of the driver of a truck or automobile, but that evi-
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. clence as to the force of the impact of a collision or as to the
distance which an automobile or truck causing the injury overshot the point of the accident before being broug·ht to a standstill, may be considered by you, and that you may, also, consider the position of the cars after the accident and the damage sustained by them and that all these matters may be considered by the jury in connection with other circumstances,
and that they, together with all other circumstances, may be
considered by the jury in determining whether or not the
plaintiff has shown by a preponderance of the evidence herein
that the defendant's agent was driving the truck mentioned
in the evidence in this case at an excessive rate of speed.
Given 9-4-53.

V. L. S., JR., Judge.
page 21}

INSTRUCTION NO. 4.

The court instructs the jury that if they believe from the
preponderance of the evidence in this case and the court's instructions that the plaintiff, Freel O. Lambert, is entitled to
recover a verdict herein, they may, in estimating the damages
to which the plaintiff is entitled, take into consideration the
bodily injuries he sustained, his mental suffering; the pain
that he underwent; the loss of time he sustained; the effect of
the injuries he received on the health of the plaintiff; and his
physical condition as a result of his injuries, according to the
degree and probable duration thereof, and as to whether the
same are temporary or permanent; the inconvenience caused
to the plaintiff by his injuries; the loss of earning capacity
sustained by him a~ a result of his injuries; and assess his
damages at such sum as they may think just and proper under
the evidence in this case, not exceeding the sum of $50,000.00.
Given 9-4-53.

Y. L. S., JR., Judge.
page 22}

INSTRUCTION NO. 5.

The court instructs the jury that the plaintiff, Fred 0.
Lambert, was required to look down Route 460 for a reasonable distance, or such distance as would appear reasonable

Supre1p.e Court

g:

of Appeals of Virginia.

to an ordinarily prudent person under the circumstances then
existing, for approaching traffic. He was not required to
anticipate and foresee that the truck of the defendant, Nehi
Bottling Company, Incorporated, would be driven up the highway through the restricted speed zone at an excessive rate of
speed considering all the circumstances and conditions of the
road and hig·hway at the point of the accident, if you believe
from the preponderance of the evidence that the defendant's
truck was being driven at an -excessive speed at the time of
the said collision.
Given 9-4-53.
V. L. S., JR., Judge.
page .23

~

. INSTRUCTION NO. A.

The Court instructs the Jury that the burden is upon the
Plaintiff to prove by a preponderance of the evidence that the
neg·ligence of the Defendant, William Vance Dunford, Jr. was
th~ sole proxiinate cause of the accident in this case.
, Given 9-4-53 ..
V. L. S., JR., Judge.

page 24 ~

INSTRUCTION NO. B.

The Qourt instructs tl1e Jury that if you believe from tlle
evidence in this case that the Plaintiff, immediately prior to
the time of the accident complained of, was either operating
the automobile which he was then driving, without keeping a
proper outlook for traffic upon the highway; or was operating·
the said automobile recklessly and in such a manner as to endang·er life and property of other people using said l1ighway
at the time he entered the traveled portion of said highway,
then he was g·uilty of negligence; and, in this connection you
are further instructed that if you so believe from the evidence
that the Plaintiff was guilty of negligence and that such neglig·ence on his part was the sole proximate cause of the accident
complained of, or that such negligence contributed to causing
said accident, then you sball find for the Defendant.
. -Given 9-4-53.
V. L. S., JR., Judge.

Nehi Bottling Co., Inc. v. Fred 0. Lambert.
page 25}
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INSTRUCTION NO. C.

The Court instructs the Jury that if you believe from the
evidence in this ·case that the Plaintiff entered said highway,.
crossing the line of travel of Defendant's truck without keeping a proper lookout for approaching traffic and without exercising reasonable care and if you further believe from the
evidence that the Plaintiff was negligent in failing to keep a
propery outlook and in his failure to exercise :reasonable car~
and that such negligence was the proxim·ate cause of the accident 'in this case, or1 was a contributing proximate cause, then
you shall find for the Defendant.
Given 9-4-53.
V. L. S., JR., Judge.
page 26}

.,

INSTRUCTION NO. D.

. The Court further instructs the jury that even though yori
may believe from the evidence that the driver of the defend~
ant's truck was guilty of some act of negligence which pro:xi.::
:µiately caused the accident complained of, yet if you further
believe that the plaintiff was also guilty of negligence which
proximately contributed to cause such accident, then you are
instructed that the plaintiff is not entitled to any recovery iti
this case, and you shall find for the defendant.
Given 9-4-53.
V. L. S., ,JR., Judge.
page 27}

INSTRUCTION NO. E.

. The court furtl1er instructs the jury that as between the de-r
f endant 's truck proceeding- along the travelled portion of the
highway and plaintiff's automobile about to enter the travelled
portion of the highway from a parki_ng· are~ at the side of the
highway, defendant's truck had the right of way, and there w~~
a duty upon the plaintiff in driving- said automobile not tQ
enter upon or start into the travelled portion of the highway
without first seeing that such movement could be made witn
safety, and if you believe from the e.vidence that the plaintiff, at the time he started to enter upon the travelled portion
of the highway, by the exercise of· reasonable care, could have
seen the approaching truck of the defendant and could have
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seen that it was not safe to enter upon the travelled portion
of the hig·hway at that time, then the plaintiff was guilty of
~egligence in so doing, and if you further believe that such
negligence of the plaintiff proximately caused or contributed
to cause the accident complained of in this case, then you shall
find for the defendant.
Given 9-4-53.
V. L. S., JR., Judge.

INSTRUCTION NO. F.

page 28 ~

The court further instructs the jury that the duty imposed
upon the plaintiff before entering upon the travelled portion

of the highway was, not only to keep a lookout for approaching vehicles along the highway, but to actually see such approaching vehicles if the jury believes that an effective
lookout would lmve disclosed the same, and if you believe from
the evidence in this case that the plaintiff failed to see the approaching truck of the defendant when, by the use of reasonable care, he could have seen such truck, and that such failure
on the part of the plaintiff was a proximate cause or contributing cause of the accident complained of, then you shall
find for the defendant.
Given 9-4-53.
V. L. S., JR., Judge.
·page 29
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DEFENDANT'S GROUNDS ON MOTION TO SET ASIDE.
THE VERDICT OF THE JURY.
That the Defendant, by Counsel, moves the Court to set
aside the verdict of the Jury in this case finding in favor of
the Plaintiff for the sum of $15,000.00, and assigns the following grounds for such motion :
(1) That the verdict is contrary to the law and the evidence;
(2) That the verdict is not supported by the evidence;
(3) That the Court erred in allowing the Plaintiff to intro-
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duce certain improper evidence, over the objection of the defendant;
(4) That the Court erred in excluding certain proper evidence offered by the defendant;
( 5) That the Court erred in granting certain improper instructions offered by the Plaintiff, over the objection of the
defendant;
(6) That the Court erred in refusing certain proper instructions offered by the defendant;
(7) That the Court erred in overruling the motion of the
defendant to strike the evidence of the Plaintiff, made ·at the
conclusion of the Plaintiff's evidence, and also erred in overruling said motion when renewed at tho completion of the taking. of all of the evidence.
The Defendant, by Counsel, also moves that final judgment
be entered for the defendant, notwithstanding the verdict of
the Jury.
NERI BOTTLING COMP ANY, a
Corporation.
By HUBERT PEERY
Of Counsel.

•

•

•
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ORDER.
On September 3, 1953, came again the plaintiff and the defendant, and their attorneys, and the parties by counsel advised the Court that they were ready for trial upon the pleadings heretofore filed herein, and thereupon came a jury of
seven persons, to-wit, E. E. Bryant, Howard K. Hypes, Otis
L. Boothe, R. Oscar Kincer, .Amos Roydon, Leslie Ballard and
Paul Sykes, who were duly sworn to well and truly try the
issues joined between the parties in this case, and after the
introduction of the evidence, the instructions from the Court,
and arg1.1ment of Counsel the jury retired to their room to consider of their verdict and later returned into open Court and
rendered the following verdict, to-wit: ''We the jury find for
the plaintiff in the amount of $15,000.00.
LESLIE A_ BALL.ARD, Foreman.''
And thereupon, the jury was discharged from further consideration of this case.
Thereupon, Counsel for the defendant lodged a motion to
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set aside the verdict of tl1e jury upon grounds to be assigned
at a later date, and the Court directed that said grounds should
be filed by the defendant within twenty-one days from the date
of the verdict of the jury, which was September 4, 1953, and
it appearing to the Court that the defendant, by counsel, assigned the g1 ounds. in support of such· motion in writing and
filed the same in the· Clerk's Office of this Court on September
1s;1953.
·
.
And this day came the parties- by counsel,. and the clefendant,,
by counsel, asked leave for additional time in which to file a
brief in support of its motion, which leave is granted and said
brief shall be filed on or before· December 10, 1953, and hearing upon said motion to set aside the verdict is
page 32 } hereby fixed for December 18th, 1953..
.
And this case is continued.
1

•
Enter this the 22nd day of October, 1953.

V.. L. S., JR., Judge...
page 33

f
ORDER.

On MarcI1 3, 1954, came the parties, by Counsel ·and the
Defendant, by Counsel, having heretofore filed its written
brief in support of its motion to set aside· the verdict of the
Jury in this case and likewisei the Plaintiff, by Counsel, hav:...
ing_ :filed his brief in reply theret9, and the Defendant also
~av~ng filed its brief in reply to Plaintiff's· brief, and the
Oourt having considered said briefs and the motion to set
aside the verdict of the ,Jnry and after mature consideration:,
being of the opinion that said motion should be overruled,.
-doth consider and order that said motion to set aside tl1e
verdict of the tTury in tllis case, be, and the same is hereby
overruled, to which. rn}ing of the Court the Defendant, by
.Counsel, excepted; it 1s1 tl1erefore, furtI1er considered and
. ordered that the Plaintiff, Fred 0. Lambert do have and recover of and from the Defendant, The Nehi Bottling Company,
Incorporated, the snm of $15,000.00, .with interest from
September 4, 1953,. (tliat being· the date of the verdict of the
Jury in this case}, together with his costs in this behalf
expended, to which ruling and judgment of the Court, the
Defendant, by Counsel, excepted.. -

ta
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And the Defendant, by Counsel, signifying its intention of
applying to the Supreme Court of Appeals of Virginia, for a
writ of error and su.persedeas to this order, it is, further,
ordered that execution of this judgm~nt shall be suspended
for a period of ninety days from this date and thereafter until
the Petition for a writ of error and su,persedeas shall have
beep. acted upon by the Supreme Court of Appeals of Virgirua, if such Petition be actually filed within said period of
ninety days, provided, however, that said Defendpage 3~ ~ ant, or someone for it, within a period of thirty
days from this date, shall :file in the Clerk's Office
of this Court, a suspending bond, with surety to be approved
by the Judge or Clerk of this Court, in the penalty of $300.00,
conditioned according to Section 8-465, of the Code of Virginia.
. . ''j

Enter: This March 8th, 1954.

V. L. S. JR., Judge.

•
page 36
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NOTICE OF APPEAL.
,

,

I

To the Clerk of the Circuit Court of Tazewell County, Virginia:
·
. The Nehi Bottlinp: Company, Incorporated, does hereby
give Notice of Appeal of the above styled case from the order
entered therein by the Circuit Court of Tazewell County,
Virginia, on the 8th day of March, 1954, and you are requested
to _make up the record in the case for its appeal.
·
'

,.

THE NERI BOTTLING 001\fPANY,
INCORPORATED,
.
By HUBERT .PEERY
·.r
Of Counsel.
I

SMITH & PEERY AND
JOSEPH S. GILLESPIE,
. ~ Tazewell, Virginia,
Counsel for Defendant.

• ••.
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; I, Hubert Peery, do hereby certify that on this the .30th
day of March, 1954, I mailed to Boggess & Coates, Tazewell,
Virginia, and John W. McClintock, Jr., Richlands, Virginia,
Counsel for the Plaintiff, a copy of the foregoing notice.
HUBERT PEERY
. Filed in the Clerk's Office Circuit Court of Tazewell Cou:fity,
Virginia, March 30, 1954.
'
Teste:
ELIZABETH BELEW, Deputy Clerk.
·page 37

r
•

•

ASSIGNMENTS OF ERROR BY COUNSEL FOR THE
DEFENDANT.
To the Clerk of the Circuit Court of Tazewell County, Virginia:
You are herebv notified that Counsel for the Defendant,
The Nehi Bottling Company, Incorporated, wiJI rely upon the
following assignments of error:·
{l) 'That the Court erred in overruling tl1e motion of the
Defendant to stl'ike the evidence of the Plaintiff made at the
·conclusion of the Plaintiff's evidence;
(2) That the Court erred in overruling the motion of the
Defendant to strike the evidence of the Plaintiff when such
motion was renewed at the completion of the taking of all of
the evidence ;
-(3) That the Court erred in overruling the motion of the
Defendant to set aside the verdict of the ,Iurv in favor of the
Plaintiff, and to enter final judgment in favo·r of the Defendant;
(4)· That tbe Court erred in entering judgment in favor
of the Plaintiff:
(5) That the· Court erred in allowing the Plaintiff to introduce the testimony of witnesses, Tommy Patrick, Bill Fields
and Harold Duncan, objected to by the Defendant;

. Nehi Bottling Co., Inc. v. Fred 0. Lambert.
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( 6)' That the Cour.t erred in granting Instruction No. 5;
offered by the Plaintiff, over the objection of the Defendant.
THE NEHI BOTTLING COMPANY,
INCORPORATED:
By HUBERT PEERY
Of Counsel

I

•

SMITH & PEERY AND
JOSEPH S. GILLESPIE,
Tazewell, Virginia,
Counsel for Defendant.
page 38 }

I, Hubert Peery, do hereby certify that on this
the 30th day of :March, 1954, I mailed to Boggess
& Coates, Attorneys, Tazewell, Virginia, and John W. McClintock, Jr., Richlands, Virginia, Counsel for the Plaintiff, a copy
of the foregoing Assignments of Error.

HUBERT PEERY.
Filed in the Clerk's Office Circuit Court of Tazewell County,
Virginia, March 30, 1954..
Teste:
ELIZABETH BELEW, Deputy .Clerk.
page 39}

•

•

"
CERTIFICATE.

,r .
(

The fore going record has been received by me on the 31st .
day of March, 1954, and has been signed by me on the 31st
day of March, 1954.

VINCENT L. SEXTON JR., Judge.·)

•
page 3

r

•

•

•

•

The Plaintiff, in order to maintain the issue on
his behalf introduced the following evidence, to-wit:
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FRED 0. LAMBERT,.
.
the plaintiff, a witness introduced in- his own behalf, being
:first duly.sworn, testified as follows:

DIRECT EXA.MINATION.
By Mr. Boggess:
Ql. What is your fnll name f
A. Fred 0. Lambert.
Q2. Where do you live, Mr. Lambert!
A. Bandy, Virginia.
Q3. How long hav~ you lived at or near Bandy f
A. P~actically all my life.
Q~. How_ old are you,. Mrr Lambertt
A. Fifty-seven years old. .
·
Q5. Are you married f
A. Yes, sir.
Q6. How many children f
A. Eight a living.
Q7. I believe one or two of them are here with you today,
·
your boys°!
A. That is right.
QB. What was your occupation or calling prior to this
accident, Mr. Lambert? What did you do Y
A. Rural Mail Carrier.
Q9. Where did you carry the mail from f ·
A. From Bandy, Virginia.
QlO. To different points in .the West end of the c.ounty y·
A. That is right.
page 4 ~ Qll. What was the extent of that territory f Where
did you go?
A. I believe it is thirty-seven miles. It was through Bandy,
Stony Ridge, up Johnson Branch, Crockett's Cove and into
·Bandy:·
f Ql2. · You carried that ·mail how many days a week Y
A. Six days.
Q13. How long had you been serving as a Rural Mail
Carrier!
A. Fifteen years the first day of .March, 1952.
Q14. I believe this accident occurred some time in the spring
of 1952?
,- A. April 15, ·1952.
· · ·
· ·Q15. On what day of the week was it?
A. Tuesday.
Q16. On Tuesday. Who was with you in tl1e car f
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Fred O. Lambert.
A. My son .James.
Ql 7. James Milton Lambert Y
A. Yes, sir.
Q18. Is he a member of the· armed forces Y
A. Yes, sir.
Q19. Was he at that timeY
.
i
A. Yes, sir.
Q20. Was he home on a ~urlough Y
A. On an emergency leave.
Q21. Was that due to some illness in the family Y
A. Yes.
Q22. Who had been ill Y
page 5 } A. My father.
Q23. I believe he died Y
A. He died the 24th of April.
Q24. What time of day was it when this collision occurred Y
A. It must hav~ been around 6 :30 or 6 :45; it was just before dark.
Q25. Where had you been with your son?
A. I had been to tl1e hospital to see my father.
Q26. And that is in Richlands Y
·
A. That is right.
Q27. Which is West of where this happened Y
A. That is right.
Q28. Where had you come from just prior to the accident T
Just before it happened where had you been f Who were you
.,
visiting or who had you called on?
A. I believe, the best I remember, we stopped at my son's
there.
·
I
Q29. Just before that, at this fruit stand, what are the
names of the people who run it Y
A. Sergant Brothers.
Q30. Had you come East from your son's place to the
Sergant Fruit Stand?·
A. That is right.
Q31. I presume there will be some pictures introduced of
this place. Did you pul] into the fruit stand?
A~ r·did.
.
Q32. Which side of the road is it on?
A. On the right side going East.
page 6 } Q33. Coming this way Y
A. Yes, sir.
Q34. Is there some sort of a porch there in front of iU
A. There is.
'
Q35. Did you make any purchases there T
;
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Fred 0. Lambert.
A. I bought some tomatoes, the best I remember.
Q36. Did you see the Sergants there T
A. Yes, sir.
Q37. Who did you see Y
A. W. B.
Q38. That is Baylor SergantT
A. Yes.
Q39. Who else?
A. Pedro was there.
Q40. Was he a son of Baylor?
A. Yes, sir.
Q41. Were yon there long!
A. Just a short while.
Q42. At that time how had yon parked your car with reference to this porch?
A. Parallel with the highway going to Claypool Hill.
Q43. Headed East?
A. Headed East.
Q44. Had you driven those highways through there?
A. I have. ·
Q45. How long have you been driving a car?
A. I been a driving since 1914.
Q46. Tl1at is thirty-nine years. Now, at the time
page 7 ~ of the accident it would be about thirty-eig·ht years.
t ·
· A. That is right.
r, Q47. You had been driving as a Rural Mail Carrier for
fi.fteen years 7
··· A. Yes.
Q48. "'\Vhat are your duti·es in operating that car in rural
mail carrying 7
A. The boxes are on the right side of the road and you have
to pull off and pick up and deposit your mail and pull back on
tlie highway.
Q49. Do you some times have to back inf
A. Some times yon do.
: Q50. That would entail your needing your right armY
-A. That is right.
·
/
Q51. Now, you say you parlrnd your car parallel to the highway, the front end pointing East. Where had you started
when you pulled out T
A. I started back home.
Q52. That would be in what direction Y
:A. That is West.
Q53. Towards Richlands Y
A. Yes, sir.

I

I

i• •
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Fred 0. Lambert.
Q54. What did you do when you started ouU
A. I pulled over to the rig·ht and made a '' U'' turn, pulled
over to the edge of the highway and stopped and looked.
Q55. Did you see anything· coming Y
A. I didn't see anything coming.
Q56. Do you remember with reference to the end
page 8 } of the porch whether you pulled out from the end
of the porch, or was it below the end Y
A. It was above the end.
Q57. You made a ''U" turn to pull out in the highway?
A. That is right.
Q58. You looked both ways and saw nothing f
A. That is right.
Q59. Is there a pretty good vision there to the East and
West?
·
A. Something lime one hundred feet-one hundred fifty
feet.
Q60. Each wayf
A. Each way.
Q61. Is there a curve, I would say, to the West 7 'What
happens to the road as it gets out of your vision Y
A. There is a big cliff-cut.
Q62. Does it curve?
A. Yes.
Q63. Which wayt
A. To the left.
Q64.Looking East the curve is on which side of the road·?
A.On the right.
Q65. Going East, on the right Y
A. Yes, sir.
Q66. When you pulled out in the road do you. remember
about how far you got when the collision occurred, where you
were?
·
A. No, I don't.
Q67. Had you gotten to the middle of the road 7
page 9 } v\Tere you making the turn, I mean heading West t
A. I evidently must have made the turn.
The defendants, by counsel, objected.
By the Court: Let him state the facts as to what happened.
Q68. Had you gotten out in the road when you were hit t · .
.A. I was.
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Fred 0. Lambert..
Q69. Did you see anything before it hit you Y

A. I did not.
Q70. What were you doing just prior to the time it hit you f
A. I was sitting there.
Q71. Just prior to the collision you were driving Y
A. I was driving.
Q72: Now, do you know what happened to youY
A. No, I don't.
Q73. You do not. Did it knock you unconsciousY
A .. 'I1hat is right.
Q74. What injuries did you receive? Were you taken to
a hospital?
A. I was.
Q75. To what hospitalf
A.· Mattie Williams in Richlands.
·. Q76. How long were you there Y
A. I was th~r~ .from the 15th of April to the first day of
May.
· ....
Q77. And then were you taken to any other hospital t
·A.I was.
page 10 ~ . Q78. Wbere T
A. Mountain Home, Tenn~ssee.
Q79. How long were you there Y
A. From the 14th of September to the 11th of December.
QSO. Any other hospital for treatment?
A. I was. .
Q81. Where?
A. Jefferson Hospital in Roanoke.
Q82. Do you remember the amount of the bills at those
hospitals Y
· A. That was a V-A hospital at Mountain Home·, I didn't
have any in there. At the Jefferson Hospital I believe my
bill was $45.00, the best I remember.
Q83. How about Mattie Williams HospitaIY.
· .A. It was $810.00 to the 28th of. last month.
Q84. Were those bills incurred by yon because of this treatment you had to take f
A. That is rig-ht.
Q85. What were your injuries T What all was hurt about
~u?
.
· A. Broken ·nose, four broken ribs and broken shoulder, and
a separated shoulder and partial paralysis in my whole right
side:
·
· ·· ·
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Fred 0. Lambert.
Q86. Did you have to undergo certain treatment in those
hospitals?
A. I did.
Q87. Do you rememb.er being in an oxygen tent?
A. No, I don't.
.
Q88. You don't know whether you were in one or not. Now,
then, did you suffer a good deal of pain 7
page 11 ~ A. I do.
.,
Q89. You have since then. I wish you would show
the jury, if you can, some degree of your injuries. How high
can you lift that right arm Y No further than that Y
.i
A. That is the limit.
Q90. Does the paralysis extend into the leg?
A. In the leg·, all the way down.
Q91. Have you been able to discharge any of your duties
·
since that accident 7
A. I have not.
Q92. Have you had any pains in any other part of your
body?
A. I do.
:1
Q93. Where abouts?
A. Well, my liver is one trouble.
Q94. Do you have any trouble with your bead 7
A. My head, that is dizzy.
Q95. Have you been treated for that?
A. I have. I still am taking treatment.
Q96. What do they call that particular muscle 7
A. Deltoid muscle I believe is what they call it.
I

By Mr. Boggess: I want to, at this time, read this letter~
We have. agreeq. on this letter from Doctor Thompson.
By the Court: That matter will be evidence of some body
else. I think you had better finish with tl1is· witness first and
then introduce your letter.
page 12 ~

·Q97. Do you remember any nurses bills I failed
to mention?
A. Yes, it was two hundred and some dollnrs, I don't re'"'
member tl1e exact amount.
Q98. When you looked to the West did you have a cledi·vision 7
A. I did.
Q99. You could see t9 t}le West Y
A. I could.
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Fred 0. Lambert.
CROSS EXAMINATION.

,.

By Mr. Peery:
Ql. Mr. Lambert, you say you and your son come up there
to the Sergants to get some groceries t
.· A. That is right.
Q2. I believe Baylor Sergant and his family used to live
up near you at Bandy!
·
'- A. That is right.
.
Q3. And you have known Baylor Sergaut the most of your
lifeY
A. That is right.
Q4. Did he have a store at one time up at Bandy?
A. He did.
Q5. Do you remember that you did get some tomatoes Y
A. I don't remember whether I did or didn't. I know
that was my business up there.
·
·· Q6. Your son was in from service. Was he g·oing to see
some of the Sergan ts?
A. We had been down to see my father, we were going
·home and eat supper and going back to the hospital.
Q7. And the point where you would have turned
page 13 ~ off at Cedar Bluff, goiny toward Bandy, is still
West of the point of this accident 1
A. That is right.
QB. You drove by the intersection up to the fruit market Y
A. I did.
Q9. And you say you pulled in tl1ere and parked your car
parallel with the road and practically parallel with the building?
A. That is right.
·. QlO. ·where was the car parked, at that time, with reference to the say, South end of the Building, South or East end Y
A. I would not know what you mean by South or East end.
You could not get on either one of them.
Q11. In front of the building the road runs almost South Y
A. I was parked in above the building.
Q12. You were parked in above the buiJclingY
A. Above the loading platform. They have a porch there
they call the loading platform.
Q13. Do you know how long you were in the building talking
to the Sergeants?
·
A. A very short while.
Q14. Where were you in the building?
A. In the front room side.

...

I'
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Q15. ·where they kept the produce Y
A. In the front.

Q16. You didn't go over in the living quarters 7
,
A. No, I didn't.
Q17. Then you come back out and got in the car,
·
,·
page 14 } you and your son T
A. That is right. I don't believe my son got out.
I would not be positive he did; I would not say he did or didn't,
but Baylor Sergant come out and was talking to him. He was
supposed to go back to camp the next day, and he was kidding
him about making the trip back.
Q18. Was Baylor Sergant still there at the car when you
pulled ouU
A. He left about the time I pulled out and started back in
the house.
Q19. Then you said you swung around and made a "U"
turn?
A. And headed West.
Q20. Did you have to back any T
A. No, I didn't. There was not anything there except two
two ton trucks.
!
Q21. Was there not a truck parked down at the lower end f
A. There was not. There was a ton truck parked at the
upper end and I pulled above it and parked.
Q22. And you say there was not any truck parked at the
lower end backed into the loading platform Y
A. No, there was not, not the lower end from here. There
was one ton truck backed in there, and it was-I believe they
call them stalls-it was parked in the· last stall where they
unload.
Q23. On which side of your car was it 7
A. It was West of my car.
Q24. It was West of your car T
.A. That is right.
page 15 ~ Q25. In your turning there did it hlock your view
·.
any in seeing the road Y
.A. It did not after I pulled over near the highway.
Q26. After you pulled over near the higlnvay?
A. It clidn 't bother me.
Q27. Didn't the bumper of the truck come out near the hard
surface?
A. Might have been five or six feet of it.
Q28. You think it was that far?

- "'\
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Fred 0. Lambert,

/

!

A. I think it was.
Q29. You could not see anything down the road until you
got out beyond the end of the truck with your carY
A. That is right.
Q30. You say you stopped there at the edge of the hard
surface?
A.. I.did.
Q31. And looked down the road f
. A. I did.
·
· Q32. Did you look up the road 7
A. I did.
Q.33. Did· you .see anything comingf
A. I didn't. .
'Q34. ·Then, ·when you started to pull out in the road you
continued to look down the road?
. A. I did.
Q35. You never did see the truck f
A. Inever.
Q36. You say you had a view of one hundred fifty feet f
.
A. About- one hundred fifty feet.
page 16 ~ Q37. How do you account for the fact that the
·
truck traveled in your view one hundred fifty feet,
you were looking that way, an¢l you didn't see it?
A. The only thing I can account for, that truck was flying
and hit me and knocked me out.
. Q38. You could see it traveling a distance of one hundred·
fifty feet? ·
A. I think so; I think so.
Q39. Do you remember pulling from the edge of the road
over into the road?
.
A. I do.
.
Q40. Do you know how far you had gotten over when you
· got struck f
A. No, I don't.
.
· ·Q41. Were you still traveling into the road at the time yon
were struck?
A. I probably was.
· · ·

The witness stands aside.
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JAMES MILTON LAMBERT,
another witness introduced on behalf of the plaintiff,. being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Boggess :
Ql. I believe your name is James Milton Lambert Y
A. Yes, sir.
page 17 ~ Q2. How old are you, James Y
A. Twenty-one, sir.
Q3. When were you twenty-oneY
A. The 17th of April.
Q.4. This year Y
A. Yes, sir.
Q5. ·where are you stationed now?
A. Lock Air Base in Columbus, Ohio.
Q6. In what branch of the service 7
A. Air.
Q7. How long have you been in service!
A. Twenty-three months.
Q8. Is this your first hitch Y
A. Yes, sir.
Q9. What is your rank?
A. Airman First Class.
· QlO. Are you married?
A. No, sir.
·
Qll. Were you home on a visit to see your grandfather in
April, 1952?
A. I was home on a ten day emergency leave.
Q12. Where had you been just prior to this collision Y · i P
A. We had been down at Richlands.
Q13. To the hospital Y
A. Yes, sir.
Ql4. To see your grandfather?
A. Right, sir.
·I"
Ql5. Were you going back home with your father¥
A. Yes, sir.
pag~ 18 ~ Ql6. In ~is ~ar?
A. Yes, sir.
Q17. Did you visit:the Sergants-stop in there at their fruit
stand? ·
A. Yes, sir.
Q18. Do you remember whether or not you went inside with
your father to talk with them or not, or did you stay outside
.\.·
in the carY

j(.1

··,1.·
;,\
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James Milton Lambert.
A. Yes, sir, I believe we both went in.
Q19. Did you talk to them a while Y
A. Yes, sir.
Q20. There has been some question raised about whether
you were in the fruit stand, the kitchen or living room. Where
·
did you talk to the Sergants Y
A. Mr. Sergant, he talked to me a few minutes before we
pulled out in the car Y
Q21. Where was he Y
A. He come to the car.
Q22. Did you go into the fruit stand where they nave fruit
or veg·etables t
A. We went in and bought some produce.
Q23. Do you remember what you boughtY
A. No, sir.
Q24. You don't? Did you stay there long Y
A. No, sir.
Q25. Do you remember how your father had his car parked Y
A. He _pulled in facing in. the direction of Claypage 19 ~ pool Hill.
Q26. Heading East Y
A. Yes, sir.
·
Q27. ·would it be parallel with the road T
A. Yes, sir.
Q28. You say Baylor Sergant come out and talked to you.
Was he on the porch or where Y
,, A. He come up to the side of the car.
Q29. Which way did your father pullout?
A. He made a "U" tum at the East end of the building,
up East, and entered the highway that way.
· Q30. Did you look in both directions-take a look each way f
A. Yes, sir, I looked up the highway and down the highway
and I told my father the highway·was all clear, go ahead.
Q31. The highway was clear. Then what happened?
A. We entered the highway and that is the last I remember
until I recovered in the hospital.
Q32. Were you knocked out for some time T
A. Yes, sir.
Q33. Now, was your father knocked out and unconscious,
or do you remember?
A. Yes, sir, he was unconscious for quite some while.
Q34. Do you remember whether it knocked either one of you
.out of the ca.r or not 7 I mean out in the highway f
· A. We were k!locked out in the highway, because that is
where we were picked up by the ambulance.

r

;_
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James Milton Lambert.
Q35. That is what you have been told t

A. Yes. I don't remember being knocked out.
Q36. And you were in the hospital some time.
A. Yes, sir. I stayed two days. I had to get
another extension on my emergency leave.
Q37. When you looked to the East and looked to the West
did you see anything coming?
.A. No, sir, the highway was absolutely clear.

· page 20 }

CROSS EXAMINATION.

By Mr. Peery:
Ql. You say you think you went into the fruit market?
A. Yes, sir.
Q2. Who did you see in there t
A. Mr. Sergant.
Q3. Did you see Pedro too7
A. I am not certain, sir.
Q4. And then you come back to the car and got in to it t
A. Yes, sir.
Q5. ,vas there a truck parked along there somewhere T
A. They· had the produce trucks parked there. I am not
certain of the positions in which they were parked.
Q6. One was parked backed into the loading porch and
headed out into the highway 7
A. I would not say for certain, I believe it was.
Q7. Did you park above or below that truck t
A. Parked above it. We were bound to be parked above it.
We parked on the East end.
Q8. Did Mr. Sergant just leave you when you started the
motor and started out in the highway t
page 21 ~ A. Yes, sir.
:
Q9. Do you know whether or not he had gotten
back in the building?
A. I don't know, sir.
QlO. You say your father pulled out to the edge of the hard
surface and stopped?
.r .,..--'"''\
A. He made the "U" turn and pulled out to the highway·
\
and we both looked in both directions, and I told my fatlier
it was all clear and he entered the llighway.
Qll. Did he stop thereA.. Yes, sir, before entering the highway.
Q12. How far could you see down the road West?
A. I don't know the feet-what the distance is from the
highway to the curve. We could see to the curve.
·
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Q13. You had a clear vision there from the edge of :the
hard surface to the curve Y
A. Yes, sir.
·
Q14. And you didn't see anything comingY
A. No, sir.
Ql5. Did you continue to look as he pulled out in the- roadt
A. Yes, sir.
Q16. Did you see this truck 7
A. I never have seen it.
Ql7. You never. have seen it Y
A. No, sir. I was knocked unconscious. The only thing I ·
remember was when I got in the hospital.
Ql8. Do you know··how far you were in the road when you
got struck?
page 22 ~ A. No, sir.
.
. Q19. Were you stm moving at the time you got
struckf
A. More than likely we were. I don't remember seeing the
truck or being struck.
Q20. When he got out almost to the center of the road he
didn't stop?
A. No, sir, he didn't stop in the middle of the road.
· The witness stands aside.

·

. ERNEST SERGANT,

another witness introduced on behalf of tlie plaintiff, being
first duly sworn, testified as fallows :

DIRECT EXAMINATION.
By Mr. McCiintock:

,,, ....

/

,. Ql. I believe you are Ernest Sergantf
A. Yes, sir.
Q2. Where do you live?
·
~. A~ .A:t Cedar Bluff, at the foot of Claypool Hill ..
Q3. What business are you inf
A. Produce business.
. Q4. You run the produce business there. What is the name
·of that business Y
·
A. We run it as Sergant Brothers.
Q5. Who else is in the business with you f
A. Me and inv brother.
Q6. -You and your brother. _Who is Baylor Sergantf
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Ernest 8erga111,t.
A. He is my father. He stays there with me.
Q7. vVas he there tooA. Yes, sir.
page 23 ~ Q8. On April 15, 1952, do you recall whether Mr.
Fred 0. Lambert and his son, James Milton Lambert, whether they were at your place of business Y
A. Yes, sir.
Q9. About what time of day were they there Y
A.· Well, around 6 :30-6 :30 o'clock.
QlO. Around 6 :30 Y
.
A. Yes, sir.
Qll. Do you recall whether they both come in your place
of business or not¥
A. I was not in the building then when they were inside.
I know they got out of the car and come across the porch there.
Ql2. How long were they there Y
A. I don't recall how long it was, it was not long. They
was in there talking to my father a little while.
Q13. Did they buy anything Y
A. Yes, sir, they bought some stuff off of him.
Q14. Did you see. where Mr. Lambert had parked his automobile?
A. Yes, sir.
Q15. Just tell the jury where, in relation to the. building,
that he had parked his car?
A. He bad pulled it off the road right next to the upper
corner of the building.
Q16. That would be toward Claypool Hill Y
A. Yes, sir.
.
.
Ql7. Was there any other vehicles there in front
page 24 ~ of the building?
.
A. Yes, sir. I had a truck backed into the por_ch1•
Ql8. Where, in relation to the upper and lower end of. the
~uilding, was that truck. backed in there, Mr. Sergant?
A. Well, it was about-I say about eight or ten feet from
the upper corner of the building down to where the truck was~
Q19. From the Claypool Hill part. of the building to where
the truck was parked Y
A. Yes, sir.
Q20. How much parking space do you l1ave from the edge
of the highway to where the car-truck was parked Y
A. Twenty-four o:r twenty-five feet from the edge of the
porch to the hard top.
·
. .
Q21. Was there any distance from the front of the truck as
it was backed in, over to the hard top?
·

\

~O
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A. Yes, sir, about six feet.
Q22. About six feet?
A. Yes, sir.
. Q23. What type of doors or back end do you have on that
truck,-do they back all the way•
A. The door swing.
Q24. There is no tail gate to come back right up to the
building then Y
A. No, sir.
Q25. ·where were you ,vhen the collision took place?
A. I was in the kitchen. I have an apartment there on the
same floor.
·page 25 }- Q26. Did you see the collision Y
A. No, sir.
Q27. You heard it, I believe Y
A. Yes, sir.
Q28. Now, when you come out to see what had happenedA. Yes, sir.
·
Q29. Could you tell from the dirt and the debris in the road
where the collision had taken place?
A. Yes, sir.
Q30. ·where were Mr. Fred 0. Lambert and James Milton
Lambert?
A. They were laying between the truck and the car. Mr.
,Lambert, he was back under the truck a little bit.
· Q31. That was down close to the truck Y
A. Yes, ·sir.
Q32. And where was the Lambert automobile?
A. It was sitting off the hard surface then. The truck and
the car were sitting just about side by side then.
Q33. Prior to last. May-I believe it was May 26th or 27th
Mr. Dan Taylor and Mr. Boggess come down to do some measuring. Were you there that day Y
A. Yes, sir.
Q34. Did you point out to them where the dirt and debris
was in the road Y
·
A. Yes, sir.
Q35. And did you point out to them where the Lambert
automobile was sitting?
A. Yes, sir.
Q36. Did they do any measuring V
page 26 }- A. They did the measuring.
Q37. You pointed out the spot where the dirt was
and where the automobile ended up T
A. Yes, sir.

f!
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Da~ 0. Taylor.
Q38. Did you talk to the driver of the NeHi truck after
the accident!
.A. I just spoke to him that evening ·was all.
Q39. Did he make any statements there in your presence f

The defendants, by counsel, objected.
.A. No, sir, he didn't.

CROSS EXAMINATION.
By ].\fr. Gillespie:
Ql. Were you there when State highway patrolman,
Trooper Collins arrived 7
.A. No, sir. I went to the hospital with one of them when·
he come up there.
Q2. Was the car and the truck left in the same position f
They had not been moved t
A. Yes, sir, they were there when I left going to the hospital.
Q3. They had not been moved Y
.A. No, sir.
Q4. You spoke of Mr. Fred Lambert being between the car
and the truck. Do you mean the N effi truck?
A. Yes, sir.
Q5. You don't mean the truck backed down at the porch 7
A. No. · They were up some ways from where the truck at
the porch wa_s.
page 27 } Q6. He was between his own car and the truck
and where the car and the truck had stopped Y
A. Yes, sir.
The witness stands aside.

DAN C. TAYLOR,
another witness introduced on behalf of the plaintiff, being
.
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Boggess:
.
Ql. I believe you are Mr. Dan C. Taylor?
A. Yes, sir.
Q2. Yon live at Cedar Blnfff
A. Yes, sir.

_j

I

•..:

/---\
'
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Dam, C. Taylor.
Q3. How long have you lived in Tazewell County?
A. I been here since 1930, twenty-three years the 14th day
of last July.
. Q4. Were you here prior to that f. Over in this section
prior to 1930 f
A. I never lived here-.
Q5. Have you served as a law officer in Tazewell County in
different capacities Y
A. Yes, sir.
Q6. What have they beenf
A. Well, I been town sergeant, deputy sheriff and constable..
Q7. County police Y
·
A. Yes, sir,. special officer.
QB. You have had all the titles!
page 28 r A. Yes, sir.
Q9. I believe you were town sergeant f ()ll' the
town of Cedar Bluff at the time this collision occurred Y
A. Yes, sir.
QlO. Have you recently resigned down there, Mr. Taylort
A. Yes, sir, the first day of Augnst.
Qll. I didn't ask you how old you are. Is that fair!
A. I am sixty-five years old today.
Q12. This is your birthday?
A. Today is my birthday.
Q13. Did you some time in June of this year go to the scene
of this collision with me and did one, Ernest Bergant point
out to you the place in the road wher.e the collision occurred!
A. Yes, sir.
The defendants, by counsel, objected as to the location.
By the Court: It will have to be on the basis of what Ernest
Sergant said.
Q14. Is that place near the fruit stand of the Sergants Y
A. Yes, sir.
Q15. In what part of the hard surfaced road was the spot
pointed out to you f •
/-~ ·-... . A. Along around the center of-where the accident hap(
p·ened around the center of the road.
Q16. ·Did you take a measuring chain and measure to the
.
West, to that West curve, as to vision?
A. Yes, sir.
.
page 29 ~ Q17. How many feet was it fron the point of the
impact as pointed out to you to fhe West-vision
to the WestY
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Dan C. Taylor.
A. One hundred:fifty-eight feet.
Ql8. One hundred fifty-eight feet Y
A. Yes, sir.
Q19. You didn't measure to the EasU
A. Well, IQ20. I mean by a chain-the East vision?
A. I measured one place that was pointed out where the
car was stopped after the accident.
Q21. Now then, from the point of impact to where the Lambert car had stopped, how far was tha U
A. Fifty-one feet.
Q22. Fifty-one feet?
A. Yes, sir.
Q23. Now, I believe there is a bridge to the West of this
curve and near the depot. Was there a speed sig11 there at
the time this accident occurred Y
··
A. Yes, at the West end of the bridge.
Q24. ·what did that sign read f
A. Twenty-five.
Q25. Twenty-five. miles an hour. That was West of the
curve and West of the accident Y
A. Yes, sir.
Q26. Now, from that speed sign did you, in my car, measure
from the speed sig11 to the point of the collision Y
A. Yes, sir.
Q27. And what part of a mile, if any, was iU ·
page 30 ~ A. Two tenths of a mile.
Q28. Two tenths of a mile from the speed sign in
the West, going East, to the point of collision.
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Gillespie :
Ql. You were not at the scene of the accident when it occurred, were you Y
A. No, sir.
.,,.----..\
Q2. And it was something more than a year after the acci~T
\
dent occurred that you were there doing this measuring?;'·
A. Yes, sir, it was prior to last Court some time.
Q3. And the only basis for location of the points that you
measured from and to was places poi11:ted _out by Ernest
Sergant?
.
· A. That is rig-ht. There was a scar there in the road, a cut
place like something had been dug pretty -deep.
·
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Baylor Bergant.
By Mr. Gillespie: We object. That is not the question I
asked.

Q4. You don't know whether this accident caused that scar
or what caused that scar Y
A. No, sir.
,: .Q5. You 'didn't have any information on that of your ownt
A. No, sir.
Q6. All the information you have about it is just what this
man Sergant pointed out to you more than a year after this
accident occurred, is that right?
A. That is right.
page 31

r

RE-DIRECT EXAMINATION

By Mr. Boggess:
Ql. Was this scar at the point that Sergant pointed out T
A. Yes, sir.
Q2. It wasT
., A.. Yes, sir.
The witness stands aside.

BAYLOR BERGANT,
another witness intr~dnced on behalf of the plaintiff, being
first ·duly sworn, testified as follows :

DIRECT EXAMINATION.

/

i

·'

By Mr. McClintock:
Ql. I believe you are Baylor SergantT
A. Yes, sir.
Q2. Where do you live T
A. Cedar Bluff.
Q3. What business are you in theref
A. Produce.
Q4. Produce T
A. Yes, sir.
Q5. Where is your business located f
A.. I am there with my son.
· Q6. Where is it located Y
A. How.
Q7. Where is it located!
· A. It is at the East end of Cedar Bluff, right through the
cut from the depot.
·
!

'I
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Baylor Bergant.
page 32 }

Q8. On the evening of April 15, 1952, do you .-recall whether or not Mr. Fred Lambert and his son,
James, ·were at your place of business Y
A. Yes, sir.
Q9. About what time of the evening were they there, if you
recall?
A. Well, it was late in the evening, I don't know just what
time.
QlO. How long did they stay around f
·
A. Well, they were in the produce building a little while,
and then when they started to leave, James was leaving out
for the army the next morning, and I followed him out to the
ear and talked to him a few minutes.
Qll. When Mr. Lambert pulled in in front of the building
how had he parked his automobile?
A. He had parked it right at the upper end of the building.
It was headed East.
Ql2. Toward Claypoof Hill f
A. Yes, sir.
Q13. Did you see him when he pulled outf
A. No, I didn't notice him pull out.
Q14. Where were you?
A. I turned from the car and started to walk back in the
building as. they were pulling out.
Ql5. You didn't see him as he started to pull his automobile
out?
A. No, I didn't pay any attention.
Q16. Did you see the NeHi Bottling Company truck'
A. Yes, ~ir.
page 33} Q17. For what distance along that highway did
you observe that·truck?
A. Well, I don't-something like one hundred or one hundred fifty feet I guess.
Q18. When did it go out from your view?
A. Well, when it passed that parked truck in there at the
building.
Q19. There was a truck parked there in front of the buildi}!g, was there Y
A. Yes, sir.
Q20. When you first saw that N ehi Bottling Company truck
you say you observed it for about one hundred to one hundred
fifty feetf
A. Yes, sir.
Q21.. Could you tell the jury, or give them any idea of the
-speed of that truckf
i •
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A. Well, I would judg·e he was making thirty-five or forty.
Of course, I could not say exactly wl1at speed he was making.
Q22. Do you drive 7
A. Yes, sir.
Q23. Where, in relation to the upper end of that building,
was this parked truck that was parked in front of the building!
A. It was in the upper staII.
Q24. How could you tell, by looking at the porch, just where
it wast
..
A. There is_ posts sitting under the porch uppage 34 ~ stairs tq brace it, and they use them as staUs,-driving in between them posts.
Q25. It was at the upper stallY
A. Yes, sir.
Q26. Then when you I1eard the collision did you go back?
A. I turned and started back. I had to. take two or three
steps..
Q27. Where was Mr. Lambert and James then!
A. Mr. Lambert was lying up under the truck there in the
road and James was up kind ofQ28. They were both in the highway?
A. Off the highway, between the two vehicles.
Q_29. Were you here at the last term of Court, here at the
trial?
A. Yes.
Q30. Did you testify in that case?
A. No, sir.
Q31. Do you know why you did not f
A. I was not called is the only reason I know.
CROSS EXAMINATION.
By Mr. Peery:

/

Ql. Mr. Sergant, when did you first tell l\:Ir. Lambert or his
·counsel that you saw this Nehi truck on the day of the accident?
A. I don't remember just when.
Q2. Did you tell them before the last trial f
A. I am not sure just when I told them, Mr. Lambert. I told
Mr. Lambert shortly after it happened.
page 35 ~ Q3. Where were you on the porch when you first
·
saw the truck T
_
A. I was walking along the porch going toward the door.
I had just passed this parked truck and he was coming up
headed up East there up the hill.
'
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Baylor Bergant.
Q4. Where was the Lambert car at that timeT
A. It was on a hove the truck. It was not in sight of me
then.
Q5. It was not in sight of you?
A. No, sir.
Q6. Do you know how far up the road it was!
A. Not exactly: I went out there and seen where the scar
was on the road where. they hit.
Q7. There was a scar on the road Y
A. Yes.
QB. You were not kind of under the weather when this thing
happened?
A. I don't reckon so.
Q9. You could see all right?
A. I think so.
QlO. Now, just about where were you on the porch with
reference to the lower end of it and the upper end when you
saw the truck?
A. I was down pretty close to the second door that goes
in,-there is one that goes in the produce part.
Qll. That is on the lower end of the building?
A. Down next to the lower end,-twelve or :fifteen feet from
the lower end.
·
page 36 ~ Q12. How far could you see from that point down
to the curve in the road 1
A. Well, I could see, I say, for one hundred or. one hundred
fifty feet.
Ql3. One hundred or one hundred fifty feet Y
A. Yes, sir.
Q14. Mr. Lambert was up above the other truck, up the
road?
A. Yes, sir.
Q15. And out at the edge of the hard surface, you could see
one hundred, one hundred :fifty f~et, he could see one hundred
fifty feet down to the curve 7
A. I could see down, from where I was at, n good little ways
down there.
Q16. You have known Mr. Lambert all his life?
A. Yes.
Ql7. You were raised up together T
A. Yes, sir.
Q18. You lived up around Bandy for a good many years?
A. That is right.
Q19. And he was in the fruit market of fon to see you T
A. I see him there every once in a while.

~8
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Baylor Bergant.
Q20. How is that?
A. I see him there every once in a while. He comes there and
buys a little fruit or something.
Q21. And you don't know why you didn't testify before except for the fact that you just were not called Y
A. That is all the reason I know of.
page 37 t Q22. Had you told the attorneys on that day
when you were here that you had seen the Nehi
truck before the accident Y
A. I don't remember whether I did or not.
Q23. Did they summon you up here for the trial at the last
term of court T
A. Yes, sir.
Q24. Did they talk to you before and during the triaU
A. Well, I believe Mr. Coates come in there. and talked a
few words to me.
Q25. Did you tell him that you had seen the Nehi truck!
A. Well, I think so.
Q26. YOU think SO.
A. Yes.
Q27. Can you state definitely!
A. Well, I don't remember just ex.actly what I told him in
there or what he asked me. ·
Q28. That is the only thing you know about the case at all
is that you saw the truck?
A. Yes, I saw the truck, and saw the wreek a few seconds
after they hit.
Q29. And you didn't testify before f
A. I was not called is the only reason I know.
Q30. You don't know whether you told them at that time
that vou had seen the Nehi truck before the wreck?
A ... I think that I told Mr. Lambert shortly afterwards that
I had seen it passing. They pass by there often. I didn't pay
too much attention to it.
Q31. At the time that Dan Taylor made the
page 38 ~ measurements in the road, were you down there
toot
A. Yes, sir.
Q32. The counsel for Mr. Lambert, you and Mr. Lambert
were all there around in the road when he was making the
measurements 7
A. Y ~s, sir, I was there.
Q33. Did you tell them then that you had seen the Nehi
truckf
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Baylor Bergant.
A. I don't remember whether they asked me if I seen it or
tlidn 't see it.
Q34. 'l'hey were hunting witnesses and making their investigation, were they noU
.
.
A. Well, I imagine they wanted to get their witnesses.
Q35. Today is the first time you ever testified to seeing the
N ehi truck, is it noU
A. Yes, sir, it is th~ first time I testified at all
Q36. You were here at the other trial as a witness, summoned by the plaintiff, you were in the witness room with the
other witnesses and you were there when the attorneys were
talking to the witnesses and they didn't·use youY
A. That is right.
Q37. Now, Mr. Sergant you said that-How fast did you say
the truck was traveling!
·
A. I said I could not tell exactly. I judge it was going
thirty-five to forty miles an hour.
Q38. You judge the speed to be thirty-five to forty mile$ an
l1onr!
·
A. Yes, sir.
page 39} Q40. Could it be twenty-fiv-e? Trucks appear to
be traveling pretty fast as they come around that
curve!
A. Yes, sir.
Q41. You see a great many coming around there 1
A. Yes, sir. They come around there pretty fast to make
that hill.
Q42. Don't they appear to be going a lot faster than they
actually are when they dart around there Y
The plaintiff, by counsel, objected to the foregoing question,
which objection the Court overruled.
A. Is that not true? They are making a lot of noise, and
they appear to be going a lot faster than they are, to a person
standing there looking at them Y
The plaintiff, by counsel, objected to the foregoing question
because it caUs for a conclusion.

By the Court: The witness is on cross examination. He
· said what he thoug·ht the speed was and counsel has a right to
delve to see how good he is about judging speed.
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Baylor Bergant.
A. What was the question you asked me f
Thereupon the foregoing ·question was read by the reporter
as reported.

A. Well, they do make quite a bit of noise hitting that hill the
way they do. I don't know whether that would have anything~
to do with the view of how fast a speed they were making or
not.
Q43. Were you the first one back there to the place of the
wreck?
page 40 } .. A. No, sir, my son beat me there a little bit. In
other words, I started first and he was a little faster
on foot' that lam.
Q44. Where was he at the time of the wreck?
A. He was in the house. He did come running right out.
Q45. You were on the porch 1
A. Yes, sir.
Q46. Still on the porch Y
A. Yes, sir.
· Q47. Did he go by you in going to the wreck r
A .. No, he went out the upper door. I told you I went to the
lower door. There is two doors there. I started to the lower
door.
·
Q48 . Were you down to the lower door Y
A. Almost to it; not hardly to it.
.
Q49. Did you run back to the accident?
A. I turned and started back as quick as I could. I had to
make three or four steps before I got in sight on account of
the view of this truck that was parked there.
RE-DIRECT EXAMINATION.

/

By Mr. McClintock:
Ql. Mr. Sergant, it is true, as counsel so aptly phrased it,
you do get a little under the weather at times, or take a drink
occasionally?
A. Yes, sir, I have done that.
Q2. Could you have had a drink at this last trial ·t
. The defendants, by counsel, objected to the foregoing· question.
·
pag·e 41 ~

By the Court~ Ask the question directly.
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William,. JTancei Dunford, Jr.
Q3. Did you have a drink at any time during the day at the
time you were here at the last trial, or do you remember
whether you did or not Y
A. No, sir, I don't think I had a drink that day.
The witness stands aside.
By Mr. Boggess: There is some pictures here, some are
yours and some are ours. I believe we exhibited them before
without the photographer, if you remember. I remember we
waived any photographer. We would like to exhibit these pictures to the jury.
By the Court : We had better mark them. They are being
introduced under agreement. They will be marked as Exhibits one two and three.
Thereupon the three pictures above referred to were marked
for identification as: Plaintiff's Exhibits Nos. 1, 2 and 3.
By l\fr. Bog·g·ess: We want to call William Vance Dunford,
.Jr. as a witness generally for one question.
~

WILLIAM VANCE DUNFORD, ,JR.,
another witness introduced on behalf of the plaintiff, being first duly sworn, testified as follows :

pag·e 42

DIRECT EXAMINATION".
Bv Mr. Boggess:
·Ql. I believe your name is William Vance Dnnford !
A. Yes, sir.
Q2. Have you been sworn?
A. Yes, sir.
.
Q3. Did vou on April 15, 1952, at the tinw of the collision
with the Lambert car, drive that truck for the Nelli Bottling
Company?
A. Yes, sir.
Q4. In and about your business as its agent?
A. Yes, sir.
CROSS EXAMINATION.
No cross examination.
The witness stands aside.

-·',,.\
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By Mr. Boggess: We have a letter here signed by Doctor
L. L. Thompson, Jr. that I want to read now. This letter,
gentlemen of the jury, you can take to your jury room with
you if you want to, as an Exhibit, which I am reading to you
by consent of counsel. That is, counsel for the defendants have
agreed to let us read the letter rather than bring
page 43 } Doctor Thompson here. It is headed: Mattie vVilliams Hospital, Richlands, Virginia, May 27, 1953.
Thereupon Mr. Boggess read to the jury the letter above
mentioned, which is in the following words and figures, to-wit:
''MATTIE WILLIAMS HOSPITAL
Richlands, Virginia.
May 27, 1953.
Mr. John Boggess,
Attorney-at-Law,
Tazewell, Virginia.
Dear Sir:
Mr. Fred Lambert was admitted to this hospital at 8 :15
P:M. on April 15, 1952 with a history of having been involved
in an automobile accident shortly prior to admission.
Examination on admission showed that the patient was in
. severe shock. He had no pulse and no blood pressure could be
recorded. He had a severe laceration across the back of his
head. The noi;;e was broken. There were several minor lacerations about the face. He had a fracture of four ribs on the
right and the rig·ht lung was punctured. Tl1cre was a fracture
of the right scapula &ncl an acromioclavicular separation in
the right shoulder.
He had a very; stormy course during the first six days. He
was brought out of shock with the use of whole
page 44 } blood, plasma, intrevenous solutions and oxygen.
The laceration of the back of the head was
sutured and he was treated symptomatically for the punctured
lung. Patient coughed up larg·e amounts of blood. By t}:ie
second day he was able to· get out of the oxygen tent for short
intervals, and by the fifth day he was able to be out of tlie
oxygen tent all night except for thirty minutes intervals.
From their on oxygen was not needed.
By the fifth day·he was able to eat small amounts. He con-
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tlnued to have quite a bit of pain, requiring· morphine until the
day before he was discharged. He was discharged on May
1, 1952 at which time he was able to get around a little bit and
had his arm in a sling. He was, at that time, unable to extend
his arm out from his side and was unable to completely extend
his rig·ht thumb. At the time of discharge he had atrophy of
the right deltoid muscle. This was probably due to injured
nerve in this muscle.
He had very gradual improvement. The fracture of the
-scapula healed in fairly good position. There is still some
separation of the acromioclavicular joint and there is at present almost complete paralysis of the right deltoid muscle. He
is· able to extend his arm from his ·body only to a forty-five
degree angle.
In February of this year he began having severe incapacitating pain in his right temple region. This was stabbing in
character. This was treated by local injections
page 45} with an anesthetic. These recurred with some
dizziness. This has cleared up to a great extend
by the use of twice and thrice weekly injections of 1,000 micrograms of Vitamin B12.
Since the paralyzed deltoid muscle bas not returned after
over a year of treatment, it is very doubtful that this patient
will ever be able to extend his arm out from his body any
farther than he can at present.· The ribs are well healed although he still has occasional pain in the right chest.
In his capacity as a rural mail carrier, his right arm was ·
the one that he used to reach out to boxes. Therefore, it is
doubtful that he will ever be able to do this type of work again
in the fashion in which he previously did.
Improvement has seemed to be accelerated during the past
two months but even with this encouragement, it is impossible
at the present time for me to state when tl1is man can again be
gainfully employed.
·
Yours very truly,

L. L. THOMPSON, JR., M. D.
LLTJR-mkb"
By the Court: Was that letter filed the last time as an Exhibit!
By Mr. Boggess: Yes, sir.
By the Court: Let me have it and I will mark it as Exhibit
No. 4.
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Fred 0 . Lambert ..
page 46 ~

By Mr. Boggess : We I1ave an exhioit that was
admitted before of tlle expectancy of life-a Mortality Table. The expectancy of life of a man fifty-six years:
of· ag·e is 17.10 years and at fifty-seven years it is 16.43 years.
We file that as an exhibit.
By the Court: It will be Exhibit No. 5.
. ,.,,. . FRED 0. LAMBERT,
the plaintiff, .a witness having heretofore testified in his own
behalf, being recalled testified as f oilows:
.

DIRECT EXAJ\ITNATION..
By Mr. Boggess:
Ql. Mr. Lambert, wl1en you were on the stand a few minutes ago you told the jury about pulling out into the road.
Wllich direction were you beading f ol"f
A. I was heading West, home.
CROSS EXAMINATION..
By Mr. Gillespie:
Ql. Refere nee has been made here to a previous trial of this
case. It is true, is it not, this case was heard here in this court
at the May term this year t
A. That is right.
The witness stands aside ..
By Mr. Boggess: We are tl1rough in cllief.
By the Court: The plaintiff rests.
page 47 ~ By Mr. Gillespie: We would like to make a motion ..
Outside the hearing of tlle ju:ry.

By :M:1... Gillespie: Counsel for the defendants moves the
Court to strike the evidence in thi~ case as being insufficient to
sustain any verdict in belmlf of the plaintiff, or offering any
basis upon which a verdict can be properly given by the jury.
By the Court: You have a pretty close point tl1ere. I think
I shall overrule tl1e motion at this point.
By Mr. Gillespie: The defendant, by counsel, excepts ta
the ruling of the Court in overruling- its motion to strike tl1e
evidence of the plaintiff.
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L. W. Collins.
Inside the heaiing of the jury.
The Defendant, in order to maintain the issue on its behalf,
introduced the following· evidence, to-wit:

L. W. COLLINS,
a witness introduced on behalf of the defendant, being first
cluly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Gillespie:
Ql. What is your name?
A. L. W. Collins.
Q2. Are you a State Highway Patrolman in Virginia?
A. Yes, sir.
page 48 ~ QB. How long have you been with the Motor Ve.
hicle Department in that capacity?
A. Since January, 1951.
Q4. Where are you stationed now?
A. At the present time in Russell County at Lebanon, Virginia.
Q5. Did you formerly work in this county 1
A. Yes, sir.
Q6. Where were you stationed here?
A. In Richlands, from March, 1951 until April of this year
and I was transferred to Russell County.
Q7. April, 19531 ·
.l\.. Yes, sir.
QB. Were you called to the scene of the accident near the
Sergant fruit stand in the town of Cedar Bluff which involved
an automobile of Fred Lambert and a Nehi Bottling Company
truck?
A. Yes, sir.
Q9. That was in April, 1952 l
...~. Yes, sir.
QlO. About what time of day was it when you went there,
A. I arrived at the scene about 7 :00 p. rn.
Qll. The accident had occurred before that timeY
A. Yes, sir.
Q12. What did you find there? Wl1at was the situation in
relation to the vehicles that were involved in tliat accident!
A. Vehicle No. 1 or the Nehi Bottling· Company truck was
sitting in the middle of the road straddling the white line with

\
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the left wheels approximately two feet to the left
of the white line. No. 2 vehicle or the vehicle of
Mr. Lambert was sitting on the side of the road
toward the fruit market with the front end off of the road and
the rear end slightly on the road.
Ql3. Had there been a collision between that Nehi Bottling
Company truck and Mr. Lambert's automobileY
A. Yes, sir.
.
Q14. Now, was there anything there at that time to indicate
the place of the collision, the point of impact between the truck
and the car Y
·
A. Yes, sir.
Q15. What was there there to indicate that, Mr. Collins i
A. Dirt and mud was knocked off from the two vehicles.
Q16. Was there any dug out or dented place in the surface
of the highway that you saw?
A. I don't recall any.
Q17. You established the place of impact by the mud and
dirt?
. A. Yes, sir.
Q18. Now, where was the Lambert automobile with relation
to the point of impact f
A. The Lambert vehicle had been knocked approximately
twelve paces from the point of impact, measuring from the
front end of the vehicles, point of impact, to the front end at
the time it come to rest. The car had been turned around and
headed the other way.
·
Q19. Which way was the Lambert car headed when you
came there?
A. At the time I arrived the car was headed topage 50 ~ ward Claypool Hill, at an angle off the high-the
·
front. was off the highway and the left rear wheels
slightly on the highway.
Q20. You say that me~surement of twelve paces from the
point of impact, was from the point of impact to the front end
of the carY
A. Yes,· sir.
Q21. The front end, the way it was headed, would be the
most distant part of the car then from the point of impact,
would it¥
A. Yes, sir.
Q22. And that distance, did you measure it at the time?
A. Yes, sir.
Q23. Was how far?
A. Twelve paces.
page 49

~
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Q24. You :fig·ure three feet to the paceY
A. Yes, sir.
Q25. Where was the truck with relation to the point of impact or with relation to the automobile 7
A. The truck-front end of the truck was almost directly
even with the front end of the Lambert car. The truck was.
straddling the white line, with the left side of it approxir;nately
two feet on the other side of the white line from the car.
Q26. And they were about paralleling each other and the
front ends nearly even?
A. Yes, sir..
Q27. Did you measure or check the distance of vision back
down the highway at the point of the accident,-how far you
could seet
page 51 ~ A. Yes, sir, from the point of impact.
Q28. For what distance did you have clear vision
back down the highway to the West from the point of impaetY
A. Approximately fifty paces.
Q29. Paces, again, three feet or one hundred fifty feet!
A. Yes, sir.
Q30. Was the truck and the automobile, according to your
information at the time, in the position in which, they stopped
after the accident?
..
A. Yes, sir. ·
Q31. You saw the Lambert car there 7
A. Yes, sir.
Q32. !will ask you to state whether or not that is a picture
of the Lambert car after the accident 7
A. Yes, sir.

By Mr. Gillespie: We would like to offer this picture in evidence.
Thereupon tl1e same was filed, marked for identification as:
Defendant's Exhibit No. 1.
Q33. I hand you another picture that shows a building and
part of the highway, a portion of the hig·hway at some place
or other, and ask you to identify it to the jury, what that is a
picture oft
A. It is a picture of a portion of the Sergant Brothers fruit
market and a portion of the parking area and highway in front
of it on the curve at the foot of Claypool Hill near the point
of ~pact, or near the place of accident in this particular case.
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page 52

r

By Mr. Gillespie : "\Ve would like to offer this
picture in evidence as Defendant's Exhibit No. 2.

Thereupon the picture above referred to was filed and
marked for identification as: Defendant's Exhibit No. 2.
Q34. Will you stand up here, Mr. Collins. Looking at that
picture can you tell what is this area shown in there?
A. That is the parking area of Bergant Brothers fruit
market.
Q35. I believe that picture shows some highway there also,
is that correct?
A. ~est s'ir, Route No. 460.
Q36. Is tl1at Route No. 460 a portion of Route No. 460 in
front of Sergant 's Fruit Market Y
A. Yes, sir.
.
Q37. Now, does the point of impact, the place of collision,
appear in this picture, Mr. Collins f
A. No, sir, I don't believe it does.
Q38. Where was that point of impact with relation to the
highway-portion of the highway showing in the picture Y
A. In this direction.
Q39. Farther to the East and toward the top of Claypool
Hill there shown in the picture?
A. Yes, sir.
.
Q40. '\Vould the clear vision down that highway to the curve
from the point of impact and place of collision in this case have
been longer than you can see there in that picture?
A. No, sir, I don't believe so.
Q41. If the point of impact is farther could you
page 53 ~ not have had more roadway in view than is shown
in the picture T
A. From the point of impact you could stand on the othe1·
side of the highway and naturaHy have further vision. This
does not show it.
Q42. If the point of impact is further up the road than
shown in the picture, you would have more roadway to look
down than is shown in the picture f
A. That is right.
Q43. You could see a little bit more f
A. Yes, sir.
Q44. Was there any skid marks there around the place of
accident?
A. Yes, sir.
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Q45. Just tell the jury where that was and where it extern.led from and how far 1
A. Approximately six paces of skid marks, extending up
to the rear wheels of the Nehi Bottling Company truck.
Q46. A distance of about eighteen feet of skid mark to the
rear wheels of the N ehi Bottling Company truck, back down
the highway to the West 7
A. Yes, sir.
Q47. I see you have a small book there on your lap that
you use when testifying. What is that?
A. That is the notes on the accident.
Q48. ,vhere were they taken T
A. At the scene of the accident and immediately after the
accident.
Q49. And those notes were taken at the scene of
page 54 ~ the accident and while you were there making this
investigation f
A. Most of them. A few of them were made immediately
after concerning the statements.
Q50. I mean these distances .
.A. Yes, sir, the distances were made right there at that time.
Q51. And when the vehicles-before they were moved out
of the position in whiclJ they stopped after the accident?
A. Before they were moved from the position in which I
found them. Yes, sir.
·
Q52. You say you got there about 7 :00 o'clock?
A. Yes, sir.
Q53. How long were you there investigating that accident?
A. I don't know. I was probably there forty Jninutes, I
imagine, because the vehicles were moved before I left there.
They ,:vere picked up by the wrecker.
Q54. How long were you there before they were moved?
A. I would say fifteen or twenty minutcR before the Nehi
Bottling Company truck was moved out of the road. The
Lambert vehicle was not moved until a little later than thnt.
Enough men got around and scooted the rear end out of the
road so the wrecker could pick it up.
Q55. Mr. Lambert and his son had been taken to the hospital before you got there f
A. Yes, sir.
Q56. ThiR point of impact in the highway·, that you spoke of,
·where was it with relation to the center line of the highwayf
A. It was approximately five f(lr.t from the-edge
page 55 ~ of the road. I never measnred tlw distance from
the center line to the point of impact.
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Q57. That was five feet from the edge of the road, the edge
on which side Y
A. On the side toward the fruit market.
Q58. In other words, was it over as far as the white line in
the. center of the road from the fruit market side?
A. No, sir.
·
Q59. Which traffic lane was that point of impact in? Was
it in the traffic lane for traffic going up Claypool Hill?
A. It was in the East bound, or in the lane for traffic going
toward Claypool Hill.
Q60. The point of impact showed?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Boggess:
Ql. What model truck was this?
A. A 1949 Dodge.
Q2. What ton Y
A. I don't have the tonnage on it.
Q3. How was it loaded?
A. With pop cases. I don't know whether the bottles were
full or empty.
Q4. Could have been both 7
A. Yes, sir.
Q5. What type grade is that there at the point of im11acU
A. You mean how steep is iU
·
Q6. Yes.
page 56 ~. A. I don't know how steep it is. It is a bituminous road.
Q7. Going up?
A. Up hill.
QB. Pretty sharp?
A. Up hill.
Q9. And continues to go up from there to where thev
stopped, does it not? That grade keeps going up?
·
A. It continues to the top of the hill.
,
QlO. With a higher elevation. Now, at the bottom of the
curve you are coming up a grade?
A. Yes, you begin going up grade from the time von hit the
:first-the time you hit the first cur-ve down there at the West
.end of the Cedar Bluff hill.
Q11. Yon say from the point of impact to the rear encl where
the truck stopped there was skid marks for six paces?
A. Yes, sir.
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Q12. Eighteen feet 7
A. Yes, sir.
RE-DIRECT EXAMINATION..

By Mr. Gillespie:
Ql. Mr. Collins, what w.as the condition of the road on t.his
day as to being wet or dry Y
A. Wel
RE-CROSS EXAMINATION.
By Mr.. Boggess:
Ql. How much rain had there been that dayY
A. I don't recall how much rain there had been.
page 57} There was enough to .get the road fairly wet.
Q2. Drizzling!
A. Yes, a drizzle, yes, sir.
Q3. It was wet when you got thereY
A. Yes, sir, still drizzling.
·
Q4. You didn't find any skid marks West of the point of
impact?
A. I don't recall. The only skid mark that I found was
the six paces that I found that led to the rear wheel-the
wheels of the truck.
Q5. That would be the rear wheels. How long would that
. truck be?
A. I just would not know.
Q6. Fifteen feet or ten feet Y ·
A. I don't know what the wheel base on that is. I would
not know the length of the tr1:1ck.
The witness stands aside.
The hour of 5 :00 o'clock p. m. having arrived Court was
adjourned until tomorrow morning, September 4th, 1953 at
9 :30 a. m., at which time the further taking of testimony was
resumed..
WILLIAM VANCE DUNFORD, JR.,
another witness introduced on behalf of the defendant, being
:first duly sworn, testified as follows:
DIRECT EXA1HNATI0N.

By Mr. Peery:
Ql. I believe your name is William Vance Dunford, Jr. Y
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A. Yes, sir.
Q2. Where do you live!
A. Bluefield, West Virginia.
Q3. On April 15th of this year by whom were you employed!
A. Nehi Bottling Company.
Q4. How long had you been working £or N ehi Bottling
Company?
A. Approximately two months.
Q5. What is your age?
A. Twenty-one.
Q6. Twenty-one at this timeY
A .. Yes, sir.
Q7. What had you been doing before you started working
for Nehi Bottling Company?
A. I was employed by the Kersey :Manufacturing Company.
QB. For how long¥
'
A. About three months.
Q9. And what had you done before that f
A. I come out of the Army.
QlO. How long were you in service?
.A.. Twenty-six months.
Qll. On .April 15th, last year, what were you doing for the
N ehi Bottling Company f
A. I was driving a truck for them.
Q12. Delivering and selling-Selling and delivering °l
A. Soft drinks.
Q13. Soft drinks.
A. Yes, sir.
Ql4. What route did you have?
page 59 ~ A. I had the lower end of Buchanan County.
Ql5. The lower end ·of Buchanan County?
A. Yes, sir, from Vansant down.
Q16. In serving· that territory wllieh way did you travel to
get down there and back f
A. Highway 460.
Ql 7. I believe Route No. 460 leads through Richlands and
Cedar Bluff?
A. Yes, sir.
Q18. Do you recall about wlrnt t.ime it was on tl1e dav of
the collision that you arrived there in Cedar Bluff?
·
A. About 6 :00 o'clock.
Q19. About 6 :00 o 'clockf
A. Yes, sir.
Q20. What were the weather conditions at that time f
A. Well, it was raining and getting a little dusky.

page 58}
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Q21. Was it raining hard or moderate rain?
A. Moderate rain.
Q22. What kind of a truck were you driving t
A. A 1949 Dodge ton and a half.
·
Q23. Was that your regular truck Y
A. No, sir.
Q24. Why were you driving it on that day!
A. The other truck was in the garage.
.
Q25. What sort of a load did you have on the truck?
A. I had about a half load of empties and about a half load
of full ones.
Q26. Do you know anything about the weight of
page 60 ~ that truck empty!
A. The empty weight of that truck would be
approximately three ton.
· Q27. Can you tell us anything· about the weight of the load
you had on it?
A. The load come up to about three and one-half ton,about
three and one-half ton,-approximately six and one-half ton.
Q28. Now, as you come up near the point of the collision
was it necessary for you to change gears anywhere?
A. Yes, sir, I changed gear the other end of the bridge to
third gear coming back from fourth.
Q29. Is fourth gear what we ordinarily term as high gear 1
A. Yes, sir.
Q30. You changed from that gear back to a lower gear 7
A. Yes, sir.
Q31. ·where did you say you made the change?
A. Right at the lower end of the bridge there, right around
the curve there.
·
Q32. What was the speed you were making at the time you
changed gears?
A. Oh, approximately twenty-three miles an hour.
Q33. Approximately twenty-three miles An hour?
A. Yes, sir, between twenty and twenty-three.
Q34. Then, as you- continued on up to the point of the collision what speed were you makingt
A. Approximately twenty, twenty-two miles an hour.
Q35. Twenty to twenty-two miles an hour f
A. Yes, sir.
page 61 ~ Q36. When you rounded t.he curve there through
the cut so you could see up in front of· the fruit
market, state whether or not the road was·clearT
· A. Well, it was clear to a certain point.
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Q37. I mean when you rounded the curve was there any. thing in the road at that timeY
·
A. No, sir.
Q38. Did you later see something· come into the road Y
A. Yes, sir, when I come-had come around that car was
sitting there in the highway. By that time I was-at that time
I was so close I could not stop.
·
Q39.. Did you see there was a car upon the highway?
A. Yes, sir.
Q40. Where was it Y
A. It was approximately six feet on the highway.
Q41. And how far away were you at the time you saw it Y
A. Between six and ten-maybe twelve feet.
Q42. Do you know whether or not at the time you saw it it
was moving T
A. No, sir, I dou 't.
Q43. ,,That did you do at the time you did see the cad
A. I applied my brakes and swerved to the left.
Q44. Did you apply your brakes gradually or give them
all the pressure you had?
A. You see in a case like that you mostly give them all the
pressure you have.
Q45. Did you make every effort to avoid striking the car?
A. Yes, sir.
page 62 ~ Q46. vVere you able to do so T
A. No, sir.
Q47. Do you remember what happened at the time you
did strike it Y
A. Well, I got out of the truck to see what had happened.
Q48. Were you injured hi any way?
A. No, sir.
Q49. What had happened when you got out of the truck?
A. I saw Mr. Lambert laying out by the side of my truck
and I picked him up to see how bad he was hurt, and then
there was some other fell ow come over and he took him and
I- went in Sergants place there, I believe, and called the ambulance, the State Police and the wrecker.
Q50. You called all tllree of them?
A. Yes, sir.
Q51. Do you remember where the truck come to a stop in
the road?
A. Yes, sir.
Q52. Where was it?
A. My left front wheel was approximately one foot over
the white line on the left hand side of the road.
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Q53. And where w~s the Lambert cart
A. It was right up even with me with the left rear wheel
on the highway..
Q54. From your experience in traveling that road and operating a truck over it could you have made the hill there,
on up, coming by the fruit market in the gear you were in at
that time!
page 63 ~ A. No, sir.. You would have to change to second
before you got to the top of the first grade there.
Q55. What do you mean by the top of the· first grade Y
A. Just beyond the clearning. By the time you got to the
end of the clearing you would have to go back to second.
Q56. Do you mean by that the next curve up there Y
A. Yes, sir.
Q67. And what speed does your truck have to be down. to
before you could go into second gear 7
A. Approximately ten to twelve miles an hour.
Q68. In other words, in going up by the fruit market you
would lose speed all the time on account of the grade?
A. Yes, sir.
Q69. Where do you work now 7
A. Andy Williams, Ford dealer, in Bluefield.
Q70. How long have you been working there!
A. Ten months.
Q71. What do you do?
A. Automobile mechanic.

By the Court:
Q72. What did you say you did?
A. I work as an automobile mechanic for the Andy Williams Garage in Blufield.
By Mr. Peery:
Q73. I believe you said you had been there in that position
for ten months!
A. Yes, sir.
page 64}

CROSS EXAMINATION.

By Mr. Boggess:
Ql. You say you are twenty-one now?
A. Yes, sir.
Q2. At the time of this collision, seventeen months ago,
you were something past nineteen, is that right?
A. I was twenty.
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Q3. Twenty!
A. Yes, sir.
Q4. How much past twenty-one are you now!
A. Eight months.
.
Q5. You were twenty years old, and you say you had
worked for Kersey Manufacturing Company four months Y
A. Three.
Q6. And four months, for Nehi Bottling Company, and you
had been in the army, and now, you now work for Andy Williams Garage as a mechanic¥
A. Yes, sir.
Q7. And that has been ten monthsT
A. Yes, sir.
QS. Did you continue to work for Nehi Bottling Company
a few months after this wreck Y
A. About a month.
Q9. ·what time- would you leave on your route or did you
leave that day!_- _, · ~
A. It was about'7 :00 in the morning.
QlO. About 7 :00 o'clock?
.A. Yes, sir.
page 65 ~ Qll. vVould you go down in BucI1anan County
as far as Conway?
·
A. I don't believe I remember where Conway is.
Q12. It is right at the Kentucky line. Did you go that far f
A. Yes, sir, once a week.
·
Q13. And on this particular day do you remember if yon
went that far T It is pretty hard to remember, I know that. I
believe this day of the week was Tuesday?
A. Yes, sir, I went that far that day.
Q14. You think you had been down to the Kentuckv line!
A. Yes, sir.
~
Q15. What time would you report out of a morning¥
A. About 7 :00.
Q16. ,,rould you load at 7 :00 and then leaver
A. I always loaded the truck at night.
Q17. You left then at 7 :OOY
.
A. Yes, sir.
Ql8. Do you know how far it .is from Bluefield, Virginia to
Grundy, Virginia Y
A. Yes, sir.
Q19. How far?
A. Seventy-four miles.
Q20. And do you know llow far it is to the Kentnckv line f
A. Thirteen miles.
.,
·
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Q21. Thirteen or fourteen miles. That is eighty-seven
miles. vVould you stop enroute or would you deliver just West
of Richlands f
A. Some times I would stop and some times I
page 66 ~ would go on and deliver my soft drinks.
Q22. I mean to make deliveries. Did you make
any deliveries between Bluefield and Richlands or not.
A. No, sir. .
Q23. Your deliveries were all )Vest of Richlands-West of
Grundyf
A. All my deliveries started at Vansant.
Q24. That is this side of Grundy about four miles 1
A. Yes, sir.
Q25. How many crates would you have on the truck?
A. Abou_t one hundred sixty that day.
Q26. Full crates·?
A. Yes, sir.
Q27. ·who would load those crates at night, you T
A. No, sir. They had a crew there every night to load the
trucksf
Q28. How much ,:vould a crate weigh 1
A. Approximately fifty pounds.
Q29. That would be eight thousand pounds, four ton load,
would it not?
A. Yes, sir.
Q30. Plus your truck, which you say is a bout a three and
one-half ton truck, that would be seven and one-half ton load.
Now, you say you had only sold ·about half of them f
A. Just about half of them.
Q31. That was in April, 19521
A. Yes, sir.
Q32. Had the pop season opened up pretty good at that
time, or not Y
page 67 ~ A. That was one of our bad davs.
Q33. You say you had a bout four thousand
pounds of full crates and then the empties~ without the pop
in them, would not weigh but about half as rnnch?
A. An empty will weigh a little more tlrn 11 a bout twenty-six
or twenty-seven pounds.
Q34. Let's make it twenty-five for the purpose of calculating-, and they would be half as much as tlie others-That
would be four thousand pounds-that woulc.1 be two tons, about
tba t, two tons of empties?
A. Two tons of empties plus one half of the others.

·S8
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Q35. Which would be six tons, plus your three and one-half
would be about nine and one-half tons. ·what did you tell us
you thought it weighed a minute ago,-six, I am not trying
to trap you.
By the Court: A full load weighs eight thousand pounds,
four tons, and half of that load would be two tons and half
of that would be a ton, that would be three ~ons.

Q36. How much of empties Y One ton plus your three and
one-half-six and one-half.
A. I believe that I said the truck would weigh about three
tons empty.
Q37. Plus three-six.
A. Yes, sir.
Q38. Do you remember whether you told us before the
weight six or eight tons, or do you recall Y
A. I believe I said about six.
page 68 ~ Q39. Now, you say you drove down and made
these deliveries or attempted to make them on this
trip and you were on the way back to report to the plant, is
that rightY About the time this happened you didn't have
any more deliveries to make Y
A. No, sir.
Q40. You didn't have any to make after you passed Vansant, on your Eastern trip, did you?
A. No, sir.
Q41. On your way back, now, you say you got to Cedar
Bluff about 6 :00 o'clock?
A. Yes, sir.
Q42. Did you stop anywhere in Cedar Bhi.fff
A. No, sir, I don't believe I did.
Q43. Are you right sure that this collision happened about
6 :00 o'clock?
A. About 6 :00, 6 :30, some place along tl1ere.
Q44. It was nearer 7 :00 was it notY
A. I don't quite remember.
Q45. Fifteen of 7 :00. Were you there when the Trooper
. g·ot there?
A. Yes, sir.
Q46. He come immediately Y
A. He was about fifteen or twenty minutes before the
Trooper got there.
·
Q47. If he got there around 7 :00 and he was fifteen or
twenty minutes coming, this must have happened around-
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A. It happened btween 6 :00 and 6 :30.
Q48. In other words, you were in Cedar Bluff
page 69 ~ something later than 6 :00 o'clock. I am trying
to fix the time.
A. It could have been. I didn't know exactly-look at the
time.
Q49. On your way back from Vansant-What ti.me would
you say you were at VansanU
A. I don't remember.
Q50. Vansant is seventy miles if Grundy is seventy-four., it
is four miles away., that w-0uld be seventy miles from Bluefield!
A. Yes, sir.
Q51. If you say you reached Cedar Bluff about 6 :00 o'clock
-Do you remember coming through Richlands Y
A. Yes.
Q52. Now, you say you were making from twenty to twentythree miles an hour when you chang.ed from fourth to third
gear, is that right f
A. Yes, sir.
Q53. And that you had slowed down from twenty to twentytwo miles an hour at the time of the collision? You were either
making twenty or twenty-two miles an hour at the time of
the -collision.
A. Yes, sir.
Q54. When you rounded that curve you were making, then,
no less than twenty or no more than twenty-three!
A. That is right.
Q55. You may have dropped back to twenty at the time of
the collision T
A. Yes, sir.
Q56. And you say you were within ten-within
}Jagoe 70 } six to ten to twelve feet away when you :first saw
the carY
A. Yes, sir.
Q57. That is right?
A. That is right.
Q58. And it was raining?
A. Yes, sir, it was raining.
Q59. ·Very hard?
A. Moderate rain.
Q60. Was it dusk!
A. Yes, sir, it was getting dusk.
Q61. It was getting dark. Had you put your head lights
onT
·
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A. Yes, sir.
Q62. On dimY
A. I had my parking lights on, clearance lights.
Q63. You could see anything plainly one hundred and fifty
to two hundred feet awayf
A. Yes, sir.
Q64. Now, you say you come through Richlands and comeon up toward Cedar Bluff toward 'Wimpey Jones place. ·were
you proceeding at that time at about the same rate of speed,
twenty to twenty-five miles?
A. Twenty-five or thirty miles an hour.
Q65. Did you ever get over thirty-five miles¥
The defendant, by counsel, objected to the foregoing question.
..
By Mr. Gillespie;. We want to be heard on this point.
Outside the hearing of the jury.
page 71 }-

By Mr. Gillespie:

The defendant is objecting

to this line of questioning on the part of the plain-

tiff's attorney because of the fact that, looking at the record
made in the former trial of this case, it is apparent that theonly ·purpose of this testimony as to speed at other times
other than at the time and place of the accident is in order to
use it for the basis of rebuttal testimony from other persons
about that speed at other times and places. The place which
has been referred to in the counsel's question is about two
miles from the place of the accident, between that place and
the place of the accident. 'J1l1at is another occurrence, and it
is necessary to pass tI1rough both business and residential
district of that community. It is to be assumed in this case,
as in all cases, that the defendant's driver observed the speed
limit in the residential area and business district that he had
to pass through before reaching the scene of the accident. It
is to be assume that the speed of liis vehicle changed probably
many times during tlrnt period. Further than tllat the plaintiff introduced in direct testimony the matter of speed of the
vehicle and it is not now a matter to be brought in by rebuttal
testimony. If he had testimony on that which be considered
competent it should Jmve been introduced along with the other.
By the Court: I wm overruled the objection.
page 72 ~
To which ruli_ng of the Court the def enclant, by
counsel, at the time excepted. ·
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William Vance Dunford, Jr.
Inside the Hearing of the Jury.
Thereupon the question: '' Did you ever g·et over thirtyfive miles 1'' was read by the reporter as reported.
By Mr. Boggess:
Q66. Between the town of Richlands and ·wimpey Jones?
A. No, sir.
Q67. Now, did you stop in the tow1~ of Richlands anywhere!
A. No, sir, I don't believe I did.
Q68. You don't believe you did?
A. Not that partfoular night.
Q69. Not that particular night. Do you trade down there
at the )Vest End Service Station-Richlands Service Station,
a Texaco Station 7
A. Right across the new .bridge?
Q70. Yes.
A. I have stopped there and bougllt gas.
Q71. On this particular occasion, on this day that you come
through Richlands on your way East to Bluefield-on this
particular occasion on your way back from Grundy, between
Raven and Riclilands, did you stop at the \Vest-at this Richlands Service Station, Texaco Station? Think it over, now,
son, if you can remember.
A. I don't recall it if I did.
Q72. You don't recall it if you did. Do yon recall, if you did
stop there for g·as or service or for pop, having
pag·e 73 ~ made a. statement in the presence of Tony FieldsBill Fie]ds- ,vho worked there! Do you know BiU
Fields 7
A. No, sir, I don't helie, e-Q73. That you had to be in Tazewell in thil'ty odd minutest
A. No, sir, I made no such statement.
Q74. That you either had to be or woul<l he in Tazewell in
thirtv odd minutes 1
A.· I made no such Rtatement.
Q75. Now, after this wreck liappe1w<l and you told tho
jury exactly w11ere your truck was and the <·ar. You recall
the exact positions, do you?
A. I helie,re so.
Q76. Have you rereacl your testim011~· in tlw prior case 011
that point? Have you l)een over it with couni;:c}!
·
A. No, sir.
Q77. You have not been oYer it at a11 ?
A. No, sir.
1

62

Supreme Court of Appeals of Virginia.
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Q78. It is the first time you have given it any thought when
you got on the stand today since the last occasion 1
A. Yes, sir.
Q79. You dicln 't talk it over with Trooper Collins 1
A. Since the accident?
QSO. Yes.
A. I talked it over with him on yesterday.
Q81. Did you talk it over with counsel over there, those
gentlemen?
A. No, sir.
Q82. Did you talk it over with them this morning?
page 74 ~ A. No, sir.
Q83. You have not given it any thought since
thenf
A. No, sir.
Q84. Now after tl1e collision a~d after you liad stopped,
the truck was stopped and the car was stopped, did you see
these people in tl1e road, lying there in tlle road, the Lamberts Y
A. Yes, sir.
. Q85. Now, after you got out of your car, } 0Ur truck and
the wrecker bad come and got it-I mean where did they
take it?
A. They taken it-they took it to the dealership in Richlands.
Q86. Perkins Garage?
A. Yes, sir.
. Q87. Do you know a boy named Tony Patrick, a mechanic
there?
A. No, sir.
Q88. Tha.t works there at Perkins Garngc and was there
that nightY
. A. There was a mechanic there, I don't recall his name.
7

The defendant, by counsel, objected to thi~ questioning,that has sometl1ing to do with something after the accident.
Which objection the Court overruled, to wl1ich ruling of the
Court the defendant, by counsel, at the time excepted.
Q89. Do you recall making· a statement to Pat.rick that
"This is my tllird wreck in a month nncl it means my jolJ"?
A. No, sir.
Q90. "In two weeks ancl it means my job"?
A. No, sir.
page 75 ~· Q91. Diel :vou make any part of that statement?
A. If I did I don't remember it.

Nehi Bottling Co.., Inc. v. Fred 0. Lambert.

63

L. JV. Collins.
The defendant, by counsel, objected.
Q92. You don't remember if you did Y
A. No, sir.
Which objection the Court overruled, to which ruling of the
Court the defendant, by counsel, excepted.
By Mr. Peery: We would like to ask the Court to instruct
the jury not to consider that in reference to this accident.
By the Court: I will sustain that motion and direct the
jury not to consider that portion of the evidence as having
any bearing on the actual happening of this wreck. That
question, perhaps, was asked for another purpose which
may be developed later, and I will instruct the jury later on
that part of it.
The witness stands aside.

L. W. COLLINS, .
a witness having heretofore testified on behalf of the defendants, being recalled, testified as follows:

DIRECT EXAMINATION.
By Mr. Gillespie:
Ql. You are Trooper L. W. Collins who testified in this
case on yesterday Y
·
A. Yes, sir.
Q2. There has been some reference and testipage 76} mony, Mr. Collins, to a truck parked near the
Sergants Fruit Stand at the time of the accident
involved in this case that Mr. Lambert stopped his car above
or beyond when he pulled in there nt the fruit stand. Was .
that truck still there when yon were there investig·ating the
accident?
A. There was a truck parked there in front of the fruit
market when I arrived.
Q3. What was the position of that truck with relation to
the fruit market?
A. Backed in with the bed back ag:ainst the ·porch and the
front end sticking out toward the road.
Q4. At what location was it along the porch, if you remember,-near the lower end, upper end or the middle, or howY.
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L. lV. Collins.
A. It was just about straight out from the doors that go
into the fruit market.
Q5. How about the front end of that truck, or its front
bumper¥ Where was that with relation to the edge of the
hard surface road, if you remember t
A. My recollection it was-the bumper was just about even
with the hard top.
Q6. Out nearly to it¥
A. Yes, sir.
Q7. In looking ·west down the highway could you see·
across the top of the hood, the engine of the truck, all right t
A. From what position would you be looking¥
QS. Say from/the position of the collision?
A. Sitting in: a·car, driving a car, you would be sitting down
lower than you would be standing up, and I never
page 77 ~ tried that. I looked to tl1e-toward the point of
impact from back down the road. ·when I measured
i~ ~ was standing· in the road looking over the hood at a clear
VlSIOn.

·Q9. You could see ·all rig·ht from there¥
A. Yes, sir. I could not answer that exactly about sitting
down in a car as to whether you would have that much or not.
QlO. Now, liave yon seen this map? Will you tell the jury
if it appears to represent the situation, the hig·hway and building at the Sergants fruit market in the town of Cedar Bluff-!
A. It does.
Qll.
ould you point out on that map about the place in
the l1ighway where tl1e impact occurred?
A. Approximately there, about right there.
Ql2. You mean it was over in the highway a little bit¥
A. Yes, sir, about that point in the big·hway.
Ql3. About that point in the· highway. In ot]1er words, how
close with relation to ·being opposite the South or East line
of the building, extending with the East line of the fruit stand"?
A. It was just about straight out, a little East, or toward
the Claypool :Hill side of it.
Q14. Would that put it at a point about or near the letter
"o'' is in the· "No." for number?
A .•Just a little bit this side of it, I believe, would be about
rig·ht. Just barely this side of it.
Q15. Will you take a straip:ht edge and run it with the
East or South building line of the fruit stand building and
mark tl1e place you are referring· to, if that is the
pag·e 78 ~ place or about marks the place of the impact?
A. I would say just abo~t there.

,v
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L. ll'. CollinrS .
. Q16. "\Vill you stand up here and point out that place to the
Jury that you have marked on the map f
A. Rig-ht at that point right there.
Ql 7. ·where you have marked an "X'' with your penciU
A. Yes, sir.
CROSS EXAMINATION.

By Mr. McClintock:
Ql. You state, from your recollection, that the edge of the
bumper was at or near tlrn edge of tho hard top T
·
A. Yes, sir, just about.
Q2. From your report would you check and see if you have
it '' Fifty paces from the curve clear vision'' '' Five feet from
edge of the road'' 1
A. I explained that the last trial. That five feet from the
road was the impact. That was my notes.
Q3. I believe on your direct testimony you stated that the
force of impact was five fe.et or :five and one-lmlf feet over in
the highway t
A. Five feet from the edge of the road. Yes, sir.
Q5. And this five feet of clear vision that you can see, docs
not mean whether you could see five feet back from the edge
of the road f
A. This five feet, right here, is the point of impact from
the edge of the road. Right there is where it is copied fromright there. Twelve paces from the point of impact, that is the
distance the Lambert vehicle was knocked. Two
page 79 ~ feet over the white line was the distance the Nehi
truck was sitting over the white line. Fifty paces
clear vision to curve is the distanr.e from the point of impact
to where you can see clearly standing- on the white line in the
middle of the road. Five feet from tlw edge of road, impact.
Q6. Then this five feet from edge of roncl would not mflan
that truck-that you could see passing that truck 'five feet
back from the· edge of t.110 road?
A. No, sir.
Q7. This has been seventeen months ngo?
A. Tlmt is not what I meant.
QB. You state, from your recollcctio11, the edg:e of the
truck was at the hard top?
A. Yes, sir, just a bout even witl1 tlir luml top.
Q9. Are you familiar with the stn lls tlint the Sergant
Brothers lmve that thflY back their t nwks into!
A. I have stopped there quite a nnmhPl' of times, I have
been around there, I am fairly_familiar with it.
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Henry A. K ise.r, Jr.
QlO. From the evidence that has been brought out this was
He does have some larger trucks too there,
does he not?
A. Yes, sir.
Qll. Quite a bit larger, two and a half ton Y
A. He has them ranging all the way from one ton truck to
a tractor-semi-trailer unit.
.
Ql2. Some of them parked in this area around out toward
.the highway down there, and they would be five or six feet
longer than this ton truck in quei;;tion here Y
page 80 ~ A. Probably would be, yes, sir.
Q13. You don't know from the picture of-this
picture that is made of the curve, you don't know where the
camera was wl1en the picture was made1
A. No, but from the angle of the picture it is apparent that
the Camera was over in the parking area somewhere.
Q14. You were not there when the picture was made, were
you?
A. From the angle of the pictui·e, why, it is apparent that
the camera was over in the parking area at some point over
in the gravel off the hard top.
Q15. As to being· up or down the hi.11 from the point of
impact you don't know where the camera was f
A. How do you mean that Y
Q16. From the position the camera was sitting at the time
the picture was made, you don't know whether the bottom
edge of the picture is at the base of the camera, or where the
camera was sitting?
A. That is right.
Q17. As to the position of the camera, you were not there?
A. No, sir, except it was taken from the road.
a one ton truck.

The witness stands aside.

HENRY A. KISER, JR., .
another witnesR introduced on behalf of the defendants, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv l\fr. Gillespie:
·
Ql. Your nmne is Henry A. Kh;er, Jr.?
page 81 r A. Yes, sir.
.__
Q2. Are you a survey01~ and engineer, Mr. Kiser?
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Henry A. Kiser, Jr.
A. Yes, sir.
Q3 . .A native of Tazewell County?
A. Yes, sir.
Q4. You have an engineering office?
A. Yes, sir.
Q5. Where!
A. Across the street from the Court house.
Q6. Here in the town of Tazewell f
.A. Yes, sir.
Q7. Did you make this map which I hand you, and which
is designated ·"'Sketch showing portion of U.S. Route 460 near
Cedar Bluff, Tazewell County, Virginia" Y
A. Yes, sir.
QS. What does that show in the town of Cedar Bluff, Tazewell County, Virginia, Mr. Kiser?
A. That shows that portion there where the old road used
to cross the railroad, N. & W. just East of the rock cut before
you cross the bridge going into Cedar Bluff.
Q9. I believe your map shows a rat.her large building. Do
you know where that building is, or whether it is what is ref erred to in this testimony as the Sergant Fruit Stand or
Market?
A. I know it is a store building. I don't know about the
Serganr Fruit Market part of it.
QlO. It is the first building· East of the rock cut, after you
come through from the depot in Cedar Bluff Y
A. Yes, sir.
page 83} Qll. Is that map made to scaleY
A. Yes, sir.
Q12. Where did you get your data with relation to the center
line and route of U.S. 460 at that pointY
A. From the Resident Engineer's office,-the Highway Department out here East of Tazewell.
Q13. With that information did you go upon the ground?
A. Yes, sir.
Q14. And locate the highway ih,elf and the surrounding
objects!
A. Yes, sir.
By Mr. Gillespie: ,Ve would like to offer in evidence this
map, Your Honor.
Thereupon the map was filed, marked for identification as:
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Leonard Neel.

DEFENDANTS' EXHIBIT NO. 3..
Q15. On the map which I am showing you here, Mr. Kiser,.
there is a pencil mark testified to by Trooper Collins as.
locating the place of the accident in this case. How far would
there be clear view along the highway to the East, or toward
Claypool Hill from that point Y You can scale it from the
map.
A .. I say approximately three hundred feet ..

CROSS EXAMINATION.
By Mr. Boggess~
Ql. You ·aidn 't put the transit on this yourselff
A. No, sir.
Q2. Now, let's get looking to the East.. Is there sort of a
cliff and some foliage to the ·East?
A. Up to the cut, yes, sir.
page 84

r

The witness stands aside.

LEONARD NEEL,
another witness introduced on behalf of the defendants, being
first duly sworn, testified as follows:

DIRECT EXAl\fINATION.
By Mr. Peery~
Ql. I believe your name is Leonard Neel?
A. Yes, sir.
Q2. How old are you f
A. Thirty-one, sir.
Q3. Where do ~Tou Jive f
A. Bluefield, Virginia.
·Q4. What is your workY
A. Route Superintendent for Ne.l1i Bottling- Compan~r.
Q5. How long lrnve you been employed by Nehi Bottling·
Company?
A. Fifteen montl1S as a clrive1· and two years as Superintendent.
Q6. As Route Superintendent wlrnt are you duties?
A. Riding with tlie drivers to see that they keep their mn
and call on our customers and call on new acrounts..
Q7. Do yon also take tl1efr plac.es at times!
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Leonard Neel.
A. Yes, sir. Vacations and if a man is sick and has to be
off I take his route.
QB. Do you know the truck that vVilliam Vance Dunford,
Jr., was operating on the day of this accident, .April 15, 19521
·A. Yes, sir, I do.
Q9. Had you operated that truck yourself?
A. Yes, sir, I l1ave.
page 85 ~ QlO. Have you driven it over the route from
Bluefield through Richlands, Virginia?
A. No, sir, I 1iave not driven it on that route.
Qll. What other experience have you bad in operating
trucks?
A. Well, in the Anny I was motor sergeant, I had one hundred twenty-three trucks to look after, and then I drove for
two concerns in Bluefield, one of them about eighteen months
and the other about three,-except about three years I was on
the police f orce,-all my life.
Q12. Have you driven and operated all kinds of trucks?
A. Yes, sir, most any kind.
Q13. The type of truck tliat-or the truck tl1at Dunford was
operating at the time of the accident if the speed is reduced,
you are shifting it into third gear from f01frth gear, what is
the highest speed you can shift that truck into third gead
A. Between twenty and twenty-two or th1·ee miles an hour.
Q14. And in shifting from third gear on down to second
gear, what is the highest speed you can be traveling to make
that shift?
A. Approximately fourteen, twelve miles an hour. Usually
twelve miles is the proper speed to change.
Q15. Mr. Neel, do you know the location of the scene of this
accident?
A. Yes, sh, I am familiar with it.
Q16. Did that truck that Dunford was driving on the day
of the accident, or was it capable of traveling at a
pag·e 86 ~ speed of thirty-five to forty miles an hour in third
gear there at the scene of the accident?
A. No, sir. The truck is governored, nnd the governor
would not let it pass twenty-five or twenty-six miles an hour.
Q17. In third gead
A. Yes, sir.
Q18. Why is it you can't shift from fourth g-ear to third
gear at a greater speed than twenty, twenty-two or three miles
an hour?
A. You have to race your motor up and your motor won't
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race up fast enough to let your gearf? mesh in-together. If you
change at twenty you have to race your motor wide open,
double clutch it and it will slip into gear. At a high speed it
won't g·o ..
Q19. Is that true for shifting from third gear down into second gear?
A. Yes, sir, it is.
Q20. You spoke of the truck having a governor on it. Will
you explain what that' means f
A. It is a piece that fits on the carburetor you can set, and
we· have it set by machine. The way we keep our trucks set
is thirty-three hundred revolutions per minute. Then it drops
back and holds your speed, thirty-two, which will give you
forty, forty-five to fifty miles an hour in high.
Q21. Does that also apply to lower gears?
A. Yes, sir. Your motor will go up to thirty-two revolu.
·
tions per minute.
CROSS EXAMINATION.
By 1\fr. Boggess:
QI. What would it give you in high gear?
A. Between forty and forty-five.
Q2. I believe you said fifty?
.A. Yes, sir. I am sorry, sir, I misunderstood you.

pag·e 87

~

The witness stands aside.
The Defendants here rested.
By Mr. Boggess:
omitted question.

·wc want

to recall Mr. Lambert for an

FRED 0. LAMBERT,
the plaintiff, a witness having heretof o.re testified in his own
behalf, being recalled testified as follows :
DIRECT EXAMINATION.
By Mr. Boggess:
Ql. What was your salary at the time of the accidentf
A. Four thousand seventy-six dollars.
Q2. Per year?
A. Per year.
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Tommy Patrick.
CROSS EXAMINATION.
No cross examination.
The witness stands aside.
The Plaintiff, in order to further maintain the issue on his
behalf., introduced the following evidence in Rebuttal
TOMMY PATRICK,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows :
page 88}

DIRECT EXAMINATION.

By Mr. Boggess:
Ql. Where do you work, Mr. Patrick f
A. I work for myself now..
Q2. Where were you working April 15., 19521
A. Perkins Motors.
Q3. Were you there when the Nehl truck was brought inY
A. I brought it in myself.
Q4. Did you 1:alk to the driver then?
.A.. Yes, sir, he rode back with me.
The defendants, by counsel, objected to the foregoing question because it has to do with a statement when the accident
was over and has nothing whatsoever to do with the accident
itself,-it was no part of it or anything being relevant to this
case, is entirely immaterial., irrelevant ·and should no be introduced.

By Mr. Boggess: We don't contend it could be res gestae.

It is purely for the purpose of contradiction-goes to the credibility of the witness.
By the Court : The evidence will be allowed to go in for
that purpose, going to the credibility of the witness, and you
gentlemen of the jury will not consider this evidence as evidence of the accident itself. It only goes to the credibility of
this witness-I mean to the credibility of the witness Dunford,
the driver of the truck, and you will only consider it in connection with that phase of the matter.
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Bill Fields.
page 89

t

Counsel for the defendants objected. to the ruling of the Court in not excluding the evidence. and
excepts to the ruling of the Court.

Q5 .. Did he make the statement to you,. there in your garage,
that this is my third wreck in two weeks and it means my job!
A. Yes, sir ..

CROSS EXAMINATION.
No cross examination.
The witness stands aside.

BILL FIELDS,
another witness introduced in behalf of the plaintiff, being
~rst duly s,yorn, testified as follows:
DIRECT EXAMINATION.

By Mr. l\foClintock =
QL I believe you are Bill Fields!
A. Yes, sir.
Q2. Where do you livef
A. Lebanon.
Q3. What is your occupation f
A. Store manager.
Q4. Where did you live on April 15, 1.952
A. Richlands.
Q5. Where did you live there?
A. Over tl1e Casino Grill.
Q6. In the West end of Richlands f
A. Yes, sir.
Q7. Near the Richlands Service Station f
A. Yes, sir.
page 90 ~ Q8. Where were you working at that time!
.
A. At tlie Mick or Mack.
Q9. How far is the 1\fick or Mack store from the Texaco
Service Station?
A. About one block.
QlO. What time did you get off from work that eve~ingf
A. At 6:00.
·
Qll. What did you do when you got ofH
A. I went home and ate supper and come to the service station after I ate.
6
{
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Bill Fields.
Q12. What ~vere you cloii1g· thei'e t
A. Just loafing·.
Q13. Do you recall whether or not while you were thete a
Nebi Bottling truck stop peel thel'e and gassed up?
A. Yes, sir.
Q14. There was such a truck stopped f
A. Yes, sir.
Q15. I will ask you if you observed the driver of that truck
and heard him make this statement·
The defendants, by counsel, objected to the £otegoing question because it is immaterial, irrelevant and has nothing to do·
with the issue in this case.
By the Court: You will consider that in the same manner-

it goes only to the credibility of the witness Dunford, and, of
course, has nothing to do with reference to the actual happenings at the time of the accident, and you will consider tt only
in connection with the credibility of the witi1ess Dunford.
pag·e 91 ~

The defendants, by coui1sel, excepted to the tuling of the Court in not excluding· the testimony. ·

Q16. Did you hear him.make the staten'lent that
or will be in Tazewell in thirty some odd minutes?
A. Yes, sir.

i have ·to

CROSS EXAMINATION.

Mr. Gillespie:
·Ql. Your name is what?
A. Billy Fields.
Q2. Billy Fields. Where do you say you Ii ve now?
A. Lebanon.
Q3. And where wei-e you living and working at the time yon
testified about?
·
A. I lived in Richlands in 1952.
Q4. Where were you ·working?
A. At the Mick or Mack.
Q5. What day is this that you are testifying about?
A. April 15th.
Q6. How do you date April 15th?
A. Nineteen hitndrecl and fifty-t"10.
Q7. It was April 15th in 1952. How do yon date this day as
April 15th?
B1r
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Bill Fields.
A. I don't believe I understand you.
QS. This date you are talking about. How do yon know it
was April 15th 1
A. Well, I remember working in Richlands at that time.
Q9. Yon worked at Richlands eve·ry day, didn·'t yon Y
A. At that time, yes, sir.
page 92 ~ QlO. You worked in Richlands April 16th?
·
A. Yes,
QU. And ,April 17th 7
A., Yes, sir.·
Q12. And all during April Y
A. Yes, sir.
Q13. Why do you know this date you are talking about was
April 15th?
A. Well, all I remember that the accident happened on April
15th.
Q14. How do you happen to remember an accident hap.
pened on April 15th? ·
.A. Because I heard about it.
Q15~ You heard about a lot other accidents happening in
Richlands during the time yon worked there, didn't you?
.A, No, sir, not that I recall.
QlK N <wer heard of any other accidents 1
A. Not that I remember,
,
Q17. How long did you work in Richlands T
A. About 10 months~
Q18. And tllis is the only automobile accident you heard of
during the ten months you lived in Richlands¥
A. As I can rem.ember of,
Q19. You never hea:rd of any other automobile accident in
ten months except this one accident.
A. That is all I can remember.
Q20. How did you hear about. this one accident when you
never heard of any other accidents for ten months?
page 93 ~ A. ·wen, I heard about this accident because it
reminded me of the boy going in the service station
and making that rema1 k,
Q21. How long after the accident was it that yon heard
about it.
A. The next morning·, .
Q22. Then you heard of an accident?1
A, Yes, sir.
Q23. Now, did you know the person you heard talking there?
A. No, sir.
Q24. Yon were not acquainted with him?

of
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Bill Fields.
· A. No, sir.
Q25. Had you ever seen him before so far as you know.?
A. Not tbat I ·remember.
Q26. You say-Wbat time did you go home Y
A. I don·'t know the time .that I went home, it was not very
long after.
Q27. You testified you went home at 6 :00 o'clock.?
A. Yes, sir, from the .stor.e..
,Q28. From th.e .st.or.e j
A. Y-es, siT..
Q2!:l..And -yt>u :didn.'t get off from wor1r until £ :00 .o·'clockJ
A. Yes, sir.
Q30. 'The store closed at 6 :00 o'c1ock7
A. Yes, sir.
Q31. How far do you have to go from the store to where y.au
lived?
A. One block.
Q·32. Where did yon get your meaH
page :94 :} A. At home.
Q33. At that same house. You .didn't leav.e the
·store ·until 6 :-00 :o'c1ock1
A.· Yes, sir..
Q34. You went home, -and wbat did you do before meal time Y
A. .J:ust washed.
Q'35.. W-a£hed 1
A. Yes, sir.
Q36. Then you went to your meal?
A. Yes, sir.
Q37. Were there any other people that ate there Y
A. None other than my wife and baby.
Q38. That took you a little time. It took the average time
:to -eat your meat?
A. Yes, sir, the average time.
Q39. And then where did you go 1
A. Out to the :service station.
Q40. How far was it to the service station!
A. .Just down ·stairs.
Q41. You lived over the service station T
A. Right·by the side of it.
Q42. Some time after you went down there the truck came
along?
A. Yes, sir.
Q43. And you heard the truck drive_r say something about
going to Tazewell Y
A. Yes, sir.

i
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I
Q44. You don't know whether it was the same
page 95 ~ truck in the accitlent or not f
A. No, sir, I would not know whether it was the
same truck.
.
!
·
Q45. You dontt know whether that truck went on or where
it went? .
I
A. No, sir.
1

I

RE-DIRECT EXAMINATION.
By Mr . .M:cClintock:
Ql. It was a ·Nehi truck f
A. Yes, sir~ it was a Ne* truck.
I

RE-CROSS EXAMINATION.
I

By Mr. Gillespie:
Ql. Was this man talking to you when you heard this statement.
A. No, sir. He was tal~ing to the man that was waiting on
him.
Q2. Wl10 was thatf
.A., Lucian Fields.
Q3. Is he kin to you 7
.A. No, sir.
Q4. You just happen tol have tbe same name f
A. Yes, sir.
·
Q5. Is he here today¥ .
A. I don't know where he is.
Q6. Does he still have that filling station 1
A. No, he, closed the filling station. I don't know whore he
is now.
Q7. He has not been here during· this trial 7
page 96 ~ A. Not that tr know of. ,
Q8. Were you here at the last trial¥
A._ Yes, si~.
. [.
:
Q9. YOU d1dn 't testify, chd you f
.
A. No, sir.
[
.
QlO. Were you summoned here by the plaintiff!
A. Yes, sir.
Qll. You were in the witness room then during the other
trial?
:
.
A. Yes, sir.
I
·
Q12. You didn't come to the witness stand f
A. No, sir.
i

.

1

!

I

I

·
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Q13. Did you tell counsel the same thing· then that you have
told them since?
A. Yes, sir.
Q14. And they didn't use you f
A. No, sir.
RE-DIRECT EXAMINATION.
By Mr. Boggess:
Ql. You did testify today. though Y
A. Yes, sir.
Q2. That is true7
A. (No answer.
The witness stands aside.
HAROLD DUNCAN,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By· Mr. Bogg·ess ~
Ql. What is your name 1
A. Harold Duncan.
Q2. Where do you live Y
A. Cedar Bluff.
Q3. What do you do¥ .
A. Work for the Norfolk and Western Railway Company.
Q4. What capacity?
A. Carpenter.
Q. How long- have you been with them '1
A. Fourteen years.
Q6. Do you know Fred Lambert Y
A. Yes, sir.
Q7. How long have you known him·J
A. About twenty years,. I guess.
Q8. A friend of yours 1
A. Yes, sir.
,.
Q9. You live there in a few miles of bim ·t
A. I live at Cedar Bluff and he lives at Bandy.
Q10. On the day this accident occurred were you on your
way to some point in the West end of the County, and, if so,
where?

page 97
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!

A. I started from home tC!) catch the train to go back to work.
I had been to funeral at Fiinney.
Q11. What train was that Y
A. No. 6. I started to Cedar Bluff and somebody come
along and hauled me to Riphlands. I don't know who it was
but he hauled me to Richlands.
page 98 ~ Q12. You say ;you were on your way to Richlands
.
to catch No. 6. Why didn't you catch it at Cedar
B~ff!
·
A. Somebody come along and picked me up and hauled me
to Richlands.
I
.
.
Q13. Could you have gotten on at Cedar Blufff
A. Yes, sir.
Q14. Do you know about what time No. 6 comes to Richlands!
A. Around 6 :40.
Q15. Around 6 :40 Y
A. Yes, sir. ·
Q16. Do you remember {vho it was that picked you up Y
A. No, sir, I don't.
I
Ql7. Did you catch tha tl train?
A. Yes, sir, I did.
Q18. Now, on the way to Richlands and somewhere East of
Richlands between Hayton 's Garage and ,vimpey Jones did
you meet a Nehi truck T I

a

1

1·

i

1

I

1

1

1

. The defendants, by coufsel, objected :to tlrn foregoing ques~
tion.
·
By the Court: Don't 1Jad the witness.
I

Q19. Did you meet a truck?.
A. Yes, sir.
I
Q20. What truck was it:Y
A. A bottling truck. I
Q21. Do you know what name was oJ it Y
A. A Nehi Bottling. .I
Q22. You recognized itl as such Y
A. Yes, sir.
Q23. Which!way was it going?
page 99 ~ A. Coming· East.
:
Q24. At wh!t rate of speed was it traveling!
A. I would say, from t~e way he was weaving over the road,
he was making forty-five ~o fifty miles an hour.
1

1
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The defendants, by counsel, objected for the reason it is immaterial and irrelevant, and it is not proper evidence in regard to speed at which the truck was driven and should not be
considered as such.
By the Court: The objection will be overruled. The evidence will be admitted only for the purpose of going to the
credibility of the witness Dunford just as in the case of the
other two witnesses who have just testified, and the jury will
accept and consider this evidence only from that standpoint.
This evidence does not tend to show what speed the truck was
making at the time of the accident. It is simply, as counsel
stated, for the purpose of contradicting and going to the credibility of the witness Dunford.

Q25. Did you get on the train Y
A. Yes, sir.

Q26. And went on to Bluefield?
·
Q27. Did you hear of the wreck in Bluefield f
A. Yes, sir.
Q28. Who told you f
A. Bert Webb.
Q29. What relation is he to Fred Lamberti
A. I hear now that he is a brother-in-law.

A. Yes, sir.

page 100}

CROSS EXAMINATION.

By Mr. Gillespie:
Ql. Your name is Harold Duncan?
.
A. Yes, sir.
·
Q2. You say you rode in an automobile from Cedar Bluff
to Richlands f
A. Yes, sir.
Q3. Is that righU
A. Yes, sir.
Q4. Who with 7
A. I don't know who it was, I don't remember.
Q5. How did you happen to get in an autom,obile. Were you
hitch-hiking?
A. No, sir. I was going along, I had time to make the train
at Richlands and I rode down there.
Q6. How did this stranger know you were wanting to catch
the train in Richlands Y

so
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1
A. It was probably not a.stranger.

!

That was a year or more
ago. I don't know who he was.
Q7. Was he a stranger o'.r a friend Y
A. I imagine a friend,-somebody that knew me or he would
not stop and pick me up.
Q8. You mean to tell the jury you don't know whether you
were riding with a stranger or a friend!,
A. Yes, I imagine it was' a friend.
Q9. I asked you whethenl· you knew°l
A. It was a friend.
QlO. It w_as :a friendY
page 101 } A. Yes, SU".
Qll. Where were you when this friend picked
you up?
A. A short distance frtjm where I live-right at the State
I

I

1

garage.

·

Q12. Where 1
A. At the old State gar'age at Indian.
Q13. In the town of Cedar Bluff t
A. Yes, sir.
I
Q14. Were you hitch-hiking¥
A. No, sir.
Q15. Signaling for a ride 6l
A. No, sir.
Q16. How did he happe;n to stopY.
A. He asked me where I was g·oing and I told him I was going to catch tlle train.
I
. Q17. Somebody pulled up-Were you standing on the roadside?
A. No, sir, I was walkihg·.
Q18. And somebody passing in an automobile stopped!
A. That is right.
Q19. Pulled up by the side of you and stopped?
A. Yes, sir. ·
Q20. What did he ask you f
A. Asked me where I was going, I told him I was going to
make the train and go back to work.
Q21. You told him you !were going to make the train and go
hack to workY
· A. Yes, sir.
Q22. Where were you going· at that time walk·
page 102 ~ ing?
A. I was going to Cedar Bluff station to get tL<.~
train.
j

I

1

1

I

1
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Q23. You were going to the Cedar Bluff station to get the
train!
A. Yes, sir.
Q24. And this friend stopped and asked you to ride Y
A. Yes, sir.
Q25. He was going the opposite way 7
A. No, he was going toward Richlands?
Q26. You were going toward the Cedar Bluff station Y
A. I live on Indian Creek. I go that way toward Richlands
and Cedar Bluff both.
Q27. You had not gotten down in the town of Cedar Bluff
at the time?
A. No, sir.
Q28. And this friend-How did you happen to get in with
him?
.A. He asked me where I was going, I told him I was going
to make the train and go back to work. He said: You have
time to make it in Richlands, get in and go down with me.
Q29. Get in with me and go down with me f
A. Yes.
Q30. You feel it was a friend of yours 1
.A. Yes, sir.
Q31. But you don't know who it was?
A. I don't remember.
Q32. You don't remember?
A. No, sir.
page 103 r Q33. And yet you 1·ode with him from Cedar
Bluff to Richlands f
A. That is right.
Q34. And how many trucks did you pass on that trip from
Cedar Bluff to Richlands?
·
A. I didn't count them.
Q35.
en, you remember one. You passed others?
A. I imagine I did. Yes, sir.
Q36. You have traveled over that Poad a good dealY
A. Yes, sir.
.
Q37. And familiar with the traffic on the road?
A. Yes, sir.
Q38. It is a heavily traveled road: is it not?
A. Yes, sir.
Q39. And you probably passed several trucks?
A. I probably did, yes, sir.
Q40. Did you pass any other bottling company trucks Y
A. Not that I recall.
Q41. Did you pass any coal trucks?

,v
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A. I didn't pay any particular attention. That is a year ·
or more ago. I don't remember.
Q42. Did you pass any panel trucks Y
A. I don't remember.
Q43. You do remember that particular truck out of all the
trip down there with this friend that you can't remember his
name Y You do remember meeting one particular truck?
A. Yes, sir.
. Q44. That is what you tell the jury?
page 104 ~ A. Yes, sir .
.·
Q45. You only remember one particular truck?
About how fast was the car traveling that you were traveling
inY
A. Thirty to thirty-five miles an hour.
Q46. You remember the speed of the car¥
A. There is a speed zone through there.
.
Q47. You are certain that the car you were riding in was
not exceeding the speed limit?
A. Yes, sir.
· Q48. Yon arc positive of that, and you are positive that this
one truck that vou met~vou took the trouble to look and see
.. ·
..
the signA. I noticed the speed is how come me to notice the tr"uck.
Q49. You took the trouble to read the sign on the truck?
A. It was not any trouble.
Q50. You didn't read the signs on any other trucks 7
A. I imagine I would if he had been weaving over the road.
Q51. This one was weaving?
A. Yes, sir.
Q52. There was no collision there?
A. No, sir.
Q53. No body ran into any body?
A. No, sir.
Q54. You read the sign on the side of the truck Y
A. Yes, sir. ·
•
Q55. Was tl1at truck loaded witb something, or notY
A. There was pop crates on it. I can't tell you
page 105 } whether they were empty or full.
Q56. There was pop crates on it f
A. Yes, sir.
Q67. You noticed them too?
A. Yes, sir.
Q68. On this trip, when you don't know the name of the
person you were riding- with, you did pick out one truck and
you remember that very distinctly and very plainly?

r
i
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A. Yes, sir.
Q69. You judged the speed and noticed whose truck it was
and what it was carrying?
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Boggess:
QL Later on in riding No. 6 to Bluefield do you remember
seeing a wreck in the road near the fruit stand Y
A. Yes, sir.

RE-CROSS EXAMINATION.
By Mr. Gillespie:
Ql. You did get the train in Richlands Y
A. Yes, sir.
Q2. And then rode from there to Bluefield7
A. Yes, sir.
Q3. And rou say you saw a wreck in the road t
A.. Yes, sir.
Q4. Was that from the moving train t
A. Yes, sir.
·
Q5. And you knew that there had been a wreck
page 106 ~ before you ever got to Bluefield t
A. No, sir. I knew there had been a wreck, I
didn't know who it was.
Q6. What did you see of the wreck there from the train Y
A. I saw these cars and trucks in the road and I knew something had happened,-looked like one of the trucks was
against the car as the train went by.
Q7. You saw a truck ~o-ainst a car f
A. Yes, sir.
QS. Were they locked up together?
A. I could not tell; I could not tell whether they were or
not. They looked like they were pretty cl9se.
Q9. How many other cars and trucksY
A. There is a parking lot there at the fruit stand.
QlO. Was it full of vehicles Y
A. Yes, trucks sitting there and cars.
Qll. All around there Y
A. Yes, sir.
,

,.
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Ql2. And yet, from the moving train as it went East, you
saw the truck?
A. Yes, sir.
Q13. Whose truck was itf
A. That was the pop truck.
Q14. Where was the tmckY
.
A. I could not tell. The train was moving on.
Q15. You knew it was the Nehi truck?
A. Yes, sir.
page 107} Q16. You knew it was the Nehi truck¥ You
were able to read that sign and you knew the
truck even though the train was moving very fast Y
A. At the wreck?
Q17. Yes, sir.
A. The train was not traveling so fast but what I could sec.
Q18. You ·read the name on the truck?
A. Yes, sir.
Q19. There was other trucks there¥
A. Yes, sir.
Q20. Did you read the names on the other trucks?
A. There was not any name on them that I could see.
Mr. Sergant 's truck was parked there.
'Q21. Trucks on or off the road f
A. Off the road.
Q22. When you saw it, this Nehi truck was onA~ I said it was off the road. I don't know whether it was
o ffor in the road. The rtain was moving. There was kind of
a cut there. I don't know whether they were in the road or
off the road.
Q23. You can't see anything until you come through the cut?
A. There is no cut on this side of the road.
Q24. You were looking back?
A. I was looking over that way as I come by on the train.
Q25. You can't see until you get through the cut? The
Sergant place is at the mouth of the cut f
page 108 ~ A. Yes, sir.
Q26. All you saw you saw looking back Y
A. I could see straight across as I went by. I could see
straight across as I went by.
Q27. You don't know whether the truck was in the road or
out of the road?
A. I don't know.
Q28. What time was that 7
A. The train arrived at Cedar Bluff eight minutes to seven,
-it is supposed to.
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RE-DIRECT EXAMINATION.
By Mr. Boggess:
Ql. Is that Clinch Valley clipper a fast train Y
A. Not too fast, no sir.
Q2. Does it go very fast Y
A. Not leaving the station it does not.
Q3. There at the crossing f
A. No, sir. He was just pulling out from the station.
RE-CROSS EXAMINATION.
By Mr. Gillespie:
Ql. Mr. Boggess perhaps asked you,-just where was it
along the road between Cedar Bluff and Richlands that you
saw this truck, as you indicated as being· the only one you
recognized f
A. Between Wimpey Jones and Hayton 's Gnrage.
Q2. Was it on that bill coming· up to ·wimpey Jones¥
A. I could not tell you. I just don't remember.
Q3. You don't remember 1
A. No, sir.
page 109 ~ Q4. Or was it on that straight stretch of road?
Out there at Hayton 's Garage, that is a considerable distance in there?
A. Something like a quarter of a mile I guess.
Q5. A very different type of road, is it not f
A. Yes, sir.
Q6. Some is straight and level and some is up hill Y
A. It was back there where you turn off at the Edgewater
and Hayton 's Garage.
Q7. You are back on the straight stretch of road f
A. It is not straight at all.
QB. Practically level?
A. It is practically level.
Q9. You think it was back therP. 7
A. Yes, sir.
QlO. You don't think it was making tlrnt kind of speed up
the hill at Wimpey Jones that you are talking about?
A. There is a little grade there.
Qll. You don't think it was making that kind of speed up
itp that hill?
A. No, that is where it was, where you turn off to Edgewater Drive and Hayton's Garage.
Q12. You are pretty certain it was back on the straigl1t
stretch of road now?
A. Yes, sir.

·-- \
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The witness stands aside.
The plaintiff here rested.
page 110

r

By Mr. Boggess: We want to move the Court
for a view of the premises. I think that it would be

helpful.
By the Court : Has the defendant rested.
By Mr. Gillespie: We would like to renew our motion to
strike the plaintiff's evidence in this case as being insufficient
to sustain any verdict in behalf of the plaintiff, or offering any
basis upon which a verdict can be properly given by the jury.
Which motion the Court overruled, to which action of the
Court in refusing to strike the evidence at the conclusion of
the testimony was excepted to by counsel for the defendants.
Thereupon a view was granted.
page 111 r I, Ersa Hamilton, a shorthand reporter, being
first duly sworn by the Clerk of the Circuit Court
of Tazewell County, Commonwealth of Virginia as prescribed,
do hereby certify that the proceedings and testimony introduced and had upon the trial of the case of Fred 0. Lambert
v. Nehi Bottling -Company, a corporation, -et al. on August
19th and 20th, 1953 in the Circuit Court of Tazewell County,
Commonwealth of Virginia were by me reported in shorthand
or stenographic characters; that the said proceedings and
testimony so reported were by me personally transcribed into
the English language as hereinbefore set forth.
Given under my hand this the 14th day of September, 1953.
ERSA HAl\HLTON,
Shortliand Reporter.
Approved.
SMITH & PEERY
and
JOSEPH S. GILLESPIE,
Counsel for Defendant.
JOHN
R. BOGGESS
,
I
and
WADE S. COATES
and
JOHN W .. McCLINTOCK, JR.,
Counsel for Plaintiff.
Received and signed by me this March 31, 1954.
VINCENT L. SEXTON JR., Judge.
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INSTRUCTIONS.

Plaintiff's Instruction No. PI. No objection. Given.
Plaintiff's Instruction No. P2. The· defendants, by counsel,
objects to the giving of this instruction for the reason that
some of those things specified and mentioned in the instruction do not, necessarily, constitute negligence, or-and, would
not alone support a verdict for the plaintiff in this case, and
_that in such account this instruction is erroneous and would
be misleading to the jury.
Thereupon the instruction was amended and given.
And the defendant, by counsel, excepts to the ruling of the
Court in granting Plaintiff's instruction No. 2.
Plaintiff's Instruction No. P3. The defendant, by counsel,
objects to the granting of this instruction for the reason it
does not properly state the law of contributory negligence.
Thereupon the objection was overruled and the in~truction
given.
To which ruling of the Court in granting Plaintiff's Instruction No. 3 was excepted to by counsel for the defendants.
Thereupon the instruction was re-written.
page 113 }

Plaintiff's Instruction No. 3-.A·: The defendants, by counsel, objected to the granting of Plaintiff's Instruction No. 3-A because it does not properly state
the law applicable to the evidence in this case ; because there
is no evidence in the case to support the various hypothesis
stated in the instruction and the instruction will be misleading to the jury in reaching a proper verdict.
Thereupon the instruction was amended and given.
Exception is taken by counsel for the defendants fo the
granting by the Court of Plaintiff's Instruction No. 3-A.
Plaintiff's Instruction No. 4:
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Thereupon the instruction was amended.
The defendant, by counsel, objected to the granting of Plaintiff's instruction No. 4 because the same does not specify the
conditions under which the plaintiff is entitled to a verdict;.
because the instruction sets out bases of damages which are
not in evidence and have not been proven in this case and are
not applicable for consideration of the jury in consideration
of a verdict, and because the said instruction is erroneous
and misleading.
Thereupon the instruction was amended by adding the ·
words '' as a result of his 'injuries", and was given.
page 114
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The defendant, by counsel excepted to the
granting of Plaintiff's Instruction No. 4.

Plaintiff's Instruction No. 5: The defendant, by counsel,
objected to the granting of Plaintiff's Instruction No. 5 because the same is misleading and improperly states the law.
It will have the effect of leading the jury to believe that the
Court is instructing on the theory that the defendant's truck
was being driven at an excessive rate of speed wl1ether or
not they believe that fact from tl1e evidence. T11e defendant,
by counsel, also objects to the granting of Plaintiff's Instruction No. 5 because the effect of it is to mislead the jury into
believing that speed on tl1e part of the defendant's truck relieves the duty of lookout on the part of the plaintiff.
Objectioil overruled. Given.
To which action and ruling of the Court the defendant, by
counsel, at the time excepted.
Defendant's Instruction No. A : No objection. Given.
Defendant's Instruction No. B: No objection. Given.
(

/
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. Defendants' Instruction No. C: No objection.
Given.

Defendants' Instruction No. D: No objection. Given.
Defendants' Instruction No. E: The plaintiff, by counsel,
objected to the a-rantin~ of this instruction because it don't
state tbe law. ,~TJ.1ich objection the Court overruled.
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The granting of the said instruction was excepted to by
counsel for the plaintiff.
Defendants' Instruction No. F:
Thereupon the instruction was amended.
The plaintiff, by counsel, objected to Defendants Instruction No. F because it is, in effect, having the jury say that the
plaintiff had to actually see the approaching vehicle, when
the whole proposition is whether or not the jury believes that
he acted as an ordinary reasonable prudent man, and could
or could not have seen such approaching vehicle.
Thereupon the instruction was further amended by adding
the words "if the jury believes". Objection overruled and
instruction given.
To which action and ruling of the Court the plaintiff, by
counsel, at the time excepted.
I
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Approved.
SMITH & PEERY
and
JOSEPHS. GILLESPIE,
Counsel for Defendant.
BOGGESS & COATES
JOHN S. BOGGESS
and
WADES. COATES
and
JOHN W. McCLINTOCK, JR.,
Counsel for Plaintiff.

page 117

r

The foregoing transcript of the evide·nce and
. other incidents of the trial in the case of Fred 0.
Lambert v. The Nehi Bottling Company, Incorporated, were
tendered to me on the 31st day of March, 1954, and have been
signed by me on the 31st day of March, 1954.
VINCENT L. SEXTON JR., .Judge.
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State of ;virginia,
County of Tazewell, to-wit:
I, H. Elmer Kiser, Clerk of the Circuit Court of Tazewell
County, Virginia, do hereby certify that the foregoing and
hereto annexed writing, is a true, full and complete transcript
of the evidence and other incidents of the trial, in the case of
Fred O. Lambert, Plaintiff, v. The Nehi Bottling Company,
Incorporated, Defendant, the same having been filed in my
office on the 31st day of March 1954.
· Given under my hand and the seal of said Court this the
31st· day of March, 1954.
H. ELMER KISER,
Clerk of the Circuit Court of
Tazewell County, Virginia.

A Copy-_Tes~e:
H. G. TURNER, Clerk.
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