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RULE 14-BRIEFS

1. Form and contents of appellant's brief. The opening brief of the appellant (or
the petition for appetal when adopted as the opéning brief) shall contain: ‘

(a) A subject index and table of citations with cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, i addition, may
reier to other reports containing such cases.

(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions invelved in the appeal.

{e) A clear and concise statéement of the facts, with references to the pages of
the record wlere there is any possibility that the other side may question the state-
ment. Where the facts are controverted it should be so stated.

(d) Argument in support of the position of appellant.

The brief shall be signed by at least one attorncey practicing in this court, giving
his address.

The appellant may adopt the petition for appeal as his opening brief by so stating
in_the pettion, or by giving to opposing counsel written notice of such intention
within' five days ‘of the receipt by appellant of the printed record, and by filing a
copy of such notice with the clerk of the court. No alleged error not specified in the
opening brief or petition for appeal shall be admitted as a groand for argument by
appellant on the hearing of theé cause,

2. Form and contents of appellee’s brief. The brief {or the appellee shall contain:

(a) A subjsct index @nd table of citations with cases alphabetically arranged,
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases.

(b) A statement of (he case and of the points involved, if the appellee disagrees
with the statenient of appellant.

 (c) A statement of the facts which are necessary to correct or amplify the state-
ment in appellant’s brief in so far as it is deemed erroneous or inadequate, with ap-
propriaie refercnce to the pages of the record.
- (el) Argument in sagpport of the position of appellee,

“The bricf shall be signed by at least one attorney practicing in this court, giving
his address. y ;

3. Reply brief. The reply bricf (if any) of the appellant 'shall contair all the ai-
thoritics relied an by him, not referred to m his petitioh or opening brief. In other
respects 1t shall conform to the requircments for appellee's brief. ;

4. Time of fling. (a) Cizil cases, The opening brief of the appellant (if there be
tonz i addition to the petition for appeal) shall be filed in the clerl's office within
fifteen days after the receipt by counsel for appellant of the printed record, but in no
évent ‘less than thirty days before the first day of the session at which the case
is to be heard. The brief of the appellee shall be filed in the clerk’s office not later
than fifteen days, and the reply bricf of the appellant not later than one ddy, before
the fivst day of the sescion at which the case is to be heard. i

(b)) Crimmal Cases. In ceiminal cases briefs must be filed within the time specified
it civil cases; provided, however, that in those cases in whicl the records have et
been printed and délivered to connsel at least twenty-five days before the beginning
of ithe next session of fhie cotict, such eases shall be placed at the Toot of the docket
Hor that session of the court, and the Commanwealtli's brief shall be filed at least ten
ldays prior 1o the calling of the case, and the reply brief for the plainti(f in error not
Tader than the day befere the case is called.

(c) Stiputalion of counsel os ta filing. Counsel for opposing parties may file with
ithie clerk a wrilten stipulation changing the tinte for Aling bricfs in any cased pro-
ided, however, that all briefs must be filed not later than the day before such case
8 {0 beheard.

5. Number of copies to be filed and delivered to opposing coungél. Twenty copies
iof each brief shall be filed with the clerk of the courtiind af least two copies mailed
or-delivered to oppesing counsel on or befoqc the .f!ny on which the brief is filed.

6. Size and Type. Bricfs shall be nineinches in length and six inclies in width, so
asto conform i dimensions to the printed record, and shall be printed in {ype not less
in size. as to height and width, than the type in which the record is printed. The
record number of the case and mames of counsel shall be printed on the front cover of
all briefs.

7. Non-compliance, effect of. The clerk of this court ig directed not to receive or
fife a brici which fails to comply with the requirements of this rule. If neither side
hias Bled a proper brief the cause will not be heard. Tf one of the parties fails to file
a proper brief he cannat be heard; but the case will be heard exr parte upon the argu-
ment of the party by whom the brief has been filed:
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IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 3601

VIRGINIA TRANSIT COMPANY, Plaintiff in Error,. ’
' versus

DORIS DURHAM, Defendant in Error. |

PETITION FOR WRIT OF ERROR AND
SUPERSEDEAS.

To the Honorable the Chief Justice and the Justices of the
Supreme Court of Appeals of Virginia:

PRELIMINARY STATEMENT.

Virginia Transit Company respectfully represents that it
is aggrieved by a final judgment in the principal sum of Seven
Thousand Five Hundred Dollars ($7,500.00) rendered against
it in Law and Equity Court of the City of Richmond, Part II,

on February 1, 1949, in an action where Doris’ Durham
2* sought recovery *of Fifteen Thousand Dollars ($15,-

000.00) for personal injuries she sustained @hortly aftex
three o’clock in the afternoon on Saturday, June 5, 1948, when
she was struck by westbound passenger bus No. 67 of Vir-
ginia Transit Company when the air brakes on the motor bus
fai]ed and the operator of the bus lost control of it.

The bus collided with a northbound automobile at the inter-
section of Third and Grace Streets in the City of Richmond
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and then ran over the sidewalk and came to a stop against a
column at the entrance to People’s Drug Store at the north-
west corner of the intersection.

Doris Durham was struck as she was walking westwardly
away from the northwest corner.

Doris Durham was plaintiff and Virginia Transit Company
was defendant in the Trial Court, and for convenience they
will be designated by the same terms in this Petition for Writ
of Error and Supersedeas.

Petitioner is advised that entry of judgment against peti-
tioner constituted reversible error to the prejudice of peti-
tioner which warrants review and reversal of the judgment;
ang petitioner thercfore prays for a Writ of Error and Super-
sedeas.

Stenographic transeript of the record, including all pro-
ceedings in the frial court, is submitted herewith, together
with all original exhibits which were offered in evidence.

Reference will be made to the transeript throughout this
petition ; all references to the record being designated by the
letter ‘R’ followed by appropriate page numbers,

3*  *THE ISSUES UNDER THE PLEADINGS.

The Notice of Motion for Judgment (R., pp. 1-2) alleges
that the defendant negligently knocked down the plaintiff
upon the sidewalk.

The defendant filed a plea of the General Issue (R., pp.
2-3) and grounds of defense (R., pp. 4-5) alleging that the
injury to the plaintiff was due to an unavoidable accident by
reason of the breakage of an air line which could not have
been anticipated, discovered or prevented by the defendant
in the exercise of duc care for the safety of the plaintiff.

THE PROCEEDINGS IN THE TRIAL COURT.

Trial by jury was had on January 31-March 1, 1949 (R,

. 5-6).
ppAftel)' all the testimony for both parties had been intro-
duced, the defendant moved to strike the testimony (R., p.
191) upon the ground that no negligence had been proved
against the defendant which would support a verdict for
the plaintiff. The court overruled the motion and the de-
fendant duly exceptled (R., p. 191).

The defendant insisted in the trial court and says now that
the uncontradicted testimony precludes anyv recovery by the
plaintiff under the doctrine res ipsa loquitur; and the defend-
ant insisted further in the trial eourt and says now that there
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is no evidence whatsoever that the operator of the bus was
in anywise negligent in the sudden emergency which con-
4* fronted *him without any fault whatsoever on his part,
and consequently the plamtlff cannot recover in any view
of the case.

The defendant obJeoted and excepted to the granting of
any instructions for the plaintiff upon the O'round that there
is no evidence to support any mstructlons for the plaintiff
(R., p. 192).

The defendant further objected and excepted specifically
to Instruction No. 2 (R., p. 201) upon the ground that the in-
struction erronecously told the jury that they may infer the
injury to the plaintiff was due to negligence of the defendant,
despite the fact that the uncontradicted testimony is that the
break in the air line could not have been anticipated, discov-
ered or prevented by the exercise of any known degree of
care, and despite the further fact that there is no evidence
the operator was in anvwise negligent; and the defendant
further objected and excepted to the granting of Insiruction
No. 2 upon the ground that the instruction erroneously told
the jury that ‘‘in the absence of evidence satisfactorily show-
ing freedom from negligence the jury might find a verdict for
the plaintiff.

Under the instructions given, the jury re‘rmned a verdict
of seventy-five hundred dollars ($7,500.00) for the plaintiff
(R., pp. 5-6).

The dcfendant thereupon moved to set aside the verdict as
contrary to the law and the evidence and without evidence to-
support it (R., p. 198), but the court then and there over ruled

the motion without any review of the trial proceedings,
5* without anv argument upon the motion (R., p. 198), and -

without delivery of any opinion; and ]udwment was ac-
cordingly entered upon the verdict of the jury for the plain-
tiff (R., pp. 5-6); all subject to exception by the defendant

(R., p. 6).
ASSIGNMENTS OF ERROR.
The defendant insisted in the trial court and sayvs now:

1. The testimony fails to convict the defendant of any
negligence which will support a verdiet for the plaintiff.

2. The trial court commited-reversible error to the preju-
. dice of the defendant when the court granted Instruction
Yo. 2 for the plaintiff.

3. The trial court committed reversible error to the preju-
dice of the defendant when the court declined to set aside the
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verdict for the plaintiff and enter up final judgment for the
defendant upon the ground that the verdiet is contrary to the
law and the evidence and without evidence to support it, or in
lieu thereof grant the defendant a new trial upon all the is-
suéstin the case on account of misdirection of the jury by the
eourt.

THE QUESTIONS FOR DECISION.
The questions for decision are:

1. Does the testimony fail to conviet the defendant
6* *of negligence, which will support a verdict for the plain-
tiff? i

2. Did the trial court commit reversible error to the preju-
dice of the defendant when the court gave Instruetion No. 2
for the plaintiff?

3. Did the trial court commrit reversible error to the preju-
dice of the defendant when the court refused to set aside
the verdict of the jury and enter up final judgment for the
defendant upon the ground that the verdiet is comtrary to
the law and the evidence and without evidence to support it,
or in lieu thereof grant the defendant a new trial upon all the
issues in the case on account of misdirection of the jury by
the court? :

THE THEORY OF THE DEFENDANT.

The defendant says all the foregoing questions must be an-
swered in favor of the defendant.

THE PLAINTIFF PROVED ONLY THE FACT OF THE
ACCIDENT.

The plaintiff testified i her own behalf (K., pp. 9-17), and
twelve other witnesses testified i support of her claim; but
neither the plaintiff nor any of her witnesses saw the bus
before it struck the plaintiff or knew how the aceident oc-
eurred.

1. The plaintiff knew merely that she was struck by the

bus at the northwest corner of Third and Grace Streets

7* a few *moments after her hmsband left her, as she walked

westwardly along the north sidewalk of Grace Street.

She was in the hospital scven hours, and afterwards she was
confined to hed at home for approximately six wecks.
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. J. H. Durham, the plaintiff’s husband, heard the impact
and heard his wife seream, but when he looked toward his
wife, she had already been “struck (R., pp. 17-22).

3. William V. Chapman was struck as he came out of the
drug store, and he did not see the bus until after he had been
injured (R., pp. 23-27).

4. Mrs. Jeannine Pearson, the daughter of the plaintiff,
was told of the accident after it occurred (R., pp. 27-30).

5. Dr. Kenneth J. Cherry (R., pp. 31-38); 6. Dr. James T.
Tucker (R., pp. 38-43); 7. Dr. Loms Perlin (R., pp. 4347); .
and 8. Dr. B. D. Butterworth (R., pp. 84-88) testified the
plaintiff was generally bruised and that she sustained a
laceration about seven inches long on her left foot, but no
tendons were cut and no bones were broken. After the lacera-
tion healed, permanent scar tissue adhered to the underlying
muscles in the foot and limited the motion of the foot to the
extent of a fifteen to twenty per cent permanent disability
in the foot.

9. Wray Selden took photographs and gave street and
suiew)alk measurements at the scene of the accident (R., pp.
48-51

10. M. M. Mallory took pictures at the scene of the accident
and testified the street was wet and the weather was a little

misty shortly after the accident (R., pp. 51-52).

8* *11. John T. Hanna gave measurements at Third and

Grace Streets (R., pp. 52-54).

12. Upon rebuttal Roland R. Williams (R., pp. 179-180, 182-
185), a salesman for Hungerford Coal Company, testified he
had operated bus No. 67 in the years 1940 to 1942; and in
effect he testified that in the absence of. an emergency he counld
stop the bus within less distance than the operator stopped
it in the emergency which suddenly confronted him. Williams
admitted, however, that he had never operated a bus when
an air line broke, and consequently that he had never been
confronted with an emergency such as confronted the bus
operator when the plaintiff was injured.

THE DEFENDANT PROVED THE PLAINTIFF
CANNOT RECOVER.

Neither the plaintiff nor any of her witnesses in anywise
contradicted any of the seventeen witnesses for the defend-
ant, and every witness for the defendant who testified regard-
ing the occurrence of the accident corroborated the bus opn-
erator in his version of the accident; and the testimony for
the defendant, being reasonable and credible and uncontra-
dicted, it must be accepted as true.
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1. The uncontradicted facts according to Patrick P. Allen
(R., pp. 54-69).
About three o’clock in the afternoonon Saturday, Junec
9* *b, 1948, Patrick P. Allen was operating Mack bus No. 67
- westwardly on Grace Street from Fourth Street toward
Third Street. Grace Street at that time was a one way street
af that locality.
Allen testified as follows:

(R., p. 55):

“Q. How long Lave you been a bus operator for the com-
pany?

““A. Well, T have been employed by the company the 9th
of May it will be five years.

“Q. Were you the bus operator in charge of -westbound
bug No. 67 that was involved in the accident that resulled in
the trial today?

| (R., p. 56) :

“Q. Now as you came westwardly immediately before this
aceident happened do you remember whether or mnot you
stopped at Fourth Street?

- ““A. Yes, sir, I did. .

“Q. Why did you stop there?

¢¢A. I stopped there to pick up and discharge passengers.
- ¢Q. How was your bus operating?

“A. Perfect, good.

¢“Q. Did you bave any difficulty with anything at Fourth
street?

¢“A. No, sir, T didn’t.

“Q. Had you had any difficulty with anything wrong with
the bus before von rcached Fourth street?

““A. No, sir.
10* #¢Q. Did you come to a full stop at FFourth street
when those passengers got on and off?

“A. Yes, sir.

“Q. Now when vou started from a standstill with that
(R., p. 57) particular bus, No. 67, how many changes of gear
are there to go into to get full speed?

A, Well, low, second and high.
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““Q. Now what kind of brakes did your bus have on it? I
mean what controls the brakes?

““A. It is controlled by air.

¢“Q. Is there also a hand brake on that bus?

“A. Yes, sir, there is.

““Q. Now if anything happens to your air is it possible to
sl.xigt the gears or is the gear-shift dependent npon having
air

““A. You can’t shift gears if you don’t have any air. It
is an air clutch and it don’t shift without air.

““Q@. Now when you left Fourth street going towards Third
street what did you do so far as shifting any gears was con-
cerned?

“A. Well, after I loaded and unloaded I pulled into low
gear, pulled on across into the intersection, into second and
then (sic) on into high as I had speed for it.

“Q. Did you have any difficulty shifting those gears?

““A. No, sir, I didn’t.

“Q. Was anything wrong with the bus at that time?

“A. No, sir, not that I know of.

“Q. Now do you recall whether or not vou got a buzzer sig-
nal to stop at Third street?

11*  *(R., p.58):

“A. Yes, I had a bell for Third street.

“Q. How far through the block were you when you got
that signal?

““A. Oh, I guess about middle way of the block. They gen-
crally ring them about the middle of the block. Some ring
right—

“Q. What you have to tell is what happened this day.

““A. T don’t know exactly where the bell was rung at, but it
was approaching Third street—for Third street.

“Q. What was the volume of traffic there on Grace street
that afternoon say between Fourth and Third streets, if you
remember?

““A. Well, there was some traffic on there, I don’t know
how much it was, but it is generally a good deal of traffic on
Saturday evening on Grace street.

“Q. Was the street open to the north curb so youn could
travel in the lane next to the curb or was that lane blocked
by parked vehicles? ‘

¢“A. There was some parked vehicies there.

Q. So westbound which lane were you in?

““A. T was following the lane of the automobiles out of
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the bus lane. In other words, the bus lane was blocked and
I was in the lane with the traffic.

Q. You mean there were cars parked. at the curb and you
were in the lane next left of that?

(R, p. 59):

“A. That is right, sir.
“Q. Now did you undertake to stop i response fo that
signal at Third street?
12% - *A, Yes, sir, I did.
“Q. Now tell the jury what happened.

“A. Well, when-I applied my brakes I didn’t have any. I
first mashed the accelerator—I mean the brake pedal and it
didn’t take and.I mashed it on down and it still didn’t take.
Automobiles were stopped ahead of me for the traffic light
and I had to whirl around from behind thenr to go inta the bus
stop safety zone and keep on going.

“@. Now from the time vou discovered you had no air
had you heard any sound of anything breaking or any other
sound?

“A. I heard something but I don’t recall what it was,
whether it was a backfire or air lines busted or what. I heard
something pop, but I didn’t notice it.

“@Q. Now did vou run eut inte the mtersecction?

“A. Yes, sir, I did.

“Q. When yvou ran out into the imtersection did you have
the green light or ran against the red light?

¢ A. The red light was against me.

“¢Q. Do you reccall whether or not there was any north-
bound auwtomobile erossing that intersection at that time?-

(R., p. 60} :

“A. Yes, there was one approaching my Isne after I went
in the safety zone to keep from hitting these cars in the back.
This automobile was going north on Third street. Well, he
was coming and I was, too. We collided and when we collided
it knocked me off balance and into the drung stere.

Q. Did you try to duck away from him?

““K. Yes, sir, I did.

“Q Did he try to duck away front vou?
13# "‘“A Well, I couldn’t say whether he did or not.
Q. Were vou operating the steering wheel with one
hand or two hands?
““A. Both hands.
“Q. Were you hurt in: the accident?
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““A. Yes, sir, I was; my knees.

““Q. Were you hurt enough to lose any time from work?
“A. Yes, sir, I lost four weeks.

“Q. Did you try to stop that bus with the hand brake?
‘“A. Yes, sir, T did.

Q. How did it happen vou didn’t stop it.

“A. Well, I was too close on him to stop it.

* * * * %*

(R., p. 62):

Q. Did you say you hit the northbound automobile?

“A. Yes, sir, we collided together. I can’t say definitely
whether he hit me or I hit him. In other words, we collided
in the intersection.

Q. Did that collision knock you out of your seat and throw
vou off balance? .

“A. Yes, sir, it did.

““Q. What happened to vou when the {wo hit?

“A. Well, I don’t know. I was trying to stop the bus. I
don’t know what all did happen, everything was happening
so fast. I can’t sayv definitely what I was doing.

* * * $ %

14* *¢Q. What happened to you?
“A. I was taken to the hospital.

* # * #* #

(R., p. 63):

Q. Your hand brake, of course, or emergency brake as
you call it is in.no way connected with the air hrake?
“A. No, sir.

“Q. Now you said you applied vour footl brake, which is
your service brake, and that did not work?

“A. That is right.

¢Q. Did you then undertake to apply vour hand or emer-
gency brake before colliding with the automohile?

“A. Idon’t know. You sece, I pulled away from these auto-
mobiles, the automobiles in front of me, and then I was
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(R., p. 64) in the intersection and I collided with the autome-
bile. T applied the hand brake, but when—
“Q@. You don’t know whether—

““Mr. Robertson: Let him finish.

““A. (continned) But when I applied this hand brake I
don’t know, after 1 hit the automobile or before I don’t know,
but I know I applied it.

* % & % #*

“Q. About how fast were you traveling at the time vou
said you undertook to apply vour service brake and found it
‘wouldn’t work?

““A. T would say 10 or 12 miles an hour?

#* # #® % *

15*% *¢(R., p. 65):

Q. Tell me another thing; when you approached Third and
Grace at what distance were you from the intersection when
the light changed from green to red?

A, Well, there was an automobile ahead of me, I don’t
know just what distance it was—in other words I was in the—
far enough behind the automobiles parked that I could get in
the safety zone. In other words, I left this right lane and went
over in the bus lane up to the curbing to keep from going
into the back of him.

¢“Q. Did you sec the light change?

“A. Yes, sir, I saw the light change.

“Q. Was it changing?

“A Yes, sir.

. How close were you to the intersection when you saw
( R p. 66) it changing?

“A Well, I was maybo—I would say a couple of bus lengths

from the intersection.

* * #e ® . L3

“Q. Were you supposed to stop at that intersecetion any-
way to pick up passengers?
““A. Yes, sir, I was supposed to let somcone off there.

# & * ® *
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““Q. Which side of Third street did you stop on to let off
passengers?
“A. On the cast side.

L3 * #* #* *

(R., p. 68):

“Q. Mr. Allen, speaking under oath to the best of your

recollection, how far were you away from going into the cross-

ing when you used *your air brake and found you didn’t

16* have any air? What is your present recollection, the
best you can testify under oath?

“A. Well, T would say I was just about a bus length. In
other words, I was approaching the safety zone and that would
put me about a bus length from it.

“Q. And was it at that time that you cut out to your
right from the thing in front of you?

WA, Yes, sir, because it was cars parked on the right side
and I had a very little hole to get in there and get around it.

F # & * $*

“Q. You referred to the safety zone. Is that the safety
zone where people stand to get on the bus?

“A. Yes, sir.

“Q. Were you going to stop there to pick up passengers?

“A. Yes, sir. I was to stop to let off passengers. I had
a bell to stop there to let off passengers.

“Q. Don’t you apply your brake to begin to stop or at
least start to make the application of your brake before you
reach the safety zone?

“A. Naturally.

“Q. So in this instance that is what you did according to
vour recollection?

“A. Yes, sir.”

2, The facts according to Milton Bebout (R., pp. 70-76).

Milton Bebout, a Yellow Cab driver, had stopped at the
southeast corner of Third and Grace Streets headed west,
waiting for the traffic light (R., p. 71). As the light chanwed

to *caution he saw a'northbound automobile pass, going
17% toward Broad Street (R., p. 71), and when the light
changed to green Bebout started forward (R., p. 75).
About the same instant he heard the crash of the impact, and
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he saw the westbound bus swerve to its right and go upon the
sidewalk (R., p. 71). He did not see the impact and could not
estimate the speed of either the automobile or the bus (R.,
p. 71), and he did not actually know whether one entered the
intersection ahead of the other or whether both entered the
intersection at the same time ; but he testified they both started
through the intersection on the caution light (R., p. 71), and
that the automobile, traveling five or six feet from the right
curb, had crossed a little more than half way over Grace
Street \/hen the impact occurred (R., p. 73); and he finally
said the automobile entered the intersection befme the bus en-
tered it (R., p.73).

3. The facts according to Mrs. Harold Lawrence (R., pp.
77-84).

Mrs. Harold Lawrence was the second passenger in the
long front seat on the right side of the bus, facing south
(R., p. 78). She had boarded the bus at Sixth and Grace
Streets (R., p. 78). The bus stopped at Fourth Street, and
one passenger boarded it and onc passenger got off there (R.,
p- 79). As the bus neared Third Street she saw the auto-
mobile coming north and wondered why it did not stop (R., p.
79); and at the same time she saw the bus driver trying to
get out of the way of the automobile (R., p. 79). She did not
hear any signal for the bus to stop at Third Street (R., p.
81), but she heard a blowing moise (R., p. 81). She did not
know precisely when she heard the noise, except that it was as

the bus was *crossing Third Street (R., p. 82). She did
18* not see the traffic light (R., p. 83), and she thought the

bus stopped at Third Street though she was not sure
(R., p. 84).7

4. The facts according to Miss Jean Merkle (R., pp. 88-91).

Miss Jean Merkle, a John Marshall High School student,
was a passenger in the long seat on the right side of the bus
(R, p. 89). She testified the bus stopped at Fourth Street
(R., p. 90) and Ieft Fourth Street in a normal manner (R.,
p. 90). Midway the block she heard a noise from the back,
a “‘kind of backfire of some sort or explosion’’ (R., p. 90).
Someone rang to get off, but the operator ecould not stop, and
when he got fo Third Street he did not stop. She looked up

*Actually, as appears from all the evidence in the case, the
bus did not stop at Third Street.
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and saw a column coming toward her, and that is all she re-
membered (R., p. 90). She did not see the traffic light or the
northbound automobile (R., p. 90), but the operator ‘‘was try-
ing to stop the bus and trying to keep it coming around”’ (R,
p. 91).

5. The facts according to Miss Mary Silvia (R., pp. 91—95).

Miss Mary Silvia, a DuPont operator, was a passenger
in the long seat on the left side of the bus directly behind the
operator, facing Broad Street (R., p. 92). She boarded the
bus at Eighth and Grace Streets, and according to her the
bus stopped for passengers at Fourth Street (R., p. 93). About
midway the block toward Third Street she heard an explosion
from the back of the bus (R., p. 93) which sounded like a flat
tire (R., p. 94). She did not see the traffic light or the north-

bound automobile (R., p. 93), and she *did not know
19* what the bus driver did (R., p. 94). She estimated the

fastest speed of the bus between Fourth Street and Third
Street at ten or twelve miles per hour (R., p. 93).

6. The facts according to Mrs. Nora Dempster (R., pp. 95-
98).

Mrs. Nora Dempster, a supply clerk employed by Klngan
& Company (R., pp. 95-96), was a passenger in a seat on the
left side of the bus about opposite the center door, facing
toward the front of the bus (R., p. 96). She got on at Fourth
Street (R., p. 96) and heard the buzzer for the bus to stop
at Third Street (R., pp. 96-97), but the driver could not stop
(R., p. 97). About the middle of the block (R., p. 98) she heard
an ““‘explosion like an air came out of something all at once and
a soldier jumped up * * * and started kicking the door’’ (R., p.
97). At that time the operator was trying to stop (R., p. 97).
He had the green traffie light, but the light could have changed
before he reached Third Street (R., p. 98). The fastest speed
of the bus through the block was twelve or fifteen miles per
hour or less (R., p. 98). Mrs. Dempster saw the automobile
at the moment of impaet, and the bus driver was then swerving
1o his right (R., p. 98).

7. The facts according to H. C. Baker (R., pp. 181-182).

H. C. Baker, a mechanic emploved by Virginia Transit Com-
pany, was called to the scene of the accident before the bus
was taken away and found ¢‘ the air line had pulled.out”’ (R., p.
182).
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8. The facts according to C. W. Galloway (R., pp. 98-101).

C. W. Galloway, Assistant Superintendent of Equipment
for Virginia Transit Company at Richmond, saw the bus about
five *o’clock on the Saturday afternoon of the acecident
20* when the bus was brought to the Company shop (R., p.
99) and put over a lift for an inspection the following
Monday (R., p. 100). Galloway examined the bus Monday
morning and found the air line that controls the brakes
““broken aloose in the rear of the bus’’ (R., p. 100). A fitting
soldered on the end of the air line had come loose from the
line (R., pp. 100-101).

9. The facts according to Edward 4. Falwell (R., pp. 101-
109).

Edward A. Falwell, a mechanic with Virginia Transit Com-
pany and Virginia Electrie and Power Company for approxi-
mately thirteen years (R., p. 102), and prior to that a bus
driver for Virginia Electric and Power Company for eleven
yvears (R., p. 102), examined the bus on Monday morning (R.,
p. 102), and according to Falwell the air line that controls
the brakes had pulled out of its fitting. Falwell took the
air line off, and it was tagged for identification (R., p. 103).
The end that had pulled out was sagging down at the back
end of the bus (R., p. 104). The end comes soldered from
the factory. During Falwell’s entire experience as a bus oper-
ator he had never had a similar break, and the break on bus
No. 67 is the first one of the kind he ever saw (R., pp. 105-
106). He did not know what caused the break (R., p. 106).
Falwell described the air line as a flexible hose (R., p. 106),
and said the connection was tight (R., p. 107). The flexible
hose comnects with a copper line (R., p. 107) which is praec-
tically straight up and down the length of the bus (R., p. 108).
‘When Falwell examined the bus on Monday morning, all other
air lines at the back of the bus were in good order (R., p. 109).

21 #10. The facts according to ‘Raymond S. Challenor
(R., pp. 125-127).

Raymond S. Challenor, Night Foreman for the defendant,
has been employed by Virginia Transit Company and its pre-
decessor, Virginia Electric and Power Company, since 1925
(R., pp. 125-12G). He has general supervision of the nightly
inspection of buses in Richmond (R., pp. 126-127), and he
testified bus No. 67 was inspected on the night of June 4, 1948
(R., p. 127).
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11. The facts according to Ray H. Moore (R., pp. 109-125).

Ray H. Moore is General Superintendent of Equipment and
Maintenance for Virginia Transit Company throughout the
Company’s system, including Richmond, Noerfolk and Ports-
mouth (R., pp. 109-110). He graduated in engineering at
Rose Polytechnic Institute, Terre Haute, Indiana, in 1925 (R.,
p. 110). IHe drove a bus to pay his way through school {(R., p.
110), and after graduation he was employed for a number of
vears with J. G. Brill Company in Philadelphia, on auto-
motive works in the engineering service department (R., p.
108), then with Pennsylvania Lines at Norristown for five or
six vears (R., p. 110), then with Harrisburg Railways for
seven years (R., p. 110); all in similar activities (R., p. 110).
Ie came to Richmond in 1948 (R., pp. 110-111).

According to Moore bus No. 67 is a Mack bus which was pur-
chased new on October 4, 1940 (R., p. 111), and on June 5,
1948, the bus had been run 279,000 miles (R., p. 111), but the
bus is standard equipment, good for 400,000 or 500,000 miles
due to the fact that it is maintained on a prescribed schedule
to keep it in first class condition (R., p. 112).

*The bus is given a nightly operating inspection (R.,

22%  pp. 112-113), and when it has been operated 6,000 miles it

is given a preventive maintenance inspection (R., p.

113); and it is given a lubrication inspection after cach 3,000
miles of operation (R., p. 113).

To keep abreast of developments in motor bus transpor-
tation, Moore reads the standard trade magazines and at-
tends meetings of the transit industry two or tln ee times cach
vear (R., pp. 113-114). He is also a member of the Society of
Automotive Engineers (R., p. 114).

According to Moore bus No. 67 cost between $11,000 and
$12,000 when it was purchased, and Virginia Transit Com-
pany methods of installation, inspection, lubrication and main-
tenance are the best yet developed in the motor bus trans-
portation husiness (R., p. 114).

Moore testified that the air line which broke was Titeplex
flexible air line hose and that Titeplex flexible air line hose
is the best known type of air line in the passenger motor bus
husiness (R., 114), and that the hose which broke had been
installed on \[a\ 14, 1948 (R., p. 115), to replace one which
was leaking (R., p. 115). Moore explained that flexible hose is
subject to pinhole leaks and leaks from abrasions (R., p.
115), but bus No. 67 had been given its regular nightly in-
spection on the night before the aceident (R., p. 115), and it
had been given its scheduled 6,000 mile preventive mainte-
nance inspection on January 12, 1948 (R., p. 116).
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*Moore introduced a new piece of Titeplex flexible air

23% line hose in evidence as Exhibit C (R., p. 116), and he

demonstrated from it why it was he could not explain

what caused the failure of the air line on June 5, 1948 (R, p.
117).

Lioore testified that flexible air line hese is preferable to.
a rigid air line for the reason that a flexible line absorbs
vibrations (R., p. 117). Virginia Transit Company purchases.
its Titeplex flexible air line hose from the Mack Company,
and the Mack Company purchases it from Titeplex Metal
"Fubing Company (R., p. 117), which is a high type manufac-
turing company. (R., p. 117).

According to M’,ome it is a rare thing for an air line to fail
(R., p. 118), and he had tried to discover the cause of the
falhne on bus No. 67, but he had been unable to ascertain the:
cause (R., p.118).

Acco1dmv to Moore a speeial solder is used in the manu-
facture of Titeplex flexible air line hose, to withstand heat
(R., p. 119).

Moore testified also that when an air line breaks, the oper-
ator cannot change gears (R., p. 119), but can stop the mgtor
by cutting off the 1gn1t10n (R., p- 120). Inr event of a failure
of air line, unless the operater cuts off the ignition, Moore
was of opinion that the hand brake would not stop the bus for
the reason that the nrotor womld be pulling the bus (R., p. 120)..

Aecording to Moore the air line on bus No. 67 “pulled out’”
(R., p-126); it was not a loose connection (R., p. 12%) ; and he
did not think the solder melted (R., p-121).

*Moore was present when the air line was taken off
24* the bus, and he testified the air line was not then clogged
R., pp. 178-179).

12. The facts acecording to. V. €. Iacopmelli ¢R., pp. 127-
129).

V. C. Iacopinelli, a police officer of the City of" Richmond,
was called to the scene of the accident and questiomed the
operator of the bus (R., pp. 128-129), and the operator told
him the air lime broke when he attempted to stop and he
grabbed for the hand brake (R., pp. 128-129).

Tacopinelli testified also that he ‘‘entered the bus and looked
at the hand brake and saw it pulled” (R., p. 128).

13. The facts according to Cecil IL. kae;t (R., pp. 129-
134).
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Cecil M. Rickert, General Superintendent in Charge of
Maintenanee for Clt1zeus Rapid Transit Company (R p- 130),
which operates the motor bus transportation system in Hamp-
ton and Newport News (R., p. 130), corroborated Ray C.
Moore generally, and testified that bus No. 67, after 279,000
miles of operation (R., p. 131), was standard up-to-date equip-
ment (R., p. 131), and that the methods of inspection and
maintenance in use by Virginia Transit Company are the best
thus far developed in the passenger motor bus transportatmn
business (R., pp. 131-132).

Rickert testified also that Titeplex flexible air line hose is
the best obtainable in the industry (R., p. 132), and that air

line failures are rare (R., p. 132). According to Rickert,
25* *he examined the hose that broke (R., p. 132), and he

could not ascertain what caused it to break (R., p. 132);
and he did not know any type of inspection which could have
prevented the break (R., p. 134). He could find no defect in
the hose (R., p. 133), and the life of the hose is normally.
gbout the same as the bus (R., p. 133). The hose is manufae-
tured by a standard company (R., p. 133), and comes from'
the manufacturer with the fitting soldered upon the hose (R.;

p- 133) ; and there is no way to inspect the soldered connection
(R., p. 133).

14. The facts according to J. B. Blaiklock (R., pp. 134-141).

J. B. Blaiklock, Superintendent of Equipment for Capital
Traction Company of Washington, D. C. (R., p. 134), which
operates 1,000 passenger motor buses (R., p. 134), testified that
Capital Traction Company uses Titeplex flexible air line hose
as the best obtainable type of air line (R., pp. 130, 134) ; and
according to Blaiklock, Capital Traction C'ompany maintains
a lesealch engineering department (R., pp. 134-135) which is
in constant scarch of new methods and materials, and seeks
continually to prove the value of new methods and materials
(R., p. 135).

Blaiklock testified further that bus No. 67 with an acerued
operation of 279,000 miles was up-to-date standard equipment
(R., p. 135), and that he would expect the bus to be good for
an operation of 500,000 miles (R., p. 135). He testified also
that Virginia Transit Company’s methods of inspection and
maintenance are the best known in the transportation busi-
ness (R., p. 136), and that there was no better air line made
than Titeplex flexible air line hose (R., pp. 135-136) ; a flexible
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: air line being preferable to a rigid air *line such as
26* copper piping for the reason that a flexible line absorbs

vibrations between the motor and the air tank (R., p.
136), while such vibrations cause a rigid line to erystallize and
break.

‘Blaiklock had cxamined the air line which broke on bus
No. 67, and he could not determine what caused it to break
(R., pp. 136-137). He could sce no cause for the break (R.,
Pp. 139), and such failures are very rare (R., pp. 136-137) ; and
no method of inspection will disclose any means whereby such
breaks can be prevented (R., p. 136). He distinguished the
failure which occurred on bus No. 67 from a pinhole leak
which develops progressively and can be discovered by in-
speetion (R., p. 128) for the rcason that the air can be felt or
heard as it escapes from the pinhole leak in the air line
(R., p. 138).

On June 5, 1948, the solder which holds the fitting to the
flexible hose came loose on bus No. 67, but no hidden defect
could be found, and according to Blaiklock, the fitting could not
have been knocked loose from the flexible hose in the accident
for the reason that the position and method of installation
of the air line prevents its being knocked loose by a blow
(R., p. 140). Blaiklock had never known a similar failure
in thirty years’ experience with Capital Traction Company
(R., p. 139).

15. The facts aczording to O. M. Thornton (R., pp. 142-
153).

O. M. Thornton is Assistant Manager of Titeplex, Incor-
porated, which was organized in 1916 and put its produet on
the market in 1917 (R., p. 142). The company- had phe-
homenal growth and expansion during World War I and
World War) I1, and it is today pre-eminent in its field (R.,

p. 142).

27* *Thornton explained the evolution for the specifica-
_ tions for material, design, manufacturing methods, tests
and inspections which have been developed in the protection
of Titeplex flexible air line hose (R., p. 143), and he explained
how a flexible line takes up vibrations (R., p. 143) and is less
apt to break than a rigid line (R., p. 143). The Titeplex
produet was used in both World Wars for fuel oil lines and
air lines throughout the motor transport corps and upon all
ordnance vehicles including combat vehicles (R., pp. 144-145).
The Company maintains its own research department (R., p.
144).
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The company now sells its produet to the Mack Company,
American Car Foundry, J. G. Brill, and General Motors Cor-
poration (R., 146) as the best known standard flexible air line
hose in general use today (R., 146). Titeplex flexible air
line hose is tested during manufacture (R., p. 146) under
‘water and subject to pressure so that leaks will be disclosed
by bubbles (R., p. 146); it is subjected to a spot solder test
to demonstrate the quality of the fitting to the hose (R., p.
147) ; it is tested for air pressure resistance (R., p. 147); and
it is tested in a vibrating machine for textile strength and re-
sistance to v1brat10ns (R, p. 147).

"Bhe solder used is a special type of solder which is re-
sistant to heat and will melt only at high temperature (R., p.
148). As vehicles become progreqswely larger, they gen-
crate more heat, and through constant research and develop-

ment of its product the Company seeks to counteract the
heat problem (R., p. 149).

According to Thornton, no known method of inspection

would have done any good in the case at bar (R., p. 149),
28* and cvery piece of Titeplex flexible air line hose is tested.
before it leaves the factory (R., p. 150).

Thornton did not know what caused the failure (R., p. 150),
and he had never known any such failure in any other in-
stance (R., p. 151). The life expectancy of the air line is
indefinite. It may last throughout the life of the vehicle. No
one can tell (R., p. 152).

16. The faets aceording to C. A. Scharfenberg (R., pp. 153-
163).

C. A. Scharfenberg, Executive Engineer at the Allentown
plant of the Mack Manufacturing Corporation (R., p. 154)
graduated from Lehigh University in 1933 (R., p. 154).

He testified that bus No. 67 is up-to-date standard equip-
ment which should be good for 500,000 miles, and he testified
that Titeplex flexible air line hose is a standard product and
ihat there is no better air line hose available in the market
{R., p. 155).

According to Scharfenberg, the failure on bus No. 67 is the
only one of its kind he ever saw (R., p. 156). ' He explained
the special type of solder which is used (R., p. 156). He ap-
proved the methods of inspection employed by Virginia Tran-
sit Company as standard practice (R., p. 157), and he did
not know what caused the failure on June 5, 1948 (R., p. 157).
So far as he knew there was no way the failure could have
been anticipated or discovered or prevented (R., p. 157) with-
out a destructive test of the air line (R., p. 157).
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*Scharfenberg testified also that after the air lire

29* Dbroke the operator ceuld not change gears (R., p. 158),

and that so long as the engine got gas, it would continue

to pull in the same gear in which it was rumning when the
break occurred (R., p. 159).

Scharfenberg testified further that if an operator heard the
air line break amd thereuponr applied the brakes, they would
not be effective, since 26 or 25 pounds air pressure is required
for effective brake pressure (R., p. 161). The maximum air
pressure is fronr 85 to 105 pounds (R., p- 161). 1f an opera-
tor applies the brakes instantly after an air line break occurs,
he will get-§ome effect (R., p. 162) ; and he will get additiamal
effect by application of tho hand brake (R, p. 16 2). If a con-
nection pulls loose, however, which is what happened on bus
No. 67), the air pressure will vanish inr & matter of seconds’ (R.,.
p. 163).

17. The facts according to Louis 4. Bode (K., pp. 163-178).-

Louis A. Bode, Superintendent of Equipment of Baltimore
Transit Company (R., p. 164), explained that solid air line
conmnections break more readily than flexible hose conmections,
and for that reason Baltimore Transit Company uses flexible:
hose connections (K., p. 164).

Bode testified that bus No. 67 is standard up-to-date equip-
ment which should be good for 500,000 nriles and that Titeplex
flexible air lne hose is- as good. as any to be had (R, p. 167).

He testified further that Virginia Transit Company
methods of installation, inspection and maintenance conforme

to first class pr esent day standard operating practice
30 (R.,p.167). *He had exanrimed the air [ine which b oka,

but he could not tell what caused the failure (R., p. 168),
and he said the break whieh occurred is a verv rave type of
failure (R., p. 168).

Bade explained that am air line sometimes vets stopped up
and blows off the end; but that did not happen oir bus No. 67
(R., pp. 168-169), and no kind of inspectionr would have done
any geod (R., p. 169).

Bodc testified also that the position and method of installa-
tion of the air line made it impossible for the collision to have
caused the failure (R., p- 169); and the solder did not melt
(R, p.172).

According to Bode, if an air line fails, the air pressure col-
fapses in a “matter of seconds (R., p. 172). The operator of’
bus No. 67 cannot shift gears if the air pressure falls below
65 pounds (R., p-173), and if bus No. 67 was running in higly
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gear and the air pressure failed, tne oper utor would: have had
to cut.off .the. 1gnltlon and appl) the hand bxake to stop the
bus (R., p. 174). -

. Bode thought someuunknown ]ndden defect caused the fall-
ure on-June 5, 1948 (R., p. 173), and he testified that in event
of a break in the air line; he did not- know how many seconds
it takes to lose eﬁ"ectlve air plessme (R p. 118)

, THE TESTI\/IONY ALTOGETH.ER IS C‘O\TCLUSIVE
- AGAI\TST TIID PLAINTIFF :

' The testlmony alton ethe1 i coneluswe anamst any recovery
; by the plamtlff and.-after all.the 1estlmony had ‘been
.81* “*introduced, the defendant, as alrcady stated, moved to
‘ strike the testimomy.upon the, ground that no negligencés
of the defendant had been -shown which would support.a ver=
- dict for the plaintiff (R., p: 191); but the court ovenuled the
motion subject to exceptmn b) the defendant :

S ARGUMENT y L
The Plamt&ﬂ" C(mnot ;Rccover Under the Rule of
' Res [psa Loqmtur

- The lule applloable upon: the res ipsa lo Imtwr phase of the
case is the rule which was.applied in Virginia Electric and
Power Company. v.. Lowry, (193G) 166- Va. 207, where 1he
plaintiff sought without success to recover damages for per-
sonal. injuries he sustained:when a sirectear upon which he
wa‘s a’'passenger was derailed...

. Mr. Justice Hudgins dehvm ed the opmlon in the Lowry
case and said (pp 218-291)

(3.2 ) , S

(p. 218) . o .

# w0 e w w0
. . B . e e .
; “After 11] evidence fo1 lboth Mdc% is im, and_a motion is
made to:take the decision from the-jury, either’ by & -motion
for a directed verdict, or a non-suit, or, according to-tlie prac-
tice in Virginia, to\%tlﬂ\e;the evulence it i$ not the .duty, or
within the'provmce of the- court; to .ddtermine+whether the
evidence is equally balanced, or whether the preponderance
of the evidence is on one side or the other.: But it-is the daty
of the court to determine whether or not there exists any rea-
sonable hypothesis on which the jury could base a finding of
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defendant’s negligence. TIf such a hypothesis exists, then the
motion should be overruled. _
32% *That is, where the evidence is such that reasonable
men may fairly differ as to whether it is sufficient to con-
viet the defendant of negligence, it then becomes the duty of
the court to submit the case to the jury, under proper instruc-
tions. :
¢¢ Applying these principles to the evidence presented in the
case under consideration, we have a passenger guilty of no
contributory negligence injured by the derailment of the car
in which he was riding; an accident which does not usually
happen when the carrier exercises that high degree of care
which the law requires for his safety. These facts make out
a prima facie case. (p. 219) To meet the case thus made de-
fendant produced proof, pointing out that the derailment was
due to a specific thing, namely, a broken axle, which in turn

was the result of a defect of unknown origin and of indetermi-

nate duration; that in the purchase of this particular piece
of machinery, it had exercised that high degree of care which
the law reguires; that the method of inspeetion was that
which had been demonstrated to be practicable by its adop-
tion and use on the part of a recognized class of persons en-
gaged in similar affairs, and such inspection did not, and
could not have revealed the defect.

“There is no doubt about the cause of the derailment; there
is no uncertainty as to the manner in which defendant has
performed its obligation for the care and safety of its pas-
sengers. The cvidence fully establishes the fact that the
standard of care it exercised, fully complied with the test
stated in both the majority and minority opinions in Rich-
mond-Ashland Railway Co. v. Jackson, 157 Va. 628, 162 S. E.
18. On consideration of all the evidence we find no reason-
able hypothesis on which to sustain a verdict based on neg-
ligence of defendant,

“Prior to the decision in the Tomlinson Case, supra, and
while the rule in Virginia placed the burden on the carrier to
disprove negligence in this class of cases, a similar question
was before the conrt in Roanoke R & Elec. Co. v. Sterrett,
108 Va. 533, 62 S. E. 385, 387,19 L. R. A. (N. S.) 316, 128 Am.

' St. Rep. 971. Sterrett, a passenger on a street railway
33* car, was injured *when the bridge, over which the car
was passing, collapsed., The collapse of the bridge was

due to an imperfect weld in the stringer upholding it, and this
defect could not have been detected by the most careful seru-
tiny. The court quoted Hutchinson on Carriers, vol. 2 (3d
Tid.), sections 903, 904, as follows: ‘Where an accident arises
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Trom a hidden and internal defect, which a careful and thor-
ough examination would not disclose, and which could not be
guarded against by the exercise of a sound Jjudgment and the
most vig ilant over sight, then the proprietor is not liable for
the injury, (p. 220) but the misfortune must he borne by the
suffercr as onc of that class of injuries for which the law can
afford no redress in the form of a pecuniary compensation.’

‘It is true plaintiff contends that the breaking of the axle
was the result of the derailment, and not the cause. One or
more witnesses did testify that the car, at the time of the de-
railment, was running at a speed of thirty to thirty-five miles
per hour, but even if it was, such a rate of speed over the rails
on the Richmond-Petershurg line, ordinarily, would not be ex-
cessive or dangerous. This roadbed is situated in the middle
of the turnpike, the space between the tracks is not paved,
except at street intersections, and is devoted exclusively to
street car traffic. The time of the accident, as heretofore
stated, was about mid-day. The street is straight, with a
slight downgrade. There is nothing in the evidence to sug-
gest that the speed of the train was a contributing cause of
the derailment.

“Plaintiff testified that he heard a loud bumping noise un-
der the car as it passed over several intersections before
reaching Halifax avenue. This indicated, to him, that a part
of the running gear, or machinery, was hanging down, and
striking the hard surface of the street at intersections, but he
failed to prove that the noise was heard, or should have heen
heard, by any employec of defendant. There were several
other passengers on the car, and two motormen, who testified
that they heard no unusual noise or bumping sound prior to
the derailment. After the wreck a thorough examination was
made of all parts of the machinery and equipment, and all ex-
cept the axle was found in good order, and in proper place.

The evidence is full-handed that the sole cause of the
34* derailment *was the breaking of the axle, and no other
rational conclusion can be reached from the evidence.

“Plaintiff further contends that decision in the case is con-
trolled by Norfolk Coca-Cdla Bottling Works, Inc. v. Krausse,
162 Va. 107, 173 S. E. 497, in which recovery was allowed for
injury sustained by swallowing bits of glass (p. 221) while
drinking Coca-Cola from a bottle It was held that the find-
ing of the glass in the bottle was itself evidence that due care
had not been exercised ; and that if defendant had done every-
thing it said it did, it would have been impossible for glass
to have gotten in the bottle. Exactly how the glass came to
be in the scaled hottle was not explained. It was clearly
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.established ‘that the bottle had: been contmuously in the pos-
session of defendant, or its dealer, from the time it was filled
with: Coca-Cola, until plaintiff opened it in the presence of,
an employee of .the dealer.” In the case under consideration;
the cause of the derailment was clearly established. It is a
matter of common knowledge that occasionally there is a de-
/fect in metal or in machlnely which causes-it to break regard-
less-of the-care used to manufacture, select and mamtam such
machinery. e
“For the reasorns stated, the 3udgment of tlie' trial:court is
reversed, the verdiet of! the: jury set aside, and a final JudO—
ment he1e enter ed for defendant 4 o :
So also in Stephens v. V zrqmm L'lectrzc cmcl Power C'om—
- pany; (1945)-184 Va. 94, where ‘the plaintiff was denied re-
eovery for imjury" “sustained from electricity -which ‘escaped
from defendant’s switchbox. Mr. Justice Gregory delivered
the oplmon of the court and said (pp- 97-100)

(p 97y

e o £ ST P Y
© “It'is conceded that inl order for the plaintiff to have sus-
tained a‘recovery shé necessanly ~was. compelled to rely:
35% upon the doctrine of res *ipsa logquitur. - If she is en-
.+ titled 'to recover her recovery must be based npon pre-
sumed negligence, for no actual nedwence was disclosed. !
- ¢“All of the evidence discloses ‘that the deéfendant exercisect
proper care in the aC(]lnSItIO‘Il of the switch, that it propellv
mstalled it, and that it properly inspected 1t B
- ““The ev1dence dlscloscs that™ the - coil i the ‘switch had
burned out causing ‘a gap of almost'an ‘inch oi- a‘little wider’.
An inspection of- The smtch an hour after the -accident dis-
closed that nothing else was out of order.: The coil-was im-
mediately 1epla»ced ‘and the - &evwe thereafter -worked per-
fectlv It appears that there dre no moving parts in the de-
vice and there is mo friction or wear and tear on it as usually
is the case where there are moving parts.” The coil in this
type of switch seldom” burns- out, Tand its lif¢ 1s indefinite..
Some of them have been in oper ation by (p: 98) thie defend-
ant for fifteen or twenty vedrs without being replaced.  ‘How-
ever, infrequently, they do burn out.” As expressed by a wit-
ness, ‘those coils are sort of like your street lamps or your
tuses in your home; there is.nmo. regular: time:for:them to: burn
out’. When a coil "burns out an are occurs which oceasions
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a flare from the switch box, but every expert testified that
there was no danger when the coil burns out because the cur-
rent automatically is cut off.

“The switch is constructed to carry the necessary voltage
required to throw the switch rails. This required voltage is
from a maximum of 600 volts down to 550 volts. A direect
current of electricity, as distinguished from an alternating
current, flows into the switch from an auxiliary overhead wire
strung from the trolley wire to the switch. As the street car
passes the switch box at from three to four miles per hour
the switch rails at the corner are thrown automatically, One
characteristic of the direct current is that it does not build
up an excess of clectricity. It is uncontradicted that there
was a proper ground wire, properly guarded, running from
the switch box to the ground and welded to a picce of pipe

which was driven in the ground five or six feet.
36* *¢¢The switch used in this instance is standard equip-

ment and in use in nearly all large cities in the United
States. It requires only routine maintenance and is almost
free from failures. It is known as the Cheatham switch and
has been manufactured and sold throughout the United States
for the past twenty-four years. It is uncontradicted that no
accident from this type of switeh, such as was claimed to have
been suffered by Mrs. Stephens, the plaintiff, has ever been
heard of before that time. It is also uncontradicted that no
one could have foreseen that such an accident would or could:
have happened. It is further established by evidenee which is
not disputed that the switch here involved was installed,
maintained and inspected by the defendant in the approved
and proper manner. Kvery precaution required by the best
and approved practice applicable to devices of (p. 99) this
kind was shown by the uncontradicted evidence to have been
taken and applied in regard to this switch.

“In order for the plaintiff to recover in this case it was
necessary for her to show that the defendant breached a duty
which it owed her and which was the proximate cause of her
injury, for actionable negligence implies a duty, a violation
thereof, and a consequent injury. The absence of any one of
these elements is fatal to the claim. An accident which is in-
evitable or not avoidable by the exercise of that precaution
which is expected of the ordinary man, or which is not reason-:
ably to be foreseen by a man in the exercise of reasonable
caution and prudence may not be made the ground for a neg-
ligence action.
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“In Roanoke R., ctc., Co. v. Sterrett, 108 Va. 533, 62 S. E.
385, 128 Am. St. Rop 911 19 L. R. A. (\T S.) 316, the plaintiff
was riding on a street car which was passing over a bridge.
The brldoe collapsed and she was injured. In her a(,tlon
brought against the street railway company, the evidence dis-
closed that the bridge had been properly inspected. This
court denied a recovery, and speaking through Judge Harri-
son, had this to say :

37 #4Where an aceident arises from a hidden and
internal (p. 160) defeet, which a careful and thorough
examination would not disclose, and which could not be
guarded against l:y the exercise of a sound judgment and the
most vigilant oversight, then the proprietor is not liable for
the injury, but the misfortune must be borne by the sufferer
as one of that class of injuries for which the law can afford
no redress in the form of a pecuniary compensation’’. Hutch-
inson on Carriers, vol. 2, sees, 903-4 (3rd ed.). The liability
of a carrier of passengers as thus defined is now almost uni-
versally adopted.
. ¢ ¢As a matter of course, there can be no negligence where
there is no breach of duty. It must appear, therefore, not
only that the defendant owed a duty, but also that he did not
perform it; and if the accident complained of was inevitable,
it is not a case of negligence. An accident is inevitable, if the
person by whom it occurs neither has, nor is legally bound to
have, sufficient power to avoid it, or prevent its injuring an-
other. In such a case the essential element of a legal duty is
wanting, and it cannot, therefore, be a case of negligence.
Shearman & Red. on Neg., vol. 1, sees. 15-16.°
“In most jurisdictions it is held that the presumption aris-
ing from the res ipsa loguitur doctrine constitutes evidence
sufficient 1o take the case to the jury even though the defend-
ant introduces evidence which, if true, would be sufficient to
rebut the presumntion of neqlwenoe See 38 Am. Jur., Neg-
ligence, sections 309, and 355. But this is not the rule in Vir-
ginia. Here the presumption of negligence raised by applica-
tion of the doetrine is entirely overcome where properly re-
futed by sufficient cvidence,
“TIn Richmond v. Hood Rubber Products Co., 168 Va. 11. 190
- 8. E. 95, 142 A. 1. R. 246, we said it was first essential to the
application of the doctrine that the canse of ihe accident e
undetermined. In the case at bar the cause was determined—
it was the burning out of the coil in the switch.
o8* #¢We said in Norfolk Coca-Cola Bottling Works v.
(p. 101) Krausse, 162 Va. 107, 173 S, K. 497, that the
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doctrine of res ipsa loquitur is an evidential presumption
sometimes resorted to in the absence of evidence, but that it
is not to be applied when evidence is at hand. In the case at
bar the evidence is at hand. See Riggsby v. Tritton, 143 Va.
903,129 S. E. 493, 45 A. L. R. 280; Chesapeake, ctc., R. Co. v.
Baker, 149 Va. 549, 140 S. K. 648, 141 S. E. 753, and on rehear-
ing, 150 Va. 647, 143 S. E. 299; Chesapeake, ctc., R. Co. v.
Tanner, 165 Va. 406, 182 S. E. 239; Virginia Elec., etc., Co. v.
Lowry, 166 Va. 207, 184 S. E. 177, and Smith v. Richmond,
ante, p. 40, 34 S. E. (2d) 371.

“In the case at bar there was an entire absence of any evi-
dence which tended to show the existence of a single circum-
stance or condition which, if followed by the defendant, would
have disclosed any defect in the coil.

“There is no evidence which establishes or tends to estab-
lish that the defendant violated any duty which it owed the
plaintiff. It is not even suggested that there are better
methods of installation, maintenance, inspection, and opera-
tion than those employed by the defendant. In the face of this
evidence any presumption of negligence which might have
heen raised as a result of the application of the doctrine of
res ipse loquitur completely disappears. The burden of prov-
ing her case rested upon the plaintiff. The evidential pre-
sumption of negligence under the doctrine upon which she
solely relies having been dissipated by clear and uncontra-’
dicted evidence, there remains no evidence to support her:
case.

““The judgment is therefere affirmed.”’

The Plaintiff Cannot Recover Upon the Theory the Operalor
of the Bus Negligently Failed to Stop the Bus With
the Hand Brake

The evidence is uncontradicted that the failure of the air
line created a sudden emergency for which the operator
39* of the *bus was in no wise responsible, and after the air
line failed, there is absolutely no evidence that the op-
crator of the bus was in anywise negligent in the sudden
emergency which confronted him in his impending collision
with the northbound automobile. In this connection Patrick
P. Al;en, the operator of the bus, testified as follows(pp. 60,
62-65) :

(p. 60)
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““Q. Did you try to stop that bus with the hand brake?
“A. Yes, sir, I did. :

“Q. How did it happen you didn’t >+0p it?

“A. Well, I was too close on him to siop it.

(p. 62)

¢Q. Did you say you hit the northbound automohile?

“A. Yes, sir, we collided together. I can’t say definitely
whether he hit me or I hit him. In ether words, we collided
in the intersection.

¢“Q. Did that collision knock you out of yourseat and throw
you off balance?

“A. Yes, sir, it did.

“Q. What happened to you whem the two hit?

“A. Well, T don’t know. I was trying to stop the bus, T
don’t know what all did happen, everything was happening:
so fast. I can’t say definitely what I was doing.

& # *« * *
i
" “Q. What happened to you?
“A. I was taken to the hospital.

40*  *(p.63)

# % * £ &

“@. Your hand brake, of course, or emergency brake as
vou call it is in no way commected with the air brake?

‘““A. No, sir.

“@. Two separate and distinet systems of brakes?

“A. Yes, sir.

Q. Now you said you applied your foot brake, which is
your service brake, and that did not work?

““A. That is right.

“Q. Did you ther undertake to appfv vour hand or emer-
geney brake before colliding with the antontobile?

“A. Idon’t kmow. You see, I pulled away from these auto-
mobiles, the automobiles in front of me, and then I was (R.,
p. 64) in the intersection and T collided with the automobile.
I applied the hand brake, but when—

“Q. You don’t know whether—
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“Mr. Robertson: Let him finish,

““A. (Continued) But when I applied this hand brake I
don’t know, after I hit the automobile or before I don’t know,
but T know I applied it. :

* * % ## #*

“@. About how fast were you traveling at the time you said
you undertook to apply your serviee brake and found it
wouldn’t work?

“A. I would say 10 or 12 miles an hour.

““Q. Proceeding at that rate of speed if you had apphed (p.
65) your hand or emergency brake, within what distance ean

you stop? !
41*% *“A Traveling at that speed? '
: “Q. Yes, 10 or "12 miles an hour?

A, Oh, I wouldn’t say because the street was slick and
everythmo

“Q. Could you stop w 1thm the length of the bus, you thmk?

“A. I wouldn’t say.”’

In view of the foregoing uncontradicted testimony, the dis-
tance the bus ran after the air line failed is immaterial. The
rule applicable here is the rule which was applied in Jones v.
Hanbury, (1932) 158 Va. 842, where Mr. Justice Epes de-
livered the opinion of the court and said (pp. 860-861) :

(p. 860)

E 3 # F B %

“Where one, without his fault, is suddfenly placed by the
negligence of another in such a position that he is compelled
to choose instantly in the face of grave and apparent immi-
nent peril between two or more hazards, or two or more means
of attempting to escape the peril with which he is confronted,
the law does not require of him the exercise of all the presence
of mind and care of a reasonably prudent person under ordi-
nary circumstances, or even of all that which a reasonably
prudent man would ordinarily show in the face of danger. 1t
makes allowances for the circumstances under which he is
forced to act and the effect of the real or apparent impending
peril on his mind and on his nervous and muscular reactions.
If he acts under a (p, 861) reasonable apprehension of
grave, imminent danger, in the honest exercise of his judg-
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ment, and makes such a choice as a person of ordinary pru-
dence might perhaps make under the circumstances, he is in
law not responsible for any injury resulting therefrom to him-

self or to the one whose negligence created the emer-
42* gency. The original *negligence which created the

emergency remains in law the sole proximate cause of
the injury. Under such circumstances, he is not responsible
for mistakes of judgment; or hecause, if he had chosen the
other hazard, or another meauns of escape, or done something
else, the injury would have been averted; or even because in
attempting to avert the peril, he created a more dangerous
situation. 1 Sherman & Redfield on Neg. (6 ed.) section 85a;
20 R. C. L. page 29; I Thompson Com. on Neg. scetions 195-
198; White’s Sup. to Thompson Com. on Neg. sections 195-
198; Wharton Law of Neg. sectious 93-95, 304; Amer. Digest,
Negligence, sections 71-72; 45 C. J., Negligence, section 517
et seq.; C. € O. Ry. Co. v. Crum, 140 Va, 333, 125 S. K. 301;
Richmond Ry & Elec. Co. v. Hudgins, 100 Va, 409, 41 S. L.
736; South West Limpv, Co. v. Smith’s Adm’r., 85 Va. 306, 7
S. K. 365.

““Under such circumstances, to render one liable for negli-
gence because of the choice he made or of acts done by him
in pursuance thereof, it is not sufficient that a man of ordi-
nary prudence probably would have chosen or acted differ-
ently. If the evidence leaves it in doubt as to whether a man
of ordinary prudence might have so chosen or acted, it fails
as a matter of law to establish that he was guilty of negli-
gence in so choosing or acting. 1{ must be clear from the evi-
dence that his choice or acts were so reckless and wanton that
it cannot reasonably be said that a man of ordinary prudence
might, under the same conditions, make such a choice or so
act.”’ '

Instruction No. 2 Should Not Have Been Given.

Over the objection and exeeption of the defendant the trial
court erroncously granted Instruction No. 2 for the plaintiff
as follows (R., p. 201):

“The Court instructs the jury that where a person reccived
injuries from some means or instrumentality in the control
of the defendant which does not ordinarily occur where rea-
sonable care is used by the defendant, and the injury occurs

under such cireumstances that the defendant should
43% have the *means of determining how it occurred, and
the plaintiff does not have this information, then, the
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Jury may infer that the injury was duc fo some negligence
of the defendant. They are not obliged to draw such an in-
ference but may do so. And, in the absence of evidence satis-
factorily showing freedom from negligence, the jury may find
a verdict for the plaintiff: But on the whole case the jury
must believe from the preponderance of the evidence that the
injury was due to the negligence of the defendant, before they
can find a verdict for the plaintiff.”

Under the decisions in Virginia Electric and Power Com-
pany v. Lowry (1936), 166 Va. 207, and Stephens v. Virginia
Electric and Power Company (1945), 184 Va. 94, which have
already been cited, the trial court committed reversible error
to the prejudice of the defendant when it told the jury in
Instruction No. 2 that the jury might infer the plaintiff’s in-
jury was due to negligence of the defendant when the defend-
ant had introduced uncontradicted testimony which had con-
clusively rebutted the prima facie case the plaintiff had origi-
nally presented under the res ipsa loquitur doctrine. The
jury was required by law to base its verdict upon the evi-
dence, and could not legally base its verdict upon any infer-
cnce whatsoever.

The court also committed reversible error to the prejudice
of the defendant when it in cflect told the jury in Instruction
No. 2 that the defendant must satisfactorily show the jury
it was free from negligence, since the court thereby put the
burden of proof upon the defendant to show it was not neg-

ligent, which is not the law; and the error of the court
44* was not cured by *the contradictory statement that ‘‘on

the whole case the jury must believe from the preponder-
ance of the evidence that the injury was due to the negligence
of the defendant before they can find a verdict for the plain-
tiff?’.

The Trial Court Showld Have Set Aside the Verdict of the
Jury.

As previously stated, under the instructions given the jury
returned a verdict of Seven Thousand Five Hundred Dollars
($7,500.00) for the plaintiff (R., pp. 5-6), and the defendant
thereupon moved to set aside the verdict as contrary to the
law and the evidence and without evidence to support it (R.,
p. 198), but the court overruled the motion, and judgment
was entered upon the verdict for the plaintiff, all subject to
exception by the defendant.
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CONCLUSION.

Upon the record and under the authorities cited the defend-
ant submits that the judgment of the trial court and the ver-
dict of the jury must be sct aside and final judgment rendered
for the defendant, or in lieu thereof the defendant must be
granted a new. trial upon all the issues in the case since—

1. The testimony fails to convict the defendant of any neg-
ligence which will support a verdict for the plaintiff;
2. The trial court committed reversible error to the preju-
dice for the defendant when the court granted Instruction
No. 2 for the plaintiff;
45* *3. The trial court committed reversible error to the
prejudice. of the defendant when the court declined to
set aside the verdict for the plaintiff and enter up final judg-
ment for the defendant npon the ground that the verdict is
contrary to the law and the evidence and without evidence to:
support it, or in lieu thercof grant the defendant a new trial
upon all the issues in the case on account of mrisdirection of
the jury by the court.

Counsel for defendant desire to state orally the reasons:
for reviewing the judgment of the trial comrt, and hereby
adopt this Petition for Writ of Error and Supwse:fcas as
their opening brief in support of this Petitiom.

Copy of this Petition for Writ of Error and Supersedeas
was mailed to Messrs. George E. Allen, Sr., and George I
Allen, Jr., counsel for plaintiff en May 27, 1949.

Respectfully submitted,

VIRGINTA TRANSIT COMPANY,
By T. JUSTIN MOORE,
Electric Building,
Richmond 12, Virginia,,
ARCHIBALD G. ROBER'I‘SO\T
BElectric Building;,
Richmond 2, Virginia,
Counsel..
Dated May 27, 1949.

46* *We, T. Justin Moore and Archibald G. Robertsom,

attorneys practicing in the Supreme Court of Appeals
of Virginia, do certify that in our opinion there is sufficient
matter of errar in the record accompanying this Petition te
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render it proper that the judgment complained of be reviewed
and reversed.

T. JUSTIN MOORE,
Electric Building,
Richmond 12, Virginia,
ARCHIBALD G. R()BDRTSO‘\Ir
Electric Building,
Richmond 12, Virginia

Received May 27, 1949.
M. B. WATTS, Clerk.
June 17, 1949.

Writ of Error and Supersedeas awarded by the court. No
additional bond required. :

M.B.W.
RECORD
VIRGINIA :

Pleas before the Honorable Haskins Hobson, Judge of
the Law and Equity Court of the City of Richmond, Part
Two, held for the said eity at the courtroom thereof in the
Cltv Hall on the 22nd day of March, 1949.

Be it remembered that heretofore, to-wit: In the Clerk’s
Office of the Law and Equity Court of the City of Richmond,
Part Two, the 7th day of September, 1948: C(Came Doris
Durham, by counsel, and filed a Notice of Motion for Judg-
ment against Virginia Translt Company, which Notice of
Motion for Judﬂment is in the words and figures followms;,
to-wit:

Virginia:

In the Law & Equity Court of the City of Richmond,
Part Two.

Doris Durham, Plaintiff
V.
Virginia Transit Company, Defendant
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NOTICE OF MOTION FOR JUDGMENT. '

To Virginia Transit Company, a Domestic Corporation

PLEASE TAKE NOTICE THAT ON THE 20th day of
September, 1948, at ten o’clock A. M. of that day, or as soon
thereafter as I may be heard, I, Doris Durham, hereinafter
referred to as ¢‘plaintift”’ will make a motion before the Law
& Equity Court of the City of Richmond, Part Two, in the
courtroom thercof, for a judgment avamst vou, Virginia
Transit Company, hereinafter referr ed to as “defendant ”
in favor of the plaintiff for the sum of $15,000.00, which sum
is due and owing to_the plaintiff by the defendant for the
damages, wrongs and injuries sustained by the plamtlﬁ-' and
caused by the defendant as hereinafter set forth, to-wit:

There heretofore, to-wit: on or about the fifth day
page 2 } of June, 1948, whilst the plaintiff was travelling
westwardly on foot on and along the sidewalk on
Grace Street, in the City of Richmond, Virginia, at or near
the northwestern corner of Third and Grace Streets, a cer-
tain passenger bus, westbound on said Grace Street, and
owned, operated and controlled by the defendant, was then
and there negligently and recklessly run and operated into
and upon the plamtlﬂ' and then and there knocked her down
upon the sidewalk and threw her to the ground, and greatly
hurt and injured the plaintiff all over her person, and cause
her great and permanent injury, disability and pain, and
caused her to expend and become liable for large sums of
money in attempting to be eured of said injuries, and to lose
a large amount of mouney she otherwise would have carned
in her lawful work.

WHEREFORE, judgment will be asked in favor of the
plaintiff against the said defendant, at the time and place
hereinbefore set forth, for the said sum of Fifteen Thousand

Dollars ($15,000.00).
(Gliven under my hand this 4th day of September, 1948.

DORIS DURHAM
By Counsel

ALLEN & ALLEXN
Counsel.
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. And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, Part Two, held the 20th day of
September, 1948. v

Doris Durham, Plaintiff
against '
Virginia Transit Company, Defendant

MOTION.

This day came the plaintiff and defendant, by
page 3 } counsel, and on the motion of the plaintiff, by ler
attorneys, it is ordered that this case be docketed.
The defendant then by leave of Court filed herein its plea
of ‘‘not guilty’’ and put itself upon the Country and the
plaintiff likewise.

Virginia:
In the Law & Equity Court of the City of Richmond, Part II.

Doris Durham, Plaintiff
.
Virginia Transit Company, Defendant

PLEA OF NOT GUILTY.

The defendant, Virginia Transit Company, by its counsel
comes and says that it is not guilty of the premises in this
action laid to its charge in manner and form as the plaintiff
has alleged in the Notice of Motion for Judgment. And of
this the said defendant puts itself upon the country.

ARCHIBALD G. ROBERTSON, p. d.

And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, Part Two, held the 6th day of Jann-
ary, 1949.

Upon motion of the plaintiff, by her attorneys, and with the
consent of the defendant, by its attorneys, it is ordered that
the defendant do file a statement of its grounds of defense
herein on or before January 21st, 1949.

page 4}  And at another day to-wit: At a Law and Equity
Court of the City of Richmond, Part Two, held the
21st day of January, 1949.
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This day came the defendant, by counsel, and by leave of
Court filed herein its grounds of defense.

Virginia:
In the Law & Equity Court of the City of Richmond, Part TI.

Doris Durham, Plaintiff
v. L
Virginia Transi_t,Company, Defendant

GROUNDS OF DEFENSE.

The defendant by counsel comes and says it is not liable for
the plaintiff in any amount whatsoever, and for its grounds
of defense assigns the following among other things:

(1) The defendant was not guilty of negligence.

(2) Even if the defendant was guilty of negligence, such
negligence was not the proximate cause of any injury to the
plaintiff.

(3) Even if the defendant was guilty of negligence the al-
leged injuries to the plaintiff were not the direet or proxi-
mate result of negligence on the part of the defendant.

(4) The failure of the motor bus to stop was due to an
unavoidable accident by reason of the breakage of an airline
for which breakage the defendant was in mowise responsible.

(5) The failurc of the motor bus to stop was due to the
breakage of an air lime which could not have been foreseen
or anticipated or prevented by the defendant in the exercise
of the highest degrec of practicable care for the safety of the

plaintiff.
page 5} (6) The defendant denies each and every allega-
tion of the notice of motion for judgment undertak-
ing to charge negligence against the defendant, or undertak-
ing to charge that such negligence if it existed was the direct
and proximate cause of the alleged injuries to the plaintiff.

(7) The defendant relies upon all defenses provable under
the general issue.

(8) The defendant reserves the right to amend and en-
large these grounds of defense at any time.

VIRGINTA TRANSIT COMPANY
By ARCHIBALD G. ROBERTSON
Counsel.

— .
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And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, Part Two, held the 31st day of
January, 1949. ~

This day came again the plaintiff and defendant, by coun-
sel and thereupon came a jury, to-wit: F. C. Hayes, Frank
G. Ross, Jno. T. Gee, Raymond L. Barker, C. H. MoCurdy,
T. N. Pollard and Richard Sale who were sworn well and
truly to try the issue joined in this case and having fully
heard the evidence were ddjourned until tomorrow mornin
at ten o’clock. .

And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, Part Two, held tlie 1st day of Feb-
ruary, 1949,

This day came again the plaintiff and defendant, by coun-
sel, and the jury sworn in this case appeared in Court in ae-
cordance with their adjournment on yesterday and having

heard the arguments of counsel were sent out of
page 6 } Court to consult of a verdict and after some time

returned into Court with a verdiet in the words and
figures following, to-wit: ‘‘We, the Jury on the issue joined
find for the plaintiff and assess damages at $7,500.00.7’

Thereupon the defendant by counsel moved the Court to
set aside the verdict of the jury on the grounds that it was
contrary to the law and evidence, without evidence to sup-
port it, for errors committed by the Court in granting cer-
tain instructions, refusing certain instructions and modify-
ing certain instruetions, and if for any reason this motion is
overruled, to grant a new trial on all issues, which motions
the Court overruled.

Therefore it is considered by the Court that the plaintiff
recover against the defendant the sum of seven thousand, five
hundred dollars with interest there on to he computed after
the rate of six per centum per annum from the 1st day of Feb-
ruary, 1949, until paid and her costs by her about her suit'in
this behalf expended. ‘

And the defendant having indicated its intention to apply
to the Supreme Court of Appeals of Virginia for a writ of
error from and supersedeas to this judgment, it is ordered
that execution thereof be suspended for a period of four
months upon the defendant, or someone for it, within fifteen
days from this date, giving bond in the penalty of $10,000.00,
with surety to be approved by the Clerk of this Court condi-
tioned as provided by Section 6351 of the Code of Virginia.
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Mrs. Doris Durham.

And at said day, to-wit: At a Law and Equity Conrt of the
City of Richmond, Part Two, held the 22nd day of March,
1949.

This day the Judge delivered to the Clerk of this

page 7 } Court a transeript of the evidence and other inei-

dents of the trial of the above-entitled case, duly

authenticated, which is now filed and made a part of the rec-
ord herein.

page 8 } Virginia: '
In the Law & Equity Court of the City of Richmond, Part 11

Doris Durham
v.
Virginia Transit Company

Transcript of the testimony and other incidents in the trial
of the above styled case before the Honorable Haskins Hob-
son, Judge of the Law & Equity Court of the City of Rich-
mond, Part 11, and a jury on January 31 and Februarvy 1,
1949.

Appearances: Mr. George E. Allen, Sr., Mr. George E.
Allen, Jr., counsel for plaintiff.

Mr. Archibald G. Robertson, Mr. Ralph H. Ferrell, Jr.,
counsel for defendant.

page 9 } MRS. DORIS DURHANM,
the plaintiff called on her own behalf, being first
duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Allen, Sr.:

Mrs. Durham, T believe you are the plaintiff in this case?
. That is right.

How old are you?

. I am thirty-ecight.

Do you recall the occasion of a bus accident?

. Yes, sir.

At 3rd and Grace Streets, Richmond?

. Yes, sir.

Were vou injured in that accident?

OPOFOPOFD
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Mrs. Doris Durham.

A, Yes, sir.

Q. Where were you when vou sustained your injuries?

A. Well, T was in front of the People’s drug store at 3rd
and Grace.

Q. What were you doing?

A. T was going into People’s drug store.

Q. Which way were you headed?

A. T was turning right to walk into People’s drug store.

Q. Can vou tell us approximately how far you had gotten

across the sidewalk towards People’s drug store
page 10 } before you were struck?
A. Not really, but I would say up about 3 feet
or half-way.

Q. Half-way from the curb to the entrance of the store?

A. Yes, sir.

Q. What happened when vou got about there?

A. Well, T just happened to glance up; I think I turned
to say something to my husband, he was crossing the street
to go to the White Tower and I just glanced up and I saw
this bus on me. I tried to run, but that was about all I re-
member about it at the time.

Q. Where were you struck; what part of vour body?

A. I was struck in the back and then my foot was injured.

Q. Where were vou taken following your injury?

A. To the Medical College.

Q. How long did you stay there?

A. T stayed there several hours. T believe ahout 11 o’clock
they let me go home.

Q. Did you go back to the hospital?

A. No, sir, I didn’t go back to the hospital.

Q. Where were you taken from the hospital?

A. I was taken back to my home.

Q. What was your condition when vou got home?
page 11} A. Well, that is still kind of hazy to me. T re-
membered being carried home, some part of it. I

was just hazy for a few days.

Q. Were vou able to walk when you got home?

A. No, sir, they carried me up the steps.

Q. Were you confined to your bed or your room?

A. T was in bed six weeks.

Q. Then what was your condition?

A. Well, after that I just sort of drug around from chair
to bed and I didn’t really leave the room. I think probably
it was seven weeks.
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Mrs. Doris Durham. '

Q. Yau didn’t leave the room for probably seven weeks?

A. Yes, just drugged around. I could hop fmm the chair
to the bed and around like that.

Q. During all this time following the injury and during
the period you were confined to your bed and your room what
suffering, if any, did you undergo?

A. Oh, all the time. My back hurts me continuously, my
foot hurts me continuously. I don’t use my foot well when
I first get up, but it improves later in the day.

- Q. Which foot was it that was injured?

A. It is my left foot.

Q. What part of your left foot, which side?

A. On the outer side.

Q. Left side or right side?
page 12} A, It is on the left side, on the outside.

Q. Do you suﬁer any pain now either in your
foot or back? ‘

A. Yes, sir, continuously.

Q. Do you know whether or not there are amy evidences
of any physical bruises er anything on your back or could
you see?

A. No, sir, I couldn’t see.

Q. Now how about yeur foot?

A, Oh, yes.

Q. What was the size of the bruise or injury onr your foot?

A. You mean the length ef the scecr“T

Q. Yes.

A. Well, it is about 7 mches.

Q. What was the general state of vour health Defore this:
accident? ‘

A. T have never been sick in my life, I dow’t think. I don’t
recall ever having anything unusual.

Q. What was_the nature of the work vou did before the
accident?

A. T did housework.

Q. You did your own housework?

A. Yes, sir.

Q. Did you have any servant?
page 13 ¢ A. No, sir.

Q. Have vou beenr able to do your housework
since the accident?

A. No, sir. It is a few things T might drug around and do
that probably take me all day; werk a little while and sit dow
a little while.
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Mrs. Doris Durham.

Q. You said something about nervousness. Have you been
nervous since the aceident?

A. T am so nervous right now—I just stay nervous.

Q. Were you nervous before the accident?

A. No, sir.

Q. What doctors attended you?

A. Dr. Cherry and Dr. Perlin.

Q. Have you been examined by any other doctors?

A. Yes, sir, I have been examined by Dr. Butterworth and
Dr. Tucker.

Q. Dr. Tucker and Dr. Butterworth?

A. Yes, sir.

Q. At whose instance were you examined by Dr. Butter-
worth? Who got you to go to Dr. Butterworth?

A. Mr. Allen.

Q. Who got you to go to Dr. Tucker?

A. Well, T was to go for the Virginia Transit Company.

Q. Did both of those doctors give you a thorough examina-

tion so far as you know?
page 14 } A, As far as I know they did.
Q. Do you have to employ or have anybody now
to help you with your housework?

A. Only for the laundry. My daughter does the biggest
part of my work.

Q. Of course, she doesn’t charge you anything?

A. Oh, no.

Q. Who waited on you right after the aceident?

A. My daughter. '

Q. How long did she wait on you?

A. Well, she has waited on me continunously, but there were
six weeks she had to do most all—everything.

Q. To what extent now can you do vour own housework?
Tell us as near as you can what vou can and why you can’t-
do any more.

A. T can go along and do it in a slow way all the afternoon;
I can make the bed and sit down for a few minutes, I can do
some cooking and sit down in between times, but I can’t stand
for long at a time.

Q. How long can you stand on your feet?

A. Oh, I never thought about that.

Q. Without stopping?

A. T guess I can stand from thirty to forty minutes, but T
don’t stand with the weight completely on my foot, because-
I can’t stand it.
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Mrs. Doris Durham.

page 15} Q. Did vou have any trouble standing on your
feet for hours as long as vou wanted before the
accident?

A. Yes, sir, T could always stand up and do my work. I
worked all day long and didn’t sit down.

Q. Do you know whether or not there is any swelling of
your foot?

A. Yes, it is quite a bit of swelling when I stand any length
of time. Like if I should come to town todav and have to
walk any distance, tomorrow I wouldn’t be able to get around
at all.

CROSS EXAMINATION.

By Mr. Robertson:
Q. Mrs. Durhani, how much do vou weigh?
A. T weigh 215?
" Q. Did you weigh about the same at the time you were
urt?
A. T have weighed that for the past twenty years.
- Q. T am going to ask you to step over here and sit in the
chair and show the Jurv the foot that was injured. Watch
your step as you step down. Just show the jury vour foot.
A. Shall I take my hose off?

Mr. Robertson: T don’t think vou need to take vour stock-
ing off unless yon want to.
page 16 }  Mr. Allen, Jr.: Take it off.

- Note: Witness removes hose and shows foot to the jury.

- Mr. Robertson: Now take vour shoe off your other foot.
Mr. Allen, Sr.: Point out there—
Mr. Robertson: Wait a minute. You can take her after I

have examined her.

Q. This is the scar here?

A. Yes.

Q. Will vou take the shoe off—

A. This is also a scar on this side, too.

Q. Will you take vour shoe off on the other foot so as to
show how much swelling there is now. Is vour foot swollen

now?
A. No, sir, it isn’t.

————
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J. H. Durham.

W Q. Now did you wear that kind of a heel before you were
urt?

A. Yes, I have always worn a low heel.

Q. So you wear the same sort of heel?

A. T wear that kind of shoe because it doesn’t go over the
scar. _

Q. You mean the heel is about the same?

A. About the same I always wear.

By a Juror: ,

Q. Were any bones broken in your foot?

page 17}  A. No, sir, just the tendons were cut and the
nerves.

Witness stood aside.

Mr. Allen, Jr.: I would like to make a statement. Dr. But-
terworth is operating this morning and won’t get here until
12:30 and we will have to put him on out of order if you will
let us put him on.

Mr. Robertson: I am going to ask they finish their case
before we start on ours.

Mr. Allen, Sr.: We are going to do that.

J. H. DURHAM,
called on behalf of the plaintiff, being first duly sworn, testified
as follows:

DIRECT EXAMINATION.

By Mr. Allen, Sr.:
Q. Will you state your name.
A. J. H. Durham; Jesse Howard Durham.
Q. What relation, if any, are you to the plaintiff in this
case?
A. T am her husband.
page 18 } Q. Where were you when this accident happened?
A. T was with my wife and I was standing on
the sidewalk and I intended to go over to the White Tower
to get a sandwich.
Q ‘Which side of Grace Street were you and your wife on
to start with?
A. We was on the northwest corner right in front of Peo-
ple’s.
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J. H. Durham.

Q. Which way were you going?

A. T was getting ready to go across, to go south.

Q How far had you gotten across?

Well, I hadn’t stalted across the street; I was just om
the Clllb R

Q. Did you see the bus?

A. No, sir.

Q. T mean did you see it at the time of the accident or
immediately afterwards?

A. I saw it immediately afterwards. I heard the erash and
heard my wife sercam and just as I looked up the bus was
in the drug store.

Q. Had 1t stopped then?

A. Yes, sir, it run into the drug store.

Q. Did you go therc and look at it?

A. No, sir. From where my wife was laying I Iooked at

the bus. She had her head laying on my knee.
page 19+ Q. Where was she [ying when you went there?
A. Well, when I run to her she was I would say
was as far from here to the jury box fromr where she was
hit or maybe a little bit farther:

Mr. Robertson: Can we agree that is approximately 12
feet?

Witness: I would say somewhere between 12 and 15 feet
approximately. I won’t be sure of it.

By Mr. Allen, Sr.:

Q. After you looked after your wife did you then turn your
attention towards the bus?

A. No, sir, I stayed with mry wife and the ambulance came
and I went to the hospital with my wife. I never did go to
the bus and look at it other than where I was at.

Q. IHow close to it were you when you looked at it?

A. T imagine from where we were at a little better tham
from here to the back end of the jury box.

Mr. Robertson: Would you estimate that distance?

By Mr. Allen, Sr.:

Q. Estimate that distance?

A. T should say somewhere around 20 feet maybe. I
wouldn’t be surc about it, I never measured it.

Q. What part of the bus could you see then?
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J. H. Durham.

A. The front of the bus, the left-hand side of it.
page 20 } Q. I hand you what purports to be a photograph
of the front end of this bus with the figure six
seven on it and will ask you if you can identify that as an
accurate representation of the front end of the bus when you
looked at it?

A. When I saw it I saw this side of it. This side was against
the column, but I recognized this bus as a Mack bus.

Q. You said this side was against the column. What do
you mean by this side?

A. Tt hit the column and I could see—

Q. Turn the picture around to the jury.

A. From where I was at I was at the walkway and the big-
gest portion of the bus run into the column there. It is &
V-shaped column and it run into it and that is what put the
crimp in the side of the bus and I could sce this side of the
bus.

By the Court:

Q. Where was that column?

A. In front of People’s drug store thexe is a big concrete
column.

Q. In other words, a corner column?

A. Yes, right in the front of People’s drug store. It sup-
ports the front of the building there.

Q. Does the drug store open towards the corner or towards

the street?
page 21} A. It opens towards the corner. It has two doors.
Q. And this column is right in the apex of that

corner? '

A. That is right.

Mr. Allen, Sr.: I offer this as Exhibit No. 1.
Note: Filed and marked Exhibit No. 1.

Q. What has been the gencral condition of your wife sinee
the accident with reference to her ability to do her house
work?

A. Well, she just can’t do it; she can’t stay on her foot long
at a time and she has been awful nervous and at night she
has been subject to nightmares and been quite nervous and
hasn’t been able to do her work. I help her with it, and my
daughter also. I do the mopping and cleaning, the biggest
portion of the work.



46 Supreme Court of Appeals of Virginia
J. H. Durham.

Was she nervous before this accident?

No, sir.

Who did her house work before the accident?

She did. She did all of her house work.

Did she have any help?

. No, not any other than I give her. Sometimes I pitched

in and help her mop, but other than that she did it all herself.
Q. Can you tell us anything about whether she has suf-

fered since the accident?
page 22+  A. Very much so with her nerves and her back
and her foot. She constantly complains about her

>@?@?@

foot.

Q. Did she have any trouble sleeping before the accident?

A. No, sir.

Q. How about her sleeping now?

A. She doesn’t sleep good at all. Last night she didn’t
sleep; he was awful nervous all night last night.

Q. What position was your wife in when you looked im-
mediately after hearing the crash?

A. She was dragging up the walk on her hands and knees
like that.

Q. The sidewalk you mean?

A. Yes, right up the sidewalk.

CROSS EXAMINATION.

By Mr. Robertson:

. What wind of work do you do?

. I am a truck driver.

For what coneern?

Kenneth L. Black.

Where were you and Mrs. Durham living at the time?
. 112 South Third Street.

You were within two blocks of home?

. One, two, three—about 3 blocks from home.

>©>@P@%©

page 23} Witness stood aside.
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WILLIAM V. CHAPMAN,
called on behalf of the plantiff, being first duly sworn, testified
as follows:

DIRECT EXAMINATION.

By Mr. Allen, Sr.:

Q. Will you state your name, please?

A. William V. Chapman.

Q. Where were you when the accident here under investi-
gation happened?

A. T was on the south side of Grace Street.

Q. How close to where the accident happened?

A. T was right at it, I might say.

Q. Did you see the bus either before or immediately after
the accident?

A. I scen it afterwards, I believe.

Q. How soon afterwards?

A As soon as I come to.

(). Where was the bus when you saw it?

A. Up against the pillar or post.

Q. What post?

A. The column that goes into the drug store.

Q. People’s drug store on the corner?

A. Yes, sir.
page 24 } A, At Third and Grace?
A. Yes, sir.

By the Court:

Q. You were on which side of Grace street?

A. On the south side next to Grace.

Q. The south side?

A. I think that is what you call it.

Q. You were on the south side of Grace street on the south
sidewalk?

A. South sidewalk, yes, what I meant to say.

By Mr. Allen, Sr.:

Q. I hand you what purports to be a photograph of the
corner of Third and Grace where the People’s drug store is
and will ask you if you can identify that as the corner where
the accident happened?

Mr. Robertson: I have no objection to it.
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William V. Chapman.

By Mr. Allen, Sr.:
Q. Do you understand the ques‘clcm‘l
A. Yes, sir. That is the post all right.
Q. Now point out to His Honor and tho jury the post that
was struck by the bus.
A. This post here. I was on this side.
Q. When you say this side yon mean youw were here where
that lady is?
page 25 ¢ A. Where the lady is standing. I think that woulc
be the left side going in.
Q. That is where you were?
A. Yes, sir.

Mpe. Allen, Sr.: We offer that in evidence.
Note: Filed and marked Exhibit Ne. 2.

By the Court:

Q. You say you were standing near that post?

A. I came out on that side and met the bus.

Q. Is that drug store on the north side or south side of
Grace street?

A. I think it would be omr the north side.

Q. And you were standing next to the drug store?

A. I came out of the drug store. Ifis a s-win-ging door, two
ways.

Q. How far did you get on the south side of Grace street?

A. South side?

Q. Yes.

A. I mean—not the south side; on the other side, on this.
side. I mean the side next to the drug store. I was on that
side. I reckon you call it or the right-hand side.

Q- Going which way?

A. Going down Grace. ,

"page 26} Q. Going which direetion? ’

A. I reckon you call it east, coming back down
east. In other words, facing Faurth street, whieh I thirk would
he east.

Q. Going east, without regard to the drug store, which side
of the street were you on? Were you on the right-hand side:
or the left-hand side going east?

A. Coming out the drug store I was on the right-hand side.

Q. The right-hand side of what?

A. Of the drug store.
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Mrs. Jeannine Pearson.

Q. I am not asking you about the drug store. I am talking
about the street. Tf you were on the opposite side of the
street from the drug store, you would be on the south side,
wouldn’t you?

A. Yes, sir, on the other side.

Q. Were you on that side?

A. No, sir, I was en the drug store side.

CROSS EXAMINATION.

By Mr. Robertson:
Q. Mr. Chapman, were you hurt in the accident?
A. Yes, sir.
Q. You are now making claim against the Virginia Transit
Company, aren’t you?
page 27 }  A. Yes, sir.
Q. And threatening to sue them?
A. Yes, sir.

Witness stood aside.

MRS. JEANNINE PEARSON,
called on behalf of the plaintiff, being first duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Allen, Sr.:
Q. Will you state your name?
A. Jeannine Pearson.
Q. What relation are you to Mrs. Durham, the plaintiff
here? '
A. T am her daughter.
Q. Where were yon when this accident happened?
A. T was home taking care of my brother.
Q. IHow soon did you see your mother after the accident?"
A. Well, within twenty minutes of the time she was hit.
She was taken by ambulance to the Medical College and my
father called me from there and I immediately went.
Q. You know how long she stayed in Medical College?
A. Yes, I do. We picked her up at 11 o’clock at night and
it was around 3:30 in the afternoon. She was there
page 28 } approximately seven hours.
Q. Did you stay there with her?
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Mrs. Jeanwine Pearson.

A. No, sir, I didn’t. I was there alternately. They kept
telling me she was to be released and I had to go back several
fimes becausc they weren’t through with her.

Q. Can you tell us the extent, if any, that she suffered?

A. Yes, sir, I think she suffered a great deal because I never
heard my mother cry about anything and when I saw her that
night in the hospital she was shaking all over and just scared
absolutely to death and she was crying.

Q. Did you see her often?

A. Yes, sir. I quit my job that Saturday afternoon, I called
that evening and told Mr. Judd I wouldn’t be in and I haven’t
been back since.

Q. How long did you wait on her at home?

~A. She was in hed constantly five weeks, couldn’t get out of
bed. T had to bathe her, feed her, and give her her medicine
and everything.

Q. Can you tell us about her suffering?

A. Yes, sir, she was extremely nervous, couldn’t stand to
hear the bab) cry and even if the room was silent the least
little noise tore her all to pieces.

Q. How about her pain and suffering?

A. The lower part of her back and up her spine

page 29 } was a complete bruise and: she had one dark spot
about as hig as the ball of your hand on her back

and that caused her quite a bit of pain and, of course, her ankle
was quite scrious because she was hurt on Saturday and I
had to call Dr. Cherry on Sunday and Monday to ecome back.

Q. Did you see her ankle when it wasn'’t bandagcd S0 you
could tell about the sear?

A. Yes, sir.

Q. Tell us about that. : ;

A. T dressed her foot on and off when Dr. Chelry couldn’t
come to the house and until I got another doctor I had to
change the dressing and I could see it and in between the
stitches it was a lot of pus and matter like that and all blue
and swollen quite badly.

Q. How long was it before she was able to walk at all?

A. Well, with my help and the erutch it was about six weeks:
She could get out of hed and walk about the length of the hall,
about 15 feet to the hathroom.

Q. After that to what extent could she walk?

A. Well, T would say around twenty minutes to half an
hour; she more or less hobbled than walked.
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Dr. Kenneth J. Cherry.

Q. Before this injury do you know whether she did all of
her housework? ,

A. Yes, sir, I do.

Q. Do you know whother she has been able to do
page 30 } it since?

A. T know perfectly well she hasn’s been able to
do hardly any of it because I go there around 1 o’clock in the
afternoon and stay there until my father comes in from work
at night.

Q. You mean you still go there?

A. Yes, sir, every afternoon.

Q. Do you know whether or not your mother was nervous
before this aceident?

A. No, sir, I have never known her to be nervous a day
in her life. She drove to Richmond Air Base all by herself
and we used to live in a house trailor and she drove that, but-
nght now she can’t stand to ride in a car.

. Do you know whethe1 she lost any time from her house-
W ork‘l

A. She never lost any time because of 1llness to my knowl-

cdge. .

CROSS EXAMI\IATION

By Mr. Robeltson
'Q. She never went to any hospital affer that first seven
hours which she was in the M edlcal College, did she? ,
A. That is right.

Witness stood aside.

page 31 } DR. KENNETH J. CHERRY,
called on behalf of the plaintiff, being first duly
sworn, testified as follows:

DIRECT FXA\IINATIO\'

By Mr. Allen, Sr.:
'Q. Doctor, what is your profession?
A. The medical profession.
Q. Are you a general practitioner?
A. No, T am a surgeon.
Q. How long have you been following your profession?
A. Abonut ten years.
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Dr. Kenneth J. Cherry.

Q. From what institution did you graduate?

A. T graduated from the Medical College of Virginia?

Q. Where have you had your experience?

A. T went through a residency in surgery at Medieal Col-
lege, was in the army and have been in private practice.

Q. Were you called to see Mrs. Durham or have occasion to
see her following the injury which she sustained in the bux
accident?

A. 1 was called to see Mrs. Durham by Dr. Van Slyke,

Q. Could you tell us the date you saw her first

A. T saw her on the 6th day of June, 1948, at the
page 32 } home.
Q. What condition did you find her in then?

A. Well, she was very much shaken up, quite nervous, and
had multiple contusions about her body, both knees and lumbar
region or low back region and had an extensive laceration of
the left foot, which I did not dress at that time hecause she
had just been operated on the day before.

Q. How long was that laceration?

A. I never actually measured it ; my estimate was six inches
at that tinie. ,

Q. How deep was it?

A. Tt didn’t cut any tendons, but had gone through the skin,
and cut the subcutaneous tissues down to deep tissues over
the foot.

Q. What effect did that cut have on her foot and ability to
use it?

A. Well, of course, the foot was painful for a considerable
period until healing was complete and in healing, of course,
frequently a scar will have a tendency to bind the foot or any
portion of the body. She has completely healed. I saw it
again—I will give you the dates I saw her; First on the 6th
and on the 8th of June I dressed her foot and then again
she was seen on the 15th. At that time she had completely
healed as far as the surface healing goes. Of course, the

stiffness and soreness produced had not completely
page 33 } recovered. In other words, she has a considerable
period of rehabilitation.
‘Was the injury of a nature to cause pain and suffering?
. Yes, sir.
. With reference to her foot, sir?
Yes, sir.
And with reference to her back?
Yes, sir.

POPOFO
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Dr. Kenneth J. Cherry.

b Q. Could you tell us whether she had any bruise on her
hack ?

A. She had a large bruise over the lumbo-sacral area.

Q. What effect did the blow that caused that bruise have
upon her back?

A. Well, it would, of course, produee what we call a hema-
toma or leakm" of blood from the ruptured small vessels into.
the area and by so doing could produce swelling and in-
duration or thickening of the tissues and soreness of the whole
area.

Q. When did you see her last?

A. T saw her yesterday as a preliminary to the final eheck-
up, but I saw her last at her home on the 15th of June.

Q. The 15th of June last year?

A. Yes, sir, and I turned her over to a family doctor at that
time.

Q. Who was her family doctor?
page 34} A. Idon’t think she had one, but I think she had
Dr. Perlin after that.

Q. When you saw her I believe vesterday or a day or two
ago did you make any thorough examination then?

A. Yes, sir, I checked her foot then.

Q. What have you to say now with reference to the foot?

A. She was seen yesterday, January 30th, 1949, at' the
Medical College emergency room. She complained of pain
in the left foot, having a limp and frequent swelling of the
foot which makes it difficult at times to wear a shoe. She also
complained of backache in the lubar-sacral area. Her knees
are symptom free. Examination of that foot reveals a 6 inch
scar which is dense and adherent to the top structure so the
skin does not move freely over the foot. There is an area
of induration along the lateral side of the foot on the dor-
sum.

Q. What is the dorsum? o

A. That is the top of the foot. The lacerations on Mrs.
Durham’s foot extended in this manner on the lateral border
from the heel towards the toe. She has limitation of motion
of the ankle in inversion and eversion of the foot—that is
this movement—to a slight degree and also in elevation and

depression of the foot—that motion—-and she
page 35 } walks with a slight limp.
Q. Could the injury vou have described cause
any dlsablhty of that foot?

A. Yes, sir, the disability T would estimate between 15 and

20 per cent loss of function of the left foot.
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Dr. Kenneth J. Cherry.

Q. Can you tell us and give us any opinion whether it is
temporary or permanent?

A. I can’t answer that completely. I think it might be
permanent. It certainly is going to be prolonged, if not
permanent.

Q. What have vou to say at this time about the back in-
jury?

A. 1 didn’t examine her back. I understand she has ve-
cently been examined and X-rays of her back have been made.

Q. If you didn’t examine her back I won’t ask vou that.
Can you tell us what effeet it would have upon her if she
should undertake to stand on the foot continuously doing her
regular housework as a housewife?

A. She can, of course, have pain and swelling in the foot,
making it difficult to wear a shoe, of course, being uncom-
fortable.

Q. Do you know whether or not it would cause her after a
few hours of standing to stop and sit down and rest.

A. T should imagine so. I couldn’t answer that.

page 36 ! CROSS EXAMINATION.

By Mr. Robertson:

Q. Now, Doctor, I believe vou are associated with Dr. Ben-
jamin A. Rawles, Jr., in the practice of vour profession?

A, Yes.

Q. And you said this lady was referred to you by Dr. Van
Slyke?
- A. Yes.
~ Q. Is he one of the staff—

A. He is one of the assistant resident surgeons at the Medi-
cal College.

Q. How many times did you see her altogether?

A. Three times at her home and then yesterday at the
Medical College.
So four times altogether?

. Yes. '
Including the June 15th visit?
. Yes.

I believe there were no bones broken?
. X-rays showed no fractures.
And no tendons cut?

OPOPOPO
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A. No tendons cut. That was a verbal report from Dr.
Van Slyke, who repaired the wound.

Q. During the time you treated her did you consider her

permanently injured?
page 37} A. I couldn’t say because the disability from
scars and then complications might set in. I
couldn’t predict.

Q. Did you consider her dangerously injured?

A. T thought she had a serious injury to her foot and she
had a general shaking up and bad bruises over her hody.

Q. I mean did you ever consider her life in danger?

A. Well, after progress and the development of no serious
infection I thought she was getting on reasonably well and
would eventually be rehabilitated.

Q. Let me see if I understand vou correctly. What I un-
derstand your testimony to be is that this cut on her foot was
sufficiently deep to make an amount of scar tissue there that
keeps the¢ skin and whatever is around that tissue from Dbe-
ing flexible the way it would be if there was no scar tissue
there?

A. That is correct.

Q. Is there anvthing that can be done io relieve that sit-
uation?

A. T would not contemplate anything myself.

Q. Wouldn’t the tendency be as time passes and the foot
was used for it gradually to limber up?

Q. Usually they improve with time and use.

Q. During the time you had general supervision of this
lady you did whatever you considered necessary for her case,

of course?
page 38 }  A. Yes, sir.
" Q. What was the entire amount of your bill?

A. I just charged her for house calls, I didn’t charge for
the operation. Three house calls at $5.00 each.

Q. So your total bill was $15.00?

A. Yes. I haven’t the hill for vesterday’s visit.

Witness stood aside.
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DR. JAMES T. TUCKER,
called on behalf of the plaintiff, being first dulv sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Allen, Sr.:
Q. Dr. Tucker, I believe you are an orthopedic surgeon?
A. Yes, sir.
Q. Practicing in this eity.
A. Yes, sir.
Q. How leng have you been practicing vour speclaltv‘l
A. Twenty-’swo years.
Q. Where did you get your education?
A. Do vou want me to start from the beginuing?

Mr. Robertson: We will admit his qualifications: We wilk

admit he is as gooed as anybody in this territory. He has
even worked on me. )
page 39+ Mr Allen: Thank you, and me.
Mr. Robertson: I hope he did vou more good

than he did me.

The Court: Do vou want ta file yourself as am Exhibit?

Mr. Robertson: No, sir.

By Mr. Allen, Sr.:

Q. Doctor, I believe you practice your specialty with Dr:
William Tate Grahanr?

A. Yes, sir.

Q. Did you have occasion te see Mrs. Durham, the plaim-
tiff here, and if so at whose instance? In other words, who
sent her to you?

A. The Virginia Transit Company asked me ta seé ber and
make a sarvey of her on January 21, 1949

Q. Did you make an examination of her?

A. Yes, sir.

Q. Will you give us the results of your examination?

A. She had a 7 inch scar over the outer portion of the left
foot. The scar she says was sensitive and it was adherent to:
the underlying structures of the foot. The skin over it was:
immovable; I meanr she couldn’t move it to do as normal,
and she comp]amed of an area of anesthesia; that is wﬂmut
feeling, over the outer portion of the foot a’Ionn the border-

of the outer tocs, the fourth amd fifth foes. She
page 40 } said the foot was painful when she walked and T
tried to: get her to walk and she walked with some:
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limp. I looked up her record at Medical College and found
out that she had been X-rayed there, but there was no frac-
ture of any bones of the 1oot and she had been X-rayed else-
where and no fractures reported by the other X-ray tech-
nicians or doctors, so I didn’t see any rcason to X-ray her
foot again. There was some limitation of motion in all di-
rections, which should be.equal as you turn your foot in or
out, up or down.

She said she had some injury to her back and on examining
her back she had some limitation of motion in her back in
all directions; that is, forward and back and lateral bending,
and revealed some musele spasm or the musele kind of went
into a contracted state when these motions were attempted.
She was X-rayed; I had her X-rayed by one of the ‘{-ray
men and he reported there was some arthritic change i in the
upper portion of the back and also down at the Imd area
known as the waist, which we term the third and fourth lum-
bar segments of the spine.

Q. What have you to say with reference to the nature of
this injury, whether temporary or permanent?

A. Well, since it has been eight months since the date of
the aceident or approximately elfrht months, I think what she
has now is about the net result. She may loosen up some more

but I don’t believe she will loosen up very much
page 41 } more. I think she has got perhaps some trouble
with her lower back.

Q. What about the nature of that, whether temporary or
permanent?

A. Well, T think that can be cleared up in time if she is
treated with some adequate support to ler back. Certainly
it should be taken into consideration. She gave a history she
did not have anything wrong with her back before the acei-
dent and now she complains considerably of it. I presume
with some type of support it would be greatly comforted and
perhaps greatly benefitted.

Q. You spoke of some arthritic changes. Iave they any
connection with the aceident?

A. No, sir, I think they were there before the accident.

Q. What effect did the accident have upon the arthritic
condition?

A. Well, most of us concede that where a person has tlns
and it is qulescent and meets with an accident it aggravates
the condition which was quiescent before.

Q. What do you mean by limitation of motion in the foot?

A. That means restricted motion; it is limited.
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Q. How about lier back ; was there any limitation of motion
in that?

A. Yes, that was limited, too.

Q. Was the nature of these injuries such as to
page 42 } cause pain in your opinion and suffering?
A. Yes, sir, I think she has discomfort.

Q. Do you think she still has it?

A. Yes, sir.

Q. Can you give us any opinion how long she will probably
have it?

A. Well, as T stated, I think her foot has just about re-
habilitated itself. It may get a little bit better. We usually
wait perhaps twelve months before we put a permanent rat-
ing on a foot or any disability, but after a twelve months pe-
riod I think that is perhaps the maximum of improvement
we anticipate. It has been eight months or approximately

eight months.

Q In your profession can vou tell us what is the situation
with reference to most people between 35 and 40 so far as
quiescent-arthritis is coneerned?

Mr. Rohertson: T objeet to that if Your Honor please.
He has examined this particular doctor and he testified what
this lady’s condition is. So what other people’s situation is
is immaterial.

The Court: I think the objection is well taken.

CROSS EXAMINATION.

By Mr. Robertson:
page 43 } Q. Doctor, when you speak of this lady wearing
a support you mean a reinforced corset, don’t you?

A. Yes, sir, something of that nature.

Q. With whale bones in it like when vou and I were young
and we would take them out and flick flies with them?

A. Yes, sir, a reinforeed corset.

Q. Do vou think it will be advisable to do anything to try
and get rid of enough of that scar to make her foot more
flexible?

A. I don’t think so. I think if vou resect it, you would
probably get a larger sear.

Q. You think it is just a question of using the foot and
gradually limbering it up to what extent nature will do?

A. Yes, sir.
Witness stood aside.
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DR. LOUIS PERLIN,
called on behalf of the plaintiff, being first duly sworn, testi-
fied as follows: '

DIRECT EXAMINATION.

By Mr. Allen, Sr.:
Q. Will you state your name?
A. Dr. Louis Perlin.
Q. Are you a general practitioner or specialist?
A. A General practitioner.
page 44 } ‘Q.?How long have you practicing your profes-
sion ' ‘

A. Twenty-five years.

Q. Do you know the plaintiff here, Mrs. Durham?
A. 1 do.

Q. Are you her family physician or were you?

A. Yes. '

Q. Were you her family physician a year ago?
A. Yes.

Q. About when did you first see her?

A. You mean with reference to this condition?

Q. Yes. '

A. The first time I saw her was on June 25, 1925.

By the Court:
Q. What year?
A. 1948; I beg your pardon.

By Mr. Allen, Sr.:
Q. June 25, 19482
A. Yes.
Q. Where did you sce her?
A. T saw her at home then.
Q. How did you happen to go there?
A. T was called.
Q. Called to see her?

A. Yes.
page 45} Q. What condition did you find her in?

A. T will just have to read it off, it has been
such a long time. She states she was in an automobile acci-
dent on June 5th at Third and Grace streets. She was taken
to the Medical College of Virginia where the left ankle on
the outer side was sutured and she had a marked laceration;
that is, a marked tearing. I also found abrasions of both
kneces and contusions. The right calf of the leg and hack
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were also involved. At that particular time she was very
nervous.

Q. That was the 8th of June?

A. June 5th.

By the Court:

Q. June 5th?

A. I don’t know why I have got it the 25th here---no, that
is the history she gave me. She was hurt on June 5th, but
I didn’t see her until June 25th.

Q. What was the condition on the 25th?

A. As I-understand the sutures were—

By Mr. Allen, Sr.:

Q. What do you mean by sutures?

A. The things you sew up with. They were removed.
‘What I am giving you now is the history she gave me at the
time I saw heér on June 25th.

The Court: And what you found yourself-

page 46} A. (continued) Well, that is the things I found

that I am stating. By request T had X-rays taken.
Of course, at that time it didn’t show any fractures and from
then on I eontinued—I dressed her wounds, although the
stitches had been removed, and I continued to dress her wonnd
up to July 17th—July 16th, 1948, at which timre I begair to
give her diathermy .treatment; that is heat treatments—elec-
tric light treatment.

Q- Of the foot?

A. Yes, sir. Efforts were on the foot because the others:
seemed to get along very micely.

Q. When you first treated her, how long was this scar on
her foot?

A. She stated since the accident—

Q. I mean you saw her foot and saw the scar?

A. Yes.

Q. Tell me how long the scar was.

A. Well, T would say off hand it was about 4 inches or about
this long (mdlcatm(r)

Q. How deep was it?

A. Well, of course, it was inverfed; I mean the scar went
this way and naturally after it healed you couldn’t tell how
deep it was. I would say approximately the scar surface
without the skin would be about a quarter of an inch.
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Q. What treatment did you give her?
page 47+ A. I just gave her a general supportive treat-
ment, medicine for pain and nerves in addition to
the diathermy treatment. Of course, she took that at my of-
fice. After she came to my office I continued to give her the
diathermy treatment.

Q. Was she able to walk when you saw her?

A. With very much difficulty, she did not come to my of-
fice for diathermy treatments until July 15th. I treated her
at home from June 25th to July 14th is the last time I saw
her at home and from the 16th of July to August 16th she
came to my office for treatments.

Q. Where the injuries of a nature to cause suffering?

A. Absolutely.

Q. With reference to her back and foot both?

A. Yes. I mean you would have other symptoms about the
bruises about the various parts of her body. After they sub- -
sided she still had pain in her leg.

Q. When did you last see her?

A. August 6th, 1948.

Q. Now what about her nervous condition, the extent of
that?

A. As time went on her condition improved.

Mr. Robertson: No questions.
Witness stood aside.

page 48 } WRAY SELDEN,
called on behalf of the plaintilf, being first duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Allen, Sr.:

Q. Mr. Selden, what is vour occupation?

A. T am a professional photographer.

Q. A commercial photographer as we call them?

A. Professional, T would say.

Q. Did you take this plctme marked Plaintiff’s Exhibit
No. 27

A. Yes, sir I did.

Note: A group of photographs handed to counsel for the
defendant. ‘
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Mr. Robertson: No objection to any of them.

Mr. Allen, Sr.: We offer these photographs in evidence.

The Court: Ask the witness if he took them.

Mr. Allen, Sr.: Mr. Robertson says he admits them with-
out proof.

Note: Filed and marked Exhibits Nos. 3 through 8.

Q. Mr. Selden, did you make any measurements at the time
you took these photographs?

NI A. The photographs were made over a space of
page 49 } several days. I did make the measurements, how-
ever, all at one time.

Q. When did you make the measurements?

A. On the 26th of January of this year.

Q. How wide is (irace street at Third and Grace?

A. Grace street is approximately 41 feet 4 inches. I say
approximately because sometimes the tape measure will
stretch slightly.

" Q. How wide is Third street?

A. Approximately 40 feet 10 inches wide.

Q. Did you measure a safety zone there?

A. Yes, sir, from the line of the curb to the post which is
the Bus Stop is 86 feet.

Q. Where is that safety zone you are talking about?

A. That safety zone is on the northeast corner of Grace
and Third.

Q. How far did you say it was from the east end of the
safety zone?
~1A. We measured 86 feet from the east end of the safety
zone and found that it came to the end of the Charles L. Finke
store—the east end.

Q. How wide is the sidewalk there on Third street?

A. The sidewalk on Third street is approximately 7 feet 8
inches wide. '

Q. And the sidewalk on Grace street?
page 50 } - A. The sidewalk on Grace is approximately 11
‘ feet 10 inches wide.

Q. How far is it from the apex of the sidewalk to the Peo-

ple’s drug store?

Mr. Robertson: T don’t know what you mean by the apex.
Mr. Allen, Sr.: Let me show you.

Q. I can show you on the photograph. From the diagonal



Virginia Transit Company v. Doris Durham 63
M. M. Mallory.

point of this curve to the diagonal of this post was 15 feet 2
- inches.

Mr. Allen, Jr.: It may be best to put Mr. Mallory on first,
if Mr. Selden will step aside.

Mr. Robertson: I may admit the pictures if you let me
look at them. We don’t object to any of these pictures.

The Court: They are admitted without proof?

Mr. Robertson: I would like to state the lady standing
there has nothing to do with the case.

Mr. Allen, Sr.: So far as we know she has nothing to do
with the case. I don’t know who she is. She looked like she
wanted to have her picture taken.

page 51 }  Note: Filed and marked Exhibits Nos. 9 through
14. .

Witness stood aside.

M. M. MALLORY,
called on behalf of the plaintiff, being first duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Allen, Jr.:
. State your full name.
. Marvin Marcellus Mallory, Jr.
What is your occupation?
. Student, Thomas Jefferson High School.
How old are you?
. Eighteen.
Do you have a hobby?
I take pictures.
. I hand you some pictures identified by the stenographer
as Numbers 1, 9, 10, 11 and 12 and ask you if vou took
those pictures w1th a camera?
A. Yes, sir, 1 did,
Q. When did you take those pictures?
A. T would say, the pictures were taken within fifteen
minutes after the accident first occurred. You see
page 52 } the ambulance is still there on the scene.
Q. What did you sce and hear about this acei-

@>@>@>o

OB

dent?
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A. I was working—

Mr. Robertson: I object, if Your Homor please. That has
nothing to do with it. We have admitted the pictures.
Mr. Allen, Jr.: That is sufficient.

CROSS EXAMINATION.

By Mr. Robertson:

Q What was the weather when you got there?

A. Well, the street was damp and wet, as I recall if, a Iittle
rainy.

Q. Sort of mlsty’?

A. Just a little misty.

€. Was the street slick?

A. It was wet; I don’t know whether slick.

Q. You don’t know if it was a slick street or just wet?

A. No, sir.

Witness stood aside.

JOHN T. HANNA,
ealled on behalf of the plaintiff, being first duly sworn, testi-
fied as follows:

page 53 § DIRECT EXAMINATION. -

By Mr. Allen, Jr.-

Q. State your full name, please, sir.

A. John Tyler Hanna.

Q. What is yvour occupation?

A. Acting director of the Bureau of Traffic Enginecring
for the Department of Public Safety, City of Richmond. :

Q. IHow long have you been doing that?

A. My appointment was June 1st, at which time I worked
for the Burcaw of Poliee for one month. Sines then I have
been acting head of the Bureau of Traffic Engineering;.

Q. Have you made any measurements at my request of the
Iength of the bus safety zone at Third and Gmce streets?

A. Yes, sir, I did this morning:

Q. What is that length?

A. The stdewalk mdth at that point is 12.5, the actual
bus zone is 75 feet approximately according to a tape measure-
ment. This would give the total length 87.5 feet from the
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east side of the curb facing on Third street to the bus stop
sign; 87.5 feet. ,
Q. Have you searched your records to find out whetlier
that safety zone or that bus zone was that length on Juné 5,
194817
A. According to my records no change has been made and
according to the records of the paint shop no
page 54 } change has been made. In September the Transit
Company took over the function of maintaining the
stops.
Q. Have they made any change? _
A. According to Mr. W. K. Fleming, General Manager, no
change has been made at that stop subsequent to their tal’dn‘g
over.

‘Witness stood aside.

Mr. Allen, Jr.: If Your Honor please, the only other wit-
ness we would like to put on is Dr. Butterworth. Dr. Butter-
worth has just come in from out of town over the week-eénd
and he had a bunch of operations set for this morning and
wouldn’t be able to get here until twelve or twelve thirty. Isit
agrecable to pat him on out of order?

Mr. Roberison: We will go ahead.

The Court: You can put him on when he gets here.

P. P. ALLEN,
called on behalf of the defendant, being first duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Robertson:
Q. What is your full name?
page 35 t  A. Patrick Pharoah Allen.
Q. Where do yvou live?
A. 313 South Cherry Street.
Q. How long have you lived in Richmond?
A. T have been here going on six years.
Q. Are you cmployed as a bus operator by the Virginia
Transit Company?
A. Yos, sir, T am.
Q. How long have you been a bus operator for the com-
pany?
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A. Well, I have been employed by the company the 9th of
May it will be five years.

Q. Were you the bus operator in charge of westbound bus
No. 67 that was involved in the accident that resulted in
the trial today?

A. Yes, sir.

Q. Do you remember what day of the week it was?

A. It was on Saturday.

Q. And I think therve is no dispute it was on June 5, 1948.
About what time of the day was it?

A. It was about 3:06.

Q. And what was the condition of the weather, if you re-
call?

A. Tt was a little showery. It had been raining
page 56 } and had slackened up and had started back again

~after the accident.

Q. At that time was Grace street between Third and Fourth
strects a one-way street or two-way street?

A. One-way.

Q. For traffic bound in which direction?

A. West.

Q. Now as you came westwardly immediately before this
accident happened do you remember whether or not you
stopped at Fourth street?

A. Yes, sir, I did.

Q. Why did you stop there?

A. T stopped there to pick up and discharge passengers.

Q. How was your bus operating?

A. Perfect, good.

Q. Did you have any diffienlty with anything at Fourth
street? .

A. No, sir, I didn’t.

Q. Had you had any difficulty with anything wrong with the
bus before _you reached Fourth street?

A. No, sir.

Q. Did vou come {o a full stop at Fourth street when those
passengers got on and off?

A. Yes, sir.

Q. Now when yon started from a standstill with that par-

ticular bus, No. 67, how many changes of gear are
page 57 } there to go into to get full speed?
A. TVel] low, second and high.

Q Now what kind of brakes did your bus have on it? I mean

what controls the hrakes?
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A. Tt is controlled by air.

Q. Is there also a hand brake on that bus?
A. Yes, sir, there is.
Q. Now if anvthi

A. You can’t shift gears if you don’t have any air. It igan
air cluteh and it don’t shift without air.

Q. Now when you left Fourth street going towards Third
street what did you do so far as shifting any gears was con-
cerned?

A. Well, after I loaded and unloaded I pulled into low gear,
pulled on across into the intersection, into second and then
on into high as I had speed for it.

Q. Did you have any difficulty shifting those gears?

A. No, sir, I didn’t.

Q. Was anything wrong with the bus at that time?

A. No, sir, not that I know of.

Q. Now do you recall whether or not you got a buzzer signal
to stop at Third street?

A. Yes, I had a bell for Third street.
page 58 } Q. How far through the block were you when you
got that signal?

A. Oh, I guess about middle way of the block. They gen-
crally ring them about the middle of the block. Some ring
right—

Q. What you have to tell is what happened this day.

A. I don’t know exactly where the bell was rung at, but it
was approaching Third street—for Third street.

Q. What was the volume of traffic there on Grace street
that afternoon say between Fourth and Third streets, if you
remember, :

A. Well, there was some traffic on there, I don’t know how
much it was, but it is generally a good deal of traffic on Satur-
day evening on Grace street.

Q. Was the street open to the north curb so you could travel
in the lane next to the curb or was that lane blocked by parked
vehicles?

A. There was some parked vehicles there.

Q. So westbound which lane were you in?

A. T was following the lane of the automobiles out of the
bus lane. In other words, the bus lane was blocked and I
was in the lane with the traffic. ‘

Q. You mean there were cars parked at the curb and you
were in the lane next left of that?
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page 59 }  A. That is right, sir
Q. Now did you undertake to stop int response to
that signal at Third street?

A. Yes, sir, I did.

Q. Now tell the jury what happened.

A. Well, when I applied my brakes I didn’t have any. I
first mashed the accelerator—I mean the brake pedal and it
didn’t take and I mashed it on down and it still didn’t take.
Automobiles.were stopped ahead of me for the traffic light and
I had to whirl .around from behind them to go into the bus
stop safety zone and keep on going.

Q. Now from the time you discovered you had no air had
vou heard any sound of anything breaking or any other
sound?

A. I heard something but I don’t recall what it was, whether
it was a backfire or air lines busted or what. I heard some-
thing pop, but I didn’t notice it.

Q. Now did you run out into the intersection?

A. Yes, sir, I did.

Q. When you ran out into the intersection did you have
the green light or ran against the red light?

A. The red light was against me.

Q. Do yon recall whether or not there was any northhound

automabile crossing that interseection at that time?
page 60 }  A. Yes, there was one approaching my lanc after

T went in the safety zone to keep from hitting these
cars in the back. This antomobile was going north on Third
street. Well, he was coming and I was, too. We collided
and when we collided it knocked me off balance and into the
drug store.

Q. Did yvou try to duck away from him?

A. Yes, sir, I did.

Q. Did he try to duck away from you?

A. Well, T couldn’t say whether he did or not.

Q. Were you operating the steering wheel with one hand or-
two hands?

Both hands.

Were yvou hurt in the accident?

Yes, sir, T was; mrv knces.

Were vou hurt enough to lose any time from work?
. Yes, sir, I lost four weeks.

Did yon try to stop that bus with the hand brake?
. Yes, sir, I did.

How did it happen you didn’t stop it?

b
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A. Well, T was too close on him to stop it.
Q. I hand you a picture showing the inside of bus No. 67
- facing forward and ask you if that is the bus that is involved
in this accident? I call your attention to the 67
page 61 } written up there.
A. Yes, sir, that is the bus.

Q. I am going to ask you to step over here where the jury
can see it and point out to them where the hand brake is?

A. The hand brake is over here on this side and this side
right here is the switch and the hand brake is between the
switch and the seat for your left hand. This is the door here.
Here is the pedal—the brake pedal and the gas pedal. The
hand brake sits right over here. Here is the transfer rack
and here are your switches.

Mr. Robertson: I offer that in evidence. |
Note: Filed and marked Exhibit A.

Q. Now I hand you a photograph which is marked Exhibit
No. 1 and ask you if that is the way the outside of the front of
the bus looked after the accident, if you know?

A. Yes, sir.

Q. Then I hand you a photograph marked Exhibit No. 12,
which shows the inside of the front of the bus looking in the
door and ask you if that is about the way it looked after the
collision, if you know? :

A. Yes, sir, this looks something like it.

Mr. Robertson: I ecall the attention of the jury to the fact
that has got that lady in it that I said the picure would speak
for itself. ]

Q. Did you say you hit the northbound automo-
page 62 } bile?

A. Yes, sir, we collided together. I can’t say
definitely whether he hit me or I hit hini. In other words,
we collided in the intersection.

Q. Did that collision knock you out of your seat and throw
vou oft balance?

A. Yes, sir, it did.

Q. What happened to you when the two hit?

A. Well, I don’t know. I was trying to stop the bus. I
don’t know what all did happen, everything was happening so
fast. I can’t say definitely what I was doing.

L
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Q. Do you know whether the bus went away under its own
pbwer or had to be taken away?

Al No, sir, I was gone. I wasn’t there when the bus was
moved.

Q. What happened to you?

A. I was taken to the hospital.

Q. Were you taken to the hospital in the ambulance?

A. No, sir, I was taken in the patrol car.

CROSS EXAMINATION.

By'Mr, Allen, Sr.:
) Mr. Allen, did vou ever try to stop that bus with the
hand brake any time before the accident during the years .
you have been operating it?
page 63} A. Yes, sir.
Q. Would it work?
A. Yes, sir. You havé to try that before you leave the
barn.
Q. Did vou try it that day before it left the barn?
A. Yes, sir.
Q. Did it work all right?
A. Yes, sir.
Q. Now what is called your service brake is the air brake,
ist:that right?
A. That is right.
Q. You use that from your foot pedal?
A. Yes, sir. :
Q. Yom hand brake, of course, or emergency brake as vou
call' it is in no way connected with the air brake?
A! No, sir.
Q. Two separate and distinet systems of brakes?
A. Yes, sir.
Q. Now you said you applied your foot brake, which is
vou?r service brake, and that did not work?
A! That is right.
Q. Did you then undertake to apply your hand or emergency
brike before colliding with the antomobile?
A. I don’t know. You see, I pulled away from these auto-
mobiles, the automoblles in front of me, and then
page 64 ¢ T was in the intersection and I .collided with the
automobile. T applied the hand brake, but when—
Q. You don’t know whether—

Mr. Robertson: Let him finish.
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A. (continued) But when I applied this hand brake I don’t
know, after I hit the automobile or before I don’t know, but
I know I applied it.

Q. Now you said vou tried the hand brake before you left
the barn that day and it was all right and would stop the bus.
When did you leave the barn?

A. T left the barn at—the best I can recall I believe I was
supposed to relieve a man at 2:58—1 something.

(). That day? ’

A. Yes, sir, but exactly what time, 1t has been a long
time, I don’t know what time.

Q. The accident happened at 3:06?

A. Yes, sir.

Q. That same afternoon?

A. Yes, sir. I had just been to Church 11111 and was going
hick to Byrd Park.

Q. About how fast were you traveling at the time you said
vou undertook to apply your service brake amnd found it .
~ wouldn’t work?

A. T would say 10 or 12 mlles an hour?

Q. Proceeding at that rate of speed if vou had
page 65 } apphed your hand or eiergency brake, within what
distance can you stop?

A. Traveling at that speed?

Q. Yes, 10 or 12 miles an hour?

A. Oh, T wouldn’t say becausethe street was slick and
everything.

Q. Could you stop within the length of the bus, you think?

A. T wouldn’t say.

Q. How long is that bus?

A. Idon’t know that.

Q. Tell me another thing; when you approached Third and
Grace at what distance were you from the intersection when
the light changed from green to red?

A. Well there was an automobile ahead of me, I don’t know
just what dlstance it was—in other words I was in the—far
cnough behind the automobiles parked that I could get in the
safety zone. In other words, I left this right lane and went
over in the bus lane up to the curbing to keep from going into
the back of him.

Q. Did you sce the light change?

A. Yes, sir, I saw the light change.

Q. Was it changing?

A. Yes, sir.
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Q. How close were you to the intersection whem
page G6 ; you saw it changing?
A. Well, I was maybe—I would say a couple of
bus lengths from the intersection.
Q. Did you think you could slip through before it completely
changed? v
A. No, sir.
Q. You dldn’t think so?
A. Yes, sir.
Q. Where you supposed to stop at that intersection anyway
‘to pick up passengers?
A. Yes, sir, I was suppased to let someone off there.
Q. Do you know who that passenger was?
A. No, sir, T don’t.

By the Court:

Q. Which side of Third street did vou stop: on to let off
passengers ?

A. On the east side.

By Mr. Allen, Sr.:

Q. I show you Plaintiff’s Exhibit No. I. T believe you
testified you recognize that as the front part of your bus im-
mediately after the accident.

A. Yes, sir.

Q. Do any of the hose or lines: or anythirg commected witly
the air systemr come up towards the front part of the bus,
around the front?

A. What do you mean?
page 67} Q. Around the front part of the bus, either De-
hind or on the side of the place: where the bus was
struck?

Mr. Robertson: This man is an operator and not{ a me~
ehanical cxpert. We will have mechanical experts here {o
testify..

The Witness: I couldn’t testify to that.

The Court: You can ask him if he knows-

The Witness: I don’t know.

By Mr. Allen, Sr.:

Q. All you know is when you press your foot pedal dowm
vour air brake is supposed to work?

A. That is right.
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Q. Do you recall testifying in the Police Court in this
case?

A. Yes, sir.

Q. Didn’t you say in the Police Court that when you under-
took to apply your service brake upon approaching this in®
tersection that you guess you were about twice the length
of the safety zone, something like that from the intersection?

The Court: What he is trying to do now is to refresh
your memory as to what you testified to in the Police Court,
if you recall testifying to that in the Police Court

page 68 } or if you deny that you testified to that.

A. T wouldn’t deny it and wouldn’t confirm it. I den’t
remember anything about it, nothing about any two safety
zones. I think I used it as a bus length is the way I put it
because I wouldn’t know how far the safety zone is.

Q. What you say is bus lengths?

A. What T would say I was two bus lengths from the in-
tersection.

Q. You don’t deny that you said in the Police Court ‘1
guess I was about twice the length of the safety zone, some-
thmw like that from the inter section’” when you attempted to
apply your service brake? I say vou don’t deny you said
that?

A. TIf it is in there, T must have said it.

Q. Did you stop at Fifth and Grace that day?

A. T don’t recall whether I did or not.

RE-DIRECT EXAMINATION.

By Mr. Robertson:

Q. Mr. Allen, speaking under oath to the hest of your recol-
lection, how far were vou away from going into the cross-
ing when yvou used your air brake and found you didn’t have
any air? What is your present recollection, the best you ean

testify under oath?
page 69 + A. Well, T would say T was just about a bus
length. In other words, T was approaching the
safety zone and that would put me about a bus length from it.

Q. And was it at that time that you cut out to your right
from the thing in front of you?

A. Yes, sir, because it was.cars parked on the right side
and I had a very little hole to get in there and get around it.
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RE-CROSS EXAMINATION.

By Mr. Allen, Sr.:

Q. You referred to the safety zone. Is that the safety zone
where people stand to get on the bus?
. A. Yes, sir.

Q. Were you going to stop there to pick up passengers?

A. Yes, sir. 1 was to stop to let off passengers. I had a
bell to stop there to let off passengers.
" Q. Don’t you apply your brake to begin to stop or at least
start to make the application of vour brake before you reach
the safety zone?

A. Naturally.

Q. So in this instance that is what you did acecording to
your recollection?
. A. Yes, sir.

‘Witness stood aside.

page 70} MILTON BEBOUT,
called on behalf of the defendant, being first duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Robertson:

Q. Mr. Bebout, do you live in Richmond?

A. Yes.

Q. What is your business?

A. T am a cab driver, Yellow Cab Company.

Q. Were you driving for the Yellow Cab Company on the
5th of last June?

A. Yes, sir.

Q. Do you remember an accident on a Saturday afternoon,
June 5th, a little bit" after 3 o’clock when a westbound bus
ran up on the curbing and into the People’s drug store there
at Third and Grace streets?

A. Yes, sir.

Q. Where were vou when that happened?

A. I was parked on the southeast corner of Third and
Grace over by Revnolds’ Metals building.

- Q. Which way were yvou heading?

A. Heading west.

Q. Were vou parked there pemmnentlv or waiting for the
light?
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A. Waiting for the light to change.
page 71} Q. Did you have anybody in your cab?

A. Yes, sir, I had a passenger in the cab.

Q. Where were you going?

A. Mulberry and Cary to the Safeway Store.

Q. Did you see what happened there?

A. Well, T was waiting for the light to change and as the
light turned to caution a car proceeding north or Third com-
ing toward Broad and the bus come west on Grace and I
didn’t see that. I heard the crash and I looked as the bus
swerved to the right and the car did this way {indicating)
and the next thing I know the bus was up on the sidewalk.

Q. Did you get enough of a look at that northbound auto-
mobile to estimate its speed?

A. No, sir, I couldn’t say how fast it was driving.

Q. Did you get enough of a look at the bus to estimate its
speed?

A. No, sir, I couldn’t.

Q. Do you know who entered the crossing first?

A. Well, at the time of the accident they were bothi—the
bus must have gone through on the caution. Just about the
time the bus hit the corner and the car hit the corner it turned
to caution and then the light went green and I heard the
noise.

Q. You didn’t actually see them come together?

. A. No, sir.
page 72 } Q. When you heard the crash did you look?

A. Yes, sir, I looked. I was getting ready to
start and heard the crash and looked and seen the car spin-
ning in the middle of the street and the bus up on the s1de-.
walk.

Q. By the time it took vou to look had the bus come to a
stop or was it still movmw?

A. When I saw the bus it was just about stopped right up
on the curbing, looked like right up against People’s drug
store.

Q. Whereabouts in the crossing did they actually come to-
gether, if you know? -

A. Well I would say the car was a little over half-way
of the intersection of Third street and it seemed the car and
the bus—I don’t know if the bus hit the car or the car hit
the bus, but the car was sitting a little over half-way in the
intersection of Third street and it seemed the bus swerved to
the right.
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Q. As they were headed north on Third street were cars
parked ou the right-hand side south of Grace street?

A. On the right-hand side of me? I was by the sidewalk
lq(lile and it was cars on the other side of me on the right-hand
side.

Q. You mean there weren’t any cars parked between you
and the curb?

A. No, sir, it wasn’t.
page 73} Q. This northbound automobile was it proceed-
. ing in the lane next to the curb going north or out
in the lane?

A. It seemed to me out from the curb and z little over half-
way from the curbing.

Q- You mean half of the north driveway if you take the:
eenter line of the strecet—what I am trying to get is how close
was that nerthbound automobile to the right-hand curb as it
went north?

A. T would say he was at Icast § or 6 feet from the right-
hand curb.

CROSS EXAMINATION.

By Mr. Allen, Sr.:

Q. You said both those vehicles went in the intersection oix
eaution?

A. The light was changed to caution when it occurred. The
northbound car started through, the light changed to caution
—it don’t take that light but a few seconds to change fromr
red to caution to gree. The bus came through after the
car started through. The car had started through and then
the bus came through. I didn’t see the mecident, but heard
the noise. \When I got up there the car was sitting in the
intersection of the sfreet and the bus was up on the side-
walk at People’s. I didn’t actually see the car and bus go
together.

page 74 ¢ By the Court-
Q. When the light changed to caution which way
did it then change?
A. It was changing from red to green for westbound traffic
on Grace street. '

By Mr. Allen, St.- 7 :
Q. And this other man had entered from the south?
A. He had entered, coming from south to north on Third-
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Q. It had entered the intersection on Third street?

A. Yes, sir.

Q. And the bus, of course, was going west on Grace?

A. Yes, sir.

Q. And the man had gotten over half-way across the street
before he was hit?

A. Yes, sir.

Q. And you were headed in which direction while you were ‘
parked?

A. T was heading north on Gr ace. I was going to Mulberry
and Cary.

Q. Were you on the right side of Grace or the left suie
going west?
A. T was on the southeast side of Grace street, on the left-
hand side.
Q. On the left-hand side?
page 75} A. Yes, sir.
Q. Then the bus was just over to your right?
A. The bus would be over on the uwht side.
Q. On your right-hand side?
A. Yes, sir.
Q. Now did you start across the intersection ahead of the
bus or after the bus?
A. No, I started when the light changed to green and
started off.
Q. Had the bus started?
A. Just as I started that is when I heard the noise of the
two cars or the car and the bus.
Q. You waited for this light to turn green?
A. Yes, sir.
Q. And when the light turned green you started?
A. Yes, sir.
Q. In the meantime the bus had ah eady started?
A. I didn’t see the bus come through. T was watching the
car going across; I wasn’t paying attentwn to the bus until
aftel he had gotten out.
Q. Then you did start across yourself? '
A. After the light turned green. :
Q. When the collision took place was the collision ahead
of you or behind you?
A. On the right-hand side of me.
page 76 } Q. I‘a1t1101 east or west of you?
A. No, sir, farther north on the right side of me.
Q. Both of you were going west?
A. Yes, sir.

ot
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Q. When the collision took place had you gotten up oppo-
site the point of the collision or not?

A. When the collision took place I was starting off west on
Grace street.

RE-DIRECT EXAMINATION.

By. Mr. Robertson:

Q. When you stopped there waiting for the light were
there any other automobiles stopped alono to your right?

A. Yes, sir.

Q. Did the bus when it went by there go north of those
automobiles on their right?

A. Yes, sir.

‘Witness stood aside.

Mr. Robertson: Isyour doctor here?

Mr. Allen, Jr.: He hasn’t come. I called his office and told
them if he hadn’t already left the hospital to tell him not to
come. I expect he won’t ‘show up.

page 77}  MRS. HAROLD LAWRENCE,
- called on Lehalf of the defendant, being first duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Robertson:

Q. Your name is Mrs. Harold Lawrence?

A. Yes, sir.

Q. And where do you live?

A. 2115 Idlewood.

Q. Are you employed anywhere?

A, Housewife.

Q. Do you recall an accident on Saturday afternoon about
3 o’clock on the 5th of last June when a westbound bus went .
up on the sidewalk at the corner of Third and Grace streets?

A. Yes, sir.

Q. Where were you when that accident happened?

A. 1 was sitting on the front seat, the long seat up near
the front.

The Court: Can’t vou talk a little londer?
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A. (continued) It was a long seat up at the front of the bus
and I was sitting up at the front, about the second passenger
on the seat facuw the side. I wasn’t facing the front, I was

facing the side. I was on the rloht side of the bus.
page 78} Q. You were on the right 51de of the bus?
A. Yes, the second passenger,

Q. So you were facnlv south then?

A. That is right.

Q. I believe you got a summons from both sides, didn’t
you? :

A. Yes, sir, I did.

Q. And you have talked to either one or both of these gen-
tlemen about the accldent?

A. T talked to—what is his name; Mermll Ferrell?

Q. That is this gentleman here?

A. Yes, sir.

Q. Did you talk to anybody else?

A. To the other gentleman for the plaintiff who came to
see me.

Q. One of these gentleman here?

A. Yes, sir. T didn’t understand why T would get it from
both sides, but I suppose just to tell the truth as I saw it.

Q. Wlhere had vou gotten on that bus?

A. T got on at Loew’s corner, Sixth and Grace.

Q. And where were you going?

A. T was going home. I live at 2115 Idlewood and T was
headed for the West End.

Q. Do you recall whether or not the bus stoppea
page 79 } at Fourth that end of the corner before the acci-
dent?

A. Yes, sir, I think it took on a passenger at Fourth and I
think one got off; I am not positive.

Q. What is the first time that you knew anything was
wrong?

A. Well, the only thing the way I remember it we were
going along and T could see this car coming north and in my
nund I wondered why the car didn’t stop I was so busy.
watching the car that 1 got confused and I said ‘“What is go-
ing to keep something from happening when we are both go-
mg” and I didn’t see the light. I just didn’t think about
the light, T was thinking about that car headed north and
couldn’t under stand why the man didn’t stop when he saw
the bus was coming.

Q. How close was the bus to this northbound automobile
when you first noticed it?
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A. We had left the corner when I saw this—the bus was
almost at the intersection and I wondered why he didn’t stop,
just what was in my mind, the way I remember it, and T said
something was going te happen and I saw the bus driver
trying to get eut of the way of it. I saw he was really try-
ing to and then the crash came and struck the building and
there we were. '

Q. How close would you say the bus was to the antomebile

when you first noticed it?
page 8¢} A. Well, I think we were just leaving the corner
on the east—the east corner.

Q. The east cormer of which street?

A. We had gotten started across, you know.

Q. You mean the corner—

A. Where the zone is where you get on the bus. We werce
headed to the west.

By the Court:-

Q. Are you speaking of the corner of Third and Grace?

A. Third and Grace.

Q. Are you speaking of that eorner?

A. Yes.

Q. Where this accident eccurred?

A. Yes.

Q. And vou say the bus was leaving the cormer when yow
first saw it—first saw the other car?

A. When I saw this car coming the fellow was driving
north and I got confused looking at that car.

Q. You all were leaving the safety zone at that corner when

you saw it?
"~ A. Yes, sir, and I think the driver saw it, but he couldn’t
stop.

The Court: Don’t tell us what vou think.
The Witness: That is the way I thought it was.

page 81 } By Mr. Robertson:
Q. Had you heard any buzzer signal for the bus

to stop at Third street?

A. Heard any signal for the bus te stop?

Q. Yes.

A. No, I don’t think so.

Q. Now did you see the hus driver do anything when youw
said he was trying to stop?
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A. Well, I saw that he was working on the steering gear
trying to swerve the bus. He may have worked on the brake
and it didn’t work and I could see he was trying to swerve
the car around because things happened so quickly that is
the way I remember it in my mind, but all T could see was that
car speeding coming and not stopping. That is what con-
fused me.

Q. Did you hear any noise there, or anyvthing about the
bus?

A. Well, it sounded like a blowing noise, something of that
type.

Q. Where was the bus when you heard that noise?

A. Well, I couldn’t honestly say because I didn’t really
notice about the noise. It just scemed like at the time, as
I say, something was happening you could hear a terrifie
noise.

Q. Did you hear any noise before—
page 82} A. It sounded like a heavy blowing noise, some
sort of noise like that.

Q. Was that before the two vehicles hit or afterwards?

A. I don’t- remember hearing the noisc at ‘the corner before.
I don’t remember hearing any noise.

Q. So the only noise you heard—

A. Was at the time.

Q. What was at the time?

A. Just at the time we were trying to cross the street.

The Court: We can’t hear you.

A. (continued) As we were {rying {o cross the street it
seems I heard the noise. ,

Q. Did you hear this noise before the collision with the
other car or afterwards? )

A. Well, it seems when the man was tnlnq to stop it

there was a noise. I mean when he was swerving around.
Of course, I didn’t know what it was.

Q. When the bus was swer ving around?

A. Yeos, sir.

Q. That was before the collision?

A. Yes, sir.
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CROSS EXAMINATION.

By Mr. Allen, Sr.:

Q. Mrs. Lawrence, you said you saw the car com-
page. 83 | ing north?
: A. Yes, sir.

Q. On Third strect?

‘A. Yes, sir.

Q. Did you see it after it got in the intersection?

- A. T think it—the way I remember it, it had gotten about
the center.

Q. About the center?

"A. Yes; coming towards the center, I would say ; not exactly
in the center because we were going too, you see, but I
thought it had time to stop. Of course, I could have been
mistaken.

Q. Do you know whether the man going north had the green
light when he entered—

The Court: She said she didn’t see the light.
The Witness: No, I didn* see the light. I never did see
the light.

By Mr. Allen, Sr.:
Q. So you don’t know which one had the green light?
A. No, sir, I don’t.
Q. Then when vou saw the car going north somewhere near
the middle of the intersection where was the bus then?
A. Well, we had started.
page 84} Q. Started from where?
A. Started across from the east side.

Q. From the east side?

A. Going to the west and the bus driver was trying to stop
his bus and when he swerved—

Q. Could you tell us about how close the bus was to the
intersection when you saw the automobile in the middle of the
street?

A. To the intersection between the street—you mean—

Q. I want to know about how far the bus on which you w ere
riding was from Third street when you saw this man going
north on Third street near the middle.

A. Well, T think we had just started to go across when I
saw his car coming.
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By the Court:
Q. Had he stopped at Third street?
A. This man?
Q. Had the bus ever stopped at Third street? - :
A. That is the only thing I don’t remember, but I think we.
did. I think we had a car in front of us.

Witness stood aside.

DR. R. D. BUTTERWORTH,
a witness called on behalf of the plaintiff, being
page 85 } first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Allen, Jr.:
Q. You are Dr. R. D. Butterworth?
A. Yes, sir.

Mr. Allen, Jr.: Do you waive the doctor’s qualifications?
Mr. RObBltSOH Yes, sir.

By Mr. Allen, Jr.:

Q. Did you have occasion to examine the plaintiff, 1f $0,
state when you examined her and who for?

A. Mrs. Doris Durham?

Q. Yes.

A. Yes, I saw her on August 24, 1948, at the request of M1
Allen.

Q. Will you tell the gentlemen of the jury what your exami-
nation revealed of the nature of her injury and whether or
not it is permanent?

By the Court:

Q. Doctor, you are an orthopedic surgeon, are you not?

A. Yes, sir. As I understand your question, you did not
ask for any history at all, just what were the findings?

By Mr. Allen:
Q. Yes, sir, I want the history also.
A. She gave me a history of having been in an’
page 86 } accident approximately two and a half months pre-
viously. At that time she was complaining of both -
shoulders being quite painful, highly nervous, having some
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pain in her back, her left foot had been injured leaving a scar
and she was having some pain and discomfort in this foot
and ankle. Now I examined her Ieft foot and she had a scar
there approximately 5 or 6 inches long and that went on the
outside of her foot across the ankle and that scar was stuck
down and that limited the motion of the foot and somewhat
the ankle. There is also a second scar over the ankle on the
inside about the size of a quarter but that didn’t seem to be
hothering her a great deal; that wasn’t stuck down.

Now her back examination showed nothing more than some
tenderness in the angle of the spine with the pelvis plus the
fact her- X-ray showed considerable arthritic changes and
I was of the opinion after this examination that she had this
adherent scar over her foot which would certainly be perma-
nent. It might improve some but, of course, the scar would
be permanent and I think it would always give her some dis-
ecomfort by being stuck to the underlying tissues. A person
of her build with some arthritic changes who has an injury to
the back usually takes a long time to get over the pain and
discomfort and some of them do not recover. I thought that

the pain and discomfort she had about her shoul-
page 87 { ders and in her knee would clear up in time. I do

not recall sceing her but the once—I don’t have any
_record of it.

Q. What is your opinion about the back and foot imjurv.
whether they will ever clear up?

A, I think definitely that the foot will be permanent, the
scar and discomfort there, and some of these backs never clear
up and some do. It is hard to state on that.

CROSS EXAMINATION.

By Mr. Robertson -

Q. There were no fractures, were there?

A. In her back?

Q. Anywhere.

A. I don’t have any record of there having been any frac-
tures.

Q. There were no tendons severed, were there?

A. Not completely.

Q. Were they severed at all?

A. It is hard to tell, sir. When you have a overlying scar,
a partially torn tendon which sticks to the—
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Q. I asked you whether you know there were any severed
tendons?
A. I am answering it that all I know—
Q. I am asking you whether you know or mot
page 88 } there were any severed tendons, either totally or
partially? I ask you if you do know or you don’t
know.
. I don’t know; could only prove that by surgery.
You did not send her back to the hospital, did you?
. No, sir.’
Did you recommend any surgery?
. No, sir.
You saw her once?
. I saw her once.
‘When was that?
. August 24th.
. Did you ask her to come back for any fm ther tr eatment
by you?
A. T only saw her for cxamination; she was under someone
else’s care.

P

OPOPOPOPO

Witness stood aside.

MISS JEAN MERKLE,
called on behalf of the defendant, being fir st duly sworn, testl-
fied as follows:

DIRECT EXAMINATION.

By Mr. Robertson:
Q. Your name is Miss Jean Merkle? '
A. Yes, sir. .

Q. Are you employed anywhere?
page 89} A. No, sir.
Q. Where do you live?

. 313 South Laurel street.

How old are you? ;

. Sixteen. k
You are at school? '

Yes, sir.

Whereabouts?

John Marshall. '

Do you remember an aceidént shortly after 3 o’clock on

OPOroOPOp
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Saturday afternoon, the 5th of last June, when a Westbound
bus ran up on the s1dewalk at Third and Grace streets?

A. Yes, sir.
: Q Where were you when that accident happened?
|éwas on the right-hand side of the bus on the long seat,
: Q,l n the right- lmnd side?

A. Yes, sir,

Q. Where.had you gotten on the bus?
Y. I got on at Nmth and Broad.

Q.  And where were you going?

A. I was on my way.-home.

Q. Now as the bus went westwardly there on Grace street
do you remember whether it stopped for passengers at Fourth

street?
page 90 } A, Yes, sir, it did.
Q. When it left Fourth street did it go away in a
normal manner so far as,you could tell?

A. Yes, sir.

Q. . Then what was the, first time you knew anything was
wrong? )

A. When he was middle way of the block I heard a noise
from the back.

Q. What kind of noise?

A. Kind of backfire of some sort or explosion.

Q :And after that what happened?

A. Well, he just kept on and someone rang the bell to get off
but he dldn ’t stop, couldn’t stop.

Q. Then what happened when he got to Third street? Did
ke stop or keep going?

A. Well, it kept going and I just remember looking up and
seeing a column coming towards me. That is all I remem-
ber.

A. Did you notice what the color of the light was when
he started out in the erossing?

A. No, sir, I didn’t see the light,

Q. Did you see the nor thbound automobile that the bus
had a collision with?

A. No, sir.
page 91} Q. What was the first you knew of it?
A. Just glancing up and seeing the building.

Q. About how far away were you from it at that tlme?

- A. It was pretty close, I couldn’t say how far.

Q. What was the operator doing, if yon noticed?
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A. Well, he was trying to stop the bus and trying -to keep
it coming ‘around. _

Q. Which way was he going?

A. When I looked up he was going to the bulldan‘ .

Q. What was he doing himse]f? -

A. Well, he was turning the steering Wheel :

Q. Was "he turning it like trying to go;to the right or left
or straight ahead or what?

A. Idon’t know; just turning it,

Mr. Allen, Sr.: No questions.
Witness stood aside,

MISS MARY SILVIA,
called on behalf of the defendant, bemg first duly sworn, tes-
tified as follows:

DIRECT EXAMINATION.

By Mr. Robertson:

'Q. Your name is Miss Mary Silvia ? ,

A. Yes, sir. . £
page 92+ Q. And where do you live? o
~A. 3032 Rosewood Avenue, B

Q. Are you employed anywhere?

A. Du Pont.

Q. What kind of work do you do there?

A. Operator.

Q. Do you recall an accident shortly after 3 o’clock on the
5th of last June when a westbound bus ran up on the sidewalk
nt Third and Grace streets?

A. Yes, sir.

Q. Where were you when that accident happened?

A. T was on the hus.

Q. Whereabouts?

A. Sitting on the long seat directly behind the driver.

Q. And which way were you facing, if you recall?

A. Facing towards Broad Stl eet

By the Court:

Q. Facing what? :

A. T was sitting on the long seat behmd the driver facing
Broad street,
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Q. On the left-hand side of the bus?
A. Yes. Co

By Mr. Robertson:
. Q. Where had you,getten on the bus?
page 93 } A. Eighth and Grace.
Q. And where were you going?

A. Home.

Q. Do you recall whether or not the bus stopped for passen-
gers at Fourth and Grace?

A. Yes, it did.

Q. Then when it left Fourth and Grace what was the first
thing you knew there was anything wrong?

A. I heard an explosion about middle way of the block,
sounded like a flat tire or something; it was something frons
the back of the bus.

Q. And after that what happened?

A. I don’t know.

Q. Did you notice the traflic light before the bus started
across Third street?

A. No, sir, I didn’t see the traffic light.

Q. Did you see the automobile that was hit before the col-
lision happened?

A. No, I didn’t.

Q- Could you estimate the fastest speed of the bus througls
the block there from Fourth street towards Third street?

A. Well, I don’t know. I imagine it would be about 10 or
12 miles an hour maybe. I don’t know for sure.

Q. Afteryou heard that explosion did you see the
page 94§ bus driver do anything or were you noticing some-
thing else or what?

A. No. That scared me, the noise, whatever it was and I
wasne’t paying any attention to amything else.

Q. So you don’t know what the bus driver did after that?

A. No.

CROSS EXAMINATION.

By Mr. Allen, Jr.:
Q. Were you acquainted with the driver?
A. No, sir.
Q. You didn’t know him before?
A. No, sir.
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Mrs. Nora Dempster.

Q. You said something about noise. Do you know what the
noise was?

A. Well, it sounded like a flat tire or something along that
line to me.

Q. Did you hear the crash at the intersection?
A. Yes, I remember hearing that.

Q. Did you hear the flat tire and crash about the same time?
A. Not exactly the same time, no.

Q. You said the bus driver stopped and took on passengers
or let off passengers at Fourth and Grace?

A. Yes.
page 95 } Q. Did he also stop at Fifth and Grace?

A. I don’t remember about Fifth and Grace.

Q. You don’t remember about Fifth, but you do remember
about Fourth and Grace?

A. Yes.

RE-DIRECT EXAMINATION.
By Mr. Robertson:

Q. After you heard the explosion do you know whether or
not the bus stopped at Third and Grace?
A. No, I don’t.

Witness stood aside.

MRS. NORA DEMPSTER,

called on behalf of the defendant, being first duly sworn, tes-
tified as follows:

DIRECT EXAMINATION.
By Mr. Robertson:

Q. Mrs. Dempster, your name is Mrs. Nora Dempster?
A. That is right. '
Q. And where do you live?
A. 2514 Idlewood Avenue.
Q. Are you employed anywhere?
A. Employed at Kingan & Company.
Q. What do yon do there?

A. Supply clerk.

. Do you remember an accident shortly after 3
o’clock on Saturday afternoon, the 5th of June, when a west-
bound bus ran up on the sidewalk at Third and Gracc?

page 96 }



99 ‘Supreme, Court of Appeals of Virginia

Myrs. Nora Dempster.

A. Yes.

. Q.. Where were you;at the time?

A. I was in the bus.

Q. Whercabouts in the bus?

A. Iwas on the left side next to the aisle, just about opposite
the center inside door. .

Q. Which way were you facing?

+ A. Well, I was facing the front-because I was on one of the
blde seats.

. Q. Where had you gotten on the bus?

A. Fourth street. S

Q. You got on at Fomth street?

A. Tdid.

Q. You know w hethcl 'or not anybody else got on there?

A. I don’t remember.. I was the first one to get on, showed
him my pass and made my way back to the seat. Someone
got up as I was going through the bus and I could see this
seat.and I had a bundle which was rather heavy and I had
taken this seat.

Q. And do you recall hearing any buzzer signal
page 97 } for the bus to stop at Third street?
A. Yes, I did.

Q. Did the bus stop at Third street?

A. No.

Q. What was the first time you knew anytlnntr was wrong?

A. Well, I had gotten about—just about the time I had
sat down I heard this explosion like air came out of some-
thing all at once and a soldier jumped up, I don’t know
whether from behind me or where—jumped up and starting
kicking the door and I knew evidently there was something
wrong when he started to kicking that door after this noise.
Then I just braced myself against the seat—against the front
of the seat I was sitting in.

Q. Then did you sce what the bus driver was doing?

A. Someone rang the bell and he tried to stop and he was
aworking with his brakes with all he knew how, working some-
thing because T was far cnough back to see that he was work-
ing with his brakes.

Q. Did you notice the traffic light when the bus started off?

"A. As this noise happened I began to brace myself and I
could sec the green light, he had it. The thought ran through

"my mind—w cll the soldicr upset me; I didn’t think so much
about the noise until he started kicking the door.
page 98 } I knew something must be wrong and I noticed the
green light at that time, but before he got to the
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corner it could have changed, but I didn’t notice it any more.
Q. How fast would you say was the fastest speed of the bus
from Fourth street on up until it ran into the column there
and stopped ?
A. Ob, I would say something like 12 or maybe 15 or under.
I know it wasn’t over 15 miles an hour because he was going
very slow.

Q. Did you see the automobile that was mvolved in the
accident at any time?

A. T didn’t see it until it was Just about to pile in on it
and swerving then to the right.

Q. Who was swerving to the right?

A. The driver—the bus driver.

By the Court:

Q. How far had you gotten from Fourth street when you
lieard this noise?

A. About middle way of the block, I would say.

Mr. Allen, Sr.: No questions.
Witness stood aside.

C. W. GALLOWAY,

called on behalf of the defendant, bemg first duly sworn,
festlﬁed as follows:

page 99 } DIRECT EXAMINATION.

By Mr. Robertson:

Q. Your name is C. W. Galloway?
A. That is right.

Q. And you are employed by Virginia Transit Company‘?
A. T am.
Q. How long have you been with the company and the Vlr-

ginia Electric and Power Company «altogether?
A, Since 1912.

Q. And what is your present position with the Virginia
Transit Company?

A. Assistant Superintendent of Equipment.

Q. I believe you are familiar with the facts as 1op01ted

to you of this accident at Third and Grace streets on the
afternoon of June 5, 19487

A. That is right.
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Q. Did you see that bus come into the Transit Company

shop?
A. T did.
Q. Did it come in under its own power or was it brought in?

A. 1t was brought in.
Q. Do you know who brought it in?
A. Coleman-Scales Wreckmo Company, I am pretty sure.
. I show you a plcture marked No. 10 and ask
page 100 +'you if that i is about the way it was brought in?
A. That is right.
Q. After the bus was brought in did you make any ex-
amination of the air line or see the air line?
A. Not at the exact time it was brought in.
Q. About what time was it brought in that afternoon?
A. Oh, I should say possibly 5 o’clock or thereabouts.
Q. What was done with it when it was brought in?
A. It was put in the shop over a lift.
Q. So far as you know was anything done with it that
afternoon or Sunday or did they wait until Monday?
A. They waited until Monday.
Q. When was the first time you took a look at it except
in the way you have already indicated?

A. Monday morning.
Q. When you looked at it Monday morning did you notice

anything about the air line that controls the brake?
A. I did. I noticed it was broken aloose in the rear of the

bus.

By the Court:
Q. Was the line broken or disconnected?
A. This particular line has a fitting soldered on the end or

fitted on the end and it had come anose from the fitting.
Q. In other words, the solder had broken

page 101 } aloose?
A. That is, right.
Q. Into the ﬁtt1n0?
A. Into the fitting. The ﬁtting had come aloose from the

line itself.
Mr. Allen, Sr.: No questions.
Witness stood aside.

Note: At 12:45 o’clock P. ]
o’clock P. M. at which time the trial was resumed.

M. the court rccessed until 2
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EDWARD A. FALWELL,
called on behalf of the defendant, being first du]y sworn, testi -
fied as follows:

. DIRECT EXAMINATION.

By Mr. Robertson:

Q. Your name is Edward A. Falwell?

A. Edward Andrew Falwell,

Q. Are you employed by the Virginia Transit Company?

A. Yes, sir.

Q. What kind of work do you do?

A. Mechanic.

Q. How leng have you been with the Virginia Transit Com-

pany and before that with the Virginia Electrlc
page 102 } and Power Company?
A. Approximately twenty-five years.

Q. Have you ever run as a bus operator?

A. Yes, sir.

Q. How long?

A. Eleven years.

Q. And how long have you been a mechanic with the com-
pany?

A. About thirteen years.

Q. Do you remember the accident involved in this ecase
where the bus went up on the sidewalk at Third and Grace
streets on the 5th of last June and hurt a lady?

A. Yes, sir.

«Q. Did you see that bus after it came into the shop?

A. Yes, sir.

Q. Do you remember when it was you first saw it after it
came in?

A. T saw it on a Monday after the accident on Saturday.

Q. Did you examine the bus to find out what was the matter
with it?

"A. Yes, sir.

Q. Did’ you find anything wrong with the air line that con-
trols the air brakes?

A. Yes, sir, the air line that controls {he air brakes had

pulled out of the fitting.
page 103 } Q. Did you take that air line off?
A. Yes, sir.

Q. Did you tag it when you did it or was it tagged when
you did it?

A. T didn’t quite understand vou.

Q. Was any tag put on it when that was done?
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A. No, sir. . |

Q. I hand you a picce of air line which has this tag on it
and it has this fitting and it says: ¢‘This air hose connec-
tion was taken off bu% 67 by A. E. Falwell on June 7, 1948,
in the presence of Lee F. Davis, R. A. Moore, A. G. Robert--
son, C, W. Galloway, K. A. Blanks, E. H. Flippen.”” Do you
remember taking that off?

A. Yes, sir, 1 do

Q. Is that the hose that you said that had pulled out of
the fitting?

A. Yes, sir.

Q. will you hold it up where the jury can see it and de-
scribe what happened?

A. This fitting here—

Q. You can take it off if you want to.

A. When this fitting comes from the manufacturer it is
made just like this end is here and it is put on the same way
and that carries your air pressure from your compressor up
. to your storage tanks.

page 104} Q. I notice This part right there from that litfle

rim there out.to the end. If that is in proper
maintenance, is that from there down so it is up inside the
fitting?
. A. Yes, sir, all the way down here.

Q. Was the fitting -loose or disconnected?

A. No, sir that was tight.

Q. Was this fitting screwed up into the tl:unw that it was
supposed to be in?-

A. Yes, sir, real tight.

Q. How did vou get it out? '

A. T had to ‘take two wrenches because it fits on another
plpe and vou have to do that in order not to break the other
pipe. The other pipe is a copper line?.

Q. Was this end connected up all right?

A. Yes, sir.

Q. And the end that had pulled out, was that sagamo' dotn
or how?

A. Tt was sagging down. This end had dropped down from
the fitting it was originally in.

Q. Did you put another piece of air line in there to replace
this or do you remember?

. A. As far as I remember I did put another one in thére.

Q: Is this at the front or the back end of the bus?

A. At théback end.
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" page 105 } By the Court:
Q. What is it that connects this thing with this?
A. It is a hard solder that holds this in here.
hQ You mean this piece is supposed to come down over
« this?
A. That is right.
Q. And that is soldered on?
A. That is right. That is done by the manufacturer that
" ‘manufactured that piece of hose.
Q. It comes from the factory that way?
A. Yes, sir.

By Mr. Robertson:
'Q. Mr. Falwell, when you were operating busses did you
i)perate busses wnh air brakes controlled by a smnlm air
line? :
A. Yes, sir.
Q. In the entire time you operated them did«you ever have.
a break-down of the line such as the one desécribed here in
" ‘this trial?
A. No, sir.
Q. During the time that you bhave been a mechamc there
' of this sort?
- A. No, sir.
Q. Ts this one the first one of this kind you
. page 106 } have known?
A. The first one I have seen.
' Q. Can you tell what caused that?
A. I don’t have the least idea.

CROSS EXAMINATION.

By Mr. Allen, Sr.:

'Q. How long had this been in use?

A. You mean how long since the company bought the bus?
" Q. How long had the bus been in use?

A. That is what T mean. How many years?

Q. Yes. .

A. I don’t know. I think it was—

Mr. Robertson: We have that information.

A. (continued) It was 1940 I believe. I am not positive.
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Q. Now you tell the jury that this piece of hose or what-
ever you call it in my right hand—what do you call it?

A. T call it a flexible hose.

Q. That when you saw this bus after the accident, which
I believe was the next day, wasn’t it?

A. It was on Saturday and this was on Meonday when I
saw it.

Q. That the flexible hose—the soft piece of flexible hose
which I hold in my hand had slipped out of the connection

which I hold in my left hand?
page 107 } A, Correct.

- Q. And that connection was screwed in se-
curely? :

A. Tight.

Q. Now what is there in that connection fo hold this piece
of flexible hose?

A. The same thing that you see around here, that hard
solder where the manufacturer used to put that conmnection
on there.

Q. Now inr what part of the bus did you take this piece—
- from which you took this piece of flexible hose?

A. T took it off of a copper line—This particular piece?

Q. Yes.

A. Off a copper line running to the separator, which is a
little bowl about that tall (indicating). That is where I took
that piece.

Q. From which end of the bus?

A. It was at the back end of the bus, but this came off—-
I took this off separate. It is a distance about like this (in-
dicating).

Q. I just want to kmow which part of the bus?

A. The back end.

Q. Was it rectangnlar with the bus or crossways the bus
like it would be across the street?

A. You meanr how does this hose hook?
page 108} Q. Yes. Let’s say this is the bus and it is go-
ing that way; was the hose along the side of the
bus that way or crossways?

A. Oh, you mean going back Iike this or that way?

Q. Yes.

A. Tt goes something kind of on a little angle, but not so
much, but it practlcallv straight up and down the bus.

Q. On which side if it is practically up and down?

A. Tt is on the right-hand side of the bus.

Q. Right-hand side of the bus?
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A. Yes, runs right up the frame. °

Q. Have you any way of knowing that this came out when
the bus collided with the automobile or when the bus collided
with the column of the drug store or whether it came out’
before there was any collision with either?

A. I would say it came out before then. -

Q. Do you know?

A. Well, I wouldn’t swear to anything like that.

Q. You have no way of knowing, have you?

A. I couldn’t swear to that, no.

Mr., Allen: T offer that air line in evidence.
Note: Filed and marked Exhibit B.
RE-DIRECT EXAMINATION.

By Robertson:
page 109 } Q. At the time you took this bus or fhls air
line off the bus did you examine all the other air

lines on the bus?

A. In the back, yes, sir.

Q. Were any of them broken or not?

A. No, sir.

Q. Were any of them up front broken?

A. I didn’t examine the front of the bus.

Q. Were any of them clogged up with carbon or any other
obstruction?

A. No, sir.

Witness stood aside.

RAY H. MOORE,
called on behalf of the defendant, being first duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Robertson:

. Mr. Moore, your name is Ray H. Moore?

Yes, sir.

Do you live now in Richmond?

That is right.

Are you employed by the Virginia Transit Company?
Yes, sir.

rOPOPO
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Q. What #s your position with the company?
page 110 }  A. General Superintendent of Equipment and
: Maintenance.

Q. In your position are you in general charge of the equip-
ment and maintenance ali over the system of the Virginia
Transit Company ?

A. Yes, sir.

Q. That would include what besides Richmond?

A. Norfolk and Portsmouth.

Q. Are you a graduate engineer of any school?

A. Yes.

Q. What school did you graduate from and when?

A. Rosce Polytechnic Institute at Terre Haute, Indiana;
1925.

Q. Will you state your professional experience generally
from that time to this time; for instance the different posi-
tions you have had and what the duties were and your ex-
perience in them.

A. Well, educationally it was an engineering education.
During the time in school I was driving a bus, paid my way
through school; then was with J. G. Brill Company of Phil-
adelphia for many years on automotive work in the engineer-
ing service depariment; then. with the Pennsylvania Lines,
Norristown five or six years; Harrisburg Railways, Harris-
burg, for seven years, all in similar activities as here.

Q. How long have vou been in Richmond?
page 111} A. One year.

Q. Where were vou before vou came to Rich-
mond? ‘

A. Harrisburg, Pennsylvania.

Q. Have you familiarized vourself with the bus that is in-
volved in this casc?

A. T have.

Q. What make bus is 1t?

A. Tt is a Mack—CO Mack.

Q. Do you know when the bus was purchased?

A. T believe you have the exact date on my statement. It
was October 4, 1938, I believe.

Q. 19382 -

A. Yes, October 4th.

Mr. Allen, Sr.: If vou know the date, you can s’ratp it.
Mr. Robertson: I don’t know it.
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X IYS this the memorandum to which you referred?

es.

Q. Will you refresh your memorv from that? Is that made
up from the records of the company?

A. Yes, it was.

Q. When was this bus purchased?

A. October 4, 1940.

Q. How many miles has it been run altogether?

A. 279,000.
page 112} Q. Now does that mean that was a worn out,
obsolete bus or what is the way of maintaining a
bus that has that much mileage on it? J ust explain that sit-
nation to the jury, please.

A. We don’t consider a bus anyway near worn out at that
mileage; in fact, in our average normal life around 400,000
or 500, 000 miles—we just conslder them in good slnpe bhe-
cause we maintain them on a certain schedule and keep them
up to a first-class condition.

Q. Has the Virginia Transit Company got a system of in-
spection of its busses?

A. We do.

Q. Do you know whether that system that the company
maintains now is the same system that was there before you
came there or is it something new vou put in?

A. No, sir, it is a similar svstem to what was there before
I came.

Q. Will you state to the jury what your system of inspeec-.
tion of the busses is? Take bus No. 67.

A. Every bus that is in service during the day is inspected
. every night across the pit. That is what we call daily in-
spection. That bus is checked over for safety features such
as brakes, leaking air lines, leaking water lines, anything
that would interfere whatsoever with the operation of the

bus in service. That is a rigid nightly inspection.
page 113 } Following that any repair work that has heen re-
ported will be taken care of.

In addition to that we have what we call a 6,000 mile in-
-spection which takes approx1matelv twelve to fourteen man-
hours to complete. That is what we call preventive mainte-
nance. We try not to ever let a bus get in a position it breaks
down; we try to catch it before it breaks down by examina-
tion of parts. Busses during that time are put through for
a tune-up such as you fellows have with your own car, have
to take it in to tune it up. It goes thr ough that same ﬂun"
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at that time. . All brakes and safety features are rigidly -
spected; any part that looks worn is replaced.

Q. What . is the system of the Iubrication of a bus?

A_ Lubrication is on a schedule of 3,000 miles and that
gives one lubrication in between the 6, OOO—betwecu each 6,000
mlle inspectior. So you have two lubrication mspectlons
during the 6,000 mile period.

Q. Mr. Moore is this Mack bus 67 with the mileage on it
that you bave stated standard, up to date eqmpment today
in the motor bus business?

ATt is.

Q. What do you do, if anything, to keep yourself up with
the evolution of the passenger motor bus equipment?

A. Well, we continually read our trade maga-

page 114 } zines we contmuallv attend our own meetings of

the transit industry where we have men in similar-

capacities who meet two or three times a year; also keep up

with the mechanical developments, such as in other indus-

tries as the S. A. E.—Society of Automotive Engineers and

anything in those automotive works we trv to keep posted
on.

Q. Do you know what the approximate cost of this bus 67
was to the company here in Richmond?

A. It was around $11,000, as I recall; betweenr $11,000 and
$12,000.

Q. Naw is this system of inspections and lubrications you
have described the best known in the industry or do vou kew-
of any companies that have any better ones?

A. If T did we would accept them. We think we have the
best or equal to what evervbody else comsiders it. ‘

Q. Are vou familiar with the type of flexible air Iine hose
that has been introduced in evidence here as the one that
broke?

A.T am.

Q. How does that rank ir the industry regarding its
quality 7

A. We know of no better hose.

Q. Have you examined the records to see wher that piece
of hose that failed there was put on bus 67%

A. T have.

Q. When was it put em?
page 115} A. May 14, 1948.
Q. Doyou Tnow why it was put omr at that time?

A. T understand the other one was leaking, which some-
times it is found on inspeetion.
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Q. Is that what is known as a pinhead leak?

A. Tt could be. ‘

Q. Describe what that is to the jury.

A. Usually a hose flexible like this it has to work or we
wouldn’t need a flexible hose. We mount it between a rigid
mounting and a rubber mounting on the engine. Sometimes
it gets against a piece and wears a hole and sometimes the
wearing of this will cause this strand to break and get a slight
leak, but never a leak at anytime to be big enough that you
wouldn’t find it before it is serious.

Q. And that hose had been put on for 67 on what date?

A. That hose was put on May 14th.

Q. Of what year?

A. 1948.

Q. Then have you any record of when bus 67 had last been
inspected before June 5th?

A. Yes.

Q. When had it last been inspected?

A. The last night inspection was the night before.

Q. Have you any record of when the Tast previous 6,000

mile inspection had been?
page 116 }  A. Yes.
Q. When was that?

A. That would be on January 12, 1948.

Q. You mean that bus had only run 6,000 miles in approxi-
mately six months?

A. No. That speedometer reading at that time was 271,000
at the time of the inspection. We were a little overdue on that
degree of mileage. However, the night inspection was not let
up on that paltmulm job.

Q. At my request did you get a new piece of hose of similar
sort as the one that failed that has been introduced in evi-
dence?

A. T had one gotten out of the storeroom.

Q. Is this the one to which you refer?

A. That is right,

Mr. Robertson: We offer that in evidence.
Note: Filed and marked Exhibit C.

Q. Now taking the two for purposes of comparison and
taking this fitting here which went along with the one that
failed, will you step over to the jury and show what happened
there when one of them failed as compared to the new one
you have introduced for purposes of observation.



102 "~ Supreme Court of Appeals of Virginia
/ Ray H. Moore.

A. I don’t quite understand. This hose is as we purchased

it from the manufacturer, has both fittings on it. We did

nothing to this hose except to bring our fittings

page 117 } to here and to here; that was aheady on the bus.

This is the same hose that they are on—this end

of this hose here is the same as the two ends here. We don’t

know what—from our angle what is underneath here except
_ from seeing it here.

Q. Can you tell from looking at the hose that failed whether
it blew out of the fitting or broke?

A. T can’t. T can say it broke, but I can’t say what hap-
pened.

Q. Can you tell what caused it to break?

A. No, sir.

Q: Wh\ do you use a flexible hose instead of an all metal,
rigid hose?’

'A. This is a connection between the air compressor which
is mounted on the engine and the air tank which is mounted
onto the body or chassis. We have movement in the engne
and the chassis is rigid, so we have to have something to pick
up the movement between the two objects.

Q. You mean that it is intended to absorb the vibration?

A, That is right.

Q. Who manufaciured that hose? -

A. We purchased it through the Mack Company who ful-
nished us the bus. They in furn purchased it from Titeplex
Metal Tubing Company.

Q How do you spell that?

A. T-i-t-e-pl-e-x.
page 118} Q. Is the Titeplex Company considered a re-
. sponsible, xehable, up to date manufacturer -of
that type of hose.

A. Yes, sir, considered very 111011 in our own field.

QI believe vou have heard the testimony here in the case
today, have you not?

A. Yes, sir.

Q. And prior to that time at my request have you examined
the occurrence of this accident?

A. Yes, sir.

Q. Is it a comparatively common or rare thing for an air
line to fail as this one did or any other way?

A. I would say it is a rare thing. ‘

Q. Have you made a personal mvestlga‘uon to try to find
out what caused that air line to fail?
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. A. I feel that I have.

Q. Have you done everything you know how?

A. Everything T know how.

Q. Have you any opinion what made it do it? .

A. T haven’t.

Q. There has been something said here about the so]der
there that was used to put that fitting on the line. Do you
know whether or not they used any par rticular kind of solder?

A. T understand they do.

Q. What is the difference between that and the
page 119 } garden variety solder, if you know?
A. This is a high meltmg point solder.

Q. What do you mean by that?

A. This takes more heat to melt it than does the 01d1nary
solder you buy.

Q. Do you know how much heat that will stand before it
melts?

- A. Not exactly.

Q. Are you familiar with the mechamqm of this Mack bus
67 involved in this case?

A. Yes, sir.

Q. Chanomg the gears, is that controlled by air or other-
wise?

A. Changing of the gears is controlled by rods, but you
can’t change until you release your clutch which is controlled
by air.

Q. What I am getting at if the operator of that bus was
driving up the str cet and that air line failed and the air blew
out, could he change his gears?

A. He cannot.

Q. Why not?

A. Because his clutch will not release.

Q. Then if he was crossing Third street and the air line
had blown out and he was in any gear that was pulling and

the motor was still running, would it keep on pull-
page 120 } ing or not?
A. Tt would,

Q. How would he make it stop pulling?

A. The only way to make it stop pulling is to have brakes
to stop, and he could kill the enginc.

Q. Would the hand brake do that?

A. I don’t think so.

By the Court:
. Q. Could he cut the gas off?
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A He could cut the ignition off, yes, sir. That would do
_the same thipg. = —
—T®t me understand you about that. Did you say-that
line broke or pulled out?

A. No, it didn’t break from what you are thinking about.
It real]y pulled out.

Q. Then it is not a break?

A. No, it is a pull out.

Q A pull out from the socket?

A. Yes. You can’t say you broke it in two. I think that is
what you have in mind.

By Mr. Robertson:
Q. Was that failure due to a loose conncction or to that
pull out?
A. Failure due to the pull out.
page 121} Q. Do you think that solder might have melted
due to cxcessive heat and that caused it to pull
aloose?

A. Tdon’t.

Q. Why do you don’t think that happened?

A. If the solder had melfed, this would show signs of run-
ning. This is still intact like it was finished off. If you look
at any other joint, you can see the solder up around it. If
that had melted, that little edge wouldn’t have been around
this pipe.

Q. Is there any type of inspection that you know of that
would reveal the likelihood that thing would pull out?

A. There isn’t I know of.

CROSS EXAMINATION.

By Mr. Allen, Sr.:

Q. So far as your investigation disclosed did you find there
was any defect in the solde1 or any defect in the joint in any-
way that had anything to do with the thing coming out?

A. I can’t answer that; I don’t know.

Q. Did you look for any defects?

A. Yes, sir.

Q. Did you find any?

A. No, sir.

Q. And you can’t tell us what was the cause of
page 122 } this flexible pipe coming out of the connection?
A. T can’t, not the way that looks there.
Q. You can’t get it in the connection now, can you?



Virginia Transit Company v. Doris Durham 105

Ray H. Moore.

A. That is right.

Q. How do you account for that? '

A. You can never get—when you have joints like this
soldered and anything pulls apart it won’t go in until you
have the heat to get those edges down.

Q. Was that bus bought new”

A. Yes, sir.

Q. And you bad run it 270,000 miles, I believe, or it had
been run 270,000 miles up to the time of the accident?

A. That is right, 279,000.

Q. Those connections when they come from the factoxy that
way what is supposed to be the life of them where there ig no
defect in them?

A. That will be unable to determine, We don’t have that
many failures with that type of tube to put a life expectancy
on them,

How long have you been in this kind of business?
Better than twenty years.
They last almost indefinitely, don’t they?
They sometimes do.
You hardly ever have an accident of that kind?

: A. No, sir.
page 123 } Q. Pulling out that way?

A. That is right. I explained, I think, the other

type of where we do have the chaffing.

Q. Yes, I understood that, Now somethmo was said to you
about the hand brake and the ignition. T you apply your
hand brake or emergency brake and cut off the ignition at ap-
proximately the same time, within what distance could that
bus be stopped running a speed of 10 or 12 miles an hour?

LPropo

. Mr. Robertson: Wait one minute. When the air line is
broken—if you are asking that as a hypothetical question, I
ask that you ask it properly.
The Court: I rule his question is proper.
Mr. Robertson: Exception for the reasons stated, that it
is an improper hypothetical question.

A. Will you state your question again?

Q. Now something was said to you about the hand brake
and the ignition. If you apply your hand brake or your emer-
gency brake and cut off the ignition at approximately the
same time, within what distance could that bus be stopped
running at a speed of 10 or 12 miles an hour?

A. I wouldn’t want to say exactly.
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Q. Do you know of a case in which the connec-
rage 124 } tion slipped aloose like that except as a result of
an accident?

Mr. Robertson: What was the question?
Mr. Allen: I asked him did he know of a case where it came
aloose?

A. Yes, sir, I do.

Q. When?

A. T can’t tell you when; it has been years ago. It has not
happened on the Virginia Transit Company property.

Q. That was made by a standard manufacturer, I under-
stood you to say, and made with standard soldering material
and everything else to make it last a long time?

A. That is right. They are built under rigid requirements.

Q. Would an accident knock that aloose?

A. No, sir.

Q. Do you mean to say an accident could not possibly knock
that aloose?

A. Tt couldn’t possibly knock that one aloose in the posi-
tion in which it was.

Q. You don’t know, though, whether it came aloose before
the accident or during the accident or after the accident when
the bus ran into the drug store, do you?

-~ A. I have only scen what T have seen and what I heard T
would say it came aloose before, I don’t want to say which
, way.

page 125} Q. What?

' A. Tt came aloose before.

Q. Before what?

A. Before the accident.

Q. You weren’t there?

A. No, sir. I said from what I heard here.

Q. And you didn’t see it until after the accident?

. I didn’t sec it until after the accident, so I can’t quote

. But you found no defect with the connectlon and you
sald no one can tell.
A. That is right.

Witness stood aside.
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RAYMOND S. CHALLENOR, ‘
called on behalf of the defendant, being ﬁrst duly sworn, testi-
fied as follows.

DIRECT EXAMINATION.

By Mr. Robertson:

Q. Mr. Challenor, you live in Richmond?

A. Yes, sir.

Q. Are you employed for the Virginia Transit Company?

A. Yes, sir.

Q. How long have you been with that company
page 126 } and the Virginia Electric & Power Company?
A. I started with them in 1925.

Q. And have been with them ever since?

A. T only left one time.

Q. What is your present position with the Virginia Transit
Company ?

A. Night foreman. 4

Q. Did you occupy that same position on June 4, 19482

A. Yes, sir.

Q. What are your duties as night foreman?

A. Well, I have charge of the cleaning, gassing and oil and
inspection and repairing. .

Q. Thai is done under your general supervision?

A. Yes, sir.

Q. Have vou checked the records to see when bus 67 in-
volved in this accident was last in for night inspection?

A. It was over the pil Friday night before it happened.

. How are you able to say that?

A. Well, we have the gas and oiling—we.gas them up at
the serviee station and oil them in the barn; then we have
report cards made out when we find defects and when a hus
is found defective and we can’t make the repairs we send it
to the shop.

Q. And is a record kept of that nightly work?

A. Yes, sir, the work done.
page 127} Q. Have you checked the records to see whether
or not this bus was over the pit on the night of
June 4th?

A. Yes, sir.

Q. And was it or was it not?

A. Tt was over there.

Mr. Allen, Sr.: No questions.
Witness stood aside.
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V. C. IACOPINELLI,
called on behalf of the defendant, being first duly sworn,, testi-
fied as follows

DIRECT EXAMINATION.

By Mr. Rebertson :

Q. You are a police officer of the City of Richmond?

A. Yes, sir.

Q. How long have you been on the force?

A. Ten years, sir.

Q. To what duty were vou assigned in June, 19487

A. With the accident squad.

Q. Did you get a call to the scene.of an accident at Third
and Grace streets on the afternmoon of Saturday, June 5th,
when a bus had run up on the sidewalk?

A. Yes, sir.

Q. Do you remember whether vou made any 1nspeet1011 of

the hand brake onthe bus?
page 128 }  A. Speaking of inspection what de you meanj
just looking at it?

Q. Any thing you did there to try to find out the facts.

A. T entered the bus and looked at the hand brake and
saw it was pulled.

By the Court:
Q. What?
A. Pulled; had been pulled for the emergency stop.

By Mr. Robertson:

Q. How soon after the accident would you say you got
there?

A. Ob, it was a matter of minntes.

CROSS EXAMINATION. .

By Mr. Allen, Sr.:

Q. Did anybody say anything up there to you about the
air line breaking?

A. Yes, sir.

©Q. 1 mean whemr you first went there?

A. At the scene of the accident, ves, sir.

RE-DIRECT EXAMINATION.

By Mr. Robertson:
Q. What was said to you there ahout the air line having
been broken?
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page 129 }  A. T was questioning the operator of the bus,
usual routine questioning and investigation, and
T asked him what caused the accident, what caused him to et
in the situation he was in. Ie said upon applying his brakes
to make a stop to pick up a passenger on the northeast corner
of Third street he heard a snap snap as if a finger snapped
(snapping fingers) and his foot brake gave away and at that
time still moving he grabbed for his hand brake and then
the impact with the automobile occurred and from there to
the store.
Q. Did he say whether or not his foot brake would work?
A. He said he applied his foot brake. At the same time
he applied his foot brake he heard this snap and then said
he didn’t have any brakes at all; that is referring to his foot
brake, and he grabbed for his emergency brake.

Witness stood aside.

CECIL M. RICKERT,
called on hehalf of the defendant, being first duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Robertson:

Q. Your name is Cecil M. Rickert?

A. Yes, sir.

Q. Where do you live?

A. Hampton, Virginia.
page 130 } Q. What is your business?
A. Transportation, ¢ity bus operation.

With what company?
Citizens Rapid Transit.
How long have you been with that company?
Over cight years.
And what is your position with the company?
General superintendent.
And what are vour duties?
In charge of maintenance.
Are you a gradunate engineer or just a practical en-
gineer?

A. A practical one, not a graduate.

Q. Are you in charge of tr ansportation both in Hampton
and Newpmt News?

A. Yes, sir, the lower peninsula.

Q. How many busses do you operate altogether?

OrOPOFOPO
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A. 132,

Q. Are you familiar with the Mack tvpe of bus that is in-
volved in this accident?

A. Yes.

Q. Have you looked at this particular bus?

A. Yes, sir.

Q. In your opinion is this bus standard up to
pave 131 } date passenger motor bus equipment today?
A. The best.

Q. You have huud what has been said about the mileage

the bus had been run?

. A. Yes, sir.

" Q. Do vou think it can still run that mileage and be stand-
ard, up to date equipment?

A. Definitely.

Q. Why do you say that?

A. Well, the coach will usually operate, as Mr. Moore, said,
400,0C0 to 000 000 miles through the life of it for bus opera-
tion and trippers. .

" Q. Have you familiarized vourself with the methods of
inspection employed by the Virginia Transit Company of
Richmond?

A. Yes, sir.

Q. Would you say they are good, or bad or indifferent?

A. T would say they are good.

Q. How do thev compare with the methods of inspection
your company uses?

A. They compare favorably with or good with the inspec-
tion our company uscs. In addition with which we are fa-
miliar, as Mr. Moore stated, we belong to these associations
and so forth and we do get together two or three times a year

and go over procedures and methods, and it com-
page 132 } pares ¢ood with all the operations that T know of.
Q. Do vou know of any better?

A. No, sir.

Q. Are you familiar with this Titeplex flexible air line hose
that is involved in this case?

A. Yes, sir.

Q. Do you all use it on your busses?

A. Yes, sir.

Q. Do you know of any better equipment than that?

A. No, sir, I don’t.

Q. What would vou say about the relative number of fail-
ures of these air line hoses? Arve they frequent or infre-
quent?

\
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A. They are infrequent.
Q. Have you examined that piece of hose there to try and
figure out what happened to it?
A. Yes, sir.
Q. What would you say did happen to it?
A. T don’t know.
Q. Do you know of any type of inspection that could have
revealed, anticipated and prevented that failure of that hose?
A. No, sir.
Q. Were you ever employed by the Mack Company?
A. Yes, sir, for fifteen years.
page 133 } Q. When did you leave the company? -
A. T left then in 1940 and went with the pres-
ent company I am with now.

CROSS EXAMINATION.

By Mr. Allen, Sr.:

Q. In examining that hose did vou find any defect in it to
cause it to fail?

A. Not that I could see, no, sir. ‘

Q. Tunderstood vou to say that these busses operate around
or are good for something in the neighborhood of 400,000 or
500,000 miles. Do these connections usually last as long as
that?

A. Yes, sir, T would say unless they have a similar type
of friction break that Mr. Moore described which would be
flexing the tube.

Q. In other words, if nothing unusual happens those things
last almost or as long as the life of the bus.

A. That would be correct.

Q. They arc manufactured by standard manufacturers?

A. A standard reputable manufacture.

Q. And they are connected all soldered good in there when
they come to the users—to the company?

A. That is correct.

Q. As a matter of fact, there is no way you can inspect the

connections, is it?
page 134 }  A. No, there is no way you could because you
certainly wouldn’t take it apart and disturb the
joint. . .. .
Q. That would put it out of service, wouldn’t it?
A. That is correct.

‘Witness stood aside.
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J. B. BLAIKLOCK,
called on behalf of the defendant, being first duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Robertson =

Q. Mr. Blaiklock, where do you hve%

A. Washington, D. C.

Q. What is your business?

A. T am Superintendent of Equipment for the Capital
Transit Company..

Q. How long have you been with that company?

A. Thirty years.

Q. Does that company operate many bhusses?

A. We operate over a thousand busses.

Q. Are any of thase busses equipped with this: Titeplex
flexible air line hose?

A. Oh, yes.

Q. Does your company maintain any researclr depart-

ment Z ’
page 135} A. We have an engineering department, ves.
Q- What does that department generally do?

A. They research into new methods and new materials or
if new materials are offered we check them and prove their-
value:

Q- Are vou familiar with the Mack bus No. 67 that is: in-
volved in the accident which has resulted in this trial?

A. I saw the bus yesterday. I am familiar with that type
of bus.

Q. Is that standard equipment i the motor transport busi-
ness today?

A. Yes, sir.

Q- Did’ vou hear the testimony here regarding the mileage
that bus has run?

A. Yes, sir.

Q. Warnld vou say that had or had not made it obsolete?

A._ Not by a Tong ways. I would expect ot least half a
million miles in & bus like that, possibly mare.

Q. Why do you say that?

A. We have some busses that have rumr about that mileage
and you can maintain a bus and keepr it gaing forever if you
keep changing parts in it.

Q. Now with reference to this Titeplex air line, in your
epinion is that up to date, standard equipment throughout
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the United gtates in the passenger motor bus business to-
ay?

page 136 } A. As far as I know it is; that is what we use.
Q. Do you know of anything better?

A. T do not.

Q. Why do you use that instead of a rigid metal line?

A. Because that conncets from the compressor which is
mounted on the engine—between it and the air tanks which
are mounted on the body and the engine naturally moves and
so0 you have a flexible connection.

Q. Have you familiarized yourself with the methods of
inspection employed by the Virginia Transit Company here
in Richmond?

A. Yes, I have.

Q. From your knowledge of the industry would you say
that those methods of inspection are good, bad or indiffer-
ent?

A. T would say they are very good.

Q. Do you know of any better methods of inspection?

A. No. It is almost the same as we are using and if there
is anything better we change.

Q. Have you examined that air line that failed to try and
figure out what made it fail?

A Yes, sir, I have.

Q. Have you been able to figure it out?

A. T haven’t any idea, sir.

Q. Is a failure in one of those lines relatively frequent or

relatively infrequent?
page 137 }  A. Such as this?
Q. Yes.

A. I don’t know of any failure on our property such as
that.

Q. Do you use that same type of air line on your street
cars in Washington?

A. Yes, we do. We have 489 of the latest type street cars
and we use that type of hose on the street cars.

Q. Why do you use that?

A. For the same purpose. The compressor is mounted on
the motor which can move; therefore, you have to have a
flexible connection to carry the air from the compressor to
the tanks.
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CROSS EXAMINATION.

By Mr. Allen, Sr.:

Q. Mr. Blaiklock, there is no way very well you can inspect
the inside of those joints and the soldering to see whether
it is in there good or not and holding tight, is it?

- A. T wouldn’t know of any.

Q. As a matter of fact, these joints come from the factory
of the reputable manufacturer and they are all fixed up good
- and tight and are supposed to last for several hundred thou-
sand miles at any rate?

A. T don’t know about the several hundred
page 138 |} thousand miles. They are supposed to last some
' indefinite period. :

Q. I believe you said the busses are good—somebody did—
for half a million miles?

A. Certainly.

Q. Do those connections last that long?

A. Not usually because, as has been explained by other
witnesses, this flexing of this hose after a while will prob- .
ably cause little pinholes to form in the hose and that is one
thing you can inspeet for and we do inspect for and you can
see them if there by feeling it or hearing the air escape.

Q. I am talking akout the connection?

A. The connection you can’t do anything with.

Q. And they are so manufactured they are supposed to
last for an indefinite length of time unless something unusual
happens to them?

A. Yes, I would say so.

Q. They could be knocked loose in an accident?

A. I rather doubt it.

Q. Did vou find any defect in that one when you examined
it?

A. All that T can see is that the fitting came off {he end.

. Q. Just came aloose?

A. Yes.

page 139 } Q. In your examination of it T understood you
to say vou couldn’t find any cause for that fail-
ure.

A. T couldn’t see any cause for it.

Q. No evidence of any hidden defeet that could have
caused it?

A. No, sir.

Q. It just simply came out?
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A. It is a hidden defect that it came off for some reason,
I don’t know what it was.

Q. You say you never had one to come out in your experi-
ence in Washington?

A. Not to my knowledoo

Q. How long have you been with Capital Transit Company?

A. With the Capital Transit Company and the compames
that were there before the merger for thirty years.

Q. You have been in that business for thirty years?

A. T have been in the business longer than that.

By the Court:

Q. Just hold up that pipe. What caused the air to give
out on this bus was these two pieces coming apart?

A. That is right.

Q. And this piece was originally set inside of that valve?

A. Yes, set 1t&ﬂhtlv in the ﬁttmw and then sweated on with

solder
page 140 } Q. It must have heen caused if it came apart—
it must have been caused by the failure of the
solder to unite the two pieces in one of them.

A. T would say so.

Q. Or it might have been caused by some blow which
knocked this thing out from the joint? Aren’t those about
the only two ways in which it could have occurred?

A. Your Honor, the way this thing is mounted I wouldn’t
say that any blow even if it happened on the bus would knock
it aloose. .

Q. If it was a blow right on this flexible thing, wouldn’t
that be calculated to drive it out?

A. You couldn’t hit a blow because it was mounted so
tightly and cleated to the bus.

Q If you hit anything flexible that s fixed into another -..

piccee, that piece—

Mr. Robertson: May I interrupt the Court a minute? We
are going to ask for a view of the bus—

The Court I may not grant it.

Mr. Robertson: No, but vou are asking things that are
impossible and don’t make sense and just confu&mo the is-
sues and I object to it.

The Court: You can object, but if they don’t make sense

it is because of vour understanding and not the
pawe 141} Court’s. Keep your seat.
Mr. Robertson: The defendant objects and ex-
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zepts to these questions from the Court for the reasons stated
and daoes not by failure to renew its objection and exception
hereafter waive any of them.

By the Court:

Q. What I am asking you prior_to the interruption was
what could have caused these two picces to come apart?

A. Well, Your Honor, I can’t say that; I don’t know, sir.

Q. But it this solder inside had united the flexible side of
the hose with the fixed valve, that couldn’t.have come apart,
could it?

A. Not if it was properly united, no.

Q. Would you then or not come to the conclusion that the
reason that it did come apart was because the solder did not
unite the flexible hose at the valve?

A. Tt would appear so, ves.

The Court: That is all I was after.

By Mr. Allen:
Q. But you don’t know?
A. I don’t know.

Witness stood aside.

page 142 } 0. M. THORNTON,
called on behalf of the defendant, being first duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Robertson:

‘Q. Mr. Thornton, your name is Q. 3. Thornton?

A. Yes.

Q. Where do you live?

A. Mt. Holly, New Jersey.

Q. What is your business?

A. Assistant Manager for Titeplex Incorporated.

Q. When was that company organized?

A. Well, the early development was in 1916 and got going
to mtroduce this product to industry in 1917,

Q. At that time did it make this Titeplex air line hose
somewhat as used today?

A. There has been sort of a bunild-up from this type of
tabe different from anvthing that existed at that time. The
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flexible air hose existing at that time was what we call an
interlocked hose and that was a four-wall construction and
packing in the joint and the joint soldered, and this particu-
lar type of hose was a pattern that Mr. Westinghouse picked
up, thought it had possibilities for certain applications and
from then on is the one that was developed.

Q. How does that differ from the other kind
page 143 } you have described?

A. Well, this hose is made fundamentally from
brass strips of predetermined width for the various sizes and
it is helically wound, comes out in a convoluted shape as you
can perhaps see from the inside of one of those; you can’t see
it very well here, but it is a fixed seam. There is a seam
in this hose, but it is a soldered hose and the flexing of the
hose is the bending of the metal wall. This particular hose
is made of ten thousandths brass and a smaller size of five
thousandths brass—thickness of the brass—and the larger
size fifteen thousandths brass, and we get our flexing in this
bending of the metal wall itself. In other words, it resembles
a bellows.

Q. What is the advantage of that tvpe of hose over just
an ordinary piece of copper pipe?

A. Well, there are applications of metal hose where you
. are connecting up two components, one is a fixed and the
other is a flexible component so that vou have to take up
some movement and this tvpe of hose seems to be very ac-
ceptable to industry because we have been doing it since
1917.

Q. TIs this less apt to break aloose than a rigid immovable
hose?

A. Oh, absolutely.

Q. Why do you say that?

A. Because a copper tube if it is in vibration
page 144 } will become crystallized and lLarden and it will

break.

Q. Now you stated yvour company got in production in
about 1917. Did the United States Government use any of
its product in World War T?

A. Yes, sir, they accepted it in a big wav. We had all of
the ordnance vehicles using this as fuel oil lines, air lines
“and the Motor Transport Corps uzed it for general purposes
on the heavier trucks.

Q. Does your company and has it continnously maintained
a research department to determine the designing of this hose
and the type and quality of material that goes into it?
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A. Indeed, we do. I think every company has that prob-
lem; they either do that or just stagnate and fall apart. Af-
ter World War I, of course, we had no commercial business
because this was adoptul at a time when we were ready to
offer it to industrv and we preferred to getting into war
work. We had the equipment on all the combat vehicles dur-
ing World War I, 40 ton tanks—and they had onc of those
then—and we had it on the Class B truck, which is a 5 ton
truck and kindred vehicles.

Q. Now coming down to World War II, did the Govern-
ment use any of that kind of air line on its automotive equip-
ment in World War IT?

A. Mr. Robertson, ever since World War I the

page 145 } Government has used this type of tubing for fuel

and oil and air lines on all combat vehicles up to

and including the light tank manufactured by the American

Car & Foundrv and Burwick and then perhaps -

page 146 } the reason we didn’t get more of it was because

we couldn’t take on any more; we built up from

"50 to 6,500, and that was a 01e1t e\pansmn We couldn’t
take any more.

Q. Are you sclling your ploduct to the Mack Truck Com-
pany todav?

A. Yes, sir.

Q. Are there any other automobile manufacturers that you
know of that are using it on automobiles and busses?

A. Ob, ves, sir. The ACF use it—American Car Foundry,
which is J. G. Brill, and some units of General Motors and,
of course, we use it on ¢ommercial trucks. There is no
pleasure car application at all—mo manufacturer of pleasure
cars.

Q. In vour opinion is that standard, up to date air line
hose in the industry today for passenger motor bus trans-
portation?

A. Tt is accepted as such.

Q. Do you know of anything any better?

A. No, T don’t know of anvthing better.

Q. Now will you tell me in the manufacture of that air line
is it subjected to anyv kind of test in the course of manufac-
ture?

“A. Ob, indeed it is. Our-business is not what you might
term a production business; it is rather tailor-made husiness

and every apphcailon goes through our plant for
page 147 ! that partieular application. This comes out of
the machines—off the braiders in reasonahle
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lengths up to 25 or 30 feet and then tested under water for
leaks and then afterwards it is spot soldered, cut and the fit-
tings soldered on and then put under a test far in excess of
the requirements specified in the particular order.

Q. What is that underwater test that you have mentioned?

A. Well, they put an air line on the hose under water to
handle anything-—if it is for 5 pounds, they test it for 100
pounds because the 5 pounds under pressure will show a
bubble, but we give it 100 pounds and we spot solder it, cut it
and put on the fittings and then for this application-—if it
is for air line application it is tested to 800 pounds pressure
at final assembly.

Q. Is it given any sort of flexibility test to show whether
it will stand vibration?

A. Other than in our vibrator. We have these vibrating
machines that vibrate it all of the time.

Q. How does that work?

A. We have an off center cam that puts it into vibration
800 r. p. m., which is quite a beating, and put it to exhaus-
tion. In other words, it is an exhaustion test that we can
determine by that test and that beating it gets in a- short
time.

Q. Can you show with that piece of hose, dem-
page 148 } onstrate how that test works?

A. This hose can’t take the torque very easily
unless in longer lengths because of the fixed seam. It is fixed
here and has a throw either that way or this way; it has a
throw of 800 r. p. m. and in a small size tubing— we will say
quarter inch tubing—that test will show this visually about
that wide (indicating).

Q. Now what do you mean by spot soldering?

A. Well, visualize this as along random length of hose
and we want to cut it up that size (1ndlcatm«r) Then the
hose—the solder is poured on here and then you ent through
the solder because if you didn’t this braid would fray back,
wouldn’t stay put, and that is the reason for the spot solder-
ing.

Q How are thoso fittings put on the hose?

A. We have an aluminum plug that comes up in here and
it is fastened on the hose when it is being assembled and
the heat is applied to the fitting and the solder is run in
there.

Q. What sort of solder do vou usec?

A. High melting point solder, the melting point at 475 or

500 degrees.
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Q. Is that just the ardinary solder—
A. Oh, no. In fuel lines we use what is called a soft solder;
that is 50-50 solder because there is no heat.
page 149} Q. Ilow did you come to use this kind of solder?
A. Well, because of the particular kind of ap-
plication.

Q. As the automotive industry has developed would the
inereased efficiency, power of the engine generate more heat
than back in the Model T Ford days?

A. Well, I think the engines are getting larger and nat-
urally there is a great heat element to contend with. The
busses are getting larger, the vehicles are getting larger and
there is more to contend with and in order to keep up with
it you have to have research and development at all times.

Q. Have vou examined the piece of air line—

A. T just saw it at a distance. I would like to see if.

Note: IExhihit B handed to witness.

Q. Do you know of amy method of inspection whereby the
failure of that air line could have been anticipated or pre-
vented?

A. Well, as I say, we are very careful in our inspection of
this application because it is a particular application and
I don’t know of anything. We do everything that is physi-
eally possible to inspect it before it leaves our plzmt and
there is no way after the thing is soldered as to seeing it is
good solder or had solder unless it pulls off with the 5 o1
800 pounds pressure that was subjected to.

Q. I think I failed to ask you this. Do you
page 150 } mean that every piece of that flexible hose that
comes out of vour factory is tested before it

Teaves?

A. Oh, definitely.

@- In your experience have vou known failures similar to
the failure that piece of hose shows?

A. No, none of these ever come to my attention. I handle
the Mack ACF, Brill, the Washington Transit Compary and
the automotlve in the Ph]]adelnhla distriet; that 1s my dis-
triet. plcal failures are chafing. That
is the blggest fanlure we have, the chafing of the tube. Thosc
are not serious leaks because they can be deternined because
they are only a small leak.

Q. Can you tell by looking at that piece of Lose there is
anything wrong with it except where it came apart?
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A. No, I can’t. I wouldn’t know. Now I would assufic
that is a perfect soldering job. There is no way. for me- to
tell. I doubt very much’ whether X- rays would tell whether
it is a good soldering job. You have to—

Q. What in your opinion caused it to come apart?

A. T haven’t the least idea.

Q. You heard the way the accident happened here?

A. Yes, sir.

Q. Do you think that caused it to come apart?

A. I wouldn’t want to say; I don’t know. I am s1mp1y in

thé hose buqmeqs I don’t operate busses. I'am
page 151 } telling you there is no way for me or anvbody

else to tell other than from the pressure tést
whether the soldering is a good joint after it is done.

CROSS EXAMINATION.

By Mr. Allen, Sr.:

Q. And you do give those connections pressure tests and
subject them to 5 to 800 pounds pressure before those coii-
nections leave the factory?

A. Yes, sir. ‘

Q. Have you seen the particular bus from which that con-
nection was taken?

A. No, sir.

Q. Do you know whether the thing that came aloose was’
fastened into a stationary object?

A. T don’t know the hook-up of that at all.

Q. You don’t know whether the other end was fastened to
a stationary object or not?

A. I don’t know how it is installed at all. All that 'we
are concerned with, we manufacture the hose and put on the-
fittings under the spec1ﬁcat10ns Now on this particular bus
I 1'eal]y don’t know.

Q. You said you never knew of any failure such as this
Exhibit here?

A. No, sir.
page 152 } Q. I believe vou stated it is the intention of
your company when these connections leave the
factory to be subjected to every sort of a test and made per-
fect so they will stand up as far as possible.

A. Yes, sir.

Q. How long are they suppoqod to last?

A. Well, we have busses—that is. from what T can unde¥-
stand—we have busses that the tubing will last the life of
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the bus. We have armed vehicles—they will last the life
of the vehicle. You just can’t say how long things will last.

Q. I notice that each end of the hose has a nut on it made
for use of a wrench?

A. Yes, sir.

Q. Then is the end of the hose serewed into some other
connection or the other connection serewed on that?

A. This is a standard female fitting—perhaps the gentle-
men can understand that—and this is what we call the male
end.. What goes on here is a loose nut; I don’t know where
it is hooked up in the bus.

Q. The end of the thing—on this end of the hose is not
supposed to be screwed?

A. Oh, it has to go into something.

Q. But do you screw it in there by putting vour wrench

on this nut on the hose?
page 153 +  A. Yes, sir.
Q. So then the whole piece turns?
- A. Oh, yes, definitelv. In other words, you attach that
end before vou attach this end. That is what you are trying
to get at.

Q. Then the other object is serewed on to this?

A. Yes, sir.

Q. Well, when attaching the end I hold in my left hand you
use the wrench on the nut that is on the hose?

A. Yes, indeed.

Q. What would happen if you attached the wrong end first?

A. You couldn’t do that; it is physically impossible.

Q. What is the nature of the object that those two things
are attached to? Are they stationary objects or any part of
the hose—

A. I sav I don’t know the installation on that particular
bus. I think perhaps there are engineers here that can tell
you that.

Witness stood aside.
.C. A. SCHARFENBERG,
called on behalf of the defendant, being first duly sworn, testi-
fied as follows:
DIRECT EXAMINATION.

By Mr. Robertson
page 154 ¢ Q. Mr. Scharfenberg, your initials are C. A.?
A. That is correct, sir.
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Q. Where do you live?

A. Allentown, Pennsylvania.

Q. What is your business?

I work for the Mack Manufacturing Corporation. I am
an executive engineer at the Allentown plant.

. Are you a graduate engineer of any engineering school?
. Yes, I am.

From what school?

. Lehigh University in Bethlehem, Pennsylvania.

In what year?

1933.

With what degree?

. Bachelor of Science and Mechanical Engineering.

Do you belong to any engineering societies?

. Yes, I am a member of the Socletv of Automotive En-
o 1neers and a registered professional engineer in the State
of Pennsylvania.

Q. How many plants does the Mack Company operate?

A. We operate four plants, the main plant being at Allen-
town where I am located; we have a plant in Plainville, New

- Jersey, one in New Brunswick, New Jersey, and one in Long
Island City, New York.
page 155} Q. What are your duties?
A. My duties are to have direct charge of the
engineering activities at the Allentown plant.

Q. Are you familiar with bus No. 67 involved in this trial
we are having here now?

A. T am familiar with the type of bus from the original
work on the development of it and I have seen the bus.

Q. In your opinion is that type of bus standard, up to date
equipment today in the motor bus transportatlon ‘business in
thie United States?

A. Well, T would answer that by saying there are several
lundred of that particular tvpe in operation at the present
time. I would say it is accepted as a standard bus.

Q. Did vou hear the testimony here about the mileage that
has been put on that bus? :

A. Yes, I did.

Q. Do you think that that mileage would make it obsolete
or would you think if properly maintained it will be up to
date standard equipment?

A. T understand the life of the vehicle is up to 400,000 or
500,000 miles and I wouldn’t judge that vehicle was worn out
or anywhele near it.

P

Eroprororore



124 Supreme Court of Appeals of Virginia
C. A. Scharfenberg.

Q. Are you familiar with this Titeplex air line hose that
is involved in this case?
page 156} A. Yes.
Q. Does the Mack Company use it on its pas-
sengers motor busses?

A. Yes, we have ‘used that hose on our passenger motor
vehicles from approximately 1920 up to the current time.

Q. Are you still using it?

A. Yes, we are using some of it.

Q. Why do you use 1it?

A. Well, we have had very good success with that par-
ticular hose. It had a very good record with ws and has.
passed all of our engineering tests over a period of years
and from my own experience with it it has been found to be
entirely acceptable.

Q- Have you known of failures in it similar to this failure
involved here?

A. That failure there with the end fitting removed there
is the only one I myself have ever seen,

Q. Do you know anything about the kind of solder that
is used there fo apply that fitting to the hose?

A. Well, we specify a line to operate at a maximum tem-
perature of 425 degrees Fahrenheit and the solder that is
used must meet that maximum operating condition. I know
fromr our work with the hose company it is what they call
very high temperature solder.

Q. Have you familiarized vourself with the
page 157 ¢ methods of inspection used by the Virginia Tran-
sit Company here i Richmond?

A. T have to a certain extent, ves.

Q. Are you generally familiar with the types of inspection
used by other passenger bus companies?

A. In general; not in minute detail.

Q. So far as you know would you say these methods em-
ployed here in Richmond conform to the best operating prac-
tice or not?

A. I would say they conform im general with the accepted
practice from what I have seen at other operations.

Q. Have you examined that particular picce of hose or
tried to figure out what made if fail?

A. T have looked at it and examined it and I would hesitate
to voice an opinion as to the exact nature of the failure.

Q. Do you know of any way by which that particular fail-
ure could have been anticipated or discovered or prevented
by any sort of inspection before it occurred?
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A. No, I don’t. We are quite familiar with the methods
used by the Titeplex Corporation, the pressure tests and so
on, and I don’t know of any way to determine this was go-
ing to fail. I wouldn’t know how to do it in our own plant
without a destructive test.

Q. You mean by destructive test you would
page 158 } have to tear it to pieces and that would destroy

it?

A. Yes.

Q. What happens to the efficiency of the brakes when the
air line breaks? .

A. That particular line is in the supply svstem of the air
brake system and, as you understand, connected with the air
compressor and the reservoir and the failure of that line
would drop the air pressure from the main reservoir of the
vehicle.

Q. You have heard the testimony here today, have you
not?

A. T have. ,

Q. Suppose when that bus stopped at Fourth street that
the air line failed at that point and that the operator under-
took to start up and go on; could he do it?

A. No, the air operated clutch would he inoperative.

Q. Would it be possible for him to change gears or would
they be locked?

A. If he was in the lowest gear before {he failure occurred,
the failure of that hose would drop the pressure on the clutch
cylinder and cause the bus to lurch and stall the engine. If
it happened after he would be in one of those gears, he would
be stuck in one of those gears beeause it is impossible to dis-
engage the main clutch by physical force.

Q. Suppose he left Fourth street and got him-

page 159 } self into high gear and when hLe got to Third

street or by the time he got to Thivd street the air

line broke, would there be any way “he could get himself out
of high gear without turning off the ignition?

A. No, I wouldn’t think so.

Q. Would the engine be still pulling the bus in high gear?

A. The engine would be still enzazed to the driving parts
of the bus, but the engine wouldn’t be pulling unless he was
feeding gasoline to it.

Q. Would he be able to apply his air hrake after the avr
line broke?

A. No; the failure of that line would bleed the system down
rapidly.
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Q. Why would that be?
A. Because it is connected to the main reservoir which
feeds the air brake control and the power system.

CROSS EXAMINATION.

By Mr. Allen, Sr.:

Q. Will you help me pronounce your name?

A. Scharfenberg.

Q. You say that this line which broke was in the supply
iine, d1d you?

A. T did.
;page 160 } Q Supply line to what?
. To the reserve system on the bus between
the air complessor and the reservoir.

Q. Between what?

A. Air compressor and the reservoir system.

Q. How many tanks of air do you have on that bus?

A. 1 believe there are two.

- Q. How do you supply the air to those tanks?

A. The air is supplied to the tanks from a Westinghouse
motor-driven unit mounted on the engine, a direct driven
three-cylinder air compressor supplying compressed air
through this line to a separator and then into the first reser-
“voir of the reservoir system.

Q. You have a reservoir tank then?

A. Two. '

Q. And if you use the air out of one tank, you have the
reserve?

A. I don’t understand the question. A failure of this line
would drop the air pressure in the reservoir system.

.The Court: I think he said or intended to say—the impres-
sion he made was that he had two reservoir tanks, but he
didn’t have any other tank. Is that correct?

The Witness: That is my understanding.

page 161 } By Mr. Allen, Sr.: X
Q. Two reservoir tanks. Where are they?

A. One mounted at the rear and one at the front.

Q. Now when this air line came aloose the indicator on the
dashboard would show yvour air was going down rapidly,
wouldn’t it?

A. I would say so, yes, sir.

Q. Now if you upon hearing something happen to indicate
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the air line was broken or seeing the indicater and you un-
dertook to apply your brakes immediately and your air was
half-way down, would you get any pressure on your brakes?

‘A. T would say it mlcrht be a partial apphcatlon but it
wouldn’t be effective.

Q. How much of your air do you have to loose to loose all
vour braking power?

A. Well, we ordinarily carry 105 pounds pressure; that is
the top maximum setting on the governor. It can vary be-
tween 85 and 105 and I “would say it would be a very trood
brake application left down as low as 20 or 25 pounds

Q. Down as low as 20 or 25 pounds?

A. Yes, sir.

Q. How many seconds does it take for the pressure to oet
say from 105 or 100 down to 20 pounds with the line broken

like that?
page 162 }  A. I wouldn’t be prepared to say that; I don’t
have any information right at hand.

" Q. If a man heard something snap and looked at his in-
dicator, saw the arrow going down and applied the brake im-
mediately, he would get some effect, wouldn’t he?

A. At the instant he heard the escape of air it would de-
pend upon the speed of it.

Q. If he were going 10 or 12 miles per hour?

A. Yes.

Q. And that pressure together with the use of the hand
brake would help him to stop, wouldn’t it?

A. T would say so.

Q. You spoke of bleeding the system rapidly. 1 would take
it when you have this pinhole bleeding the system would
bleed very slowly.

A. Yes.

Q. And would bleed much more rapidly with the loose con-
nection?

A. Loose connection isn’t what I said.

Q. As we have here?

A. Oh, yes.

Mr. Robertson: We didn’t have a loose eonnectlon we had
a pull out.
Mr. Allen: T meant loose apart.
Mr. Robertson: Separated.
page 163}  Mr. Allen: Yes:. :
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_ RE~DIRECT EXAMINATION.

By Mr. Robertson.

Q. If the bus was in operation and this piece of hose pulled
out of the fitting and left a gap there in the end of that hose,
would the air pressure collapse instantly or would it be a
slow process.?

A. T would say it would be rather rapid.

Q. How rapid?

A. T wouldn’t want to make a guess at it; a matter of sce-
onds or some such period as that.

Q. A matter of seconds?

A. That is right.

Witness stood aside.

LOUIS A. BODE,
called on behalf of the defendant, being first duly swern testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Robertson:

Q. Mr. Bode, your name is Louis A. Bode?

A. That is right.

Q. Where de you live?

A. 3700 North Charles Street, Baltimore, Maryland.

Q. What is your business?
page 164§ A. Superinterrdent of Equipment for the Balti-
more Transit Company.

Q. How long have you been with that company?

A. Three years.

€. Arc you an engineer, a graduate of an mlfnneefrma" schook
or a pmctlcal enomeer"l

A. No, sit, I am a practical man: started in this husiness
in 1914, came out of school and came up through it the hard
way, at they put it.

Q. Have you ever worked for the Mack Company?

A. Yes.

Q. When and where and Tlow long ¥

A. T worked for the Mack Company front 1925 to 1942,

Q. And what were your different posifions with them?

A. T went to work as a service mamn, a field representative
en preventive maintenance and worked up to service engineer
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in charge of all bus prohlems and troubles with the Mack
Company.

Q. How did you happen to leave them in 1942?

A. T was requested by General Morland of the Quarter-
master Corps, who was Chief of the Quartermasters to assist
the army in teaching maintenance to the soldiers and I thouO‘ht

‘T was in an 1mportant job, but they managed to get me in the
army; I left the Mack Company.
Q. Did you have any commission in the army?
page 165 } A. Yes, sir, I was Lieutenant Colonel in the
army..

Q. Mr. Bode, how many buqses do you operate in your sys-
tem in Baltlmore?

A. 651 busses.

Q. Was your service in the army entirely in this country or
was any of it overseas?

A. T spent nineteen months overseas in England, France,
and Germany.

Q. What kind of work did you do there?

A. T was Assistant Ordnance Officer for the Chief of Ord-
nance of the ETO. We handled all of the technical matters
and inspections for the Chief of Ordnance. We would go out
and look over the trucks and vehicles that the combat troops
were using to see they were taken care of properly. We
would also inspect the facilities that Ordnance had to back up
the fighting soldier and the combat troops. We had roughly
in the ETO—it is no secret now—we had over 320,000 vehicles
that were propelled by gasoline and Diesel engine. Many of
them were tanks and combat fighting vebicles such as tanks
and armed cars and so forth.

Q. Did any of them use Titeplex air line hose?

A. Yes, sir. The tanks have hydraulic systems on them and
they use this particular type of line on ordnance vehicles
wherever there is any high pressure and also use it for fuel

and oil lines. Tanks and heavy trucks move over
page 166 } uneven terrain and there is a great deal of stress

set up and it requires connections that will not
break. Solid connections break, so we must have flexible eon-
nections.

Q. Do you use this Titeplex air line hose on your passenger
motor busses in Baltimore.

A. Yes, we have several applications of it. We have it on
our busses, both on air and gas lines and oil lines and we have
it on the street cars, v«lnch we have 275 cars, to connect up
the reservoir to the air compressor.
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Q. Have you looked at bus 67 that has been spoken of here
in this trial?

A. Yes, sir, I have,

Q. Are you familiar generally with that type of bus?

. A. Yes, sir. It so happens that bus had just been in I
would put it for about a year when I left the Mack Company.
That bus came out in 1940 and at the end of 1941 I left there—
It was March 1942 T left there. So that bus had been in ser-
vice only a little over a year in the ﬁeld

Q. Would you say that bus today is standard up to date
motor bus cqulpment in general use in the passenger motor
bus business in the United States today?

A. Yes, sir, I would say so.

Q. You have heard the testimony here about the number of
miles that bus has run?

A. Yes, sir.

page 167 } Q. Do you think that would keep it from being
: standard up to date equipment?

A. No, sir.

Q. Why do you say that?

A. Well, in this business we figure—the vehicle is built for
‘use to operate for ten years and we roughly operate about 100
miles a day, the average for a bus in the fleet. That means if
you are operating 600 busses, you will run about 60,000 miles
a day, just about 100 miles per bus. Some busses will run 200,
some 50, some 55 but the average for this fleet was approxi-
mately 100 miles a day and over a ten-year period in my ex-
perience since 1925. on busses they do about 40,000 a year
average. So you would get up around 400,000 miles before
‘you have them fully deplecmted Unele Sam won’t let you
deprecmte them any faster than that.

Q. With 1efe1encc to this Titeplex flexible air line hose, in
'your opinion is that standard up to date equipment for motor
bus passenger transportation?

A. Yes, sir.

Q. Do you know of anything any better?

A. No, sir.

Q. Have you familiarized yomself with the system of in-
spection and maintenance that is carried on by the Virginia
Traunsit Company here in Richmond?
page 168 }  A. Yes, sir, I have looked into it since I have

been here and inspected it and I feel it is a good
system.

Q Would you say it is up to date standald plactlce in the

I
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passenger motor bus business throughout the United States
today?

A. Yes, sir.

Q. Do you know of any better?

A. No, sir. We are striving to make all of them better, but
I know of none better.

Q. Have you examined that hose that failed that is involved
in this case?

A. Yes, sir, I have been looking at that hose and intended
to look at it because T didn’t know what happened to it. I
know it pulled apart and I can’t answer it because it puzzles
me.

Q. Is that kind of failure relatively frequent or relatively
rare?

A. Tt is very rare. I have seen it happen before where the
end came off, but in that case the line was plugged up, which
this line is not plugged up, you can look right thwugh it.

Q. Plugged up with what?

A. Calbon

Q. You mean it would just get stopped up completely? ®

A. Yes, sir, stopped up completely and blow off
page 169 } the end of it. ‘

Q. Do you know of any system of inspection
whereby the failure which occurred in this instance could
have been anticipated and prevented?

A. No, sir, I do not.

Q. Did you look at bus 67 where that line that failed was on
the bus when the bus was in operation?

A. Yes, sir, I looked at that bus on a lift on Saturday.

Q. Do you think any collision that bus was in could have‘
caused that failure?

A. No, sir, the way it was mounted and it had the proper
clamps in place and it was properly supported on the vehicle; "
that is, it couldn’t do anything but move to take up vibration.
It was properly supported when I looked at it on the vehicle.

Q. In your opinion would it be helpful to the jury if that
bus was put up on a lift and thev could look up under the

The Court: You can’t ask him that question.
Mr. Robertson: All right, sir.

Q. I believe I have already asked you this question. If I

‘haven’t I would ask you to answer it, and that is whether this

particular bus 67 is not standard up to date equipment in the
motor bus business in the United States?
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page 170 }  Yes, sir, I answered it.
CROSS EXAMINATION

By Mr. Allen, Sr

Q. You said .if: that connection was properly maintained
and had clamps and proper supports I believe you said you
didn’t see how 1t céuld possibly come aloose.

A. That is right.

. What did you mean by properly maintained?

A. Well, in explaining that to this end is attached a sol-
dered copper pipe; it is a piece of pipe that comes down from
the air compressor that is attached here with a mut to this
coupling, and the same way here. Now just figure a couple of
loose pieces of pipe bouncing up and down and uusupported,
the weight of them it would break these things here vibrating
up and down, and as I saw it on the job as it is installed on
that bus it is properly supported and clamped and impossible
to break of its own weight or any impact or vibration to cause
thht.

Q. Do you mean by that that each end is fastened into a
solid object and the onlv way for vibration or movement to
take place would be in that short distance there?

A. That is right. T will explain it this way. Assume this
is the engine here and this is the chassis. This is attached on
this end of the pipe and attached over there so that this part
sits solid with it on this part, so that any relative motion be-

tween the two will be taken in the short space that
page 171 } you sce there. That hangs something like that so
that it can do this (indicating).

Q.. It is rather difficult to bend itself, isn’t it? I mean it
doesn’t hang loosely like a piece of rubber?

A. No, it isn’t too loose. When you take it out of there of
its own weight it has a tendency to sag. The pipes that come
up to if are covered with what we call circular loom that they
use for pruttmg electric wires through it. That is only as a
precaution against chaffing.

Q. If ome “end is fastened into a solid stationery object;
that is, an object that is not easily moved, and the other end
into an object that is not easily movable, it would be extreme-
ly difficult for either end to pull out?

A. That is correct.

Q. Unless something would displace the object that it is
fastened into by some blow or strain, is that right?

A. That is correct.



Virginia Transit Company v. Doris Durham 133
Louis 4. Bode.

By the Court:

Q. What was your answer?

A. I said yes to what was said. I want to say this, that
this had pressure behind it and nobody has said—this is not
as we see it here; this line when 1t was on that bus had any-
where from 85 to 105 pounds of air inside of that line which
was pushing this apart. There was air pressure in there.

This line was not only supported and hung there,
page 172 } this line had air pressure in there.

REDIRECT EXAMINATION o

By Mr. Robertson:

Q. Does that air pressure generate any heat?
L A. Yes, sir; in any compressing of air you can O'enerate

eat.

Q. Would it be enough heat to melt that solder and maké
it come apart?

A. T don’t believe that happened where that is. If this way
in the compressor it might have a tendency to heat. :

Q. Can you offer any explanation of just why that partlcu-
lar coming apart happened?

A. No, sir. As I say, I have looked at this every time I
have had a chance to look at it and am still tr ying to figure out
what could have happened. .

’
\

By the Court:

Q. Can’t you answer his question whether you have an}f
theory about the case?

AN o, sir, I don’t have any theory.

By Mr. Robertson: o
Q. Now I will ask you this. Suppose the piece of line was
properly fitted and for some reason it separated and dropped
down, in your opinion how quickly would the ‘gir

page 173 } escape so ‘that the air brakes wouldn’t work?

The Court: He has answered that question.
Mr. Robertson: I don’t think this witness has.
The Court: Maybe not.

A. T would say in a matter of seconds. I don’t know, but
it is a big hole and it comes out fast.

Q. And it comes out with 105 pounds pressure behind 1t?

A. Yes, sir.
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Q. Now suppose that this bus stopped at Fourth street to
let off passengers and the air line had broken and his air had
‘all.gone down then, could he then have changed his gears and
gone on west?

A. Not on that particular type of vehicle. On that model
the cluteh is operated by an air cylinder or some such unit
operated by air,

Q. Then if the air fails can he change the gears or not?

A. No, sir, he can’t change the gears.

By the Court:

Q. How many pounds pressure will he have to have to
change gears?

A. Approximatel_v 65 pounds is the minimum amount of
air he would require to shift gears.

By Mr. Robertson:
Q. Suppose he got hlmself into high gear and
page 174 } was running alono and the air failed and the mo-
tor kept running, “would he still be going in high
gear or slow down or what?

A. He would still be in high gear because if he wanted to
come out he wouldn’t have any air to disengage the clutch.

Q. How would he get it stopped?

A. Stop it with the cutting off of the ignition and applying
the hand brake is about the oan way.

Q. From your opinion from the evidence you have heard
in this case and in view of your experience and your exami-
nation of the air line that failed would you say that failure
was occasioned by some sort of hidden defect or imperfection
or by a blow?

Mr. Allen, Sr.: If Your Honor please, I know that is a
question for the jury. I don’t feel he is the kind of cxpert
allowed to answer that question.

The Court: I think he can state from his own experience.
Looking at that picce of hose and knowing the type of aceci-
dent he can answer that part of it based on his own knowledge
and experience.

A. T stated before that I have looked at this many tlmes‘
and the thing that makes me feel as though—

The Court: Did you understand the question?
The Witness: Yes.
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The Court: You have the choice of three an-
page 175} swers.

By Mr. Robertson:

Q. My question was based on your experience whether in
your opinion that failure was caused by some hidden or latent
defect or a blow and the Judge said you must answer that
question, and you can answer the question and then give your
1reason for your answer.

A. T would say a hidden defect.

Q. And why do you say that?

A. Because this patch of solder that is around here is ex-
actly what I see on the other end and has not been disturbed. .
The failure is inside of it. It is right at this point where she
let go and she came off which nobody could possibly see.

RECROSS EXAMINATION

By Mr, Allen, Sr.:

Q. I thought you said a few moments ago that you didn’t
know what happened to cause the accident.

Mr. Robertson: He still says so.

The Court: One second, Mr. Robertson. You ought not to
make that remark in the presence of the witness.

" By Mr. Allen, Sr.:
Q. What do you say about that?

page 176 }  A. That I said I didn’t know what happened?
Q. Yes.

A. T still say I don’t know what happened. As I said, I
have been looking at that and it is inside of the fitting and T
don’t know—it had to separate, I can see that.

Q. You don’t know what caused it to come apart?

A. No, sir. <

Q. Now you referred to the air line, said something about
if the air line were open, that there was nothing in the air line
like carbon or anything to close it, the thing couldn’t blow out
by the air pressure— wouldn’t blow out by the result of the
air pressure. Is that right?

A. T said I saw a failure in which the line was clogged up
in which this type of failure had occured and that on this line
that it was open and that there wasn’t a similar condition
existing.

Q. So this line wasn’t clogged up?

A. That is correct. .
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By the Court:. - o
Q. When did you see it? :
A. This line here?

Q. Yes. When did you examine it on the bus?
A. Saturday.

page 177 } By Mr. Allen, Sr.:
Q. All you “know is what you see there, the end
of that hose is slipped out of its fitting?

A. That is cerrect.

Q. Now with reference to the air there is an indicator om
the dashboard in front of the operator to show what air he
has in the tanks?

A. Yes, sir.

Q- What is the amount of air that is usually carried?

A. 105 pounds is the maximum pressure and she cuts back.
The compressor retains a pressure between 83 and 105
pounds.

Q. Now what is the lowest pressure at which you lese all
of your power—braking power?

A. The lowest pressure?

Q- Yes, the lowest.

A. Well, it depends entirely—you can activate the brakcs
with & pound% of air.

Q. Did you hear some gentleman say something about ’Ov
pounds a while ago?

A. Yes, but he is talking about making the brakes work.
I said activate them, make them move, but no power.

Q. I am talking about making the brakes work. Would you
say they would work some with as much as 20 pounds?

A. From my experience I would say a nimmum
page 178 § of 25 pounds or mdre.

Q- Now vou said in the matter of seconds he
wonuld lose the air with a sudden break of that kind?

A. Yes.

Q. How many seconds would it take vou to lose the air
down to 20 pounds?

A. T couldn’t answer that.

RE-DIRECT EXAMINATION.

By Mr. Robertson:
Q. After the break occurs is there anyway you can build

up pressure?
A No, sir.
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Q. Would you ;just be pumpmo it through the hole$
A. Just pumping it through the hole. _

‘Witness stood aside.

RAY H. MOORE,
being recalled on behalf of the defendant, testified as follows:

DIRECT EXAMINATION.

By Mr. Robertson:

Q. Mr. Moore, were vou preseént when they took this plece
of air line that came off of bus 677

A. T was.
page 179} Q. Did you examine it {o see whether it was
clogged?

A. T did.

Q. Was it clogged or not? . ,

A. It wasn’t. : R

Witness stood aside.

Mr. Robertson: We have a witness who has been sick in
bed. I knew he was sick in bed this morning and didn’t. wanI
to ask for a continuance on that ground. We have sent fo
him and and he is on the way here in an automobile. T #sk
the Court’s indulgence until he gets here.

The Court: Is there any other witness vou can put. on ‘in
the meantime?

Mr. Robertson: I think not.

The Court: I understand the defendant has closed its cgse
with exception of the one witness that is coming. He will
be put on when he comes here. In the mecantime I will, alIo’W
Mr. Allen to go on with his rebuttal.

ROLAND R. WILLIAMS,
called in rebuttal on behalf of the plaintiff, being
page 180 } first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Allen, Sr.:
Q. Mr. Williams, will you state your name?
A. Roland R. Williams.
Q. Have you been sworn?
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H. C. Baker.

A. Yes, sir.

Q. What is your occupatlon at the present time?

A. Salesman.

Q. For whom?

A. Hungerford, Incorporated.

Q. Hungerford Coal Company ¢

A. Yes, sir.
o Did you ever operate this bus involved in this acei-
ent?

A. T have, sir.
Q. When 'did you operate it?
. A. T worked it off and on from 1941—1940 to 1942.

Mr. Robertson: This other gentleman is here.
; The Court: Mr. Williams, you just stand aside a moment.

Note: The witness stood aside temporarily.

page 181 } H. C. BAKER,
called on behalf of the defendant being first duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Robertson:

Q. Mr. Baker, your name is H. C. Baker?

A. Yes, sir.

Q. Are you employved by the Virginia Transit Company?

A. Yes, sir.

Q. In what capacity?
. A. T-am a mechanic in the shop.

Q. How long have vou been working with the company
and the Virginia Elecetric & Power Company?

A. Since 1942.

Q. I believe at my request you got up out of bed to come
here this afternoon?

A. Yes, sir.

. Did you receive a call to go to the scene of the accident
in which bus 67 was in on the afternoon of June 5th at Third
and Grace streets?

A. Yes, sir.

Q. When you got there did you look at the bus to sce what
the trouble was? ‘

A. Well, the first thing I looked over when I got there when
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I saw what happened was to see if there was any-
page 182 } thing that might catch on fire and it wasn’t and
then to try to get the people away from around it.
Q. Did you take a look at the air line that has been talked
about in this case?
A. Yes, sir.
Q. What did you find to he the condition of that air line?
A. The air line had blown out.
g Was that air line on the back of the bus or the front
end?
A. Yes, sir, the back of the bus.

CROSS EXAMINATION. .

By Mr. Allen:

Q. You didn’t know whether that happened before the ac-
cident or in the accident, did you?

A. No, sir.

Witness stood aside.

The Court: That concludes your case?
Mr. Robertson: Yes.

ROLAND R. WILLIAMS,
resuming the stand for further examination, tes-
page 183 } tifies as Tollows :

DIRECT EXAMINATION.

By Mr. Allen, Sr.:

Q. Mr. Williams, how long did you say you operated this
particular bus No. 67%

A. T operated it off and on during the years 1940 to 1942.

Q. 1940 to 19422

A. Off and on during that time.

Q. During that time did you learn about the braking sys-
tem?

A. Yes, sir. You have to learn that before you can take a
bus out. -

Q. What was the brake system on this truck?

A. Well, the gears oper. ate———voul cluteh is operated by air
and the brakes are operated by air with the exception of the’
hand brake, which is mechamca]lv operated.

Q. Do you know whether or not the hand brake would stop
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}tlhat bus going at a rate of speed of 10 to 12 or 15 miles an
our?
- A. If it is in good working order, it will.

Q. The hand brake?

A. Yes, sir. .

By the Court:
page 184 } Q.. Stop it within what distance?
. A Running at what speed, you say?

By Mr. Allen, Sr.:

Q. Say 10 or 12 miles an hour? .

A. TIf it is in good working order it will stop in two lengths
of the bus.

Q. Suppose it was running 15 miles an hour?

A. Tt will stop within two lengths of the bus, 35 or 40 feet
running 15 or 20 miles an hour.

Q. Has the hand brake any connection with the air brakes?

A. No, none whatsocver.

Q. Do you know whether or not there is any indicator on
the inside of this bus to indicate the air pressure?

A. Tt is.

Q. Where is it?

A. On the dashboard. It is an instrument showing the
amount of air pressure on it at all times.

Q. What air pressure does it usually carry?

A. 1t generally cuts ouf when it gets around 90 to 100
pounds pressure. It cuts off when it gets around to that de-
pending how much you use vour brakes or vour doors, how
much air will stay up there. If generally ranges from 90 to
100 pounds pressure. '

Q. Do you know whether in the event of a
page 185 | breakage of the air line the air goes out all of «
sudden or still leaves enough air for one appli-

cation of the brake.

A. T have never had an air line to break with me, sir.

Mr. Robertson: No questions.

Witness stood aside. ' ..
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. J. H. DURHAM,
being récalled in rebuttal on behalf of the plamtlﬁ teshﬂed
as follows:

DIRECT EXAMINATION.

By Mr. Allen, Jr.: .

Q. I believe you stated your ocoupatlon ﬂllS mounnfr Q\l‘e
you familiar with the operation of these air line busses?

A. Yes—not with busses; I am with trucks.

Q. Give the jury some indication how long you have ’been
driving trucks and who you have been drwmo* for.

Mr. Robertson: If Your Honor please, I obJect to any
testimony from ﬂtns witness about the action of trucks.
" The Court: Unleds it has the same type of air line on it
that is shown here. ' e ,
Mr. Robertson: I would like for him to qu'alif'y him &8 an
expert. _ , T e
Mr. Allen, Jr.: That is what T am asking him
page 186 } now. :

Q. What kind of trucks?
A. Tt has the same as the bus has. I have worked for ’W M
Meclntosh for twenty years.

By the Court:
Q. What kind?
A. Magck trucks, Autocars, all 1 kmds
Q. Did you evér see one of thésé pieces of air line hke tlhat

(indicating) ¢
A. T had one to burst, a short one to burst on meé on an

Autocar.

Q. My qlhestlon was did vou ever use a truek Wlth an air
line on it on which this type of hose was used?

A. Yes, sir.

The Court: All right, Mr. Allen.

By Mr. Allen, Jr.:
Q. Now you stated to the jury vou had one of {hem bur qt

on you one, time?
A. I'had one burst on me from the compressor, ]ust at the

compressor.
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Mr. Robertson: I understand that was an entir ely differ-
ent type of equipment.

By the Court:
Q What kind of truck was it on?
A. An Autocar truck with an air compressor.
page 187 } thé same as on a Mack truck.

The Court Objection sustamed That is different kind o’f'
equipment.

Mr. Allen, Jr.: Judge, if you will recall they brought in
sestimony about’ street cars operated on the same punmple
'T'his man operated trucks that worked with brakes operated
by air. He has driven Mack trucks, but not busses.

The Court: What they used were experts to testify about.
it. 'This man is not an expert.

Mr. Allen, Jr.: This man had it to happen.

The Court: He has already testified one of the hose burst.

Mr. Allen, Sr.: We want to ask another question and if if
8 refused we want to make a record of it. We don’t want to
ask it in the presence of the jury, but want Your Honor o
‘pass on it before we ask it.

The Court: Gentlemen of the jury, will you step outside
for just a minute?

Note: The jury retired from the courtroom.

By Mr. Allen:
Q. Did those hose become disconnected all of a sudden and,
if 80, did you have enough time to apply your brakes and
stop the eqmpment"’
page 188} A. Yes, sir, I stopped it and parked it and
pulled the emergency brake and called the Auto-
car Company out of Petersburg and they come up and fixed
it?
Q. How fast were you going at that time?
A. I would say I was going 10 or 15 miles an hour, not over.
that.
Q. How quickly did the air go out?
A. Well, the air goes down pretty fast. I would say it
would take about three seconds for the air to go out.

Mr. Robertson: Same objection, Your Honor; entirely dlf-
ferent equipment. This man is not an expert.

The Court: I think the objection is well taken.

Mr. Allen, Sr.: We save the point on the oround it shows
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when a hose with this type of air equipment—a truck with
this type of air equipment and the hose becomes defective—
The Court: He didn’t say it was defective; he said it burst.
N Mr. Allen: The actions were all of a eudden just like
ere.
" The Court: Then your point is that if on .this different
type of truck that it took three seconds for the air line to
be so exhausted as not to afford a braking facility
page 189 } on an entirely different type of equipment and so
far as I know a different air system, except as
to this piece of pipe—
" Mr. Allen: No, sir, I understood him to say the truck he
was driving, while it was an Autocar, had the same air brake
equipment on it.
Mr. Robertson: He said the same principle. A railrcad
train would have the same principle.
The Court: All right, save the point,
Mr. Allen, Sr.: Let’s see what he said.

A. I say it is all the same; Bendn ‘Westinghouse.

Q. Do you know what kind of braking wstem was on this
bus here?

A. No, I don’t.

Q. What kind of air bral\es were on the truck that you were .
driving at the time it burst?

A. Bendix Westinghouse.
Q. Do you know whether that is the same as used on the

Mack truck?
" A. Yes, sir.

Mr. Robertson: This was a bus.

By Mr. Allen, Sr.:
Q. Then did this hose come unconnected all of a %udden

by the bursting?
page 190 } “A. No, sir, Jf was bursted because of heat.
Q. I said did it happen all at once?
A. Yes, sir, all at once.

The Court: ‘It is entirely different, Mr. Allen. You can
save the point. ‘ .

By Mr. Allen, Sr.:
Q. Did you hear any sound f1 om the blowing of the hole in

’che hose ?
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A. Yes, sir.

Q. Was the hose like this that I hold in my hand which is
Exhibit B.

"A. No, sir,’it was smaller.

Mr. Allen, Sr.: We:save the point. 4
Note: The jury returned inte the courtroom.
Witness stood aside.

Mr. Allerr: That is all, Your Honor.

Mr. Robertson: . Well, if Your Honor please, we offer
view. We.don’t ask for it, but offer it if the Court or jury
think it will be helpful.

The Court: If the jury wants to go and see that trnck
I will let them go, but if they don’t want to go T will mot re-
quire them to.

A Juror: I don’t £mik 1t would be necessary
page 191 | as far as I am cexcerned. '

The Court: That is the answer. Does that
conclude the evidence? I pra\sume you gentlemen have some
instructions.

Mr. Robertson: I have a mot\qn that T would Tike to make.

The Court: We can do that after the jury is discharged.

Note: The jury was dlscharoed untﬂ 9:30 o’clock A. ).,
February 1, 1949.

Mr. Robertson: The defendant moves the Court to strike
from the record and exclude from the jury all testimony i
the case upon the ground that no negligence of the defendant
has Leen shown wInch would support a verdict for the plain-
tiff. -
The Court: Overruled.

- Mr. Robertson: Exception for the reason stated.

Objections and exceptions to instructions.

Mr. Robertsorr: The defendant objects and ex-

page 192 | cepts. to. the gramting of any instructior for the
plaintiff upon the ground that mo negligence has

been shown on the part of the defendant which will support
a verdict for the plaintiff anct therefore there-is mo evidence
in the case to support any instruetion whatsoever for the
plaintiff.

s
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The defendant objects and excepts to the opening unnym-
bered paragraph of instruction No. 1 upon the further grounds
that it informs the jury that it is the duty of all such per-
sons to observe traffic signals and to keep their vehicles undey
reasonable and proper control, whereas the correct $_§@QQ—
ment of the law 1s to observe traffic signals and to exeregise
ordinary care to keep their vehicles under reasonable and
proper control. As presented by counsel for the plaintiff,
the instruction makes the defendant an insurer to keep. their
vehicle under reasonable and proper control.

The defendant objects and excepts to Instruction No. 1
upon the further ground that paragraph number 1 in the
instruction does not apply to the facts of this case since ob-
viously the defendant is not held to any such duty where it
involuntarily and helplessly runs through a red traffic hght

The defendant objects and excepts to palavraph numbey:.2

of instruction No. 1 upon the ground it makes
page 193 ! the defendant an insurer fo keep 1ts brakes in good

working order. The part of the instruction ob-
jected to should read: ‘‘Every motor vehicle operated upon
a highway should be equipped with brakes adequate to con-
trol the movement of and to stop such vehicles and reason-
able care must be exercised to maintain such brakes in good
working order.”’

The defendant objects and excepts in paragraph number 1
regarding the foot brake upon the ground that as presented
it makes the defendant an insurer to apply the hand brake
and this part of the instruection objected to should read:
¢“It is the duty of the operator to exercise reasonable care to
apply the hand brake.”

The defendant objects and cxeepts to the granting of In-
struction No. 2 for the plaintiff on the ground that it re-
quires the defendant to show how the accident occurred, which
is not the law. It tells the jury that the jury may now infer
from the injury that the injury was duec to some negligenece
of the defendant upon the res ipse loquitur theory when
the fact is that the defendant has met the requirements of the
res ipsa loquitur theory and the jury must now confine its
verdict to the eyidence and not base it upon any inference
whatever. The defendant further objects to the instruction
upon the ground that it tells the jury in effect that the de-
fendant must satisfactorily show to the jury freedom from

negligenec and thereby puts the burden of proof
page 194 } upon the defepdant to show it was not negligent,
which is not the law.

The defendant objects and excepts to the granting of In-
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struetion No. 3 for the plaintiff upon the same grounds urged
in the objection and exception to Instruetion No. 2. So far as
fthe res ipsa loquitur doctrine is concerned the defendant
has'met the requirements of that doctrine in this case. The
law is that the plaintiff must now prove negligence on the
part of the defendant and the jury is confined to the evidence
and ‘must not indulge in inferences.

'The defendant asks that the Instruction F' be given as
oﬁered and objects and’ excepts to the modification of the
instruction by the insertion in it by the Court. of the words
‘‘on account of such undiscoverable defect’’. The basis of this
ob,]ectlon and exception is that the instruction as offered
is ‘& correct statement of law since accidents happen which
cahnot be explained and since the defendant has shown in
theé exercises of due care under the law it should not be
held down to the proposition that the break occurred through
a hidden defect when it may have occurred from some other
¢ause.

pa-ge 195 } February 1, 1949.

"The Court convened pursuant to adjournment.

, Note: The Court read the instructions to the jury, counsel
for both parties argued the case and the jury then retired
to consider its verdict.

Mr. Robertson: The defendant further objects and ex-
cepts to the granting of Instruction No. 1 for the plaintiff upon
the ground that the following statement in the second para-
graph of subsection 2 of that instruction is an erroneous
statement of the law, that sentence being as follows: ‘‘If the
jury shall believe from the evidence that the defendant or
its operator of the bus failed to exercise ordinary care in
the performance of any one or more of the foregoing gen-
eral duties or that he failed to exercise ordinary care in the
performance of the specific duties with reference to obedience
to.the light signal or reference to the operation of the vehicle
with inadequate brakes or with reference to the failure of
the operator to.apply his hand brake or emergency brake,
then such operator was negligent, ete.”’

The defendant says there is no evidence to support the
statement quoted and that the statement quoted is further
erroneous to the pr e;]udlce of the defendant n that it singles

ye 1
[ i .
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out and emphasizes specific items of purported
page 196 } evidence to the prejudice of the defendant and in
effect amounts to an argument to the jury against
the defendant and without evidence to support it.
- The Court: Make a note that objection was made after
the jury retired.

Mr. Robertson: I would like the record to show I under-
stood Mr. Allen and I agreed yesterday afternoon that would
be stricken out and I thought it had been.

The Court: If so, it:had not been called to the Court’s
attention.

Mr. Robertson: I would like the record to show further
counsel for the defendant called it to the attention of the
Court as the Court was reading the instruction to the jury.

The Court: You called it to the attention of the Court after.
the Court had read it to the jury, that part of it.

Mr. Robertson: The Court hadn’t finished reading the in-
struction to the jury.

The Court: The Court states that is a very inopportune
time to direct attention to objections. The Court would like
to further state that all of the instructions were handed to
counsel for the defendant, who undertook to review them
and to make objections to them as a final check before they

were taken into court and read to the jury.
page 197 }  Mr. Robertson: That is correct.

Mr. Allen: All I have to say is that on my
carbon copy of that instruction the only corrections I have
are the words between the wor ds*‘ ‘the’’ and ‘‘operator’’ the
insertion of ‘‘defendant or bus”, and in the third line the
word ‘‘he”’ is stricken out and “‘they’’ inserted in lieu there-
of, and in the fifth line from the bottom the words ‘‘or emer-
gency” are stricken out of the instruction.

Mr. Robertson: On my carbon copy yesterday I struck
out on the second page of Instruction No. 1 which was given
me by counsel for the plaintiff the following words ‘“one or
more of’’ and substituted for them the word ‘‘any’’ and also
struck out the followmg words ‘‘or that the failure to exercise
ordinary care in the performance of the specific duties with
reference to obedience to the light 'signal or with reference
to the operation of the vehicle with inadequate brakes or
with reference to the failure of the operator to apply his
hand or emergency brake’’, and I had understood we had
agreed that. those words should be stricken out. It is true
I falled to . note that they had not been stricken out when
T examined the instruetions immediately before they were
given to the jury.
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" The Court: Let the record show all of this took place after
the jury retired.

page 198} Note: The jury returned into the courtroom:

‘with thg following verdict: ‘“We the jury on the
issue joined find for the pla.mtlff and assess damages at
$7,500,’’ and thereupon the jury was discharged.

Mr. Robertson: If Your Horor please, the defendant moves
the Court to set aside the verdict and enter up final judg-
ment for the defendant upon the ground the verdiet is con-
trary to the law and the evidence, without evidence to support
it, for crrors committed by the Court in the admission and
exclusion of testimony, for errors committed by the Court
in the granting and refusal and modification of instructions,
and if for any reason the motion to set aside the verdict should
be overruled the defendant moves the Court to set aside the
verdiet and grant the defendant a new trial on all the issues
in the case upon the ground that the verdict is contrary to
the evidenee and without evidence to support it for all the
reasons stated.

The Court: The motion will be overruled and judgment
entered on the verdiet.

Mr. Robertson: The defendant excepts for the reasons
stated.

page 199 § Virginia-

In the Law and Equity Court of the City of Richmond,
Part Two.

Doris Durhame o ;
V. i . '
Virginia Transit Compamy.

INSTRUCTION NO. 1.

The Court instruets the jury that all persons operating
motor vehicles upon public highways are required by law
to operate their vehicles in a careful and prudent manner,
exercising ordinary and reasomnable care for the safety of
others. It is the duty of all such persons to drive at =«
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careful and prudent rate of speed, not greater nor less than
is reasonable and proper, having due regard to the traffic,
surface and width of the highway and other conditions then
and there existing; to keep a proper lookout for other persons
or vehicles using the highway; to observe traffic signals and
to keep their vehicles under reasonable and proper control,
In addition to these general duties, at the time and place
of the accident here in question the following traffic laws
governing the operation of motor vehicles were in full force
and effect:

(1) Where signals, by lights, have been adopted to govern -
the movement of traffic, red indicates that traffic then moving
shall stop and remain stopped as long as the red signal is
shown. )

(2) Every motor vehicle when operated upon a highway
shall be equipped with brakes adequate to control the move-
ments of and to stop such vehicle, and such brakes shall be
maintained in good working order. Such brakes shall con-
sist of a service (foot brake) and a hand brake.

If the service brake (foot brake) for any reason not due
to the negligence of the operator or owner of the vehicle

becomes ineffective to stop the vehicle, it is the
page 200 } duty of the operator in the exercise of reasonable

care to apply the hand brake. If the jury shall
believe from the evidence that the defendant or its operator.
of the bus failed to exercise ordinary care in the performance
of onc or more of the foregoing general duties or that they
failed to exercise ordinary care in the performance of the
specific duties with reference to obedience to the light signal,
or with reference to the operation of the vehicle with inade-
quate brakes, or with reference to the failure of the operator
to apply his hand brake, then such violation was negligence,
and if the jury shall further believe that such negligence was
a proximate cause of the plaintiff’s injuries, then the jury must
find for the plaintiff and assess her damages in accordance
with the instruction herein on damages.

page 201 } Virginia:

In the Law and Equity Court of the City of Rlchmond
. Part Two.

Doris Durham
.
Virginia Transit Co.
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. INSTRUCTION NO. 2.

 The Court instructs the jury that where a person received
injuries from some means or instrumentality in the control of
the defendant which does 'not ordinarily occur where reason-
able care is used by the defendant, and the injury oecurs under
such circumstances that the defendant should have the means
of  determining how it occurred, and the plaintiff does not
hraveéithis information, then, the jury may infer that the in-
sury was due to some negligence of the defendant. They are
not obliged to draw such an inference but may do so. And,
‘in‘ the absence of evidence satisfactorily showing freedom
i‘rom’negligence, the jury may find a verdict for the plaintiff.
But on. the whole case the jury must believe from the pre-
ponderance of the evidence that the injury was due to the
negligence of the defendant, before they can find a verdiet
for the plaintiff.

i 1

page 202 } Virginia:

:"In the Law and Equity Court of the City of Richmond,
L Part Two.

Doris Durham . . ‘
L /8 . o
Virginia Transit Co.

i

g ‘ INSTRUCTION NO. 3.

. The Court further instructs the jury that if they believe
from the evidence that the bus ran upon the sidewalk and
struck the plaintiff while she was on the sidewalk, these facts
raise a prima facic presumption that the defendant was neg-
ligent, but they do not shift the burden of proof. When all
the evidence is in the question of whether the defendant was
negligent is for the jury to determine from all the evidence.
If the jury shall believe from a preponderance of all
the evidence that the defendant was negligent and that the
defendant’s negligence was a proximate cause of the plain-
tiff’s injuries, the jury must find for the plaintiff.
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page 203 } Virginia:

In the Law and Equity Court of the City of Richmond,
Part Two.

Doris Durham
v, ~
Virginia Transit Company.

INSTRUCTION NO. 4.

The Court instructs the jury that if you find for the plain-
tiff, you should award her damages in such an amount as
will fairly and adequately compensate her for the injuries she -
has sustained, not exceeding the amount sued for. In deter-
ming the amount of damages, you may consider the evidence
relating to bodily injury sustained by her, the nature and
extent of the disability caused by such injuries; the effect of
injury upon her health and nervous system, accordmg to its
degree and probable duration, and as likely to be temporary
or permanent; the mental and physical pain and suffering
which she has endured as a result of her injuries, and any
such pain or suffering which may reasonably be expected in
the future, and the amount which she has expended for medical
treatment.

page 204 } Virginia:

In the Law and Equity Court of the City of Richmond,
Part Two.

Doris Durham
v‘ R
Virginia Transit Co.

INSTRUCTION NO. B

The Court instructs the jury that the defendant was re-
quired to exercise ordinary care to avoid injury to the plain-
tiff in the operation of its bus; and what constitutes ordi-
nary care depends upon the facts and circumstances of a
particular ecase; ordinary care in this case being such care as
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a person of ordinary prudence might have exercised to avoid
injury to the plaintiff in the same ar similar circumstances.

page 203 § Virginia:

In the Law and Equity Court of the City of Richmond,
Part Two.

Doris Durham ", "
.. o
Virginia Transit Co.

INSTRUCTION NQ. C.-

The Court instructs the jury the burden is upeon the plain-
tiff to prove by a preponderance of the evidence that she was
injured by negligence of the defendant; and unless you be-
lieve from a preponderance of the evidence that the defend-
ant was guilty of negligence and that such negligence was
the sole proximate cause of injury to the plaintiff, you must
find your verdiet for the defendant.

page 206 } Virgimia:

In the Law and Equity Court of the City of Richmond,
‘ Part Twa.

Doris Durhanr
V-
Virginia Transit Company.

INSTRUCTION NO. D.

The Court instruets the jury if you are wnable fo determiie
from the evidence whether or not the injury to the plaintiff
was caused by negligemee: om the part of Virginia Transit
Company you must find yowr verdict for the defendant.
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page 207 | Virginia:

In the Law and Equity Court of the City of Rlchmgnd,
Part Two.

Doris Durham
v.
Virginia Transit Company.

INSTRUCTION NO. E.

The Court instructs the jury the law does not undertake to
hold someone liable for every accident; and in order for. Vlr-
ginia Transit Company to be held liable in this case the pla,m,-
tiff must prove the defendant was guilty of negligence W,Imc
proximately caused injury to her.” If it appears from the
evidence that neither the plaintiff nor the defendant was
guilty of negligence, then the law considers the injury to the
plaintiff an unavoidable accident; and Virginia Transit CQ,m-
pany cannot be held liable for an unavmdable accident.

page 208 } Virginia:

In the Law and Equity Court of the City of Rlchmondx l
" Part Two. "

Doris Durham
v, ‘
Virginia Transit Company
[

INSTRUCTION NO. F. .

The Court instructs the jury if you believe from the evi-
dence that the air line in question was purchased from ) re-
liable and reputahle manufacturer, and was of a type. ;}pd
character in general use in motor bus passenger tlanspor -
tion busmess throughout the country ‘and was received by
defendant in such condition that an inspection conductefl
with reasonable care could not and did not disclose any de-
fect in it, and that the air line was installed by the defendant
in the passenger motor bus involved in this case in a reason-
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ably safe manner, and was thereafter periodically inspected
by the defendant with reasonable care and did not develop
any defect which could have been discovered in the exercise
of ‘reasonable care, and that the air line nevertheless broke
on account of such undiscoverable defect and as a sole proxi-
mate result thereof the plaintiff was injured, then you must
find your verdict for the defendant.

page 209 } Virginia:

In the Law and Equity Court of the City of Richmond,
Part Two.

N s ’
Doris Durham
VA
Virginia Transit Company -
o

AL - INSTRUCTION NO. G.

[ ¢

The Court instructs the jury that the type of air line and
the methods of installation, inspection and maintenance of
its air line which were used by Virginia Transit Company on
June 5, 1948, were those in general use by similar companies
engaged in like business under substantially similar condi-
tions, and experience has shown that such type of air line and
such methods of installation, inspection and maintenance are
reasonably adequate to afford protection, and there is noth-
ing in the evidence to shown that the type of air line and the
methods of installation, inspection and maintenance which
were used by the defendant do not afford as high protection
as would have resulted from the use of any other known and
practlca] type of air line and methods of installation, inspec-
tion and maintenance; and ‘the fact that Virginia Transit
Company used the tvpe of air line and the methods of installa-
tion, inspection and maintenance which were in general use
among similar companies similarly situated under substan-
tially. similar conditions at the time the accident occurred, is
conclysive proof that Virginia Transit Company eterclaed
the -care required of it by Tlaw so far as its type of air line
and its methods of mstallatlon inspection and mam*enance
are concerned.

‘l,v..
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page 210 } Virginia:

In the Law and Equity Court of the City of Richmond,
Part Two.

Doris Durham

V.
Virginia Transit Company
INSTRUCTION NO. H.

The Court instructs the jury if you believe from the evi-
dence that the operator of the bus was confronted with a sud-
den emergency without negligence on his part, then he was
not required to exercise the same good judgment in such sud-
den emergency which would have been required of him in the
absence of such sudden emergency, but he was required to
exercise merely such judgment as an ordinarily prudent per-
son might have exercised in the same or similar circum-
stances.

., And if you believe from the evidence that the operator: of
the bus was confronted with a sudden emergency without neg-
ligence on his part, then the defendant cannot be held liable
for any error of judgment on his part in such sudden emer-
gency, if you believe from the evidence that the operator of
the bus exercised such judgment as an ordinarily prudent
person might have exercised in such sudden emergency.

page 211 } Virginia:

In the Law and Equity Court of the City of Richmond,
Part Two.

Doris Durham

v.
Virginia Transit Company
INSTRUCTION NO. I.

The Court instruets the jury vou must consider this case
solely upon:the evidence bhefore von and the law laid down in
the instructions of the Court, and you must not allow any
sympathy you may feel influence your verdict. A verdiet
must not be based in whole or in part upon conjecture, or
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surmise, of sympathy, but must be based solely upon the evi-
dence in the case and the instructions of the Court.

page 212 } Virginia:

In the Law and Equity Court of the City of Richmond,
A Part Two.

Doris Durham

v. . :
Virginia Transit Company !
INSTRUCTION NO. A.

The Court insfructs the jury the defendant is not required
to show by the evidence that it was not negligent; nor is the
defendant required to explain how the accident involved im
this case eccurred, since accidents: whieh cannot he explained
sometimes oceur.

Refused in this form.

Feby. 1/49.

page 213 { Virginiar

In the Bxw and Equity Court of the City ef Richmond,
Part Tweo.

Doris Durham, Plaintiff
7.
Virginia Transit Company, Defendant.

CERTIFICATE OF EXCEPTIONS.

I, Haskins Hobsom, Judge of the Law and Equity Court of
the City of Richmond, Part II, who presided over trial ow
January 31 and February 1, 1949, in said Court of action en-
titled Doris Durham, Plaintiff, . Virginia Transit Company,
Defendant, do certify that the foregoing Stenographer’s
Transcript, together with the sevemteem original exhibits
specified in said Stenographer’s Transeript and the forego-
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ing instructions which were given and refused at said iy}

is a true and correct tr anserlpt and report of all the ewdaqge,,
with accompanying exhibits, which was either gffered or in-
troduced at said frial; of all the instructions which wgre
granted and refused bv the Court at said trial; of all the in-
cldents of said trial; of all thq motions, obJect;ons and ¢ excep—
tions of the respectlve parties at said trial, and of the aet Qn
of the Court with respect thereto; ‘and sald Steno«rrap“hg S
Transcript and seventeen or:wmal exhibits gnd instr chgns
have been initialed by me for the purpose of identification.

I do furthel certify that the seventeen original eXhlbltb
which were mtrpduced in evidence as shown by the foregoing
Stenographer’s Transcnpt and initialed by me for the pur-
pose of identification are as follqws

Plalntlff s Ex. #1 PlctuLg of bus.

"' Plaintiff’s EX. #2 Picture showing Peo les
page 214 } Drug Store at gorner of Third and Grace
' ' Streets

Plaintiff’s Ex. #3 BPicture showing Grace Street.
Plaintiff’s Ex. 34 Picture showing Grace Street.
Plaintiff’s Ex. #5 Picture c=how1ncr Grace Street.
Plaintiff’s Ex. #*6 Ricture howmo‘ Grace Street.
Plaintiff’s Bx. #7 Picture showmg bus.
Plaintiff’s Ex. #8 Picturé showing bus.
Plaintiff’s Ex. #9 Picture showing automohile. .
Plaintiff’s Ex. #10 Picture showing wrecking truck.
Plaintiff’s Ex. #11 Piecture showino automobile and bus.
Plaintiff’s Ex. #12 Picture showmo bus.

Plaintiff’s Ex. #13 Picture showmo bus.

Plaintiff’s Ex. #14 Picture showmo bus.

DEFENDANT’S EXHIBITS.

Defendant’s Ex. A Picture showing bus.

Defendant’s Ex. B Picture showing piece of broken air
line.

Defendant’s Ex. C  Picture showing piece of new air line.

Said seventeen original exhibits mav properly be trans-
mitted to the Supreme Court of Appeals of Virginia as part
of the record in this case in lieu of certifying copies of said
Exhibits to said Court.

I do further certify that counsel for Doris Durham had
reasonable notice in writing from counsel for Virginia Tran-
sit Company of the time and place when the aforesaid Stenog-
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rapher’s Transeript, Exhibits and instructions would be ten-
dered to the undersigned for signature and authentication,
and that the said Stenog grapher’s Transeript, Ex-
page 215 } hibits and instructions were tendered to me on
the 22nd day of March, 1949, within less than
mxty days after entry of final ]udoment in the aforesaid aec-
tioni; and said Stenographer’s Transcript of the evidence,
together with said Exhibits and instructions, is hereby made
a part of the record in this proceeding.
Given under my hand this 22nd day of March, 1949. -

HASKINS HOBSON
Judge of the Law and Equity Court of
“the City of Richmond, Part II. ‘

page 216 } I, Luther Libby, Jr., Clerk of the Law and

E mtv Court of the City of Richmond, Part Two,
do hereby celtlfy that the foregoing is a true t1anscr1pt of
tae record in the case wherein Doris Durham is plaintiff and
Virginia Transit Company defendant, with the exception of
the original exhibits filed in evidence, and that the attor-
veys of record for the plaintiff had due notice of the inten-
tion of the defendant to apply for such transeript.

I further certify that the defendant has exeeuted bond in
the penalty of ten thousand dollars with all conditions of a
supersedeas bond.

Witness my hand this 12th day of April, 1949.

LUTHER LIBBY, TR,
Clerk.

Fee for Record $45.00. _
M. B. WATTS, C. C. »
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