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IN THE

· •· Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4764
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 12th day of June, 1957.
JOSEPH C. BASHAM,

Plaintiff in error,

against
LORENA T. TERRY, ADMINISTRATRIX, ETC.,
Defendant in error.

From the Court of Law and Chancery of the City of Roanoke

Upon the petition of Joseph C. Basham a writ of error and
supersedeas is awarded him to a judgment rendered by the
Court of Law and Chancery of the City of Roanoke on the
31st day of January, 1957, in a certain motion for judgment
then therein depending wherein Lorena M. Terry, Administratrix of the Estate of John M. Terry, Sr., deceased, was plaintiff and the petitioner was defendant; upon the petitioner,
or some one for him, entering into bond with sufficient security before the clerk of the said Law and Chancery Court in
the penalty of thirty thousand dollars, with condition as the
law directs.
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Filed in the Clerk's Office the 9th day of November, 1956.
MOTION FOR JUDGMENT.
'ro the Honorable S. L. Fellers, Judge of said Court:
The undersigned, Lorena M. Terry, Administratrix of the
Estate of John l\L Terry, Sr., deceased, respectfully moves
the Court for judg111ent against the defendant, Joseph C. Basham, in the sum of TWE~TY-FIVE THOUSAND DOLLARS
($25,000.00), which is due and owing for the damages, wrongs,
and injuries hereinafter set forth:

1. On Sunday morning, May 13, 1956 at approximately
!) :i30 A. l\L, John M. Terry, Sr., was riding as a passenger in
the front seat of a 1955 Mercury automobile owned by Sylvan
Lincoln-1\i[ercury Sales, Incorporated, and then being driven
with said company's permission by the defendant, Joseph C.
Basham, in an easterly direction along Shenandoah Avenue,
in the area from the Peters Creek bridg·e to Hodges Florists,
just within the corporate limits of the City of Roanoke.
2. At the approximate time and place aforesaid, the said
defendant, Joseph C. Basham, was under the duty to operate
said automobile in a careful, lawful and prudent manner, having· due reg·ard at all times for the width, traffic and use of said
street, and having proper respect for the life and limb of
other persons thereon or thereabout. The said depage 2 ~ fendant was under the further duty to drive said automobile at a moderate and safe rate of speed; to
keep and maintain said automobile under proper control at all
times; to keep and maintain a careful and proper lookout for
other vehicles on said street, especially cars that might be
parked thereon. Further, the defendant was under the duty
to be in such physical condition and mental alertness, unaffected and uninfluenced by any intoxicants, so as to be able
to operate and control said automobile in a careful, lawful and
prudent manner as aforesaid.
3. Notwithstanding the aforesaid duties, the said defendant
failed to operate said automobile with any care whatsoever,
but did instead drive it at a headlong, heedless, excessive, and
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unlawful rate of speed-in excess of 80 miles per hour.
Further, the said defendant failed to keep and maintain said
automobile under proper control; failed to keep and maintain a careful and proper lookout for other vehicles espe~ially
a 1946 Cadillac owned by Mrs. M. L. Craighead which was
properly parked along the southerly side of Shenandoah .A.venue in the neighborhood of house number 3634 facing east, the
same direction in which the defendant was proceeding.
Further, the said defendant was under the influence of intoxicants which adversely affected his ability to operate and control said automobile in a careful, lawful and prudent manner.
4. At the approximate time and place aforesaid, as a direct
and proximate result of said neg·ligent and unlawful acts,
omissions and condition, the said defendant, after passing the
Peters Creek bridge and while driving at a speed in excess of
80 miles per hour, began to swerve from one side of Shenandoah Avenue to another for approximately 450 feet at which
time it crashed with speed unabated head on into the rear of
the 1946 Cadillac which had been properly parked as aforesaid, the left wheels of said Cadillac being about 6
page 3 ~ feet from the hard surface of the street. The 1955
Mercury automobile, which the defendant was driving and which weighed approximately 3,600 pounds, struck
the 1946 Cadillac, which weighed approximately 4,000 pounds
and which had been parked in gear with its emergency brake
on, with such force and violence that the Cadillac was knocked
forward at least 66 feet, both the Cadillac and the Mercury
being totally demolished as a result thereof.
5. The acts and omissions of the said defendant, and the
driving of said automobile while under the influence of intoxicants, constituted gross negligence on his part, as a direct and
proximate result of which the aforesaid rear-end collision occurred, inflicting upon John M. Terry, Sr., severe, painful and
agonizing injuries resulting in his death 15 hours later. The
said John M. Terry, Sr., received multiple fractures of the
chest cage, fragments of the third and seventh right ribs penetrating the lung, the second through the sixth ribs on the left
side being also broken, causing internal bruises and hemorrhaging. In addition, Mr. Terry sustained a long, spiral fracture in the proximal third of the femur with considerable overriding and some rotation of the distal fragment, requiring the
application of an 18 pound traction weight and the insertion
of a Kirschner wire through the femur. An emergency tracheotomy was performed, blood transfusions were adminis-
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tered, but Mr. Terry died as a direct and proximate result of
the injuries sustained about 1 :30 A. M 1 May 14, 1956.
7. The said John M. Terry, Sr. was oorn on December 2,
1894 and according to generally accepted mortality tables had
a life expectancy of 16.38 years. He was survived by his wife
and five children, and was drawing retirement pay of $82.00
per month at the time of his death.
8. The undersigned, Lorena M. Terry, was duly appointed
Administratrix of the Estate of her father, John M.
page 4 ~ Terry, Sr., on September 10, 1956, as appears from
a certificate of qualification attached as '' Exlribit

A.''
WHEREFORE, by reason of all the afore said, the undersigned respectfully moves the Court for judgment against the
said defendant, Joseph C. Basham, in the sum of TWENTYFIVE THOUSAND DOLLARS ($25,000.00) together with
the costs of this proceeding.
Respectfully submitted,
LORENA M. TERRY, Administratrix
of the Estate of John M. Terry, Sr.,
deceased
JACK B. COULTER of
DODSON, PENCE & COULTER, p. q.
512 State & City Building
Roanoke, Virginia.

*
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Received and filed Nov. 21, 1956.
ERNA M. DARNALL
Deputy Clerk.
ANSWER.
To the Honorable S. L. Fellers :
For answer to that certain Motion for Judgment heretofore
filed against him by Lorena M. Terry, Administratrix of the
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estate of John M. Terry, Sr., deceased, the defendant, Joseph
C. Basham, comes and says:
(A) In so far as he is advised, the allegations of paragraph
numbered 1 are true and correct.
(B) The allegations of paragraph numbered 2, which paragraph purports to detail generally the several duties oi the
driver of an automobile, are denied in so far as they infer,
or purport to allege, the breach of any duty owed by the defendant to plaintiff's decedent.
( C) The allegations of paragraph numbered 3 of said Motion for Judgment are denied.
(D) The allegations of paragraph numbered 4 of said Motion for Judgment are denied.
.
(E) The allegations of paragraph numbered 5, wherein it
is stated, as a conclusion of the pleader, that the defenaant
was guilty of gross negligence, are specifically denied. The
defendant is not advised as to the truth or falsity of the remaining portion of said paragraph detailing the injuries suffered by plaintiff's decedent.
(F) The allegations of paragraph numbered 7 of
page 9 ~
said Motion for Judgment regarding the life expectancy of the decedent are emphatically denied, and deiendant insists upon strict proof thereof, as well as the remaining
allegations of said paragraph regarding· retirement pay drawn,
by decedent, etc.
(G) The defendant is not advised as to the truth or falsity
of the allegations contained in paragraph numbered 8, inasmuch as a copy of said certificate of qualification was not furnished him.
(H) For further answer to said Motion for Judgment defendant expressly denies that he violated any leg·al duty owed
by him to plaintiff's decedent, his father-in-law, upon the basis
of which any judgment could be recovered against him ; and
further specifically alleges that plaintiff's decedent was guilty
of contributory negligence which proximately caused or contributed to bring about the situation resulting in his injuries
and death. And, in addition thereto, if it is true, as alleged
in the Motion for Judgment in paragraphs 3 and 5, that the
defendant was driving the automobile in question while under
the influence of intoxicants, plaintiff's intestate not only assumed the risk in becoming a willing g·uest in the automobile
of his host, who was his son-in-law, but also himself participated in the drinking, which defendant insists bars his right to
recover.
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And now having fully answered said Motion for Judgment,
the defendant prays to be hence dismissed with bis costs in
this behalf expended.
JOSEPH C. BASHAM
By W. H. JOLLY
Of counsel.

•
page 32

*

Wednesday, January 30, 1957.

~

(A jury was duly empaneled and sworn).
By Mr. Kime: We move for a separation of witnesses.
By the Court: All right, sir. Take charge of the witnesses-Plaintiff's witnesses one place, and Defendant's witnesses, another.
By Mr. Kime:
e 'd like to see the Court in chambers before the opening· statement.

,v

(The following conference took place in chambers).
By Mr. Kime: First, may it please the Court, when the
witnesses are separated, we take it that that would mean ·also
Mrs. Terry, widow of John M. Terry, and the single daug·hter-who is not the Administratrix, and who is going to testify in this suit, likewise-be excluded from the court room.
By the Court: Any objection to that?
By Mr. Dodson: Our position is, they are in effect parties
to the suit. The suit was brought for their benefit, and by the
Administrator, and that they are not such witnesses as would
ordinarily be excluded.
By the Court: They become necessary parties
page 33 } only after a verdict has been ascertained, or when
there is evidence for the jury to consider an opportioning of the recovery-particularly, where they have not
been a party to the suit. I think I have to sustain the motion
to exclude them, if they intend to testify.
By Mr. Coulter: Isn't it a matter wholly discretionary with
the Court-and these witnesses know nothing about the accident?
By the Court: What do they intend to testify abouU
By Mr. Coulter.: As to the element of damages; their evidence would be directed toward that phase of it.
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By Mr. Kime: \Ve understand you gentlemen to say they
are not going to testify as to possible drinking, and what was
said to each? We have evidence, both in the Police Court
below, and also in the Husting·s Court-this man was ¢onvicted of manslaughter in a Hustings Court trial, and tliese
people testified as to material things. We '11 vouch the record
and go get it.
By the Court: If he goes into other matters besides thatthat one restricted to damages-I '11 sustain their motion to
exclude them. Note exception by Mr. Coulter.
By Mr. Kime: May it please the Court, before the opening·
statement, we want to call the Court's attention to Crawford
against Hite, which went up from the Twentieth
page 34 ~ Judicial Circuit, in 1940. The purpose in doing this
is to say to the Court, that Mrs. Terry, widow, was
confined for some period of time to the institution over at
Catawba for tuberculosis. She also, we understand, was
operated on for a cancer. In addition to that, Mr. Terry's
youngest son was critically injured in an accident that occurred in Canada, here sometime ago in 1955. He is at the present time at the Veterans' Admimstration. He's probably permanently and hopelessly injured. He doesn't even know he's
in the Veterans' Hospital. He's not able to comprehend anything at all. In addition to that, we also understand that 1\'Iiss
Virginia Terry, the young·est daughter, was in an accident.
Now, we want to say to the Court that, in au opening statement, we do not think it is proper, or it is fair, to go into any
details in regard to the financial status of the widow, or any
of the children of the late John M. Terry, or go into the matter of their physical c;ondition at all. That can be reached
after a verdict on the question of the apportionment of damages. We have a very technical situation here in this case, of
the sister-in-law who qualified-that's Miss Lorenia Terryas Administratrix of the estate of the deceased father, suing
her brother-in-law, who, of course, married her oldest sister.
Now, this is pretty much-as the Court can see-a family affair. And, as Mr. Coulter has just stated, all these parties
are distributees under the statutes-which we readily admit;
even the wife of the defendant is a distributee. And we want
to call the Court's attention to that case, and certainly evidence was introduced by both parties, and the court said-each
waived the rig·ht the other had to this suit, on account of the
fact both of them had done so, and the court sets
page 35 ~ out courses open to a trial court when a motion of
this character is made, and I would like to know if

s
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the Court is familiar with this case Y
By the Court: What is your J?O~ion !
.
By Mr. Kime: That th~y be hunted, ~nd not b~ permitted
to o·o into any of the details of the physical condition of the
widow, or the physical condition of any member of the decedent's family.
By the Court: Until when!
By Mr. Kime: Until the question of apportionment nas
been arrived at.
By Mr. Jolly: After the question of liability has been determined.
By the Court : You mean, then, you want the jury to first
fix a verdict, with the recovery, before they hear any evidence
as to what the apportionment would be!
By Mr. Kime: Yes, sir.
By the Court: Haven't they got a right to show earning
capacity of the deceased, and who was dependent upon him¥By Mr. Kime: Yes, sir.
pag·e 36 } By the Court : Evidence in chief Y
By Mr. Kime: They have got a right to that
much, but haven't got a right to go into the physical condition of this party. This case is in point.
By the Court: You gentlemen familiar with that!
By Mr. Dodson: Yes, sir. If your Honor please, we don't
intend to go into the question-as Mr. Kime stated it hereof the financial status of the widow. We would agree that this
is something that shouldn't be dwelt upon. However, nor do
we intend to dwell upon the pitiful condition of the son out
here at the Veterans' Hospital. "\Ve recognize that perhaps
that would be going beyond the bounds of propriety, there.
However, in this instance, the widow was confined at Catawba
for a longth of time, with tubercu,loses, and Mr. Terry, her
husband-the deceased in this case-made regular trips to
Catawba by bus to see her. We maintain that certainly we
can get that into the picture, in order that the jury may see
what loss she suffered by reason of the comfort and assistance and company that the husband was able to give her. As
I understand it-the law-there are three distinct classes in
the determination of it. First, is the pecuniary loss. This
doesn't affect the pecuniary loss, but it does affect, we submit,
the loss of care, attention and society, insofar as the widow
is concerned.
By Mr. Coulter: Furthermore, on the morning
page H7 } that this accident happened, they were going out to
see the son in the Hospital. We don't intend to
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go into the type of injury that the son had suffered. We feel
we are only entitled to say he was hospitalized-that was the
purpose of their visit; we have got to bring· in the fact that,
from time to time, they went.
By the Court: I think you would have a right to show that
the deceased went to call on his wife at Catawba.
By Mr. Kime : All right.
By Mr. Dodson,: Was planning on it that day, and did on
other occasions.
By the Court: As to the financial plight of the widow, or
of the incompetent son, that would be a matter to be shown
after the verdict is rendered by the jury, and if you are-it's
handled both ways-sometimes you have a verdict arid have
them apportion it in the verdict-or have a verdict and then
hear the evidence as to the apportionment, ancl I take it that's
what your motion is now.
By Mr. Kime: The court said that is a proper motion to
make in case something may enter the deliberations of the
jury.
By the Court: You gentlemen don't approve that motion,
that the jury will determine, first liability, and after having
rendered the verdict, hear additional evidence; if
page 38 ~ you desire to introduce it, as to the apportionment
of the verdict.
By Mr. Kime: Or the Court. We have no objections.
By Mr. Coulter: We'll be permitted to indicate where the
wife was?
By the Court: There's no question about that.
By Mr. Dodson: Dependency on her husband for support?
By the Court: There's no objection to that, is there?
By Mr. Coulter: As part of the loss of society, care, attention and society.
By the Court: I think you'd have a right to do ·that. But
don't go into any expense that these people were put to as to
her staying wherever she may be.
·
By Mr. Coulter: Hospital bills?
By the Court: Physical condition or thing·s of that nature.
Mr.Jolly: We simply don't want the jury to take into consideration any determination, first, the question of liability
of the case, and second, the amount of damages if thev find
there is liability. This poor woman who has had cancer and
T. B., and the poor son injur-ed in an automobile
page 39 ~ accident in Canada-that's about all, and it's a
pitiful case, but that has nothing to do with the
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issues in this case, as far as establishing those two pointsthat's all we are interested in. "re are not trying to unreasonably restrict counsel.
By the Court: I think, though, that a jury would have a
rig·ht to consider the fact that the widow doesn't have independent means of her own, and was dependent on him. If any
of you have any objections to make along those lines. "\Ve can
have another conference on it at the time-this is the best I
can rule on it in advance.
By Mr. Coulter: While we are in conference preliminary to
the opening statement, we would like to raise that point about
their opening statement. Vve notice they have subpenaed
a lot of records from the V. A. Hospital, of the medical background and history of the deceased, and we don't think that's
fair comment for them, at this stage at least, to try to go into
anything about isolated instances of Mr. Terry's medical
background.
By Mr. Dodson: Our position is that that material over
there is confidential. We don't have any idea what they have
in mind to try to pull out of what I understand is a voluminous file.
By the Court: I don't know what their plans are, either.
In that connection, do you intend to comment on it in your
opening· statementsBy Mr. Jolly: As to what's shown by those
page 40 ~ records Y
By the Court : Yes.
By Mr. Kime: I aon't think it's necessary to comment in
the opening statement. That would depend on the evidence
these gentlemen introduce; in that event that came up at th1-1
time by objection.
By Mr. Dodson : vV e would like it un<lerstood, insofar as
those records are concerned, what they have in mind. They
have subpenaed the records, and the Federal Statute provides they are privileged communications.
By Mr. Kime: May we state at this stage, if it please the
Court, I expect these gentlemen are more familiar with the
records. We have not had an opportunity to examine those
records, and those records were subpenaed under an order
of this Court, and broug·ht here for that purpose, and they
have the sc.me rig·ht to look at them we do, and we haven't had
an opportunity to look at them, and we understand this man
was under a pension. Now, we are told the $85 a month-and
the boy's had certain things-how that pension came about,
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and we also, of course, want to examine the records of the.
V. A. as to how the pension was fixed, and why it was fixed,
and that's only a question of incapacity of the deceased.
By Mr. Coulter: Consider different retirement pay-he
was earning as a Civil Service-as a veteran-I don't know
where the $85 ever came from.
page 41 ~ By Mr. Jolly: I think it was $85.
By Mr. Coulter: $82.
By Mr. Jolly: I think, Judge, wait till it comes up.
By the Court: It is all I can do-I can't anticipate what's
going to happen. At any time, of course, you gentlemen note
your exception, and then we'll have a further conference. Now,
does everybody understand the limitations in the opening
statements?
By Mr. Kime: May I call the Court's attention to one more
thing! You have a viewbox out there. Probably that viewbox is for the purpose of putting· X-ray plates or something
in it for exhibit. As we understand the law, you can't recover for suffering-simply mental ang·uish of the deceased.
By Mr. Coulter: That's for the purpose of showing the
injuries that this man sustained.
By Mr. Kime:
e are here and now admitting that, as a
result of that automobile accident.
By the Court: Well, the Court rules that you would have a
right to introduce evidence showing the nature of the injury,
insofar as it pertains to the accident itself. You may show
the force of any impact--blows of that kind.
page 42 ~ By Mr. Coulter: May it please the Court, cases
in point which ao say that the pain and suffering·
of the decedent, though not admissible for what he might have
suffered, are admissible to show the sorrow and mental anguish of the survivors. ,,re don't intend to develop that at
great length; we think they are entitled to see it-the jnry.
By the Court: ·wen, now, at the time that they are introduced, do you gentlemen wish the jury to be instructed at
that time, or in final instruction?
By 1\fr. Kime: I think in the final instructions, or during
the course of the development of the trial-of the evidencewe can make our objections.
By the Court: Well, I know, but at the time the pictures
are introduced, you can ask the Court to detail to the Jury
the purpose for which they are being· introduced, or do you
want to wait until the conclusion of the evidence?
By Mr. Kime: Explain to the jury at the time they are in-

,v

•
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troduced, and the jury would understand after being shown.
By the Court: Shown in connection with the happening of
the accident 1
By Mr. Kime: That's all.
page 43 } By the Court : And as far as 11?-ental anguish and
suffering on the part of the survivors, what do you
want to say concerning them f
By Mr. Coulter: We have an instruction to offer on that.
By the Court: That would come up in the final instructions.
By Mr. Coulter: If you said only part of it at one time.,
would that be fair Y
By the Court : I don't think so.
By Mr. Coulter: Can't we wait until the end, when instructions are usually given Y
By Mr. Jolly: It depends on how the evidence is introduced, and what character and type of evidence it is. We
might very well want to object at that time.
By the Court: Well, if you do, you just object, and we '11
go ahead and see.
By Mr. Kime: All-let us illustrate it by saying, all we
know of the witnesses summoned-they have three doctors
summoned. It doesn't take three doctors to tespage 44 ~ tify that the man died of internal injuries.
By the Court: I don't know.
By Mr. Coulter: You want to go into an explanation of that
nowT
By Mr. Kime: If that is the purpose-to put each one of
them on the stand.
By Mr. Coulter: Dr. Fisher was in charge; Dr. Parfushe was the admitting physician; Dr. Keeling performed the
operation-he was the lung specialist. We introduce-intend
to introduce X-ray into evidence.
By Mr. Kime: Is Dr. Parfus the same doctor at the Veterans' Hospital?
By Mr. Coulter: I don't know.
By the Court: Any question about the map? You going
to use it in the opening statement? We'll have to move it
back.
By Mr. Coulter : We '11 move it back. Buck Malcolm is here
to testify-identify it, and so forth. We intendBy Mr. Kime : We waive all that.
By the Court : If there is any question about
page 45 ~ it, let's take it up now. Why don't you introduce
the map by agreement f

Jos~ph C. Basham, v. Lorena T. Terry, Admx., etc.

13

,v

By Mr. Kime: All right with us.
By Mr. Coulter:
e have pictures to go with it.
:By the Court: Can they see them now-save a lot of time.
By Mr. Coulter: We wanted to specify the speed limit,
since it is not shown on the map.
By the Court: Not shown on the map?
By Mr. Kime: We'll admit that.
By Mr. Coulter: We'll exhibit the pictures to Mr. Kime
and Mr. Jolly. (Pictures are passed to Mr. Kime and Mr.
Jolly) The place from which he took these pictures-took
them from the criminal records-we don't intend to introduce
those-they are available.
By Mr. Kime: Cadillac, suppose it-call the map Plaintiff's Exhibit One.
By the Court: If you will identify each one of these each
time you use them, it will help to keep our records straight.
By Mr. Coulter: We are going to introduce
page 46 ~ those by the police officer who took the pictures.
By the Court: What else have you got?
By Mr. Coulter: Just the death certificate.
By Mr. Kime: That's all right.
( Court and Counsel return to open court).
page 47

~

MR. COULTE.R'S OPENING STATEMENT
ON BEHALF OF THE PLAINTIFF.

May it please the Court, gentlemen of the Jury: As the
Judge has already indicated, my name is Jack Coulter, and
along with me is my senior partner, Griffith Dodson. We
represent the estate of John ·M. Terry, Sr., deceased, who
is suing through his daughter, who has been appointed
administratrix of his estate-Miss Lorena M. Terry, sitting
here at the table with us. The Defendant is represented
by Mr. Kime-the white-haired gentleman in the back of the
room-and by Mr. ,v. H. Jolly. The Defendant is Joe C.
Basham, a son-in-law of the deceased. At the outset, let
me state that the opening statement is not evidence; it is
merely the introduction of the case to you gentlemen. So
bear in mind that what we attorneys say at the beginning
is merely an effort to acquaint you with what the evidence
will be as the case develops. This is a case growing out
of a tragedy-a tragic and inexcusable accident that happened last May 13, 1956, a Sunday morning, which happened
to be Mother's Day. It happened sometime around 9 :30
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A. :M. on Shenandoah Ave., some 1800 feet east of the Peters
Creek Bridge in the City limits, just south, on the southerly
side of Shenandoah Ave., across from the Hodges Florist
Shop. This map, which will be properly introduced into
evidence as the case develops, shows Shenandoah Ave. (Indicates) This is North, like an airplane view, for those who
may be acquainted with maps- as if you were
page 48 ~ looking at it from the top. This is north in this
direction ; and this is south; and this is west towards Salem and the Veterans Hospital; and this is east
coming into the City limits. Of course, it doesn't show the
elevation at all. At this point is the Hodges Florist Shop.
Right here is the Obenchain green house. Here is a concrete
walk. This is Point Zero, and the distance east from Point
Zero being the estimated point of impact. The location in
the center of the street of the point of impact-to the point
of impact-was off the highway from Point Zero. Your
distances are taken westerly and easterly, and those numbers
being in hundreds of f eet-200 from Point Zero-200, 300,
400, 500. Peters Creek bridge being way down here off the
map. Now, as the evidence develops, it should be borne in
mind that Mr. Terry is not available to testify, to give his
version of how the accident happened, or of any other details
about which this case is concerned. But the case, as it develops, will show that Mr. Basham, early Sunday morning
came by the house of Mr. Terry at #1566 Lafayette Boulevard, which is right at the end of Lafayette Boulevard, as it
runs into Cove Road. He came by to pick up Mr. Terry
some time around 6 :30 or 7 :00 o'clock in the morning, which
was not an unusual time for Mr. Terry. His whole pattern
of living had been one of getting up early. His background,
as far as the evidence will show, is that he got up every
morning about 6 :00 o'clock. Basham came by in a borrowed
1955 Mercury that had been loaned to him-with his company's permission, by the Roanoke Sylvan Linpage 49 ~ coln-Mercury Co. He then worked with the plan
of-during the day-taking his father, who didn't
have a car and badn 't driven for a number of years- taking· his father-in-law, who hadn't driven for about 15 years,
by to see his son, who was confined in the Veterans Administration Hospital, and to see, during the day, one of the other
members of his family-his wife, who was at the Catawba
Sanitorium. Now, after he came into the house and stayed
a while, they both left-Mr. Basham and his father-in-law,
1\fr. Terry-and they went toward the Veterans Administra-
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tion Hospital. "\Ve don't know the preci~~ rout~-until
they came to Shenandoah Avenue-but they went out Shenandoah Avenue-out this direction. They came to the
Peters Creek Bridge, crossed it, and saw a 35 mile-an-hour
speed sign going· up that hill. Most of you are probably
ac~1uainted with the sign-saying, ""Winding Hill." An<l
as they got to the top they decided to stop at the Casa Loma,
which is now known as Ken's Place. And they stopped and
had a beer. From there they went on into the V. A. Hospital.
It wasn't unusual for Mr. Terry to get into the V. A. Hospital at that hour; he was an ex-employee there; he had
worked there 15 years, and he had been going at this early
hour during the time his son had been confined. So they
went into the hospital and up to the ward and visited for an
indeterminate period of time. Thereafter they went to the
boiler room, either going back to their car to ride to the
boiler room, or walking to the boiler room. As you know,
the Veterans Hospital, is a spacious place. And they got
to the boiler room, and there Terry showed his
page 50 ~ son-in-law around, and introduced him to some
of his former employers, Walter Talliaferro and
George Beckner, who are here to testify. And thereafter
they left the boiler room-Mr. Terry, the passenger; Mr.
Basham, the driver. They proceeded out the V. A. Facility
road, past a 35-mile speed sign, went down the hill, and
Mr. Basham, trying to see bow fast he could make his car
go, attained a terrific rate of speed as he crossed the Peters
Creek Bridge-and a City limit sig11 saying· 25 miles an
hour. He was going at a terrific clip, and he was unable
to negotiate this turn that comes up-it's in this mannerso that at about in here somewhere he was on the wrong
side of the highway-the north side of the highway, not
g·oing straight-sort of slanted, to such an extent that a car
coming in this direction had to go off the highway, in expectation and apprehension of being struck-and in
compensation for his being on the wrong side, he came off
on the southerly side and went off the highway again, into
the dirt and g-ravel, and back again on the hard surface, and
off into the gravel part of it again, and ran right smackspeed unabated-into the rear end of a 1946 Cadillac that
had been parked six to eight feet off the hard surfaceproperly parked, heading in that direction-hitting that car
-4250 pounds-with its emergency on, as all the evidence
will develop; and being in reverse-it was knocked· 66 feet
forward, in front of the Obenchain Restaurant,-residence.
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Now, this whole accident was witnessed, and you can very
seldom have a case of this nature which was actually witnessed by a police officer-J. D. Smith-who was
page 51 r patrolling in that area, coming in this direction at the time the whole thing happened. He
will be here to testify, to tell you what he saw. In addition, we had-up here in this field, at a point 200 feet from
the highway-you had Marshall Bryarly and the young
17-year-old nephew, Tim Hodges. They were going to look
at a crow's nest. They saw the car coming around the
curve. You also have the driver of this parked car, Bruce
Redmond, inside the Hodges Florist Shop, buying flowers
for Mother's Day, being waited upon by Mr. Obenchain,
the brother of Mrs. Hodges, the proprietor. Mr. and Mrs.
Hodges were also in the vicinity-they didn't actually witness it; Mr. Obenchain and Mr. Redmond did. They are
here to testify. In addition, Mr. Frank Gibson, who lived
at this house, was in his yard, and he saw it happen. Those
witnesses will put the speed of the automobile conservatively
in excess of 70 miles an hour; some will put it higher than
that. Basham was knocked out of the car-unconscious.
Terry-you can imagine the force with which it crumpled
the front end of the Mercury, and his speed-having met
t)le resistance of the car-collided, still going forwardhis chest was crushed, practically all of his ribs were broken
-some of them penetrating into the lung. He had a hemothorax and a pneumthorax-medical term for chest cavity;
'' pneumo-'' meaning '' air in'' ; '' hemo-' ' meaning ''blood''
-''blood in' '-blood in his chest. He had a terrible spiral
fracture-of the femur, or the right leg-indicating the
terrific force of the impact-which was fractured
page 52 ~ to such an extent that there was considerable
overriding and displacement. Doctors are here
to testify to that. His breathing was greatly impaired. He
was in a state of traumatic shock, and he died 15 hours
later. Now, all cases of this type are divided into categories
-liability and damages. This is the type of evidence that
·wm be adduced-as to the liability and as to the damages.
The statutory limit in a wrongful death case is $25,000. It
may sound like a lot of money, but death is the extreme
type of personal injury. Terry was 61 years of age at the
time of this accident. He had worked at the V. A. Hospital
for a period from 1940 to 1954--the early part of 1955age of 60-and at 61 he was retired and drew a retirement
pay, at the beginning, of $72, and later it was raised to $82.

Joseph C. Basham, v. Lorena T. Terry, Admx., etc.

17

Because he worked for the Government, he did not qualify
for S'ocial Security, and payments were deducted from his
pay during the period of employment, and upon his death
these benefits were immediately cut off. As you will be
properly instructed at the time, one of the elements of damage is pecuniary loss-what would be his probable earnings during his probable lifetime. $82 a month was cut off
instantly at his death, though he did receive some small
refund for the amount of contributions that had not yet
been received. Testimony will show his probable life expectancy is based on scientific tables-mortality tables from
a life insurance underwriter, that his life expectancy would
have been anywhere from 13 to 17 years, so that puts it
right there-multiplying that out-of $13- or $17,000. As
you will probably be instructed at that time,
page 53 ~ damages in a wrongful death case, include, in
addition to pecuniary loss, the loss for affection,
care and society-we will maintain, when the time comes,
that amount should equal the amount he brings into his family. In addition to that, the law allows a sum by way of
solace and comfort, to take care of the sorrow and suffering
and mental anguish of the survivors. Terry was survived
by his widow, age 49, and by five children-Virginia, age 20;
Lorena, age 26-the Administratrix, living at home; by
Robert, age 24, who was living in Cincinnati, and attending
night school and working in the daytime; John, Jr., age 23,
who is still confined to the V. A. Hospital; and by Mary
Elizabeth, age 27, the wife of the Defendant. After his
retirement, Mr. Terry concentrated his activities in his home
garden; he was a farmer by inclination and training, had
farming tendencies before he went to work for the V. A.,
where he earned between $200 and $250 a month. He was
farming about a three-acre plot at the time in the City of
Roanoke-more than the normal amount of home gardening.
His activities were concentrated on that. He bought groceries. He helped do the washing. He was a cook, too. He
went to school as a cook, and worked as a cook during his
lifetime. However, later on, he was intent on going to and
from-by bus-to the Catawba Sanatorium and back home
again, visiting his wife, where he went frequently and regularly. Btit we don't want to paint him as a Simon-pure individual. He was a man like any of us-not without his
faults. He wasn't a perfect man-none of us are; but for
his good deeds and bad deeds, he will stand to
page 54 ~ answer in another court. It is your function, and
your attention in this case should be maintained
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in focus on the issues, which are: How this accident happened that brought about this man's death; the negligence,
the gross negligence, the shocking negligence of the defendant, for which he should be held accountable; dam~ges which
should be awarded to this widow and her children when all
things are considered-the terrific speed of this car, the pecuniary loss, and loss of care, attention and society and
solace, of mental anguish and sorrow, ,ve believe, when the
time comes, that you will find the amount of $25,000 little
enough indeed.
MR. JOLLY'S OPENING STATEMENT ON BEHALF OF
THE DEFENDANT.
As you have been told twice-first by the Court, and then
by l\Ir. Coulter in his opening statement, Mr. Kime and I
represent the Defendant in this case. As a matter of fact,
you might say we represent both the defendants. Mr.
Basham, seated over here at the table, is the son-in-law of
the deceased-who was a passenger in his car at the time
this accident occurred. His wife is Mr. Terry's daughter
-this young lady (Points) who is the Administratrix, and
who has brought this suit, is Mr. Basham's sister-in-lawor, his wife's sister. I said actually we represent both the
defendants. Gentlemen, the real defendant in interest in
this cas is not Mr. Basham. As a nominal defendant, he's
the means throug·h which the Plaintiff in this case is reaching the real defendant, which is the Aetna Oaspage 55 ~ ualty & Surety Co., which carried a liability policy
. on Sylvan Lincoln-Mercury automobiles. As ]\fr.
Coulter told you, at the time of this accident, Mr. Basham
was employed by Sylvan. He was a used car salesman,
an<l at the time the collision occurred, he was driving an
automobile owned by the Lincoln-Mercury people, and being used with the permission of the Lincoln-Mercury people,
by Mr. Basham. Now, under the liability insurance policies,
and the laws of Virginia, not only is the owner of an automobile, or the named-insured, covered by the liability policy,
but also any person who is using the automobile with his
permission or consent, is covered under that same policy.
Now, liability policies differ from certain other types of insurance policies. A life insurance policv, fire insurance
policy, hospitalization policy-all that's necessary to recover
under that policy is to show that you have suffered a loss,
and that you are covered' by the insurance. Now, in the
case of a liability policy, the person who is injured or who

Joseph C. Basham, v. Lorena T. Terry, Admx., etc.

19

is claiming a recovery-in this case, Miss Terry, the Administratrix of her father's estate-has to show that the
loss she has suffered, or her father suffered-in this case,
his death-was caused, or brought about by the gross negligence of Joseph C. Basham, the named defendant in this
case. Now, the Court will instruct you at the proper time
on the law applicable to the facts presented to you from
this witness· stand. I would like to say this : The Court is
going to instruct you that if the evidence shows you that
Mr. Terry owed the duty to exercise reasonable
page 56 ~ care for his own safety when riding as a passenger in this automobile-and at that point I want
to make a statement to you: We are not contesting in any
way, shape or form the facts surrounding this accident. By
that, I mean what's shown on this map-where the accident
happened, who was driving the automobile, the speeds that
will be testified to by Mr. J. D. Smith-Officer J. D. Smith
-who was an eye witness to this accident, who happened
to be driving down Shenandoah A venue when the accident
occurred, as well as the evidence of these other witnesses
who were in the general vicinity of the scene. We are not
contesting that, gentlemen. There is no question where the
accident happened, how it happened; there was a terrific
impact into this parked Cadillac; it was knocked 66 feet..:_
and all inferences to be drawn from that, as far as the
'physical facts of the accident are concerned. We will get
that out of the way, as far as this Defendant is concerned;
we are not contesting that at all. We are the defense in
this case, and the reason you are here to try this case is
simply this: This is a very peculiar situation, as you have
already realized, where a sister-in-law brings a suit against
her brother-in-law for the death of the named-defendant's
father-in-law. There will be evidence from this stand, and
particularly I want to comment on what Mr. Coulter said
about Mr. Terry not being here to testify. But there will
be evidence from this stand of Officer Smith, who is the only
eye witness who is a trained, experienced investigator that
investigated this case from beginning to end.
page 57 ~ Officer Smith will tell you what Mr. Terry said
about this accident, and we want you all to do
just one thing· : to listen to this evidence ; to listen to the
evidence surrounding the circumstances of these parties as
to where they had been, as to what they had been drinking on
the morning this accident occurred, and make up your own
mind as to whether it's just and proper to bring in a verdict.
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Robert Keeley.
Now, the plaintiff, in her motion for judgment, has alleged
that the Defendant was under the .influence of intoxicants
which adversely affected his ability to operate and control
said automobile-referring to the wreck-in a careful, lawful
and prudent manner. And in another place, the Plaintiff
alleged that the acts, or omissions of the Defendant, and the
driving of said automobile, while under the influence of
intoxicants constituted gross negligence on his part. Now,
keep this in mind: On the statement Mr. Coulter has made
-from '' around 6 :30, or earlier, as the evidence will develop' '-and you are the gentlemen who will determine what
the evidence in this case is-these two men had been riding
around in the automobile that Sylvan had turned over to
Mr. Basham, from six or six-thirty, or earlier, until ninethirty, when this accident happened on Sunday morning;
and the evidence will be what they had done, and what
they had consumed-and I use the word ''they'' advisedlyfrom this witness stand. I am not going to take up any
more time. V/e are going to get this case-keep it moving
as fast as we can, and you gentlemen, after you have heard
all this evidence, we are confident you will agree with us that
the just and proper thing to do in this case, and
page 58 ~ under the circumstances, is to bring in a verdict
for both the defendants-the named defendant, and
the Aetna Casualty & Surety Co.
page 59 ~

ROBERT KEELEY,
a witness of lawful age, after being· sworn, depose&

as follows:
DIRECT EXAMINATION.
By Mr. Coulter:
Q. Will you state your name 7
A. Dr. Robert Keeley.
Q. And you are a practicing physician?
A. Yes, sir.
Q. Where do you reside T
A. I live at #510 Twenty-eighth St., Southwest, Roanoke,
Va.
Q. Of what medical school are you a graduate?
By Mr. Kime: We waive the qualifications.
page 60 ~ By the Court: Qualifications are waivedwhich means to the jury, he is an accomplished and
recognized physician.
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Robert Keeley.

By Mr. Coulter: May it please the Court, may we ask
him one question as to his specialty Y
By the Court: Yes, sir.
By Mr. Coulter:
Q. What is your specialty?
A. I am-I practice general, and thoracic surgery.
Q. And what is thoracic surgery?
A. Primarily, diseases of the chest and lungs and heart.
Q. Were you called into consultation in the case of John
M. Terry, Sr.?
A. I was.
Q. Do you recall the day f
A. I believe it was May 13th, as I recall.
Q. That was a Sunday T
A. Yes, sir; it was a Sunday.
Q. You would normally be at the Jefferson Hospital?
A. That's rig·ht.
Q. And why were you called into consultation T
A. Dr. Marcellus Johnson usually takes care of this type
of case at the Lewis Gale, and he was out of town, and I was
called as an emergency by Dr. Fisher, to see Mr. Terry.
Q. What time of day, do you recall was it, you
page 61 ~ first saw Mr. Terry?
A. About one-thirty in the afternoon.
Q. What were his injuries T
A. "Tell, when I first saw Mr. Terry, he was in leg traction,
and appeared to have some damage to his leg. He was in some
respiratory distress-he had difficulty in breathing. His
color was poor ; in other words, he was cyanotic-was not
getting an adequate amount of oxygen, by his appearance.
Q. What does '' cyanotic'' mean?
A. Bluish color, which indicates that the blood is not carrying enough oxygen to the various parts of the body. His
respiration-breathing-was of a nature which indicated that
it was ineffective.
Q. In what way?
A. Well, a termBy Mr. Kime: May it please the Court, all this is admitted.
I don't-we object to going into great detail on it.
By Mr. Coulter: We are not going into detail of the injuries that the man sustained.
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Robert Keeley.
By the Court: The jury may consider the injury. Such
injuries may show, or reflect, impact or violence, or blow that
caused the injuries. It is admitted that he deceased is now
dead and all of that is not before you to determine. Go
ahead, and make it as brief as possible.
page 62 } By Mr. Coulter :
Q. In describing his injuries, will you concentrate on his ribs, fractures Y
,
A. He had almost all his ribs fractured at the right, which
rendered the bellows action of the chest ineffective.
Q. ·what about the ribs on the left?
A. Left ribs also fractured-demonstrated by X-ray-but
it did not compromise the bellows action of the chest as much
as this collapsed part on the right.
Q. Did any of the fractured ribs penetrate organs or tissues
beneath the rib structure itself?
A. That was not apparent to me, but final examination, I
believe, showed that he had bleeding in the right chest, and
eventually he had an air leak on the-in the left lung.
Q. And this briefly-without going into the details, what
<lid you do¥
A. We made an opening into his windpipe so that his
breathing could be made !!lore effective, and we tried to fix
this collapsed chest by attaching an instrument to it, and
from that, attaching it to a device which would keep it in a
stable position.
Q. Could you describe for us the manner by whic.h he
was bleeding, or by illustrationBy Mr. Kime: We object to that question, and base our objection upon the fact that we admitted this man suffered multiple injuries of the chest, that he suffered multiple injuries
to the body, that his right femur was broken and shattered,
that he died as a result of it, and we think we have
page 63 ~ gone into enough detail.
By the Court: I sustain the objection.
By Mr. Coulter: Do I, understand, Mr. Kime, that you
admit he had these multiple injuries of the chesU
By Mr. Kime: Yes, sir; and they came fromBy Mr. Coulter: And that the death was occasioned by
this accident f
By Mr. Kime: Yes, sir.
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Robert Keeley.
By Mr. Coulter: And that he died fifteen hours later?
By Mr. Kime: Yes, sir.
By Mr. Coulter: And, also, it must have been a terrific
impact that caused it?
By Mr. Kime: Yes, sir.
By Mr. Coulter:
Q. Did you have any occasion, Doctor, in the operation you
performed, Dr. Keeley, did you have occasion to be close to
his mouth and nose?
A. Yes, sir; I was necessarily right over the windpipe when
an opening was made into it.
page 64 ~ Q. How long was the operation¥
A. Less than half an hour.
Q. During that period of time, could you detert any odor
of beer or alcohol?
A.
ell, I did not.
Q. That's all.

,,r

CROSS EXAMINATION.
Bv l\Ir. Kime:
·Q. Dr. Keeley, can you detect the odor of vodka 1
A. Ordinarilv not.
Q. Can you detect the odor of grain alcohol?
A. No.
Q. Your business was to render to this man such assistance
as you could as a physician?
·
A. That's right.
Q. You didn't take his blood test at all, did you?
A. No, sir.
Q. And you didn't hem· it suggested by anybody, did you?
A. No. I, of course, was not present all of the time. ,ve
were concerned primarily with breathing.
Q. Certainly you were. ·what time you operate on him?
A. I think, about three o'clock in the afternoon.
Q. In other words, then, this man had gone from the time
he was injured to-approximately nine-thirty to three o'clock,
before you operated on him?
A. That's right.
Q. That's all.
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Robert Keeley.
page 65

~

By Mr. Coulter:
Q. Doctor, may I ask you to refresh your recollection-to look at the record to determine the time the operation began f
A. The operation began 2 :01, and ended at 3 :00 P. M.
Q. Can you detect the odor of beer?
A. Yes, sir ; I can.
Q. That's all.

By Mr. Kime:
Q. You're not telling the jury he didn't have beer? Did
you hear Mr. Jack Coulter make a state·ment to the jury that
he did have a beer?
A. I heard no such statement.
Q. He did make such a statement in his opening statement.
He said that-and you didn't detect anything?
A. I said before that I was primarily concerned with doing
something immediately for the man.
Q. You weren't running a beer test?
A. I did not.
Q. That's all.
W"itness stands aside.

By Mr. Coulter: vVe move for the acceptance into the evidence of the death certificate of Mr. John M. Terrv.
By Mr. Kime: No objection.
"'
By the Court: Let the record show the admitpage 66 ~ tance into evidence of of the death certificate.
(Death certificate marked Plaintiff's Exhibit #1)
By Mr. Coulter: May it please the Court, we understand
further that there is no objection to the admission of this
map, which Mr. Malcolm drew; that it is to scale; thatBy Mr. Kime: Like whatever Mr. Malcolm says it was.
By Mr. Coulter: These cars are to scale. Trying to say
what you'd say from the time-the one thing that isn't on it
is location of speed signs. Shall I state that f
By Mr. Kime: All rig·ht; if Mr. Malcolm knows, perfectly
all right; yes, sir.
Bv Mr. Coulter: That there isBy the Court: Suppose one of you take the witness stand.
By Mr. Kime: Everything about your maps is accepted.
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C. B. MALCOLM, JR.,
a witness of lawful age, after being duly sworn, deposes as
follows:
DIRECT EXAMINATION.
By Mr. Coulter:
A. Would you indicate for us where the speed limit signs
are located, going out of the City of Roanoke topage 67 ~ ward the Veterans' Hospital, approximately?
A. Yes, sir. There is a speed limit sig·n, marked
Speed Limit 35-winding road-on the north side of the highway looking west, about 250 feet west of Peters Creek, which
is visible to westbound traffic.
Q. Coming east from the Veterans' Facility, or Veterans'
Hospital, into the City of Roanoke, what speed limit signs
are posted?
A. There is a sign-Speed Limit 35-posted on the south
side of the highway opposite the main part of the Veterans'
Administration buildings, which is visible to eastbound traffic
going towards the City.
Q. Is that roug~ly about the top of the hill?
A. It's approximately the top of the hill, about half a mile
from the City line-Peters Creek.
Q. And what sign is at Peters Creek?
A. There is a City limit-Roanoke sign-which contains
Speed-25 miles An Hour. This sign is located on the south
side of the road, just west of the creek, visible to City-bound
-eastbound-traffic.
Q. Is there a further sign-about radar?
A. Yes, sir. This is a sign-Speed Checked By Radarwhich is located on about 12 feet out from the south end of
the macadam, and about 80 feet east of Miller St.
Q. Miller St. is down here before you get to Honeysuckle
St., is that right?
A. ]\filler St. being about 230 feet east of Peters Creek.
Q. East of Peters Creek? You took these piepage 68 ~ tures, Mr. Malcolm? (Mr. Coulter exhibits photographs to witness)
A. I did.
By Mr. Coulter: And agreedBy Mr. Kime : We admit the pictures.
By tl1e Court: Let the record show the map is prepared
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by l\ir. C. B. Malcolm, Jr., and admitted in evidence without
objection, and along with these photographs, marked Plaintiff's Exhibits #2, #3, and #4, which are also admitted
without objection. And the map will be Exhibit #5.
1

Witness stands aside.

J. D. SMITH,
a witness of lawful age, after being duly sworn, deposes as
follows:
DIRECT EXAMINATION.
Bv :Mr. Coulter:
•Q. Will you state your name?
A. Jack Dempsey Smith.
Q. You 're in the Traffic Department f
A. Yes, sir.
Q. Police force of the City of Roanoke f
A. Yes, sir.
Q. How long have you been in the Traffic Department, Mr.
Smith?
A. Approximately 16 months.
Q. How long have you been with the Police Depage 69 ~ partment?
A. Since June-April-correction on that: since
February 1947.
Q. Let me call your attention to the morning of May 13,
last year-195'6---about somewhere around 9 :30 in the morning. ·were you working in a patrol car in the Northwest section of the City of Roanoke 1
A. Yes, sir.
Q. What street were you on Y
A. Shenandoah Ave.
Q. And in what direction were you headed?
A. West.
Q. Towards· Salem Y
A. Yes, sir.
Q. What was the weather condition that morning?
A. Bright, su~-shiny day-pretty day.
Q. At about this time-9 :30 in the morning----did you wit·
ness an accident Y
A. Yes, sir.
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J. D. Smith.
Q. Where did it happen?
A. It was some distance west of 36th Street on Shenandoah
Ave.
Q. In front of what florist shop ·J
A. Hodges Florist shop.
Q. Will you describe what you saw, Mr. Smith?
A. I was behind a Buick automobile, traveling in a lane of
traffic, and this Buick automobile left the hard surpage 70 } face road to the right, and at the time he left the
hard surface road, I got a clear view of the highway in front, and I seen this Mercury automobile swerve to
the left, then to the right, leaving the hard surface, and come
back on the hig·hway again, and then back off, and striking the
rear of the Cadillac automobile that was parked off the hard
surface of the road.
Q. Where were you? Let's look at this map for a while, Mr.
Smith. (Mr. Coulter indicates to witness on map) The yellow
is Shenandoah A ve--the hard surface in here---shoulder of
the road-Hodges Florist shop-Obenchain. Where were you
when you first saw the Mercury automobile, approximately!
A. I was just past the intersection of 36th St., about in this
position here.
Q. Place an X. Where was the car you were following in
the lane of traffic, how far ahead was he?
A. Four or five cars ahead of me.
Q. And what occasioned him to g·o to the right-that would
be to the north?
A. I don't know; I imagine he seen this car coming same
as I did ; he left the road.
Q. Was the Mercury on the north side, on the wrong side
of the highway?
A. No, sir; I didn't see the Mercury automobile cross the
dividing line.
Q. But the car in front of you did go off to its right f
A. Yes, sir.
Q. When you first saw the Mercury, where was
page 71} iU
A. (Witness marks map}.
Q. And what was the path from there?
A. You want me to mark the map?
Q. Go ahead.
A. (Witness marks map).
Q. Where was the Cadillac car, Mr. Smith Y
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A. It was parked just east of the driveway to house number ·#3634-just cleared the driveway.
Q. And how far was it knocked Y
A. Have a distance of 22 yards.
Q. How had it been parked with reference to the hard surf ace of the highway 1
A. It was parked parallel to the hard surface of the street,
approximately four to six feet from the hard surface. It was
well clear of the hard surface-traveled portion of the highway.
Q. What part of the car was four to six feet from the hard
surface!
.A. It would be the left side of the automobile.
Q. From what you saw, and from your investigation, did
you estimate the speed of the Mercury?
A. Yes, sir ; I did.
Q. What estimate did you put Y
A. I estimated the speed to be 80 miles an hour, or over.
Q. What persons did you :find, in or around the Mercury T
A. I found Mr. Basham, who had been thrown from the
vehicle on the driver's side; found Mr. Terry on
page 72 } the right side of the front seat, still in the aut9 ..
mobile, and Mr. Craighead, who was in the Cadillac
automobile, which was parked. At the time I found him, he
was out of the car in a standing position.
Q. In conducting your investigation at the scene, did you
:find from the debris in the road, and marks· on the highway,
how far it was that the Mercury was out of control?
A. The tires-point of contact where the Mercury automobile left the hard surface of the road on the right was i55
yards from the point of impact.
·
Q. A hundred and fifty-five yards Y
A. Yes, sir.
Q. Now, look back at the map. You have your X marks 200
feet-that would be in the 155 yards-would put it way back
here, is that correct Y
A. Yes, sir.
Q. This X mark should be back here Y
A. Yes, sir.
Q. Would you correct iU
('Witness leaves the stand and marks map).
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J. D. Smith.
A. Each mark indicates how many feetf
Q. A hundred feet.
A. That would be about 455 feet.
Q. These marks should be projected back to there, is that
correct?
A. Leaving the hard surface here, it was off the hard surf ace for a distance of approximately 50 yards. Each one is a
hundred feet?
page 73 ~ Q. That is right.
A. Came back on the hard surface, and left
again.
·Q. Was there anything else that directed your attention to
the Mercury in the beginning f
A. No more than the fact that his automobile was directly
ahead of me, leaving the hard surface, and then my own vision of the automobile coming at me.
Q. What brought your attenton to the fact it left the hard
surface of the road?
A. Cloud of dust he had kicked up back at that distance;
the car was in a swerving motion. When he got back on the
hard surface, it was out of control-traveled out of control
until he left the hard sudace again-come in contact with the
Cadillac.
Q. You take some pictures of the two vehicles involved f
A. Yes, sir.
Q. I hand you two pictures of what purports to be the Cadillac T Are those the pictures you took f
A. Yes, sir.
Q. Is that the Cadillac involved in this accidenU
A. That is the Cadillac automonile.
Q. Does this fairly portray the way the Cadillac looked
after the accident?
A. Yes, sir.
Q. Will you introduce those into evidence as Plaintiff's
exhibit 7'
A. Yes, sir.
Q. Did you also take pictures six and seven?
page 74 ~ A. Yes, sir.
Q. Did you also take pictures of the Mercury?
A. Yes, sir.
Q. Are these those pictures?
A. Yes, sir.
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J. D. Smith.

Q. Do they fairly represent the appearance of the Mercury
just after the accident?
A. Yes, sir.
Q. Will you introduce those into evidence as Plainti:ff 's
eig·ht, nine and ten.
A. Yes, sir.
By Mr. Kime: No objection to pictures eight, nine and ten
being introduced into evidence by the witness.
By Mr. Coulter :
Q. Mr. Smith, what was the name of the driver of the Buick?
A. Robert Matthew.
Q. Do you know where he lives?
A. No, sir. Last time, living address Route #9, Box 67-C,
Roanoke County.
Q. Since the accident have you had an opportunity to try
to find him?
A. No, sir; I haven't.
Q. That's all.
CROSS EXAMINATION.
By Mr. Jolly:
Q. Mr. Coulter didn't ask you what happened
from the point of collision on, did he, sir?
A. No, sir.
Q. You made a complete investig·ation of this accident?
A. Yes, sir.
Q. Is it correct, sir, you were actually a witness to the
accident?
A. Yes, sir.
Q. Now, Mr. Smith, after the collision occurred, what was
the first thing you did then, sir Y
A. I radioed to headquarters for the sergeant to dispatch
an ambulance and assistance to handle traffic, and then proceeded to render as much first-aid as possible to Mr. Basham.
Q. And did the ambulance come on promptly to the scene of
the accident Y
A. Yes, sir.
Q. And pick up Mr. Basham, and also Mr. Craighead, who
was in the Cadillac 7
page 75

~
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J. D. Smith .

.A. Yes, sir.
Q . .After that was done, did you stay there to straighten
out the traffic conditions, to get the cars off the roads and

~n?

.A. Yes, sir.
Q. And after you completed that, what did you do, sir?
.A. I went to the Lewis Gale Hospital.
Q. And while at the Lewis Gale Hospital, did you talk to
:Mr. Basham and Mr. Terry?
.A. Yes, sir.
page 76

~

By Mr. Coulter: May it please the Court, may
we see you in chambers?

(The following conference took place in chambers).
By Mr. Coulter: May it please the Court, what is now testified-that will now be adduced, if it follows the pattern, as
I'm sure it probably will, from the manslaughter hearing and
preliminary hearing below, will be statements allegedly made
by Terry, now deceased, to Officer Smith in the Hospital, with
Joseph Basham not being present. His statements will he to
the effect-and I take it they will form the same pattern-they
had been just driving around, stopped at several places for
drinks and beer. We submit that that statement made by
Terry-John M. Terry, deceased-should not be admitted, because, first of all, it's hearsay evidence, and all the rules that
preclude hearsay evidence should apply. I realize that the
first thing that comes to mind-that this statement will be
argued, that it's admissible against the pecuniary, or property interests of the declarent who made it. But we submit
that exception does not apply to this case, for the following
reasons: first, the patient-the declarent-as we attempted to
prove by Dr. Keeley-as we are prepared to prove by Dr.
Parfus-was· in no condition, or responsible for any remarks
he made. He was in terriffc pain, and suffering; he was
treated for traumatic shock; he was given a great list of medications and drugs--demerol, and other medications. His initial diagnosis was traumatic shock. He was· given two pints
of blood by way of blood transfusion, and we submit-and we
have cases to back us up-he was in no condition,
page 77} and can't be held responsible for any remarks that
he may have made at that time.
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By the Court: You didn't ask the doctor whether he was in
condition or not to answer a question, and he was your expert
witness.
By Mr. Coulter : We were getting ready to ask him about
his breath, and about his respiratory distress, and the objection was sustained-we had gone far enough.
By the Court: No, I didn't. No objection was made as to
whether or not he should-the patient was in condition to answer any question.
By Mr. Coulter: Main witness for that is Dr. Parfus to
testify as to it.
By the Court: Wouldn't that be in the nature of rebuttal
for the jury to determine whether the statements made by
Terry were rational, or irrational¥
By Mr. Coulter: If theBy Mr. Jolly:
eight of the evidence.
By Mr. Coulter: If the Court believes that he was in condition to be held responsible for his remarkBy the Court: It's what the jury believes.
page 78 ~ By Mr. Coulter: If it goes to the weight of the
evidence-yes. But if the evidence is such that his
condition was to such an extent that he shouldn't be held responsible-there are cases that held hearsay completely within the discretion of the court.
By the Court: As it now stands, it would be jury question
as to whether Mr. Terry knew what he was saying.
By Mr. Coulter: That's· one of the reasons we need a background. Several other reasons we'd like to advance. In the
second place, even if it's held that his condition was such
that he should be held responsible, the remark was not against
the pecuniary or property interest. It might be submitted he
was drinking, but it doesn't indicate he was drunk, or that
Basham was drunk, or that he knew that Basham had had too
much to drink. At the most, it involves an accusation against
Basham, who was not present, and therefore it should not be
used to Basham 's detr.iment. But even going beyond that,
and over that hurdle, it is a fact-and we submit, the main
one-he had no interest at the time it was made, in the present wrongful death suit-wrongful death suit is not a derivative suit. That action is that of a personal representative on
behalf of the heirs or the widow of the deceased; it is not an
action of the declarents of this $tate:r;nent. This differentia-

,v
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tion is made in four Virginia cases-not strictly in point as to
wrongful death-statements made against the interests of a
person when he is in one of two ways-fiduciary, or administrator of an estate, or trustee.
page 79 ~ By the Court: Jack, you mean to say Terry, under no circumstances, can be guilty of contributory
negligence, and that that negligence won't bar the administratrix? The administratrix's claim can rise no higher than the
person's who was killed.
By Mr. Coulter: I don't mean to say that, sir. I think the
declaration is a declaration against interest-is not admissible as to proof that because he is no longer here to amplify
or explain what he meant by the statement-to be the limitation he intended on what he meant. It's not a complete statement. We don't have the full interrogation of what Smith
~asked of Terry.
By the Court : I assume-let me see-counsel for the defendant intend to ask him these questions. I don't know but
this is anticipated objection.
By Mr. Kime: vVe certainly do. I'm stunned that anybody
would want to undertake to defend the defendant here. Mr..
Coulter is arguing· that that was the declaration that would be
binding on the defendant here, and would be to the detriment
of the defendant. Would any-I can't understand that ·reasoning.
By the Court: The whole suit's in detriment of the defendant.
By l\fr. Kime: He says he's objecting because it
page 80 ~ would be. As a matter of factBy the Court: I'll rule that the question can be
asked. You note your exception now, and of course with leave
to counsel for the plaintiff to introduce any medical rebuttal
evidence as to rationality of Terry at the time the statement
was made. The jury will be left with the question, of course,
bearing on the defense of contributory neg·ligence, which has
been specifically pleaded in the answer.
By Mr. Jolly: I might say this: They have put in issue
the question of what Mr. 1'erry was drinking. They have already put the first witness on the stand, and asked him that
very question about smelling alcohol. This all goes to the·
question of what he had to drink, if anything.
By Mr. Coulter: That's true. But this goes to the com-
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pcteuey of the ~vidence. You have untold witnesses to testify
to his drinking. Basically unfair to take a stateme.nt of a
dead ma11 and not give him an opportunity to explain what he
meant by what he was saying-and Basham, too-talking
c1bout whether it's a detriment. It's not fair to take a man
who's been completely knocked unconsciousBy :Mr. Kime: Then you never could introduce a statement,
whether it was one word he said, or a whole page of evidence
of the deceasedBy Mr. Coulter: The V. A. are replete with the statements
of a person in a hospital a few minutes after he's
page 81 ~ been admitted.
By !Ir. Kime: As a matter of fact, put on the
witncs:.-; stand, Basham did talk freely about the scene of the
wreck.
By the Court : Let's go ahead. You note your exception,
and for the present, certainly I have no way of refusing to allow them that-to ask the officer about any statements made
by the deceased, Terry.
By ~Ir. Coulter: For the purpose of the record, we respectfully except on the grounds originally stated, and in particular iu the case-which we are squarely on all fours with-the
case of 1.11 arks v. Reissinger, 169 Pac. 243, to the effect that the
declarant had no interest at the time it was made in the present wrongful death suit, and consequently such declaration
against his interest would not be held as against the interest
of the people who ar0 suiug in behalf, not of him, but of the
widow and heirs, it not being· a derivative suit.
By Mr. Kime: In reply to that, they would have had a interest bad he survived.
By Mr. Coulter: Wouldn't be trying- the suit t
By Mr. Dodson: Statutory suit.
By Mr. Coulter: Different type of damages; the
page 82 ~ whole thing is different.
By the Court: This comment by the Court; in
a<lditiou to the fact that Terry would have had his own cause
of action had he survived, that is a gross negligence case involving· a guest who was a passenger in the defendant's car,
and which is also admissible to show, if it does show, or not,
show the degree of negligence required for the recovery of
such a case, whether he's dead or alive.
(The· trial resumes in open court).
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J. D. Smith.
By Mr. Jolly:
Q. I'd asked you if you had testifie~ you had gone to the
hospital after clearing up the traffic at the scene of the accident?
A. Yes, sir.
Q. And when you arrived at the hospital, did you have occasion to talk to both Mr. Basham and Mr. Terry!
A. Yes, sir.
Q. About what time was that, sir?
A. That was approximately within an hour after the time
of the accident, say before 10 :30 in the morning.
Q. Where was Mr. Terry when you talked to him?
A. Mr. Terry was on a portable stretcher in the hallway
in the emergency entrance to the Lewis Gale Hospital.
Q. And did you talk to Mr. Terry for the purpose of completing this investigation in your official line of duty as a
traffic officer f
A. Yes, sir.
Q. And, now, when you talked to Mr. Terry there, did Mr.
Terry make any statements to you regarding what
page 83 ~ had happened immediately prior to the time of the
accident-at the time of and immediately prior to
the time of the accident?
A. Mr. Terry stated that Basham had picked him up at his
home, #1566 Lafayette Boulevard, Northwest, at approximately 5 :00 A. M., and that they had stopped at several
places for drinks and beer.
Q. For drinks and beer?
A. Yes, sir.
Q. Those are his words to the best of your recollection?
A. Yes, sir.
Q. Drinks and beer, or beers?
A. Beer.
Q. Drinks and beer? Now, when you talked to Ml'. Terry
on this occasion, was he talking freely Y
A. Yes, sir.
Q. Appear to be completely rational when he was talking
to you?
A. No, sir.
Q. Did you smell the odor of alcohol on his breath?
A. Yes, sir.
Q. Any question about that in your mind?
A. No, sir.
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J. D. Smith.
Q.
A.
Q.
A.
Q.

Did you talk to Mr. Basham 1
Yes, sir.
That morning at the hospitali
Yes, sir.
Did Mr. Basham make any statements to you about
where they had been, and what they had done!
page 84 ~ A. Mr. Basham stated he did not know what time
he had started drinking, but that he had picked up
his father-in-law 6 :00 A. M. the same morning, and they had
had drinks.
Q. Could you smell the odor of alcohol on Mr. Basham's
breath?
A. Yes, sir.
Q. I understood you to say Mr. Basham told you they had
been riding around, and stopped for drinks-I want to make
sure I had that righU Mr. Basham stated that?
A. Yes, sir. Well, they both made that statement. Mr.
Basham said that he had picked up his father-in-law ·6 :00
A. M. that date, and that they had had drinks, and Mr. Terry
stated he picked him up approximately 5 :00 A. M., and
stopped at several places for drinks and beer.
Q. Stopped at several places?
A. Yes.
Q. That's all.
By Mr. Coulter:
Q. Mr. Smith, didn't Mr. Basham tell you what he had been
doing the night before f
A. Yes, sir.
Q. What did he tell you about that t
A. He said that he had started drinking at the L & S Restaurant, Sixth St. and Marshall Ave., Southwest, and been all
night.
Q. That was Saturday night?
A. Yes, sir.
page 85 ~ Q. Mr. Terry with him? Was he with him f Did
he say Mr. Terry was with him 1
A. No, sir.
Q. Didn't he say he went home-Mr. Basham?
A. No, sir; he didn't tell me he went home.
Q. I believe you said in response to a question of Mr. Jolly,
that Mr. Terry was not talking rationally? You sure you
know what ''rational'' means? Was he talking-
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A. He was talking sensibly-wasn't loud or boisterous;
his answers to my question were direct.
Q. Did he talk with any-in other words, he was making
sense when he was talking to you?
A. Yes, sir.
Q. Was Mr. Bashem talking with sense and intelligence
when he was talking to you f
A. Yes, sir ; I asked them and he answered them.
Q. What age did Mr. Basham give you Y
A. Twenty-seven.
Q·. In your investigation at the scene, were there any beer
cans or bottles of whiskey in the car that Basham was driving?
A. I don't believe there was; no, sir.
Q. ·what did you mean, Mr. Smith, when you said Mr. Terry
was not talking rationally?
A. Vv ell, as I explained, the questions that I asked him, he
answered them to me in a sensible tone, and he didn't appear
to be nervous.
Q. Did you understand the question put to youpage 86 ~ get back to that.
·
A. Question put to me 1
Q. Was he talking rationally?
A. I think so.
Q. Was he in pain 1
A. I don't know.
Q. Had they started giving him blood transfusions yet 1
A. Not at that time thev hadn't.
Q. Give him morphine, ~r medication that you know of?
A. I don't know.
Q. You don't know either way?
A. No, sir.
Q. Did you make notes of everything- he said at that time T
A. I tried to ; yes, sir.
Q. Did you do it when you came back to your office f
A. Well, this was made during this morning.
Q. Later on?
A. Yes, sir; somewhere later on that morning.
Q. That's all.
By Mr. Jolly:
Q. Mr. Smith, when you talked to Mr. Terry, he understood
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exactly what you asked him, and he answered your questions,
didn't he?
A. Yes, sir.
Q. And, as a matter of fact, he was talking to other people
right at the scene of the accident, was he, before he was ever
.
taken to the hospital t
page 87 ~ A. Yes, sir.
Q. Now, Mr. Coulter has asked you when you
made your notes, of course, on your official investigation on
the very morning this accident happened, didn't you?
A. Yes, sir.
,
Q. And you made them in your capacity as a traffic officer
investigating this accident 1
A. Yes, sir.
Q. And no question in your mind of what these men told
you¥
A. No, sir.
Q. No question but what they both had the smell of alcohol
on their breath?
A. No question in my mind.
Q. That's all.
By the Court :
Q. Mr. Smith, what time was it that you were talking to
Mr. Terry at the hospital T In case additional evidence comes
up concerning it, I'd like to have that in the record.
A. Your Honor, I feel like it was· within a hour after the
accident actually occurred. I would set that shortly before
10:30 A. M.
By Mr. Coulter:
Q. That doesn't appear in your notes 1
A. No, sir.
Q. And you directed traffic for a while and then called an
ambulance-some of the things you did before you
pag-e 88 ~ went to the hospital 1
•
A. Yeah.
Q. That's all.
·witness stands aside.
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ED"WARD CHARLES p AR~-,us,
a witness of lawful age, after being swom, deposes as follows :

DIRECT EXAMINATION.

Bv Mr. Coulter:
.,Q. State your name and occupation f
A. Edward Charles Parfus, Jr., and I'm a doctor.
Q. Your specialty will be g·eneral surgery?
A. That's right.
·Q. vVere you the admitting physician at the Lewis Gal~
Hospital at the time .John Terry was admitted last May, 1956 t
A. Yes, sir; I was.
Q. About what time was he brought to the hospital?
A. 9 :50 A. l\L, 5-13-56.
Q. vVhat were his injuries t
A. He had a fracture of the right femur.
Q. ,vhat 's the femur?
A. It's the large bone in the upper leg,-in the thigh. He
also had extensive chest injuries, and he had a laceration
underneath his jaw, and some abrasions and contusions about
the head, also.
Q. ,vhat was the diag-nosi8, Doctor f
A. \Vell, we found-I can take it right out of here and tell
you (vVitness consults papers). On examining his
page 89 ~ leg·-both shortened and external rotation, and palpa ting the thigh-we elicited much pain. "\Ve felt
he had a fractured femur, and this was proven to bo so on
X-ray which we did later.
Q. The Defense doesn't want us to get into details. Abbreviating· by asking this leading question: Did the diagnosis include traumatic shock?
A. Yes, it did, when he was finally taken upstairs.
Q. ·what medication was given to him f
A. He was given, initially, demerol, which is a pain killer
-75 milligTams; and five per cent glucose in water, intravenously, to help the shock state.
Q. Was he given anything else?
A. Not initially, no; he was given more later, hut not initially.
Q. "'hat w·as he given later?
A. He was g·iven barbiturates, thorazin( -also a typ0 of
s('dative; he had demerol, 75 milligrams; sodinm lnminal was
a barbiturate with sedation; again whole blood.
1

40

Supreme Court of Appeals of Virginia
Edward Charles Parfu,s.

Q. How muchf
A. Thousand CC 's, I believe, in all.
Q. Is that a blood transfusion!
A. Yes.
Q. How much f
A. That would be two units-comes in 500 CC's each. We
o·ave him thorazine--as I said, that's another type of sedative.
He had an alevaire, which is a particular type of agent to
keep the secretions from rising· in his lungs-which 1:i~e l_ikewise-so he could get oxygen. He bad an anhb10ticachromycin, every hour-a hundred milligrams,
page 90 t intramuscularly. He had mouth careBy Mr. Kime: May it please the Court, we would like at
this time to inquire when these were given.
By the Court: It would save a great deal of time if he could
specify.
By Mr. Coulter: When were they given, Doctor t
By the Court: If you know, Doctor.

By the ·witness : ( Continuing')
A. These various things were given to this man after his
admission to the hospital. The initial medication was given
to him in the emergency room during, and just after we did
our X-ray examination, our physical examination and so forth.
\Ve were reparing· lacerations. In other words, when he first
came in he was thoroughly examined to see what his condition
was; then we X-rayed him, and proved what we suspected.
Now, this man, when lie first came into the emergency room,
was in fairly good shape, and within an hour later, he started
-deteriorated-getting much worse. Medications had been
ordered for hm on admission to the hospital. In other words,
we treated him first as an emergency in the emergency, and
then moved him on upstairs, and he got this thing in the
period of timr that he was alive in the hospital.
By Mr. Coulter :
·Q. It would be fair to say the medications you remembered
covered the period of time from 9 :50, the time of
pag·e 91 ~ admission, to the time of his expiration.
By Mr. Kime: "\,Ve objrct to that question. That
isn't what the testimony is.
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Edward Charles Par/us.
By the Court: Ask him when-if he can give any detailed
time.
By Mr. Coulter :
Q. Can you detail the time when any of these medicines
were precisely given to the patient t ('Vitness examines
papers)
By Mr. Kime: Hospital charts-May it please the Court,
can he show that f They show the time?
By the Court: If he has the time, let him show it.
By the Witness: (Continuing)
A. By the hospital charts-nursing notes-time of medications aren't kept in our files. A list of the medications is kept
on the charts. The nursing notes are separate, and I don't
have the nursing notes with me.
By Mr. Coulter:
Q. Doctor, would you take the top X-ray-fracture of the
femur-(Mr. Coulter places X-ray on viewbox)
By Mr. Kime: May it please the Court, just for the record,
we object to this. We are admitting all of that.
By Mr. Coulter: It's part of the purpose of the
pag·e 92 ~ record. May it please the Court, the purpose of
this evidence is to show the extent of the impact,
and directed toward pain and suffering tllat man was experiencing at the time he was interrogated.
By the Court: The jury will view it in the light of any impact that may be shown as a result of the injury. It is admitted already in evidence that the deceased, John M. Terry,
Sr., died as a result of any injuries sustained in the automobile accident.
By Mr. Coulter:
Q. BriC'fly, Doctor, would yon tell ns what that X-ray
shows?
A. (Witness describes X-ray) Tlrnt is what I mentioned
beforC'-large bone in the thig·h-tbe femur. And this is what
we call a "spiral fracture"; it spirals up the shaft. You can
see one fragment here, and one frag·ment here. The8P. are the
bones of the pclviR here.
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Edward Charles Par/us.
Q. Does that X-ray show over-riding¥
A. Some over-riding. You can see this fragment comes
down here-shortening of his leg, and when that bone overrode, the fragments over-rode.
Q. Shortens the bone-driven up j
A. Yes, it could possibly be driven up, or the muscle action
itself.
By Mr. Kime: We object going into minutiae; that has
nothing to do with this case.
By the Court: Go ahead, and Jet the record show
page 93 ~ the objection.
By Mr. Kime :
e take an exception.

,v

CROSS EXAMINATION.
By :Mr. Kime:
Q. Were you not up to the Veterans Hospital?
A. No, sir; I have never been to the hospital.
Q. Is there a Dr. Parfus up there 1
A. No, sir; not another one in the State of Virginia.
Q. Unusual name. A moment or so ago you said you didn't
have any of the nurses' records-certainly when you take a
person up to surgery, you want to know what medication he '8
hadY
A. When I said that-you see, these come out of our files.
Q. Yes, sir?
A. And the cha.rt 's broken down when it goPs into the file.
The nurses' notes are extracted from it-it's a matter of
space.
Q. Been taken out the file-the nurses' notes f
A. Actual nursing notes on that patient.
Q. And you have only broug·ht a pa rt of the file with you¥
A. Yes, sir.
·
Q. You know Officer J. D. Smith?
A. I may.
Q. You remember his presence there at the hospital?
A. I remember there was an officer there, but who it wns
I'm not sure.
Q. And when Mr. Terry was on a stretcher there, remember
being· there then?
A. Yes, sir.
page 94 ~
Q. Before he was taken to surgery?
A. That was when he was first admitted.
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Marshall E. Bryarly.

Q. And when you saw-first hour he was in pretty good
shape?
A. Yes, sir.
Q. Didn't he know what he talking about, and what he was
doing!
A. Yes, sir; I had that note in my admission note on him.
Q. ,,rhat have you got there?
A. I stated that the patient answered all questions quickly,
rationally, and stated that he had not been knocked unconscious at the time of the accident. In other words, in questioning him, as to his name and place of residence, living and
so forth, all of these questions came quickly and ,,1 ere appa rently correct.
Q. He was rational?
A. Yes, sir; he was .
.Witness stands aside.

MARSHALL E. BRYARLY,
witness of lawful age, after being duly sworn, deposes as
follows:
a

DIRECT EXAMINATION.
B:r Mr. Coulter:
°cJ. State your name and address.
A. Marshall Bryarly, Route # 1, Box #20, Salem.
Q. You know any of the parties to this suit, John M. Terry,
or his-estate, or Joe C. Basham J
A. I do know of them; I don't know them personally.
Q. You didn't know them before the accident?
A. I knew Terry vaguely-the deceased.
page 95 ~
Q. vVere you in the vicinity-you here under
summons?
A. Yes, sir.
Q. Were you in the vicinity of a accident that happened on
Sunday morning, May 13, 1956?
A. Yes, sir.
Q. ·where ,,·ere you?
A. I was in a field right close to the road where, I should
say-where I saw this car; right rear tire was in the dustshoulder of the road-and this car was going at a high rate
of speed.
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Marshall E. Bryarly.
Q. Before describing what you saw-who were you with T
A. Tim Hodges, my nephew.
Q. w·m you look back here at this map T (Mr. Coulter
points to map) This is the Hodges Florist shop?
A. Yes, sir.
Q. That is the abandoned filling station?
A. Yes, sir.
Q. And this is the house, and that is the barn, where you
were that morning with your nephew, Tim Hodges?
A. I was possibly in this position, somewhere in there.
CWitness indicates on map)
Q. Mark it with an X.
A. (\Vitness marks on map) I was just out of sight of the
accident itself, I should say, time of the collision; so I was
approximately about there.
page 96 ~ Q. ·what is the comparison of the elevation, at
this point, with the road?
A. I'd say about 200 feet.
Q. That is the distance. " 7hat about the elevation-is it
higher than the road!
A. Yes, sir; quite a bit.
Q. Now, will you describe what you saw as this Mercury
came around that curve?
A. I think it was a '56 Mercury, and I first noticed it-the
car was right here, rear tire was in the dirt, or over the
shoulder of the road, and going at a high rate of speed, as I
said before. And it was creating quite a bit of dust, and had
a high rate of speed, as I said. And it looked like it was
almost going to turn over, and just as the car went out of
sight-there was a building between me and the collisionand just as it went out of sight, I heard this, say, the collision
itself, almost instantaneously as it ,vent out of sight. I ran
to where the accident had happened, and Mr. Basham was laving on the side of the road, next to the car. He was unconscious. Mr. Terry was sitting in the front seat, and he seemed
to be conscious, tl10ugh. He didn't seem to be as hurt as bad
as l\fr. Basham.
Q. Did you talk with Mr. Terry?
A. I didn't have any real words with him myself, but I
did hear him say he'd rather not be moved; he'd rather sit
tlwre in front of the car.
Q. Did you get close to Mr. Basham?
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Marshall E. Bryarly.
A. Yes, sir ; I was rig·ht close to him.
Q. Did you detect the odor of beer on Mr. Terry!
A. No, I didn't.
Q. On Mr. Basham¥
A. No. Now, it was a great deal of gasoline that had come
from the '46 Cadillac-I think is was '46 Cadillac-and it
was poured out over the road-I should say, in the gutter of
the road-and that was the only thing I could smell I remember about.
Q. That wasn't in the Terry cad
A. Not in the Terry car.
Q. "\Vhat speed would you estimate the Basham car was
going1
A. Somewheres between 75 or 85 miles an hour.
Q. Did you pace off, with Officer Smith, the distance back
to where the Mercury tires went off the road on the south
side?
A. Yes, sir ; I did.
Q. And what was that distance?
A. He said a hundred and eighty yards-I believe that was
it.
Q. You recall?
A. A hundred and eighty yards.
page 97

~

CROSS EXAMINATION.
By Mr. Kime:
Q. Mr. Bryarly, Basham was out on the road unconscious?
A. He was on the side of the road.
Q. Well, I don't care-he was unconscious?
A. Yes, sir; he was.
Q. ·who turned him over and took a cloth and wiped the
gravel out of his face?
page 98 ~ A. I don't know who .turned him. When I saw
him, he was on his back, and I think there was an
Officer Smith there, and he took a damp cloth and wiped off

hlsfuoo.

·

Q. Now, Mr. Terry was in the automobile-that is, he was
in the Mercury?
A. Yes, sir.
Q. And he was perfectly rational; he was not unconscious,
or anything?
A. He wasn't unconscious ; he seemed rather uncomforta ble.
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lValter Talliaferro.
Q.
hurt.
A.
Q.
A.

Of course he was, as a result of the accident-been badly
Did you try to get him out of the car, or anything¥
No, I <lidn 't. I went up to the car where he was.
You went up to the car where he was¥
Yes, sir.

\Vitness stands aside.

,v

ALTER TALLIAFERRO,
a witness of lawful age, after being duly sworn, deposes as
follows:
DIRECT EXAMINATION.
By M:r. Coulter :
Q. ,v1rnt 's your name 1
A. vValter Talliaferro.
Q. Where do you live ~1
A. I live in Roanoke County.
Q. Is it Tolliver, or Talliaferro?
A. Tolliver.
Q. Mr. Talliaferro, where do you work?
A. I work at Veterans' Hospital.
page 99 ~ Q. Where¥
A. Up in Roanoke County; I'm a fireman in the
boiler room.
Q. Have you ever worke<l as a deputy sergeant¥
A. Deputy Sheriff-not as a sergeant-of the County.
Q. Police enforcement agency?
A. Yes, sir.
Q. On l\fay 13, just prior to Mr. John Terry's death-you
know J olm Terry¥
A. Yes, sir.
Q. You have occasion to see him an<l Joe Basham, his son·
in-law 1
A. Yes, sir; I did. Mr. Terry and Mr. Basham come up to
the boiler room on Sunday morning about, I say, between
8 :30 and 9 :00 o'clock, and Mr. Terry was-asked me if he
could show Mr. Basham around the boiler room where he used
to work. I told him, yes, he could.
Q. Describe the boiler room, Mr.A. It's 100 feet long·, and 75 feet wide, and its got four
boilers in it; there are boilers 12 feet wide-this way-and got
four electric motors in it, set behind the boilers.
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lValter Talliaferro.

Q. A lot bigger tbau this room 'l
A. Oh, yes.
Q. How long were Terry and Basham there?
A. I think-you mean when I was in the boiler room?
Q. How long were they with you in and about the boiler
room?
A. I say 20 minutes.
page 100 r Q. All of your estimate of the time is just your
best guess, isn't it Y
A. Yes, sir; around about 20 minutes.
Q. Di<l you observe Mr. Terry walking around f
A. Yes, sir; but he walked from one end of the boiler room
to the other, and Mr. Basham didQ. How did Mr. Terry walk?
A. "\Valked like he always walked.
Q. How did Mr. Basham walk f
A. First time I seen him-Mr. Basham. He walked
Htraight, like anyone else; I never seen the man before.
Q. You talked with Mr. Terry?
A. I talked with them both.
Q. How did they talk Y
A. They talked-Mr. Terry talked like he always did. Mr.
Bashnm talkl')d like he did this morning when I spoke to him
in the hall.
Q. Any slurring or thickness of speech t
A. No, sir.
Q. Now, with what they talked about, did they make sense?
A. l\Ir. Te1'1'r, he made sense.
Q. Did Mr. Basham make sense?
A. Yes, sir.
Q. Deseribe their eyes. You look at their eyes-blood shot?
A. I don't pay· too much attention to eyes.
Q. vYas there anything unusual about either
page 101. r Terry's or Basham's appearance or conduct that
morning with you?
A. No, sir; nothing.
Q. Did you detect the odor of beer on the breath of either
of them?
A. Odor there, but I couldn't say which one had it-an
stan<ling around there talking-five of us there.
Q. ,-vas it a strong odor, or weak?
A. Kind of a weak odor; wasn't strong.
Q. Did yon notice anything· a bout Basham 's conduct or
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Walter Talliaferro.

appearance that would make you think it dangerous to ride in
a car when he was driving?
By Mr. Kime: Objection.
By the Court: Sustain the objection.
By Mr. Coulter: That's all.
CROSS EXAMINATION.
By Mr. Kime:
Q. You said kind of wea~:-was that because you didn't
get too close to him-you couldn't tell much about iU
A. I was standing as far as from-as far from him as here
to the corner of that desk in front of that man.
Q. The court reporter?
A. Yes, sir.
Q. Five feet, or something like thaU
A. Yes, sir-standing around in a group-five of us.
Q. Smell it that far offY
page 102 ~ A. Yes, sir.
Q. Now, then, this was around 8 :30 or 9 :00
o'clock?
A. Somewhere around there.
Q. You didn't pay too much attention?
A. No, I didn't.
Q. Casa Loma is just about couple of hundred yards-200
yards-from the Veterans' Hospital?
A. The way you have to go is farther than that.
Q. After you get out of the gates it's a couple hundred
yards?
· A. Yes, sir.
Q. That's where they sell beer?
A. Yes, sir.
Q. Plenty of it?
A. I reckon it is.
Q. That's all.
Bv l\fr. Coulter :
·Q. They both seem to have complete command of their
faculties 1
A. Yes, sir; I say they did.
,vitness stands aside.
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GEORGE BECKNER,
a witness of lawful age, after being duly sworn,' deposes as
follows:

DIRECT EXAMINATION.
By Mr. Coulter :
Q. State your name and occupation f
A. George Beckner, work for the Veterans'
Hospital, and work for the boiler fireman.
Q. You work with Mr. Talliaferro on that day?
A. I did ; yes, sir.
Q. On the 13th of May, is that the day to which you refer f
A. That was Mother's Day.
Q. Did you have occasion to see John Terry and a fellow
by the name of Joe Basham-this gentleman here (Points)
A. This fellow here and Mr. Terry come in the boiler room
about 8 :30 or 9 :00 o'clock, somewhere like that.
Q. Did you have occasion to talk to them?
A. Mr. Terry-that was his son-in-law, Mr. Basham-we
shook hands and went on looking through the boiler room.
Q. Did you observe his walk?
A. He walked up, looked around the boilers, and walked
up, and went to the bathroom and back up to the boilers, and
looked around there in the boiler room.
Q. Anything unusual about the way either of them walked?
A. Not as I seen.
Q. How did they talk?
A. They talked like anybody else.
Q.· Did they make sense with what they were saying?
A. Made sense to me ; shook hands with me, and BashamMr. Terry's son-in-law-and I didn't see nothing wrong.
Q. You were close enough to shake hands?
A. Yes, sir.
page 104 ~ Q. You detect the odor of beer or alcohol on
either of them?
A. I got the breath of drinking, or alcohol-some kind of
alcohol; I smelled it.
Q. Could it have been beer?
A. I wouldn't say.
Q. Strong odor, or weak odor?
A. I smelled it strong enough to smell it.
Q. Was he reeking with it?
page 103

~
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F. W. Gibsou.

BY :Mr. Kime: \Ve object to that.
By the Court : He said he smelled it.
BY l\Ir. Coulter:
.,Q. They seem to have complete command of their faculties 1
A. Yes, sir; they seemed to know what they was doing. If
thev hadn't been, I would have had to call the plant guard; we
ain.'t supposed to let anybody in there that's any out of the
way in the building.
CROSS EXAMINATION.
By Mr. Kime:
Q. If there there had been anything, you would have had to
call the guard to get them out~?
A. Yes, sir.
Q. You say one of them went to the toilet while they were
there?

page 105

~

A. Both of them.
Q. That's all.

Witnes8 stands aside.
"\

F. ·w. GIBSON,
a witness of lawful age, after being· duly sworn, deposes as
follow8:
DIRECT EXAMINATION.

RY l\I r. Coulter:
'Q. ·what is your name and occupation?
A. F. ,v. Gibson, machinist for the railroad-Norfolk &
estern.
Q. ,vhere were you living on May 13, 1956?
A. At 3646 Shenandoah Ave., Roanoke.
Q. Is that on the south side of Shenandoah Ave.?
A. That's right.
Q. Across from-catercornered from the Hodges Florist?
A. That's right.
Q. About 9 :30 that morning did you witness an accident
that lmpnrmed in front of Hodges Florist?
A. J <lidn 't actually see the accident; I saw the car before
the accident-a matter of seconds before the accident.

"r
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F. W. Gibson.
Q. ·where were you?
A. There was a driveway between two houses there, and I
was in the driveway.
Q.· Look back over your shoulder. This is a map of Shenandoah A ven. This is the location ·of the florist shop, and Obenchain 's Restaurant, and green house. What was your address?
A. #3646.
Q. This is where you would be living!.
page 106 ~ A. That's right.
Q. ·where were you? Step down and show us
where you was.
A. I was right along· in the vicinity of that driveway, toward the back of the house.
Q. ·what did you see!
A. Well, one of the neighbors was there, and we were talking·, and beard some· tires crying, and looked out Shenandoah
Ave. and this Mercury, which was headed east-and when
we seen him-he was coming sideways. He forced a man off
the road almost into a ditch on the left side of the road.
Q. On his left side of the road 1
A. ·would be his left side; yes, sir.
Q. What side of the road would that be, direction-wise?
A. North.
Q. In other words, a car comingA. Was going west.
Q. In the opposite direction from which this Mercury was
going·!
A. That's right.
Q. ·what else did you see?
A. ·well, we heard a crash. ,\Te run around to the front,
and this Mercury had hit a parked Cadillac on the south side
of Shenandoah Ave.
Q. " 7as the Cadillac parked off the hard surface?
A. It was parked off the hard surface; yes, sir.
Q. Could you tell how far it was parked off!
A. No, I couldn't.
page 107 ~ Q. From what you saw, can you estimate the
speed the Mercury was making Y
A. Well, it would be a hard thing to do. I say he was
making over 60 miles an hour when I saw him.
Q. After the collision what did you do?
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F. W. Gibson.
A. We run over there, and one man was lying down on the
left side of the Mercury, laying in the dirt, and one man was
sort of turned on the right side, and about half out of it.
Q. You know which man that was?
.l1.• That was Mr. Terry-the man on the right side.
Q. Did you talk to Mr. Terry?
A. Later I did. I talked to Mr. Terry, and I asked him if
there was anybody he wanted to notify that he had been in a
wreck and was going to the hospital, and asked him if he
wanted me to call his wife, or anyone, and he told me No.
Q. Tell you why?
A. He told me, ''Don't call my wife-she's in the hospital.''
Q. Did he also give you his address?
A. I don't think he did.
Q. Did you detect any odor of beer or alcohol about him?
A. No, sir; I didn't.
Q. How close were you to him?
A. ,ven, I was, I'd say, about four foot, anyway.
Q. Did you talk to Mr. Basham?
A. No, sir.
Q. Why not?
A. He was unconscious.
page 108 ~ Q. That's all.
CROSS EXAMINATION.
By Mr. Kime:
Q. Mr. Gibson, Mr. Terry was still in the automobile when
vou talked to him Y
· A. That's right; yes, sir.
Q. And you went up to the automobile and asked him these
questions?
A. Yes, sir.
Q. And was he bleeding, and all?
A. No, sir; he wasn't bleeding; we didn't think he was hurt
very badly.
Q. He had a cut under his chin-about his face?
A. If he was, I didn't notice it.
Q. He was apparently rational?
A. Sir?
Q. He apparently knew who he was, and where he wasT
A. Yes, sir.
Q. Were you there when they got him out of the car?
A. Yes, sir. He stayed in the car until the ambulance come.
Witness stands aside.
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BRUCE REDMOND,
a witness of lawful age, after being duly sworn, deposes as
follows:
DIRECT EXAMINATION.
page 109

~

By Mr. Coulter:
Q. You are Mr. Bruce Redmond¥
A. Yes, sir.
Q. I direct your attention, Mr. Redmond, to the morning
of Sunday, May 13-1\fother's Day-1956. Had you gone by
the florist that morning¥
A. That was my purpose in being up there.
Q. vVhere did you park-whose car were you driving¥
A. I was driving Mrs. Craighead's car.
Q. And Mr. Craighead was in the car with you?
A. Yes, sir.
Q. Where did you park Mrs. Craighead's car?
A. I parked on the south side of Shenandoah Ave. in front
of Hodges Florist.
Q. You park on the hard surface¥
A. It was measured six foot off the bard surface.
Q. What part of the body of the car was six foot off the
hard surface Y
A. The whole left side.
Q. What type of car was iU
A. Cadillac?
Q. ,vhat model 1
A. Fortv-six sedan.
Q. ·what weight?
A. Something like 4300 pounds.
Q. How did you park it ·y
A. Well, you mean the position it was settin' in,
page 110 ~ or how it was settin '?
Q. Both-position, and what did you do as you
parked l
A. I turned the switch off and secured the handbrake, and
pulled the lever back into low gear, and got out and went
across the street to Hodges ],lorist. I left Mr. Craighead
in the car.
Q. Did I understand you to say-what did you do as you
parked the cad I didn't hear.
A. As soon as I stopped the car-I have a habit of pulling
up the handbrake, and pulling the hydromatic gear into low0
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Bruce Redmond.
on reverse-jerk it all the way down, and turn the switch off
and get out, and the car is secured so that it can't roll either
way, backwards or forwards.
Q. ,vha t gear had you put it in?
A. Reverse.
Q. Where did you go in the Hodges Florist shop?
A. They have a show room there-has a big picture window;
they have flower pots sittin' along on display, and my purpose was, up there, to buy three flower pots for Mother's Day.
Q. Who were you talking to?
A. I was talking to Mr. Obenchain at the time.
Q. And what direction were you facing just prior to the
accident?
A. East.
Q. You looking up 1
A. I was looking south towards where the car was parked
across the street.
Q. In which direction had you parked the car, facing which
direction?
pag·e 111 ~ A. Facing east.
Q. As you looked out the window, just prior to
the impact, what did you see?
A. ,v en, I heard this collision out there just at the impact,
and I seen the car I'd parked had been-I couldn't know for
sure whether it was our car or not-was headed towards me
in a manner-it was nosed up hill in the back, and nosed it up
in my face-facing me.
Q. ·You recall how far it traveled after it had been hiU
A. Not at that time; later on we measured it-66 feet.
Q. Describe the damage that was done to the Cadillac.
A. Declared a total loss. Knocked the left rear wheel loose
from the chassis, and busted the rear tire, and the caved the
back in, and burst the spare tire, and bent the wheel, and the
two left side doors was sprung open so you couldn't shut them,
and crimped the top, and the back seat flew up, and the front
seat was bent back, and the board come through there and
under the seat, as you come down on it. As I looked up, l1e
was getting out of the left right rear door.
Q. Back door-left him in the front seat?
A. Yeah.
Q. From all that happened, from what you saw, could you
estimate the speed?
A. No, I couldn't do that. I didn't see the speed of the
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Bruce Redmond.
car. Only thing I seen was the impact, and I don't know what
the speed was.
Q. You know who was driving the cad
page 112 J A. I found out later Mr. Basham was driving;
he was the one come out of the left side of this
Mercury-skidded along on the side of the road, way the
gravel was looking· there-and white dust from the gravelsI thought he was more seriously injured, because he was
unconscious.
Q. Did you talk to Mr. Terry Y
A. ,,Tell, didn't nobody have time to do any talking-trying
to get him out from under the dashboard and sit him in the
seat-and he mumbled, but never did have any conversation
with anybody.
Q. That you heard f
Bv Mr. Kime:
·who was there that Mr. Terry never had any eonversation
with, that he heard f
Bv Mr. Coulter: That he heard.
By Mr. Kime: I see.

Bv :Mr. Coulter:
·Q. You detect any odor of beer about Mr. Terry?
A. No, sir; I didn't think about anything as to drinking· at
that particulal' time-wasn't on my mind; I clicln 't smell it.
Q. That's all.
CROSS EXAMINATION.

Bv Ml'. Kime:
·Q. You 're not interested in whether anybody had any heer,
or anything, were you f
page 113 ~
A. Not at that time; no, sir-didn't make m1y
difference.
Q. Trying to do what you could for them f
A. That's rig·ht.
Q. ,vhatever it was hit the car, hit it an awful lick, you
know thatf
A. Yes, sir.
Q. That's all.
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CARSON DAVID ·wRAY,
a witness of lawful age, after being duly sworn, deposes as
follows:
DIRECT EXAMINATION.
By Mr. Coulter:
Q. vVill you state your name and address 1
A. Carson David "Tray, February-1719 Melrose Ave.,
Northwest.
Q. And for whom do you world
A. J olm Oakey Funeral Home.
Q. You have, among your duties, driving an ambulance?
A. That's right.
Q. \\" ere you called to the scene of an accident on Sunday,
May 13, 1956?
A. That's right.
Q. An aceident that happened on Shenandoali Ave.?
A. That's right.
Q. You recall what time you received the call?
A. I believe it was around five minutes after ten, if I am
not mistalwn.
Q. That's when you received the calH
page 114 ~ A. Yes, sir.
Q. "Then did you g·et there, you know?
A. I couldn't tell vou the time.
Q. Siren on whe1{ you went out there?
A. Siren and red light, sir.
Q. Wlien you got there, what did you do?
A. ,,r11rn I got there I got out and asked people standing
around_ which one was hurt the worst, and they told me Mr.
Basham, and I picked him up. They told me there was
another man in the car, so I got the emergency stretcher out,
and got him out and put him in the ambulance and went to
Lewis Gale.
Q. On the vrny from the scene of tlw accident to Lewis Gale,
there wa~m 't an? intervening accident, was there?
A. No, sir.
Q. vVas Basham conscious, do you recall?
.A. I don't recall, because I was driving; I wasn't in the
back of the ambulance.
Q. Did you help remove Mr. Terry from the car?
A. Yes, sir.
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Carson David Wray.

Q. You detect the odor of any beer or alcohol about him
as you removed him from the car?
A. No, sir.
Q. That's all.
CROSS EXAl\HNATION.
By Mr. Jolly:

Q. Mr. Wray, you were not paying attention to
any odor of alcohol on either one of these men,
were you, sir 1
A. Not my job.
Q. You were interested in going-A. And getting the patient to the hospital.
Q. Just as soon as possible 1
A. Yes, sir.
Q. As a matter of fact, you made a statement to Mr. Kime
and I, yesterday, that on numerous occasions you had taken
people to the hospital, and they were dead drunk and you had
no idea of it at the time 7
A. That's right.
Q. That's not your duty?
A. Yes, sir.

page 115
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By Mr. Coulter:
Q. Anything about Mr. Terry or Mr. Basham, when you
put them on the ambulanqe, that would lead you to believe
that they were-had been drinking to excess t
A. No, sir.
Q. That's all.
By Mr. Jolly:
·Q. Anything to the contrary lead you to believe to the contrary-that they had not?
A. No, sir.
By Mr. Coulter:
Q. You didn't smell any odor about them?
A. No, I didn't.
By Mr. Jolly:
page 116 ~ Q. And you drove, and didn't ride in the back
of the ambulance?
A. No, sir; I dicln 't ride in the back.
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Margaret Hodges.
By Mr. Coulter:
Q. You helped them out of the Terry car 1
A. I helped them out.
Q. Terry carried Y
A. That's right.
Witness stands aside.
(Court is recessed for lunch).
MARGARET HODGES,
a witness of lawful age, after being duly sworn, deposes as
follows:
DIRECT EXAMINATION.
By :Mr. Coulter:
Q. State your name· and address.
A. Margaret Hodges, 3631 Shenandoah Ave., Northwest.
Q. Your husband is the proprietor of the Hodges Florist f
A. Yes, sir.
Q. ,Vhere were you employed T
A. First Federal Sa ving·s & Loan.
Q. I call your attention to the morning of 1VIother's Day,
Sunday morning, May 13, 1956. "\Vere you helping your husband about the premises on that morning¥
A. Yes, sir; we had customers, and we were in the sales
room.
Q. Do you recall a Mr. Redmond coming into
page 117 ~ establishment f
A. Yes, sir; my brother was helping him. In
other words, he was buying a potted plant.
Q. And your brother was helping him?
A. Yes, sir.
Q. Who's your brother!
A. William Obenchain.
Q. About that period of time did you hear or see an accident that happened in front of your place?
A. I was standing in the doorway, which is an opening between two rooms, and I heard the crash, and they both jumped
up and ran out.
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Margaret Hodges.
Q. By ''them,'' whom do you mean f
A. Mr. Redmond and his brother. I started out, and got to
the front door. In the meantime, I ran back and telephoned
the operator, and got the police in a matter of seconds.
Q. You weren't aware at that time that the police officer
was down there?
A. No, huhn-un. I did look out the door and see him, all
at the same time, so I just hung up.
Q. Then what did you do f
A. I went on across the road.
Q. Left the customers and everything·, and went over there¥
A. vVe left a few customersQ. I beg your pardon t
By l\Ir. Kime: I can't hear you.
By Mr. Coulter: A lot of people who want to
hear you. Look toward the jury-they are the
ones to hear you.

page 118
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By the vVitness: (Continuing)
A. We left the customers-I mean we run out of the building across over on the other side of the road. The policeman
was over Mr. Basham, and I says, '' Anything I can do to help
ouU" And he looked up, and said, "I don't think so." I
went on over to Mr. Terry, who was in the car.
Q. \Vhere was he in the car f
A. He was in the seat when I got there. Someone held him
down in the seat-up-and he had his bead laying back on the
seat.
Q. On which side?
A. Oh, the way the car was on the--he wasn't in the driver's seat; he was on the opposite side.
·Q. And what did you do?
A. I asked one of the children to g·et me a towel, and I wiped
his face off, and there was a man talking with him-I didn't
know who at the time-and he was asking, ''Do you want me
to notify your wife?'' And he says, '' Oh, no.'' He immediately, then, turned and said, "My name is-'' -when he
told me his name and where he lived. Also, he said his wife
was in Catawba, and not to let her know. I said, "vVbo was
driving· the cad" And he said, "My son-in-law"-Mr.
Basham, be called him-by his first name, ,Joe Basham. And
he thanked me when I wiped his face off-he was perspiring-
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Margaret Hodges.
and I did, and he seemed to be better. I told him he was hurt,
and he said, ''You don't know.'' He sounded like one who
might have knew more than why, or something.
page 119 ~ But he was calm, and-I mean, he wasn't excited,
or-I asked him was he hurt, and at that time he
said, "I wish that hadn't happened." That's all I know.

By Mr. Kime :
Q. ·what's thaH
A. He said, "I wish that hadn't happened.'' He also asked
me to please not notify his wife, who was in Catawba. He was
just as rational as he could be, as far as knowing what he
was saying, and knowing what he was doing.
Bv Mr. Coulter:
..Q. You detect the odor of beer or alcohol?
A. No, I did not.
Q. You wiped his face completely, and his mouth, as welU
A. Yes, sir; I did. He seemed to be having a little trouble
getting his breath.
Q. How did you describe the way he was talking t
A. He seemed to have a-sounded likeQ. What kind of sound 1
A. ·when he would get his breath-g·rowl-it wasn't real,
you know; when he breathed-wheezing would be the way to
state it.
Q. And did you do anything else there?
A. I stood there until the boys from Oakey's came for him.
Q. Did you attempt to attend Mr. Basham in any way?
A. I did not.
Q. Other people around him?
A. I was not near Mr. Basham, other than maybe a few feet
away. I didn't touch him; I wasn't near him at all.
Q. And you work in the florist shop for your husband whenever the occasion warrants?
page 120 ~ A. That's rig·ht, yes.
Q. You know anything- about the speed of the
Mercury car'?
A. Terrific calamity, is all I can say-a terrific noise.
Q. That's all.
CROSS EXAMINATION.

By Mr. Kime:
Q. Lady, as we understand it, did you g·o back and @:et the
towel, or cloth¥
-
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Jesse Hodges.

A. No.
Q. Did you have the cloth with you f
A. I did not. I asked my son, or daughter, or one of the
children to run up and get a towel. I called from one side of
the road to the other. It happened directly in front of our
building.
Q·. "\Vas Mr. Terry's face cut?
A. Mr. Terry's?
Q. Yes.
A. Not to my knowledge, no. It might have been, not to my
knowledge, although I had some blood there-was some blood
on the towel, too-don't know whether it came from his mouth
or face.
..
Q. Testified he had a cut under his chin, here (Indicates).
A. This is the position he was in, more or less ("\Vitness
demonstrates) a kind of a strange-strained position.
Q. You didn't g·o down there for the purpose of trying to
:find out if either one had been drinking, did you?
A. I went down there to help out.
Q. Any way you could t
A. I did.
page 121 ~ Q. That's all.
By Mr. Coulter:
Q. Mrs. Hodges, you didn't know, before this accident,
either Joe Basham, or Mr. Terry,
A. Never saw one of them before in my life.
,vitness stands aside.
JESSE HODGES,
a witness of lawful age, after being duly sworn, deposes as
follows:
DIRECT EXAMINATION.
By Mr. Coulter:
Q. You're Mr. Jesse Hodges?
A. Yes, sir.
Q. You are the proprietor of Hodges Florist 7
A. That. 's right.
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Jesse Hodges.
Q. You speak up now, so that everybody can hear you.
Speak to the jury. Yom wife in the chair-lady that just
testified f
A. That's right.
Q. I direct your attention to the morning of May 13, 1956,
Mother's Day.
A. Yes, sir.
Q. There was an accident happened in front of your place
of business that morning!
A. That's right.
Q. Where were you about the time it happened Y
A. I was up in the greenhouse.
Q. The greenhouse in behind the front office,
pag·e 122 ~ isn't it Y
A. That's right.
,
Q. So that we all know, you look around here. (Indicates
on map) This is the Hodg·es Florist in front. The g-reenhouse
in back of it?
A. That's right.
Q. You were in here ?
A. That's rig·ht.
Q. And all of this is elevated?
A. Some.
Q. On the hill?
A. Some.
Q. What did you see of this accident ?
A. I didn't actually see anything; I heard the impact.
Q. When you heard the impact-describe what you heard.
A. Just heard the impact, and when I run to the door, I
i;;een what had happened. I went down the road to help whatever way I could do.
Q. ·when you got there, what did you find?
A. Mr. Basham laying in the road, and of course the car
was all torn up.
Q. You knowA. -Mr. Basham was crumpled down in the floor board.
Q. Mr. Basham?
A. Mr. Terry.
Q. Basham wasA. On his face.
Q. Could you tell from what you saw what
page 123 ~ speed the Mercury was making?
A. No, I couldn't, because I was inside.
0

0
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Tim Hodges.

Q. Did you talk to Mr. Terry?
A. Yes, sir.

Q. ,vimt was your conversation with l\fr. Terry'?
A. My wife was talking- to him; I ,vas talking to her, and
she wasQ. How did he talk ?
A. Someone mentioned did he want to notify his wife, and
he said, no, not to do that.
Q. Did he know what he was talking about f
A. Oh, yes ; he did.
Q. You detect the odor of beer or alcohol f
A. No, I didn't smell it.
Q. You work full time at the florists 'st
A. That's right.
Q. That's all.
"\Vitness stands aside.

(No cross examination)

TIM HODGES,
a Minor, after being duly sworn, deposes as follows:
DIRECT EXAMINATION.
By l\Ir. Coulter:
Q. ·what's your name!
A. Tim Hodges.
Q. What's your ag·e, Tim"l
A. Fifteen.
Q. Where do you go to school
pag-e 124 ~ A. Jefferson.
Q. "\Vhat class are you in there f
A. You mean grade f
Q. Grade.
A. Sophomore.
Q. Your mother and father just been in here to testify¥
A. Yes, sir.
Q. Where do you live?
A. #3631 Shenandoah Ave.
Q. Tim, I call your attention to the morning of May 13, last
May 13, Sunday morning. An accident happened in front of
your place of residence, and your father's place of businessyou recall thaU
0
/
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Tim Hodges.

A. Yes, sir.
Q. (Mr. Coulter indicates on map) Look back here, if you
will and show-This is a map of the whole area of Shenandoah Ave. You taken mechanical drawing?
A. Yes, sir.
Q. You can read this somewhat, can't you 1
A. Yes, sir.
Q. This is the Hodges Florist shop, and this is the greenhouse. This is your residence, that right?
A. No, sir; next door.
Q. ·where do you live·f
A. In an apartment.
Q. Above the florists 's 1
A. Yes, sir.
page J 25 ~ Q. "\Vhat is the building right here¥
A. Store.
Q. Just prior to this accident, who were you with 1
A. lVIarshall Bryarly.
Q. "\"\There did you go?
A. "\Vere going to look for some crows.
Q. As this Mercury proceeded around a curve, were youpoint on the map where you and your-,Vill you step down?
(Witness indicates on map)
A. Right there, acrossQ. Is this an accurate place-about where you were,
roughly?
A. Just about along there.
By Mr. Coulter: Let the record show, if you will, that
counsel for the plaintiff is pointing to the "X'' marked on the
map by Mr. Bryarly.
Q. Is that a garag·e right there?
A. Yes-we were above it.
Q. Step down and put a mark about where you think you
were.
A. ("Witness marks map) Garage is about right there. We
were about here.
Q. Is this high ground?
A. Yes, sir.
Q. Is the place, where you put an X mark, higher than
Shenandoah Ave. T
A. Yes, sir. It's-I don't know how to put it in words-
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Tim Hodges.
goes up, and levels off again; we were on the left
side.
Q. G.oing up the hill?
A. Yes, sir.
Q. To find a crow's nest J
A. Yes, sir.
Q. Now, will you tell us what you saw¥
A. I heard the car before I seen it. It was off the road,
and-you know how you hear a car coming-and it g·ot off the
road, on the right-hand side of the road, and swerved back,
and another car in front of it, and I thought it was going to hit
the car, and I told my uncle I thought the car was going to
wreck, and it got straig·htened out. We went back past the
store, and-when I heard the crash.
Q. You lost sight of it 1
A. Yes, sir.
Q. You said that it got off on the right side of the road.
Now, can you tell about what you mean by the right sidenorth side, or south side I
A. It was his right side.
Q. He was coming· into Roanoke f
A. No, he was going towards Roanoke.

page 126
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By Mr. Kime: vVe'll admit he was on the south side.
By Mr. Coulter:
Q. The car, I understood you to say, also, he nearly ran a
car off the highway¥
A. No: sir; the car was going towards Salem.
·Q. In the opposite direction from where he was
page 127 ~ going f
A. ,vest; and he swerved and cut back on the
road, and pretty near hit the other car, but he straightened
out.
Q. The Mercury, as it attempted to straig·hten out, went off
on the wrong side of the highway as he was goingA. ,.,vent off on his right-hand side, and cut back and got
on the other lane.
By Mr. Kime: "\Ve admit all that! may it please the Court.
By Mr. Coulter: May it please the Court. thev didu 't admit
it until this morning.
·
~
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Ti11i 11 odges.
By the Court: All right.
By :Mr. Kime: Better read the pleadings.
By the Court: Let's let the witness testify.

Bv Mr. Uoulter:
·Q. Was the Mercury going fasU
A. Real fast.
(.J. How fast was it going·¥
A. Seventy or seventy-five.
Q. Than after you saw it, you ran to the accident?
A. Yes, sir.
Q. What did you see when you got there 1
A. Side I was on, it was setting sideways, and I seen there
:Mr.-man g·ot killed-I don't know his name-he
page 1~8 ~ was setting in the car. I ,vent around on his side
first, and I went around on the other side of the
car-man was laying on the ground.
Q. Did you get very close to Mr. Terry'?
A. Yes, sir.
Q. Did you notice any smell of beer about him Y
A. No, sir.
Q. You know what beer smells like?
A. Yes, sir.
Q. '\'Vere you close enough, you think, if there had been,
You would have noticed it?
· A. I don't know, I might have smelled it; I was too nervous.

Q. ·which side of the car was Mr. Terry seated on t
You mean the man in the car?
The man who was still in the car when you got there?
He was on the right-hand side.
Not behind the steering wheel?
A. No, sir.
(J. :Maybe too nervous-is that what yon said?
A. If it had been there, I was nervous-I couldn't smell
it if it was there.
Q. That's all.
A.
Q.
A.
Q.

By Mr. Kime: Stand aside.
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WILLIAM E. OBENCHAIN,
a witness of lawful age, after being duly sworn, deposes as
follows:
page 129

~

DIRECT EXAMINATION.

By Mr. Coulter:
Q. ·wm you state your name, address and occupation t
A. My name is William E. Obenchain, #417 East Madison
Ave. in Vinton. Work for the Storehouse, store helper for
Norfolk and Western.
Q. And you are the brother of Mrs. Hodges 1
A. That's right.
Q. Are you any relation to the Obenchain 's who live across
the street from the Hodges Florist 1
A. I am a brother, also.
Q. I call your attention to the Mother's Day-were you
helping at your brother-in-law's that morning?
A. Yes, sir.
Q. Just prior to an accident that happened in front of the
florist shop, were you waiting on a customer i
A. Yes, sir.
Q. ·wm you speak a little louder?
A. Yes, sir ; I was.
Q. Yon recall who the customer was?
A. Mr. Redmond.
Q. He had parked the car across the street and had come
to your store f
A. That's right.
Q. Now, as you were waiting on him, where were you, precisely, in the store f
A. \V ell, I was in the showroom of Hodges Florpage 130 ~ ist. We have a display window there, and we were
looking at the flowers in this display window.
Q. So that you could look out over the highwayf
A. Yes, sir; we were facing the highway at that time.
Q. ,vhat did you observe just prior to this accident?
A. Well, as I say, we were discussing flowers. We were
looking towards the highway, and then all of a sudden there
wafl a crash-cloud of dust, and then of course the accident.
Q. You actually see the cars come together?
A. Yes, sir; I saw the impact.
Q. Describe the force with which they came together.
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William, E. Obenchain.
A. They came together with a great force. One-black car
-traveled some distance up east, and then hit the colored
car-which would be the Mercury-came to rest about half his
distance.
Q. You pace it off with anyone¥
A. Oh, no; just judging from sight.
Q. From what you saw-from the effects of the accident,
was the Mercury proceeding fast, or did you estimate its
speed?
A. I can't estimate speed; I would say it was going at a
great speed.
Q. After the impact of the cars came together, where did
you go1
A. I-well, I went to the aid of the fellow that was thrown
from the car. He was face down in the dirt, and I went to
him and turned him over on his back.
Q. You got to him before the police officer, did you notY
A. Yes.
page 131 ~ Q. And in turning· him over on his back, what
did you do?
A. At the time, the police officer arrived, and he took over
from there.
Q. In turning him over, did you detect the odor of alcohol
or beer about Mr. Basham Y
A. No, sir.
Q. You didn't get around to Mr. Terry, then?
A. No, sir; time I got around on the other side of the car,
a crowd had gathered, and I didn't get within reach of Mr.
Terry-several others handling him, taking care of him.
Q. That's a11.
CROSS EXAMINATION.
By Mr. Kime:
Q. When you say they came together with great force, what
you actually mean, Mr. Obenchain, is that the Mercury automobile hit a standing-still car with great force-that is what
you meant
A. That is what I mean.
Q. The other car wasn't doing anything but parked there?
A. Yes, sir.
Q. That's all.
Witness stands aside.
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E. PRICE RIPLEY,
a witness of lawful age, after being duly Rworn, deposes as
follows:
DIRECT EXAMINATION.
By Mr. Coulter:
Q. You are Mr. E. Price Ripley?
A. That's right, sir-of the C. L. U.
Q. C. L. U.?
A. That's right.
Q. ·what's the C. L. U.?
A. Charter Life Underwriters designation; it is the professional designation for our business.
Q. You are a salesman of life insurance f
A. That's correct, sir.
Q. Mr. Ripley, in your profession and in your work, you
have occasion from time to time to use scientifically determined mortality and life expectancy tables?
A. Yes, sir. The industry has developed those over the
years, and they have tried to keep them relatively current, and
we have a series of tables as to how longevity has increased.
Q. Have you in your hand, information or tables that indicate the life expectancy of invididuals of particular ages 1
A. Yes, sir. The Life Insurance Institute, which is supported by all the life insurance companies, puts out a Fact
Book, and this is the '56 Fact Book, and on page 98 is carries
mortality tables going back to-it stretches from 1843 until,
up until 1951.
.
Q. And there are a number of different types of tables?
A. There are a number of different tables of insurance.
For example, the one that the insurance companies used up to
the year 1948, was most generally called the American Experience of Mortality, which was based on figures compiled
from 1943 to 1948. Another table that is very popular in the
industry was the American Commissioners Ultimate Table,
which carried the period from 1900 to 1915. The
pag·e 133 ~ one that is the most commonly used today is the
Commissioners 1941 Mortality Table, which took
the ten-year period from 1930 to 1940. This took the mortality, based on a number of deaths and their life expectancy in
life, for an annuity table from 1949. Now, again, they have
one for males and one for females-these are all published in
this book.

page 132

~
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E. Price Ripley.
Q. One based on the U. S. Public Health Service for the
years 1949-50?
A. One listed according to the total population is called
" '49 to '51." That is a relatively short period on which to
base deaths and expectancy. The one that is the most popularly used in the industry is called the Commissioners Standard Mortality Table. It is called this because all of the insurance commissioners for all of the States, through their national association, take a fifteen-year period minimumBy Mr. Kime: We are not interested in this long explanation as to why they have tables. vVe admit the tables, and let
him testify.
By the Court: They admit the tables. Ask himBy Mr. Coulter: He's trying.
By Mr. Kime: About how a table is gotten up.
By Mr. Coulter: I think it's helpful for the jury.
By the Court: I'm not interested. Go ahead and ask him
questions.
page 134
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By Mr. Coulter :
Q. Based on those scientifically designed tables
to which you have referred, and the explanation about which
you have just given, will you refer to those tables and indicate
the life expectany g·iven by each table for a man 61 years of
age!
A. All right. The American Experience table for a 111an 61
years of age shows an expectancy of 13.47 years-at age 61.
The American Men's Ultimate shows an expectancy of 13.67
years. The Commissioners 1941 Ordinary :Mortality table
shows an expectancy of 13.88 years.
Q. Now, that is the one you sayA. Most commonly used throug·h the industry today.
Q. Go ahead.
A. The annunity tables shows 17.76, and the U. S. Total
Population shows 16.88.
Q. And that last one is for a more recent period, '49 to '51?
A. Yes, sir; and it's based on a very short period.
Q. Where is the middle one of 13.88-was it based on the
period from 1930 to 1940?
A. That's correct, sir.

Joseph C. Basham, v. Lorena T. Terry, Admx., etc.

71

E. Price Ripley.
By Mr. Kime: May it please the Court, we'd like to strike
out the table as to annuity, because it is not a life table in the
sense of life expectancy.
By the Court: The jury will disregard the repHge 135 ~ ference to any annuity table, and confine their evidence to the expectancy tables.
By Mr. Coulter: For the purpose of clarification, that is
the one indicated by 17.76 years. Strike that one.
By the Court: That's right, and the one that says 16.88, as
I understand it.
By Mr. Kime: '49 to '51, which he says is a too-short period
of time, and the other one is a standard table.
By Mr. Coulter:
Q. All standard tables 1
A. They are, but all reflect different degrees of work. The
most commonly used one is the Commissioners Standard
Table.
Q. The experience of longevity has increased in recent
years?
A. Yes, sir; no quPstion about that.
CROSS EXA.l\UN.ATION.

Bv Mr. Kime:
· Q. Tables, you, as an insurance expert, say tables most
used, and tables of expectancy of the life of a man 61, would
be about 13-what point 1
A. 13.88.
Q. That's all.
Bv :Mr. Coulter:
..Q. For your benefit, let me develop this fir~t: Use it about:
80 uer cent of the time?
page 136 ~
A. Roughly; yes, sir.
Q. 19411
A. That's right.
Witness stands aside.
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EILEEN BROWN,
a witness of lawful age, after being duly sworn, deposes as
follows:
DIR,ECT EXAMINATION.
By :Mr. Coulter:
Q. You are Miss Eileen Brown f
A. Yes, sir.
Q. ·where do you work, :Miss Brown f
A. I am an appointment clerk in the personnel office of the
Veterans Hospital.
Q. In your capacity as a clerk, did you have charge of the
pay records relating to time and pay of people who were employed by the Veterans Administration?
.A. We have the records of the employees-not altogether
the pay records. vVe write the papers, the papers in the payroll section paid to employees for-It is out duty to give the
payroll section the information as to what salary to pay the
employees. \Ve do not figure the payroll.
(i. But you have the information?
A. vV e have the information.
Q. Employees were paid f
A. Yes, sir.
Q. Do you have in your records-in your employment records-the name of John M. Terry, Sr. f
.A. Yes, sir.
Q. During what period of time was he employed
page 137 ~ by the Veterans Administration Hospital?
A. He was employed for the Veterans Administration Hospital from December 2, 1940 until the time of
his retirement, December 31, 1954.
Q. Let me get this-December 2, 1940A. December 2, 1940.
Q. To whaU
A. December 1, 1954, date of retirement.
Q. During· his last year, let's say, in what capacity was
he employed?
A. As a mechanic's helper, Grade CPC-4.
Q. \"\That was his-what wagesBy l\fr. Kime: Don't answer that question until the Court
passes on it. The question isn't what a man earned; it was
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what he was earniug at the time of his death.
By the Court: That's correct.
By M:r. Coulter: There is a very recent case on it.
(The following conference took place in chambers.)
By the Court : Have you got the case where by you can
enter in evidence that a man was makingBy Mr. Coulter: Advance sheet-admissible
page 138 ~ that a man-The accident happened in 1954, and
allowed them to show what she was making in
1950.
By the Court: But she was still living, too. I've read that
case.
By Mr. Coulter: She was still living1
By the Court: She wasn't killed. I'm familiar with that
ease. She was a professional dancer.
By Mr. Coulter: That's right.
By the Court: But that basn 't got anything to do with the
death case where a man was retired. Not what he could have
done, but what he was doing.
By Mr. Coulter: Can't we show his capacity?
By the Court: Show he was employed, and retired at the
time, drawing whatever pension he was drawing.
By Mr. Kime : 1'7as he actually retired on physical disability?
By Mr. Coulter: vVe feel we can show why he wasn't employed at the time he was killed.
By the Court: You can show that.
page 139 ~
By Mr. Coulter: And what his capacity was!
By the Court: Suppose he had been making
three times this much in 1924?
.
By Mr. Coulter: I don't think-he's not a big-salaried
man. The most he could expect would be $250 a month, and
probably less because of his age.
e can show his experience.
By the Court: I think you'd be limited to showing what
he was earning, if anything, at the reasonable time surrounding the very moment he was killed. If he was retired, I don't
think you can go back in '54 and show what he was paid then.
By Mr. Coulter: Another reason, based on dependency,
and what he was contributing-what he received from his
annuity.

,v
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By the Court: Show his life expectancy, and go bac~r to
the time in '54 when he was employed, or after he had retired
and was drawing a pension. You can show that. The case
you refer to involves a professional dancer; she was not
killed, and seeking damages at the time. And she was claiming that she was permanently injured, on account of injuries
received, and that would affect her act as a sing·er and professional dancer. And that case did permit evidence to show
what she had earned professionally. She hadn't retiredmade her retire as a result of the wreck.
page 140 ~ By Mr. Coulter: Didn't the evidence as to what
she was making show no relation to her injury?
She wasn't doing anything prior to her injury.
By Mr. Kime: On account of the fact-the point in the
case-you couldn't do anything.
By Mr. Coulter: Before the jury they couldn't do anything. They went back three or four years.
By Mr. Dodson: To show her capacity.
By Mr. Coulter: As far as loss of earnings, you don't have
to pinpoint it down to precise and exact estimate, according·
to the cases as I read them.
By Mr. Kime: This man testified he had retired, andBy Mr. Coulter: He had retired from the Veterans Administration.
By Mr. Kime: On $82, and back here in chambers-and I
thought it was some type of pension. You corrected, and
said no, it was retirement.
By the Court: Ask her what the salary was at the time he
retired in '54, and let's go on and show he was
page 141 ~ not employed at the time he got killed.
By Mr. Kime : " 7e except to the ruling of the
Court.
( Court and Counsel return to open court.)
By Mr. Coulter:
Q. At the time of Mr. Terry's retirement, just prior to his
retirement-immediately prior to his retirement, what salary
was he drawing?
A. $3230 per year.
Q. "'What was he paid by way of retirement-what were his
retirement benefits coming to?
A. He retired with an annual annuity-with a monthly
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annuity of $82 a month, and that annuity started as of J anuary 1, 1955.
Q. And when did it stop?
A. It stopped at the end of the month preceding the month
in which he died, which was April 30, 1956.
Q. And under the plan~under the retirement plan he was
working, how long would that $82 per month have continued 1
A. It would have continued until his death.
Q. Regardless of how long he lived f
A. Regardless of how long he lived, it would have continued
until his death.
Q. Now, during the time that Mr. Terry worked for the
1Veterans Administration Hospital-as part of his salarywere deductions made from part of his salary to refinance
this?
A. Deduction of six per cent a year-our anpage 142 ~ nual annuity at that time. Now, it is more. But
at that time he retired, he was paying six per
cent of his salary into the retirement fund.
Q. Of course that six per cent stopped when he retired 1
A. Yes, sir.
Q. Then, at his death, had he actually received back all
of the money that he himself had contributed in the plan?
A. No, he had not.
Q. So that what credit should be applied to this figure?
A. Mrs. Te1Ty received a check for-in the amount of
$809.93, which was the balance in his retirement-in the fund
-retirement fund, to his credit at the time of his death.
Q. In other words, that was $809.93 he had contributed over
the years?
A. He had paid into the fund, and had not received back
in the way of monthly annuities.
Q. You know whether or not the amount of that monthly
annuity began at a lower figure than $82?
A. No; he received $82 from the time that he retired, and
would continue to receive it.
Q. That's all.
CROSS EXAMINATION.
By Mr. Kime:
Q. May I see your record tl1ere?
A. Yes, sir. ,V11ich record do you want?
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Q. Both records.
A. This is tbe employee service record-card that we keep
on all employees at the hospital. It shows the
page 143 ~ name, date of birth, whether he is a veteran, and
so forth. This is in the nature of-is kept in case
of accident. "\Vhen he came on duty, he was appointed at this
salary. He was in the utility division, which at this time is
the engineering di vision. This shows he was changed. This
is a public law which gave all Government employees a raise,
periodic promotion, periodic step increase, and so forth.
Then it goes over to this card, and we write down all of the
actions taken on an employee while employed-is recorded
on this service record card, which is kept.
Q. Does that record show he voluntarily retired!
A. He voluntarily retired because of disability.
Q. "\¥hat kind of disability?
A. I don't understand.
Q. What was the nature of tbe disability?
A. I don't know, sir.
Q. Your record show that?
A. No, sir. Our personnel files performs a physical examination on any employee who requests it himself, or an
agency requests it. The personnel files performs that physical
examination and that examination is sent into the Civil Service Commission in v,r ashing-ton?
Q. Then he did retire on account of physical disability?
A. He did retire because of physical disability.
Q. May I see these records a moment f (Witness bands
papers to Mr. Kime)
A. This is the information he received from the Civil Service Commission.
.
pag·e 144 ~
Q. "\Vhat other records are there?
A. That is the only records I have.
Q. Ha<l access to all of them?
A. This is the only records I have-information that came
from the Civil Service Retirement Division.
Q. Paid back to Mrs. Terry all the money from the date of'
Mr. Terry's death, and Mr. Terry paid into the retirement
fund, less what he had drawn ouU
A. Yes, sir-wbat he had drawn out; yes, sir.
Q. Vfl1at portion of the $82 did they charge up against the
fund you lmilt up, as contrasted to how mucli the Government
puts up?
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A. The full amount you received is deducted from what
you have paid into the fund.
Q. Give you back your money for the first, about two and
a half years, or three years-giving you back your money ;
if you live longer than that, the Government pays you f
A. (Witness does not answer)
Q. If I understand, if you don't live-simply say you paid
in enough to draw so much for a period of three years, then
the Government don't owe you anything, but if you died, give
your money back first f
A. Had Mr. Terry lived, say five years, and been killed, his
widow would not have received anything, because he would
have received all the money he paid into the retirement fund.
Q. All right; that's all.
By Mr. Coulter:
Q. Developing that last point-had he continued
to live, he would have continued to receive the
$82 a month?
A. Had he lived to 110 years of age, he would have received
$82, or more. At various times Congress has increased the
annuity payable to retired employes. There's a bill before
Congress now for an increase for retired employes.
Q. Thats' all.
page 145

~

,vitness stands aside.
VIRGINIA TERRY,
a Minor, after being duly sworn, deposes as follows:
DIRECT EXAMINATION.
By Mr. Coulter :
Q. Miss Virginia Terry?
A. Yes, sir.
Q. Miss Terry, speak up, so that everybody in the court
room can hear you. Where do you live, Miss Terry?
A. #1566 Lafayette Boulevard, Northwest.
Q. And what's your age?
A. Twenty.
Q. When will you be 21 ?
A. April 5th.
Q. Employed?
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A.
Q.
A.
Q.

Yes, sir.
Where do you work?
In the auditor's office of Hotel Roanoke.
How long have you lived at #1566 Lafayette Boulevard?
page 146 ~ .A.. Six years, in November.
Q. And who lives there with you at this time?
.A.. My sister Lorena, and my mother.
Q. vVho are the other members of the family?
A. I have a brother, Robert, in Cincinnati, and I have a
sister, Mary Elizabeth, in Washing~on, and I have another
brother, John, at the Veterans Hospital.
Q. Your brother Robert lives in Cincinnati t
A. He lives in Belville, Kentucky.
Q. Out of Cincinnati?
A. Outside Cincinnati.
Q. "\Vha t is his age?
.A.. He's 24.
Q. And what is the age of your brother John?
A. Twenty-three.
Q. Virginia, I direct your attention to May 12, Saturday,
1956. At that time, during that period of time, who was living at the house?
A. My sister Lorena and my father.
Q. Your mother was not living there?
A. No, sir.
Q. Where was she?
A. She was at Catawba Sanatorium.
Q. .And you were living there?
A. Yes, sir.
Q. That evening did you have dinner at home?
A. Yes, sir; my sister and I fixed supper for my father.
Q. The three of you had dinner together?
page 147 ~ A. The three of us had dinner together.
Q. Anybody else home?
A. No, sir.
Q. Did your father spend the night at home that night?
.A.. Yes, sir.
Q. How do you know that?
A. He was home when I left between 8 :30 and a quarter of
nine, and he was home when I came in about 12 :30-he was in
bed at that time.
Q. He was in bed when you came home?
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A. Yes, sir.
Q. You went out on a date?
A. Yes, sir.
Q. Had be expressed any plans for going out that night 1
A. No, sir; he was sitting in the chair, listening to the radio
and reading a book when I left.
Q. Was his son-in-law, Joe Basham, there?
A. No, sir; not to my knowing.
Q. Had he had anything to drink that night, do you know?
A. Not to my knowing.
By Mr. Kime: May it please the CourtBy the Court : She said not to her knowledge.
By Mr. Coulter: She's qualifying.
page 148 ~ By the Court: Go ahead. She can't say, of
course, when she wasn't there. Go ahead.
By Mr. Coulter:
Q. Miss Terry, where is your bedroom?
A. Next to the kitchen.
Q. On the main floor¥
A. On the main floor.
Q. You and your siter Lorena share the same bedroom?
A. Yes, sir.
Q. ·wbat is the size of the property upon which the house
vou live in is situated T
· A. About three acres.
Q. "That were your father's habits as to rising¥
A. He was alw.ays up between 5 :30 and 6 :00, or 6 :30never later than 6 :30.
Q. Do you recall the shift that he worked on when he was at
the V. A. Hospital?
A. Yes, sir; he worked eight to four, and seven to threeI think eight to four-and he left home about seven o'clock.
Q. Did he lmve a garden?
A. Yes, sir.
Q. Did he work in the garden?
A. Yes, sir.
Q. How long· is the garden?
A. I guess an acre and a half, or two acres of garden. ·
Q. From that garden did you can any foods T
page 149 ~ A. When mother was home she canned all food
left over in the garden, and of course my mother
was in the hospital, and Dad, he canned a few things.
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Q. Who bought the groceries, generally, in the household?
A. My mother and father.
Q. Did he do any other helping about the house?
A. Yes, sir; he helped in all ways about the house.
Q. In what ways?
A. Well, he helped wash, or if we were there, helped with
the cleaning.
Q. Had he any experience in cooking?
A. Yes, sir.
Q. What was thaU
A. He went to cooking school in Pennsylvania at one time,
when he was very young.
Q. vVhat were your plans this Sunday, Mother's Day, as to
what you were going to do later on that day?
A. We were going to church, and that afternoon we were
going to the hospital to see my mother.
Q. How were you going· up there?
A. My brother-in-law, Joe, was going to take us.
Q. Had he, to your knowledge, made any particular plans
to take you up T
A. Yes, sir ; I think he had.
Q. What was that?
A. He was supposed to call us to to what definite time that
he would be over, because the visiting hours, of course, were
between one and three-no visiting-and- you
page 150 ~ could visit anywhere after three-till nine at
night.
Q. On Sunday T
A. Sunday, and every day.
Q. Had he made any arrangements to provide transportation?
A. Yes, sir ; I guess he had.
Q. You know what they were?
A. No, sir.
Q. He have a car of his own?
A. No, sir.
Q. Who was he working for at that time?
A. Sylvan Lincoln-Mercury.
Q. Did you hear him come in Sunday morningT
A. No, sir.
Q. Did you hear him and your father leave?
A. Yes, sir; I heard them go out the door.
Q. You have any idea what time it was?
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A. No, sir.
Q. You then went on back to sleep, I take iU
A. Yes, sir.
Q. When did you get up for breakfast that morning?
A. About ten.
Q. Was there anything in the kitchen that would indicate
that Mr. Basham and your father had had anything to drink?
A. No, sir.
Q. Did you see your father before he died?
A. Yes, sir.
Q. When?
page 151 ~ A. At the hospital Sunday afternoon.
Q. What time?
A. About 4 :00 o'clock Sunday afternoon.
Q. Did your father seem to be all right?
A. No, sir.
Q. What was his condition when you saw him?
A. He was in the bed, and his leg was in a traction, and
his chest was in traction, or something, and he was trying to
talk, but I couldn't understand him for the tube in his throat
-couldn't understand him.
Q. Did your father have a driver's license!
A. No, sir.
Q. Did he have a car?
A. He had a car when I was very young-about 1940, I
guess.
Q. How long ago would that be?
A. Sixteen years.
Q. He hadn't had a car for 16 years?
A. I would say so.
Q. He wear glasses?
A. My father? Yes.
Q. After his retirement, did he work more in the garden
than he did beforehand?
A. Oh, yes; he had more time to work in the garden.
Q. What did he do with his time, most of the time, after
June, '55, say?
A. He visited my mother, and he workeed in the
page 152 ~ garden, and at nights he attended Masonic meetings and different lodges he belonged to, and things
of that sort.
Q. Did he visit your mother every day Y
A. No, sir ; not every day; average of three or four times a
week.
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Q. How did he go there f
A. He went up on the Abbot bus.
Q. Do you know what time that lefU
A. ·when she first went to the hospital, it left about eleven.
Then they changed the schedule; it left about nine, or ninefiftecn.
Q. ,vhen did it come back?
A. Five in the afternoon.
Q. Any other bus schedule to and from theref
A. Not to my knowing·, sir.
By Mr. Kime: May it please the Court, that kind of thing
have unything to <lo with the case f
By the Court: I don't know.
By l\fr. Coulter: That's all.
CROSS EXAMINATION.

By M.r. Kime:
·Q. Miss Virginia, on the night of the 12th of May, which
was Saturday night, I understood you to say you were g·onc
from the house from around eight to twelve, did you say ?
A. Yes, sir.
page 153 ~ A. No, sir.
A. I said about between twelve an<l twelvethirty.
Q. About a period of four hours?
A. Yes, sir.
Q. And of course you don't know anything that happened
in the mean time ?
A. No, sir.
Q.
as your sister there i
A. No, sir.
Q. She was gone, too f
A. Yes, sir; she left previous to me.
Q. And your father was there by himself, as far as you
know¥
A. That's right.
Q. And you also stated that your father had a habit of
getting up in the morning 5 :30, never later than 6 :30?
A. That's right, sir.
Q. You know whether or not, when Mr. Basham came to the
l1ouse, your father was still in bed?
0

"r
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A. No, sir ; I don't know; I didn't hear him come.
Q. It was mighty early, wasn't it?

A.
Q.
A.
Q.

I don't know.
Did you look at the clock?
No, sir.
You know what they did while they were in there, or how
long they were in the kitchen?
page 154 ~ A. No, sir.
Q. You know where they went after they left
your home?
A. No, sir; I don't know where they went. I think they
went to the hospital to see my brother-I don't know.
Q. You know where else they went?
A. No, sir.
Q. You know what kind of arrangements your father made
for your brother-in-law, here, to take him to the Veterans
Hospital to see your brother?
A. No, sir; I don't.
Q. You know what kind of arrangements had been made to
go over to Catawba?
A. I think my brother-in-law was to be taken.
Q. Just what the arrangements were you don't know?
A. No, sir.
Q. Your father was a very large man, wasn't he?
A. Yes, sir.
Q. He was six feet or more, and weighed around 240
pounds?
A. No, sir ; he wasn't six feet or more.
Q. He wasn't?
A. He ,:vas five-ten, or eleven.
Q. Weight around 240 pounds?
A. I think he weighed about 215 at the time of his death.
Q. And he had been retired for physical reasons from the
Veterans Hospital?
A. Yes, sir.
Q. That's all.
,vitness stands aside.
page 155

~

LORENA TERRY,
a witness of lawfnl age, after being duly sworn,
deposes as follows:
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DIRECT EXAMINATION.
By Mr. Coulter :
Q. You are Lorena M. Terry Y
A. Yes, sir.
Q. You are the daughter of John M. Terry, and Lela C.
Terry¥
A. Yes, sir.
Q. What's your age, Lorena?
A. Twenty-six.
Q. And you have two other sisters, and two brothers T
A. Yes, sir.
Q. Where you living now?
A. # 1566 Lafayette Boulevard, Northwest.
Q. Last May were you living there Y
A. Yes, sir.
Q. And your sister was living there Y
A. Yes, sir.
Q. Your mother was away in the hospital?
A. Catawba Sanatorium.
Q. Where do you workY
A. Applachian Electric Power Co.
Q. And you were appointed Administratrix of your father's
estate!
A. Yes, sir.
page 156 ~ Q. Is that at the request of the whole family?
A. Yes, sir.
Q. You know the date of your father's birth T
A. I don't know the year; I know it's December 7th.
Q. You know how old he was at the time of his death?
A. Sixty-one.
Q. On the night of May 12th, along dinner time, who was
home?
A. Virginia, myself and my father.
Q. You all have dinner together?
A. Yes, sir.
Q. Then what did you do later on in the eveningY
A. I went out on a date around 8 :30.
Q. Did your father go out prior to 8 :30?
A. Not to my knowledge.
Q. Was he at home when you came in Y
A. Yes, sir.
Q. What was he doing when you leftY
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.A.. Sitting in a chair reading, with the radio on.
Q. Did he say that he was going anywhere that night?
.A.. No, sir; my father was in the habit of staying at home
at night.
Q. Had he had anything to drink that night?
.A.. No, sir.
Q. I believe your sister's testified that you joint bedroom
is located rig·ht next to the kitchen on the first floor, is that
correct?
.A.. Yes, sir.
page 157 ~ Q. Did you hear Mr. Basham-Joe Bashamcome into your house Sunday morning?
.A.. Yes, sir; I heard him come in.
Q. About what time f
.A.. I don't know the time ; I didn't look at the clock.
Q. How long did he stay there 7
A. Probably around half an hour at the most.
Q. Did he talk with your father?
.A.. I fell on back to sleep, so I think they were talking when
I woke up, and then I guess they was still talking when I fell
back to sleep.
Q. You hear them go outY
.A.. Yes, sir.
Q. ,vhat time?
.A.. I imagine around a quarter of seven; I didn't look at
the clock.
Q. ·while they were there, was there any loud talking or
commotion?
A. I didn't hear it; I went back to sleep.
Q. You had breakfast later on that morning!
A. Yes, sir.
Q. You find any evidence of drinking when you had been to
the kitchen f
.A.. No, sir.
Q. Or anywhere about the house?
.A.. No, sir.
page 158 ~ Q. What are your father's habits about early
rising?
A. He always gets up early-between 5 :00 and 6 :00 o'clock
in the morning, goes down and fixes the fire, and comes back
up and fixes his own breakfast, and then he'd go out in the
garden and work the garden-in the summertime.
Q. He have a pretty large garden,
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A. Yes, sir.
Q. How large was it 1
A. About two acres, I imagine.
Q. What did he grow 7
A. Vegetables-corn, beets, radishes, onions, peas.
Q. Did you put any of them up?
A. My father and mother did the canning.
Q. Did it have any substantial effect on your food bill"?
A. Yes, sir; during the summertime all we had to pay was
our meats and staple foods.
Q. Tell us about his routine after he retired, his daily routine.
A. He'd get up early in the morning to fix his own breakfast, and usually he'd read the morning paper until time to go
out and see mother, and usually fixed mother's lunch-packed
a lunch and took it with him-and catch the bus around 11 :00
o'clock, and he'd go up and see mother. And he'd come back
at 5 :15-the time the bus came back. And then when I'd come
in from work, Virginia and I, we'd all eat supper together.
He'd stay at home, unless he had to go to a lodge meeting, and
that was his daily routine.
page 159 ~ Q. Did he visit his son often at the V. A. Hospital f
A. He visited his son at 7 :00 o'clock in the morning. H'd
get up twice a week, and he'd be up and about, and see John,
and he'd go back and see mother. He spent most of his time
visiting at the hospital.
Q. ·what was the condition of his health at the time of his
death?
A. I'd say g·ood condition.
Q. Strong man Y
A. Very strong.
Q. Your father drive the last ten or fifteen years 7
A. No, sir.
Q. That's all.
CROSS EXAMINATION.
By Mr. Jolly :
Q. Miss Terry, you testified that prior to your father's
death that he was in good physical condition and very strong
- I believe you characterized it Y
A. As far as I know.
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Q. Then why was it that he was retired by the V cteraus
Administration for physical disability?
A. Not being a doctor, I don't know.
Q. You don't know anything about his condition that caused
him to ask for retirement on account of his physical disability!
A. To my knowledge, he didn't ask for retirem(\llt.
Q. Do you know of anything at all about why he was retired
then, on account of physical disability?
page 160 ~
A. No, sir.
Q. You have no knowledg·e whatsoever about
that?
A. I don't know why they asked him to retire.
Q. Do you know if they asked him to retir0?
A. I was told that.
Q. By your father!
A. By my mother.
Q. By your mother? And you never had any convenmtion
with your father about it, and nothing was ever said to you as
to why he was retired for reasons of physical disability?
A. No, sir; I did not discuss that with my father.
Q. Now, on the night of l\Iay 12th, Saturday nig·ht, you and
your sister both went out on dates that nig·ht?
A. Yes, sir.
Q. And then you left about 8 :301
A. Yes, sir.
Q. And at that time your father was at home t
A. Yes, sir.
Q. And when you retumed, your father was at home?
A. Yes, sir.
Q. Vvas he in bed f
A. Yes, sir.
Q. "That time did you return f
A. Around 1 :00 o'clock.
Q. Around 1 :00 o'clock?
A. Yes, sir.
Q. Then what happened from the time you left
page 161 ~ until you returned home, of course you don't
lmow?
A. No, sir.
Q. The next morning you testified that you heard Mr. Basham arrive at your home, but you were in bed, and you didn't
look at the clock, and you don't have any idea what time that
wast

88

Supreme Court of Appeals of Virginia

Lorena Terry.
A. It was daylig·ht.
Q. It was daylight? And you heard some conversation and
went back to sleep?
A. Yes, sir.
Q. Is that correct?
A. Yes, sir.
Q. And you didn't hear anything else until you heard the
door close when they left 1
A. Yes, sir.
Q. And you don't know what time that was?
A. No, sir.
Q. So what occurred at your home from the time Mr.
Basham got there that morning, until he left, you don't know1
A. No, sir.
Q. Now, Mr. Coulter asked you if you found any evidence
of any drinking at the house that morning after they left, and
you said you did not, that is correct, isn't iU
A. Yes, sir.
Q. As a matter of fact, Miss Terry, your father had been
accustomed to doing some drinking, hadn't he?
A. Yes, sir.
Q. And you were very familiar with thaU
page 162 ~ A. Yes, sir.
Q. As a matter of fact, he had been committed
to the Veterans· Hospital-

By Mr. Coulter: May it please the Court, we object to this
testimony. May we see you in chambers?
By the Court: I sustain the objection at this point. Not
responsive to anything· brought out in direct examination, and
you have her on cross examination at this point.
By Mr. Jolly: "\Ve respectfully except to the ruling·.
By l\fr. Kime: We understand the courtBy the Court: One at a time.
By Mr. Kime : Going to ask-I should rise-if we understand this could come out in direct, and not be responsive to
cross examination? I want to understand so we '11 know how
to proceed.
By the Court: I don't think it's responsive to anything
brought out on direct examination, consequently I sustain
the objection.
By Mr. Kime: Like to have it subject to the Court's ruling.
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By Mr. Jolly:

Q. Miss Terry, to what extent did your father
page 163 ~ drink?
A. I don't know what you mean exactly.
Q. Was your father a heavy drinker!
A. I wouldn't say real heavy drinker.
Q. Would you say heavy drinker?
A. I'd sav he drank.
Q. Was he a heavy drinker?
A. He didn't drink every day.
Q. When he drank, was he a heavy, a constant drinker f
A. Maybe he'd take a spell once in a while of drinking·
heavy.
Q. And some of those spells went on from time to time?
By Mr. Coulter: vVe renew our objection.
By Mr. Kime: We are making her our witness on this anyway, then.
By the Court : Let me see counsel in cham hers on this.
Make her your witness. Let the record show that we proceed
with her as your witness, boundBy Mr. Kime: Bound by the evidence. Show it's absolutely
contraryBy the Court: Let me see counsel.
(The following took place in chambers).
By Mr. Jolly: May it please the Court, we want to state
for the record the purpose of going into this evipage 164 ~ dence. Counsel for the plantiff have attempted to
paint a very quiet and loving home life here. They
have gone into all of this man's habits as·to what he did, when
he got up in the morning, who fixed his breakfast, where he
went in the garden, and what he spent his time doing. As a
matter of fact, we think we have a right to show a lot of other
evidence regarding· his habits, his affection for his family, and
things that have occurred during the time he has been a father
and a husband, and all that this jury ought to know, if they are
going to pass on this case, and value his life under the wrongful death statute.
By the Court: It's the Court's recollection that counsel
for the derendant specifically objected, and made a motion,
too, that any evidence concerning the family life of this man,
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the dependencies, any evidence about whether the wife was
dependent on him, what kind of condition she was in, should
not come out before this jury until after the verdict, and the
apportionment thereof, became important. Now, if you wish
to introduce all this evidence, then the other evidence would
likewise be admissible to the jury. Take your choice.
By Mr. Kime: May it please the Court, the purpose of the
record-this is the plaintiff in the case.
By the Court: You made the motion, l\Ir. Kime, at the beginning of the case, that all that would be excluded. Also-By Mr. Jolly:
(Statement not understood by the reporter).
page 165

~

By the Court: One of you at a time. I don't
want to hear both of you talking at the same time.
By Mr. Kime: Now, my remark and my address-the fact
the Court said that the questions being asked of this witness
were not in response to anything that was brought out in direct examination-in cross examination. It has also been my
idea that any question could be asked a plaintiff bringing a
suit, and who was adverse to the course of the testimony, in
regard to any matter which constituted an element of the trial
of the case. Now, the Court has just said the exceptions at the
inception of the case we made a motion that it be excluded
from the jury-any testimony in regard to the condition that
M:rs. Terry was in, meaning that she had been an inmatetuberculosis sanatorium-mean that she had been, or not; had
a cancer, that should be excluded; any reference·to her youngest child-was also the youngest child of the deceased-boy I
should say-been critically injured in an automobile accident,
and was in the Veterans Hospital. We still stand absolutely
on that. We do not think that has anything to do with the
question of Mr. Terry's habits of drinking whiskey, when our
defense in this case on that- on this particular occasion, both
he and the defendant were out together drinking· whiskey together. It was his habit to drink whiskey, and that is the
purpose-that is our defense, and I can't see that has anvthing to do with the question of Mrs. Terry's condition, or l1is
son's condition in the Veterans Hospital. That's why we are
trying to proceed.
pag·e 166 ~ By the Court: At this stage of the ·record, the
Court thinks the matter has not been placed in
issue. There is no evidence brought out in chief by the plaintiff before, that he was a drinking man, or in the habit of
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drinking, and that you reserve your right, then, to call this
witness when you put on your evidence.
·
By Mr. Kime: All right, sir.
By the Court: At the present it is not proper to cross
examine the witness on a matter that has not been brought out,
or put in issue. But, now if we get into all of the different
elements that he was a worthless, drinking bum, then I think
the doors are down, and they can show how much the family
was dependent on him.
By Mr. Dodson: Your Honor, I take the position that any
such alleged evidence of his being· a worthless bum is irrelevant in a case of this kind.
By the Court: Well, we '11 come to that when it's offered.
At the present time, I rule- I sustain your objection.
By Mr. Kime: And we except for the purpose of the record,
and we-may we call the Court's attention-our evidence
proves that this Mr. Basham-both Mr. Basham and Mr.
Terry were drinking at the time this accident happened. This
is their witness, not our witness-evidence for the plaintiff;
and I ref er to the evidence of Jack Dempsey
page 167 ~ Smith-Officer.
By Mr. Dodson: Which doesn't prove they
were drinking at the time the accident happenecl.
By the Court: That is a question for the jury on another
issue in the case. Because even if he was dead drunk, doesn't
excuse the defendant from killing him. So let's g·et back to
the case.
( Court and counsel returned to open court).
By Mr. Kime: That's all. Questions?
By Mr. Coulter: No, sir.
Witness stands aside.
LELIA C. TERRY,
a witness of lawful age, after being- duly sworn, deposes as
follows:
DIRECT EXAMINATION.
By Mr. Coulter:
Q. ·w1iat's your name?
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A. Lelia C. Terry.
Q. What's the '' C '' stand for f
A. Christine.
Q. Mrs. Terry, please speak as loud as you can.
A. Yes.
Q. You are the widow of John M. Terry i
A. Yes, sir.
Q. ·what is the date of your birth?
page 168 } A. September 11, 1908.
Q. What is the date of your husband's birth?
A. December 2J 1894.
By Mr. Coulter: Can you hear her, Judge¥
By the Court: I can hear her.
By Mr. Coulter:
Q. Where was he born f
A. Jonesville, Va.
Q. What is the date of your marriage?
A. March 6, 1928.
Q. See if we rem.ember the dates of all your children's
births-can you do that¥ You have five children?
A. Yes, sir.
Q. Will you name them and give their ages t
By Mr. Kime: Haven't you proved thaU
By the Court: I don't mind the mother telling it again.
By the Witness:
A. Mary Elizabeth,_ judge her age 27; Lora May, 26; Robert, 24, and John 23 ; and Virginia, 20.
Q. Your husband was an employee of the Veterans Administration, was he not¥
A. Yes, sir.
Q. ,vhen was he retired!
page 169 } A. January 1, 1955.
Q. You know why he was retired?
A. No, sir.
Q. What amount of retirement pay did you receive at the
fudt
.
A. $73.
Q. During what period?

A. $73 a month, um-hum.

.
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Q. Was that later on increased?
A. November it was increased to $82.
Q. November of what year?
A. '55.
Q. When was it cut over to $82 per month?
A. April, '56.
Q. .After your husband retired, what activities did he concentrate on about the house 1
.A. The garden, mostly.
Q. When did you go to Catawba Sanatorium f
A. June 23, 1955.
Q. Did yo-µr husband visit you up there often 1
A. Yes, sir; most every day, or about, I think, about four
times a week.
Q. What was the last time that you saw him?
A. May 12, '56.
Q. Had he talked to you about the plans for the next dayf
.A. He said he was going to see Johnny, and then he was
coming back to see me.
page 170 ~ Q. He say how he was coming back to see you¥
A. No, sir; he didn't say.
Q. Tell you about any plans that he had for Saturday
night?
A. Not any plans that I know of.
Q. Did he help you much about the house Y
A. Yes, sir.
Q. What type of help did he do about the house?
A. Always helped me with the cooking; helped with my
cooking; always helping me with the wash, and the marketing.
Q. Don't think everybody can hear what you say about
marketing.
A. He always helped me with the cooking, and he did a lot
of my marketing and cleaning, and helped me with the washing·, and he did all of the marketing when he was at the market.
Q. You say he went to market-who bought the groceries?
A. He did.
Q. When did he go to work for the V. A. Hospital?
A. December 2, 1940.
Q. About 1936 to 1937, what did he do?
a while, and he cooked for a while.
A. He was-well, did different things. He was a guard for
Q. 'Wbere did he cook?
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A. With C. C. Camp at Petersburg.
Q. Did he have any special training· in that?
A. Yes, sir.
Q. ·what was it f
A. They sent him to the cooking school in Marypage 171 ~ land.
Q. Did he own a car?
A. He did up until 1940.
Q. He didn't after that, did he?
A. No, sir.
Q. Mrs. Terry, I hand you a Kodak snapshot, with a date
printed on the top-May 19, '55-notation on the back, 1954.
Who's that a picture of?
A. That's Mr. Terry and Johnny Maynard.
Q. Did I understand that is Mr. Terry's sonf
By Mr. Kime:
Q. Did I understand that's Johnny?
A. Yes, sir.
By Mr. Coulter :
Q. Is that about how he looked prior to his death?
A. Yes, sir.
Q. Will you introduce that into evidence as Plaintiff's Exhibit #11?
A. Yes, sir.
By Mr. Kime : Picture taken in '54?
By Mr. Coulter :
Q. When was this picture taken?
A. December.
Q. December, '54!
A. Yes, sir.
Q. Mrs. Terry answer the questions that either
page 172 ~ of the other gentlemen may put out.
By Mr. Kime: No questions, your Honor.
Witness stands aside.

By Mr. Coulter: May it please the court, we are about
ready to rest, and we'd like to have a conference. May we
have a recess?
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By the Court: You want a conference among yourselves 1
By Mr. Coulter: Yes, sir.
(Later, the following conference took place in chambers).
By Mr. J oily: Counsel for the defendant at this pointafter the plaintiff bas rested-move the court to strike the
evidence of the plaintiff, on the grounds that while the testimony and exhibits, as far as the speed of the automobile, the
manner and fashion in which the accident itself occurred,
mig·ht well be sufficient to make out a prima facie case of gross
negligence, yet testimony for the plaintiff affirmatively shows,
and even the evidence of Officer Smith, that both the driver
and the guest in the automobile had been driving the same
since around 5 :00 o'clock, or at least as late as 6 :00 or 6 :30,
until 9 :30, in Roanoke County and in the City. That, according to the statement of the deceased, which was testified to by
the Officer, as well as the statement of the defendant, they had
stopped at several places for drinks and beer;
page 173 ~ that nowhere in this evidence is there any statement that the deceased protested, that he raised
any objection as to the manner or fashion in which the automobile was being operated, but apparently acquiesced in its
operation from the beginning to the end-up until the time the
accident occurred. ·we'd like to call the Court's attentiou to
a recent ·west Virginia case, which we feel follows the same
general rule, as far as contributory negligence is concernedor assumed every risk, as does the Supreme Court of Appeals
of Virginia. This is the case of Herring against Wvnn; it was
decided by the Supreme Court of Appeals of Virginia-1Nest
Virginia, on November 27, 1956, and reported in 95 Southeastern-second page-148. In that case the evidence shows
-as here-that both plaintiff and defendant had ridden
around in an automobile in the early morning, as is the evidence in this case; that they had been drinking alcoholic beverages, and had stopped at several places. The automobile left
the highway, and the defendant-or the plaintiff-was severely injured. Now, the court in that case held that-set
aside a jury verdict in the manner-amount of $8,000, nnd
held that the defendant-the plaintiff is guilty of contributory neglig·ence as a matter of law. The court stated that
while a guest is not required to be constantly at the height of
attention and alertness in order to raise an instant alarm in
case a sufficient danger might arise, such a guest must exert'
reasonable care for his own safety.
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page 174 ~

But the guest must exercise ordinary care for
his own safety. And when he knows, or by due
diligence should know that the driver is not taking proper
precautions, it becomes the duty of the guest to remonstrate,
and failing-the failure to do so bars his right to damages in
case of injury. The court further held that it can not be
doubted, under the circumstances, that each of the parties
was fully cognizant of the hazards of such a drive, from the
time of the commencement thereof, the guest passenger vaguely following· such course of non-hazardous conduct, brought
the possibility of the injury-cannot be permitted to recover
merely because she had no opportunity to escape injury after
the accident began to take place. In the instant case, after
the automobile of the defendant began to skid-now we are
not saying that the plaintiff's decedent could have gotten out
of the automobile after the defendant apparently lost control
of it, and immediately before the collision. However, from the
evidence of the plaintiff, and of Officer Smith, that he had
stopped at several places prior to the accident, and in fact,
in his opening statement, counsel for the plaintiff admitted
that both parties had been drinking, and that they had stopped
at the Veterans Hospital; they had been at the boiler room,
and the evidence for the plaintiff shows that the attendants
at the boiler room testified they smelled the odor of alcohol on
both the plaintiff's decedent and the defendant, and that the
plaintiff's decedent had an opportunity to leave the automobile at that point, or at some of the other several places that
Officer Smith testified to, that they stopped. We don't think
the plaintiff has carried the burden of proof in
page 175 ~ this case, and that the Court should strike the
evidence for the reasons heretofore assigned.
By the Court: I say counsel's attention is called to the
fact, in the case of Virginia Transit Co. against Simmons,.
198 Va. 122, which was a 1956 case, that the Court of Appeals
there stated that a guest is under no duty to direct or control
the driver who has physical control of the car, and is under
no compulsion to protest-which is a guest case-not a West
Virginia case. Also, in the same volume, 198 Va., page 24, in
the case K etchmarlc against Lindauer .Adrninistrato r, that
mere silence of the guest is not enough to constitute contributory negligence. Also, furthermore, there is no evidence in
the case that the defendant driver, even though he may have
had a drink, that the drink had affected his driving, or that
his actions were due to the cause of drinking. From the evi1
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dence before the jury at the present time, the Court is of the
opinion that it is a jury question as to whether or ~ot the
facts in this case constitute gToss and culpable neghgence,
as set out under the guest statute of this State. The motion
is overruled.
By Mr. Kime: We except. May we call the Court's attention to the pleading in the case where he was drinking-and
they did have an effect upon his ability to operate the automobileBy the Court: The pleadings of the plaintiff 1
By Mr. Kime: Pleading of the plaintiff.
page 176 ~ By the Court: It is the evidence that governs
not pleadings.
By Mr. Dodson: It's customary, particularly in a situation
of this kind, to alleg·e various theories upon which you may
rely at the time, if the evidence develops that way, and I
don't think we would be bound in any way by the allegations.
in the pleadings, unless the defendant here objected to it, and
asked that we elect between the theory of negligence on which
we sue. They have waived the right to ask us to elect at this
point.
By the Court : "\Vell, of course the jury will decide the case
on the basis of the evidence produced by the witnesses, and
you have in the pleadings, as I read them, not only speed, but
drinking as well. But as chief complaint that he was gross
and negligent in the way he droveBy Mr. Coulter: Lookout and control.
By Mr. Kime: We don't understand what the Court means.
You can't comment on that.
By the Court: You can comment on what they alleged, and
don't prove it.
By Mr. Kime : Evidence of the officer-testified the onlyBy the Court: No one has testified that the
page 177 ~ driving of the defendant was caused by what he
may or may not have had to drink.
By Mr. J oily : As a matter of fact, along this line, there is
no evidence in the case of what caused the accident.
By the Court : No, sir. But I think there is evidence to
show that in the broad daylight, for some 150 yards at least,
he was going at speeds-by all the witnesses that testifiedfrom 60 to 85 miles an hour, that the defendant, without anv
apparent rime or reason, ran off the road, and went back up
on the road, and almost ran the car off the road again, and hit
a parked Cadillac, six feet off the road, and knocked it 60-
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some feet. That certainly calls for au explanation, if nothing
else, on the part of the defense.
By Mr. Jolly: I think the Court is well aware of the evidence which we intend to at least attempt to offer, and we are
certainly not trying to take advantage of the counsel for the
plaintiff, or of the Court, in front of the jury. We have Mr.
Talley, Assitant Legal Officer, from the Veterans Administration, and he has his records. Mr. Talley, you correct me-all
out of the presence of the jury-you correct me if I am wrong·.
Indicate on at least two occasions Mr. Terry, the deceased,
was committed to the Veterans Hospital, and that in each
instance the diagnosis was acute alcoholism. vVe want to
offer that evidence, and we would like the evidence to be put
in the record, out of the presence of the jury. I'm assuming
the Court is going to rule against us, in the light
pag-e 178 ~ of prior comments, when we cross examined Miss
Lorena Terry .
. By the Court: Let me first ask counsel for the plaintiffDo you object to the introduction of such evidence Y
By Mr. Dodson: "\Ve do.
e claim the privilege allowed
us under the Federal statute. "\Ve think it's entirely irrelevant to the issues in this case .
. By the Court: The Court will sustain the objection, and
of course will rule that you have a right to ask Mr. Talley as
to anything the records may show as t.o the cause of retirement-as to the disability which caused retirement-because
counsel for the plaintiff has already introduced Miss Brown,
with part of the records, which indicated he was retired due
to disability, but she didn't know the nature of the disability
Now, I don't know where that leaves us.
By Mr. Dodson: I think we might point out to the CourtI don't believe there is anything in the file with reference to
that question, because this is the Veterans Administration,
and the question of the retirement dealt with the Civil Service, and I don't believe·
By the Court: I don't know.
By Mr. Coulter: May I explain it? Apparently he was
retired under the Civil Service plan, because of disability. He
then applied for a pension, and he was denied because he was
found to be able.
page 179 ~ By Mr. Talley: (Introduced by Mr. Jolly, as
the Assistant Legal Officer of the Veterans Administration).
I appear here with the claims file. I have John M. Terry,
and of course would have to explain to the Court, as already
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been done, that this is the claims file of the Veterans Administration relating to John M. Terry, as a veteran, and I might
mention the fact that these files, of course, are confidential,
under Title 38, of the U. S. Code Sec. 456.
By the Court : I have alread~ ruled and sustained the
objection. As to what your files might show about the Civil
Service retirementBy Mr. Talley: We wouldn't have anything to do with
that. These files do contain the listing of the veteran's hospitalization in the Veterans Administration Hospital, and
also a record of the subsequent examination for pension purposes, at the Regional National' Office, but don't have anything to do with the Civil Service retirement.
By Mr. Jolly: Suppose the Civil Service would have that?
By Mr. Kime: So the record will be clear, we understand
that the Court has ruled on the fact that you can not testify
as to these committments 1 vVe do want to-the record to
show that one of these committments was as late as 1954-that is a. fact, isn't it?
By the Court : Under the code section of the
page 180 ~ Federal statute-code that you have citedpleading as a privileged communication-I think
I'd have to follow the code and sustain their plea.
By Mr. Jolly: Even out of the presence of the jury?
By the Court : Yes, sir.
By Mr. Coulter: Mr. Talley, will you correct Mr. Kime's
statement about 1954? According to my information, he's inaccurate.
·
(If Mr. Talley answered, the reporter was unable to hear
it.)
By Mr. Kime: We except to the ruling of tbe Court.
By Mr. Jolly: May it please the Court, out of the presence
of the jury, and in the light of the rulings of the Court up to
this point, we want to offer the testimony of Mr. Raymond
P. Stultz, who is the Clerk of the Juvenile and Domestic Relations Court for the City of Roanoke. And before putting
Mr. Stultz on the stand, the purport of his testimony will be
as to two occasions when warrants were gotten out of his
Court for Mr. Terry, once by his wife, and once by his daughter, who is the plaintiff in this suit-Lorena-and charging
him with assault, and the circumstances surrounding the production of Mr. Terry down at the Juvenile Court. And this is
being offered to go to the quantum of damages, as far as the
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loss of solace, comfort and companionship is concerned.
By the Court: Let me ask counsel for the plainpage 181 ~ tiff if they object.
By Mr. Dodson: May we inquire when these
incidents occurred Y
By the Court: That's a good question.
RAYMOND P. STULTZ,
a witness of lawful age, after being duly sworn, deposes as
follows:
By. the Court:
Q. When was the latest warrant?
A. First time Mrs. Terry, wife of John :M. Terry, came to
the Court on January 29, 1951.
Q. What was the last time!
A. Last time, February 14, 1952.
By Mr. Dodson: We object.
By the Court: The court is of the opinion that this evidence is too remote, in view of the fact that counsel for the
defendant has made objection as to any of the earnings of the
deceased prior to the time he retired, which was in '55.
By Mr. Kime: We will, of course-we except to the ruling
of the Court. We like the record to show on both occasions
the complaints were lodged on account of physical assaults
made by the deceased, John M. Terry, upon his wife, who is
the widow in this case.
By Mr. Jolly: While Mr. Terry, incidentally, was in each
instance, under the influence of intoxicating liquor.
By the Court: In view of the fact that the
page 182 ~ latest warrant was in 1952, which was some four
years prior to the death of plaintiff's decedent,
the Court is of the opinion that it's not proper evidence in
this case, and sustains the objection of counsel for the plaintiff.
By Mr. Kime: We except to the ruling. We rest.
By the Court: The Court understands that at the present
time the plaintiff rests, and the defendant rests Y
By Mr. Kime: Yes, sir.
By Mr. Coulter: Yes, sir.

Joseph C. Basham, v. Lorena T. Terry, Admx., etc. 101
(The Court adjourns until the following morning at 10 :00
A. l\L)

•

•

•

•

•

(January 31, 1957, 10 :00 A. M. The following took place
in chambers.)
Bv Mr. Coulter: vVe have a motion we would like to make
prior to instructions. We would like to renew, at this time,
our motion to exclude the testimony of Officer Smith-hearsay
of Officer Smith-as to the statement made to him by Joseph
C. Basham, Joseph C. Basham being in court, available and
competent to testify, that any of the statements against his
interest is based on the fact that the declarant of that statement is not available for testimony; that witness
page 183 ~ being available, and not taking the stand, we therefore submit and move that the evidence of Officer
Smith to the fact that the statement made by Basham be excluded, and that the jury be so instructed and directed to
disregard-to not consider that in their evaluation of this
case. We also, for the record, renew our motion about the
testimony of Smith, as to the statement made by Terry, but
for our reasons, previously given, we renew that motion for
the same reasons previously outlined.
By the Court: Of course, Terry is not available, so your
reasoning couldn't be the same as to his admissions. And
the Court frankly does not recall that you objected to any
statements Basham made to Officer Smith. I don't recallI thought your objections went to the statements that Terry
made to Officer Basham-I mean, to Officer Smith. I could
be in error on that, but I don't believe you excepted to what
Officer Smith said in regard to his conversation with Basham.
We can have the reporter look back and see, of course. If
you did not note an exception at that time, that would take
care of the motion, as far as Basham is concerned.
By the Court: And as far as-see if we can find that, first,
By Mr. Kime: Call the Court's attention to the fact they
put two other witnesses on the stand-testified-they put
them on and asked them the very questions-Talliaferro on
the stand-and Beckner on the stand.
By the Court: As to the odor of alcohol and as
page 184 ~ to the condition of the men-whether they walked
around the place, and apparentlv in full posses·
sion of their fa cu Ities.
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By Mr. Dodson: After this thing had been allowed in on
Smith's testimony.
By Mr. Coulter: The point is, that the statement by the
officer is as to where they were going.
By the Court: No, he testified where they had been.
By Mr. Kime: One of them said if they got unruly or anything, he'd call the guard. As far as theBy the Court: As far as the motion is concerned, it's the
Court's recollection that the first witness you introduced was
Dr. Keeling, and on direct examination you asked him if he
smelled any beer, or alcohol, which opened the matter before
the jury. That was prior to Officer J. D. Smith. Now then,
if you could find back there, Officer Smith's evidence.
(The reporter looked through his notes, but was unable to
find the evidence ref erred to.)
By the Court: The court reporter having examined the
record, and having found no objection as to any alleged hearsay statements testified to by Officer Smith, in regard to the
witness and the defendant Basham, motion is of
page 185 ~ course overruled, insofar as Basham is concerned,
and motion is also overruled insofar as the dec·eased-sta temen ts made by the deceased, Terry, and testified to by Officer Smith, the Court having heretofore ruled
on said motion and objection at the time the evidence was introduced.
By Mr. Coulter: ·we respectively except to the ruling of
the Court as to the admission of the testimony of Officer
Smith, on the statements allegedly made by Basham, on the
grounds that Basham, being in Court and available to testify,
failed to do so.
By Mr. Jolly: May it please the Court, at the conclusion of
all of the evidence, counsel for the defendant renew their motion to strike the evidence of the plaintiff for the reasons heretofore assigned, and for the further reason that the record is
silent as to what caused the accident, but merely shows that
nn accident occurred in the fashion in which it occurred.
By the Court: The Court overrules that motion for the
reasons heretofore assigned, and calls counsel's attention to
the fact that actually it's a repetition of the motion alreadv
made, and counsel for the defendant did not put on any evidence, so consequently the motion would be the same as that
at the conclusion of the plaintiff's evidence.

Joseph C. Basham, v. Lorena T. Terry, Admx., etc. 103
By l\Ir. Jolly: Counsel for the defendant, however, offered
evidence which was excluded by the Court, for the
page 186 ~ reasons stated by the Court, to which action counsel for the defendant duly excepted at the time
such evidence was excluded.
By the Court: And the Court calls attention to the fact that
such evidence had nothing to do with the accidcut,-so remote
in point of time that it would not have been admissible for
that reason.
By Mr. Kime: Save the point.
INSTRUCTIONS.
By Mr. Kime: I have never seen an instruction that didn't
de.fine, in the instruction, what the defendant <lid-point out
what was supposed to have constituted gross negligence of
the defendant. I have certainly never seen it in reversethat because he didn't drive his car, and automobile, at a
reasonable and lawful rate of speed, and because he didn't
keep a proper lookout, the jury could say then, ''No, we
don't believe he drove at a reasonable and lawful speed.
e
don't believe he kept a proper lookout, and because be didn't,
that's gross negligence.'' That wouldn't be gross negligence.
By the Court: ·what would you say then 1
By Mr. Kime: In the first place, I have not done the work
of instructions in this case, and in the second place, I'm perfectly honest with the Court-I haven't turned it around and
looked at it from the standpoint of the plaintiff in this case,
and try to frame an instruction that would be
page 187 ~ good as far as the plaintiff was concerned.
By the Court: Vil ell, I think if you know of any
error in the instruction, you should inform everybody about
it, andBy Mr. Kime: There is another instruction-error in the
instruction there. It must include, "unless you further believe from the evidence that the plaintiff's d(lcedent was contributorily negligent.''
By the Court: You can remedy that-'' as herein defined,
which was the sole proximate cause of the accident.''
By Mr. Kime: Of course, you'd have to put 01w or the
other in.
By the Court: You think you would on contributo1·y negligence?
By l\Ir. Dodson: There is no evidence of contrilmtory neg·ligenee.
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By the Court.: I don't think there is at this stage of the
record.
By Mr. Dodson: On this record we don't think they are entitled to an instruction on contributory negligence.
By Mr. Kime: If the Court ta.kes that position, there isn't
much use.
By the Court: vVhere have you shown contributory negligence?
By Mr. Kime: vVe have shown that plaintiff's
page 188 ~ decedent, by his own testimony-statement. to the
officer-went with his son-in-law early of a morn~
ing, Sunday morning, that they drove around at a number
of places, and they had drinks a.nd beers. They then went
to the hospital, and from visiting the son of plaintiff's decedent, and the brother-in-law-the defendant-went down to a
boiler room, and while in the boiler room they talkecl to witnesses-who were placed on the stand by the plaintiff, and
Loth those witnesses testified in-vouched for by the plaintiff-that they smelled alcohol on the breath of these twoone-and one of them said both of them; went to the toiletpretty good sign.
By the Court: That is an inference, and smelling the odor
of alcohol doesn't prove contributory negligence.
By Mr. Kime: Coming down to the timeBy the Court: All right.
By Mr. Kime: Now, evidence up to that point shows they
had been drinking-conclusively shows they had been drinking. From that time on-one witness puts it anywhere from
8 :30 to 9 :00 o'clock. The accident happened at 9 :30 o'clock.
Also, in accordance with the evidence of the plaintiff, and
from the point where the two men-the father-in-law and son-in-law-were within two or three minutes from the point
where the accident happened. Another interval of time intervened, and then the accident occurred, and within
page 189 ~ one hour after the time of the accident, the statement was made to the officer, who was making
official investigation, by both men they'd been drinking·. Now
then, we say this: vVe say, if the drinking, as we understand the Court-the Court is now saying the drinking· had
nothing at all to do with the accident f
By the Court: I'm saying you haven't shown it had anvthing to do with the accident. And you had your own client,
who had the best knowledge of that, and didn't choose to pnt
him on.
Bv Mr. Kime: No other Jogfoal inference that can he
dra,;rn from the evidcmce.
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By the Court: The Court here wishes to state for the
record, apparently counsel for the defendant are relying upon
any errors which the Court might be forced into on account
of objections for the defendant, in this case, as their chief
<lefense in the case.
This Number 2.
By Mr. Coulter : Yes, sir.
By Mr. Kime: May it please the Court, as to Instruction
#2, offered by the plaintiff, we call the Court's attention to
paragraph two-number one, however, in the instructionwherein it states that the jury has the right of fixing pecuniary loss of widow and five children, to take into consideration the probable earnings, including the retirement pay of
the deceased. There is no evidence in this case of any
probable earnings, except retirement pay.
page 190 ~ By the Court: Where is there anything on that,
Jack?
By Mr. Coulter: May it please the Court, in the case of
Duff v. Shiner, it goes into a three-paragraph discussion197 Va.-it goes into a two-paragraph discussion that pecuniary loss is not-need not be shown by exact estimates.
By the Court: That is the professional dancer's case?
By Mr. Coulter: No, sir; I don't think it is.
By the Court: The only thing you did show is he was operating a garden which would produce earnings-(Noise)
By Mr. Jolly: Counsel for the defendant further point out
that there is no evidence as to any pecuniary loss for five
children, and very little-however, there is some evidence as
far as the widow is concerned.
By the Court: You don't have any evidence as to the five
children-pecuniary loss to the widow.
By Mr. Coulter: Of course we were asked by counsel for
the defendant, as I understood it, not to delve into the pecuniary loss sustained by the boy at the hospital. Nor were we
permitted to go into great lengths of the pecuniary loss of
the widow, whose bills, and cancer operation she
page 191 ~ had just 'undergone.
By the Court: They didn't object to that; they
objected to showing any of the sympathy evidence along those
lines. They didn't object to showing any pecuniary loss.
By Mr. J oily:
e would have no rig·ht to object to that.
By the Court: I certainly didn't mean to sustain any objection, and wonder why you didn't ask the widow who was
dependent.
By Mr. ,Jolly: Counsel has referred to this in Garst against
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Obenchain. There was direct evidence in the record that the
widow and children were directly dependent upon the husband, and had not one cent of outside support, except for his
earning·s.
Hy Mr. Kime : \Ve 'd like to showBy the Court: Let me mark out five pecuniary losses of
the widow and children-did show two girls lived at home.
This is in evidence. Nothing in here as to the five. .
By Mr. Kime: Don't say as far as the boy is concerned, up
at the hospital. We understand his injury was service-connected-isn 't a question at all.
By the Court: You won't have any objection to ''five'' in
Number 21 I think it would be assumed that his
page 192 ~ care, attention and society would be recoverable
by the entire family.
By Mr. Dodson: ,,re have no objection to leaving out the
ehildren entirely-under One.
By the Court: Instruction Number 2. You all have any
other specific objection to that f
By Mr. Jolly: Pecuniary loss of the widow, and fixing
such sum-fixing such sum f What happened about the probable earnings! ·we discussed that-I don't know what hap-

poo~.
.
By the Court: V•l ell, I think we could leave that in there,
on account of the value of the average activities he was engaged in.
By Mr. Kime: It certainly puts counsel in a position where
the problems of going into the matter-because we certainly
thought that is what he was talking about. I still can't understand how there would be a difference of almost threl
years, and that's a tremendous difference in three standard
tables, generally recognized as compared to the table of-forgotten the name of the table right now-covers it from the
period from '49 to '51. Certainly want to develop that a
little bit more. In the light of what the witness said-he was
talking about annuities.
By Mr. Dodson: I think the explanation of that is, all of
the recent statutes are considerably higher than the old
tables, and that accounts for the disparitv be.,
page 193 ~ tween these tables.
Bv Mr. Kime: That seems to be the onlv table
that reflects disparity, and as we say, that disparity is "almost
three years,-well, from 13.47 to 16.38.
By the Court: Take a general average, by agreement of
the whole thing. ,\7ould that be fair both ways, and that 'the
1
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average of these tables shows tbe life expectancy of-whatever it is. Would you be willing to compromise on that?
By Mr. Dodson: Yes.
By Mr. Kime: I thought 13.37 to 16.38.
By the Court : .88.
By Mr. Jolly: You going to add all those tables up together f
By the Court : Here the_y are-13.37, 13.67, 13.88, 16.88.
These tables show an average life expectancy of 14.35. Now,
does that suit you all to do that Y
By Mr. Coulter: Yes, sir.
By the Court:' At 61 years of age, these tables show an
average life expectancy of 14.35 years.
page 194

~

INSTRUCTION #4.

By Mr. Kime: Do you show that table to show an average
life expectancy¥
By the Court: An average life expectancy of 14.35 years.
Now we can't use this one-given-until we get the effect of
their motion, as the Court understood it-present evidence
so that the jury may approach the recovery. Now, they have
not heard any evidence along those lines, and perhaps would
not be in a position at this time to properly apportion the
recovery. In view of the motion-which· counsel for the def endant has made-which motion the Court sustainetl-that we
first determine liability before going into the evidence as to
apportionment. I don't believe Number 4 would be proper at
this time. I don't know what counsel for the defendant have
to say about that.
By Mr. Dodson: The Court's disposition toward the question of apportionment?
By the Court: That can be handled in one of two ways.
The jury can either do it after considering liability, or it can
be done by the Court.
By Mr. Coulter: Only interestetl in the widow.
By the Court: I mean, as far as I'm conpage 195 ~ cerned.
By Mr. Coulter: W'e understootl it was a privilege of the jury.
By the Court: No question about that. ·what I meanafter they come in with a verdict, then the jury could remain
empaneled and hear evidence so that the jury can apportion
it. That's your right and privilege.
By Mr. Coulter: But I thought it was.
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By the Court: When did you intend to introduce your
evidence!
By Mr. Coulter: We wouldn't introduce any evidence. I
thought the point was made by a later apportionment, in order
to keep out of the evidence simply this angle. We don't intend to bring that in; we would only like to be in position.
They can give it all to the widow.
By the Court: You can argue that any recovery which they
make, that the jury can later hear evidence, and apportion it
as they deem best, and could give it all to the widow. You
can argue that.
By Mr. Dodson: vV ouldn 't it be proper to instruct them to
that effect, so they would know they would have an opportunity to hear evidence and award it as they saw fit?
By the Court: Argue that any sum that is repage 196 ~ turned is to be apportioned either by the Court,
or by the jury, and that in the apportionment it
can all be awarded to the widow, and none of it has to be
awarded to the children. I don't know as you can tell them
that it all will be, because it absolutely would depend upon
evidence as to apportionment, if you follow me. I don't see
any objection to telling them that. But I can give them an
instruction, if you want to. I think it would be far simpler
for you to argue that.
By Mr. Coulter: vVe withdraw that.
By the Court : You may want to turn the jury loose, and
have the Court do it. That's up to you all, after a recovery
is obtained. I know I can't give them this.
By Mr. Dodson: It would be permissible for us to tell them
that it would be apportioned by the Court, or jury?
By the Court: Any recovery has to be apportioned by the
jury or court, and that in either instance the jnry, or the
court could apportion it all to the widow, or part to the widow,
und part to the children, or all of them, as they deem best
under the facts and circumstances.
PLAINTIFF'S INSTRUCTION #1.
By Mr. Jolly: Counsel for the defendant excepts to the
~
ruling of the Court i~ giving this Instruction # 1,
page 191 ~ on the grounds that it leaves from the consideration of the jury the question of contributory negligence of the plaintiff's decedent; neither containing the
words, '' sole proximate cause,'' or the concluding portion
'' unless the jury further believe that the plaintiff's decedent
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was guilty of contributory negligence which contributed to
the situation resulting in the accident.''
By Mr. Kime: We further think that the instruction is
erroneous in that it would mislead the jury. By that we mean
the jury, reading this instruction, would gather the idea that
if the person operated his automobile at a speed which was
not a reasonable and lawful speed, and if he failed to keep
his automobile under a reasonable and proper control, under
the circumstances and conditions, and he failed to maintain
a proper lookout, that that would be gross negligence. Now,
we are aware of the fact that the instruction then proceeds
to say, "If the jury believe such failure amounted to gross
negligence,' '-but we do not think the question-and the jury
believe such failure amounted to gross negligence-cures tho
defect in the instruction, which we are trying to point out.
By the Court : Then the Court wants to know how you
would sugg·est curing it?
By Mr. Kime: Well, to answer the Court honestly, we don't
know how it would be cured. vVe do say this: We say that
we think what we have pointed out certainly, coupled with the
fact that the instruction does not say-put the burden on the
plaintiff of showing that that was the sole cause
page 198 ~ of the accident, the instruction does not conclude
with a statement to the effect, of course, that the
jury may believe that the plaintiff was contributorily negligent. But both those being absent in the instruction, we
think, amplifies tthe objection that we have just made in regard to the fact the instruction is misleading to the jury.
They may just go to the jury room and say, "Here, this
fell ow operates his car not in a reasonable way; he doesn't
maintain a reasonable lookout, and he's, regardless of anything else, we think that's gross neg·ligence. I think the Court
actually means this: The Court means that he thinks that is
gross negligence in this particular case' '-but it doesn't.
The instruction to the jury should at least say, and the jury
believe, that that is the sole cause of this accident.
By the Court: Well, if you want to make it sole proximate
cause, here's your chance.
By Mr. Coulter: We think, your Honor, that the issue of
sole proximate cause, is tied directly and squarely in the issue
of contributory negligence.
·
By Mr. Dodson: And we don't believe there is evidence
of contributory negligence.
By Mr. Coulter: No evidence of contributory negligence.
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DEFENDANT'S INSTRUCTION "A".

By Mr. Dodson: If your Honor please, we object to this instruction on the grounds that the
defendant here is trying to prove by innuendo,
only, and that they are basing this instruction on innuendo,
and though they have entirely within their own knowledge
this question of when any drinking was done, or what drinking
was done, or who did the drinking, or how much drinking was
done, they have not seen fit to let Mr. Basham say so, and
they are coming along with what we maintain is a hearsay
statement, and trying to base this instruction on that. We
specifically-now there is no mention of when the drinking
was supposed to take place-at, or before the accident, which
could be hours or days; that such facts were known to John
M. Terry. There isn't any indication at all they were known,
except insofar as what might have been taken together, but
we don't know how much that was-even the mere fact that
they may have had a beer together, or what other kind of
drink they may have had together, wouldn't necessarily
cause him to be put on notice of that-affecting the operation
of the automobile. In contrast, we have these men in the
boiler room who talked to these men-Terry and Bashamf or some 20 minutes, between 8 :30 and 9 :00 o'clock on the
morning of the accident, the accident happening a mere half
hour later, and they pointed out that there wasn't anything
in their walk, their talk, or their appearance that indicated
they were under the influence of intoxicants.
By the Court: The Court refuses the instruction, as offered,
on the further ground that there is no evidence whatsoever
that the deceased, Terry, failed to protest, which
page 200 ~ this instruction has incorporated in it.
By Mr. Kime: Now, may it please the Court,
we offer the instruction-the words-without the words, '' did
not make any protest.''
By the Court : The instruction would not be cured. You
want it refused f
By Mr. Kime: Yes, sir.
By the Court: Refused and excepted to.
By Mr. Dodson: What are the words?
By Mr. Kime : Take out "did not make protest". ·we '11
have to change it- "that the said John M. Terry continued
to ride as a passenger therein. ''
By Mr. Jolly: Instruction ''A'' was offered-was given in
York v. Maynard 173, which was a case involving driving the

page 199

~

Joseph C. Basham, v. Lorena T. Terry, Admx., etc. 111
automobile in question, the driver having consumed intoxicating beverages, and set out an opinionBy the Court: That might have been a proper instruction
in that case, but you have no evidence in this case showing·
that the drinking affected in any particular the driving of
Basham.
Bv Mr. Jolly: ·well, certainly the only evidence in York v.
.,
Maynard was that the defendant driver had been
page 201 ~ drinking, and as to how the accident occurred, the
court apparently permitting the jury to infer the
casual connection from the evidence in the case.
By the Court: This Court isn't going to permit this jury
to infer anything, but instruct them to base their verdict on
the evidence in the case. And you had as your client the driver
of the car, and you could have put him on the stand to show
the drinking did affect his driving, and that the deceased
knew it, but you didn't choose to do so. So ''A'' is refused,
and note your exception.
By Mr. Kime: vVe duly note our exception to the refusal of
the instruction. Also point out to the Court, the Virginia
statute is defined. Of course, what constitutes operation of
an automobile while under the influence of intoxicants affects
speech, manner, muscular movements, anything else of a person-they are under the statute presumed to beBy the Court: You haven't shown that he was affected
in any particular, or that bis speech, muscular movements or
appearance was in any degree affected by the drinking. In
fact, you haven't shown anything.
By Mr. Kime: ""Te think from the manner in which the car
was operated, that the jury has an absolute right to infer, although, of course, the Court ruled on that-want to get it into
the record. The jury has a right to infer that.
By the Court : vVhy doesn't counsel for the depage 202 ~ fendant demur to the evidence and let the case
go to the jury without instructions?
By Mr. Kime: May it please the Court, we offer Instruction

"B".

By the Court: Your objection go to Instruction ''B"?
By Mr. Dodson: Yes, sir.
By the Court : Instruction '' B '' will be refused on the
grounds there is no evidence whatsoever in the record showing that Terry failed to make any protest, or in any manner
acquiesced in the way the car was being driven. Instruction
"B" has no evidence to base it on.
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DEFENDANT'S INSTRUCTION ''0''.
By the Court : '' C'' is refused for the reason there is no
evidence to show that the drinking affected in any manner
the ability of Basham to drive, nor is there any evidence that
Terry knew that he had been drinking to such an extent that
it affected his manner of driving. In fact, there is no evidence on it at all, except the odor on the breath of Basham and
Terry.
By ]\fr. Kime: May we, for the purpose of the record, point
out that Officer Smith testified Mr. Basham told him he'd gone
around to a number of places for drinks and beer-plural,that both men made that statement to him. We maintain, of
course, that is coupled up with the fact there was the smell of
alcohol on their breath, which three witnesses for the plaintiff
testified to.
pag·e 203

~

DEFENDANT'S INSTRUCTION "D.''

By the Court: The only question we have here-we are not
aware of whether the witnesses testified directly opposite to
each other.
By Mr. Kime: Very frankly, one reMon why that instruction is given is because some of these witnesses testified to
absolutely negative facts, artcl that is, they didn't smell any
alcohol on the breath of Mr. Terry, or on the breath, for that
matter, of the defendant Basham. And why is it the officer
did not testify on it 1 The doctor didn't smell anything when
he operated at 2 :00 o'clock.
By the Court: Your objection going to thaU
By Mr. Dodson : No, sir.
By the Court: I'll give Number "D."
By Mr. Jolly: In the light of the Court's rulings on instructions, and for the defendant, and as further evidence
of the fact that we have absolutely nothing-not trying· to take
advantage of the Court, or anybody else in this case, we would
like to direct an inquiry to the Court. And that is this : Would
we be :permitted, ii: t~e closing argument to the jury to. argue
that-if they, plamtiff's decedent and the defendant--did
ride around on the morning of May 13, and did stop at several
places, and did have drinks and beer, as testified to by Officer
Smith, and believe from the evidence that plainpage 204 ~ tiff's decedent freely and voluntarily participated
in the whole transaction, and continued to ride in
the automobile under those circumstances, they would be en-
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titled to bring in a verdict for the defendant?
By the Court: I don't think it. would be proper argument,
because argument is always supposed to be based on the evidence introduced in the case. Have to be based on infere nee
and innuendos. All that has heen shown-they were out together, that they had some drinks together; but no one has
shown that the drinks in any way affected the manner of the
driving, or that Terry in anywise acquiesced in the speed, lack
of control, and other things that have been shown that Basham
did in this case.
By Mr. Kime: Of course, we want to point out to the Court,
we came in at the start, and stated that the real defendant
in this case is the Aetna Casualty and Insurance Co., and not
the defendant Basham. For that reason we did not put
Basham on the stand, on account of the relationship, he being
the son-in-law of the man killed in the accident-of course,
brother-in-law of the plaintiff in this case. And we can't let
him come in here and testify that he was drinking to the extent
that would affect his ability to operate the automobile. Fact
of the matter is, he's been tried in Hustings Court in the City
of Roanoke, and convicted by a jury of twelve men of manslaughter in connection with this case-and to all the drinking,
and he testified as to the drinking. V{ e have the record, and
these gentlemen have the record. We are making
page 205 ~ that statement because we don't want the Court
to think that we are undertaking to take advantage of anybody. That is the only way we see how to try a
case of this nature, and that is the way we have done it, right
or wrong. I think it only fair to say at this point, Mr.
Basham 's argument in the court below was he had a beer,
and that Mr. Terry had a beer, and the inference drawn from
the background here is, considerably more beer was consumed.
You will recall Mr. Coulter, in his opening statement, admitted there had been some beer consumed-and thnt was why he
did. We knew Mr. Basham had testified under oath.
By the Court: The Court has to, of course, in the instant
case, be bound and g·overned by the evidence that is now introduced in this case. And if counsel for the defendant don't
want to put their client on the stand, there is nothing the
Court can do about it. And of course I presume that the
real defendant, Aetna Casualty, has its right to take advantage of any lack of cooperation, and other things that the insured is required to do under the policy, which is another··
matter, too. But as the facts in the instant case appear to
the Court, it would necessarily be a matter' of speculation· £or
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the jury to base a finding· on any of the instructions offered
by counsel for the defendant.
By Mr. Kime: May it please the Court, we in a sense, of
course, have been taken by surprise by the Court, if such n
thing is possible-the ruling of the Court in holding that a
man, who is a defendant in suit, and one who is
page :W6 ~ deceased, to whom-for whose death a recovery
is sought, not be bound by statements they make
to a police officer who is making an investigation, wherein
both of them testified not that they were drunk, but what they
had been doing. They had been to more than one place, that
they lrnd had drinks and beer, a11cl drinks and beer certainly
means more than one beer, plus the fact, of course, that the
further evidence-we don't want to try it-and we are through
on this-that that evidence came from the plaintiff.
By the Court: ·wen, the Court points out of course, that
counsel for the defendant had the plaintiff's witnesses on.
cross examination, and did not in any particular undertake to
.ask Officer Smith, or anybody else, if they thought the drinking had affected the manner of the driving·, or the ability, or
faculties of Terry. On the contrary, all the evidence so far
shows that Terry was rational after the accident, and nobody
said anything about Basham 's condition, nor that he was
knocked unconscious.
By :Mr. Kime: I said I was through. That was the very
reason he was rational; he did know what he was doing when
he was driving around with the defendant.
By the Co~rt: You haven't shown anything at all that the
drinks had a_ny effect on Basham 's driving·-·which is the
burden on you to do that-not to the plaintiff, if you are relying on that as a defense.
By Mr. Kime: Nor has the plaintiff shown why
page 207 ~ the accident happened.
By the Court : No, sir.
By Mr. Dodson: I don't think it's up to us to show why it
happened. The Ketchmark case is right with this situation.
By the Court: The plaintiff has shown the manner in
which it did happen. Now then, if you gentlemen wish instructions on burden of proof as to gross negligence, the Court
will grant that.
By Mr. Kime: In answer to the Court, may we sav that we
see no point in requesting instructions on burden of proof, because of the fact that there is no evidence here for the defendant, other than the evidenc~ that was elicited from the
plantiff's own witnesses, and .as· the Court'has already ruled
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on the question-that we could not arg1.1e to the jury on the
matter of drinking, it not having had anything whatsoever to
do with this accident-so we don't think that the question of
burden of proof would have been of any help at all to' the
defendant.
( Court and counsel return to open court).
( The Court instructs the jury).
(Mr. Coulter closes on behalf of the plaintiff).
(Mr. Kime waives closing statement on behalf of the dedefendant).
(The jury retire to consider their verdict).
(Later, the jury return with the following verdict:)
page 208 ~
(Jury Call is waived by counsel for the plaintiff,
and counsel for the defendant).
VERDICT.
''We, the jury find for the plaintiff, and fix her damages
in the amount of $25,000. ''
By Mr. Kime: May it please the Court, we move the Court
to set aside the verdict of the jury, and grant a new trial to
the defendant, on the grounds of the refusal of my instructions by the Court, and failure to give instructions asked for
by the defendant; further, on account of the· rejection by the
Court of material and relevant evidence tendered by the defendant with reference to the plaintiff's decedent, John M.
Terry,-two principal grounds for our request to the Court to
.
set aside the verdict of the jury.
By the Court: Which motion the Court overrules, and
counsel duly excepted to the ruling of the Court.

•
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MR. COULTER'S CLOSING STATEMENT TO
THE JURY.

May it please the Court, and gentlemen of the Jury:
One thing about this case has been rather apparent, and
that is that the attorneys for the Defense have been very
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careful and attentive in the way that they have presented the
case. And I think it's a tragedy as we compare that with the
complete lack of care and attention that their client exercised
in driving his automobile. Had he exercised even the slightest fraction of attention and foresight and care that his attorneys have exercised, during the trial of this case, we
wouldn't be here today, and there would have been one less
traffic victim on the highways. This, of course, is a very important case. It's the most important thing in the world right
now to the widow of John M. Terry, and to her family. Please
remember, therefore, that this is not a contest between the
attorneys on each side, or a debate, but an issue. Our function is to try to present to you, as best we are able, through
the evidence that we adduce, and through the comments we
might make here, to help you to get to the truth, by the evidence that we adduce, or by the evidence, perhaps, that we
fail to adduce. This has been a most unusual case in manv
features. It's the most unusual case in which I have eve;.
participated or heard in local tribunals. At the very outset,
the Defense Counsel told you that the man sitting next to them
at their table, Joe Basham, was the nominal clefendant-their
nominal client; that the real _party in interest in ths case was
the Aetna Insurance Co. Now, it's the usual practice of insurance attorneys to keep that fact from the
page 217 ~ jury, for one reason or another, fancied or real.
They believe that it might influence your decision-it might prejudice you. So they came in, in their defense of desperation, in an effort to convince you of their
complete straightforwardness-ancl it sounded good-by di~arming you by saying·-by revealing that fact. Usually, if
the plaintiff would mention it, it would be a matter of mistrial
then and there, and most of you gentlemen know that. But
what conceivable defense in this case has the fact of insurance
to do with this case? How does it help you to determine how
the accident happened Y w:i,iat is the real advantag·e of that
straightforward disclosure? What difference did it make?
What fact, however-·what did they not disclose? What did
they keep within themselves? There's only two people in this
world who knew on May 13 the details of this accident, and the
situation, and what transpired then and there this Sundav
morning-only two people really who know. One of them fs
dead by virtue of this man's gross negligence. The other is
that man sittin~ there, who has sat through the whole trial
silent, mute, and whose insurance company attorneys failed to
allow him to testify,-in their great consideration of dis-
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closure. The one disclosure that could help you gentlemen
come to the facts in this case, they have allowed to remain
there at the counsel table, so don't allow their great straightforwardness to carry you astray. And the fact of insurance
has nothing to do with the facts of this case-it may have
other incidental background facts, or information, or significance. It has nothing to do with the merits of this case.
What are they trying to hide, by allowing him to sit there
and not testify! Let us not concern ourselves,
page 218 ~ because the only thing before you gentlemen-and
if you study these instructions, you will realize
there are only two things now for your consideration. One,
did Joseph Basham drive the car on that Sunday morning·
with gross negligence T Two, what is the amount of damages.
Those are the issues-that's all. Those are the issues-that's
all. Did he drive that automobile on May 13th, Sunday morning, Mother's Day, with gross negligence f Let's turn to
Instruction #1. "The Court instructs the jury that under
the law of Virginia, in order to find for the Plaintiff,'' the
Terrys, '' it must be shown by a preponderance of evidence
that the Defendant was guilty of gross negligence.'' And
then what is gross negligence? '' Gross negligence is that
degree of negligence which shows an utter disregard of prudence amounting to a complete neglect of the safety of
another.'' As I read this, think of how this accident happened. ''The Court further instructs the Jury that every
driver of an automobile along· a public highway is charg·cd
with the duty of operating· his automobile at a reasonable and
lawful speed' '-25 miles an hour-'' keeping his automobile
under reasonable and proper control under the circumstances
and con.ditions there existing, and keeping and maintaining
a proper lookout. And if you believe "-if you believe"from a preponderance of the evidence that the Defendant
Basham failed in the performance of these duties, and yon
believe that this failure amounted to gToss neg·ligence, as defined in the Instructions, which proximately caused the accident and the resulting death'' -and it's been admitted that
the death was the result of the accident- ''then your verdict
should be for the Plaintiff for an amount not to exceed that
sued for." That Instruction is the law in thh,
page 219 ~ case-One-this accident, a case of gross neg]igence. Let us analyze just briefly all about this
accident, and consider all the witnesses who testified about it.
We know he was in the boiler room somewhere, getting there
between 8:30 and 9:00 o'clock, and staying there ab.out 20
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minutes on that Sunday morning. They must have gone up
that road to get to the Veterans Facility. He passed all those
signs going up there, showing 35 miles an hour, and a winding road. And coming· back, we know he :first hit a 35-milean-hour sign, and then as he reached the bottom of the hill
and hit the City limits, it said "25 Miles An Hour," way before we get on the map-2800 feet away from '' Poin.t 0. ''
There is the City limit sign of 25 miles an hour. And then
shortly-further east of the City limit sign, there is the speed
warning sign about radar. So, as he proceeded up the hill
first, and then down the hill, second, he was certainly put on
notice-if he didn't know it anyway-that he was in a very
limited speed area. But what did he do? . What speed did
he attain¥ This was a new :Mercury-the evidence said '55
or '56 Mercury-it's in conflict. But it was a new model, if
it wasn't a 1956 one. It was a new model, capable of great
speeds. And this used-car salesman proceeded to test, undoubtedly, how fast the thing would go. And as he got up
a great speed, he was unable to negotiate this curve, and
somewhere around here, on the wrong side of the highwayTim Hodges, the youngster, testified to-he forced a car-a
Buick driven by Robert Matthews, who was summoned but
was unable to appear because he lives in Baltimore-was
forced off the highway, off the shoulder, and that dust and
that episode called the attention of the Police
page 220 ~ Officer-coming down here-he saw then what
happened-and he came back on his proper side
of the highway, off the gravel, for 150 feet-50 yards-and
then he managed to get back on the highway. ·what speed
must he have been making? Back on the highway-seen by
Gibson g·oing sideways. Now back off the highway again,
running· with speed unabated, into a car, a 1'946 Cadillac, that
had been properly parked six feet off the bard surface, heading in the easterly direction-the direction that it should have
been headed. Parked how? ·with the emerg·ency brake on,
and in reverse. The weight of this car? 4300 pounds. And
how hard was it struck? What was the impact? It was with
such force that it was knocked 66 feet by actual measurement.
Imagine the force necessary to propel a vehicle that weighs
4300 pounds-that is in emergency-brake on-and in -reverse. Consider the force necessarv to knock it 66 feet. And
what evidence did we bring beforev you, perhaps at the risk
of projecting the case on too long? But we made every
witness come to this stand and tell you to the best of thei'r
knowledge what they knew. We didn't hide a single witness.
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·what did they all say 'f Bryarly put the speed of that car at
75 to 85 miles an hour. Tim Hodges, I believe, said in exce!:1s
of 70. Gibson, who saw it for just a brief period, indicated,
I believe, in excess of 60. The Police Officer, 80. Otlwr estimates, when they could not give the actual estimate -of sperd,
certainly indicated it was going at a terrific speed. RNlmond,
Obenchain and the Hodges inside, and the Police Officer in
particular, testifying to what he saw happen. GeutlClmen,
if that is not gross negligence, if that activity i$ not gro8s
negligence, pray, when in Heaven's name would
page 221 ~ you ever have a case of gross negligener? Coulcl
you conceive of an accident that could have bern
more terrible, more gross, than to drive an automobile at such
a speed? The killer on the highways, gentlemen, is speecl
Now, they have very kindly, throug·h the course of the trial,'
tried to admit the force of the impact-practically admitted·
the terribleness of the whole blow, and the tenible1wss of
the whole thing. They have not dwelt on that one hit. Tlwy
have tried to develop side issues, which are not before yon
at this time. The only issue about the negligence appears
in this instruction, and if you believe that he was grossly"
negligent, as defined in this instruction, and following this
instruction in toto, then your verdict must be for the Plaintiff.
Can there be any doubt that this man was guilty of p:rosi;;·
negligence? Is there in your conscience, or your mind, any
question about it? It's practically been conceded throug·houf
the trial. Let us next move on to a consid()ration of the·
elements of damages. There are three elements of damages
which you are supposed to consider. One of this is pecuniary
loss. Pecuniary loss that the widow sustained, and in fixing.
that sum, you are allowed, the Court tells us, to takP into con~sideration his probable earnings, inelnding- rPtirlmient pay
during what would have been his probable lifetime. The Court
further instructs you, in another instruction, he would probably live 1435 years-14.35 years-and that tlw l'etiremrnt
pay amounts to $984 a year. That's arrived at by multiplying 82 times 12. I have done that all before-I'm not tlrnf
quick at mathematics. Multiplying· tllat figm·e bv this fi.g-m·e
will give you $14,120.40. May it please the Court, aml g-entlemen of the Jury, tllis is just an approximation.
pag·e 222 ~ You are not bound by this figure. This is vom;
guide as to probable life expectancv. an<l tlw·
probable earnings, including the retirement pay. Yon ~lrnnlrl
take into consideration the fact that the widow has received
a retirement fund of about $900-I think it wa::;. Rut yon
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should also take into consideration that this is at best but
an estimate-that we do not. He even engaged in fruitful
activity on his home garden. And I sub~it,. over a 14-y~ar
period, that that not only-that the reduction m the groceries,.
the food bill, over that period of time, would not only have
more than taken care of the amount she received, but would
have brought this figure up in our consideration for round
figures, to the figure of $15,000. That, we submit, is a fair an<l
just figure to begin with in considering what this widow would
have probably benefited by over the probable lifetime of her
husband-about $15,000, gross figures. By adding thereto,
the instruction says, by adding to that figure your compensation for the loss of his care, attention and society to his wife,
and to his children-loss of attention, loss of care, and loss
of society. Let's break that down into several segments.
Loss of care and attention: What is the care and attention
of a husband, first of all, worth to a wifef And then what
is the care and attention of a father worth to his children?
Especially to two unmarried daug·hters at hornet It's not
easy to catalog· what all of that would include. It's different
from the companionship and society that is the other part of
this instruction. What are some of the things that the care
and attention of a husband would include! To include taking
care of you when you are sick. To include bolstering your
spirits when you were low-and you can certainly
page 223 ~ imagine they were low. vY e have a hospital, and
you have heard how long that has been. To bolster the spirits
then, would be the care and attention-it would mean helping
about the house and yard, doing the man's work. It would
include the protection that a man affords a house. It would
include advice and counsel to his children, the wisdom of the
years, tempered by natural love and affection-mean so mnch
to a child, daughter or son, when she faces life's great problems, such as life, or a new job, or home. All of that is included in loss of care and attention-I haven't gotten to carC'
and attention. Look at the care and attention and society
of this man, who, when his wife was at the Catawba Sanatorium, went up there days, spending- five hours a day-that
is care and attention and society that she has been deprived of.
And what about going further in this loss of societv? Fm~
28 years they shouldered life's problems together___:the up~
and downs of their living together. They had the hope of
growing old together, of watching their family mature and
grow together. That society is also the companionshio of
husband and wife. It also includes when you are down- and
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out. It includes a refuge against the bitterness of old age.
We submit that this figure-the number two item in Instruction #2-the compensation for loss of care, attention and
society-is in all general consideration worth every bit of the
pecuniary loss for a man's worth, wouldn't you agree to that?
A man is worth every bit of what his contributions to the
family might be. And he would spend more than eight hours
a day on care and attention and society. So we submit that,
equating the loss of care and attention and sopage 224 ~ ciety to his pecuniary loss, putting another $15,000
for that would be in order. But the statutory
limit that the Legislature and the General Assembly has seen
fit to enact iu wrongful death cases, $25,000 in their judgment,
in order to put a stop on the running away of emotion. They
have said $25,000 is it. Vl e submit that in fairness to this
widow and this family, $25,000 would be little enough indeed,
and we have not yet even come to the third item. By adding such further sum, the instruction of the Court goes on to
say, "You may determine fair and just compensation by way
of solace and comfort to his wife and five children for the
sorrow, suffering and mental anguish.'' It's impossible to
put a figure on it. But it isn't because it's difficult-doesn't.
relieve you of the privilege and duty of considering it. ·what
would it include t What would the mental anguish, the love,
the happiness-what would it include in dollars and cents?
Well, to analyze it, there are two kinds of grief; one for which
you can prepare-a father or a brother; and one for which
there can never be any preparation-a wife or a child. This
woman lost her husband, and you can't prepare for grief of
that nature. But what does the grief-there are several
phases of the grief that they must have gone throug·h with.
She didn't even see her husband before he died. How do von
compensate for such grief? How do you consider thaU There
is the period of initial shock, of numbness, of not being able
to comprehend what's happened, and then you go throug·h
phases of "What's the use¥" phase. Whv sl10uld I get up
this morning? Why should I fix breakfast T ·why should I
dress? Why should I pin up my hair? What's the use?
That is mental anguish. That is sorrow and suffering. And
then the ''If only-'' phase. If only I had seen
page 225 ~ him before he died. If only we had taken that
last vacation together. If only I had been ablP to
tell him how much I loved him. All of that, ladies and g(lntlemen of the Jury, is embraced in this third element of dam-
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ages, and if that isl). 't sufficient to up it to the top of $25,0~0if that isn't enough to make up for any exaggeration I might
have made, then I don't know what you have. Death, you
know, is the extreme personal injury. It's complete. It's
all embracing.. Is this life worth less than $25,000 f Should
this Defendant, for the criminal neg·lig·ence for which he's
guilty, be relieved by your verdict of the consequences of his
act? And your verdict, gentlemen of the Jury, will reflect
your answer to both of these questions: One, is this life
worth less than $25,000? Two, should he be relieved of the
consequences of his act?

•
page 231

~

•

•

INSTRUCTION NO. A.

The Court instructs the jury that if you believe from the
evidence in this case that Joseph C. Basham had been drinking alcoholic beverages at, or before, the time of the accident
which affected his operation of the automobile, and that such
facts were known to John M. Terry, or that John M. Terry,
in the exercise of ordinary care should have known such facts
and that a reasonably prudent person acting with ordinary
care for his own safety should, under the circumstances existing at the time, have protested, or declined to ride in the automobile while Basham was operating it, but that Terry nevertheless entered and rode in the automobile being driven by
Basham at the time of this accident, and that he was injured,
from which injuries he later died, by reason of the negligent
operation of the automobile by Basham, then the said John
M. Terry was guilty of contributory negligence and the plaintiff cannot recover in this proceeding.
Refused and exceptions noted.
F.L.H.

page 232

~

INSTRUCTION NO. B.

The Court instructs the jury that even though you may
believe from a preponderance of the evidence in this case that
Joseph C. Basham was g11ilty of gross neglig;ence, under the
facts and circumstances obtaining at the time of the automobile accident in question, yet if you further believe from A
preponderance of the evidence tlrnt the pfaintiff's decedent,
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John M. Terry, did not make any protest to the defendant,
as to the manner and speed at which the automobile was being
operated, but that plaintiff's dece'dent acquiesced in the operation of defendant's automobile, then the Court instructs you
that as a matter of law the plaintiff was guilty of contributory
neg·ligence and you must bring in your verdict for the defendant.
Refused and exceptions noted.
F.L.H.

page 233

~

INSTRUCTION NO. C.

The Court instructs the jury that if you believe from the
evidence that immediately prior to, and at the time of, the
acciden,t the defendant, 'Joseph 0. Basham, was under the
influence of intoxicants to an extent that it adverselv affected
his ability to operate and control the :Mercury aut~mobile in
a careful, lawful and pmdent manner, and if you further believe that this fact was known to plaintiff's decedent, .John l\L
Terry, and that the said John M. Terry continued to ride a~
a passenger therein, then the Court tells you that the sai~l,
John M. Terry assumed the risk of riding in the automobile
with the said defendant, Joseph C. Basham, and your verdict
must be for the defendant.
Refused and exceptions.
F.L.H.

page 234

~

INSTRUCTION NO. 1.

The Court instructs the jury that under the law of Virginia
in order to find for the plaintiff it must be shown by a preponderance of the evidence that the defendant was guilty of
gross negligence. Gross negligence is that degree of negligence which shows an utter disregard of prudence amounting;
to a complete neglect of the safety of another. The Court
further instructs the jury that every driver of an automobile
along a public highway is charged with the duty of operating
his auto1!1obile at a reasonable and lawful speed, keeping his
automobile under reasonable and proper control under the circumstances and con(l.itions there exiE;ting· and keeping and
maintaining a proper lookout; and if you believe from pre-
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ponderance of the evidence that the defendant, Joseph C.
Basham, failed in the performance of these duties and if you
further believe that such failure amounted to gross negligence
as herein defined which proximately caused the accident and
the resulting death of John M. Terry, then your verdict should
be for the plaintiff for an amount not to exceed that sued
for.
Given.
F.L.H .
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On the 31st day of January, 1957.

ORDER.
This day ag·ain came the parties, by their attorneys, and
there also came into Court the jury sworn in this case, pursuant to their adjournment, and having received the instructions of the Court and heard the argument of counsel for the
plaintiff, counsel for the defendant declining to argue the case,
retired to consider their verdict and after some time returned
the fallowing verdict, viz:

"vVe, the jury, find for the plaintiff and fix her damages in
the amount of $25,000.00.
H. L. WAID, Foreman.''
and the jury were discharged.
Thereupon the defendant, by counsel, moved the Court to
set aside the verdict of the jury and award the defendant a
new trial on the grounds that the Court refused to give certain
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instructions to the jury, as tendered by the defendant, and
gave certain instructions for the plaintiff which were objected
to by the defendant, and rejected certain evidence tendered
by the defendant, which motion the Court overruled, and the
defendant, by counsel, excepted.
It is therefore considered by the Court that the plaintiff,
Lorena M. Terry, administratrix of the estate of John M.
Terry, Sr., deceased, do have and recover of the defendant,
Joseph C. Basham, the said sum of $25,000.00, with interest
thereon from the 31st day of January, 1957, until paid, and all
of her costs in this behalf expended.
page 243 } Thereupon the defendant, Joseph C. Basham,
by counsel, signifying his intention to apply to
the Supreme Court of Appeals of the State of Vrginia for a
writ of error from the judgment of this Court, execution on
the above judgment is stayed for a period of ninety days upon
the defendant executing .a suspending and supersedeas bond
in the penalty of $30,000.00, with surety approved by the
Clerk of this Court, within twenty-one days from this date.
Thereupon the jury not having apportioned the amount of
the recovery, the plaintiff, by counsel, moved the Court to ap, portion the amount of the recovery, the jury having been discharged, the Court, after hearing the evidence of witnesses,
doth order that the recovery be paid to the plaintiff, and after·
paying the Attorney's fees, costs and expenses the plaintiff
shall pay the net balance to Lela C. Terry, widow of .John
M. Terry, Sr., deceased, the entire net recovery herein being
hereby apportioned to her, pursuant to the terms and provisions of Code Sec. 8-638.
F. L. H.

page 244}

•

•

•

•

•

Received and filed Mar. 21, 1957.
W. R. CARTER, JR.
Deputy Clerk.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
The defendant, Joseph C. Basham, hereby gives notice of
his intention to appeal from the judgment entered herein on
January 31, 1957, and makes the following Assignments of
Error:
1. The Court erred in refusing to permit counsel for defendant to cross examine the plaintiff in regard to the drinking habits of the deceased and his commitments to the Veterans Administration Hospital for alcoholism and, further, in
regard to the family relationship between the deceased and his
wife and children. (Tr., pp. 117-123).
2. The Court erred in over-ruling the defendant's motion
to strike the evid.ence of the plaintiff at the conclusion of the
plaintiff's evidence. (Tr., pp. 128-133).
3. The Court erred in excluding the evidence of William G.
Talley, Assistant Legal Officer of the Veterans Administration Regional Office, as to the deceased 's medical history, and
the fact that the deceased had been committed on two or three
occasions for alcoholism. (Tr., pp. 133-136).
4. The Court erred in excluding the evidence of Raymond
P. Stultz, Clerk of the Juvenile and Domestic Relations Court
of the City of Roanoke, as to the warrants sworn out against
the deceased by the plaintiff and the deceased 's wife, and the
circumstances surrounding· the issuance of said warrants,
which warrants charged the deceased with assaulting bis wife.
(Tr., pp. 136-138).
page 245 r 5. The Court erred in over-ruling· the defenda~t 's motion to strike the evidence of the plaintiff
at the conclusion of all of the evidence. (Tr., pp. 140-141).
6. The Court erred in granting plaintiff's Instruction No.
1. (Tr., pp. 141-152).
7. The Court erred in refusing· defendant's Instruction No.
A. (Tr., pp. 153-156).
8. The Court erred in refusing defendant's Instruction No.
B. (Tr., p. 156).
9. The Court erred in refusing· defendant's Instruction No.
C. (Tr., p. 156).
10. The Court erred in excluding from the consideration
of the jury the question of contributory negligence on the
part of the decedent. (Tr., pp. 158-162).
11. The Court erred in over-ruling defendant's motion to
set aside the verdict of the jury and fo entering judgment for
the plaintiff.
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I hereby certify that a copy of this Notice of Appeal and
Assignments of Error was mailed to Dodson, Pence and
Coulter, 512 State and City Building, Roanoke, Virg'inia, counsel of record for the plaintiff, this the 19th day of March, 1957.
W. H. JOLLY
Of counsel for defendant .
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A Copy-Teste :
H. G. TURNER., Clerk.
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