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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4473
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday
the 14th day of June, 1955.
VIRGINIA CONCRETE COMPANY, A CORPORATION,
Appellant,
against
BOARD OF SUPERVISORS ,OF FAIRFAX COUNTY,
VIRGINNIA,
.Appellee .

. From the Circuit Court of Fairfax County

Upon the petition of Virginia Concrete Company, a corpora.
tion, an appeal is awarded it from a decree entered by the Circuit Court of Fairfax County on the 14th day of January,
1955, in a certain proceeding then therein depending wherein
the Board of Supervisors of Fairfax County, Virginia, was
plaintiff and the petitioner was defendant; upon the petitioner, or some one for it, entering into bond with sufficient
security before the clerk of the said Circuit Court in the
penalty of five hundred dollars, with condition as· the law
directs.
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Filed Aug. 7, 1953 in Circuit Court Clerk's Officer
THOMAS P. CHAPMAN, JR.,
Clerk, Fairfax County, Va ..
Writ Tax Paid $ 1.50
Deposit
12.75
ORIGINAL BILL, IN THE NATURE OF A BILL OF
REVIEW..
To the Honorable Paul E. Brown,. Judge of said Court:
Your complainant respectfully represents as follows =
(1) That your complainant, The Board of Supervisors of
Fairfax County, is the governing body of said county and as
such, is charged with the duty of enacting and enforcing the
zoning ordinances of said county.
(2) That on May 7, 1952, it was determined by your complainant, pursuant to a delegation of authority from the legislature of the Commonwealth of the State of Virginia, that the
defendant, Virginia Concrete Company, Inc., was operating
its plant on Lot 18 and 19 Gordons Addition to West Falls
Church, Fairfax County, Virginia, in violation of the zoning
ordinances of said county.
(3) T11at thereupon it became, and was the duty of this
complainant, through its agents nnd servants to enforce the
terms of the zoning ordinances of Fairfax County in respect
to the operation of the defendant,. Virginia Concrete· Company, Inc.
(4) That thereupon your complainant employed attorney
Robert J. McCandlish for the purpose, and instructed him to
bring an injunction suit against the said defendant, for the
purpose of enforcing the zoning ordinance in re·spect to the
operationS' of the defendant in violaiion thereof.
(5) That thereafter, the said Robert J. McCandlisn, assisted by the Commonwealth Attorney of Fairfax County, one
Hugh Marsh, did bring an injunction suit against the said
defendant in the Circuit Court of Fairfax County
page 2 ~ Virginia, entitled ''The Board of Supervisors
Fairfax County, Virginia, a body corporate, Com-
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plainant, v. Virginia Concrete Compai~y, a bod~ c?rporate
Defendant 2561 Seminary Road, Arlington, Virg1ma ;. In
Chancery No. 8857, Bill for Injunction"; that at the beginning of the trial of this cause it was made to appear by counsel
for the defendant, that your complainant had considered the
advisability of repealing· the ordinance for the violation of
which the injunction suit was being prosecuted.
(6) That thereupon, even though it ·was made to appearby the Commonwealth Attorney that your complainant had
not taken any steps pursuant to law, to repeal said zoning
ordinance, the said Robert J. l\foCandlish insisted that ''the
rug had been pulled out from under him'', and thereupon while
acting as attorney for your complainant, but in total disregard, and in violation of the terms of his employment,· and
without the consent of this complainant, did move the court
for a voluntary dismissal of said injunction suit, instead of
moving for a continuance to enable him to consult with your
complainant.
(7) That thereafter, the said Robert J. McCandlish, well.
knowing that a voluntary dismissal in chancery should always
be without prejudice of the complainant's right to bring
another action on the same cause, did assist in the drafting
of a decree of dismissa@th prejudice to your complainant's
right to bring another suit on the same caus§Jand did thereafter endorse said decree for entry, thereby· purporting to
consent to the same on behalf of your complainant, without
authority so to do; that pursuant to said action said decree
was entered by the Circuit Court of Fairfax County, Virginia,
on April 3, 1953, prior to a trial of the cause on its merits.
(8) That thereafter your complainant, assuming that said
injunction suit had been properly dismissed without prejudice,
employed other counsel to bring another injunction suit
again,st the Virginia Concrete Company, for the enforcement of the same zoning ordinance in violation of
page 3 ~ which said company was operating; that soon thereafter, your complainant was informed for the first
time by new counsel that said prior injunction snit had been
dismissed with prejudice, to the right of your complainant
to bring another injunction suit for the enforcement of the
said zoning ordinance, prior to a trial on the merits of the
i~sues raised; that .imme~iately upon receipt of said information, your complamant mstructed counsel to institute this
suit for the purpose of setting· aside or correctinO'
the decree
0
entered in the prior cause.
(9) Your .complaina~t is .ad~ised, a~1d so alleges, that a
cha~cery smt voluntarily d1sm1ssed without a trial on the
merits, should as a matter of law be dismissed without pre-
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judice; and that a dismissal with prejudice by counsel.witho~
specific authority from your· complainant was a nullity; and
this complainant expressly charges that under the circum-·
stances aforesaid,. the decree so obtained as heretofore mentioned,. should. be set aside· and the· complainant should. not be
pr~clud.ed tl:rere·by from prosecuting. another in.junction -suit
agidnst the said defendant, for the' purpose of enforcing the
zoning ordinances of Fairfax County..
IN CONSIDERATION vVHER,EOF,. and for· as much as:
your complainant is remccliless, in the premises,. save by theaid of a court of equity where matters of this kind alone are~ognizable, your complainant prays. Hmt the· Virginia Concret{}:
Company, Inc.,. may be made a party defendant to: this bill,.
and 0e required to• answer· same, but not under oath, answer
under oath being frer'eby expressly waived; that the· decreeentered in the clrancerv cause· entitled "' Chancerv No. 8857 ',.
:for the- reasons and under the circumsimrnes aforesaid, be·
set aside arrd deteTmined tn, be void;: or in: lieu tbere·of that
said decree- be- mne11ded or· corrected soi that same will be
without prejudice ~o your complai1urnt 's right to- prosc·cute
another· suit for the same- cause ; that proper· proce'ss- may
issue· aga:inst the- clef endant;, that all proper orders and decrees. may be. made, and. that the complainant may have· alI
. such otlrer ~~1d further relief in the premises as thepa:ge· 4 f rratme of. this. case lllllY require,. or to equity may
seem meet ..

AND YOUR COMPLAINANT WILL EVER PRAY, ETU..
THE BO.ARD 0], SUPERVISORS OF
FAIRFAX COUNTY, VIRGINIA.By ALEX MONCURE BLOXTON

pa:ge 9
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Returned by Sheriff Dec. 8, 1953 ..

THOMAS' P. CHAPMAN, JR.,.
Clerk..
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DEMURRER

NO-\V comes the Defendant, Virginia Concrete Company,
by counsel and files herewith a Demurrer to the Complainai1t 's Bill of Complaint, an original Bill in the nature of a
Bill of Review, and says that the Bill is not sufficient in law
for the following reasons:
FIRST: That the Complainant has wholly failed to allege
clcarlv and explicitly any allegation of fraud in the suit
stylecl The Board of Supervisors of Fairfax County, Vir!.dnia, a Body Corporate, v. Virginia Concrete Company, In
Chancery No. 8857, broug·ht in this Court.
SECOND: Tliat the said Bill of Complaint wholly fails to
allege fraud clearly and explicitly on the part of Hugh Marsh,
co-counsel for the Complainant, with Robert J. McCandlisb,
in the suit styled The Board of Supervisors of Fairfax County,
Virginia, a Body Corporate, 0. Virg'inia Concrete Company,
In Chancery No. 8857, brought in this Court, and no fraud
is alleged to have been committed by Robert J. J\foCandlish,
co-counsel for the Complainant upon Hug·h Marsh, his cocounsel, who also signed the voluntary dismissal decree, with
prejudice.
1

THIRD: Tlmt the Complainant's Bill of Complaint wholly
fails to allege clearly and explicitly any fraud on the part of
the Defendant, it's agents, employees or officers.
FOURTH: That the voluntary dismissal with prejudice
taken by and on behalf of the Complainant by Hugh Marsh
and Robert J. McCandlish, co-counsel, was taken
page 10 ~ after a trial on the merits had been commenced and
with full knowledge of the reasons therefor, and
that the Defendant had a ri~·ht to insist upon a dismissal with
prejudice; Counsel for the Complainants being apprised that
they did not have a proper cause of action.
FIFTH: That a violation of an attorney's contract of
employment with his client, if such a violation did in fact
take place, is insufficient p;rounds for filing· an original Bill
in the uatu re of a Bill of Review.

VIRGINIA CONCRETE COl\fP ANY
By FRANK L. BALL, SR., Counsel.
GARDNER L. BOOTHE
ANDREvV W. CLARKE
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DECREE.

This cause came on the 18th day of February, 1954, to be
heard on the demurrer of the Defendant to the Complainant's
Bill of Complaint; and crune the attorneys for the respective
parties· and said demurrer was argued by Counsel.
· Upon' consideration of which, the Court being of the opinion
that said Bill of Complaint does not allege fraud clearly and
explicitly but does state a cause of action upon which said
decree n1ay be set aside upon proof of the other allegations
contained in said bill;
It is therefore, AD.JUDGED, ORDERED, and DECREED
that the said demurrer be, and the same hereby is sustained
·insofar as same purports to charge fraud in the entry of the
decree complained of, with leave to the complainant to amend
said bill, if it be so advised, within ten days from the entry
of this decree.
And it is further ADJUDGED, ORDERED, and DECREED
that said demurrer be, and the same hereby is, overruled insofar as same purports to state a cause of action to set aside
a decree entered bv the unauthorized consent of Counsel for
the Complainant and without rati:fic.ation thereafter of the
act of said 9ounsel in so consenting by the Board of Supervisors of Fairfax County.
Be it further, AD,JUDGED, OR.DERED, and DECREED
that the Defendants do file t]1eir ans,ver to said Bill of Complaint so charginµ; unauthorized consent to the entry of said
decree by Counsel for the Complainant, within :fifteen (15)
days from the date of entrv of this order.
page 13 ~ It is hereby noted of record that Counsel for the
. . Complainant e~cepts to the ruling of the Court in
sustammg the demurrer with regard to fraud, and it is further
noted of record that Counsel for the Defendants excepts to the
ruling of the Court in overruling the demurrer.

AR'l'HUR VI. SINCLAIR
Judge.
March 30, 1954.
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Filed Apr_ '30. 1954.

'THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.

ANff\VER O:H' VIRGINIA CONCRETE COMPANY..
'To the Honorable Judges of ·said Court·:
Comes now Virginia Concrete Compnny and for Answer to
the Bill of Complaint filed against it herein, respectfully sets
forth as follows :
The Court having sustained the demurrer of this Defend:ant as to any charge of fraud in the orig'inal Bill of Complaint
herein, this Defendant is not called upon to answer any such
charge and this answer is therefore confined to the question
of mistake.
1. Answering paragraph l of said Bill, this Defendant admits that the Board of Supervisors of Fairfax County, Vir_ginia, has ·the power of enacting'a zoning ordinance, but denies
that it is the enforcing· agent of said County and on the
-other hand says that tlie Commonwealth's Attorney of said
County is charged by law with such enforcement and in the
carrying out of his said duties is not controlled by the "Said
Board but has the right, power and authority to act upon his
-0wn independent judgment.
2. Answering paragraph 2 of said Bill, this Defendant
denies the allegations thereof and denies the legality of the
vote taken by the said Board as indicated in said paragraph.
The want of legality is fully set out in this Defendpag·e 16 ~ ant's answer in Chancery No. 8857 mentioned by
the Complainant herein in paragraph 5 of said
Bill of Complaint; which said answer filed in Chancery No.
8857 this Defendant incorporates herein as a part of this
answer to the same extent as if repeated verbatim, copy of
the same being· filed herein marked Defendant's Exhibit No.

1.

3. Answering· paragraph 3 of said Bill, this Defendant says
that the aliegations thereof are questions of law which will
be presented in argument at the proper time. This Defendant, therefore, denies the said allegations in order to preserve its right to full presentation of the extent and the limitation of the said Complainant with regard to enforcement of
the zoning ordinance..

v
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4. This Defendant admits that Robert J. McCandlish 'Yw
employed by the Compla:inant for the· purpose of r~pr~scntmg:
it too·ether with the CommouwcfClth 's: Attorney Ill the prep~ration, filing and prosecution of .an iuj:inctio~ suit i~gainst
this. Defendant a:llegiug violating of tiie· smcl z'Onllig: ~rdmance·..
Thiis Defendant says that tlrn employment of the sa1<l Robert
J'.. l\fcCandlish wa:s general and his m1tlrority was limited only
to corrdu~t tlic' said suit and act during· the· entire· matter in
the· nnmner in which'lie as arr utt0rncy fouglit waS', proper ..
5. Answering· paragraph 5 of snicl .Bill,. Hi.is. Defondant.
admits that an injunction snit was filed against this Defendant in the name of the Board of" Supervism~s of. Fairfax
County Virginia: by Hobert J .. McCandlish and by Hugh
MarsI; 'Commonwealtli 's .Attorney of Fairfax County. This
D1t:£~n:darrt denies,. l10wever, that Robert .J. lHcCancllish was
assisted
tlw Commonwea:Itb 'Er Aito1-r1ey but on the other·
Iumd states that the' Comruon'We11Ith's Attorney was present
a11d acting in his· otlfoial ca:pffcity ancf that the· employment
and action: of' tiw saicI Robert •.J. McCandlisb ,vas iu
pag·e· 17 f a:ssisfan:ce to tne- Commonwealth's Attorney instead of the revcrsa as· a:lle:ged in srrid parngTrrph ..
This Defendant denies· the a:llegatiorrs of said para:grapir timt
at the beginning· of the trial of said Chancery Cause No. 8S57,.
Counsel for the DefencTaut made it appear that the said BoarcI
of Supervisors hacT considered the acTvisability of repealing-the- ordinance for the violation of' which injunction suit was
being prosecutccL As· a maUer of· fa:ct, tI1e said Board had
considered the advisability and had cansuitecI with tlie· Commonwealth's Attorney looking- to tT1e repealing of the portion
of" sa:icT ordinance whicT1 was applicable· and had irr fact entered
an order to that effect upon its minutes·. Tilfs, however, was:
unknown to the Defendant, a1tI10ugT1 it was well known to theComplainant, until the said hearing was practically completed insofar as evidence was concernc~d at which time counsel for Defendant dicl lea m of sa:id action ou the pa rt of· the
Complainant and obtained and produced irr evidenc0 a copv
of tfrn said order· tI1e effect and admissibilitv of' wl1ich wa·s"tTigoronsiy argued by both sfrfos IJcrore tT1e smi-w was admitted
in evidence. Instead of at Hie begfrrnfog· of' the- trfal this:
was at the encl of the trial, after stipulations and othe~· evidence h~d been prod~ced and after- the Court, togetTrnr wiflr
Counsel from both sides, Imel made a full and exteusive inspection of tl1e plant o:f this Defendant.
6'. TI1is Def'endant deni~s eacli and every aIIeg-ation of paragra:pI1 6. Insofar as this Defendant knows there was no
difference of opinion between the Commonwealth's Attornev
aud the said Robert J. McCa11dlish couceruing the· action
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the Board of Supervisors with regard to repeal of the said
ordinanec but Lad there been anv such division, the minute of
the Board of Supervisors is
clear and plain that there
could be no question of the Plaintiff's intent to procootl with
the re1)eal of the involved section. Insofar as this Defendant
is concPrned, the aetion taken by Robert J. :M:cJ>ag-e 18 ~ Candlish was in conjunction with that of the said
Hugh :Marsh, acting us Commonwealth's Attorney
in the endorsement of the order of dismissal. This Defendant
denies thnt the said Robert J. l\foCnndlish acte<l in disregard
or violation of the terms of his employment or acted without
the consent of tho Complainant but on the other band say~;
that he did act within the terms of his employment at all times.
This Defendant further denies that the said Robert J. McCandlish moved the Court for a voluntary dismissal of said
111junetion suit but says that the decision to submit a dismissal order came after extensive arg·umeut of the effect of the
said Board's action with relation to the said repeal of the
involved section of the ordinance. This Defendant admits that
tlie snid Robert .J. l\IcCandlish stated that the e·vidence produced, including the inspection of the plant by tl1e Court,
and the action of the Board with regard to said repeal had in
his opinion made the case hopeless from the Complaiuant 's
standpoint and that in his opinion it would be a ,vaste of time
to require the Court's attention to the hearing of further
evidence, if any, and further argument and consideration of
the case. The said Hugh :Marsh, acting as the independent
legal officer of the County of Fairfax a11d a duly elected attomey for the said Board of Supervisors joined in thiB
opinion, which was stated by the two men jointly to Counsel
for this Defendant. Counsel for this Defendant insisted that
if said matter was to be dismissed, it should be with prejudice
because of the fact that practically all, if not all of tl1e evidence was then before the Court. It is not this Defendant's
fault that the Complainnut had shown so little interest in ih;
own case that the members of said Board were not present
in the Court room for ronsultation with their o-wn Counsel
as the matter progressed. It certainly is not to be assumed
that the Court was to stop in the middle of the cas(~
page 19 ~ and gTant a continuanr.e to permit Counsel for the
Complainant to consnlt their rlients wl10 nco·]ected
even the simple dut~~ of being present. The only members of
said .Board present in the Court room during- any of the procecdmgs were .three members the:eof who were required to be
prese11t by this _Defendant. This Defendant therefore say 8
th~t the Complamant cnnnot be heard to complain of its own
failure to consult any or all the members of said Board con-

so
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cerning an incident of the trial when they themsel:7"~S by their
own neo·Iect had failed to put themselves in pos1t10n where
they co~ld be consulted. It is, therefore, their own fault if
they failed to keep abreast of the proceedings and m~ke themselves available for consultation with their own counsel.
7. Answering paragraph 7, this Defendant admits the entry
of the decree of April 3, 1953, but denies all other allegations
of said paragraph. This Defendant says that both Robert J.
McCundlish and Hugh Iviarsh, acting as attorneys for the
Complainant, were in full possession of all the facts when they
endorsed the said decree; that the said Robert J. McCandlish
was acting under a general employment involving the use of
his best judgment and the said Hugh Marsh was acting in
accordance with his legal duties in the exercise of his best
judg·ment in the premises; that there was no mistake or misunderstanding on the part of any one involved concerning the
effect of the said decree or the propriety of its entrance. This
Defendant further says that the entry of said decree would
have been res judicata regardless of whether or not the words
"with prejudice" had been entered in said decree as the matter had been heard bv the Court and a dismissal either with
or without prejudice ·would have had the same effect of finality unless the Counsel for this Defendant agreed and con~;ented that the same should be without prejudice, which of
course, Counsel for this Defendant would not have agreed or
consented to.
page 20 ~
This Defendant saYs that the said decree entered
on April 3, 1953 is :final in all particulars and is a
complete adjudication of the matters and things involved in
Chancery No. 8857; that no appeal was taken therefrom nor
was auv motion made to alter the terms thereof within the
proper ·legal period; and that the said decree is res juclicata
as to all matters and things alleged in this present Bill of
Complnint or in the original Bill of Complaint in Chancery
No. 8857.
8. Answering paragraph 8, this Defendant denies each and
every allegation thereof and on the other hand says Counsel
for Complainant in the present suit was present in the Court
room nt the hearing of Chancery No. 8857 and knew full well
the forms of said decree and tl1is Defendant believes and
therefore al1eges that the said Counsel communicated with
said members of the Board of Supervisors immediately thereafter and that if said Board or any of the members thereof
believe that Counsel had acted improperly, motion for the
vacation of said decree could and· should have been made
within the proper legal period of time.

/
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9. Answering p.aragTaph 9 of said ·complaint, this Defend.ant denies each and every allegation. thereof. And further
.answering the said paragraph 9 .and in fact the Bill as a whole,
this Defendant says that the said Robert J . .McCandlish had
no independent power to endorse and present the said decree
-0f April 3, 1953, and that he did so only in conjunction with
the independant .act of Hugh Marsh, Commonwealth's Attorney, whose right so to do is unquestioned by the Complain.ant herein.; that the said Robert J .. l\foCandlish had no control
over the action of the said Hugh Marsh and no power to
dictate to the latter; and this Defendant says regardless of
what was done by the said Robert J. l\foCandlish the unquestioned right and authority of the said Hug·h Marsh to
,endorse the said decree relieves the same of any charge of
invalidity which could have been made even had the said
Robert J. McCandlish exceeded his authority. This Defendant further says that if the action of entering said
}Jage 21 } decree of April .3, 1953, could possibly be considered a mistake on anyone's part, it would be
:a mistake of law and not of fact for which the Complainant
has no redress. This Defendant further savs that there was
no mistake on anyone's part of either law· or fact and this
Defendant should not be held responsible for any dispute
which was afterwards stirred up between the Complainant
and its Counsel.
And now having fully answered the said Complaint, this
Defendant prays to be hence dismissed with its reasonable
ceosts.

VIRGINIA CONCRETE COMP.A.NY,
Defendant.
'
By Counsel.

•
page 40
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Filed Dec. 3, 1954.

THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.
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AMENDED REPLICATION TO ANS1VER.
Comes now the complainant and by leave of c~mrt ~les this,
amended replication to the defendant's answer m flus cause.
respectfully sets forth as follows:.
1. This complainant denies that the defendant's answer
was confined to the question of mistake by the action of the·
court on the demurrer referred to, and says in that respect.
that the court overruled said demurrer to said bill of complaint in~ofar as sarnc purported to state. a cause of action to
set aside a decree entered bv the unauthorized consent of counsel for the complainant, without ratification thereafter of the·
complainant of the action of said counsel in so consenting
to the entry of same; that for the p1:1rpose of this replication
this complainant does not deny that counsel well knew the·
propriety and effect of their actions in consenting to entry of
the aforesaid decree without authority from this complainant.
so to' do as in the defendant's answer a:llegecL
2. This complainant says that the Commonwealth Attorney
is tlJe enforcement agent of the county only in respect to. the·
criminal laws of the state, and in respr.ct to this complainant
is a mere legal advisor; that this complainant is charged with
the enforcement of the zoning; ordinances of the county through
the Zoning Administrator, who serves at the pleasure of this;
complainant in that capacity; that this complainant was requested by said Zoning Administrator to bring the injunction
·
suit in question to establish whether or not therepage 41 ~ was a violation; that the Commonwealth Attorney
is legal advisor to your complainant, and has 1w
authority as such, to bind your complainant by his opinions,
particularly insofar as such opinions would have the rffect
of forever preventing the enforcement of zoning laws of this:
county; that your complainant Irns full authority to employ
private counsel, and under said authority did emplov Robert
McCandlish.
~
3.. This complainant further savs that in tliis case tI1e defendant is not concerned with the leg·ality of tlle vote of the
Board of Supervisors in determining· a violation of the zoning
ordinance, as the issues of this case are in no wav concerned
with that matter, wherefore this complainant asks that parag-raI!h (2) of defendant's answer bo stricken, and that this
rephcahon to that extent be treated as a motion to strike.
4. This complainant says that if the defendant means to
imply by his answer that the Commonwealth Attornrv had
author~ty to dismi~s the inju?ction suit with prejudice, without
authority from tlus complamant, by virtue of his office, that

I
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said Commonwealth Attorney had no such authority by virtue
of his said office; that it is immaterial whether the Commonwealth Attorney assisted Robert l\foCandlish or Robert MeCandlish assisted the Commonwealth Attorney, both were acting as attorneys for this complainant and subject to this complainant in the prosecution of a civil cause, particularly insofar as their authority to dismiss a civil cause with prejudice
is concerned, with no authority from this complainant; that
the said Robert l\foCandlish was employed by this complainant to prosecute said injunction snit; that in that he did move
the Court for a dismissal; that thereafter he, with the said
Commonwealth Attorney, did consent to the entry of a decree
with prejudice, without authority from this complainant so to
do; that the effect of said decree was to prevent further
enforcement of a part of the zoning ordinances of this county.
5. This complainant denies that said decree was entered by
the court pursuant to a trial on the merits; that even though
some evidence had been admitted, said evidence was not considered by the court; that the court merely entered judgment
on a case agreed, on the unauthorized motion of Robert McCandlish and the presentation of an order agreed upon by
counsel, as evidenced by their endorsement thereon.
page 42 ~ 6. This complainant says that the pretended
order of the complainant was notbing more than
an excerpt from the minutes of t110 Board of Supervisors
showing that this complafoant had nsked the Commonwealth
.Attorney, as legal advisor to said Board, for an opinion on
the ordinance in question, and the advisability of repealing
the same; that no other steps bad been taken to repeal said
zoning ordinance; This complainant denies that the defendant
knew nothing of the Board's action in this respect, and charges
that one of defendant's counsel was well advised of this action,
but that complainant's counsel had no notice until an opinion
was asked for of the Commonwealth Attorney, by your complaimmt.
7. This complainant admits that complainant's counsel,
Robert McCandlish and Hugh J\farsh, acting· under their authority, under the circumstances prevailing·, had authority to
either ask for a continuance to consult ,vith tl1is complainant
as a body properly assembled, or to take a dismissal without
prejudice; that in view of the fact that this complainant is
representative of the people the court would have been bound
to gTant either motion, in view of those circumstances· and
the failure to do so would have· been reversible error. '
8. ~tihis complainant denies that said decree would have
been res judicata, regardless of whether it had been entered
0
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with or without prejudice, and says that it was purely a consent decree in which the court ratified an agreement between
counsel.
9. This complainant denies that it had any notice that a
decree with prejudice had been entered until so informed by
present counsel, after a second injunction suit had been filed;
that immediately thereafter present counsel was instructed to
institute the present suit; this complainant admits that it had
notice that a decree of dismissal had been entered, but assumed that same had been entered without prejudice.
10. This complainant admits that if there was a mistake
in consenting· to said decree, it resulted in what amounted
to a stipulation of law by complainant's counsel in endorsing
a decree for entry with prejudice, the legal effect of which
was that they stipulated that the zoning ordinance of this
complainant was unconstitutional or arbitrary and· capricious, as those were the issues framed in the inpage 43 ~ junction proceedings.
11. This complainant denies all other allegations
of defendant's answer pertinent to the issues, which this
complainant is required to answer in this replication; and
this complainant asks that this replication be treated as a
motion to strike, for the purpose of striking out all alleg·ations
of the defendant's allegations in this answer not pertinent to
the issues framed in this cause.

BOARD OF SUPERVISORS OF
F AIRF.AX COUNTY, VIRGINIA.
By ALEX MONCURE BLOXTON
Counsel.
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1',INAL DECREE.
This cause came on again to be heard the 3rd dav of De·Cember, 1954, it lrnving been adjourned to said latter ·aate for
the completion of the evidence begu~ on October 21, 1954, upon
the papers formerly read; the evidence presented in open
court on behalf of the parties hereto, and was argued by
counsel.
0
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And it appearing to the Court that the purpose of this
$Uit is to set mdde und declare null and void so much of the
:final decree entered in Chancery Cause No. S857, which· said
:suit was also between the parties hereto~ as dismisses the said
:suit "with prejudice.''
And it now appearing to the Court that tl1e sole issue before
it in this cause is whether or not the entry of the said final
!decree in Chancery Cause No. 8857 ''with prejudice,'' by
,consent of the then counsel for the Board of Supervisors of
Fairfax County, Virginia, constituted a mistake in law, if the
-evidence herein should disclose tba t the said order of dismissal
was entered in said Chancery Cause_ No. 8857 without the
prior approval or subsequent ratification of the Board of
·supervisors of Fairfax County, Virginia; it further appearing· to the Court that by consent of present counsel for the
Complainant in this suit all charges and references to fraud
·on the part of then counsel for the Board of Supeifvisors of
Fairfax County., Virginia, in said Chancery Cause No. '8857
have been stricken and withdrawn.
Upon consideration whereof, the Court being of the opinion
that the evidenc-e fails to show either prior approval or subsequent ratification by the Board of Supervisors of
page 51} Fairfax County, Virginia, of the decree dismissing
the said Chancery Canse No. 8857 "with prejntlice", and the Court being further of the opinion that under
such circumstances the dismissal of said cause "with prejudice'' constituted a mistake in law, and that said cause
should not have been so dismissed, it is adjudged, ordered
and decreed that by this decree so much of the dismissal
order entered in Chancery Cause No. 8857 as dismissed th'e
:said cause "with prejudice" is hereby set aside and declared
null and void, and that said cause is further, bv this ·decree
dismissed without prejudice to the right of ihe Board of
Supervisors of Fairfax County, Virginia, to bring such other
suit as they may be advised.
To the action of the Court the Defendant, by counsel, ex~
cepts.
1

Enter:

ARTHUR W. SINCLAIR
Judge.
January 14, 1955.
0
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Filed Feb .. 23,, 1955..

THOMAS P~ CHAPMAN,. JR.
Clerk of the Circuit Court of
Fairfax County,, Va..
NOTICE OF' APPEAL .A.NU ASSIGNMENTS', OF ERROR#

page 53

f

ASSIGNMENTS O:b.,. EHROR..

TI10 Defendant cfaims that Hle trial c011rt erred in entering;
the· final decree Iierein and hereby assigns the following
errors as the basis of the appeal wirich tne Defendant intends to petition.
Assignment No. 1. Tlw pleadings and proceedings herein
do not challenge or question the action of HugI1 B. 1\farsh).
Commonwealth's Attorney for the County of Frrirfax, and cocounsel for the Complainant, in endorsing- the final decreeentered on . !.pril
.
3rd, 1953, irr Chancery No. 8857, and moving
the entry thereof;, the allegations of the complaint being directed at Robert J. McCandlish only, be being an associate·
attorney for the Complainant therein.
Assignment No. 2. The evidence shows that Hugh B. Marslr
and Robert .J. 1\foCandlish were acting· within their authority
when they endorsed and offered for entry tT1e decree of April1
3rd, 1953, mentioned in Assignment No .. 1.
Assignment No. 3. The evidence shows tlrnt the Complainant, after filing- Chancery No. 8857, attempted to repeal that
portion of the Fairfax County Zoning Ordinance upon which
the said suit was based and therebv created such a conflict.
with tT1e equities involved therein a~ to render any equitable
relief I10peless, and any decree that tI1e Court mig·ht have
thereafter entered against the Defendant would l1ave been
inequitable and erroneous.
· Assig·nment No. 4. That the Complainant by its action set
out in Assignment No. 3, eliminated all equity from its biII of
complaint in Chancery No. 8857 and tbereoy justified the
said dismissal with prejudice.
Assig·nment No. 5. That the Complainant was advised bv
Hugh B. :Marsh that tho suit, ( Chancery No. 8857) had beei1
dismissed and the dismissal had been caused by the Com-

/
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plainant 's own act as set out in Assignment No. 3,
page 54 ~ and that no suit could be maintained by the Complainant based on the violation of a provision in
the Zoning Ordinance as long as the resolution attempting to
repeal that specific provision remained unimpaired upon the
Board's records. That the said Complainant after receiving
such advice impliedly ratified what had been done in the said
dismissal.
Assignment No. 6. That the said Complainant and its constituent members absented themselves from the Court at the
trial of Chancery No. 8857, and cannot now complain about
the action of their Counsel in not consulting· them concerning
the chang·e in the conduct of the case rendered appropriate
by Complainant's action as set out in Assignment No. 3.
Assignment No. 7. That the decree entered on April 3rd,
1953, in Chancery No. 8857, rendered the questions therein in
issue res ju.dica.ta reg·ardless of whether or not the words
"with prejudice" were properly inserted.
Assignment No. 8. That there was no mistake either in law
or in fact in the entrv of said decree in Chancerv No. 8857.
Assig·nment No. 9. · That a dismissal with prejudice was tho
only decree that could have been properly entel'e<l by tlrn
Court on April 3, 1953, in view of the status of the case on
that date.
Assig·nment No. 10. That the Complainant was advised of
the dismissal of Chancery No. 8857 and the reasons therefor
in ample time to apply for an appeal therein.

I hereby certify that a true copy of the foregoing notice
of appeal and assignments of error was delivered to Alex
l\:Ioncure Bloxton, Attorney for the Complainant, in person,
on February 23, 1955.
FRANK L. BALL,
Of Counsel for the Defendant .

•

*

•

Fairfax, Virginia.
Thursday, 21 October 1954.
The above-entitled matter came on to be heard before the
Honorable Arthur \V. Sinclair, a Judge of the Circuit Court
of Fairfax County, in Circuit Courtroom No. 2 Fairfax
County Court House, Fairfax, Virginia, commencing at 10
o'clock a. m.
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Appearances: On behalf of the Board of Supervisors of
Ji,airfax County, Alex. Moncure Bloxton, Esq. and John G,.
Epaminonda, Esq.
On behalf of Defendant Virginia Concrete Company, Andrew W. Clarke, Esq. Frank L. Ball, Esq. Gardner L. Boothe,
Esq.
page 2 ~

PROCEEDINGS.

Mr. Clarke: If your Honor please, since our last meeting
we have filed a motion to strike all the allegations in the plead_
ings of the complainant in this case, and I want to say this
to the Court, that we do not want the Court to feel that in
view of the fact that the Court has previously ruled, overruled our motion to strike the defendant's replication, that
we come back and try to accomplish the same thing, except for
one reason, your Honor please, that on October 13, 1954, the
Board of Supervisors advised Mr. Bloxton as to certain things
dealing- with this case, and we have attached to the motion to
strike all the evidence and excerpt which has been certified
by Mrs. Bicksler, the Clerk.
However, we feel that at this time, to further substantiate
our position, that the Court might r<~ceive, and if Mr. Bloxton
desires me to, I will call Mrs. Bicksler, who has attested this
copy here of all the extracts of the minutes of the meeting
of October 13, and I would like, to in support of our motion,
read the matter to the Court:
"Excerpts from minutes of Board of County Supervisors,
October 13, 1954:
'' The Chairman advised Mr. A. M. Bloxton, who appeared
hefore the Board at this time, that some months ag·o this
Board entered into an agreement with him, at the request of
citizens in the community of Shreve Road, to reppage 3 ~ resent this County in a suit against the Virginia
Concrete Company. He further advised that at that
time the Board prescribed certain rules and regulations for
him to carry out in this suit and it now appears from the
pleadings filed by him before the Court that certain stipulations have been set forth other than those recommended by
this Board, and he was asked to explain to the Board just
what his reasons were for not abiding by its instructions.
"Mr. Bloxton asked Mr. Carper ·"~hat he meant and M.r.
.Carper said he was talking about this fraud business. Mr.
Bloxton said he wou]d like to state that when the Board employed him and in discussing this matter with the Board, some
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.of the members indicated that it might be better to bring
.action on the facts of the case without using the word fraud,
.und he believed what this Board was now saying was, that
the bill of complaint -Shows that this was not done. He stated
.that after the bill was filed the records will show that the
Court:, in ·passing on the demurrer, ruled that the bill was not
sufficient to set aside the decree, as there was not sufficient
.evidence to show any .allegations of fraud and that the demurrer was sustained and that fraud was not a part of the
case. Then the defendants later filed an answer
page 4} in which they s.aid that since the Court sustained
the demurrer as to all allegations of fraud in the
,original bill of complaint, then they would not be called on to
.answer any such charge and their .answer would be confined
to the question of mistake, and then went on to say that there
was no mistake, because the attorneys representing the complainant knew the proprfoty of their act and knew what they
were doing, and that, to him, was an admission of fraud.. He
said he filed a replication stating that if counsel knew this and
if this was true, then it was fraud. He said here was a cause
of action dismissed 'with prejudice' and they want to get
out from under it. He called attention to one instance where
.a Judge said that dismissal of a cause 'with prejudice' to his
Court was tl1e same as sabotage.
''The Chairman called on Mr. Bloxton to read the pleadings
now before the Court. This he did, and read the bill of complaint and the answer.
''Mr. Massey said be had looked over the pleadings and
asked Mr. Bloxton at one point in the discussion which followed the reading, why be said be had no choice but to agree
with the defense and charge fraud?
"Mr. Bloxton said when the defendants alleged that the
attorneys knew the propriety of what they were
page 5 ~ doing, then he was bound to do it.
'' Supervisor \Vilkins said, '-Even 1if it means
going beyond the authority given you 7'
':l\fr. Bloxton r~plied that when initiating the cause of
:act1011 the Board said not to use the word fraud and he said the
case could be filed by a statement of facts, but when counsel
for the defense said no mistake had been made, then it had to
be fraud.
"Supervisor Wilkins said, 'By a statement of facts did it
cause the defense to admit fraud 1'
"l\fr. Bloxton said, 'No.' He said Mr. Frank Ball said
fraud would have to be alleged. He said from this point on
what happened was, the defense was taking advantag·e of the
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fact that fraud was ruled out and acted on a mistake being:
made, then they said no mistake was made, and he acted on
fraud.
"The original bill of complaint was then read by Mr. Bloxton. In the discussion which followed, l\Ir. Bloxton said her
did not know how the Board learned that he had filed the suit
alleging fraud, althoug·h be had a sneaking suspicion of how
it "~as done. He said they have admitted fraud, it has not
been charged.
'' Mr. Bloxton was then asked to read the answer of the·
defendant which made him feel that fraud came in. He read
from paragraph 7, wherein it stated 'that there was.
page 6' ~ no misfak~ .or misunderstandiug on the part of anyone involved concerning the effect of the said decree or the propriety of its entrance.'
"Mr. Bloxton said it was the replication which lie filed that
made the shoe rub at this point. He said he had read to the
Board how fraud was brought in ancl now would show them
how it was nailed down. He said in arguing- the motion to the·
replication, defense objected to parts of it wherein fraud
was alleged, and asked that these sections be stricken. How-ever, the Court overruled their objection. He then read the·
replication to the Board whicI1 he had recently filed with the
Court, after which Supervisor Shaffer asked him if he thought
Mr. l\farsh and Mr. McCandlish Irnd committed fraud, ancl
he replied, 'Frankly, no-'
'' Chairman Carper asked Mr. Bloxton if he thoug-Iit the,
Board would have continued tu employ Mr. Marsh ind ]\fr~
l\foCandlish in connection with other County work1 if it thought
they were guilty of fraud.
·
"JV[r. Bloxton said no, and that was as- it sI10uld be, as no:
steps should be taken to keep one, even if accused of fraud,,
from performing his usual duties until if and whe11 such
charges were provenr
:'l\fr. Bloxto~1 said in discussing th~s case, Juclg·e Sinclair
said 1t was a nustake, but that he, Mr. Bloxton, was not g·oing
to say, 'Boys, you don't know what you are doing.,.
page 7 ~ He said tiie defense Irns admitted the case.
. '' Mr. Bloxton also stated that J uclg-e Sinclair said
he thought an attorney had authoritv to c01rnent to dismissal
of a case with prejudice, even tl10ugh the law is to tl1e contrary, and tbat many attorneys might believe that, but you
cannot cJurng·e t1ie law.
'' Supervisor ·Wilkins asked if Mr. Bloxton 's replication
could be changed, and he said no, and stated that he could not
be judge and counsel all at the same time ..

\
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'' Chairman Carper ag·ain advised Mr. Bloxton that this
Board did not want the word fraud used in his replication,
as this Board did not believe there had been any fraud committed.
"Mr. McCandlish said he did not believe there would be
any difficulty in getting the attorneys on the other side to
agree to strike the language about fraud in the replication if
Mr. Bloxton would request that it be done. Mr. Bloxton said
it was nonsense for Mr. MeCandlish to ask that wording be
struck from his replication and that it not be struck from
the answer.
":Mr. Bloxton said if AttorneyR Clarke, Ball and Boothe
would strike out 'that there was no mistake or misunderstanding on the part of anyone involved concerning the
pag·e 8 ~ effect of the said decree or the propriety of its
entrance' in paragraph 7 of the answer, then he
would strike out all references to fraud in his replication.
"Mr. Mccandlish said he and l\fr. Marsh were not guilty
of fraud, so why put it in there f
'' Mr. Bloxton said he put it in there because defense put
it in there.
'' Supervisor Shaffer said he did not believe it should be
there in the first place, but if Mr. Bloxton agrees that it was
fraud, because the other side admitted it, and the other side
is willing to strike it out, then he felt that Mr. Bloxton should
be willing to strike it out.
"Mr. Marsh said the other side did not make him put it
in.
":Mr. Bloxton said he Vi7as amazed to hear Mr. Marsh say
that, when the other side admits something· and it is helpful
to an attorney in presenting his case, that the attorney should
not 'latch' onto it.
'' :Mr. l\fassey said what this Board was concerned with is
Mr. Bloxton 's replication, which says this is fraud, and which
in effect says that he is expressing the sentiment of the
Board.
'' ~ir. Bloxton again repeated that if counsel would strike
certain language in paragraph 7 of the answer, then
page 9 ~ he would strike all reference to fraud in his replication. He said he would like to try this case before the Circuit Court, but if they ,x.rant to try it before tho
Board of Supervisors, then they could go ahead. He said
be believed he could win this case, but if the Board did not
want him to get in there and pitch, then thev should not
have hired him. He said if he did not prosecute ·his case with
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everything he had on the ball, he would lose many good clients,
and if the Board was going to 'hamstring' him, then he
wanted to know it and get out.
"Chairman Carper said he believed Mr. Bloxton would have
a hard time in making the people of this County believe that
Mr. M:arsli or Mr. McCandlish had committed fraud.
"Mr. Bloxton said he had made many mistakes as an attorney in handling cases that made his face red, but he was
not one to 'hem and haw' after mistakes were made.
'' Supervisor Fox asked if the Court was going to pass on
whether fraud was committed or not.
"Mr. Marsh said 'Yes.' He said they did not admit that
any mistake was made nor did they commit any fraud, but
that Mr. Bloxton is trying to get the case tried on
page 10 ~ fraud.
"Mr. Massey said he did not believe this Board
wished to be put in the position of accusing Mr. Marsh and
Mr. :McCandlish of committing· fraud.
"Mr. Bloxton asked if it would help any if in handling
the case on its merits to tell the Court that his clients did
not feel that here was any action of fraud on the part of Mr.
Marsh and Mr. McCandlish, and that: he himself did not believe there was any fraud.
''Mr. Bloxton said he would be glad to write counsel for
the other side pointing out that the Board instructed him to
proceed on the facts of the case instead of fraud, and that if
they ,vere willing· to strike out certain language in paragraph
7, then he would strike all references to fraud in his replication.
'' Supervisor "Tilkins said as she understood it there were
two major points on which the suit eould be filed, either that
a mistake had been made, or that fraud had been committed,
and this Board indicated that Mr. Bloxton was to handle the
case on the basis that a mistake or error had been made. Then
Mr. Bloxton stated that the defendants came along and in
effect say they made no mistake and the Court held that there
was no fraud, and he had no other course to purpage 11 ~ sue but to file pleadings alleging fraud.
''Mr. Marsh said Mr. Bloxton did not have to
construe their answer to be that there was any action of
fraud.
"J\fr. Bloxton said he had had misgivings about this case
from the very first, and would agree to have the alleo·ations
struck out, but if it was done by one, it would have to be done
by the other, if he was to handle the case.
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'' Mr.. Massey asked if the case to set aside the decree w~s
to be brought up on September 21st, and Mr. Bloxton said
ye~'.Mr. Bloxton said i11 the discussion which followed that
..Judo·e Sinclair had indicated several times that he felt this
cas/ was a mistake and he believed he was going to decide
It on that basis, but if he should strike out references to alle-gations of fraud in his replication, then this case would be
ruined. He also stated that he had heard Mr. Gardner Boothe
·say that this was a borderline case, that it eould be a mistake
·or it could be fraud ..
''Chairman Carper said this Board wanted to be relieved
,of any wording used by l\fr. Bloxton accusing Mr. Marsh and
Mr. McCandlish of fraud.
'' Mr. McCandlish said this could be done if this
page 12 ~ Board went on record stating that neither he nor
Mr. Marsh were guilty of fraud ..
''-Supervisor Shaffer th~ moved that this Board go on
record stating that it feels that there was no action of fraud
·committed by Mr. H.B. Marsh or Mr. Robert J. l\foCandlish,
.Jr., re the case of the County of Fairfax v. the Virginia Concrete Company. This motion was seconded by Supervisor
De Bell and carried by a vote of six, Supervisor Runyon 'not
voting,' stating that he refrained from voting because he was
not a member of the Board during part of time this matter
was going on and w~s not familiar with part of the proceeding·s and it was for this reason tlmt hew.as not voting on the
issue.
"Mr. Bloxton said he would still go ahead and write Messrs.
·Clarke, Boothe, and Ball, telling them that if they would
:strike out certain language in paragraph 7 of their answer,
then he would strike out all refercnces of fraud in his replication.''
This is signed by l\frs. Bicksler, Clerk of the Board, with an
:attested seal.
I would like to file this with the Court (passing extract of
minutes to the Court) ..
Now, if your Honor please, it appears to me that I don't
. recall the Court having said a.t any time during the
page 13 ~ proceedings in this case that a mistake had been
made, and that the Court was going to rule that
there was a mistake. I don't recall at any time that Mr.
Boothe has made a sta~ement to this Court, certainly in my
presence, and I have his statement here today which he has
made to the Court that no statement was made that it was .a
iclose point of fraud and mistake..
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Now your Honor pleaEe, our position in this matter is:
this:
the ori()'inal pleading·s in this case, a demurrer was.
filed in which th~ Court sustained the demurrer as to fraud,,
with leave oiven' to counsel for the complainants to amend, if
he was goi~g to allege fraud, which was his usual procedurein a demurrer.
No time was taken to file an amendment to the originaJi
bill and we filed an answer, paragraph by paragraph, denying' the allegations contained therein.
Mr. Bloxton has come back here and, you will notice from
the replication, has injected fraud into this case from thebeginning to the end, so far as his replication is concerned.
c feel that an·· attorney has· no right to go beyond the·
wishes of the client in· the prosecution, defense of suit, and for
that reason ,ve feel that since the Board of Supervisors, in
a general discussion of this matter, has stated in no uncertairr
terms, and by a resolution duly passed by that Board, that
Mr.. Marsh and Mr. :McCandlish have committed no fraud,.
they didn't instruct him in the beginning; to state
page 14 ~ there wns tmy fraud, from his own admission to the·
Board, which is in that report, that any fraud was.
committed..
We feelr·to get this record and to have this record as it
should be, that the entire pleadings from the beginning· to
Ute end, so far as 1\fr~ Bloxton is concerned, should be stricken,.
witfr right to file an amended pleading deleting from there
anv inference or otherwise as to fraud on behalf of Mr. McCa"ndlish or Mr. Marsh, as far as this case is concerned ..
Your Honor please, fliis is not a minor matter. It fa a:
rather serious matter. :Mr. Marsl1 is Commonwealth Attornev
in this County. l\fr. McCandlish is a prominent member of theBar of this Court.
Now, it might be argued that if the Court rules that thereis no fraud, in the conclusion, that is one thing.
e don't feel that any alleg·ation should be made, anv pleading in tl1is County, alleging fraud, when no person instructed
Mr. Bloxton to allege fraud a~;aim~t those two g-cntlemen, and
we }'espectfully submit, if your Honor please, we have no
desire to delay the case today, but let it proceed, but we feel
that an order should he entered before any final decision is
returned or rendered, deleting- from it the entire pleading in
tiiis case on the part of Mr. Bloxton.
1\fr. Bioxton: If the Court please, at this time I would lilm
to have it noted of record that l\fr. John G.
page 15 ~ Epaminonda, my partner, will associate with me
in this case,. a~ no expenses to tl1e County of Fair;.
fax. Employment, origmal employment was of course the·
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employment of myself, and I have no authority to delegate that
to anyone else, but it is my feeling that I do have authority to
bring· in an assistant at my own expense.
K ow, getting back to this argument here that has been introduced: As Mr. Clarke pointed out, the Board had already
ruled on this question, and at that time the motion to strike
out those portions of the replication which are under consideration this morning, the question was argued very extensively, authorities were cited to the Court as to the manner
in which pleadings may be expanded by admissions on the
part of the defendant in his answer, by a replication, and they,
the motion to strike, was dismissed.
Now, we bave this matter up before the Court this morning.
It is a rather unorthodox situation, to say the least, and I
make this statement with no malice or anything of that kind,.
but just by way of comment.
It seems an odd situation that when counsel for the defendant comes into this Court, admitting in effeet that he has been
meddling with opposing counsel's client, to the point of getting
a record of a conference between attorney and client, and
coming before this Court with the apparent purpose of embarrassing opposing counsel, and trying to accomplish. again
something that had been previously overruled by
pag·e 16 ~ tbe Court.
:M.r. Ball: You make that as an allegation, that
that happened t
Mr. Bloxton: That isMr. Ball: If you do, point out the man and state who you
are talking- about.
l\fr. Bloxton: I say, Mr. Bal1, if you ,vill just-I don't
think I said a thing:Xfr. Ball: If your Honor please, when he makes a serious
charge like that ag-aiust counsel, he ought to be made to specify
the counsel, and what he is talking about.
Mr. Bloxton: Let's put it this way, l\fr. Ball: I think
that is ,vhat I stated.
Mr. Ball: Simply because your client said you did ~omething he didn't authorize you t.o do is no reason you should
reflect on counsel on tl1is side of tl1e table.
:M:r. Bloxton: I think it is a definite attempt to reflect on
opposing counsel. I think that is appnrent, when the record
is brought in here this morning and cited to the Court-but
as far as that point is concerned, I think the Court is well
familiar with the situation as it developed here.
The Court gave eounsel for the complainant permission to
amend, and counsel for the complainant did not amend, al-
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Jeo·ing fraud, for a very apparent and definite reason, because
hi~ .clients had indicated that previously-and I have stated
very frankly to the Board that a statement of the
})age 17 ~ facts would be ~ufficient, and let the Court ~raw
its own conclusion, and reference to that bill of
complaint which was read. to the Board of Supervisors sho~s
very definitely that that 1s what was done. And when tlus
Court came to pa~s upon a demurrer, the Court said, in
effect, that fraud was not sufficiently alleged, but the bill did
set out facts sufficient that, upon proof thereof, it would
make a case; and I think that is where the matter very definitely should be left, and I do not assume any responsibility
for the status of this case this morning, as I very frankly told
the Board.
Now, the defe~dant, in his answer, says that these parties
made no mistake, they well understood what they were doing,
they understood particularly the propriety of what they were
doing-and what did I do on behalf of my client 3/ I simply
confessed and avoided, nothing more, nothing less. What is
the purpose of a replication, what is its function in pleadings,
but to do that-to make or conclude the thing. My suggestion
t.o the Board I still think is the best, that if counsel for
the defendant, and I might say this, too, that the recor¢1.
docsn 't show Mrs. Bicksler put it down as her understanding,
as she gets it, not specific phraseology, her system of recordi ng-tlta t, I pointed out to the Board in dealing with this
particular situation, that the defendant bad brought this issue
in, that they had made the admission, that I didn't understand
how they could say that Mr. Marsh and Mr. 1.vicpage 18 ~ Candlish well knew the propriety of their act, I
clidn 't understand how counsel for the defendant
could do that, but after all, as I pointed out in the original
motion that was before this Court, to strike-that thev at
]east knew· more about what happened than I did, and ·who
was I to deny that that wasn't true1 But I do think that
unless counsel for the defendant wants to be called to the witness stand and questioned as to that admission, that would
he to the benefit of everybody, and the case, if thev would aO'ree
to strike that ?ut of tb~ir answer, and I will gladly, on behalf
of !he complmna?t, strike all re~erence to it. out of the replication. There will be no confession and avoidance, because it
would he deleted from the answer and there would be nothino0
to confess or avoid.
I think that is the proper thing to do, in view of the circumstances of this case before the Court.
The Court: Now, I assume that you are speaking of paragraph 7 of the answer.
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1\1:r.. Bloxton: Of the answer, that is right.
Now, I say tl1is., your Honor,·The Court.: Let me take it up _just .a moment. Let me
fake up that portion of paragraph 7 that you .address your:self to. I think it is this:
.

J

iu'l

"That the said R~bert J. McCandlish was acting under a
general employment involving· the use -0f his best
lJage 19 ~ .judgment and the said Hugh Marsh was acting
accordance with his legal duties in the exercise of
his best .judgment in the premises; that there was no mistake
'?r misunderstanding ·on. the part of anyone inv?lved co_ncernmg the effect of the said decree or the propriety of its entrance.'·'
.

Mr. Bloxtou: That is what I wns ref·erring to.
The Court: AU right. Let's assume these gentlemen take
that out; if tliey don't deny it was .a mistak~, then they must
:admit it w.as a mistake.
l\fr. Bloxton: No, that is not an admission of mistake·.
The only thing that could possibly chang·e this thing from a
basis of mistake to one of fraud would be intent, and if per..
sons well know the propriety of ·what they do, and understand
what they are doing, then what other conclusion can be brought
or derived from the reasonable interpretation of the words
usedf
They have said there many times that there was no mistake.,
:a denial, there was no mistake in other places in the bill.
Now, as far as the other viewpoint of this situation: Mr.
Clarke is asking that I delete my avoidance, in other words,
11e asks that I delete the part of the replication that avoids an
~dmission of the truth to the allegation of the bill.
Frankly, I don't think that that was-if it was
page 20 }- done, it would be very good pleading, because a
function of a replication is one of two functionsto confess, and an avoidance. However, after thinking about
this situation, if my conclusions in reference to the avoidance
were struck out and the confession stood, I have no misgiving·s as to what the Court of Appeals would conclude about
the matter, if it went to the Court of Appeals in that status.
I have no question in mind about that, not in my mind about
that, so frankly at this point I am wil1ing that eitherThe Court : What do you think the answer is f
l\fr. Bloxton : Sir?
The Court : I think you said the Court of Appeals would
do such and such. What do you think they would do?
Mr. Bloxton: I say, if it goes to the Court of Appeals,

1u.·i.-;
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even if my conclusions were struck out,. when they see tfr~
allegations in the answer and see the response in the replication in which an admission is made,. confession is made,. even
tho~gh the avoidance has been struck out, they ,vill, by their
own interpretation, will supply the avoidance.
So,· frankly, I didn't, at the time this matter was beforethe Board, I hadn't thought sufficiently aloug that particular
line, in fact, I migh(give my associate here credit for pointing out to me that. even though I had filed a good pleading
in my replication, if that were struck out,. it certainly wouldn't
hurt anything as far as the purport of the admisllage 21 ~ sion in the replication was concerned.
·
:M:r. Epaminonda: If your Honor please, may I
say this: \Ve are willing to concede, in the first place we con-tend there is no allegation of fraud,: insofar as that the Court
has already ruled that there is no fraud.
So the o"nly thing that I can see that has brought up the·
question of fraud was in this replication to the answer, that
they ,vere g·uilty of acting in fraud of their client's rights.
Now 1 that is the ouly place, as. I see it, that there is fraucI
mentioned, and one other place,. I believe, in paragraph 811
which says:
* This complainant further states that the entry of'
( said decree so based on the consent of counsel, amounted to a
,,,'r · " fraud on the Court by counsel of this complainant, ,vho by
~mid act in so consenting, represented that they had authority
from their client to do so.'"
-

'' •

:I;

In my humble opinion, I be:Iieve· that tlrnt is a conclusion
on the part ?f ·tI1e pleader, and we arc willing, if the Court
please, to str_1ke that out and try this case solely on the question of whether or not counsel had the authoritv from thei1~
client to do so, to consent to a signing of a decree dismissing
the case with prejudice.
That is the sole issue in this case. If they had consent from
their clients, then there,. is no question that the
pag·e· 22 f decree, should stand; if they didn't have any consent, we have decisiom; to back this up that the
decree should be set aside.
'
The Court: Then doesn't it become, l\fr. Epaminonda, if
we can ~ssume for the purposes of arg1unent that they didn't
have prior consent or subsequent ra:ti:fication, doesn't it become a question, as a matter of law that the decree so
entered isn't entered mistakenly in lawf
Mr. Epaminonda: If the Court draws that conclusion if
it is a mistake to be set aside, that is· entirelv up to the Co~rt
Now, that is the sole issue.
-

'\
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I have stated before the Board of Supervisors when I was
present at that hearing that in my opinion Bob McCandlish
is in my higl1est esteem. I went to $Chool with him. "\Ve were
in the same class. And I don't think for one second that he
would perpetrate a fraud on anybody, or Hugh Marsh. And
I would say to your Honor that Mr. Bloxton thinks like I do,
and it is too bad that the question of fraud has been injected
into this case.
It is not up to us. The sole issue, as I stated previously,
anybody can make a mistake-as a matter of fact, I believe
many lawyers think that they lmve a right to consent to dismiss with prejudice. Personally, I wouldn't do it.
Now, I would like 'to proceed in this case on that sole i~suc,
which is the issue in this case-whether or not the
page 23 ~ decree should be set aside, and I think counsel on
the other side will agree with me.
Mr. Ball: If we were willing to do thatMr. Eparninonda: vVe are willing to strike out any allegation in the replication to the answer tlmt mentioned fraud.
l\fr. Clarke: Can we enter an order to that effect, if your
Honor please, and have it done-not at this moment, but I
mean before we leave todayt I think the order should be
entered to that effect.
Mr. Bloxton: If your Honor please, I would like to say in
regard to this, that let the-bot.h the order and the record
show that I gave counsel for the defendant the opportunity to
F:1trike out in their answer the allegation to the effect that the
attorneys well knew there was no understanding, that the misunderstanding·, they well knew the propriety of the act and the
effect of the decree, in view of .the consideration that we
would strike out a joinder or a confession in the replication on
that point, and also all language by way of avoid'clnce inferring
fraud.
If they don't want to accept that, then we will proceed,
with the permission of the Court. Counsel for the defendant
is to strike out the allegation which has, in effect, an avoidance
of the confession in the r.eplication.
I believe that could be done by agreement of
page 24 ~ counsel at the bar of the Court, without the neceHsity of an 01'.der, plus the fact that the record will
show that it was .done.
The Court: vVell, the r·ecord will of course show it, but
where you gentlemen made the offer, I'm satisfied that it is
not going to affect your client, and it is not going to affect
these gentlemen's clients, but looking at it fr.om the viewpoint
of :Mr. :Marsh and Mr. l\foCandlishMr. Epaminonda: That is right.
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The Court: I am sure they would feel much better about
it if there were a Court order, as in this case, a consent orde.r,
in which that reference were deleted by the Court, so that m
the future if sornebodv asked either one of them whether or
not they were charged by the Board of Supervisors of Fairfax County with fraudMr. Bloxton: If your Honor please, I was referring to the
replication, I would suggest that on page 1-I take it you
gentlemen elect not to strike out your answer.
Mr. Clarke: That is correct, sir.
Mr. Epaminonda: Let it stand.
The Court: Page 1, Mr. Bloxton?
Mr. Bloxton: Yes.
The Court : Go ahead.
Mr. Bloxton: Strike out, let's see, one, two, three, four,
five, five lines from the bottom of the next to the last paragrapl1, paragraph 1, five lines from the bottom of
page 25 ~ paragraph 1, the words to this effect:
'' They were and are guilty of acting in fraud of their
client's rig·hts,"
and then striking that part out, deleting it, and substituting
for the word "and'' the words "tba t for the purpose of this
replication, this plaintiff does not deny that they well knew
the propriety," leaving that in, substituting the word ''that"
for'' and'' and scratching out, beginning with the word ''they''
and ending with the word ''rights.''
Mr. Clarke: If .your Honor pleases, if we are going to go
through this thing, it looks like, to me, there ought to be au
amended replication filed here, because I want to insert some
things and leave some things out.
Now, as I said, I don't want to retard the trial of this case
this morning. I am perfectly willing·, but I do think the order
~hould be amended, directing Mr. Bloxton to file an amended
replication now, taking out any reference, either directlv or
·indirectly, of fraud, and I think it ought to be done, he· can
do it tomorrow or the next day or next week, as far as we are
concerned.
Mr. Ball: May I say just a word there, if your Honor
please 7 It seenrn to me that this complaint ought to be completely withdrawn from the record. Otherwis~ that word is
in there, regardless of whether it is denied later on or not.
It is a terrible thing for lawyers having the expage 26 ~ peri~nce the~e g~ntlemen hav~, to have a paper
staymg here m this case, chargmg them with fraud,
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~nd that charge was made by counsel on the other side, dirnctly against the wishes of his client. He seems willing to
:amend it now, because his client found out what he was doing,
·but regardless of that, it is in here, it is a charge of fraud,
:and I don't know how you can amend it out if this paper stays
in so charging him, so th&t any investigator, if they ever
have to investigate these gentlemen, will find that at one
time in their practice they had been charged with fraud. I
think this ought to be withdrawn entirely, and an amendment supplied fm.· it, taking out all the charges of fraud. I
don't see how you can get around that proposition, because it
is shown here by what Mr. Clarke has read this morning, that
11:r. Bloxton was doing something that his client didn't want
him to do, never authorized him to do, and it was -directly
.against their wishes and their desires.
The Court: Let me ask, Mr. Epaminonda, would you gentle:men have any objection to that, that is, at a later dat~ it
wouldn't interfere with the hearing on the matter this morning on the merits, substitute a replication and withdraw this
<completely from the record 1 Would you have any objection 1
Mr. Epaminonda: We would have no objection. The only
thing, as I stated befor~ I happen to ag-ree with what my
friend M:r. Ball just said. VVe lrnve no objection-as a matter
of fact, the statement made by Mr. Bloxton was
page 27 l looking at the welfare of both Hugh Marsh and Bob
McCandlish, because we didn't charge fraud, it was
inferred, and we made the conclusionThe Court: Suppose, then, Mr. Bloxton, if you will continue, and this will be for the purpose of letting these gentlemen know rig·ht now whatMr. Epaminonda: We will be glad to do it.
Mr. Bloxton: vVe don't want any delay in the case.
The Court: Go ahead and continue, so they will know what
you are g·oing to do, and then if you say that you are agree·able to that, this replication can be withdrawn.
:Mr. Epaminonda: I would like to answer Mr. Ball.
The reason why we wanted to strike that out, that the attorneys knew the propriety of their act, is because we believe
that anybody reading that may infer, it may be inferred
there might be fraud, just from reading that, and it is for the
interest of both of these reputable counsel that we are suo-gesting, on the other side, to strike it out; if they don't wa;t
to do it, we can't help it, but we are willing to do our share.
The Court.: That's all right. You go ahead, and then you
!Call-
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Mr. Bloxton: I would like to have a memorandum or s~methinO'
at the time the trial takes place as to what the revised
0
replication should show..
page 28 } The .Cour~: ! say, if you will continue, MrWard 1s takmg 1t down.
Mr~ Bloxton: Now, on the last pageThe Court: That deals with paragraph 1 f
Mr. Bloxton: Yes.
The Court~ All rightr
Mr. Bloxton: Now, paragraph 8, at the top, the top line,.
beginning witI1 .the· words,:
'' :e * ~ This complainant fnrtl1er states tliat the entry of'
said decree so based on the consent of counsel, amounted to a
fraud on the Court by counsel of this complainant, who by said
act in so consenting, represented that they had authority from:
their client to do sn.'"
Mr~ Clarke : S'trike all that!'
l\{r. Bloxtcm: Strike all that, ending· tI1e sentenceThe Court: '' fi * • It was purely a consent decree in whicfo
the Court ratified an a:gTeemeut between counseL"'
That is, according to Mr. Bloxfon.
It would then read:.

"8. This· complainant denies that said decree would have
been res judicat«, regardless of whether it had been entered
with or without prejudice, and says tliat it WEIS purely a con.sent decree in which the· Court ratified an agreement between
counsel.'"
page 29 ~

In otI1er words, everything after that, Mr. Bloxton states that he ,rill strike out,. that is., in that
paragraph.
Mr. Clarke: That is all you ha:ve· reference to strikingt·
Mr. Bloxton : That is all.
:Mr. Clarke: If your Honor please, if -you wiII recess for
a moment, we have some otlier suggestions. Give us an opportunity to go over this thing;, ta make sure of it.
"\Ve feel that if you don't delete, for instance, a.s one illustration here, if your Honor pleases :
'' And for the purpose of this replication iI1is complainant
does l!ot d~ny t~at they :vell knew Hie propriety and effect
of their actions m ,consentmg· to entry of the aforesaid. decree
without authority from this complainant so to do."'
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We feel that is fraud, and if you will bear with us for about
five minutes, we can probably come backThe Court : "\Vell, we will recess for a few minutes.
(.A brief recess was taken.)

The Court: All right, gentlemen.
Mr. Epaminonda: Well, as I was stating before, that we
would be glad to rewrite the replication to the answer, deleting
all of the allegations of fraud which, on the part of the pleader,
in my opinion, is conclusion ; and pull the old one out and put
the new one in, and proceed with the trial of the
page 30 ~ case today.
The Court: All right, sir.
l\fr. Ball: If your Honor please, we think that the entire
paragraph 1 of the replication should be rewritten. I am suro
I can't suggest the wording. I think that is for the attorneys
on the other side to do, but we don't sec how the elimination
of a word here and there can take out the general allegation
of fraud that is in there, not only the direct statement that
they were and are guilty of acting in fraud of their client's
rights, but the following· ~entence also· iA equally obnoxious.
We deny there was any impropriety.
How could he come back and answer, when we think that
they acted properly. He says:
"And for the purpose of this replication this complainant
does not deny that they well knew the propriety and effect
of their actions in consenting- to entry of the aforesaid decree without authority from this complainant so to do.''
·well, now, it seems to me that is a backhand way of still
saying thatMr. Epaminonda: We are frankly admitting, stating what
you are alleging·Mr. Ball: Vf e state you acted improperly, and you say,
when we say they acted properlyMr. Epaminonda: Mr. Ba11page 31 ~ Mr. Ball: If we say they acted properly, that is
an admission of fraud, and vou have it all the way
tl1rough there and should take it out. ·
Mr. Epaminonda: Mr. Ball, in your pleadings all we are
doing is admitting what you have stated.
Mr. Ball: No, you are not either. You are coming up with
something else.
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I don't think you read this, Mr. Epaminonda, or you _couldn't
say that if you had, that "they well knew the propriety and
effect of their actions.'' All right, we said that; but now
vou say ''in consenting to entry of the aforesaid decree with~mt authority from this complainant so to do." vVe don't
8 ay they prope~ly acted by consenti~g to the entry ?fa decree
without authority from the complamant. vVe claim they do
have authority to act from the complainant. All right. We
proved it by the Board of Supervisors this morning, and are
ready to meet that issue, but you t.wist that issue and you
Raid, '' they are ready to admit they well knew the propriety
and effect of their actions in consenting to the entry of the
aforesaid decree without authority from the complainant so
to do.''
Mr. Epaminonda: There is no argument about the issue
of fraud. vVe concede that. We will amend our pleadings,
but in your answer, as I understand it, you say that there was
no mistake, from your pleadings.
Mr. Ball: Certainly we have said that.
page 32 r Mr. Epaminonda: Wait a minute. Let me read
it.
Mr. Ball: All right.
Mr. Epaminonda: That there was no mistake or misunderRtanding on the part of anyone involved concerning the right
of entrance-you are admitting that.
Mr. Ball: Vv e say there was no mistake, that it was propnrly entered, but we don't say it was properly entered if it
was done without the authority of the client.
Mr. Epaminonda: We are willing to abide by the authority
of the Court.
Mr. Ball: I don't want to be facetious here, but you get
up here and make a great speech about Mr. McCandlish's
honer, and yet you want to leave in there an allegation which
directly attacks it.
Mr. Epaminonda: That you have allegedMr. Ball: We haven't alleged that.
Mr. Epaminoncla: That they knew the proprietv of their
acts·
The Court: Don't you actually, in effect thouo-h Mr
Epaminonda, want to say that it wasn't prop~r for th~m t~
consent to the entry of the decree f
. The answer affirmati!ely states t_hat. it was perfectly proper
for them to endorse this decree, d1sm1ssed with prejudice.
You, of course, do not agree with that
page 33 ~ Mr. Epaminonda: No. We contend~
The Court : That is the issue.
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Mr. Epaminonda : The issue is that they didn't have the
consent.
The Court: That is right.
.
Mr. Epaminonda: Of their client to enteir mto such .a deccree.
.
Mr. Ball: ·we didn't admit that. You didn't claim we admitted that :anywhere; that is what we are denying:.
Mr. Epaminonda: That is the issue of the case.
Now, if the Court feels, or evenMr. Ball: I am not saying- that isn't the issue of the caseMr. Epamiuonda: I will .even go so far as to say that if
Bob l\foCandlish believes this is an injection of f.raud in
this case, I will be willingMr. Bloxton: \Vait a minute.
Mr. Epaminonda: I will be willingMr. Ball: Evidently Alex don't want you to compliment
Bob so high.
Mr. Epaminonda: Mr. Bloxton and myself want to be fair,
we don't want to smear anvone.
Mr. Ball: vV11at did you do it for?
.
J\fr. Epaminonda: vVe didn't do it, and we are not ad~
mitting that we didn't-we did it b~cause you, in
page 34 } your alleg·ation, admittedMr. Ball: That just simply isn't so.
Mr. Epaminoncla: You injected it.
Mr. Ball: That isn't true.
Mr. Epaminonda: Right at the beginning of the pleadings,
we have allegedThe Court: In your original bi11, as it stands, you again
]iave alleged that Mr. Marsh and Mr. J\foCancllish, in consenting to this decree containing a parag·raph or a statement V
that this cause is dismissed with prejudice, were wrong, as a LI
matter of law; that as a matter of law, under the circum- V
·stances of this particular cause, or this particular case, the
original case which you seek to reopen, you are saying that
that decree should not have been entered with prejudice.
Mr. Epaminonda: That is right, it should not have been
·entered with prejudice.
The Court: That's right. The effect of which is to say
that it should have been dismissed without prejudice.
Mr. Epaminoncla: Without prejudice.
The Court: Now, you are alleging that in so endorsing
that decree, that they made a mistake of law, are you not?
Mr. Epaminonda : Well, we want to leave it to the conclusion of the Court whether or not there was a mistake. The
main issue, as far as I can sec it, is if the decree was entered
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into with consent, dismissing it· with prejudfoe-1,
page 35 ~ without the consent of the client, then that decree
is voidable ..
The Court: Yes 1
Mr. Epaminonda : Now, if the Con.rt, after hcar~ng !he
evidence there, concludes there was a mistake and set it aside
for any reason whatsoever, as far as the reasoning is concerned,. well, that is entirely up to the Court. If the Court
says it is a mistake, it is a mistake; if the Court doesn't want
to mention it was a mistake, but finds that the decree was.
entered without the consent of the client 1 I think that decree
should be set aside.
The Court: Well, now, the portion of paragraph 7 of the
answer, pleading, states:

"* "'· • That there was no mistake- or misunderstanding· on
the part of anyone involved concerning the- effect of the said
decree or the propriety of its entrance.'"
Mr. Epaminonda : \Vhat could that mean Y I will leave it
to the Court.
We arc suggesting that they delete it,, and we will delete
ours-, that finding that they didn't want to delete--what can
we doi vVe can't force them to delete it.
Mr. Ball: M:r. Epaminonda, yon allege,, you say there wasno mistake.
The Court: They are just saying there was n0>
page' 36 ~ mistake ..
Mr. Ball: What else could we dof
The Court: That's all, and that raises the issue-was
there or was there not a mistake 1
Mr. Epaminonda: "\Ve don't know. vVe' are contending
that, as I suggested to the Court previously., tha:t if the Court
wants to conclude that tliere was a mistake, it is a mistake~
I don't know.
Mr. Ball: I will say to Mr. Epaminonda tliat when we filed
~ut de~mrrer to t~1is ori~inal bill, w_e attacked both paragraphs:
6 and , beca1!se they, without spcc1fically charging fraudMr. Epammonda: ,.\Te are not charging fraud.
l\fr. Ball: Yo~ were charging a species of fraud there,.
and Mr. ~Iox_ton, m the ar:gument, seemed to take the ground
that he d1dn 't want to say it openly,. but was hitting all around

it..

Mr. Epaminonda : We didn't intend toMr. Ball: What did you intend to do bv thisf Did Mr.
McCandlish "in total disregard, and jn violation of the terms
of his employment, and without the consent of this complain-

·
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ant, did move the Court for a voluntary dismissal,'' if you
confine it to "without the consent of this complainant," and
you say in there, "in total disregard, and in violation of the
terms of his employment''; why did you put that in there if
you didn't want to' throw a little suspicion of
page 37 ~ fraud over this whole thing!
Mr. Bloxton: That is what I expect to prove.
l\fr. Ball: You still expect to prove that¥
Mr. Epaminonda: :Mr. Ball,Mr. Ball: Your client wouldn't say that.
Mr. Epaminonda: The reason why the injection was-it
all started from your pleading, and your answer. \Ve didn't
intend to do it, we didn't intend to do it:Mr. Ball: What do you mean by that, in paragraph 7, Mr.
Bloxton:
''"\V ell knowing that a voluntary dismissal in chancery
should always be without prejudice of the complainant's right
to bring another action on the same cause,''
in the original bill, well knowing that, that he did it anyhow,
well knowing it should be without prejudice, he did it with
prejudice, well knowing·•
Mr. Epaminonda: The Court has ruled that out, as I
understand it, on the demurrer.
Mr. Ball: On the original billMr. Epaminonda: "\Vas that in this case or the other case?
Mr. Clarke: Talking about 9390. ·
Mr. Ball: The original bill still held there was no sufficient
allegation of fraud, because it wasn't specific; that
page 38 ~ was the main issue we Imel.
Mr. Epaminonda: What is your objection¥
"What do you vmnt deleted nowt
Mr. Ball: I say you have tried to create a sort of aura
around it from the beginning, that they intentionally did it..
There is no other way to look at it, that Mr. l\foCandlish wen
knew the impropriety of what he was doing.
lvlr. Epaminonda: You allege that younielf, in your answer.
:Mr. Ball: You allege it.
Mr. Epa.minonda: I mPan the pleading speaks for itself.
i\1:r. Ball: Why do you use the words '' well knowing- f''
The Court: I am going to let it stand as it is. Let's hear
the evidence.
Mr. Clarke: Are you introducing this as the ordinance as
of the day of the original trial, or as of this dayY
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Mr. Bloxton: . Introducing that as the.·o.~dinance. ~s of the
-dav the- action w.as initiated and the bill of complamt filed,
. ..
with copy attached thereto. :. .
. : .. . . "
Mr. Clarke: Your Honor, .I -don't w3:nt to be obJec~10!1able. If all the amendments a1~e .attf:1.ched to :the ordinance m
effect as of that day, we have no objection to the admission
of the· Zoning -Ordinance.
· The Court: All right.
,·.. · ; , · · .. . · · · ..
Mr. Bl-Oxton: If your Honor ,please., I don't know whether
:
we have all the amendments. or whether .we don't.
page 39 ~ I :Imow it ~s the. same copy of the ordi!lanc~ ~at' was
filed. and mcorporat~d by reference .m the bill that
was filed, the original injunction suit that was :filed.
·., · The . Court·: · It is five miJ}utes after twelve now. Can't
~ou· check during the noon hour' and see· whether all of them
hre in there? ·.- · : · ·
'Mr. Bloxton: .Yes, sir. · . . .
.
:
· ·wm the Court declare a recess for lunch at this time¥ .
The Court: Do you need that before you can do anything
else 7
··
·
. .. .
,
Mr. Bloxton : · I had· my evidence ar.ranged in chronolo·gical
order her_e. Of course,. I can put it in later on.
..
Mr; .Clarke: We will admit it, subject to any incorporated
amendments, if your Honor please, and I -think as a part of
the action of- the· Board, it ·ought to
with this.
The Court: Suppo·se "this~- it will be .admitted as :Petitioner's Exhibit No. 1, with. Jhe u11de.rstanding thal 1.f. there
-are any·other amendments which do not appear,.those amend.
rnents·wm be part a part ~of it also"
Mr: Clarke:··· l think ,this should b~ i.ncfoded, :the action
.
of t4e Boa~·d of Supervisors ·Of :April 15,. 1953.
Mr. Bloxton: vVe object to that, your Honor, because it
is not in the ordinance. .
· . ·
. . ·· .
l\~~- Cla1:Irn :: I didn't say .it wa~ a pa.rt of the
page 40 ~· ordmance, 1t was:a·part-of the intent 'of the Board
of Supervisors to amend the ordinance·: I think if
you will put it in there, it ought to be .up to date.·
. Mr .. Bloxton: .That wi!l go in at a later stage of'tlie case,
1 f your Honor please. It 1s not an ordinance.
. . . ..
The Court: All right· , ,
Mr. Bloxton :· · vVe ·would, like· to put this·
e~ideiice for
the purpose of· showing first the -proof-.
Mr. Clarke: Your Honor, the ordinance speaks for ·itself.
Mr. Bloxton: I would like to get in the record what we
want to prove by reference to certain sections and so :forth:
Proof of .the content$ of Piyj~ion 31, Subsection A, ;Section
IX, of the County Zoning Ordinance.

go

in
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· .l\fr~ Clarke: WhaU Sec.tion IX Y
. · l\iir4· Bl.oxton·.: ·. Division 31, Subs~ction A, Se~tion I;x:> of
·; · ·. the Zoning Ordinance, and .also for. nrqof .of f?~ction XIIJ, ~ub: ·:section. 4, of· the.Zoning O.rdin~nce..
· - · · · ··
Mr. Clarke:. Subsection whaU
Mr. Boothe.: 4.
· · ··
. · . M~.i Bloxton :<· 'Section. XIII,· Subsection. 4, · of the. Zop;ing
<ordinance.
·
·
, Mr.· ·Clarke: If: yQ.ur · Honor ::Pl~a-&e, in. this o.riginal suit,
if your Honor
recall, we bad it nailed down to one sp~cific
- ·
:section, that was SectiolJ. .31, iQl'. Suba-e,cti-0.11 3L ·
~
Mr. Ba1l: · Wasjt 3H
· · ·
·page,: 41 } 1\fr. Glarke: .. Y~s, of S·ection ~X of the- O~din·ance.
· . I don't know what he J.:i.a~ .rde;re;f!.GO Jo now.. If he .ts going
-think .the fssue
:to try the case today, we. 9bjeet to it.
a. :1:11i~t~~e
~een
·t(?day_.is to. det~:rmin~ w~etb.er ,:or
rc0mm1tted, and :we thrnk 1;t1 ~Q~ght _,to .-be, based ·on that.:. if he
1wants. to ~nterject .oth-er s~ctions: Qf: the Ordinance which. goes
beyond :the original scPpe :qf ,the ~tiginal trial,· we. dbj~ct to
it.
1\fr. Bloxton:· I now tender this in.evidence.
_ The Coui:t: :.What. is ·the- :pur:i?9se o.f.. these J>ther: s~ctions,
-Mr. Bloxton t
- ,.
·. · ,. · · ·
· ,
Mr. Bloxtori": The· first· -section, .your Honor, h~s. to do
. with the pertinent section that ~ets out that other; siµtllar
us·es', and so forth, Subsec_ti_qn 31. · ···· · ~ ·- · ··----..
·. 1\fr~ · Clarke : . ~ That L i~h right.
·· .-1\lr~ Bloxton: And the second -section specifically, .ref~rence
is made .to Section .XIII, Subsection 4, which sets out the
responsibility of the Board of Supervisors and its agents
:and employees, in respect-to .enforcement of the Zoning Or(. '. ~: dinanc·e of Fairfax: County.
· · ·· ·· ' ' ' ·
:M:r. Clarke: I obj-ect to that, .if your Honor please. ·
· Mr. Bloxtoil: They have alleg·ed that they have no au· · ·'
·tho:rity~ in their answer, ~no such. .authorityThe_ Court: Where -is the. allegation in. the ~nswer, Mr.
Bloxton?
· ···· · · ' -·-· ·
· ··. :· page _4_2 ~- -Mr. Bloxton: The general context is -that Mr.
..
·. Marsh ·has the -sole. authority·
Mr. Clarke: Your Honor, it must be more current· this
. ordinance here only gives you part of 6; Section VI 'there
~ust be more than that. It is section IX we are de~li:ri~ with.
. · · J\fr. Ball: He i~ talking about XIII, Subsecti~n 4, n°ow.
The Court: It 1s understood that the complete ordinance
'·. . wi_ll be presented.
·
·
:
=

will

~ot.

·we

£&~
I

l.
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Mr. Ball: We would like to see that Section XIII, Suirsection 4, before· we consent to it going in ..
Mr. Clarke: Alex,.. a lot of it is not in there-. Somebody
pulled some of it..
lVIr. Bloxton: I see· a lot of it isThe Court: I think you can get a copy from Mr:. Massey's:
office, or· somebody down there ..
Mr:. Epaminonda: During the recess hour we will get ar
copy..
The Court:. I haven't come across what yorr are speaking
of, though,. with reference to Paragraph 13.
Mr~ Bloxton:· 'The context of the answer, your Honor, has~
to do with setting- up a defense that Mr. Marsh had the authority to consent to this decree, by virtue of his office as
Commomvealth Attorney,. and tllat the County Board of
Supervisors: was not the enforcement agency.
page 43 ~ The Court: I want to kuo,w where it is.
I see something· here, apparently Paragraph 1
.you a:re speaking of..
l\fr. B-loxton: Yes. Tbat will be· one of the- issue"S in thecase, as I understand it ..
The Court: .All rig·ht.
Mr. Bloxton: Now1 these are a number of certified copies;
of the minutes of the Board of Supervisors. Of course, lVIrs ..
Bicksler i8 under summons, and if you insist I will bring her
in to lay the proper foundation ..
Mr. Clarke : I don't think we can agree to that.
Mr. Epaminonda: They are certified copies of the minutes:..
TI1e Court: How much more evidence· in this form do you
have,. Mr. Bloxton Y
Mr. Bloxton: Most of the documenta:ry evidence,. your
Honor, as we have itThe Court : ·well, I am wasting· time. I a:m going to adjourn, and you gentlemen can pass this ba:ck and forth and
read it. There is no use in me sitting he·re while vou do it.
!fr. Epaminonda: : . May I suggest to the Court that we·
adjourn ·or reees·s, and we- will gei tr'rn documents in orde1..
for presentation.
~he C~urt: The Court is adjourned until 2 o'clock..
l\f.r. Clarke: Two o'clock¥
The Court : Yes.
pag-e 44 ~
(Whereupon, at 12 :15 o'clock p. m., a luncheon
recess was taken.}

\..,
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AFTERNOON SESSION.
( Following the taking· of a luncheon recess, the hearing of
the above matter was resumed at 2 o'clock p. m.)
The Court: All rig·ht, Mr. Bloxton.
Mr. Bloxton: If your Honor please, :M:r. Epaminonda has
gone to the Board of Supervisors room to have Mrs. Bicksler,
the Secretary, come to the courtroom at this time for the
purpose of proceeding· with the evidence.
The Court: All right.
Mr. Clarke: If your Honor please, in an effort to save
time, we have eleven exhibits here. We can offer the objections on them and have your Honor rule on them, and we
can save time to that extent.
The Court: Is Mrs. Bicksler necessary for the offer of
anv of these other exhibits, Mr. Bloxton?
ifr. Bloxton: vVell, yes, I would say practically aU the
minutes from the Board of Supervisors meetings.
Mr. Clarke: We do not object to 2, 3, and 9, going in. You
can put those in if you want to.
The Court: If there is no objection to those, I see no use
in having :M:rs. Bicksler testify about them.
p.t1ge 45 ~ Mr. Bloxton: No. 9 Exhibit is related to another
exhibit they object to, and I think that the two
should be considered together.
Mr. Clarke: 9, if your Honor please, is the decree that was
entered and I think we argued about in this case. We have
no objection to the photostatic copy of that going- in.
The Court: Are you offering that, Mr. Rloxton?
Mr. Bloxton: Yes, I offer No. 2 and No. 3, to which there
are no objections.
.
No. 2 is an excerpt from the minutes of the Board of Supervhmrs, of June 18, 1952, reflecting the fact that Mr. Robert
M cCandlish was requested to assist the Commonwealth Attorney, Mr. Hugh Marsh, in the case now pending in the Circuit Court against the Virginia Concrete Company, .and Mr.
George Lytell, Assistant Commonwealth Attorney, having resigned.
The Court: That is offered as Exhibit No. 2?
]\fr. Clarke: Yes, sir.
Mr. Bloxton: Yes.
The Court : All right.
(Complainant's Exhibit No. 2, marked by the Court.)
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Mr. Bloxton: Exhibit No. 3, if your Honor please, is an

v' excerpt from the minutes of the Board of Supervisors of
February 4, 1953, reflecting the following:

4~n motion of Supervisor Fox, seconded by
Supervisor Shaffer and unanimously carried, the
{J'i
Board voted to amend the Zoning Ordinance, as
/--requested by the Planning Commission, by deleting therefrom
Division 31, under Subsection A, of Section IX, provided the
sa~e met with the approval of the Commonwealth Attorney~
page 46

~

Offer this as Exhibit No. 3.
The Court: All right.
(Complainant's Exhibit No. 3, marked by the Court.)
Mr. Bloxton: Now, No. 4 is objected to.
I will state my reasons for the introduction or the necessity
of the introduction of it.
This exhibit is an excerpt from the minutes of the Board
of Fairfax County, held on April 15, 1953, showing as follows:
''Whereas, the minutes of the Board on the 4th day of
February, 1953,"
which specifically refers to Exhibit No. 2'' shows the adoption of the following motion:
" 'On motion of Supervisor Fox, seconded by Supervisor
Shaffter and unanimously carried, the Board voted to amend
the Zoning Ordinance, as requested by the Planning Commission, by deleting therefrom Division 31, under Subsection A,
of Section IX, provided the same met with the
page 47 ~ approval of the Commonwealth Attorney.'
'' And whereas this Board has considered further
said motion and is of the opinion that said action and motion
should be revoked and rescinded.
''Now, therefore, be is resolved by this Board that the aforesaid motion adopted by this Board on the 4th day of February,
1953, be and the same now hereby is revoked and rescinded.''
Now, we contend that this exhibit is a proper one, because
it is definitely connected with the prior action, as reflected in
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Exhibit 3, showing that they rescinded the action, if it may
be called such, in the action of the Board on April 15., 1953, as
-shown by this excerpt.
Now, as I understand the specific objectionMr. Clarke: Let me speak for the objection. I can speak
for myself.
Mr. Bloxton: Let me finisl1.
Mr. Clarke: You can finish.
Mr. Bloxton: -this meeting of the Board of Supervisors,
1ts view, took place some few days after the dec.ree had been
,entered by the Circuit Court, C11ancery .Action 8857, which
was the injunction action brought by the Board of Supervisors
:against the Virginia Concrete Company, as represented by Mr.
:Marsh and Mr. McCandlish.
As I recall1 that decree was entered with prepag·e 48} judice on April 3rd, and when I say that, this is
very pertinent to the action of the Board which t0ok
plac€ immediately after the decree had been so entered, that
H shows that the Board did not approve of the -decree having
-the suit having· been dismissed, and that they got, when
they got some notice of it, they immediately took action to
rescind the resolution that had been previously adopted and
which they apparently had been informed the action of counsel had been predicated on.
Now, that is our ground for believing that this should be
:admitted.
Mr. Clarke: If your Honor please~ we object to th-e iiitro-:<luction of Exhibit 4 as containing only a portion of what
was said at the Board on that particular day, and the action
taken.
l\fr. Bloxton is trying to inject into this case what he thinks
is the case, but we are of the opinion that if you put the
entire minutes in here, it will show you that in the discussion
of this matter, that they made a mistake in February when
they adopted the original motion amending Section 31 and
deJeting therefrom Section 31, and the refore we object to it
in this form, and unless the entire thing can go in, the entire
minutes of the Board go in, showing that the Board themselves
made the mistake, and not counsel on the other side.
That is our objection, sir.
page 49 } The Comt: vYell, it would appear to me, if it is
offered for the purpose of this Court drawing an
inference as to what the intention of the Board of Supervisors was at the time, then the entire minutes of the Board
of Supervisors should ·go in, so the Court would not have to
guess, but will know what the purpose is.
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Mr~ Bloxton: The entire minutes of transactions occurring
on that particular day t
The Court: Relating to the action o-f the Board, as just
read by you ..
Mr. Bloxton·: We have no objection to having the Secretary
of the Board testify as to all the details connected with that
particularThe Court : Of comse, the' Court does not mean the minutes,
of the Boa.rd about something which is not pertinent to this-,
particular case. ·
Mr. Epaminonda: We have no objection to that.
Mr. Bloxton: vVe have no obj_ection.
The Court: Those minutes, then, w.ill be accepted as Complainant's. Exhibit No. 4~
(The entire minutes of transa:ctions before the Board of
Supervisors, as above described, ancl limited, dated April 15,,,
1953,. to be received as Complainant's Exhibit No. 4.)
Now, the next exhibit that we wish fo: offer fa theMr. Clarke: Exhibit what!
page 50 } Mr. Bloxton: L
-is the minutes of the Board of Supervisors Iiaving to do with their deliberations and the clecision, their decision under Section IX, Subsection A, and divisiona:l item 31
of the Zoning Ordinance of Fairfax County, out of which
finding the suit, original injunction suit was brought by theBoard of Supervisors ag·ainst the- Virginia Concrete Company, known as Chancery Action 8857,. was predicated.
In other wo·rds, the determination of the Board was macleo
in due deliberation, after listening to testimony, and so forth,.
that in their opinion the Virginia Concrete Company was
engaged in a similar business, and immediately after tliat
decision, the first injunction suit was brought, which resulted
in the decree complained of in this snit that is pre·sently before the aonsideration of the Court.
Now, we are well aware of the fact,. of course, that these
finding·s of the Board are intricately tied up with the allegations of the injunction suit, and really are part of tlle bill for
injunction, k~own as Chancery 8857, and are tendered as· evidence in the Court, primarily that the record will be complete, because as yonr Honor knows, tJiis Court takes judiciaI
notice of all the records and the contents of all the records,.
and the Court would, as a matter of fact, take judicial notice
of the fact that the Chancery suit for injunction, known as

Virginia Concrete Co., v. Board of Supervisors of Fairfax 45
8857, had been filed, and thnt the contents thereof,
and also the Court's attention would naturally be
referred to the deliberations of the Board of Supervisors, on which the injunction suit is predicated, and which
is referred to bv the injunction suit, setting out that this did
take place, and "'we offer both the photostatic copy of the bill
of complaint for injunction, 8857!fr. Clarke: ·what exhibit are you going on nowt
The Court: ,vhat exhibit?
:Mr. Bloxton: 8.
1\fr. Clarke : 8?
Mr. Bloxton: The two are reaJly one, because the deliberation of the Board of Supervisors is referred to and included
in the bill of complaint.
1\fr. Clarke: You are arguing about 1 and 8 now, together?
1\fr. Bloxton: That is right. They are really one and
the same thing, because one is included in the other.
The Court: Exhibit 1, which you seek to introduce, is
the minutes of tbe Board, and Exhibit 8 isJ\f r. Bloxton : The bill of complaint.
The Court : Tho bill of complaint in 88571
Mr. Bloxton: In other words, tho bill of complaint is based
on the findings of the Board. That is the basis upon which
the action is brought.
.
Now, we hold, for that. reason, that both of these exhibits,
tho excerpt from the minutes of the Board of Superpage 52 ~ visors of May 7, '52, and the photostatic copy of
the bill of complaint for the injunction suit, designated as Chancery 8857, should he put.in the file, even though
the Court does take judicia.l notice of the existence of the
fact and the contents thereof. The law has-decisions have
constantly pointed out that although the Court, as a matter
of law, docs take judicial notice of certain thing·s, that nevertheless it is proper that those things be shown in detail for
the purpose of refreRhing the memory of the Court, for a complete and comprehensive judicial recognition or judicial notice.
Mr. Clarke: If your Honor please, we object to the introduction of Exhibit 1.
I do not want to appear to be stupid, and if I am stupid,
I am sure the Court can correct my position.
As I understand, the sole issue before this Court todav
is set forth in the order of this Court, in which YOU were to
determine, from the evidence produced before · this Court,
whether a mistake had been made in the entry of an order
under 8857. That is the sole issue that we are here to try
today.
page 51

~
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Now, Mr. Bloxton wants to put into the record on this issue,
if your Honor please, the minutes of the Board of Supervisors
of May 7, 1952, which had for its purpose, and does not come
into this picture, the filing of suit 8857.
So far as Exhibit 8 is concerned, it is predicated on the
same thing. I cannot see, until we get back to the
page 53 ~ trial of this matter in setting aside this decree
·
under 8857, what the bill of complaint has to do
with this matter. vVe don't think it is pertinent. We don't
think it is relevant in this issue before the Court, if Mr. Boothe
and Mr. Ball and I are correct in assuming that is the issue
before the Court today. We think our objection should be
sustained as to Exhibits 1 and 8.
Mr. Bloxton: If your Honor please, it will be noted at this
time that counsel for the defendants have readily recognized
the fact that it is pertinent that the decree which was entered
by this Court, a photostatic copy of the decree which was
entered by this Court, and of whfoh the Court also will take
judicial notice, is a proper exhibit for evidence, and certainly
by the same reasoning, a process of reasoning by which they
arrived at the fact that the decree is proper, certainly the bill
of complaint on which the decree is based and everything
included in it, would be proper.
The Court: Well, the decree, of course, may be entirely
proper. That is what we are here fighting over, the decree.
Mr. Clarke: That is right.
The Court: But what is the purpose of going back to
1952 in the minutes of the Board of Supervisors, which you
inform me was the origfoal basis for the institution of this
suit~ We are not trying that Chancery 8857 todav.
..
Mr. Clarke: That is right.
The Court: Actually the purpose of this suit
page 54 ~ today is to determine whether Chancerv 8857, or a
suit similar to it, shall be tried.
·
Mr. Bloxton: WhaU
The Court: Shall be tried at a subsequent date .
. We are not trying-I am using the incorrect term in "trymg, '' but we are not here today to determine the validity
of the Fairfax County Zoning Ordinance as it relates to the
Virginia Concrete Company, or anything else about the Fairfax County Zoning Ordinance.
If this suit which we are here on determines that this decree
was entered in .error, then I ~ss~me the next step on the part
of the County, if they so desire, 1s to file another suit ao-ainst
the Virginia Concrete Company, alleging that they are °viola.ting the Zoning, if the County hasn't already done so.
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But there has been introduced, without -o~jection--I have
Jl.o .objection to -it 'staying in .tbe record-but t1ier.e .h~s been
1ntr-oduced at the J>resent ti.me tl10 County Zcming .Ordinance;
hut _just ;as :a practical matter~, how :does a .oonsideratton. of
the F.aiTfax Coun~y Z:oni1lg 0-rdinance (mable me .to ,deternnne
whether .this ·decree w.as pro:pe.rly ,Of impr.oper~y .entered?
No ,0ne is cha11enging, in this suit, the ~raJ.idity of .the C.@nnty
Zoning· Or.diu:ance:, .as I see it.
Mr .... Bloxton: Well, of course, .as far as the Zoning .Or,dinanoo i.s ooncerned, .certain .ordinanoos that we .e~pect to
introduce from it :are r.e:sponsive to :allegations
page 55 } contained in the :answer, :and :aiso the hiU ,of oomplaint.
The Court: I believe that you ·did state that you sought
io introduce it for one purpose, to ·s11ow, to refute an ·allegation that the Oommonwe-alth Attorney was .the .sole .enfoxce·ment oody, or :som~thing to that l\..ffecf.
Mr.. Bloxton:: That is ri_g]ll..
;r_r}m Oo1nt·: Hmve-vm.·, i'f w:e 'COnsicler tbe minutes -ot tb~
Board -of 19'52, and it ics determined in those minutes, .assume
that these minutes r-eflect that the· Commonwealth Attorney
was directed to institute '.a 'Snit :against .the Virginia Concr.ete
Company, whnt does that prove in this case today.? I me·an,
T lmow t1iat the Commonw.e:alth Attorney ·and Mr. McOandlish
fosti tu ted suit -ag-ainst the Virgini·a Concrete Company..
Mr. Bloxton: I will ·admit, your Honor, .th-atThe Court: I think I can be perfectly :safa i:m :n:ssnmbag that
they did it ,on hehalf of ,ilie "B.«Dara ·of .S:upervis'(l)rs.
1\fr. B1axton-: Your Honor will recall that in the bill of
,complaint, ,original bill ·of complaint that was :fi1led, :answer
is made and pleadings :filed thereto, tlmt there are other .th~gs
that are squarely put in issue, which should .be :alleged ;and
~Jn.onld .be proved.
·
Now, we have ·alleged exactly what was done leading up to
the entry of the decree, ·and then, as to a number of those
:alleg·ations, the defendant has ,joined issue by saying that is
not true, in effect.
·
·
page .56 } Mr. Clarke : WhaU
Mr. Bloxtm11-: :~hat -was tbe reason.
J.\tlr. Clarke: As to Exhibit 1, what have we said 'in the
1.1nswer that is not part -of Exhibit 1?
Mr. Bloxton: ·wen, even if it had not been controverted
fhat still wouldn't preclude the admission to prov.e the ·ane:
~ti:on of the bill of complaint.
Mr. Clarke: What, in the bill of complaint calls for this
(indicating) Y
'
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Mr. Bloxton: Paragraph 2 in the bill of complaint s~ts:
out that on May 7, 1952, it was determined by your complamant aud so pursuant to the delegation of authority from the
Co~onwealth of Virginia, that defendant Virginia Concrete
Company was operating its plant o~ lots so ancl s?, G?rdo~ 's.
Addition to West Falls Church, of the County, m violation
Qf the Zoning Ordinance of said County, thereby, and so forth ..
In other words, the evidence is responsive to a specific:
allegation, and for that reason-.
The Court:. Let me ask this first 1 and maybe we can shorten
this:.

Can we not ag-re·e here that Chancery suit 8857 was institute'Cl by the Board of Supervisors of Fairfax County, Vfr-e;inia, against the Virginia Concrete Company, and I do not
know the date, that is a matter of record which can be obtained; that there app,~arecl in that suit on behalf
pa~.·e 57 ~ of the complainant Board of Supervisors,. Messrs~
Hugh Ma.rsh and Robert McCandlis·h, Jr~, on belialf of' Virginia Concrete Company, Messrs. Ball, Boothe,.
and Clarke; that af. the trial of that case on the me-rits 1 certain
evidence was introduced onM1". Bloxton: What "l
The Court: That certain evidence was introduced, but
that before the evidence was completed, counsel for the complainant County moved that the suit be dismissed; that the,
suit was dismissed by the Conrt; tlrnt the order of dismissal,.
which contained the words "with prejudice," was· endorsed
by counsel for the County and counsel for the now defendant,.
and that this suit is here today for the sole purpose of determining- whether or not the dismissal of that particular suit,,
with prejudice, was, in law, correct or incorrect.
Isn't that in effect what we are Iwre on f
Mr. Clarke: Exactly, if your Honor please.
Tlle Court: Is there any use going into all of the backgronud 1 w·e can all agree upon the background.
. lfr. Bl?xton: At one point there, if your Honor please, I
d1dn 't qmte catch the phraseology, some reference to merits.
The Court: I say, and Mr. \Vard can con~ect me on it that
during· the hen ring on the merits, before any determinationM:r. Bloxton: Before being· submitted to the
pa!?'e 58 ~ Court for determination, a motion was made by:Mr. Clarke: At tlie conclusion of the complainant's testimony.
The Court: Mr. Clarke, I will have to go this far I have
a definite recollection of what happened the1·e.
'

1/c/
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Mr. Ward informed me at noon, I don't know whether you
gentlemen want this on the record or not( There followed discussion off the record.)
Mr. Clarke: vVe have no objection, if your Honor please, to
the entire record going in, along the line that your Honor
was speaking of.
The Court: All right.
Mr. Ball: How will you number thaU
Mr. Clarke: 12, I guess.
The Court: The transcript of the entire proceedings
will be No. 12, Mr. Bloxton.
( Transcript of proceedings ref erred to by the Court, was
marked by the Court as Complainant's Exhibit No. 12.)
lf r.8 Clarke: That leaves 1 and 8, which we were discussing
a moment ago.
Mr. Bloxton: Well, they are out. I mean, after that stipulation.
Mr. Clarke : AU right.
Mr. Bloxton: 1, 8, and also 10.
page 59 t Mr. Clarke: 1 and 8 are out?
Mr. Bloxton: Also 10.
Mr. Clarke: How about 111
l\fr. Bloxton: Well,Mr. Clarke: 1 is out.
:Mr. Bloxton: Yes. 2 is admitted; 3 is admitted; 4 is admitted, provided all minutes dealing with the subject matter of
4/3/54 goes before the Court; 5, we haven't gotten to. 5 and
7, we will have to put Mrs. Bicksler on the stand for.
l\fr. Clarke: How about 6?
Mr. Bloxton: 6, we will have 1\Irs. Bicksler testify as to
details connected thereto.
\
Mr. Clarke: 5, 6, and 7; are waiting on Mrs. Bicksler?
Mr. Bloxton: That's right. And 4.
Mr. Clarke: 4, as I understand it, the objection was sustained, unless all the minutes of the Boa rd of Supervisors
dealing· with this subject matter went into the record.
Mr. Bloxton: That is right. That is reserved for Mrs.
Bicksler.
Mr. Clarke: How about 111
Mr. Bloxton: 11 is a motion to dismiss on the basis thatMr. Clarke: Chancery 93311

v'
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Mr. Bloxton: 9331, setting out for the Court why the in.
junction suit is res judicata,.
page 60 ~ Mr. Clarke: We object to that as not bemg
pertinent to this case.
The Court: That is a motion to dismiss in another suit Y
Mr. Bloxton: Yes, sir.
Mr. Clarke: Yes, sir.
Mr. Bloxton: May I point out what we consider to be the
re]evancy of this particular pleading?
The excerpt from the minutes of the Board of Supervisors
of August 5, 1953, are in more complete detail than what we
have here, and will show that the reason I appeared before
them on that date.-Mr. Clarke: I don't care what his reason is.
Mr. Bloxton: Just a minute.
-and brought to their attention the fact that I had been
~erved with a copy of a plea of res judicata in the second
j njunction suit, which I had been identified with by virtue
of my previous employment, and that immediately upon having· received a copy of that plea, called to my attention the
fact that I should do further investigation in regard to the
manner in which the first injunction suit had been dismissed,
and that another notice-that is the first notice, this pleading
put me on notice for the first time, that is my recollection, of
the type of dismissal that had been taken in the first suit, and
that it was not correct, and I went to the record and checked
and discovered it was, and it was with prejudice
pa~e 61 ~ instead of without, and the minutes of the Board
·
of Supervisors, I believe, were in more detail in
reference to what is included in the minutes of August 5th;
I will show that I indicated that fact.
Now, Mr. Clarke, I don't know whet.lier he is going to press
that point, but if he does, then this very definitely is pertinent. He has a right to press it, and one point in his defense-he, by inference, says that there were Iaches on the
part of the Board of Supervisors in bringing the action to
have this decree set aside after they first discovered it that
the decree was with prejudice, and for that purpose and that
purpose only, of showing when I, as counsel for the' Board of
Snpervisors, after having filed a second injunction suit, it
was first brought to my notice that the prior injunction suit
had been ended with prejudice, and for the puI1)ose only I
wish to introduce this plea to dismiss Chancery No. 9331
which is the second injunction suit.
'
Now, I had a bill of complaint, a photostatic copy of that
I don't consider it necessary, because the purpose of thi~
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~wtus of the dismissal in the prior suit
Mr. Clarke: If your Honor please, if Mr. Bloxton will
get it out of his head, by inference, and stick to the pleadill:gs
in this case, he will be far better off. He can put any mference on it he wants to, and where he found out
page 62 } this thing about the decree, I don't care, but your
Honor has recited very thoroughly, and we have
.a2:r.eed to the issue here today..
Now, he wants to put in a motion which has never been
heard and determined by this Court, under· an entirely separate and distinct suit which is st.ill pending in this Court,
which has no reference to this matter whatsoever. We don't
think it is pertinent. We don't think it is relevant. It has
nothing to do with the pleadings except what Mr. Bloxton
wants, in his warped mind, to think by inference., and we don't
think it has any basis here.
Mr.. Epaminonda: If the Court please, may I .ask Mr.
Clarke a question f
:Mr. Bloxton: Just a minute.
~rhe Court : I ·didn't understand, 1\fr. Epaminonda.
1\fr. Epaminonda: May I ask Mr. Clarke a question 1
The Court: Go ahead.
Mr. Epaminonda: Mr. Clarke, do you expect to inject at
this hearing laches on the part of the Board of Supervisors 7
1\fr. Clarke: I am going to tell you the same thing I told
Mr. Bloxton in the beginning:

We are going to defend this suit with every bit of energy
we have got and on every principle of law we have got, and I

.am not saying what we are going to do, and I don't think
that has anything to do with the defense.
pag·e 63 ~ The Court: Mr. Epaminonda, I am going to deny
t~e o!fer. of evidence at this time. If, during the
course of tlus trial, it would appear to be relevant then I will
~ntertain an offer.
'
Mr. Epaminonda: At a subsequent time?
The Court: That is right.
Mr. Bloxton: That'is satisfactorv.
The Court: At the prese~t time ·r see no necessity for it.
Mr. Bloxton: No exception taken to the ruling of the
Court.
. I would like to call Mrs. Bicksler to the witness stand at this
time.
Thereupon
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MRS .. EDNA A. BICKSLER,.
.
called as a witness by counsel for the complainant,. and having
first been duly sworn, took the stand,. was examined and testified as follows:.

DIRECT E..:~AMINATION..
Bv Mr. Bloxton:: ·
•Q. Mrs. Bickslerr I show yon a copy-

V

The Court:. That w~s Exhibit No. 4t
Mr .. Bloxton: Yes, sir ..

By Mr~ Bloxton::.
Q.. I show you a copy, ceTtifie·d cGpy of the minutes· of' the'
Board~ of April 15,: 1953 ..
lfr. Clarlrn: If' ycmr Honor pleas"0 1 pardon me,.
I think the record ought to show who the lady is
and what she does.
Mr. Bloxton : Thank you for that..

page 64

f

By Mr. Bloxton:
Q. Mrs. Bicksler, would you please sfate your name i·
A. Edna A. Bicksler.
Q. In what capacity are you presently employe·dt
A. Clerk to the Board of County Supervisors of Fairfax:
County1 Virginia.
Q. How long· have yon been so employed, Mrs. Bicksler?
A.. January 1, '52.
Q. N O\V, Mrs. Bicksler, I show yon a certified copy of the·
minutes there of April 15, 1953, and ask you-you take the·
mimutes of the Board of Supervisors at each and every meeting, do' you not f
A. Yes, sir.
Q. Do you hav-e the minutes of' tI1e Board sI10wing in detaH
everything that was said about the subject maiter there t
A. Mr. Bioxton, my minutes a:re not taken verbatim.
Q. I understand that, but you do have· the· minutes of' the
Board covering that period, do you 1
A. That is rigl1t.
Q. I ask you if you will check the minutes of the Board
with specific reference to this particular day,, and see if you
have any further-

'""-,'-
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A. All right; there they are (indicating in
volume).
Q. You havcf
A. Yes, sir.

page 65

~

(All counsel gathered at the witness stand and viewed the
minute book in the possession of the witness.)
The vYitness: This is a resolution in the minutes, page
167 of the minute book, volume 20.
Mr. Bloxton: Is this the partMr. Clarke: I want it all.
Mr. Bloxton : -beginning1\fr. Clarke: Right there where it says "The County Executive," the whole thing dealing with it, where Mrs. Wilkins
said there was an error made by the Board when they passed
the original resolution.
::Mr. Bloxton: And ending where¥
l\Ir. Clarke: Right down where the two little lines are,
where Mrs. Bicksler has it on the subject matter, she will
show you.
The Court: Do you want Mrs. Bicksler to read something
in the record 1
Mr. Bloxton: Yes, sir.
The Court: All right.
Bv Mr. Bloxton :
Q. Mrs. Bicksler, would you read from the official record,
beginning at the point, from your official record, where it
says '' The County Exeeutive read,'' and ending
page 66 ~ down here where it says "all members present,"
everything intervening, reading- from the official
record of the minutes.
A. (Reading)
0

'' The County Executive read at this time a lengthy letter
from Mr. Lamott B. Field, dated April 13, 1953, in which
lie asked to be advised what course of action this Board plans
to take in the Virginia Concrete Company situation and when,
and ag·ain offered assistance in disposition of the case by a
court of competent jurisdiction, after a full hearing on the
merits of the case. Supervisor vVilkins stated that it seemed
to her that there is on record a motion passed by this Board
which she believed was in error, and in view of that would
like to offer for adoption the following resolution:
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'' 'Whereas the minutes of the Board of the 4th day of
]j,ebruary, 1953, showed the adoption of the following motion:
. '' ' '' On motion of Supervisor Fox, seconded by Supervisor
Shaffer and unanimously carried, the Board voted to amend
the Zoning Ordinance, as requested by the Planning Commission, by deleting therefrom division 31, under Subsection A,
of Section IX, provided the same met with the approval of the
Attorney for the Commonwealth.''
page 67 ~ '' 'And whereas this Board has considered
further the said motion, and is of the opinion
that said action and motion should be revoked and rescinded;
" 'Now, therefore, be it resolved by this Board that the
aforesaid motion adopted by this Board on the 4th of February, 1953, be and the same now hereby is revoked and
rescinded.
'' 'This motion was seconded by Supervisor De Bell and
unanimously carried by all members present.' ''
Q. Now, Mrs. Bicksler, I show you another-

Mr. Clarke: Wait a minute. Excuse me a moment.
Mr. Bloxton: This is No. 6, incidentally.
Mr. Clarke: If your Honor please, that deals with the
introduction of Exhibit No. 4, and as read by Mrs. Bicksler
as a part of the record which she took down, in dealing with
this subject matter.
I have no objection to it going into the record as such.
1~he Court: All right, sir.

V/

(Complainant's Exhibit No. 6, marked by the Court).
Bv Mr. Bloxton:
"Q. Now, this excerpt purports to be from the minutes of the
Board of Supervisors of August 5, 1953, and I ask youMr. Clarke: ·what exhibit is that, please y
Mr. Bloxton: That is 6.
Bv Mr. Bloxton:
·Q. Will you turn to your recordpage 68 ~

Mr. Clarke: August 5, 1953f
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J8v 1\fr. Bl'0X00rl::
, · .·
~Q. Showing, in mor.e .detail, w11at .h-Bl)pened ·at .thls .time.!
Mr.. Ball : :Giv..e ·ns .a .chance .to .s.ee what it .is. W.e .JDBY
liav.e .an .oqjeetio.n.
·
··
J\tt.. Bloxto.n : Yes~
( Counsel ·again f.or.egather.ed ·at tlre wihless ·bencb, ·examining
-.mi.nu te hook, .and .there was ..discussion ,off .the .r.ecord.)
Mr. Clarke-: Exnibit· '6,, ·as typed, is ·agreeabl-e,' with the
Teservation on (our .Part, in ·accor.danee ·with Mrs. Bicksler 's
testimony, that she (does not -att-em_pt to write -d0wn . veTbatim
·what comes hefor.e the Haar.cl, :ood ·we w:Quld .like .to :r:eser:v:e
the rignt to iquestion -any rof th~ .He:a'rd :us to ~any 'Oi ~Im ~·'bher
:stfl.teme:nts mad·e iby :11T.. Bloxiron when .he ,origin1tl'y _presented
this ma ttcr tio the 1C01urty ·Board
The Court: Is tbat :agJ.1.ee-.a,ble!
Mr. Bloxton: Yes.
The Cour.t.: What is the :e:ihibit .number!
~[r. Epaminonda: ·No. 6..
'The Court.: All rig.ht.
By ·J\fr. Bfox't<m::
Q. Now., :Mrs. l3foks1er, 1 oeTie"Vc you statea tbat y0,lli"
minu'tes 1o'f the Board of Supervisors are not a verbatim
·statement.
page '61)} A. That is right.
'Q. 'They .:ar.e the :subsnan.ce :of wbat tr.anspir.es
befcer.e fue Board; is that "'vhat you ,g;et ,dow.n.7
A .. Yes, ·sir.
Q. Now, Mrs. Bicksler, I ·ask you whether (o:r n-ot you hav:e
-checked the minutes ,of t11e Board ,of 'Supervisors caref.nlly
to see wbether or ·not your records between June 18., 19~ to
.A u~;ust 3, 1953, do or do not show wb·ether ,eifflre-r Mr.. Marsh
·Or !IT. J.\ifoCandlisb secured perm'ission from the Board to dismiss the Injunction :suit :of the Board ·of 'Supervisors v. Virginia .Concrete Company, and I show yon your minutes here,
T mean a certified copy, a statement here to .the effect that-liave you cbecked _your record ·On that.?
..A.. Yes, sir..

Mr.. 'Clarke : The lady can testify as to that.
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Bv 1\£1\ Bloxforr :.Q. And you have- examined tirem very carefully, and you
are sure that your records do not showtirat l\ir. l\iarsh OT Mr..
1\foCttndlish, either one, came before the Board assembled as:
a body, and asked for pennission to dismiss the injunction
suit which they had previously brongI1U
A. They clid not so come before the Board. My records do
not show that they did coone before the Board..
Q. Is· it possible, :Mrs. Bicksler,. in view of your statement
that you don't have a perfect verbatim record, is:
page 70 } it possible that Mr. Marsh or Mr. McCandlish could
hgye come before t:&e. Board and asked for such
permission without your minutes showing any reference whatever to it!
.A,,. "\Vel1 1 I don rt say tnat it fa impos-siole ..
Q.. Is it probable!.
.
A.. No, sir, I don't believe. it is: pr~ba!11e-..
Q.. All right..
Mr. Clarke: You might ·as· wen withdraw 7 now; we· nave-

the testimony in:.
Bv Mr. Bloxton:·g. Now let me ask you, l\frs. Bicksler~ ba:ve you cI1eckecI
your records to determine' whether or not either !fr. Marsh
OT Mr. :McCandlish, insofar as your records sI10w, made any
specific report to the Board of Superviso-rs as to whether or
not the injunction suit had or had' not been dismissed t
A. I have checked the records. :Nfy record's do not reveal!
that they did make, a report.

Mr. Clarirn· ~ Speak a little fonder; ,,;,i1J you, please f

'Fher Witness: I did checlt the records. Mv records do not

re~e-~ that tney made

a;

rGiport..

.,

Bv Mr. Bloxton:
...Q. Did yo~ c~eck th!lt over tpe same length or period of
time as you mdw·ated in the prtorA, Yes, sir, from the time that a report would have come in
until the present.
"
page 71 ~ Q. Let's assume, Mrs. Bicksler, that this suit
was dismissed on April 3rd, 1953. How far over
what period of time after April 3rd would vou say t~t you
made a check for this report t
~

~
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A, Up to the latter part of-l would, say Jnly of '54,. or· the
early part of this fall.
Q. Mrs. Bicksler, do you know whether or not your re.cord
shows any action on the part of the Board o~ Super~sors
after April 3rd, 1953, f.hat the Board at any time, duly assembled, approved a dismissal of this suit or a:pproved; the
action of anybody in dismissing it?
A. I don't recall,. Mr. Bloxton~ butQ. ·would you like to check?
Mr. Clarke: Let her· finish her answer.
The Witness: -but I don'f,. wouldn't want to· say, unless
I did check, and I don't recall anything.
Bv 1\fr. Bloxton:
"'Q. ·would you mind checking and then testifying f
A. That was April,. 1953·?
Q. April 3rd, 1953, from that point forward.
A. Mr. Bloxton, would you state your· question again'?·
Q. From April 3rd, 1953; oni np through the date of July
2nd, 1953, can you state whether or· not, your records, show
that at any time t.he Board of Supervisors ratified or approved,
put it, approved dismissal of N1e· p1for injunction,
page 72 r of the injunction suit. which· was,prosecufed by· Mr.
Marsh and l\fr: l\foCandlish·?
A. They don't reveal that.
Q. They do not reveal it f.
A. No.
Mr. Bloxton: Mr.- Clarke,. I understand that you would
stipulate to the introduction, of: the original' ordfoance,. with
tho provision, so that the only copy available could· be: withdrawn from the r.ecord,. upon ou:v photostating. tlie twd or<linances bearing on this.
lVfr. Clarke: Yes, if your Honor please-;, so far as- the
ordinance is concerned;· we- can onlv determine that there is
one complete copy of the. ordinance",_ and that' is in !lr.- 1\-fassey's office. We have no objection1 to· the introduction of· tlie
entire document,. with permission for its withdrawal, fo
fake it back fo the office and subsequently have: the: two sections photographed,. that Mr.. Blo~ton has refet1enctr to:
Tlie Court: What. exhibit number,. l\!Ir·. Bloxfonj wili that·
ber·
.
I/
Mr. Bloxfon: That will be Exhibit 13.
1

1
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(Complainant's Exhibit No. 13 marked by the Court.)

By Mr. Bloxton:
·Q. You have the original ordinance there?
A.. Yes, I do.
Mr. Bloxton: We would like to offer this County Ordinance in evidence, with the provision, so that,
page 73 ~ this being the only complete copy available from
the County at this time, that the same can be withdrawn from the record, that upon photostats being secured
from it of Division 31, Subsection A, Section IX, of the County
~oning Ordinance, and Section XIII, Subsection 2, of the
Zoning Ordinance.
1\fr.UClarke: ,ve objected to the XIII-2 this morning.
l\fr. Ball: Have you read that? Have you seen it?
Mr. Clarke: No, we would like to see it.
Mr. Epaminonda: What is that?
Mr. Clarke: XIII-A-2.
The responsibilities of the Board.
The Court: Here is the original, here.
Mr. Ball: If your Honor please, we object to this Section
·xnI-2, by which Mr. Bloxton seems to indicate that the authority of the Board, the authority of the Commonwealth's
Attorney about g·eneral law can be limited by County ordinance. We don't think that that can be done. Now, this
ordinance says that it shall be enforced by an officer to be
known as the Zoning .Administrator, who shall be appointed
by the Board of Supervisors, purely an administrative officer,
prior to taking effect of this ordinance. He, as well as his
successors in office, shall serve at the pleasure of the Board
of Supervisors.
This, of course, is contrary to what Mr. Bloxton has alleged, that the enforcement of this ordinance is in
page 74 ~ the hands of the Board of Supervisors.
Mr. Bloxton: Through an officer or agent.
Mr. Ball: We will claim the law enforcement officer of
the County is the Commonwealth Attorney. I don't believe
thnt this particular provision here has anythincr to do with
either one of our claims in that respect, but il\t does the
County ~ertainly cannot by an ordinance change the auth~rity
and duties of the Commonwealth Attorney that is fixed by
general law, and we claim that the Commonwealth Attorney
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i!S the law officer of the County, that it is his duty to enfo.rce
the rul-0s .and regulations and laws of the County, and that
he is the official man to do that.
I don't think that contradicts it, but if it does, I certainly
would be, I say it would be an illegal provision, because the
County Board cannot by ordinance limit or in any way limit
<0r change the authority of the duly elected Commonwealth's
.Attorney, which is fixed by law and not by County Ordinance.
Mr. Bloxton: Mr. Ball, I think possibly we can get straight
on that point and your specific objection, by my saying that
the purpose in introducing this specific ordinance is to bear
-0ut the statement in the bill of complaint, on the point that
the Board of Supervisors is the enforce--the Board of Supervisors, throug·h its agents and employees, is suppage 75} posed to enforce the Zoning Ordinance.
Now, insofar as you object to it, I agree with
you wholeheart-edly that ·a general ordinance of the Board
·of Supervisors could not add to or detract from Mr. Marsh's
authority, and if that answers your objection, I would be glad
to stipulate that this is not introduced for the purpose of·
showing that Afr. l\farsb 's authority, by virtue of his office
:as Commonwealth Attorney, is not affected in any way, either
increased or decreased, by this ordinance.
Would that satisfy you T
Mr. Ball: I don't lmow just wlmt this would mean, then. I
don't know the purpose -of your offering this. I don't want
to make any great point about it, but I don't want to be in a
position here of allowing something to go in which you are
going to argue in any way attempts to bridle the authority
·of Mr. Marsh. I don't think the County Board can sit down
.and draw an ordinance and say, "'\Ve shall be the people
who enforce this ordinance."
The general laws fix the duties of the various officers in the
County.
The Board of Supervisors has no authority to change
those duties in the slightest respect. They cannot assume
duties not set forth by the law.
The Court: I would say, gentlemen, to shorten this thin<>':
I will accep~ that particular sectfon of ~he Ordinance in que~tion .at. t~e present time, with the understanding
})age 76 ~ that ·rf rt rs not connected up and does not become
relevant, it will be rejected and taken out of the
ease.
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Edna .A .. Bicksle1:.
New. I have- permitted the witness, Mrs. Bicksler,. to go t@
ber offi~e to- get a letter referred to. in one of these exbibitsMr. Epaminonda: I see.
The Court:. We will recess for a few minutes- now -

G·A

brief rec_ess. was talten. )1

~.The witness· :rntm:rned,., a;nd: re·sumed·. the· wftne·ss: stancl..J
1

Mr. Clarke·:. Are you th.rougk with Mrs .. Bicksler,. Mr~
Bloxtont
Mr. Bloxton : Yes-.
Mr.. Epaminonda: Yes ..
CROSS; EXAMINATION..

Bv· Mr. Clarke :·
"'Q. :Mrs. Bicksler; how long ha:Ve' you been.i empfo,yed by th.ea
Countv l
A. Since June: 1,, '39 ..
Q~ 1939,l
A.. Y eS'1 sir'..
0

l\JLr~ Epaminonda: :. I think sf1e. stated:tll.at on.dfrr-ectexamimrtion ...
1\ifr .. Clarke·: I think she· stated she had· been. taking minu.t~
since:- J-an:uary l,. 152··..
nag~~ 11

f.

Ey M:v~ Clarke :Q. And you· bega:n tairirrg· mfrra:tes~ on: J·mmary
1st, 1952¥

Ar As. Cler.k. to the Board_
Q'.. As Cle1·k 1
A .. But. I had· beerr faking· them sirrce-· 1945.
Q~ In other words,. you, ha:,re bc·err. brking· tI1e minutes- for
the Board prior to 1952, an& urrder the rrew County f 01·m
of government whi~h ,~ent i!1fo; effect on. J·anuary l,, '52, you
llecame the, authomzed Gl<rnk to·, the: Board~{

A.. That is, right.
Q~- Is that corr.ect°l
A. That iff. right.
Q. What is your background with reference to shorthandr
A. Well, I studied it, shorthand~ under· Mrs .. Elsie Jones,.
for about six months ..

"'\\
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Q. Louder, so the Judge can hear you.
A. About six months, and in the last two years I had a
ref re sher course in Washington.
Q. Now, beginning in 1945, was it your instructions from
t.he Board that you should tran~cribe each and every remark
made to the Board at all the hearings?
A. No, sir.
Q. Tell the Court in your own words what were your instmctions with reference to the minutes that you were to
take.
A. Up until 1945, I believe it ,vas February of
page 78 ~ 1945, Mr. Jolm M. Whalen was Clerk of the Court
and also Clerk of the Board; and after Mr. Loughboroug·h, our government or form of government did change
to an extent then, and Mr. Loughborough was made Executive
Secretary, and as Executive Secretary he was Clerk of the
Board, but the handling of the paper work was heavy, and I
had been working· in his office since 1939, and he asked me
would I go in the Board room and take the minutes of the
meetings, and I asked Mr. ·whalen about it, and he said lie
thought I could do it, and at the first meeting I believe Mr.
w·halen and I both took the minutes, or I sat in back of the
room and he took the minutes at one or two meetings, and then
we compared notes after we had written them up, and he said
I, what I had done was following the formal pattern that he
had been using, that it wasn't absolutely necessary to get it
word for word, even though he took it like that, he very seldom
ever set it forth in detail, because the minutes were so long,
and he said that the motions, it was important to get the mot.ions as stated and the resolutions as stated, but there was
lots of discussion, just kind of off the record, with all of them
talking at one time, and it would be hard to g·et, and he said
just to get the gist of it.
Q. Now, you have been taking minutes since 1945 up to and
including today in that same manner, haven't you f
A. Yes, sir.
page 79} Q. And from the taking of those minutes, you
read them back to the Board at subsequent meetings, what transpired, the following meeting; is that correcU
A. That is right.
.
Q. Has the Board ever instructed you to proceed other
than in the manner in which you have been taking the minutes,
11p to the present time 1
A. No, sir, they have discussed-
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Q. I have understood you to say there is so much discussion
-and so many things that come before the Board that you
don't get all of the discussion and things of that kind, do
vou?
.. A. No, sir, I don't.
Mr. Epaminonda: If the Court please, I want to interpose
an objection here. I don't see the relevancy or materiality
of this testimony, because she has already testified previously
that she does not take the minutes verabtim, and going into
detail, I think it is immaterial, or he is attempting to impeach
the official records of the Board of Supervisors.
Mr. Clarke: If- your Honor please, Mrs. Bicksler is on
cross examination. The purpose of this examination of :Mrs.
Bicksler along this line is that we propose to come up with
additional testimony that shows that a report was made to the
Board on this subject matter, the Board took no action, so far
as the action is reported by counsel in this matter,
page 80 ~ and I propose to ask Mrs. Bicksler those very
specific things in the coupling up with the testimony
of other people.
The Court : All right. Go ahead.
Mr. Epaminonda : I note an exception on that.
llv Mr. Clarke:
·Q. Now, Mrs. Bicksler, directing your attention to the meeting following April 3rd, 1953, do you recall M.r. Marsh appearing before the Board and reporting on this particular subject matter of the Board of Supervisors v. Virginia Concrete
Company?
A. No, sir, I don't recall it.
Q. You don't recall it Y
A. Not as a report, no, sir.
Q. And so far as you know, the report could have been
made and you either not have been present in the Board room
or not taking it in the minutes Y
A. It could have been made when I was in the Board room
and perhaps I didn't connect it as being-since it was a Court
case, that it maybe didn't come into the minutes; I could
lrnve done tllat, yes, sir.
Q. Now, directing your attention toMr. Clarke: Do you have that lettert
Mr. Epaminonda: Yes.
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]h Mr,. Clarke!
"
Q. · I ·show you here a letter dated April 13, 1953.,
J>age 81} addressed .to 1\Ir. Carlton Massey, .in wh~ch it has
"been referred to-as it was ref erred to m a r~so1ution or in .an exhibit •offered by the plaintiffs in this case.
Mr. Epaniinonda: Which exliiblt is ·that, Mr. Clarke!
Mr. Clarke: What was the .exhibit that Mrs. Bicksler read
into the minutes, or read into the record as the minutes of
April 15, 1953 f
.
. .
Mr. Bloxton: 'That was Exhibit No. 4.
]\fr. Clark.e.: ~l rig;ht., Exhibit No. 4~
By Mr. Clarke-:
Q. And I ask you, is that the letter that you r~ferred to in
vonr minutes from Mr. Lamott B. Field, dated April 13., 1953.Y
... A. Yes, sir, it is.
·
.Q. Who is the letter nddr~ssed to 2
A. Mr. Carlton C. Massey.
·Q. ·what position does he hold t
A. County Executive.
'Q. Whp is the letter signed by 1
A. Signed .by LaMott B. Field..
Mr. Clarke: At this time, 1£ your_Ronor pleas·e, I would
like to offer this as Defendant's Exhibit No. 1.
Mr. Bloxton: If your Honor please, we object to the introduction of the letter for any purpose whatever, other than
for the purpose of identifying the reference made
page 82 ~ to a communication from LaMott Field, as identifying that as that communication..
Insofar as the substance of the letter is concerned, we say
it is irrelevant and immaterial, insofar as this case is con~erned. It is a mere expression of opinion by a citizen of
the County in reference to the action of the Board in having
passed this prior ordinance of February 4th, and asking that
1:iomething be done.
It certainly has no relevance to the issue here, as to whether
-or not this decree in this proceeding was entered with or without prejudice, and for that reason we think that if it is to be
admitted, it should be admitted solely for the purpose ·of,
not its contents, but as evidence of the fact that a letter was
written, and that only.
·
0

_/
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In conrnmtion with the refeTence in the minutes of the Boa.rill
of Supervisors,. to identify that as the letter referred to, 1tS',
contents arc not admissible otherwise ..
Mr. Clarke: If your Honor please, Mr. Bloxton put in the:·
r~ord as Exhibit No. 4, dealing with this letter; pursuant
to that letter 1 whieh you have before youi. :Mrs. Wilkins says
this stated that it seemed to I1er that there is on record re
motion passed by this Board which she believes was in error,.
and in view of tha;t'would like- to offer for adoption the followi11g resolutionIf your Honor please, that has been our conten-pag·e 83 f tion from the beginning·, that there was an error
...
made by the principal here. Counsel haven't made·
arry error,. tlie principals themselves have made it,. and if it
iR an error,: it is on t!ie part of the Board of Supervisors,,
which that letter substantiate-s, and on the pa:rt of l\frs. Wil-·
kins-' motion:; a11d that counsel did the proper thing in dismissing this action; and we think it is very relevant and very
pertinent, in view of !fr. Bloxton's T~xhibit No. 41 that deals
with the- same subject mgtter.
Mr·. Bloxton :- H' your Honor pleasc,.:-are you througii, Mr.
Clarke?
Mr. Cla:rlw: Yes.
ofr. Bloxtorr: In reference to this resolution that l\fr. Cla:rke
rP.fers to a:s having such vital force and effect, and being the
basfa,. substantial basis in the act that resulted due to the
introduction of this motion in the prior case, I would like
to refer the Court's attention to the motion itself.
This Court necessarily takes judicial notice of the fact that
you cannot change a zoning ordinance exce-pt tha:t it be published a certain length of time and brought on before the
Boa rd after notification, due notification to the citizens who
will be affected by it, and for whom the Board of Supervisorsact as .trustees, ~nd that ~llis resolution, insofar as it purports to acC'omphsh a:nythmg-, based on the wording of the
face of the resolution in relation to law and facts, is a nullity
and accomplished notbing, and certainly could have
pag·e 84 } no bearing or anything connected with the recision
of tI1is, could have 110 bearing on this case.
TI1e ordinance resolution, in fact, relates to a delegati.n<Y
to
0
the Commonweal!h 's Attorney, authority to legislate for the
Board of Supel"Vlsors, and on the other liand a resolution is
in. effect, passed without due publication and not in accordance
~1th due p~ocess of law, and then the final part of it says- that
1t meets with tbe approval of the Commonwealth Attorney,.

•
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that if it meets with the approval of the Commonwealth
Attorney, which is in effect delegating the authority of the
Board, a legislative body, to the Commonwealth Attorney,
a state official.
Mr. Clarke: If your Honor please, I don't know what he
is arguing about here now, but I'd just like to say that if
we go back and read the substance of your Honor's statement, which is in the record, as to the issue that is involved
here todav, that this letter, coupled with this resolution which
shows the Board made an error, themselves, is exactly what
is in issue before this Court today, shows who made an error,
if anvone made it.
The Court: Well, I don't think this letter is sufficient to
show, on its face, that the Board of County Supervisors made
an error. I thinkMr. Clarke: I agree with that.
The Court: Undoubtedly this is true, that after
page 85 } the resolution of February 4, 1953, and after the
Chancery suit No. 9390 was dismissed with prejudice, then this gentleman, Mr. Lal\fott B. Field, wrote a
letter to ]\fr. Carlton C. Massey, County Executive, in which
he gave vent to l1is wrath. Thereafter, you have another
resolution of the Board of Supervisors rescinding this prior
resolution, but what does this letter, in itself, prove?
Mr. Clarke: Your Honor, the letter, if it is coupled with
wl1at I will ask Mrs. Bicksler later, motivated and brought
about the fact that the County Board themselves felt that
they had committed an error in· passing the February 4, 1953,
resolution, and therefore have attempted to rescind that action,
which a"?thorized the amendment, by deleting· Section 31 from
the Ordmance.
·
Tl1e Court: Well, without letting this three-page letter go
into the record, couldn't it be stipulated that Mr. Massey received a complaint from some gentleman bv the name of Mr.
LaMott B. Field, in Falls Church?
·
Mr. Bloxton: That is all that is necessary.
Mr. Epaminonda: That is all that is necessarv.
The Court: It seems to me that would take care of it. And
who very obviously didn't like the action on the part of tho
Board of Supervisors.
Mr. Clarke.: If. your Honor please, here is our position in
this thmg: Mr. Bloxton calls Mrs. Bicksler here
page 86} and reads into the record as an exhibit, and your
Honor has admitted it. I think if you are O"oinoo
to admit a part of the record into it, the whole record ~ught
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to go, the letter of February 13th, which the minutes refer
to.
e think it is material, in view of the fact that Mr. Bloxton himself has brought in the whole resolution and excerpts
of the Board on this meeting, and it certainly refers to it, it
doosn 't hide it, it says February 13, 1953.
Mr. Ball: And Mr. Field is more than just an ordinary
citizen, if your Honor please. It shows by the letter that he
is one of the proponents of this thing. He speaks of it as
being a terrific handicap.
Mr. Epaminonda: If your Honor please, what they attempt
or -are trying to prove by that letter, which the letter does
not indicate, is that because of that letter the Board of Supervisors said they made an err:r.or and rescinded the resolution
passed the last time. lt isn't because of that letter. There
might have been some other reasons.
Mr. Clarke: You will find that out, coupled with other
evidence.
The Court: I don't think it is up to this Court to inquire
into the motive of why the Board of Supervisors rescinded
any,thing. The Court of Appeals has very often held that bad
law ·comes from good motives, and good law from bad motives,
at times, but the motives are not the controlling
page 87 ~ factor.
Mr. Ball: Do I understand your Honor has
ruled 1 If you have not, I want to say one word.
'rhe Court: I will do this, Senator Ball. I will admit the
letter for the purpose of showing that it is the letter referred
to fo the exhibit, or a copy of the letter referred to in the
e~hibit which Mr. Bloxton introduced, and recite for the
purposes of the record that it is a letter of complaint to Mr.
Masse3r about the action of the Board, and let it g·o at that.
Mr. Ball: I think we ar.e satisfied with that. That would
not preclude us from arguing from that letter when it comes
to argument, ,vill it¥
Mr. Bloxton: Yes.
Mr. Epaminonda: The contentsMr. Ball: Vve are trying to couple these three things:
who made an error, who made a mistake-these gentlemen
show Mr. McCancllish in his motion before the Court and
agreeing to the dismissal, that the Board had, by its ~ction
·cut the case out from under them.
The Court : That is cor,r.ec.t.
. Mr. B~ll: Nu~1ber o~~- Nex~ comes along Mr. Field, who
1s one of the movmg spirits lbehmd that action, and the letter

~.
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:sl1ows that., who is doubtless one of the clients .of Mr. Bloxton,
one of those he mentioned in addressing the Board and saying
he was about to lose clients, valuable clients. He
page 88 } had been the moving spirit in this thing, and he
comes along and says that the County Board, by its
.action, hit them below the belt and handicapped .them in prosecuting this. That is .number two, :showii~g that is an error.
Then we come along and the County Board passes a resolution and :Mrs. Wilkins makes tlie resolution that the County
Board made an error, and we want to show the chain of events
in our arg·ument to the Court, and we sincerely believe that
is the right position, there was an error here, a mistake, ,and
whatever mistake was made was made by the County Board
itself, and that it was so considered 1py everybody on the other
side, connsel on the other side, the County Board itself, and .by
the proponents of this Jitigatio11 who are sta:nding behind the
County Board-everybody on the other side considered the
County Board made an error, and the only people that .say
the lawyers made .the error .are Mr. Bloxton and the .attorney
in the case.
Mr. Bloxton: "\V ell, Mr. Ball, I haveMr. Epaminonda: Let me answer rthait.
Maybe we can cut the case short by stipulation. If they
want to speak of an error, an error by the Board of Supervisors, or error by counsel,, if they want to stipulate, w:e will
~rgue the law on this, that this does not give counsel authority
to dismiss a suit with prejudice, and we want to stand on that.
vVe will argue the law specifically of error, error of the Board
of Supervisors, or error of counsel, if that is the
page 89 } theory of the .case; we wilJ argue law, and cut it
short.
Mr. Clarke: You can put it up any way you want.
:Mr. Ball: If you want to follow the rules in other states,
you will stipulate it out of Court.
Mr. Bloxton: We cannotMr. Epami!1onda: ~n other words, you are contending, Mr.
Ball, that this resolution gave counsel the authority to consent to the decree with prejudice, that is what you are trying
to prove, and I disagree with it.
Mr. Ball: I don't say that. That is not .the question.
Mr. Bloxton: I think, if your Honor please, it seems that
you considered it proper that counsel might well properly
and appropriately stipulate that a letter was received by Mr.
Massey, County Executive of Fairfax County, from one La-
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Mott Field protesting the failure of the Board to-rather~
complaining about the Board's failure to do certain things
which, in his opinion,Mr. Clarke: If you are going to state what Mr. Field is
going to say, yon will put it all in there.
Mr. Bloxton: Leave that out. Tie that do,vn to the fact
the letter was received from Mr. Field, to Mr. Massey, County
Executive, and that that is the letter tbat is referred to in
the minutes, those ·which have gone in evidence, leaving out
the contents of tbe letter. They are irrelevant, they
page 90 ~ have no connection, and you have argued most
strenuously, Mr. Clarke, in regard to other things here that
were responsive to the bill of complaint, and so forth. You
said, well, they-they aren't exactly, absolutely essential,
we will leave them out, and then, in turn,Mr. Clarke: I am not arguing anything about the bill of
complaint, now. You put in an Exhibit No. 4, and I am merely
clarifying and putting everything in Exhibit 4 that belongs
in Exhibit 4. That is what I am doing now.
Mr. Bloxton: Aren't you, Mr. Clarke, actually trying

to-

Mr. Clarke: The trouble is, you don't want that letter to
go into the record. You know what it is. You probably prepared it.
Mr. Bloxton: Well, that is some more inference, some of the
so-called warped mind.
The Court: (Continuing)-stating this is the letter referred to in the minutes of the Board of Supervisors, and
for the purpose, the further purpose of showing that after
Op.ancery 9390 was dismissed with prejudice, Mr. Carlton CMassey, County Executive,Mr. Clarke: Don't you mean 88571
The Court: 8857. Thank you, Mr. Clarke.
That after the dismissal of Chancery 8857 with prejudice.,
Mr. Carlton C. Massey received this letter of compage 91 ~ plaint, we will call it, from a Mr. Lal\fott B. Field,
a~dress 101 Shr~ve Road, Falls Church, Virginia,
the letter bemg dated April 13, 1953; and of course it goes
without saying, further action was taken by the Board of
Supervisors on1\fr. Clarke: April the 15th.
The Court: April the 15th, 1953.
It will be admitted for that purpose.
(Defendant's Exhibit No. 1, as limited, marked by the
Court.)
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I don't think the reason, whether Mr. LaMott Field was
mad or happy in that case is material.
Mr. Clarke: To clarify your Honor's ruling, do you say
it cannot be admitted for the purpose of arguing and supplying the chain of events, insofar as the case is concerned, the
contents of the letter?
The Court : I don't think the, ·contents areMr. Clarke : May I note an exception to your Honor's
ruling on that?
Now, to continue:
By Mr. Clarke:
Q. Mrs. Bicksler, do you recall specifically April 15th, when
this matter came before the Board 7
A. I do to a certain extent, ·Mr. Clarke. I couldn't say
what.
Q. Do you know whether or not any other statements were
made to the Board by anyone on this subject matter that was
not put into the record Y
page 92 ~ A. That could have been.
Q. Could have been Y
A. Yes, sir.
Q. And you don't know anything about iU
A. Yes, sir.
Q. Mrs. Bicksler, do you have any notes that you keep
that might in any way clear up your minutes, that you don't
put in your minutes, that might refresh your memory¥
A. Well, yes, I do have my notes of ·that meeting, but
whether I have more in there than I put in the minutes or not,
·
I don't know.
Q. Have you had occasion to check them?
A. No, sir. I haven't checked them.
Q. Would you check them by tomorrow morning? I assume if his Honor is going back into this case tomorrow morning, you might know about that.
A. All right, sir.
Mr. Clarke: That is all, your Honor .
.Mr. Bloxton: That is all.
The Court: Were you through Y
You may be excused, Mrs. Bicksler.
]\fr. Bloxton: Thank you very much.
(The witness left the stand.)
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page 93 }

Mr. Bloxton: We will call :Mr. McCandlish. He
is here now.

Thereupon
ROBERT J. McCANDLISH
called as a witness by counsel for the complainant, and having
:first been duly sworn, took the stand, was examined and testi:fi.ed as follows:
DIRECT EXAMINATION.
By Mr. Bloxton:
.Q. V\r ould you state your name, please f
A. Robert J. :McCandlisb.
Q. Mr. McCandlish, are you a practicing attorneyf
A. Yes, sir.
Q. In the County of Fairfax f
A. Yes.
Q. Mr. McCandlish, did there come a time that the Board

of Supervisors employed you to bring an injunction suit on
behalf of the Board, against the Virginia Concrete Company 1
A. I ,vas employed to assist Mr. :Marsh in that respect;
yes, sir.
Q. Did you bring an injunction suit f
A. Yes, sir.
Q. Am I correct when I say the Chancery number of that
was 8857?
page 94 ~ A. I couldn't tell you that, sir.
Q. You are not sure?
A. No.
Q. Mr. McCandlish, in the course of that trial, did you make
a motion before the Court, as counsel for the Board of Supervisors, to dismiss the cause of action¥
A. I did.
Q. Do you recall whether your motion included-was framed
so as to indicate that it was a motion to dismiss without prejudice, or with prejudice Y
A. I can't recall. I have no independent recollection. I
have read the record which you have before you, and that
shows that it is silent on the subject; my motion was silent
on that subject.
Q. I show you a copy of the record.
A. I have already seen it.
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Q. You have seen iU
A. Yes, sir.
Q. Now, do you have any recollection that your motion.
was anything other than as set out in this record 7
A. No, sir. I mean that record is correct, as far as my
recollection is concerned.
Q. Now, prior to making that motion, Mr. Mc Candlish, had
you conferred with your client, the Board of Supervisors
of Fairfax County, in reference to their wishes,
page 95 } desires, and in ref erenee to the dismissal 7
A. My employment with the Board was such
that I didn't consider that necessary..
Q. Then you are saying that you did not consult them;
is that correct!
A. That is correct, sir.
Q. Your employment w.as a general employment as coun:seH
A. Yes, sir.
Q. And then do I understand you to say, Mr. McCandlish,
.at the time you made this motion, you made it assuming and
believing that you had authority, under your general authority
.as a general retainer, to dismiss., without any consultation
with vour client?
A. That is correct.
Q. Now, did you ever, after this suit was dismissed, Mr.
l\foCandlish, did you ever make any report of any kind to
the Board of Supervisors, as to the dismissal of the cause
of action?
A. No, sir.
Q. Do you have any knowledge as to when, if ever, the Board
of Supervisors learned as to the nature of this dismissal,
personal knowledge?
A. Nothing that wouldn't be hearsay.
0

Mr. Bloxton: Your witness.
page 96}

CROSS EXAMINATION.

By Mr. Ball:
Q. Mr. Mccandlish, at the time the motion to dismiss was
made, isn't it a fact that you had completed your case, insofar
as the introduction of any evidence was concerned 7

1z

Supreme- Court

or .Appears

of Virginia·

Robert J .. JJicCmi.dlish.
Mr. Epaminonda: If your Honor pleaseBefore you answer, the record speaks for itself. It is Exhibit No. 12.
Mr. Ball: The·record doesn't show whetheT he- had or notThe Court : I will look over- the record..
Mr. Epaminon:da, I don't think it shows 1t..
Mr. Bloxton: The record. shows what evidence by stipula;...
tion had be·en put in, and shows at what stage the motion was;
made· also shows whether or not the matter had been submitted ta, the Court, sitting as a jury, ·befo:re that time, or
whether it wa:s before· or after.-.
l\fr. Ball: The record does not show whether his case· was;
completed or not.
Mr.. Bloxton: ·wha:t t"
l\ifr. Ball: The record doesn '"t show whether his- case was~
completed. or not.. He' knows whether he was going. to· introduce anv other· evidence.
The vVitness: I d0.n't r·ecall,. sir_

By Mr. BalI:Q:.. You don "f recall!'
page 97 f A. No, sir.
Q. That answers the qnestiorr. That stops ff_
Most of your case had been pu.t in by stipulation of record,,
had it not?
A. I think tna t is correct; yes,_ sir~
Q·. And this resolution that the- dispute wa:s over, wa-s;
presented by the defendant; isn't that correct!
A .. Correct, sir.
Q. It was not a: part of' your ca:se r
A. No, sir~ I didn't know about it until it was presented!
by the defense~
Q. Now, with regard to your employment, yon speak of
Hre· general employment-I will ask yon if it wasn't a fact
that tfm Boa:rd Teft the· entire- question of the prosecution of'
this suit and the conduct of this suit to the discretion of you:
and Mr. !1:a:rsh.
. A. That is correct, sir. That is, I would sa.y, a: custom
that has grown up over some four or five years. I have,. with
Mr. J'\farsh, rep1·esented the County in many, many matters,.
and we }Jave attended to making all decisions of this sort, not
just this case.
Q. You have been employed by this Boa.rd in that period
of time· in a number of cases Y
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A. Yes, sir; that is correct, sir.
Q. And that practice had been followed, and that
page 98 ~ understanding·¥
A. Yes, sir.
Q. It had, in other cases?
A. That is correct.
Q. And in this case f
A. That is correct, sir.
Q. Now, on this particular day that this case was dismissed,
did you know anything concerning the resolution that had
been passed on February 4th by the Board, I think it was
February 4th, rescinding .the purt of the ordinance under
which your suit had been brought, until that day in Court?
A. That was the first I knew that there was such a resolution or motion in existence.
Q. And you had been employed in this case, as I understand it, before that motion was made Y
A. Oh, yes, sometime before.
Q. And when the Board passed that motion, they didn't
give you any notice at all; is that correct?
A. "\Ve wouldn't have been trying the case if I had known
there was such a motion on the record.
Q. I was coming to that.
If you had known that such a motion existed, would you
have filed the suit?
A. Oh, no. No, sir.
page 99 ~ Q. Would you have advised tl1e County Board
that it could not maintain the suit, in view of that
resolution f
A. Absolutely. · Something had to be done. You couldn't
go to trial with that on the record.
Q. In view of that resolution, was it your opinion that
you could not prevail in that case; is that right?
A. That is correct, sir.
Q. And wasn't it also your opinion that you could not prevail in any other case filed under that section that they had attempted to rescind by that resolution?
A. That is correct, sir.
Q. So that there would be nothing accomplished by reserving
the right to file another suit, as long as tl1e situation was as
it was there; is that correct?
A. That is correct.
Q. vVas that the opinion of Mr. Marsh also, in your consultation Y
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A. Yes, sir.
Q. Now, with regard to the question of reporting back to
the Board, do you know whether Mr. I\farsh reported or not 1
A. Only-I think he did, but that is hearsay.
Q. Yes, sir.
Mr. McCandlish, did you ever hear any dissatisf~ctio11 on
the part of the Board, that is the Board of Supervisors, concerning the manner in which this .suit had peen
pag~ 100 ~ prosecuted, or concerning your action in it?
,
A. No, sir. From the time it was dismissed
until today, I have never heard of any dissatisfaction on the
part of the Board of Supervisors.
Q. A.s a matter of fact, the Board has .employed you in
other matters since, has it not-1
A. That is correct, sir. We were employed, I was employed
in D.eccmber of '53, with I\fr. Mar.sh, in connection with the
County Sewer Bond Issue, and I was employed, given general
employment in June of '54 in connection with all legal matters
aff.ecting the County sewer system.
Q. "With regard to the legal matters submitted to you since
this, have they been submitted to you to be conducted in the
manner indicated by your own discretion, in your own best
thought?
A. Always. The Bo.ard i$, or .are :not attorneys. They rely
on the attorneys to make all the decisions that hav~ anything
to do with legal matters.

Mr.. Ball: That is all. Thank y,on, sir.
RE-DIREC'F EXAMINATION.

Ry Mr. Blodon:
Q. Mr. McCandlish, after y.ou had made this motion, th~
record indicates that Mr. Clarke injected his statement right
her,e (indicating).
Do you have any r.ecollection of that statement
page 101. ~ in which Mr. Clarke injectecl-you said you made
a. motion which doesn't indicate with or without
pr~judice, and the Court said, ·"Do I hear any objection?"
and then Mr. Clarke purportedly injected the statement:
''Insert in the order 'with prejudice'"; did you know tl1at that
was made, or have any recollection of it being made?
A.. I tllink Mr. Clarke said something like that and I did
endorse the order, knowing· that they had the words "with
prejudice" in there, so I don't-

"··
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Q. Ye&, but what I -am asking, Mr. McCandlis}l_, is this.:
YQU did not -refram~ your motion _anq present your moti9n
:to the Court, including the words "with prejudice" &
A. As I stated before:, _it is my recollection that the m.atters occurred jµst as they ~re reported in that ;record.
Q. I see.
'l1be1J you .did, Mr. l'.fcCandlish, after this-c--did you p~rtlci:pate in the prepa,ratio,i of the .order of disIJ1iss.alj
A_. I think so ; y~s, ~ir.
-Q. Do you km,>w who acb~ally di·ew itJ
A. I am not sure exactly who did. It :w:a.s done in l\fr!
1\Iarsh 's office. I don't know who actually dictated it, but it
was probably put in draft first and then rpdr.afted and l99ked
:at before it was put j1i its final fo;rm, I'm quite sur~.
Q. Then at the time you endorsed th~t., you did
})age 102 } endorse the decree, yo'1 said
A. '!'hat i'S rigi1t.
Q. At tl1e time y.ou enqorsed it, you knew that you w~r~
,endorsing a decree of dismissal with prejudice.; there Wflf?.ll. 't
:any mi stak~ as far as that was concerned 1
A. No, sir. I knew what I was doing.
Q.. Now, you have testified, 1\1:r. McCn.ndUsh, in reference
to the fact that you b.eli~ved you had ~uthority under your
general type of employment.
W"l1cn you were employed to repre~ent the Bo_ard in this
particular matter, you were not given any specific a:qthprity
to dismiss or to exec-qte dismissals that would ~mount to a
retraction, without l;my specjfic co;ns.ent froll,). your cli~µt, were
you¥
A. No, sir.
Q. There was no specifi.G authori-ty along that lµie t
A. No, sir.
Q. You were given the general typ~ of retainer eshiblishing
ihe general relationship between attorn_ey and cli~nt; i~ that
eorrect?
A. The way my employment was phrased in the Bpar~
minutes is the w.ay it has been phrased in a number of previous cases, all of which I handled ~s I saw fit, as Mr. Marsh
and I saw fit, if we were associated together.
Q. Now, Mr. ]\foCandlish, you have indicated
page 103 ~ that you didn't know anything about this resolution of February 4th having been p~ssed, or having been dealt with by the Board .of Supervisors, ~nd-.had
l\fr. Marsh made any reference to such a resolution, or ii;i. any
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way indicated tiuit the Board' hatl sent him a copy of it for
his opinion or approval or anytlling~ vVas anything brought
to your attention by Mr. Mm-sh?
A. N6; sir. As I stated orr cross· examination, the case·
WO'Uld not Itave been in the process of tFial had I knowni
there was such a resolution.
Q.. When you stated, Mr. :McCa:ncllisli, that the Board expressed no dissatisf actfon in Fega,1·d to your a·ctions- in this-.
partfouJa-r case, irr Iiandling it, you do know that the Board
retracted this resolution ancI did institute a: second injunction suit, do· you not Y
A. Tna t is right, sir~ They didn't express- any dissa tisfacti on to me by doing· tha:t.
Q. Didn't express any dissatisfaction to y<YU pe:rsorrally Y
A .. To·me-, or that I have heard oif.
Q'.. Now, you ha:ve said, in your cross examination, in reply·
to cross examination, that the Boa:rd relies on the opinions,.
and PO forth, of· its attorneys,. and I believe you said as w
matter of' practiceA .. I didn't say its attorneys~ I said Mr: Marsh and me-..
Q. You and Mr. Marsh.
That a:s a ma ttcr· of' practice you have taken:
pa:ge 104 f action similar to tliis without any specific con:...
sent from your client.
A. I ha:ve· not had Ure occasion; I would have, and it would
not ha-ve- occurred to me not to.
Q.. But you never· ha:ve ta:ken similar· action since·f;
A. No; sir. Circumstane·es havC' not rQquiFed s1rnh actfon:..
1

Mr. Bloxton: That is all.
Mr. Ciarke·: Just one questiorr:-

In representing the County, you nave· never· had another
ca:se in which tli~ County had taken a:ction to a:mend and de:...
Iete from the law under which you were prosecuting, certain
sections that dealt wHh the ca:se in which vou were involved!'
The Witness : Nothing in any way similar to this at alL
Mr. Clarke : That is all.

(The witness left the· stand.}
Mr. Bioxton: Ca:ll Mr. Marsh-..
· The Gourt: Wait a minute.
].\fr. Bloxton: If' your Honor please, may we nave· about a:
tw"o-mfnu.fe recess °l'

-
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The Court: Yes.
(.A. brief recess was taken.)

Mr. Bloxton: Call Mr. Marsh as a witness at this time.
page 105

~

Thereupon

HUGH B. MARSH
called a.s a witness by counsel for the complainant, and having first been duly sworn, took the stand, was examined and
testified as follows:
DIRECT EXAMINATION.
Bv l\f r. Bloxton :
·Q. State your name, please, Mr. Marsh.
A. Hugh B. Marsh.
Q. Mr. Marsh, you are Commonwealth's Attorney for Fairfax County; isn't that correct Y
A. Yes, sir. ·
Q. ]\fr. Marsh, did there come a time when you were asked
by the Board of Supervisors, as their legal adviser, or other.
wise, toA. ·what do you mean by "otherwise''?
Q. Well, if you don't agree to the fact that-if you don't
agree to my statement or conclusion of law that you are the
legal adviser, then answer the question on .any basis you want.
The Court: Suppose you rephrase the question, Mr. Blo:xton, to save time.
By Mr. Bloxton:
Q. l\fr. Marsh, did there come a time when you were employed by the Board of Supervisors, or requested
page 106 ~ by the Board of Supervisors, to initiate an injunction suit known as Chancery 8857 7
A. Yes, sir. Mr. McCandlish and myself were instructed
by the Board to file this suit.
Q. .And Mr. l\foCandlish was to assist you in the prosecution of that suit; is that correct?
A. My recollection is, that may have been the way the
resolution read.
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Q. AP. a matter of fact, Mr. Marsh, due to your extensive
dutieR as adviser to the different Boards, and also duties as
Commonwealth's Attorney, so~e of the Boards .do employ
separate counsel Y
Mr. Clarke: Object to that, if your Honor please; µot relevant here. Mr. McCandlish has been employed.
Mr. Bloxton: I r.ecall the question.

Bv Mr. Bloxton:
"'Q. Now, Mr. Marsh, in the prosecution of this suit, did
there come a time during the trial ?f the cause when the Board,
the connsel for the defendants, mtroduced or attempted to
introdnce a certain certified copy of a certain resolution of
the Board of Supervisors, under date of February 4, 19531
A. Is that the resolution with reference to deleting Section
31 from the zoning ordinance?
Q. That is rig·ht.
A. Yes, that was presented in the courtroom.
page 107 }- Q. Now, I ask you, Mr. Marsh, show you acertified copy of this, the wording of the resolution
as inclncled in the rescinding-that is the resolution that was
introduced by counsel for defendant?
A. Yes, sir.
Q. Now, at the time of the attempted introduction of that,
did you acquiesce in the introduction of it, or did you oppose

it?

A. I may have opposed it, Mr. Bloxton.
Q. You don't have a specific recollection?
A. It has been a long- time ago, sir. I don't remember about
that.
Q. Now,A. ·what does the record show! You have the record there.
Q. The record shows that you opposed it.
A. All right. If the record shows I opposed it, I did.
Q. l\fr. Marsh, the last sentence of this resolution says
that:
'' On motion of Supervisor Fox, seconded by Supervisor
Shaffer, and unanimously carried, the Board voted to amend
the zoning ordinance, as requested by the Planning Commission, by deleting therefrom Division 31, under Subsection A
of Section IX, provided the same met with the
page 108 ~ approval of the Attorney for the Commonwealth."
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Now, had you, after February 4, been tendered a copy of
this resolution, with the request for an opinion or anything7
A. No, sir.
Q. Had you had any notice whatever that the Board had
taken any such action f
.
A. Not as to that resolution.
Q. Between the date of this resolution. and the day of
the trial f
.A. Not as to that resolution.
Q. 1 say, this resolution.
A. No.
Q. In otlier words, you didn't know this resolution was

in existence until it ,vas tendered by counsel for the d~fense,
trying· to get it in evidence f
A. That is correct. I did not know of the existe.nce of that
1·esolution until it was tendered in the courtroom that mornlng.
Q. Now, l\fr. Marsh, did there come a time immediately
:after this motion was-I mean this resolution was introduced
into evidence, that a motion to dismiss was taken on the
part of l\fr. l\foCandlish, your associate or assistant?
A. It was, yes, sir.
Q. Now, at the time that motion was made, Mr. Marsh,
do you have any recollection in regard to a repage 109 } mark made by Mr.. Clarke, one of the counsel for
the defenda:nt-.
Mr. Clarke: If your Honor please, I don't know what his
recollection has to do with it. The record is in evidence. It
has been stipulated that that is the record. Now, the remark
is there that I made. I don't know what the opinion-_
Mr. Bloxton: I will rephrase the question.
By Mr. Bloxton:
Q. Do you have any specific recollection in regard to Mr.
Clarke having made this-interposing this statement right
here, after the motion had been made?
Mr. Clarke : Are you trying to say I didn't make it and it
was put in there by the stenographer?
J\fr. Bloxton: No, sir, I am not.
:M.r. Clarke: What is the purpose of the question, then?
Mr. Bloxton: The purpose of the question was to indicate
whether or not Mr. Marsh heard you when you interposed
that, or whether he didn't.

so

Supreme C'onrf of Appears of Virginia'

· Hugh B. Marsh.
The Witness:. I wouldn't i;e~au. If that is in the recor<fr
that-

By M 1", Blo:xton ::
Q. You don't reca:11 whetner you: hea:rd it or whether yow
didn't!
.A... No,. sir,. I wcmldn 't deny that record at all~
M.r. Ball: Th.ere is nothing: to identify in. this r~cord what
they are talking about there.
page· UQ. ~ :Mr. Clarke : Read it into the record.
Mr. Ba:U: If you read the record here"; you c~n.'t
tell what you are ref erring to.
l\fl". Bloxton: That's not tooMr:.. Balt ~ AU right.. .

By Mr. Bioxton ~

.
..
Q. Now,. Mr. Marsh, did there· come a: time-, afte·r tms mofiom
was made, that a decree· or Grder· was prepared by you, Did
you have any part in the p1·epa1·ation of· that order; or did yow
assist jn th~ preparation!
A. I don't recall that I did. My best recolle-ction is that it
was prepared in my office, and I signed it; but I do not r:ecalll
that I had imything to do with the preparation. of the order..
It may be that I did, but I don'"t reealL
Q. But you did endorse it, sign iti
.A .. Yes·,. sir..
Q. Consent to it ;: is that right r
A. Yes, sir.
Q. Now, Mr. Marsh,. at the time you sfgned it, endors·ed
it with consent, your· consent, and I ask yon to think about
this carefully, because I believei it is important-at the time.you endorsed it, consenting to the entry of this decree, was;
it y{)ur purpose, or did you know you were consenting to re
cfacre'e with prejudice 1· In other words, did yO'U read thedecree, or do you have any specific- recol!ection as:
page 111 f to the leg·al purport GI the decr·ee, as to- whether
you understood it to be with or without prejudice f'
A. I wouldn't...__
Let me express it this way: I don't have any particular
reference to that. I mean, any particular reeollection as to,
it. But my recollection is this : that so far as I am concerned,.
that as long as that resolution was on the Board's minutes,
you. couldn't pro"Secute anybody under that section of the:
Qrdin.ance ..
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Q. Now, let's see if I understand you.
You mean this ordinance here (indicating)?
A. Tl1e resolution of February 4th.
.
Q. Yes.
Yo11 say you couldn't prosecute anybody. What do you
m<1an by that?
A. That would be my opinion, that you couldn't prosecute,,
nor conld you bring a civil action invoking that part of the
ordinance.
Q. ·wen, then, I take it, Mr. Marsh, that you understood
that this was a valid ordinance, having the effect of an ordinanco, and actually amending the zoning ordinance?
A. I wouldn't say that it went that far, but I certainly
would say that that was an expression of a legislative body, of
their intent, that they didn't want that part of the ordinance
in the ordinance, as a matter of policy..
page 112 ~ Q. Well, then, Mr. Marsh, did you, in considering the effect of this, of this ordinance or purported resolution, did you consider that as merely an expression of sentiment of the Board! In other words, did you attach any validity to this action of the Board at all, at the time
it wa.s presented to the-it was being attempted to be introduced in the case in which you were counsel?
A. Yes, I did.
Q. You did attach some validity to iU
A. Yes, I did. I sure did.
Q. ·wen, isn't it a fact, l\fr. Marsh, doesn't the Board, in
order to make any changes in zoning, doesn't the proposal
have to be duly published in the newspapers and the public
advised, before any legislation, any act, or changing of zone
is effocted T
A. I think that is true. That is an administrative act. What
th(~Y have done there is a legislative act, acting as a legislative
body.
Q. Can, in your opinion as legal adviser to the Board, ]\fr.
Marsh, could the Board of Supervisors enact an ordinance
without advertising it or publishing it 0,11.y whatever, and
then lwing it up, and could it possibly have any legal effect in
changing the zoning ordinance?
A. ·well, you and I are talking about two things, two separate and distinct things.
page 113 }- I consider the advertisement aud the publishing
here an administrative matter.
' ~~. : -:.~· 1-.\..
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That resolution, in. my opinion, means that tqe l3oard of
Supervisors don't want tha~ ill the prdiJ;1aµce.
(~. I see.
1n other words, it is an expression ofA. Legislative intent.
Q. I see.
.
A. And as such, I do:p 't think that I could justifiably or with
gQod ~onscien~e prosecute anylJoqy for the vi~lation Qf tha.t
section of the ordinance,ls long rs that resolution was on th~
l3oard 's minutes. )
·
·Q. Now, l\!Ir. :Marsh, YQU, in consenting· to this decrf;'e Qf
dismissal with, prejuqice, ¢lid you assµme tb&t you hµd the
autlwrity, by virtue of yQlff office, tQ conse~t without any
specific autlw:dty fr~m~ your cli~nt1
,!. That is right, sir.
Q. In other words, you 4a.cl tl\e ~uthority simply by virtue
of your office as Co~momvealth's Attorney!
A. And the custom that has been in existence, plus the
cµstpm that has peen in existence as to other matters that I
hav~ lmnclled for the BQa:r;cl.
·4nd I think I have authority, llS an ~lective official, as Commonwealth's Attorney pf t4e County, I think I had a right
to disPJis.s .that action, Ullder the circumstances, if
page 114 ~ I thought it justified. ·
Q. I se~.
In other words, you, insofar as yo.u were concerned in that
particular si{uation, Y9.ll did not see any necessity for con~µltrng· the Board of Supe\·visors in order to terminate the
~itig~tion at that point, by endorsing it f
A. I didn't consider it anv different from a criminal case
in ·the Trial Justice Court; if that had been broug·ht to me, I
think I would h_ave :µad, a perfect right to nolle pro.s. the case,
b~cause ~ <ion 't tb~n~ I co.uld c_o:nscientiously prosecute a
criminal case with that resolution being in existence, and I
~o,n 't see any distinctio~ between a criminal case and this
case.
g. · Now, Mr. M~rsh,, a,£te.r this case had been dismissed,
did you at any time :i;nake any kind of report to the Board as
to what had been donef
A. Yes, sir.
Now, I want to make this plain to yon: I never told the
Bo,ard that th~s. sui_t hac:l b.~en dismissed with prejudice. I
did tell tl1e Board t4at this snit had been dismissed, and I
told them why.
Q. You told them that-you mean because of 'the ordinance y
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Because -of that resolution; that I knew nothing .about
it until it was presented in the courtroom. I was
pag·e 115 } not in the board room on the 4th day of February,
when that resolution was .adopted:
Q. I11 that connection, Mr~ Marsh, in that connection do you
have any recollection about approximately what date you
~ade this reEort, and whether or not it w.as prior to the
;action of the )3oard ta],ren on April 15, 1953, rescinding this
<Ordinance ¥
· A. Mr. Bloxton, I will not say that I told them before the
15th of .April -or not_, but my best recollection is that I told the
Board of Supervisors the· following meeting after this case
was tried ;. that is my best a:-ecollection.
Q. I see.
.And that would have been prior to April 15tt1ht
A. I don't lmo,v. I would :assume it would be.
~ Mr~ l\farsh., were you present when this resolution was
passed, of February 4th Y
· A. I just told you I was not
Q. You were not t
A. No, sir.
Mr. Bloxton: Your Witness.
CROSS EXAMINATION..

By Mr. Clarke:
Q. Mr. Marsh, you have been associated with Mr. Mccandlish in other cases, representing the County,
page 116 } haven't you?
A. Yes, sir.
Q. In both-principally in. civil matters?
.A. Yes, ~ir.
Q. Now, in the disposition of t..liose other cases, have some
of them been dismissed?
A. I have dismissed the cases.
Q. And have you conducted that case in the srune manner
in which you conducted this one? I mean, you proceeded
as vou saw fit?
(
.A. Generally, Mr. Clarke; of course,,Jhi~ is the :first time a \
case. of that type has been h~ndled py u~ ;)but I .have always
considered that I had the authority, 111 my Judgment, t@
to handle the case as I thought it should be handled..

a~

Supreme Court of Appears

of

Virginia'

Hugh B. Ma'fsh ..

Q. Now, have you bee-n, you and Mr. McCandlish,. been conducting- your cases a-lqng the· same thought-that you could
conduct them in· the way you saw fit?.
A.. Yes, sir.
Q. And that has been your procedu:ve- in- the past?.
A. YeS', sir.
Q. Now, as I understand you, that when I presented the'
resolution of February 4th, on April 3rd, 1953, it was thefirst time that you knew anything about the resolution of the
Boardt
A. Yes-, sir-; that is right.
page 117 f· Q. Alld it was on that basis, the·action of the
Board itself, that you dismissed the· suit, was it
notf
A. Yes, sir.
Q.. And it didn't make any.A. We agreed, Mr. McCandlisli and I, we- agreed we· should..
Q. And you felt at that time, as long as· the resolution of
February 4th, 1953, stayed on the- minute ·book, that therecould be no further prosecution under Section 1 of Chapter
91
.
A. Yes, sir; that is the way I felt about it . .
Mr. Clarke: If your Honor please, do you have a copy of
that decree! I think a photostat would be satisfactory.
The Court~ Yes (passing document to counsel).
By Mr. Clarke:
Q. I show you here Plaintiff's Exhibit No. 9, and ask you,,
is that your signature on iU
A. Yes.
Q. Now, Mr. Marsh, what lias been the custom with ref er~
ence to reporting the outcome of cases to the Board t Do you
follow the procedure immediately following· the next meeting after the success of the case or losing of the case1 to report
to the Board?
A. Generally I try to do that, sir. Sometimes it may be one
or two meetings.. I generally report to the Board the outcome
of any litigation that I am handling for them.
page 118 } Q. Now, you recall specifically reporting this
case to the Board, do you not f
A. Yes, sir; no doubt about that in my mind.
Q. And in the best recollection that you have, will vou
tell the Court what you told the Board on that occasion with
reference to th~ outcome of' this suit Y
'
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A. I told the Board that Mr. McCandlish and myself had
dismissed the Virginia Concrete Company case, because of the.
fact that they had passed this resolution on February the 4th,
which resolution, in my judgment, was tantamount to saying
that they didn't want that part of the ordinance there any
more.
Q. Now, was there any dissatisfaction entered on the part
of the Board when you made your report to them, sir Y
A. Never heard it.
Q. Did the Board ask you anything about the details of the
trial of the case, of the order1\fr. Bloxton: He has testifiedThe Witness : I don't recall that they asked me any of
the details. They may have asked me some questions and I
answered them, but I want this made perfectly clear: I never
did tell the Board of Supervisors that this case had been
dismissed with prejudice. I don't want that impression, because I didn't tell them that. I did tellBy Mr. Clarke:
Q. You told A. If I might stop you long enough: I did say
this to them, that I did not think they could prosecute the
Virginia Concrete Company or anybody else until that Februa ry 4th resolution had been revoked. I told them that.
Q. Did you conceal anything from them that you thought
was pertinent to this case?
A. No, I did not, Mr. Clarke; no, sir.
Q. Now, did they indicate by any affirmative action on the
part of the Board or any instructions to you, as to whether
they wanted you to proceed further, or whether or not you
had done anything wrong, or whether you had made a mistake?
A. Never said anything like that to me.
Q. Now, were you present on April 15th when it repealed
the resolution of the Board of Februarv the 4th?
"
A. I am sure that I was.
Q. Do you recall saying anything to the Board as of that
time with reference to that resolution of April the 15th y
A. It could have been that I said the same thing, as I did
talk to them, the meeting- before, or it could have been that I
talked to them that day, I don't know which; but somewhere
in between the 3rd of April and the 15th of April, I explained
to the Board that, in my judgment, they could not prosecute
page 119
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the Virginia Concrete Company or anybody else,
under that section of the ordinance, unless they
revoked that resolution of February 4th.
Q. At any time has the Board of Supervisors of this County
indicated that you ai1d Mr~ McCandlish inade a mistake, or did
anything improper, so far as dismissing this action was,
cortcei·ned?
A. Never said that to us.
Q. Have you ever heard from the µiinutes; or any of the
members of the Board, of any dissatisfaction Y
A. Not of us; not of Mr. McCandlish and myself.
page 120

~

Mr. Clarke: That is all.
RE-DIRECT EXAMINATION.

Bv Mr. Bloxton:
"Q. 1\fr. Marsh, the Board did, after you made a report
to them expressing your opinion that they could not prosecute
any further injunction action until this resolution had been
disposed of or put out of existence; the Board did, on April
the 15th, 1953, rescind it Y
A. Yes, sir.
Q. They did, didn't they!
A. Yes, sir.
1\fr. Bloxton: That's all.
Mr. Clarke: That's aii.

(The witness left the stand.)
page 121 }

Mr. Bloxton: I would like to call Mr_. Jett, a
member of the Board of Supervisors, at this time.

Thereupon
CLARENCE B. JETT
called as a witness by counsel for the complainant, and having first been duly sworn, took the stand, was examined and
testified as follows :
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DIRECT EXAMINATIOR
]3y Mr. Bloxton :
·Q~ ,vould you state your nam~ please, Mr. -Jett?
A. Clm..ence B. Jett..
Q. l\Ir. Jett, are you a member of the Board of Supervisors
of Fairfax County at the prese.nt time?
A. Ye·s, sir.
Q. "\Y ere you a member all of last year 1
A. Yes, sir.
Q. l\f r. Jett, in reference to the Virginia Concrete Company, do you have any recollection of when you, as a member
-0f the Board of Supervisors, first became aware of the fact
that an injunction suit which bad been brought by Mr. McCandlish and Mr. Marsh had }Jeen dismis·sed with prejudice f
Do you remember approximately wllat time tlie Board learned
of that!
A. No, I can't say that I do, exactly wl1at time. That case
was heard-there was sometime, it was sometime
page 122 } in the early part of '52, though, I think

Q~ WhaU
A. The early part of '52, when it come up, questions about
the violation of the ordinance.
Q. That is not the question I am asking..
The question is this: Tl1ere was an injun~tion action:
brought, Mr. Jett, on b~half of the Board, by Mr. Marsh and
Mr. lVIcOandlish, as counsel, and that suit was dismissed,
and the record shows it was dismissed with prejudice. Now,
do you have any recollection of the time when I was asked to
eome before the Board in regard to representing the. Board
:as counsel in bringing another suit, injunction suit? Do you.
remember anything· about that?
A. Oh, I remember about it, but I don't exactly know what
time of the year it was.
Q. All right.
Do you remember that after that I came before the Board
a second time 7
A. Yes .

.ivir. Clarke : If your Honor please, I don't want to seem
to object, but this man is on direct examination. Appa:rently
Mr. Bloxton and Mr. Jett haven't gone over this thing very
carefully. Mr. Bloxton wants to lead, putting everything
in his mouth, and asking him leading questions, asking him

('
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what. he wants to know before he gets. to answer..
page 123' & I object to the leading. He- can ask the questions,.
I have no objection.. to. that,. but I object to him
leading Mr.. Jett..
The Court : All right ..

By :Mr. Bfoxton :Q. Mr .. Jett, do you have any recol1ectfon a:bout the· second
time I appeared befo,re the B<i>ard Y;
A. Yes.
Q. Do you have any recollection of what I informed the·
Board at that time, what my purpose- in coming before the•
Board was, a:s expressed?
A., Yon speak of the time- tnat the· Board employed you
for to., defend. this" Board of Superv:isors-tha± was in '54, the·
first part,. the b«rginning of this year,. wasn't it t I don't recall just to the exact time. Our minutes ought to show thatr
I would refer you to the minutes and let them bring that up to
date-r
Q. We have the minutes on it, yes,, butA. They are in the minutes, and I can't deny that.
Q. Mr. Jett,. I want to show you a resolution that w«s:
passed by the Board here·, February the 4th:M'r. Clarke: Now, if your Honor please, I 11ave no· objection to tbe introduction, showing Mr. Jett the 1·esolution, but
I thought that we had agreed to that ~xhibit as the whole,.
we wanted to· go into the whole thing which was not contained
in what I originally objected to, and I would like·
page 124 ~ for him to refer to something that shows th(!)
entir"e minute·s, which are :right there behind him,.

if he wants to get them.
)fr. Bloxton:· The· purpose of showing it to him is merely
to -refre·sh him as to tne general contex~
Mr. Clarke: That is what I wanted to refresh him on, as to
the· g-erreraI c'Oniext, that part which said t!le Board committed
error.
Mr. Epaminonda: Show Ilim the entire minutes.
Mr. Clarke: G.et the book. I don't know whether that is aH
ornoL
Mr. Epaminonda: Tho one that has been introduced in
evidence, that is what we want to show.
Mr. Clarke : It was read by Mrs. Bicksler in the book. I
don't have any objection if-
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( There was discussion off the record.)
( The witness examined the minute book.)
The Witness: I think that is what happened.
By Mr. Bloxton:
Q. Now, Mr. Jett, what I want to ask you is this:
According to those minutes, first you had the action of the
Board of Supervisors of February the 4th, in which there
was:
'' On motion of Supervisor Fox, seconded by Supervisor
Shaffer, and unanimously carried, the Board voted
page 125 ~ to amend the zoning ordinance, as requested by
the Planning Commission, by deleting therefrom
Division 31, under Subsection A of Section IX, provided the
same met with the approval of the Attorney for the Commonwealth.''
Now, on that dayMr. Clarke : Which day are you speaking off
Mr. Bloxton: February 4th.
Mr. Clarke: Right.

'I

I

By Mr. Bloxton:
Q. Mr. Fox made this motion, and as expressed by that,
the purpose of the motion was apparently toMr. Clarke: I object to that.
Bv Mr. Bloxton:
Q.. Pardon me.
The purpose of his motion is indicated by the motion itself,
was to do away with Division 31,.nn.d~r Subsection A of Section IX.
Now, do you know what part of the Zoning Ordinance that
refers to?
A. That referred to something like :rnixing concrete, or
something similar to it.
Q. That's right.
Now, at the time that ordinance, that motion was made,
u
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J>age 126 ~

Mr. Fox-Mr. Jett-pardon me.
A. Jett.
Q. Mr. Jett-you were present and voted on

thisY

A. Yes, I was.
Q. What intention, specific intention did you all have here?
Did you intend to-was it the intention of the Board of Supervisors to repeal this part of the Zoning OrdinanceMr. Clarke: Excuse me.
Mr. Jett, don't answer that.

I object to that, your Honor. The motion is very clear.
It says:
'' On motion of Supervisor Fox, seconded by Supervisor
Shaffer, and unanimously carried, the Board voted to amend
the zoning ordinance, as requested by tl1e Planning Commission, by deleting therefrom Division 31, under Subsection
A of Section IX,''
and that speaks for itself.
The Court: The objection is sustained. I think it is very
clear what this intended to delete.
Mr. Bloxton: I will go back to Mr. Clarke's continuous
contention that these minutes are not verbatim, that they are
the opinion of the Clerk as to what transpired, and by a slight
change in the phraseolog'Y as she put it down in the book, it
could reflect a clear intention to do what is reflected here;
whereas, as a matter of fact, this gentleman, who was a legislative member of this body, and everybody else
page 127 ~ present, might have intended simply to get an
opinion from Mr. Hugh Marsh.
Mr. Clarke: Are you trying to impeach your own exhibit
th1tt you put mto the record t
The Court: You can ask him, Mr. Bloxton, if that was the
motion, or if it was not the motion, and he can testify.
By Mr. Bloxton:
Q. Was that the motion, Mr. Jett, that was before the
Board, and did you vote on itT
A. For to delete that particular item Y
Q. Yes.
A. I will have to say that-it wasn't my interpretation of
it, that it was to be deleted.
Q. You didn't understand it that wav, did you y
A. No, sir.
·
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Q. You dkln 't vote on it to accomplish that purpos~, did
,~out
- A. No., sir..

Mr. Bloxton: That's ·all.
Your witness..
The Court: Just a moment.
No questions.
Mr. Clarke.: I thought you asked me to wait.
The Court: I'm sony. I thought Mr. Jett was about to
.get up. That is why I told him to wait :a minute..
page 128}

CROSS EXAMINATION. .

Bv Mr. Clarke:

VQ, Mr. Jett, Mr. Marsh ls the legal adviser of the Bo-ard, is
he nott
A. That is what, as Commonwealth's Attorney, that is what
I interpreted that he would be.
·Q. .And you, along with the other members of the Board,
authorized Mr. Marsh and Mr. :McCandlish to prosecute this
:suit, did you noU
A. That is right.
Q. And this isn't the only case in which they have been.
iemployed to prosecute for the County, is it J
A. That is right.
Q. Or defend f
A. That is right.
,
Q. Now, tell the Court what was your thought as to instructing Mr. Marsh and Mr. l\foCandlish in proceeding with
the case, whether or not it would be as they saw fit as the legal
representatives of the County.
A. That is what we appointed them for, and we had all
the faith in the world that they were going in there to win
the case.
Q. They haven't won them all, have theyf
A. No, they haven't.
Q. But when you instruct them to file a suit,
page 129 } you g·ive them general authority to file a suit, do
you not?
A. That is right.
Q. And prosecute it to a conclusion, to the best of their'
ability, don't you?
A. That is right.

' . J
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'• Q.. After this s-uit was :filed, Mr. M·arsh came \lack to tln$
Board, didn't he 't
.A.. Yes ..
Q.. And told the Board what happened, didn't he!
.A.. Ye~..
Q. And he told the Board because of your resolution of
February 4,, 1953, that he couldn't prosecute· the suit or
couldn't prosecute anybody else under it, didn't he-¥
.A. I'm not sure jus-t the words· that he· brought in,, but something· to that effect.
Q. Well, can you re-fresh yo1:1r memory to the· best of your.
own recollectiGn, sir¥
A. Well, I'd like to refer back to the minutes for something;
] don't remember, and I'm Rot a-going to state something;
I don't remember exactly what happened.
Q.. Let me ask you tllis:.
Did you agre~' with the a:ction that he took so far as the
outcome of this case at the time he made the report to you?
A. Yes; I will agree with that.
Q. In other words, you thoug·ht he had pro:page 130 ceieded properly in the prosecution of this case t
A .. Yee..

r

Q.. Now,~

A. You mean-let me get you right, now-brirrg this down::
You ·meai:i. when the case was dismissedf Now, when the>
case was finished and they had dismissed the case with pre'"'
jmliceQ. ·when they came back to you, Mr. Marsh came I>ack tOl
you and reported as to the outcome of this caseA .. Ye·s.
· Q. -was there any question by you or any other member
of the Board as to his conduct, the conduct of Mr. Marsh and
Mr. McCandlish in the prosecution of the ca:se?
A., Not at the time be came back and told us the case had
be·en dismissed.
Q. At the time it came· in yonr mind was when you got
a letter of February 13th, from Mr~ Field r
.A. Somewhere along there. I don't remember:
Q. Mr. Field criticized the Board for the resolution of
February 4, 1953t
A .. Yes.
Q. That is when you took the- action, and Mrs. Wilkins
said this, she stated that it seemed to· her "that there is on
record a motion passed by this Board which she believes was

'

\
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in error, and in view of this, would like to offer
page 131 ~ for adoption the following resolution.''; that is
when that came up, wasn't iU
A. I think so.
Q. And there were other people there condemning the Board
for the resolution of February 4, were there not?
A. I don't recall whether it was or not.
Q. So far as you know of it, the letter of April 13th from
':Mr. Field was the only thing that came to the Board Y
A. That is the only thing I can recall that did.
Q. And it was pursuant to that action that you then voted
to repeal it, wasn't it?
A. Yes.
Q. Now, let's get back to February 4th, the action then, for
a moment:
You said that was not your intent, to vote on this resolution?
A. It wasn't my intent to vote on that resolution if it was
going to delete the section of the ordinance. that it called for.
Q. Now, the minutes are not written up as of that day, arc
they?
A. No, I wouldn't say.
Q. Were you present at the next meeting after February
4th when the minutes were again read and approved?
A. I suppose I was. I haven't missed but one.
page 132 ~ Q. Well, you heard the minutes read as of that
time, didn't you Y
A. Yes.
Q. And you voted to approve them on that date, didn't you?
A. I wouldn't say that, either. Refer back to the minutes.
I don't-I can't keep all these minutes in my head, month
after month. I can't say whether the minutes were approved
as read, or whether there was an amendment to the minutes.
I can't answer them questions.
Q. Well, let's see if we can g-et itA. Was it approved as read?
Q. I show you the minute book, No. 20, which shows first
the February 4, 1953, meeting minutes, and the next meeting
as of February 11, 1953, and ask you, Mr. Jett, if the minut~~
of February 11th, of that meeting, shows that the minutes of
February 4th were read and approved bv the Board.
A. Yes (examining volume).
..
Mr. Epaminonda: Before he answers that, just a moment.
Was that introduced into evidence, that part of the minutes
that he is looking at?

..
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Mr. Clarke : I am conducting cross examination. You put
in evidence, and I will putMr. Epaminonda: I will withdraw that. Go
page 133 ~ ahead. ·
The Witness: What was your question f
By Mr. Clarke:
Q. My question was : On February 11th, didn't the County
Board apprQve the minutes of February 4th 7
A. Yes.
Q. And if the resolution as offered by the complaint was in
the February 4th meeting, you heard it made on the 4th, and
again ra ti:fied o~ the 11th ; is that correct~
A. Yes.
·
Mr. Clarke: That is all.
RE-DIRECT EXAMINATION.
By Mr. Bloxton:
Q. Now, Mr. Jett, you have said that at the time Mr. :Marsh
reported to the Board of Supervisors that the injunction suit
had been dismissed and that he could not prosecute an action
so long as this resolution was standing, Mr. Marsh did not
explain to the Board at that time that the action had been
dismissed with prejudice, and no further injunction actions
could be brought, or anything like that, did he Y
A. I don't recall when the case was dismissed. I recall
him, -he g·ave us notice that the case lmd been dismissed, but I
don't recall that he said it bad been dismissed with prejudice.
Q. In other words, there was no-it wa ~ not he fore the
Board at that time, that this action had been dispage 134 ~ missed with prejudice so as to preclude the County
from ever-the Board of Supervisors from ever
enforcing this zoning?
A. No~
Q. That was not before them.
Then, when you say that the Board never expressed any
dissatisfaction with the situatfon as reported to Mr. Clarke,
you didn't have the whole situation before you, did you?
A. That's right.
Q. You have stated, Mr. ~Jett, that it wasn't your intention
to vote on an ordinance or resolution which had the effect of

/
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repealing Division 31, Subsection A, of S·ection IX, and that
you have also indi~ted that you know that has to do with
similar use,. and so forth, under the .zoning ordhmnce.
A. That's right.
Q. Now, at the time you ~cted on this motion 0£ Mr. Fox,
I wish you would consider your answer carefully Qn this
point, wa_s there any specific. intention on your part. at the,
time you cast that vote to repeal this ordinance, this particu~
lar part of the ordinance, when, as a matter of fact,. you
knew that the County had employed counsel who were then
about to prosecute an injunction suit to enforce it Y
Mr. Clarke: Don't an~wer that .
I object to it. lviy objection goes to the same thing that he
is asking now, what his intention was.
H-e voted on the ordinance. ~Ir. Bloxton is trypage 135 } ing to impeach his own witness.
The Court: Objection sustained. l don't thin)t
he should answer that.
Mr. Bloxton: Thnt 's all, Mr. Jett.
The Court: Gentlemen, this case has to be adjo11rned. at
this time.
Mr. Bloxton: I was wondering-Mrs. WilkinE;J is. here.
The Court: I would like very much, Mr. Bloxton, to accommodate you, but I received a telephone call frQm Pri,ice
··wmiam this morning which made my presence over, there
practically imperative, and I haven't gotten ther~ yet. I
have got to get back to Prince William.
Now, unfortunately, I have a jury coming in here torµo~row.
( There was discussion off the record.)
1

Mr. Clarke: If your Honor please,. I have one que~tion
to ask Mr. Jett, and won't call him back, unless the complainant wants him, if I may.
The Court: All right.
Mr. Clarke: Mr. Jett, will yon come back to the stand,
please?

RE-CROSS EXAMINATION.
By Mr. Clarke:
Q. Mr. Jett, I understand that Mr. Marsh did not report
that this. suit had been disrp.issed with prejudice?
page 136 ~ A. I d1dn 't understand that he did at the time.
I don't recall that he did.

9o
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Q. But he did: tel1 you this;, didn''t he:- He told you- as long:
as the February 4 resolntion stayed on the books, he- co.uldn 't

prosecute· anybody under that section, didn.'t he.Y.
A. Yes ..
Q. He told yeu- that that day,. didn't he f
A. Yes.
Q. And w.d you doi anything then on that da-te about this;
thing!·
A. I don't. remember tliat we· did..
Mr. Cfarke·: That "s all.
Mr .. Bloxton :. One final question,. Mr: J e1:t. .

FURTHER RE-DIRECT EXAMINATION..

By Mr. Bioxton :Q. You don't remember, do yon,. whether. or· not that report
was made on February 4th by Mr. Marsh, or April 15th; do,
yon remember wnether it was made on either one- of thosea
specific dates Y
A. No,. I don't.. I couldn't teU you whfoh date· it was· madeon.
Q. It might ha:ve· been m'ade- on .April 15th,. 1953·, is that
not correct f
A. That's riglit, yes. I d'on't keep the dates of those..
Q. On April 15, 1953, the Board of Supervis01·s;
page 137 ~ did repeal all actions that had be·en taken previouslyMr. Clarke: The resolution speaks for· itself, Mr.. Bloxtorr_
Mr. Bloxton: That's all.
Mr. GJiarke :. That's all,. Mr .. Jett..
(The· witness Ieft the' stand.)

The Court: All right, gentlemerr..
(Whereupon, a:t 5 :30 o '"clock p. m., the hearing of the af>ove·entitled matter was continued to 10 o'clock a. m., November
9,, 1954.)
JOHN G. EP AMINONDA
Of Coyn~el for Board 0£ Sup·e·rvisors;
4Jf Farrfax County, Va..
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Seen and endorsed.
ALEX MONCURE BLOXTON
Counsel for Board of Supervisors of
Fairfax County, Va.
BALL & McCARTHY
By PETE J. KOSTIK
of Counsel for Virginia Concrete Co.
( on back)
page 138a ~ The within transcript was tendered to and received by me at Fairfax, Virginia on March 8,
1955, and signed by me on March 9, 1955.
ARTHUR W. SINCLAIR
Judge of the Circuit Court of Fairfax
County, Virginia.
Received this 10th day of :M:arch, 1955.
Deputy Clerk.
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Fairfax, Virginia.
Friday, 3 December 1954.
The above-entitled matter came on for further hearing
before the Honorable Arthur W. Sinclair, a Judge of the
Circuit Court of Fairfax County, in Circuit Courtroom No.
2, Fairfax County Court House, Fairfax Virginia, commencing
at 10 :45 o'clock a. m.
Appearances: On behalf of the Board of Supervisors of
Fairfax County :
Alex. Moncure Bloxton, Esq. and John G. Epaminonda,
Esq.
On behalf of Defendant Virginia Concrete Company:
Andrew W. Clarke, Esq. Frank L. Ball, Esq.
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.A. nnie 1Wilk ins.
page 139}

PROCEEDINGS.

The Court: Let us go ahead with the merits.
Mr. Bloxton: We will call Mrs. Wilkins.
Thereupon

ANNIE WILKINS
was .called as a witness and, having first been duly sworn,
was examined and testified as follows :
DIRECT EXAMINATION.

By Mr. Bloxton:
Q. Will you state your name, please!
A. Annie "'Wilkins.
Q. Mrs. Wilkins, are you a member of the Board of Supervisors?
A. Yes.
Q. Were you such a member on the 4th day of February
1.953?
A. Yes, sir.
Q. Were you in attendance on the Board, l\frs .. Willdns, on
that specific date, February 4, 1953, on which day a motion
was instituted by Supervisor Fox relative to amending paragraph 31 of Section IX(a) of the Zoning Ordinance¥
A. I was present.
Q. You were present?
A. Yes.
Q. I mean February 4.
page 140 } A. On February 4.
Q. You were present on February 4!
A. Yes, I think I was-as I recall it.
Q. Will, I will read to you a motion, Mrs. W1Ikins :
'' On motion of Supervisor Fox, seconded by Supervisor
Shaffer and unanimously carried, the Board voted to amend
the Zoning Ordinance, as requested by the Planning Commission, by deleting therefrom division 31, under Subsection A
of Section IX, provided the same met with the approval of
the Attorney for the Commonwealth.''
Do you remember such action as thatf
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A. I remember a discussion of amending, the possibil.ity
of amending Section 31. I don't believe that such action
was taken.
Q. You don't believe such action was taken 7 Would you
tell tho Court1\fr. Ball: No action was taken on that resolution t I
don't think this lady ought to be allowed to come in and
eontradict her own minutes, minutes which show what happened.
The 'Witness: I think the minutes are in error.
Mr. Ball: What is your theory for this Y
l\:Ir. Bloxton: I would like at this point to point out to the
Court that where a writing or minutes of a corporation, a
public organization, or anything else,, are ambipage 141 } guous or subject to difficulty in interpretation,
that evidence to prove the true meaning of what
was done is admissible.
It is a broad rule that when the terms are ambiguous, the
true intentions of the parties are not ascertainable, it is admissible to prove- ·
The Court: I think that is true. I don't argue that, but
this is a resolution.
Mr. Bloxton: We say, your Honor, that this motion is ambiguous, and we say that it is ambiguous for a number of
reasons.
First, the testimony previously introduced shows that the
recorder did not purport to take down the minutes word
for word; that she put down her own understanding of the
sense of what was done.
"\,Ve also say that this particular motion is ambiguous for
the reason for it is an attempt on the part of the Board of
Supervisors to delegate authority to the Commonwealth Attorney to legislate for the Board of Supervisors, that much is
patently apparent on the face of the resolution.
Second, that there has been no evidence that there has been
any publication of that notice in regard to amending any
zoning order, and we expect to show that there was none,
and that on its face, again, makes the motion ambiguous and
meaningless.
We believe that evidence is proper and pertinent
page 142 } that would explain in any manner just actually
what was before the Board and what was voted
on by way of explanation of the action of the recorder in
dealing with this particular resolution.

too
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By Mr. Bloxton ~
Q. M:rs.. Wilkins,.-

Mr. Ball: Wait a minute. I have got somefhing to say..
If your Honor please, I cannot imagine a!lything bein~ less
ambiguous, any language) than that resolution .. There 1s not
a single ambiguous word in it,. and I cl~ not t~1;tk that Mrs.
Wilkins would say that there was anythmg ambiguous.
Now., if' there' is something in the resolutfon that is ambio~ous
if there is· any ambiguity, it would be on the face of
0
it it co~ld not be anywhere else, in the first place ..
'In the second place, that is not the record of the recorder ..
That is the record of this Board, and that is ,written down
and approved by the Board, being its own minutes, not what
the recorder recalls at all, and the record shows that the
Board ratified and approved those minutes j,ust. exactly as
read.
Now, I am sure that Mrs. Wilkins is a very intelligent ladyI have always: understoo~ tnat,. and I don't think anybody
will deny that-but I am surprised that at this stage of the
proceedings, where there is not only a charge of
page 143 f fraud against our folks in veiled languag·e--but
now they are trying to bring in a witness to prove
fraudr to prove that the recorder did not even record the
minute·s~I don't see any bounds to it-but when you come
right down to the basic facts, what do you find Y
Here is a minute of a publfo board. It is plain, there is :no
~mbiguity, the1:e is nothini ambiguous in the sl~g~test degree~
1t uses the plamest English language. Also, 1t 1s an actual
minute of the Board ..
Now, for a Board member to come in and contradict their
own m~nufes, a resolution not only passed, but showing that
a particular number was present and voted for it-but in
addition to that, that a particular number was there when
the same minntes were ratified and approved, if that is permitted, then nothing would be sound.
I mean, the actions of the Board and minutes could never
be s'Ound and be. relied on, and in the interest of procedure· it
ought to be demed.
But, more than anything else, this is a public board which
speaks for its minutes. The minutes were plain, they were
passed and approved, and no one member of that Board no
one from that body, should be allowed to come in here 'and
eontradict those minutes, unless there is a deliberate charge

"'··~
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of fraud and no other means are open except on a
charge of fraud.
·
Mr. Bloxton: If your Honor please, our position is that we feel that the position of the defendant is this:

page 144

~

Apparently they say that 110 matter how misled or at least
mistaken Mrs. Bicksler may have been, and she more or less
indicated that she felt as a recorder she was not required
to take down every word as it transpired, and that she was
not doing that, and she was merely entering into the record
the sense as she understood it of what was transpiring, and
now Mr. Ball is saying, in effect, that no matter how ridiculous
or how absurd an action taken by the Board might appear on
the face of the minutes, that not one word of evidence can be
introduced to explain actually what took place.
This is not to contradict the minutes, but to explain the
minutes, and that is what we propose to do.
The Court: Those minutes, on the face of them, do not
call for an explanation. I agree and I will sustain the objection.
Mr. Epaminonda: Note an exception to the Court's ruling.
The Court: Certainly.
Mr. Bloxton: And do I take it that the ruling of the Court
precludes any explanation whatever of the minutes?
The Court: The objection is sustained.
Mr. Bloxton: We have noted exception.
By Mr. Bloxton:
Q. Was the Commonwealth Attorney present,
Mrs. Wilkins, on the day when this took place Y
A. No, sir.
Q. He was not present 7
A. No, sir.
Q. Was any copy of these minutes, these purported minutes
of the Board, ever presented to the Commonwealth Attorney?
A. As far as-I don't know. I doubt that it was, but I
don't know.
·
Q. Do you know whether or not Mrs. Bicksler kept a record
at that time ofA. She took notes.
Q. She took notes, you say? Do you know whether she
transcribed her notes 7

page 145 ~

Mr. Ball: Your Honor, that is all in evidence and already
testified to.
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Mr. Clarke: If your Honor please, so the record might
be clear on that, Mrs. Bicksler did not testify she did not
write the resolutions properly and verbatim, as made. .
· She testified that the arguments that preceded the making
of the resolution, she did not write down what everybody
had said, but at no time bas she said she did not write down
verbatim what the resolutions were.
·
Mr. Bloxton: The record is definitely clear and
page 146 ~ contradicts your statement.
Mr. Epaminonda: The record speaks for itself.
The Court: I recall Mrs. Bicksler 's evidence.
By Mr. Bloxton:
Q. ·were you present, Mrs. Wilkins, on April 15, 1953, at the
time the Board undertook to rescind the action taken in
Ji,ebruary-

Mr. Ball: Your Honor, I object to any question as to what
happened in .April of 1953, because this is not and cannot be
retroactive, and it has no effect whatever on the question
involved.
The Court: Objection overruled.
By Mr. Bloxton:
·Q. ·were you present at that time f
A. Yes, sir.
Q. And I will read to you from the minutes of the meeting
of that day of the Board of Supervisors, on Wednesday,
April 15, 1953 :

"* • • at which meeting all the members of said Board
present by unanimous vote adopted the following· resolution:
'' '·whereas the minutes of the Board of the 4th day of
February, 1953, show the adoption of the following motion:
'' 'On motion of Supervisor Fox, seconded by
page 147 ~ Supervisor Shaffter and unanimously carried, the
Board voted to amend tbe Zoning Ordinance, as
requeRted by the Planning Commission, by deleting therefrom division 31, under Subsection A, of Section IX, provided
the. same met with the approval of the Attorney for the Commonwealth.'

/
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u '"Whereas th~ Board is of tl1e opinion that said action.
:and motion should be revoked and rescinded, now, therefore be it resolved by this Board that aforesaid motion
adopted by this Boarl the 4th day of F~bruary, 1953., be and
the same now hereby is revoked :and rescmded.., '"

You were present at the voting at that time t
A. Yes.
Q. ·would you tell the Court, Mrs. Wilkins) just what the
moving cause or what reason the Board had at this time to
l1ave further action in tbis matter rescinding the action of
February 41

Mr. Clarke: Your Honor, isn)t Mr. Bloxton trying to get
in through the back door over the objection your Honor ruled
onf

The Court: It appears so to me.
Mr. Clarke: He wants to explain. If the resolution does
not speak for itselfMr. Epamiuonda : If the Court please, the
page 148 } question is not to contradict, the question asked of
the witness is not trying to contradict what was
-passed by the Board or anything like that, what appears on
the face of it, but it just merely goes to the intent, and certainly the intent of a legislative body and agency is permissible. It is not going through the back door or anything like
that, as argued by him.
.
The Court : ,Yell, doesn't the resolution just read show
its own intent?
Mr. Epaminonda: No, not necessarily. There was a motivating force behind it.
Wh~n Congress pa~ses a law, they lmve reasons for it, and
sometimes you g·o belnnd the reasons to explain the act passed
by Congress; or in this case, by the Board of Supervisors.
Mr. Ball: That is when there is ambiguity. There is no
ambiguity here.
Mr. Epaminonda: It is ambiguous.
The Court: The determination of whether a law is good
<>r bad depends on the intent, does it?
Mr. Epaminonda: No, I am not saying that.
I~ the first place, the Board of Supervisors could not
rescmd an ordinance of the County unless it is done under the
lawThe Court: I think we all ~<r.ree on that.

/
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Mr. Epaminonda:: And tliat rescinding alon~
imply· an ambiguity..
The Court~ No.
..
Mr. Epaminom:la: The members of the Board felt 1t should!1
lie rescinded and this·. motiorr ~tempts to do t~at, _and cer:..
tainly we ought to go behind !he m!ent ?f the legislabv~ body,,
which is the Boa:rd of Supervisors rn this case, and I tinnk the
witness ought fo, testify as fo what wa:s th~ intent, the motivating cau.s-e~
.
. .
., ...
The Court : I tlu:nir tius 1s a: side issue.
Mr. Epaminonda: Probably. so, but t~e- de~end'arrts nav&
'brought this· rrp, not the complainant, and that 1s why we are. .
. .
.
bringing· it up.
If your Honor feels that this 1s a side issue and not pertinent to the cause and disregards it, we· will withdraw thei
question an:d withd1-aw the-witness..
The Court: Well, I feel that way right naw.
Mr. Bloxton: If your Honor please-, the pleadings shaw that
the defendant expects to base hhr defense on the theory that.
if there was a mistake, there was a mistake of the complainants themselves.
The Court: Did they attempt to put in evidence·f
Mr .. Bloxton: . Their pleadings show they would do it..
Tb.e Court:. Tl:l'.(nr. there is no reason why y~nJ cannot put
on rebuttal.
·l1Ir. Bfoxton: Tli:at fs correct, but-·
page 150 f Mr. Clarke: You can put on rehuttuI..
Mr. Bloxton: We can presume that they are'
going to attempt to prove- what they allege.
The Court: Suppose they don't prove what tliey aliege?
Mr: Bloxton ~ If they don't prove what they allege, then'.
certamly we are not precluded from assuming tha:t they area
going to prove it and put on proof, and while we have this
w1tness here, t~ show a. defense to that-we are arguing this:
case· on the· basis of a bdl of complaint and answer a:nd replication.
The Court~ I think you are ge"fting away from the· issue,,
frankly.
Mr. Bloxton.: Well, your Honor, if we a-re to, accept that
fts face, as is, without any explanation of intent-well I guess
your Honor has listened to arguments by the hour f~r hours:
on end, goin~ hack and directed to the intent of' the- Leo·isla!ure of !he .:state of ~irginia, trying to determine what was
ln the mmds ~f the Legi~lature at the. ti~c. when they enacted" a
statute; and 1f the· Leg1slature of Virguua passes· ambiguous

pager 149'
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statutes that cannot be understood clearly and distinctly in
every phase, how can the Board of Supervisors be expected to
pass theirs without any ambiguity whatever, insofar as the
understanding and the leg·al purport of the words used aref
Mr. Clarke: If your Honor please, Mr. Bloxton
page 151 ~ can talk for weeks if the ~ase is opened ~n this
point. We are here on one issue, and there 1s only
··
one issue that we are here for.
The Court: The objection is sustained.
}
Mr. Bloxton: We object to the action of the Court in sustaining the objection, the objection to the examination of this
witness to show the intent of the Board of Supervisors at the
time they passed the resolution under date of April 15, 1953,
to rescind prior action.taken February 4, 1953.
Mr. Ball: I hate to comment, but I don't think it is necessary to make a speech in taking an exception. I don't think
the record ought to be encumbered.
Mr. Bloxton: l\Ir. Ball, you are in a poor position to complain on that score.
The Court: .Let us go ahead.
By Mr. Bloxton:
Q. Now, Mrs. Wilkins, were you present at the Board on
February 5, 1953-I mean August 6, 1953, at which time I
appeared before the Board and presented to the Board certain
11appenings in relation to the injunction brought in 7
A. Yes.
Q. I will read to you, Mrs. ViTilkins, the minutes thatMr. Clarke: Are they in evidence, Mr. Bloxton?
Mr. Bloxton: I believe so, but I want to refresh her
memory.
page 152 ~ l\fr. Clarke: All right. I just want to make
sure they are in the record.
Mr. Bloxton: (Reading)
'' Mr. A. M. Bloxton, Attorney, appeared before the Board
and advised that he was not able to proceed with his injunction
suit against the Virginia Concrete Companv because of the
fact that the recent case, which had been· handled by Mr.
Robert J. McCandlish, Jr. and Mr. H.B. Marsh, Attorney for
the Commonwealth, had been dismissed bv the Court ,-with
~rejudice' and that the hventy-one dayg during which correction could be started had been passed before he became aware
of the nature of this dismissal order.
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''Mr. Bloxton explained to the Board that he was asking
correction of this dismissal order, with approval of the Board
of Supervisors, on the grounds that counsel for the Board
had not consulied with their client prior to ag·reeing to the
dismissal 'with prejudice' order and asked for an expression on the matter.
i 'After a general discussion on motion of Supervisor ,vnkins, seconded by Supervisor Jett and unanimously carried,
Mr. Bloxton was authorized to file a bill on behalf of the
Board in connection with the Virginia Concrete Company
case for the purpose of seeking a.. correction to the recent
court order, in which this case was dismissed 'with prejudice'
on the grounds that counsel for the Board acted without consulting the client in agreeing to a dismissal 'with prejudice',
the correction to be sought is to change the wording 'with
projudicc' to 'without prejudice'.''
By Mr. Bloxton:
Q. After a general discussion, Mrs. ,vnkins, a motion was
made by you. Do you have a definite recollection as to what
the substance of the discussion was i
page 153 ~

Mr. Clarke : If your Honor please, we want
to object.
The Court : You just read the motion.
Mr. Bloxton: Yes, and the motion says that after general
discussion, Mrs. Wilkins stated so and so, and then there
was discussion by members, by the terms of the minutes of the
Board itself, they would indicate that there was a motion
and I think that the discussion would be pertinent.
The Court: The objection is sustained.
Mr. Epaminonda: No more questions.
Mr. Bloxton: No more questions.
Mr. Ball : No questions.
Mr. Clarke: No questions.
(The witness left the stand.)
Mr. Bloxton: That is our case, your Honor.
Mr. Clarke: We will call Mr. Shaffer.
Thereupon

-~----
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was callBd as a witness and, havi1~g been first duly .sworn,
was examined and testified as follows!

DIRECT EXAMINATION..
By Mr.. Clarke.:
Q. 1¥ould you kindly :state your full name and residence,
please f
- A. Arthur I. Shaffer, RFD 5., Telegraph Road, Alexandria,
Virginia.
page 154 }- Q. Are you a member of the Fairfax County
Board of SupervisorsY
·
A. Yes., sir.
Q. How long have you been a member!
A. Seven years.
Q. Now, Mr. Shaffer, calling your attention to the legal
representative of the Board~ who is the leg-al representative
of the Board?
A. At the present time Y
Q. Yes, sir.
A. Commonwealth Attorney Marsh.
Q. Now, as a member of the Board, what has been the policy
of the Board with reference to ref erring legal matters to Mr.
Marsh, and what authority do you give to Mr.. Marsh to dispose of those legal matters f
Mr. Epaminonda: I object, if your Honor please, to that
<JUestion, because what the duties and powers of the Commonwealth Attorney are, those are spelled out in the law. It is
not what the Board of Supervisors or what this particular
member will give to the Commonwealth Attorney. The Court
-ought to take judicial notice of that fact, that it is not within
a member of the Board to testify to that.
:Mr. Clarke: If your Honor please, the very basis of this
suit is that a mistake was made on the part of Mr. Marsh and
1\fr. McCandlish in not going back to the Board of
page 155 }- Supervisors and getting their consent to dismissing this action which was previously started and
:filed.
I am asking l\tI r. Shaffer what has been the policy of the
Board, I have got the rest of them, I have got two or three
of them tog-ether-what has been the policy of the Board in
handling of legal matters. That is what I want to know· the
specific duties of the Commonwealth Attorney are enumer~ted,
and that says that he shall be the legal supervisor.

,~·~ /
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The: Court:: Ob~ction: ove1:rule·d..
Mr. Epaminonda :. Note:. an. exceptfon-:
.
Mr.. Bloxt0-n :. I would. like an. exceptio.n: t@1 tlie• ruling of'
filie <C@url..
•~ <marke:: Da yCinX- wauf to, mrsw.er· that,, or- wo.uW yom
mther have' it read a:gaiu t
The- Witness::: I be1iev.e· it. might be- be·tter· to, have- it reoo-

'rhe· Witrress :· Following- the: policy of the: B.oardr, we- take~
flie.· Common.wealth. Atto.rne.y's. adv.ice·-

By !ifr.:. Cfairfor ~

_
Q~ No.w, in tlie· seven years- yorr nave' oeerr cm the- Bmud',,
you Jiave· o·b'served referred to Mr. Marsli and sometimes a:s1ocia:te- cotmsel with Mr. Marsh,. many luga:l matteTs~. n.a:ve· yQu t
A.. That is- right ..
page 15(;i' f· Q.. In those· cases,, have you g·iven fo Mr~ Marsk
and his· a-ssoefate counsel, genernl autno:rity to,
disvose· of' the case, as. they sa.-w :fit in tlieir- miml. t"

l\fr. Epaminorrdtr ~ If yotrr" Honor- piea:s-e,. I want fo object
fo that question for- tiriS' ~impie reason::
The Commonwea:Lta Att@rney,, at the last hearing,. testi:fred!
in tbfs case· ss fo whether or· not he: had t:ne· a:utirority from
tne·· Board to· dismiss· Et case· witir prejnciice, and if I remember· correctly,· he- s·aid nO'.,
The· Commonwealth Attorney nacT Rlrea:dy testified to: that,.
that he· did not have antnority, and· that fa the very coreof thfs mrse, the issue of· this. case:,. wnether or- not tney dismissed this case with prejudice, without autI1ority r and therea
is' fe·stimo'lry to, tliaf (rlf~ct" timf he· mid they did not. have· autho-rity~
Mr. Ball: You misunderstood. Ifa dfd rrof use tI1e· word
"prejudice,,,· and nowher{! did Mr. l\farsb state
did not
have· authority and nownere did Mr. McCandfiS'h state- hesaid he understood he had authority ..
The Court : Their' testimony wa:s: tilcy did not go to the
B'oa:rd for· prior approval.
Mr. Bfoxtorr: And also J\fr. Marsh said he baS'ed his action
45n the premise he had the same rignt to consent to the dismissal of this· decre·e without authority,. the same as. in. criminaI

ne
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·
cases, where there is a nolle pros., and Mr. Mcpage 157 ~ Candlish said he had authority, under his· general
authority, to dismiss.
What they are trying to do now, they are trying to get
this member of the Board of Supervisors to say that they
have given him blanket authority and they are flying directly
in the face of the admissions of Mr. Marsh and Mr. Mccandlish.
The Court: The oojection is overruled.
Mr. Epaminonda: Note an exception.
Mr. Clarke: Read the question back.
Mr. Epaminonda: If your Honor please, may I take
another objection, for the simple reason that this is a blanket
question.
The Court: You can make an objection, but I do not think
that both of you can make objections.
Whoever does the cross examining will have to make the
objections. I c::innot have you both doing it.
By Mr. Clarke :
Q. Mr. Shaffer, will you answer the question?
A. Usually, what the Commonwealth Attorney approves as
he sees fit, it has been our policy to accept.
Q. Let me ask you this question, Mr. Shaffer:
In any other previous representation on the part of the
Board by Mr. Marsh or his associates, has he ever come back
to you prior to the disposition of the case and found out what
you wanted done?
page 158 ~ A. He probably has. I don't recall-at one time
he asked or advised to take the next stepQ. That was whether to appeal or not appealT
A. That is right.
Q. Now, Mr. Shaffer, do you recall Mr. Marsh coming to
the County Board and making a report op the outcome of the
Virginia Concrete case, I mean the Board of Supervisors
i·. the Virginia Concrete Company, in April, 1953?
A. I don't recall at the present time.
Q. You don't recall Mr. Marsh coming to the Board and
telling you that?
A. At the present time I don't recall.
Q. Do you recall learning what the outcome of the Board
of Supervisors case against Virginia Concrete Company
was¥
A. Yes, sir.
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Q. Where did you learn that information Y
A. I think I learned it before we got the order on it.
Q. You mean immediately following the conclusion of the
case?
A. No, I think it was three or four days before the next
meeting of the Board.
Q. After the case had been concluded?
A. Yes, sir.
.
Q. Do you know-strike that.
page 159 ~ Mr. Marsh is usually in attendance at the Board
meetings; isn't that right, most of the time?
A. Yes, sir.
Q. After you knew the outcome of the Virginia Concrete
case, did you interpose any objection as to the outcome of
that case as to what Mr. Marsh or Mr. McCandlish should
have done?
A. You mean I, personally, or the Board Y
Q. Yes, sir, you, or anyone on the Bot-.rd.
A. I don't think I did at the time.
Mr. Clarke: That is all.

CROSS EXAMINATION.
By Mr. Bloxton:
Q. Mr. Shaffer, I believe you testified you were a member
of the Board of Supervisors; is that correct f
A. Yes, sir.
Q. Do you understand that you act as a trustee in tliat capa.
city for the people of Fairfax County Y
Mr. Clarke: I object. He is asking Mr. Shaffer a question
on law.
Mr. Bloxton: I am asking a question of what his understanding was as to his responsibility as a representative of
the people.
Mr. Clarke : You said '' as trustee'' of the people.
Mr. Bloxton: As a representative of the people.
page 160} By Mr. Bloxton:
Q. Would you answer that way?
The Court: You want to know what his duties are f

/
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Mr. Bloxton ! No, I want him to state his understanding
'Of his responsibility to the public of ]fairfax County as Supervh,or.
The Court: Do you mean, J\fr. Bloxton, that you are ask ..
ing·Mr. Bloxton ! If he says he feels he is obligated to act for
them as an agentMr. Clarke: Do you want to answer for himt
Mr. Bloxton: If he ·feels he can go on his own at any time
be pleases and do what he wishes, irrespective of the interests of the public.
·
· Mr. Clarke: If your Honor please, I don't see why Mr.
Bloxton does not confine himself to the issue before the Court.
There is only one issue.
The Court: Let me ask you, Mr~ Bloxton, 'it would indi~ate to you that he does not have any interest in the people

of Fairfax1\ir. Bloxton: I mig·bt point out this, your Honor, at this
point, that cross examination is very broad in its latitude and
it has· for its purpose the delving into the truth and the
veracity of the witness as to what he has testified on direct
examination, and where it sl1ould follow up and
page 161 } be responsive to the direct examination, it is not
confined entirely, when it becomes a test of the
witness's understanding and comprehension at the time he
testified on direct examinationMr. Clarke : Just a minute. Are you trying to show fraud
<>n the part of Mr. Shaffer.
Mr. Bloxton: You are trying to heckle me.
. Mr. Clarke: No, I am not trying to heckle you. I am try..
mg to find out.
Mr. Epaminonda: Stop using the word ''fraud.''
Mr. Clarke: You introduced that.
The Court: Just one moment. I want to tell you gentlemen, all four of you, that I am tired of the way this case has
been going. I think that if it is not ended-and I am getting
very tired of these exchanges back and forth between attorneys
in this case, and I want you to remember it.
Mr. Bloxton: I would like for you to look their way, too,
vour Honor.
~ The Court: I am looking at you particularly, Mr. Bloxfon,
and I am also speaking· to the other three counsel.
Now, suppose you answer my question that I had begun:

_
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Has Mr,, Shaffer said anything on direct examination tha'C.
would indicate to you that he does. not have the· interest of the?
people of Fairfax at heart!
Mr. Bloxton:. Yes,. he has ..
page 162 r The Court: All right, sir_. I will permit theanswer..
Mr. Bio:x.ton: And may I state·· what he said that indicates;
it?
The Court : Net. Ask the question..
Mr. Ball: May I interpose an objection, if your Honor
please!
This is their client, the client on the· stand. He represents;
the Board of Supervisors, and I don't think he has the right
to cross examine his own client.
Mr~ Bloxton: Well, Mr. Ball, f 0-r your enlightenment,. he~
is vour witness,. andThe Court: Go ahead and ask the question,. Mr. Bloxton~

By Mr. Bloxt0n:- .
~Q. Mr. Shaffer, is· it your understanding-strike that.
What iA your nnderntanding of your responsibilitie·s to the
citizens of Fairfax County as a member of the Board!
A.. To represent the people's' interest to the best of my
ability and knowledge.
Q.. And to act for them;. is that coITect t
A. Yes, sir.
Q. Now, you have testified, :Aifr. Shaffer, that it was· yotrl"'
nnderstanding that :Mr. Marsh, Commonwealth Attorney, was.
the legal adviser to the Board;. is that correct f
A,, Yes, sir.
page 163 } Q. Did you mean by that that Mr. :Marsh had
bhtnket authority to legislate for the Board or to,
assume any prerogatives or rights of the Board f
A. .. He usually advised us and gave- us advice on different
cases as to the outcome and what we should do next.
_Q. But whether a case which was· instituted by the Board
of Supervisors wa:s dismissed or whether it was prosecuted,
is that a responsibility of Mr. Marsh's, or is it a responsibility of the Board of Supervisors f
A. The Board of Supervisors. He could advise us,,
Q. He could advise you, that is rig·ht, but did you nnder~tand that the .Board of Supervisors extended him a blanket
authority to dismiss or prosecute· or whatever be wanted f
A. Usually the attorney does it, if he feels it is proper'I
h~ gives the Board a report.

/
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·Q. Is that what Mr. Marsh, in fact, is in the habit of doing?
A. Most of the time, in his day-to-day advisory responsibiiities.
Q. Is it your understanding, then, that that Mr. Marsh had
authority to dismiss this case with prejudice, without consulting?
A. In his legal capacity, if he saw fit, why, I would say
yes.
page 164 ~ Q. You felt that he had the authority and it
was none of your responsibility, what he did?
A.. Of course it is part of my responsibility; yes, sir, I don't
<hmv that.
Q. You don't deny it was your responsibility?
A. My responsibility; yes, sir.
Q. Then why did the Board not ask that legal adviser to
report back to them how this case was being handled and what
was being done with iU
A. At the time-it has been sometime, and I don't recall
what we done or what he said.
Q. Now, I believe you said, Mr. Shaffer, that you knew the
outcome of this case before there was any report made to the
Board of Supervisors ; is that correct?
A. Yes-you get it from the newspapers.
Q. Did you know this case had been dismissed with prej nd ice so that no further action to enforce this ordinance
could ever be prosecuted?
A. I knew it afterwards; yes, sir.
Q. You knew it afterwards. When did you know it?
A. As I said before, several days.
Q. You mean before or after Mr. Marsh made his report?
A. I stated here before in this courtroom this morning, it
was several days after the case, when I .finally got the outcome of it.
page 165 ~ Q. And you got your information from the
newspapers!
A. The next day, when I bought the newspaper.
Q. And did the newspaper say the matter had been dismi~sed with prejudice?
A. I do not recall that, offhand.
Q. In fact, you don't know whether it was dismissed with
prejudice or whether it was dismissed without prejudice, do

you?

A. I knew later; yes, sir.
Q. When did you know later?

.
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. A. When I got to tbe courtroom and got the definite meanmg.
Q. From whom did you get it definitely t
· A. Mr. Carper and Mr. Marsh.
Q. You got it from Mr. Marsh 1
A. He finally advised the Board.
Q. Mr. Marsh, Mr. Shaffer, testified in this case and said
he has never advised you gentlemen this action had been
dismissed with prejudice, so no further prosecution can be
ltad ; he said he never told you.
A. I will have to take the records and find out.
Q. Then you are not quite sure what he told you Y
A. At this time-how long ago has it been 1 It has been
over a year, and I certainly don't recall.
Q. But did you state on direct examination that
1mge 166 ~ you knew exactly how this case was dismissed,
in response to Mr. Clarke Y
.A. Yes, I understood it was dismissed, but at the same
time, the legal consequencesQ. You mean you did not know the meaning of "with prejudice" and "without prejudice"?
A. Yes. And I finally found out.
Q. You finally found out from Mr. Carlson.
Did you make any report or anything to the.Board of Super_
visors of your findings in this matter? Did you ever raise this
question 7
A. I don't recall.
Q. You don't know whether you did or not 1
A. I don't recall. I possibly did, but I don't recall.
Q. "\Vell, now, if you had discovered, Mr. Shaffer, that this
case had been dismissed with prejudice, and that, as you say,
the legal effect of which was to forever preclude the enforcement of the zoning· lawsMr. Clarke: ,Just a minute. Don't answer.
Your Honor, that is a legal question to ask Mr. Shaffer.
That is not directed at tl1e facts in this case. He says "forever'' forbid the Board of Supervisors enforcing the zoning
ordinance, and that is not before us, if your Honor please.
The Court : Objection sustained.
page 167 ~ Mr. Epaminonda: Exception.
Mr. Bloxton: I except the Court's rulinO'.
The question was responsive to the direct examinatio;.

~~-
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By Mr. Bloxton :
.
Q. Mr. Shaffer, you said that you did not make any report
to the Board members, as far as you remember!
A. I don't remember.
Q. Did you assume any responsibility at that point to ap.
praise the other members of what was your understanding of
how the case was dismissed?
A. I don't recall that.
Q. As a matter of fact, lVIr. Shaffer, you we1·e opposed to
the enforcement of this zoning· ordinance from the beginning,
weren't you 1
Mr. Clarke: If your Honor please) that is not ·a fair question t-0 ask a member of the Board. They authorized the
Commonwealth Attorney to :file suit, and now he is asking him
if he was opposed to it.
Mr. Bloxton: ·what the Board did as a body is one thing)
:and what this particular member has done and how he has
voted continuously with respect to the enforcement of this
thing is another, and is pertinent and certainly relevant to the
,case.

Mr. Clarke: If you ask him on this specific case, it is all
right.
page 168 ~ The Court: But you spoke of zoning ordinance,
and that encompasses a lot of law, other than the
Virginia Concrete case.
]\fr. Bloxton: Well, I mean the question to be intended to
be confined to this particular situation.
By Mr. Bloxton:
Q. ]\fr.. Shaffer, you have always been opposed to this partieular Section 31, Subsection 31 of Section IX, of the Zoning
Ordinance, you have never been in favor of that, have you f
A. I think that in some ways I would want changes, I am
opposed, and in a lot of other ways, it would fit in with me,
and not opposedQ. Well, let me put it this way:
In other words, you say in some respects you are opposed
to it, and in others you are not opposed to it. Would you
elaborate a little further?
In other words, just what is your position on that? In
what respects are you opposed, and in what respects aren't
you opposed to iU
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Mr. Clarke: Your Honor, I don't like to object. I dcr not
want to prolong. this. I would. like to get this thiri:g all over
with, but I don't knmv that this has anything. to do with itpage 169 }

By Mr. Blo.xton:
Q·. Did you vote-

Mr. Clarke: Wait a minute, l\fr~ Bloxton..
Now,. yonr Honor, he· is going into the voting, and· I a:ssumes
that he will come to the vote on repeal of Section 31, which
is not before us today.
The Court: What is the purpose, Mr. Bloxton f
Mr. Bloxton: My purpose, your Honor, is to s~ow that Mr:.
Shaffer bas been continuously oppo·sed to this pnrticular part
of the Zoning Ordinance in every re·spect, except that he did~.
aS' I re·ca:11, vote to employ counsel to pTosecute the injunction
case.
Mr. Clarke: And what has that got to do with this-°!
Mr~ Bloxtcm :· To show he is prejudiC'ed, and if lie is prejudicedMr. Clarke: He is your own witness.
Mr. Bloxton: No, he is your witness~ You put him on the·
stand~
Mr~ Cla:rke: "\Vell, yon represent him and filed suit for.
him.
The CO'Urt: vVeU, is thfs- going fo enable me to determinewhether this suit was rightly or wrongly dismissed,.
Mr. Bloxton :- I should tliink it would, your Honor, because
it is patently apparent what the defendants are trying to do is
show certain members of the Board of Supervisors had given
Mr. Marsh blanket authority to do whatev~r hci
page 170} wanted 1 whenever he wanted, irrespective of their
responsibility to the people, and they are going to
contend· that even though :Mr. Marsh said he had not given
any report to the Board indicating it was dismissed with
prejudice, and he further testified and told on the basis of his
understanding wI1at was his authority as Commonwealth Attorney-well, now, the issue right here is, did Mr. Marsh have
authority,. and we are ready to argue with these gentlemen, but
they are trying to undermine tlmt issue- by sl10wing that Mr.
Shaffer and certain other members of the Board of Super:..
viso:rs who were opposed to this ordinance, had secret understanding·s on the streets, and I want to know whether the
Board, as a body, knew about those secretsMr. Clarke: I object..

/
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The Court: There is no testimony about secret understandings.
Mr. Bloxton: Well, Mr. Carper-believe me, Mr. Shaffer,
if he testified he had discussion wiih Mr. Carper, and I believe at one point he even had discussion with Mr. Marsh,
andThe Court: I think you ought to be a little bit more careful,
Mr. Bloxton. ~J.1his is loose talk about secret understandings
on the street, and when you say something like that, I don't
think it is proper.
l\fr. Bloxton: I don't mean to say, and I didn't
page 171 r say it had any meaning to them.
The Court: You are talking now about a conversation Mr. Shaffer had with Mr. Marsh and l\fr. Carper?
Mr. Bloxton: That is right.
The Court: vVell, now, certainly there is nothing· that Mr.
Shaffer said that would indicate there was ever any secret
meeting between those three gentlemen.
Mr. Bloxton: Well, it was secret, in view of the fact-just
why he didn't report to the Board of Supervisors what knowledge he acquired. He did not report the purport of what
supposedly he knew-although he was uncertain about whether
it was this way or that way, the general import is that he
knew it was dismissed with prejudice, and he did not report
it to the Board.
The Court: That might be correct, but it does not mean
they had any secret meetings held behind closed doors, ancl
the logical inference would be from that that these gentlemen
were going and doing something to the detriment of the people
of Fairfax County. I think you should be a little bit more
careful.
Mr. Bloxton: If your Honor please, as far as the people
of Fairfax County are concerned, they made evident to the
Board wliat their feelings were, otherwise this case would not
be here this morning.
Is that right, Mr. Shaffer?
page 172 ~ The Witness: What was that?
Bv Mr. Bloxton:
·Q. If the people of Fairfax had not r.ome before this Board
and stated very specifically what their feelings about the
matter were, about the manner in which this injunction case
was handled, this case would not be here this morning, would
iU
A. I couldn't tell you whether it would be or not.
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Q. ··well, you wouldn't have moved, if they nad notA. That I wouldn't say.
Q. You wouldn't say t
A. I wouldn't say; no.
Q. You mean you are uncertain about whether you would
or wouldn't 1
·A. No. vVhat I know about the case, if it had not been for
one particular group, it would not be in this Court.
Q. ·well, that is exactly what I am asking you.
And that g-roup came before your Board and insisted that
things be done about it, didn't iU
A. Did they do it f
Q. I say, did they do that? Are you positive, Mr. Shaffer!
I ask you again.
You said you had a conversation with Mr. Marsh and had
one with Mr. Carper. Are you ready on oath to say that
Mr. :Marsh told you this case had been dismissed
page 173 ~ with prejudice and explained to you what dismissal with prejudice meant 1
A. I think, a number of times when you meet someone in
the corridor, you can certainly converse and talk and express
one wav or another-and the conversations I don't recall
exactly:
And there is one thing further: Any time I met, it was in
the open, not secret; I want you to understand that.
Q. Yes.
Then you are not ready to say that you were told this case
was dismissed with prejudice and it was explained to you
by Mr. Marsh, the legal effects of dismissal with prejudice;
you a re not ready to say, are you,
A. If I knew what the conversation was, word for word,
I could answer, but right now I don't remember.
Q. You don't remember 7
A. It has been over a year, and I gave you what he told,
to the best of my knowledge.
Q. That is all I want in this case. I just wanted that clear,
as to whether Mr. Marsh did or did not state that, because if
you say he did, then we will have Mr. Marsh come back.

Mr. Bloxton: That is all.
The Court : Any further questions T
Mr. Clarke: Just one question.

,~---,_
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page 174}

RE-DIRECT EXAl\HN.ATION..

By :M:r. Clarke:
Q. Mr. Shaffer., Mr.. Bloxton and his clients appeared be.
fore your Board, and Mr. Bloxton himself explained to you
what the thing was, didn't he?
.A. That is right.
Q. .And it was on his insistence and his clients, that the
Board authorized action?
A. Yes, sir..
Mr. Bloxton: I object. He i'S inferring I went before the
Board of Supervisors and solicited this case, and I will say in
:all franlmess and respect to this Court that that statement
is a lie, because it is not true, and it infers conduct on my part
that is unethical.
:0Ir. Ball: I join in tlrnt statement, and I resent what you
:say, and if you want that proved, we will prove it.
Mr. Bloxton: I went to the Board with these people and
.solicited 1
Mr. Ball: Yes.
Mr. Bloxton: Well, certainly you will have to prove it.
The Court: We will take a recess for ten minutes..
( There was a brief recess.>
page 175 }

Thereupon

STU.ART T. DE BELL
was called as a witness and, having first been duly sworn, was
~xamined and testified as follows:
DIRECT EXAMINATION.
Bv Mr. Clarke:
~Q. Will you state your full name and address 1
A. Stuart T. De Bell, Centreville, Virginia.
Q. And you are a member of the Fairfax County Board
of Supervisors?
A. Yes, sir.
.
.
Q. How long have yon been a member 0£ the County Board?
A. Since January 1, 1952.
Q. Who is legal counsel of the Board?
A. Mr. Hugh B. Marsh, Commonwealth Attorney.

----··
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Stuart T. De Bell.

Q.. Since you have been a- member of the Board, has n&
been legal representative for the B-oard 1
A. Yes, sir.
Q~ Since yon have been a member of the Board~ have· yom
aU referred any cases to l\ir. Marsh!
A. Yes, sir.
Q. And what has been the authority so given Mr: Marsh,.
if you know, with refe1?ence tO' the conduct of those cases f
Mr. Epaminonda: If your Honor please, I want to object
to· th~t.question,: for this reason; It is a blanket
page 176 ~ question. Now, if it refers to this particular case,,
all right.
.
Mr~ Clarke:. All right. I will :rephrase it to this particulal"'
case·.
The Court~ All right..

By :Mr. Clarke:Q. Mr. De Bell, did you all refer the case of" tlle Board' of
Supervisors versus Virginia Concrete Company to 1'fr. Marsh i'
.A. Yes, sir, and Mr. Mccandlish.
Q. And Mr. McCandlish. And what was the authority that
you gave them in the prosecution of that case!
A. "\Vell, only that they prosecute the case. I don "t reealf
giving them any more specific instructions at all, just asked!
them to prose~ute the case.
·
Q. You mean by that,. prosecute to· the best of their ability!
A. Yes, sir.
Q. And tO' use thefr own Judgment in the prosecution <YI
the caset
A. Yes·, sir.
Q. Now, did l\Ir. Marsh report back to you a:s to the outcome· of this particular ca:se t'
A. I oeTieve he did..
:Mr. Clarke: If your Honor please, let me refer to· l\fr:..
Marsh's testimony herepage 177 ~ Mr. Epaminonda: Just a moment.
In anticipation, I want to object to leading questions that may be asked-it may be it is premature, but if' he
is going to ask leading quest.ionsMr. Clarke: I am going to read this; and whether it is
leading, we can let the Court decide·~

/
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Stuart T. De Bell.
Mr. Epaminonda: I still say that it would be leading, to read
from the record. The witness should be able to testify from
recollection.
The Court: Well, I don't know what the question is. I
think he should be asked on his recollection.
1\Ir. Clarke: All right, sir.
By 1\fr. Clarke :
Q. I understood you to say that Mr. Marsh did report back
to the Board the outcome of this case.
A. Yes, sir. That is my recollection.
Q. Now, clo you recall what he reported to the Board as to
the outcome of this matted
Mr. Epaminonda: If your Honor please, I object. I think
the time element should be involved. I object to the question
until it is rephrased to include when-I mean, I think before
that question should be asked, the time and place should be
stated.
Mr. Clarke : All right.
The ·witness : I don't recall.
page 178 ~ Mr. Epaminonda: Just a moment.
The Court: Mr. Clarke has agreed to rephrase
the question.
The Witness : Would you repeat the question?
J\fr. Clarke: I will ask it this way.
By Mr. Clarke:
Q. Mr. De Bell, t.he Court records in this case indicate that
the first trial was disposed of April 3, 1953.
Do you recall approximately when Mr. Marsh reported to
you subsequent to the termination of the first case?
A. No, sir, I don't. As I recall it, it was at a regular
Board meeting, but I don't remember.
Q. It was in a regular Board meeting in the Board room,
in the Fairfax Court House?
A. Yes, sir. That is not the :first I learned about it, but
that is whenQ. When you say it was not the :first you learned, when did
you fl rst learn 1
A. I believe it was in the courtroom that morning. It happened that the case was dismissed, and I think I was there at
the time, I recall.
Q. And you knew on that date the case had been dismissed?
A. Yes, sir, but I didn't know it was with prejudice.

'/,
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Stuart T. De Bell.
Q. Now, I understood you to say that it was
after that that Mr. Marsh came to the Board room
and told you what occurred in this case?
A. I don't recall exactly how he stated it. I thought he
said the case had been dismissed. Now, in just what detail,
I don't recall.
Q. ·were you unhappy about the dismissal of the case1

page 179

~

Mr. Epaminonda: If your Honor please, I object. He is
asking for a conclusion of the witness, and it does not make
any difference.
The Court: Objection sustained.
By Mr. Clarke:
Q. Did you, Mr. De Bell, as a member of the Board, make
any motion or offer any resolution as to the unsatisfactory
manner in which this case had been hanclled or as to the unsatisfactory conclusion in which the matter came before the
Board!
A. No.
Q. After learning of the outcome of this case in the Court
and a report from Mr. Marsh, were you of the opinion that
a mistake had been made, or that action had been taken by
Mr. Marsh that was not satisfactory to you Y

J\fr. Epaminonda: I object, if the Court please; calling
for an opinion of the witness.
Mr. Clarke: I am asking, after he learned of the outcome
of the case, if the Court please, whether or not he
page 180 ~ was dissatisfied with the outcome of the case, or
the manner in which Mr. Marsh and Mr. McCandlish handled the matter.
Mr. Epaminonda: If your Honor please, I think that is immaterial and irrelevant to the case, and I strenuously object to
that.
The Court: "'Wby is it immaterial?
Mr. Epaminonda: ,,,ell, we say that the real issue of this
case, as I understand it, if your Honor please, is that a decree
was signed dismissing the case with prejudice, without authority of the Board.
Now, this particular member here, whether he was dissatisfied or happy or otherwise, really does not make any difference.

./
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Stuart T. De Bell.
If the Board gave consent, it is one thing, and if the Board
did not give consent, it is another thing, but the question asked
really is immaterial, because it is the action of the Board, and
not the particular member.
If the member wants to testify what action the Board took,
that is one thing, but a question as to "your opinion, arc you
dissatisfied or unhappy,,'' or words to that effect, I say, if
your Honor please, that is immaterial to tl1is cause.
Mr. Clarke: If your Honor please, I think it is extremely
.material to this case. Assuming this action was taken without
.authority of the Board of Supervisors, and Mr. Marsh and
Mr. McCandlish go back, then we say that i£ there
page 181} is any action by the Board of Supervisors or anything in the records to show that they were unhappy about this thing or that there was any mistake madewe contend that was not the case, .and that the Board was
satisfied with the outcome of it, and that l\ir. Marsh and Mr.
:McCandlish had the authority to prosecute to the best of their
.ability, and the Board, knowing about it, ratified and approved the action of Mr. Marsh, and dismissed, whether with
or without prejudice.
Mr. Epaminonda: And I still say it is immaterial. According to the defense, they held previously that the minutes speak
for themselves, and they have not shown anything in the minutes to show whether or not the Board would be happy or
otherwise, and I think that just the opinion of this member is
immaterial and irrelevant.
The Court: I think he can be permitted to testify what he
did after he learned of the dismissal
Mr. Clarke: All right.
Bv Mr. Clarke:
'Q. V\That, if anything, did you do, Mr. De Bell, after the
matter had been brought to your attention in the courtroom
.and by Mr. Marsh, as to the dismissal of this suiU
A. I didn't do anything. I just learned it.
Q. :M:r. De Bell, when I originally asked you about the employment of Mr. Marsh and Mr. McCandlish, and you said
they had been employed to prosecute this suit,
page 182 ~ what did you mean by that?
A. I mean simply that we asked them to file a
suit, to handle the suit, without anything as to how it should
be done.
Q. And that was the manner in which all other legal matters
had been referred to Mr. Marsh?
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Mr. E·paminonda: I obj"ect ..
The ·witness: The same way, yes-.
The Court: Leading question; objection susta:i:aed..
Mr .. Clarke:. That is alL

CROSS EXAMINATION..

By }Ir. Epaminorrda :·
Q. Mr. De Bell, when tlle case wa$ referred to- the Common. wealth Attorney to prosecute the cause against Virginia Concrete- Company, did tlie Board give any authority to thei
Commonwealth· Attorney to handle the case even to including
dismissing· with prejudice r
A. Well, I don't recall we ever do that. We gave them thesame· authority we normally would on any case.
Q. And wlien you stated you were there in the- courtroom
at the time the cause came in and you knew that the ease·
was dismissed, did you then raa:Iize ·tlle· ca;se was dismissed
with prejudice¥
A. No, sir.
Q. Now, wb.en was· the first time you learned
page 183- f about the case being dismissed with prejudice f
A. I learned the full significance of' it when Mr. B1oxtmr
was· Irere before us· .and explained it.
Q.. 'That is after· the Board ha1d employed Mr. Bioxtonf:
A. Either after- or just prior, duri-ng the tiinei----I don't fmow
when it wa:s.
Q. And that was the first time that the Board learnetl of
the case being dismissed with prejudice?
A. I cannot say for the Board; that I learned.
Q. That you learned.
That was in tlie presence of the Board·, howeverf
A. I believe it was.
Q. And as far as you know, the Board never gave consent,.
authority to the CommonweaitI1 Attorney, to say to Mr. Marsh
or Mr. McCandlish, to dismiss it ,·vith prejudfoe 1·
A. Well, I don't say that at all. I think, and that is all I
can sayQ. I am not asking yon for yonr opinion~
l\fr. Clarke : Wait a minute. Let him answer it.
J\fr. Epaminonda: I am not asking for opinion.
J\fr. Clarke: Well, you asked. him a question, and I want his
a:nswer on the record.

'
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Stuart T. De Bell.
The Court: You asked if they gave him authority. I think
lie can answer.
Mr. Epaminonda: Yes. I am speaking of the Board.
.
The Witness: I am only one member of the
page 184 r Board, so all I can do it speak for myself.
I mean, we gave him the same authority that
we gave 011 everything.
By Mr. Epaminonda:
Q. Had the Board, to your knowledge, given him authority,
express authority to the Commonwealth Attorney, Mr. Marsh
or Mr. McCandlish, to either or both, to dismiss the case with
prejudice, in this case, in the first case, I am talking about Y
A. I don't recall it was ever before the Board, to ask them
to give it to him.
Q. In other words, no authority was ever given, as far as
you knowY
A. No specific authority, let us put it that way.

Mr. Clarke: That is all?
Mr. Epaminonda: If the Court will just indulge me a
minute.
(A pause.)

No other questions.

RE-DIRECT EXAMINATION.
By Mr. Clarke:
·Q. "\\That did l\Ir. Bloxton tell you when he came before the
Board Y Do you recall that Y
A. No, I don't recall exactly, except that he expage 185 r plained the thing, what dismissing a case with
prejudice meant.
Q. 'What did he say it meant Y
A. Well, as I recall, it got a little technical, and I don't
know-what I understood was meant, was the County could not
at a later time bring that case up again.
Q. That particular case Y
A. Yes, sir.
·
Q. He did not tell you that any subsequent violation, though,
could not be prosecuted, did he?
A. Not to my knowledge.

J·-:1

/I"'
I

126

Supreme Court of Appeals of Virginia

Stuart T. De Bell.
:Mr. Epaminonda : That is a leading question.
Mr. Clarke: If your Honor please, on cross-examination_.:._
it is their client, they brought in these questions here, and I
am asking on cross.
Mr. Bloxton: It is redirect examination.
Mr. Clarke : It is their witness.
Mr. Epaminonda: It is their witness.
Mr. Clarke: He is an adverse witness, and we have a right
to examine him.
Mr. Epaminonda: He has not shown himself to be adverse.
The Court: Ho has answered the question.
By Mr. Clarke:
Q. Now, with reference to the authority you gave-or what
authority did you, either implied or express, give
page 186 ~ Mr. Marsh¥
Mr. Epaminonda: If your Honor please, the witness has
answered that.
Mr. Clarke: Let him answer it again.
The Court: I think he has gone over it.
Mr. Clarke: May I ask the Court if the record shows that
it was implied authority, it was not direcU
The Court: I think it does.
Mr. Clarke: That is all.
Mr. Epaminonda: I want to ask one more question.

RE-CROSS EXAMINATION.
By ]\fr. Epaminonda:
Q. You said something about implied authority. By ''implied authority," do you mean the OommonwealthMr. Clarke: "What is this question Y Is this redirect examination or recross Y
Mr. Bloxton : Recross.
Mr. Clarke: I haven't brought in anything on implied,
nothing new.
Mr. ·Epaminonda: You just mentioned it on redirect examination. I will leave it to the Court.
The Court : \\7 ell, the question was not asked.
Mr. Epaminonda: I will withdraw it.
(The witness left the stand.)
page 187 }

Thereupon
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M.A.URICE W. FOX
was called as a witness and, having first been duly sworn., was
~xamined .and testified as f.ollows.:

DIRECT EXAMINATION..
By Mr.. Clarke~
Q. 1\Ir. Fox, will you state your full name and residence and.
occupation, please?
A. :My nrunc is Mauric-0 wr. Fox..
I reside at Oakton, Virginia.
Occupation, farmer.
Q. Your occupation is what f
A. Farmer..
Q. You are a member of the F.air.f.a.x County Board of
Superviso1~s !
A .. Yes, sir.
Q. How long have you been a member or the Board Y
A. Fifteen years.
·
Q. Directing your attention, were you a member of the
Board specifically in 1953 f
A. I was.
Q. Do you recall the case of the Board of Supervisors versUrS
Virginia Concrete Company?
A. That is right.
Q. And to whom was this matter rererred?
page 188 } A. Mr. Marsh, Commonwealth Attorney.
Q. And with what instructions was the matter
ref erred to him f
A. \Ve just-it seems to me, to prosecute it. I don't know.
It was up to him to take the case, to handle it, to represent the
Board.
Q. To the best of his ability!
A.. Huh?
. Q. To the best of his ability?
A. Yes.
Q. Now, you referred-or did you refer this matter to Mr.
Marsh in the same manner in which all other legal matters
had been referred to all other legal representatives since you
have been a member of the Board, around 1940?
Mr. Epaminonda: I am going to object, unless it is to this
particular cause. If it is general, I do object. If it is to this
cause, I have no objection.

\_
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Maurice W. Fox.
Mr. Clarke: If your Honor plea=se, the purpose· of thfs;
question is to show that over a period of at least the· last
:fifteen years it has been the custom and the policy of the·
Fairfa..x County Board of Supervisors to refer matters to its·.
legal representative for :prosecution in the' manner in which.
they felt best, without the authority of coming back to the
Board.. I think it is a relevant question.
lt is not enly substantially the position as farpage 189 f as the Virginia Concrete Company is concerned),.
but substantially the legal position as far as all
legal matters.
Mr. Epaminonda: I still want to say that only if it applies;
to this case-what was done in other matters is certainly not
mate:rial and pertinent to this cause; what the Bo·ard did in
this particnlar cause is pertinent, not what they have done·
in all
Mr. Clarke: I am not asking what he did in all cases.
Mr. Epaminonda: In other cas·es.
Mr. Clarke: All legal matters referred by the· Board to>
Mr. :Marsh and a11y associate he may have had.
The Court: Well, Mr. Epaminonda, if lu.l' shows- the action
in this case was in the same way as over the period of years,.
wouldn't that have some bearing on the question of authority t
Mr. Epaminonda: No, sir, for this· reason,. if your Honw
please, that they may have done other things in other cases,.
but this particu"lar cage may hreve been entirely different.. We•
are not concerned with what was· done in other cHses; as far
as this case· is concerned,. the question is : Did they in this:
particular case give them the authority to dismis's with or
without prej'udfoe Y
That is the 1·ea.son we are in this case, and we· say if they
didn't have authority, the decree should be set aside.
The Court: I will overrule the objection.
Mr. Epaminonda: I note an exception.
page 190 ~ Mr. Clarke: W ouid yon read the question back't'
( TI1e question was read by the reporter.}
The "\Vitness,: I did ..

Bv Mr. Clark~:
~Q. And what was that authority, Mr. Foxf
. Mr. Epaminonda: Excuse me. Do you mean the· action of'
the Board specifically, or this particular member!
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Maurice W. Fox.
Mr. Clark: I am asking him a question, as to what, as a
member of the B.oard of Supervisors, what was in his mind, the
authority that they referred these matters to the legal representative; that is all I asked.
l\fr. Epaminonda: If your Honor please, I have to object
to that, what was in his mind as a member of the Board. We
are dealing with actions of the Board, and not any particular
member. For that reason, I object.
The Court: I think the question is, what is Mr. Fox's opinion of the authority given Mr. Marsh.
l\Ir. Epaminonda: That is not the way I heard the question.
Mr. Clarke: ·wen, I will ask it that way.
Mr. Epaminonda: .A.nd that is an expression of opinion,
your Honor.
The Court: Objection overruled, if you are objecting to it.
Mr. Epaminonda: Note an exception.
page 191 r Mr. Clarke: Will you read the question Y
(The question was read by the reporter.)
The Court: What, if any, authority did the Board give to
I\fr. McCandlish and Mr. Marsh in the prosecution of this
particular case?
The "\"fitness: To handle the case the way they thought
best, would be what I would think, but we certainly turned
this case over to them to go ahead and handle for the Board.
By Mr. Clarke:
Q. Did you ever question the manner in which Mr. Marsh
and Mr. McCandlish handled this matter?
Mr. Epaminonda: I don't see where that is material and
relevant.
Mr. Clarke: You may not think it is relevant. We think it
is relevant and material.
Mr. Epaminonda: We concede they are capable attorneys.
The Court: Objection overruled.
(The question was read by the reporter.)
The Witness : I did not.
By Mr. Clarke:
Q. In other words, you, as a member of the Board, were
satisfied with the manner in which this case was handled Y

_......----... ..
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Maurice W. Fox.
A. Yes, sir.
Mr. Clarke: Your witness.
page 192 ~

CROSS EXAMINATION.

By Mr. Epaminonda:
Q. Mr. Fox, in giving the case to Mr. Marsh, the Commonwealth Attorney, and to Mr. McCandlish, to handle this case,
did the Board, to your knowledge, give authority to dismiss
the case with prejudice? By that I mean that after that, you
could not file any more action against the Virginia Concrete
Company.
Mr. Clarke: That is not a fact in this case. Subsequent
violations could lmve been brought on action.
The Court: Could not reinstitute this particular suit.
The Witness: ·wuat was the quest.ion?
Mr. Clarke: Will you read the question?

(The question was read by the reporter.)
Mr. Epaminonda: Do you understand that now, Mr.
Clarke?
The 'Witness: We did not.
By Mr. Epaminonda:
Q. Now, you did not give them authority to dismiss the case
with prejudice?
A. Not at the time.
Q. Now, going back to the meeting of the Board on April
15, 1953, wherein was passed, on motion of Supervisor Fox,
seconded by SupervisorMr. Clarke: ·what date is this?
Mr. Epaminonda: The 4th day of February,
page 193 ~ 1953. It is in Exhibit 4.
Mr. Clarke: Well, I don't know that it has anything to do ·with the case. We are going to get into this at the
proper time, I am sure, but I understood that the issue before
the Court today was whether a mistake had been made in dismissing the suit with prejudice, and whether the Board subsequently ratified the action of the Board of Supervisors, or
authorized counsel to proceed.
I object to that as being irrelevant.

/
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.Maurice W. Fox.
J\fr. Epaminonda: This is not the same question, I believe,
that Mr. Bloxton showed at the very beginning, it is my under.standing this is merely a recision by the Board of action prev~
iously taken, and1\ir. Clarke.:
ell:, the resolution speaks for itself.
The Court: I don't know what the question is.
Mr. Epaminonda: "\Vell, all right. I will withdraw it. We
.can argue that.

,:v

By Mr. Epaminonda:
Q. Mr. Fox~ when was the first time that you leaq1ed that
the case was dismissed with prejudice Y
A. I wa.s here when this case was heard. I was in the building, and I don't recall the time, and I heard about the case~
Q. That the case was dismissedt
A. That is right. ·
Q. But did you know it was dismissed with
page 194 } prejudice 1
A. I wouldn't know. I couldn't tell you that.
Q. Now, tllere came a time that the Board also wanted to
file a second suit against tbe Virginia Concrete Company. Do
you know why the Board g·ave authority to institute the second
suitt
A. '\Ve had-mv recollection of it was that we had a number
of citizens from ·that area that appeared before the Board
that were not satisfied with the decision-well, I don't mean
~'decision,'' but the way the case was handled, and they
thoug·ht that the County had not done all they could in this
case, and therefore we decided to reopen it.
Q. To reopen it-but when the Board decided to reopen it,
did tl1e Board know it was dismissed with prejudice?
A. I don't know whether they did or not. At that time I
did not even know what ''dismissed with prejudice" meant.
I didn't know W'hat it meant.
Q. Did Mr. Bloxton come up here before the Board and
one of the citizens who complained about this case, to your
recollection 1
A. ]\fr. Bloxton was before the Board a number of times
on this case, and I cannot tell.
Q. Did Mr. Bloxton at any time solicit the Board to be
employed in this particular case?
pag·e 195 }- J\fr. Ball: Nobody has made that accusation.
]\fr. Epaminonda: I believe, with my associate,
if your Honor please, the accusation was made by both counsel, I regret to say.

_,,,..,,,,--...........
.'>. .

Supreme Court of Appears of Virginia:

132

Maurice W. F oa;.
Mr. Ball: I think wbat I saidThe Court-:· I don't think so. I am certain either Mr. Bloxton did not understand whatMr. Epaminonda: Then I misunderstood you, and I will
take it back, because I thought there was an implication
there that I don't think was very fair, in my humble opinion ..
The Court:·· I don't. think, remembering that statement,.
it was ever intended to imply that Mr. Bloxton solicited any
employment from the Board.
Mr. Epaminonda : Well, if I misunderstood Mr .. Ball~ then
1 will withdraw my question..

Bv Mr. Epaminonda:
..Q·. One more question, l\f1.-. Fox:
Did, at any time, to your knowledge', the Board of Supervisors affirm or concur to have the case dismissed wi:th prejudice?
A. Not to my knowledge.
Q. To· your konwledge,. it was not f
A .. That is right..
Mr~ Epaminonda: That is aIF.
page· 196

~

RE-DIRECT EXAMINATION..

By Mr. Clarke:
Q. But when Mr. Ma:rsh rep·orted to you as to the· outcome
of this case, you and no other member of the Board of Supervisors indicated any dissatisfaction of the dismissal of the'
suit, whether· with or without prejudice·, did youY
Mr. Epaminoncla: I object. That is a leading question_
After all, it is redirect examination:.
The Court: Objection sustained.
Mt. Clarke; Note' an exception, if your Honor please; to>
your Honor's ruling, on this ground:
That Mr. Fox is a plaintiff in this case, that he did not.
testify on bel1alf' of the plaintiffs in this case·, and if he proves
an adverse witness on cross examination we have a right to
question him on cross examination as far as being an adverse
witness is concerned.
Mr. Epaminonda : For the purposes· of the record, if your
Honor please, I would like to say this: that Mr. Fox is not
the plaintiff in this case. The Board of Supervisors is and
not the individual membe'J:s-~
'
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Maurice W. Foa;.
Furthermore, there has not been any basis whatsoever in
this part of the case to say that Mr. Fox has been an adverse
witness.
The Court: Go ahead.
By Mr. Clarke:
Q. Mr. Fox, the question has been asked you
about whether or not you gave Mr. Marsh and
Mr. McCandlish the authority to dismiss this suit with prejudice; that is correct, isn't iU
A. That is right.
Q. You did, however, give him the authority to prosecute
the suit to the best of his ability?

page 197

r

Mr. Epaminonda: I have an olJjection; leading.
:Mr. Clarke: And to handle itThe Court: It is a leading question.
Mr. Clarke: Is it a leading question? Read the question..
(The question was read by the reporter.)
Mr. Epaminonda: I object. It is leading.
The Court: Objection sustained.
Mr. Clarke: We will note exception.
Bv Mr. Clarke:
"Q. Do you recall what Mr. Bloxton told you when he came
before the Board!
A. I don 't-1\fr. Bloxton and Mr. FieldMr. Epaminonda: Just a moment. I must object to this,
if your Honor please, for this reason, that the question does
not show the time and the place ; if it did, I will withdraw the

objection. It does not show when.
The Court: Objection sustained.
page 198

~ By

Mr. Clarke :

Q. You stated on cross examination that Mr.

Bloxton and other citizens appeared before the Board?
A. Yes, sir.
Q. Do you know when it was?
A. ~o, I do not.

,.
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A nn.e Wilkins.
Q. Do you know whether it was prior to or subsequent to the
dismissal of this suit by the Circuit Court?
A. I know it was right after the case was dismissed by the
Court.
Q. And the Court records indicate it was dismissed on
April 3, 1953; and y~u said it was before or after that date¥
A. It was after that date.
Q. It was after that date; and was it prior to the bringing
of the new suit by Mr. Bloxton 7
· A. Yes, sir.
Q. Now, tell the Court what Mr. Bloxton told the. Board
with reference to this action.
A. I don't-I don't think that I could tell what Mr. Bloxton told the Board. I think that they were very much disturbed that this case was dismissed and-I cannot tell it,
word for word.
Mr. Clarke: That is all.
:Mr. Epaminonda: No questions.
page 199 ~ The Court: That is all.

(The witness left the stand.)
Mr. Clarke: That is our case.
Mr. Epaminonda: For rebuttal, I would like to recall
Mrs. "Wilkins.
Thereupon
ANNE WILKINS
recalled as a witness, and having· been previously duly sworn,
was examined and testified further as f o1lows :

FURTHER DIRECT EXAMINATION.

By Mr. Epaminonda:
Q. Mrs. Wilkins, how long have you been a member of
the Board of Supervisors,
A. Since January 1, 1952.
Q. As a member of the Board of Supervisors, what has
been the policy of the Board in giving cases to the Commonwealth Attorney?

I
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wilkms.

A. We refer cases to the Commonwealth Attorney to proseccute.
Q. Specifically with reference to the case of the Board
,of Supervisors against Virginia Concrete, what authority
was given to Mr. Marsh and lir. l\foCan<llish 1
A. Well, there was no specific authority, simply turned the
case over to them to prosecute.
Q. w·as any authority given after dismissal
page 200 } with prejudice f
A. No, sir.
Q. ·when did you learn that the case was dismissed with
prejudice!
A. ·when did I learn, .and where did I learn it was dismissed?
Q. With prejudice.
A. Not until Mr. Blox.ton reported to th~ Board after he
had been employed to prosecute the case.
It was sometime later, I would say in the late summer, that
I knew that the first case had been dismissed with prejudice..
I was unaware of it until that time.
Q. Was there any implied authority, to your knowledge,
given to the Commonwealth Att-0rney to dismiss this case with
prejudice?
A. No, I wouldn't think-perhaps to dismiss, but not to
do anything that would prejudice the County:Q. Rights!
A. -rights.
Q. Did the Board at any time after the case was dismissed
with prejudice, affirm or confirm the action of the Commonwealth Attorney in dismissal of the case, to your knowledge t
A. No, and actually when the case-when we were informed
that the case had been dismissed, there was conpage 201 ~ siderable discussion as to the reason for dismissal.
I don't recall whether this was in Board meeting or when
we heard on the outside. There was discussion as to why it
was dismissed, and we at that time were told, either by Mr.
McCandlish or Mr. Marsh, something to the effect that the
Board had "pulled a raw deal on him,'' and that was when
I checked the minutes to find what was in them that might
have caused Mr. Marsh or Mr. Mc Candlish to take that attitude.
I found one resolution which to me looked on its face to be
an illegal resolution.
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.Anne lVilkins.
Mr. Clarke : I obje·ct, if your Honor please, to Mrs. WiLkins' conclusion "illegal resolution."
The Court: Objection: sustain-ed ..

:By Mr. EpamiHonda:.
Q. vVell, omitting your- conclusion. as to its being am
"illegal resolution,'' will y<m co.ntinuef
A. \Vhere was I!
Q. "\Vell, you checked the minutes ..
A. I checked the minutes and concluded that if the resolu:tion that was 1.n the record-if that was what led them to
believe that the Board had ''pulled a raw deal on them,'' soi
to speak, that resolution-well, I proceeded to introduce a
mo.tr(!)n corre·cting the minutes, changing. the resolution that
was QTh the books,. because we :felt-we wei-e· clissatis:fied with
the dismissal, and felt it should not have been
page 202 ~ dismissed on that basis-.
Q.. When you say-wel11. would you state to the·
Court w.hy the resolution passed by the Board was. illegaU'

1"Ir~ Clarke = I object, i£ your Honor please-.
The Court : Sustained.
Mr: Epaminonda: If your Honor please, she can state the1
reasons for tha:t, as long as she- does not state· it is illegal, but
give the reasons to conclude it was illeg·al, and the· Coru~t earu
take it from there.
What I want to know is why she made tTlat statement, as
being· "illegal" I don't know what made her say it was:
"'illegal.,.,
Mr. Clarke: Your Honor, I believe that is· the- most asinine
statement I ever heard him make.
:Mr~ Epaminonda: -where was I °l
(The· record was read by the· reporter.}

By Mr. Epaminonda:
Q. You were discussing about your passing a motion correcting· that resolution.
Now, wiUyou state what that wast'
A .. What the original oneMr. Clarke·: He· fa trying to get in for the ba:ck door what
he couldn't get in before.
·
·
~i.. Epaminonda:. It is in ~· record..
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The Court : It is in evidence, isn't iH
Mr. Epaminonda : Yes, that is the reason I
don't sec why the objection.
l\Ir. Clarke : ,iVell, the motion speaks for itself, and that is
t he best evidence, if your Honor please.
::\Jr. Epaminonda : vVe are trying to find out from the Board
w bat thev did.
l\Ir. Olirkc : Well, it is right there.
The Comt: Doesn't the 1·ccord show what they did ?
l\Ir. Epaminonda : A ll right. I will withdraw that.
page 203

~

By Mr. Epmninonda :
Q. ·would you answer this: Did the Board at any time
ever confirm or affirm the action of the two attorneys dismissing the case with prejudice ?
A. No, sir.
Q. Never did1
A. Not to my knowledge.
Q. And did the Boa rd authorize a second suit lo be filed 1
A. Yes.
Q. A nd employed which counsel?
A. ::\[r. Bloxton.
Q. To prosecute the case?
A. Yes.
Q. Now, there came a t ime when they could not go any
furth er?
page 204

~

J\Ir. Clarke: I object, if your Honor please, as
being leading.
The Court: Objection sustained.

By J\Ir. Epaminonda:
Q. Did t)1e Board authorize the second suit to be filecH
A. That is correct.
Mr . Epaminonda: That will be all, if your Honor pleaRc.
CROSS EXAMINATION.
Bv )Ir. Ba 11:
·Q. Mrs. Wilkins, when you r eferred this mn tter to Mr .
McCandlish rind Mr. :i\farsb, didn't you expect them to use
their own judgment in the manner in wbicl1 it was him dled 1
A. Yes, sir, the prosecution of the ca se.
'

. .
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Anne Wilkins.
Q. '\Va s left entirely up to them, was it not?
A. Yes, sir.
Q. You didn't even come to tbe courtroom on the day tbat
was sct 'l
A. No, sir.
Q. You were not present at the proceedings at all?
A . No, sir.
Q. Didn't you, as a matter of fact, l eave it entirely to tl1cm,
to use their ow,1 judgment as to what to <lo, in accordance with
how t.hc proceedings ·went along?
A . Y cs, sir, to prosecute it.
Q. And the reason you did not come to the courtpage :205 r room was, you assumed they were handling it in
a manner e11Lircly suitable and satisfactory to
them; isn't tliat r ight?
A . 'rlrnt is right.
Q. Kow, you karned just a day or two after the suit had
been dismissed, that it had been dismisse<l, didn't you?
A. Yes, sir.
Q. And was it tl1cn tl1at somebody said," they pulled a raw
deal on him "1
A . Yes, sir.
Q. Di<ln 't you look into tbe matter at alU
A. I looked into tbe matter , what cansccl them to talk like
that, ancl I was somewhat confused by ,diat I found.
Q. Dic.l you look into ibc question of the dismissal of tbe
suit at H11, tllc Ol'cler in whicb it was dism issed 1
1L I did not read tl1e order.
Q. You did not go into the Clerk's office and look at that
at all ?
A . No, sir.
Q. You were entirely satisfied at tliat time with what was
done?
A. I assumed what they had done was that the case was
clismisf-:ec.1, and l was sat'isfiecl, or felt they bad used their
best judgment i11 wl1at they had done.
A. That is ri~ht. That they u sed their best judgment.
Q. Yes. The two of t lwm used the ir best judgpage 20G ~ men t in tl1e entire handling of tho matter isn't
tlrnt rigbt 1
'
A . That is r ight.
Q. Now, you spoke about correcting the minutes. You
didn't correct any minutes of the 5th of February or the
4th of February, <lid you?
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A. Correct-as I recall, there ,-ras a discussion with-(A
pause.) l thought be was goillg to object.
Q. You mentioned the \\·orcl "conect.ing." You clicl not
offer any r esolution conedi11g any minutes, did you 1
A. That was what I was nUempting to do, I\ir. Ball. As I
recall, there wa s discussiou with our legal advisor as to how
to con ect at that late date, and we wern told the ouly way
they could be corrected was to pass auothcr resolution re. ·cinding tl1c 0 110 already on the record, regardless of whether
thnt original resolution was conect or not.
Q. I sn't iL a fact t)1a t you did not offer any resolution to
<:onect any minutes at all, but did offer a resolution to
rescind your action; is tliat righO
A. ThaL is right. It ·was on legal advice of the Commonwealth Attornev.
Q. So tl1ai tiie action of the Board stood from :E'cbruary
4 until April 1,\ ai1d then you movocl to rescind U1e action
iakcn on the 4-th; is that right ?
A. That is right. I was not aware how t he resolution was
wordedpage 207 ~ Q. But the minutes of the 4-ih stood and were
not con ected in any way; isn't that correct 7
A. That is correct.
Q. And you never moved to corr ect tlicm in any way ; is
that rigllt 7
A. Tllat is right.
Q. Now, as a matter of fact, in making the motion to rescind
the action of February 4, didn 't you s tate that you thought
the Board made ::i mistake, or words to that effect?
A. I am not sure a t all ·what I stated at that time, but my
r ecollection of t he convcrsati.on-,vhether it was at the Board
meeting or on the outside, I don't r ecall-was to the effect
tl1at the mi1mtes were incorrect, and I felt they should be
corrected.
Q. Didn't you conclude that they made a mistake to pass
the r esolution of the 4th 1
A. No, sir. I concluded that the sec1·ctary bad made a
mistake in r ecording- it that way.
Q. Now, if Mrs. Bicksle r 's minutes of the Board-I took that
to mean t hat the actual Bon rd minutes which she kept showed
some mistake had been made by the Board; didn't you say
t hat?
A. No, sir. I said I thought the mistake was made by the
derk. I could be wrong, but that is my recollection.
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Could I elaborate on tlrnt 7
Q. If it is in answer to the questio:n ,
A. And explain why I said thatt
You just asked me what I meant by a "mistake," and I
said a mistake by the clerk, and the r eason I feel that the·
mistake was made by the clerk was that the resoh1tion as it
stood on tlie r ecord-in the first pl ace, I would n ever havevoted for it in this particular instance, because I feel Sectioru
31 is a ,·cry good pi:ovision, and I am posit ive I did not votefor anv such r esolution.
Q. Now, y ou were t her e on the 4th 1 were you not 7
A. Yes, sir.
Q. And -:-ou wer e there· at the follo\Ying meeting, when
the minutes of the m eeting of th e 4tb were approved, wereyon not7
A. I don't know as to wh ether I was. I suppose I was.
Q. A11d as far as you were concerned, there was 110 question raised bv You on the minut es of the 4th at the time- that
the minutes ~ver e app roved; isn't tliat rigbH
A. ':Ph at i s correct, too, because unfo r tun ately we a:re often
careless in reading minutes.
Q. How is that 'l
A. Unfortunat~ly, we arc somctim 0s car eless in listening.
to minutes when Urny are re-read, and evidentlyQ. Do you mean to say that Mrs. Bicksl er r ecorded your
vote incorrectly wlwn she 1·eco·rded you fo v ote- iu
page 209 ~ favor of tliat resolution t
A. Wl1aU
Q. On F ebrua ry 4, you meia rr that ·Mrs. Bicksler r ecardc<l
your vote wr ongi
A . No, sir .
Q. You don't Irnow 1
A. That is no t what I mean at all.
I m ean tbe r esolution she put on tllc recor d was wrong.
Tvfy understanding O'f wha t we wer e vot ing on was to tl ,~
effect-we had discu ssed the matter ,rith the Gommorrwealth
A ttorney, and that I was willing to do, Tmt I was not willingt o vote in favor of r escindin g S ection 31 of the Or dinance,
Q. vVl,cn you :first employ0d Mr . Bloxton-that wa:s wben r
<lo y011 rem0rn ber 1
A . Fi r st wirnt f
Q. W11crr Y"OU first employed :Mr. BToxton.
A. I don'(: r emember the exact <Jatc, but it was sometime·
in the early summer.
page 208
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Q. And what did you employ him fod
A. T o prosecute t he case, .file an in junction, I believe,
again st Virginia Concrete.
Q. You mean file a bra11d-new suit 1
A. File an injunction for violation of Zoning Ordinancesornething.
Q. You did not employ him t o r eopen the old
page 210 ~ case- to file a new case, didn't y ou 1
A. We did not go into specific cases. W e wer e
tbinki11 g about i.he violations that we knew about in t he pas t.
Q. You knew the other case had been dismissed 1
A. That is correct.
Q. And this was two or th ree months after i t was dismissed before you employed Mr. Blox ton, wasn 't it?
A. I don 't know how long. lt proba bly was.
Q. Do y ou lmow right n ow whether y ou employed him t o
r eopen the old case or file a new case 1
A . 'We employed him t o file an injunction against the Virginia Concrete Company , to prevent violation of the Zone
Ordin ance.
Q. Fil e a new suit, as I under stand it 1
A . Yes.
Q. \.Vas t hat done 1
.
A. I assume so. Oh, I think it wa s. And then be found
that tltc old crise had been dismissed with p r ejudice, and
felt that action had to be taken fir st before h e could go any
fu rther.

:Mr. Rall : E xcuse me, just a minute, if the Court pl ea se.
(A pau se.)
l\Ir. Rall: That is all.
l\Ir. Epaminonda : No questions.
rrhe Court : Tbat is all.

page 211a

~

(The wit ness left th e stan d.)

The Court: T J1at is all 1
) [r. Epaminonda : Y cs, sir.
The Court: H ow long do y ou gen tlemen propose for argument ?
l\Ir. Epaminonda : I will be very brief . I don't know nbout
ilf r. Bloxton.
)fr. Blo:ston: I think I wou!d t ake approximaicly abou t
an hour and a half. I have got a lot of authorities, a lot of
law.
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Off the record.
(There was di scussion off the record.)
The Court:

v, e will reconvene at a quarter to

two.

(Thereupon, at 12 :35 p. m., a recess was tal,en until 1 :45
p. rn. of the same day.)
JOHN G. EP A}[INONDA
of Counsel for the Board of Supervisors of Fairfax County, Va.

ALEX MONCURE BLOXTON
Counsel f 0r Board of Supervisors of
Fairfax County, Va.
BALL & :M.c CARTHY
By PETER J. KOSTIK
of Counsel for Virginia Concrete Co.
( on back)
The within Transcript was tendered to and received by me at
.b~airfax, Virginia 011 }lar ch 8, 1955, and signed by me on March
9, 1955.
ARTHUR W. SINCLAIR
Judge of the Circuit Court of Fairfax County, Virginia.
Received this 10th day of :March, 1955.

Deputy Clerk.
A Copy-Teste :
II. G. TURNER, Clerk.

INDEX TO RECORD
Page
Appeal Awar ded. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

2

Original Bill, etc . . . . . . ... . . .;. . . . . . . . . . . . . . . . . . . . . . . .

2

Dc1nu rrer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

5

:rn,

1'95~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

G

Arnrn·e r of Virg inia Concr et e Comvany . . . . . . . . . . . . .

7

DecrCC'-:'.\l arch

Arnern1cc1 R <'plicnti o11 lo A ns\\·e r .. . ...... . .. . ...... . . J 2
F ina l Decr ce-Jnmrn r~· 1+, 1!)35 . . . . ... . .. . .. . . ..... . 14

Xotice of Appeal and Assignments of Errnr .. .. ..... .. 16
Proceeding- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
\\Titnesse · :
M rs. IDd11 a A. B icksler .. .. .. . .. ... . ....... ... . . . . 52
Robert .J. Mc:Candlish . . . . . . . . . . . . . . . . . . . . . . . . . . . 70

H ugh B. '!\[a rsh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77
Clarence B. .J0tt .. . . .... . . .. ... .. . .... .. .. . ... . . . 86
A nnic '\Yilki11s ... .. .. .. . . ..... .. ......... .. ... .. . 98

Arthur J. Shaffer . . . . . . . . ... . . . . .. . ..... ..... . .. 107
Rtuart T. De Bell . . . . . . . ... .. . .. ..... .. .. .. .. . .. 119

l\fauri<·e> '\Y. F ox . . . . . . . ... .. . . . .. . ......... . . .... 127
Amie '\\Tilkins . . . . . . . ..... . .. . . .. . . . . ...... .. .... 1:H

