IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6110

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 20th day of April, 1965.
II. D. GILLESPIE,

Appellant,

against
PORTER N. HAWKS AND FAITH KNIGHT, Appellees.

From the Circuit Court of Carroll County
Jack M. Matthews, Judge

Upon the petition of H. D. Gillespie an appeal is awarded
him from a decree entered by the mrcuit Court of Carroll
County on the 4th day of December, 1964, in a certain chancery cause then therein depending wherein the said petitioner
was plaintiff and Porter N. Hawks and another were defendants; upon the petitioner, or some one for him, entering into
bond with 1sufficient security before the clerk of the said circuit court in the penalty of three hundred dollars, with condition as the law directs.
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RECORD

•

•

•

•

•

BILL IN CHANCERY.
To the Honorable Jack M. Matthews, Judge of said Court:
Your plaintiff, H. D. Gillespie, respectfully represents unto
the Court as follows :
1. That your plaintiff is the owner in fee simple absolutely
of a tract of land lying in the Fancy Gap Magisterial District
of Carroll County, Virginia, containing five acres, a one-half
interest therein having been conveyed io yonr plaintiff by tha
heirs of G. H. Stantliff by deed dated Octobe•r 16. 1961. and
recorded in the Clerk's Office of C'arroll County, Virginia. in
Deed Book #127, page 187, a copy of which deed is filed
herewith rus Exhibit A. The other one-half interest having
been conveyed to the plaintiff by Oleman Carlan and wife
by deed bearing- daie of December 18, 1956, and is recorded
in said Clerk's Office in Deed Book #112, page 94, a copy of
which deed is filed 1as Exhibit B to this bill.
By way of further information the land was conveved to
Raid Oleman Carlan by W. A. Hawks and wife by deed hearing- date of AuguStt 26, 1909, and is recorded in DePd Book
.:1::1:34, page 476, a copy of which is filed as Exhibit C to this
hill.
2. The said defendants, Porter N. Hawks and
page 2 ~ Faith Knight, have become the owners of the W. A.
Hawks' land which surrounds said 5-acre tract be1onging to the plaintiff. The deed by which the defendants became owners, bears date of the 3rd day of July, 1950, and is
1·ecorded in Deed Book #97, pag-e 4-49, a ropy of which deed
is filed he•rewith as .Exhibit D to this bill. This deed was
hy virtue of proceedings had in the chancery cause of Maude
Horn, et al., v. Clifton I. Jackson, Committee for Porter N.
Hawks, et al., which was for the purpose of partitioning the
land of whieh W. A. Hawks died seised. A plat of said land
was made by order of the Court arid filed and anproved
which shows the location and boundary of the said five-acre
tract of land, but shows no right of way or road leading to it.
Reference is here made to the records of said chancery cause
fo~ further information concerning the location and 'title of
said land.
·
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3. Your plaintiff has conversed with the said P. N. Hawks
by letter and by word relative to a right of way to s,aid land,
but said Hawks not only .refursed to aid in any way in locating
a right of way, but refuses even to allow the plaintiff to locate one, and in fact, denies the title of the plaintiff to the
land ·and claims the location of the lamd described in the
plaintiff's chain of title has not been determined.
Wherefore, your plaintiff prays that in accordance with
Section 8-836 of the Code of Virginia, ·and this Court will
ascertain the location and true boundary line of the said fiveacre tract owned by the plaintiff and designate a right of
way from the public road to s1aid land across the land of the
said Porter N. Hawks and Faith Knight.
H. D. GILLESPIE
By Counsel.
A. E. COOLEY,Counsel
HilLsville, Virginia.
Filed in the Clerk's Office the 24 day of Aug11st, 1963.
Teste:
M. B. MONTGOMERY, Clerk
By DAISY L. MYERS, D. C.

page 5

r
DEMURRER, PLEA AND ANSWER.

Honorable Jack M. Matthews, Judge of the Circuit Court of
Oarroll County:
DEMURRER.
Your Respondents demur to the bill in chancery filed in
the above entitled cause because Section 8-836 of the Virginia
Code was not enacted for the purpose of supLanting the legal
action of ejectment.
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The plaintiff has no title to the Land in question and his
predeceasors had .no title to the land which now the pJaintiff
seeks to obtain and rthe title to property can only be settled
in the common law action of ejectment.
PLEA OF STATUTE OF LIMITATIONS.
These Re·spondents say that neither the complainant's alleged grounds of· relief nor any claim in said bill asserted
arose ·within the last ten years before the institution of this
suit.
WHEREFORE, Defendants pray judgment whether they
shall be compelled to make answer to said bill and pray to
be hence dismissed with their reasoDJable cost.s in this behalf
expended.
ANS.WER.
Not waiving said demurrer or plea but insisting thereon,
the Respondents answer as follows :
(1) Your Respondents would show that W. A. Hawks conveyed to Oleman Carlan an unknown and undesignated trnct
of land for purpose known to Mr. W. A. Hawks
page 6 ~ which deed is a matte•r of record in the Cler:IDs Office
of the Circuit Court of Carroll County in Deed
Book No. 34 at Page 476.
(2) Your Respondents would further show that the deed
was never delivered to Oleman Carlan but that it was put on
record by W. A. Hawks.
(3) Your Respondents would further show !that from 1909
to 1950 this piece of land was never carried on the land books
of Carroll County ·as the e:x;amination of the books wilJ show;
that Oleman Carlan paid no t1axes on it, exercised no authority or control over it and that W. A. Hawks held it in peaceful and notorious possession from the time he acquired the
land until his death.
(4) Your Respondents would show that after the death of
W. A. Hawks that there was a suit instituted by Maude
Horne, et als. v. Clifton I. Jackson, Committee for Porter
Hawks, which was for the purpose of settling the estate of
vV'.-A. Hawks and that in the survey of the lands of which
W. A. Hawks died ;seized and possessed this deed was found
by the surveyor, but that all the parties concerned knew
that. the deed was fictitious, had conferred no title and that
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W. A. Hawks had paid the taxes. on the same and held the
possession of the same from 1909 until 1950 and, therefore,
knew that no titJle had passed to Oleman Carlan and no one
claimed any title to the prope·rty either by deed or by adverse possession a.nd that the commis;sioner in the above mentioned chancery cause sold all of the lands inclusively to the
defendants in this cause.
(5) Your Respondents would further show that after this
that one Golly Stantliff and H. D. Gillespie, Golly Stantliff's
son-in-law by some means acquired for a pretended consideration of $10.00 what they thought w:as the title to the five acres
in question and through conveyances it has come
page 7 ~ into the hands now of the plaintiff in this bhll.
(6) Your Respondents would furthe·r show that
after the deed to Oleman Carlan was discovered by the surveyor and shown by the plat of the Hawks lands that through
some means it Wl8.s carried on the commissioner's land book
in the name of Oleman Car1an whose address was unknown
and later whose address was in "\Vashington, D. C.
(7) Your Respondents would further show that before
G1. H. Stantliff acquired the land that it was explained to
him why the deed was made to a fictitious person and that
if he bought it he would get no title to it 1and Your Respondents here ;show that G. H. Stantliff paid nothing for the land
but only bought it for the purpose of stirring up litigation
and hoping to get a nusiance settJlement from the true owners, the parties defendant in this cause.
.
(8) Your Respondents would further show that the. description in the deed is thoroughly inadequate to pass title
which description reads 'as follows:
"A certain tract or parcel of land in Carroll County, Virginia, on the East ;side of Pipers Gap Road and on the waters
of Stewarts Creek and bounded as follows, to-wit: Beginning
on a black gum ; thence E 30 poles to a sourwood ; thence N 25
poles to a oak; thence W 30 poles to a Spanish Oak; thence
hack to the beginning containing five 1acres. ''
(9) Your Respondents therefore allege that no title
passed from W. A. Hawks to Oleman Carlan and no title
passed from Oleman Carlan to Golly Stantliff ·and the plaintiff and that the plaintiff only w1anted the deed from Carlan
and from the heirs of Stantliff ;so that he could get some
nusiance value from your Respondents without bringing an
action.
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~

WHE.REFORE, Your Respondents pray that
this Honorable Court enter its decree dismissing
the bill as no title passed by any of the successive deeds to
this pretended piece of property.
And now having fully answered Your Respondents beg to
be hence dismissed with their proper costs in this behalf
expended.
PORTER N. HAWKS AND
FAITH KNIGHT
By J. L. TOMPKINS
Counsel.
Received ,and filed in Clerk's Office August 31, 1963.
M. B. MONTGOMERY, Clerk.

page 17

~

This Clause came on this day to be heard upon the bill of
complaint, exhibits therewith filed, due service of process
on the defendants for more than twenty-one days, demurrer,
plea of st,atute of limitations and answer of the defendants
and cause wa:s argued by counsel.
Upon consideration of all of which and the court being of
the opinion that the demurrer is not well taken doth overruile
the same, 1and it being alleged by the plaintiff that the defendants have not claimed adverse possession in their nleadin"'"
it is, therefore, ADJUDGED, ORDER.ED and DECREED
that the defendants be and thev are herebv allowed to amend
their pleadings to show tl1eir drfellRP of nrlversP po<:<:PR"irm
It is further ADJUDGED, ORDERED and DECREFm
that John W. Parsons, who is hereby appointed a commissioner for thiat purpose, do take, state and report an account
showing the following:
(1) Whether or not W. A. Hawks has been in notorious
. and hostile posses,sion of the piece ·of land in question from
the date of the deed until ·the date of his death.
(2) Whether or not the description in the deed is sufficient
to convey title or is void for lack of description.

H. D. Gillespie v. Porter N. Hawks

7

(3) Whether or not the plea of :the statute of
limitations filed by the defendants should be sustained or overruled.
(4) Any other matter deemed pertinent by said commissioner or required by any party to the cause.

page 18
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To the Clerk: Enter: 9-26-63 .
.JACK M. MATTHEV\TS, Judge.

•
page 19 ~

•

•

•

•

AMENDED ANSWER.
Honol'!able Jack l\L Matthews, Judge of the Circuit Court of
Carroll County :
Your Re.spondents would further show in addition to the
pleadings already filed :
(1) That after the deed made in 1909, that W. A. Hawks
held exclusive and notorious and hostile possession of the
real estate ; that Oleman Carlan was. never on it, did not know
where it was, did not know it WJaS conveyed to him; that
Oleman Carlan did not exercise any rights of ownership into
or over the piece of property; that W. A. Hawks held the
exclusive and hostile ,and notorious pos;session of it from
1909 until the date of his death and that W. A. Hawks' heirs
held exclusive and hostile and notorious possession of the
land from the date of the death of W. A. Hawks until the
present time.
(2) Your Respondents would further show that in the original :suit of Ma.ude Horne, et als. v. C. I. Jackson, Committee
for Porter N. Hawks that Mr. A. E. Cooley was ;appointed a
c.ommissioner to ascertain the land:s of which W. A. Hawks
died seized and possessed; the debts thereon in their order of
priority, etc.; that the commissioner reported Tract No. 1
as containing 115.52 acres which report of the commissioner
was confirmed, ta copy of which decree is herewith filed
marked Respondents Exhibit (Amended Answer) No. 1 and
asked to be re·ad a:s .a part of this answer.
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And now having fully answered Your Respond~
ents beg leave to be hence dismissed with their
proper costs, etc.

page 20

~

PORTER N. HAWKS AND
FAITH KNIGHT
By J. L. TOMPKINS
Counsel.
Received and :filed in Clerk's Office Nov. 2, 1963.
DAISY L. MYERS, D. Clerk.
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REPORT OF COMMISSIONER.
To the Honorable_ Jack M. Matthews, Judge:
Your undersigned commissioner heretofore appointed on
the 26th day of September, 1963, to take, ;state, and report an
account in this cause, begs leave to report as follows:
Comp1ainant and defendants presented testimony by V!arious witnesses on October 23, November 13, and November 15,
then attorneys for complainant and defendants argued their
respective positions before your undersigned commissioner
on October 23, and after consideration of all the evidence,
argument and authorities presented by complainant and defendants your undersigned commissioner is of the opinion
that:

I.
W. A. Hawks had been in notorious and hostile possession
of the piece of land in question from the date of the deed until
the date of his death.

II.
The description in the deed is sufficient to convey title and
is not void for 'lack of description.
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m.
If the defendants are relying on Title 8, Section 5 of the
1950 Code of Virginia. in their plea of the statute of limitations, the same :should be sustained.

page 22
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IV.

Specially stated, your commissioner reports that complainant's grantor was not called as a witness for complainant,
and evidence was presented by defendants which would tend
to show that complainant's grantor w;as not the person to
whom the land in question was conveyed by W. A. Hawks.
Your commissioner W:aiS informed that complainant's grantor
could have been brought in to testify, and it is presumed by
his failure to be called as -a witness, that his testimony would
be prejudiciail. to complainant.
Respectfully submitted this 2nd day of March, 1964.
JOHN W. PARSONS,
Commisioner

•

•

•

Received & filed in Clerk's Office March 3, 1964.
DAISY L. MYERS, D. Clerk.

•
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EXCEPTIONS TO REPORT.
Exceptions taken by H. D. Gillespie, the plaintiff in the
above styled cause to report of Commisioner, John W. Parsons, to whom this cause w:as referred September 26, 1963,
which report bears date on the 2nd day of March, 1964, and
filed March 3, 1964.
First Exception: For that the commissioner on Inquiry
No. 1 which reads :
(1)

Whether or not W. A. Hawks has been in notorious

10

Supreme Court of Appeals of Virginia

and hostile possession of the piece of land in question from
the date of the deed until the date of his de.ath.
Said commissioner held ~that said W. A. Hawks had been
in notorious and hostile po.ssession of the piece of land in
question from the date of the deed until the date of his
death.
Plaintiff points out that while W. A. Hawks remained in
possession of the land after the deed his possession was not
hostile and there is no evidence supporting the holding of
the commissioner on this point. Commissioner makes no
mention of ·any such evidence. The law ~applicable in such
cases will be cited at bar in argument to be presented in support of plaintiff's position.
Scond Exception: On Inquiry No. 3, which reads:
(3) ·whether or not the plea of the statute of
limitations filed by the defendants should be sustained or overruled.
Said commissioner held that if defendants are relying on
Title 8. Section 5 of the 1960 Code of Virginia in their plea
of ,statute of limitations, the same should be sustained.
This holding does not take in consideration the annotations
under said section which set forth that in order for the wording of the statute to be applicable the possession during the
15 year period must be hostile.
There is no evidence that the possession of W. A. Hawks
was ho;stile and the facts show that his possesion was not inconsistent with the title of true ownership. This and other
grounds will be shown at bar.
·wherefore the said plaintiff doth except to holdings of
Commissioners on Inquiries Nos. 1 and 3, and prays that
said exceptions may be sustained, and that said report may
be corrected in manner indioated by said exceptions.
page 24

~

H. D. GILLESPIE
By Counsel
A. E. COOLEY, Counsel

Received & Filed in Clerk's office M.arch 10, 1964.
EDNA G. MONTGOMERY,
D. Clerk.

H. D. Gillespie v. Porter N. Hawks

•
page 33

•

•

11

•

~

•
DECREE.
This cause came on this day to be heard upon the bill of
complaint, exhibits therewith filed, due service of process on
the defendant for more than twenty-one days, answer of the
defendants, general replication thereto, depositions of witEesses, report of John W. Parsons, Commissioner, exceptions
to the report, arguments on the exceptions to said report and
cause was submitted.
Upon the argument of counse~ on the report the court not
being advised of its opinion took time to consider and now
after mature consideration of the exceptions filed against ·the
report, the court doth overrule the exceptions and doth AD.JUDGE, ORDER and DECREE that the report of the commissioner be and the .same is hereby Confirmed.
It is further ADJUDGED, ORDERED and DECREED
that the defendants, Porter N. Hawks and Faith Knight, recover their cost expended against H. D. Gillespie, the Plaintiff.
It further appearing to the court that there is nothing
further to be accomplished in this cause it is, therefore, ADJUDGED, ORDERED and DECREED that it be and the
same is hereby stricken from the docket.
I ask this Decree:
.T. L. TOMPKINS

Attorney for Defendants
Seen : and excepted to
A. E. COOLEY
Attorney for Plaintiff
To the Clerk: Enter:
12-4-64

JACK M. MATTHEWS, Judge .

•

•

•
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NOTICE OF APPEAL AND
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•

ASSIG~MENTS

OF ERROR.

To the Clerk of the Circuit Court of Carroll County:
Counsel for plaintiff in the :above styled cau.se in the Cir'"
cuit Court of Carroll County, Virginia, hereby gives notice
of appeal from the decree entered in this cause on December
4, 1964, and sets forth the following assignments of error :
1. That the Court erred in holding that W. A. Hawks was
ever in notorious and hostile possession of the 5 acres, more
or less, of land involved in this cause after he conveyed said
land to Oleman Oarlan.
2. That the Court erred in ignoring the fact that the 15
year period mentioned in Title 8, Section 5 of 1950 Code of
Virginira, does not begin to run until a claim of ownership on
the part the possessor is made a.nd communicated to the one
against whom he claims title.
3. That the Oourt erred in nullifying the documentary evidence of title to the land involved furnished by the plaintiff
in this cause without nullifying evidence having been presented.

A. E. COOLEY,
Counsel for H. D. Gilllespie

page 36
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NOTICE.
To: J. L. Tompkins, Counsel for Defendants in the above
styled Cause:
You are hereby notified that on the 11th dav of January.
1965, at 1:30 P. ·M. o'clock, in the Clerk':s Office of Carroli
County, Vir~nia, the undersigned will tender to the Honor&ble J·ack M. Matthews, Judge of said Circuit Court of Car-
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roll County, Virginia, the original transcript of the evidence
and the other incidents of the cause reduced to writing in the
above styled cause, this notice being for the purpose of complying with Section 3, Paragraph F of rules of Cour.t, and
ask the Honorable Judge Jack M. Matthews to certify the
same as a true copy of the evidence presented in the above
styled cause.
A.E.COOLEY
Counsel for Appellant
I accept due and timely service of the above notice :
I

J. L. TOMPKINS
Counsel for P.M. Hawks & Faith Knight
Receved & filed in Clerk's offi.ce Jan. 11, 1965.
M. B. MONTGOMERY, Clerk.

•

•

•

•

•

DEPOSITIONS.
The deposition of Portor N. Hawks, et als, taken beforl3
me, J olm W. Parsons, Commissioner in the above styled chancery cause, on the 23rd day of October, 1963 at the courthouse
in Hillsville, Virgini,a, pursuant to agreement, to be read as
evidence in a matter of account in said cause now pending
in the Circuit Court of Carroll County.
Present: PORTER N. HAWKS, in person and by J. L.
TOMPKINS, His Attorney.
H. D. GILLESPIE, in person and by A. E. COOLEY,
His Attorney.
Statement by Mr. Cooley:
As I understand Mr. Commissioner, we have filed our
pleadings and we are defending altogether on documentary
evidence. We have filed a l'OPY of the deed from W. A. Hawks
to Oleman Oarla.n t~tnd we have filed a c.onv of the deed from
Olema.n Carlan to G. H. Stantliff and H. D. Gillespie and we
have filed a conv of the deed from the heirs of G. H. Sta.ntliff t.o ll. D. Gillesnie convP.ving· him a one-half interest. We
have that. chain of title. documenta.rv e-vidence showing a
c.Iear cut title to the land in H. D. Gillespie and. of course,
those records will stand unless they can .successfully refute
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them, and that being the case we are s,tanding on our documentary evidence ,and it will be the burden of the defendant
to attack these. That is my view of the case and if they will
he first ~to present .their evidence and ,then if we
Dep.
have rebuttal evidence we will come in with our rep.age 2 ~ buttal evidence later.
Statement by Mr. Tompkins:
Mr. Commissioner, it is our position that Mr. Gillespie ts
the plaintiff in this case and it is upon him to go forward with
any proof he has if he has any. The direction and reference
to the Commissioner is (1) Whether or not W. A. Hawks has
been in notorious ~and hostile possession of the piece of land
in question from the date of the deed until the date of his
death. While the pl,aintiff does make the de·ed .an exhibit
with his bill this question is a question of fact and must be
borne by the plaintiff.
·
The next question, Reference No. 2 is more or less a question of law for the Commis.sioner. The next reference, No. 3, 'Whether or not the ple,a of statute of limitartions filed by the
defendant should be sustained" is a mixed question of law
~~md fact and the plaintiff certainly has to go fo-rward with any
evidence if he has any on this question and then No. 4 is ''Any
other matter deemed pertinent by the Commissioner" but
when ·the evidence is all in if the Comm~ssioner wants :any
further evidence he has got a right to ask for it ~and the defendant does not feel that anv burden is on him urutil the
-plaintiff has borne the burdeil as directed by this account
which is, of cour,se, mixed questions of law and fact. Defendant by counsel.
Statement bv Mr. Cooley :
Our position is that ~hen we presented our deeds without
any reservation, without anything else if there is any defense
to them the burden is on the defendant to prove them •and
we stand on our documentary evidence until they do something and we will go before the Commissioner on the record.
·
Dep.
page 3 r Mr. Parsons:
Just the way I interpret this reference, I don't
know what has g-one on before .Judge Matthews. As I understand Mr. Tompkins, they are, ".Whether or not W. A. Hawks
has been in notorious and hostile possession of the land"
I take it that this is -a matter raised bv Mr. Hawks and I
would be inclined to think that the dutv would be on Mr.
Hawks to prove that under this referenc·~.

H. D. Gillespie v. Porter N. Hawks

15

H. D. GILLESPIE,
is called as an adverse witness by the defendant, and after
first being sworn, deposes, as follows:
DIRECT EXAMINATION.
By Mr. Tompkins:
Q. Mr. G~llespie, you are ~the !Same· Mr. Gillespie that filed
this chancery cause against Portor N. Hawks and Faith
Knight1
A. Yes, I am.
Q. And you acquired your title to this 1and if you acquired
any at all through whom 1
A. The first title a ·One-half undivided interest I acquired
from Oleman Carlan. ·
Q. How do you s.pe.U that~
A. Olman, I believe the way it on the deed, just like the
signed ~t.
Q. Do you remember when you acquired it~
A. I don't remember the exact year but it is somewhere
around 58 or 59 just from memory. The deed was recorded
jmmediately after we received the deed.
Q. That was your firsrt; one-half interest ,and it was conveyed at that time as late ·as 59 to you and your £ather-in-la:w.
Mr. G. H. S1.antliff~
A. That's right.
Q. And then between then and the time that Mr.
Dep.
page 4 r Stantliff died did you aequire the other one-half
interest from him or from his heirs~
A. I acquired it from his heirs in settling his estate.
Q. Af·ter his death 1
A. Yes, sir; it wa.s sold at public auction.
Q. Did you know where this land was 1
A. I have never been onit but I was told that it laid just
Bbove Mr. Hawks' home in' the area of that spring-road
leading off of Pipers Gap Road known as the stillhouse road,
leading to it.
·
Q. Why haven't you been on it. You s,ay you bought it1
A. I will tell you why. Mr. Stantliff and I was getting
ready to go on this property, because there were trespass
notices all up and down the road 1and when he sta.rted advertisinQ,· it there were new trespass signs put on it. There was
another house he sold.
Q. You wean that Mr. GoHy Stantliff owned 1
A. Yes, sir: he sold aU of his real estate.
Q. Yon bomrht iH
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H. D. Gillespie.
A. Yes, sir; there was competitive bidding o.n it. I was the
last bidder because I had a one-half undivided interest in it.
Q. You weren't raised in that immediate vicinity were
you?
A. Just over the mountain you might call it. I traveled
there all my life.
Q. You don't know any.thing about this piece of land Y
A. Not until you sold the Hawks Estate.
Q. You have never been on it Y
A. No.
Q. You have never been on it yet!
A. No.
Q. Do you know whether or not your predecessor
Dep.
in title w.a.s ever on it 7
page 5 ~ A. No. I don't know.
Q. You say it was sold by W. A. Hawks to Oleman Carlan!
A. I didn'·t say that; .the records speak for themselves.
Q. Anyway you say you have got a deed that you acquired
the title from W. A. Hawks to Oleman Carlan 7
A. I have got a deed from Oleman Carlan to G. H. Stantilff
and myself, not from W. A. Hawks.
Q. Wasn't it your understanding when you bought that
piece ·of land that Oleman Carlan got it from W. A. Hawks 7
Didn't you know that much Y
A. I knew it was part of the Hawks property and Mr. CarJan wanted us to sell the property. Mr. Car1an spoke to us,
being in the business, to sell the property. I went to Mr.
Haw:ms, Porter there, on 1the streets in Mt. Airy and told
him ·that I had the property for sale. I remember his statement. Sometime on Mr. Stantliff and I ·at a later date purchased the property.
Q. You knew at the time you bought the property that W.
A. Hawks had made a deed to Oleman Oarlan some time or
other or did you know the date Y
A. I didn't even know who he obtained the land from, onily
I knew it was the Hawks land.
Q. Do you tell the court that you bought a piece of land to
get the clear title without looking up the title Y
A. I had an attorney look up the title to see the taxes were
in order and he· gave ine a certificate of title and I was satisfied and bought the property.
Q. Who paid the taxes on the property or do you know Y
A. Mr. Stantliff and I paid them jointly and I become in

H. D. Gillespie v. Porter N. Hawks

17

H. D. Gillespie.
possession of the property, his estate paid them up until I
taken the title to it and I have paid it 'since.
Q. That is from 1958?
Dep.
A. I don't say. You can check the date.
page 6 ~ Q. Do you know who paid the taxes on this piece
of property from the date that Mr. Hawks conveyed it to Oleman Carlan until the death o.f Mr. Hawks 7
A. Alll I know Mr. Stantliff paid the taxes on it when he
purchased it because there were ·some delinquent taxes on
it •at that time.
Q. Then you don't know who paid the ·taxes from 1909
when the deed WJas made until the de·ath of Mr. W. A. Hawks¥
A. I have no way of knowing that.
Q. Do you know this, that the fields on this 5 acre· tmct
some of them were actually tended by W. A. Hawks or his
representatives during his life time and long after the deed
was made from W. A. Hawks to Oleman Carlan 7
A. I don't know anything about tha:t.
Q. Do you know .a.ny witnes.ses who c.an testify before this
commissioner for you that Mr. Hawks did not use· this land
in hostile possession against the whole world includin~
Oleman OarIan 7
A. I can't answer that either way.
Q. C.an you state that Mr. W. A. Hawks did not use it 7
A. W. A. Hawks, is that Porter or his fathed
Q. His fa:ther?
A. I don't know in regard to that; I can't answer that.
Q. In other words from 1909 when the· deed was written until the death of Mr. Hawks which was in 1941 you can't state
and you have no witnesses that can s·tate whether he used
it or did not use it or held or did not hold it in open and
notorious and adve.rose· pos·session 7
A. I wouil.d refer you to the records on that.
Q. The records would make a poor substitute from somebody telling whether he was plowing it or not, wouldn't iU
Dep.
page 7

Objection by Mr. Cooley: I would like to interpose an objection to this line of questioning of the
plaintiff. This is immaterial evidence. The plaintiff is not claiming that W. A. Hawks was not in posses·sion.
In facl, his posiSession is no presumptoin of hostility, holding
it hostile. The only evidence that would be admiss.able on this
point would be his expiLanation of hostile holding brought
home to the owner. As to whether W. A. Hawks WJas in actual
possession is not materiaJ in this case. Plaintiff by counsel.
~
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Q. Do you know whether or not Oleman Carlan ever exercised any rights of owner.ship on this piece of property?
A. The only thing I know he deeded it to me and Mr. Stantliff. I would think it would speak for itself.
Q. Do you know of his ever being on the property 1
A. I can't S•ay that I do. He must have known where it was
at. I believe he married into the Hawks f.amily.
Q. \Vhere does Oleman Carlan live?
A. He lived at Galax at that time when we purchased the
property. I believe he ~ived in Richmond for awhile.
Q. Do you know where he lives now?
A. I think he still lives in GaLax. I think he .still has some
property on top of the mountain.
Q. Where was he when he signed the deed to the property '1
A. Mr. Stantliff taken care of that. I don't know.
Q. You don't know who wrote the deed 1
A. No, sir.
Q. Have you got a copy of that deed 1
Mr. Cooley: M1ary L. Williams took the acknowledgment,
County of W e.stmoreland.

Q. How much did you and Mr. Stantliff give for the land 1
A. I don't remember. vVe bought so many pieces of land
but I could go back through my cancelled checks.
Q. I win ask you if the deed doesn't show $10.00
Dep.
page 8 r and other valuable consideration 1
A. They usually write a lot of deeds that way but
the stamp on the back will show-you know more about that
than I do.
Q. If you gave more than $10.00 what was the other valuable consideration if any~
A. My recollection was from memory-! wouldn't state it
to be the truth-that we gave $250.00. That is just from memory. I wouldn't s.ay that to be true. vYe expl·ained that when
we bought it, we would have to buy it cheaper to be able to
Rell it.
Q. What did you give for the other one-half to Mr. Stantliff's heirs 1
A. I believe from memory. I am quoting this from memoryMr. Cooley: This question is objected to beeause it is immaterial as to how much he paid for it or whether it was a
g-ift or purchase.
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Q. I will ask if the deed doesn't show an outright purchase of $10.00~
A. I would have to go hack .and look at my deed.
Q. I will .ask you this, if at the time you and G. H. Stantliff acquired the land or attempted to acquire the land from
Oleman Carlan and at the time you bought the interest of
G. H. Stantliff from his heirs after his death if you did not
know that rthis land was claimed and had been claimed all
along by ·w. A. Hawks during his life time !and by Porter
Hawks and Faith Knight after the sale of Mr. Hawffis' land~
A. I did not.
Q. I will further ask you if you didn't buy it for the purpose of trying just to get your foot in someway to
Dep.
sell it back to Porter Hawks~
page 9 r A. No, sir.
Q. I will ask you if just as soon as you acquired
it if you didn't go to Porter Hawks and try to sell it to him?
A. I went to him before. vVe were selling it for Mr. CarIan.
Q. At the time you bought it according to your own evidence you knew that it was claimed by Porter Hawks and
Faith Knight, his sister, and you knew that Porter told you
that his father did not sell it¥
A. No, I didn't even know Faith Knight was into it at that
time. I thought Porter bought the whole farm the day of
the sale.
Q. At least you have stated that you· went to Porter and
tried to sell it before you acquired it and he told you then that
,V, A. Hawks owned it~
A. He s,aid that Oleman Carlan didn't have any dam land;
that he wasn't interested in buying it.
Q. In other words he told you that Oleman Carlan didn't
have any land and after that knowing what he said you and
Golly Stantliff went ahead and bought it anyway~
A. We bought the property.
Q. Knowing· that there was adverse claim to it~
A. Porter didn't say it was his property. All he stated
was that Oleman didn't have no dam land.
Q. Do you remember when this conver,sation was~
A. No, sir; I don't remmeber the e:x;act date.
Q. Do you remmeber where it was'
A. It was on Main Street in Mt. Airy. My office was over
the Lamm Drug Store, it was somewhere along the First
National Bank.
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Q. Did you tell your attorney that you had been told that
Oleman Car1an didn't own any land and then go ahead and
bought itT
Dep.
A. No, sir, he had already looked up the title
page 10 ~ so we could go on and seil.l it for Carlan.
Q. At that time had you ever been on it, did you
lrnow where it was?
A. No, sir. Carlan had told me.
Q. I believe from the description of the land it says a certain tract or parceJ. of land in Oarrol•County, Virginia, on
the East side of Pipers Gap Road ·and on the wate~s of
Stewart's Creek, bounded as follows, to-wit: Beginning on
a black gum." Is that the only black gum East of Pipers
Gap Road that you lrnow •anything about Y
A. I don't lrnow anything about it.
Q. Don't even lrnow where it isY
A. No, sir.
Q. There .are many black gums East of Pipers G.ap Road
in Fancy Gap District?
A. I suppose there is.
Q. You don't know where to pick out a black gum to begin?
A. I would refer you to the plat which is on record.
Q. And thence 30 poles to ·a sourwood. You don't know
where that sourwood is either do you?
A. That's right.
Q. In other words, Mr. Gillespie, when you and Mr. Stantli:ff acquired .the property or attempted to ·acquire it, you
had never been on it and had never seen it had you?
A. No, sir.
Q. So far as you know Golly Stantliff had never been
on it •and he had never seen it?
A. I can't answer that.

Mr. Cooley: This is objected to as being immaterial.
Q. Neither one of you knew -anything about the courses or
disfunces or where you could find them Y
A. I would refer you to the plat on record which
Dep.
we got a deed from.
page 11 ~ Q. Well, the plat you refer to on record from
which you got a deed from was made 41 years after
the deed was made from W. A. Hawks to Oleman Carlan Y

H. D. Gillespie v. Porter N. Hawks

21

H. D. Gillespie.
A. I don't know.
· Q. When you were told by Porter Hawks on the streets of
Mt. Airy, I believe that is where he said that Oleman Carlan
didn't have 'any dam lantl or whateve·r he said, did you go
back to the ·attorney and tell him what Mr. Hawks had said 7
A. No, sir; I didn't figllre I needed to when the deed wa-s
on record and the plat was on record which he had looked
at at the time be looked up the property to see he did own
some property.
Q. I believe I asked you this, do you know whether Oleman Carlan l1ad ever been on this land or not'
A. I don't know, you asked me that I belie·ve.
CROSS EXAMINATION.

By Mr. Cooley:
Q. I believe Mr. vV. A. Hawks was the father of Porter
Hawks?
A. That'H right.
Q. He owned quite a tract of land didn't he f
A. Yes, sir.
Q. He died without a will ·f
.A. I didn't know.
Q. You do know that there was a suit brought for the partitioning of his land 1
A. Yes, sir.
Q. And you know that there was a complete survey made
of his land, a blueprint T
A. Yes, sir.
Q. And who was the attorney handling the suit?
A. Mr. Tompkins.
Q. And it was decided that the land-W. A.
Dep.
Hawks had several children and grendch:hldren
page 12 ~ and it was decided it wasn't practieal to partition
it in kind and the whole thing was sold?
A. I was at the sale when it was sold.
Q. You W•as familiar with the survey and the plat, etc. f
A. Fairly familiar. I didn't go ·around the boundry.
Q. · You attended the sale?
A. Yes, sir.
Q. Did they sell the land at the sale?
A. I didn't own it. The Carlan l.and was taken out and
Mr. Tompkins made an announcement that that wouldn't
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be sold it belonged to Oleman Carlan, he made that announcement at the sale.
Q. During the proces.s of the suit I believe the surveyor
surveyed this land f
A. Woodrow Bedsaul made it.
Q. There that Olen Carlan land is described by metes and
bounds, courses and distances and it was presented to the
court and his report was confirmed by the court~
A. I suppose it was.
Q. And the commis.sioner announced that the 1and wa.s
there and he wasn't selling· it~
A. That's right.
Q. In that conversation you had wi>th Mr. Hawks on the
street I believe you said in Mt. Airy. W.as that after you and
Golly Stantliff had bought the land from Oleman Carlan~
A. No, sir; that was before. Mr. Carlan contacted us
and wanted us to sell the property for him and we told him
that we would need plats of the property, metes .and hounds
and certificate of title to the property so we could te.ll a man
just what we had for sell. After we obtained these I r.an into
Porter and that is when we had our conversation on the
street~-; of Mt. Airy. At a later date Mr. Stantliff and I purchased the property and got title to it.
Dep.
Q. And you couldn't go to it because you were
pag-e 13 r forbidden~
A. By trespa·ss notices.
Q. And when you approached Mr. Porter Hawks for a
rig-ht of way or whatever you did then he did question your
right there~
'A. All he said to me at that time w,a,s that he didn't own
anv land.
Q. Mr. Carlan didn't own any land'?
A. No.
Q. Did he tell you any reason why~
A. No, I had heard hut that was by way of the grapevine.
Q. "'When you were negotiating the sale for Mr. Oarl.an did
Mr.· Carlan hint to you in any way that there was anything
wrong·~

A. Mr. Stantliff made the deal with Mr. Carlan.
Q. When was the first time you learned that anybody was
questioning ·anything about the ti.tle ~
A. The first time was when I advertised it as a part of the
W. A. Hawks property in my advertisements. Mr. Stantliff_;he thought he might go up near the property ·and :Sell
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it then he .seen these new no trespass signs, then he just sold
it when he sold his other property.
Q. That w.as after the sale of theW. A. Hawks property?
A. Many year.s raftei"wards.
Q. That is the first time you ever heard the title brought
into question?
A. Yes, sir.
Q. Any other statement you want to mrake?
A. All I would say is if this deed, my feeling if this deed
is no.t good I haven't got a good deed to my daddy 't homeplace .and I bouglht it right at the front of this
pep.
courthouse here. Any other proper.ty I have
page 14 r got-if that deed is no good-if that wasn't in
the plat and wasn't taken out at the sale of property, announcement made the date of the sale that it wasn't
heing sold.
Mr. Tompkins: Do you say that I made that statement at
that sale?
A. Yes, sir.
Mr. Tompkins: That is all I want to know.
Questions by 1\fr. Parsons, ·Commissioner:
Q. Mr. Gillespie, as I understand Mr. Oleman Cadan oome
to you .about selling this land for him?
A. No, sir; he came to Mr. Stantli:ff. I didn't have any
connection of obtaining the deed through Oleman Carlan.
He made the transaction, told me prior about it.
Q. Mr. Stranrtli:ff told you that he was going to buy this
prope·rty for the two of you?
A. Mr. Carlan wanted us .to sell it for him ·and then we
didn't obtain .a buyer then Mr. Stantli:ff came back to me
and said, ''Do you want in on one-half of it with me Y''
Q. At that time did you talk with Mr. Hawks before you
acquired title to it?
A. Befo·re Carl:an made the deed I went to him to see if
he wanted to buy the 'Property.
Q. At that time you had had the title checked?
A. Yes, sir: tha.t is my understanding from Mr. Stantli:ff.
Q. Do vou have an attorney's certificate on that?
A. I believe Mr. John Alderman.
0. It. was before von houq-ht it that Mr. Hawks told you
that Carlan owned :rio land Y
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A. Yes, sir; before I got the title. to it.
Q. WheTe wa.s this sale of the one-half interest of Mr.
stantliff, where all was it advertised Y
Dep.
A. It was advertised here by blo.tters and plackpage 15 t ards and just in and ~around Mt. Airy.
Q. The •S·ale was conducted in Mt. Airy¥
A. At Short Town.
Q. I notice in ·that same deed there was maybe four or five
tracts when you got his one-half interest that was conveyed
to you¥
A. I don't remembe•r four or five tracts. There was a piece
of property on Pipers Gap that I bought from .Stantliff 's
estate because it had been sold by contract in Mr. Stantliff's
lifetime.
Q. This was •all done at the same time apparently soon
after Mr. Stantliff's death~
A. Right at two years i.s my recollection.
Q. Did you buy all of Mr. Sta.ntliff's proper.ty~
A. No, sir; he had some on Low Gap and some in Reidsville.
Q. You had the sale that was conducted at Mt. Airy¥
A. I bought the house and lot subject to a deed of trust at
Workmen's Federal in Mt. Airy and then this tract in question Wias purchased the same time at the same sale and it being in Virginia.
Q. Were those two pieces the only two pieces of property
that were adverti.sed for the sale~
A. That is my recollection.
RE-DIRECT.
By Mr. Tompkins:
Q. Do you recall at the sale of the W. A. Hawks Estate
whether it wa.s sold in lots 01r as a. whole~
A. It was sold in different tracts and then as a. whole is
my recollection.
Q. Do you recall who bought the separate tra.c.ts ¥
A. No, sir; I don't. There were various different people
bidding. I don't remember who all bid it off. Porter bou~ht
it when it went together as a whole is my reoeollecDep.
tion.
page 16 t Q. And you file a.s a. P'art of your pleading in
this c•ase rthe boundary, the outside boundary line
of the entire sale, do you or not?
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A. I don't know in regard to that.
Q. And in that there was no exception made to the five acre
tract and when it was bid on individually there WIRS no exception made as to the five acre tract Y
A. All I know several people were ruround and Woodrow
had a plat. Several different people were talking about this
tract that belonged to Oleman Oarlan.
Q. And you say that I said that it Wlas, the whole thing
was sold subject to this five acre .tract?
A. That is my recoilection.
Q. Do you swear i.t Y
A. I wouldn '.t swear that you made that specific statement until I discuss it with two or three other people who
were there.
Q. Did Woodrow say it 1
A. Woodrow had a plat. The people that were interested
were following him around. He was giving them .the amount
of acreage of the different pieces. I do remember I said,
"What abou.t this?" He said, "That belongs to Oleman OarIan.'' My recollection is that you said that this would not be
sold.
Q. Do you say I said that Y
A. That is my recollection.
Q. Will you swear it f
A. No, not until I talk to some other people. I do know
that that statement wa.s made on the ground.
Q. You know that Woodrow Bedsaul told you that .this
blocked off in there f Didn't Woodrow Bedsaul also tell you
.that this was ·a fictitious deed and the Hawks had
Dep.
·always claimed it?
page 17 ~ A. No, sir.
Q. And hasn't he told you that since T
A. No, sir.
Q. I guess it was sometime last spring?
A. That is my recollection.
Q. You mean' after you had bought it?
A. I had h:ad it for quite sometime. Mr. Sta.ntliff bought

it.
CROSS EXAMINATION.
By Mr. Cooley:
Q. Let me ask you this, the suTVeyor gave the acreage of
all this farm in his survey?
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A. Yes, sir; I believe it gives the total acreage.
Q. Doesn't the acreage that was sold, doesn '.t it leave out
the Oleman Carlan land~ In other words the acreage of the
land was not counted in the W. A. Hawks land~
A. No, they said the commissioner didn't have a right to
Rell it any way.
Mr. Tompkins:

That is a question of law.

Q. The acreage w.as not included in the sale of the farm?
A. No, sir, not in the whole of the farm.

Signature waived.
And further this deponent saith not.
PORTER HAWKS,
a legal and competent witness introduced, sworn and deposes as follows :
DIRECT EXAMINATION.
By Mr. Tompkins:
Q. Your name is Porter Hawks?
A. Yes.
Q. How old are you?
A. 72.
Q. And you are the son of W. A. Hawks?
Dep.
A. Yes, sir.
page 18 r Q. Where do you live?
A. Lambsburg.
Q. How long have you lived there?
A. p,fiactically all my life.
Q. You live there now at the homeplace ~
A. Yes, sir.
Q. Mr. Hawks, do you know Oleman Carlan?
A. Never knew a man by that name.
Q. Mr. Gillespie in his s-ilit here has :filed a deed from your
father, W. A. Hawks, and your mother to Oleman Carlan.
Will you please tell me how that deed come to be made Y
A. Well, some people, somebody found a little old ·still on
it one time ,and Poppa was afraid that sometime maybe they
might confiscate his land so he made out this· deed. Old man
.Jeff Edwards made the deed. That was my name. I was the
man .that bought the land. My name Wlas Oleman Oar1an and
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he acknowledg-ed the deed and I •told him how to spell my
name.
Q. Did Jeff Edwards know you 1
A. No. He thought I was Oleman Crurlan.
Q. You say that he thoug-ht you were Oleman Carlan Y
A. Yes, sir.
Q. Did you ,tell Mr. Edwards who wrote the deed that you
were Oleman OarlanV
A. Yes, sir.
Q. Was your father there at the time Y
A. Yes, sir.
Q. Did any money pass between you and your father T
A. I paid Pop.pa $50.00 for the land and Mr. Edwards
handed me tihe deed.
Q. The deed shows to be dated back in 1909. Did
Dep.
you bring that deed to the Clerk's Office?
page 19 ~ A. He broug-ht it about a year later. Mr. Goad
was in there. He paid for having it recorded.
Q. You say he, who is he?
A. My father, and also he told the clerk, he said, "I don't
want you to substract this from my acreag-e. I want to continue to pay the tax on it.''
Q. Did he continue to pay the taxes f
A. Yes, sir.
Q. This deed w;as made in 1909 and recorded about a year
later. Was there ·any difference in the way it was tended or
:mything- else for the acts of ownership by your father .after
making- .the deed as it was before?
A. Never any difference.
Q. 18peaking of Oleman Oarlan. Did you have some relative or did ~somebody marry your sister who spelled their
name that way?
A. Olen Carlan.
Q. Where does he live now?
A. I think he lives in . . . . . . . . . . . . . . . now.
Q. At the time that you acquired this land under a fictitious name was it in woods or partly woods or were .there fields
on itT
A. It was about 4/5 in fields something like that. It was
tended and Mr. Snow saw it, he worked, tended it several
times.
Q. Let me ask you this, were there .any spring-s on it from
which your father watered his premises?
A. Yes, sir; he had a pipe line running from ·a spring on
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this survey here somebody made, and it failed and we run
it over to another spring.
Q. During 1909 and some years afterwards did
Dep.
Olen ·Carlan live in that neighborhood Y
page 20 ~ A. He lived around Galax or Mt. Airy or Winston, he lived so many different places.
Q. Did he ever ·at anytime exercise 18JlY right of ownership
over this piece of land 7
·
A. Never knew of him being on it.
Q. Did he ever know that ~he deed was made?
A. He didn't :find that out until pretty close to the day he
tried to sell it to me. I told him I had owned the thing for
40 or 50 years. I said, ''He don't own any land, that belongs
to me, me and my daddy."
Q. Did Olen Carlan so far as you know ever pay any toaxes
on this land Y
A. He didn't know anything about it. You can find out
when the first tax was paid on it. We must have paid it up
to 56. I paid it after my father died. I guess I am paying on
all of it now so far as I am concerned.
Q. You say that Mr. Gillespie came to you in Mt. Airy
and wanted to sell you this land when do you :say thai wasT
A. It has been ten or twelve years ago. I told him not to
fool with the land. I said, "Mr. Stantliff has always wanted
to aggravate me all his life." I said, "Don';t fool with that
land.'' I warned .them plenty about that. He has never paid
taxes. He probably paid one year or something. They
oouldn 't have paid much back tax because it had been paid
up to when Woodrow made the survey. I don't know how he
located the spot or ·anything· about it bec.auRe ~H' didn't know
where it was.
Q. On the date of sale were you at the sale?
A. I certainly was.
Q. I believe the land at that time had been run and platted
and I believe was six or seven different tl'lacts of land? Did
you bid on each one of those tracts Y
Dep.
A. Yes, sir.
page 21 ~ Q. And then was it blocked together and you
and your sister bid on it? I believe you bought all
of iU
A. Yes.
Q. At anytime before that .sale or during the sale as commissioner of the court did I exclude a five acre piece of land
from Tract No. 1 Y
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A. Nobody ever mentioned .that plot. My sister never did
notice. I saw •a little old board tacked upon a storehouse and
I was excited about the sale.
Q. Let me ask you this, do you remember me when I came
down there 1a few days before the sale with these blueprints
~aying something .to you about this five aoces 1
A. I don't recall that.
Q. But it was not mentioned at the •S•ale ~
A. No, sir.
Q. Do you know whether Woodrow Bedsaul made any
statement about it out of your presence •to anybody or not Y
A. If he said anything I never heard it. He was out of my
reach. I think you stood pretty close to me and my sister
and brother.
Q. How many years, Mr. Hawks, would you say that your
fathe1r tended this piece of land from 1909 until the date of
his death?
A. We used it for pasture awhile. There w.as .a fence that
went ar-ound the whole mountain. We tended that I guess for
15 or 20 year.s after the deed was made.
Q. After the. deed from your father?
A. After he deeded it to me, Oleman Carlan.
Q. And your father held possession of iU
A. Yes, sir.
Q. Do you know of anybody ever claiming it'?
A. No, sir.
Q. W~as there a way .to get into it~
Dep.
page 22 ~ A. There was an old road that went up in one
part of it. It is all grown up now.
Q. At the time he conveyed it to you w.as there a road in
there then~
A. Yes.
Q. Was it just sort of a long •road 1 Oould you have gotten a ear over itf
A. It would have been impossible, wagons at that time,
there weren't many cars.
Q. Do you remember how long that spring was used from
l 909 until your father died¥
A. I couldn't tell you exactly how long that particular
spring. This other :spring is just. outside this boundary, and
we just extended the pipe on and we have a time or two put
it baek on this spring .and so now it on the other one, it has
got more fall that way. The pipe has been running t11ere 1
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would s·ay I was 6¥2 years oold when it was put in there. Pa;rt
cf the pipe is still in it •and running good yet. I never heard
of anybody calling him Oleman Carlan, no, he never paid a
cent for it, knowed nothing .about it.
Q. Let me ask you this, Porter, this Olen Carlan married
your sister 1
A. Yes, sir.
Q. Did he ever live on this five acre tract 1
A. No.
Q. Where did he live with reference to the home place~
A. He did live in my grandmother's old home for awhile.
Q. ·where was it 1
A. On Pipers Gap Road.
Q. vV as it on the same road f
Dep.
A. On the back side of Old Pipers Gap.
lJage 23 r Q. Is that the only pLace that he ever lived on
the property~
A. He only lived there for a little w\hile.
Q.. Will you please state-would the•re have been any reason for your father to have conveyed him this pl•ace ¥
A. If he had conveyed it to him he would have conveyed
it to Olen Carlan and his wife.
Q. At that time did Olen Carlan and your sister have
children~

A. Yes, they had one I am quite sure.
Q. How many children did they finally have 1
A. Three.
Q. Are those children still livingf
A. Yes; he deserted them in Winston Salem and they almost starved to death and we checked •all ove;r the United
States and finally I found him in vVashington .and he got
awav from me and then be went to Ohio and I have been told
mar~ied ag-ain.
Q. Fron~ 1909 when the deed was made, from that date until he left this county entirely did Olen Carlan ever make
any claim whatever to this land~
A. Never claimed it.
Q. So far as you know did he ever pay a tax ticket on it¥
A. Never that I h:ave heard of.
Q. Did he eve-r exercise ·any rights on it at all?
A. None whatsoever.
Mr. Ooolev: The whole of this witness's testimony is objected to as being irrelevant .and totally immaterial a~ to any
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issue in this cause. Not waiving these objections counsel for
Jllainti:ff questions this witness as follow.s :
Q. Mr. Hawks, I believe you say you were present when
tr:anS~action

wa.s made hy which the land was conveyed to
Oleman Carlan?
Dep.
A. I was right there.
Q. And you have taken part in it. I believe you
page 24 ~
say you posed ·as Oleman Carlan Y
A. That is exactly what I did.
Q. And you fooled the man that W1rote the deed I believ·~
you said?
A. That is the truth.
Q. He thought you were Oleman Carlan Y
A. That's right.
Q. But your father didn't think you were Oleman Car.lan,
did he?
A. He knew the setup. He knew exactly what we were
going to do.
Q. He knew who he was conveying the land to. He knew
who Oleman Carlan was?
A. There is no such man as Oleman Carlan.
Q. There was a man that W•as identified as Oleman Carlan'?
A. I think I told you 1ihat once before.
Q. Your fathe1r conveyed it to that man Oleman Oarlan?
A. That was me.
Q. Wasn't the man that he conveyed it to right there? The
same man that conveyed the l-and to H. D. Gille:Spie years
later?
A. No, sir.
Q. Wasn't it the same Oleman Carlan?
A. I am the only man that was there.
Q. Oleman Carlan signed the deed T
A. He just had to forge somebody else '·s name on it. His
name is Olen Carlan.
Q. Oleman Oarlan spelled his name just like tihe deed. Isn't
that the same man that was involved in the trans.action with
your father and who conveyed the land to H. D.
Dep.
Gillespie and G. H. StantlifH
page 25 ~ A. Certainly not, that was Olen Carlan.
Q. So your position is that there is two men
then. That that is not the man T
A. He couldn't sell something he didn't have.
Q. Wasn't that the same man involved in both transactions?

the
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Porter Hawks.
A. He conveyed the land to me under an alias of Oleman
Car1an.
Q. Wasn't that Oarlan the same man in both transactions~
A. No, sir; he might have forged his name.
Q. Mr. Hawks, do you claim that you got title to that land
in the transaction where W. A. Hawks conveyed the land to
Oleman Carlan 1
A. Yes, sir, and I bought it again at the s1ale.
Q. 8o you got title to it twice?
A. Me and my ;Sister bought it.
Q. You owned the land from 1909 on up to ;boot T
A. Yes, sir.
Q. And you bought it again?
A. I never thought about it. I was bidding on that whole
North tract.
Q. Oleman CarJan, you don't deny Oleman Carlan did convey the Land to G. H. 8tantli:ff and H. D. Gillespie, he signed
the deed, didn't he ¥
A. He did that to get hold of a little money to drink. His
wife said he stayed drunk.
Q. He exercised a little authority over it, he sold it 1
A. I told them not to buy it.
Q. At the sale that was held they had this blueprint?
A. They had it tacked up on the storehouse.
Q. And the commissioner selling it had a blueprint?
A. I don't think, he might have had one in his hand. He
never mentioned it.
Dep.
Q. He had the blueprint there didn't he? Didn't
page 26 ~ ihe sell it by the blueprint f
A. They called out the different tracts and acreage.
Q. He sold it by the blueprint?
A. Yes, but that wasn't mentioned.
Q. Wasn't it a fact that the acreage that you bought this
wa,sn 't included in the ,aereage you bought?
A. I thought it w;as.
Q. But it actually wasn't was it?
A. I thought it was.
Q. Regardless of what you thought the acreage you boug·ht
didn't include this part of the land?
A. I don't know that.
Q. You claim .the land by two deeds T
A. Yes, sir.
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Porter Hawks.
Q. What :about your sister, what is the situation with regard to the Land she owns Y
A. She owns ~.
Q. Does she own any interest in that five acres of Carlan?
A. We bought it all altogethe1r, she bought a ~ in the
whole thing.
Q. Doe.s she own :any interest in the land?
A. It was sold in tlh•a.t. I fig11re she would.
Q. And you already owned it~
A. Yes, sir.
Q. W1asn '•t Mr. Gillespie the first one that you told that the
land belonged to you?
A. I don't know whether he was the fir.st one. I told 100
people that Olen Carlan never owned a foot of land on that
place in his life.
Q. Wa.sn'.t he the first one?
A. I don't know. I have told several.
Q. You never told Mr. Oarla.n that he didn't own it, did
you?
Dep.
A. I never could get close enough to him. He
page 27 ~ don't want to get 'around me much.
RE-DIRECT.
By Mr. Tompkins:
Q. As far as Carlan is concerned he didn't know he owned
it, didn't know the deed was written?
A. I don't know somebody run acros.s it on the book and
he thought he would get a. little money out of it. I warned
them that it didn't belong to him. When we brought the
de·ed Poppa told the clerk not to subtract it from his acreage.
Mr. Parsons: Are we satisfied that the Olen Oarlan is
the same man that sold the 1and to Mr. Gillespie? The man
that Mr. Gillespie is talking about his name is Olen Carlan,
is he the same man that married Mr. Hawks' si.ster?
A.
Q.
Olen
A.

Yes, sir.
At the time this deed was made to Oleman Carlan was
Oar1an married to your sister at that time?
Yes, sir.

Signature waived.
And further this deponent saith not.
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JOHN SNOW,
a legal and competent wrtness, introduced, sworn and deposes as follows :
DIRECT EXAMINATION.
By Mr. Tompkins:
Q. ·what is your name?
A. John Harvey :Snow.
Q. How old are you?
A. 59.
Q. ·where do you live?
A. Surry County, N. C.
Q. Mr. Snow, where did you live before you
Dep.
went to Surry County, N. C.?
page 28 r A. I lived ,at what tihe·y call the ......... place,
the other .side of Lambsburg.
Q. How long had you lived there?
A. Twelve or thirteen year;S.
Q. Were you raised around Lambsburg?
A. I was raised in North Carolina. I came to Virginia
about the time I was 25.
Q. Did you know vV. A. Hawks~
A. Yes, sir; since I was a kid.
Q. Did you ever do any tenant farming on his place or
with him?
A. Yes, sir.
Q. In this suit which is ,a question over 5 acres of land that
he owned did you ever have occasion to know where this five
acres wa.s?
A. Did not.
Q. Have you done some farming on his land~
A. Yes, sir.
Q. Wili:ere was that~
A. Up on fhis so called pl.ace that was to be sold and on the
other property, too.
Q. Was it on this five 'acre tract~
A. Hobert and myself g;rowed tomatoes there.
Q. Hobert w.as a son of Mr. \V. A. Hawks?
A. Yes, sir.
Q. Was that the only time you £armed it1
A. Yes and planted corn oli it.
Q. Has that been since 19091
A. Yes, sir.
Q. Between 1909 and the date of Mr. Hawks' death?
A. Yes, sir.
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John Snow.
Q. How many time,s would you say you farmed it?
A. I don't recall but several times.
Dep.
Q. At the time you were tending on this place
page 29 ~ where was Olen Oar1an if he was there at all?
A. Not there.
Q. No.t there at all?
A. No, sir.
Q. Did lVIr. Hawks exercise full control over this piece of
land?
A . .So far as I know.
Q. When you tended it did you account to lVIr. Hawks or
Olen Carlan for the crops?
A. Mr. Hawks.
Q. And that w1as between 1909 and 1941 when he died?
A. Yes, sir.
Q. Did Olen Carlan to your knowledge ever exercise any
rights of ownership whatever?
A. No, sir.
Q. Did you ever see him on the property?
A. No.
Q. Did you ever speak to him about ;the prope·rty?
A. No, because I never seen him ·after he left that country
up until afteor my wife died.
Q. You wouldn't be in position to know who paid the taxes
or anything f
A. I suppose that lVIr. Hawks paid it. I never heard anything different.
Q. State whether or not you know that there was a pipe
line for water that went from this piece· of Land into Mr.
Hawks' home?
A. Yes, sir.
Q. How long had it been there?
A. Ever since I knew anything about it.
Q. So if he conveyed it to anyone he just conDep.
veyed away the water right to his home?
page 30 ~ A. That's right.

Objection by Mr. Cooley: The whole of this witness's
testimony is objeeted to as being immaterial and irreleVlant
to the issue in this cau.se :and upon this fact p1aiutiff does not
care to cross examine.
Q. Were you .at the sale of the W. A. Hawks property when
I sold it?
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Marcus Edwards.
A. Yes, sir.
Q. Will you please state whether or not as commissioner
of the court that I said that I was selling this property either
at the time I sold it in lots or as a whole and excluded from it
that five acres of l.and ~
A. No, sir, never heard nothing like that. All I heard it was
sold in lots and as a whole.
CROSS EXAMINATION.
By Mr. Cooley :
Q. Tlhey had the blueprint on the ground didn't they7
A. Yes, but I never did see it.
Q. You saw it in the hands of other people?
A. Yes, sir; I never heard no comments about it.
Q. You weren't bidding~
A. No, sir.
Signature waived.
And further this deponent saith not.
MARCUS EDWARDS,
a leg.al and competent witness, introduced, sworn and deposes as follows:
DIRECT J:iJXAMINATION.

By Mr. Tompkins:
Q. Htate your full

name~

A. Marcus Edwards.
Q. Where do you live f
Dep.
A. About Lambsburg.
page 31 ~
Q. Did yon know "\V. A. Hawks?
A. Yes, sir.
Q. Do you know where his lands lay~
A. Prettv much.
Q. There is a :five acre tract here in ques.tion, Mr. Marcus,
about it being owned by Oleman Carlan. Did you know Oleman Oar1an?
A. I knowed Olen CarLan.
Q. Did you know where he lived when be lived down in
there?
A. To tell you the truth I don't.
Q. Was t!b•ere any house on this particular piece of land'
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MMcus Ed!wards.

A. I don't know anything about it.
Q. You never saw one?
A. No.
Q. Do you know whether or not there was a spring on it
that MT. W. A. Hawks used to put water in his home?
A. There is water up there.
Q. Have you seen the pipe line?
A. Yes, sir.
Q. And it goes into the home of Mr. Hawks?
A. Yes, sir.
Q. How long bas it been there?
A. Ever since I Wias young.
Q. Do you know whether it is still there?
A. I think so.
Q. Have you ever seen this piece of property that is in
question here in corn or tomatoes or anything?
A. I have seen a tomato patch •a time or two. Johnny .Snow
and Hobert owned the tomato pa.tch.
Q. Did you ever see Olen Carlan on :the place?
A. No, sir.
Q. Do you know of any rights of ownership he
Dep.
ever claimed to it?
page 32 ~ A. No.
Q. When did you first hear that there WIB.S any
question about this piece of Jand?
A. Pretty quick •af.ter they started advertising the estate.
I heard rumors about it.
Q. Who did you hear talk about it?
A. FiTst one and another, general public.
Q. Y,ou mean the general public was talking about it?
A. I hoord ·about this gentleman over here; he was into it
someway, got or bought it or something.
Q. Heard ·about him buying it?
A. Him or Mr. Stantliff one.
Q. Were you ·at the sale T
A. Yes, sir.
Q. Will you please state whether or no.t ·as commissioner of
t.he oourt that I made the statement tbat I was not .selling the
five acre tract in Lot No. 1?
A. I never heard it if you made it.
Q. Where were you standing, how close to me?
A. I don't know. I was sitting out there some distance.
Q. And I was in the back end of a pickup? Witlh the auctioneer?
A. I think so. I didn't know who the auctionee·r was.
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Robert Lee Berrier.
CROSS EXAMINATION.
By Mr. Cooley:
Q. You knew there was a blueprint on the ground Y
A. To tell you the truth I didn't.
Q. Can you tell anything that the commissioner said theref
A. He just said he was selling that ~tr.act of land.
Q. You didn't hear him say anything~
A. Yes, sir, in fact if I had seen the blueprint I couldn't
have read it.
Q. Did tih·e commissioner mention the blueprint~
A. If he did I didn't hear him.
Dep.
Q. What did he talk about?
page 33 ~ A. Just about the land, him and the auctioneer
together.
Q. You don't know a thing he said Y
A. Not particularly, no, sir.
Q. You don't know much about it Y
A. I told all I know.
Signature waived.
And further this deponent saith not.
ROBERT LEE BERRIER,
a legal and competent witness, introduced, sworn and deposes, as follows:
DIRECT EXAMINATION.
By Mr. Tompkins:
Q. Mr. Berrier, will you pJease state your full name,
ple:ase, sir 7
A. Robert Lee Berrier.
Q. Where do you live, Mr. Berrier7
A. I live near Flower Gap Church.
Q. Lambsburg Community7
A. Yes, sir.
Q. How old are you 7
A. 82 the 16th of J a.nuary.
Q. Mr. Berrier, did you know W. A. Hawk.s?
A. Yes, sir.
Q. I guess you knew ihim pfiactically all his life?
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Robert Lee Berrier.
A. Yes.
Q. How close did you live to him T
A. About two miles.
Q. "\Vere you reasonably well ·acquainted with his lands T
A. He had so much. Not for sure. I didn't know where
all the land was.
Q. There is a piece of land in question in tills suit about
five acres of 1and up back of the house, will you please state
whether or not you have seen that land tended
Dep.
by anybody T
page 34 ~ A. I have saw a garden on it different times.
Q. Did you ever seen anybody working there?
A. No.
Q. You just saw a garden or truck patch T
A. Truck patch.
Q. Did you know Wlh·ether or not Mr. Hawks furnished
·water from his spring up there?
A. He told me one time we went to drink some water.
Q. What did he sayT
A. He said it come from a spring up on the mountain.
Q. Was that close to where you saw this truck patch T
A. I gue.ss.
Q. Did you know Olen Oarlan T
A. No, I wouldn't know him if I saw him.
Q. You don't know whether he owned any property or not?
A. If he did I didn't know it.
Q. I believe he married Mr. Hawks' daughter¥
A. Yes, sir.
Q. Do you know of Mr. Carlan, Olen Oarlan, ever claimjug any interest in any piece of property that belonged to
Mr. W. A. Hawks?
A. No, sir; I never heard of it.
CROS.S EXAMINATION.
Bv Mr. Cooley:
Q. Were vou at ttbe sale?
A. No, sir.
Signature waived.
And furthe·r this deponent saith not.
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JEROME HAWKS,
a legal and competent witness, introduced, sworn and deposes as follows :
·
DIRECT EXAMINATION.
Dep.
page 35

~

By Mr. Tompkins:
Q. Your name is Jerome Hawks f
A. Yes, sir.
Q. How old are you Y

A. 62.
Q. Where do you live f
A. Lambsburg.
Q. Lived there most of your life f
A. Yes, sir.
Q. Did you know W. A. Hawks?
A. Yes, sir.
Q. Did you know where his property was f
A. All back over there where he lived.
Q. Did you ever see this cleared piece of proper.ty that is
in question here?
A. Yes, sir; I have been on it.
Q. Will you please state whether or not there is a spring
on it from whieh Mr. Hawks furnisihed water to his home?
A. I didn't know exactly where it was. I had been in the
house ·and drunk the water. I never did know the exact location of the spring.
Q. Do you know whether or not Mr. Hawks tended this
land?
A. It had been in cultivation. I have seen it in, pasture,
too. I don't know who was doing it.
Q. You saw it in cultivation and pasture?
A. I suppose it was his piece of property, I didn't know.
Q. Did you know Olen Carlan f
A. He lived just below me part of the time when he was
married to Porter's sister. I tmnk he probably lived over
there on Mr. Hawks' p1ace. He did live almost next door
to us.
Q. Do you know whether or not there was ever any ihouse
on this land?
A. Not that I know anything ·about. I would
Dep.
have seen it if it had been up in there.
page 36 ~ Q. Were you at the sale?
A. No, sir.
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Jerome Hawks.
Mr. Cooley: I don't care to cross examine him.
Signature waived.
And further this deponent saith not.
State of Virginia,
County of Oarroll, to-wit:
I, John W. Parsons, Commissioner in the above chancery
cause, certify that the foregoing depositions were taken before me 'at the time and place in the caption mentioned.
Given under my hand this 31st day of October 1963.
JOHN W. PARSONS
Commissioner
Cost of Oloatine H. Henley, Stenographer-$18.00
Received & filed in Clerk's Office October 31, 1963.
M. B. MONTGOMERY, Clerk.
Dep.
page 37
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DEPOSITIONS.
The deposition of Woodrow W. Beds:aul taken before me,
Ulorutine H. Henley, Notary Public, at the courthouse in
Hillsville, Virginia, on the 13th day of November, 1963, pursuant to agreement to be read 'as evidence on behalf of
plaintiff in the above styled cause now pending in the Circuit
Court of Cflarroll County and in the matter of account in
above ·cause pending before me as commissioner.
Present: H. D. Gillespie, in person and by A. E. Cooley,
His Attorney.
J. L. Tompkins, Attorney for Porter N. Hawks & F-aith
Knight.
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WOODROW W. BEDSAUL,
a legal and competent witness, introduced, sworn and depose,s as follows:
DIRECT EXAMINATION.
By Mr. Gooley:
Q. Mr. Bedsaul, I believe you are a certified surveyor,
are you~
A. Yes, sir.
Q. Did you survey the Lands of W. A. Hawks~
A. Yes, I did.
Q. Was that at the time there was a partition suit pending7
A. Yes.
Q. What was fue date of your survey~
A. 1949 I believe.
Q. We have here a blueprint for inspection. Is this your
work?
Dep.
A. Y e.s, sir.
pag·e 38 ( Q. You surveyed it off in tracts~
A. Yes, I surveyed it as a whole and then
divided it into tracts.
Q. It was a large boundary of land¥
A. Four hundred and some acres. 459 I believe.
Q. I note that Tract No. 1 is designated on your blueprint
aR containing 115.52 acres and there is within that boundary
lines a tract of 4.69 acres designated as Oleman Carlan land.
Of course, it has been considemble time. Did you survey that
Carlan land as a part of the W. A. Hawks land?
A. I surveyed the Carlan land to set it aside from the
Ha;wks estate, to show that it was not a part of the Hawks
Estate was the reason of tihe survey of the Oleman Carlan
land.
Q. Did Carlan request you to survey it?
A. Yes.
Q. And you surveyed it for him and charged him for it
did you f
A. Yes, sir.
Q. I believe you charg-ed him according to the hill $18.00, is
that correct for surveying his land f
A. Yes.
Q. And that was in 1949. Well, now. I don't know whether
you know or can remember, is that 115 acres intended to be
aU-it is unde'rstood to be a part of the W. A. Hawk-s land?
A. My thinking 'as of present would be if I were doing; it
now that 115 fl"reR would be theW. A. Hawks ,acreag-e excluding the· 4.69. Fourteen years ag-o I might have done it differ-
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Woodrow W. Bedsaul.
ent. I would have to refigure the acreage in it. I would sray
this----that it should not include this 4.69 .acres. The 4.69
should not be in it.
Q. The 4.69 should be in addition to it 1
A. If the 115 acres includes the 4.69 acre;s it is
Dep.
through an oversight.
pag-e 39 r Q. But you do know that the Carlan land i.s
·set a.side as not being ·a pwrt of the W. A. Hawks
land¥
A. That was the purpose of the survey.
Q. Were you at the sale~
A. Yes.
Q. 'Vas the blueprint there on the ground at the sale¥
A. I am sure it would have been. I would hate to rely on
my memory that long. Ordinarily it would have been.
Q. Do you remember anybody asking any questions ·about
itT

A. I am afraid I don't remember that far.
Q. There was a pretty good crowd at the sale¥
A. Yes, I remember a pretty good crowd.
CROSS }1"}XAMINATION.
By Mr. Tompkins:
Q. Mr. Bedsaul, do you remember writing me a letter on
.T uly 29, 1949 with reference to the pieee of land 7
A. No, sir; I don't remember writing you the letter but [
don't doubt that I did.
Q. I will ask you to look at the signature and see if that
is your handwriting~
A. That looks like my handwriting.
Q. I will read the letter.
Lambsburg, Va.
July 29, 1949
Mr. J. L. Tompkins
Hillsville, Va.
Dear Sir:
It was brought to my attention yesterday that Olemann
Carlan holds a deed to five acres of land somewhere inside the
W. A. Hawks Est. Recorded in Deed Book No. 34, Page
47fi. Dated 1909.

44

Supreme Court of Appeals of Virginia

Woodrow W. Bedsaul.
I want to find it. The deed is no.t very ;specific. there is a
lot of land East of the Pipers Gap. Rd; and the
Dep.
woods are full of gums and sourwoods. No one
page 40 ~ that I have talked to ever knew that Ole Carlan
had owned any land in that ·seotion. .And he him-

self, seems to have no idea where it is.
To the best of my knowledge ·all land that was included in
my survey east of the P. G. Rd. was run out from deeds
on or prior to 190•2. A courthouse record of land purchased
by W. A. Hawks East of P. G. Rd. between 1902 and 1910
would tell us whether the five acres in question would have to
be inside our present survey.
P. N. Hawk•s says that he also has one acre inside the survey which is located up in the mountain and is to be excepted
when sold. He didn't show me the location before he left,
but since it is in the mountain it should not make much difference.
I do not see where Mr. Carlan's deed oould hold up the
sale because the land has been in use and under fence for
probably 35 or 40 years.
I would like to ibear from you concerning this matter.
Sincerely,
Woodrow W. Bedsaul
P.S. I expect to have the information you need on ·acreage8
and sub-divisions by latter part of next week.''
Q. That i·s your letter to me?
A. Yes, sir.
Q. I believe you say that you laid that off there at the request of Carlan. How did he know? You say he didn't know?
How did he know whe•re to put it and how did you know
where to put it in T
A. Will Berrier took me and showed me the starting corner. I don't believe Oleman Carlan knew where it wa.s.
Q. I will .ask you if you recall my le·tter to you in answer
to this, Woodrow?
Dep.
A. No, I don't.
page 41 ~ Q. You don't recall my answer to you?
A. No, I don't.
Q. Your letter to me says that you have already run it at
the time you wrote this letter on July 29th, I believe it says
that. Did you after that put the 5 acre tract in here?

H. D. Gillespie v. Porter N. Hawks

45

Woodrow W. Bedsa'IJJ,.
A. I have an idea the field work had been done at the time
I wrote the letter. The map and calculations probably had
not been done.
Q. I will .ask you if I didn't say to you in a letter in response to your letter that we have jUtSt put in the record that
there W18.S no need of running that out from the fact that the
Hawks had claimed it ever since it had been made Y
A. I don't recall that letter.
Q. I will ask you if you recall a convens•ation thrut we had
in my office when you brought me the maps and you told me
that you had put this five acre tract in just because it was on
record but that you did not believe that anybody claimed iU
A. I can't recall that. I don't doubt that it would have
been.
Q. That would certainly have been in keeping with the first
letter to me wouldn't it¥
A. Yes.
Q. Do you recall that the land was sold at the sale in parcels and then as a whole Y
.A. Yes, I think-I am pretty sure that is the way it was
done.
Q. After it was sold as a whole to Porter Hawks and his
sister, I will ask if you remember me .asking you on the
ground at that time if you would write me the entire description around the boundary so that I wouldn't make any mistake in it and .that you furnished me with that?
A. Yes, I remember you ·asking me to write you
Dep.
the deed's description.
page 42 ~ Q. And you did it¥
A. Yes.
Q. And furnished it to me Y
A. Yes.
Q. You say now, Mr. Bedsaul, that you think that the
first tract is 115 acres and should be plus the 5 .acre tract or
the five acre tract is taken from the whole of 115 ·acres which?
A. The five acres should not be a part of the 115 acres tract.
Q. You say that Will Berrier showed you where the starling corner was?
A. Yes.
Q. Olen Carlan didn't know where it was Y
A. Not to my memory he didn't, at least ways he did not
take me and show it to me.
Q. Did you ask him to show it to vou Y
A. I can't recall that. I ram sure that I would have.
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Wood,row W. Bedsaul.
Q. Willen you wrote to me in July, 1949, of course, your
memory on it would have been better than it is now and then
vou said 'and underlined it "And he himself, seems to have no
idea where it is?
A. I would abide by that statement beoouse it was fre,gh
in my mind.
Q. You had talked to him at that time 1
A. Well, the first I heard was when he brought the deed
and asked me to survey it.
Q. Did he bring you the original deed 1
A. Oleman Oar1an broug!ht what I remember as being the
original deed, yes.

RE-DIRECT EXAMINATION.
By Mr. Cooley:
Q. Mr. Bedsaul, of course you wrote that letter
Dep.
and your testimony today i,s not in any way in
page 43 r conflict with what you said in that letted
Mr. Tompkins:

That is a question for the court.

Mr. Cooley:
Q. Do you know of any statement that you have made todav that it is conflict with this letter?
A. It is not intended to be, no.
Q. It seems that Mr. 'Oar1an didn't know just where th9
corner to his land, just where it was exactly¥
A. No, not exactly.
Q. He knew he had some Land~
A. He knew he had some land and he produced the deed
and told me he did have and probably told me who could tell
me.
Q. vVho is that, the old man Berried
A. vVill Berrier.
Q. How old is he~
A. He is very old. I have an idera 86 or 87 year,s old.
Q'. Was he man that was well acquainted right in that vicinity~

A. He was raised in the neighborhood .and said that he had
!helped to run the land rat the time of the original survey when
it was deeded to Oleman OarLan. Said he helped to 'run it.
Q. He is the one that showed you where it wa:s ~
A. Yes.
Q. And you had the deed at the time?
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Woodrow W. Bedsaul .
.A. Yes, sir.
Q. Do you know the physical condition of Berrier~ Whether he would be able to come to court 1
A. He would not be able to come to court.
Q. So Mr. Tompkins handled the case, he knew about the
Carlan land and corresponded with you ,about it~
A. Yes, I told him in tiliat le.tter.
Q. He never did tell you he aimed to sell it did he~
A. No.
Dep.
Q. Do you remember the .announcement that
page 44 ~ was made .at the sale, you weTe there and heard
Mr. Tompkins when he made an announcement?
A. I can't remember that. That ha.s just been too far back.
Signature waived.
And further this deponent saith not.
S.tate of Virginia,
County of Oarroll, to-wit:
I, Cloatine H. Henley, Notary Public, certify that the foreg-oing depositions were taken before me at the time and place
in the caption mentioned.
Given under my hand this 19th day of November 1963.
CLOATINE H. HENLEY
Notary Public
Cost of Cloatine H. Henley, Stenographer $4.00
Received & filed in Clerk's office Nov. 19, 1963.
DAISY L. MYERS, D. Clerk
Dep.
page 45
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DEPOSITIONS.
The deposition of M. B. Montgomery, et als, taken before
me, 'Cloatine H. Henley, Notary Public, at the courthouse
in Hillsville, Virginia at ten o'clock A. M. on the 15th day of
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November, 1963, pursuant to agreement to be read as evidence on behalf of defendants in the above styled cause and
in the matter of account pending before me in the Circuit
Court of Carroll County.
Present: H. D. Gillespie, in person and by A. E. Cooley,
His Attorney.
Porter N. Hawks & Faith Knight, in person and by J. L.
Tompkins, Their Attorney.
M. B. MONTGOMERY,
a legal and competent witnes.s, introduced, sworn and deposes, as follows.
DIRECT EXAMINATION.
By Mr. Tompkins:
Q. Mr. Montgomery, please state your age, re,sidence and
occupation 1
A. Brooks Montgomery, 34, Clerk of the. Circuit Court.
Q. As the Clerk of the Circuit ·Court are you the custodian
of the records of this court 1
A. Yes, sir.
Q. I here hand you a report of 1iens and the report of lands
of which Wimam A. Hawks, dece,ased, died seized and possessed which w;as made the 28th day of April, 1950 •and filed
May 16, 1950 by Mr. A. E. Cooley. Will you please take this
report and see what Mr. Coole.y reports as a comDep.
missione.r in chancery, as to the tracts of land in
page 46 r the Hawks e;ase 1
A. The report shows that the s:aid survey shows
the land to have been divided on survey plat into six tl'lacts
acreage as follows : Tract No. l---115.52 aeres, Tr;act No. 2-3.77 acres, Tract No. 3-96.38 ac:re·s, Tract No. 4-118.97
acres; Tract No. 5-121.82 acres and Tract No. 6--7.32 acres.
Q. Now, then, I here hand you the report of s.ale by J. L.
Tompkins, Commissioner, and will ask you to re·ad the first
part of this report to show in just what proportions the land
wrus sold a·s to tracts and as a whole and who the bidders were
and what they gave for it 1
A. Pursuant to a decree entered in the ·Chancery Gause of
Maude H. Horn et als. v. Clifton I. Jackson, Co'YfllrYIJi,ttee for
P. N. Hawks I sold at puhlic auction on the· premises, the
lands of which W. A. Hawks died, seized and possessed, on
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F'riday, June 30, 1950, :at 11:30 A. M. :first offe,ring tih€ lands
in parcels as follows·: Tract No. 1 of 115.52 acres, $10,000.00,
bid off by Faith Knight; Tr.act No. 2 of 3.77 acres, $1,400.00
bid off by Faith Knight; Tract No. 3, of 105.36 acres, $6,300.00, bid off by F·aith Knight; Tract No. 4 of 110 acres,
$2,000.00, bid off by Faith Knight; Tract No. 5, 121.82 acres,
$3,000.00, bid off by Faith Knight; and Tract No. 6 of 7.33
acres, $150.00 bid off by Faith Knight, the total of which
was $22,850.00.
I •then offered the land as a whole ·and when offered as a
whole, Por.ter N. Hawks and FaitJh Knight, being the highest
bidders, became the purchasers at the price of $24,000.00;
they then and there complied with terms of sale by paying
Your Commissioner the ·sum of $24,000.00 of which the
amount going to Faith Knight and Porter N. Hawks was not
actually paid in cash to the Commissioner but they gave the
Commissioner their reeeipts for the respeetive amounts due
them after the cost of suit and expense of sale which is herewith shown below."
Dep.
Q. Will you :file a copy of this report of Mr.
page 47 ~ Cooley and the report of sale as a part of your
deposition 1
A. Yes, sir.
Q. · I hand you a decree confirming my report of sale which
i.s a matter of Tecord in Chancery Order Book No. 17, Page
220 1and was entered July 11, 1950 and will ask you to read
that decree so far as it shows the way in which the property
was sold 1
A. ''This cause came on this day to be heard upon the
papers formerly read, decrees heretofore entered, and the
report of J. L. Tompkins, Commissioner, :sihowing that he
offered for sale on the premises at Lambsburg, Virginia, the
lands of which W. A. Hawks died, seized and possessed, on
Friday, June 30, 1950, at 11 :30 A. M., :first offering the l.ands
in parcels and then ·as a whole and when the s·ame was offered in pareels, it sold as follow;s: Tract No. 1 of 115.52
acres, $10,000.00 bid off by Faith Knight; Tract No. 2 of 3.77
acres $1,400.00 bid off by Faith Knight; Tract No.3 of 105.36
acres, $6,300.00 bid off by Faith Knight; Tr·act No. 4 of 110
acres $2,000.00 bid off by Faith Knight; Tract No. 5, 121.82
acres $3,000.00 bid off by Faith Knight and Tr:aet No. 6 of
7.33 acres $150.00 bid off by Faith Knig1ht, the total of which
wa;s $22,850.00. He then offered the land as a whole and when
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M. B. Montgomery.
offered ·as a. whole, Porter N. Hawks and Faith Knight being
the highest bidders, became the purchasers 1at the price of
$24,000.00; they then and there complied with terms of sale
hy paying Your Commissioner the sum of $24,000.00 of which
the amount going to Faith Knight and Porter N. Hawk~:~
was not actually paid in cash to the Commissioner but they
gave the Commissioner their receipts for the respective
amounts due them after the cost of suit and expense of sale
which is herewith shown."
Dep.
page 48

r

CR.OSS EXAMINATION.

By Mr. Cooley:
Q. Mr. Montgomery, you were re,ading the record of sale,
etc. did you see any record of selling of Oleman Carlan's
land?
A. Not in what I re·ad I didn't.
Q. Didn't see any mention of it~
A. No, sir.
Q. Have you seen tJhe map or plat of the land f
A. No, sir.
Q. Here is a minature plat and looking on Tract No. 1 reported by the commissioner a.s being the land of W. A. Hawks
this 115 acre tract and there is a separate tract of Oleman
Carlan?
A. Yes, sir.
Q. In theW. A. Hawks tract that 1and that belongs to him
everything refers to that tract but it doesn't refer to selling
any of Carlan's land?
A. No, sir.
Q. You don't know of anything?
A. No, sir; I didn't go through the complete file.
Q. He just sold the 115.52 acre tract which belonged to the
w·. A. Hawks Estate?
A. Yes, sir.
Signature waived.
And furthe:r this deponent s·aith not.
Faith Knight.
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FAITH KNIG;HT,
a legal and competent witness, introduced, .sworn and deposes, as follows :
DIRECT EXAMINATION.
By Mr. Tompkins:
Q. Mrs. Knight, will you please state your full
Dep.
name, residence and occupation Y
page 49 ~ A. Faith Hawks Knight, 2324 Westover Drive,
Winston 8alem, N. C. 60 year•s old.
Q. You are a daughter of the },ate W. A. Hawks¥
A. That's right.
Q. And you were born and raised at his homeplace there
in Lambsburg~
A. Yes, sir.
Q. How long did you live there 1
A. Until I was 18.
Q. Mrs. Knight, you were at the sale that was conducted
by me as Commissione·r of the Hawks Estate back in 1950,
were you not 1
A. Yes, sir.
Q. And from the records it appe,ars that you bought all of
the tracts of land when they were sold separately 1
A. Yes, sir.
Q. And then when they we.re •sold as a whole you and your
brother, Porter Hawks, bought it all, you getting one-fourth
and him getting three-fourths?
A. That's right.
Q. Between 1909 and the time you left home wthen you
were eighteen, will you please state whether or not your
father ever tended or cultivated any piece of land that was
called ''The Stillhouse Place'' f
A. Brandy Place. It was a g·overmnent distillery before I
was old enough to know and they called it the Brandy Place
and it had a great big shelter over it and we used to go up
there. It was tended all around above in potatoes and we
used to go in under the shelte.r and also it had this spring.
Q. The spring that furni.shed water to your home was also
on this piec0 of land f
A. That's right.
Dep.
Q. Of course you were ·at the :&ale?
page 50 ~ A. Yes.
Q. Will you please state whether or not as Comnnsswner of the s,ale that I made· any announcement that
there was a five acre tract there that I was not selling?
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A. No, and I didn't know anything about it for several
years later. I never noticed it because I didn't even give it a
thought.
Q. And you bought it by the map for 115 acres 1
A. Yes, sir.
Q. You say you never heard tha,t fuere was ·any dispute
over it for years afterwards. "When did you he,ar?
A. Four or five year:S after the sale. I went up there one
day and we were looking at the map and I think it WJas Porter
was talking about maybe that Woodrow Bedsaul hadn't run
the line right on one side and that is when I noticed it.
Q. Did you know Olen Carlan 1
A. Yes.
Q. And I believe he married an older sister of yours¥
A. That's right.
Q. Did you know of him claiming any land by deed or by
purchase or anything else that your father owned¥
A. No, he left.
Q. Did he ever farm any up above· the house?
A. No.
Q. Did he ever exercise any rights over it whatever?
A. No, I never heard of anything. I guess Poppa paid the
taxes as long as he lived. I ·am sure he did.
Q. How long has Olen Carlan been .away from Lambsburg
if you know?
·
A. The children were just babies when they left to go to
Winston Salem and then 1he left his wife and the children
were small.
Dep.
Q. Is that while they were living in Winston 1
page 51 ~ A. Yes, and he left and went to Washington.
Q. How old were you at that :time 1
A. Ten or twelve years old. That is th:e last time I have
ever seen him.
Q. And after that he neve,r came back around there exerci.sing any rights over any property or claiming any property?
A. No, he never did come back. I haven't seen him from
the time he left Winston Salem.
Q. How long after ihe left Lambsburg with your sister and
his children that he left them in Winston .Salem?
A. Three or four years. It wasn't too long because some
of those children were raised at home.
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Paith Knight.
CROSS EXAMINATION.
By Mr. Cooley:
Q. Mrs. Knight, did you ever see the blueprint of that
land¥
A. I saw it but I didn't notice that in there.
Q. Did the one you say look kind of like that 1
A. It was just like it.
Q. Do you know whether your attorney knew about it or
noU
A. I don't know because it wa;s never mentioned to me.
Q. Do you know whethe.r Porter Hawks knew about it or
noU
A. I don't guess !he did. He went to Woodrow last summer
and and he asked him why he did that without notifying us
because he really didn't know about it. Porter was not at
home when it w.as done.
Q. Do you know how Woodrow knew about it 1
A. I don't know. They said he went to Will Berrier. I don't
know.
Q. You don't know whether Porter Hawks knew about the
land or not. You don't know whether Porter knew that Oarlan
had a deed to it or not¥
A. No.
Q. Did Mr. Tompkins, do you remember what
Dep.
!he said there at the sale 1
page 52 ~ A. He didn't say anything about the land. We
bought it as a whole.
Q. You know now about the deed?
A. Yes, I know now.
Q. .You know that be had a deed to it 1
A. After the sale. Several year's afterwards.
Q. That is the first you ever heard it mentioned 1
A. Yes, sir.
Q. Do you know wher<' that deed is now?
A. No.
Q. You neve'!' have seen it1
A. No.
Signature waived.
And further this deponent :Saith not.
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State of Virginia,
County of Carroll, to-wit:
I, Cloatine H. Henley, Notary Public, certify that the
foregoing depositions were taken before me at tJhe time and
pl.ace in the caption mentioned.
Given under my hand this 21st day of N ovembe.r 1963.
CLOATINE H. HENLEY
Notary Public.
Cloatine H. Henley, S.tenogr.apher 's Cost: $4.00
Received 1and filed in Clerk's Office Nov. 21, 1963.
DAISY L. MYERS, D. Clerk.
Dep.
page 53
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Commonwealth of Virginia,

In the Circuit Court of the County of Carroll.
I, M. B. Montgomery, Clerk of the above mentioned Court,
do certify that the foregoing is the original Trans·cript of
Evidence as filed in ·the cause of H. D. Gillespie v. Porter N.
Hawks, et al., on October 31, 1963, November 19, 1963 and
November 21, 1963.
M. B. MONTGOMERY, Clerk.
Dep.
page 54
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Virginia :

In the Circuit Court of Carroll County.
H. D. Gille,spie,

v.
Porter N. Hawks, et al.
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CERTIFICATE OF JUDGE.
I, Jack M. Matthews, Judge of said Court, do certify that
the foreg·oing transcript of evidence duly :filed in the above
styled cause is correct as was furnished to me by the Clerk
of said Court to whi<ili no objection was made by the Attorney for the appellees, and I further certify that the Attorneys of record have had written notice of .the time and place
of tendering said transcript as shown by written notice and
they have had reasonable time to examine the original.
The said tmnscript of ev~dence was tendered to me on .the
11th day of January, 1965, and was signed by me on the
18th day of January, 1965.
JACK M. MATTHEWS, Judge
Circuit Court of OarroU
County.
Dep.
page 55
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Commonwealth of Virginia.,

In the Circuit Court of ·bbe County of Carroll:
I, M. B. Montgomery, Clerk of .the above mentioned Court,
do certify that the foregoing was received by me on the 18th
day of J anua.ry, 1965.
Teste:
M. B. MONTGOMERY, Olerk.
A Copy-Teste:
H. G. TURNER, Clerk.
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