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IN THE

Supreme Court of Appeals of Virginia
AT RICHMONp.

Record No. 3138
P. L. FARMER, INCORPORATED, Plaintiff in Error,

NICHOLAS S. CIMINO, .ADMINISTRATOR OF RALPH
S. CIMINO, DECEASED, Defendant in Error.

PETITION FOR A WRIT OF ERROR.

'J.lo the Honorable J·usti.ces of the 8iivreme Court of .Appeals
of Virginia:

Your petitioner, P. L. Farmer~ Incorporated, who is here.
inaner referred to as the dP-fendant, respectfully shows that
it is aggrieved by a final judgment of the Circuit Court of
Chesterfield County entered in the above styled suit on the
26th day of November, 1945, wherein a judg·ment was awarded
against it in the sum of Ten Thousand Dollars _($10,000.00),
payable jointly to Nicholas S. Qimino and Mary .A. Cimino,
the father and mother of the deceased infant, Ralph S.
Cimino.
2i1:

*Note: For convenience, P. L. Farmer, Incorporated,
will be herein referred to as the defendant and Nicholas
S. Cimino, .Administrator, will be referred to as the plaintiff.
References '' M. R. '' are to manuscript record annexed.
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Supreme Court of Appeals of Virginia
FACTS.

On May ~ 1945, P. L. Farmer, Incorporated, a dealer in
oil and coal, pursuant to an order from Nicholas S. Cimino,
delivered at the Cimine home at the northeast corner of the
Warwick Road and Hull Street in Chesterfield County, Virginia, four tons of coal loaded on a dump truck.
The Cimino property consists of a lot fronting on both the
Warwick Road and Hull Street on which there is a house and
service station combined. The Service station fronts on Hull
Street and its side is on the Warwick Road. Approximately
eighty-two feet distant from the rear of the service station
and some twenty feet west of the arwick Road is located a
coal house or coal shed. In the side of the coal house facing
the Warwick Road, there was cut an opening to receive the
coal. This opening is five feet sh: inches above the ground.
Under the ground and between the Warwick Road and the
coal house and two feet three inches from the bottom of the
coal house and directly under the coal opening above
3• mentioned there is ~ocated a septic •tank or cesspool,
which, at the time mentioned, was constructed of concrete approximately 4 feet long and 3 feet wide with a four
inch concrete slab on the top, covered by seven and one-half
inches of earth so that the outlines of the cesspool were not
visible.
Tl1e defendant company had been selling coal to Cimino for
several years, and for the past two years, the coal had been
delivered into the coal shed by means of a dump truck, said
deliveries being made by backing the truck to the front· of
the coal house, raising tbe body by means of a power hoist.
and running the coal from the chute of the truck into the
opening of the coal shed.
On May 1, 1944, as a matter of convenience to itself in
making the delivery, tho defendant had sent with the coal
truck a pick-up truck with a coal conveyor operated by a
motor. When the truck first reached the Cimino property,
this conveyor was used in running some of the coal into the
coal house; but due to the failure of its motor, it could no
longer be used and therefore the frock was backed to the coul
house in the correct position for dumping and its body hoisted.
Whereupon, the right wheel of the truck, which it now appears
was standing upon the cesspool, broke through and the
4* truck over-turned on it8 right side, •falling on Ralph S.
Cimino, the son of Nicholas S. and Mary A. Cimino, killing him almost instantly.
Ralph S. Cimino was eleven years and eleven months old

,v
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and would have been twelve years of age on June 11th. He
was a boy of average intelligence and in the sixth grade, his
appropriate grade., at school.
According to the evidence of Mrs. Cimino, she told the
employees of the defendant about the location of the cesspool
and warned them about it.
She also as well as several other witnesses for the plaintiff testified that the truck was backed about the yard with
its body hoisted for some time before the accident; but none
of them saw the truck or knew how it was being operated
during a period of from five to fifteen minutes immediately
prior to the accident.
None of the plaintiff's witnesses saw the truck when it
backed onto the cesspool and none of them could say if the
body was down or hoisted at that time.
The evidence of Christian, the driver, and Cosby, his
helper, who were employees of the defendant, is that the
truck with its body down was backed into a proper position
in front of the coal house opening, that Coshy was in the
coal house at the time directing the driver. That when
5~ the truck was stopped at tbe coal •house Christian got
out of the cab on the left side, came to the back of the
truck, found it to be properly placed and went back into the
cab, started the power hoist and raised the body. When the
body got to the top, the right wheel of the truck broke through
the cesspool and the truck overturned.
Both of these witnesses deny that Mrs. Cimino told them
about the cesspool; but say that she warned them about the
pipes which ran from the house to the cesspool.
The evidence further shows that after the truck reached
the Cimino place, Ralph S. Cimino came home from school
and was seen by the defendant's employees to go into the
house where he was under the care and control of his mother
and the defendant's employees did ~ot know he had left the
house until his body was found under the overturned truck.
The evidence of Mrs. Cimino is that while the truck was
being backed around the yard with its body raised and about
five to ten minutes before it overturned.~ she allowed Ralph S.
Cimino to go into the yard wl1en she knew it was his intention
to g·o to the coal house.
6*

* ASSIGNMENT OF ERROR.

The petitioner malrns the following· assignments of error:
I. That the court erred in giving sundry instructions on
the motion of the p]aintiff, as follows:
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Assignment No. 1 as to Instruction No. 1
Assignment No. 2 as to Instruction No. 2
Assignment No. 3 as to Instruction No. 3
Assignment No. 4 as to Instruction No. 5.
Assignment No. 5 as to Instruction No. 8.
II. That the court erred in changing instruction F, offered
by the defendant.
Assignment No. 6.
III. The court erred in ref using instructions D and E,
offered by the defendant, and in refusing to submit the question of the contributory negligence of Ralph S. Cimino, the
infant decedent, to the jury.
Assignment No. 7.
IV. The allegation of negligence and the proof do not
agree and the court erred in giving instruction 7, offered
by the plaintiff and in refusing instruction X, offered by the
defendant.
Assignment No. 8.
V. The verdict is contrarv to the law and the evidence and
is not sustained by the evidence.
Assignment No. 9.

•vi. That the verdict muRt in any event be reduced
by one-half, since Mrs. Cimino, the mother of the de-

7,r.

ceased infant, to whom one-half of tl1e judgment was awarded,

was guilty of contributory negligence.
Assignment No. 10.
8*

• ASSIGNMENT OF ERROR NO. l.

Court Erred in Gii in_q Plaintiff'~c; Instruction No.
1

1.

Instruction No. 1 found (M. R..• p. 10) tells the jury that
it was the duty of the defendant to furnish a competent operator for the delivery of the coal and if the jury should believe from the evidence that this wns not done, and as the
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proximate result thereof the truck turned over and killed the
Cimino boy, they should find for the plaintiff.
This Instruction was objected to by the defendant on the
ground that there was no evidence that the operator of the
truck was incompetent and no evidence that the overtu_rning
of the truck was the result of any incompetency on his part
(M. R., p. 178).
This instruction leaves it to the jury to say whether or
not Elijah Christian was a competent operator, and if the
accident was proximately caused by bis lack of competence.
The evidence discloses that he was capable and competent and
also an experienced operator of dump trucks (M. R., p. 154).
There is no evidence to the contrarv.
Besides this, not one witness for the plaintiff saw the truck
of the defendant for at least five minutes before the accident
and could testify if the truck was standing still or mov9* ing, whether the truck *was backing or going forward,
whether it was moving on the cesspool or was standing
on it, or whether the dump body was raised when it drove
onto the cesspool or was raised after it had come to a stop
on top of it.
While every witness of the defendant positively says that
the driver had stopped the truck with its body down, had
gotten out of the truck, walked to its rear to see if it was
properly placed, had gone back to the cab., started the elevator
machinery and had raised the body to the top before the cesspool gave way.
There being absolutely no evidence in the record that the
operator was incompetent or that the overturning of the
truck was the result of incompetency, it follows that there
was no evidence on which this instruction could be based.
Even prior to the abolition of the '' scintilla rule'' the giving of this instruction would have been error.
Since the abolition in C. & 0. v. Stock, 104 Va. 97 (51 S. E.
161), the court has uniformly held it to be error to give instructions where there is not sufficient evidence upon which
to base them.
• Realty Co. v. Barcuni, 129 Va. 466 (p. 470).
Va. Coal, &c., Co. v. Ison, 114 Va. 144.
Morton v. S. Ry. Co., 112 Va. 398.

10•

We submit therefore tl1at the Court committed a prejudicial error in giving the above instruction.
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*ASSIGNMENT OF ERROR NO. 2.

The Court Erred in Givin.Q Instruction No.

2

(M. R., p. 10).

There was no evidence in the record that it was dangerous
to operate the truck over the cesspool or to stop it on the
cesspool.
On the other hand, the evidence of Charles H. Fleet ( the
engineer) at pages 114-115-116 (M. R.), shows that the cesspool was located partly in front of the coal house and under
the opening into which the coal was to be run, and about three
feet from the building (see also plat of Fleet Exhibit A of
the defendant.)
The evidence of Elijah Christian, the driver of the truck,
shows that when the truck was stopped to dump it was perfectly placed in the proper position to deliver the coal through
the chute into the opening in the coal house.
Aubrey Cosby, the helper on the truck, who was in the coal
house, testifies on page 147 (M. R.) that the truck was
stopped in front of the door in the proper place for dumping.
He also says on page 148 (M. R.) that he bad delivered coal
to the coal house twice before that time.
12•
*E. D. Clary, Vice-President of the defendant company, on page 157 (M. R.) says the truck, w.ben on the
cesspool, was in the correct position and place to dump the
coal.
We thus have no evidence that it was dangerous to stop the
truck in a position on the cesspool; and on the other hand
the undisputed evidence shows that the opening in the coal
house was so located that it was necessary to stop the truck
in that position to dump the coal through the chute into the
opening. Also, that at least twice before that time the coal
had been so delivered.
In spite of this, the instruction told the jury '' That if the
defendant knew or was advised of the existence of the cesspool and that it was dangerous to operate the truck over it''
then it was the duty of the def e.ndant to avoid it, and if he
failed to do so then verdict should be for the p]aintiff.
We insist that it was error to insert into the instruction the
word dangerous.
(a) Because no one had told the operator of the truck that
it was dangerous.
(b) Because in order to put the truck in a position to deliver the coal it was necessary to place it at a point at which
it would rest on the cesspool.
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* ( c) Because deliverieR had been made on former occasions in the same manner and at tl1e same location
without any injury to the cesspool.
(d) Because the action here is not for damages to the cesspool but for damages for the death of a boy· whom the defendant's employees did not know was in the yard or in a
place of danger., and whom they had every reasonable right
to believe was in the house under the care of his mother and
far removed from any chance of injury which could be inflicted by the operation of the truck.
1.3*

14*

*ASSIGNMENT OF ERROR NO. 3.

The C01.trt Erred in Giv·in,q Plaintiff's Instruction No. 8.

This instruction found on page 11 (M. R.) placed on the
defendant the duty to exercise reasonable care not to injure
any one on the premises and tells the jury that if such wa:s
not done and Ralph S. Cimino was killed they shall find for
the plaintiff.
It placed this general duty on the defendant in an abstract
form and then ended as a finding instruction.
The facts are undisputed that so far as the employees of
the defendant knew no one was in the vard at the time of the
delivery except the men eng·aged in the ,york.
They had no reason to suppose that the Cimino boy would
come into the yard and there was no duty on them to guard
against such an unknown or unexpected happening·.
It was impossible for them to guard against or foresee that
the truck wouia break through the cesspool when it was
placed in the correct position to deliver the coal, and fall on
a person whom they had no reason to believe would be near
tlle truck.
They could only have been charged with foreseeing the
natural and probable consequences of any negligent ar.t.
15*
=1:=No reasonable man could have foreseen that the
truck would break through, overturn and kill a person
whose presence was not known and whose presence could not
have been foreseen.
Outlaw v. Pearce, 176 Va. 458.

''It is well settled under our practice that a finding instruction must state a complete case and embrace all elements
necessary to support a verdict.''
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Thoma.s v. Snow, 162 Va. 654 (174 S. E.·831-40).
Mann, v. Crensha,w, 158 Va. 193 (163 S. E. 375).

16*

*ASSIGNMENT OF ERROR NO. 4.

The Court Erred in Giving b1struct·ion No. 5 (M. R., p. 11).
"The Court instructs the jury that it was negligence ou
the part of the defendant to operate this ~oal truck with the
·clump body elevated and if you believe from the evidence that
the defendant did so operate it, and as a proximate result
thereof it turned over and killed Ralph S. Cimino, then your
verdict must be for the plaintiff.''
While it is true that the plaintiff was entitled to an instruction setting out its theory of the case, there must be eYidence on which to base it.
There is no evidence that the truck was backed onto the
cesspool with its body raised, as no witn1?-ss of the plaintiff
saw the truck for a period of five minutes before it broke
through the cesspool.
On the other band, the uncontradictcd evidence of the defendant's witnesses, is that the truck with its body down
w·as backed onto the cesspool and when the body was hoisted
the truck broke through and overturned.
Also this instruction is faulty in that it picks out one alleg·ation of negligence and qirects a finding thereon.
It allowed the jury to find for the plaintiff merely upon the
conclusion that the defendant negligently drove the truck with
its body raised onto the cesspool.
17*
*The Court should have told the jury that they could
find on this negligent act only if they believed from the
evidence that the defendant's driver could have rcasonabh"'
foreseen that the natural and probable consequence of bfs
negligent act would be death or injury to Ralph S. Cimino.
This was a finding· instruction and as such failed to state
a complete case.
Outlaw v. Pearce, 176 Va. 458 (supra).

Thomas v. 81iow, 162 Va. 657 (.supra).
Mamn v. Cren.r,haw, 158 Va. 193 (supra).

18*

*ASSIGNMENT OF ERROR NO. 5.

The Gou.rt Erred -in Giving lnstntctfon

8

for tlle Plaintiff.

P. L. Farmer, Inc., v. Nicholas S. Cimino, Adm 'r.
INSTRUCTION NO. 8.
'' The court instructs the jury that the driver of a motor
vehicle owes the duty of reasonable care to children, and thi!::i
means care commensurate with the danger and probability
of injury. Children of tender years are entitled to a degree
of care from others proportionate to their inability to foresee and avoid the perils which may they may encounter. The
driver must not assume that an infant will exercise proper
care for his own protection; on the other hand he is charged
with the knowledge that an immature child may be expected.
to act upon childish impulse, and he should take that fact into
consideration and exercise vigilance and precaution which
the circumstances demand.''
This instruction is an abstract statement of law and is not
jnstified by any evidence in the record.
'rhere is absolutely no evidence that the employees of the
defendant knew or had any reason to know that the Cimino
boy was in the yard or near the truck. On the other hand,
the evidence is conclusiie that he had been seen to go in to the
house where his mother was, about eighty feet from the coal
house and not one of these employees knew or had any reason
to believe that he had left the house and come into the yard.
This instruction placed on the defendant a burden not justified by the evidence.
1.9•
·The defendant's employees knew tlmt the boy had
gone into the house where bis mother was and they had
a right to believe that he would be kept under her care and
not allowed to go into a place of danger. In spite of this,
the instruction placed upon them the same obligation which
obtains when a driver of an automobile passes along a street
where young children unattended are playing in full view of
tl1e driver and in close proximity to the roadway.
20•

*ASSIGNMENT OF ERROR. NO. 6.

'J'he Court Erred in Chamging Instruction No. F. As Requested by the Defendant and Inserting Therein. the
Words "Some One" ·in the Place of'' Ralph 8.
Cimino.''
(See Instruction No.Fat l\L R., p. 14.)
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INSTRUCTION NO. F.
'' Even though the jury should believe from the evidence
that the truck driver was negligent in backing the truck to the
eoal house, they cannot find a verdict in favor of the plaintiff
unless they shall further believe from the evidence that the
servants of Farmer knew or by the exercise of ordinary care
should have known that the child was in close proximity of
his truck and should have foreseen that the natural and probable consequence of such negligence would result in overturning the truck and causing injury to someone and also
unless they shall f:urther believe from the evidence that such
negligence was the proximate cause of the injury to and
tfeath of Ralph S. Cimino."
This was an action for the death of Ralph S. Cimino, not
for injury to other persons.
The question before the jury was whether or not the driver
of the truck should have fore.seen that the natural and prohable consequence of any negligence would be the death or
injury of Ralph S. Cimino.
.
The evidence shows that Christian was driving the truck.
Cosby was in the coal house and the other employee of tbe
defendant was with the other truck. Except for them, no one
else was in the yard except Ralph S. Cimino, whose presence
was not known to the employees of the defendant.
·The overturning of the truck as it occurred could
21 * not have in any event injured any one but Ralph S.
Cimino, yet the court, over the objection of the defendant, substituted the words "some one" and thus placed an
added burden on the defendant.
In Virginia Iron, Coal Company, 105 Va. 695 (54 S. E. 889
at 892), the court said :
'' The first requisite of proximate cause is the doing or
omitting· to do an act which a person of ordinary prudence
could foresee might naturally or probably produce the injury and the second requisite is that it did produce it.''
In Wyatt v. Telephone Company, 158 Va. 470, at page 479,
Judge Holt said :

"(8) The substance of it all, stated and restated in various ways, is that negligence carries with it liability for consequences which, in the light of attendant circumstances,
could reasonably have been anticipated by u prudent man,

•
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but not for casualties which, though possibly, were wholly
improbable. One is not charged with foreseeing· that which
could not be expected to happen.''

221/t

*ASSIGNMENT OF ERROR NO. 7.

:Phe Ooiirt Erred in Not S'ltbmitting the Question of the Contributory Negligence of Ralph Cimino to the Jitry.
The defendant offered two instructions which would l1ave
permitted the jury to pass on this question, but they were
refused by the Court.
They are Instructions No. "D" and No. ''E".

INSTRUCTION D (M. R., p. 17).
"The Court instructs the jury that, although the law presumes that a child under age of fourteen years is incapable
of contributory negligence, yet this presumption may be rebutted by evidence, and therefor~, the jury are further inHtructed that, if they shall believe from the evidence that
Ralph S. Cimino was, at the time of the accident, of sufficient
mental capacity and intelligence to have realized and underHtood the danger of g·etting near to the truck of the defendant when same was backing, and that the act of the said
Ralph S. Cimino in getting near to the truck contributed
toward his injury and death, they shall find for the defendant."

INSTRUCTION E {M. R., p. 18).
'' The Court instructs the jury that even if they should believe from the evidence that the driver of the truck of the
defendant was guilty of negligence, no matter how great,
which was an efficient but not the sole efficient cause of the
injury or death of Ralph Cimino, if they also believe from
the evidence that Ralph S. Cimino was guilty of some negligence, no matter how small, which efficiently con2w~ tributed to *cause the injury of which Ralph S. Cimino
died, they must find for the defendant and against the
plaintiff.
"In this connection the court instructs the jury that while
the burden of proof is upon the plaintiff to prove that the
defendant's driver was guilty of negligence which was an
efficient or proximate cause of the accident, the burden of
proving that Ralph S. Cimino was guilty of some negligence

12
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which efficiently or proximately caused his injuries and death
is upon the defendant, unless such is shown by the evidence
introduced by the plaintiff.''
The law applicable is clearly set out in the following cases:
In Filer v. McNair, 158 Va. 88, '',Jack McN air, the injured
child, was eight years and five months old, he was a child
of fair intelligence and had been assigned to the third grade
in public school'', page 91.
The court, on page 93, said:
'' Contributory neglig·ence was also properly submitted to
the jury.
'' ( 6) The rule governing the responsibility of children is
thus stated by Crump, P., in llforris v. Peyton, supra, where
he said: 'In Virginia the settled doctrine in this respect h;
that a child under seven years of ag·e cannot be guilty of
negligence, and tba t as to children between i;even and fourteen years of age, the presumption is they are incapable of
exercising care and prudence, and this 'presumption prevails unless rebutted by sufficient proof to the contrary.' ''
Judge Epes, in bis dissenting opinion as to the liability of
the plaintiff, made the following pertinent remarks on pag·es
96 and 97:

"It is a matter of common knowledge that a normal eight
year old boy has very considerable intelligence and knowledge and is capable of. exercising a very considerable
24* degree of care and prudence. *If it were not so, boys
could not survive in their every day environment.
Courts are not, and do not assume to be, more ignorant than
the average man or ,voman. ''
In Carlton v. Martin, 160 Va. 149, the child was seven years
of age. Had she been six years and eleven months, she would
have been conclusively presumed to be incapable of contributory negligence. However, in view of the fact that she was
seven years of age and "of little more than average intelligence for her ag·e" the question of her capability for contrilmtory negligence was submitted to the jury.
On pages 154 and 155 the court said:
'' (2-4) It has been argued that the plaintiff in error was
guilty of contributory negligence as a matter of law in run-
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ning across the road without looking. She was seven years
of age. Evidence of her capacity for contributory negligence
was introduced. She appears to have been a child of little
more than the average intelligence for one of her age. Can
we, as a matter of law, hold that she had the capacity for
contributory negligence? The trial court submitted the question to the jury. Of course there was a presumption that
she was not capable of contributory negligence, and the burden was upon the defendants to prove by a preponderance
of the evidence that she had sufficient capacity. The general
rule is that capacity of an infant to be guilty of contributory
negligence is a jury question. There appears to be no valid
reason for taking that question in this case out of the general
rule."
"(5) The law rec;ognizes that ·children of tender years do
11:ot possess that judgment and discretion usually exercised
by adults, and whether under a particular state of facts they
are capable of understanding and appreciating dangers with
which they are surrounded depends, not only upon the age,
general intellig·ence, maturity, and experience of the child,
but also upon the nature of the perils to be encountered. The
measure of duty in each case is determinable by the ca25.fo pacity ordinarily possessed and exercised by *children
of the age and development of the class to which the individual belongs. These general principles of the law are
supported 'by numerous Virginia cases, among which are:
Williams v. Lynchburg Tract., etc., Co., 142 Va. 425, 128 S.
E. 732; N. d!; W. Ry. Co. v. Overton's Adm'r, 111 Va. 716, 69
S. E. 1060; Richmond Traction Co. v. Wilkinson, 101 Va. 394,
43 S. E. 622; La,Ssiter & Co. v. Grinistead, 146 Va. 773, 132
S. E. 709; Blankenship v. C. d!; 0. R. Co., 94 Va. 449, 27 S.
E. 20.
"The plaintiff's capacity to be guilty of contributory negligence was properly submitted to tl1e jury."

In the case of JV ash v. II olland, 166 Va. 45, Gladys M.
Wash, the infant, was eight years and nine months old.
In this case the question of the child's contributory negligence was submitted to the jury.
There was a judgment for the defendant.
On appeal the court, in affirming the judgment of the lower
court, said on page 49 :
"The defense is two-fold: (1) The failure of the driver
in not sooner seeing· the child was due to his looking out for
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approaching traffic; (2) The deceased was guilty of contributory negligence.''
Also, on page 52 :

"(6, 7) The child, being between seven and fourteen years
of age, was favored by a rebuttable presumption that she
could not be guilty of contributory negligence. Morris v.
Peyton, 148 Va. 812, 821, 139 S. E. 500; Filer v. McN air, 158
Va. 88, 93, 163 S. E. 335. We have the testimony of two of
her teachers, and that of the bus driver, that she was unusually well developed both mentally and physically, and
above the average intelligence. Her capacity for being guilty
of contributory negligence was a question for the jury (Carlton v. Martin, 160 Va. 149, 155, 168 S. E. 348), was submitted
on an instruction granted at the plaintiff's request, and is
not here questioned.
26*
*"The undisputed evidence is that although the de. fendant's automobile was in plain view of the deceased,
she ran down the embankment, across the shoulder and in
the path of the car without once looking at it or heeding its
approach. Whether she was guilty of contributory negligence in so doing was submitted to the jury on an instruction granted at the request of the defendant and not excepted
to by the plaintiff. The verdict on that question is conclusive here.''
Also, in a dissenting opinion, Judge Holt said:
'' She was eight years old. The rebuttable presumption is
that such a child was incapable of negligence. Morr·is v. Peyton, 148 Va. 812, 139 S. E. 500. Whether or not this presumption has been overcome is pre-eminently a jury question. Chesapeake & Ohio Railway Co. v. Allen, 137 Va. 516,
522, 120 S. E. 157; Filer v. McNa.i-r, 158 Va. 88, 163 S. E.
335. ,,
Regardless of whether the jury would or would not hold
that Ralph Cimino was capable of contributory negligence,
we submit that under the above well considered decisions,
the defendant was entitled to have that question submitted
to the jury, and the refusal of the Court to do so was error.
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*ASSIGNMENT OF ERROR NO. 8.
Allegation. and Proof Do Not Agree.

Plaintiff can recover if at all, only on proof of the allegations of neg·lig·ence set out in the Notice of Motion. Wherefore, the Court erred in giving instruction No. 7 for the plainti ff and in refusing instruction No. X offered by the defendant.
INSTRUCTION NO. 7 (l\L R, p. 12).

'' The Court instructs the jury that even though you believe from the evidence that the defendant's agent moved the
truck backward so that it rested on the top of the cesspool,
the position of which was known to defendant or its agents
and stopped thereon and there he started the hoisting apparatus so that it went thorug·h the cesspool and the truck thereupon turned over, killing the child, then if the jury believe
from the evidence that the handling· and operation of the truck
in such manner was negligence and was the proximate cause
of such turning· over and death of the child then your verdict
must be for the plaintiff.''
Instruction Number 7 given on behalf of the plaintiff told
the jury that if the defendant's driver knew the location of
the cesspool and moved his truck back so that it rested on
the cesspool and while it was stopped on the cesspool, he
stal'ted the hoisting apparatus and the truck broke through,
"then if the jury believed that this handling of the truck was
negligence which proximately caused the death of Ralph
Cimino, they must find for the plaintiff".
:28*
*This instruction allowed the jury to find for the
plaintiff on a state of facts which was not alleged in
the Notice of Motion.
The Notice of Motion contained this alleg·ation of negligence, alone:
That the defendant'' Carelessly, recklessly, negligently and wrongfully ran,
operated and backed one of its said trucks without proper
care and caution, without keeping· a proper lookout, without
having the same under proper control, and did have and employ an incompetent operator and driver, and did manage
und maintain the truck in an unwieldy and dangerous condi-
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tion in backing the same and did back, run and operate the
same with the dump body raised to extreme height into a
certain cesspool, whereby the said truck was turned over
with its contents of four (4) tons of coal and plaintiff's decedent was thereby trapped, etc.''
These several alleg·ations are in fact one, viz:
That the defendant had an incompetent driver who without proper care and caution, without keeping a proper lookout, backed his truck in an unwieldy condition with the body
elevated to its fullest height into the cesspool. It was incumbent on the plaintiff to prove that the truck, with the
body elevated, was negligently backed into the cesspool. It
so happens that not a witness for the plaintiff saw the truck
or its condition or manner of operation for at least five minutes before it turned over, hence this allegation was not
proven.
However, instruction 7 in effect told the jury it matters
not that the plaintiff has failed to prove that the accident
and injury was caused by the negligence of the defendant
in backing the truck with its body raised into the *cess29* pool. You can still find for the plaintiff if you believe
that the defendant backed the truck onto the cesspool,
brought•it to a stop, raised the body and that the truck broke
through and overturned while it was standing still.
This instruction not onlv was erroneous as a matter of
law, but it permitted the jury to· find for the plaintiff on acts
of the defendant not alleg·ed in the Notice of Motion.
The whole gTavamen of the plaintiff's allegation was the
backing of the truck into the cesspool in an unwieldy and topheavy condition with its body fully raised. That this negligent act caused it to break through the cesspool and turn
over.
If the truck had been backed with the body down and in
that condition had come to a stop, there was not and could
not be neg·ligence in raising the body with its hoist to dump
the coal.
None of these acts were alleged as negligence in the Notice
of Motion. Yet the jury were told that they could find for
the plaintiff if they believed these acts were done.
It is too well settled to controvert that the allegation of
negligence and the proof of negligence must agree, and that
the plaintiff cannot allege one set of facts and recover on
another. Also that the court may not by its instructions permit a finding on facts not alleged in the pleadings.

P. L. Farmer, Inc., v. Nicl10las 8. Clmino, Adm'r.
30*
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*Instruction No. X offered bv the defendant and refused by the Court reads as foilows (M. R., p. 19):

"The plaintiff having alleged in his Notice of Motion that
:the truck was negligen.tly and wrong·£ ully operated and
hacked with the dump body raised to the extreme height and
in such condition backed into the cesspool, the Court instructs the jury that if they shall believe from the evidence
that the truck had ceased backing and had stopped and was
.actually standing on the cesspool at the time that it broke
through and overturned that then the action of the defendant driver in backing the truck with the body raised does
not constitute actionable negligence in this case."
This instruction correctly stated the law and should have
been given for the jury were entitled to lmow what acts of
negligence would warrant a verdict for the plaintiff and
what would not.
·while certain witnesses for the plaintiff did testify that
at some time before the accident the truck was backed about
the yard with its body raised, not one witness has testified
for the plaintiff who could say in what condition the truck
was or how it was being operated for at least five minutes
before it overturned.
Mrs. Cimino on M. R., pp. 50-51, says she did not see the
truck for five to ten minutes before the accident.
Mrs. Farnsworth on M. R., p. 259, says she did not see the
truck for five minutes before the accident.
S. A. Cimino on M. R., p. 81, says he had not seen the truck
for ten minutes before the accident
Mrs. Sconnelio, !i.t R., p. 88, had not seen it for five minutes
before the accident.
·
31 *
*Wilbur Farnsworth had not seen it for at least fifteen minutes before it overturned.
Thus for at least five minutes before the accident there is
absolutely no proof on the plaintiff's part which would sustain the allegation of negligence set out in the Notice of
Motion.
On the other hand, both Cosby and Christian, the employees of the defendant, testified that the truck was backed
to the coal house in a proper position to discharge the coal.
That it was stopped. That the driver got out of it, came
to its rear to see if it was in position, got back into the cab,
hoisted the body and when the body had gotten to the top
height the cesspool broke and the truck overturned.
Thus, there was no evidence in the record which proved
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the allegations of negligence, and all of the evidence of· the
eyewitnesses of the accident disproved it.
Yet the Court refused to instruct that there could be no
recovery where the allegations of negligence we.re not proven,
but actually did instruct the jury that they could find for the
plaintiff even though the allegations of negligence were not
proven.
This constituted flagrant and reversible error.
The following cases fully sustain our position :
Richmo'nd Ry. Co. v. West.,. 100 Va. 184.

"In this case there were four counts in the declaration.
The negligence charged in the first and second counts was:
That when the car began to move the employees of the
32* defendant *negligently permitted the plaintiff, an infant of tender years and without discretion, to stand
upon the step on the right side of the front platform of the
car, without warning him of his danger, or making any provision for his safety; that the company had negligently permitted fue foot-board or step to remain covered with ice, and
in a slippery and dangerous condition; that while the car
was being run at its highest rate of speed, plaintiff slipped
and fell from the car, and sustained the injury complained
of.''
On page 186, the court said:
''There was a failure to sustain the allegation that the defendant had permitted the accumulation of ice on the step
of the car. The only evidence tending in that direction was
the statement of the plaintiff that the step was slippery either
from frost or ice, he could not tell which. The testimony of
the motorman was that there might have been some frost on
the step, but he did not think there was any ice, assigning
as a reason that the car stayed in the shed over night.
'' There is a substantial difference between the allegation,
that the company negligently permitted the plaintiff, being
an infant of tender years and without discretion in the premises, from the time he first boarded the car until the accident,
to ride on the step or foot-board, and the testimony of both
the plaintiff and the motorman in that reg·ard. From the
evidence of both, it appears that the plaintiff rode on the
front platform until he had gotten within a square of his
home, where it was the purpose of the motorman to stop the
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car and let him get off; then it was, that he stepped down
on the foot-board .for the purpose of leaving the car. He
rode on the platforµi until within twenty-five or thirty feet
of the place where the accident occurred. The plaintiff and
motorman both testified that he had too firm handholds while
he was standing· on the foot-board; and the latter stated that
he had no reason, therefore, for supposing that the plaintiff
was not entirely safe.''
On page 188, the court says :

''It is apparent that the proximate cause of the accident
as here detailed is in n~nvise alleged in either count of the
declaration. It makes an esentially different case.''
33*

*On pages 188 and 189, the court says further:

"In the case of E-ckles v. N. & W. Rwy. Co., 96 Va. 69, 71,
the rule is stated thus: 'The proofs must correspond with
the alleg·ations in the declaration, and the plaintiff must recover, if at all, upon the case made by the pleadings. A party
cannot charge one ground of negligence in his declaration
and recover upon another. The object of a declaration is to
set :forth the facts which constitute the cause of action so
that they may be understood by the defendant who is to answer them, by the jury which is to ascertain whether or not
they are true, and by the court which is to give judgment.'
Bush v. Campbell, 26 Gratt. 431; B. & 0. R. Co. v. Whit-ungton 's Admr., 30 Gratt. 810; 4 Min. Insts. 471-2; 1 Chitty Pl.
255, note.''
See also Pettyjol11n v. National Exchange Bank of Lynchburg, 101 Va. 111, at page 118.
In Atlantic Coast Line v. Caple, 110 Va. 514, on page 517,
the court says :

'' The .modification of instriwtio11, eighteen changed its
.. meaning and purpose, and pennitted the jury to find for the
plaintiff', whether the negligence which ca·used the injury had
been alleged in the declaration or 'liot. It ignored the theory
of the defendant, that if the deceased fell from the ladder on
the car by missing· his hold, after the engine had moved away
from it, that no responsibility resulted to the defendant
therefrom. Further, the object sought by instruction twelve,
which was refused, and instruction eighteen, which was modi-
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fled, was to limit the plaintiff's proof to the allegations of
the declaration. This had not been done in any of the other
instructions. The plaintiff could not recover except under
the averments of her declaration; she could not allege one
set of facts, and recover if another set of facts were true.
Richrnond Ry. ~ Elec. v. West, 100 Va. 184, 40 S. E. 643;
Moore v. B. ~ 0. R. Co., 103 Va. 189-194, 48 S. E. 877."
Norfolk~ W.R. Co. v. Warden, 117 Va., page 801, at page
803:

"There was a material variance between the alleg·ations
and the proof in this respect. The proof, it is true, tended
to make out a cause of action, but not as alleged in \he
34* *declaration. A party cannot charge one ground of
negligence and recover upon another. The alleg·ations
and the proof must correspond. The rule is elementary and
fundamental, and its reasonable observance is indispensible
to a proper and safe administration of justice. Richmond
Railway Co. v. West, 100 Va. 184, 189, 40 S. E. 643, and authorities cited.''
·The case made out by the evidence was that the truck
35* backed with its body lowered into the correct position
to dump the coal, the driver got out, went to the rear of
the truck, ascertained that it was properly placed for dumping, got in the cab, started the hoist and raised the body to
the top height when the cesspool broke in and overturned
the truck.
These facts proven made out an entirely different case from
that alleged in the notice.
As was said in the case of Atlantic. Coast Line v. Caple
(supra).
'' The plaintiff could not recover except under the averments of her declaration. She could not allege one set of
facts and recover if another set of facts were true.''
In spite of this and in the very teeth of this well recognized
rule of law, the court refused Instruction "X", which would
have told the jury that if the truck was stopped on the cesspool with its body down and when the body was raised it
broke through, this did not constitute actionable negligence
in the case.
The Court was not, howevel', content with this error; but
went further and in the very teeth of the above rule in-
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:structed the jury that even though they should not believe
from the evidence that the truck with its body raised to the
top was backed onto and into the cesspool, yet they should
sti11 :find for the plaintiff if they believed the truck with its
body down was backed onto the cesspool, came to a
.36* *standstill and when the body w.as hoisted broke
through.

37•

•.ASSIGNMENT OF ERROR NO. 9.

7'he Verdict is Go1itrary to the Law and the Evide-nce and is
Not S~tstained by the Evidence.
~rhe allegation of negligence set out in the Notice of Motion
'is as follows (M. R.., p. 3):
"' carelessly, recklessly, negligently and wrongfully ran, operate and backed one of its said trucks without proper care
and caution; without keeping a proper lookout; without having the same under proper control, and did have and employ
.an incompetent operator and driver, and did manage and
maintain the truck in an unwieldy and dangerous condition
in backing the same and did back, run and operate the same
with the dump body raised to extreme height into a certain
cesspool, whereby the said truck was turned over with its
contents of four (4) tons of coal and plaintiff's decedent was
thereby trapped, etc.''
The evidence introduced on behalf of the plaintiff is this.
That the employees of the defendant were warned about
the cesspool. That with the truck body hoisted to its full
height the truck was operated backward and forward across
the yard and that this continued up to from five to ten minutes before the truck overturned.
That five or ten minutes after the truck had been last seen
by any of the witnesses of the plaintiff it overturned and when
plaintiff's witnesses next saw it they fo"tmd that its right
wheel had broken through the cesspool and the truck bad
:1s• turned over to the right side and caught ~Ralph S.
Cimino under it.
That the boy, Ralph S. Cimino, had come home from school
and had gone into the house where he was known to be under
the care and control of his mother.
Between five and ten minutes before the truck overturned,
the boy went out of the house and into the yard and was seen
by two of the plaintiff's witnesses on the rig·ht side of the
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truck-the opposite side from that on which the driver, Christian, was sitting.
The undisputed evidence is that none of the employees of
the defendant saw the Cimino boy come out of the house anrl
into the yard and that they did not know of his presence until
be was found under the coal truck after it was overturned.
There was no evidence introduced by the plaintiff which
8howed that the truck with its body raised was backed onto
and into the cesspool.
There is no evidence that the exact location of the cesspool
was pointed out to the defendant's employees or that there
was any evidence on the ground to show its outline or location.
There is no evidence that the backing of the truck with its
body raised had anything to do with its breaking through tbe
cesspool.
There is no evidence that the employees of the defendant
knew or had any reason to know or to assume that the Cimino
boy was in the yard or iu close proximity to the truck. On
the other hand, the plaintiff's own evidence *shows that
39* the employees of the defendant knew that the boy had
gone into the house where he was under the care and
control of his mother.
If it be admitted that the truck was negligently backed onto
the cesspool with its body raised to its full height and as the
result thereof it broke through and overturned, the plaintiff
must face this situation, viz:
That the undisputed evidence shows that the boy was in
the house under the control of his mother and that the defendant's employees did not know and had no reason to assume that he would leave the house and come into the yard
and into a place of dang·er. But on the contrary had a rig·ht
to assume that his mother would not allow him to come near
the truck if it was being· operated in a dangerous manner.
Under these circumstances, about which there is no dispute, we assert that no reasonable person would have or
should have assumed that the natural and probable result of
such negligence would be the death of the Cimino boy.
The defendant is charged only with fore seeing that which
could be expected to happen, and is not charged with foreseeing that which could not be expected to happen.
In Kegley v. Appalachlia.n Power Compan;lJ, 163 Va. 255, on
pages 258 and 259, Mr. Justice Holt lays clown the rule as
follows:
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*In Wyatt v. Telephone Company, 158 Va. 470, 479,
163 S. E. 370, 373, 82 A. L. R. 386., Mr. Justice Holt
quoted from 22 R. C. L. 125, as follows:

40*

"In accordance with the test of responsibility above set
forth, it has been held in many cases that a wrongdoer is not
responsible for a consequence which is merely possible, according to occasional experience, but only for a consequence
which is probable, according to ordinary and usual experience. The natural and probable consequences are those which
human foresight can foresee, because they happen so frequently that they may be expected to happen again. The
possible consequences are those which happen so infrequently
that they are not expected to happen again. A man's responsibility for his neg·ligence must end somewhere. As has been
well said: 'One is bound to anticipate and provide against
what usually happens and what is likely to happen; but it
would impose too heavy a responsibility to hold him bound
in like manner to guard against what is unusual and unlike]y
to happen, or what, as it is sometimes said, is only remotely
and slightly probable.' "
(2) Mr. Justice Holt then says: "The substance of it
all, stated and restated in various ways, is that negligence
carries with it liability for consequences which,, in the light of
attendant circumstances, could reasonably have been anticipated by a prudent man, but not for casualties which, though
possible, were wholly improbable. One is not charged with
foreseeing that which couJd not be expected to happen.''

,v

e say therefore that in the light of the attendant circumstances the driver of the truck could not. reasonab]v have
anticipated that anytbtng· so improbable as an injury to
RaJph Cimino could occur.
He was not charged with foreseeing that which could not
be expected to happen.
41 *
*Not only was the verdict of the jury induced by the
erroneous instruction above herein referred to but same
j R plainly wrong and is not supported by the evidence.
In Braswell v. V. E. db P. Co., 162 Va. 27, at page 39, Mr.
,T ustice Holt said :

"(6) In Meade v. Saunders, 151 Va. 636, 144 S. E. 711, 712,
,Judge :M:cLemore said: 'Where it can be seen from the evidence as a whole that the verdict has recorded a finding in
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plain deviation from right and justice, the court may, indeed
should set it aside.'
'' To the same effect see afso K endriclcs v. Norfolk, 139 Va.
702, 124 S. E. 210; Flannagan v. J.11u,Mral Ins. Co., 152 Va. 38.,
146 S. E. 353; :1.'abb v. Willis, 155 Va. 836, 156 S. E. 556; and
the late case of Clark v. Parker, 161 Va. 480, 171 S. E. 600,
decided by this court in November, 1933.
"(7) Of course we do not mean to say that this or the
trial court sits with the jury to pass upon the preponderance
of evidence. Ellison v. Ha'l'npton, etc., Railway Co., 154 Va.
39, 152 S. E. 373; 1Vilkins v. Davis, 158 Va. 763, 164 S. E. 649.
It is only when the verdict is plainly wrong that it should be
set aside.''
To like effect see :
McQuown v. Phau,p, 172 Va. 419, at page 426.
Virginia Electric ~ Power Co. v. 'l'homas, 180 Va. 292, at
page 299.

42#

*ASSIGNMENT OF ERROR NO. 10.

Mrs. Cimino was guilty of contributory neg·ligence which
precludes her receiving one-half of the recovery as fixed by
the verdict.
The verdict of the jury was for Ten Thousand Dollars
($10,000.00) of which Five Thousand Dollars ($5,000.00) was
awarded to Mrs. Cimino.
A plea charging Mrs. Cimino with contributory negligence
was filed by the defendant and one of the grounds for setting
aside the verdict as assigned (M. R., pp. 8 and 20) was that
she was not entitled to a part of the recovery due to her
contributory negligence.
According to the evidence of Mrs. Cimino, she knew that
a truck with four tons of coal, with its body raised to its
fullest height, was being driven backward and forward across
her yard, over rough ground in a manner which she characterizes as ''dangerous''. In fact, so dangerous did she
consider it that she had called out to the driver ""Watch out,
you are going to kill your man.''
While this was going on, with her knowledge, consent and
approval, Ralph Cimino went into the yard. She knew he
was going into the yard where the truck was and that it was
his intention to go to the coal house for his shovel. Thus
she knew that he would expose himself to injury by a
43* *truck which she said was being operated in a dangerous
manner.
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Did she warn him not to go near this truck Y No. She
expressly states that she did not give him any warning as
to the danger of the truck, nor did .she admonish him to stay
away from it.
She testifies on page 17 1\L R. that Ralph was an obedient
boy and if that was a fact he would. have obeyed her had
she told him not to go out or not to go near the truck.
She was his mother, on whom he had a right to rely for
his guidance. As his mother it was her duty to exercise at
least ordinary care for his safety.
She says that the truck was being operated in a highly
dangerous manner. She knew that her son was going out
into the yard to be exposed to this danger. She knew that
it was his intention to go to the coal house, to which the truck
was backing; and if he did go near to it he would be exposed
to danger from the truck. She knew that small boys are
prone to approach operations of that sort and might be injured. With all this knowledge, she absolutely failed to exercise any care for her son. She failed to for bid his going out.
She failed to warn him and negligently and carelessly permittedl him to go out and face a known danger~
Her evidence on page 52 (M. R.) is as follows:

Q. Did you warn him it was dangerous to get near that
truckY
44 •
• A. I didn't exactly warn him, but I told him,
"Ralph," I said, "Don't go there, Honey, because they
are not using your shovel.'' He thought they were going to
use his shovel-cover his shovel up. I said, "Don't go there,
Honey.''
Q. Had you thought it was dangerous you would natural!y
have told him, wouldn't you f
·
A . .Yes, sir.
Q. Then you didn't· consider it at all dangerous for anybody to be near that truck?
A. I certainly did consider it dangerous.
Q. Then why didn't you tell him not to go out there Y
A. I did tell him not to~ there because he was going after
the shovel which was in the shed.
Q. Then you warned him to stay away from the truck!
A. Not the truck; I told him not to go in the coal shed.
Q. Did you tell him not to go near the truck?
A. No.
As soon as the truck turned over, she immediately asked
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''Where is my boyT" She then ran out and started
epulling the coal away because she "iust knew he was
there" ( M. R., p. . ... ) ..
This shows that she knew all of the time her boy was at
or near the truck, which according to her was being operated
in a dange:rous manner.
To permit her son to go into the face of a known danger
with not even a warning was gross negligence on her part,,
which should deprive her ·of the one-half of the verdict
awarded her by the jury.
This case is on all fours with City of Danville v. Howard,.
156 Va. 32.
In the Howard case the father knew that the joists of the
fl.oor of the loft were old and brittle. He recog'llized this, for
after the first 1,300 pounds. of fertilizer hacl been placed on
the floor in the lof.t, he saw his son under it and ordered him
to come out~ which the _boy did.
The father then went into the loft and placed more bags.
of fertilizer on the floor, the result being that the floor collapsed and the boy, who bad again gone under it, was killed.
The father apparently assumed that the boy would not
again go under th~ floor hence did not caution him to stay
out or place him in the care of someone else before he went
to the loft to store the fertilizer. The Court held that. the
father owed the duty to exercise ordinary care for his son's.
safety and that his failure to exercise that care *would
46• bar him from participating in the recovery, since this
constituted contributory negligence on his part.
45*

On pages 36-37, the court says :
"On the question of the contributory negligence of H. F.
Howard, the evidence shows that he knew that the ·joists
were old and brittle; that he saw them after they had been
put in place and before any flooring was laid tl1ereon; that
he assisted in placing the heavy oak flooring; that after 1,300
pounds of fertilizei' was stored in the loft be told the superintendent that he doubted the joists' strength to hold
more. Before additional fertilizer was placed in the loft he
saw his boy under it and told him to come out, which he did.
Howard went in, the loft without cautioning hi,S son furth~r
and without sending him to the residence or plaC'in,q him in
the care of his mother, who was in the yard either at tbe time
or a few minutes thereafter. It was the dutv of the father to
exercise ordinary care for the sa/ety of his child. The samie
knowledge that the city ha<l of the defective timbe1·s and the
0
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overloading them ·with heavy fertilizer Howard himself had.
l f these facts constituted negligence in the city theJJ also con ..
stituted negligence in Howard.

Also on page 39, the court held :
'' The conclusion is that the father's contributory negligence only defeats recovery so far as he is concerned. The
jury having specified the proportion of recovery which the
·defendant in error should receive, it was error for the trial
court to have refused to set aside that part of the verdict
which allotted any sum to him ; and this court, proceeding to
enter such judgment as the lower court should have done,
doth proceed to set aside the $2.,500.00 allowed the father and
enter up judgment for the $2,500.00 allowed the mother.''

In the instant case, the court told the jury that it was neglige:µce on the part of the defendant if the driver of the truck
operated the truck back and forth with the body raised. If
this is correct, then we say, as the court said in the Howard
case, it was also negligence on the part of *Mrs. Cimino
47* when she, with full knowledge (by her own statement)
that the truck was being operated in a dangerous ma11ner, knowingly permitted her son to go into the yard without
even a warning· as to the danger.
At least Mr. Howard had told his son once to come out
from under the loft and be may have thoug·ht that was sufficient; but the court said it was not.
l\Irs. Cimino did not even do this; but with full knowledge
of the danger, disregarded her duty as Ralph's mother and
without any warning or caution permitted him to go into a
known and potential danger.
If the court barred Howard from recovery, Mrs. Cimino,
who is far more negligent, is also precluded from participation.
"'\Ve therefore submit that Mrs. Cimino's negligence was Ro
gross as to properly exclude her from participation in the
verdict and that the Court erred in refusing to reduce the
verdict by one-half, the amount awarded to Mrs. Cimino.
48*

*CONCLUSION.

For the reasons assigned, your petitioner says that the
judgment and verdict complained of should be reviewed and
reversed, and therefore prays that a writ of error and sitpersedeas thereto be awarded. In the event a writ of error is
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awarded your petitioner adopts this petition as its opening
brief.
It is prayed that your petitioner may be allowed an oral
presentation of this petition.
A copy of this petition was delivered to Thomas A. Williams and L. C. 0 'Connor, attorneys for the defendant in
error, on the 9th day of February, 1946, with notice of the
filing· of this petition in the Clerk's Office of this Court at
Richmond, Virginia.
Respectfully,
P. L. FARMER, INCORPORATED,
By GEO. E. HAW &
S. VlARREN BAILEY,
Its Attorneys.

The undersigned, an attorney at law, practicing in the
Supreme Court of Appeals of Virginia., certifies that in his
opinion there is error in the actions of the Court complained
of and the judgment herein should be reviewed and reversed.
H. M. RATCLIFFE,
Attorney at Law.
Copy received Feb. 9, 1946.
THOS. A. "WILLI.AMS, Atty.,
By THOS. A. WILLIAMS, JR.
Received February 9, 1946.
M. B. WATTS, Clerk.
April 22, 1946. ·writ of error and 8·upersedeas awarded by
tbe court. Bond $11,000.

M. B. W.
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RECORD
VIRGINIA:

In the Circuit Court of the County 'Of Chesterfield.
Pleas before the said Circuit Court on the 26th day of
Novem·ber, 1945, in the suit of,Nicholas S. Cimino, Administrator of Estate of Ralph S.
Cimino., deceased, Plaintiff,

v.

P. L. Farmer, Incorporated, Defendant.
ON MOTION OF MOTION FOR JUDGMENT.
Be It Remembered, That heretofore, to-wit, on the 16th day
of June, 1944, there was filed and docketed in the Clerk's Office of the said Court a Notice ·of Motion for Judgment which
is in the following words and figures, to-wit:
page 2

t

Virginia:

In the Circuit Court of Chesterfield County.
Nicholas S. Cimino, Administrator of Estate of Ralph S.
Cimino, Deceased, Plaintiff

v.

P. L. Farmer, Incorporated, Defendant.
NOTICE OF MOTION FOR JUDGMENT.
To: P. L. Farmer, Incorporated, 2020 Lewis Street, Richmond, Virginia.
Take notice that on the 10th day of July, 1944, nt 10 o'clock
A. M., or as soon thereafter as Nicholas S. Cimino, Administrator, as qualified in the Chancery Court of Chester.field
County, of Ralph S. Cimino, Deceased, hereinafter called the
plaintiff, can be heard, he will move the Circuit Court of
Chesterfield County for judgment against you, P. L. Farmer,
Incorporated, hereinafter called the defendant., in the sum of
FIFTEEN THOUSAND DOLL.A.RS ($15,000.00) due to the
plaintiff by the defendant by reason of the following facts:
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That on May 1, 1944, the defendant by and through ifa:
servants, agents and employees, was engaged to deliver certain coal to the premises of the plaintiff, as had been done
previously by the said defendant, which required the said
defendant to drive and operate a dump truck in and upon the
premises of the plaintiff; whereupon, it became and was the
duty of the said defendant to manage, operate and back said
truck with reasonable care and caution; to keep and maintain
a reasonable lookout; to keep the same under control and to
keep and operate the said truck so as not to make it topheavy and dangerous while on said premises; to have and
employ a competent operator and driver of said
page 3 ~ truck; and to not run and back said truck with its
dump body raised; and it was the further duty of"
the said defendant to so operate and manage said truck as
not to damage the property of the plaintiff nor injure any
member of the plaintiff's family or others upon the premises,
and particularly the plaintiff's decedent.
Yet, the plaintiff says that the said defendant did not regard its said duty and duties aforesaid, but carelessly, recklessly,. negligently and wrong·fully ran, operate and backed
one of its said trucks without proper care and caution; without keeping a proper lookout; without hwve the same under
proper control and did have and employ an incompetent opt: rator and driver and did manage and maintain the truck in
an unwieldy and dangerous condition in backing· the same
and did back, run and operate the same with the dump body
raised to extreme height into a certain cesspool, whereby
the said truck was turned over with its contents of four (4)
tons of coal and plaintiff's decedent was thereby caught,
· trapped and crushed thereunder and immediately killed thereby, and because of which the plaintiff suffered large damages
and was required to expend large sums in burial expenses;
and this notice of motion for judgment is brought under the
statute for such cases made and provided.
All to the damage of the plaintiff of the sum of FIFTEEN
THOUSAND DOLLARS ($15,000.00), and therefore, llE~
brings this notice of motion for judgment.
NICHOLAS S. CIMINO,
Administrator of the Estate ot
Ralph S. Cimino, Deceased~
By counsel

THOMAS A. WILLIAMS,
L. C. 0 'CONNOR, p. q.

P. L. Farmer, Inc., v. Nicholas S. Cimino, Adm 'r.
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OFFICER'S R.ETURN.

Executed this 15th day of June, 1944, in the City of Richmond, Virginia, by delivering a copy of within Notice of
Motion to Geo. E. Haw, the Secretary of P. L. Farmer, Incorporated. Place of business of said Haw being in said
City, principal office of said P. L. Farmer, Incorporated, bniug in said City of Richmond, Va.
J. HERBERT MERCER,
Sheriff of the City of Richmond,
Va.
By A. J. WINGFIELD., Deputy Sheriff
JPee 50c pd.
page 5
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And at another day, to-wit, on the 20th day of
June, 1944, came the defendant and presented in
the Clerk's Office of the said Court its Plea of Not Guilty,
which was filed by the Clerk, the same being in the following
words, to-wit:
Nicholas S. Cimino, Administrator of Estate of Ralph S.
Cimino, Deceased, Plaintiff
v.
P. L. Farme1·, Incorporated, Defendant.
PLEA OF NOT GUILTY.
The defendant, P. L. Farmer, Incorporated .,comes and says
that it is not guilty as charged in plaintiff's Notice of Motion.
And for this it puts itself upon its country.
P. L. FARMER, INCORPORATED,
By GEO. E. HAW, its Atty.
Nicholas S. Cimino, Administrator of the Estate of Ralph S.
Cimino, Plaintiff
v.
P. L. Farmer, Incorporated, Defendant.
PLEA.
The defendant comes and says that it is not guilty as
charged in the Notice of Motion.
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And for this it puts itself upon its country.
P. L. FARMER, INCORPORATED,
By GEO. E. HAW, p. q.
page 6
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And at another day, to-wit, on the 2nd day of November, 1944, the following order was entered in
said Court, to-wit:
Nicholas S. Cimino., Administrator of the Estate of Ralph S.
Cimino, Deceased, Plaintiff

v.

P. L. Farmer, Incorporated, Defendant.
UPON NOTICE OF MOTION FOR JUDGMENT.
This day came the parties by their attorneys, and the defendant, by its attorneys, thereupon by leave of Court filed
its "Plea of not guilty'' and ''Plea of contributory negligence", and issue was joined thereon: and thereupon came a
jury; drawn and selected according to law, to-wit: Harry "\V.
Cofield, Thos. 1\:L Cox, W. H. Hurt, ·waiter J. Venable, G. V.
Bradshaw, Ralph E. Bogg·s and F. D. Eastham, who were
sworn the truth of and upon the premises to speak, and the
evidence of the witnesses having been fully heard, the further trial of this matter is continued until tomorrow morning·
at ten o'clock, and the jury is adjourned until then.
page 7

~

And 1n said Court on the same day, to-wit, November 2nd, 1944, there were filed two Pleas, which
are in the following words, to-wit:
(No. 1)
Virginia:
In the Circuit Court of Chesterfield County.
· Nicholas S. Cimino, Administrator of the Estate of Ralph S.
Cimino, Plaintiff,

v.

P. L. Farmer., Incorporated, Defendant
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PLEA.
The defendant comes and savs that it is npt guilty as
charged in the Notice of Motion...
And' for this it puts itself upon its country..

P. L. FARMER, INCORPORATED.,
By GEO. E. HA1V., p. q.
page 8
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and,(No. 2)

Nicholas S. Cimino, Administrator of the Estate of Ralph S.
Cimino, Plaintiff

v.

P. L. Farmer, Incorporated, Defendant
PLEA.
The defendants comes and says that the mother of Ralph
S. Cimino was negligent in allowing Ralph S. Cimino to leave
the house and to go into the yard near to th_e truck if she
knew or had reason to believe that the driver of the truck was
operating said truck in a dangerous or negligent manner, and
that such negligence contributed to cause the injuhy to and
death of Ralph S. Cimino.
And for his it puts itself upon its country.

P. L. FARMER, INCORPORATED,
By GEO. E. HA,v, p. q.
page 9}

And at another day, to-wit, On the 3rd day of
November, r944, the following Instructions were
given and read by the Court to the jury,:, to-wit:
page 10 } Nicholas S. Cimino, Administrator of the estate of
Ralph S. Cimino, deceased
1).

P; L. Farmer, Incorporated
INSTRUCTION NO. 1.
The Court instructs the jury that if you believe from the
evidence in this case that the defendant undertook to make a
delivery of coal to the premises of the plaintiff that thereupon
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it became and was the duty of the defendant to furnish and
supply a competent operator of the truck so to do. And theOourt further instructs the j.ury that if you believe ·from the
evidence in this case that the defendant failed in this. duty,
and as a proximate result thereof the t:mck turned over and
the plaintiff's decedent was killed then your verdict must b?
for the plaintiff.

J. G. J.
INSTRUCTION NO. 2.
The Court instructs the j.ury that if you believe· from the
evidence in this case that defendant knew or was advised of
the existence of· the cesspool on the premises and that it was
dangerous to operate the truck on or over it, then it became
and was the duty of the defendant to exercise reasonable care
to avoid it, and if you believe from the evidence in this case
that the defendant failed to exercise such care, and as a
proximate result thereof Ralph S. Cimino was killed, then
vour verdict must be for the plaintiff.
~ In this connection the Court tells the· jury that knowledge.
of the employees or drivers is knowledge of the defendant.

J. G. J·.
page 11
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INSTRUCTION NO. 3.

The Court instructs the jury that it was the duty of the
defendant in making the delivery of the coal to the premises
in question to exercise reasonable care so as not to injure any
person on said premises, and if you believe from the evidence
in this case, through its employees and drivers, the defendant failed to nse such care and as a proximate result thereof
the truck overturned and the plaintiff's .decedent was killed,
then your verdict must be for the plaintiff.
And in this connection the Court tells the jury that reason
able or ordinary care is that degree of care which an ordinarily prudent person acting prudently would exercise under
the circumstances.

J. G. J.
INSTRUCTION NO. 5.
'fhe Court instructs the jury that it was negligence on the
part of the defendant to operate this coal truck with the dump
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body elevated and if you believe from the evidence that the
defendant di.d so operate it, and as a proximate result thereof
it turned over and killed Ralph S. Cimino,: then your verdict
must be for the plaintiff.

,J. G. J.
INSTRUCTION NO. 6.
The court instructs the jury that if they find for the plaintiff, in assessing the damages that the plaintiff is entitled to
1·ecover, they should find the same with reference to:
1. The pecuniary loss sustained by the father and mother
of the deceased, and the brother, fixing such sum as will be
equal to the probable earnings of the deceased child, taking
into consideration his age, intelligence and health during
what would have been his lifetime if he had not been killed.

.J. G. J.
2. In ascertaining the probability o-f life of the
deceased ,the jury have the right to determine the
same with· reference to recognized scientific tables
relating to the expectancy of human life.
3. By adding thereto compensation for the loss of his care,
attention and society to his father, mother and brother.
4. By adding such further sum as they may deem fair and
Just by way of solace, and comfort to his father and mother
and brother for the sorrow and suffering· and mental ang·uish
occasional to them by his death.. but in no event to exceed the
sum claimed in the notice of mot.ion for judg·ment.
page 12
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J. G. J.
INSTRUCTION NO. 7.
The Court instructs the jury that even thoug:h you believe
from the evidence that the defendant's agent moved the tmck
backward so that it rested on the top of the cesspool the
position of which was shown to the defendant or its agents
and stopped thereon and there he started · the hoisting apparatus, so that it went through the cesspool and the truck
thereupon turned over, killing the child, then if the jury believe from the evidence that the handling and operation of
the truck in such manner was negligence and was the proxi-

36

Supreme Court of Appeals of Virb-inia

mate cause of such turning over and death of the child then
your verdict must be for the plaintiff.

J. G. J.
INSTRUCTION NO. 8.
The Court instructs the jury that the driver of a motor
vehicle owes the duty of reasonable care to children, and this
means care commensurate with the danger and probability of
injury. Children of tender years are entitled to a degree of
care from others proportionate to their inability to forsee
and avoid the perils which they may encounter.
page 13 } The driver must not assume that an infant will
exercise proper care for his own protection; on
the other hand he is charged with tl1e knowledge that an immature child may be expected to act upon childish impulse,
and he should take that fact into consideration and exercise
vigilance and precaution which the circumstances demand.

J. G. '"T.
INSTRUCTION A.
The Court instructs the jury that the mere happening of
an accident raises no presumption of negligence of any kind,
and before the plaintiff can recover the burden of proof is
upon the plaintiff to establish by a preponderance of the evidence that the defendant was guilty of negligence, which was
the proximate cause of the death of Ralph S. Cimino. If you
believe that it is just as probable from the evidence that the
defendant was not guilty of such negligence as that it was,
then the plaintiff has not borne such burden of proof and
you mm~t find your verdict for the defendant.

,J. G. J.
INSTRUCTION NO. B.
The court instructs the jury that the burden rests upon
the plaintiff to prove by a preponderance of the evidence that
the defendant was guilty of negligence and that such negligence was the proximate cause of the injury to and death of
Ralph S. Cimino; therefore the jury are further instructed
if the evidence leaves it uncertain as to whether the injury
and death of the said child was the ·proximate result of the
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negligence of the defendant's driver or some other cause then
the jury shall find in favor ,0.f the defendant.
.J. G..J.

page 14}

INSTRUCTION NO. C.

The court instructs the jury that the driver of a truck
-ordinarily has the right to assume that a person who is in a
place of safety will not place himself in a place of danger,
.and for that reason there is no obligation on the driver to
give warning to such person of his intention to back his
vehicle unless the driver sees, or, in the exercise of ordinary
-care ought to see in time to give such warning, that such person is about to place himself in a position of danger; therefore~ the jury are further instructed that, if they believe from
the evidence that at the time the driver of the defendant's
truck was backing his truck and raising the body for dumping
the coal into the coal house Ralph S. Cimino was in the house
-of his parents, some seventy-five feet from the defendant's
truck, there was no obligation on the driver of the truck to
.anticipate that the said Ralph S. Cimino would leave the
house and place himself in a position of danger, and unless
he saw, or by the exercise of ordinary care. could have seen
that Ralph S. Cimino hal left the house and was about to go
into a place of danger near to the truck, there was no obligation on said driver to attempt to avoid injury to the said
Ralph S. Cimino.

J. G. J.
INSTRUCTION NO. F.
Even though the jury should believe from the evidence that
the truck driver was negligent in backing the truck to the
coal house, they cannot find a verdict in favor of the plaintiff
unless they shall further believe from the evidence that the
servants of Farmer knew or by the exercise of ordinary care
should have known that the child was in close proximity of
his truck and shouid have fore~er.n that the natural and probable consequence of such negligence would rPsult in overturning the truck and causing injury to someone and also unless
they shall further believe from the evidence that
pnge 15 ~ such negligence was the proximate cause of the injury to and death of Ralph S. Cimino.

J. G. J.
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INSTRUCTION NO. G.

The court instructs the jury that the defendant while d&llvering coal to the coal house on the Cimino property
through the door placed for that purpose had a right to as.sume that such delivery could be made in safety and was.
therefore not negligent in attempting to make such delivery
if the agents. of the defendant did not k11ow that there was a
cesspool in f ro:nt of the coal door t~ the coal house.

J. G. J.
INSTRUCTION NO .. H.
The court instructs the jury that they must consider this
case solely upon the evidence befere them and the law laid
down in the instructions of the Court, and they must not allow
any sympathy they may feel influence their verdict.· A verdict must- not be based, in whole or in part, upon conjecture,
or surmise or sympathy, but must be based solely upon the
evidence in the case and the insh'uctions of the Court.

J .. G. J.
INSTRUCTION NO. Y.
The Court instructs the jury that even though they should
believe from the evidence that the truck was being backed
and moved forward with the body raised, if they shall further
believe from the evidence that the truck had come to a stop
and was standing still when it broke through the cesspool and
overturned, then they are instructed that the fact that the
truck had been moved backward and forward with the body
raised before coming to a stop or other parts of the yard does
not constitute negligence which is the proximate cause of the
death of Ralph S. Cimino.

J. G. ,J.
page 16 ~

INSTRUCTION NO. Z.

The Court instructs the jury that if they believe from the
evidence that the injury and death of the child r.ou]d not have
been foreseen and avoided by the exercise of ordinary care
on the ptlrt of the deiendant 's employees, that then the same
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constitutes an unavoidable accident; and the jury shall find
for the defendant.

J. G. J.
page 17

~

On which same day, to-wit, November 3rd, 1944,
the following Instructions were submitted to and
refused by the Court, to-wit:
INSTRUCTION NO. 4.

The court instructs the jury that if you believe from the
evidence in this case that the coal truck was turned over by
negligence on the part of the operator thereof, then the plaintiff is entitled to recover whether or not the driver knew of
the presence of the plaintiff's decedent.

J. G.J.

Refused.

11/2/44.
INSTRUCTION NO. 4-B.
The court instructs the jury that if you believe from the
evidence in th_is case that the coal truck was turned over· by
negligence on· the part of the operator thereof, then whether
or not the driver knew of the presence of the plaintiff's decedent at the place in question would not be material if the
jury further believe tl1at such negligenc.e on the part of defendant's agent was the proximate cause of bis death.

J. G. ,T.

Refused.
11/3/44.
INSTRUCTION NO. D.

The court instructs the jury that., although the law presumes that a child under age of fourteen years is incapable of
contributory negligence, yet t.hi.s presumption may be rebutted
by evidence, and therefore, the jury are further instructed
that., if they shall believe from the evidence that Ralph S.
Cimino was, at the time of the accident of sufficient mental
capacity and intelligence to have realized and understood the
danger of getting near to the truck of the defendant when
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same was backing, and that the act of the said
Ralph S. Cimino in getting near to the truck contributed toward his injury and death, they shall
find for the defendant.
page 18

~

J.G.J.

Refused.
11/2/44.
INSTRUCTION NO. E.

The Court instructs the jury that even if they should believe from the evidence that the driver of the truck of the
defendant was guilty of negligence1 no matter how great,
which was an efficient but not the sole efficient cause of the
injury and death of Ralph Cimino, if they also believe from
the evidence that Ralph S. Cimino was guilty of some negligence, no matter how small, which efficiently contributed to
cause the injuiy of which Ralph S. Cimino died, they must
find for the defendant and against the plaintiff.
In this connection the court instructs the jury that while
the burden of proof is upon the plaintiff to prove that the
defendant's driver was guilty of negligence which was an
efficient or proximate cause of the accident, the burden of
proving that Ralph S. Cimino was guilty of some negligence
which efficiently or proximately caused his injuries and death
is upon the defendant, unless such is shown by the evidence
introduced by the plaintiff.

J. G. J.

Refused.
11/2/44.
page 19

~

INSTRUCTION NO. I.

Even though the jury shall believe that the employees of
the defendant were advised of the location of the cesspool,
nevertheless., if the jury shall further believe that in order to
place the dump truck in a position to properly deliver the
coal to the coal house at the opening prepared therefor, it
was necessary for the truck to either rest upon, or pass over,
the cesspool, then the jury are instructed that the action of
the defendant in stopping the truck upon the cesspool does
not constitute negligence.
Refused.
11/3/44.

J. G.J.
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INSTRUCTION NO. X.
The plaintiff having alleged in his Notice of Motion that the
truck was neg·ligently and wrongfully operated and backed
with the dump body raised to the extreme height .and in such
.condition backed into the cesspool, the Court instructs the
jury that if they shall believe from the evidence that the
truck bad ceased backing and had stopped and was actually
standing on the cesspool at the time that it broke through and
-overturned that then the action of the defendant driver in
backing the truck with the body raised does not constitute
.actionable neg·ligence in this case.

J. G. J.

Refused.
11/3/44.
page 20

~

And in said Court on the same day, to-wit, November 3rd, 1944, the following order was entered,

to-wit:
Nicholas S. Cimino, Administrator of the Estate of Ralph S..
Cimino, deceased, Plaintiff,

v.

P. L. Farmer, Incorporated, Defendant.
This day came again the parties· by their attorneys, and
ihe jury appeared in accordance with their adjournment on
yesterday, and the argument of counsel having been fully
heard, and after receiving the instructions of the Court as to
the law applicable in this case, the jury retired to their room
to consider of their verdict, and after sometime returned
into Court with their verdict in the following· words and figures, to-wit: "We the jury on the issue joined, find for the
plaintiff in the sum of $10,000.00, this amount to be paid
_jointly to the mother and father of Ralph S. Cimino, deceased, Walter J. Venable, Foreman"; and the jury was discharged; whereupon, the defendant, by counsel, moved the
Court to set aside the verdict and to enter judgment for the
defendant, first, on the ground that the verdict is contrary
to the law and the evidence, for failure of the court to strike
the evidence, for misdirection of the jury, for sundry errors
in the granting· of instructions given on behalf of the plaintiff and for certain errors in the refusal of instructions offered by the defendant and for certain amendments of in. structions offered by the defendant, and also because the
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verdict carries a certain amount of money to the mother, wno
was herself guilty of negligence· which contributed to the:
accident; and the Court doth continue this matter for argu.ment at some future day to be designated hy the Court.

f

And a:t anotheT day, to-wit, on thei 26th day of
November, 1945, being the day and year first
afore said,. the ·following Orde:r was entered in said Court, towit:
page 21

Nichola:s- S, Cimino,. Administrato1· of Estate· of Ralph S~
Cimino, deceased, Plaintiff,.

v.

P. L. Farmer, Incorporated, Defendant.

ORDER.
This day came the plaintiff and defenda:nt by c·ounsel,.
and the Court having· heard argument. of counsel for defendant upon its motion to set aside the verdict of the jury rendered herein for reasons assigned, and the Court being now
advised of its judgment to be rendered herein, doth overrulethe said motion to which action of the court the defendant objected and excepted.
Therefore, it is considered by the Court that the plaintiff
recover of the defendant the sum of Ten Thousand Dollars
with interest the1·eon to be computed at the mte of six per
centum per annum from the 3rd day of November, 1944, until
paid and his costs by him in this action expended.
And the defendant, having indicated its intention to apply
to the Supreme Court of Appeals of Virginia for a writ of
error from and supersedeas to said judgment, upon motion
of said defendant by counsel, execution of this judgment is
suspended for a period of ninety days from this date, and if
said petition is presented within said period, the operation
of this judgment is suspended thereafter until said Court
shall have acted upon the petition, provided said defendant,
or someone for it, within fifteen days from this
page 22 ~ date, shall enter into a bond in the penalty of
·
Twelve Thousand Dollars with security to be approved by the Clerk of this Court, conditioned and payable
as the law directs, according to th~ provisions of Section
6351 of the Code of Virginia.
Memorandum: Upon the trial of this case, the plaintiff and
defendant excepted to sundry rulings and opinions of the·
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Court given against them and on their motion leave is hereby
given each of them to file bills of exception or certificates of
exception herein at any time within sixty days from this date
as prescribed by law.
The opinion of the Court is hereby made a part of the record in this case.
The following· endorsement is found on the order above:
"I have seen the within order and object to and except to
same for the following reason :
1. The judgment as contemplated is contrary to the law
and the evidence and is violative of the rules of law applicable
thereto.
2. The sketch for judgments provides for interest from
tbe date of the verdict whereas it should carry interest only ·
from the date of the judgment, if and when rendered.
'

GEO. E. HAW,
Counsel for the defendant.''
page 23

~

BE IT REMEMBERED, That on the 21st day
of November, 1945, the Court submitted to Counsel for both plaintiff and defendant in this case its Opinion,
which is in the following words and figures, to-wit:
Nicholas S. Cimino, Admr. of Ralph ,Cimino,

v.
P. L. Farmer, Inc.
OPINION.
This is a suit brought by notice of motion for judgment by
Nicholas S. Cimino, administrator of the estate of Ralph
Cimino for the wrongful death of Ralph Cimino. This case
was tried by a jury and a verdict rendered by the jury for
the plaintiff in the sum of $10,000.00, to be divided between
Nicholas S. Cimino and Mary A.. Cimino, father and mother
of the child killed.
The evidence in this case discloses that Ralph Cimino was
11 years and 11 months old and was in the sixth grade in
school and was a normal, average child of his age. Mrs.
Cimino ordered coal from the defendant to he broug·ht to her
home and store which is located at the intersection of U. S.
No. 360 and "\Varwick Road in Chesterfield County; that the
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four tons of coal was sent out in a dump truck which had a
body on it which could be raised to a height of 14 feet; that
the truck weighed, without load, 7,440 pounds and it had a
load of 8,000 pounds of coal on it; that a pickup truck also
came, which had a conveyor on it which was to be used to
convey the coal into the coal shed; that the men in charge
of_ the unloading· of the coal first attempted to unload the
coal from the dump body truck into the pickup and on to
the conveyor and thence into the shed, but the conveyor
broke down and could not be used and this method of unloading the coal was abandoned and the dump body
page 24 truck was backed up to the shed to be unloaded directly from it; that approximately in front of the
hole in the shed where the coal was to be unloaded there was
a cesspool covered with four inches of concrete, which was
not reinforced, and several inches of dirt over the concrete
cover; that the dump truck was being driven by Elijah Christian and that Edward Allen and Aubrey Cosby, employees of
the defendant, were there assisting· in the unloading of the
coal.
The evidence is in direct conflict as to whether Mrs. Cimino
and Salvatore Cimino pointed out to Christian and his helpers the exact location of the cesspool and warned them in
reference to same, but the jury's verdict settles this question
in favor of the fact that its location was pointed out to the
men unloading the truck. There is also a· conflict in the evidence as to whether the truck was standing still over and on
top of the cesspool and while so standing the body was raised
and it broke throug·h the top of the cesspool and overturned
or whether it backed onto the cesspool with the body raised
and broke through while still backing;
When the truck was over the cesspool the top of the cesspool broke in and the truck overturned and Ralph Cimino
was caught under the load of the coal and was killed.
This case is now before this Court on a motion by the defendant to set aside the verdict of the jury on the ground
of misdirection of the jury in the instructions given and refused by the court; of a variance between the allegation of
the notice and proof; and that Mrs. Cimino is not entitled to
any part of the recovery because of her negligence in allowing the child to be in the yard where the truck was being unloaded.
page 25 ~ The Court refused an instruction offered by the
defendant submitting to the jury the contributory
negligence of Ralph Cimino, the child killed.
The law in Virginia is that a child under seven years of
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:age cannot be guilty of neglig:ence, and that as to children
·.between seven and fourteen years of age, presumption is
:that they are incapable of exercising care and prudence, and
this presumption prevails unless rebutted py sufficient _proof
:to the contrary..
.

Filer v . .Mc.Nair., 158 Va. 88..

!)

The defense of contributory neglig1mce bas to be proven
by the defendant .by a preponderance of the evidence, just
.as primary negligence has to be pro:ven by the plaintiff by a
_preponderance of the .evidence.
The evidence shows that Ralph Cimino was 11 years and
11 months old at the time of his death, that he was in the
;sixth grade in ·school and was normal, average child of his
.age and that he had been instructed by hi~ mother with
reference to dangers of automobiles in running over ;him on
:the highways..
The question is whether th1s evidence is of such a nature
:as to overcome the presumption that he could not" be guilty
,of negligence and make it a jury question. The court is of
the opinion tbat this evidence is not sufficient to rebut this
presumption, and therefore the instruction should not have
been given.
The court is also of the opinion that there was not suffi·cient negligence proven 011 the part of Ralph Cimino to make
it a jury question. None of tbe witnesses for ·either the
plaintiff or defendant saw Ralph immediately before or at
the time of the accident with the exception of Wilbur Farnsworth, and he did not locate his position.
page 26 } All witnesses agree that at the time the truck
overturned, its body was raised to its greatest
.height and Ralph's body was found about 15 feet from the
truck. The location of the body would be the one fact upon
which negligence on his part could be predicated in that he
was too close to the truck considering all of the existing ciricumstances.
The next question raised is whether there is such a divergence between proof and allegation that this verdict should
be set aside for that reason. The notice of motion alleges
that the operator of the truck "carelessly, recklessly, negligently and wrongfully ran, operated and backed one of its
said trucks without proper care and caution, without keeping a proper lookout, without having the same under proper
control and manage and maintain the truck in an unwieldy
and dangerous condition in backing the same and did backo
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l'un and operate same with the dump body raised to extreme
height into a certain cesspool''.
The defendant maintains that the evidence shows that
this truck was backed onto the cesspool and stopped and
while standing still the body was raised. This is the testimony of Christian and Cosby and none of the plaintiff's witnesses except Wilbur Farnsworth saw the truck at the time
of the accident. The testimony of Christian and Cosby was
contradicted by witnesses of the plaintiff as to the position.
of the body of the truck before the accident happened and
plaintiff's witnesses testified that shortly before the accident
happened they saw the truck being moved in the yard backward and forward with the body raised. The court is of the
opinion that the jury may have disreg·arded the testimony
of Christian and Cosby in this respect and have concluded
that the truck was backed onto the cesspool with the body
raised, and that they could have drawn this conclusion from
all the evidence in the case.
page 27 ~ The Court is further of the opinion that the negligence alleged in the notice of motion was in substance the placing this heavy truck on the cesspool, when
they had been warned of its exact location, and that it makes
little difference whether the. truck was in motion with its
body raised or whether it was standing still on the cesspool
when the body was raised, when it b1·oke through and turned
over.
Another question raised by the defendant is whether the
evidence shows· that Mrs. Cimino was negligent in letting
the child g·o in the yard where the truck was being unloaded,
and that such neglig·euce should bar from receiving any part
of the recovery.
Mrs. Cimino testified that she had shown the exact spot
where the cessp~ol was located to the employees of the defendant and had warned them not to drive on it, and this
has been accepted as true by the jm·y. Under these conditions she would have no reason to believe that these em})loyees would drive the truck on the cesspool, and there was
nothing inherently so dangerous in unloading a truck of coal
that would require her to keep Ralph in the house, or to warn
him specifically as to any possible dangers.
There are other objections made to the giving and refusing instructions, but they seem to set out the law in this
case and they will not be taken up in detail.
From the above views, I am of the opinion that the mo..
tion to set aside the verdict of the jury in this case should
be overruled and judgment entered 011 the verdict.

:i
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Attorney for the plaintiff may draw an order carrying out
the view herein expressed and submit the same to attorney
for the defendant, and send to me for entry.

,J. G. JEFFERSON, JR.
November 21, 1945.

r

The Exhibits next following were introduced in
evidence during the trial of the said case, to-wit:

For the
Certificate
Card; No.
For the
Eng'r.

Plaintiff: No. 1, Plat of E. W. Williams; No. 2,
of Qualification of Adm'r; No. 3, Copy of Post
4, Bill for Coal.
Defendant: Exhibit A, Plat of Chas. H. Fleet,

page 28

page 29

r

page 30

~

The following is a Transcript of the testimony
and other incidents of the trial of said c·ase in said
Court on November 2nd and 3rd, 1944, to-wit:
Virginia :

In the Circuit Court of Chesterfield County.
Nicholas S. Cimino, .Adm.., etc.

v.

P. L. Farmer, Incorporated
Transcript of the testimony and other incidents in the trial
of the above styled case before the Hon. J. Garland Jefferson,
Jr., Judge, and a jury, on November 2nd-3rd, 1944.
Appearances : Thomas A. Williams, Ernest W. Williams
and M. B. Cogbill, Esqs., Counsel for plaintiff.
George E. Haw, Esq., Counsel for defendant.

r
32 r

page 31
page

Index.

Mr. Williams: NO'W, Mr. Haw, may we take a
stipulation on these :figures that you furnished Y
~fr. Haw: I think so.
:M:r. Williams: It is stipulated to the record that (1) the
..B,ord truck was licensed to haul 5 tons, 1942 model; (2)
chassis weight 4,540 pounds, body and hoist 2,800 pounds,
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Ernest TY. ·williams.
chute 100 pounds, total weight 7,440 pounds; it was licensed
for a truck and rated 17,440; (3) height from ground to top
of dump body when flat 6 feet 10 inches, height when raised
to full height front 14 feet, rear 10 feet 3 inches; when fully
raised chute is 7 feet above the ground; ( 4) at time of accident truck had on load of 4 tons.
ERNEST W. WILLIAMS,
n witness called on behalf of the plaintiff, being first dulysworn., testified as follows:
DIRECT EXAMINATION.
·ny Mr. Williams:
Q. You are Mr. E.W. ·wmiams?
A. That is right.
Q. Mr. Williams, what is your occupation!
A. I am an engineer and a lawyer. At present I am engaged
in the practice of law.
Q. How long were you occupied as an engineer?
A. Twenty years.
Q. With what company?
page 33 ~ A. Richmond Engineering Company.
Q. And you have been practicing law how long
a,•tuallyY
A. Two or three months.
Q. So you have been an engineer up to a few months agoY
A. That is right.
Q. Did you at my request go over to the Cimino property
and make a sketch and some measurements?
A. Yes.
Q. I hand you that and here is one for the jury to follow
you if they will. You have got the points of the compass ;
your arrow is pointing north Y
A. That is as near north as we could get it from all available information.
Q. And north of the arrow is what road f
A. Hull Street Road ~unning approximately east and west.
Q. Now where is the Warwick Road f
A. The Warwick Road is to the bottom of this map running this way; that is approximately north and south, may be
n. little more to the east.
Q. Would you point out the garage and the monuments
there on the ground.
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Ernest TV. JiVillia:ms.
A. These lines up at the top of the drawing would indicate
the outline of the garage, w-0odshed and coal bin proper and
then a little outbuilding over to the west corner
page 34 ~ and that building is of no importance.. Over to
the left of the drawjng is a large tree about 3 feet
in diameter. In a· position on or near the corner of this
group of buildings is the position of .the cesspool or septic
tauk in question.
Q. Is that still there i
A. Yes.
Q. Could it .be seenf
A. Yes.
Q. Now where is the coal bin hole?
A. The coal bin hole is indicated by this mark right at the
~orner of the buildin~ there, an X mark.
Q. How far is that from the ground Y
A.. About 5 feet 6 inches from the ground and the hole
itself is about 25 by 30 inches. I omitted that from the drawing.
Q. Now from the coal bin to the Warwick Road is how
farY
A. At the line shown at 30 feet-at that point from the
huilding to the "\Varwick Road is 31 feet.
Q. Is all this area shown on here-is that open t
A. It is all open land.
Q. Now coming from the Warwick Road to the coal bin
<lescribe the terrain or gTound there. Is it level f
A. The Warwick Road itself has a small crown to it like
any improved road would have. The edge of the
page 35 ~ road is not so well defined except where the macadam terminates, and from there then it would
be a rise I would say of about 12 to 18 inches from the edge
of the road up to this yard you might call it. It is a slight rise
there.
Q. When you get on the yard after crossing that rise is
that rough?
· A. The ground is very uneven.
Q. Are there any ditches between the Warwick Road and
the coal bin Y
A. The only ditch that is there is you might say a ditchit is one to that cesspool running across this way. I didn't
indicate that on the drawing.
Q. What does that convey? Where does it run from7

SO

Supreme· Court of' Appeals· of Virginia

Ernest W. Williams.
A. That ditch or depression runs. from the cesspool to the
house o:r from the house to the cesspooL
Q. You mean that is the ditch where the pipes- are laid 1
A. Where the pipes apparently were laid to carry the sewage from the house to the cesspool.
Q. How deep would you call that ditch o:r: is it defined Y
A. That depressio:µ I would say there or unevenness is I
guess 5 or 6 inches below the surface of the immediate ground
around there. Over in here it is tracks. from the road to
the garage.
Q. Right here (indicating)!
A. Yes.
page 36 ~ Q. Are there any_tracks running from this coal
bin to the Warwick Road Y
A. Not visible tracks at that point. The rest of the yard
over hereQ. How far is it from the coal bin to that tree to the
south?
A. From the corner of the building-that is, from the corner of what is designated as the coal bin is 41 feet to the
center of tha.t tree ; looked like a hickory tree, I don't know
what kind of tree, a big tree-44 feet.
CROSS EXAMINATION.
By Mr. Haw:
Q. Did you measure the distance the cesspool is from the
building¥
A. Yes. In determining the distance the cesspool was
from the corner of the building I naturally had to assume a.
straight line from which to measure. From the corner of
the building to this corner of the cesspool measured approximately 4 feet. From a line extending from the edge of the
building from that corner measured approximately 2 feet
and it is set obliquely. That difference between that measurement of 2 feet and the measurement of 4 feet was the angle
at which that cesspool sat with relation to the corner of the'
house.
page 37 ~ Q. Most of the cesspool is to the south of tbe
corner of the building then?
A. Yes, sir.
Q. But a part of it directly in front of the opening 7
A. About 5 or 6 inches-not in front of the opening. The
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cesspool would extend 5 or 6 inches beyond the line of that
end of that house.
Q. Do you know how large the cesspool is 1
A. 3 feet by 4 feet.
Q. Tba.t is where it is broken in, but do you know how big
the cesspool actually is "I
..A.. It measures now 3 feet by 4 feet to tbe walls. I didn't
see the cesspool before it was mashed in, but the details of it
I detected definitely enough. It is still there.
Q. So it is at least 3 feet of the cesspool to the south of
the southeast corner of the building 1
A. This being north and that being south, I would say most
all of the cesspool was beyond that building.
Q. Now these pipes you spoke of--as a matter of fact, is
there any ditch there Y Isn't it a slight sink where the pipes
went under 1
A. It is a question of definition., I g·ness. There is a definite
sink.
Q. But at the point where tlie cesspool was it is
page 38 ~ grass growing over it and no evidence of anything
there except where the hole is broken in?
A. There is some grass there, yes.
Q. As far as the cesspool is concerned it is no evidence of
pipes or anything else iu that grass t
A. It is a hole there.
Q. I say the hole where it broke in, but before the pool
broke in there was no evidence of where it was 7
A. I wasn't there before it was broken in.
Q. How deep is the cesspooU
A. I didn't gauge the depth of it.
Q. You don't know l10w deep it is 1
A. No, sir.
Q. So when the truck wheel broke through it and dropped
into it you don't know how deep it would go 1
A. From the level of the liquid in there-the level of the
liquid is about 3 feet below the surface of the ground now,
2 or 3 feet.
Q. It would certainly go down to the axle of the truck,
wouldn't it¥
A. Oh, yes.
Q. The whole wheel would g·o in?
.A. Certainly go down to the axle of the trnck.
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Ernest W. "Williams.
page 39 ~

RE-DIRECT EXAMINATION.

By Mr. Williams :
Q. I will ask you taking that truck going in there, from
your experience at the Richmond Engineering· Company of
over 20 years did you have occasion to know the kind or
character of truck or hoist body or what is the purpose or
whether it should be moved or anything of that kind 7
Mr;
Mr.
Mr.
Mr.

Haw: Mr. Williams is testifying· as whaU
Williams: As an expert engineer.
Haw: I thought l1e was a civil eng'ineer. •
·wmiams: Mechanical engineer.

Q. Are you a civil or mechanical engine~r?
A. Mechanical eug-ineer. My experience with the Richmond
Engineering Company has ca.used me to design and build
truck tanks and trailer tanks but not coal bodies.
Q. Are you acquainted with hoisting apparatus?
A. Yes, from observation.
Q. From your experience and observation a truck body with
the measuremeutsMr. Haw: Don't ans·wer the question. I object to it.

Q. ( Continucd)-with a truck chassis weighing 4,540
pounds, body and hoist 2,800 poun<ls and 100 pounds for the
chute and 8,000 pounds of coal elevated to its full height 14
feet above the ground, could you state whether or
pag·e 40 ~ not it is an apparatus that should be moved under
those conditions?
Mr. Haw: I object., if Your Honor please. He has not
qualified as being· as expert.
The Court: I think a meclmnical engineer would certainly
know things of that type. So I will let him answer.
Mr. Haw: If he asks the question, it Rhould be a hypothetical question put in proper form and I object to it on
that ground and except to Your Honor's ruling.
The Court: I wasn't. paying any attention to the rorm
of the question.
Mr. Williams: Read the question.
Note: Question read.
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'The Court: I think that is

an right.

A. A Ford truck weighing 4,500 pounds with a high lift
coal body with 10,000 pounds or more elevated 14 feet up in
tl1e air is in itself a dangerous instrumentality and from observation from studying the mechanism I would think that
under no condition should a truck like that be moved without
first leveling it-leveling the wheels to a level position. It
would be unthinkable to move a 4:000-pound truck with 10,000
pounds 14 feet up in the air. The pressure of that 10,000
pounds on high lift truck-

a

Mr. Haw: Is this argument or answering the
page 41 } question? It seems to me he goes far beyond any
question asked him.
:Mr. Williams : He is an expert.
The Court: I think he has a right to explain why be has
arrived at that conclusion.

A. ( Continued) Reduced to a mathemati~al proposition, a
l0,000-pound weight 14 feet in the air creates a force-if it
could be treated simply as a static load such as a house might
be or something built up, you treat it one way; being a lift
load, a moving load with such a weight to over-balance the
weight of the truck that the slighteRt movement-at least, a
small movement of the truck would cause that thing to wobble
terribly up in the air and perhaps turn over. It is hard to
calculate just all a truck like that would do raised 14 feet
in the air with 10,000 pounds, it is almost beyond human
calculation., but it is in itself a dangerous force. that it is not
safe to move a truck under such a condition.
Mr. Haw: I object to the answer and the Court's action
in allowing it also on the ground the witness· has not proven
himself to be an expert and also object to the form of the
answer which was an· argument rather than an answer to the
question asked.
The Court: Objection overruled.
page 42 ~ :Mr. Haw: Exception.

Bv M:r. Williams:
· Q. Now would you say from vour examination of that
ground after leaving the Warwi°ck Road that it was level
ground?
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Mrs .. Mary A. Cimino.
Mr. Haw: Does he know the condition o.f the g:round on
the day the accident happened 1 If he doesn't, I submit the
question is improper.
Mr. Williams: I will have to withdraw him at this· time..
Mr. Haw:. I move to strike out the evidence he has given
'because he doesn't kl.low what the conditions we:re under
which the truck was moved on that date as to the ground or
the conditions as to how the truck was ..
The Court:· Motion overruled.
Mr. Haw: Exception.
Witness stood aside.

lffiS. MARY Ar CIMINO,
a witne!Bs called on behalf of the plaintiff, being first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By lfr. Williams :
Q. You are the mother of Ralphf
page 43 ~ A. That is right.
Q. How many children do you liaYe! .
.A. Two boys.
Q. Ralpl1 was one i
.A. Ralph was one.
Q. And who is the other1
A. Carl.
Q. Now were yon at home on :May 1, 1944, when the defendant P. L. Farmer, Incorpo1·ated, delivc1·ed or attempted
to deliver the 4 tons of coal 7
A. I was.
Q. Now state when the tmcks came there what tmcks came
and what they did and wl1at you did, if anything, relative to
the drivers T
A. Well, the trucks drove in the yard and there were two
of them; one was empty and one was loaded with 4 tons of
coal. Two of the colored boys went in the coal shed and I
followed them in and I told them then-I said, ''Boys, remember about the cesspool." They said, "Yes, ma 'am, we have
been here before; we know all about it.'' Then I went and
pointed the cesspool to them and they also stated the same
thing, that they had been there before and knew all about it.
Then about that time Christian walked up and I told llim
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again-I said, '''Now, then, please be careful,'' and again I
cautioned tbem about the cesspool and I walked·
page 44 ~ into the house, which is connected with the store.
Q. Now at that time when you cautioned them
and pointed out· the cesspool to them was there anything
tl1erel\Ir. Haw: Did she say she pointed out the cesspool?
l\ir. ·williams: Yes, she said so.

Q. Did you point out the cesspool to them 1

A. I certainly did.
Q. ·was there anything there to jndicatc its locatjon?
A. It was a depression there.
Q. Then just state what they did after you cautioned
them?
A. en, I went into the house and when I came out again
the empty truck was-the back of it was pointing to the
coal shed and the front of the truck was pointed to the ·war\\·iek Road and the loaded truck was backed up to the left side
of the empty truck and tlte front of it pointing towards Hull
Rtreet Road and they were trying-the truck was l.10isted up
and one of the helpers was on top of the truck trying to shovel
the coal from the loaded truck into the (lmpty truck.
Q. Let me ask you thi~. How high was the truck hoh;ted
at that time 1
A. About as l1igh as it could go.
Q. And what did they do 1
A. Then I ·1cft.
page 45 ~ Q. During the time that )1'ou were tl1ere with
those two trucks in that position what did you see,
if anything, the driven; do?
A. w~ ell, one of the hoys was on top-oue of the colored
Jielpers was on top trying to shovel the coal from the loaded
truck into the empty truck and the coal k<~pt falling between
the two trucks. Then I left and went back in the store.
Q. Now what is your next view of that situation f
.
A. ·wen, the next time I came out thC' empty truck was
on the Jeft-hand side of \Varwick Road pointing toward Hull
Street Road and the loaded truck was-the driver was driving it out on ,varwick Road and it was still hoisted uphacking it up into my property.
Q. Now ]10w did lJC drive it? ,Just describe to the jury
]1ow lie did that?

,v
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,,r

A. It was jerking into the road in arwick Road and up
to the coal shed, jerking back and forth.
Q. Where were the other colored boys'?
A. ·well, one of the colored boys was rig·ht by the storethe back end of the kitchen, that is the way it should be,
and the other boy was directing the loaded trnck and then I
noticed that he was backing up real fast and I hollered as
loud as I could to, ''"\Vatch out, the cesspool is there and you
are going to kill your man."
page 46 ~ Q. Where was that man?
A. Standing behind the truck with his back towards the coal shed.
Q. Now while that operation wDs going on was the truck
in the same position-the body ]wisted in the same position
it wasA. The boav was still l1oisted.
Q. Was it a·s high as it was before?
A. It was as high.
Q. Now how long were they there before this accident happened?
A. They came there about twenty minutes aft~r threeQ. "\Vha t time did your child get home from school f
A. He comes home anywhere from B:30 to quarter to 4.
Q. Now just state what else you know with reference to it.
What is the first you knew the thing tumed overt
A. Well, I was in the storP, it WR$ a lady there and sho
was just leaving and we heard a noise and I ran out and I
hollered out-I said, "Where i~ my boy?" arid Christian was
just climbing· out of the cab of the loaded truck and I ran
out and I started to take the body out; I just knew he was
there and I started pulling the coal a way.
Q. How long bad Ralph been home when this happened,
would you sav?
·
A. V\T ell, I would say he was l1ome anywhere
page 47 ~ from Jmlf an hour to forty-five minutes.
Q. Had you known tliat Ralph was out there at
that time?
A. Not at that time, but I knew tliat he lrnd went out once
before and I bad called him to wait on a customer and he
came in.
Q. Was Ralph in good health?
A. Yes, sir.
Q. He attended school daily?
A. Yes, sir.
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Q.
A.
·Q.
A.

Was he an obedient chikU
He was.
Was he loved by his parents?
He certainly was.

Mr. Haw: I think we can take that for granted.
Mr. vVill.ULms: It is -according to the statute; I am just
meeting the terms of the statute.
CROSS ~~Al\HNATION.

By Mr. Haw:
Q. Mrs. Cimino, when Ralph came home from school that
day what was going on f
A. What do you mean f
Q.. I mean at what stage of the coal operation.
page 48 } had they arrived when lie came from school?
A. When he came home from school I believe
both trucks were still in the dr1vewav.
Q. You mean they hadn't started t.o deliver the coal!
A. No, they hadn't; they were in the driveway.
Q. When he catne home where did he go?
A. Ralph?
Q. Yes.
A. He went to the bathroom first as far as I remember..
and got himself something to eat and he talked to me about
going downtown Monday nightQ. About going downtown that night f
A. That is right, sir.
Q. How long did he stay in the house!
A. He had stayed in the house with me most of the time..
Only once he had gone out and was g:one just long enough
for me to call him back to wait on a customer.
Q. I meant to say when he came back when did he go out
tbe last time f
A. The last time was when we were standing talking to
the lady at the door and he went out through the kitchenthrough the store out of the back door and that was the last
I seen him.
Q. So you knew he was outdoors?
A. He said he was going out.
page 49 } Q. You knew be was outdoors at the time they
were delivering tl1e coal and backing the trucks 7
A. No, I didn't.

$.8
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Q. You said you saw llim go out the doo:r.
A. He went out the back door, but he could }1ave gone anywhere in the yard..
Q. I say·you knew he wasn't in the house!
A. No, he was gone out.
Q. You knew he was out of doors t
A. That is right.
Q. When you saw the truck backing towartls the coal houseand called to the man to look out, that he would run over hi~
man who was at the coal housP., where- was your boy then 7
A. He was in the house with me.
Q. In the house with you 1
A. That is right, sir.
.
Q. Then how long after that was it before tl1e truck turnecl
overt
A. Well, they maneuvered-still kept trying to maneuver
it because I went back in the house a11d I didn't see any more
than that.
Q. Then at the time you saw the truck backing and you
called to the man be might run over his own man Ralpb was in
the house with you Y
page 50 ~ A. He was in the house with me.
Q. And it was how Jong after that before R.alph
went out 1 Five minutes or ten minutes or what 1
A- Well, I would say fi'1e minutes-I would say ten minutes; that would be more correct.
Q. ·when Ralph was in the house and you SHW the truck
backing you never saw the trnck any more until after the
truck turned over?
A. That is right.
Q. Tl1at is the last you saw of it ·and Ralph was in the
house at least five minutes before he went out and when the
truck was backing and getting close to the man; tl1at is the
last time you saw the trnck f
A. That is right.
Q. Until you heard tlie crash and went out and saw the
truck had turned over?
A. That is right.
Q. How long after Ralph went out of tbe l1ouse was it before the truck turned over?
A. Vl ell, I would say about ten minutes.
Q. So it was about fifteen minutes from the time you saw
the truck backing towards the house until tllE! truck turned
over and during that fifteen minutes you lrnd not seen the
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truck or known what they were doing, is that rigbU I say is
that correct 1
page 51 ~ A. ·well, it wasn't fifteen minutes; didn't seem
that long.
Q. "\\T as it ten minutes
A. The longest the child could bave gone out there was
five minutes at the most.
Q. Then after you saw the truck backing and you called
to this man it was five minutes before Ralph went out and
then five minutes after Ralph went out the truck turned over,
is that rig·hU
A. That is about right.
Q. Then for ten minutes you ba<l not seen or known what
the truck was doing f
A.. No., I didn't.
Q. Did you caution Ralph to stay out of the ,vay of the
truck'¥
A.. He was going out to get his shovel and I told him to
stay there ·with me, I said, because they hadn't started to
empty the coal yet.
Q. Did you tell him it WRS dangerous to g·o near that truck f
11
/

1\Ir. "\Villiams: It is no evidence he went near the truck.
J\fr. Haw: The truck fell on Mm.
The Court: I think that is a proper question.
Bv Mr. Haw:
·Q. Did you warn him it was dangerous to get
near that truck 1
A. I didn't exactly warn him, but I told him, ''Ralph,"-! said, ''Don't go there, Honey, because they are not using
your shovel." He tboug·ht thev were ~wing· to use ]1is shovel
:_cover his shovel up. I said, ''Don't g;o tliere, Honey."
Q. Had you thought it was dangerous you would naturally
have told llim, wouldn't you?
A. Yes, sir.
Q. Then you didn't consider it at all dangerous for anybody to be near that trucld
A. I certainly did con.sider it dangerous.
Q. Then why didn't you tell him not to go out tbere 1
A. I did tell him not to go there because he was going
after the shovel which was in the slied.
Q. Then you warned bim to stay away from the truck?
A. Not the truck; I told hi~1 not to go in the coal shed.
page 52 ~
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Did you tell him not to go 1?.ea r the truck 1
No.
How old was Ralph?
He was 11 vears old and 11 months. He would have
12 years old June 11th.
So he was almost 12 years old?
That is right, sir.
Q. ,vhat grade was he in at school 7
page 53 r A. The sixth.
Q. He was a rig·ht bright boy, wasn't hP. t
A. He was just a normal, average child.
Q. And he bad been raised out there on the Warwick Road
and knew about automobiles and trucks ?
A. That is rig·ht.
Q. And the danger of them t
A. That is rig·bt.
Q. He knew about the danger of going across roads and
near vehicles·?
A. He was taug·ht those things.
Q. He was taught all those things?
A. That is right.
Q. And you, as bis mother, g·ave him information as to the
dangers of all this moving traffic, vehicles and things of
that sort¥
A. That is right.
Q. And he was a boy of average, normal intelligence-a
normal child?
A. That is right; average intelligence.
Q.
A.
Q.
A.
been
Q.
A.

0

RE-DIRECT EXAMINATION.
By Mr. Williams:
Q. Mrs. Cimino, what was the ground level there
page 54 r leading· from Warwick Road over to the shed 1
A. It was very rough, l\Ir. ""\Villiams; very
roug·b.
Q. What made it rough there amoug other things, would
you say?
A. What made it rough?
Q. Yes, what made the ground roug·h 1
A. Well, they had-you mean the pipes running· to the
house from the cesspool!
Q. "\,Vere there pipes?
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A. Yes, sir; pipes running from the house to the cesspool
and tl1ey had a deep depression there also.
Q. And you say the ground was not level 7
A. The ground was not level; it was very rough.
Q. Is the ground any different; that is, its condition today
than it was at that time?
A. No, sir, it isn't.
Q. Was the grass quite as high as it is nowt
A. No, there was no grass there then.
Q. Do you know from your knowledge whether there were
any other children nearbv 1
A. No, I couldn't say that they were.
RE-CROSS EXA}:IINATION.

By :Mr. Haw:
Q. vVasn 't the grass all around there by the
page 55 } house very much just like it is now?
A. That was the first of May; there wasn't any
along there at all.
Q. But it was grass there; all this grass didn't come up
this summer, did iU
A. Most of it, yes.
Q. There wasn't any grass there last year 7
A. Yes.
Q. Then the grass was there in May, wasn't it?
A. It wasn't as hig·h as it is now.
Q. I say but the grass was there, but just wasn't as high
grass as it is now 1
A. No.
·witness stood aside.
MRS. NETTIE F ARNSvVORTH,
a witness called -on behalf of the plaintiff, being first duly

sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Williams:
Q. What is your first name, Mrs. Farnsworth f
A. Nettie.
Q. ·where do you live?
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page 56

f

A. I live about 100 yards from Mr. Cimino.
Q. On what road 3/

A. Warwick.
Q. On this day-do yon 1·emember the clay on which Ralph

was killed!
A. Yes, sir..
Mr. Williams: I forgot to prove the certificate of qualification.
1\fr. Hm•l: Just put it in evidenee.
Mr. Williams: I also w·ant to file tl1is map.

Note: Map filed and marked Plaintiff's Exhibit No. 1,.
and certificate of qualification filed and marked Plaintiff's
Exhibit No. 2..
Q. Did you see the operation there going on in the back
yard of Mr. Cimino's!
A. Yes, sir..
Q. And what did you see¥
A. Well, I saw the truck when it ,yas moving slowly backwards and forth.
Q. And what was its position, the body'!
A. High.
Q. \V' ould you recognize:M:r. Williams: This is a cut of the body.
Mr .. Haw: I object to that.
By Mr. Williams:
Q. From what direction towards what direction
page 57 ~ was it moving when you sa.w it?
A. Towards the coal bin and back to tlie road.
Q. Now did you see Ralph come out there 1
A. I did..
Q. Would you state from your knowledge what time he
came out there to when-how long he was there before the
turning over of the truck occurred 1
A.. Y'v ell, I would say three or four minutes.
Q. Did you hear the crash?
A. I certainly did.
Q. Now in looking-what window were you looking from
at your house?
A. The kitchen window.
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Q. Is the condition there to<lay the same as it was on :May
lsU
A. Oh, no; it is a lot of talf grass has grown sh1ce then.
Q. Now did you see the trucks when they first arrived?
A. No, sir.
Q. In the operation then going on there from where you
were to the point where the driving of the truck was going
on was there anything to keep the operator from knowing
he was there ·1
Mr. Haw: We object to that.
The Court: I don't think that is proper. I suspag-e 58 ~ tain the objection.
CROSS EXAMINATION.

By nfr. Haw:
Q. Mrs. Farnsworth, when you saw this truck it was right
up against the building, was it not, where the coal was to
be delivered '1
A. No, sir, it wasn't up against it; it was a distance from
it.
Q. Whntt
A. It was moving backwards and forth.
Q. You only saw it once, didn't you 1
A. No, I was at the window a good while; I was cooking
supper and just continued to watch it.
Q. Well, how far was it from the house 1
A. From my house f
(~. How far is you 1· house from there f
A. I reckon about 100 yards.
Q. Mrs. ~·arnsworth, when you testified before in this case
<lidn 't you say that the truck when you saw it was standing
~till or was barely movingf
A. I said it was moving slowly.
Q. Now you say it was moving· backwards and forth?
A. ·wen, I don't tbink it is very much difference in that; it
was slowly moving.
page 59 ~
Q. Don't .you remember the question you were
asked by me: '' ,Vhen ·you saw the truck it was
standing stilU" and your answer was, "Yes". Then the
next question: '' The truck had stopped-
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Mr. Williams: I don't think you can read that. You can
ask her a question.
By :Mr. Haw:
Q. I asked you the question when you saw the truck it was
standing still and you said no.
A. No, sir, I didn't.
Q. Then I will read you the question nnd answer: '' Wlien
you saw the truck it was standing still-

1\Ir. Williams: ,ve object to that because the Supreme
Court has said counsel constitutes himself a witness then.
The Court: I think that is right.
By Mr. Haw:
Q. Didn't I also ask you the question : '' Then the truck
bad stopped t '' ai1d did you not ans,vcr at that time: ''No,
the tI:uck was moving just a little bit when I saw it.''
A. I think I said ft was moving each time, if I remember
right.
Q. Now how long· after you saw the truck moving· would
you say it was that you heard the crash of it turning over?
A .. Four or five minutes.
page 60 ~ Q. So then you don't know anytlling about whnt
the truck did in the four or five minutes between
the time you saw it and the time it turned overt
A. No, I don't. You see, I was busy with supper.
"\Vitness stood aside.

R. A. HUGHES,
a witness called ctn behalf of the plaintiff, being first duly

sworn, testified as follows :

DIRECT EXAMINATION.

By Mr. ·wmiams:
·Q. Mr. Hug·hes, what are your initials?
A. R. A.
Q. And where do you live?
A. Hull Street Road and Warwick Hoad, Route 8.
Q. Mr. Hughes, did you go to tbc scene on tlie day following the turning- over of this tmck on l\Ir. Cimino 's property?

P. L. Farmer, Inc., v. Nicholas S. Cimino, Adm'r.

'65

R . .A. llu.ghes.
A. Did I go to the scene the day following1
Q. On the day of the happening?
A. Sure.
Q. Tell His Honor and these g·entlemen of the jury what
.attracted your .attention to it and what you found when you
.got theref
A. w· ell, what attracted my attention I heard
page 61 ~ the crash when the truck turned over and, of
course, I didn't go over there immediately. Mr.
Autry, who is in the courtroom today-he came over and
told me it was a child underneath the truck and, of course,
I went over immediately and when I got there I found the
truck had turned over and canght the boy under the body of
the truck and by that time it was four or five men around
there and they lifted the truck up and we pulled the boy out
from underneath the truck.
Q. Was he dead1
A. He was dead, yes, sir.
Q. Now how far would you say his body was from the
cesspool?
A. I suppose perhaps 12 foot.
Q. What did you all do with the body then?
A. We didn't do anything in the world; we just lifted up
the corner of it and taken the body up.
Q. I mean the child, what did you do with his body¥
A. Laid him under the tree by the side of the truck.
Q. Where is that tree located f
A. The tree is located just on the side of the road.
Q. On the side of Warwick Road f
A. Yes, sir.
Q. I show you a map here. This is the house .right here,
Hull Street aud ·warwick Road. Now here is a tree here;
here is the coal bin and here is the wood shed and
page 62 ~ the garage; here is the cesspool, and is that the
tree you have referred to f
A. Yes, sir.
Q. The nearest tree to the coal bin?
A. Yes, sir. This truck was turned over here (indicating).
Q. This is the cesspool here.
A. The truck was turned over here. It was flopped over
towards the right-hand side of the truck.
Q. And was the body up or down?
A. Down.
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Q. The body of tbe truck!
A. Oh, up to the limit ..

CROSS EX.AllIN.ATION.

By Mr. Haw:
Q. Mr. Hughes, what ,vas overtop of that cesspooU Wbat
kind of top did it have?
A. I couldn't tell you. I didn't see anything but somelooked like 3 and 4s or something of that kind. I d'on 't know·
whether they were originally over it or whether they put
them over there after the accident.
Q. I am talking~ about-you saw the truck in the cesspool,.
didn't you1
A. Yes, sir.,
pag·e 63 ~ Q. Didn't it have a concrete top to it f
A. I didn't see any.
Q. You didn't notice it f
A. No, sir.
Q. When you got there the truck Imel broken through the
top of the cesspool, hadn't it¥
A. Yes, sir.
Q. And the wheel had su11k down in that cesspool and the
truck turned over?
A. Turned over.
•

Witness stood aside.
0. C. l\f. AUTRY,
a witness called on behalf of the plaintiff, being first duly
sworn, testified ~s follows : · ·
DIRECT :B~XAl\lINATION.
By Mr. Williams:
·
· Q. Mr. Autry, tell His Honor and these gentlemen your
name and business.
A. 0. C. M. Autry.
Q. Where do you work 1
A. Wortendyke Manufacturing Company, 13th and Canal

Street.
Q. Where do you live ·t

A. Warwick Road, No. 2 Roselawn Road in "\Varwirk Gar·
dens.
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page 64 }-

Q. On May 1st did you arrive there at or about
the time or shortly after the time this truck turned

overY
A. Shortly after.
Q. Where were you at the time?
A. In Mr. Hughes' service station.
Q. What is the first you knew of it¥
A. The first I knew of it I pulled up and stopped-hadn't
even went in the service station but just stopped, had just
stepped out of the car and a little child said, "Mr. Autry,
what is the matter over at Mr. Cimino 's 7" So I looked over
there and some men came running out there and said, '' Come
over here; it is a boy under the truck".
Q. And you went over there ?
A. I went over there and then I called Mr. Hughes and it
was a fellow Mr. Fifer there and be came running over there
and some three or four more kept coming.
Q. Did you get the child out·?
A. Just about-must have been seven minutes or something like that.
Q. Could you tell His Honor and these gentlemen of the
,iury whether the truck as it lay there-was the body hoisted
or not?
A. The body was hoisted, yes.
Q. Have you ever operated a truck or trucks that had like
bodies, hoist bodies 1
·
page 65 ~ A. I have operated heavy dump trucks; I
imagine maybe it was something like that, but I
don't know just what that was, what weight it was, but the
ones I operated was around 5 tons.
Q. The evidence in this case is that is a 5-ton _'42 Ford
model truck.
A. Well, the one I operated was different from that; it
was an older model, a '30 model bulldog Mack.
0

By Mr. Haw:

Q. Mack what1
A. Bulldog Mack truck.
By Mr. Williams :
Q. Did that or not operate under the same principlet

A. The same line, I think.
Q. How long did you operate that Y
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A. Well, it was in the Army off and on for six years, something like that.
Q. Could you state to His Honor and these gentlemen of
. the jury whether it is a practicable proposition to operateMr. Haw: I object unless it is the same type of truck.
The Court : I don't think he is sufficient expert to testify
on that point.
Mr. Williams: We save the point. ·we would
page 66 ~ like to g·et his answer in the record so he may go.
The Court: All right, take the witness in the
jury room and get his answer out of the presence of the
Jury.
(In jury room.)
( Question read.)
By Mr. Williams:
Q. Could you state to His Honor and these gentlemen of
the jury whether it is a practicable proposition to operate or
move a truck of that nature when its body is hoisted as high
as it will go?
A. I don't know whether I got your question or not.
Q. Suppose the truck was of this form1\fr. Haw: The only question you can ask is the question
you asked before the court and the court ruled it out and
you want the answer to that question.
Note: Question read.
A. Well, I wouldn't move it with its body up.
(In Court.)
·witness stood aside.
Mr. Williams: Call Mr. Clary.
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E. D. CLARY,
a witness called on behalf of the plaintiff, being
nrst duly sworn, testified as follows:
CROSS EXAMINATION.

By Mr~ Williams!
Q. Mr. Clary, you were president of the Farmer Coal Company or the P. L. Farmer, Incorporated, at the time this ac-ddent happened 1
.A.. Vice-President.
Q. What year model was that tr1'ck?
A. '41.
Q. '42, wasn't it?
A. I think the year of registration is '41-'42.
Q. It had a ho1st body, didn't it?
A. Yes.
Q. Could you state whether or not this is a cutMr. Haw: We object to that.
By Mr. Williams:
Q. I hand you a cut of '42 Ford trucks hig·h lift coal body
134 inch wheel base and ask youMr. Haw: Don't show it to the jury until the Court has
1·uled on it because it is no reason to object if you do that.
Mr. Williams: I am not going to do that.
Q. (Continued) -and ask you if that is a cut of the truck
that delivered-like the truck that delivered the
page 68 } coal on this particular day to Mr. Cimino!
The Court: You object to it and I overrule the objection.
Mr. Haw: Exception.
A. That is the type truck, but not the body, not high lift
like this type here. It hasn't got these arms under here ex..
tending up like this.
Q. Doesn't it extend 14 feet hight
A. Yes, sir, full extension. That is the type like this, but
it is not this type of mechanism here.
Q. But it extends high like that, doesn't it?
A. Yes, sir.
Q. What is the difference between that cut and your truck f
A. It hasn't got these arms here.
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Q. Where are the arms t
A.. It doesn't haveQ. Hold it up so the jury can see it.
A.. It raises from this: back in he:re.
Q. Then it lifts just as high Y
A. It will go 14 feet. I don't know how high this one· will
go.
The Court: I don "t think that ,vonld be proper to go before the jury because he says it is a different truck.
page 69 } By Mr. Williams:
Q. Did your body come from the Ford people °l
A. No, sir, we bought it from Baker Body Equipment.
Q. That is hereY
A. A Richmond concern, yes, sir.
Q. Is this body installed at the facto1·y or is that put on
by Baker?
A. By Baker.
Q. They do all these installations of this character of
truck, don't they?
A, I imagine they do a majority of them in Richmond. I
don't know of any other.
Q. Then this cut here is just a cut of the vehicle-the Ford
body after it has had the equipment installed that you had
on that truck for hoisting it 7
A.. That looks like the truck-that type of truck and model
of truck, but doesn't look like the body we have on it.
Q. What was the difference in the body 1
A.. As I said, it doesn't have those extended arms up underneath it. It looks like the thing is way up in the air.
Q. Do you think it is over 14 feet hig·h t
A. I couldn't tell you from the picture. That may be 40
feet. With those extension al'ms on there it looks like that
type of body might go higher.
Q. I ask you, you are a practical manpage 70

.

~

· The Court: I don't see any use in asking about
that because I am not going to let it go to the

Jury.
Witness stood aside.
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B. P. STAFFORD,
a witness called on behalf of the plaintiff, being first duly
sworn, testified as follows:
DIRECT EXA1\1IN.A.TI0N.
By M:r. ·wmiams:
Q. You are J\fr. B. P. Staffordt
A. Yes, sir.
Q. What is your business V
A . .Automobile business; Stafford :Motor Company.
Q. Mr. Stafford, how long have you been in the automobile
business?
A. About thirty yea rs.
Q. In your experience could you state whether or not you
are an automobile mechanic¥
A. I have been; I am.
Q. Have you taught mechanics at any particular place?
A. Yes, I have taught mechanics.
Q. Where?
A. Camp Lee.
Q. That is since the war has been on t
A. During-after Pearl Harbor.
page 71 ~ Q. Now have you had experience and observation in the repair of trucks with hoist bodies such
as Ford truck model '42 with a chassis of 4,500 pounds weight
and hoist body of 2,800 pounds and chute-have you had experience with any of those particular trucks 7
A. I have done some work on them, but not to any great
extent.
Q. Are you acquainted with and know their operation in
hoisting· and lowering the bodies¥
A. They operate hydraulically, yes.
Q. Could you state from your experience whether or not a
truck of 4,500 pounds with a body of 2,800 pounds and 8,000
pounds of coal in the body hoisted to a height of 14 feetcould you state whether or not that truck could be moved
while hoisted Y
Mr. Haw: If Your Honor please, I imbmit l\fr. Stafford
has not been shown to be an expert as far as the operation
of trucks. He said he has operated them and worked on
them.
The Court : I think he is sufficiently qualified. I overrule
the objection.
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Mr. Haw: Exception.

A. I didn't actually get your question.
Q. Could yon i;;tate from your experience
whether or not a truck of 4,500 pounds with a body
of 2,800 pounds and 8,000 pounds of coal in the
body hoisted to a height of l 4 feet--coulcl you state whether
or not that truck could be moved while hoisted 1
A. It could be moved.
page 72

~

Mr. ·wmiams: I will change that, using the same words.

Q. Should that truck be moved~
A. When the truck is moved under operating conditions the
body should be in the driving position; that is, lowered position.
Q. Whyt
A. ·For the safety of the truck being driven for the height
of the truck subject to being turned over.
Q. Could you state whether under those conditions a truck
would be top-heavy with 10,800 pounds ov.P.r 4,500 pounds f
Mr. Haw: I object.
The Court: Objection overruled.
Mr. Haw: I don't think an export should be called upon
to testify to that. That is not expert testimony.
The Court : Go ahead and answer the question.
A. I didn't exactly get your question.
Q. Could you state whether a truck with 2,500 pounds body
and 8,000 pounds of coal in it hoisted 14 feet restpage 73 ~ ing· on a chassis of 4,500 pounds whether or not
that would be a top-heavy job f
A. That would be subject to tum-over with the terrain.
Q. Is it a practical proposition to move or operate a truck
after its body has been uplifted at its height with that load?
A. A truck with a high elevated body should be first-a
check should be made to see whether or not it is in a level
position and that the dual wheels on the bark are not subject
to sink on one side or the other. It is usually customarv to
check and see whether or not yon have solid ground on each
side before hoisting a truck.
Q. Should the truck under those conditionR be raised standing still or moving?
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..A. Oh, the truck should be standing still
·Q. Should it be mov.ed with the load hoisted its height?
A. No, the truck .should not be .moved with the load hoisted.
Mr. Haw! No questions.
Witness .stood .aside.
:page 74 ~

.SALVATORE .A. CIMINO,
.
.
a witness called on behalf of the plamtiff, bemg
:first duly .sworn, testified as follows :
DIRECT EXAMINATION..

By Mr. "\Villiams :
Q. "\:Vha t is yom· fir.st name!
A. Salvatore.
Q. Were you the grandfather of Ralph?
A. I was, yes.
Q. Where do you live!
A. I live about 90 feet from the place or 100 feet from
the place where the ·accident happe1iecl
Q. Now were you there when these tmcks came there that
-day?

A. No, I was about my house m1d my woodshed.
Q. Did you see them while they were being operated there?
A. '\Vhy, when I was :finished the work I was doing I went
to this boy and asked those boys if they can take an order
for me for 4 tons of coal to deliver in my woodsbed--in the
coal shed. They said yes., cel'tainly, they will take t]1e order
and will deliver the coal as soon as they got rid of what
thev had on tlieir hands. So while I was talkln2: to them I
asked them, "You know where my coal bin is?" ''Yes," they
said, "we know where the place is because we have been there
before, also we have been here before.'' So while I
page 75 ~ was talking to them I saw the eonveyor-the truck
with the conveyor and they tried to work that conveyor, but tl1at conveyor didn't work at that time. So they
pushed the conveyor off from the coal truck and the man went
· to the wate1· bucket to get some water. So I asked them,
"How you are going to put the coal in tbere now1" He said,
''We know 110w. We are going to hoist the truck so the truck
will come to the position directly to the hole,'' where the coal
was supposed to go in and started raising the load They
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raised it high, high, high-high as it could go.. It was· sc,
high that the body of the truck was on the top of the coal bin
l"oof-·roof of the coal bin. and still the men tried to push.
it-the chute in the hole, but they coulcln't do ·it because the·
house was too high and the chute was too low and they
couldn't raise the truck no more-the load no more. So they
went back-went towards the Warwick Ro.ad ..
Q. Took what towards the Warwick Road?
A. Warwick Rt>ad.
Q. What did they put ou the Vl aFwiek Road f
A. They-put the load--the whole truck with the load standing up-g·oing out towards the road in order to come right
back to the coal bin again. and one of tbe men was walking
behind the coal trnck-just excuse me; like this (indicating),
just like that so he would be directing the truck to come to
the hole the1·e, see. So he was walking backwards
page 76} that wa:y and the truck kept on coming towards:
him so he come with his back so close against thewall of the coal bin and the truck was just about that much
from bis body {indicating) I told him,. ''Look out, man; you
will get killed.'' Re looked around and just stepped out ..
So then they kept that truck going again towards the road
forward towards Warwick Road to come back again.
Q. At that time was the truck still hoisted?
A. Yes, it was way up on high, up in the sky ..
Q. Did you at any time cauti011 them about the cesspool¥

Mr. Haw: Don't lead the witness, please. Ask him questions but don't tell him what to say.
By Mr. "Williams:
Q. Did you say anything to them or not?
A. Yes, sir.
Q. What did you say·Y
.A.. I said like this, '' Be careful, boys; tlle cesspool is rip,·h t
over here-right there,'' and I pointed with my hands 1ike
that (indicating), "The cesspool is right there; be careful,"
and I left to go to my coal bin to make a place for the new
coal I thoug·ht I would g·et the same day. While I was there
I heard some noise, but because the road is there you see I
wasn't paying· no attention because a lot of people travel
that road, but in a little while I heard some mo1·e noise., but
it was just like a funny noise, just like somebody
page 77 ~ squealed. So I looked towards Mr. Cimino's coal
bin and I saw Mrs. Cimino jumping aud crying,
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'' :My boy is under here ; my boy is here; my boy is under the
coal here.'' So I had a long-handled shovel to make a place
in my coal shed for the new coal. So I run with the shovel
to them and when I reached there I saw the truck-the coal
truck tipped over on one side and the coal was scattered all
about, but I didn't see no boy and I said, "'Vhat is iU" She
said, '' The boy is under the coal; the boy is under here ; the
boy is here ; my boy is dead.'' So I said to these boys,
'' Come on and we will shovel this coal off.'' So we started
to shovel the coal off aud I saw J couldn't do verv much with
that little shovel, so I rushed back to my coal shed and got
a regular scoop-coal shovel, big one. So I ran back there
and we started on the shoveling the coal again, but the time
I got there with the big shovel somebody was there already,
a lot of people from around, they come there already. .So w~
kept on shoveling that coal and somebody while we were
shoveling got a board about tbat big and 4 feet long and put
it under the rear end of the truck and tried to lift but, my
Lord, it was so heavy we couldn't do it and ·we kept on shoveling. Then somebody come in and raised the truck, they shoved
the truck off and somebody got the little fellow and carried
him I don't know how manv feet. about 15 or 20 feet under a
tree on tlie edg·e of t'he road and I rushed there
page 78 ~ and we saw the baby was dead.
CROSS EXAMIN...i\.TION.
By Mr. Haw:
Q. Mr. Cimino, after you saw the truck in front of the
coal house there you went where'? ·where did you got
A. .1\.fter I left the truck there I went to my shed to make
a new place for the new coal I thong·ht they would send there.
Q. ·when you left tbe truck was Ralph iinywhere iri sight?
A. He wasn't by me. I don't know where he was.
Q. Did you see him at all f
A. No.
Q. On the rig·lit-hand side of the truck f
A. I was on tlw eastern side of the truck.
Q. That is the right-hand side, isn't it 1
A. Yes-no, on the left-lmnd side.
Q. Were you on the side the truck turned over or the other
side ·f
A. The truck tipped over on 'the eastern side.
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Let's get right and left. It tipped over on the right
didn't it?
·
I think on the left-hand, on the corner.
Don't you know it turned over on the right-hand side 1
A. It seems to me jt dicln 't.
page 79 ~ Q. Backing a truck up to your coal house now
did the truck turn away from the coal house or
in front of the coal house¥
A. Well, the truck went towards the road and when I told
this boy to be careful I lcftQ. I am asking you when you came back and found the
truck had turned over it was in front of the coal house, wasn't
itf
A. Yes.
Q. \Vbere was the body part? To the rig·ht of the coal
house, wasn't it?
A. It was just over the cesspool over there and near the
coal house., of course.
Q. And let's say the truck-the renr of the truck was towards the coal house, wasn't it, and the body of the truck
was turned over to the rig·ht of the coal 110use.~ wasn't it?
A. It was like this. This is the coal house here and the
truckQ. Come here and let's get it· straight. Here is the coal
house right here and here is the cesspool?
A. Yes, sir.
Q. And here is the tree over here.
A. Yes, sir.
pag·e 80 ~ Q. Was the tmck turned over this way or that
side!
A. The truck turned over this way; it turned this way.
Q. Like this is the back of the trnek up here, the truck
was turned over like that, wasn't it,
A. It turned over like this.
Q. It turned over backwards?
A. Well, the rear encl was down in the ground.
Q. Was the truck lying on its side?
A. Not altogether on the side. It landed on just the rear
wheels-I think the rear wheel went down and I didn't notice
tbe other wheel.
Q. The rear wheel was down in the cesspool, wasn't it,
but the truck was lying on its side, wasn't it?
A. One of the wheels, I think, went down in the cesspool.
Q. We will get somebody who knows more about it than

Q.
side,
A.
Q.
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.:you do. WI.ten you left the truck you say you went down te
_your coal house to :fix a place to take the coal in..?
A. Ye~, sir.
Q. ·which way did y.ou go? Whiclt way is ,your house?
A. My house is west 90 feet about like that-west from the
.coal bin of !:Ir. Cimino.
Q. Is your house up the ·warwick .Road or backA. It is mor.e on the hig·hway..
page 81 ~ Q...Are you bel1ind the coal house¥
A. No.
Q. Behind this coal hous.e here.?
A. I am just .a little bit west from the coal bin.
Q. Anyway, after you g'.Dt to your coal house you couldn't
:See what went -on there, could y.out
A. No.
Q. How long were you at your c-0al house before the truck
turned over 1
A. Well, I have been there quite :a while.
Q. About ten minutes 1
A. Oh, I think about t.hat.
Q. At least ten minut~s before it turned overT
A. Oh, yes; it wus about ten minutes.
Q. So ,from the time you last saw the truck 11ntil it turned
over was certainly ten minutes or probably more Y
A. It would take about that much beeanse I was doing
.-gome work.
Q. And you didn't see Ralph .anywhere around there when
you left?
A. No.
Q. This cesspool that this truck went into what did it have
on top of it?
A. Well, they had a cement top, of course.. I saw them
digging and it was a cement top, then the dirt
page 82 } right on top of it.
Q. Were you there when the cesspool was put
in?
A. Yes, sir.
Q. So you know what kind of top it had on it f
A. It had a concrete top.
Q. And that concrete top broke through, clid it, and the
truck dropped down 1
A. It must have been.
Q. There wasn't any open cesspool there before the truck
broke into it, was it f
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A. No, sir... It was a ridge that ev.erybo<ly can see it is;
something there ..
Q. What I am getting at it had a top on iU
A .. Sure ..
Q.. And it was cemented and clirt on top of that top Y.
A. Sure.
Q. And it bi:oke. through the dirt and the c.ement and went
en down into the cesspool and then. the truck turned over,,
is that right!
A. Yes.
Witness stood aside..

page 83'

f

MRS. ANGELINA SCANNIELLOr
a witness called on behalf of the plaintiff, being;

:first duly sworn, testified as follows:

·

DIRECT EXAMINATION.
By Mr. Williams :
Q. Mrs. Sca1miello, you are the aunt of Ralph 1
A. Yes., sir, that is right.
Q.. Where were you on the day this truck turned over l
A . .J was i:s my brother's :residence in the store ..
Q. That .is, in the horn~ of Ralph!
A. That is right.
:
Q.. Now were you th.ere whe11 the trucks came?
A. Yes, sir.
Q. Will you state to His Honor and these gentlemen of
the jury what, if anything you heard Mrs. Cimino say to the
drivers.
A. Yes, I was in the store and she asked me to watch it for
he·r. So she went on back in the yard and in the meanwhile
someone came in the store and I took care of those people.
Then I.walked on hack through the living quarters ap.d stood
in the back doorway and I heard her caution them about the
cesspool and then I went on back and kept on walking back
and forth several times, but I distinctly heard her caution
them.
Q. ·we1·e you out there when it turned over?
page 84 ~ A. Oh, no; not when it turned over.
Q. State at that time if you know what kind of
ground it was there leading from the Warwick Road to the
coal bin or coal shed Y
.
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A. Oh, yes, it was a rough backyard., the ground wasn't at
all smooth and the grass was just beginning to grow. There
was a small-not a very deep ditch at the end of the yard going out into the road. That is about all.
Q. Where did that ditch lead to!
A. It was right bordering the backyard on the Warwick
Road.
Q. Where did it go 7
A. All the way clown the road.
Q. That was on the outsidet
A. Yes.
Q. vVer<1 there any otl1er depressions or anything in the
yard there?
A. The cesspool was depressed and also the ditch that
the pipes were underneath.
CROSS EXAMINATION.
By Mr. Haw:
(J. l\frs.-I won't call your name because I can't pronounce
it right-when you heard Mrs. Cimino talking· to the colored
boys who had tlie coal where was it¥
page 85 ~ A. She was out in the yard.
Q. Whereabouts in the yard 1
A. "\Yell, she was standing to the right of the trucks.
Q. "\Vhere were the trucks?
A. The trucks were out in the yard and she was standing
on this side.
Q. How close was she to the house l
A. Oh, goodness, I don't exactly know.
Q. To the house you were in 1
A. "\Vell, I don't know exactly.
Q. Was she ten feet from it?
A. Probablv a little bit farther.
Q. About fifteen feeU
A. About; maybe not that far.
Q. Then she was about fifteen feet out in the yard from
the store?
A. Yes, sir.
Q. Tell me thisMr. Haw: ,Judge, I am going to introduce tliis in a minute,
but just want to use it for my information.
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Q. Show the jury please, this is the store and dwelling!
A. That is right.
Q. This is the coal house over here and here is
page 86 ~ Warwick Road. Is this the back of the store or
the front of the store?
.A. This is the front of the store here.
Q. Aud this is the back here?
A. Yes, this is the back door of the kitchen.
Q. So the backyard is out here?
A. That is right.

By Mr. Williams:
Q. Was that porch there?
A. No, that porch wasn't there, it was just a little cement
block.
By Mr. Haw:
Q. But that is what you call the back door?
.A. Yes.
·Q. Where is the front of the store?
A. Up this way.
Q. On the Hull Street R.oad?
.A. Yes., sir, facing the Hull 'Street Road.
Q. So the back of the house is towards the coal bin?
.A. That is right.
Q. Did you see Ralph when l1e came l1ome?
A. Yes, I did.
Q. ·what time was it that he got home·?
A. Well, he never had any set time coming home because
he rode the school bus.
page 87 ~ Q. vV ere the coal trucks there when he came
home!
A. Yes.
Q. Which way did he come; Hull StreeU
A. No, he comes in from the "\Varwick Road on the school
bus and he got there I guess about 3 :80 or quarter to 4.
Q. So, tTien, he came in to the back of the store!
A. I don't know exactly what door he came in because I
was in another room.
Q. Did you see him when he came1
A. Home from school?
Q. Yes.
A. I saw him about three minutes afterwards because H
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took him about th.at time to w.alk from the front door or back
door to where I was.
Q. And they had the coal trucks the1·e then2
A. Yes, the coal trucks wer.e there then.
Q. Did you see him when he went outdoors?
A. Yes, I.did because he told me he was going oul
Q. Which door did he go out 1
A. He ran out-the :first time he went out he went out the
front door and the second time he went out he went out the
back door. You see, he was out there twice..
Q. How long was that before the truck turned overY
A. You mean the last time Y
Q. It didn't turn over but once-oh, you mean
page 88} when he went outf
A. Yes.
Q. How long before the truck turned over after he went
ouU
A. I don't know exactly, but it couldn't have been maybe
three, four or five minutes ; it wasn't very long.
Q. So you think he had been out five minutes when the
truck turned overt
A. Possibly; it could be a little more..
Q. Where did he tell you he w.as going?
A. He told me he was going out h1 the backyard and told
me to come with him.
Q. What did lie say he was going out there for?
A. He didn't say.
Q. Didn't you testify before in this case--in a similar case!
A. Yes.
Q. And when you testified clidn 't you say that be told you,
"Come with me, Aunty,, I am going out to watch the coal
truck" and didn't you say, ''Ho ahead; who cares about
watching a coal truck.'' Didn't you testify to that before?
:M:r. Williams : I object.
A. Yes, I did testify to that. I think I am saying the same
thing. I can't remember my exact words.
· Q. It is a fact he told you he was going out to
page 89 } watch the coal truck?
A. He told me he was going out in the backyard,
didn't say going out to watch the coal truck
Q. Didn't he say he was going to watch tbe coal truck
and you said, "Who cares about watching a coal truck"!
Didn.'t you testify to tl1a.U
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A. I don't remember the. exact words I used, no,. sir ; I re~
member the sense of it ..
Q. Well, the sense o.f it was. you. didn't want to watch the:
coal truck.
A. The sense of it was I wasn't interested in the truck. at
all.
Q. And he· was 'l
A. Certainly.
Q. And you knew he was going ont to watch the coal truckf.
A.
ell, I snppose he was going out to watch as any people:
would.
Q. And that was about five minutes before the truck turned
ever and he- went out tl1e back door i
A. Yes.

,v

RE-DIRECT EXAMINATION.
By Mr .. Williams:
Q. May I ask you this question I forgot to ask
page 90 ~ you T During the operation of the backing of this
truck did you notice whether the truck was lifted
or not?
A. Yes, it was hoisted.
Q. The one containing the coal 1
A. y·es, sir.
Q. Did you notice in its movements backwards whetlJer· he
moved it back and forth or whether it just went on back?
A. No, sir, he moved it backwards and forwards and hekept on and it looked to me an awfnl heavy load for such
slender little rods that were supporting it at the time.
RE-CROSS EXAMINATION..

By :Mr. Haw:
Q. ·when was the last time you had looked out and seen
·
this truck before the boy went out T
A. Last time 1
Q. Yes. How long before the boy went out had you seen
the trucks?
·
A. Oh., maybe ten minutes, maybe fifteen minutes.
Q. Of course, you clidn 't see the boy near the trucks after
he went out?
A. No, sir.
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Q. So you didn't see the trucks or the boy after he went
ouU
.A. No.
page 91 ~ Q. And you hacln 't seen the truck for ten minutes before that?
.A. That is right.
Q. And you were reading the paper when he went out Y
A. That is right.
Q. .And continued reading the paper until the accident happened!
·
A. No. You se·e, I read a little hit and walked out and
looked because they were making such a noi~e. I didn't continue to read the paper.
Q. After he went outdoors you didn't go out any more Y
A. No.
Q. So you didn't know he was out there near the truck?
A. No.
Q. And you don't know what the tmcks were doing while
you were sitting in the house after lie went out Y
A. No.
·witness stood aside.
"WILBUR F ARNSV,TQRTH,
a witness called on behalf of the plaintiff, being first duly

sworn, testified as follows :

DIRECT EXA!HNATION.
By Mr. Williams:
Q. You are ·wilbur Farnsworth 1
page 92 ~ A. Yes, sir.
Q. How old are you f
A. 13.
Q. You live with your mother over on the "\Varwick Road ·f
A. Yes, sir.
·
Q. Now would you state to His Honor and these gentlemen
of the jury on this day Ralph was killed whether or not you
]iad-wbere you were i
A. Yes, sir, I was walking up the road and I was coming
byQ. Up what road¥
A. Up Warwick Road and I was going to cross over 360
to get something for my mother and I was-
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Q. Was. anyone with you?

A. Yes, sir, my little brother. His name is Garland. Me
and him stopped and watched the truck move backwards and
forwards slowly-it was moving slowly, but it was going
backwards trying to get back to the shed and then we crossed
the road and went over to Mrs. Hughes'. Then as I was coming back I got to the edge of the house-a bout the edge of the
store., Mrs. Cimino 's store, and then I saw the wheel-saw
the cesspool break in and when it did Garland and I were
walking slowly on by. Tben when I sa,v it we got about, I
would say about 50-no, about 25 yards from where the truck
was from where it was at then we Raw the truck
page 93 ~ give in-we saw the end was raised up about as
high as it could go-I don't know anything about
that, but it was about as high as it could go and then I saw·
Ralph's right hand g·o upQ. Describe what you saw; could you do that?
A. Yes, sir, I will try to. I saw he turne?d his right-I
think his right hand getting ready to run, I think, and when
he did the truck fell on him and then when I was walkingI mean as I started r\ght by I could just see his hand and then
I was scared and I didn't know what to do and I just ran
home; I didn't say anything.
Q. Could you tell His Honor and the gentlemen of the
jury when the truck turned over which direction it turned,
was it towards Hull Street or vour mother's house!
A. It turne dtowards my mother's house.
Q. "\Vhich would be to the right-hand side or left-hand side,
do you know f Do you know which i~ right and left?
A. Yes, sir.
Q. Now your mother's house is south or north of the
Cimino property f Do you know the points of the compass f
A. No, I don't.
· 1\fr. Haw: Ask him whether or not down the road.

By :Mr. Williams:
Q. You know the tree on the west of the road there near
the '\Varwick Road. Did it turn towards the tree or turn towards the house?
A. It turned towards the tree.
page 94 ~ Q. Now when you saw R.alph 's baud go something·-could you describe it in your own motion?
A. I will try to.
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(Q. Yon can stand up .and sh@w it, if you can.
A. Well, I think ·he was standing lik.e this and I think when.
lie saw the truck coming he did like that to give .the motion t0
:xun and when he did the truck caught him.
Q. You went home, didn't you!
A. Yes, I went home.
OR,OS.S EXAMINATION~

By Mr.. Haw:
Q. Wilbur, when you went by where the truck was-you
were going over to whos·e place firsU
A. Mr. Hughes'..
Q. Do you know ho,v long you stayed over at Mr.. Hughes"
place?
A. No, I don't. I don't know how long it was.
Q. \Vb.at did you go over there for 1
A. I went over to get the bucket. She ordered buttermilk
from us and I went over to get the bucket.
Q. You had to wait sometime for the bucket?
A. She usually keeps the bucket in the store for me.
Q. How far is Hughes' place from the Ciminos't
page 95 } A. It is just right across the road.
.
Q. Directly across on t1ie other side of Hull
Street Roadf
A. Yes.
Q. So then you had to go across Hull Street to Hughes'¥
A. Yes, sir.
Q. And you saw Ralph out in the yard when you went by!
A. He was out there and his mother called him and he
went in.
Q. He went in.
A. Yes, sir.
Q. So that Ralph as you were leaving the Cimino houseRalph went back in the house f
A. Yes, sir ; his mother called him.
Q. So when you left there ~lph wasn't outdoors?
A. No, sir.
Q. And when you came back was just when the truck
turned over and Ralph was outdoors?
A. Yes, -sir.
Q. "When you came around the corner of the Cimino house
was when you saw the truck turn over i
A. Yes, sir.

S6
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Q. So you bad not seen the. truck from the time, you left
there and went over to. Hughes' until you got tber.e and saw.
it turn· over Y
page 96 ~ A. No, sh.
Q. And it broke through. the cesspool and
turned over on Ralph Y
A. Yes, sir.,.

RE-DIBECT EXAMINATION ..

:By Mr~ Williams:
Q. As you came from Hull Street passing tl1e- house of the
Ciminos was the truck visible to you when you were walking
on the- road then 1
A. What do you meant Could I see iU
Q. Yes ..
A. I could see it and the other truck-they were trying to
do something to the other truck, but I don't know what they
were trying. to do.
By Mr.. Haw:
Q. When are you talking abontal

Mr. Williams: On the way from Hughes' he passed the
Warwick Road for a distance facing the Cimino house.
J\fr. Haw: He misunderstood you, then.
By Mr. Williams:
Q. You know when you left Mr. Hughes' and had gotten
the bucket-A. Yes, sir, I was coming back.
page 97 ~ Q. You and your little b1·otber did you walk up
the Warwick Road 1
A. Yes, sir.
Q. Towards your mother's home f
A. Yes, sir.
Q. As you were coming on there could you see the truck
still being operated or did you pay any attention to thaU
A. I didn't pay any attention to it.
RE-CROSS EXAMINATION.

By Mr. Haw:
Q. So the first time you saw the truck after you left Mr.
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Hughes' was when you came around the corner of the Cimino
J10use and saw the truck break through the cesspool and turn
over?
A. Yes, sir.
Witness stood aside.
NICHOLAS S. CIMINO,
the plaintiff, called on his own behalf, being first duly sworn,
testified as follows :
DIRECT EX.A.MINATION.
By :Mr. ·wmiams :
Q. You are the plaintiff, Nicholas S. Cimino,
pag·e 98 ~ adminisistrator of the estate of Ralph Y
.A.. That is right.
Q. You are the father of Ralph, aren't you 7
A. That is right.
Q. Aud you have only one child?
A. Yes.
Q. Where is he?
A. He is all I have left.
Q. ·where is he 1
A. Southern Pacific; he is a marine.
Q. In the Marines 1
.l\.. Yes, sir.
Q. Mr. Cimino, when did you construct that cesspool there
or have it constructed 9
A. I believe it was in 1940. It was put in by the Concrete
Pipe place on the Petersburg Pike, the cesspool and drainage system.
Q. Have you got the bill for the doing of it and the approval by the inspector of the comity Y
A. That is right.
Q. Would that show the date of installation 1
A. Yes.
Q. You said 1940. I just want you to see the actual time.
page 99

~

Mr. Haw: He can state the correct date from
that. There is no objection on my part.

A. June 14, 1941.
Q. 19411
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A. Yes, sir.
Q. On June 14th?
A; That is correct.
Q. And who installed it for you T
A. Mr. Little. That was the man that did the installation
for the concrete pipe place.
Q. Who was the concrete pipe place T
A. Richmond Concrete Pipe placeQ. Look at your bill.
A. Concrete Pipe & Products Company, Incorporated,
Richmond, Virginia.
Q. Who made the selection of the location and everythingt
A. It was between Mr. Little and the plumber that installed my water system in the building.
Q. Did you have anything to do with the selection of iU
A. I left it entirely up to them.
Q. Now was it approved by the county authorities?
A. I told Mr. Little before he couldQ. Your answer would be yes or no.
A. Yes, it was.
page 100 ~ Q. Who was the inspector for the county?
A. Fred B. Grant.
Q. Have you bis approval there?
A. It is right here.
Q. What does this showT
A. It says, ''I have authorized S. G. Little to cover tank
septic installation at Cimino job. Fred B. Grant.''
Q. What was Ralph's health, good or bad?
A. It was good.
Q. Would you state when you learned of the accident and
· what you found when you g·ot there?
A. I was jusJ getting- ready to take a shower to come
homeQ. ·where were you?
A. I was at DuPont. I work at DuPont as a mechanic
and my foreman, Jim Guy, came to my brother first and they
came to me and I thoug·ht he wanted me to work overtime, as
he generally does sometimes on a breakdown, and he was
coming towards me and he told me, "Nick"-he said, "Your
boy is dead''. I couldn't believe it. I didn't go in the shower;
I changed my clothes and I went home praying it wasn't so.
Q. Now where was this coal truck when you got there?
A. When I come around the turn I saw a crowd there and
I saw the truck laying over on the side.
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Q. Which side was it laying over on?
A. When the driver sits in the cab it is the
right-hand side.
Q. Was it hoisted when you got theref
A. It was and the thought ran in my mind no wonder it
iurned over as high as it was. That is the thought that ran
in my mind.

page 101 }

Mr. Haw: I object to that and move the Court to strike
that out.
The Court: Yes, that isn't proper evidence.
Q. Are you a mechanic or is it in your experience to handle
such bodies!
A. We handle heavy objects at DuPont. I am a mechanic
-top rate mechanic.
Q. Top rate?
A. Yes, sir; Cellanese DuPont, maintenance man, and we
have a lot of heavy objects to mo, e at times and I have been
there about 11 years. My safety record isn't of the best; it
is one of the best. I have never had any accident to happen.
We are totally responsible for any work we do. If we think
a thing is not safe, we just don't move it; if we think the
ground isn't safe, we reinforce it or we don't move it. It is
left entirely up to us and if anything ·happens we are responsible.
Q. Tell us whether or not there had been any occasion since
the installation of that cesspool to reopen it for
page 102 ~ any purpose 1
A. That cesspool gave me a little trouble and
I called up the concrete pipe placeQ. When?
A. Well, I am not very g·ood on dates, but I believe it was
about 18 months after it was installed and they came there
and examined it and told me the baffle was broken7

Mr. Haw: I object to what they told him.
Mr. Williams: You can't state what they said but what
was found.
A. (Continued) It was found a baffle in the cesspool was
broken and Mr. Little saidQ. Don't say what he said. What did they do?

~o

S'npreme' Court of' Appeals: 6f Vfoginia

Nicholas S. Cimino.
A. They sent a man there to uncover the cesspool, take
the top off and install a new baffle ..
Q. That was done how long ago 7
A. Well, a little better than a year ..
Q. Could you state to His Honor and these gentlemen oi
the jury whether there was any-what was tl1e ground there
around that location from Warwick "Road to the coal bint
A. The g-round was mostly like any other backyard ground;
it was just rouglil. I never had it :rolled 01· anything. It was.
just a rough backyard; that is all.
Q. Were there any depressions 1
A. Well, sure. There was a depression-you
page 103 ~ can see it at any time, the depression of the ditch
line from the house to the septic tank which had
been filled. in and naturally the ground sunk down and I would
say about three or four inches you could definitely see the
line where the ditch ran from the hou~e to the cesspool. There
was also the depression where the cesspool was because it
had been :filld in and the· ground sunk down and I didn't have
any occasion to :fill it in again. So I never :filled it in. Just
like any hole you dig and fill in, it just sinks down.
Q. How long have you been getting· coal from Farmer 1
A. I would say about two· or three years.
Q. Had you gotten coal froni them before the cesspool was
put in¥
A. Absolutely.
Q. Did you get coal from them from 1941-how soon after
the installation on June 14, 1941, did you get coal from them?
A. You have my bills.
·
Q. Do you remember¥
A. No, sir, I am not very good on dates, but I have bills
to verify the dates.
Mr. Haw: Let him use them to verify it.

By :Mr. Williams:
Q. I will hand you these and you can read the dates-the
fi1~st date you got coal from them. Read the date.
.A.. This was even before the cesspool was put
in ; July 8, 1940.
What is the next year's coal date?
6th month, 1941.
What is the date¥
2nd.

page 104 ~
Q.
A.
Q.
A.
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Q. What is the next?
A. 1942, 4th month, 8th day.
Q. What is the next?
A. 1942, also, on the 9th and the 5th month.
Q. May 9th!
A. Another one on May 9th. In 1943, 9th month 18th day.
Those are the days they delivered the coal.
Q. How did they get the coal in there those years following· the installation of that cesspooH
A. Following the installation of that they always backed
the truck up to within about 10 feet of the shed and then they
had a trough which they would place from the truck to the
window of the shed and dump the coal in that way. The reason for that is with the body of the truck hoisted and the
window the position where it i.s if they tried to get the coal
into the shed they couldn't make connection without a chute;
it was impossible.
Q. It had to be a chute?
A. Had to be a chute. Even before they put
page 105 ~ the-before the cesspool was put in 1940 before
we put the cesspool in there they tried it and
at the time they backed clean to the shed and it raised the
body of the truck and they couldn't do nothing. So they
had to get a chute.

CROSS EXAMINATION.
By :Mr. Shaw:
Q. Did the coal run out of the truck through the chute into
the house?
A. Into tho shed.
Q. Don't you know that that door is too high for the truck
to stay 10 feet from the shed and run the coal into it Y
A. ,ven, I didn't have no rule to measure it; I said approximately. I didn't say exact; I said about.
Q. In other words, when the truck is raised to its full
height it is just about high enough to go into there, isn't it!
A. When the truck is raised to its whole height it is above
the roof of the shed.
Q. I am not talking about the top of the truck; I am talking about the chute which is below the body .
.A.. You are asking me to recall a picture which has been
about two years ago.
Q. So you may be mistaken and it wasn't 10 feet, but much
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closer; had to be close enough to get the chute
in that hole so it would run out of the truckT
A. Naturally, it would. I don't know the length
of their chutes, I will say about 1:0 feet; that is an impression.
Q. You are guessing at that.

page 106

~

Mr. Williams: He hasn't said he is guessing.
A. That is an impression.
Mr. Williams: I object to that. I don't think he can characterize his impression as a guess.
The Court: Go ahead.
Mr. Haw: That is all.
The Witness: Let me state-Mr. Haw: I have finished. Anything you want to ·say now
is on your own.
Witness stood aside.
Mr. Williams: That is our case. Could we ask that the
truck be broug-ht over for a view of the jury during the lunch
hour?
Mr. Haw: Let· Mr. ·wmiams come around a minute.
page 107 ~

ERNEST W. WILLIAMS,
being recalled for further examination, testified

as follows:

CROSS EXAMINATION.
By Mr. Haw:
Q. You testified here as an e.'.A."J)ert this morning and also
said you are practicing law. Whom are you associated with?
A. Thomas A. ·wmiams and Lee C. ·O'Connor.
Q. You are in the of·fice with them?
A. Yes, sir.
Q. You are appearing in the case with them today!
A. Yes, sir.
RE-DIRECT EXAMINATION.
Q. Are you any relation of mine?
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A. No.

Q. .A.re you related fo Mr. Colton Williams seated theref
A. No.
RE-CROSS EXAMINATION.

"By Mr. Haw~
Q. But you are Mr. Williams' associate and .are associ..
ated with him in the trial of this case todayf
.A. Yes.
·witness stood aside.
page 108

~

.Mr. ·Williams: If Your Honor please, we requested to have the truck here and Mr. Haw
wants to know if you direct it.
Mr. Haw: The only question is this. There has been no
subpoena to produce -the truck and, of course, under those
.circumstances I don't know that I would be Tequired to pro~
duce it.
The Court: You are objecting to the picture coming· in, so
I will have the huck here.
Mr. Haw: They are not pictures of that truck.
The Court: That is the reason I am asking that you bring
the truck.
Mr. Haw: I will bring it if you want it.
(At this point a recess was taken until 1 :30 o'clock P. M.,
at which time the trial was resumed.)
Mr. Williams: I would like to prove the expectancy .of
this child from the .American Experience Table. At 11 years
it would be 48.08.
Mr. Haw: I have a motion to make, if your Honor please.
Note : The jury retired from the .courtroom.
Mr. Haw: May it please Your Honor, I move the Court
to strike the evidence in this case for the following reasons.
The allegation is that the defendant was guilty of negligence which was the proximate cause of the
page 109 } death of the plaintiff in this suit. The facts as
·developed from the evidence are that the coal
truck went in front of the door in which the coal was to be
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delivered, broke through a cesspool which was so placed in
front of the door, according to the evidence here, that the
right wheel of the truck was necessarily over top of the cesspool or passed over it. The evidence of the width of the cesspool shows the pool extended for a distance of some 3%
feet to the right or to one side of the house just where the
line of the truck wheel would go if it came up to that opening. The .allegation of neg·ligence or the attempted proof of
negligence is that the truck was being backed while in an
elevated position. No one who has testified saw the truck
within five minutes of the time of the happening of the acci-dent. The closest person; that is, the closest in time of any
person, saw the truck and claimed it was backing when in a
raised position and she placed it at five minutes before the
accident happened. There is no evidence in this case that
the truck was moving at the time th~t it turned over. The
only evidence is that the truck was in an elevated position
for the purpose of delivering coal when it did turn over
and it was just where it should have been if they were going
to use the chute to get the coal out. The evidence leaves it
ancettain as to whether or not there was any negligence on
the part of the defendant and,· if there was neg~
page 110 ~ ligence on the part of the defendant, whether it
was the sole proximate cause of the accident and
injury to the party. The only person who saw the truck
turn over who has testified is little Wilbur Farnsworth, who
says the truck was in front of the coal house and it broke
throng·h the cesspool and turned over. The ref ore, as the
matter now stands there is not before the Court any evidence on which the Court could say as a matter of law or the
jury as a matter of fact that the overturning of the truck was
due to any negligence on the part of the defendant.
In addition to that, there has not been introduced one bit
of evidence in this case to show that either the truck driver
or any other employee of P. L. Farmer ever saw the child
or knew the child was in the yard at the time of the accident
or that there is any reason why they should have looked out
for the child because they were not notified l1e would be out
there or was there. In addition to that, we have the evidence of the mother of the child that the child was an intelligent child; that is, of ordinary average intelligence, in
the sixth grade, that he had been warned of the dangers of
trucks and knew it, and yet, according to the evidence, he was
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standing right by the side of the truck which was ready to
deliver the coal when it turned over.
Now with all that before the Court I submit that the requisites here for the proof of a case are lacking.
page 111 }- They have failed to prove negligence on the part
of the defendant or they have failed to prove
that negligence was the sole proximate cause of the accident
and injury, and the evidence as it now stands leaves it uncertain as to whether the injury to this boy was the result of
any negligence of the defendant or from some other cause
and we submit the Court should strike the .evidence.
The Court: Motion overruled.
Mr. Haw: Exception.
Note: The jury returned into the courtroom.
CHARLES R FLEET,
a witness called on behalf of the defendant, being :first duly
sworn, testified as follows:
DIRECT EXAl\HNATION.
By Mr. Haw:
Q. Mr. Fleet, you are a civil engineer, are you not f
A. Yes.
Q. How long have you been operating as such in Richmond?
A. Since 1922.
Q. Have you at my request gone to the Cimino property
.and taken measurements showing the location of the buildings and the distances and so forth f
A. I don't know the name; I went to Hull Street and Warwick Road.
·
page 112 }- Q. Will you please state if the paper you hold
in your hands, which I now offer in evidence, is
the result of your labors making up the plaU
A. This is a map I drew from measurements taken on the
ground.

Note : Filed and marked Defendant's Exhibit A.
Q. I notice that the Warwick Road runs approximately
north and south.
A. Approximately so, yes.
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Q. And the Hull Street Road runs approximately east and
west!
A. Well, it was called I think east and west.
Q. The building next to the Hull Street Road what is that 1
A. That is a one-story frame service station and dwelling
or store and dwelling.
Q. The front of it is, I take it, on the Hull Street side?
A. The front of it with the roofed-over section you can
drive under to the gas tanks is on the Hull Street side.
Q.. And the back door is out to what is known as the backyard and the coal house Y
A. I would say that pointed towards the coal house. ·
Q. Now then you have some buildings off there on the lefthand side; that is, on the southern side near to
page 113 r Warwick Road. What are those?
A. The southernmost building or the one
farthest from the store and dwelling is a metal one-story
building which coal and I think there was some wood stored
in. The next one to it is an open shed that there have beenit looked like automobiles had been parked in there probably
at ·nig·ht and over at the northwest corner is a metal building
there that the doors were closed and locked and I didn't know
what was in that.
Q. The southernmost building you say is the coal house t
A. There was coal in there.
Q. Is there any opening in the building on the side next
to the ,varwick Road through which coal is put?
A. There ~re. two windows there or, at least, two openings;
it is no window frame in them, just boards left off, and at
the .extreme south end or farthest from the dwelling house
there is an op(miJ.J.g· presumably for coal.
Q. Is that opposite the Warwick Road?
A. Opposite the Warwick Road and it appears to have had
coal go through there because it _has signs of it.
Q. How big is that opening?
A. That opening. is about 2 by 3.
Q. And that opening you say is at the top of the building
and oii the south corner 1
· A., It is the extreme south corner and is up at
page 114 r the outer top of the building; in fact, the bottom
of it, is· a 2-by 4 that makes it 5~6 feet above the
gTound.
·
Q. Then the bottom of the opening through which the coal
is supposed to be put is 5.6 feet?
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A. Above ground.
<Q. That is 5~ feet?
..A. That.is a little over; it is '5 feet 71A,.. ·
Q. To the bottom of the openin.gt
.A. Yes, sir.
.
Q. Now did ·yon see in front of the coal house or in front
()f the opening on the ground or in the ground anything in
ihe nature of a cesspool and, if so, tell what you saw?
A. Well, rig;:Jit off in an easterly direction from iliat buildingQ. That is towards the Warwick Road?

A. Towards Warwick Road there is a hole in the ground.
Q. Have you drawn that on the map?
A. I have sketched that in on the map there. There were
2 by 6s and 2 by 4s and I think a 2 by 8 laying over that to
cover it up when I was there. I moved those back and there
appeared to have been a concrete wall around that that had
caved in. The place was filled up with sludge and sewage.
· Q. You dicln ~t step in it to see how deep it was?
page 115 } A. I didn't get in there; it smelled too bad. The
hole is-in the direction of the house or in a
·north and south direction the hole measures about 4 feet and
a half or 4.4 across the top and in an east and west direction
it is about 4 feet. That is the portion that is broken and is
<>pen. Underneath the concrete work the septic tank runs
or is longer or larger than those dimensions. It extends
somewhat east of the hole that is broken through and somewhat north of it. I couldn't tell just how deep it was. It
is at least 3 feet and probably some more, but there were
pieces of concrete laying in that when I looked at it down on
the sides and where it had ·broken or opened up.
Q. That hole which is the septic tank is not what you call
four-square with the building but sits on somewhat of an
angle to the corner 1
. ·
A. It is a slight angle. The building runs probably northwest and southeast and the hole in the ground is more of a
north and south direction.
·
Q. How much of the hole in the ground is inside of the
southern wall or the extended line of the southern wall of
that coal house?
A. Well, the portion of the ground that is open that has
broken through extends a foot over onto the building. It is
about 3 feet from the building, but extends north· on tJ.:te
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south face of the building about a f.oot. Now
there is a portion of that that has not opened up
that extends farther than that.
Q. In front of the building¥
A. In front of ~he building and I would say there is a pipe
that exte:nds f:rom there on to the house.
·
Q. Then the cesspool as broken in extends partially about
one-half of the distance in :front of the opening and also about
3 feet to the south ()f·the opening-front of the opening?
A.. The hole extends about halfway across the opening and
3 feet out towards the Warwick Road.
Q.. When I speak of the opening I mean in the coal house!
A. I mean the window where the coal goes in.
Q. But the cesspool itself is even larger in extent than
that and extends a farther distance across in front of the
building!
A. That is correct.
Q. And how far did you say it is from the closest point to
the building¥
A. 3 feet.
Q. And at the farthest poinU You said it sits diagonally.
A. That would be about 4 feet more; about 7 feet.
Q. You mean that would beA. That is the extreme distance of the hole
page 117 ~ from the building·.
Q. The hole then extends from the distance of
3 feet to the building· to about 7 feet from it?
A. Yes, sir.
Q. That comer of the hole which is outside of the line
of the building; that is, to the south of the building line,
about how far is that from the building; I mean in a direet
line to the building· line extended T
A. The hole extends about 3 feet south of the southern wall
of the building.
Q. Is that in a diagonal direction~
A. Somewhat diagonal.
Q. How much farther is that corner from the front of the
building line extended than the corner which is closest to the
building line Y
A. It is about half a foot.
Q. So that is about 3% feet!
A. Yes.
Q. So then the pool itself covers the section of ground
page 116

~
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starting 31h feet from the building and extending about 4
feet from that point 7
A. Yes.
Q. To about 7 feet from the building 1
A. That is correct.
page 118 ~ Q. How far is it from the cesspool over to the
store?
A. From the center of the cesspool l10le there that is
exposed to the kitchen door; that is, up on that back porch.,
would be 82 feet.
Q. How far is it from the easternmost part of the cesspool
to the Warwick Road 1
A. Well, it would be 20 feet from the edge of the hard surface, but there is about a. 4 foot shoulder there, making it
about 16 feet to the road and about 20 feet to the hard surface.
M:r. ·wmiams: No questions.
·witness stood aside.
B. vV. LONGEST.
a witness called 011 behalf of the defendant, being first duly
·sworn, testified as follows :
DIRECT EXAMINATION.

Bv Mr. Haw:
.. Q. Mr. Longest, you are a State Police officer, are you
nott
A. Yes, sir.
Q. How long lmve you been on the force?
A. Going on four yea rs.
Q. Were you called to the seene of the accident in which
this young Cimino was killed?
page 119 ~ A. Yes, sir.
Q. Have you g·ot any idea how long you got
there after the accident occurred f
A. I g·ot tbere approximately ten minutes-five minutes
after I was called and from information I received it was
approximately ten minutes after it happened, ten or fifteeu.
Q. ·wm you just tell the jury what you found when you
got there.
A. On May 1, 1944, at approximately 4 :35 I received a
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radio call to go to Mr. Cimino 's service station at the intersection of Warwick Road and 360.. that there was an accident.
When I got there-just before i got to the intersection of
360-I came in on the
arwick Road ; I was over on the
Hopkins Road-I could see the accident had happened back
of the service station. ·when I arrived at the scene of the
accident I saw a child laying out under a tree just a short
distance from where a truck bearing Virginia license T-10031,
1942 Ford, being owned by P. L. Farmer of 2020 Lewis Street,
Richmond--he had his name 011 the side of the truck, and it
was operated by Elijah Christian, 810 North 27th Streett
Richmond. As I stated, this child was lying· there and several people gathered around it and I went to see about the
child the first thing I did and I asked had the ambulance
been called and they said it had. So I went back
page 120 ~ to my car and re-called headquarters t.o check
and see if they l1ad sent the ambulance. In the
meantime the ambulance drove up and th£! child was sent
from there to the Medical College.
In investigating t}1e accident I found that Elijah Christian was the operator of the truck and he stated to me he
backed up to the coal house-it was a coal truck-and when
he backed up to the house the truck broke into a cesspool and
turned over on the child. It was qnite a crowd gathered"
around and the truck had fallen over on its right side and
scattered the coal back for a distance of I would say 7 to 8
feet. Just about 2 feet from the body of the truck was a
hole you could see where coal had been moved and they made
the statement to me the child was taken from this hole right
near the corner of the bodv.
·
Q. Did you take any measurements of that situation there
as regards the location of the cesspool and the building!
A. Not at that time, but I have since then.
Q. Have you got them there Y
-~· Yes, sir. I took a few measurements of the distance
at that time of the Warwick Road from the building and from
the intersection of the Warwick Road and 360. The distance
was 59 steps from 360 back to the center of the trnck which
was backed up to the coal door and it was 15 feet
page 121 ~ from the edge of the hard surface back to the
coal house.
Q. Can you state what is the farthest distance of the cesspool where it is broken in from the side of tl1e house?

,v
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A. Do you want me to use the measurements I hav:e taken.
since that time1
Q. Yes.

By Mr. Williams::
Q. ·when did you take those?
A. Sometime this week.; Monday I believe. I had the
measurement of the thickuess .of the cement in the }JOoL
By Mr. Haw-:
Q. Just give that to the jury.
A. That was 4 lll.Ches of concrete and 2 inches of dirt,
and the height of thls coal door from the ground was taken
at the time that I investigated the accident and that was 5
feet 5 inches from the gTound to the door. These other measurements were takien this week that I have here.
Q. Let me ask you this. ·what wa.s the condition of the
surface of the ground around the hole that was broken in;
was it hard or soft or what?
A. You mean the yard Y
Q. I mean when you went there at the time of the accident.
A. You could see the impre-ssion of the truck tracks I would
say sunk in probably an inch or inch and a half;
page 122 } you could see the impression of the tmck tracks.
Q. The ground then was not soft?
A. I wouldn't say soft.
Q: Was there any indication around where the cesspool
was broken in that the gT01md was soft or not?
A. I couldn't see any difference. In other words, when
the truck went in the cesspool it broke in and, of course, the
dirt and stuff flew up; it was a lot of loose dirt there.
Q. Was the truck wheel lying in the cesspool when you got
there?
A. Yes., sir, still in the pool.
Q. From the standpoint of the 11ole that they put coal in
that house will you please state whether or not the truck
was in the correct position to deliver coal to that hole Y

n

Mr. ·wmiams: I object to that question.
The Court: He can tell where it was relative to the hole..
By Mr. Haw:
Q. Was it in front of the hole or where?

i:oz
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B. W. Longest.
.A... The truck when I got to the scene 0:£ the accident was
lying up on its right side.
Q. Had it been sitting up on its wheels whe:re it turned
over would it have been in front of the hole to
page 123 ~ deliver coal i
.
A. The truck itself would liave bee11 in front of
the h<i>le... Whether the ehute and the door would have been in
correct position I co.uldn 't. state that.
·
Q. But the truck would have been in front of the hole 7
A. Yes, sir.
Q. Was the top of the cesspool reinforced or just flat con-·
cretef
A. From what yO'U could see it was oJtly flat concrete about.
4 inches thick antl 7% inches of dirt on top of the concrete.
CROSS EXAMINATION.
By Mr. Williams:
Q. Now, Mr. Longest, did you go back-yon remember the
day we were here before and I asked you to go back ancl see
the prints made by the truck wheel t Do yon remember going
back there and seeing that f
A. Yes, sir.
Q. Did you notice its relation to the ceespool Y Do you
remember thatf
A. I just don't quite understand what you mean.
Q. To orient you to the cesspool, did you notice at what
point of the cesspool this impression went, whether it was
. the point nearest the door or nearest Hull Street f
A. The broken part of' the cesspoolpage 124 ~ Q. I am talking about the impression.
A. I couldn't state. that, no, sir.
Q. Yon said you noticed the imprints of the truck and they
were about an inch deep?
A. Yes, sir; that is the day of the accident.
Q. Don't you remember that from the imprints made by
the truck that the truck went in the farthest part of the cesspool from the coal bin, not that point here but this point here 1
Do you remember that 7
A. No, sir.
Q. You don't remember seeing that f
A. No, sir.
Q. As a matter of fact, you dou 't 1·emember that particular itemf
.
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A. No, sir,, not that particular item.
Q. Did Christian that you saw there, the driver, did he
have a driving· permit?
A. He had an operating license, but no chauffeur's license.
Q. He had no chauffeur's license Y
A. That is right.
Q. Does this particular vehicle or character of vehicle require a chauffeur's license!
A. Anyone working for compensation requires
page 125 ~ a chauffeur's license.
RE-DIRECT EXAMINATION.

By Mr. Haw:
Q. He did have an operator's license¥
A. Yes.
·
Witness stood aside.
:Mr. Haw: If Your Honor please, will you send the jury
out for a moment·?
The Court : Gentlemen, will you retire to the j~ry room.
Note : Jury retired from the courtroom.
Mr. Haw: I would like to move the Court to strike from
the evidence the fact this bov had no chauffeur's license
with whether he was a combecause that had nothing to
petent operator.
l\fr. Williams: I think it is a statutory requirement as
P.Videncing his qualifications.
The Court: I don't reallv see how it could have verv much
bearing upon the accident iii this case. He had an ope rator's
license and didn't have a chauffeur's lic.ense, which is a revemie measure.
·
Mr. "Williams: I ask Your Honor to withhold
page 126 ~ ruling on tlmt until the other evidence is in.
Mr. Haw: Outside of that the evidence will
be he immediately got a chauffeur's license to comply with
the law.
The Court: Call my attention to it when we get through
with the case.

do

0

Note: The jury returned into the courtroom.
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ELIJAH CHRISTIAN ( Colortd),
a witness called on behalf of the defendant, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Haw:

Q. Elijah, are you Elijah Christian!
A. Yes, sir.
Q. Are you working for P. L. Farmer!
A. That is right.
Q. Were you working· for them in May of this year when
the little Cimino boy was killed f
.A. Yes, sir.
Q. What was your job down at P. L. Farmer's!
A. Helper on the truck.
Q. How long had you been working there?
A. I come there ~ometime about the first of the spring.
Q. What experience had you had in operating
page 127 ~ trucks and dump trucks particularly?
·
A. You say what experience T
Q. Yes. How long had you been doing it Y
A. I been driving trucks eight or nine years.
Q. Where was the last place you drove before coming to
P. L. Farmer's 1
A. Yorktown Navy Yard.
Q. Navy depoU
A. Yes, sir.
Q. "What kind of trucks did you operate there?
A. Dump truck~.
Q. You say you have been operating them eight or nine
years?
A. Yes, sir.
Q. Who else have you operated trucks fort
A. R. M. Hugh~s.
Q. What did he do?
A. He hauled wood and dirt and stuff.
Q. Mr. Hughes down in New Kent?
A. Charles City.
Q. Now af tl1e time of this accident did you have an opera tor's license?
A. I had a driving permit.
Q. That is an operator's license, isn't iU
A. Yes., sir.
page 128 r Q. And you didn't have a chauffeur's license?
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.A. No, sir.

Q. Did you .get .a chauffeur's license immediately after
that?
A. Yes, sir.
Q. When did you get it?
A. About a week, something like that.
Q. Have you got it now Y
A. Yes, sir.
Q. On this day that the coal was delivered to Mr. Cimino's
place how did you happen to drive the truck that day!
A. ·wen, the boy where operates it all the time,- my brother,
he was out that day and I was helping him and I went on
with the truck.
Q. Have you all heen given any orders as to the manner
-of handling those hig·h dump trucks as to whether you should
drive them when the dump is up or nott
A. Yes, sir, they told us not to move them when the body
is up.
Q. On this particular day that you went to th~ Ciminos how
many tons of coal did you have in the truck!
A. Four.
Q. Did you all take anything else with you that day to deliver coal with besides that truck Y
page 129 r A. Yes, sir, we to~k a little truck and the extra
conveyor.
Q. Was P. L. Farmer delivering any other coal in that section that dayY
A. Not as I know of.
Q. You dou 't know about that?
A. No, sir.
Q. This conveyor and the small tn1ek went with you Y
A. Yes, sir.
Q. Tell the jury when you all got to the Ciminos' place
just what happened there.
A. Well, when I got there I pulled in the yard and stopped
the truck and got out and went in the store and the lady
where was in the store sold me a nickel's worth of candy
and when I come back this other ladv had been out in the back
talking to the other two boys, bu( was coming back to the
house.
Q. Did she say anything to you 1 ·
A. No, sir~ she didn't say nothing to me.
Q. This lady you bought the candy from do you know
which lady that was?
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A. She was a stout lady..
Q.. She. was the lady you bought the candy from?.
A. Yes 1 sir ..
Q. And the other lady was out in the yard t
page ~30 ~ A. Y QS, sir.
Q. Did she, say anything to you when you came
eut there!
A. No, sir.,
Q. Now tell what yeu did towards. delivering this coal Y
A. We backed the small truck np there :first and then I
backed this othe1: big truck up tot.he small truck aind the little
conveyor knocked off 0n us, wouldn't work.. So we pulled
the little truck out of the way and I let the body down and
pulled across the road and backed straight to the shed. Then.
I got out of the truck and walked back around to see whether
the chute was straight with the window~ Well, the chute was.
straight with the window and I went back a:nd g()t in the
truck, put it in gear and got it up as high as she would go
and she fell.
Q. Is that wnen she broke through 1
A. Yes, sir.
·
Q, And turned overt·
A. Yes, sir ..
Q. When you were :putting the coal-frying to use the
little truck, as I understand you put the conveyor in the coal
door!
A. That is right ..
Q. And left the other end on the little truck 1
.A. Yes, sir.
Q. Then you backed tl1e big truck up and
page 131 t dumped it in the conveyor on the little truck?
A. That is right.
Q. How hig·h did you have to raise the body up to put it in
the little truck Y
A. Just about a little ov·er half-wav.
Q. Now rou say you found that wo~1Idn 't work f
A. No, sir.
Q. Because the conveyor wouldn't work °l
A. No, sir.,
Q. Then you say you pulled f11e little truck out of the

~ayY

A. Yes, sir.
.
Q. Now what did you do about your hoist at that time on
your truckf
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A. Well, we just pulled the little truck out and let the hoist
down.
Q. What do you mean by letting the hoist down Y
A. Let the body of the truck down.
Q. Then what did you do?
.A. I pulled across the road and got straight with the shed
and backed up to the window.
Q. Did you ever back or attempt to back that truck up to
the window with the body up?
A. No, sir.
Q. Or the hoist up 1
page 132 ~ .A. No, sir.
Q. When you got up to the window where it
broke in there was there anything-did you know there was a
cess pool t4ere?
A. No, sir.
Q. Was there anything to indicate any trouble there?
A. No, sir, just rough ground.
Q. Did you have the truck where it should be to dump?
A. Right in perfect place.
Q. Was it in front of the window?
A. Yes, sir.
Q. "\Vas it close enough or too far away?
A. Close enough to go in the window.
Q. Then you say you got out of the truck after you got
there!

:M:r. Williams: Ask him what he did.
By Mr. Haw:
Q. After you got it straight with the window you got out
of the truck?
A. Yes, sir.
Q. Was the truck standing still then?
A. Perfectly still.
Q. Then what did you do?
A. I walked around to see if the chute was in place.
Q. Where was that other man Y
page 133 ~ A. One of them was in the wood house behind
the truck looking out the window and the other
one was right there working on the little conveyor.
Q. Which one was in the wood house?
A. The boy out here.
Q. Who is the other boy Y
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A. Edward Allen.
Q. Where is he now?
A. In the Navy.
Q. And Cosby, who is out here., was in the coal house?
A. Yes, sir.
Q. When you got around to the back of the truck you found
out whether or not you were in the right position to deliver
the coal in that windowf
A. Yes, sir, in the right place.
Q. Then what did you do?
A. I went back and got in the truck and started the body
going up.
Q. How do you make the body go up?
A. You have got to st.art the motor up and put it in gear.
Q. Did you move the truck at all after you got it back to
that opening?
A. No, sir, never moved it.
Q. You say you started the motor and put it in gear?
A. Yes, sir.
page 134 ~ Q. And that raised it up?
A. Yes, sir.
Q. How high bad you raised it when the thing broke
through?
A. i1he time she got up as high as she would go and hit
the last notch she fell.
Q. Had you seen the Cimino boy until after the accident?
Had you ever seen him at all Y
A. I seen him when he first come from school while we
were working on the conveyor.
Q. Where was he going?
A. He went in the house and that is the last I saw of him.
Q. Did you ever see him any more?
A. No, sir.
Q. Did you know he bad come out in the yard while you
were backing the truck?
A. No, sir, I never noticed him.
Q. Nobody had told you he was out there?
A. No, sir, nobody said he was out there.
Q. When was the first intimation you had he was under
the truck?
A. After I had gotten out of the truck after it had turned
over.
page 135 ~ Q. ,v110 saw him firsU Where was he f
A. He was out there and the lady came out
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there and asked where he was and I told her I didn't know,
1 hadn't seen him. So I walked around the truck and looked
:under the front part and I eould see his hand lying under it.
Q. You mean the front part of the truck was not quite so
]ow down as the rear parU
A. Yes, .sirM
Q. That was the first time you knew he was out in the
yard?
- A. That is right.
Q. Had Mrs. Cimino or anybody told you anything about
the cesspool there?
A. No, sir.
Q. Or given you any warning about not driving over the
place or anything?
A. No, sir.

CROSS ~IlMINATION.
By Mr. Williams:
Q. Did you notice the wheel path made by the truck as
you backed it?
A. I couldn't see no path under the wheel
Q. Didn't your wheel go in the corner of the cesspool nearest the tree., that big tree there in the yard ; that
page 136 ~ is, in that direction Y
A. Did it go in there in that direction Y
Q. Yes. If you don't understand, let me ask you this question. Did you notice what part of the cesspool your wheel
went in?
A. All I saw was the hole there after the wheel broke in.
Q. You don't know what part it went in 7
A. No, sir.
Q. Isn't it a fact that when you had the little truck backed
up against tiie coal house or in that neighborhood you hoisted
your body to dump coal into it to convey it into the coal
house?
A. That is right.
Q. Now isn't it a fact that instead of lowering the body
when you moved your truck that you moved it out into the
Warwick Road hoisted and began to back it in its hoisted
-condition Y
A. You see, when I pulled out in the road I hacl to lower
the hoist down-had to let the hoist down.
Q. You deny that you left it up?

:Gt

a
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.A. I left it dow:n-let it down..
Q. Yon say yon put it down t
A. Yes, sir;
Q. And never moved it at all untH it was doWBY
A. No, sir.
page 137 ~ Q. You knew it was. dangerous to move. it with
it up, didn't you¥
A. That is right.
Q. Isn't it a fact that that day was the first time. you had.
driven the cool truck t
·
A. No, sir, I have driven bef0re.
Q. You had driven the coal ti~uck before t
A. Yes, sir.
Q. When had you driven one before; how many time.s.t_
A. I used to drive regular one time ..
Q. For whomY
A. For Mr. Farmer ..
Q. For P. L. Farmer?
A. Yes, sir.
Q. You didn't have a cha:uffenr'S' permit, did your
A. No, sir, I didn't have a chauffeur's permit.
Q. And yon were· driving regularly as a chauffeur without
a chauffeur's license?
.A. Just driving along just when a boy was off the yard; I
the helper would carry out loads ..
Q. "What is that Y
A. When the boys stayed out a day I carried out loads.
Q. And that is the only time you worked as a driver as an
extra, is that righH
page 138· r A, Yes, sir'.
Q. Now when that little truck was backed up to
the coal house and your truck was backed with its head towards Hull Street-isn't that right?
A. Yes, sir.,
Q. That the little truck was as high as the· window and
you had to upright your truck as high as it would go to dump
the coal in the truck 7
A. No, sir. The little truck wasn't as high as the window.
We had a little conveyor sitting in the little truck running in
the window.
Q. Didn't you operate your truck as hig·h as it could go
in order to dump the coa.l in the little truck?
A. No., sir, didn't have to. Just about half-way it would
dump it in the little truck.
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Q. Now isn't it a fact that when you backed your truck
instead of backing on an angle to the coal hole to use your
chute you backed in an effort to straddle the cesspool?
A. I didn't know where the cesspool was. I backed so the
chute would go straight in the window.
Q. Isn't it a fact that your truck was so backed as that
its right wheels backed over to the south encl of the cesspool
and that encl of the cesspool is the farthest end from the
corner there Y
page 139 ~ A. I never noticed anything except this little
round hole. I never noticed where the cesspool
was.
Q. You didn't try to straddle it l
A. I didn't know it was there.
Q. Didn't you see that depression in the ground?
A. No, sir.
Q. Didn't you he.ar the old man tell you, "Look out for
that cesspool" 7
A. The old man never said nothing to me.
Q. When you came out there after getting your candy
didn't you hear Mrs. Cimino tell you to look out for the cesgpool?
A. I met her as she was going back to the house when I
came out. She was near about at the door and when I walked
around the corner of the house she went in the house. She
never said nothing to me.
Q. Didn't you tell her you had been there before?
A. The Cosby boy said he had carried coal there before,
but I hadn't. That is the first time I had been there.
Q. And the Cosby boy-what was he doing? He was on
the little truck or what?
A. On the little truck.
Q. He had been there¥
A. He had been there before.
Q. How many times bad he been there, do you know 7
A. No, I don't.
.
.page 140 ~ Q. Now you tell His Honor and theRe gentlemen of the jury that the little truck came all the
way from the coal yard with the big truck?
A. Yes, sir. They had a little more coal to deliver out
on the Petersburg Pike and carried that up tl1ere on the
little truck and. throwed that off and carried the little truck
over there.
Q. You had a chute on your big truck, didn't you?
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A. Yes, sir, a regular chute.
Q. How long is that chute!
A. Well, I don't know, sir. It is a three-piece chute.
Q. How far does it extend?
A. Like from me stretched straight out to the wall.

,v

Mr. Williams: Could we measure that, Mr. GatesT
Mr. Haw:
e have the truck here.
Mr. Williams: I would like to have this distance measured.
What would you call that; 12 or 15 feeU
Note: The deputy sheriff step peel the distance and announced it as 15 feet.
By Mr. Williams:
Q. Now why didn't you use your chute Y
page 141 ~ .A. That chute won't run-when you hoist the
body the chute goes to the ground.
Q. What is that?
.A. That chute goes straight to the ground when you hoist
the body.
Q. How long had you been there that day before your car
turned over 7
.A. I don't- know, sir; around about maybe 20 or 30 minutes,
Romething like that.
Q. Yon had been there a long time?
.A. Hadn't been there so very long.
Q. You saw these children walking up on the road on the
Warwick Road, didn't youY
.A. No, sir, I never paid any mind to them.
Q. You didn't pay any attention to the children walking
down the Warwick Roa cl?
A. No, sir.
Q. And you tell this jury that at the time you went to
back your truck from the Warwick Road over to the point
where you say it fell in the hoist was clown all the timeY
A. Down, yes, sir ; down on the chassis. ·
RE-DIRECT EXAMINATION.
By Mr. Haw:
Q. Mr. Williams asked you about the chute.
Would the coal run out of the chute into the opening of that coal house if you had been 10 or 15
feet from the coal house Y

page 1~2

~

P. L. Farmer, Inc., v. Nicholas ·s. -Cimino, Adm."'r.

1U

Elijah Christian (Colored).

A. No, sir11 it WOll 't run in the.re.
'Q. Why?
A. Because I had to be close eno~gh to let .the chute come
from the body .and go in the window. It goes to the ground
all the time. If you get away from it., it won't reach it.
Q. You mean the chute comes out at an angle and points
down?
A. That is right.
Q. When you had the body raised up to the top, which you
said you did have when you were getting ready t~ dump
thereA. Yes, sir.
Q. -and it broke in, was it high enough for you to get
the chute into the windowY
A. Shorty said it was as high as it would go, that it
wouldn't exactly go in there. He was standing behind it.
Q. But it was as high as you could get it to shoot it in
that window?
A. That is right.

RE-CROSS EXAMINATION.

Bv Mr. Williams:
..
Q. Didn't you tell this jury the chute was in
page 143 } three pieces f
A. It is a three-piece chute, but it won't chute
in three pieces on account if I pull it all the. way out and
stand a long way she will be level. You have got to stand
on an angle like that so the coal will run out.
Q. Isn't it a fact it will chute whether three pieces or all
the way out or two pieces out or one piece out or one and a
half pieces 7
A. No, sir, it won't chute-you have got to be at the hole
-to chute, got to be on a lean to chute in there.
RE-DIRECT EXAMINATION.
By Mr. Haw:
Q. As I understand you, the coal won't run on a level and
won't run uphill?
A. No, sir, won't run uphill.
Witness stood aside.
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AUBREY COSBY (Colored),
a witness called on behalf. of the defendant, being :first d.nly
sworn., testified as follows :

DIRECT EXAMINATION..
By Mr. Haw:.
Q. Your name 1s Cosby t
A. Yes,.sir.
page 144 } Q. What is your fi:rst namef
A. Aubrey.
Q. Where w:ere you 1·aised Y
A. Richmond.
Q. Were you working for P. L. Farmer last May f
A. Yes, sir.,
Q. How long have you been working there?
.A. I had been working there for about nine months before
then.
Q. And what was your jobY
A. Helper.
Q. Did you go to the Cimino place the day the little hoy
was killed over there?
A. Yes, sir.
Q. Where did you go before you went to the Cimino phwef
A. I went over on the Petersburg Pike.
Q. What did you do over there?
A. Carried some coal to a fell ow that we bad picked up
some before.
.
Q. WhatY
A. Carried some coal back to a fellow that we went by and
picked up some before and carried it back to the place.
Q. What truck were you driving Y
A. That day1
page 145 ~ Q. Yes.
A. I wasn't drfving any that day.
Q. Who was driving the truck you were in!
A. Edward.
Q. And what ki~d of truck was that t
A. A flat bottom.
Q. One of these little pick-up trucks Y
A. That is right.
Q. What aid you have in there to deliver coal f
A. Had one of those small conveyors.
Q. That is a long belt that is run by a motor!
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A. Yes, sir.
.Q. After you left the Petersburg Pike wl1ere did you go Y
A. Over to Mrs. Cimino 's on Warwick Road.
Q. Tell the jury what you did when you got there?
A. We got there and backed the small truck up to the
window with the little conveyor in it.
Q. Explain to the jury bow do you put that conpeyor i:ri Y
Do you have to put it uphill to the window?
A. Yes, sir, had it raised on the back of the tail gate.
Q. vVas the window higher than the body of the truck Y
A. Yes, sir.
Q. What did you do with the conveyor? Where
page 146 ~ did you put iU
A. "\Ve set it up on the tail gate so it would be
high enough to go in the window.
Q. Then what did you do towards dumping the coal into
that out of the big truck f
A. We pulled the truck towards the house, the front part
headed to the house, backed it back to the small truck and
raised it up in the air.
Q. Did you have to ·raise it to the full height to get it in
there?
A. Yes, sir.
Q. That was to dump the coal into the little truck on the
conveyor, is that right 1
A. Yes, sir.
Q. Then did you succeed in getting it in that way?
A. "\Ve got about 500 pounds in there and something happened to it.
Q. Something happened to the conveyor?
A. Yes, sir. We worked on it about ten minutes and then
Elijah got in the truck au<l let the body back down and thenQ. You mean got in the big truck 1
A. Yes.
Q. And let the body down 1
A. Yes, sir; then pulled it away and went
page 147 ~ across the street and Edward took the smaH truck
and went around the side and I guided Eli,jah
back to the hole that was in the window.
Q. You say you guided him back 7
A. Yes, sir.
Q. Then what did you dof
A. After he got back I went on inside. the wood l1ouse.
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Q. When you guided him back there was the body up or
downY
A. No, sir, the body was down.
Q. Now when you got back to the window did you get to
the proper place of dumping t
A. Yes, sir.
Q. When you got back to the window and saw be was in
the right place what did you dot
A. Went inside the house.
Q. What were you going to do in there?
A. Move the coal back.
Q. As it came in T
A. Yes, sir.
Q. Then what did Elijah do?
.
A. He got out of the truck and come around and looked
to see if it was in the proper place.
Q. Which side of the truck did lie get out?
A. His side.
Q. You mean the driver's side, the left side?
page 148 ~ A. Yes, sir.
Q. And came around f
A. To the back end, to see whether it was back in the
proper place. After he saw that he got back in and raised it
up and just as it g·ot up it gave away.
Q. How high had he gotten it when it gave away Y
A. All the way up.
Q. Did you know it was on top of the cesspool?
A. No, sir, I didn't.
Q. Was anything· there to show it was a cesspool there Y
A. No, sir, it wasn't.
Q. Had anybody said anything to you about the cesspool?
A. No, sir.
Q. What was said to you that day by anybody¥
A. She only reminded me of the three pipes between the
house which was leading· into the wood house.
. Q. Did you know where those pipes were?
A. Yes, sir, I could see where the pipes were.
Q. What did she tell you about the pipes?
A.. Not to go across them and I told her I knew where the
pipes were because I had put it in there several times myself.
Q. You had been there how many times delivering coal y
A. Twice.
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Aubrey Cosby (Oolored).
J)ag:e 149 '}

Q. Did .anybody say anything about the cesspool .being in .front of :the coal house?
A. No, si-r.
Q. Had anybody ever said anything .about the pipes be:fore?
A. Yes, sir, they told me the first time I went there about
the pipes, but never said .anything about the cesspool.
Q. Were they plain to .be seen 7

A. Yes, sir..
Q. Were there any signs aroun:d the coal house that showed
~nything was there J
A. No, sir.
Q. Did you know where the pipes went tot
A. Yes, sir.. Did I Im.ow where they went t0 T
Q. Yes.
A. No, sir.
Q. You just saw where they went along in the dirt near
the house?
A. Yes, sir.
Q. Before this truck turned over had y-0u seen this little
Cimino boy?
A. No, sir, I hadn't.
Q. When you were there at the door waiting for the truck
to come back did you see anything of him around there Y
A. No, sir.
page 150} Q. Had you seen him at all that evening?
A. No, sir, I hadn't seen him at all
Q. When was the first you knew he had been outdoors!
A. When we got him from underneath the truck.
Q. You didn't know he was out there until then T
A. No, .sir.

CROSS EXAMINATION..
By Mr. Williams:
Q. Now when she told you about the pipes what did she
sav about the pipes?
A. Speaking to met
Q. Yes..
·
A. She told me to be careful not to back across them.
Q. Did he back across them?
A. No, sir, he didn't have to cross them.
Q. Did she tell you in the presence of Christian about the
pipes!
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.Aubrey Cosby (Colored) ..
A. No, sir·; he was a.round the frf.mt.
Q. He was around the: front 7
A. Yes, sir, he went around the front to carry the ticket.
and by the time he. got around the front sh6' came out the
back.
Q. Did you tell Christian about the pipes·t
A. Yes, sir. The pipes was nowhere neair
page 151 ~ where we had to put the coal in the window.
Q. Did you know what the pipes. we1ie for!
A. No,. sir, I didn't. know what they were for.
Q. Did you ask what they weN for when she told you some
pipes were there 7
A. No, sir I didn't. It looks like to me if she had known
it was something to look out for there she- would have told
me.
Q. You deny that you were told by Mrs. Cimino-or Christian and the other boy in. your presence, all three were told,,
"Here is the cesspool and look out for it"!
A. No, sir, she didn't tell us anything about a cesspool.
Q.. She didn't say anything about thaU
A. No, sir.
Q. Now isn't it a fact that when he pulled off after you
pulled the little truck away that the body was kepi up in its
same position?
A. No, sir, it was down.
Q. And it wasn't loweredf
A. No, sir, it was down. He put it dOWll before he moved
the truck ..
Q. You saw him do that I
A. Yes,. sir.
Q. Where were yon at that time?
page 152 ~ A. On the outside.
Q. Now you say you went around. Where were
you when he stopped the truck Y
A. At the window to put the coal away t
Q. Yes ..
A. I was on the outside.
Q. And when he stopped the truck the truck wasn't hoisted
at all!
A. No, sir.
Q. How far away from the coal shed did he stop the truck?
A. He stopped it right up at the coal shed.
Q. And then where did you gof
.A. I went around the truck and come into the wood house.
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E. D. Clary.
Q. Did you see Christian g·et out of the truck Y
A. Yes, sir.
Q. Before you went around there or while going around
thereY
A. I saw him through the window in the wood house.
Q. After you got around the other way Y
A. Yes, sir.
Q. Now had Christian ever driven that truck before?
A. Once.
Q. Once before?
page 153 ~ A. Yes, sir.
Q. How long before that?
A. I couldn't tell you exactly the date, but he was just driving it because it was his brother's truck and he wasn't there.
Q. Just on<!e f
A. I say he drove it when his brother wasn't there. His
brother was the oneQ. Only once his brother wasn't there that you knew he
drove it?
A. Yes, sir, before that date.
Q. As a matter of fact, he was just a helper to help unload the truck, isn't that right 1
A. Yes, sir.
Witness stood aside.
E. D. CLARY,
a witness called on behalf of the defendant, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Haw:
Q. Are you Mr. E. D. Clary!
A. Yes, sir.
Q. What is your position with P. L. Farmer, Incorporated Y
A. Vice-President and General Manager.
page 154 ~ Q. How long have you worked for P. L.
Farmer!
A. About eighteen years.
Q. How long have you been vice-president of the corporation¥

A. Since January 1, 1936.
Q. That was after :M:r. Farmer's death Y
..A.. Yes, sir.
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E. D. Clary.
Q. As the general manager what are your duties there?
A. Well, I have charge of buying and selling, hiring men,
just all kinds of office work in general.
Q. Are you in charge of the operation of the business itself!
A. Yes, sir.
Q. I mean the delivery of the stuff and everything else Y
A. Yes, sir.
Q. How many times has Elijah Christian worked for you Y
A. This is the second time.
Q. How long did he work there before T
A. I think about a year or year and a half.
Q. Do you consider him a competent driver Y
A. Yes; he is better than the average.
Q. Do you consider him a reliable man?
A. Yes, sir, very reliable.
Q. In the business you do the drivers collect
page 155 ~ as well as deliver, do they noU
A. Yes, sir.
Q. Is there any order either standing or actual or general
given by you in regard to the operation of these dump trucks?
A. Yes, sir, we always caution them how to drive them and,
of course, for a while before we let them drive we send them
with a driver that really knows how to operate. them so that
he will learn without putting him on there-in other words,
hire anybody and try to let him drive the first day.
Q. Are they authorized or permitted to move that truck
around whHe the body is hoisted or not?
A. No, sir, positively not.
Q. Mr. Clary, you have been on the scene of this accident,
have you not t
A. Yes, sir.
Q. Did you go there to make some measurements yourself?
A. Yes, sir.
Q. Without g·oing into the ·question of measurements, I
will ask you to state whether or not for the delivery of coal
to the opening in that coal house from the high dump truck
if the location of the truck would be over or on or upon or
near the cesspool?
A. Not having the truck there but from the
page 156 } measurements I made I don't see how in the world
the truck could make a delivery without being on
top of the ces~pool, the right rear wheel backing up to it.

P. L. Farmer, Inc., v. Nicholas 'S. Clmi.no, Adm."r.

12t

E. D. Clary.

'Q. Did yon make any measurements of the width of that
truck?
A. Yes, sir.
Q. Have yon got them with yon i
A. No, sir. ·The truck is out there if you want to measure
it. It is 7 feet wide; I remember. some of the measurements..
Mr. Haw: It may save some time, I set these measure·ments down as Mr. Clary got them. Is there any objection
to using this? It can be verified.
Mr. Williams: If yon set them down as he told yon, I don't
think it is any objection to it.

By Mr. Haw:
Q. You say about 7 feet. Is that from outside of tires to
,outside?
A. Yes, sir, 7 feet 1 inch.
Q. Now the di:fference from the inside of the tires was
what, do you recall?
A. Inside to inside f
Q. Yes.
A. I think 3 feet 6.
Q. That is right. And the distance from the
page 157 ~ center between the tires was how many ·feet, do
yon recall?
A. I think 5 feet 6.
Q. 5 feet 5; you are pretty close, you have got a pretty
_good memory.. Now from outside to outside of that truck was
7 feet 1 inch. That would make one-half of the distance approximately 3 feet 6 inches 1
A. Yes, sir, from the middle.
·Q. With the·truck standing in front of the opening in the
position to dump the coal there wonid have been 3 feet 6
inches .of it .on the Tight-hand .side of the truck out tow.ards
where the cesspool was. W onld that have br.o!llght it on top
·-Of the cesspool?
A. Yes, sir, I think it would from the measu1l'ements.
Q. From your expedence in handling :eoal trucks .and high
,dump trucks could this truek have-when it got on top of
the cesspool was it in proper po~ition to dump coal ia that
window?
A. Yes, sir, exactly.
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E. D~ Clary.
CROSS EXAMINATION..

By Mr. Williams :
Q. Mr. Clar,y, wasn't it a fact that your office wa:s advisedl
at the time yotr a;ll called up Mrs. Cimino to find out if they
were ready to receive the coal that this cesspool was
there?
page 158 ~ 4. No, sir.
Q. Did sh~ talk to yw t
A. WhoY
Q.. Mrs.. Cimino..
A. No, sir, I haven't talked to heir..
Q. You didn't receive the call 7
A. No, sir.
Q. And you do1ll 't know what transpired through the clerk
er whoever received it?
A. No, sir.
Q. Who is the receiver of the calls °l.
A. My wife was on that call.
Q. ·was that the lady out here!
A. Yes, sir.
Q. Isn't it a fact you had been advised ever since the installa:tictn of that cesspool and that it had been previously
delivered by virtue of chutes at that particular point?
A. No, sir. The first time I had known about the cesspool
was when they called me. If I had known it was there, they
never would have gotten my truck over it.
Q. You said this boy Christian had driven for you for
how long1
A. He had worked for me about a year and a half.
Q. I didn't ask you that. I said actually drivpage 159 ~ ing for· you. Isn't it a fact he never drove for
you beforet
A. He had driven on several occasions when some of the
boys were out.
·
Q. Didn't you tell Judge Snead upstairs that boy had
driven only once 7
A. I don't remember telling him only once. I might have
said-he has driven several times when one of the boys was
out sick.
Q. I am asking you isn't it a fact-do you deny telling the
fact he had only driven once t
A. No, sir; I don't remember just how many times.
Q. You don't deny it Y Now do you deny that your office
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E. D. Clary.
was advised before they started over there with the coal on
this particular occasion when they called up that there was a
cesspool and for the boys to watch out for it?
.A. I never heard a thing in the world about a cesspool.
Q. Why is it that they are instructed not to move the truck
while the body is hoisted 1
A. Well, common sense would tell you it is more dangerous to move them while they are up in the air. If it happened to run over any object it would make it more liable to
turn over and it might twist the truck, too, at times.
Q. Might twist the truck Y
A. I never have known it to do it.
Q. But it might?
·
page 16() ~ .A. I said it could be if it was any obstacle
there like a big log if it ran over it or even on a
hillside. We cross a lot of all~ys in Richmond awfuly onesided.
Q. Or over a little ditch with it hoisted high it is dangerous, isn't it T
A. Well, it would be more dangerous than on the flat, but
I wouldn'tQ. The reason of it is that it is top-heavy with the body
high and that is why it isn't moved uplifted 1
A. Tba t is right.
Q. Isn't it a fact that at the time and immediately after
this you called :M:r. Cimino up and wanted to repair the cesspool 1
A. No, sir.
Q. You deny that?
.k. I deny that. He called me and asked me to repair it.
Q. You deny that you offered to repair it and sent over
there to repair it and he wouldn't let you repair iU
A. I haven't got anybody to repair a cesspool.
RE-DIRECT EXAMINATION.
By Mr. Haw:
Q. Did you send anybody?
A. I sent a boy up there to see the cesspool to
page 161 ~ see what damage was done. I didn't authorize
him to repair it.
Witness stood aside.
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.
MRS. THELMA CLARY,
-a witness called on behalf of the defendant, being first duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Haw:
Q. Mrs. Clary, you are Thelma Clary, are you Y
A. Yes, sir.
Q. Have you been working at the P. L. Farmer, Incorporated, during the past five or six months?
A. Yes, sir.
Q. Were you working there when the Ciminos sent the
order for the coal?
A.. Yes, sir.
Q. At the time they gave you the order how much coal
did they order 7
A. 4 tons.
Q. Could you send it at that time?
A. We set the order up to be sent at a later date, which
was Thursday, the last Thursday in April.
Q. Who gave you the order? .
A. A lady called.
Q. Do you know who she was 1
A. Mrs. Cimino, I judge.
page 162 t Q. And she ordered 4 tons of coal Y
A. Yes.
Q. And you said you set it up for delivery when f
A. On the last Thursday in April. It rained that day and
I called Mrs. Cimino to see if it would be all right to send it
and she said it was raining and said the trucks had to back
over the pipes leading to a cesspool and that she thought
we better wait. So we automatically set the order up for
the following week and Mrs. Cimino called me on Monday
morning and asked me if I was going to send it. I told her
it was in Monday's orders and I would send it that day if
she would like to, but we weren't busy and we could hold it
over. The reason I said that was that Mrs. Cimino said
that was the day she did her shopping for the store and
she wanted to come in town, but she said it would be perfectly all right, that her father or father-in-law, I don't remember which, would take care of it and.,pay the driver. So
we decided to send it out that clay with her permission.
Q. What did she tell you about the pipes or cesspool?
A. ·well, the day I called it was raining and she said that
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Mrs.. Thelma Cla,ry.
we better not send it that day .because the truck-had to back
cover the pipes leading to the cesspool and that she was afraid
the truck probably would break the pipes.
page 163 ~ Q. Did she tell you where the cesspool was?
A. No, sir. The only mention she made of· the
,cesspool she said it had to pass over the pipes leading to the
.cesspool.
Q. Did you understand from her conver.sat.ion-Mr. Williams: Ask her what she said.
By Mr. Haw:
Q. Did you understand from her conversation and her
-statement that the truck would have to go over the pipes in
backing up to deliver the eoal?
A. Yes, sir.
Q. Did you understand tbat the truck would go anywhere
near the cesspool Y
A. No, sir. The pipe'S was what was spoken of. The only
mention 0£ the cesspool was she mentioned the pipes leading
to the cesspool.
Q. But didn't give the location of the cesspoolY
A. No, sir..
Q. She didn't tell you where it was, whether front, back
or what?
A. No, sir.
CROSS EXAMINATION.
By Mr. Williams :
Q. Now, Mrs. Clary, did you send this card to Mr. and Mrs.
Cimino on April 22, 1944 7
A. I expect I did. (Examines card) That is right.
Q. And is this the order that you made out for
page 164 } the delivery on May 1st?
A. Yes., sir.
Q. And who is the driver on that order Y
A. Elijah Christian.
Q. Now you do remember that she told you about the pipes
and the cesspool Y
A. No, sir, she told me about the pipes leading to the cesspool. She told me nothing about tl1e cesspool.
Q. That the ground would be wet by the rain, is that right?
A. That day it was raining and I called her. We always
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N .. s. . Cimino..
call ou:r customers when it is- raining be<3ause we try not to
get stuck or tear thei:r·property in any man~r..
Note: Card filed and marked Flaintiff's Exhibit No. 3 anct
erder filed and marked Plaintiff's. Exhibit No. 4..
Witness stood aside ..
Mr .. Haw: . The· defendant re·stffi
page 165}

N. S. CIMINO,
'being recalled in rebuttal, testified ag follows:::
DIRECT EXA.MIN.ATION..

By Mr. Williams:

Q. Mr. Cimino, did you see the. w11eel track that has been
stated by the officer was there leading fl'om the Warwick:
Road over to the <:!esspool f
A. Yes, I did.
Q. Would you state to His Honor just what happened on
that cesspool that truck went into ..
A. The track of' the right wheel went to the opposite end
from the store, rig·ht near the wall.. That is where it went,.
the farthest point from the store.
Q. Now the farthest point from your store would be in
the direction of the farthest corner to the store that is there
44 feet that you have on this blue map here?
A. That is right. May I state that is what left me under
the impression they were trying to straddle ~he cesspool.

Mr. Haw: I move the Court to strike that out.
The Court: Yes, that isn't evidence ..
Witness stood aside.
:Mr. Haw: I want to call the two colorecl boys in reference
to whether anybody told them about the cesspool.
!fr. Williams: I think they have alreadv said
page 166 ~ it. They both denied they had been told. ·
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MRS. MA.RY A. CIMINO,
being recalled in rebutial, testified as follows:

DIRECT EXAMINATION.
By Mr. ·wmiams:
Q. Mrs. Cimino, when you ordered your coal from Mr.
Farmer who did vou talk with Y
A. Mrs. Clary,,"'! believe.
Q. And was anything said with reference to the cesspool f
A. Yes, sir.
Q. ·what was iU
A. Not that day. The day I called for the coal I just ordered my coa), but the following day she called and told measked me-it bad been raining and was there any danger of
the truck getting stuck.
Q. What did you tell herY
A. I told her yes, there was.
Q. .And what did you say?
A. I said the cesspool-because I had the cesspool right
there.
Q. Was anything said as to the pipes leading to the cesspool; do you remember that f
page 167,, ~ A. Yes, I believe I mentioned that, too.
Q. Now I don't know whether you said it or
not, but can you state whether or not Christian was cautioned
as to the cesspool by you?
Mr. Haw: She has testified once to that.
Mr. Williams: I think she did. There is no use going over
that.

CROSS EXAMINATION.
By Mr. Haw:
Q. Mrs. Cimino, when Mrs. Clary asked yon if it was too
wet to come out there tlrnt day it is a fact you told her, is it
not, that it was too wet because they would have to drive
over the pipes that led to the cesspooU
A .. It had been raining, yes.
Q. You said they had to drive over the pipes that led to
the cesspool?
A. That is right.
Witness stood aside.
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Elijah Christian ( Colo·red).

Aitbrey Cosby ( Colored).

Mr. Haw: I would like to recall Elijah Christian for one
question.
page 168

~

ELIJAH CHRISTIAN (Colored),
being recalled for further examination, testified

as follows:
DIRECT EXAMINATION.
By Mr. Haw:
Q. Elijah, did that old gentleman, Mr. Cimino., the grandfather of the little boy, say anything to you about the cesspool!
A. No, sir.
CROSS EXAMINATION.
Bv Mr. Williams:
•Q. Did Mrs. Clary tell you about the pipes or tbe cesspool?
A. No, sir, she didn't tell me nothing about them.
Q. She didn't say anything to you about it at all Y
A. No, sir.
,
Mr. Haw: The coal was to be delivered some days after
it was wet. It was dry when they went there.
Mr. Williams : I don't think this is the proper time to
argue the case. I think your remarks are untimely and I ask
they be stricken from the record.
·witness stood aside.
·page 169 ~
AUBREY COSBY (Colored),
·
being recalled for further examination, testified
as follows:
DIRECT EXA.MINATIO~.
By Mr. Haw:
Q. Did you see old Mr. Cimino that day?
A. Yes, sir.
Q. Did he say anything to you about the cesspool Y
A. No, sir, he didn't.
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Aubrey Cosby (Colored).
·Q. Did anybody that day mention anything to you except
-where the pipes weref
A. No_, sir..
Q. And those were the only things mentioned?
A. Yes, sir, the only thing.
Q. Did Mr. Cimino .speak of those or Mrs. Cimino!
A. Mrs. Cimino.
CROSS EXAMINATION..
By Mr. Williams:
Q. Did Mrs. Clary tell you about the pipes and cesspool T
A. She didn't tell us about any cesspool
Q. Did she tell you about the pipes?
A. Yes., sir. · I don't think she knew anything about the
eesspool herself~
By Mr. Haw-:
Q. You say you knew T
A. I said I didn't think Mrs. Clary knew anything about the cesspool was there.
·
page 170 }

By Mr. Williams:
Q. What is the cesspool we hav<~ been talking about? Do
you know the purpose of itT
A. What is a cesspool!
Q. Yes.
A. Yes, sir.
Q. What is it?
A. Something running from the toilet. Is that right 7
Mr. Williams: So it is.
Witness stood aside.
Mr. Haw: That is all the evidence.
Note : The jury were taken outside to view the truck in
-question and were then taken to view the scene of the accident.
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page 171 ~ OBJECTIONS TO INSTRUCTIONS.
Mr. Williams: The plaintiff. objects and excepts. to the
JJefusal of No. 4 because the instruction states the law of the
ease and is applicable thereto.
The plaintiff objects and excepts to the giving of Instruction '' C '' on· behalf of the defendant because the instruction
singles out a part of the evidence and includes it in the instruction; that the admitted evidence by the defendant in this.
ease is that the operation of the truck hoisted was a dangerous.
instrumentality an<il. it should not be moved under those cireumstances and this instruction leaves out of consideration
if the jury believe the driver was operating the truck in this
dangerous position that the defendant would then be liable
for all of the consequences of his negligent act whether or
not they knew Ralph Cimino was in a place of danger or
was in the yard.
Likewise the instruction does this, that if the jury believe
the driver was backing his truck backwards and forward~
for the purpose of dumping the coal in the coal house whf)n
Ralph was in his own h~me,. there was no obligation on the.
part of the driver to anticipate that he would leave the house
and place himself in a place of danger. There is no evidence
in this case that he had placed himself in a dangerous position. All the evidence of his position was 12 f ee:t.
page 172 ~ from the cesspool, which would be a reasonable
distance for him to keep and even if the driver
did not know he was there and negligently ran his truck into
the cesspool he would likewise be liable for the consequences
of his negligence act.
.
The plaintiff objects and excepts to the giving of Instrnction "F" because it leaves out of consideration the dangerous
act in moving a hoisted truck over rough ground and there is
no evidence to contradict the positive proof in this case tliat
it was rough ground over which he was moving his truck.
The plaintiff objects and excepts to the giving of Instruction '' G'' because the instruction is not the law of the case
because it assumes a premise contrary to the admission of
the defendant's agents who knew the cesspool was there and
the pipes leading to the cesspoo] and this instruction would
be contrary to the evidence.
The plaintiff objects and excepts to the giving of Instruction ''Y'' because the instruction is not the law of the case
and is misleading and confusing to the jury and is contrary
to the evidence and means the position taken in the instruction is one of approbating and reprobating-, that the defendant's agents operating·, moving and directing the movement

P. L. Farmer, Inc., v. Nicholas S. Cimino, Adm'r.

131

of the truck deny it was hoisted until after it bad stopped on
the cesspool. If that be so, this instruction is
page 173 ~ then misleading and confusing to the jury and it
is not a fact for the reason that five reputable
witnesses testified to its movement at its heig·ht and after it
had turned over two others testified as to it being up the
limit, whereas the driver and operator of it say after be
stopped on top of the cesspool he went around and checked it
and then only ran it up a short distance, didn't run it up the
limit. So the physical facts diRtort the case of the defendant
and make it contrary to the evidence.
The plaintiff objects and excepts to Instruction '' Z" for
the reason that with a negligent operation of the truck the
defendant would be liable for.all the probable consequences,
whether he anticipated the specific injury or not, for such is
said in the case of Price v. R'll,rion, 155 Va. 229, where one
child pusµed another in front of the moving car and the only
evidence there was that a considerable time before this lady
had seen the children alongside the road, and that is not as
strong a case for the refusal of the instruction as the facts
in the instant case, on the child's property where the driver
had seen llim before, where there was a lookout and men engaged in directing· the movement of the truck and seeing all
sides and the indisputable evidence of the fact of the child
being some 10 to 12 feet from the truck which was a safe
place and visible to all.
The plaintiff objects and excepts to the refusal
page 174 ~ of Instruction 4-B because the instruction states
the law of the case and is applicable tl1ereto.
The plaintiff further objects and excepts to the giving of
any instruction with a finding for the defendant on the ground
that it would be without evidence to support it, that there has
been no evidence in the record which would support such finding, starting with the knowledge of the office of the cesspool
an.cl pipes and the previous deliveries, with knowledge of several deliveries by chute, coupled with the fact with an inexperienced helper that gets on the truck and operates it over
the protest and upon the warning of the number of people
who warned him of the dangers under which he operates it
in a grossly negligent manner that day overheaded, and for
that reason there is not a scintilla of evidence in the record to
support a :finding for the defendant.
Mr. Haw: The defendant, through its attorney, objects
nnd excepts to the action of the Court in refusing Instructions
'' D '' and '' E' '. In Instruction '' D'' the Court was requested
to submit to the jury the question as to whether or not the
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infant, Ralph Cimino., was capable -of contributory negligence.
Under the decision in the case of Ca-rlton v. Martin, 160 Ya.
149., and the numerous cases therein cited, on
page 175 ~ page 155 the Court has repeatedly held that the
question as to the -rapability of an infant is a
matter to be submitted to the jury. The Court having refused to submit this question to the jury bas erred.
Instruction '' E" would place before the jury the decision
as to whether or not Ralph S. Cimino was guilty of negligence
which sufficiently contributed to cause the injury. The evidence in the case was that Ralph Cimino was a boy of 11
years and 11 months of age, that he was of average intellig·ence and his mother testified that she had on numerous occasions warned hlm as to the danger of .going near to motor
vehicles and had done everything she could to inform him
as to their danger. In spite of this the iilfant, who was only
two years :approximately below the .age he could be presumed
to be capable of contributory negligence, went near to the
truck that turned over and killed him. Under the circumstances and facts presented in the ;case this instruction should
have been given.
Instruction '' X'' would have allowed the jury to pass upon
the question :as to whether or not there could be any negligence imputed to the defendant where the truck was standing
on the cesspool at the time it broke through and turned over.
The defendant was entitled to this instruction because the
·evidence in the ca·s·e showed that 1:1ot one witness who testified
on behalf of the plaintiff that the truck had been
page 176 ~ operated with the body up had seen the truck
witlain :five minutes ·of the aceident ·and the evidence ·of the defendant was that the truck at the time of the
accident had been ·oper.ated to the cesspool with ithe body
down, that after it reached that 1point and it was standing
still the body was raised, at which time it broke through the
cesspool. Under those conditions the jury should have been
instructed that the ,neg1igence aHeged by the plaintiff in his
·evidence ·occurring some five mitnutes before the accident happened would not ·constitute any proximate cause of the injury
complained. ·of.
[nstructi0n ''I''. The evidence in this case, and which
would certainly -ap.pear by a view which the ju.ry had ,of the
premises, was that the cesspool was placed directlv in frollt
of the opening provided for the delivery of coal to the coal
house. The evidence was further that for some thTee vears
the defendant has been delivering· coal ~y dump truck to
that same ,coal house and .further the ·evidence was that in

P. L. Farmer, Inc., -v. Nicholas ~S. '(juriino, Adm'r.

133

iorder for the truck to properly deliver coal into the opening
:it was necessary for it to be .standing upon O.JZ actually at the
.cesspool Under these circumstances the Court has erred in
Tefusing this instruction.
.
Refer.ring to the Instructions ge.nerally given by the Court
in which the Court st.ruck out the word "sole'' in relation
to proximate cause after the refusal of the in.page 177 } struction on contributory neg:ligence-1 the defendant by counsel excepts for the reason that the
--contributory negligence instruction should have been given.
QounseI for the defendant objects and exeepts to the amendment to Instruction '' F'' given at the request ,of the defend.ant in which the Court substituted in place of the words "on
Ralph S. Cimino'' the words '' and the causing of injurv Lo
.someone.'! The evidence in this case showed that there "'was
no one else present on the yard at the time .and therefore no
-0ne else could have been possibly injured except the said Ralph
.S. Cimino and inasmuch as the suit is for his injury and death
the instruction should 1·efer to him alone.
The amendment to Instruction ''Y'' given on behalf .of the
defendant is excepted to for the reason that the instruction
.as drawn properly instructed the jury that t.he movement
of the truck before it reached the cesspool did not constitute
.actionable negHgence if the jury believed that the truck had
-0ome to a stop and while standing on the cesspool broke
through. The amendment as insert()d by the Court destroyed
the value of the instruction in putting this question fairly up
to the .jury.
The defendant, by its attorney, objects and excepts to the
Court's action in giving the .following instructions on behalf
of the plaintiff :
No. 1. This instruction so far as it refers to
a competent operator is improper because the evidence is that Elijah Christian was a competent operator and
there is no evidence to the contrary. In addition to that,
there is no evidence to show that the accident and death of the
plaintiff's decedent was the result of any incompetency .on
the part of the operator of the truck Rince the evidence of all
persons who saw the truck at the time of its turning over say
that it was standing still upon the cesspool and broke through
it, which could not have been attributed to any incompetency
on the part of the driver of the truck.
No. 2. For the reason that there is no evidence -that the
defendant or its servants were advised that it was dangerous
to operate the truck over the cesspool. TJ1e only evidence
is of the plaintiff that they were advised where the cess-poril
page 178 }-
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-was. Further., the evidence shows that the only proper place,
for the delivery of the coal to the. coal house was with the
truck placea in~ upon, o.n 011 near to the cesspool.
No. 3. This instruction overlooks. the question that the
cl.efendant's operator of the truck was chargeable only with
foreseeing what might be the natural and probable sequence:
and consequences of his acts in opera ting the truck and this.
])Uts him in the position Qf having to taker.are of unforeseen.
and unknown dangers, if any existed..
page 179 ~ No. 4. This instruction iS- faulty in that it all0ws. the jury to consider the operation of the,
tmck with the dump body up when the undisputed facts in.
the case are that the operation of the dump truck with the:
body up had nothing whatsoever to do with the accident as
the truck had come to a stop and was not being driven either
forward ~r backward at the time it broke through the cess-·
pool ..
NQ. 7~ This instruction is faulty in that it assumes that
it was negligent for the truck to· be stopped on top of the:
eesspeol and further assumes that the drive:rr of the truck
knew the exact outline of the cesspool and that it was the:
top of the cesspool. Also this instruction ignores the well
settled principle of law that evrm. though the matters which
the Court termed negligent in the instrnction did exist, that
the defendant would not be chargeable with the result of
such negligence unless. be knew or should have known of the:
proximity of the child to the cesspool ancl unless he conld
have foreseen that the killing of the child would be the natural
and probable cQnsequence of his act.
No. 8. This instruction is improper for the reason that
the evidence shows that the only time as far as any witness
testified that the driv~r or ·the employees of the defendant
saw the infant Ralph Cimino before he was injured was when
he came from school and went into the store. There is no
evidence that any of these employees of the depage 180 ~ fendant ever saw Ralph Cimino after that time
and, the refore, there was certainly no requirement that the employees of the defendant should keep a lookout for someone whom as far as they knew was in the honse
with his mother and aunt, and far removed from anv po8sible danger.,
..
Note: The Court gave the followiug oral instruction to
the jnry:
'' Gentlemen, there was introduced here yesterday testimony to show Elijah Christian, the driver of this truck, had
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an operator's license, but did not have a chauffeu·r's license.
The evidence in regard to the chauffeur's ]icense is immaterial in this case and I am instructing you not to consider
that in arriving· at a verdict in the case, the fact he did not
have a chauffeur's license.''

CERTIFICATE.
page 181 r
I, Walter N. Perdue, Clerk of the Circuit Court of the
County of Chesterfield, in the State of Virginia., do hereby
certify that the foregoing is a true transcript of the pleadings,
evidence and record in the above-styled case, wherein Nicholas
S. Cimino, Administrator of Estate of Ralph S. Cimino, deceased, is the plaintiff, and P. L. Farmer, Incorporated, is
the defendant, and that the said plaintiff had due notice of
the intention of the defendant to apply for the said transcript.
"\¥ALTER N. PERDUE,
Clerk of the Circuit Court of Chesterfield
County, Virginia.
page 182 ~ Virginia :
In the Circuit Court of Chesterfield County.
Nicholas S. Cimino, Administrator of the Estate of Ralph S.
Cimino., deceased, Plaintiff
v.
.
P .. L. Farmer, Incorpomtecl, Defendant
CERTIFICATE.
I, J. G. Jefferson, Jr., Judge of the Circuit Court of Chesterfield County, Virginia, who presided over the trial of the
action entitled '' Nicholas S. Cimino, Administrator of the
Estate of Ralph S. Cimino, Deceased," plaintiff, versus, P. L.
Farmer, Incorporatecl, defendant, on November 2nd, 3nd and
4th, 1944, and in which final judgment was entered on November 26, 1945, do certify:
1. That the foregoing origfoal of ''Stenographer's transcript" marked for identification "Transcript A. C. ,v." is a
true and correct copy and report of the evidence which was
either offered or introduced at said trial; of all of the incidents of said trial and of all motions, objections and exceptions of the respective parties at said trial.
2. That the annexed instructions Nos. 1-2-3-5-6-7 and 8
and Nos. A-B-C-F-G-Y and Z were given by the court. These
instructions are initialed by the court for identification.
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3. That the annexed offered instructions Nos. 4 and 4B and
Nos. D-E-I and X were refused bv the Court. These instructions are initialed bv the Court for identification.
4. That the ·objections and exceptions to the
page 183 ~ instructions given, refused or amended by the
Court are set out in Stenographer's Transcript
at pages 141 to 150 both inclusive.
5. The original exhibits introduced in evidence as shown
by the "Stenographer's Transcript"· have been initialed by
me for identification and are as follows:
a. Plaintiff's Exhibit.
No. 1-A plan of Cimino property by Williams.
No. 2-Certificate of qualifiqation on estate of Ralph S.
Cimino.
No. 3-Copy of P. L. Farmer post card.
No. 4-Delivery Ticket order.
b. Defendant Exhibit ''A".
M:ap of Chas. H. Fleet.
All of said original exhibits may be transmitted to the
Supreme Court of Appeals as a part of this record in lieu of
certified copies.
I do further certify that Counsel for the plai~tiff had reasonable notice in writing from Counsel for the defendant of
tile time and place .when the aforesaid "Stenographic Transcript'', Instructions and exhibits would be tendered with this
Certificate to the undersigned for signature and authentifi.cation, and that said "Stenographer's Transcript", "Instructions" and "Exhibit" were tendered to me on the 14th day
of January, 1946, within less than sixty days after the entry
of final judgment in this action.
The "Stenographer's 'l'ranscript'' of the evidence and of
the incidents of the trial together with the Instructions and
Exhibits aforesaid are hereby made a part of the record in
this proceeding.
Given under my hand and seal on this 14 day of January,
1946.
J. G. JEFFERSON, JR., (Seal)
Judge of the Circuit Court of the County.
Chesterfield.
A Copy-Teste :
l\f. B. WATTS, C. C.
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