








Record No. 4195

VIRGINIA:

In the Clerk’s Office of the Supreme Court of Appeals held at
the Supreme Court of Appeals Building in the City of Richmond
on Wednesday the 22nd day of July, 1953.

JAMES E. CARY, SR., ADMINISTRATOR. &C.,
Plaintiff in Error,

against

HOTEL RUEGER, INCORPORATED, &C.,_ET AL, et
Defendants in Error. <o

tor of the estate of Homer Robert Cary
error has been awarded by one of the Jusi
Court of Appeals of Virginia to a judgmen
Equity Court of the City of Richmond,
f January, 1953, in a certain motio
pending wherein James E. Cary, Sr.,
er Robert Cary, deceased, w.
rated, &c., et al., were defe
one for him, shall enter

Clerk of the said Law
Hundred Dollars, condit]

by
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Supreme Court of Appeals of Virginia

RECORD
page 1 | Filed in the Clerk’s Office the 16 day of July, 1952.

Teste:
Luther Libby, Jr., Clerk.
Allen L., Lucy, D. C.

MOTION FOR JUDGMENT :
page 2 2. That the plaintiff’s decedent, Homer Robert

Cary, was on the day, month and year aforesaid, stay-
ing overnight at the hotel of said defendant, Hotel Rueger, In-
corporated, hereinafter sometimes referred to as “Hotel”, in Rich-
mond, Virginia, he having registered as a paying guest.

3. That on the night or early morning of said day, whilst plain-
tiff’'s decedent, Homer Robert Cary, was riding on the elevator in
said hotel as a guest, with one of the said hotel’s servants and em-
ployees, namely a bell boy known as George R. Frazier, Jr., the
said George R. Frazier, Jr., while acting within the scope of his
employment as bell boy, did then and there unlawfully, carelessly
and negligently assault, injure and wound plaintiff’s decedent by
means of a bullet fired from a certain .25 caliber automatic pistol,
held by and in the possession of the said George R. Frazier, Jr.,
causing the plaintiff’s decedent to, from said wounds so inflicted,
immediately thereafter die.

page 10 | GROUNDS OF DEFENSE

3. Defendants deny that a bellboy known as George R. Frazier,
Jr., was acting within the scope of his employment as a servant or
employee of Hotel Rueger, Incorporated, at the time and place
complained of.
page 12 }

Received and Filed August 4, 1952.

Teste:
Luther Libby, Jr., Clerk
By Allen L. Lucy, D. C.

page 23 }
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VIRGINIA:

In the Law and Equity Court of the City of Richmond, Part
- Two, the 29th day of January 1953 '

* *® * * %

This day came the plaintiff and defendant, by counsel, and there-
upon came a jury, to-wit: Leslie E. Davis, Mrs. Helene S. Brooks,
Edgar H. Collins, Miss Gladys M. Adkins, Hampton M. Rexrode,
Charles H. Whitlock, Jr., and David L. Avery, who were sworn
well and truly to try the issue joined in this case and having heard
the evidence and arguments of counsel, were sent out of Court to
consult of a verdict and after some time returned into Court with a
verdict in the words following, to-wit: “We, the jury, on the issue
joined find for the defendants.”

Thereupon the plaintiff, by counsel, moved the Court to set
aside the verdict of the jury because of misdirection by the Court
and also because it is contrary to the law and the evidence and
without evidence to support it, upon the ground that the bellboy
was engaged in performing a service for which he was employed
at the time the shot was fired and the fact that the argument may
or may not have arisen over something foreign to the service has
nothing to do with the case; which motion the Court overruled.

Therefore, it is considered by the Court that the plaintiff take
nothing by his bill, but that the defendant go thereof without day
and recover against the plaintiff his costs by him about his defense
in this behalf expended.

To all of which actions of the Court the plaintiff, by counsel,
excepted and objected.
page 24 |

* * * * *

ASSIGNMENT OF ERROR

The Court erred in striking out the evidence offered on behalf
of the plaintiff because the uncontradicted evidence showed that
the bellboy, at the time he shot Homer R. Cary, was engaged in
performing a service for the defendant which he was employed to
perform and which was within the ordinary course of the defend-
ant’s business and within the scope of the authority of the’ bellboy

Geo. E. Allen,
(Allen, Allen, Allen & Allen)

* * * * *

Received and Filed March 10, 1953.
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Teste:
E. G. Earle, Jr., D. C.

* * L] *

- MR. ALLEN, SR: May it please Your Honor, we
page 2 } would like to offer the statement in the stipulation in
regard to John D. Hunter, the other bellboy.

THE COURT: All right, sir.

(The following stipulation was then read to the jury:)

“It is hereby stipulated by and between the attorneys for the
plaintiff and the attorneys for the defendant that the witness, John
Hunter, is out of this State and that the following statement of John
Hunter, made to Detective Sergeants Brown, Ford and Withers, on
July 22, 1951, relating to the shooting of Homer R. Cary, in the
elevator of Hotel Rueger, may be read to the jury to have the same
force and effect as if taken as a deposition, after due notice, to wit:-

page 34 “CITY OF RICHMOND
July 22nd, 1951

“I, John Hunter, residing at 215 W. Leigh Street do willingly
" and voluntarily make the following statement to Det. Sgts. C. L.
Brown, A. L. Ford and A. R. Withers, relative to the shooting of
one Homer R. Cary, which occurred in elevator Hotel Rueger about
3:05 A. M. July 22nd, 1951. :
“I got a call to go to Room 120 about 2:55 A. M. and a white
man in that room said I owed him some money. I told him that
I did not owe him any money, that it might be No. 11; that it
was two of us on duty. He then said, “Where is the other boy” and I
told him the other boy was downstairs. He said, “We will go
"downstairs and see the other boy” and we got on' the elevator and
went downstairs. George (No. 11 Bellboy) was on the first floor
with an ice bucket in his hand and said he was going to 8th floor
to carry ice. Two boys (they are brothers but I do not know their
names) George and myself got on the elevator and was going up
to the 8th floor. These two fellows told George he owed them
some money and it was going to be a fight if he did pay them the
money. George said “make it light on yourself” and
page 4 } jumped back and pulled out a pistol and shot one time.
He had stopped the elevator at the 8th floor before
. the shooting. I ran down the steps to the first floor. I told the Desk
Clerk right away that George had shot a man on the elevator. In
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the meantime the boy who was not shot ran the elevator to the 1st
floor and he said, “the bellboy had shot his brother”. I helped take
the wounded man from the elevator and layed him in lobby floor.
I could see that he was apparently shot in the left eye. I don’t
know where George went, but later saw him on the first floor.

“T have carefully read the foregoing statement and same is true
to the best of my knowledge and belief.

/s/ John Hunter”

GEORGE R. FRAZIER,
page 5 | called as a witness by and on behalf of the plaintiff,
being first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. ALLEN, SR:

Q. George, will you state your name, please, sir?

A. George R. Frazier, Jr.

Q.. How old are you, George?

A. Twenty-three.

Q. Were you working at the Rueger Hotel in July, 1951, when
young Homer Cary was shot?

A. Yes, sir, I was.

Q. A little louder, please. .

A. Yes, sir, I was.

Q. You were working there. How long had you been working
there?

A. As near as I can remember, it was somewhere between one
and two months.

Q. Had you worked there before that?

A. Yes, sir, T had.

Q. How long had you worked before?

A. I can't say exactly how long it was.

Q. All together, approximately how long had you
page 6 } worked there?
A. Well, three of four months, I guess.

Q. What kind of work were you doing? What was your job
there? ‘

A. Bellboy.

Q. Well, what were the duties of the bellboy, that is, what did
a bellboy do?

A. Well, he answered calls to service the different rooms, take
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bags up to the rocoms, bring them down, or whatever was necessary

to be done.

Take ice to the rooms?

Yes, sir.

And water, and so forth?

Well, they had water in the rooms.

Take ice?

Yes, sir.

Did you operate the elevator in performing those duties?

When I was on at nights.

Were you on the night that this boy got shot?
A. Yes, sir.

7 L Q. Well, tell us in your own words what happened.

A. What happened—

Q. Yes, what happened. You were on as a bellboy that night?

A. That’s right.

Q. Well, tell us when you first saw this young man that was shot

CPrOPO>0O»0

E:
(¢

~ and where he was— when you first saw him that night?
| A. As near as I remember, the first time I saw him, he was
in his room.
Q. How did you happen to see him in his room?
A. I was answering a call. :
Q. You went to his room to answer a call?
A. That is correct.
Q. Then what did you do?
- A. T answered several calls to the room during that night. I can’t

remember just how many.
Q. Can you remember getting a call also to the eighth floor that
night?
A. Yes, sir.
Q. When you got that call to the eighth floor, what did you do?
A. As near as I can remember, I roomed the gentle-
page 8 } man on the eighth floor—took him to his room—and
he asked me to bring him up some ice later on. So,
after I left his room I went up to the restaurant at Ninth and Broad
Street to get a sandwich, and then when I came back I was ‘going
to deliver his ice, and so on.
Q. You did not deliver his ice immediately, but waited until
you came back?
A. Well, he asked me not to deliver it immediately.
Q. You got the ice down on the first floor?
A. I got the ice out of the basement, brought it up to the first
floor and left it there when I went to get the sandwich. .
Q. When you came back, then, the ice was on the first floor?
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~A. That is correct.

Q. Did you start on up to the eighth ﬂoor with the ice?

A. T had it sitting in the checkroom and when I came in I had
to get it out to deliver it to the eighth floor.

Q. Was this young Cary on the first floor when you started to

take the ice up to the eighth?
page 9 L  A. Yes,sir.
Q. Did you take him on the elevator, on up to the
eighth floor?

A. T asked him to wait there until I got back, but he came on
the elevator anyway when I went on. .

Q. He came on when you went on?

A. That’s right.

Q. Did you take him on up to the eighth floor?

A. 1 stopped at the first floor and asked him to get off and go
to his room and I would see him as soon as I came from the
eighth floor?- ~

Q. But he did not get off?

A. He didn’t get off.

Q. What did he say to you as to why he didn’t get off?

A. He was arguing concerning—said I had some money be—
longing to him and he wanted to get it settled.

Q. How did he happen to go on up to the eighth floor?

A. Just because he wouldn’t get off of the elevator.

Q. What did you say to that?

A. After he wouldn’t get off—
page 10 | Q. What did you say about his going to the eighth
floor?

A. After he wouldn’t-get off, I couldn’t make him get off.

Q. What did you tell him about going to the eighth floor?

A. 1 didn’t tell him anything about going to the eighth floor.

Q. Was the argument concerning the money going on while you
were going up on the elevator?

A. The argument concermng the money was going on the whole
time.

Q. You claimed you did not have the money?

A. I claimed I didn’t have the money, and I still don’t know
anything about the money.

Q. Did you say anything to him ‘about the other bellboy,
Hunter?

A. Well, Hunter was on the elevator there.

Q. Did Hunter take part in the argument, too?

A. Yes, sir. The two Carys were deliberately arguing continu-
ously, and every time I would try to say something to straighten it
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out—I didn’t know what it was all about—Hunter
page 11 } would more or less boost the argument on.
Q. What would Hunter say?

A. He would say if I had the money, to let them have it so they
could get themselves straightened out.

Q. So, that kept on until you got up to the eighth floor?

A. That’s right.

Q. What happened on the eighth floor before you got off the
elevator?

A. What happened on the eighth floor, Hunter was the first one
left the elevator, and when I reached behind me to pick up the
pitchers that I had ice cubes in, that is when Frank Cary, I think is
was, grabbed me by the left arm and Homer Cary threatened and
also cursed at me, which he had already threatened before, and in
the squabble with Frank Cary I was trying to get away from him
to leave the elevator. Prior to that, when Homer Cary threatened
me, he reached in his pocket as if he was reaching for something.

Q. Homer or Frank?

A. Homer. Frank had me by the arm. When he was reaching
for something, I thought it was time for me to do something to

defend myself, with one grabbing me and the other one

page 12 | reaching for his pocket, and I had a small automatic in

my pocket, which I drew and accidentally fired.
You are claiming it was not intentionally fired?
That’s right.
Did you operate the elevator up to the eighth floor?
Yes, sir, T did.
Did the shooting take place before you got off of the elevator?
That’s right; in the elevator.
. After the shooting took place, Hunter went out of the elevator
and went downstairs before you went out and downstairs?

A. Hunter left the elevator just the time the elevator came to
the eighth floor. He jumped off the elevator.

Q. Then, later, you got off?

A. That’s right.

Q. Who ran the elevator back downstairs?

A

Q

OPOPOPO

. I don’t know.
. When you got downstairs, was the elevator down there?
A. Tt was on the first floor.
page 13 } Q. And were the Cary boys down there?
A. Yes, sir.
Q. What was the condition of Homer?
A. He was lying on the floor.
Q. Was he dead then?
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A. No, sir. _
Q. Had not died then? Do you know where the bullet hit him?
A. As near as I can remember, it hit him in the left eye.

MR. ALLEN: That is all.
CROSS EXAMINATION

BY MR. WILLIAMS:

Q. George, you have been-asked a number of questions here
regarding money that the Carys said that you had that belonged
to them, and I think you also said that you had been called up to
their room on several occasions before this final altercation took
place. Under what circumstances did they say that you had money
that belonged to them?

A. It was money that I was supposed to have. I was accused of

takmg two girls up there that they had on some dates.
page 14 | That is the nature of the calls from the room. Each

time they called up, they wanted to know if they could
get someone to cooperate with them and two girls to hustle in the
house.

Q. Had you done that, George?

A. No, I did not. I told them that-was strictly against the rules

‘Q. After you had gone down to the basement, got the bucket of
ice, gone back to the main lobby, and gone up the street to get a
sandwich and had come back, did the Carys again see you when
you came into the hotel?

A. That’s right. They met me in the lobby.

Q. Did they make any accusations at that time?

A. They were still inquiring or accusing me of having the money
belonging to them, money they said I was supposed to have turned
over to them, but I didn’t know anything about it.

Q. What did they say—that you had made a date for one of -

these women and gotten some money?
A. That’s right.
Q. And had not turned it over to them for the
page 15 | woman?
A. That’s right.
Q. Did you deny having any money at that time?
A. That’s right.
Q. Did you tell them that you had to make a call to the eighth
floor?
A. 1did.
Q. Did you say anything to them about waiting?
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A. T asked them to wait in the lobby, and they wouldn’t wait,
and they got on the elevator and, knowing their room was on the
first floor, I asked them to get off and wait, and they refused to
wait.

Q. Did they continue to argue with you and make accusations
on the way up to the eighth floor?

A. Yes, sir.

Q. It was at the elghth floor that one of them grabbed you; is
that right?

A. That’s right.

Q. I believe you stated you had been working at the hotel at
different times for about four months as bellboy; is that correct?

A. Approximately, as near as I can remember.

Q. Had you been given any instructions at the hotel
page 16 | about trafficking in women or whiskey, either?
A. Yes, sir, I had.

Q. What did they tell you?

A. Tt was strictly against the rules of the hotel.

Q. Did you know what would happen to you if you were
caught ever doing that?

A. Well, it was understood that I would be dismissed from the
hotel, and probably punished by the law if I was caught trafficking
in them.

Q. So, you knew under the circumstances that you were never
to traffic in women or whiskey with the guests?

A. That’s right.

* * & *
page 18 | REDIRECT EXAMINATION

BY MR. ALLEN, SR:

Q. George, do you recall their asking you about money or
whiskey? They wanted their money back; you did not have the
whiskey, so they wanted the money back?

page 19 } _A. I don't recall anything about that.
Q. As a matter of fact, they did not give you any

money, did they?

A. No, sir, they did not. '

Q. And you would not have received any money to try to make
any dates with women if they had given it to you?

A. I would not.

Q. You knew you were not supposed to do that?

A. That’s right.
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George R. Frazier

* * * *

Q. The whole argument, all the way up, was about the money
which they claimed you had?

A. That’s right.

Q. And John Hunter was telling you that if you had the money,
to give it to them?

A. That’s right.

% * % *

MR. WILLIAMS: At this point we would like to

page 33 | move the Court to strike the plaintiff’s evidence on the
ground that he has alleged in the notice of motion that

George Frazier was an employee of the defendant hotel at the
time this happened and that this killing, or the act complained of,
took place during the course of his employment or while he was
acting within the scope of his employment. The plaintiff has offered
absolutely no evidence to show that this transaction came up in the
scope of the employment. I think he has to do that, and since he
has no evidence on that, we move the Court to strike the evidence.

*® * * *

THE COURT: I will return to the courtroom and,

page 35 \ after you prove the qualification, I will sustain the

motion to strike.

MR. ALLEN, SR: We except, Your Honor, upon the grounds .

- which we have stated in the argument, namely, that the evidence
shows that George Frazier, when he fired the fatal shot, was in
the service of the defendant, namely, in the course of operating the
elevator, going to the eighth floor to answer a call of a guest on
the eighth floor.

We have agreed that the qualification shall be considered as in.

* % % %

) THE COURT: Ladies and Gentlemen, a motion was
page 36 } made while you were out to strike the evidence and I

have sustained that motion. That means that there is
no evidence before you or me in the case at all. What you have

heard here today has been eliminated. The burden, of course, is -

always on the plaintiff to prove by the evidence that there is
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liability on the part of the defendant. So, with that case, no evi-
dence being in, you will retire and bring in a verdict. I cannot tell
you what verdict to bring in, but I will tell you that should it be for
the plaintiff, I will have to set it aside. So, if you will, retire to ‘your
room and bring in the verdict.

MR. ALLEN, SR: Your Honor, may it be considered that our
exceptions made in your office may be considered as
page 37 | having been made at this time?

THE COURT: Yes, sir. That is perfectly all nght
MR. BUTCHER: Yes, sir.

(The jury retired and, after a time, returned to the courtroom
and rendered the following verdict:)

“We, the jury, on the issue joined, due to the lack of evidence,
are unable to come to any decision.

D. L. Avery, Foreman.”
THE COURT: Well, that is no verdict. Gentlemen, you will have

to go back and bring in a verdict.

A JUROR: Have to bring in a verdict one way or the other?

THE COURT: Yes, sir; one way or the other. If you bring in
one for the plaintiff, I will have to set it aside because there is no
evidence. So, you will have to retire and bring in one for the plain-
tiff or the defendant.

A JUROR: Judge, do I understand we should forget everything
we have heard?

THE COURT: Yes, sir, you should forget everything you have
heard. There is no evidence at all in the case.

page 38 ! ANOTHER JUROR: We don’t have anything to
work on, then?

THE COURT: Nothing at all.
(The jury again retired.)
MR. ALLEN, SR: If Your Honor please, I move that the jury

be allowed to bring in such verdict as they see fit to bring in and
then let Your Honor act and set it aside.



J. E. Cary, Sr., Adm. etc. v. Hotel Rueger, etc. 13

THE COURT: I think that is entirely proper. If they bring in
one, I will set it aside. But they brought in nothing. If they bring
in one for the plaintiff, that is entirely agreeable with me.

MR. ALLEN: Of course, you would set it aside under your
ruling?

THE COURT: Yes, I would set it aside and enter up judgment.
But they have got to bring in something.

MR. ALLEN: Let me make another motion, then, if Your
Honor please. .

I move that Your Honor reverse your ruling to this extent: That

you submit the matter to the jury, go on and conclude the case and

let the jury return a verdict, and if you are still of the

page 39 } opinion that you are now, then set it aside, so that we

will complete the case before we go to the court of

appeals.
THE COURT: The motion is overruled.

MR. ALLEN: We except, if Your Honor please, upon the
ground that the evidence is sufficient to submit the case to the jury:

* * * *

(A recess was taken, during which the jury, not having re-
ported, was recalled to the box.)

THE COURT: In view of the length of time it has taken you
to bring in a verdict of some sort, I thought maybe
page 40 ! there might be some question I could help you with.

A JUROR: I think we would like to know whether
this boy who was killed was a registered guest at the hotel.

THE COURT: Well, the evidence showed—if there were any,
but that has been stricken out—that he was. But you have no
evidence before you.

THE JUROR: Well, I don’t see how you have any case.
THE COURT: You haven't any case, except for a verdict for

the plaintiff or the defendant. You have not heard any ev1dence
at all.
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THE JUROR: How can you give a verdict for either without
evidence?

THE COURT: Without any evidence, naturally, you would
think the only verdict you could give would be for the defendant,
and that is what I sent you out for. Then, for your own benefit,
Mr. Allen, who doesn’t like what I have done, will take up the case
and try to get a writ in the court of appeals with it; but we don’t
have anything to do with that.

(The jury again retired, and after a time returned to the court-
room and rendered the following verdict:)

page 41 |  “We, the jury on the issue joined, find for the de-
fendant.”

* * * *

MR. ALLEN, SR: I think, if Your Honor please, out of an
abundance of precaution, I had better renew the motion.
Now my motion will be to set aside the verdict of the jury be-
. cause of misdirection by the Court, and also because it is contrary
to the law and the evidence and without evidence to support it,
upon the ground that the bellboy was engaged in per-
page 42 | forming a service for which he was employed at the -
time the shot was fired, and that the fact that the
argument may or may not have arisen over something foreign to
the service has nothing to do with-the case.

THE COURT: The motion is overruled You may note an
exception.

MR. ALLEN: We save the point upon the grounds stated.

MR. BUTCHER: I assume judgment will be entered on the
verdict?

THE COURT: Yes, sir.

A Copy—Teste:
H. G. TURNER, C. C.
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