IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5655

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Monday the
15th day of April, 1963.

ROANOKE HOSPITAL ASSOCIATION, TRADING AS
ROANOKE MEMORIAL HOSPITAL,
Plaintiff in Error,
against
JEANE FRANKLIN HAYES,

Defendant in Error.

From the Court of Law and Chancery of the City of Roanoke
Stanford L. Fellers, Judge

Upon the petition of Roanoke Hospital Association, trading
as Roanoke Memorial Hospital, a writ of error and supersedeas is awarded it to a judgment rendered by the Court of
Law and Chancery of the City of Roanoke on the 19th day
of November, ·1962, in a certain motion for judgment thentherein depending wherein Jeane Franklin Hayes was plaintiff and the petitioner was defendant; upon the petitioner, or
some one for it, entering into bond with sufficient security
before the clerk of the said Court of Law and Chancery in
the penalty' of thirty thousand dollars, with condition as the
law directs.
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Filed in the Clerk's Office the 23 day of March, 1962.
Teste:
WALKER R. CARTER, JR., Clerk
LENA TESTERMAN, D. C.
MOTION FOR JUDGMENT.
#10668
The undersigned Plaintiff, JEANE FRANKLIN HAYES,
moves the Court for a judgment against the Defendant, ROANOKE HOSPITAL ASSOCIATION, a Virginia corporation
transacting business under the assumed name of ROANOKE
MEMORIAL HOSPITAL, for the sum of FIFTY THOUSAND DOLLARS ($50,000.00), with interest thereon from
October 7, 1961 until paid, ~together with the cost of this action,
all of which is justly due from the Defendant to the Plaintiff
by reason of the following:
(1) That, during all times 'hereinafter mentioned, the Defendant was (and still is) an eleemosynary corporation
operating a charitable hospital at Belleview and Lake Avenues in the City of Roanoke, Virginia.
(2) That, during all times hereinafter mentioned, the Plaintiff was (and still is) licensed purs~ant to the laws of the Commonwealth of Virginia as a .practical nurse; and that, as a
licensed practical nurse, the Plaintiff was employed directly
by and attended and nursed patients in various hospitals, including the hospital operated by the Defendant.
(3) That on or about October 7, 1961, and for several weeks
prior thereto the Plaintiff· was employed by and did attend
and nurse James Leonard, who w~s a patient. at the hospital
operated by the Defendant;-and that, during this
page 2 r time when she attended and n~rsed Mr. Leonard at
such hospital, the Defe.nda.nt owed the Plaintiff a
duty to exercise ordinary an.d r~a~onable care and caution to
provide the Plaintiff with a s~fe pl_ace to work consistent with
nursing her pa~ient; and that, drt.~i:Jlg the t~e he was a patient
at such hospital, the Defen~ant. owed Mr. Leonard a duty to
exercise· ordinary and reasonable care and caution to provide
him with a safe place to be treated and nursed, notwithstand-
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ing an immunity of the Defendant from liability for failure of
its servants to exercise care towards the said J\!Ir. Leonard as
a patient because he, as a beneficiary of the charitable association, by implied contract assumed the risk of employee
·
negligence.
(4) That, in complete disregard of its duty to exercise ordinary and reasonable care and caution toward the Plaintiff
and Mr. Leonard as aforesaid, the Defendant did carelessly
and negligently permit one Richard Price to remain as a
patient in the hospital room in which Mr. Leonard was also a
patient after it had become evident that Mr. Price was irrationally violent and may inflict bodily injury upon Mr.
Leonard, who was the patient of the Plaintiff and whom the
Plaintiff was obligated to care for and nurse, and upon the
Plaintiff who could not abandon Mr. Leonard notwithstanding
the danger.
(5) T'hat on or about October 7, 1961, while the Plaintiff
was nursing and attending Mr. Leonard in the room jointly
occupied by Mr. Leonard and Mr. Price, Mr. Price became
extremely violent thereby endangering the life, limb, health or
safety of Mr. Leonard; that the Plaintiff was thereby required
to prevent injury to Mr. Leonard by holding ~Ir. Price in his
bed during his violent rage as aforesaid; that in the course of
the Plaintiff, various nurses, physicians, and orderlies subduing Mr. Price and keeping him in bed, the finger of the
Plaintiff was injured in the traction device holding the leg
of Mr. Price; and that this injury to the finger of
page· 3 ~ the Plaintiff was the direct and proximate result of
the negligence of the Defendant toward her by permitting Mr. Price to remain in the hospital room with Mr.
Leonard.
(6) .That as a result of this injury to the finger of the Plaintiff cal.1sed by the negligence of the Defendant toward her,
the Plaintiff suffered a staphylococous infection; that by virtue of this infection the finger of the Plaintiff was amputated by various separate surgical operations; and that, as
a complete result of the injury, the Plaintiff has suffered and
will continue· to suffer excruciating physical and mental pain
and di~comfort, she has incurred and will continue to incur
medical expenses for treating such ~njury and medical and
other expenses incidental to the attempt to lessen the permanent effect physically and m.entally of such injury, and she bas
suffered a loss of wages and ability to earn wages in the future
by virtue of such injury.
(7) That the measure of damages to the Plaintiff resulting
from the negligence of the Defendant toward her as aforesaid
exceed the sum of FIFTY THOUSAND DOLLARS.
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WHEREUPON, by reason of the aforesaid, the Plaintiff
prays for a judgment against the Def~ndant for the sum of
Fifty Thousand Dollars ($50,000.00), with interest thereon
from October 7, 1961 until paid, together with the cost of this
action.
JEANE FRANKLIN HAYES
By RICHARD S. TILLEY
Of Counsel.
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•
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Received and filed April 16, 1962.
PATSY TESTERMAN,
Deputy Clerk.
GROUNDS OF DEFENSE.
For its answer and grounds of defense to the plaintiff's
motion for judgment, the defendant Roanoke Hospital Association comes by counsel and states:
(1) It denies that it is indebted to the plaintiff for the
amount alleged in the motion for judgment or for any other
sum whatever.
(2) The allegation in paragraph (1) of the motion for
judgment is admitted.
(3) The defendant is without sufficient information to admit or deny the allegations in paragraph (2) of the motion
for judgment, but defendant believes such allegations to be
true.
(4) As to paragraph (3) of the motion for judgment, defendant admits that the plaintiff was, on or about October 7,
1961, a private nurse for James Leonard at the hospital
operated by the defendant. Defendant denies that it violated
any of the duties alleged in paragraph (3) of the motion for
judgment.
(5) All allegations in paragraph (4) of the motion for
judgment are denied with this exception: it is admitted that
Richard Price occupied the same hospital room as did plaintiff's patient, James Leonard.
(6) As to paragraph (5) of the motion for judgment, de-
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fendant is without sufficient information to admit or deny
when or how plaintiff was injured, if at all. All allegations
of negligence in paragraph (5) of the motion for judgment
are expressly denied.
page 10 ~
(7) Defendant is without sufficient information
to admit or deny the allegations in paragraph (6)
of the motion for judgment, and defendant calls for strict
proof of each and every such allegation.
(8) The allegations in paragraph (7) of the motion for·
judgment are denied.
(9) In addition to the foregoing admissions and denials,
the defendant states :
(a) The plaintiff cannot maintain this action against the
defendant because of the charitable immunity which the defendant has by being a charitable or eleemosynary institution.
This defense is also set forth in a Special Plea filed contemporaneously herewith by the defendant.
(b) Assuming, but not admitting, that plaintiff was injured
while restraining or helping restrain Richard Price, defendant
alleges that plaintiff was a volunteer in such an undertaking
without having any obligation or duty to so act and without
having been requested by defendant or its agents to so act.
Plaintiff is barred, therefore, from maintaining this action
against defendant.
(c) Defendant denies that it violated any legal duty owed
the plaintiff.
(d) Defendant denies that it was guilty of any of the acts
of negligence alleged in the motion for judgment.
(e) Defendant alleges that the plaintiff's injury (assuming,
but not admitting, that plaintiff was injured in the manner
alleged) was unavoidable insofar as defendant or its agents
were concerned.
(f) Assuming, but not admitting, that defendant was negligent as alleged and is not immune from suit by the plaintiff,
defendant alleges that the said plaintiff was guilty of such
negligence or contributory negligence as will bar her from
recovery in this action.
page 11 }
(10) All allegations in the motion for judgment
not expressly admitted herein are denied.
Respectfully,
ROANOKE HOSPITAL
ASSOCIATION
By WILLIAM B. POFF
Of Counsel.
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Received and filed April16, 1962.
PATSY TESTERMAN
Deputy Clerk.
SPECIAL PLEA OF DEFENDANT.
Comes now the defendant, Roanoke Hospital Association,
by its attorneys, and for its Special Plea states that:
(1) It was chartered as a non-profit corporation, with no
capital stock, under the laws of the Commonwealth of Virginia. It is operated as a charitable hospital and was being
so operated in October, 1961.
(2) Defendant, being a charitable institution (as admitted
in paragraph (1) of the motion for judgment) is immune
from suit by the plaintiff for the ~ause of action alleged.
. (3) Even though plaintiff was not a patient at defendant's
hospital, she was a recipient of the benefits of said charitable
institution and is barred from maintaining this action aganst
defendant.
(4) Defendant demands a reply from the plaintiff as to this
special plea. After such reply is filed, defendant will ask the
Court for a hearing on this special plea prior to disposing of
the other issues in the case.
And this the said defendant is ready to verify. Wherefore, the defendant prays judgment that the plaintiff is not
entitled to maintain this action.against the defendant.
Respectfully,

.

ROANOKE HOSPITAL
ASSOCIATION
By WILLIAM B. POFF
Of Counsel.
.

•

•

•

Roanoke Hospital

As~u.

v. Jeane Franklin Hayes
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page 13 } State of Virginia,
City of Roanoke, to-wit:
This day personally appeared before me, the undersigned
notary public in and for the City and State aforesaid, William
B. Poff, who first being duly sworn, deposes and says that he
is attorney and agent for Roanoke Hospital Association and
as such duly authorized to make this affidavit; and that the
matters and things stated in the foregoing special plea are
true according to the be·st of his knowledge, information and
belief.

vVILLIAlVI B. POFF.
Subscribed and sworn to before me in my City and State
aforesaid this 16th day of April, 1962.

::MARIE IIOUSE1YIAN
Notary Public.
1\fy C01umission Expires; February 16, 1963.

•
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REPLY TO SEPCIAL PLEA.
The Plaintiff in reply to the special plea of the Defendant
states:
(1) That the special plea sets up no new matters requiring
a reply and is a demurrer on the question of charitable immunity.
(2) That the Defendant is not immune from this action.
(3) That the allegation contained in paragraph 1 of the
special plea was admitted by paragraph 1 of·the motion for
judgment; and that allegations contained in paragraphs 2
and 3 are denied, they being erroneous conclusions of law
about matters already alleged and not new matters.
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WHEREFORE, the Plaintiff prays that the special plea of
the Defendant be dismissed.
JEANE FRANKLIN HAYES
By JOHN H. KENNETT, JR.
Of Counsel.·
Received and filed Apr. 18, 1962.
EULA D. TORBETT
Deputy Clerk.
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ORDER.

THIS DAY, came the Plaintiff by counsel and requested the
Court for rulings on the special plea of the Defendant and the
motion to take depositions for discovery, which plea and motion have been previously argued by counsel; and
THEREUPON, the Defendant by counsel moved the Court
for depositions of the Plaintiff for discovery, notice of which
motion was waived by the Plaintiff; and
WHEREUPON, it appearing to the Court that the Defendant is not immune from this action because it is a charitable
corporation, the special plea of the Defendant is over-ruled,
to which ruling the Defendant by counsel duly noted an objection; and it further appearing to the Court that the parties
move for depositions for discovery in good faith, the motions
of the Plaintiff and Defendant for depositions for discovery
are sustained.
NOW, THEREFORE, IT IS ORDERED that the Clerk issue a subpoena duces teml!ln requiring William H. Flannagan,
Administrator of the hospital operated by the Defendant, to
produce the accident report or reports concerning the injury
of the Plaintiff and summons l\frs. Peggy N. Willett, Mrs.
Charles E. Huddleston, Mrs. A. L. Agee, Mr. Jimmy Lee
Hylton, Mrs. Bonnie Funk, Mrs. Clara Semones to answer
questions of the Plaintiff pertaining to the alleged negligence
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of the Defendant causing injury to the Plaintiff,
before Marcus A. Bieler, a Notary Public, at the
Law Offices. of Richard S. Tilley, 318-A Second
Street, Southwest, Roanoke, Virginia, on the 4th day of August 1962 at 10:00 o'clock a. m.

page 18

~

IT IS FURTHER ORDERED that the Clerk summons
Jean Franklin Hayes to answer questions of the Defendant
pretaining to the alleged negligence of the Defendant causing
injury to the Plaintiff, before the aforesaid Notary Public at
the same time and place as aforesaid.
IT IS ALSO ORDERED that the Clerk forthwith attest a
true copy of this order for any person in interest requesting
same.
Enter 7/6/62.

S. L. F .

page 22
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At a Court of Law & Chancery of the City of Roanoke, State
of Virginia at t'he Courthouse thereof on the 15th day of
October, 1962.

•

•

•

•

•

This day came the parties by their attorneys, and both sides
announced ready for trial upon the pleadings heretofore filed,
in which the plaintiff joined.
Thereupon came a jury of thirteen (13) persons and the
plaintiff and defendant having struck t'h~·ee of said jurors, the
remaining seven (7) to-wit: Theodore R. Holland, Ben C.
Payne, S. Paul Seifert, JohnS. Felton, Jr., Vernon A. Marsh,
Thomas W. Canary, Jr. and George E. O'Hara were sworn to
well and truly try the issue joined and having heard the plaintiff's evidence, the defendant, by counsel, moved the Court to
strike said evidence on the grounds that the plaintiff showed
an accident but no negligence on the part of the defendant to
make the Hospital liable for said accident; conflict in the evidence as to when the accident happened; as a matter of law
this type of incident was not foreseeable under the circum-
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stances of the case; and as a matter of law the plnintiff 'has
not n1ade out a case against the defendant, which motion the
Court overruled and the defendant, by counsel, excepted and
having heard all the evidence, the- defendant, by counsel, renewed its motion to strike the plaintiff's evidence and enter a
summary judgment in favor of the defendant, which motion .
the Court overruled, and the defendant, by counsel, excepted,
and the Court adjourned until October 16, 1962 at ten o'clock
a.m.

page 23
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At a Court of Law & Chancery of the City of Roanoke, State
of Virg·inia at the Courthouse thereof on the 16th day of
October 1962.

•

•

•

•

•

This day again came the pa.rtied, by their attorneys, and
there also came into Court the jury in this case pursuant to
their adjournment.
Thereupon the jury received the instructions of the Court
and heard the argument of counsel, retired to consider their
verdict and after some time returned the following verdict,
viz:
''We find for the plaintiff-Jeane Franklin Hayes and
award her the sum of $23,500.
GEORGE E. O'HARA, Foreman.''
and the jury were discharged.
Thereupon the defendant, by counsel, moved the Court to
set aside the verdict'of the jury on the grounds that (1) the
same was contrary to the law and the evidence, (2) misdirection of the Court to the jury and (3) the amount of the verdict
was excessive, which n1otion the Court takes time to consider.
It is further ordered that the defendant, Roanoke Hospital
Association, be permitted to witl1draw the hospital records
filed as exhibits 1, 2 and 3, said records to be returned on
November 5, 1962 at the hearing on the motion ·of the defendant to set aside the verdict.
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INSTRUCTION NO. 1.

The Court instructs the jury that if you believe by a preponderance of the evidence that the patient Richard Price
was acting violent!y and that an ordinary prudent person
under the same or similar circumstances would believe that
he would endanger other patients placed in the same room
or the patient's private nurse, and the defenqant, Roanoke
Hospital Association, hadJ~nowledge of the danger involved, if
any, prior to injury to the plaintiff and failed to take reasonable and proper measures to restrain such violence, which
would reasonably safeguard the plaintiff against such violent
acts, then the defendant is guilty of negligence.
The Court further instructs the jury that if you believe lJy
preponderance of the evidence that the defendant is guilty of
negligence and that this negligence of the defendant, Roanoke
Hospital Association, proximately caused or proximately contributed to the injury to the finger of the plaintiff, Jean Franklin Hayes, then you shall find a verdict for the plaintiff
against the defendant and fix such damages as you deem
proper pursuant to the other instructions of the Court ;-unless you also believe by a preponderance of the evidence that
the plaintiff is also guilty of negligence which contributed to
the injury to her finger as explained by other instructions of
the Court.
Given.

S. L.F.
page 26

~

INSTRUCTION NO. 2.

The Court instructs the jury that if you believe from the
evidence that the· plaintiff, Jean Franklin IIayes, was engaged in rescuing her patient, James Leonard, from imminent dang-er occasioned by the negligence of the defendant,
Roanoke Hospital Association, then the plaintiff, Jean Franklin Hayes, is not guilty of any negligence which contributed to
the injury to her finger unless she performed the resQue under
such circumstances as would make it rash and reckless in the
estimation of ordinary prudent persons.
When confronted wit'b a sudden emergency, the person in
position to render aid is not afforded either time or opportunity to measure the chances of success. He must act quickly,
if at all, and must be left, in determining the character of the
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act, to the particular situation with which he is at the moment
confronted, viewing the act in the light of common prudence.
Given.
S.L.F.
page 27 ~

INSTRUCTION NO. 3.

The Court instructs the jury that one who is liable for negligence resulting in personal injury to another is responsible
for all ill effects which naturally follow as a direct result of
such injury.
'
Given.

S. L. F.
page 28

~

INSTRUCTION NO. 4.

·The Court instructs the jury that if from the evidence and
other instructions of the Court you find a verdict for the plaintiff, Jean Franklin Hayes, then your verdict should be for
such a sum of money as you believe from the evidence will
fully and fairly compensate the plaintiff for the damages sustained by her as a result of the injury to her finger. In fixing the damages to which she is entitled, you shall consider
such of the following which you believe from the evidence to
have resulted from the injury to her finger.
(1) Any bodily injury sustained by the plaintiff and the extent and duration of such injury.
(2) Any effect of such injury upon her health according to
its degree and the probable duration.
(3) Any physical pain and mental anguish, inconvenience
and disconfort suffered by the plaintiff in the past.
(4) Any physical pain and mental anguish, inconvenience
and disconfort which the plaintiff may reasonably be expected
to suffer in the future.
( 5) Any disfigurement or deformity of the plaintiff and any
humiliation or embarrassment associated with the same which
the plaintiff has sustained or may reasonably be expected to
sustain in the future.
(6) Any physician, surgeon, hospital, nursing and medical
expenses incurred by the plaintiff in the past.
(7) Any loss of earnings by the plaintiff in the past by reason of being unable to work at her occupation.
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(8) Any loss of earnings which the plaintiff may reasonably be expected to sustain in the future by reason of being
unable to work at her occupation.

Given.
S.L.F.
page 29

~

INSTRUCTION NO. 5.

The Court instructs the jury that the term '' preponderence of the evidence" does not necessarily mean the greater
number of witnesses, but means the greater weig·ht of the evidence or that degree of proof which you find more convincing
and worthy of belief. The testimony of one witness in whom
the jury has confidence may constitute a preponderence.
The jury are the sole judges of the weight to be given to the
evidence and of the credibility of the witnesses. And in ascertaining the preponderance of the evidence and the credibility of witnesses, you may take into consideration the
demeanor of the witness on the witness stand; his apparent candor or fairness; his bias, if any; his intelligence; his
interest, or lack of it, in the outcome of the case; his opportunity, or lack of it, for knowing the truth and for having
observed the facts to which he has testified; any prior inconsistent statements by the witness if proven by the evidence; and from all these and taking into consideration all the
facts and circumstances of the case, you are to determine the
credibility of witnesses and the preponderance of the evidence.
Given.

S. L. F.
page 30

~

INSTRUCTION NO. A.

The Court instructs the jury that you cannot base a verdict
for the plaintiff upon sympathy, speculation, surmise or conjecture. Any verdict must rest entirely upon the evidence in
the case and the instructions of the Court.
The Court further instructs you that no presumption arises
that the defendant, Roanoke Hospital Association, was guilty
of any negligence which proximately contributed to the plaintif-f's injury upon the mere showing that the plaintiff was injured while working as a private duty nurse in the defendant
hospital. On the contrary, the burden is upon the plaintiff to
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prove by a preponderance of the evidence that the defendant
was guilty of negligence and that such negligence was a proximate cause of the plaintiff's injury. If the plaintiff fails to do
this, then your verdict must be for the defendant.
Furthermore if upon the evidence as a whole you are undecided as to ~vhether or not the plaintiff has carried the
burden of proof to establish that the defendant was guilty of
negligence which was the proximate cause of this injury, or if
it appears equally as probable that it was not guilty of negligence as that it was, then your verdict must also be for the
defendant.
Given.
S.L.F:
pag·e 31

~

INSTRUCTION NO. C.

The Court instructs the jury that the defendant, Roanoke
Hospital Association, was not an insurer against injury to
the plaintiff.
Given.

S. L.F.
page 32

~

INSTRUCTION NO. D.

The Court instructs the jury that it is not negligence to fail
to take precautionary measures to prevent injury which if
taken would have prevented it, when an injury could not have
reasonably been anticipated, and would not have happened but
for the occurrence of exceptional circumstances.
Given.

S. L.F.
page 33

~

INSTRUCTION NO. F.

The Court instructs the jury that damages are not presumed nor may they be based upon speculation, but must be
proven; and the burden is on the plaintiff to prove bv a preponderance of the evidence each item and element of·damage
claimed, and unless such item or element thus claimed is

Roanoke IIospital Assn. v. Jeane Franklin Hayes

15

proven by a preponderance of the evidence, the plaintiff cannot recover therefor.
Given.

S.L.F.
page 34 ~

INSTRUCTION NO. G.

The Court instructs the jury that the law recognizes that
accidents may occur without negligence on the part of any
party involved and that a person may receive an injury as a
result thereof for which he or she is not entitled to be compensated.
Therefore the Court instructs you that if you believe from
the evidence in tl1is case that 1\{rs. Hayes' injury was the result of a pure accident and that Roanoke Hospital Association
was free from fault then your verdict should be for the defendant, Roanoke Hospital Association.
Given.

S.L.F.
page 35

~

INSTRUCTION NO. H.

The Court instructs the jury that there can be no recovery
of damages for an alleged injury unless the negligence charged
as causing the injury was the proximate cause of such injury;
that to warrant a finding by the jury that negligence was the
proximate cause of the injury, it must appear that the injury
complained of was the natural and probable consequence of
the alleged negligence, that it ought to have been foreseen in
the light of attending circumstances.
Given.

S.L.F.
page 36 ~

INSTRUCTION

NO~

B.

The Court instructs the jury that the defendant was obligated only to exercise that degree of care, skill and diligence
in the treatment of Richard Price as is used by ospitals of a
similar character in the same or a similar commu · y for a

-----------
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similar type of patient. And the Court instructs the jury
that the defendant was not required to guard against or take
measures to avert that which a reasonable person under the
circumstances would not anticipate as being likely to happen.
Refused.

S. L. F.
page 37

~

INSTRUCTION NO. G.

The Court instructs the jury that the law recognizes that
accidents may occur without negligence on the part of any
party involved and that a person may receive an injury as a
result thereof for which he or she is not entitled to be compensated.
Therefore, the Court instructs you that if you believe from
the evidence in this case that the cause of Mrs. Hayes' injury
to her finger was the manner in which she placed her hand on
the traction frame and that Roanoke Memorial Hospital was
free from fault with regard to the manner in which she hurt
her finger, then her injury was an accident and she is not
entitled to recover from Roanoke Memorial Hospital and your
verdict must be for the defendant, Roanoke Memorial Hospital.
Refused.

S. L. F.
page 38

r

INSTRUCTION NO. E.

The Court instructs the jury that when the plaintiff accepted employment as a private duty nurse in the defendant
hospital, she assumed the risks normally incident to such employment as well as any additional risks of which she had
knowledge. And if you believe from the evidence that the
plaintiff knew or believed that Richard Price was dangerous
to the plaintiff1 and the plaintiff nonetheless continued in her
employment wtth such knowledge or belief, then the plaintiff
assumed any risk involved in working in the room with Richard Price and cannot recover from the defendant in this
action.
Refused.

S. L. F.
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Filed 11/7/62.

S. L. F.
MOTION TO SET ASIDE VERDICT.
The defendant, Roanoke Hospital Association by counsel,
hereby moves the Court to set aside the jury verdict rendered
against it on October 16, 1962, and to enter final judgment for
the defendant (pursuant to Section 8-352 of the 1950 Code of
Yirginia, as amended}. In the alternative, the defendant moves
the Court to set aside the aforesaid jury verdict and grant
the defendant a new trial. In support of this motion, the defendant states :
(1) On October 16, 1962, a jury returned a verdict against
the defendant in the amount of $23,500. Final judgment has
been held in abeyance by this Court pending a hearing on this
motion.
(2) There was error in the trial of this case in the following
respects:
(a) The Court erred in failing to sustain the defendant's
special plea of charitable immunity.
(b) The Court erred in failing to strike the plaintiff's evidence because of the failure of the plaintiff to show what
standard of care was required by the defendant hospital under
the circumstances and because the plaintiff further failed to
show that the defendant violated the requisite standard of
care. The plaintiff's evidence also should have been struck,
and final judgment should have been entered for the defendant, because the plaintiff failed to show any neg·ligence on the
part of the defendant, and the plaintiff's own evidence shows
that the accident in question was not foreseeable,
page 262 ~ that the plaintiff voluntarily assumed any risk incident to her employment and that the defendant's
negligence, if any, was not a proximate cause of the accident
in question.
(c) The Court erred in admitting into evidence the testimony of witness Robert W. Rosenberg because said evidence
did not relate to the period of time in issue in this case, because the evidence was irrelevant and immaterial and because
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said evidence was in other respects. prejudicial to the defendant.
(d) The Court erred in giving plaintiff's instructions No. 1
and 2 and further erred in refusing Instructions B, E and G
tendered by the defendant.
(e) The jury verdict, considering the extent of the plaintiff's injury and the other evidence in the case, was excessive
as a matter of law and was manifestly influenced by passion,
partiality or prejudice.
In view of the foregoing, the defendant respectfully requests that the jury verdict rendered against it in this action
be set aside and that either final judgment be rendered for the
defendant or that the defendant be granted a new trial.
Respectfully,
ROANOKE HOSPITAL
ASSOCIATION
By WILLIAM B. POFF
Of Counsel.

page 263
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November 19, 1962.
Mr. Richard S. Tilley and
l\£r. John H. Kennett
Attorneys at Law
Roanoke, Virginia
Woods, Rogers, Muse & Walker
Attorneys at Law
Roanoke, Virginia

Re: Jeane Franklin Hayes v. Roanoke Hospital Association
Gentlemen:
Upon motion of the defendant to set aside the verdict of
the jury in this case, the Court makes the follo,ving observations and findings :
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The defendant had notice and knowledge, prior to the injury of the plaintiff in this case, of the violence and threats
of Price, a patient in the defendant's hospital, who was occupying the same room with one Leonard a paralytic being
nursed by the plaintiff, a practical nurse employed by her
patient Leonard. The basis for the claim of negligence on the
part of the plaintiff against the defendant is that the defendant was negligent in permitting these patients to occupy the
same room under the conditions that existed. There can be
no denial by the defendant of Price's violence and that on
different occasions the plaintiff had to call for help to restrain
him. In the Court's opinion the defendant could not justify
negligence on its part by any practice, usage or custom in
this respect by hospitals in this community.
The Court has been cited to no case where the measure or
the standard of care, that is by custom and usage of hospitals,
has been applied to an invitee of the hospital or where the relation of the parties was other than the relation of the patient
and the hospital. The defendant claims that the jury had no
measure of the standard of care required in such cases by
which to be guided under the instructions given by the Court.
''The Courts constantly have to refer to juries the question
of what is reasonable conduct, or reasonable prudence, under
all the circumstances of the case with no other
page 264 ~ guide than their own judgment and conclusion as
reasonable men.'' Chesapeake and Ohio Railwa;y v.
Allen, 137 Va. 522; Morris v. Peyton, 148 Va. 812.
The Court certainly recog'Ilizes the authorities dealing with
the question of usage and customs of hospitals in the same
community in treatment of their patients. This is a necessary
and proper standard to determine negligence, or lack of it,
between the hospital and its patients because the juror or layman could not be expected to know whether proper and reasonable procedures had been followed in such cases. In this
case it seems to the Court that the negligence or lack thereof
is readily determinable by the average layman.
The Court is further of the opinion that the instruction offered by the defendant on the assumption of risk by the plaintiff was properly refused for the reason that this nurse had' a
very important duty and obligation to care for and to protect
her speechless and helpless paralytic patient and 'vas in the
performance of this duty at the time of her injury.
Plaintiff's instruction No. 2, as complained of by the defendant, may not have been entirely appropriate after the defendant abandoned his claim of contributory negligence. How-
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ever, the cross examination of the plaintiff by the defendant
certainly was very strongly directed to show the absence of
any reason for the plaintiff to have gotten her fingers or hand
on the traction appliance. If the instruction was improper
in this case it seems to the Court that it was harmless.
Nor can the Court, under the circu1nstances in this case, say
that the verdict of the jury is excessive. This plaintiff had a
very severe and permanent injury.
The Court is of the opinion that the instructions given in
this case were as favorable to the defendant as it could expect
and was entitled.
Therefore, the motion to set aside the verdict is overruled.
A~ order will be entered accordingly.
Respectfully,
S. L. FELLERS, Judge.
SLF:s
page 265
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At a Court of Law & Chancery of the City of Roanoke, State
of Virginia at the Courthouse thereof on the 19th day of November, 1962.

•

•

•

•

This day again came the parties by their attorneys, and the
Court having maturely considered the motion of the defendant
to set aside the verdict of the jury rendered in this case on
the 16th day of October, 1962, overruled said motion and the
defendant, by counsel, excepted.
It is therefore considered by the Court that the plaintiff,
Jeane Franklin Hayes, do have and recover of the defendant,
Roanoke Hospital Association, the sum of $23,500.00 with interest thereon from the 19th day of November, 1962 until paid
and all of her costs in this behalf expended.
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ORDER.
THIS DAY came the defendant, Roanoke Hospital Association, by counsel, and indicated to the Court his intention to
apply to the Supreme Court of Appeals of Virginia for a writ
of error and supersedeas to the action of the Court herein, and
upon motion of the defendant for the suspension of the execution of the judgment in this case until such time as the Supreme Court of Appeals of Virginia has acted on the defendant's petition for writ of error, or, if a writ of error be
granted by the Supreme Court of Appeals of Virginia, until
an opinion is rendered by that Court, it is hereby ADJUDGED
and ORDERED that, if defendant duly files his petition for
writ of error in accordance with the Rules of the Supreme
Court of Appeals of Virginia within four months from the
date judgment was entered, execution of the judgment is suspended until the Supreme Court of Appeals has acted upon
said petition; and, if a writ of error be granted in this case,
it is ADJUDGED and ORDERED that execution of the judgment be suspended until an opinion has been rendered by the
Supreme Court of Appeals of Virginia. The suspending of
this judgment is conditional upon the defendant, or some person or persons in his behalf, entering into bond, wifh surety
before the Clerk of this Court within five (5) days from this
date in the amount of $25,000 conditioned according to law.
Enter this 12 day of December, 1962.
S. L. FELLERS, Judge .
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Received and filed Dec. 31, 1962.
MARY K. GOODWIN, Deputy.
NOTICE OF APPEAL AND ASSIGNJ\1:ENTS OF ERROR.
Law Action #10668.
To Mr. Walker R. Carter, Jr., Clerk of the Law and Chancery
Court of the City of Roanoke, Virginia, and counsel of record for the plaintiff:
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YOU ARE I-IEREBY NOTIFIED that the defendant, Roanoke Hospital Association, does hereby file with the Clerk of
this Court its Notice of Appeal and Assignn1ents of Error
from the final judgment order of this Court entered in the
above-styled cause on the 19th day of November, 1962. The
defendant 'vill apply to the Supreme Court of Appeals of Virginia for a writ of error in regard to the aforesaid judgment.
The defendant assigns as error the following:
(1) The refusal of the Court to sustain the defendant's plea
of charitable hnmunity.
(2) The refusal of the Court to sustain the defendant's motions, made after the conclusion of the plaintiff's evidence and
at the conclusion of all of the evidence, to strike the plaintiff's
evidence and enter final judgment for the defendant.
(3) The admission by the Court of improper evidence offered by the plaintiff and duly objected to by the defendant.
(4) The giving by the Court of instructions numbered 1 and
2 tendered by the plaintiff and objected to by the defendant ..
( 5) The refusal by the Court to give Instructions B, E and
G tendered by the defendant.
page 268 ~
(6) The refusal by the Court to set aside the
verdict of the jury and enter final judgment for
the defendant.
(7) The refusal by the Court to set aside the verdict of the
jury and grant the defendant a new trial.
Respectfully,
ROANOKE HOSPITAL
ASSOCIATION
By WILLIAM B. POFF
Of Counsel.·

page 269

•

•

•

•

•

•

•

•

•

•

~

NOTICE OF TENDERING TRANSCRIPT.
Law Action

# 10668

TO: Messrs. John H. Kennett, Jr., and Richard S. Tilley,
318-A Second Street, S. W. Roanoke, Virginia:
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PLEASE TAKE NOTICE that on Friday, the 4th day of
January, 1963, at 9:30 a.m., or as soon thereafter as counsel
may be heard, the undersigned will present t{) the Honorable
Stanford L. Fellers, Judge of the Law and Chancery Court
of the City of Roanoke, Virginia, the transcript of the oral
testimony and the other incidents of trial transcribed by a
reporter, pursuant to Rule 5:1 § 3(e) and (f) of the Rules of
Court, and request that the same be certified as a true copy
thereof and made a part of the record for the purpose of an
application for writ of error and supersedeas to the Supreme
Court of Appeals of Virginia from a judgment entered in this
case on the 19th day of November, 1962.
The undersigned is advised that counsel for the plaintiff
have not requested a copy of the transcript from the reporters. Accordingly, a copy of the transcript is being this day
handed to counsel for the plaintiff so that they will have a
reasonable opportunity to review the transcript prior to the
date and time previously mentioned for submission of the
transcript to the Court for certification. Counsel for the
plaintiff are requested to return the copy of the transcript to
us after they have reviewed it and noted any changes or corrections thereon.
Respectfully,
Roanoke Hospital Association
By WILLIAM B. POFF
Of Counsel
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•

•

•

•

Received Dec. 31, 1962 and filed.
MARY K. GOODWIN
Deputy Clerk
APPEARANCES: John H. Kennett, Jr., Esq., and Richard S. Tilley, Esq., of counsel for the Plaintiff; and 1\fessrs.
John H. Thornton, Jr. and William B. Poff (Woods, R.ogers,
Muse & Walker), of counsel for the Defendant.
Stenographic report of all the testimony, together with the
motions, objections and exceptions on the part of the respective parties, the action of the Court in respect thereto,
the objections and exceptions to instructions, and other incidents of the trial of the case of JEANE FRANKLIN
HAYES versus ROANOKE HOSPITAL ASSOCIATION,
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Mrs. Jeane Franklin Hayes.
tried at Roanoke, Virginia, on October 15 and 16, 1962, before Honorable Stanford L. Fellers and jury, in the Court
of Law and Chancery of the City of Roanoke, Virginia .
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•

•

•

•

page 4 ~

EVIDENCE ADDUCED
IN BEHALF OF THE PLAINTIFF.
}.iRS. JEANE FRANI\::LIN HAYES,
the plaintiff, called as a witness in her own behalf, being duly
sworn, testified a.s follows:
DIRECT EXAMINATION.
page 5

~

By Mr. Tilley :
Q. Would you state your full name, please, Mrs.

Hayes?
A. Jeane Franklin Hayes.
Q. What is your age, Mrs. Hayes?
A. Thirty-four.
Q. What is your profession, please?
A. I am a licensed practical nurse.
Q. Licensed by whom?
A. The Virginia State Board of Nursing Examiners.
Q. When were you licensed?
A. March of 1959.
Q. Are you at this time a member in good standing Y
A. Yes; I am.
Q. Are you connected with any nurses registries in Roanoke?
A. Yes, sir; I am with the Roanoke Licensed Practical
Nurses Registry.
Q. And how long have you been with that registry?
A. Well, a little over a year-a year ago, last May, I believe.
Q. Is that on a full- time capacity?
A. Yes, sir.
·
Q. Mrs. Hayes, in July of 1961, were you engaged in nursing a patient?
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A. Yes; the latter part of July, I was engaged
page 6} with ~{r. James Leonard at Roanoke Mmnorial.
Q. Vvould you describe his condition, please~
A. Well, Mr. Leonard had had a stroke. He was an elderly
man. He was completely paralyzed on the right side and
was unable to speak. And he had been-was quite ill at the
time.' He couldn't eat very much. In fact, he couldn't talk
at all and, as I said, he was completely paralyzed on the
right side.
Q. Now, in what part of the hospital were you nursing Mr.
Leonard?
A. Well, when I first went on with Mr. Leonard, he was
in Room 714, I believe, and we were in there for-I don't
remember the exact time or the date but-a few weeks-and
then we were transferred to the eighth floor. We stayed there
for a short while and we were transferred back to 704, back
to the seventh floor.
Q. What was the reason for these transfers; was that requested by you, as his nurse 1
A. No, sir; it was not. "\Vhen we were in 714, they had two
female patients and they needed the room so we moved up to
the eighth floor to a semi-private room and while we were
there then, someone came up and told us that they had to
have the room on the ninth floor for a private room and they
transferred us back to 704 to another semi-private room on
the seventh floor.
page 7 } Q. Now, was Mr. Leonard ever violent, Mrs.
Hayes?
A. Mr. Leonard wasn't violent, no, sir. He was, as I said,
he was an elderly patient and he couldn't speak and he couldn't talk, and when he first was admitted to the hospital he had
.to be given I. V. fluids. That is a method of getting a person-that is a method of feeding a person through the veins,
when they are unable to eat.
And, when he was first admitted, it was necessary that he
be given I. V. fluids and it is quite common to restrain a patient, particularly if you have to leave the room, and you
have to restrain them if you don't want to get the needle out
of the vein and, in trying to move around and so forth and,
as I said, Mr. Leonard couldn't speak, he couldn't say anything, and in moving it is quite easy to get that needle out.
So, rather than to have to start a fluid over on him, we would
restrain his arm until we came back in the room.
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Was it possible for him to get out of bed~
No, sir; I would say not. He was con1pletely helpless.
Did he ever, while you were nursing him~
No, sir.
Now, which room did your injury occur in?
Room 704.
While Mr. Leonard was a patient in Room 704, was
there anyone sharing that room with him 7
page 8 ~ A. Well, yes; we had, oh, I would say maybe
two. I don't remember exactly, sir. Two surgery
patients were in there while we were in the ·room and then the
Price boy-Richard Price-was admitted in 704.
Q. Would you describe Richard Price's condition when he
was brought into Room 704 Y
A. Well, as far as I know from my own observation at the
time, he was quite critical. He had apparently been injured
in a car accident and he was very ill at the time. When they
brought him in the roon1, he was restrained due to the fact
that he had leather restraints on his arm and his legs to keep
him presumably from hurting himself. He seemed to be
under the effects of sedation.
Q. Well, was he violent at that time Y
A. At that time, or I 'vould say for, oh, maybe four or five
hours, until he was fully awake.
Q. Did you observe Richard Price on any other occasions
in a state of violent turmoil Y
A. Well, yes; several weeks later, I did.
Q. Describe that, please.
A. Well, he had been told of the death of his friends in the
automobile accident. I was out of the room. I knew that they
were going to tell him and I was out of the room a.t that
particular time. When I came back in the room, they had to
restrain him. He was completely out of his head
page 9 ~ and apparently didn't know what he was doing. He
was fighting, screaming, trying to get out of bed
and they were restraining him.
Q. You said, ''They restrained him". Who was that?
A. Well, I believe 'his sister was there at the time and I
think Mrs. Willett and several other people on the floor. I
believe Mrs. Huddleston, Mrs. Agee, was present, and they
put a doctor on call and various interns on call to come up
there and help them.
Q. Now, after that, did he become violent againY
A. He became violent several different times-not any
particular time. I mean, nothing in particular or no certain
Q.
A.
Q·.
A.
Q.
A.
Q.
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time but n1orning, noon, or night; just anytime. He would
be perfectly normal and apparently he would be normal and

then he would become violent very suddenly. He would try
to get out of bed.
The traction frame that he had suspending his b1·oken
leg had weights on it and he would reach up and take these
weights off and threaten to throw them. He said he would
kill anybody who came near him-anyone that came in the
room that tried to bother him. He would knock things off
or over, he would reach over and knock his table over and
he just had to be restrained as soon as it would happen. Of
course, at times they had as many as five people to hold
him in bed.
Q. How long a period, about, did this cover-these violent
acts that you are discussing 1
page 10 ~ A. Well, I would say several weeks.
Q. Were they previous to your injury 1
A. Yes, sir; some of them were.
Q. Describe to the jury the event on the date you were
injured, please.
A. I was working with Mr. Leonard. I had my back to
him-to Richard Price. We had a bedside table that was
between the two beds and. that was all that separated Mr.
Price and Mr. Leonard. I had my back to the Price boy
when suddenly the table turned over and fell on the floor.
He had knocked everything off of the table and had turned
the table over and he had picked up a weight. He reached
up and raised up in bed, got the weight, and said he was
going to thro'v it, that he was going to kill somebody.
As I turned around and saw what he was doing, I turned the
light on in the roomQ. What light is that?
A. That's the light that is outside of all patients' rooms
and signifies that we need a nurse, or need someone to help,
immediately. I turned the light on as I turned around and
took hold of the boy's arm-his wrist and his shoulder-and
due to his traction frame, they had his leg suspended and I
was able to push him back -in bed and I leaned across him and,
when I did, I got my hand caught in the traction frame.
By that time, there were three or four people in
page 11 ~ the room with me. They all took over the Price boy
and helped to restrain him and keep him in bed
until the doctor could get there and to give him something
to calm him down.

28

Supreme Court of Appeals of Virginia
Mrs. Jea;ne Franklin Hayes.

Q. Was it necessary to have this many to hold him in
bed?
A. Yes; it was, when he was like that. He was violent to
the point you'd have to hold him in bed like this (indicating).
Q. Previous to this, had he actually ever gotten out of the
bed?
A. I didn't see him get out of the bed. I saw him standing at the door. I had gone out of the room for something for
Mr. Leonard and came back, and he was standing at the
foot of the bed, and had taken the traction frame off. And I
told Mrs. Willett on the floor that he was out of bed.
They got an orderly then to come up and, in fact, they had
two that came up there to help get him back in bed and then,
again, he had to be restrained.
Q. Who is Mrs. Willett, please?
A. Mrs. Willett is in charge of Seven North-the floor
that I was working on at the time I was injured.
Q. You say "in charge." Just what does that consist of?
A. She's considered the supervisor of that floor-of this
particular area.
Q. So, she was sort of a foreman of that area;
page 12 ~ she was actually the highest person in that area Y
A. That's right.
Q. Is that correct 7
A. Yes.
Q. And did Mrs. Willett know of these violent actions
that were going on with this boy; did she know of all these
different occasions Y
A. Yes ; Mrs. Willett did know of them. I had reported
them to her and, of course, she had observed them several
times herself.
Q. Go ahead; excuse me.
A. And I had told her and had reported it on the floor and
everyone on the floor knew about it even before I was injured
and they were all-I made the statement to them several
times· that someone was going to get hurt if they didn't move
him to himself where he couldn't hurt somebody.
Q. I see. Was any attempt made to move the Price boy
then?
A. Mrs. Willett did, to my knowledge. I was on duty call
- I don't remember the date-and she had made arrangements to move the Price boy to a private room and, when
she came in and told him that he would be moved, he refused
to move.
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Q. How old was Richard PriceY
A. He was seventeen.
Q. Seventeen years old. Well, who-what was
page 13 ~ his build 1
A. Well, at that time he was a large built boy.
He was close to, I would say, six feet tall and weighed around
a hundred and ninety. He may not have been quite that tall
but he was very heavy built.
Q. To your knowledge, were orderlies ever used to restrain him?
A. Yes, sir; they were.
Q. How many did it take to restrain him when you were
there?
A. Well, usually, it would take usually three to four people
to restrain him until, you kno,v, he would become quiet. And
there were times-! wasn't present-but I understood that
they had to have orderlies stay with him at night all night.
Q. On the day your fing·er was injured, was there an orderly present right outside the room, or in the roomY
A. When I turned the light on and they heard the commotion, they came in-one of the orderlies did come in.
Q. Came in with them T
A. Yes; with them.
Q. Was there anyone tending to Richard Price when your
finger was injured f
A. No, sir.
Q. Were you the only nurse in the room?
page 14 ~ A. Yes.
Q. Now, what did you do-excuse me; go ahead.
A. Well, they were present, I mean, when my finger was
injured and, as far as the injury was concerned, I mean I had
my hand caught in the traction frame at the time they were
restraining him, too. I mean, they knew that I had hurt my
hand-they knew it as soon as he got quiet-because he had
torn my uniform off from the waist up, had torn it all to
pieces and torn the buttons off, too, and they knew that.
Q. When this episode of violence started, was anyone present besides you, Mr. Leonard and Richard PriceY
A. No, sir; there were several people outside and, when
that light came on, they came immediately in the room. They
were in there in just· a few seconds.
Q. Now, Mrs. Hayes, did you mention to anyone that your
finger had been injured at that time 1
A. Yes, sir; I did. I told Mrs. Willett and, I believe, Mrs.
-it was Mrs. Agee was on duty that day-and Mrs. Hud-
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dleston and Jimmy Hilton, the orderly. In fact, I mentioned
at the time that I ·had my hand caught, that I couldn't move
it. I couldn't let go of the boy.
Q. Describe what the injury was to your finger, please.
A. It had been bruised and (indicating)-and it bruised
this part of the finger up through here (indicating)
page 15 ~ and had it caught and had injured the end of it
right here on the end of the finger. It had broken
the skin. It wasn't a very large place there and had caught
it up through here in the traction frame.
Q. What did you do for the finger?
A. Well, as soon as we got the Price boy calmed down,
I immediately washed my hands in soap and water and applied an antiseptic and a band-aid, which is routine. That's
what we would usually do.
Q. Is that what you were taught to do Y
A. Yes, sir.
Q. And how was your finger that night 7
A. Well, later on that afternoon, it was-evidently, it had
been numb. I didn't realize I had injured it that badly, and
it started to swell. It started to swell from this (indicating),
I would say this joint here out, it started to swell and became very painful. And I lost quite a bit of sleep that night
with it.
When I went to work the next morning, I went to the clinic
and had them to look at it there, and they gave me some
medication for it and some antibiotics-a drug-to take.
Q. Did you do what they told you to do Y
A. Yes; I didv
Q. Did that seem to help your finger any?
A. No; it did not. It continued to get worse.
page 16 ~ Q. What did you do then 7
A. I went back to the clinic, oh, I think it was
about three different times. I don't remember exactly the
number of times I did go back now, and it became so painful
that I told Mrs. Leonard, 1\{r. Leonard's wife, that I would
be unable to stay on with Mr. Leonard due to the fact that
I couldn't use my hand. I was in so much pain and I couldn't
stand to touch it. And I did go off my case and I went to
Dr. J o·hn Harris, and he just looked at my hand and said that
he thought a surgeon should look at it, that he didn't think
he would be able to do anything for it due to the extent of
infection.
And he called and I went to see Dr. Richards-Dr. L. G.
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Richards, Jr.-and when I saw him, he said he thought it
would be better if we had it lanced and to relieve the pressure.
So he did what is referred to as a ''fish-mouth lance''just a lance from here around this end and down to this
side (indicating), and inserted a gauze drain in the finger
to relieve pressure, and he lanced that :finger four different
times and it still continued to get worse. Nothing that he
did, and all the medication I took, nothing helped it. And
he decided he'd lanced it the last time-he lanced it and I had
gone to my mother's. I was staying with her at the time, and
it became so painful that I called 'him that night and he suggested that I go to the hospital, which I did do, andQ. "'\Vhat hospital was that?
page 17 ~ A. Shenandoah. It was close to-within a few
blocks of-where I was staying.
Q. I see. ·
A. I went in about 10:00 o'clock that night and he looked
at it the next day and decided they would have to take the
bone out from the first joint of the finger, which they did do
surgery to remove that bone.
And I stayed in the hospital approximately a week, and
thought it would be all right, and I got out for three days
and was out of the hospital for three days at my mother's
and it still continued to get worse, and Dr. Richards put me
back.
At that time, they removed the joint from the bone-from
this joint up (indicating )-and I stayed there about ten days
and it still wasn't responding to treatment and Dr. Richards
told me he would have to remove this finger and the knuckle
(indicating) and this part of my hand. He said that if they
didn't, there was a possibility I could lose my whole arm
from the infection.
Q. And did they?
A. They removed the joint, the knuckle and the finger (indicating).
Q. Now, from the time you injured your finger, restraining
this Price boy, to the time it was amputated by Dr. Richards,
did anything happen in that time that, as far as
page 18 ~ you know, could have caused a complication in the
finger?
A. No, sir.
Q. And you say that was the only injury to your finger
during that period?
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A. That was the only injury I had.
Q. Now, was all this extremely painful?
A. Yes; it was extremely painful. Dr. Richards had given
me medication for pain. He gave me medicine to take at
home, and, in fact, on one· particular incident-! don't remember the date-they couldn't get Dr. Richards and I went over
to the Roanoke Memorial Hospital at night and one of the
doctors over there gave me some Demerol by injection for
pain, and then I went back home until I could see Dr. Richards
that morning and I couldn't get in touch with him thatQ. Did you have trouble sleeping!
.A. I couldn't sleep at all because nothing that they gave me
seemed to relieve it and couldn't relieve that pressure, and it
had gone into the bone and, due to it, I suppose,-the bone· infection-that the pain seemed to be so much greater than the
medication I could use to relieve it.
Q. How long were you in the hospital with this all together-all told Y
A. Well, close to four weeks. I was out for three days
and then backQ. .And have you determined since how many
page 19 ~ working days you missed because of this injury?
When did you quit work because of the injuryY
.A. Approximately the 12th, I believe, of October.
Q. And when did you return to work?
A. I returned to work in January, with the exception of
three days in December that I did go back to work and worked
three days because it was Christmas and I didn't have any
money and I didn't have any income.
Q. But what day of January was it that you actually returned back to work Y
A. I believe it was the Sth-I'm not positive now but I
think it was the 8th.
.
Q. So how many working days did you miss all together,
Mrs. Hayes!
A. Well, I lost about, I would say, about seventy-five or
eighty days' work because I was on with Mr. Leonard and
had been on with him for quite some time and presumed that
I would have stayed on with him.
Q. So you missed eighty days' work and how much do you
earn per day, please Y
A. $11.25.
Q. And have you figured up how much total wages you
missed because of this?
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A. Well, I would say I missed close to a thousand dollars
in work.
page 20 ~ Q. vVhat was your hospital bill there at the
Shenandoah!
A.. It was $925.35.
Q. And what was Dr. Harris's bill?
A. It was $75.00.
Q. And Dr. Richards' Y
A. I mean Dr. Harris was $15.00--I 'm sorry. Dr. Richards' was $75.00.
Q. Did you receive a bill from Roanoke Memorial Hospital f
A. Yes, sir; it was $18.00, I believe-that's right.
Q. Now, did Dr. Richards, Dr. Harris, or the intern at
Roanoke Memorial, prescribe any medication or drugs for you
because of your finger Y
A. Yes; they did, quite a few, in fact.
Q. What did that amount to, to the best of your knowledge?
A. Well, approximately, it amounted to-I mean that the
drugs that they prescribed was $126.00 plus the cash that I
spent on drugs, and I stayed with my mother and stepfather
after I was injured, and they bought me medicine-they
bought my medicine for me. A.nd I know of $41.50 that
Mother spent herself.
Q. Does your finger bother you now, Mrs. Hayes?
page 21 ~ A. Well, yes, it does bother me, because I don't
have the strength in that hand that I had. I can't
work with a heavy patient like I did before and pull or do a.ny
lifting. I can't iron for any length of time because it cramps
the back of that hand so bad that I can't-(indicating).
And I played the piano all my life and the guitar and the
organ, and I can't do anything like that now.
Q. You said that you played piano?
A. ·Yes ; I played since I was eight years old.
Q. In public Y
A. I played for the church, I played for my family, and
wherever I worked before, and I played for chapel services,
and I played for Sunday School, and I played ever since
I was eight years old. It's been my hobby.
Q. Is that the only hobby you had 7
A. That was the only one I needed, because it was music.
Q. And have you tried to play since f
A. I have tried; yes, but I can't play like I did, and I
can't hardly play at all. I wouldn't attempt to play for
someone now.
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Q. Did you own a piano before this injury Y
A. I owned one; yes, sir, I did.
Q. Do you now?
A. No, sir; I sold it last December.
page 22 ~ Q. lVIrs. Hayes, have you noticed or can you
notice any change in your physical health, gen-erally, since you suffered this injury?
A. Yes; I have noticed quite a bit. I have been extremely
nervous since I was injured. I don't sleep well and I don't
like to be out in public because of it.
.
Q. Are you able to work as well as before when you had
all of your fingers ?
A. No; I am not. As I said, I can't ·handle patients like
I did before. I can't lift them and I can't turn them over,
and I can't stay on cases like I did previous when I could
stay on a case, well, for seven or eight weeks or maybe two
or three months constantly. I can't work like that now.
Q. Did you do that often before your finger was injured?
A. I did it quite often. I had several long extended cases,
and I don't sleep well and I just simply can't stay on day
after day after day, without a break, like I did before.
Q. Does that limit the type of cases that you can take now?
A. Yes; it limits the type of patients I could take because,
if I would get on someone that was extremely heavy or required constant turning and moving and pulling, I couldn't
take it, due to that hand; because I just don't have the
strength in it that I had.
·
page 23} Q. Have you noticed any decrease in your income since your finger was removed?
A. Well, yes, I do, for the simple reason that I can't stay
on like I did before, like I did previously.
Q. Have you tried to figure up what the decreases is since
the injury, excluding the days you .couldn't work at all from,
say, January 6th to the present? Have you noticed what
the decrease has been 7
A. Well, I would say that I was making, oh, about half
of what I did then.
Q. What were you making before your finger was injured,
yearly?
A. I would make, as I told you, $11.25 a day, and usually
would average me around $300.00 or $325.00 per month~ Well,
close to $3900.00 a year.
·
Q. Around $3900.00 a year Y
A. Yes.
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Q. And in this past-you have had a full year now since
the injury and about how much did you make in this year Y
A. Well, I would say up to the present time, I have made
about $1,900.00, or less-somewhere along there.
Q. You have been working, though; is that correct?
A. Yes; I have been working.
Q. Have you taken any work you could get?
A. Yes.
page 24 ~ Q. Have you noticed in your dealings with other
people that you meet, have you noticed that the
loss or the amputation of your finger has affected you there?
A. Well, I just rather would not be around them because,
I mean, either they notice it or they ask you and they want
to know what is wrong, and they want to see your hand, and
it's just a curiosity and I would just rather not be around
them. You have to shake hands with people when you're
out in public, when you are attending social functions, and
you can tell immediately that they know and they look at you
so odd that I just would rather not be around them.
Q. Do ypu feel that you are an unusually sensitive person T
A. I guess I am unusually sensitive, in a way, because I
think it is due more to the fact that I was out in public so
much before it happened.
Q. Were you sensitive then 7
A. No; I had no reason to be.
Q. Now, Mrs. Hayes, when Richard Price, as you say,
raised up in bed and attempted to throw the traction weights,
were you afraid at that time that Mr. Leonard would be injured?
Mr. Thornton: Now, if Your Honor please, we object to
that leading question. I haven't objected too much but I object to it.
The Court: Sustain the objection.
page 25

~

By Mr. Tilley: (continues examination)
Q. I beg your pardon. Describe to us what you
thought when Richard Price became violent on the occasion
when your finger was injured.·
A. Well, as I said previously, I had my back turned and,
when I turned and heard the table fall, I rushed-! turned
around and the Price boy was up in bed and had the weight in
his right hand, starting to throw it. He said, ''I'm going to
throw this and kill somebody yet''. They were the very words
he said.
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And that's when I raised my hand and got the light and
pulled the light cord, and that wasn't the first time because
he stated repeatedly, over and over, that he would try and
that he would kill anybody that came close to him. That wasn't the first time he had tried to throw a weight. He had
threatened to do it, and then he had thrown them out in the
hall. He had done just about everything in the world he
could do and I had no choice. I couldn't stand there and let
the boy hit me or Mr. Leonard either one. It was either take
hold of him, or maybe be killed, either one of the two.
Q. Did Mrs. Peggy Willett know the way this boy was
acting before you were hurt?
A. Yes, sir; she knew it-the whole floor knew it.
Q. Did you ever complain to her about it?
A. We complained to Mrs. Willett several times
page 26 ~ -different times-that there wasn't a day that
went by that it wasn't discussed.
Q. In the ordinary course of events, at that time at the
hospital, if you had a complaint to make or observation to
make, concerning the operation of the hospital, who would
you make them to f
A. To Mrs. Willett, because she was in charge of that floor
and if at anytime that it should go to the Director of Nurses,
we still obtained permission from Mrs. Willett to talk with
her. And, in making these reports of this nature, it is Mrs.
Willett's responsibility to see fhat someone else is notified
of it
·
Q. Is she your immediate superior f
A. That's right.

Mr. Tilley: Mrs. Hayes, that's all the questions I have
of you. Mr. Thornton or Mr. Poff will examine you now.
CROSS EXAMINATION.

By Mr. Thornton:
Q. Mrs. Hayes, you had been nursing for about two years
when this incident occurred; is that correct?
A. Yes, sir; I had been doing private duty for about two
years.
Q. You had been doing private dutyt
A. ·Yes, sir.
page 27 ~ Q. As I understood your qualifications, you got
your certification as a nurse, or whatever you call
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this license of a practical nurse, or you became a licensed
practical nurse in March of 1959 Y
A. Yes, sir.
Q. That's correct; isn't it 1
A. That's correct.
Q. Had you nursed prior to that timet
A. Just that I had taken my-just the training that I had
taken at Roanoke Memorial Hospital. You mean prior to having been licensed¥
Q. Yes, ma'am.
A. No; that's just a year's training and I obtained it at
the Roanoke Memorial.
Q. That was the first nursing you had done when you went
to Roanoke Memorial and took the training and got yourself
licensed?
A. Yes, sir; that was just the ordinary course.
Q. All right. Now, one thing never was clear to me, ma'am,
in your testimony. When did this occur!
A. The injury!
Q. Yes, ma'am.
A. It was the first week in October. I'm not definite on the
date. It 'vas approximately around the 5th or 7th of October. It was during the first week.
page 28 ~ Q. Well, do you remember what day of the
week it was!
A. No, sir ; I don't remember the day of the week, not exactly. It's been so long.
Q. All you can tell us, is it happened some day during the
first week in October?
A. If I'm not mistaken, the records at the clinic should
show-I think it was-the 7th of October.
Q. 7th of October?
A. Yes, sir; I believe that's right.
Q. What time of the day?
A. It was in the afternoon-around between, I would say,
2 :00 and 2 :30.
Q. How long did you stay at the hospital after this incident when your :finger got burtt
A. Approximately five days-four or five days.
Q. Do you remember what day it was that you left-the
last day that you worked out there?
A. I believe it was the 12th.
Q. Now, could this have happened earlier than the 7th;
could it have happened the 2nd or the 3rd Y
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A. Possibly, it could have happened, not over, I would say,
two days, because it was about five days-five or six days-.
after the Price boy first became violent that I was injured.
Q. When did he first become-then you put· him
page 29 ~ first becoming violent around the first of October,
I take itt
A. Right along the last of September, or the first of October-that is, with the exception of the day that he was first
admitted to the room that I described previously.
Q. Uh-hum. All right. I'm right to get these times fixed.
Along about the first of October, you say he became violent.
Other than the four or five hours when he was first admitted Y
A. In the last of September or the first of October-along
there somewhere.
Q. And you say this incident happened some four or five
days after this Y
A. Yes, sir.
Q. After this violence?
A. Yes; I think it was the 7th-just within a week after
he had been told.
Q. Now, there is nothing unusual, is there, ma'am, about
a patient who is injured going out of their head and struggl·ing and kicking around when they don't know what they're
doing; there's nothing unusual about that, is there 7
A. That happens quite frequently, such as when the boy
was brought back from surgery and was not completely rational. It is certainly unusual for a patient to continue to do
that over and over, time ·after time after time.
page 30 ~ Q. All right. Now, your own patient, as a matter
of fact, was violent during the very time you're
talking about here, was he not?
A. I would not say Mr. Leonard was violent; no, sir. I
would not.
Q. Excuse me. Go ahead.
A. Well, Mr. Leonard, as I told yon, couldn't speak at all.
He had no way in the world of letting you know what he
'van ted. Occasionally, if you'd have your back turned, he
would reach over and he might shake his bedside a little bit
which, of course, we would put up for him to hold on with
his good arm and hand. He had no way to speak to you, no
way to talk to you.
Q. 1.Ir. Leonard fought and kicked, did he not?
A. Mr. Leonard was restrained, as I told you, when he
was given I.V. foods and if he fought and kicked, or tried
to hurt anyone, I was not aware of that fact.
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Q. Uh-hum. "\\7 ell, rna 'am, as a matter of fact, on September 30th, Mrs. Hayes, you are familiar with the recordsthe nurses' records-that are kept in the hospital, are you
notf
A. Yes, sir.
Q. Aren't they a pretty good indication of what goes on
when the patient is in the roomY
A. Yes, sir.
page 31 ~ Q. Well now, as a matter of fact, here on September 3oth, the very time that the Price boy apparently became irritable and so forth, your patient, Mr.
Leonard, was kicking and fighting and so forth, was he not 1
A. Mr. Leonard was quite upset.
Q. Ma'am?
A. Mr. Leonard became quite upset after the Price boy
had been so violent with him. Of course, he was upset. He
was scared.
Q. Well, I'm asking you if youDo you gentlemen agree that this is the hospital record of
James Leonard? (Indicating hospital record.)
Mr. Kennett: Yes, sir. ·
Mr. Thornton: Would you like to examine it at any time?
Mr. Tilley: All right. You go ahead.
By Mr. Thornton: (continues examination)
Q. You are. familiar with these nurses' records, are you
not?
A. Yes, sir.
Q. There is Saturday, September 30th, 1961-this is the
record on James Leonard-"irritable, nervous, kicking,
fighting". Isn't that what that record shows (indicating) 1
A. Yes, sir; it does.
Q. All right. Now let's turn over here to the
page 32 ~ following day, Sunday, October 1st.
''Sunday, October 1 at 7 :20, left band restrained,
very violent, fighting, kicking". Isn't that it?
A. That wasn't on my shift. I don't know anything about
that.
Q. I understand. But that is when Mr. Leonard was violent, too, was he not, according to this record?
A. According to that record, he was.
Q. And he was restrained?
A. He was restrained.
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Q. And so the most you had was two patients in that room,
both of whom, from time to time, took some restraining; isn't
that about it?
A. Mr. Leonard had to be restrained for smne times at
foods and he became very upset after the boy was moved in
there with him because he had no way of telling us anything.
He was scared to death.
Q. Now, let's see. This incident, you think, happenedwell, you are not really sure but you think it happened-on
October 7th; isn't that correct, rna 'am f
A. I believe that's correct, approximately; yes, sir.
Q. Ma'am?
A. I think that's correct. I can't remember the exact date
but it was the first week in October, toward the last of he
week. It had been several days after the Price boy
page 33 ~ had been told.
Q. Now, actually, on that particular day of October 7th, your patient, Mr. Leonard, 'vas violent and trying
to get out of bed, was he not?
A .. I don't recall Mr. Leonard trying to get out of bed.
Q. Well, let me show you the record again.
(I-Iospital record handed to witness.)
A. I don't recall. As I told you, ::1\{r. Leonard, being very
upset and scared, he was that-I recall that.
Q. Saturday, October 7th, 7 :00, 8 :00 and 9 :00 o'clock. Now,
see if this doesn't say, ''restless, irritable, refused breakfast,
violent at intervals, trying to get up''?
A. He would try to sit up in bed. He could pull up with his
good hand.
Q. And he was violent at intervals, was he not?
A. If you call him being scared to death, I would say yes.
Q. Well, why would you write, ''violent" down on the record; why would violent be written on the record if it was a
question of the man being scared?
A. Well, I would describe the patient was scared to death
and trying to get up. That's the way I would chart it.
Q. That would be violent, wouldn't it?
A. I would think so, if they were violent.
page 34 ~ Q. Now, ma'am, the day that you recall that your
finger got bruised, what s'hift were you w·orkingY
A. 7 :00 in the morning until 3 :00 in the afternoon.
Q. 7 :00 to 3 :00, and you're certain of the shift?
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A. Yes, sir.
Q. Did you work the same shift all the time?
A. While I was with Mr. Leonard, I did.
Q. And you tell us that the incident to 'vhic'h you referred
happened about what--did you say 2:30?
A. Between 2 :00 and I would say between 2 :00 and 2 :30.
Q. Between 2 :00 and 2 :30 in the afternoon?
A. Yes.
Q. And you say 1\Irs. vVillett was there Y
A. Yes, sir.
Q. And Mrs. Huddleston Y
A. And I believe Mrs. Agee. I think they were all present.
I know Mrs. V\Tillett was present. She was in there with us.
Q. And Mrs. Huddleston?
A. I believe Mrs. Huddleston was there, too. There were
so many people in and out of that room when that boy was
restrained, it was difficult to say, but because I know Mrs.
Willett was present, I discussed it with her at the time. They
gave me some tape. I had to use some adnesive
page 35 ~ tape to help me tape my uniform up and get it
:fixed before I left.
Q. You stayed on some few days, I mean, after that Y You
didn't quit that day?
A. No, sir.
Q. Did you make any notations in any of the hospital records about the incident Y
A. You mean, to myself!
Q. Did you yourselfT
A. You mean concerning the injury?
Q. Yes ; concerning the injury.
A. No, sir; I did not, other than the routine procedure
that I used at the time that I was injured, and, of course, the
comments that I made at the time, that I had hurt my hand
and not until the next day, when I went to the clinic.
Q·. Now, ma'am, as I understand the way you described this
incident, you got your back to Price T
A. I was standing between the two beds with my back
turned.
Q. Between the two beds Y
A. Yes; with my back turned to Mr. Price, yes, sir.
Q. And I take it you heard the table being knocked over Y
A. Yes, sir. It was right there.
Q. Behind you T
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A. It was close to us. I mean, between the two
beds.
·
Q. So when you turned around, the table was
knocked down!
A. Yes, sir.
Q. By the patient. Was that correct7
A. He was sitting up in bed. He raised up in bed and had
reached up and gotten bold of the weights and had taken it
off of the traction frAme.
Q. Now, where was the weight, ma'am?
A. It was suspended. The frame he had-his leg was
broken. His broken leg was suspended in a traction frame
and they had weights on the top on a rope like the slides.
Q. Uh-hum.
A. To control the amount of traction or the height of healing.
Q. I understand. Where does that weight hang-over the
foot of the bed orA. They have them sometimes at different places. This
one wasn't over the foot of the bed, it was suspended over his
leg.
Q. Just a. sort of pulley arrangement that came right down
on his leg?
A. Yes.
Q. Now, the frame-so you turned around and did you
just lean over the top of him (indicating)?
A. Well, as I turned around, I caught hold of
page 37 ~ his arm-the hand-around his wrist, the hand
that he had the weight in.
Q. Uh-hum. Which hand was that, rna 'am?
A. He had it in his rig·ht hand. I turned around and got
his hand.
Q. And reached over him and got hold of it?
A. Well, no, sir; he had it in his right hand-the arm next
to me.
Q. I see.
A. And I just took hold of his wrist and I put my other
hand in this hand-on his shoulder (indicating) and pushed
real hard and pushed him back in the bed, and he was at
that time fighting and trying to get loose. I took hold of it
somehow-the frame that his leg wa~ in-and by that time,
·as I told you, there were three or four people in there with
page 36

~

him.

Q. You said that you had-when you heard the table fall
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over, you pulled the light, I guess, before you grabbed his
hand. You pulled the cord?
A. Well, I could reach the cord, yes, sir; as I turned around.
It wasn't the first time we had to use that light to get some
one in there.
Q. All right. You pulled the cord and I believe your testimony was they came in a few seconds!
A. Yes, sir; well, almost immediately.
page 38 ~ Q. And now, did you grab-did this man, as I
take it, bas got a big cast on his leg 1
A. Yes; he had a cast on his leg.
Q. He had a cast on his leg and we are talking about a
frame of some kind of a metal arrangement which hauls that
leg way up in the air (indicating) 1
A. That's correct.
Q. Right?
A. Yes.
Q. And 'vhat you bruised your finger on was when you
grabbed this frame. You grabbed his arm and then grabbed the frame; was that it?
A. Yes, sir. And I pushed him back in bed. I had hold of
him, of his arm, and I pus·hed him back in bed and I used my
shoulder. Well, this part of my body, to get him down in
pushing him, and, of course, just caught hold of the frame
and leg, too, I suppose. I would have taken any part of his
body, anything to keep him quiet or to hold him still until ·
someone could come in there and help us.
Q. You grabbed his hand with it-you grabbed his hand
with your right hand?
. A .. No, sir; I grabbed his-or the qpe he had the weight
In With my left hand.
Q. Left hand?
A. The way I turned around to him.
page 39 ~ Q. And put your hand on the frame?
A. Yes, sir.
Q. Your right hand?
A. Got my right hand in the traction frame across his leg
-on his leg, the one that was suspended in the traction.
Q. And then you were just holding his leg still?
A. I was just trying to :bold him, not particularly his leg.
Q. Were you pressing down on the frame 1
A. Well, I was. I don't know if you eall it pressing down
or not but I was using pressure, of course, to hold him in bed
at the time. Well, at the time, I don't think you think of any-
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thing in particular how you hold a patient but you just try to
keep him from 'hurting you.
Q. Well, the man's leg is up in the cast and the cast is
hooked on a rope that 'has got weights on it-right~
A. That's right.
Q. And when you grabbed it, it is still swinging up there,
I guess, isn't it 7
A. That's right.
Q. So I was assuming tha~ you grabbed hold of this frame
to steady the leg or to pull the leg down, or what~
A. I just grabbed hold of anything I could get hold of.
Q. What part of the frame bruised your finger~
page 40 ~ A. It was where-it was close to the knee, as well
as I remember. I don't remember the exact spot,
Mr. Thornton. I couldn't tell you the exact spot, if I had to.
We 'vere trying our best at the time to restrain the boy and
trying to get some help for him before someone did get hurt
and I paid no particular attention to what part of the frame
I had my hand on. I was just holding him. I knew it was
hurting but I couldn't let go.
Q. What I want to understand is, what was hurting. Did
the cast jam your finger against the metal; was the metal
sharp or was it broken, or do you know, ma'am?
A. I don't know if it was broken or not.
· Q. All right. You just don't know.
A. I know it was hurting the finger. I know that. And I
know that I had hold of it; as well as I remember, my hand was
between the cast and the frame. I think it was between just
like you would slide down under between the cast and the
frame. I couldn't tell you it was broken because I don't
know.
Q. Now, the other people came in, you said, promptly Y
A. Yes; they did.
Q. And subdued him?
A. They helped; yes, sir.
Q. And when they got done, you realized your finger was
bruised. Was it different in color or was it-it didn't break
the skin, did it, ma'am Y
page 41 ~ A. Yes; it did. It broke the skin around across
the end of it and it felt, you know, more or less
numb through here (indicating). It hurt a little bit. It wasn't
hurting too bad at the time but I knew I had injured it, and
I commented on it. And, as I told you, I used routine precautions for it like we were trained to do.
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.And then, as the evening wore on and it got later, it began
to hurt worse and worse. By and by that night, it was beginning to swell and the next morning I did go to the clinic to see
about it.
Q. Uh-hum, and what day did you go to Dr. Harris, do you
know?
.A. Yes, sir; I believe it was the 13th of October ..
Q. 13th of October¥
A. Yes, sir.
Q. And that was how many days after this incident?
A. I would say about five or six-approximately five or
six days-because the finger continued to get worse and
worse.
Q. So you are confident, in your own mind, that this incident happened on the 7th of October~
A. I said approximately the 7th. I think it was the 7th. The
clinic records should show that. I'm not definite because it's
been over a year and I couldn't pinpoint the exact date
now.
page 42 ~ Q. Well, actually, rna 'am, as far as you know,
these hospital records ought to be reliable on
what went on in that room, should they not, on things that
we can't remember about dates and when the man got up and
all thatf
A. Yes, sir.
Q. Now, have you examined the hospital records on the
Price boy?
.A. Have I examined them?
Q. Yes, ma'am. Have you?
Mr. Kennett: Very briefly, because we got them this
morning.
The Witness : Briefly.
Mr. Kennett: Here they are.
(Records handed to the witness.)
The Witness: I haven't 'had much of a chance to look at
them.
Mr. Thornton: Your Honor, I would like to check out some
things in this hospital record and, if I could have five minutes,
I could speed it up and it will save time in the end.
The Court: All right. Gentlemen ·of the jury, go to your
room.
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Mr. Thornton: And she can be looking at them in the
meantime. Both of us can get familiar with them.
(Thereupon, a recess was taken from 11:20 o'clock, A. M.,
to 11:30 o'clock, P. M.)
page 43 J By J\tir. Thornton: (continues examination)
Q. Mrs. Hayes, you have had-do I understand
it that you and I are agreed that these records of the hospital
are reliable and that we can tell from that what went onA. Yes, sir.
Q. -out there? We can tell from that a good deal better
than we can from your memory; isn't that correct?
A. That's correct.
Q. And when we're talking about days and times?
(The witness nodded her head.)
I believe you told me that you were-you're certain in
your own mind that when you bruised your finger on this
frame it was about 3:00 o'clock in the afternoon Y
A. It was between 2 :00 and 3 :00-between 2:00 and 2 :30,
I think.
Q. It was in the afternoon; it wasn't in the morning¥
A. No, sir; it wasn't in the morning.
Q. And you're pretty certain in your own mind it was on
the 7th day of October~
A. I think that's correct.
Q. Now, what we are interested in is this man and the patient and treatment, and so on, up to the 7th day of October.
Now, you had occasion to look at those records?
A. Yes, sir.
Q. During the interim, haven't you Y
page 44 ~ A. Yes.
Q. And do not those records show that this man
was admitted to this room where your patient was on August.
31st?
A. Yes, sir.
Q. That's correct, isn't itY
A. Yes.
Q. And, therefore, he had been from August 31st until
September 29th, he had been in there about a month; isn't
that correct f
A. Approximately a month.
Q. Now, are there any indications in that record whatsoever
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of any violent episodes between August 31st and September
29thf
A. Not with the exception of when he was first brought
into the room, that day that he was admitted. He seemed to be
a perfectly, I would say, normal patient under the circumstances until the 29th of September.
Q. All right. Now, you have testified that he was restless
and you called it violent the first day back in August. Did
you find anything on the record to support your memory in
that connection?
A. I didn't examine it quite that thoroughly.
Q. You didn't examine it back quite that far?
A. Of course, it's not unusual for a patient that had surgery to be that way for a few hours.
page 45}

Mr. l{ennett: Well, let's examine it then.
Mr. Thornton: We can do it later.

Q. (Continued) That was the only incidence. Now, then
on the 29th of September, I believe that record will show
tha.t a.t about 2 :45 that day, he was attempting to get out of
bed and he was crying and he was restrained?
A. Yes, sir.
Q. Isn't that correct?
A. Yes, sir.

Mr. Kennett: Mr. Thornton, do you want her to read it 7
May she read the answer?
Mr. Thornton: She may read it. I just want to be certain
about it.
The Witness: (Reading)
''29th. The patient told about the death of the other boys
in the car. Crying and trying to get out of the bed.'' ·
That was the reference that was on the 29th.
Let's see-let me get the record straight. That was the day
he was told of the death of his friends in the car.
By Mr. Thornton: (continues examination)
Q. Right. Now then, on the 29th, and now we have got the
30th. Is there any-or is there other entry of any other dif.
ficulties with him until the first day of October¥ I
page 46 } can't find them. Maybe you can.
.
A. No, sir; not until the 1st, I don't believe''crying and fighting''.
Q. Right.
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A. That was October 1st.

Q. October 1 Y
A.. Yes, sir, ''Crying and trying to get out of bed, and at
10 :30", and then at 8:00, "Dr. Douglas sent for. Patient
crying and fighting. Restrained in leather restraints''.
Mr. Kennett: What date was that?
By Mr. Thornton:
Q. Was that on the 1st?
A. That was on the 1st at 10 :30 and at 8 :00.
Q. All right.
A. And at 10:30 again, that same night, ''Difficult to handle".
Q. All right. Now, we have got another one on the 2nd
of October; isn't that correct, at 8:00 P. M. Y
A. No; 10:00 A. M.
Q. 10:00 A. M. f
A. ''Crying, screaming and fighting. Restrained with
leather restraints on right arm-right arm and leg.''
Q. What time was thatY
A. 10:00 o'clock in the morning.
Q. Do you recall that?
page 47 }- A. I couldn't state that it was. I was on duty
but I couldn't state specifically that he had quite
a few.
Q. All right, ma'am. Now, can you find anything on the
3rd of October·
A.. Let's see.
Q. -or 4th of October?
A. Just a minute.
Q. See if you can find anything in there between then and
October 7th.
.
A. All right. No, sir; nothing other than just the medications that he got and he got quite a few medications to help
keep him quiet.
Q. Any notation of any difficulty with him on the 3rd, 4th,
5th or 6th of October, and no indication of that. Is that
correct?
A. Yes, sir; not any record on here that I see.
Q. And certainly it would be safe to assume, if there had
been any, that there would have been some sort of entry on
there, would there not, because there were previous entries?
A. There were previous ones; yes, sir.
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Q. All right. And then we have the entry of October 7th f
A. Yes, sir.
Q. Now, what time of the day was t'hat noted on the 7th
of October?
page 48 ~ A. It isn't noted until 5:00 o'clock that afternoon. It states that "patient pulled traction off
leg, threatened to walk out of hospital, kill anyone who tried
to stop him." That's at 5 :00. "Threatened to throw weights
at nurses. Restrained by two nurses, and two orderlies required to hold patient in bed. Patient placed in straight jacket and ankle restraints.''
Q. What time is that?
A. That's all charted at 5:00 and 5:30 in the afternoon.
Q. You were gone then, weren't you?
A. I was gone then; yes, sir.
Q. This is after the incident that you have described to us
here, that this took placeY
A. That's correct.
Q. Now, is it not true, rna 'am, that we have four episodes
we have talked about there, for the thirty-some days he had
been in the hospital, and we had from September 30th through
October 7th, six episodes of violence and kicking, and so forth,
on the patient that you were nursing? Isn't that true?
A. On Mr. Leonard 7
Q. Yes, rna 'am.
A. I would say, I told you previously that it is not uncommon to chart it that way, but Mr. Leonard was unable to
hurt anyone. He was completely paralyzed; he
page 49 ~ would get irritable and he would get nervous. He
got upset; that is true, but the man was completely paralyzed on one side. He couldn't speak; he couldn't
hurt anyone. If he had been injured seriously, there wouldn't have been a thing in the world he could have said or done
about it to protect himself.
Q. Now, what day was it that you-what doctors were
treating Mr. Price, do you recall Y
A. Well, he had several. There was Dr. Ripley and Dr.
Marcellus Johnson and thev called a dentist in to see him but
I don't recall which one it was. And I believe he had, if I'm not
mistaken, he had Dr. Rudolph, I believe.
Q. Dr. Johnson Y
A. Yes; Marcellus Johnson.
Q. And who was looking after your patient?
A. Dr.Q. Greer?
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A. -Greer; yes, sir.
Q. Now, did you discuss this incident to your finger with
either of these doctors Y
A. With either of any of the doctors there at all 1
Q. Yes.
A. I wouldn't know. I didn't discuss it in particular. They
knew I had a sore hand and the doctor at the clinic downstairs knew it because they were the ones E?Uggested that I
see someone else at the clinic.
page 50 ~ Q. This question of the patient being moved, I
believe your testimony was the only person you
discussed it with was Mrs. "'\Villet.t.
A. No; I'm sorry if I misled you. I mean Mrs. Leonard and
I had discussed that. We wished they would move him somewhere else, and it had-all the people on the floor had mentioned the fact and I had discussed it with them, too. that the
Price boy should be moved because of Mr. Leonard's helplessness and the fact that if he were left alone and the boy
did become violent and had one of these attacks, that the
man had no way in the world to protect himself or call for
help-none whatsoever.
Q. You did this, I take it, between the 29th of September and
the 6th of October?
A. You mean discussed his moving?
Q. Yes, rna 'am.
A. Yes, sir; we did several times.
Q. And who did you discuss it with?
A. I'd say all the people who were working with me, from
time to time, Mrs. Willett and Mrs. Leonard and 1vfrs. Agee
and Mrs. Huddleston and student-and a student nurse, Mrs.
Givens, and the orderlies. \tVe all discussed the fact that he
should be somewhere that he couldn't hurt anyone else. It was
common knowledge all over the whole floor.
Q. Now, actually, rna 'am, this patient didn't
pag·e 51 ~ hurt anybody, did he f
A. The Price boy Y
Q. Yes, rna 'am.
A. Well,. I would say he would have and I sustained my injury due to trying to keep him from hurting someone else
and he certainly would have. He had, on occasion, razor blades
after the nurse.
Q. He didn't 'have any razor blades prior to the time you
claim you hurt your finger, did he?
A. I wouldn't answer that because I don't remember the
date on it.
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Q. All right.

A. I couldn't say.
Q. You don't know then and you are not testifying to that.
Now, actually he didn't hit you with any weight, did heY
A. No, sir, he had the weight drawn back in his hand and
said that he would.
Q. All right.
,
A. He had thrown them out the door.
Q. You hurt your finger because of the manner that you
grabbed the traction device, didn't you (indicating) Y
A. I would say I hurt it in restraining the Price boy; yes,
sir. I don't know~-I suppose it would be in the manner I
took hold of it. At the time, as I told you, you wouldn't
think of how to take hold of something-you would
page 52 ~ just take hold of it. You don't stop-you wouldn't
stop-and think of ''Well, how must I do it?'' Not
under the circumstances like that, you wouldn't.
Q. That's wl1at I'm trying to get at is that the cut on your
finger resulted from the manner in which you grabbed hold
of the traction device ; isn't that true Y
A. I suppose it is.
Q. All right.
A. I saw the boy on one occasion before I was injured,
throw a weight into the hall.
Q. And can you find anything on that record that indicatesA. No, sir; I don't see one word on there about it. And I
didn't see anything about him being out of the bed, and taking his traction frame off and threatening to hit his mother
with it either. That is not on there. I mean, not on what
I looked through. I'm sorry-not what I looked through.
Q. You looked-the point I'm trying to make, ma'am, is if
you look over about the 16th day of October, and I believe
you will find where he did get up and get into the hall. Now,
what I'm asking you is, you didn't see him out in the hall
of this hospital prior to the time that you cut the end of your
finger, did you?
A. No, sir; I only saw him standing at the foot of the bed
and the doorway one time. That was the only time
page 53 ~ I saw him out of the bed before I was injured,
and that was when I had gone out, as I told you
previously, and had come back and he was standing at the
foot of the bed close to the door. Now, I don't know how he
got out-I did not see him.
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Q. Well, that's what I am trying to do, ma'am, separate the
hearsay from what you actually observed yourself.
A. I did not see that.
Q. So you didn't see that and what did he do-did he get
back in bed when you saw him; did you tell him to get back
in bed?
A. I told one of the nurses-! have forgotten who was
coming down the hall with me and we had gone downstairs to
get some coffee and we both saw him about the same time.
S'he hollered for the orderly and she just came up there and
got him and put him back in bed.
Q. He got back in the bed all right?
A. They helped l1in1 get back in; yes, sir.
Q. Now, was your patient-we're talking about Mr. Leonard. He had a stroke?
A. Yes, sir.
Q. And you said he couldn't talk, I believe f
A. :No ; he couldn't speak at all.
Q. And he was what I would call semi-conscious, was he
not?
A. 011, when I first went on with him; yes, but
page 54 ~ later on, he was not. I mean you had to feed him
and bathe him but you could talk to him. He could
understand what you were saying to him but he couldn't
answer you and he couldn'tQ. Well, during· this time, rna 'am, September 30th twice
and October 1st, and 4th and 5th and 7th, when the records
show that ~fr. Leonard, too, was having violent episodes. He
wasn't conscious, I take it, of what he was doing?
A. I think Mr. Leonard, at that time,-I tried to explain
to you previously he was trying-he was upset-he was scared
to death, and he would try to get attention and 'he would try
to talk to you. I don't know if he was trying to tell us he was
afraid or what but that's what it appeared to be.
His wife noticed it; we all noticed it, that when the boy
began to have the attacks, Mr. Leonard got very upset which
I think would be only understandly, particularly a man of his
age and unable to do anything for himself. I would be upset,
too, quite a bit.
Q. Well, Mr. Leonard had had a stroke?
A. Yes, sir.
Q. And you are not pretending here to tell us from a medical standpoint whether Mr. Leonard was fully conscious of
what was going on or not? He couldn't talk.
A. I'm not qualified to do that, no, sir.
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Q. "\Veil, that's what I thought. Now, your finger, you said
that you got a cut on it-on this traction device?
page 55 ~ A. Yes, sir.
Q. And it got red, I take it, and swollen?
A. It began to swell that afternoon and get red and, at that
time, later on that night, around 7 :00 o'clock, or 7 :00 or
7:30, it began to get just a little bit discoloration through
here (indicating) and the redness and it continued to swell
and get just tighter and tighter and more painful as the
hours went on and it became extremely painful.
Q. And it apparently got an infection in it somehow and I
guess your doctor will tell us about this infection that it got?
A. Yes, sir.
Q. I take it, without the infection, it was not then the cut
itself which caused you this difficulty, but it was the infection that resulted or the germs got into that cut somehow?
Mr. Kennett: I object. That's a medical opinion which
we will have the doctor testify to.
By Mr. Thornton:
Q. Well, she's endeavoring to express op1n1ons. I just
wondered. If she doesn't care to answer it, it is all right. I
presume we will have some medical.
A. I would rather Dr. Richards would answer it.
Q. All right. Dr. Richards is going to be here?
A. Yes, sir.
page 56 ~ Q. The break in the skin from the actual injury
itself was just across the tip of the fingers. What
I'm getting at is you didn't have to sew it up or anything?
A. No; no, sir, it wasn't that deep.
Q. And it later got infected and it didn't do well, obviously.
A. Yes.
Q. All right. Now, actually, rna 'am, you recall this thing
happening on the 7th and we have lookedDid you take the records back, Mr. Kennett?
Mr. Kennett: Yes, sir; here it is.
(Record handed to Mr. Thornton.)

By Mr. Thornton:
Q. All these notations about this trouble that we looked
at-thev were about 5 :00 or 5 :30 in the afternoon Y
A. Yes, sir; that's what is on there.
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Q. That's what was here (indicating) 1
A. Yes, sir.
Q. Now, you wouldn't have been there at that particular
timeY
A. No.
Q. I was wondering whether this was the time or whether
this is the time or not.
A. Well, I was injured, as I told you, between 2 :00 and
2:30. Of course, I had nothing whatosever to do
page 57 ~ and had nothing whatsoever to do with the Price
boy's chart as to when these incidents were charted
or when this note-if they were on in the time or if they
were not. I have no knowledge of that at all.
Q. You didn't make any en tries on your own chart 1
A. Not to be an entry on myself.
Q. I mean, on Mr. Leonard's chart.
A. No; we wouldn't do that anyway.
Mr. Thornton: Thank you, rna 'atn.
RE-DIRECT EXAMINATION.
By Mr. Tilley:
Q. Just a moment, :Atlrs. Hayes. I have a question on redirect. Now, Thornton has gone into the supposed violent
action on the part of Mr. Leonard. Would you describe how
M~ Leonard acted-could you call it violent?
A. Well, as I told you, we referred to it on the chart, or
they referred to it that way, but when he got irritable, if he
got upset or worried about anything, it wasn't uncommon for
him to try to raise up in bed or, as I told you, where we had a
bedrail up for that purpose so that he could have something
to hold onto, and he could only use that one side.
And, if he wanted us or anything upset him, and he wanted
anything, he would take his rail and shake it to attract our
attention. I wouldn't call that, I mean, violent to the point
of hurting anybody. To my knowledge, Mr. Leopage 58 ~ nard never attempted to hurt anyone at all.
Q. Well, could he get out of the bed~
A. No, sir; it wouldn't be possible for him to get out of
bed because he was completely paralyzed on the right sidethe right arm and leg.
Q. N<>w, Mr. Thornton mentioned an accident report. Did
yon make an accident report-did you fill out oneT
A. Yes; I did.
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Q. "\VhenY
.A. I filled one out the morning after I was injured-the
next morning when I came in to work I reported on duty and
went back downstairs to the clinic.
Q. Now, as to how you grabbed the traction device, 1\{rs.
Hayes, explain to the. jury so they can get a picture of just
what was going on there and just how was the Price boy acting-how violent was 'he, what your reactions were and I believe you said you had your uniform nearly torn off of you
in the struggle Y
A. I did. I used adhesive tape to tape 1ny uniform back
together. He was so violent at the time that he was restrained, as I previously stated to :Mr. Thornton, and I couldn't let go of the traction frame and the unifonn was torn
from the waist up. There wasn't· any way at all to even cover
yourself up and we couldn't let go of him to get straightened
out.
page 59 ~ Q. "\Vhy couldn't you?
A. Because he was so violent, we were afraid to
let him go. The boy would kick and would fight and, as I said
previously, there was no record out there but that he did throw
a weight out in the hall at one of the student nurses. I don't
even know who she was and I was afraid to let him go. I
couldn't.
I couldn't, and due to the violence of his actions, well, I
was afraid or scared to death to move, that if I had I could
have been hit in the face and I could have been kicked. It's
hard to tell what he could have done at the time.
Q. Was he doing all those things?
A. He was trying his best to hit us and fight and kick
and get out. I don't know if he was trying to get out of bed
or what his purpose was. I don't know. The boy was completely violent and. out of his mind.
Q. Was it possible for him to get out of the bed?
Mr. Thornton: If Your Honor please, we object to that.
They have gone into that before. This is not proper re-direct.
The Court : What was the question Y
Mr. Tilley: I asked ''Was it possible for Price to get
out of bed?'' I asked that question because Mr. Thornton
has brought out the fact, or tried to indicate, that
page 60 ~ ~r.ice only got 9ut of bed after. Mrs. JI:ayes was
InJUred.
The Court: And what is your quest.ion Y
Mr. Tilley: Was it possible for Price to· get out of bed T
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Mr. Thornton : If Your Ifonor please, if the question had
any relevance it would be, ''Did she see him get out of bed f"
She has testified she didn't.
Mr. Tilley: She testified, I believe, that she did see him
get out of bed.
The Court: All right. Go ahead and ask the question.

By Mr. Tilley: (continues examination)
Q. Did you see Price get out of bed prior to the time your
finger was injured in this trouble with him f
A. I said previously I had gone out of the room and, when
I came back in, the Price boy was out of bed by himself. Supposedly, he got out by himself and he was standing by the
foot of the bed close to the door.
And we had come back on the floor and I saw him and the
orderly did and she hollered for tl1e orderly and they got him
back in bed and calmed him down then.
He had threatened to leave the hospital several times and
threatened to walk out and leave with his broken leg, or no.

Q. Now, did you go to the clinic before you saw
Dr. Harris t
A. Yes, sir ; I did.
Q. How many times, do you recall f

page 61

~

The Court: I think you have been over that now.
1\tlr. Tilley: Well, Your Honor, here again Mr. Thornton
brought out on cross examination that there was a time lapse
between the time she was injured and the time she saw Dr.
Harris. This time lapse was filled with visits to the clinic and
I think I should be able to show that she was doing all she
could.
The Court: Well, you have done that. You have already
done that, so let's get along with this trial.
By Mr. Tilley: (continues examination)
Q. All right. Now, this notation on October 7th, made at
5 :30 on the chart, did this-are you clear and are you certain
about the time the attack happened in which you were injuredf
A. Yes, sir; I'm quite certain that it happened that time in
the afternoon. It was just about time for us to change shifts,
anyway, it was right between 2 :00 and 2 :30, and as I told
you I was working with 1\[r. Leonard and we always straig-hten a patient out and give them afternoon care before anotl1er
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s'hift comes on. That is, the private duty nurse or general
floor duty, or anything-we get your patients
page 62 ~ cleaned up in the afternoon before leaving.
Q. Now, 1\tirs. Hayes, just how diligent are the
nurses in keeping these records-you worked around hospitals for many years.
Mr. Thornton: I object to that. If Your Honor please, I
object to that question until I see what the purpose of it is.
Mr. Tilley: I wish to show that though the records may
accurately indicate events, they wouldn't accurately indicate
times and that the nurses felt no compulsion to be exact as to
times.
Mr. Thornton: This lady has agreed that these records are
a good deal more accurate than her memory.
The Court: Do you claim that this didn't happen at that
time?
Mr. Thornton: If it please the Court, we don't know when
it happened, and there is evidence in the case it didn't happen
at that time. I don't know when that happened and this lady
herself doesn't seem to know when it happened. ·
The Court : Yes ; she does. I mean she so testified.
Mr. Tilley: May I proceed, Your Honor Y
The Court : Go ahead.
By Mr. Tilley:
Q. Now, Mrs. Hayes, are you certain that it
happened before you went off duty-that is, before 3:00 o'clock?
A. Yes, sir; I am.
Q. So either the notation made there is not the time you
were hurt or it's in another time or the time you 'vere hurt
was not even put on; is that right?
A. It has to be one or the other, if there's no record of
it made.
Q. Now, I ask you this, on this page where these notations
are made, does that accurately show what happened to patients?
A. Not every little detail.
Q. Wbat would happen if a nurse got very busy-have
you ever gotten busy and failed to make a notation?
A. Quite often, I'd be busy enough and for two or three
hours and until we had time to do it. Now, that happens
very often because you cannot sit down with the patient in

page 63
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the hospital and chart everything that happens the minute it
happens. You don't have time.
Q. Have you ever forgotten to make notations Y
A. I'm afraid I have; yes, sir.
Q. Who was Dr. Rudolph¥
A. To my knowledge, he's a psychiatrist.
Q. And he was one of Price's doctors Y
A. I understood so ; yes, sir.
Q. Now, 1\tir. Thornton said your finger later bepage 64 ~ came infected. Is there anything to lead you to
believe that there was any time after you were
injured that your finger could have become infected Y
Mr. Thornton: If Your Honor please, I object.
The Court: I will leave that to the doctor.
By Mr. Tilley:
Q. And is ~fr. Leonard dead now?
.A. Yes, sir; he is.
Mr. Tilley: That's all I have, Your Honor.
The witness stands aside.
MRS. Z.AID.A HORN,
called as a witness in be'half of the plaintiff, being duly sworn,
testified as follows :

DIRECT EXAMINATION.
By Mr. Tilley:
Q. Mrs. Horn, would you please state your full name Y
.A. Mrs. Zaida Horn.
Q. And where do you live, please?
A. 580 Highland Avenue, Southwest.
Q. Are you related to Mrs. HayesY
.A. She is my daughter.
Q. Your daughter. Mrs. Horn, do you have occasion to
see Mrs. Hayes often Y
.A. Yes; I see her most every day.
page 65 ~ Q. Do you know when Mrs. Hayes' :finger was
injured!
.A. Yes; I do.
Q. Since Mrs. Hayes' :finger has been injured, has she
spent a great deal of time at your homeY
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A. Yes; she has. She was at my honie three monthsfrom the time she was hurt until she g-ot an apartment.
Q. So you bad had a good opportunity to observe her since
this thing happened Y
A. Yes; I have.
Q. Now, going back to the day her finger was injured. Did
you see her on that day Y
A. Yes; she came home and told me that her finger had
been hurt and she was trying to restrain this patient in the
room that had become berserk andThe
Mr.
The
Mr.

Court: Now, I don't think that is proper.
Thornton: That is hearsay.
Court: What she told you is hearsay.
Tilley: Pardon me, Your Honor.

Q. (Continued) Now, and in the following days, how did
Mrs. Hayes react to the injury 7
A. Well, she suffered terribly from it. Of course, the next
day she came by there and it was much worse. Well, the afternoon that it was hurt, she went home and called me at 11 :00
o'clock that night, crying, and said that she couldn't sleep.
And I tried to get her to come to the apartment
page 66 ~ and she said no, she would have to go back because
she had to go to the clinic the next morning and
that Mr. Leonard didn't have anyone with him and he was
quite critically ill.
And she went back the next morning and I called to see
how she was and she was at the clinic. So she came by that
afternoon and, of course, it looked real bad. It had discoloration and she was holding it up like this (indicating) and I
made her stay with me and she didn't go home any more after
that. And I stayed up most of the night with her several
nights until she went to the hospital.
Q. During this time, did you see her use any medication or
take any medicine for the injury?
A. Yes; she took a lot of medicine that the doctor had prescribed and she used the medication that the doctor gave her
until it was wrapped and she was putting a solution on it.
Q. Now, did this generally-did this go along like that until
she went to the hospital Y
A. Yes; it kept getting worse. She would go to the doctor
and she-weil, Dr. Richards told her that she would hav·e
to go to the hospital so they amputated part of her fingerthe first joint, I believe (indicating)-and then she ~amf\
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home and stayed, I believe, just about a few days and it continued to get worse.
Then she went back and then he worked with it for several
days and thought the infection would subside but .
page 67 ~ it continually grew worse and in the morning that ·
he amputated, he told me in the hall that he would
have to take her finger and her knuckle and a portion of her
hand and that he wished that he could tell me that it would
be the end, but he didn't know, that she may lose her hand,
her arm, or maybe-and he stopped there. And, of course, I
knew what he meant because they didn't any of us think she
would survive.
Q. And after her finger was amputated, was she around
you then?
A. Yes; she was except when she was in the hospital. I
stayed with her during the day and she came to my house
after she was discharged.
Q. Have you noticed her indicate any pain since the finger
has been amputated 7
A. Yes; quite often she comes home and she says her hand
is awfully sore and she can't iron or do a number of things
that she did. She tried to peel some apples the other day at
the house and she couldn't hold her hand and she cannot iron
because her hand cramps and I have to help her with her
uniforms and do the little things that she would ordinarily do
herself.
Q. Do you notice any change in her personal appearance
since her finger was removed?
A. I have spoken to her about that because she doesn't
seem to care like she did and we used to-being an only child,.
-we had a wonderful mother and daughter relapage 68 ~ tionship and now she doesn't want to go to town
with me and she just refuses to go out anywhere
to eat because she says people stare at her hand and it looks
more like a claw than a hand, she says. And, of course, she's
embarrassed, and she has been to church with me one time
since it happened and my pastor was real nice to her and she
did go while her hand was bandaged and she said she would
go because there wouldn't be anyone shaking hands with her
with the bandage on, and she has been.
Q. Excuse me. Go ahead.
A. Music has been her hobby since she was eight years
old and she played beautifully, I thought.
Q. What did she play, please?
A. She played the piano and organ and most any string
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instrument, and she played at her church for Sunday School
and Assembly, and she played during the time she was a nurse
at the Sanitorium. She played for the services there on Tuesday night-played the organ.
Q. Did she play for the family?
A. Oh, yes; she loved to play. She would always play
when she came by in the afternoon. Of course, she just wouldn't do it now because she has lost one of her main fingers
that she uses in playing and, of courseQ. Have you noticed any personality changes in 1\llrs. Hayes
since the injury f
A. Yes; and she is-I think there are so many
page 69 ~ things have changed. She just is not the same
person and she is quick-tempered, which is something she hadn't ever been before and she just don't seem
to care like she did.
And she has often told me that she would rather nurse a critically ill person than one that wasn't so ill because there
wouldn't be so many people coming in and out of the hospital
room.
Q. Do you know of anything besides the amputation of her
finger that could have caused her to act and change this way Y
A. No; nothing. She has-I think her not being able to play
and use her hand has caused her a lot of concern because she
would often refer to that when I asked her to go 'vith me to
town and go shopping and we'll have lunch and she will say,
''Mother, I might go shopping with you but I don't want to
have lunch with you".
Q. Was she a sociable person before this Y
A. Yes; she was very carefree and she was sociable and
now, when she comes by the house, if there are any friends
that come in or someone that comes by while she is there, she
will either make an excuse to leave or go in another room.
And she says quite often people have told her that, ''Well,
Mrs. Hayes, I heard about your fing·er. Let me see it", and
she says it just kills her to have to show it.
Q. Before she was injured, was she nervous or
page 70 ~ an extremely sensitve person, do you think?
A. No ; not out of the ordinary, no.
Mr. Tilley: That's all the questions I have, Mrs. Horn.
Mr. Thornton: Stand aside, rna 'am. We have no questions.
The witness stands aside.
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MRS. CHARLES MANEY,
called as a witness in behalf of t'he plaintiff, being duly sworn,
testified as follows :
DIRECT EXAMINATION.
By Mr. Kennett:
Q. Please state your name.
A. Betty Maney.
Q. Do you know Richard PriceY
A. Yes; I do.
Q. What relationship are you to him Y
A. He is my brother.
Q. Is he your brother Y
A. Yes.
Q. Has he been in the hospital Y
A. Yes; he was.
Q. When!
A. Last-well, he went into the hospital August
page 71 } 31st of last year.
Q. August 31, 1961 Y
·
A. Yes.
Q. When was he discharged Y
A. It was the last of October, as well as I remember.
Q. Where did he go from there?
A. Fron1 Roanoke Memorial, he went to Southeastern or
Western State; Marion, anyway.
Q. A mental hospital Y
.A. Yes.
Q. He went from the Roanoke Memorial to the mental
hospital!
A. Uh-hum.
Q. Did you visit him frequently when he was in Roanoke
Memorial Hospital Y ·
A. Yes; I was with him every day.
Q. Every day Y
A. Uh-hum.
Q. Do you recall a visit on September 29, 1961?
A. Yes; I do.
Q. Describe what happened on that occasion.
A. Well, he had been asking for quite sometime about the
two boys who had been in the accident with him, and at that
time we decided that he could be told that the boys were dead
and, since no one else in the family was there, I
page 72 ~ told him and he became, well, rather upset.
Q. Describe him rather than give an opinion.
Just describe what he did.
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Mrs. Charles Mamey.

A. As well as I can remember, he first started crying and
then he tried to get out of the bed and he wanted to gothe wanted to be with the other two boys. He couldn't understand why he was left and the other two taken. Of course,
I was upset then and I called the other nurses off the floor
and they came in and restrained him in bed and, of course,
I left then.
Q. They restrained him in bed 1
A. Yes.
Q. They put leather thongsA. Yes.
Q. Now, after that time, did you ever observe him act unusual?
A. Oh, yes.
Q. Describe one of these acts.
A. Oh, there were quite a number of tin1es after that.
Q. Well, describe just one.
A. Well, several times he tried to get out of the bed. Of
course, his leg was in traction and they-the people and the
nurses and orderlies that were called off the floors-had to
hold him in bed and several times they used a restraining
sheet and a straight jacket.
page 73 } Q. Did he ever threaten to kill anybody?
Mr. Poff: If Your Honor please, I think the questions
ought to be confined to the period in question that we are concerned with, that is, from the first of October until the 7th
of October.
The Court: I think that is right.

,-

By Mr. Kennett: (continues examination)
Q. Well, during this first week after that, did you ever hear
him threaten to kill anyone!
A. Not at the times that I was there because I was there
· mostly at night.
Q. Mostly at night?
A. Yes; he was more concerned with doing damage to himself at that time.
Q. Did you ever see him use physical violence towards a
nurse?
A. No, I can't-it's been a long time and I can't remember too much about it. All I can remember is him trying to
get out of bed and trying to get away from them.
Q. Was he able to get out of bed Y
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Mrs. Charles Ma;ney.
A. Later on, he was, yes; not the first times that he tried
it, he couldn't get out, of course, but he did get out.
Q. But he did get out. Did you ever see him throw a traction device-a weightY
A. I saw him swing it.
page 74 ~ Q. Swing it¥
A. But I never saw him get out of the bed, you
know, with it in his hand.
Q. 0. K. What was that again; just what was that date
that you first told him of theA. It was on a week-end and the last of September. It had
been exactly a month since he had been admitted to the
hospital.
Q. Would you say September 29th Y
A. As well as I can remember, that's about right.
Mr. Kennett:

Thank you. That's all.
CROSS EXAMINATION.

By Mr. Thornton:
Q. Young lady, you don't attempt to tell us the other times,
by date, when that was, whether it was one week later or two
weeks later?
A. No, sir; I can't remember because it was quite a few
times.
Q. Later-about a month later, they sent him up to Marion Y
A. Yes.
Q. Is he still there Y
.A. Oh, no; he was released around November 14th-somewhere along there.
Q. Oh, then he wasn't up there over a week, I
page 75 ~ reckon, or two weeks Y
A. He was up there about fourteen or fifteen
days and they let us bring him home for a year and he will
be discharged in November.
Q. All right. He's all right now, apparently?
.A. Yes.
Q. I mean, he isn't going to have to go back Y
.A. No.
Mr. Thornton: All right. Stand aside.
The witness stands aside.
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MRS. ALICE ROSS HUDDLESTON,
called as a witness in behalf of the plaintiff, being duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. Tilley:
Q. Mrs. Huddleston, would you state your full name,
please?
A. Alice Ross Huddleston.
Q. And what is your profession, Mrs. Huddleston Y
A. I am a licensed practical nurse.
·
Q. Were you employed in the position of a licensed practical nurse in 1961 at the time we're interested in, which is
around the end of September and the first of Ocotber Y
A. Well, no, because I had taken my State
page 76 ~ Boards on the 28th or 29th and I wasn't licensed
until I heard from them later. I was just a graduate.
Q. Well, were you employed in nursing then Y
A. Yes; I was.
Q. And what was your patient's name please, do you recall1
A. What do you mean by my patient's name? I was on
general duty.
Q. Oh I That is, you were not assigned to any specific patient?
A. No.
Q. Well, did you have occasion then to observe a patient in
Room 704 at the Roanoke Memorial Hospital by the name of
Richard PriceY
A. Yes, sir.
Q. Did you ever observe Mr. Price when he appeared to be
violent and irrational Y
Mr. Po:ff. What time are we concerned with now? What
do you want?
Mr. Tilley: I stated the time as the end of September
through the first week of October.
Mr. Poff: All right.
The Witness: The best I remember I was not there when
he was told about what seemed to disturb him. And, around
the first of-or the second of October, the best I
page 77 ~ remember, he wanted to get out of bed and we had
to hold him in bed. We did hold him in bed to keep
him from injuring his leg or getting out of traction.

66

Supreme Court of Appeals of Virginia

Alice Ross Huddleston.
By Mr. Tilley: (continues examination)
Q. Did you actually see him out of bed at any time, Mrs.
I-Iuddleston 1
A. Well, I didn't actually see him out of bed, I don't
think, until a day before he left the hospital.
Q. Now, were you present when Mrs. Hayes complained
that her finger was injured, following one of these attacks
by the Price boy Y
A. I remember Mrs. Hayes saying she had hurt her finger
that day but I placed no significance on it because I didn't look
at it. I just heard her state that she hurt her finger. I did
not see it.
Q. Well, was it general knowledge among the nurses on the
ward there that Price was an unusually violent patient around
this time?
Mr. Poff: If it please the Court, I think the question about
general knowledge is improper.
The Court : Yes, sir.
By Mr. Tilley:
Q. Did you know that Price was an unusually violent patient?
page 78 ~ A. Well, personally, I was not afraid of him as
being violent; I was not afraid of him, and I don't
guess I am supposed to give my personal opinion but I wasn't
afraid of Price.
Q. Did you feel he was capable of injuring anyone?
A. Well, I think most anybody could injure someone if they
wanted to.
Mr. Tilley: All right. That's all, Mrs. Huddleston.
CROSS EXAMINATION.

By Mr. Poff:
Q. Mrs. Huddleston, is there anything unusual about having to restrain patients around a hospital?
A. We handled Price in the general procedure we would
any otlier plftient-oHhat- type.
~u-have--you had other patients with similar
conditions?
A. We certainly have.
Q. You say· he was treated the same way?
A. We did him the same way we would have any others and
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Alice Ross H wddleston.
on the few experiences we have had, we restrained them and
so did we restrain him.
Q. All right. Now, you have told Mr. Tilley that you remember-you think you remember-the incident when }Irs.
Hayes said she hurt her finger. Now, would you
page 79 ~ tell us whether that was in the morning or the
afternoon?
A. It was 10:00 o'clock in the morning because we girls
were taking our breaks and part of them were in the dining
room and I happened to be on the floor.
Q. Now, you will have to speak up a little bit and speak
over that noise out there. This was about 10 :00 o'clock in the
morningY
A. That's right.
Q. All right. Would you tell us just what you saw now and
how this thing occurred and how you happened to be there Y
A. Well, I was coming down the hall and I looked right
into Richard Price's face because he was laying in the bed
calm and it seems to me that his brother was there at the
door, going into the room, with a Coco Cola. I'm not positive
about that being his brother. But, by the time I got two doors
down, I heard something fall and I run back and the bedside
table was flipped over and Mrs. Hayes was holding him which
would be on the right.
And I don't know whether I relieved her but someone relieved her and she and I came on the opposite sides of the bed
and we were g·etting sheets to restrain him-his legs-his one
leg rather; one was in traction.
Q. He was in traction at that time?
A. One was in traction; yes.
Q. And did she say anything at this time about
page 80 ~ injuring her fingerY
A. No; it was after we had gotten him restrainedQ. I see.
A. -that I heard her say that· she hurt her finger.
Q. Was it before you left the roomY
A. I think we were still standing near the door in the room
and she slung her hand (indicating) and said, ''I hurt my
finger''.
Q. Now, when you went in the room, how long would you
say it was when you heard this commotion and you got in
theref
A. Oh, it was just-you say two doors down; it couldn't
have been long.
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Ma.ry Virginia Price.
Q. .All right. When you got in there, did Richard Price
have any traction weights in his hand 1
A. Well, I never seen 'him with any in his hand. They were
hanging because I held those to keep him from hitting Mrs.
Hayes in the head, where she was holding him in her position
on the left.
Q. I see.
A. And I held them.
Q. You yourself were holding the traction weights Y
A. I held those weights; absolutely.
Q. So Richard Price didn't have any weights in his
handY
page 81 ~ A. No; no, I never seen him-it so happened, I
never seen him with any weights in his hands.
Q. What was-how about Mrs. Hayes' clothes; were her
clothes torn or anything Y
A. I have never seen Mrs. Hayes' clothes torn, or anyone
else's.
Mr. Poff: All right, Mrs. Huddleston. Thank you.
Mr. Tilley: That's all.
The witness stands aside.
MRS. MARY VIRGINIA PRICE,
called as a witness in behalf of the plaintiff, being duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. I{ennett:
Q. What is your name, please Y
A. Mary Virginia Price.
Q. Are you related to Richard PriceY
A. I am his mother.
Q. Was he in the Roanoke Memorial Hospital?
A. Yes; he was.
Q. When was he there?
A. From the 31st of August until the 25th of October.
Q. Where did he go from there!
A. Southwestern State Hospital.
page 82 ~ Q. Is that a mental institution Y
:A- Yes; it is.
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Mary Virginia Price.
Q. How long was he there?
A. He was there from the 25th of October until the lOth
of November.
Q. Then was he discharged?
A. He was furloughed; next month, he gets his discharge.
Q. He will be discharged next month?
A. Yes.
Q. He is still mentally r...on co'rwpos mentis?
A. Pardon?
Q. He still hasn't gotten a discharge yet?
A. No; he hasn't.
Q. Now, did you visit Richard on several occasions when
he was in the Roanoke Memorial Hospital?
A. Yes; I did.
Q. Frequently?
A. Every day.
Q. Every day 1
A. Yes.
Q. Were you there the date that Nurse Hayes was injured?
A. Yes; I was.
Q. About what time of the day was that?
A. Well, I will say in the morning. I'm almost
page 83 ~ positive it was in the morning.
Q. Describe what happened that day.
A. Well, I arrived at the Roanoke Memorial Hospital about
10 :30. I went up to the seventh floor to 704. When I got to
the door, two orderlies and several nurses and Miss Hayes
were restraining Richard in the bed.
Q. Did she complain of her finger being injured at that
time?
A. Not right then. After Richard had settled down, she did.
Q. And there is no question that she hurt her finger in
thatA. She hurt her finger. It must have been in traction.
Q. Now, do you recall Richard ever having threatened
bodily hurt towards Mrs. Hayes?
Mr. Thornton : If it please the Court, we object to that
question as phrased.
Mr. Kennett: Do you sustain the objection Y
The Court: Repeat the question.
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Mary Virgimtia Price.
By

~Ir.

Kennett:

(continues examination)

Q. All right. Do you ever recall Richard threatening physical violence towards !tfrs. Hayes 1

A. Yes; twice. I do know he tore her uniform off once,
and then he took the weight off of traction and
page 84 ~ started to throw it at her.
Mr. Kennett:

Thank you.
CROSS EXAMINATION.

By Mr. Thornton:
Q. Were you in the room at that time, Mrs. Price?
A. Yes; I was.
Q. W'hat dates were they?
A. I don't know the dates.
Q. You don't know whether it was-well, you just don't
know what dates they were?
· A. No; I don't.
Q. No,v, you tell us that the day you beard her complain
about hurting her finger was in the morning?
A. Yes; I'm almost sure it was in the morning.
Q. It was in the morning. And do you know what date that
was?
A. No; I don't.
Q. Excuse me just a second. This day that was-that was
the first day you recall Richard having one of his spells t
A. It is the first time I ever saw Richard have one.
Mr. Thornton: All right. Stand aside.

Q. (Continued) Oh, excuse me. You were there every day?
A. I was there every day up until the 23rd of
page 85 ~ October and, from the 23rd to the 24th, I wasn't
there.
Mr. Thornton: Well, we are not interested after the 23rd.
Thank you.
Mr. Kennett: Thank you, ma'am.
The witness stands aside.
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MR. ROBERT W. R.OSENBERG,
called as a witness in behalf of the plaintiff, being duly sworn,
testified as follows :
DIRECT EXAl\IIINATION.
By Mr. Tilley:
Q. Just state your full name, please.
A. Robert vV. Rosenberg.
Q. What profession are you engaged in, Mr. Rosenberg!
A. I'm an attorney.
Q. In 1961, around the early part of October, ·were you a
patient in Roanoke Men1orial Hospital Y
A. I was.
Q. Did you have occasion to observe a Richard Price at
that time?
Mr. Po:ff: If Your Honor please, I think the dates are very
significant here and it ought to be pinned do'vn as to what
date this gentleman was in there.
The Court : All right.
By Mr. Tilley: (continues examination)
Q. Do you remember just when you were at the
Roanoke Memorial Hospital?
A. Yes; I called the hospital to check the exact date that I
was there. It was October lOth through the 27th.
Q. I want to ask you. Did you have an opportunity to observe Richard Price 1

page 86

~

Mr. Poff: If Your Honor please, the lOth through the 27th
--I think the actual fact is that it was the 12th through the
27th,-but the lOth through the 27th is not in issue in this
case.
Mr. Tilley: Your Honor, what would happen so close, to
the event-to the actual injury-would certainly go to show
that the Price boy around the time could do the same things.
The Court : Objection overruled.
Mr. Poff: We note an exception.
By Mr. Tilley:
Q. Did you have occasion to observe Richard Price at that
time?
A. I did.
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Robert W. Rosenberg.
Q. Would you describe to us what was going on when you
saw him, Mr. Rosenberg?
.
A. Well, on several occasions, I saw it but he got very
unruly and will and I saw, on one particular occasion, that
it was necessary to have four or five of the atpage 87 ~ tendants come down and hold him down and an intern, or one of the doctors at the hospital, also
was brought into the room.
Q. Did you ever see him out of bed?
A. I saw him in a wheel chair one time going· up and down
the hall and that is, I saw him try to get out of the wheel
chair once, too.
Q. ·Now, from the time you observed Richard Price, would
you say that he was dangerous?
Mr.
able.
The
The
T'he
The

Poff: Now, if Your Honor please, that is objectionCourt: He can only describe what he saw.
Witness: I would say ''yes".
Court: I told you not to answer it.
Witness : Oh, excuse me. Pardon me.

By !£r. Tilley:
Q. Did you ever see him with a knife or a razor!
A. No; I did not see that.
Q. Did you know-how was it that you knew that the Price
boy was violent, Mr. Rosenberg?
A. Well, it was common knowledge on the floorMr. Poff: If Your Honor please, it is not a question of
what is common knowledge. The question is what this man
saw.
Mr. Tilley: Your Honor, this statementThe Court: Well, it might be. It might be it
page 88 ~ was notice to the hospital or not. It might be a
question there.
The Witness : You could hear him, and also from comments of other people on the floor at the time.
Mr. Poff: I note an exception.
Mr. Tilley: All right.
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Robert W. Rosenberg.
CROSS EXAMINATION.
By Mr. Thornton:
Q. Mr. Rosenberg, your hospital record we have here shows
the date of admittance as the 12th of October.
A. I called the hospital and talked to the young lady in the
record room and she gave me the date of October lOth.
Q. All right. "\Vhat room 'vere you in, Mr. RosenbergY
A. The first day I was there, I was on the fifth floor and,
following that, they put me on the seventh floor.
Q. When did they put you on the seventh floor-what day?
A. I believe it was the day after.
Q. Well, if the 'hospital records indicate that you were
placed on the seventh floor on the 17th of October, would you
have any reason to think that was incorrect?
A. Yes, sir ; I would.
Q. Why?
A. I was in the room with a gentleman-in a double room
with a gentleman-who went down the day after I
page 89 r got there for an operation-a hernia type operation, I believe-and I asked to be moved the next
day because he was moaning and crying and making all types
of noise.
Q. Well, certainly you were discharged the 27th of October; is that correct?
A. That's what the records show, I believe.
Q. That's what the records show.
A. I'm sure it's right.
Q. If the record shows you were admitted on the 12th, do
you concede the correctness of that?
A. I can only go by what the young lady told me.
Q. I'm not questioning what the young lady told you.
A. I would presume that's correct.
Q. I am holding in my hand here what purports to be your
hospital record. You went in for ulcers, didn't you?
A. Yes, sir.
Q. .All right. And that's what this admittance shows and
this shows the date of admittance, October 12th, 4:00 P. M.
Isn't that what the record shows t
A. Yes.
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Robert W. Rosenberg.
Q. And here is an insurance company claim form, datedthat you were admitted October 12th and the date of discharge, October 27th (indicating).
A. I only repeated it because I asked the lady at the hospital.
page 90 ~ Q. Certainly. You don't purport to have observed Richard Price prior to the 12th day of
October, do you f
.A. I didn't obesrve him until after I went up, I should
say, to the seventh floor.
Q. To the seventh floor .
.A. No, sir; I did not.
Q. So whatever the records of the hospital show as to the
date you were moved to the seventh floor, that would be the
first date that you had any observation or observance of
Richard Price; wouldn't that be correct?
A. It would be except to the point that I was not on the
other floor for five days.
Q. Were you what they call ambulatory; were you walking
around?
A. Yes, sir.
Q. And that's how you happened to be out in the halls, and
so forth?
.A. Yes, sir.
Mr. Thornton: All right, sir. Stand aside.
The witness stands aside.
Mr. Kennett: May we see the Court in Chambers!
In cham hers at 12 :30 o'clock, P. M.
Mr. Kennett: Judge, I wanted to ask you-the doctor is in
surgery. All we wanted to do was to inform you
page 91 ~ that the doctor is our next witness and that he is
in surgery right now and he won't be able to get
here until he gets out of surgery.
The Court: Is he the last witness f
Mr. Kennett: Yes, sir.
Mr. Tilley: He is subpoenaed, Your Honor, but he had to
go to surgery this morning.
Mr. Kennett: He's subpoenaed but we didn't want to
drag him out of surgery. He is our next witness.
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Dr. L. G. Richards, Jr.
The Court: It would suit me all right to adjourn to 2:00
0~~

.

1\{r. Kennett: I think we can get him here by 2 :00 o'clock,
Your Honor.
(Court and counsel then returned to the courtroom at
12:40 o'clock, P. M., and the trial continued before the jury
as follows :)
The Court: Gentlemen of the jury, at this point we are
going to adjourn until 2:00 o'clock. Be back at 2:00 o'clock.
(Thereupon, a recess for lunch was taken from 12:40
o'clock, P. M., to 2:00 o'clock, P. M.)
AFTERNOON SESSION.
DR. L. G.. RICHARDS, JR.
called as a witness in behalf of the plaintiff, being
page 92 } duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Tilley:
Q. Would you state your name for the record, Doctor?
A. Dr. L. G. Richards, Jr.
Q. Are you a medical doctor T
A. Yes; surgeon.
Q. Where do you p1·actice, Doctor T
A. I practice in Roanoke.
Q. How long have you been practicing medicine?
A. Nine years.
Q. Well, which school are you a graduate of Y
A. The University of Virginia 1\fedical School.
Q. Do you have a specialty, Doctor?
A. Surgery.
Q. Doctor, last October, did you treat ~frs. Jeane Franklin HayesT
A. Yes.
Q. What was the nature of that treatment, please, sir?
A. I treated her for an infection in the pulp of her index
finger on the right hand (indicating).
Q. Would you describe the course of treatment?
.A. Well, the first treatment-when I saw her, the pulp of
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Dr. L. G. Richards, Jr.
the finger was grossly infected and contained pus
so, in the office under local anesthesia, I numbed
the entire finger and made a through and through
opening (indicating) through the pulp of the finger to lay
the thing wide open for adequate drainage.
Q. What was the history of this injury when Mrs. Hayes
came to you, please Y
A. She told me that she had injured the finger while assisting with a patient in the Roanoke Hospital previous to
seeing me. Now, the exact length of time, I am not certain.
Q. .All right.
.A. .And you said the history. And, following that, she had
developed this infection in the finger-the finger that I
treated.
Q. Were you able to diagnose the type of infection Y
.A. Well, not right at the time but cultures had previously
been taken and were in laboratory at the Roanoke Memorial
Hospital, which showed that it was a hemolithic-sta.phylococcus infection.
Q. Doctor, after this lancing you described as a fishmouth
lancing, what other operation did you perform on Mrs. IIayes f
.A. Well, she continued to drain in spite of adequate opening of the skin and the soft tissues, which indicated an infection in the bone in the tip of the finger-the last bone
which is the distal phalanx (indicating), which
page 94} would indicate an osteomyelitis or an infection in
the bone, that is to say which would be chronic and
continued to be infected until that bone was removed. Do
you want me to go ahead with the complete course?
Q. Would you please, Doctor?
.A. So, at the first operation following that in the hospital,
I removed the last half of that bone since the X-ray indicated
that it was only the last portion of the bone-that is, the distal
half-that was involved.
Following this, she continued to have a chronic infection
which didn't respond to the antibiotics so another operation
was performed in which I took the finger off at the joint
between the middle bone and the last bone (indicating). This
articulated it there.
In spite of this, it continued to drain and to be inflamed
and the inflammation was creeping up the skin a little bit on
the :finger and this was due now to the fact that this was a
hemolithic-staphylococcus infection, which was shown to be
resistant to all of the antibiotics which we employed, which
page 93

~
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was everything that was indicated by the laboratory tests for
sensitivity as to which antibiotics would be effective. And
there was no way to know how far this thing· would progress,
that it might progress to an extremely serious situation up
in the arm.
So, as fhe final operation was the mask this
page 95 ~ area off with a rubber glove and take the finger
off, including the bone behind the finger-the
metacarpal bone-up about two-thirds or three-fourths' of
that so as to get a'vay from all the infection and incise through
an uninfected area so that we could get primary healing and
get rid of this relentless infection (indicating).
Q. So now this treatment, or all of this treatment, do you
know generally over what period of time it took place?
A. Yes. I have some notes here. The first operation
was in the office on October 17, 1961, and the final operation
was on November 7, 1961, and the final visit to the office to
see me regarding this thing was on November 24, 1961, at
which time the incision was healing and there was no infection and evervthine- looked all ri!rht.
Q. Doctor, is a staphylococcus infection, or the staphylococcus germ, is it common to hospitals?
A. Yes.
--Q. Now, ·1 woula pose a hypothetical question to you. If
someone injured their right index finger so that it was bruised
and scratched on a traction device in a hospital, if that person
then applied an antiseptic and bandaged it and the antiseptic
and bandaged the finger, if they then, the following morning
-assuming this happened in the afternoon-the following
morning sought clinical treatment for the finger, and followed
whatever advice was prescribed by tl1e clinic there
page 96 ~ and if they then continued to have trouble ·with
the finger in spite of taking the antibiotics prescribed and in spite of the medication prescribed, if they then
came to you and the infection had progressed and had
become worse-if there were no unusual intervening factors,
would you say and give your opinion-would it be probable
that the increased infection was the result of the injury on
the traction frame at the hospital?
A. Yes.
Q. Would you say that person could have done any more
than they did to retard the infection-any more than they did
to help themselves?
A. No.
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Mr. Tilley: Doctor, that's all the questions I have. Mr.
Thornton may have some questions.
CROSS EXAMINATION.
By 1Yir. Thornton :
Q. Doctor, this staphylococcus infection, I take it that is a
peculiar kind of a germ or something, I meanA. Well,Q. -when you get an infection in your finger and cut your
finger and it doesn't heal and you get pus in it and then have
you always got a staphylococcus infection?
.A. Not necessarily; no, sir. There are other germs.
Q. I see. It can come-the staphylococcus infection can
come-well, I ri1ean there was reference made to a
page 97 ~ hospital but I mean you can get a staphylococcus
germ in other places than in a hospital, can't you?
A. Exactly; yes, sir.
Q. Anywhere'
A. Anywhere.
Q. Now, do you have your records, Doctor, as to the first
day you saw this lady?
A. I don't have my office records but I have a summary
here. The first day that I saw her?
Q. That's all I want-just the date .
.A. October 17, 1961.
Q. You saw her first on October 17th Y
A. Yes.
Q. Do your records show whether she told you what day
this happened to her-this cut?
A. This is, of course, the office record and it does not tell
me what day but if you want an answer to that, it was my
impression that it was somewhere in the neighborhood, as I
remember our conversation, of a week-give or take two or
three days. Now, I'm not certain.
Q. Your office record doesn't show when she told you then
that it happened?
A. No.
Q. That her finger was cut?
A. No.
page 98 ~ Q. Well, could I have-let me aslr you this, Doctor. Could I have a cut-an infection-on mv finger
and then get a staphylococcus infection at some later "time or
would this infection, from your observation of it, had to have
occurred at the time of the original scratch or break?
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A. I think I understand your question. What your question is-fhe question is, when you get the injury or the. cut,
do you immediately have the infection or do you get symptoms
of the infection later on? Am I correct?
Q. Yes.
A. Yes; you do. If you have just a small pinprick injuryfor instance, it might be two or three days before the gerns
that enter through that pinprick have had time enough to
multiply and cause inflammation and infection down inside
that is clinicallv noticeable.
Q. And you "could pick the staph germ up, in other words.
I could punctut·e my finger and then during the two or threeday period rub it on this desk, for instance, and pick up a
staph?
A. No.

Q. You can't do that?
A. No. You said, ''puncture. '' If you ''puncture your
:finger''Q. Well, a cut.
A. -"puncture your finger," the opening that
pag-e 99 ~ you puncture-for instance, a needle puncture-:well, that will seal in a matter of an hour or two.
If you cut it wide open, of course, and don't have it sutured
and if it lays open, I mean, then conceivable in another two or
three days, you might get an added infection on it. But if the
thing is cleaned and then sutured and if it's an open cut, then
the incision is the cut thatis sewed back together a.nd is sealed
off by coagulants and by clotted exudants, is impervious to the
air .and as long as it is bandaged and protected from the air,
and not popped open again, there is no way for infection to
enter into tha.t thing, after a matter of a few hours.
Q. Are some people more susceptible to this thing?
A. I don't think so.
Q. You don't think so?
A. (There 'vas no response.)
Q. Thank you, sir. Oh, J. forgot one question. What is
the last time you treated this lady-does your office record
show that?
A. The last time for this trouble~
Q. Yes.
·A. She had an infection in a.not11er finger later. It was
on the 24th of November the last time I saw her, for this particular finger.
Q. Well, in other words, from October 17th to-
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A. November 24th.
Q. -to November 24th, was the course of treatment for this?
A. That is according to my records.
Q. And then you say she did have some trouble with another
finger?
A. A different type of trouble-just in the last couple of
months.
Q. The last couple of months 1
A. Yes.

page 100

~

Mr. Thornton: All right.

Stand aside.

The witness stands aside.
l{r. Tilley: If it please the Court, the plaintiff rests its
case at this time.
The Court : Very well.
Mr. Thornton: We would like to see the Court in Chambers.
In chambers at 2 :15 o'clock, P. M.
Mr. Thornton: May it please the Court, on behalf of the
defendant, Roanoke Memorial Hospital Association, we move
to strike the plaintiff's evidence on the first ground that, as
we view this case, all the plaintiff has shown is an accident.
There has been no showing, as far as we're concerned, of the
negligence on the part of the hospital which would make the
hospitallaible for this unfortunate occurrence.
page 101 r The evidence-well, the plaintiff's evidence-is
somewhat in conflict as to the exact date that the
occurrence took place. There apparently is no conflict, however, on the fact that the patient Price came in the hospital
and was there for about a month on the 29th of September,
when he was told that his friends had died in this automobile
accident for which he threw a violent spell, and he threw three
more violent spells, according to the plaintiff's version, between the 29th and the 7th. He threw a violent spell on the
1st and then on the 2nd. He was apparently completely normal from the 2nd through the 7th, wbi.cb she says is the date
that the incident took place, wherein she caught her hand in
the traction device.
Now, the evidence is uncontradicted that the lady simply
went over to calm him down, as the nurses had done, and as
any nurse would have done and, in doing so, stuck her band
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in, as best I could gather, in the traction device-whatever
that is. I assume it is a framework which goes around the
cast. And, by sticking her hand in the traction device, she
pinched her hand.
Now, there is no-the hospital is charged with the breach
of some duty which it owed to this lady and, as far as we are
concerned, there is no evidence here for the jury to consider
as to what the breach of the hospital duty was. What was the
hospital supposed to have done? She says the ma.n got violent.
She called for help. I-Ielp came promptly. She
page 102 ~ was over-assisted on this man. However unfortunate her loss of her finger is, we maintain that
there has to be some showing of what the hospital should have
done that it didn't do, other tha.n insure her against any injury. Her injury, as a matter of fact, occurred not because
this man was doing anything to her; it was her grabbing the
traction device.
Now, the second thing is that we do not think, as a matter
of law, that this is the type of incident that was in law forseeable under the circumstances of this case.
The Court: Well, I don't agree with you.
Mr. Thornton: What does Your Honor feel to be the duty,
and I ask this in all seriousness, Your Honor?
The Court: She claimed that she complained and that the
nurses knew about this and the bead nurse knew about this
man getting in that condition and that the hospital didn't do
anything about it.
Mr. Kennett: They could have isolated him.
Mr. Thornton: If Your Honor please, where there is a
great deal of conflictThe Court: I think that's where the jury question comes
in.
Mr. Thornton: Well, I say this in all seriousness, Judge.
Is it up to the jury-is it up to the jury to formulate, where
there is no standard, as to what should be done in a hospital
under this situation?
page 103 r The Court: It is what is normally done.
1\fr. Thornton: Hasn't the plaintiff got to
show what would be normally done, sir? Do you see what I
mean?
The Court: Yes, sir; I see what you mean.
1\fr. Thornton: I mean we haven't got two automobiles
running together. You have got people, both of whom were
out of their head, as sick people were, and throwing violent
spells in the room. There were three-no, there were fourincidents and they appear on the charts. Now, I think up to
the time this lady got hurt and I think he kept on and that
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the charts show that he got progressively worse and, ultimately, they moved him.
Mr. Kennett: Judge, let me answer this very shortly. In
order for a motion to strike to be sustained, you have got to
take all of the plaintiff's testimony on its face value and take
it in the most favorable light to her.
The Court : I understand all tba t, and you've got all the
elements.
Mr. Kennett: She testified that on the day before this
incident occurred, she had asked Mrs. Willett to move the
patient, that if she didn't someone was going to be hurt.
She had discussed it with other people up and down the
hall and, therefore, the hospital-and she testified in her
opinion as a nurse, it would not be proper to leave a person
this wild in the room with another patient.
And we think, under those circumstances, this
page 104 ~ type of injury was forseeable and that common
prudence would suggest that they were not exercising ordinary care. And the test of ordinary care is
what a common, ordinary, reasonable person would do under
the same or similar circumstances which may mean an
ordinary hospital oper~tor.
But I think that that is sufficient evidence to show that the
hospital-maybe the jury might conclude different-but the
jury could conclude that the hospital knew of this man's
wild acts, and that it could be foreseen that if he wasn't
isolated from her patient, and her, that he would hurt somebody, including this nurse, and that any reasonable prudent
man would understand that, much less a hospital.
Now, I don't think it's necessary for us to get expert doctors to testify what hospitals do. It is just common knowledge
that if you have got a wild man in a room with somebody
else, and they have attacks, they are liable to hurt somebody.
Mr. Po:ff: If Your Honor please, I gather that the Court
has made up its mind on the matter but I'd like to make this
statement, however. It is our position that, as a matter of
law, the evidence of the plaintiff has not made out any case
of negligence. Now, I will agree that Mr. Kennett's client
has tried awfully hard to do that and maybe, in Your Honor's
mind, has done this by giving her opinion that
page 105 ~ this man was dangerous and by te·stifying elaborately as to some of the things he did. She, however, did not quarrel with the nurse's notes, with the possible exception of the day on which she was injured.
Now, we maintain that the plaintiff's evidence-through
the plaintiff's evidence-the hospital records, or at least a
portion of them that we are concerned with, have been admit-
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ted into evidence. The plaintiff herself concedes that these
would normally be the best indications as to the date and time
that something happened. Now, these hospital records, which
are now in evidence, show that there was some difficulty with
this patient-you can call it violence or whatever you likeon September 29th and on October 1st-then skip a day, October 1st, again on October 2nd and then no more trouble until
October 7th.
Now, we take the position that as a matter of law that these
incidents which leave at least four days-3rd, 4th, 5th and
6th-before this accident-with no incident in the hospital records and no incident testified to, that this man has done
a.nything wrong. Now, we take the position that as a matter
of law that the evidence is insufficient on that point to establish any negligence on the part of the defendant.
And our further point is simply that, whereas it is Mr.
Kennett's position as opposed to ours his apparently is that
the standard of care owed a hospital is a matter
page 106 ~ of common knowledge. Now, we maintain and we
will offer an instruction to this effect, and it ·is
one that has been given in hospital cases, that a hospital
as this is due to exercise the degree of care which the same
type hospital in a same or similar community exercised. There
has been no showing in this case that there was anything else
that the hospital could have done with this man or that a
reasonably prudent hospital 'vould have reacted differently.
There is this, they did restrain him. He didn't hurt anybody
else, and this is a freak accident at best, and we just take
the position that there has been no showing of any duty which
we owed that we violated.
Mr. K·ennett: In that regardThe Court: That is the only question that gives me any
trouble. The other, I don't agree with, but that does give
me a little trouble.
Mr. Thornton: Well, that gives us trouble, Judge, because,
for instance, I don't know what they should have done or
what could they.have done, and I don't think you and I know.
I think it takes somebody, not necessarily a doctor, but it
takes somebody acquainted with hospital operation to set the
standard wherein they claim it was violated. We are in this
position th~t if you get this way and you turn the jury loose
to do nothing but speculate on what they could have done,
or should have done-that is, the hindsight proposition. Now,
to be guilty of negligence, you have got to have
page 107 ~ violated a duty which you owed. Now, the only
duty these gentlemen state is- they just state
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that we didn't g-ive her proper care. Now, what 1s proper
careY
Mr. l{ennett: We don't say that. vVe say the hospital
has, in the St. Vincent case-that is the original one on
charitable immunity-upheld the negligence against an invitee by saying they had to make the hospital reasonably
safe for that patient who fell down the elevator shaft in that
case. We say the duty of a hospital is to make the hospital
safe for a nurse and give her a safe place to work while she
is treating her patients. That is, as a matter of la,v. We also
say that the hospital owes the patient, James Leonard, a safe
place to work or be treated and nursed while he is a patient.
Now, the question of whether it is a safe place or whether
they have done that duty or whether leaving Price in the
room or not taking him out of the room and putting him in
another is a question ·of fact as to whether that was not a
safe place to work.
The Court: You see, in a hospital ordinary care is probably
a higher degree of care than it is in ordinary cases.
J\fr. Kennett: Well then, we are even better.
The Court: It depends on the patient and the condition.
Mr. l{ennett: That's right. Well, if it is highpage 108 r er, we are not even. So the thing is, we didn't introduce evidence to show it was higher than ordinary and we sayThe Court: But what I'm getting at, all the cases I ever
tried showed what degree of care that would require.
Mr. Thornton: That's what they were supposed to have
done and that's what I'm looking for, and I'm serious.
Mr. Tilley: Well, I understand you're serious, J\fr. Thornton. The evidence here bas shown, I think, from the beginning that it is obvious frmn the evidence now the fact that
no witness came out and said, "Well, she should have put him
in Room 931 all by himself with padded walls", but still isn't
it a reasonable conclusion from the evidence presented that
this boy should have had either one of the two things? He
should have been watched constantly because of this history
of dangerous actsThe Court: That's what you say but I don't know whether
the doctors would say that or not.
Mr. Tilley: Well, I think still that the reasonable man
test can be applied in these things, Your Honor. Certainly,
in a hospital, it a.t least rises to the duty of a reasonable
man, and to have due care and they had at least due care,
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and maybe they had to use a greater standard, but certainly
the evidence has shown they didn't use due care. .They did
nothing to restrain this boy and keep him from
page 109 ~ injuring someone.
Now, the fact that they couldn't foresee he
would injure her in this way and :h1:r. Thornton calls it a
freak injury, but certainly they did not have to foresee that
the injury would have occurred in this way. They merely
had to see or foresee that someone may have been injured.
They didn't have to see who might be injured.
The Court: I know that. You're getting back on the injury but I'm getting back as to standards of care that were
required of the hospital.
Mr. Kennett: That's a question of law as to the duty of
the hospital just like a person driving down the street. You
don't introduce into evidence that a person driving an automobile must do certain things. You merely just enter an
instruction that a person owes a duty to exercise ordinary
care and caution in driving an automobile down the street.
The Court: But I don't know what ordinary care is in
reference to · this.
Mr. Thornton: 1\fr. Kennett bas just put his finger on the
distincti{)n in these cases. In the automobile cases, they
don't give us any trouble because there you're got statutes
all over the place as to what constitutes ordinary care; we
don't have any such statute in a case of this sort. And in
order to show a breach of duty, the plaintiff has got to show
what that duty is, and it hasn't been shown.
page 110 ~ :h'Ir. Tilley: Your Honor, at least they had the
duty of ordinary care and, from the evidence, they
have done nothing-they have done nothing. They have met
n{) standard.
Mr. Thornton: What do you mean?
Mr. Tilley: The hospital did nothing except, as it were,
abandon the boy there. They kept no one to watch him or anything.
Mr. Thornton: The hospital didn't abandon that boy.
Mr. Tilley: Have they risen to any standard?
The Court: What standards have you risen to?
Mr. Tilley: Well, Your Honor, I feel and honestly sayThe Court: It is your opinion that they were negligent.
Mr. Tilley: -that they were negligent.
The Court: But I say that is your opinion.
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Mr. Tilley: Well, the instructions will be offered and I
think an instruction will bear a great deal on this and, if the
instructions and the evidence isn't up to-isn't it up to the
jury then to decide whether or not they were negligent in
this particular instance Y
Mr. Thornton: Provided the jury knows and has something to tell them what a hospital should be required to do.
..
Mr. Tilley: Your Honor, so far as we can
page 111-A ~ determine this is-I'm sorry, John.
Mr. Thornton: Go ahead. I'll come back.
Mr. Tilley : This is a right much of a case of first impression. I can't find where exactly the same thing has been done
before so we are very limited as to statements of standards
of care.
It is easy, like Mr. Thornton and like Mr. Poff said, it is
very wasy in cases of automobile accidents because hundreds
of them are tried all the time. This is a case of first impres- ·
sion.
The Court: It was the first impression to put somebody on
the stand that knew when the complaint was made about a
man being dangerous, or violent, and to show what the hospital ought to have done about it, if it ought to have done anything.
Mr. Tilley: Well, we feel we have pointed out that the
hospital acted negligently, that they didn't ,do anything about
it as a matter of fact.
The Court: Maybe there wasn't anything to be done.
Mr. Kennett: We feel it would be.
Mr. Thornton: What do you want the hospital to dothrow him out on the street!
Mr. Kennett: They could have put him in a
page 111} private room.
Mr. Thornton: How do you know they had
anyplace to put him!
Mr. Kennett: Then they could put the other man out.
Mr. Tilley: Are you being serious!
The Court: Well, I am going to· overrule the motion for
the time being, until I hear the other evidence, or unless you
don't want to put on any other evidence.
Mr. Thornton: Well, let's think about it a minute. We
have got Mrs. Willett and we have got these other people. All
right.
(Court and counsel then returned to the courtroom at 2:35
o'clock, P. M., and the trial continued before the jury as follows:)
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Peggy W. Willett.
EVIDENCE ADDUCED

IN BEHALF OF THE DEFENDANT
MRS. PEGGY W. WILLETT,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Poff:
Q. Mrs. Willett, would you tell the Court and the jury your
full name, please?
A. Peggy Watson "\Villett.
Q. Are you married, Mrs. Willett?
page 112 ~ A. Yes.
Q. And where do you live Y
A. 3434 Poplar Drive.
Q. And where do you work 7
A. Roanoke ~Iemorial Hospital.
Q. How long have you been working there f
A. Approximately six years.
Q. And what is your position there 7
A. I am in charge of one of the units, Seven North.
Q. Are you a registered nurse'
A. Yes ; I am a registered nurse.
Q. And you are in charge of Seven North, as I understood
you to say!
A. Yes.
Q. Do you recall the months of August, September and
October of 1961, whether you had two patients in your area
of the hospital by the names of James Leonard and Richard
Price?
A. Yes; we did.
,
Q. And do you recall whether the plaintiff in this case,
Mrs. Hayes, was treating Mr. Leonard Y
A. She was nursing Mr. Leonard, doing private duty.
Q. Now, explain to us briefly just what is a private duty
nurse; what was her position there?
A. Private duty nurse is someone hired by the family to
take care of the patient or either by the patient.
page 113 ~ Q. As I understand it, at the time you were
working for the hospital itselff
A. Yes.
Q. Now, do you remembe:.;-I believe you testified you· remember Richard Price f
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A. Yes.
Q. And his course of treatment there. Have you studied
or looked over the hospital records involving Richard PriceY
A. Yes; I have.
Q. And do you recall the date on which Richard Price was
admitted to the hospital T
A. August 31st.
Q. And do you recall when he was admitted what he was
admitted for-just the general nature of his injuries Y Had
he been in an automobile accident or.
A. Yes; he had a fractured jaw and they had to do a
tracheotomy and he had a fractured leg.
Q. Was his leg at any time that you saw him in the
hospital in traction Y
A. Yes.
Q. Do you remember for what period his leg was in traction!
A. No.
Q. Now, do you recall whether Mr. Price gave any trouble
while at the hospital and, if so, 'vhen did this
page 114 } trouble begin Y
A. The trouble began 'vhen they told him the
other people who were killed-the other two boys in the accident had been killed.
Q. And do you recall the date that that occurred Y
A. Yes; that was September 29th.
Q. Did you determine that from the hospital records or
how do you remember itY
A. I determined that from reading the chart.
Q. Now, with regard to the hospital records, is it part of
the training, or are nurses' notes and how to make them
covered in the training of a nurse Y
A. Yes; that's one of the first things we learn, is what to
chart and how to chart it.
Q. Now, what generally is charted. If you are nursing a
patient, what is charted?
A. Well, we don't chart everything about a patient. We
chart the most important things. If a patient does anything
out of the ordinary, or if, of course, we always chart routine
things like the baths, and we always chart when the doctor
is in.
Q. If you give medication, is this something that would be
noted?
A. Yes; that is charted in a medical column and you sign
your name by it when you give it.
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Q. And if a patient is violent or gives you any
trouble or tries to get out of bed, is this something that you would note?
A. Yes; it is always charted with the time that the incident happens.
Q. Now, with regard to the time that an incident would be
noted on a hospital record, let us assume that an incident occurred between 2 :00 and 3 :00 o'clock in the afternoon, 'vould
it in your experience be as late as 5 :00 o'clock before this
would be noted on the nurse's notes 1
A. No; if you were-you'd have to chart it at 2 :00 o'clock
and chart what happened.
Q. Now, what kind of shifts do you have at the hospital;
what shifts do the nurses work?
A. We work 7 :00 to 3 :00 and 3 :00 to 11 :00, and 11 :00 to

page 115

~

7:00.

Q. And so, if an incident happened between 2 :00 and 3 :00,
is it fair to say that the nurses who are on at that time would
go off duty at 3 :00?
A. Yes; around 3 :30, because we have to count out narcotics
and report.
Q. They would not be on duty at 5:00 ·o'clock?
A. No.
Q. Now, Mrs. Willett, I believe you are familiar with the
incident which has given rise to this law suit with Mrs. Hayes;
are you nott
page 116 } A. Yes.
Q. All right. Now, would you tell us your best
recollection as to the date on which this incident occurred
and just tell us what you know about it.
A. By checking the chart, it would be around October 2nd in
the morning-a.round 10 :00 A. M.
Q. And did you personally see Mrs. Hayes when she was
hurt or were you aware that she was hurt at the time?
A. No; I wasn't. She told me several days later that she
had been hurt that morning.
Q. And was that that she had hurt her finger?
A. That she had hurt her finger ; yes. She was-do you
want me to tell you why she told me Y
Q. All right.
A. She was going to the clinic to have someone look at it
and she said she had burt it on him.
Q. Now, it has been testified to in this case that on the
incident in question, when Mrs. Hayes was injured, that you

90

Supreme Court of Appeals of Virginia

Peggy W. Willett.
came into the room with other people to help restrain Richard Price. Do you recall this incident Y
A. Yes.
Q. And what was it or where was it. Now, you stated
Richard was in traction. Did I understand you correctly 7
A. Yes; he was.
Q. Now, describe for us this traction device,
page 117 ~ if you will. What does it consist of?
A. It consists of a splint with his leg in it, in
some sort of a something that holds the leg. It would be a
long splint to hold the leg, and then there is a trapeze that
goes up and the weights hang down up here (indicating) and
the ropes are up this way (indicating) and the weights are
hanging up to hold the leg up.
.
Q. Now, when you came into the room on this particular occasion, where were the traction weights 7
A. They were hanging up where they are supposed to.
Q. Were they all there Y
A. Yes.
Q. And what was the state of Mrs. Hayes' clothing when
you came into the room on this morning?
A. She was dressed completely in her uniform.
Q. Did you notice her clothes being torn or anything of
that sort¥
A. No, sir.
Q. N{)w, it has also been testified to by the plaintiff in this
case that she requested that you move Richard Price from
·the Room 704. What is your recollection of that?
A. I don't remember her ever asking for him to be moved.
Q. It has also been testified to by the plaintiff, as I recall,
that you did on one occasion make arrangements
page 118 ~ for Richard Price to be moved and that he refused to be moved. Did this occur and, if it occurred, when Y
A. That occurred on October 24th. We were going to move
him to the ninth floor andQ. So that occurred, as I understand it, considerably after
this incident involving Mrs. Hayes' finger 7
A. Yes; October 24th.
Q. Would you say, on the basis of your experience at the
hospital, that you in general rely upon the nurse's notes t{)
reflect the treatment of the patient?
A. Yes.
Q. And for any incident of violence that occurred-or for
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any incidents of violence that occur with regard to the patient?
.A. .Anything that the patient does would be charted on
there-not anything, but certainly anything abnormal. .Anyway, a violence would be charted.
Q. I'm going to give you the notes involving Mr. Price.
(Hospital record handed to the witness.)
Now, it's already been testified to from these records that
Mr. Price was told about his friends on September 29th and
that the incidents from here for October 1 and 2 have been
read into evidence.
Now, what incident, if any, do you find listed here for the
period of October 2nd to the 7th~ Let's see if
page 119 ~ we can get the date here. Maybe you can get oriented on that better than I can.
A. (The witness perused the file.)
Q. I see this is the 25th (indicating). .All right. Now,
would you review the records after the 2nd-that is between
the 2nd and the 7th of October?
A. Any incidents that happened?
Q. Yes ; any unusual incidents involving Richard Price.
A. All right.
Q. Are there notations all along as to his condition during
this period 1
A. Yes; there are.
Q. And what generally does his condition appear to be f
Would you read some of those notes Y
A. ''A good eight hours'', ''A good eight hours with medication", "A good eight hours", "A good eight hours", "A
fair-a quiet eight hours on Octoher 4th''. He had a quiet
day.
On October 5th, he had a quiet day. He watched television,
had something for pain once. October 6th he was complaining of a toothache. Other than that, he had a quiet eight
hours with medicine for his toothache. On October 7th,Q. If there is any incident listed on October 7th, would
you tell us when it is f
A. On October 7th, there is the incident recorded at 5:00
P.M.
page 120 ~ Q. All right. What shift of nurses would have
made that entry, in your opinion?
A. The shift of nurses who made this would be the 3 :00
to 11 :00 shift. The 7 :00 to 3 :00 shift would not have been
there.
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Q. And 'has there been any entry made between 12 :00
o 'clock and 5 :00 o 'clock?
A. There was a 2:00 o'clock notation," A good eight hours
with medicine".
Q. Is there any other notation after 2:00 o'clock and before the 5 :00 o'clock entry?
A. At 4 :00 o'clock, he had a placebo and something for a
toothache.

Mr. Poff: All right. Thank you, Mrs. Willett. That's
all. You may answer any questions that those gentlemen
have.
CROSS EXAMINATION.
By Mr. Kennett:
Q. 1\{rs. Willett, are you the charge nurse?
A. Yes; on 7:00 to 3:00.
Q. Are you responsible for what happened on that hall?
A. Yes, sir.
Q. You are the nurse then and, therefore, it anything happened on that floor, it would be your responsibility?
A. Not anything-any problems would be brought to me.
Q. And it is up to you to straighten it out?
page 121 ~ A. Yes.
Q. Now, in testifying here today, did you have
the benefit of this chart to look at yesterday or sometime in
the past?
A. Yes; I did.
Q. And, therefore, in giving these dates that you gave, and
fixing the time, it was by reference to that chartA. By reference to the chart.
Q. -several days before you came to trial?
A. Not several days but a. couple of days.
Q. A couple of days; all right. Now, therefore, when you
picked the time of the accident, it was by reference to that
chart a few days ago f
A. No; the time of the incident was placed several months
ago when I filled out an accident sheet.
Q. All right. Which you also got several months ago, and
this occurred back in October; is that right?
A. When I filled out the accident sheet, it was only for Mrs.
Hayes and was only a. few days after the accident had happened.
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Q. All right. Now, in regard to the accident sheet, isn't
it true that Mrs. Hayes herself, the following day, filed an
accident report 1
A. On the following day, Mrs. Hayes brought
page 122 ~ the blank sheet to me and I filed it with her information that she told me what to write and I wrote
it for her.
Q. Isn't it true that Mrs. Hayes filed an accident report
and some weel\:s later, after her hand was bandaged, that you
told her the report was lost and that she had to file another
one?
A. No, sir.
Q. You deny that¥
A. Yes, sir.

Mr. Kennett: Thank you.
Mr. Poff: That's all, Mrs. Willett.
By The Court :
Q. Let me ask you one question. Do you know who made
out this report¥
A. 'Vho made out which report¥
Q. These daily reports.
A. Yes, sir. The names are charted at each one. When
you record something, you sign your name by it.
Q. Each one of them signed it Y
A. Every nurse that works on the hall signs what she
writes.
The Court: All right.
By Mr. Poff:
Q. One more question, Mrs. Willett. Are some of these
notations for Richard Price made by you Y
page 123 ~ A. Yes, sir.
Mr. Poff : All right.
By Mr. Kennett: (continues examination)
Q. Let me ask you more specifically. Is this one made
by you right here (indicating) Y
A. Which one?
Q. All right. Just a minute.
A. What date do you want T
Q. The 29th.
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A. The 29th. Let's see-I '11 get it for you.
(Witness produced record referred to.)
Q. All right; this is the one I have reference to right here
(indicating).
A. Yes.
Q. You made this one out right here (indicating). This
is the one that says that the sister told him of the death of
his friends 1
A. It doesn't say that in there; it just states the patient
was told about the other people in the accident being killed.
Q. All right. Then you made the corresponding reference
in the report on that date t
A. Yes.
Q. So, therefore, you knew he was told of the boys being
killedY
page 124 ~ A. Yes.
Q. And you did know, as a result of it, he had
to be restrained Y
A. Yes; as a result of that, he had to be restrained. He
was trying to get out of bed.
. . Q. All right. Now, the very following day; you say you
·placed this on the 2nd-now, let's take the following day,
the 1st.
A. All right; I'll find it for you. (Indicating)
Q. That is the day he was told Y Now, you made the entry
yourself?
A. Yes.
Q. Now, the following day, the 1st,-excuse me-two days
following-that was the 29th, and let's skip the 30th. Let's
come to the 1st.
Now, was this entry here at 10:30 in the morning-what
is that entry?
A. "Patient crying and trying to get out of bed." And
Mrs. Wild was on duty-she signed it. I was apparently off
that day because my signature is not on there.
Q. All right. Now, you place this thing on the 2nd. He
was told on the 29th and this occurred at 10:00 o'clock in
the morning on the 1st.·
Now, let's look here on the same day, the 1st-the day
before you place the accident-and see what it is
page 125 ~ that happened at 8:00 o'clock that night.
A. Well, you see, I'm not there at 8:00 o'clock
at night.
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Q. vVhat does the entry say?
A. The entry says, ''Patient screaming, crying and fighting. Restrained with leather restraints''.
Q. Screaming, crying and fighting. So, on the day before
yon put the accident there, he was screaming and fighting at
8 :00 o'clock at night and fighting at 10 :30 in the morning
plus that there had been two days before he was told and you
put that in the record yourself.
A. Now, say that again.
Q. You placed the accident on the 2nd.
A. Yes.
Q. The 1st--the day before the accident, according to
your testimony-not according to yours-that at 8 :30 that
night, on the day before, there was screaming, :fighting and
crying and restrained with leather restraints and, at 10:30
that same morning, on the day before, there was crying and
fighting and says, "He has to go where his friends are
buried". Is that what that says, "where his friends are
buried", if I can read that correctlyf
A. Yes; that's correct.
Q. Then, on two days before, you made an entry yourself
now that he was told T
page 126 ~ A. "Patient told about the death of the other
·
boys in the car".
Q. All three of these entries are before the day that you
place the injury to Mrs. Hayes f
A. Well, nowQ. Well, yes, before or after these three entries you just
read.
A. Well, I wasn't on duty when those entries were placed.
Q. I'm not asking whether it was your fault but I'm just
asking whether they occurred.
A. Yes; they occurred, but if I was present when 1\frs.
Hayes was hurt, it couldn't have happened at those times
but she told me I was when we made the accident sheet.
Q. All right. But the point is that those instances did occur whether you were present or not?
A. Yes; those instances occurred there on the chart.
Q. In other words, you are saying if it occurred, it is not
your fault?
A. I'm saying it occurred in the time which is written by
it.
Q. All right.
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J\IIr. Rakes: (interposing) That isMr. l(ennett : Wait a minute. I'm not through.
lYir. Poff: Oh, I'm sorry.
page 127

~

By Mr. Kennett :
Q. How old are you, Mrs. Willett Y
A. I am twenty-six.
Q. And you have been a registered nurse now how many
yearsY
A. Six.
Q. Six years. How long have you been head nurse in
charge, or the charge nurse on this hall Y
A. Three years.
Q. Three years. And I just don't want to get confused
now but you deny coming to Mrs. Hayes and telling her that
the accident report she filed was lost and tha.t she had to
make another one which you prepared?
A. I do deny that because that wasn't what happened.
Mr. Kennett:

That's all I want to know. Thank you.

The witness stands aside.
MRS. SARAH SMITH LUSTER,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Poff:
Q. Will you tell the Court and the jury your full name,
please, ma'am Y
page 128 ~ A. Sarah Smith Luster.
Q. And where do you live; where do you work,
Mrs. Luster T
A. At Roanoke Memorial Hospital.
Q. And what is your position thereY
A. Director of Nurses and Schools of Nursing.
Q. Now, in that capacity, do you have access to the records
relating to the nurses who work at the hospital?
A. ·Yes; I do.
Q. Do you have access to the records relating to the work
performed by Mrs. Hayes in this case T
A. Yes; I do.
Q. Have you, at our request, examined these records to see
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what dates Mrs. Hayes was employed and when she left
the hospital f
A. Yes, sir.
Q. Now, would you tell us, from your examination of these
records, when was the last day that Mrs. Hayes worked with
her patient, Mr. Leonard?
A. (There was no response.)
Q. If you know.
A. On May lOth.
Mr. Kennett: May 10th Y
By 1\lr. Poff:
page 129

~

(continues examination)
Q.What was the month again now?
A. May lOth.
Q. Now, do you have your records with you at

allY

A. Yes; I do.
Q. Would you look at those, please?
A. (Witness produced records.) I'm sorry-October 10th.
Q. And we are referring to the last time that she worked
with Mr. Leonard.
A. The last time that she worked with Mr. Leonard was
October 10th.
Q. Do your records indicate whether Mrs. Hayes was off
duty during anytime, let's say, from October 1st to October
lOth?
A. Mrs. Hayes was on duty Octoher 1st, and on October
2nd, she did not sign her record. The writing would indicate
that it was the same writing as that of October 1st. Then
she was off duty October 3rd, 4th and 5th. She was on duty
October 6th, 7th 8th, 9th and lOth, and that was the last day
she worked with Mr. Leonard.
1

Mr. Poff: All right; thank you. That's all, ma'am. You
may answer any questions that Mr. Tilley may have.
CROSS EXAMINATION.
By Mr. Tilley:
Q. Mrs. Luster, it is nice to see you again. How
page 130 } long have you been with Roanoke Memorial Hospital, by the way Y
A. I have been in this position for more than ten years. I
had about ten years prior to that time.
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Q. Yours is an administrative capacity, I believe; is it not¥
A. Yes.
Q. You are Supervisor of Nurses ; is that correct 1 That
means you are in charge of all the nurses at the hospital?
A. Tha.t is· correct.
Q. Now, on those notes that you have there, to refresh
your memory, do you ·have those days that Mrs. Hayes is supposed to ·have been off of duty?
A. Yes; I do.
.
Q. What do you make those notes on the basis of, please Y
A. On the basis of the private duty records and on the
basis of the patient's chart.
Q. So, if she failed to sign the patient's chart, you would assume she was not on duty that day; is that correct 1
A. I have just stated that the writing on the record for
the 7 :00 to 3 :00 shift on October 2nd appears to be the same
writing as that of October 1st, though Mrs. Hayes did not sign
the record on October 2nd.
Q. ButA. She did sign it on October 1st.
page 131 ~ Q. But you are assuming, from the writing
even though she didn't sign it, that she was on
duty that day; is that what you are saying?
A. I beg your pardon.
Q. You assume, from her handwriting even though she
didn't sign the record, that she was on duty that day; is
that correct?
A. I am stating as I saw the record.
Q. Now, being in an administrative position, you deal with
the records. Do you, of your actual knowledge, know whether
or not Mrs. Hayes was physically present on these days which
you say the record tends to show that she wasn't present?
A. I would have no-I would not recall whether she was
on duty or whether she was off duty, from memory. I referred to the record and of the evidence as given on the patient's
chart of her being there.
Q. Do you make those records out yourself, Mrs. Luster?
A. No; I do not.
Q. Does your record show that she was there on October
7th7
A. The record shows tha.t she was there on October 7th.
Q. So you're basing this information that you have, that
she didn't work those days, on ~ r_ecord made by some otl;ler
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person-some-now, is it twelve or thirteen months ago; it
itY
page 132 ~ A. I am basing my information that I have
given you on the fact that the records on those
days 'vere signed by Mrs. Hayes.
Q. So then the answer to my question would be, ''Yes",
was it not, that you have no actual knowledge of whether or
not Mrs. Hayes was in the hospital Y
A. I have evidence that she signed the record on those
daxs.
Mr. Tilley: I see. All right, Mrs. Luster, that's all. Thank
you very much.
By Mr. Poff:
Q. In other words, Mrs. Luster, isn't it true that you are
just testifying from what the hospital records showY
A. Yes.
Mr. Poff:

All right. That's all.

The witness stands aside.
MRS. BONNIE M. FUNCK,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Poff:
Q. Now, would you tell the Court your full name, please?
A. Bonnie M. Funck.
page 133 ~ Q. And where do you live, Mrs. Funck Y
A. 1125 Floyd A venue, Southwest.
Q. And what is your occupation Y
A. Practical nurse.
Q. How long have you been a practical nurse Y
A. About six years.
Q. Back in October of 1961, Mrs. Funck, did you have occasion to work with a patient by the name of Mr. James
Leonard in Roanoke Memorial Y
A. Yes, sir.
Q. And did you also know a patient by the name of Richard
Price at the hospital 1
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A. Yes, sir.

Q. Vvere you treating Richard Price or taking care of him?
A. No, sir.

Q. Was Richard Price in the same room with Mr. Leonard?
A. Yes, sir.
Q. Now, what were your observations with regard to Mr.
Price while you were taking care of Mr. Leonard Y
A. Well, I stayed so busy with Mr. Leonard that I didn't
have time to look after Mr. Price.
Q. Now, what was Mr. Leonard's condition; was he ever
hard to handle T
page 134 ~ A. Yes; at times.
Q. Would you describe his condition as violent
or how would you describe it, referring to Mr. Leonard Y
A. 1Vell, at times, he's get out of bounds a little bit.
Q. What seemed to be the attitude of Richard Price towards Mr. Leonard Y
A. Well, he liked Mr. Leonard.
Q. Did he ever harm Mr. Leonard?
A. No, sir.
Q. Were you ever there when he threatened to harm Mr.
Leonard?
A. No, sir.
Q. Did he ever threaten to harm you?
A. No, sir.
Mr. Poff: That's all, J\~Irs. Funck. Would you answer
any questions that these gentlemen over there have f

CROSS EXAMINATION.
By Mr. Kennett:
Q. Mrs. Funck, do you recall the day that Mr. Price got
under the bed of Mr. Leonard 7
A. Yes, sir.
Q. A minute ago you said, when you testified, that you
never noticed him. Wouldn't you have noticed
page 135 ~ Mr. Price if he got under Mr. Leonard's bed?
A. Well, I didn't pay too much attention to it
because I was busy with my patient.
Mr. Kennett: That's all.
The witness stands aside.
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DR. ~IARCELLUS JOHNSON, III,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By

~fr.

Thornton:

Q. I believe, sir, you are Dr. Marcellus Johnson, ITI7
A. Yes.

Q. Now, Doctor, speak up so we can all hear you. And, of
course, it is obvious you are a doctor. What is your specialty,
sir?
A. Surgery.
Q. How long have you been practicing surgery in the City
of Roanoke?
A. Twelve years.
Q. Twelve years. Dr. Johnson, it is in evidence that you
were one of the attending physicians-well, let me ask you
this. Do you practice your profession at the Roanoke Memorial Hospital?
A. Yes.
page 136 ~ Q. Do you practic.e at other hospitals in the
City?
A. No.
Q. Do you practice only at the Roanoke Memorial Hospital!
A. Yes.
Q. It is in evidence here that you were one of a number
of physicians who were in attendance on a man named Mr.
Richard Price back in September-August, September and
October of 1961, any man who had been injured in an automobile accident. Do you recall the patient?
A. Yes; I do.
Q. Do you recall-! take it, you had a number of patients
since that time. Do you recall what particular treatment you
were giving to Mr. Price?
A. I treated him for his chest injury which consisted of
various drugs and aspirations and a tracheotomy care.
Q. Now, Doctor, do you recall Richard Price-do you recall independently of the record, Richard Price's stay in
the hospital 1
A. Yes; I do.
Q. It is in evidence here that he was admitted on August
31, 1961, and that until August 31st-and until September
29th, his stay in the hospital was uneventful.
It is in evidence here that on September 29th, 1961, he was
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told that his friends had died in the accident and
that he flew-that he \Vent into a spell and had to
be restrained and he showed some signs of violence. It is in evidence that on October 1st and October 2nd,
he had what is termed violent episodes and he had to be restrained. It is in evidence that on October 3rd, 4th, 5th and
6th, he had no episodes, according to the record. It is in
evidence that about 5:00 o'clock on October 7th, he had another episode. Now, Doctor, and I believe the record shows
that during this first week in October, you had occasion to
visit him on one or more times.
Doctor, I want to ask you, if in your professional opinion, up to October 7th, there was any occasion for moving
Richard Price out of the room that he occupied with the
other patient Leonard?
A. I didn't think there was any need to until he was moved.
Q. Until he was moved Y
A. Ye~.
Q. Now, at that time-at the hospital, when patients are
moved, how is that decision made? I mean, does the doctor
make it or does the administration make it or is it a
joint decision; how is that T If you transfer a patient from
one room to the next, for whatever cause, who makes that
decision usually Y
A. The doctor and the nurses together. The doctor usually
is the one that recommends it.
page 137

~

.
page 138

~

Mr. Thornton: All right. Answer these gentlemen's questions, if you don't mind.
.
CROSS EXA1\1IN.ATION.

By Mr. Kennett:
Q. Dr. Johnson, who was Dr. Rudolph?
A. He is a psychiatrist.
Q. He is a psychiatrist, and· what is your field T
A. Surgery.
Q. Now, was Dr. Rudolph also attending Mr. Price?
A. I think he started with him or he saw him at the latter
end of his stay.
Q. Latter end of his stay?
The Court : When? I didn't get that.
Mr. Thornton: The latter end of his stay-toward the end
of October, apparently.
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~Ir.

Kennett:

(continues examination)

Q. Who is Dr. Ripleyt

A. He is the orthopaedic surgeon.
Q. Was he also attending Mr. Price's broken leg?
A. One of the orthopaedists were. I'm not sure whether it
was Dr. Ripley or not.
Q. It was other than yourself?
A. Yes.
Q. Let's see. Who is the doctor that shares the office with
you?
A. Dr. Brobst.
page 139 ~ Q. Dr. Brobst also attended Mr. Price, did he
not?
A. Yes.
Q. In other words, there were Dr. Rudolph, Dr. Ripley,
you-and Dr. Ripley, Rudolp'h, Brobst and you were all his
doctors¥
A. Yes.
Q. Insofar as the mental part is concerned, that was Dr.
Rudolph's field of endeavor; is that correct?
A. After he was called in; yes.
Q. After I1e was called in. Your field was dealing with a
chest injury that Mr. Price had?
A. That's right.
Q. And your work was confined to that one thing; is that
not correct Y
A. That's right.
Q. Wouldn't it be more appropriate in determining when
he should have been moved for Dr. Rudolph to be here to
testify instead of you?
Mr. Thornton: Now, if it please the Court, I submit that
is an improper question.
The Court: Well, you could have had him here.
By Mr. Kennett: (continues examination)
Q. All rigl1t. Well now, you say that you don't think, in
your professional opinion, he should have been moved before
Septemmber-before October 7th?
page 140 ~ A. Until the day he was moved; yes.
Q. Until the day he was moved. Now, do you
know when that day was 7
A. I am not sure of the exact date. Was it October 7th?
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Thornton : No.
Kennett: October 24th, I believe.
Mr. Thornton : October 24th. Here's the record. I think
it was October 24th. Discharged 10-25 or October 25th.
By Mr. I{ennett :
Q. October 25th, and at which he was removed to where,
do you know¥
A. I believe ·he was removed to Marion.
Q. Is that a mental institution Y
A. Yes.
Q. In other words, he was removed for psychiatric reasons; is that correct~
A. Yes.
Q. And you feel he shouldn't have been moved until the
25th?
A. He couldn't have been moved much before that.
Q. Let me ask you this. Now, just let me ask this in a
hypothetical question. If a person was violent in the hospital
-now, you understand that I want you to underpage 141 ~ stand especially, in this hypothetical, and the
facts may not be to you true, but just in a hypothetical question.
If a person were hurt and were having violent attacks, say,
from the 1st of the month to the 7th and on the 7th of the
month someone was injured in these violent attacks, would
you feel that the person should not be isolated until the 24th?
A. I can't answer that question very well.
Q. Based on my hypothetical, though.
:Afr. Thornton: Now, he said he couldn't answer it.
The Witness: I would have to know the severity and frequency and type of attacks and so forth.
By Mr. Kennett:
Q. All right. If a person on, say, October 1st had thrown
weights at a nurse, had turned over a bed lamp, had done this
on the 2nd, had done it again on the 6th and was found standing up in the door of the room, even though they had a traction device on, if on the 7th a. nurse 'vas injured so that her
finger had to be removed by the 24th-if on the 16th, I think
it was testified to, he was down on the second floor of the
lwspital, would you feel that you should wait for the 24th before isolating that patient?
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Mr. Poff: If Your Honor please, I think he has posed a
completely impossible question, but I object to the form of it.
page 142

~

By Mr. Kennett:
Q. Just based on the facts, as I gave you.

The Court: Well now, let him base it on his record.
The Witness: On this man, I didn't think he should be
moved.
Bv The Court :
WQ. That is not fhe question. What is the practice in the
hospital in regard to a violent patient being in the room
'vith another patient?
A. They usually restrain them and frequently keep them in
the room.
Q. Keep them there Y
A. Yes ; it depends upon the type of violence and the cause
of it.
By Mr. Kennett:
Q. If the violence is such to furnish-and not this patient
particularly, but just in general-if the violence is such that
it would cause physical injury to another, is the patient generally isolated?
A. (The witness shook his head.)
Mr. Thornton: If Your Honor please, we object to that
question. It is not based on the evidence.
T'he Court : No physical evidence to show that or has been
shown.
~

By Mr. Kennett:
Q. If it is one that you can reasonably foresee
· though that physical injury may result, would it be good practice to isolate the patient?
page 143

Mr. Thornton: I object to that, if Your Honor please.
The Court: I think all you're entitled to would be what
the practice of the hospital is in standard hospitals-that is,
with reference to a violent patient.
By Mr. Kennett:
Q. All right. What is the standard practice of hospitals?
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The Court: If he knows. I don't know whether he knows.
By Mr. Kennett:
Q. Do you know? You don't practice in any other hospitals
anyway.
A. I used to.
Q. You used to?
A. Yes.
Q. W'bat js the standard practice in all hospitals as to,
~/violent patients t
A. It depends on the cause, as I say, hut, in general, they
are restrained.
.___
page 144 ~ --cy:-Are they restrained so they cannot hurt
anyone?
A. You can't do that all the time.
Q. Well, would you isolate them then Y
A. Sometimes.
Q. Well, it would depend, in other words, and you would
attach precautions as would be necessary to prevent injury
·to another-whatever that might be?
A. You cannot always tell what is necessary all the time.
Q. If you could reasonably foresee an injury to anotherThe Court: No; don't go into that.
By Mr. Kennett:
Q. How are they restrained? Is it customary to have somebody in with the patient that is violent or to leave them in
the r.oom by themselves or with another patient T
A. Yes; it is, if they have short episodes.
The Court: All right.
Mr. Kennett: No further questions.
Mr. Thornton: Thank you, Doctor. Stand aside.
The witness stands aside.
!fr. Thornton: Your Honor, we are almost at the point
of resting. It is a question of one witness and, if we have
a short recess, we may not put him on.
The Court: All right. Let the jury have a recess.
page 145

~

(Thereupon, a recess was taken from 3 :20
o'clock, P.M., to 3:30 o'clock, P. M.)
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Mr. Thornton: If Your Honor please, instead of taking
the jury's time, it has been very kindly agreed by the plaintiff that these official records of the Hospital Association on
the patients, Robert Rosenberg, Richard Price and James
Leonard, may be admitted as Defendant's Exhibits 1, 2, and 3
and, therefore, we won't have to call the librarian and prove
t'hem at some length.
With that, the defense rests.
(The hospital records of Mr. Robert Rosenberg, Mr. Richard Price and Mr. James Leonard, referred to above, were
received in evidence and marked, Defendant's Exhibit Number 1, 2 and 3, respectively.)
Mr. Tilley: The plaintiff would like to call Mrs. Hayes to
the stand.
EVIDENCE ADDUCED IN REBUTTAL
ON BEHALF OF THE. PLAINTIFF
MRS. JEANE FRANKLIN HAYES,
the plaintiff, recalled as a witness in her own behalf, having
been previously sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Tilley:
Q. Mrs. Hayes, I want you to go back to the testimony of
Mrs. Willett. She said that it was sometime after
page 146 ~ the accident, or several days after the accident,
that she filled out an accident report. Did you
fill out an accident report immediately after the accident Y
A. I filled out an accident report the next morning when
I came back on duty after I was injured. And, a few days
later after I was off duty with Mr. Leonard, I had been to
the doctor's office and had the finger lanced-I believe it was
the first time, it may have been the second that I had had it
lanced-and I came by to see 1\{r. Leonard, due to the fact
that I had been on with him several weeks and I wanted to
see how he was getting along.
I had visited with him. I believe Mrs. Leonard--I may
be mistaken but I believe she-was there at the time I came
by to see him. When I started to leave, I passed the nurses
station and started out the door and Mrs. Willett called me
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and said, "Mrs. Hayes, would you mind .filling out another
accident report. They have lost the first one.'' And I told
her that I could not .fill one out because I could not write but
that if she would fill it out for me, I would try to sign it. And,
anyway, as well as I remember, I did sign the report, but
Mrs. Willett certainly did stop me and she told me the very
words she said and that was that they had lost the first one
and would I fill out another one, and I couldn't write it.
Q. Now, did you actually fill out the first one yourself; were
you able to write thatY
page 147 ~ A. Yes, sir; I filled out the first one.
Mr. Tilley: All right, Mrs. Hayes; that's all.
Mr. Thornton: Stand aside, rna 'am. No questions.
The witness stands aside.
Mr. Kennett: That's the case, Your Honor.
The Court: Very well. Gentlemen, go to your rooms.
In chambers at 3:35 o'clock, P. M.
Mr. Poff: If Your Honor please, on behalf of the defendant, Roanoke Hospital Association, we would at this time like
to renew our motion to strike the plaintiff's evidence and
enter summary judgment for the defendant. We think that, if
there is any question· in the evidence as previously introduced
by the plaintiff as to what the standard of care was on the
defendant hospital, and as to whether it has been breached
in this case, that that question has now been resolved by the
defendant-which has not been contradicted by any rebuttal
evidence-and that, on the record as it now stands, a verdict
in favor of the plaintiff could not be permitted to stand.
And that, as the record now stands, the hospital did not
violate any duty which it owed to the plaintiff and that,
therefore, the defendant is entitled to summary judgment and
the plaintiff's evidence should be struck.
The Court : I would like to go along with you
page 148 ~ on that ·but I don't feel like, in this case, I can
do that. I am going to submit it to the jury.
Mr. Thornton: We note an exception. Also show that we,
in addition to those grounds that we reinstate our grounds
that, under the circumstances of this case, what happened
to this lady was not that whic'h was foreseeable irrespective
of the conditions in the room. In other words, that the
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hospital could not have forseen that this lady would have
stuck her finger in the traction device and that is about what
it amounts to, and that under what I call the question of
forsee-ability in the case.
The Court : I can't go along with that.
Mr. Thornton: It should not be submitted to the jury.
Mr. Poff: I take it, we are in the clear and that the record
shows that we excepted to the original overruling of the motion to strike the plaintiff's evidence. Is that right, Marcus'
The reporter : Yes.
Mr. Kennett: "'\:Ve would like to make an inquiry as to
whether there's been any evidence of contributory negligence
that might make a difference in the instructions.
The Court : I don't know what they're going to offer on
that.
Mr. Thornton: We are going to tender instructions.
:Air. Tilley: On contributory negligence?
page 149 ~ Mr. Kennett: Mark those, Instruction Number One.
(Instruction Number One, tendered by the plaintiff.)
Mr. Thornton: Well, the first paragraph-this just simply
turns over to the jury and lets the jury do what it pleases
in the case, and it simply says ''exercise ordinary care to
provide the plaintiff a safe place to work'', and that we
failed to give her a safe place or exercised ordinary care
for her safety.
It still to me doesn't spell out what the negligence of the
hospital was.
Mr. Kennett: Well, you can introduce a separate instruction defining ordinary care.
Mr. Thornton: We intend to but you've got a finding
instruction here that does nothing but turn this case over to
the jury to speculate and conjecture. The woman hurt her
:finger. Now, ipso facto, you say you've got to have a safe
place to work. She hurt her finger. It's up to the jury to decide whether she ought to recover.
Mr. l(ennett: Didn't exercise ordinary care and caution
to provide her with a safe place to work.
Mr. Thornton: I still say somebody in this case at some
point has got to spell out the duty "\vhich the hospital violated.
Mr. Poff: If this is the law, then you might
page 150 ~ as well direct a verdict for the plaintiff as a practical matter. Obviously, it wasn't safe because
she got hurt.
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1\IIr. Kennett: Wasn't safe. It mig·ht have been safe but
they still could have exercised all the care.
Mr. Thornton: Then we go down to the second paragraph about Jan1es Leonard and I'm willing to be shown, but
I don't see the relevancy of the second paragraph to the case
at all.
Mr. Kennett : The case is based on the rescue doctrine.
Mr. Thornton: Excuse me, Jack. "\Vhat does James Leonard have to do with the case~
The Court : I mean, I am not going to repeat the thing
in the second paragraph.
Mr. Kennett : V.l ell, maybe I bad better show you the
next instruction. We want to show that the Court instructs
the jury that the right of a person to rescue another from
danger, though voluntarily exercised, is as perfect and complete as any person has a right and t4e fact that the danger
springs from his negligent act of the third person does not
in any way affect or impair the right of rescue.
The Court: You might just as well get down to and spell
out the negligence, if any, that they are guilty of. Now, that
is tl1e gist of the case.
page 151 ~ Mr. Thornton: You said it, and that is why I
still think the motion to strike is sound, Judge.
Mr. Kennett: vVell, what I am trying to get to here,
Judge, is that I want to define negligence because I want,
for the purpose of contributory negligence, to show the right
of rescue-that is, that if a person is protecting a patient,
she has a right to do so and is not engaging in any contributory negligence. The rescue doctrine is, further, that if
one person is put in danger through the negligence of another person, then a person 1nay rescue the person in danger.
The Court: Oh, I'm familiar with all that and everybody
else is here. But, let's get to the point.
Mr. Kennett: Well, the theory of our case is that the
negligence of the hospital is toward Mr. Leonard and then,
if she was rescuing Mr. LeonardThe Court: Well why not write in here-in the instructions-what her duty was; what she had the right to do and
what negligence they say she was guilty of, and what she
had a right to do. Protect the patient, I think myself, she'd
have that right, if it was necessary without being guilty of
any contributory negligence.
.
lVIr. Kennett: Well, I have an instruction that is worded
that wav but I want to use this for this rescue doctrine
instruct!on.
Mr. Thornton: You've got me all confused on it.
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(Instruction Number Two tendered by the
plaintiff.)

J\{r. Thornton: Well, the first-there is no objection to
the first clause of Instruction Two. The second clause, in effect, the Court tells the jury apparently that the fact the
hospital (A)-I want to go into speculation myself-the
hospital didn't station anybody with this man from the
time the first admonition wasMr. Kennett: No; for persons under same and similar
circumstances. It didn't satisfy as a matter of law and they
had to-it's a question by the facts that they would have had
notice so it would have been foreseeable.
Mr. Thornton: Well, the evidence is uncontradicted that
that is customary.
The Court: This instruction doesn't cover the instruction that you ought to have properly. If it had been apparen·t
to a reasonable prudent person that this party was in such
condition or in such violent condition, or exercised violence
to such an extent that it would appear apparent to a reasonably prudent person that he was dangerous or might inflict bodily injury upon either the nurse or the patient, and
the 'hospital people had notice of that and had knowledge of
that fact, then they were guilty of negligence.
Mr. Kennett: All right, sir. Then take the first instruction and I will reword it that way.
page 153 ~ Mr. Poff: Where are the rest of the instructions?
Mr. Thornton: Let's get back to it. I want to object to
the pointThe Court: I see now that we had just as well let the jury
go because I am not going to stay here until about 5 :00
o'clock.
Mr. Thornton : All right.
(Court and counsel then returned to the courtroom at 3:45
o'clock, P. M., and the jury was called into the courtromn at
this time.)
The Court: Gentlemen of the jury, it is apparent now
that we can't finish this case today. I am going to let you
go until the morning. Do not discuss this case with anybody
and don't let anybody discuss it with you. You are, therefore,
e?Ccused until tomorrow morning at 10:00 o'clock.
(Jury was excused at this time.)
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In chambers at 3 :47 o'clock, P. M.
OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS
(CONTINUED).
(Another instructions was then tendered by the plaintiff.)
The Court : I think this is covered by the other one. I
don't see why you want that.
Mr. Kennett: Only for the purpose of-I want to define
the right of rescue for that purpose. I have been
page 154 ~ showing it in the other one and I said I wanted
to show that she had a right to rescue him, and
let me go just one step further. I've got a third one.
(Another instruction tendered by the paintiff.)
1\Ir. Poff: Are you withdrawing the :first one Y
Mr. l{ennett: No.
Mr. Poff: Well, let's take them one at a time.
Mr. Kennett: Well, the Judge wanted to know why I offered these.
Mr. Poff: If Your Honor please, can't we, dispose of the
rescue doctrine Y As I understand it, whereas it is old tort
law, or hornbook tort law, about this rescue business, there
are no Virginia cases that I know of which have ever been
adopted, as such. They do it in the way of just the usual
negligence and contributory negligence instructions. I mean,
you argue that that is something to be considered and whether
the plaintiff was guilty of contributory negligence or not-I
mean, I don't think it is a separateThe Court : I think all of this is covered by the first instruction if, in fact, that instruction is given.
Mr. Kennett: But there is only one point you don't understand. The first instruction caused, or it says the negligence
of the defendant caused the injury to the defendant-the
plaintiff-and that's it. And they are going to
page 155 ~ say this, if she is negligent, that cause intervened; and I want to show that she had the right
to intervene and I quoted this right out of a Virginia case.
So, it is not from another state. This instruction is a directThe Court: Which one are you talking about? This last
one'
Mr. Kennett: Yes, sir. The only reason for the second one,
though, as I said I had to show that she was engaged initially in the right of it. In other words, if a person is engaged in
a proper thing and if she were engaged in the right of rescue,
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then she is not contributorily negligent and the whole purpose of this rescue is to get at what is the contributory negligence feature and helps in the negligence, unless she acted
rashly in the circumstances involved. And that is not covered
by the other instruction because that only deals with the hospital's negligence and not contributory negligence. Do you
~what I am driving at?
~Poff: No.
Mr. Thornton: I don't see it.
The Court: I see what you are talking about, but I don't
see any contributory negligence in this.
Mr. Kennett: I don't either. Well then, in the first instruction, can I just leave out the last phrase about contributory negligence' You're not going to give an instruction
on it.
page 156 ~ The Court: I don't know yet.
Mr. Tilley: They are going to offer an instruction ,on it, Your Honor.
Mr.· ·I{ennett: All right; I will reserve it then. In other
words, ifth~re is no contributory negligence involved, I don't
need the rescue instruction.
The Court: Are you all relying on contributory negligencef
Mr. Tl1ornton: 'Ve've got an instruction on it but I don't
see why it's tied into this. For the moment, assuming we do,
what this instruction to the jury is that the right of a person
to rescue another, although voluntarily exercised, is as perfect and complete as any other personal right.
Mr. Poff: Well, if this is the instruction we are talking
about.
The Court: Which one have you got there T
1\fr. Poff: The one about the Court instructs the jury
that the sentiments of humanity applaud the act of rescue.
The Court : Well, that isn't the one I've got.
Mr. Thornton: I think what our theory is, not so much
contributory negligence as it is, causation and proximate
cause.
Mr. Kennett: There are two of them; the first one is proximate cause.
Mr. Thornton: From her standpoint, she was
page 157 ~ over there leaning on the guy. Now, I don't guarrel with her for going over there and restraining
the fellow, but it wasn't the hospital that hurt her finger.
She burt her finger in grabbing hold of this traction device.
Mr. J{ennett: And that's what the rescue doctrine is.
Mr. Thornton: I don't know if she had to grab hold of it.
I don't know if she was contributorily negligent.
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The Court : Well, if he was threatening, then she wouldn't be accountable for that sort of thing.
1Yir. Thornton: No; but by the same token, of course, our
theory is if the sole proximate cause of the accident was the
manner in which she grabbed that thing, the hospital wouldn't
be responsible. As I get it there, nobody claimed the
thing was sharp or there wasn't anything wrong with it, and·
it didn't break on her.
~Ir. Kennett: Judge, that's the sole purpose of rescue.
~Ir. Thornton: It's like a kid running in front of a car.
A kid can't be guilty of contributory negligence but the manner in which he runs in front of the car may be such that that
is the sole cause of the accident.
1Ir. Kennett: That is what the rescue says. If you are
engaging in the rescue of a person from negligence occasioned by a third person, then the third person is
page 158 ~ guilty of negligence to the person making the rescue. That is the proximate cause instruction, so
that is the second instruction.
Mr. Thornton: That is not my point. That is not the proximate cause I'm talking about.
~Ir. Poff: "\Veil, Jack, the Court is going to instruct the
jury that, if they believe the defendant is negligent and that
that caused the accident, you are entitled to recover. Now, that
is, they have already instructed them exactly what you are
arguing.
Mr. Kennett: No; but I am talking about the question of
contributory negligence.
Mr. Poff: Well, we haven't gotten to the point of whether
the Court is even going to give an instruction on contributory
negligence, or not. I don't even know whether we are going
to offer one.
J\{r. Kennett: I realize that instruction was anticipated on
it.
Mr. Thornton: What do you have on getting away from
this rescue basis we are wound up in?
Mr. Po:ff: You sure got a lot of them on that.
Mr. Thornton: You see, Jack, that is the vice in this first
one here.
The Court: You let me see the case you're talking about.
Mr. Kennett: All right, sir; just a second.
page 159 ~ Mr. Thornton: She bad a right to rescue her
patient-well, I don't think anybody can quarrel with that, but I say, if she thereupon set out to rescue her
patient and she hurt her finger making the rescue, then as
a matter of law the Hospital Association's negligence was
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the proximate cause of the accident. I don't think that's right,
but that's what it reads.
Mr. Tilley: That isn't what that instruction says either.
The Court: I don't believe it is in the instruction.
Mr. Thornton: It says, ''If you believe that the plaintiff
had the right to rescue her patient and injured her finger
from-making the rescue, then such negligence caused or
contributed-". You don't say, "if such negligence"; you
say, ''then such negligence''.
Mr. Kennett: That's right because that is the rule.
Mr. Thornton: You say that is the causation as a matter
of law.
Mr. Kennett: That's the last law and that's what I am
trying to say.
Mr. Poff: Yon believe if this woman was rescuing the
man, and you're telling the jury they ought to render a verdict.
page 1~0 ~ 1\fr. Kennett: Occasioned by the negligence
-, of the defendant. In other words, the man bas to
be in danger -tl!rough the negligence of the defendant. If the
defendant was negligent in putting the man in jeopardy, then
that same negligence has caused her injury, and that is the
rescue doctrine, and there are two aspects of it.
Mr. Thornton: That is the rescue doctrine and I say
that is not the law in Virginia.
Mr. Kennett: I got a case right on it.
Mr. Thornton : Well then, I don't understand the rescue
doctrine. And then I say, that can't be right.
Judge, I don't believe this first one is fair. It is a directed
verdict. If we are getting ready to put the final touches on
that Number One, I would like to be heard, Your Honor.
I don't believe the first paragraph of this first instruction
is justified from the evidence.
Mr. Poff :. Is this the final product here now, Your Honor!
The Court : As far as I can see.
Mr. Poff: Well, if the Court has already made up its mind
that that is all right, but we object to it andThe Court: I understand.
Mr. Po:ff: If the Court doesn't want to hear usThe Court: I would be glad to put it in the record and
I'd be glad to hear it.
page 161 ~ Mr. Poff: All right; we will object to the giving of Instruction Number One, and we feel, if
Your Honor please, and we think, that this is in effect a
directed verdict.
The Court: Why so f
Mr. Poff: Because of his reference, ''The Court believes
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from a preponderance of the evidence that the patient, Richard Price, was acting violently". Now, there is no question
that he was acting violently at some time or another, and that
an ordinary, prudent person, under the same or similar circumstances, would believe that he would endanger other patients placed in the same room.
Now, this fails to take into account what the bospita 1 ..:.nght
to have done or what it did do.
·
.-Y
The Court: Well, it didn't do anything.
1\{r. Thornton: Oh, no, sir. Now, I mean with all due
respect for Your Honor, if Your Honor please, what this
instruction says, to me, is you are in the hospital room. All
of a sudden you, Judge Fellers, go in the hospital and all of
a sudden you just rear up and claim you are going to kill somebodyThe Court: That's right.
Mr. Poff: The hospital comes in then and restrains you.
What else can they do f
The Court: And then goes out and leaves me.
Mr. Po:ff: After you are quietPd down, then
page 162 ~ goes out and leaves you.
_
The Court: Yes. I think that put them on
notice right there of any danger that might arise.
Mr. Po:ff: That does. That makes him an insurer from that
point.
The Court: No, sir; but they could put him in another
room or they could put somebody in there to guard him.
Mr. Tilley: Your Honor, if this had been the first act of
this type, we would never have brought this suit but all these
actsThe Court: All right. That's what I am going to give now,
gentlemen.
1\fr. Poff: Well, this is the way you are going to give it,
so let's get the objection in right.
Of course, it is understood, for the record, tha.t we up
through these instructions are reserving our objection on the
charitable immunity point and that we are just simply playing the game under the rules as established on the assumption
that she is an invitee, but that we contend she was not an .__
invitee.
- - --- Mr. Thornton: The defendant hospital objects to Instruction Number One with the general objection that this is not
a case for the jury. Objection Number Two, this amounts to
a directed verdict and, in the sense, that it tells the jury that
any patient who acts violently in a room is repage 163 ~ quired, as a matter of law, to have either a fulltime guard or be removed from the room, and
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there is no standard as to 'vhat care should be taken in the
case, other than the uncontradicted evidence that the hospital was complying with the proper standards as testified to
by the Witness Johnson.
Three-the instruction charges the defendant with negligence-for failure to take ''reasonable proper measures to restrain'sttch violence when the evidence is not in conflict but
that methods-accepted methods-of restraints were employed on each violent spell up to and that have been in
evidence in this case ' '.
The evidence-and that, in effect, this instruction poses
the duty on the hospital that whenever a patient acts violently
to isolate the patient, or it assumes the risk of an insurer
in anything that happens.
Mr. Po:ff: Also does not .limit the period of violence even
to the period before this accident, unless it does it by implication.
Mr. Ke:p.nett: Judge, I think possibly the instruction ought
to be amended in that regard, too. I think that possibly that
is true, that the.}nstruction the hospital had notice and knowledge of the da1l'ger involved, if any, prior to the inju1·y of
Mrs. Hayes. I think that ought to be in there. We want to
protect ourselves.
The Court: Prior to the injury. Oh,-prior
page 164 ~ to the injury, yes.
~fr. Thornton: The instruction further turns
over to the jury the status of the operational standards of
a hospital and does not take into account the medical background of the patient, but simply directs that the hospital
isolate a patient irrespective of what the history is at the
time of any violent seizure.
Furthermore, even though this does not set forth the duty
of the hospital, which is essentially the same thing as set
forth in the motion to strike, and how is the jury to know
what reasonable and proper measures, as far as the 'hospital
concerned, are when the only evidence before them is to the
effect that the hospital followed reasonable and proper measures, and no attempt was made on the part of the plaintiff
to set forth any standards which were allegedly violated.
Furthermore, the standard of the ordinary prudent person,
applicable in most cases, should not be the standard employed in any instruction in this case because we are not
dealing with what an ordinary and prudent person would
think about the medical condition of the patient Price but, if
anything, what reasonable prudent, trained medical personnel
would think, the illustration being that I, as an individual,
might feel that a person was extremely dangerous when ac-
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tually, from a medical standpoint, the bes-t care for him would
be leaving him right where he is.
page 165

~

(Another instruction was then tendered by the
plaintiff.)

~Ir. Poff: Are you seriously asking for two or three 1
structions on the rescue doctrine'
Mr. Kennett: These two-in other words, I want one to
show that when a person engages in a rescue, due to their
negligence in putting the person in danger,Mr. Poff: Well, the Court has already told them that.
Mr. Kennett: Well, I have to define. the right of rescue by
this instruction-by this one-and the two of them together.
Mr. Poff: I don't see that the right of rescue contributes
to your case unless you are trying to say that since she
was trying to rescue him, that we owe her an absolute duty
to pay her for any damages.
·
The Court: That is the only one I am going to give on that
(indicating).
Mr. Kennett: But you don't know what the right of rescue
is, if you don't define it over 'here-the rigbt of rescue.
The Court: We want to get out the right of rescue and
put in rescue, if that's what you want.
Mr. Kennett: All right; 0. K. You're saying, ''after protecting your patient".

ih-

page 166

~

(An additional instruction was then tendered
by the plaintiff.)

The Court: There is no evidence of any future medical
expense.
Mr. Kennett: All right; that's all right. There is no evidence of any future medical expense.
Mr. Thornton: Wha.t is the difference between Four and
Five on here, ''physical pain, mental anguish, physical inconvenience, discomfort' '-talking about this humiliation.
Mr. Kennett: Well, in this model instruction here, they
put them out separately.
Mr. Thornton: Where did you get this one, Jack!
Mr. Kennett: Model Instruction P-15.
Mr. Thornton: I haven't got any objection to it.
Mr. Poff: Well, I'm going to.
Mr. Kennett: I would like that to be Number Five. I
would like to have this one as Number Four. You said you
are not going to give it.
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Mr. Thornton: Excuse me. On the damage instruction, my
associate has some objection.
Mr. Kennett: That is a copy from this model instruction
here, this Number Four.
-(:~laintiff's Instruction Number One was rewritten and
offere'd' by the plaintiff.)

Mr. Poff: I object to Instruction Number One,
the reasons previously assig·ned by myself
and by co-counsel and also for the reason that it
does not properly define the duties by defendant to the plaintiff, or owed by the plaintiff to the defendant.
The Court: What do you have to say about that one, Bill?
Mr. Poff: Number Onef
The Court: No; Number Four.
MI:!.. Poff: That is the one about the germs 1
The~Gourt: Yes; the one about the germs, and the ill effects which--naturally follow.
Mr. Poff: I~ouldn 't object to the first sentence of it.
The Court : And the result of such. Well, I am not going to say ''in the presence of germs'' because I don't know
the source of those germs.
Mr. Poff: The second sentence, I think, is objectionable.
The Court: "Which naturally follow as a direct result
of such injury''.
Mr. Kennett: All right, sir; we will alter it to that effect.
I guess that one would Number Three then, because this one
was Four. I meant this one to come first. That should be
Three and this one (indicating) Four.
The Court : This one is Three.
page 168 } ~Ir. Kennett: Yes, sir. Let the court reporter
note that the one about the germs is Number
Three.
Mr. Poff: I thought Number Four was that.
Mr. Kennett: I know but we were mixed up on the numbering. I stepped out of the room a moment and it got mixed
up.
Mr. Poff: All right.
The Court: Where are the rest of them nowf
Mr. Kennett: Well, ·I only have two more. This is tl1e
first one that she did offer and that is Instruction Number
One.
The Court: The damage instruction is Number Four and
Number Two is being retyped.
Mr. Kennett: This one is Three and the damages is Four.
page 167

r for
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1Yir. Poff: I don't think I can quarrel with Number Three
now, the way it's been changed.
Mr. Thornton: No; that is the law.
(Plaintiff's Instructions Numbers One, Two, Three and
Four, were received by the Court.)
The Court: That is all I'm going to give.
:.Mr. Kennett: That's all you're going to giveT
The Court: Yes.
Mr. Kennett: That's fair enough.
page 169

~

(Instruction Number Five offered by the plaintiff without objection.)

(Instruction ''A'' offered by the defendant.)
The Court: All right; I will give Instruction ''A''.
1\IIr. l{ennett: This is 0. 1{. We have no .objection to
Instruction ''A.''
/
(Instruction '' B '' was then tendered by the defendant.)
Mr. Kennett: I object to Instruction ''B".
The Court: There are just some things, gentlemen, that
you, as an individual, and I as an individual, know.
Mr. Thornton: Well, you are excepting what I call the
common knowledge doctrine, but I don't think it applies.
I think we are invading the fields that we don't know anything about.
The Court : I'm not so sure.
~1:r. Kennett: That's why I object to this one. I don't
think it defines the extent of the care.
The Court: I don't think I will give it in the face 0-f those
other instructions, and I think I'd be contradicting myself.
1\fr. Thornton: I think you would, too, but we have to submit it because that is our theory.
Mr. Poff: We would like to show an exception to the
Court's overruling of Instruction ''B'' on the grounds that
this is a proper statement of the degree of care
page 170 ~ owed by the defendant in this case, and the jury
is in no other place during the entire instructions
being told what degree of care the defendant does owe and
that, in the absence of such an instruction, the defendant is
left purely at the mercy of the jury under Instruction Number One of the Court to conjecture, speculate or do anyt'hing
else it wants.
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Mr. Kennett: I would like to respond to thatMr. Thornton: You don't have to respond to it. The Court
has already thrown it out. I mean, with all due respect, you
can make your speech in the morning.
Mr. Kennett: 0. K.; I will put it in. That's all right.
Mr. Thornton: Let's don't rub it in because he has already tossed it out.
Mr. Poff: I don't know, Your Honor, but we will find out
now. This is going to really put it to the test now, Judge,
right here. If you overrule this one, we are in troublereal trouble-and let's number that "C ".
(Instruction '' C" tendered by the defendant.)
l{r. Kennett: That's 0. K.
The Court: Instruction '' C '' is offered and given without
objection.
(Instruction ''D '' was then offered by the defendant.)
page 171

~

Mr. Kennett: I don't think this is the law.
Well, go ahead; I will just see what Your Honor

says.
The Court: I think you might lead the jury to believe that
they had to anticipate this particular injury.
Mr. Po:ff: We are submitting that instruction and we
think that is the law.
The Court: I will put ''an"-'' and an injury could not
happen reasonably", but this particular injury, you don't
have to anticipate this particular injury or an injury.
Mr. Thornton: You want to put "an" in front of injury.
Is that what you want to do here? All right, put ''an" in
front of it there.
_ The Court: I guess that makes it broad enough.
Mr. Thornton: Well, that is hornbook. That is right
smack as it was, right verbatim, out of Michie.
The Court: And I think that's right.
Mr. Thornton: Yes, sir.
The Court: You've got to anticipate everything that's
going to happen to be guilty of negligence.
1\tir. Thornton: I don't think you are liable when something
happens, which absolutely couldn't be anticipated. At least,
that's what the cases say.
The Court: You don't have to be able to anticipate a particular injury that's going to happen.
Mr. Thornton : No; but on the other hand, I think-
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The Court : But if the negligence is such that
an injury is liable to happen, then that is sufficient.
Mr. Thornton: "\Veil, Judge, what does the foreseeable
doctrine mean; does any sort of injury have to be ruled out?
I was trying to think of a ridiculous example, but I can't
think of any more ridiculous one than this case.
The Court: You can run into me on the road, but you can't
anticipate \vhether I'm going to have a broken neck or a
mashed finger. I mean, you'd be liable if I have either.
Mr. Thornton: Suppose I run into you on the road and ...
you are not hurt a bit, and then you jump out of the car and ·
run up in the field and sit down and a bumble bee comes up
and stings you-am· I liable for that Y
The Court : No ; I don't think so.
Mr. Thornton: Well, that's what I think the foreseeability doctrine is.
.·
The Court: There's got to be some connection. There
is no connection between a bumble bee sting and that.
Mr. Poff: Well, the position I'm taking, and I tb{nk that
is the line of thinking of Mr. Thornton, that we think it would
be one thing if Richard Price in this case had affirmatively
hit this woman, or otherwise injured her, but that that would
be different from the situation where he did not injure her
but, in the process of trying to restrain him, she had an unusual kind of injury, and we think that is more
page 173 ~ analagous to the bumble bee situation than to the
simple automobile accident.
Mr. Thornton: I don't care about that ''a'' in there.
The Court: I think I will give it that way. You can argue
about it.
Mr. Kennett: I object to the instruction on the grounds
it doesn't say that the injury could have been reasonably anticipated by ordinary prudent persons under same, or similar,
circumstances.
The Court: Or "reasonably" is about the same thing.
Mr. Kennett: ''reasonably"; it doesn't say and it doesn't define "reasonably".

page 172

~

(Instruction ''E" was then tendered by the defendant.)
The Court: Yon all may consider this instruction overnight, until 've meet in the morning.
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(Thereupon, at 5:00 o'clock, P. M., the proceedings were
adjourned to reconvene in Chambers at 9:30 o'clock, A. M.,
October 16, 1962.)
page 174

t

October 16, 1962

SECOND DAY OF THE PROCEEDINGS
In chambers at 9 :30 o'clock, A. M.
OBJECTIONS AND EXCEPTIONS
TO INSTRUCTIONS (CONTINUED)

"
\_

, The Court : I am going to have to refuse Instruction '' E ",
g-.~ntlemen. My reassons for refusing it are because she had
some duty towards this patient to perform.
l-Ir. Kennett: Also there was no employment contract
with· the hospital.
Th~ Court: If the man had done some damage to this
patient11 would the hospital have been liable .to the patient?
Mr. Thornton: I don't know. It might have been. I don't
know.
The Court: She could have jumped up and ran out of the
room at this particular time, but that wasn't her duty.
Mr. Kennett: Actually, 151 VA. 156, there is a case which
holds that she does have that responsibility. There is a
dictum in it. Also the law is rather thorough that in a case of
assumption of risk, especially under an employment contract,
as written here, if anything, it would have to be contributory
negligence that, by knowledge of the fact that the danger
in the room existed if she didn't take reasonable pre-caution
to protect herself when an ordinary prudent person would
have thought that they were in danger, then she would have
been guilty of contributory negligence but there
page 175 ~ was no assumption of risk because they had no
employment contract with the hospital.
Mr. Thornton: So that I can get it straight, Your Honor,
isn't refusing it on the basis of the language in which it is
drawn, Your Honor is taking the position that there can be no
assumpton of risk instruction in this case, so there isn't any
pojnt in trying to correct the language.
The Court: That's right.
Mr. Thornton: We will note an exception to that on the
grounds that under the evidence in the case, along the line
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which the instruction is worded, that we are entitled to an instruction that the jury consider whether this lady assumed
the risk of continuing in the room, assumed the risk normally
incident to duties of this type of nursing?
Mr. Kennett: We contend that there is no assumption of
risk since there was no contract between the hospital and
any risk assumed, after appreciating the danger, would be
more correctly stated as contributory negligence.
(Instruction "F" was then offered by the defendant and
given without objection.)
(Instruction "G" was then tendered by the defendant.) I /
Mr. Tilley: I object to the second paragraph of Instrui~
tion "G''. It s'hould be, ''if they believe from the evideP;ce
that it was caused by the manner in which she placed her h1ind
on the traction frame, without any negligen,ce on
page 176 ~ the part of the hospital and without any contributory negligence on her part, but not just the
manner in which she placed it.
·
Mr. Thornton: I got that along in there that the Roanoke
Memorial Hospital was without fault.
The Court: -That would take away the emergency.
Mr. Tilley: Also have to show that she was not engaged
in any contributory negligence.
Mr. Thornton: Well, the contributory neg·ligence would
be a defense to me, Jack. All this says, that if the cause is
-this is a proximate cause instruction-if the cause of the
accident was, as I say it was, then the manner in which s'he
did it, and the hospital was free from fault.
1\fr. Tilley: This is a finding instruction.
1\fr. Thornton: Exactly.
Mr. Tilley: And you've got to put the elements in it.
You've got to say not only was the hospital not proximately
at fault but that she wasn't engaged in the act of rescue.
Mr. Thornton: Jack, this isn't a contributory negligence
instruction.
Mr. Tilley: I understand it isn't but it is a finding instruction and has to include every element.
The Court: All right; I will refuse that Instruction "G".
Mr. Thornton : Well, if it please the Court, the Court is
not going to grant any part of it?
page 177 ~ The Court: I didn't say whether I was going
to grant any part of it or not. I won't grant it,
as is, or as it is.

)
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Thornton: All I heard was that the Court refused it.
The Court: All right.
Mr. Thornton: I would like to tender one on unavoidable
accident.
The Court: All right.
Mr. Thornton: I certainly think there is no quarrel about
the first paragraph, or is there?
The Court: I think that's all right.
.
Mr. Tilley: We will even let you put the word "not'' in
there.
Mr. Thornton: All right. What will the Court grant on
the second paragraph?
The Court : Well, I'm not going to disregard my other
instruction on emergency.
Mr. Thornton: Well now, I just don't follow that legally,
sir. You feel this, as drawn, conflicts with what instruction t
The Court : The instruction of her doing something in an
emergency.
Mr. Tilley: The. rescue instruction, Number Two.
Mr. Thornton: Let's get back to that one.
pag-e 178 ~ Number Two hasn't registered on me, I reckon.
Judge, it is our view that Number Two doesn't
conflict with this instruction because, if you read Number
Two, it says, ''If you believe from the evidence that she was
engaged in reseue, and she is not guilty of negligence unless
she per;formed the rescue under such circumstances as would
make it rash or reckless.'' And then it says, ''When confronted with a sudden emergency, a person in position to
render aid is not afforded the time and opportunity" and so
forth.
Now, all that means to me is that the manner, for instance,
in which she grabbed the traction, of itself doesn't mean
that she-if she had to do it quick, then the fact that she grabbed the traction or should not 'have grabbed the traction, doesn 't make her contributorily negligent.. However, the instruction just submitted, sir, is not on the theory of contributory
negligence; it is o~ the theory of proximate cause. In other
words, a person-,ve recognize that there may be pure accidents and a person can do an act and he is not negligent in
doing it, that the other party in the case isn't negligent, but
still the act itself causes the accident; then the accident isn't.
Mr. Tilley: Let me give you the answer to that. The law is
clear in the rescue doctrine that when a person is in danger
occasioned by the negligence of a hospital, then the person
making the rescue, if injured, is injured from
page 179 ~ that same negligence as a matter of proximate
cause. I tendered an instruction to that effect but
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the Court didn't give it. In other words, if you recall, I had
initially two rescue instructions. One was on this business
that was entered in Instruction Tw-o, which was the contributory negligence feature; the other is-and this is a matter
of absolute law-that the same negligence which puts the
person being rescued in peril is absolute negligent toward
the person making the rescue and, therefore, that is a proximate cause situation there. I have an instruction to that effect.
The Court: Well, anyway, I can't give this instruction
this way. I think it does conflict with it.
Mr. Thornton: Well, if Your Honor please, preserving my
objection, may I tender this instruction with the second paragraph something to this effect:
''Therefore, the Court instructs you that, if you believe
from the evidence in this case, that Mrs. Hayes. injured her
finger-that the injury to Mrs. :Hayes' finger was a pure accident and was not the result of negligence on the part of the
Roanoke Memorial Hospital, then your verdict must be for
Roanoke Memorial Hospital.
The Couri: A pure accident?
Mr. Thornton: Sir?
The Court: If it was a pure accident.
Mr. Tilley: Unavoidable accident.
page 180 ~ The Court: Unavoidable accident then.
Mr. Thornton: Will the Court grant the instruction in that form y
The Court : Yes, sir.
Mr. Tilley: We have no objection to it in that form. That
is, reserving the right to see the instruction after it is typed.
(Instruction '' H'' was then tendered by the defendant.)
The Court: I will give Instruction ''H.''
Mr. Tilley: No objection.
(Corrected Instruction '' G'' was then tendered by the
defendant.)
Mr. Tilley: No, sir; it should be unavoidable accident, unless it could be avoided by taking due care.
Mr. Thornton: Well, I have got in there that the Roanoke
Hospital Association was free from fault. By gum, I don't
think I'm required to do anything more unless, in their judgment,-
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The Court: I will give Instruction "G", as changed.
Mr. Thornton: Two is the rescue doctrine and the Court
will see I have not tendered an instruction on contributory
negligence and, as I understood, because I am frank to confess I don't understand the rescue dor,t-dne but I understood,
from the Court and Mr. Kennett that the rescue
page 181 ~ doctrine only came into play w·nen contributory
negligence was used.
In my theory, we haven't got contributory negligence;
we've got an assumption of risk, but the Court disagrees with
that.
~ir. Kennett: That's the same difference.
Mr. Thornton: All right. He's ruled that out. So the
theories I go to the jury on is no primary negligence, no
proximate cause, no foreseeability-right? Those are the
three things I am permitted to argue and if that is true, you
are not entitled to Instruction Two.
Mr. Kennett: Are you saying you don't intend to say that
she wasn't negligent?
Mr. Thornton: She wasn't negligent. Certainly, that wasn't the cause of her-I am going to argue that was the
cause of her injury. I am not arguing that it was a negligent
act. It simply was the sole cause of the injury, and the hospital had nothing to do with it.
Mr. Tilley: It amounts to the same thing.
Mr. Thornton: Well, I don't think it does.
Mr. Kennett: Well then, we will have to take the contributory negligence out of paragraphs one and two then.
Mr. Thornton : Yes.
The Court: All right; what about that?
M·r. Kennett: Well, if he wants to say that, actually this
question again of assumption of risk is really conpe.ge 182 ~ tributary negligence.
\
Mr. Thornton: The Judge has refused assumption of risk.
Mr. Kennett: He's not going to say there is no contributory negligence rule as a matter of law, then I think we can
withdraw that instruction a.nd delete from here down (indicating).
Mr. Thornton: I don't want to mislead anybody. I am
going to argue and I am entitled to argue that her act of
sticldn~ her finger in there caused the accident and that the
hospital had nothin~ to do with it.
The C<>urt: Well, I'd have to give the other instruction
then.
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Mr. Thornton: But, sir, she can do au act-I may be
wrong-but I sincerely believe this, sir.
The Court: They are entitled to know that. Certainly,
they are entitled to know that if she does this act, in an
emergency, she is not held to the same accountability now.
Mr. Kennett: I think the Court can give the instruction of
the theory of the case, regardless of what the defendant does.
~Ir. Thornton: Jack, I'm not quarreling with that. I'm
still getting back to my theory that you can do an act and
you're not negligent. The other man isn't negpage 183 ~ ligent, and your act causes the accident, and you
can do it and not be negligent but that doesn't
mean the other man is negligent and if he isn'tThe Court: Well, we have got the instruction here which
coversMr. Thornton: Proximate cause.
Mr. Tilley: Pure accident.
The Court: -unavoidable accident, or pure accident.
Mr. Thornton: Yes; and the only reason I raised the .
point, Judge, is that I understood you all yesterday to say
that Instruction Two was geared to the defense of contributory negligence.
Mr. Kennett : No ; geared to actually-we had another
instruction there that wasn't given and it's also geared to the
point of proximate cause. At that time, negligence was w'hich
puts a person in peril is also negligence toward the person
making the rescue.
The Court: I am going to leave Instruction Two in there.
Mr. Thornton: All right; I think we showed an exception
to it and the exception is that on the basis that we didn't
offer a contributory neglig-ence instruction and, therefore,
the rescue doctrine has nothing to do with this case. The issues are proximate cause, forseeability, primary negligence
on the part of tl1e hospital, and, therefore, the 1
page 184 ~ instruction with the rescue doctrine is error.
·
Mr. Kennett: In response to that, we felt that
since Mr. Thornton admits, in tendering the instructions, tl1at
he intends to argue that the defendant's injury-the plaintiff's injury was caused by her putting her hand voluntarily
in the traction device, that the jury must be instructed as to
what degree of care she was required to exercise in pu'tting
her hand in the traction device, reg-ardless of the defendant's
theory of the case. And the Court has the dutv to instruct the
jury as to all proper defenses, including the contributory
negligence if there be evidence of same.
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(Defendant's Instructions "B", "E" and "G" were refused by the Court and excepted to by defendant's counsel.)
(Thereupon, at 10:15 o'clock, A. M., Court and counsel
returned to the courtroom where the trial continued before
the jury as follows :)
(The instructions were then read to the jury.)
(Mr. Tilley commenced the opening argument on behalf
of the plaintiff to t'he jury at 10:25 o'clock, A. M., and
concluded at 10 :55 o'clock, A. M.)
(Mr. Thornton commenced the argument to the jury in behalf of the defendant at 10 :55, o'clock A. M., and concluded
at 11 :20 o'clock, A. M.)
(Mr. J{ennett commenced the closing argument to the jury
in behalf of the plaintiff at 11 :20 o'clock, .l\.. M., and concluded at 11 :24 o'clock, A. M.)
~

(The jury retired from the courtroom to deliberate over their verdict at 11 :25 o'clock, A. M.,
and returned to the courtroom at 12:26 o'clock, P. M., with the
following verdict:)

page 185

The Clerk of the Court: Gentlemen of the jury, have you
agreed upon a verdict?
Foreman of the Jury: We have.
The Clerk of the Court: (Reading) :

'' V.l e find for the plaintiff, Jeane Franklin Hayes, and
award her the sum of Twenty-three thousand, Five Hundred,
DoUars.
George E. 0 'Hara, Foreman''.
Gentlemen of the jury, is this your verdict Y
The .Jury: Yes.
Mr. Thornton: May it please the Court, on behalf of the
defendant, Roanoke Hospital Association, we want to move
the Court to set aside the verdict on the following grounds:
One, contrary to the law and the evidence; two, misdirection
of the jury for g-rounds previously assigned; three, excessiveness of the verdict.
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The Court: All rig'ht; I will hear you on that question.
Mr. Thornton: All right, sir. Does Your Honor think
that it would be of any help to have the record
page 186 ~ written orThe Court: Well, when would you like to be
heard?
7\Ir. Thornton: I think, if Your Honor would be willing
to hear us on the motion, I think the best way is to prepare
the record.
7\Iarcns, how long would it take yon to prepare itT
The Reporter: Twenty-one days.
~fr. Thornton: Could you write portions of it?
The Reporter: Yes.
1\Ir. Thornton: Well, I could be ready, Your Honor, early
in November. Would your Honor have November 7th and
then we will take such portions as Mr. Bieler writes. There
are certain portions of the record I don't think, from the
standpoint of our motion, need to be written.
J\!Ir. Kennett: Just the portion on excessiveness T
Mr. Thornton: No; no, I mean this, Jack. I mean the
portion of the evidence and it may be that you will want the
whole thing written up, but I am just speaking from our point
of view that we don't need the entire record.
The Court: I will hear you at 2:00 o'clock on the 5th
of November.
Mr. Thornton: The 5th of November. All right, sir; I
think that's all right.
page 187 ~ Mr. Tilley: Yes, sir.
Mr. Thornton: You will hear me on the 5th of
November.
The Court: Yes.
· Mr. Thornton: If Your Honor please, may we 'have this
understanding-listen to this, please, Dick. May we have the
Court's permission to withdraw the hospital records and have
them brought back at such timeThe Court: Yon mean the hospital records in evidence Y
Mr. Kennett: We have no objection to that.
The Court: That's all right then.
(The proceedings were concluded at 12:35 o'clock, P. M.)
page 188
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CERTIFICATE.

I, Stanford L. Fellers, Judge of The Court of Law and
Chancery of the City of Roanoke, Virginia, who presided
over the foregoing trial of JEANE FRANKLIN HAYES
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versus ROANOKE HOSPITAL ASSOCIATION, in said
Court at Roanoke, Virginia, October 15 and 16, 1962, do hereby certify that the foregoing is a true and correct copy and
report of the evidence, the objections and exceptions to instructions of the respective parties as therein set forth, and
other incidents of the said trial of the said cause. As to the
original exhibits introduced in evidence, as shown by the
foregoing report, to-wit; DEFENDANT'S EXHIBITS 1, 2
and 3, inclusive (hospital reports), which have been initialed
by me for the purpose of identification, they shall be transmitted to the Supreme Court of Appeals as a part of the
record in this cause in lieu of certifying to said Court copies
of said exhibits.
And I do further certify that tbe attorneys for the plaintiff had reasonable notice, in writing, g·iven by counsel for the
defendant, Roanoke Hospital Association, of the time and
place when the foregoing report of the testimony, exhibits,
motions, objections· and exceptions to instructions, and other
incidents of the trial, would be tendered and presented to the
undersigned for signature and authentication and was received within sixty days from the date of the final judgment.
Given under my hand this 4th day of January
page 189 ~ 1963, 1962, within seventy days after the entry
of the final judgment in said cause .
.S. L. FELLERS
Judge of The Court of Law and
Chancery of the City of Roanoke,
Virginia
I, Walker R. Carter, Jr., Clerk of The Court of Law and
Chancery of the City of Roanoke, Virginia, do certify that the
foregoing report of the testimony, exhibits, motions, objections and exceptions to instructions, and other incidents of
the trial, in the case of JEANE FR.ANKLIN HAYES versus
ROANOKE HOSPITAL ASSOCIATION, together with the
original exhibits therein referred to, all of which have been
duly authenticated by the J ndge of said Court, were lodged
and filed with me as Clerk of the said Court {)n the 4th
day of January, 1963.
WALKER R. CARTER, JR.
Clerk of The Court· of Law and
Chancery of the City of Roanoke,
Virginia
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I, 1\riarcus A. Bieler, Court Reporter, do hereby certify
that I was duly sworn prior to the cmumencement of this
cause, that the proceeding· herein contained were taken down
by me in machine shorthand and accurately transcribed to the
best of my abilities, and that this transcript is a true and
accurate account of all of the evidence taken, the
page 190 ~ motions made, and the Court's action with respect
thereto, all of the objections and exceptions to
instructions, and other incidents of the trial of JEANE
FR.ANKLIN 1-IAYES versus ROANOKE HOSPITAL ASSOCIATION, tried in The Court of Law and Chancery of the
City of Roanoke, at R-oanoke, Virginia, on October 15 and 16,
1962.
1\riARCUS A. BIELER,
Marcus A. Bieler, Court Reporter
1743 Devon Road, S. W.
Roanoke, Virginia
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TRANSCRIPT OF MOTION TO SET ASIDE. THE VERDICT OF THE JUR.Y before the Honorable Stanford L.
Fellers, Judge of the Court of Law and Chancery for the City
of Roanoke, Virginia, on the 7th of November, 1962, in the
above captioned case.
Appearances: John H. I{ennett, Jr., Esq., Richard
S. Tilley, Esq., Counsel for Plaintiff; John H. Thornton, Jr.,
Esq., Wm. B. Poff, Esq., of Messrs. Woods, Rogers, Muse &
Walker, Counsel for Defendant.

t

Mr. Poff: If your Honor, please, we have
given to you and to opposing counsel the motion to set aside the verdict which we are making in this
case, and we appreciate the Court filing it with the other
papers in the case.
Now, we have outlined, as the Court has seen, various reasons why we think we are entitled either to final judgment in
this case, or entitled to a new trial; and
Whereas, we are prepared at this time to discuss each and
everyone of these items that the Court wants discussed, we
think that we can go to the heart of this matter and show

page 190b
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our position in this matter sufficiently by taking up specifically the crux of the case, which we think shows why we got off
on the wrong track in the trial of this case and why we ought
to have a new trial at least in the case.
Now the crux of this matter and the point that the Court
put the finger on, and that we discussed extensibly before
this case went to the jury related to the standard of care
that was owed in this case. Now we must keep in mind this
connection that the Plaintiff's case here is predicated on one
of two theories, really. It is predicated primarily, of course,
on some negligence which we were allegedly guilty of in our
treatment of Richard Price. It is incidently related to negligence toward this woman's patient which allegedly endangered him and, therefore, brought her into the fray as a rescurer-as I understand their theory of the case. Now the
cases which we have, we are prepared at this
page 190c ~ time, I think, to convince the Court conclusively
·that there is a distinction to be made between
the extent and the character of the care that this hospital
owed in this case, and the measure of the duty. Now, we do
not quarrel with the fact that we owed a duty to exercise
reasonable and ordinary care. The Court instructed them,
although we would, perhaps, quarrel with the wording of the
instruction. The Court instructed the Jury-let us assume
at this point-sufficiently on that aspect of the case. Our
quarrel at the time these instructions were submitted, and
our quarrel at this time, is that the Jury was not instructed
as to the measure of the duty of care. And we contend, and
we think that our authorities will prove, that the measure
of the duty has to be set forth to the Jury; that this measure
of duty is the care, skill, and diligence exercised by hospitals
generally in the community-or same or similar communities.
This is the instruction which we requested; it's the aspect of
the case that is not included in Instruction # One given by
the Court; it's the aspect of the case which was in Instruction
B offered by the Defendant and not given to the Jury, and
the one which we think goes to the heart of the matter. We
think that the Plaintiff has the burden of proving a standard
of care which the Defendant owed in this case and showing
that we breached that standard of care. We think that the
Plaintiff's evidence fell woefully short of showing any standard of care and did not show any breach of the standard because they never established the standard in the first place.
Now, to demonstrate to the Court what I am talkpag·e 191 ~ ing about-I think that first of all let me indicate
to the Court that I am not talking about law
that's peculiar to any one state here. I am talking about
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hospital law generally. And in order to show that, I will
read to the Court briefly what's in Corpus Juris BeC'lJJYii/;wm
and American Jurisprudence on this point.. They say:
''The extent and character of the care that a hospital owes
its patients depends on the circumstances of each particular
case. A private hospital owes its patients the duty of protection and must exercise such reasonable care toward a patient as his known condition may require.''
Up to that point we are all right.
"The measure of duty of a hospital is to exercise that degree of care, skill and diligence used by the hospitals ge:qerally
in that community and required by the express or implied
contract of the undertaking.''
.American Jurisprudence has the same quotation-has the
same rule stated in this way:
''In general it has been held to be the duty of a private
hospital. ''
We must keep in mind that although they admit that we
are a charitable hospital. The Court, for the purposes of this
woman, although we disagree, is treating us as a private
hospital.
"• • • to give a patient such reasonable care and attention
as the patient's known condition requires. Such duty being
measured by the degree of care, skill, and diligence customarily exercised by hospitals generally in the community and
by the express or implied contract by the patient.''
Now I would like to read to the Court a case
which I think demonstrates this distinction better
than any case which I have been able to find.
And it is not a distinction that is esoteric or peculiar to a
particular state. This is a case-it is a death action-an Alabama case. 119 Southern 2nd, page 8, in which it involves
a psychiatric hospital.
Mr. Kennett: What's the page number and the name of
the case.
Mr. Poff: Page 8, it starts on and Mobile Infirmary v.
Eberline. This is a case in which the death action was
brought and judgment was ultimately rendered for the plaintiff for $45,000.00. The defendant appealed on the grounds
that the court had been incorrectly charged as to the duty
page 192
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of care. The case was reversed and remanded and this was
the language of the court:
''There are many assignments of error in this case, but
we believe that we can get to the heart of this case at once
by considering the duty which was placed on the hospital
under the circumstances in this case. It is insisted with great
vigor by the appellant that the duty resting on the hospital
was not laid down by the trial court. It is argued that this is
shown by written charges requested by the defendant which
were refused by the court's. oral charge and by the written
charges given at the request of the plaintiff.
''It is insisted by the appellant that the duty of a hospital
to a patient is to exercise that degree of care, skill and
diligence used by hospitals generally in the community and
as may be required by the express or implied
page 193 ~ contract of the undertaking. This statement of
the case is supported by the following authorities • • •"
And they cite a group of cases which we are willing to cite
to the Court and let the Court see.
"It is argued that the jury was allowed to speculate as to
what duty the hospital owed the plaintiffs intestate because
of the failure of the court to charge the jury on the law of
the case. Error is assigned to the action of the court in giving
charge number one, requested in writing by the appellee, and
it reads as follows:
'The court charges the jury that negligence in the case that
we are trying is defined to be a failure to exercise reasonable
and ordinary care, diligence, and skill in respect to the duty
so assumed and undertaken by the hospital.'
"It is argued that this charge does not define the duty so
assumed and undertaken by the hospital, but leaves to the
jury to decide what duty was assumed and undertaken by
the hospital. Since the court did not attempt to define what
duty the hospital assumed and undertook with respect to the
plaintiffs intestate, it's argued that the charge submits a
question of law to the jury and accordingly was bad and
should not have been given. We agree. Further, we think that
charge number one is also bad because it leaves to the jury
the determination of another question of law; namelv, what
constitutes reasonable and ordinary care, skill, and diligence.
It seems to us that the court should have instructed the jury
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as to the meaning of the phrase, 'reasonable and
ordinary care, diligence, and skill,' as it applies
to those engaged in operating a hospital. As we
have shown the measure of duty was that degree of care, skill,
and diligence used by hospitals generally in the community
and as may be required by the express or implied contract of
the undertaken. This court has held on various occasions that
a charge submitting questions of law to the determination of
the jury should not be given, and that the giving of such a
charge is reversable error. Furthermore, we think that the
trial court was in error in giving this instruction:
page 194

~

'This court charges the jury that broadly speaking ordinary
care, that care which persons of common prudence exercise
under like conditions, is the degree of care recognized by the
courts throughout this state.'
And they go on to say that "care required of the hospital
is not that care which persons of prudence exercise under
like conditions, but that care which persons of common prudence engaged in the hospital business exercise under like
conditions. ''
Now that generally, Your Honor, that quotation which I
have read to the Court I think succinctly sums up and approaches the crux of this case as we see it. We feel that the
Court should have instructed the Jury, if this was a jury
question at all, that if the Court wanted to instruct the Jury
in terms of ordinary care which I think the authorities permit the Court should have defined the measure of the duty in
this case. And gone further and told them that
page 195 ~ we owed the duty to exercise that degree of care,
skill and diligence owed by hospitals in the same
or similar communities.
e think that that is clearly the law; it was not the law
under which this case was submitted to the Jury. Of course,
if we agree as the cases seem to say, and I have quite a group
of them here that I won't bore the Court with reading, but
the cases are certainly in agreement that the plaintiff has
the burden of showing the standard of care and going further
and showing that they breached that care. Now we think that
there is no evidence for the plaintiff in this case, that as to
what a reasonable hospital in this community or any other
community would have done in this case, if anything, different
from what the Defendant did. And even if this Court believed
that they had established such a standard, then in submitting
it to the Jury the Jury should have certainly been told that

"r
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the measure of our duty was the care, skill, and diligence
used by hospitals generally or in the same community.
Now I am willing to answer any questions that the Court
has on that point, to cite any other cases. I can give the Court
at least twenty cases fr01n a multitude of jurisdictions. All
right, sir.
The Court : I would like to ask you a question. How could
they prove that~
Mr. Poff: They could have proved it by putting on, for
example, the psychiatrist that they kept talking about. They
could have put the psychiatrist on; they could have put a
doctor on. In these cases they do put doctors on.
page 196 ~ The Court: I know something about that
hospital business. You can't get anybody to
testify in these cases.
Mr. Poff: Well, if Your Honor, please, even that goeswhat the Court is saying g·oes to the question of whether we
should have had a strike in this case. Now if the Court concludes that they didn't have any duty and couldn't bear the
duty of putting a doctor or an expert on the stand to show that
we breached the standard of care, then the Court is saying
that it is then a jury question. And if it is a jury question, we
put a doctor on the stand, whether this Court believes him,
whether these gentlemen believe him, whether the Jury believed him. It was evidence in this case.
The Court: The Jury didn't have to believe him.
Mr. Poff: No, sir. And we believe that under the instructions as submitted that the Court should have told the
Jury what our measure of duty was, and that that was not
done.
The Court: I think tl1at we have had all that before. I
said that this was such a flagrant violation of human rights.
1\'[r. Poff: All right, sir. I have one other point.
The Court: I didn't feel like that I could g·o along with
that.
1\{r. Poff: All right, sir. Do I understand that the Court
overrules the motion insofar as it relates to this standard
of care in Instruction Number One?
The Court : Yes, sir. The Court of Appeals may think
differently.
page 197 } Mr. Poff: All right, sir. I think that the second major error in this case relates to the giving of Instruction Number Two. Instruction Number Two
was based upon what these gentlemen finally called the rescue
doctrine.
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Now we are not quarreling with the rescue doctrine being
good law. We say that the rescue doctrine was not applicable
to the facts of this case. And once again, this is a general
statement-both that has been given in a Virginia court, in
Corpu-s Juris Secundwm and else where. Under the rescue
doctrine, ''conduct which might otherwise be considered contributory negligence may not be so considered where a person
is injured in attempting to save others from imminent danger,
personal injury, or death."
The Court will notice that the purpose of the rescue doctrine is to relieve the plaintiff of contributory negligence. It
relieves the plaintiff from conduct which otherwise under
other circumstances would be contributory negligence. The
Court will recall that the question of contributory negligence
was deliberately abandoned by the Defendant in this case;
the Record is clear that the Defendant stated that it was not
relying on contributory negligence, submitted no instructions on contributory negligence, and that being true any
instruction based on the rescue doctrine ·was inapplicable because that presupposes negligence on the part of the Plaintiff.
Unless the Jury is going to consider whether the Plaintiff
was gulity of negligence then there is no reason
page 198 ~ for them to consider whether she is relieved of
that negligence by the circumstances under which
she undertook to do what she did. So we think that Instruction Number Two was in error because it was inapplicable
-to the circumstances of the case. Now that is our point
on that.
We are prepared to argue the charitable immunity question-the very first question in this case. I think that the
Court has ruled on that point. If the Court wants to hear any
further argumentThe Court: No, I don't.
Mr. Poff: All right, sir. If the Court wants to hear no
further argument on that the other question in this casethe one which we will state briefly to the Court is the question of excessiveness. Now, I recognize as well as anybody
the difficulty in standing before any court in any personal
injury case and saying to that court that a verdict arrived at
by the jury upon consideration of the evidence was excessive
-was legally excessive. But, I do think that if this Court
views this case objectively as it does that considering the
extent of this 'voman 's injury, the circumstances under which
this accident occurred, and then considering the amount qf
money awarded by this Jury that the Court in its own mind
knows that this verdict was based upon some prejudice or
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some partiality or something against the defendant hospital
in this case.
.And we think for that reason that the verdict is clearly,
legally excessive. Now I recognize that-I guess there are
those who say that there is no such thing as a
legally excessive verdict. .And I recognize that
page 199 ~ each one of these cases has to stand on its own
merits. You can't cite to the Court one case and
say, ''look Judge, this is an authority fo~· saying that it's
excessive.'' The Court simply has to consider the evidence
as it knows it and then compare that with his own ideas as
to what this case is worth with those of the Jury. And if they
exceed it considerably, then I think the Court is justified in
saying that it is legally excessive.
Now, I think if you consider in this case-this lady lost
her finger, no doubt about that. This lady had some damages.
The Court: Right much of her hand.
Mr. Poff: Sir Y
The Court: And right much of her hand. You might add
that.
Mr. Poff: Yes, sir. I am not trying to minimize the lady's
injuries. I am not trying to minimize the damages. All I am
saying is on the question of excessivenes sand I would agree
with the Court if all we had was excessiveness-! doubt 've
would be here arguing with the Court this morning. I think
that the verdict is excessive; I think tha.t the Court thinks it's
excessive, and I think that these gentlemen think it's excessive. And I think that everybody in this room knows that
it was the result of prejudice against the hospital.
Now, whether this Court is going to see fit to do anything
about the excessive feature of it I have no idea,
page 200 ~ but I think if that was the only point we had in
tl1is case I would certainly be reluctant to waste
the Court's time this morning on it. But, I think that considering all these questions which have been raised whether
the Court apparently does not agree that there was error in
refusing our instruction on measure of duty-I don't know
what the Court's view-there has been no expression of
the Court's view as to whether this rescue doctrine was properly submitted to the Jury. We think it was-that the question was improperly submitted and that it was -prejudiced to
us for that to be submitted. We think that the Jury was confused by that, and we think that as a result of that we are
entitled to a new trial. It would certainly simplify matters
in this caseThe Court : Would vou let me see the instruction. I have
forgotten the instruction.
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Mr. Kennett: Judge, I would like Mr. Poff while he is
making this argument on excessiveness-he says that everybody knows that theThe Court : Well, he is not through yet.
1\fr. l{ennett: Well, while he is talking-he says that
everybody knows that the excessive verdict is based on prejudice against fhe hospital. Can he point out something in
the Record in his arguments to substantiate that where there
had been a statement made or something to inflame the minds
of the Jury against the hospital? Is there anything that he
can support that argument on the R·ecord while be is making the argument?
page 201 ~ Mr. Poff: Your Honor, please, I think as far
as this measure of duty is concerned, I believe
that if these gentlemen read the law on the question and read
the cases that they would almost be willing to go along with
the motion to set it aside to avoid the expense of an appeal
in this case because I think that the law is clear on this point.
I mean that it's general law.
The Court: Ordinarily, I think that the law is clear, too,
and said so at the time we tried this case. But I said that this
was such a flagrant violation of duty owed to a body that
certainly if there ever was a case that this is the one that
ought to be the exception.
Mr. Poff: At this pointThe Court: I want that in the Record, please.
Mr. Poff: Your Honor, please, the Court realizes from the
motion to set aside which we have filed that there are various
points in this case which we want to raise, but I think that
the points that we have mentioned are major points and if
we have not convinced the Court on those points we are not
going to convince the Court on any points and there is no
point in wasting your time.
The Court: I want to make this statement about the rescue doctrine. I think maybe that was in error, but I don't
think that there was any prejudice to the jury on account of
that instruction. You did allege contributory negligence.
1\fr. Poff: No, sir. No, sir.
The Court : You didn't?
page 202 ~ 1\fr. l{ennett: You did in the pleading.
1\fr. Poff: We withdrew any reliance upon
contributory negligence.
The Court: You said you weren't going to put on any
evidence with respect to contributory negligence.
Mr. Poff: Yes, sir. And we did not offer any instruction
on contributory negligence.
The Court: No, sir, you didn't.
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1\fr. Poff: And the Jury was not instructed on contributory
neg·ligence.
The Court: I say that should not have been given, but I
don't think it was prejudiced.
~Ir. Thornton: If harm was there; that is your feeling
about it.
Mr. Poff: 'Ve take the position as far as this instruction
is concerned-if you have a situation where the plaintiff alleges neg-ligence, the defendant alleges contributory negligence, and the plaintiff in order to get around the contributory
features puts this in to counterbalance what the defendant
says-then this instruction has a place and it does not prejudice the defendant. If, however, the defendant is in there
saying, in effect, that this was an accident or there was no
proximate cause-no forseeability-if we are simply relying on that sort of thing, then it is certainly prejudicial to
give an instruction of this type, which implies to
page 203 ~ the jury that this 'voman has a special status or
is given some sort of special privilege or favors
under the law because she was, under her testimony, in the
process of attempting to ''rescue' 'her patient.
Now we think that that was clearly, if the ,Jury even under
the other instructions of the case 'had any doubts about this
case and then read this instruction that they would say, my
goodness, the court has instructed us that this womanThe Court: Wasn't negligent.
Mr. Po:ff: Not only that she was not negligent but that she
is in some sort of special status if 've believe that she was
trying to rescue her patient. And we think that clearly the
giving of this kind of instruction can be nothing but preJudicial to the Defendant. And we think that on that basis
that we ought to have a new trial.
Now we are willing before ~Ir. l{ennett starts or before Mr.
Thornton says anything-! will be willing to discuss any other
phase of this case that the Court wants to hear discussed or
answer any question about it or about our position on it. I
don't want to bore the Court; I don't want to take the Court's
time if the Court has made up its mind.
The Court: All right, I would like to 'hear you gentlemen.
Mr. Kennett: Do you want to say something, John?
Mr. Thornton: You go on; I'll talk in a minute.
Mr. Kennett: I just want to make several brief comments and then I'll let l\{r. Tilley talk. First, the
page 204 r question of the standard of care. As Mr. Poff
says, it depends on the circumstances of each case.
I think that the law is that the plaintiff, in order to show the
standard of care, must show the relationship between the
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parties. Once the relationship is shown then the standard
of care is imposed by law, not by the plaintiff introducing
any particular evidence. vVe showed that this is a hospital,
that this person is a patient, and that she was a nurse. Then
the law says what the standard of care would be under such
situation.
Now the second thing is the measure of duty owed. Now,
in this case we may have to show the measure of duty and the
cases that they cite would generally be the law. And there
would generally be error in this case if this were an ordinary
case, but they took an impossible position. They took the
position that there was nothing unusual about the stay of
the patient, Price, in the hospital that, therefore, they did
nothing toward him. They didn't take the more realistic
position that here was a man who was in the hospital who
was violent, who was injuring· people when the nurses up and
down the hall had told the hospital that he was injuring
people, and the patients up and down the hall 'had told the
hospital, too.
And taking every reasonable difference in the evidence in
favor of the Plaintiff that would be the evidence that you
would have to take for an appeal or for a review or for a motion to set aside the verdict. Now when you consider that
they took their impossible position and said that they did
nothing, then the instruction is right. Now had
page 205 } they come in and said that we admit that this
guy is pretty bad and we put an intern on him
or we put an orderly outside, which they may have done, but
they didn't introduce it in evidence-then they may be on solid
ground. But they took a position which is just completely contrary to the facts, that there was nothing unusual about this
man and that, therefore, they did nothing.
The only thing in this instruction that could possibly be
wrong would be where it says that the hospital should take
ordinary reasonable steps to restrain the patient to prevent
injury to the Plaintiff. It didn't say what the ordinary steps
were, but since they took no steps, and said that they took no
steps, there would be no error.
The next point is this Instruction Two on contributory negligence. The defendants offered several instructions on the
assumption of risk. Generally speaking, the assumption of
risk arises out of an implied contract. Othernords, it is a
contractual assumption. Otherwise, assumption of risk is just
another term for contributory negligence. And since there was
no employment contract between the Plaintiff and the Defendant she was employed by Mr. Leonard. The instructions
that they gave on the assumption of risk were, in effect, con-
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tributary negligence instructions. Now I don't care whether
you label it one or the other, but it is the same instruction
that was dealt with in Instruction Two. 'Ve could have called
that an assumption of risk instead of contributory
page 206 ~ negligence. So they, iu effect, did offer two instructions dealing with contributory negligence
or if you want to call it assumption of risk. The same thing
that Instruction Two dealt with. And they were refused those
instructions.
The Court having decided that the law on that issue was
properly determined by Instruction Number Two; therefore, their case did include the theory of contributory negligence, and if we had not afford Instruction Number Two, we
wouldn't have been in the position of defending against the
other instructions because the Court had to make up its mind
what the law was. I don't think that where they find that
they have been defeated on the instructions-can't get an
instruction misstating the law on contributory negligence and
we get one in that does and then say that we don't want any
instruction. I don't think that they can do that. They didn't
abandon contributory negligence until after the whole case
was over and the instructions submitted-before they
came in and said that we are not going to rely on it. They
plead it in the pleadance; they attempted to argue it in the
closing argument that she was injured by the way that she
reached up and grabbed the traction device. And they offered
two instructions on contributory negligence. Or if you will, I
will change the phraseology of the label of Instruction Number Two to assumption of risk, if they want to call it assumption of risk rather than contributory negligence. Instruction Two dealt with the same two issues that their two
assumption of risk instructions dealt with. And, therefore,
it was necessary for the law to instruct the Jury
page 207 ~ on that point and I do not think it 'Yas error,
much less harmless error.
Now as to the question of excessiveness, Mr. Tilley will
comment on that.
1\fr. Tilley: May it please the Court, I will address myself
to that question of excessiveness. I don't have-Your
Honor, I read the cases and I started to make a list of all
the verdicts given in the State, and all that stuff, but the
more I went into that the more I saw the uselessness of it.
This case, of course, stands on its own merits, on the facts
and testimony given to the Jury to determine damages. Now
I have a case here, Willia'lnS Paving Company versus [(riddle,
which just sets forth the rule in Virginia as to determine
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·whether or not a jury verdict is excessive. I am sure that His
Honor is familiar with that rule.
: In essence, was it the evidence of prejudice, partiality, or
corruption by the jury, or to show that it was actuated by
mistake in view .of the merits of the case. There is plenty
·of evidence in this case to base a twenty-three thousand five. hundred dollar verdict on. There is plenty of. evidence in this
case to base a n1uch hig-her verdict on and not have excessivness.
I also have with me-I don't know whether the Court
wants to take notice of this or not-it is called the Statewide Jury Verdict. It averages jury verdicts, and it has a
.section on amputated thumb or finger. It averages the jury
verdicts given nationwide and in the State of Virginia. and I think it is interesting that the average is
page. 208 ~ twenty-three thousand one-hundred and some dol·· ' · lars for an amputated thumb or finger. So we just
.
:about hit the average on the head. Our specials are higher
than the specials that they deal with though. Just on one
. point of ,damages I believe that the Jury 'vould have been
.justified in bringing in a verdict this large.
·· Futu:reloss of wages, the Plaintiff testified that her income
was substantially cut at this time. Her wages had gone down
··between one thousand, fifteen hundred dollars a year. A
thirty-four year old woman witl1 say, at the minimum, thirty.·five years life expectancy and many of those years in active
work. Just on that they could have found a verdict even
higher than the verdict they returned.
. The specials in the case were over two thousand dollars
which are substantial in our special. On the facts of this
case, due to the severity of the injury involved in this case,
we feelthat the verdict for the Plaintiff should be sustained
and of course, s'hould hold that the verdict is not excessive.
That ·the rule to determine the excess in this case falls well
within:the rules laid down by the Supreme Court to determine whether or not a case is excessive.
: Now I:won't go further into the facts unless the Court asks
me to go further into the facts because the case is so current
that I am sure that the Judge remembers the facts just as
well as I do. Is there anything that you would like for me
· to go: over, Your Honor Y
. · The Court: No, sir.
··
Mr. T·hornton: Well, Judge, except for pointpag-e 209 ~ ing out that a good deal of Mr. J{ennett's argu-. · ment was, as Mr. Poff indicated, in agreement
with us rather than the Court. If I bad been Mr. Kennett,
. I· wotildn 't try to take a position that he thought the first
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instruction was wrong. Now Judge, as Bill said, we don't
want to belabor this point. We just want to develop it.
This case was tried; it went to the Jury on two liability
instructions, and the Jury brought a verdict in.
The Court: Would you mind my interrupting you a minute? The view that I take on this matter is not so much of
the professional negligence that is contemplated on most of
these cases that you are talking about. But, it is more or
less like they were negligent in having an obstruction or
something in the hospital that somebody might get hurt with,
or that some visitor might get hurt with.
Now, as far as I know, here is no standard of care that you
could prove in a case like that. Do you see w'ha t I am trying
to get at?
Mr. Thornton: Well, Judge, if the point-I see your
point all the way along, but it was the point of difference
which we originally had when the instruction first came up.
The Court: It is not so much professional care as it is the
ordinary negligence that we find in these cases.
Mr. Thornton: Well, I think what ·Your Honor's view of
the case is, and I mean that it is a difference of opinion, in
effect, that this is a case of negligence. Really, Judge, you
thnk that this is a case of negligence as a matter of law.
You felt that way during the trial of this case,
page 210 ~ that there was really no defence to this case. I
am not trying to wring an admission out of you,
but that's why-and don't answer the question.
The Court: I thought it was a right strong case.
Mr. T·hornton: That's right. That's right. And our feeling is that the way these two instructions, and Your Honor
can look the instructions over again, Instruction One and
Two are the instructions in this case. We didn't get anything
except burden of proof.
I mean that we asked-Mr. Kennett talks about the
difference between contributory and the assumption of risk.
'Veil, you and I know that there is a considerable difference.
'Ve abandoned the contributorv and we asked for the assumption, and we didn't get that.
The Court: That is right.
Mr. Thornton : We asked for what we very strongly believe is the Hornbook Instruction on the Measure of Duty"
which Bill has discussed, and we didn't get that. So what
this Jury had was Instructions One and Two, really, to decide
this case on.
And those instructions read together, I think if Your Honor
will sit down and read those two, amount to a. directed verdict.
Now I think that if Your Honor will read Instruction One,

Supreme Court of Appeals of Virginia

146

it's confusjng; it's misleading; it permits that individual
juror to go out there and decide this case on sheer speculation
ana' c~nj~cture and something that he picks out of thin air,
without" even-now Your Honor is talking about where
· . . would they have gotten a witness to prove
:(>age 211 J what the ordinary hospital did. Well, they get
· ·
·.· ·them, J'udge. I settled a case yesterday where
they got four professional witnesses, and they could have
gotten them in this case. But, they didn't because they are
trying the case on different theory. ·
: They 'are trying the case that they didn't have to set up
a~y~ ~ea~u:te of duty. Bu.t, even not having any, the Jury
still tn order: to decide this case under what the law ought
to be doesn't sit out there-and I remember trying to
ni~ke:. this point, and unsuccessfully-the ,Jury doesn't
sit· out there and say:
:"'Well, now, how would I have felt about this if I were John
Jones lying in the hospital?''
That is the wrong standard. He has got' to, even if he is
allowed to speculate: . . The ·Court: You are assuming that he did that.
·Mr~· Thornton:· Sir?
Tho . Court : That is your assumption.
Mr. Thornton: Well, he is given a right to do that. Our
feeling is that under Instruction One that be is turned loose
b)'' do·' that.· ···
·
Do you see, sir? :
·He is turned loose to decide this case on the basis of his
own. standards.. Now 'he ought to be told even if they don't
have to put the evidence in; he ought to be told now the way
I have got to look at this case is what does a reasonably prudent hospital do. He may well have reached the san1e result,
but we have the right to have him told that that
p~ge! 212 Fis· the mea.sure of duty.
· .· ·
The Court: Suppose somebody--=- suppose
that there is· an absence of a step out there in the hall when
someone is in the hospital and falls down the steps. Do you
have to go and get a. professional to show that that was negligence in having a situation like that in a hospital T
: Mr: Thor.nton: Well, now, I will tell you this, Judge.
·Th~ Court: I am just asking, what is this. What is it?
. :Mr~. 'Thornton: Now, I don't know about your factual
situation, but I will give you a factual situation similar to
it' and which I think is comparable.
· i :• • . ,:

. '

Roanoke Hospital Assn. v. Jeane Franklin .Hayes

147

Suppose that they had this-suppose they had.~ ramp. Yo:u.
and I have tried dozens of these cases. Suppo$e: th.at they
had a ramp out there, I mean that they didn't have .a step;,
but just blocked it in. And somebody comes up a~d· fillls.,do~

ooa

.

Now, they just can't come in and say ail right we have g9.t ~
ramp and you fell down. They have got .to show that ther·e
was something wrong with the construction. You haye g~t
to show that there was something essentially wrong with the
situation.
· · ..
We have had them in these building cases, Judge,. where
you bring the building inspector in and show, for inetanc~,
that it didn't conform to the building requirement~, ~nd so
on.
.
}.fr. Poff: If Your Honor, please, on the-the Court
says that it doesn't think that there is a. profeSsional standard involved here.
· ·
page 213 } Now I believe that that overlooks the. very
guts of their case. If there is any negligence on
the part of the hospital in this case, it relates to the ·manner
iu which we treated Richard Price. The Court may believe
that we didn't treat him at all or that we didn't treat him
properly. But it relates-any negligence on our part has
to come from our treatment of Richard Price. That involves
· ·
professional treatment.
The Court: That's right.
Mr. Poff: Yes, sir. And that's right.
For example, I have cases here where the question was that
someone fell out of bed. And the question was were they
negligent in not having the bed board.
·
TJ1e Court: That's right.
Mr. Po:ff: The question was whether they should have
had the bed boards.
The Court : That's right.
Mr. Poff: And the cases hold it's not just a matter for the
jury to determine whether they do; it's a question whether
reasonable hospitals would ha:ve maintained bedboards under
those circumstances. They state the same measure of duty
wl1ich we are arguing for in this case.
~lr. Thornton: T'here is a New York line of cases, ,Judge.
And there's the Van Lear case.
·
page 214 ~ ]\fr. Po:ff: The reason we feel so strongly
about this case, we had almost this same situation up in Pulaski County involving St. Albans Hospital-up
there before Judge Matthews. We had as a matter of fact,
when we got ready to try this case we pulled· the same in-
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structions on the case, and Judge Matthews had at that
time the instructions which had been given in another hospital
case over in Danville, and he gave them to the various counsel
and we took these instructions and adapted them in that case;
and pulled them for this case. And in that case the measure
of duty-the reason we didn't have any law on it to begin
with was because we thought everybody agreed that was the
law, and so we didn't have any line of cases to point to the
court that the skill and diligence instruction should be given.
We simply tendered it and it was refused. And I think that
the law which we have now found verifies our original feeling that that is the la,v, · and I don't think, if your Honor,
pleaseLet's asutne for the purpose of argument, and I think the
Court is right. I think if I go out 'here and slip and fall in the
hall they have to show negligence on the hospital, but I don't
think I have to bring in an expert on how to wax the floors,
but you're dealing· with something entirely different in this
~ase. You're here dealing if there's any negligence. In this
case it relates to the professional care and treatment given
either one or two patients. Either negligence in the care and
treatment of Price, or care in negligence-or failure to exercise proper care in the treatment of Mr. Leonard, which
this lady claims she was trying to rescue. The
page 215 ~ negligence has to flow from one of those two
sources ,and either of those two souces relates to
the professional conduct of this hospital. and therefore the
measure of duty of the hospital is applicable. I just don't see
how it can be otherwise.
Mr. Kennett: Judge, the pleadin~s says there was a failure of the hospital to maintain a safe place for Mrs. Hayes
to 'vork, and the patient, Leonard, a safe place in which
to be treated. I don't know that maintaining a safe place is
the same thing as treating the patient.
Mr. Thornton: \\Te're getting off the point there, Jack.
Wh~t we're down to is, what did that ,Jury have in its hand,
when we're getting- down to a new trial business. Now, we
think this is a matter of law. "'\Ve 're not p:oing to repeat that
any more; the Court disagreed with us. But I do think that
the thing that the Court, or I had some hope that the Court
might give some consideration to was when he took those
instructions, that that ,Jury took with them when they went
out into that jury room: that's what we're down to, not
who shot J o·hn before the case and· after; that's what thev
decided the case on, and we don't believe they had the prope'r
instructions before them to make any decision.
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Mr. Poff: In that regard, Judge, let's assume that the
Court is absolutely right, and that this measure of duty doesn't have any application to this case. Then I think the .Court
comes down to two basic propositions of law: one, that we
owed this woman to provide her with a reasonably·safe·place
to work. If the Court ignores everything we say
page 216 ~ and just comes down to that. We owed her the
duty to maintain a reasonably safe place. Cer.:.
tainly, there's got to be something in here in this case about
the duty we owed the patients. How're we supposed to take
care of Price. And the Court in the Van Lear case, if that's
the law,-and the question of duty didn't come up· in that
opinion-the court instructed them that you owed reasonable care based upon the condition, physical and mental. of
the patient.
The Court: That's my recollection.
Mr. Poff: And that's tlie law. Conditioned, we say, with
the measure of duty required. We say that no doubt that's
the law, but was the jury told that in this case, and they were
not. Even if that's the law they were not told that in this
case. They were given an instruction that commented on the
evidence, and did not include all the elements in the case, and
it was a finding instruction. There was no general. duty instruction given in this case.
And even if what this Court says is the law, and what these
gentlemen here say is the law, the jury was not properly instructed on that law.
The Court: Leave me these ·instructions, gentlemen, and
I will let you hear from me.
page 217}

CERTIFICATE.

I Stanford L. Fellers, Judge of the Court of Law and
Chancery for the City of Roanoke, 'Tirginia, do hereby certify
that the foregoing is a true and correct stenographic copy
and report of the evidence and other incidents of the trial
therein, all questions raised and all rulings thereon and exceptions noted in the case of Jean Franklin Hayes, Plaintiff, vs.
Roanoke Hospital Association, Defendant, in said Court at
Roanoke, Virginia, on the 15th and 16th of October, 1962,
and on the 7th day of November, 1962; and it appears in
writing that the Plaintiff had reasonable notice when this report of the testimony and other incidents of the trial would be
presented for certification, and which was presented to me
withint sixty days after final judgment and signed· by me
within seventy days.
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I also certify that the Court Reporters reporting said case
were sworn to take down and transcribe said testimony and
other incidents faithfully and accurately to the best of their
ability.

Given under my hand this 4th day of January 1963.
S.L.FELLERS
Judge
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I, Walker R. Carter, Jr., Clerk of Courts of
the City of Roanoke, Vi.rginia, do hereby certify
that the foregoing stenographic copy or report of the testimony and other incidents of the trial in the case of Jean
Franklin Hayes, Plaintiff, vs., Roanoke Hospital Association,
Defendant, was filed with me as Clerk of said. Court on
the 4th day of January, 1963.
WALKER R. CARTER, JR.
Clerk of Courts for the City of
Roanoke, Virginia.
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A Copy-Teste:
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