IN THE

Supreme Court of Appeal$ of Virginia
AT RICHMOND.

Record No. 6324

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Thursday the
13th day of January, 1966.

GIANT OF VIRGINIA, INCORPORATED,
Plaintiff in error,
against

RAFFAELA D. PIGG,

Defendant in error.

From the Circuit Court of the City of Norfolk
Thomas M. Johnston, Judge

Upon the petition of Giant of Virginia, Incorporated, a
writ of error is awarded it to a judgment rendered by the
Circuit Court of the City of Norfolk on the 30th day of
July, 1965, in a certain motion for judgment then therein depending wherein Raffaela D. Pigg was plaintiff and the petitioner was .defendant.
.
And it _appearing from the certificate of the clerk of the
said court that a suspending and supersedeas bond in the
·penalty of ten thousand dollars, conditioned according to law,
has heretofore been given in accordance with the provisions
of sections 8465 and 8-477· of the Code, no additional bond is
required.

IN: THE

Supreme Court of ApPeals of Virginia
AT RICHMOND.

Record No. 6325

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Thursday the
13th day of January, 1966.

RAFFAELA D. PIGG,

Plaintiff in error,

against

GIANT OF VIRGINIA, INCORPORATED,
Defendant in error.

From the Circuit Court of the City of Norfolk
Thomas M. Johnston, Judge

Upon the petition of Raffaela D. Pigg a writ of error is
her to a judgment rendered by the Circuit Court of
the City of Norfolk on the 30th day of July, 1965, in a certain motion for judgment then therein depending wherein the
said petitioner was plaintiff and Giant of Virginia, Incorporated, was defendant; upon the petitioner, or some one for
her, entering into bond with sufficient security before the clerk
of the said circuit court in the penalty of three hundred dollars,
with condition as the law: directs.
a~arded
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RECORD

*

*

*

Filed Sept. 7, 1965
T. A. W. Gray, D.C.

*

*

NOTICE OF APPEAL
Appellant, Raffaela D. Pigg, hereby gives notice of her intention to apply to the Supreme Court of Appeals of Virginia,
for a writ of error from the Order heretofore entered by the
Trial Court on the 30th day of July, 1965, in which the Court
set aside that portion of the jury's v.erdict which awarded
her punitive damages and entered final judgment in favor of
the defendant ontthat issue.
ASSIGNMENTS OF ERROR
Appellant, Raffael ·D. Pigg, assigns the following errors:
1. The Court erred in setting aside that portion of the jury's
verdict which awarded the appellant punitive damages.
2. The Court erred in entering final judgment in favor of
defendant on the issue of punitive damages.
3. The Court erred in limiting it's opinion on the issue of
punitive damages to the evidence while disregarding the admission in the pleadings that the defendant caused the plaintiff to be arrested on a charge of larceny.
RAFFAELA D. PIGG
By ROBERT M. HARCOURT
Of Counsel
page 3]
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Filed 9-21-65
Dave Ward, D.C.

NOTICE OF APPEAL
To-: W. R. Hanckel, Esquire
Clerk of the Court aforesaid:
Giant of Virginia, Inc., hereby gives notice that it will

\
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petition the Supreme Court of Appeals of Vrrginia for a Writ
of Error from the Judgment Order entered herein by this
Court on July 29, 1964, wherein judgment was entered on the
jury's verdict in favor of plaintiff in the sum of $5,000.00 as
compensatory damages.
ASSIGNMENTS OF ERROR
. Giant of Virginia, Inc., assigns the following errors :
1. The Court ·erred in overruling defendant's Motions for
Summary Judgment made at the conclusion of plaintiff's
evidence and renewed at the conclusion of all the evidence because plaintiff's evidence did not establish any case against
the defendant or justify submission of the case to the jury
on the issue of compensatory damages.
2~ The Court erred in overruling defendant's Motion. to Set
Aside the jury verdict awarding compensatory damages and
to enter up judgme:pt in favor of the defendant; no jury
question on compensatory damages being presented by the
evidence.
·. 3. The Court erred in overruling defendant's Motion to Se~
Aside the jury verdict awarding compensatory damag~s ~nd
to enter up judgment in favor of the defendant because the
·
verdict was contrary to the law and the evidence.
page 4 ]
4. The Court erred in overruling defendant's
-Motion to grant it a new trial because the compensatory and punitive damage awards were excessive and
clearly indicated that the jury was influenced by passion or
prejudice or was misled by some mistaken view of the merits
of the case.
5. The Court erred in overruling defendant's Motion to put
plaintiff on terms to. either accept a les&er sum in place of
the excessive compensatory and punitive damage awards made
by the jury, or have the verdict set aside and a new trial
granted because of such ·ea;cessiviness.
6. ·The Court erred in denying defendant the right to crossexamine witness Oscar Phlegar, called by plaintiff, by the u~e
of leading questions.
7. The Court erred in permitting hearsay statements Qf.
witness Oscar Phlegar, called by plaintiff~ to be introduced into
evidence through another witness also called by plaintiff.
8. The Court erred in instructing the jury as to the amounts
sued for when counsel had not done so before it retired.
9. The Court erred ill granting instruction designated P-5,

\
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since there was no evidence that anyone but plaintiff's ilnmediate family knew of her arrest. Hence damage to her·
reputation was not a proper item of her compensatory damages under the evidence of this case.
10. The Court erred in refusing defep.dant 's offered instru~
tions D-4, D-7, D-8, D-10, D-11, and D-12.
(a) D-4 properly required the jury to find probable cause
to exist if witness Phlegar believed plaintiff concealed and removed articles without paying for same.
(b) D-7 properly required the jury to find for defendant
if its employees reasonably believed plaintiff willfully concealed defendant's goods or merchandise. This belief constituted probable cause for the arrest.
(c) D-8 properly instructed the jury that want of probable
cause may never be inferred from malice.
(d) D-10 properly instructed the jury that an
page 5 ]
inference of malice is not necessarily raised by
a finding of no probable cause, that any such inference can
be repelled by the evidence.
(e) D-11 properly instructed the jury to find for defend~
ant if they believed that the controlling influence causing the
arrest was a genuine desire to suppress crime and bring the
guilty to punishment.
(f) D-12 properly instructed the jury that a difference
exists between legal malice, which is sufficient for recovery
of compensatory damages, and actual malice, which must be
proven to support an award of punitive damages.
GIANT OF VIRGINIA, INC.
ByJOHNW. ~STON
Of Counsel
page 7 ]
Filed 9-2-65
DAVE WARD, D.C.
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ASSIGNMENTS OF CROSS-ERROR
_ To: W. R. Hanckel, Esquire
Clerk of the Court aforesaid:
Giant of Virginia, Inc., initially does not seek to disturb ·the .
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action of the Court in setting aside the jury verdict awarding
plaintiff punitive damages and in entering judgment for the
defendant on the issue of punitive damages. However, since.
the plaintiff has begun an appeal from the Court's action by
filin.g her Notice of Appeal and her Assignments of Error, the
defendant is required to set forth its
i

ASSIGNMENTS OF CROSS-ERROR
Giant of Virginia, Inc.; assigns the following cross-errors :
1. The Court erred in overruling defendant's Motions for
Summary Judgment made at the conclusion of plaintiff's evidence and renewal at the conclusion of all the evidence, because
plaintiff's evidence did not establish any case. against the
def·endant or justify submission of the case to the jury on
the issue of punitive damages.
·:
2. The Court erred in overruling defendant's Motion to Set
Aside the jury verdict awarding punitive damages and to
enter up judgment in favor of the defendant, no jury question
on punitive damages being presented by the evidence.
3. The Court erred in overruling defendant's Motion to Set
Aside the jury verdict awarding punitive damages and to
enter up judgment in favor of the defendant because the ve.rdict was contrary to the law and the evidence.
page 8 ]
4. The Court erred in overruling defendant's
Motion to grant it a new trial because the punitive and compensatory damage awards were excessive and
clearly indicated that the jury was influenced by passion or
prejudice or was misled by some mistaken view of the merita
of the case.
5. The Court erred in overruling defendant's Motion to
put plaintiff on terms to either accept a lesser sum in place
of the. excessive punitive and compensatory damage awards
made by the jury, or have the verdict set aside and a new
trial granted because of such excessiveness.
6. The Court erred in denying defendant the right to crossexamine witness Oscar Phlegar, called by plaintiff, by the
use of leading questions.
7. The Court erred in permitting hearsay statements of
witness Oscar Phlegar, called by plaintiff, to be introduced .
into evidence through another witness also called by plaintiff.

8. The Court erred in instructing the jury as to ·the .amounts
sued for when counsel had not done so before it retired.
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9. The Court erred in granting instruction designated P .;6,
since there was no evidence on which a jury verdict awarding
punitive damages could be based.
10. The Court erred in refusing defendant's offered instructions D-4, D-7, D-8, D-10, D-11, and D-12.
(a) D-4 properly required the jury to find probable cause
to exist if witness Phlegar believed plaintiff concealed and
removed articles without p,aying for same.
. (b) D-7 properly required the jury to find for defendant
if its employees reasonably believed plaintiff willfully concealed defendant's goods or merchandise. This belief constituted probable cause for the arrest.
(c) D-8 properly instructed the jury that want of probable
cause may never be inferred from malice.
page 9 ]
(d) D-10 properly instructed the jury that an
inference of malice is not necessarily raised by a
finding of no probable cause, that any such inference can be
.
repelled by the evidence.
(e) D-11 ·properly instructed the jury to find for defendant. if they believed that the controlling influence causing the
arrest was a genuine desire to suppress ·crime and bring. the
guilty to punishment.
(f) D-:12 properly instructed the jury that a difference
exists between legal malice, which is sufficient for recovery
of compensatory damages, and actual malice, which must be
proven to support an award of punitive damages ..

GIANT OF VIRGINIA, INC.
· By JOHN W. WINSTON
Of Counsel

page 11 ]
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MOTION FOR JUDGMENT
Raffaela D. Pigg, plaintiff, hereby moves the Circuit Court
of the City of Norfolk, Virginia, for a judgment against Giant.
of Virginia, Incorporated, defendant,. in the amount of $50,-
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OOQ.OO as compensatory damages and $50,000.00 as punitive
damages by reason of the premise~ hereinafter .set forth:
1. That on April 3, 1964, Giant Food Shopping Center of
Virginia, Incorporated, operated a grocery store at the Southem Shopping Center, in the City of Norfolk, Virginia.
2. That said grocery store located at the Southern Shopping
Center was open to the general public ~d was open for the
purchase of groceries, foods, cosmetics and other related
items and various and sundry services.
3. That the plaintiff on the 3rd day of April, 1964, entered
into said grocery store at the Southern Shopping Center,
Norfolk, Virgini~, on two occassion.s and purchased several
articles which she obtained a receipt.
That the said defendant corporation while acting by and
through its agents, servants and employees, contriving maliciously to wrong and injure the said plaintiff, and to cau.se the
said plaintiff to be arrested and to be held in the custody
of the law for a long space of time, did on April 3, 1964, in
the City of Norfolk, Virginia, appear before Percy
page 12 ] D. Hines, a Justice of the Peace of the said City
of Norfolk, Virginia, falsely and maliciou~
.
without probable cause, swore to .a. ~rrmina:I ~~r:r.@t, )iiiiliciv·ous~t at!~cffalse1jr charging the plaintif(With' ~tealing_ fr_gm..the
d9~I!.C!~t ~nerchandise of the value of $4.50 on April_3, 19_~- _
5. That as a resUlt of the issuance of said warr~t by the
defendant's agent, servant and employee, the plaintiff was
arrested, taken t9 and detained in .a cell at a Polic~ Station
in the City of Norfolk, Virginia, until she was able to give bail
and bond for her release.
6. That the plaintiff was arrested on the aforesaid date
and subjected to trial in Municipal Court, Part I, of the City
of Norfolk, Virginia, on the 4th day of April, 1964, at which
time the defendant corporation, by and through its agents,
servant and employee, did maliciously and without probable
cause prosecute the plaintiff, and at the conclusion of the
trial, the plaintiff was dismissed and acquitted by the Judge
of said Municipal Court, Part I.
·
7. That as a result of her arrest she was caused to be.
photographed and fingerprinted, both of which now remain
on file with the Norfolk Police Division, as if she'·were ·a com~
:inon crim~al.
·

0·
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·8.. That the plaintiff was and is a person of good character,
reputation and standing in the community and as a direc~
and proximate result of the malicious acts of the defendant
· corporation and the resulting action taken as aforesaid, the
plaintiff has be~n and is greatly injured in her reputation and
cr~dit; has suffered great mental anguish, humiliation, embarrassment; was required to expend sums of money in her
defense and for her release from jail; all of which was caused
by the false, malicious and unfounded acts of thedefendant.
9. That all of the aforesaid caus.e of action and injury to
the plaintiff arose when Giant Food Shopping Center of Virginia, Incorporated, owned and operated said grocery store
at the Southern Shopping Center, in the Cit} of Norfolk, Vh·ginia, and that subsequent to said cause of action and injury
to the plaintiff, to-wit, on April25, 1964, Giant Food Shopping
Center of Virginia, Incorporated, merged and consolidated
with Giant of Virginia, Incorporated, who now owns and
operates said grocery store at the Southern Shopping Center,
in the City of Norfolk, Virginia.

page 13 J

BY REASON WHEREOF, the plaintiff prays
the Court for a judgment against Giant of Virginia, Incorporated, defendant, in the sum of $50,000.00 as
compensatory damages and $50,000.00 as punitive damages
together with her costs.

RAFFAELA D. PIGG
By ROBERT M. HARCOURT
Counsel
......

Filed in the Clerk's Office the 18th day of January, 1965
Teste: W. R. HANCKEL, Clerk
VIRGINIA MANNING, D.C.

*
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Filed Feb.-15-1965
T. A. W. GRAY, D.C.
ANSWER AND GROUNDS OF DEFENSE OF
GIANT OF VIRGINIA, INCORPORATED

The defendant, Giant of Virginia, Incorporated, in answer
to the Motion for Judgment filed against it, now states· its·
- Grounds of Defense as follows : ·
1. Defendant admits the allegations contained in paragraph
one of the Motion for Judgment.
2. Defendant admits the allegations contained in paragraph
.two of the Motion for Judgment.
.
3. Defendant denies the allegations contained in paragraph
three of the Motion for Judgment except as otherwise admitted herein. It admits that she purchased and paid for
certain articles on the date in question but denies that she
paid for other articles which she removed from the store.
4. Defendant denies each and every allegation contained
in paragraph four of the Motion for Judgment except as otherwise admitted herein. It admits only that it caused a crimina!_
w..~r.ra.nt to be sworn out against plaintiff_ on 4:R~ll 3, I96i_.
5. Defendant has no knowieage of the allegations contained
in paragraph five of the Motion for Judgment, and therefore
calls for strict proof of each and every allegation contained
therein.
6. Defendant denies each and every allegation contained in
paragraph six of the Motion for Judgment except
page 16 ] as otherwise admitted herein. It admits only that
a trial did occur on April 4, 1964, and that- the
plaintiff was acquitted at the end of same.
7. Defendant has no knowledge of the allegations contl).ined
in paragraph seven of the Motion for Judgment, and therefore, calls for strict proof of each and every allegation contained therein.
8. Defendant denies each and every allegation contained
in paragraph eight of the Motion for Judgment.
9. Defendant admits the allegations contained in paragraph
nine of the Motion for Judgment, but continues to deny that
plaintiff has any cause of action against it or that plaintiff
has been injured in any event.
10. Defendant denies that it is inQ.ebted to the plaintiff in
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the sum of $100,000.00 or any amount whatsoever, either in
the form of compensatory damages or punitive damages.
PLEA OF PROBABLE CAUSE
11. Without waiving, limiting or qualifying its defenses
aforesaid, defendant asserts that it•s agent or employee who
caused the arrest of the plaintiff had, at the time of such
arrest, probable cause to believe that the plaint·i:ff committed
wilful concealment of goods or merchandise. Such probable
cause is pleaded as an affirmative defense herein.

PLEA OF PRIVILEGE
12. Without waiving, limiting or qualifying its defenses
aforesaid, defendant asserts that as the owner of the property in question it had the right and privilege to detain
plaintiff for a reasonable length of time in order to protect
its property. Such privilege is pleaded as an affirmative defense herein. ·

WHEREFORE, having fully answered the plaintiff's Motion for Judgment, defendant prays to be dismissed with its
costs incurred.
GIANT OF VIRGINIA, INCORPORATED
ByJOHNW. ~STON
Of Counsel

*

*

*

*

*

*
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ORDER
Upon the Motion of the defendant, by counsel, it is hereby
ORDERED ·that the plaintiff; Ra:ffaela D. Pigg, produce the
following documents for inspection by defendant or defendant's counsel prior to or on April 8, 1965, at 2 :30 P.M. :
1. Any cashier's tape or receipt of any nature which was
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issued by defendant to the plaintiff at any time on or about
April 3, 1964.
·
2. Any cashier's tape or receipt of any nature whatsoever
indicating that defendant paid any person or corporation for
any of the follo~g articles found in her possession on April
3, 1964:

(a) One bottle Old Spice;
(b) One cane Alberto V05 hair spray;
(c) One can Adorn Self-Styling hair spray;
(d) One tube Colgate toothpaste.

Entered 3/29/65
T. M. J.

*
page 48 )

*

*

*

INSTRUCTION P-5

The Court instructs the jury that if you find from a preponderance of the evidence that the plaintiff has established
the essential elements of her cause of action, as defined in
the oth~r instructions of the Court, then the plaintiff is en.:.
titled, without further proof, to recover damages for:
· 1. The harm t() her reputation which normally results from
accusation as that brought against her, and
such
2. The distress which normally results from the initiation
of such proceedings.
3. Any expense she may have incurred in the criminal prosecution.
·

an

Granted 6-4-65 TMJ
page 49 )

INSTRUCTION P-6

The Court instructs the jury that if you find that the plaintiff is entitled to J"ecover and you believe from the evidence,
that the defendant acted with a~tual mali~e or a design ~o
inj:nre or oppress the plaintiff, then the plaintiff may recover
hi addition to compensatory. damages, punitive or ~x~mplary
damages against the· defendant, that is to say, the jury will
not be limited in the amount of its verdict against the de-

I
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.feilda:nt to mere compensatory damages sustained by the
plaintiff, but ·the jury may award the plaintiff such further
damages gainst the defendant as they may think right in
view of all the circumstances of the case as a punishment of
the defendant·, and as. a salQtary exam·ple to others to deter
them from offending in a like manner.
Granted: 6-4-65
V.E ;p. v. Wynne
~.. -

*
page 53 ]

*

*

*

INSTRUCTION D-4

On the question of whether the defendant acted with prob. able cause in swearing out the warrant against the plaintiff,
the jury must view the facts and circumstances from the ·
standpoint of the defendant as they appeared to him at t~e
time ; and if you find from evidence that Mr. Phlegar believed
- that he saw Mrs. Pigg remove: an item of merchandise from
the shelf of defendant's store and place it into a bag, and if
you further believe that Mr. Phlegar saw Mrs. Plgg later
·place the bag into her purse before checking out the items
in her cart and walk out of the store with~ut paying for the
items in the bag, then. probable cause for the issuance of the
warrant of arrest has been shown, and you shall find your
verdict for the defendant.
Refused: 6-4-65 T.M.J.

*

*
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*

*

*

INSTRUCTION _D-7

The Court instructs the jucy that. if you find from the evidence that the defendant, acting through its agents or employees, reasonably believed that the plaintiff willfully concealed goods or merchandise· of the defendant, without the
defendant's authority, then your verdict shall be for the de~~~L

-

Refused: 6-4-65 T.M.J.

.

.
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INSTRUCTION D-8

Want of probable cause may never be inferred from malice
no matter how much malice is shown, and even though you
may believe from the evidence that the defendant acted with
malice in swearing out the warrant against the plaintiff, you
cannot infer want of probable cause therefrom.
Refused: 6-4-65 T .M.J.

*
page 59 ]

*

*

*

*

INSTRUCTION D-10

Even though you may believe from the evidence that the
cause relied upon by the defendant falls short of constituting
probable cause to have the warrant issued against the plaintiff
and as a result may raise an inference of malice, neverthelesst
it is not a necessary inference. In order for malice to be thus
inferred from any lack of probable cause the circumstances
surrounding any such lack of probable cause must be of such
a character as Will warrant the implication of any such malice.
This implication may be rebutted by evidence repelling any
inference of malice.
And if you believe from the evidence that the cause relied
on by the defendant, even though not sufficient to constitute
probable cause, was sufficient to repel any inference of malice,
then you cannot consider the want of probable cause as evidence of malice.
Refused: 6-4-65 T .M.J.
page 60 ]

INSTRUCTION D-11

If you believe from the evidence that the controlling influence which prompted the defendant was a genuine desire to
suppress crime and bring the guilty to punishment, then the
action of the defendant was not malicious, even though influ'enced to some extent by other considerations.
In that event it is your duty to find your verdict in favor
of the defendant.

Refused: 6-4-65 T .M.J.
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INSTRUCTION D-12

In order to authorize the recovery of compensatory damages, it is only necessary that plaintiff should prove legal
malice, which may or may not be inferred simply from the
want of probable cause; but in order to recover punitive damages, the plaintiff must show that Mr. Phlegar acted with actual malice, in the sense of personal ill will or hatred, or
in a manner showing reckless and wanton disregard of plaintiff's rights. Actual malice cannot be inferred from a mere
showing of no probable cause.
Refused: 6-4-65 T .M.J.
page 62 ]

*

*

*

*

*

In the Circuit Court of the City of Norfo~k, on the ;4th day
of Jwne, in the year 1965.

This day came the parties, by counsel, and thereupon
came a jury, to-wit: James H. Purvis, James M. Killingsworth, Cecil T. Nichols, Ernest H. Peterson, Glenn Ballance,_
Mrs. Edward T. Jones and Wallace Andrews, who were
sworn to well and truly try the issue joined, and having f1llly
heard the evidence and argument of counsel returned its
verdict in the following words and figures, to-wit: ''The jury
finds for the plaintiff in the amount of $5,000.00 compensa-:tory damages, $50,000.00 punitive damages.'' And thereupon
said defendant, by counsel, moved the Court to set aside the
verdict of the jury and grant it a new trial on the grounds that
the same is contrary to the law and the evidence and that the
amount of damages as awarded by the jury is excessive; and
the further hearing of which motion is continued.

*

*

*

*

*

*

*

*

*

*
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Filed June 11-1965
T. A. W. GRAY, D.C.

.

MOTIONS AFTER JURY VERDICT

Giant of Virginia, Inc., by counsel, makes the following
motions concerning the jury verdict in favor of the plaintiff .
rend~red herein on June 4, 1965:

*

*

*

*

*

1. Set aside the jury verdict and enter up judgment in favor
of the defendant· because no jury question was presented by
the evidence in the case.
2. Set aside the jury verdict and enter up judgment in favor
of the defendant because such verdict was contrary to the
law and to the evidence presented.
3.. Set asi4e. the jury verdict and grant a new trial to the
defendant because the verdict was contrary to the law and to
the evidence presented.
4. Set aside the jury verdict as to punitive damages and
enter. up judgment in favor of the defendant because the
issue of punitive damages did not present a jury question
under the law and the evidence presented.
5. Set aside the jury verdict and grant a new trial on the
issue of damages because the amount of the verdict was excessive in the total amount awarded and, at least, insofar as
the punitive damage portion thereof was concerned.
As a part of the motion as to the excessiveness
of damages, defendant moves the Court, at the
least,· to put the plaintiff on terms to accept a lesser amount
for her compensation award and, certainly, for the punitive
damage award, or have the entire amollll,t s~t aside and a
new trial granted because of the excessiveness of the award.
· 6. Set aside the jury verdict and enter up judgment in
:favor of the defendant or in the alternative grant it a new
t~rial for the reasons previously stated into the record both at
the conclusion of the plaintiff's testimony and of the defendant's testimony, and at all. other times during the course
of the trial.
GIANT OF VIRGINIA, INC.
page 64 ]

ByJOHNW.
Of Counsel

~NSTON

·

Giant of Virginia, >Incorporated v. Raffaela D. Pigg 17
Raffaela D. Pigg v. Giant of Virginia, Incorporated

*

*

*

*

*

*

*

*

*

*

page 66 ]

Filed June 24-1965
T.A.W. GRAY, D.C.

ADDITIONAL MOTION AFTER JURY VERDICT
Giant of Virginia, Inc., by counsel, makes the following
Additional Motion concerning the jury verdict in favor of
the plaintiff rendered herein on J nne 4, 1965 :
1. Set aside the jury verdict and grant a new trial on the
merits because of the verdict favoring plaintiff and because
of the excessive amount totally awarded here. These clearly
indicate that the jury did not view the evidence and the law
in an impartial and unbiased manner, and reflect a total
verdict by the jury influenced by passion or prejudice or
that the jury had been mislead by some mistaken view of
the merits of the case.

GIANT OF VIRGINIA, INC.
By JOHN W. WINSTON
Of Counsel

*

*

*

page 69 ]
Filed July 9-1965
T.A.W. GRAY, D.C.
July 8,1965
John W. Winston, Esq.
- Seawell, Mc.Coy, Winston & DaltQn
W alnwright Building
~orfoU[, Virgjnia

*

*
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Robert M. Harcourt, Esq.
Board of Trade Building
Norfolk, Virginia
Re: Raffaela, L. Pigg
v.
Giant of Virginia, Inc.
Law Docket No. 9243-M
Gentlemen:
This letter refers to your recent argument concerning the
defendant's motions to set aside the jury's verdict in this
case, and will serve as my opinion in the matter.
This is a malicious prosecution case wherein the facts,
despite conflicting evidence on several material points, are
relatively simple. _The plaintiff and her family, en route
from Florida to New York, stopped in ~Norfolk on April 3,
1964, f~r a short visit with relatives. During the day in question she went into the defendant's store at Southern Shopping
Center on two occasions. The first time the plaintiff purchased
several small items (including hair spray, shaving lotion and
Colgate toothpaste) which were put in a paper bag and then
placed by the plaintiff in her large, bag-type pocketbook
which she carried ·over her arm.
Several hours later, the plaintiff returned to the store and
purchased fruit and vegetables. During her second visit the
defendant's security officer stopped the plaintiff as she was
leaving the premises and asked her if she had gone through
the check-out line without paying for some of the defendant's
merchandise. An examination of the contents of the plaintiff's pocketbook revealed the items purchased on the first
trip to the store. The plaintiff protoested her innocence but
did not have in her immediate possession the cash register
slip for the items purchased on her first visit to the store.
She was charged with petit larceny and arrested; at her trial
the following morning in the Norfolk Police Court she was
acquitted of the charges against her.
The only real conflict in the evidence involved
page 70 }
the actions of the plaintiff during her second visit
to the store. The defendant's security officer, Phlegar, stated
that he saw the plaintiff pick up a box of Colgate toothpaste
and place it in a paper bag which was later put in the plain-

Giant of Virginia, Incorporated v. Raffaela D. Pigg 19
Raffaela D. Pigg v. Giant of Virginia, Incorporated
tiff's pocketbook; that she went through the check-out counter
without paying for any of the items in the bag; that when
he examined the contents of her· pocketbook he found Old / Spice shaving lotion, two cans of Alberto V0-5 Hair Spray
and a box of Colgate toothpaste; that the plaintiff said she
had a cash register slip for these items but in fact did not
have one in her possession; that the plaintiff upon being taken
to his office offered __to _pay Jor the merchandise; that he
(Phlegar) had(Iififculty understanding the plaintiff because
of her broken English and Italian accent; that he called the
Police and had the plaintiff arrested.
One other employee of the store (Mr. Herbert Wood, the
meat manager) stated that he saw the plaintiff place a box
of Colgate toothpaste in a bag, but that he was unable to_ say
where she got it or to whom it belonged.
The plaintiff is of Italian extraction and speaks rather
broken English. Except for the fact that she did not have a
cash register slip for the purchases made · during her first
visit 'to the store in her possession, she denied all of the
testimony of both Phlegar and Wood. She testified that she
repeatedly told Phlegar that she had none of the store's
property in her possession and asked the store security
officer to go with her to her husband, who had remained in
their automobile in the parking lot, and that tipon doing so
they could get the cash register slip for the earlier purchase
and verify her innocence; in spite of her request, she stated
that she was not taken to her husband, but was arrested and
taken to the Police station, where she stayed for' a substantial V
time, was fingerprinted, photographed and :finally released
when her husband arranged a $250.00 bond.
The jury obviously accepted in its entirety the plaintiff's
version of the incident, because it awarded her $5,000.00 as
compensatory damages and $50,000.00 as punitive damages.
The defendant contends that there was insufficient evidence
to support either award.
I cannot agree that the evidence was insufficient to support
the jury's award of $5,000.00 for compensatory damages ;
however, a careful review of the evidence and law applicable
to such matters convinces me that the jury's award of $50,000.00 for punitive damage·s cannot be sustained.
Let me consider first the question of compenpage 71 )
satory damages. It is quite obvious that security
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officer Phlegar was the defendant's agent and employee and
that he was acting within the scope· of his employment at
the time of this incident. He was doing exactly what his employment called for him to do. (Transcript p.14):

Q: ''And your job on that day was to be alert for anyone
who would take articles from the store without paying :for.
them, is that right!
·
A: "Right.
Q : "And if you saw a person taking any articles out or .
who· you thought was taking any articles from the store
which had not been paid for, was it your responsibility- then
to apprehend that person and try to square the matter away,
if necessary institute prosecution against the person Y Is that
your responsibility!
A: "Yes, sir."
In the case of Tri-State Coach Corporation v. Walsh, 188
Va. 299, 307, the Supreme Court of Appeals of Virginia approved the following language from Volume 2 Mechem on
Agency (2d ed~) :
"In many cases, no bet•ter definition can be given than
the words themselves suggest. But, in general terms, it may
be said that an act is within the scope of employment if (1)
it be something fairly a~d ~tura:Uy inQ.i_gent_ tQ th~ QY~~ess,
alia (2) iiitl>e- done while the servant was engaged upon the
mas~er's b'USi.mfssand be~ done,- although mistakenly or illadVisedly~· -wi~h- a view to further the ~aste:r)l jp.terest, or
from some irilpiilse or emotion-which naturally grew out of
or was incident to tl}e attempt to perform the master's business, and did not arise wholly from some external, independent and personal motive on the part of the servant to do
the act upon his own account.''

/

From. the above it is obvious that the rosecution was set
on foot and p.r_Q(j~y,r.ed by . ~ -~9.:9_p_eratiQn_J)_~
sec:Ur~t_r_ ~ffi:~~rJhl.egar, while ac~g within the scope of ~s
empfo~ent, and also that the satd prosecution was fernn-:nated in a manner not unfavorable to the plaintiff. It is
understand~ble that the defendant's pleadings
page 72 ] did not deny agency on the part of Phlegar. The
plaintiff also had the burden of proving by a
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preponderance of the evidence that the prosecution was instituted without probable cause and that it was malicious.
Wiggs v. Farmer, 205 Va.149, 152.
·
The jury in this case was very carefully instructed (Instructions D-1 and D-3) that the plaintiff had the burden
of proving both the existence and concurrence of malice and
want of probable cause. alice may be inferred from the
WAnt of probable cause; there is s cient evidence in this
case to justify the jury's conclusion in this respect. Freezer
v. Miller, 163 Va. 180; Clinch.fielrl, Cool Corp. v. Ref!,d, 123
Va. 420.
While the amount of the compensatory damages awarded
by the jury bears no realistic relation to the actual out-of~
pocket expenses of the plaint·iff (out-of-pocket loss of the
plaintiff appears to be within the figure of $75.00), when the
essential elements of a cause of action for malicious prosecution have been established, the plaintiff is entitled to recover
not only his actual outlay and expenses, but to recover damages for the harm to his reputation normally resulting from
such an accusation, the distress which normally resl,l].ts from
such a proceeding, etc. In the case of Spitzer v. Clatterbuck,
202 Va. 1001, 1007, our Supreme Court of Appeals made the
following observation about compensatory damages in such
cases as this :
. ''Distress and harm to a person's reputation naturally
result from a malicious prosecution. Such damages are known
as general damages, are presumed in law, and no· special
proof of harm is required. The amount is left largely to the
discretion of the jury, ~ubject to a review when their discretion has been abused.''
At page 1008:
'' '. . . The ascertainment of the damages is largely· a
matter for the unbiased judgment of the jury, and a verdict
will not be. set aside as excessive unless the damages awarded
are so obViously disproportionate to the injury shown to
have been sustained as to warrant the belief that the jury
must have been influenced by passion or prejudice, or have
been misled by some mistaken view of the merits of the
case.... ' "
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Under the evidence in this case I cannot conclude as a matter
of law that the jury was influenced by passion or prejudice or
was misled in its award of compensatory damages.
page 73 ) At the conclusion of the plaintiff's evidence, and
again at the conclusion of all the evidence, defendant's counsel moved the court to strike the evidence of
the plaintiff insofar as the claim for punitive damages was
concerned. (Transcript p. 82 and pp. 99, 100). The court expressed doubt on both occasions as to whether there was suf:ficient evidence to support this claim, but finally gave the
usual punitive damage instruction (Instruction P-6) and
submitted this issue to the jury. A review of the Reporter's
transcript confirms the doubts which I expressed during trial
concerning this point.
Before the jury retired to consider its verdict, and at the
request of both parties, the court instructed the jury in the
following language concerning the form of the verdict:
''If from the evidence and the instructions of the court
you determine that the plaintiff should recover compensatory
damages, the form of your verdict should be, 'We the jury
find for the plaintiff in the amount of blank dollars, compensatory damages.' If you further find from the evidence
. that the defendant acted with actual malice or a design to
injure or oppress the plaintiff, as outlined in instruction P -6,
then you may also award punitive damages by adding to
the above form, 'and we find for the plaintiff blank dollars
punitive damages.' If, on the other hand, you conclude from
the evidence and the court's instructions that the defendant
should prevail, the form of your verdict is, 'We the jury
find for the defendant.' ''

(

There is ample authority for the proposition that in the
proper case a principal, including a corporation, may be held
liable not only for the compensatory damages occasioned by
the activities of the servant but may also be held responsible
/
for punitive damages. CUnchfield Coal Corporation v. Redd, V
123 Va. 420, 447; Evans v. Michaelson, 146 Va. 64; Virginia
Electric & Power Co. v. Wynne,149 Va. 882; UrvUed Construction Workers, etc. v. Laburnum, 194 Va. 872-decided under
the substantive law of Kentucky.
But it does not follow that such a recovery of punitive
damages is permitted in every case. In the case of Hogg v.

-------
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~nt, 145 Va. 175, 180, the Supreme Court of Appeals of
VIrginia approved the following language from the case of
Lake Shore Ry. Co. v. Prentice, 147 U. 8.101:

page 74 ]

''Exemplary or punitive damages, being
awarded, not by way of compensation to the
sufferer but by way of punishment to the offender, and as a
warning to others, can only be awarded against one who has
~rticipated in the offense. A principal, therefore, though, of
course, liable to make compensation for the injury done by
his agent·, within the scope of his employment, cannot he
/held for exemplary or punitive ~amages, mru:el}t..~feason of
wanfon, -oppressive or'-miilicious intent on the part of the

v

~t.''

-

-

·---·-

--~

... ----·-

At page 181 of the H ogg opinion the court stated:
''It must be considered as the settled law of this State
that punitive damages cannot be awarded against a master
or principal for the wrongful act of his servant or agent in
which he did not participate, a~d which he did not authorize
ot ratify.'r
-~--·-· . . ____ -- -~ -- ---· _._ ,. ._ . ~-~ ___. ... --

-

To the same effect see W. T .. GrOJWt Co. v. Owens, 149 Va.
906, 913; Jordan v. Melville Shoe Corp. 150 Va. 101; Sun Life
Assurance Co. v. Bailey, 101 Va. 443; N.~W. Ry. v. Lipscomb,
90 Va.137.
Our case, unlike V .E.P. Co. v. W ynme, supra, and many
of the other authorities cited by counsel for the plaintiff,
presents no factual situation where there has been a perversion of the criminal warrant by the agent to accomplish
some special purpose or benefit for the principal. Here
Phlegar had the plaintiff arrested because he said he saw
the plaintiff take the defendant's ·merchandise from ·the
premises without paying for it. The jury has decided under
the evidence that Phlegar had no probable cause for procuring the warrant and that his action in this respect was
malicious. For this action of Phlegar, committed in the course
of his employment, the defendant is liable for compensatory
damages.
But there can be no question that the facts as they were
understood by the defendant's store manager (Mr. Lem Dall)

24

Supreme Court of Appeals of Virginia

indicated that the plaintiff was g¢lty of petit larceny. This
is not the situation which existed in OUnchfield Coal Oorp.
v. Redd, supra. The transcript in this case is devoid of any
evidence that the defendant ''acted with actual malice or
design to injure or oppress the plaintiff.'' This was the ·
criterion for an award of punitive damages by the jury requested by the plaintiff in instruction P-6 and granted by the
court.
page 75 l
Quoting from the plaintiff's own testimony
(Transcript p. 76), when she insisted that she
was innocent:
''The manager said, 'I no say nothing. I no say you steal
The older man (referring to security officer Phlegar), the
police say you steal.' ''
Under the evidence in this case, I cannot conclude that the
d.afendant corporation participated in the wrongful act of its
security officer, Phlegar, or authorized, ratified or approved
his act in such a way_ as to make it liable to the plaintiff for
the $50,000.00 punitive damages awarded by the jury.
Counsel will prepare sketch of an order carrying out the
views expressed herein, entering judgment on the $5,000.00
compensatory .damage awarded the .plaintiff against the. defendant, setting aside the $50,000.00 punitive damages
awarded by the jury and properly noting the exceptions of
·
all parties.
With kindest personal regards and best wishes, I am
yours sincerely,
THOMAS M. JOHNSTON

Judge
TMJ:meg

page 76 ]

*

*

*

·*

*

JUDGMENT ORDER

· This day came the parties again by their attorneys and
the Court haVing maturely considered the motions of the

'
\
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·aJ:ant of Virginia,

defendant to set aside the verdict of the jury heretofore
returned herein oli. J: une 4, 1965, the said verdict being,
"The jury, finds for the plaintiff in the ·amount of : $5,
000.00 compensatory damages, $50,000.00 punitive damages,''
and the argument of counsel on June 25, 1965.
The Court has set forth its reasons for its rulings in a
letter to counsel bearing date of July 8, 1965, the contents of
which serves as its opinion in the matter and which is hereby made a part of the record in this case, and accordingly,
the Court doth:
1. Overrule the Motions of the defendant to set aside that
portion of the jury's verdict awarding compensatory damages, and it is ORDERED that the plaintiff, Raffaela D. Pigg,
recover of the defendant, Giant of Virginia, Incorporated,
the sum of $5·,000.00 compensatory damages in accordance
with the jury's verdict, with interest thereon from the 4th
day of June, 1965, the date said verdict was rendered, as
well as her costs in this behalf expended.
2. Sustain the Motions of the defendant to set aside that
portion of the jury's verdict awarding punitive damages
to the plaintiff, and it is ORDERED that that portion of
the jury's verdict awarding the plaintiff the sum of $50,000.00
punitive damages be and the same is hereby set aside and
judgment entered for the defendant·, Giant of Virginia, Incorporated, on the issue of punitive damages.
page 77 )
To which rulings and judgments of the Court in
entering judgment for the plaintiff as to the
compensatory damage portion of the jury's verdict, the
defendant doth object and note its exceptions, and to which
rulings and judgments of the Court in setting aside that portion of the jury's verdict as to the puniti:ve damages, the
plaintiff doth object and except, on the grounds that said
rulings and judgments of the Court as to the punitive damage portion of the jury's verdict are contrary to the law and
evidence.
Enter: 7-30-65
TMJ

*

*

*

*.. *
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page 79 J VIRGINIA:
In the Clerk's Office of the Circuit Court of the City of
Norfolk, on September 22nd, 1965.
.I, W. R. Hanckel, Clerk of the Circuit Court of the City of
Norfolk, do hereby certify that the foregoing original papers,
together with a true copy of all other orders, comprise the
complete record in the case of Raffaela D. Pigg, Plaintiff,
against Giant of Virginia, Inc., Defendant, lately pending in
said Court. I further certify that the same was not made
up and completed and delivered until the attorneys for all
parties had received due notice thereof in writirig and of the
intention of the parties to apply to the Supreme Court of
Appeals of Virginia for a writ of error and supersedeas to the
judgment herein.
I further certify that pursuant to Sections 8-465 and 8-477
of the Code of Virginia, t·hat said defendant, with Glenn R.
Johnson, as principal, and The Travelers Indemnity Company, as surety, entered into and acknowledged a suspending
and swpersedeas bond on August 30, 1965, in the penalty of
Ten Thousand ($10,000.00) dollars, the Clerk being satisfied
as to its sufficiency, with condition according to law as prescribed by said Sections 8-465 and 8-477.
TESTE: W. R. HANCKEL, CLERK OF
THE CIRCUIT COURT OF THE CITY OF
NORFOLK.
BY T. A. W. GRAY DEPUTY CLERK.

*
page 2 }

*

*

*

*

Mr. Harcourt: I would like to call, as an adverse witness, Mr. Oscar Phlegar.
Mr. Winston: We object to that. I would like to state my
ground to the Court. Mr. Phlegar is employed by the Giant
Food, Inc. as a security officer. He is an employee of the
store. He has no such advisory position with the store. He
is not an officer of the corporation.
He is not within the category of the witnesses who may
properly be called as an adverse witness.
The Court: Sustained.
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Mr. Harcourt: I except because I feel this is a special
officer who obtained the warrant as an officer for the defendant corporation.
The Court: He is not a defendant in the suit and he is not
in a managerial capacity with the corporation.
Mr. Harcourt: Exception.
The Court: But you may call him. Do you wish to call
him at this time f
Mr. Harcourt: I call him.
Mr. Winston: Do I understand he is to be called as Mr.
Harcourt's witness f
page 3 )
The Court : He is to be called as a witness in
· this case. Mr. Harcourt may call him. In other
words, you may not cross-examine him.
Mr. Harcourt: Unless he proves adverse.
The Court: We will have to see about that.
OSCAR S. PHLEGAR,
a witness called by Counsel for the Plaintiff, having been
first duly sworn, was called to the witness stand, and upon
being examined, testified as follows:
DIRECT EXAMINATION
By Mr. Harcourt:
Q. State your name, sir.
A. Oscar H. Phlegar.
Q. Are you empl~ed by the Giant• Food of Virginia 7
A. Giant Food, Inc.
·
Q. And you work at the Giant Food store at Southern
Shopping Center!
A.. Yes, sir, I do.
Q. Mr. Phlegar, I show you a certified copy of a warrant
and ask you is that a copy of the warrant which you swore
out against the plaintiff, Mrs. Pigg7
A. For petit larceny.
page 4 ]
Q. Is this the warrant -you swore out, charging her with petit larceny!
A. It looks like it.

28

Supreme Court .of Appeals of Virginia
OsCM 8. Ph:tegar

Mr. Harcourt: Your Honor, I offer this in evidence as
''Plaintiff's ·Exhibit 1. '' ·
The Court: Received and marked. "P-1."

By Mr. Harcourt:
Q. Directing your attention to this warrant, "Plaintiff's
Exhibit 1, '' Mr. Phlegar, it says that you made an oath
before Mr. Percy D. Hines, the Justice of the Peace of the
City of Norfolk, does it notY
A. Yes, sir.
Q. You raised your right hand and swore, did you notf
A. 1res, sir.
·
Q. That this lady had committed petit larceny!
A. Yes, sir.
Q. And that the value of these articles was $4.55 7
A. Yes, sir.
Q. And that included four articles you swore she stole,
is that correct Y
page 5 }
A. She had three items that were in the bag.
Mr. Harcourt: He is not responsive to the question, Your
Honor.
The Court: Suppose you answer the question first and you
can explain it after you answer it.
I

By Mr. Harcourt:
Q. Did you charge her with stealing four items of merchandise from that store!
A. Yes, sir.
Q.· Now, if you wish, you may explain that.
A. She had three items in the bag.
Q. The three items in the bag, did you see her take those
three items from the store!
A. No, sir.
Q. Do you know if . those items belong to the store 7
A. Yes, sir.
Q. How do you know!
.:A. The code. number.
Q. What was the code number!
A. Well, it could be C or D.
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Q. What was the code number for the three items in the
store, sirf
A. Just like I said, they have different letters.
page 6 ]
Q. What was the code item for the three articles in the bag, Mr. PhlegarY

The Court: The question is, sir, if you know, say so, and
if you don't remember, say you don't remember.
A. No, sir.
By Mr. Harcourt:
Q. You don't remember Y Did you try to get her to sign
a· release to the storeY
A. Yes, sir.
Q. Is this the release that you prepared for her, a copy
of itt
A. Yes, sir.
Q. Did she sign that t
A. No, sir.
·
Q. She refused to sign it, didn't she t
A. Yes, sir.
Mr. Harcourt: I offer this in evidence as "Plaintiff's
Exhibit 2. ''
The Court: ''Plaintiff's Exhibit 2.''
By Mr. Harcourt:
· Q. Mr. Phlegar, did you see Mrs. Pigg come into the
storeY
A. Beg pardon Y
Q. Did you see the lady come into the storeY
page 7 ]
A. No, sir, I did not.
·
Q. Where did you :first see her Y
A. I first seen her behind the meat counter when she was
coming down the drug aisle.
Q. Was there anybody with her!
A. Yes, sir.
Q. Who was with her!
A. Two little children, I think it W:~·

·
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Oscar S. Phlegar
Q. Are you sure of that, sir t
A. Yes, sir.
Q. Have you not previously testified thatMr. Winston: If Your Honor please, if t·here is going
to be a contradiction of this witness, there has to be a foundation laid. I want to alert counsel to that procedure.
The Court: It is perfect·ly true that inasmuch as this man
is not an officer of the corporation, the Court has held that
he would not originally be called as an adverse witness. I
don't lmow whether this is an effort to contradict him because
of something previously said or not.
If you have reason to believe, if you gentlemen
page 8 ] contest the fact that he has made a statement,
some previous statement Mr. Harcourt: Yes, sir.
By Mr. Harcourt:
Q. I ask you, sir, in answer to my question that was asked
of you when this deposition was taken on April 8, 1965, the
question is, ''Did not her husband and her children try to
tell you about them buying this merchandise· this morning f''
Do you recall your answer to that question, sir Y
A. What was that, sir f
Q. Did not her husband and her children try to tell you
about them buying this merchandise that morning! Do you
remember the question f
A. On the 3rd day of April f
Q. Yes. Do you remember your answer to that question,
sir!
The Court: Mr. Harcourt, this gentleman is obviously
hard of hearing. I think you ought to speak up louder so he
can hear exactly what you are saying.
By MT. Harcourt:
Q. Do you remember your answer to that question, sir?
A. What was that!
page 9 ]
Q. ''Did not her husband and her children try
to tell you about them buying this merchandise
that morning!'' Your answer was, ''They wasn't in there,

\i
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sir. Nobody but just her.''
A. That's all, just her.
Q. You have now testified that she was with her two
children. Now, was she alone or was she with two children f
A. She was with two children at the time, but when she
was back in the office, one of them went on out in the car and
the other one stayed in and then he went out.
Q. Now, then, where was her pocketbook!
A. Her pocketbook f
Q. Yes.
A. What do you mean, sir Y
Q. When she came into the store and you saw her.
A. When she came into the store, her pocketbook was in
the basket when she came into the store.
Q. What kind of pocketbook was it!
The Court: Specify exactly when you are referring to when
you ask the question about where the pocketbook was.
By Mr. Harcourt:
Q. Before you had her arrested, she had come
page 10 ] in the store momentarily before then f She· A. She had come in the store before, yes, sir.
Q. Did she have a pocketbook!
A. I don'tknowwhen she cam~ in the store.
Q. Did she have a pocketbook when you arrested her 7
A. Yes, sir.
Q. What kind of pocketbook was it!
A. It was a black pocketbook.
Q. Large, small, medium T
A. Large.
Q. Now, then, did she take anything out of the pocketbook!
A. The only thing she took out was a paper bag.
Q. When did she take out the paper bagt
A. The merchandise was in the paper bag.
Q. When did she take out the paper bag!
A. When she was inside the store.
Q. At the checkout counter!
A. No.
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Oscar 8. Phkgar
The Court: Can you hear what he is asking you Y
A. Yes, sir, but he is asking me The Court: The question is, ''When did she
page 11 ]
take out the paper bag!''
.A. She-, the paper bag, she had in her basket.
By Mr. Harcourt:
Q. In the basket or in the pocketbook!
A.. She had the paper bag in the basket.
Q. And you say now she took the paper bag and put it in
her pocketbook!
· A. ·She had the paper bag in the basket and when she went
around the drug counter I was behind the meat counter
when she w~s at the drug counter and she picked up a tube
of toothpaste.
Q. What else did she buy!
A. She bought three other items.
Q. What were the three other items she nought'
A: Potatoes I know was one, and I don't remember what
the other two was. I don't· know whether it was onions or
oranges, but potatoes I know she got.
Q. What· gave you the idea she bought some oranges or
onions!
A. Because they were in the basket.
Q. You are sure there were onions and
page 12 ] oranges in the basket f
A. I say the potatoes and I know she had the other two items.
·The Court: You are ·not permitted to cross-examine this
witness. Because of a previous contradiction I permitted you
to go into this but you are not permitted to cross-examine
the witness at ·this stage.
By Mr. Harcourt: .
Q. On April 8th the question was asked of you, "What
was in the shopping cartt" Your answer, "I think it was
a bag of potatoes. What the other items was, I don't know."
Is that correct!
A. Yes, sir.
Q. So you don't know what she had in her bag!

~·
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A. Well, I know it was potatoes.
Q. All you know was potat()es T
A. Yes.
Q. You don't know anything about the onions or oranges, _
is that right, sir T
A. That's right.
Q. She tried to tell yon, did she not, that she didn't steal
·
these articles t
page 13 ]
A. Beg pardon Y
Q. Did she tell you, ''Me no steal, me no steal.''
A. I don't know if that question is fair or not. I couldn't
understand her language.
Q. You cou1dn 't understand her language T
A. No.
Q. Did you try to understand her, sir Y
A. I tried to, yes, sir.
Q. But you don't recall the words, ''Me no steal, me no
steal!''
A. No.
Q. The testimony that you have given here this morning,
is that the same testimony that you gave on April 4, 1964 T
Mr. Winston: Your Honor, I mlist object to this. If he
wants to contradict him, he has got to be specific.
The Court: Objection sustained.
Mr. Harcourt: That's all I have right now.
The Court: Do you wish to· ask anything at this time,
Mr. Winston T
Mr. Winston: Yes, sir.

By Mr. Winston:
.
Q. Mr. Phlegar, on April 3, 1964, you were
employed as a detective and located in the Giant
store at the Southern Shopping Center in Norfolk T
A. Correct.
·
Q. And your job on that day was to be alert for anyone
who wou1d take articles from the store without paymg for
them, is that right t
page 14 ]_
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A. Right.
Q. And if you saw a person taking any articles out or
who you thought was taking any article's from the store which
had not been paid for, was it your responsibility .then to
apprehend that person and to try to square the matter away,
if necessary institute prosecut·ion against the person YIs that
your responsibility!
A. Yes, sir.
Q. And in your activities with Mrs. Pigg The Court: I won't let you lead the witness, either, in
spite of the fact that you have him, theoretically, on crossexamination, in spite of the fact he is your employee.
Mr. Winston: I take exception, Your Honor.
page 15 ] That was my reason for leading. I take exception
·
to the Court's ruling.
The Court: Go ahead.
By Mr. Winston:
Q. Mr. Phlega.r, when did you first notice the lady, whom
you later found to be Mrs. Pigg, in the store on the day of
this incident! Where was she located, in other words Y
A. I was behind the meat counter and I happened to see
the lady coming down by the drug counter there.
Q. The lady that you saw at that time, is that the lady
sitting here to Mr. Harcourt's left this .morning?
A. Yes.
Q. And she is the lady whom you later found to be named
Mrs. Piggt
A. Yes.
Q. Did you know her before that timet
A. No, sir.
Q. Had you ever seen her, to your knowledge t
A. No, I had not.
Q. And what did you notice about her that brought her to
your attention over any other customer in the storeY
A. Well, when she got the Colg'~te Toothpaste.
page 16 ]
Q. Where did she get the Colgate Toothpaste
from that you speak ofY
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A. Beg pardon Y
Q. Where d~d she get the Colgate Toothpaste!
Mr. Harcourt: I have a motion I wish to make at this
time concerning this line of testimony in the absence of the
jury, Your Honor.
The Court: Members of the jury, step in the jury room
a moment, please.
(Jurors retire to jury room.)
Mr. Harcourt: I object to any further testimony or evidence on the part of the defendant concerning concealment
because their probable cause plea concerns concealment only.
She was not charged with concealment but charged with
larceny, and as such, they have not denied it in the answer
of grounds of defense as to the larceny.
They have not claimed a plea of probable cause for the
larceny which she was charged with. She was not charged
under the shoplifting statute.
You will note t.Jle plea of probable cause in the
page 17 J
answer and grounds of defense says, ''Wilful
concealment of goods and merchandise.'' They did not say
''Committed larceny,'' and they are bound by the evidence
in their reply to their defense of concealment, and this is a
charge of malicious prosecution for the crime of larceny, and
as such, the evidence is not admissible.
The Court : The question is whether there was probable
cause for the warrant sworn out; the facts surrounding the
swearing out of the warrant are certainly the facts which this
witness proceeded on when he swore out the warrant,_ which
are properly admissible.
Mr. Harcourt: They have claimed concealment, Your
Honor, as their plea of probable cause.
The Court : Overruled. Note your exception.
Mr. Harcourt: By their own motion they have admitted,
under the doctrine of estopp·el, they have asked for proof
of payment, of receipt of payment, in this
page 18 ) receipt of payment in this action which was
tendered to them by consent order of the Court
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to the defendant showing payment of all the articles of merchandise in question.
By that they admitted she had paid for the articles in
question.
The Court: The question of guilt or innocence is here;
the litigation would have to have been terminated in a manner not unfavorable to her, but evidence of guilt or innocence
is always open insofar as the trial of malicious prosecution
is concerned.
Certainly the incidents of the facts on which this man
based his actions are for the jury to determine whether under these circumstances this man had reasonable cause to
think that the warrant should be sworn out.
I will overrule your motion. Note your exception. Bring
the jury in.
(Jurors return to court room.)
By Mr. Winston:
Q. Mr. Phlegar, I believe the last question
page 19 ) to you had to do with what you .noticed about
this tube of toothpaste that you spoke of, arid
what .I want to find out from you is where she got the tube
of toothpaste, if. you know.
·
A. She got it off the drug counter.
Q. That is in the storeY
A. In the store.
Q. What did you observe her to ~o with the tube of toothpaste what she got off of the drug counter!
A. She come down the corner of the aisle there - am I
talking loud enough Y

The CoJirt: Ynu are talking loud enough for me, hqt I
don't know that the jury is hearing.
Juror: We can't quite hear hiin.
By Mr. Winston:
.
Q. Speak in the mike ~o the jury can he~.
A. She come down the aisle there and she put the toothpaste in a paper bag she had in the basket.

"r
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Q. When you say ''the basket,'' are you referring to the
cartT Is that what you meant
A. Yes, sir.
Q. And where was this bag when ·you first
page 20 J noticed itT Was it in the poeketbook or the cart
itselft
"
A. In the cart.
Q. What did she do with the tube of toothpaste in relation
to the bagt
A. She put it in the bag.
Q. What did she do with the bag!
A. The bag was in the cart and she went on down the
aisle and she sealed it up.
Q. Sealed up what, sir T
A. The bag that she put the toothpaste in. She sealed it
~·

'

.

Q. Where did she put the bag after she sealed it up ·as

you have described t
A. Well, she went on down the aisle and she went to the
checkout.
Q. Did you stay in the back of the store or did you go up
to the front T
A. No. I went right up to the front.
Q. For what period of time did you keep her in your
vision!
A. I was right behind her. I was right up there where I
could see her and then when she got over to the checkout
counter, she put her groceries -·there was an-·
page 21 J other customer in front of her, so ·she put all
her merchandise which she had in the basket,
she put it up on the counter and after she got it all on the
counter then she got her pocketbook and opened it up and
she put this bag and the merchandise in her pocketbook.
Q. The bag that you. say she put in her pocketbook was
that the same bag she put the toothpaste in T
A. Yes, sir; yes, sir.
Q. Did you watch her go through the· checkout stand t
A. Yes_, sir.
The Court: Mr. Winston, you ·a.re leading.
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Mr. Wins_ton: I'm sorry, Your Honor. I don't mean to.
Q. Mr. Phlegar, did you observe whether she paid or did
not pay for the contents of the paper bag!
A. No, sir, she did not pay for that.
Q. Did you observe whether she paid for the other articles,
the ones she put up on the counter Y
A. Yes, sir.
Q. Did she open the bag as she stood at the checkout
counter!
A. No, sir.
Q. And what did she do with the bag as she
page 22 ] went past the checkout counter towards the
front of the storeY
A. She went on out the door with the merchandise she paid
for, and when she got to the sidewalk, of course, t·hat is
when I walked up to her and asked her if she didn't have
some merchandise in her pocketbook that she hadn't ever
paid for.
Q. Did you at that time -well, what did you ask her at
that timef
A. ''Let's go back into the office.''
Q. And did she agree to go with you Y
A. Yes, sir.
Q. Where did you go with Mrs. Pigg at that time Y
A. Back in the back little office where I have my place.
Q. Did you at that point examine the bag that she had
put in her pocketbook Y
A. Yes, sir. I asked her to let me have the bag and she
let me have the pocketbook.
Q. Did she give you the bag!
A. Yes.
Q. What did you do with itt
A. Took it.
Q. What did you do with it f
page 23 ]
A. Took the merchandise out of the bag, put
it on the table.
Q. Did you open it f
A. Yes, sir.
Q. What did you find inside f

---·---
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A. It was Old Spice Shaving Lotion. Two cans of Alberto
V0-5 Hair Spray and the Colgate Toothpaste.
Q. Did you have any conversation with her 7 That is, did
she make any comments to you about what she intended to
· do with those articles t
Mr. Harcourt: Objection. He is leading the witness.
The Court: Mr. Winston, I will sustain the objection to
the question.
By Mr. Winston:
Q. What was the conversation you had with her after
you took the articles out of the bag and put them on the
tablet
Mr. Harcourt: Objection again. Still a leading question.
The Court: The question is, "What, if any, conversation
did you have with bert" .Sustain the objection.
page 24 ]

By Mr. Winston:
Q. What was the conversation you had with
Mrs. Pigg at that pointY

The Court: Sustain the objection.
Mr. Winston: I'm sorry. I thought you said it was pe-rmissible in the form it was stated.
The Court : Ask the question again.
By

Mr~

Winston:
Q. What did Mrs. Pigg state to you at that time with
regard to the articles 7

Mr. Harcourt: He is still leading the witness.
The Court: The question is, ''What, if anything, did Mrs.
Pigg say or what conversation, if any, did you have with
her Y'' I sustain the objection.
By Mr. ·w~ston:
Q. What, if any, conversation did you have with Mrs.
Pigg at that timet
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A. Well, she wanted to pay for it. She got her money out
and put it on the table there. She wanted to pay for the
merchandise.
Q. And what merchandise did she say she wanted to pay
for!
,
A. She put all the money out there, $4.55.
page 25 ] She wanted to pay for it all.
Q. What transpired after she paid this over
to you, sirY
Mr. Harcourt: I object, Your Honor. He is still leading the
witness.
The Court: Overruled.
By Mr. Winston:
Q. Go ahead.
A. Well, she said she wanted to pay for it. She didn't kn~w
what made her do that. She wanted to pay for the merchandise.
Q. Did you have any further conversation with her at that
time regarding the articles Y
A. No, sir, I did not.
Q. And what was the next step that you took, sir!
A. Well, she wanted to see the manager. I went up and
got the manager and he came back there and toalked to her.
Q. Did she make any Btatement to the manager in your
presence with regard to the articles t
A. Y.es, she did, but I couldn't understand what she said.
Q. Tell us what you understood if you understood any of
it. What was the next step you took Y
A. Beg pardon Y
-page 26 ]
Q. What was the next thing that you did with
regard to the matterY
A. I heard him say that- I was to call the police; I heard
the manager say.
0

Mr. Harcourt: Objection _to what the manger said.
By Mr. Winston:
Q. Only what Mrs. Pigg said. What steps did you take after
examining these articles and talking with Mrs. Pigg with
reference to getting out a warrant or whatever you did t
A. Woell, I didn't do much talking to her because I couldn't
understand what she was talking about.
0

.:
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I turned it ove;r to the manager and let the manager talk
to her.
.
Q. Did you at any time execute a warrant having to do with
these articles Y
A. Yes, sir. I am the one that executed the warrant.
Q. That is the warrap.t that was shown you a little earlier
by Mr. Harcourt Y
A. Yes, sir.
Mr. Winston: That's all we have.

page

~7

]

REDffiECT EXAMINATION

By Mr. Harcourt:
Q. Mr. Phlegar, you told me, I believe, that you couldn't
understand this lady, is that correct, when you talked to hert
A. Yes, sir.
Q. Yet you could understand her when she made the alleged
statement that she wanted to pay for it Y
·
A. I could hear some of the words she said; some I oouldn 't.
Q. How many of the words could -you hear!
A. I heard her say she wanted to pay for the merchandise.
Q. But you didn't hear the words, ''Me no steal Y''
A. No, I did not.
·
Q. Those were the words you didn't understand Y
A. No, sir.
Q. You are not saying she didn't say it f
A. I don't know if she said it, but I didn't. hear it.
Q. She could have said it Y
A. She could have but !-didn't hear her.
page 28 ]
Q. You are contending you arrested her because
she didn't pay for the articles at the time ~e
went out of the store, is that right Y
A. She didn't pay for the one item.
Q. But you are not saying she didn't pay for t-hem at a
previous visit to the storeY
A. No.
Q. She could have paid for them at a previous visit, right!
A. I guess she could.
Q. Did she try to tell you that Y
A. She said she had the slip.
~- Did you ask her for it·!
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A. She said she didn't have it on her.
Q. But you didn't go out to the car to find the slip; did
you!
A. No, sir, I did not.
Q. You didn't go out to the car to ask her husband about a
slip, did yout
A. No, sir.
Q. She did tell you she had the slip to pay for these articles f
A. She said she had the slip out in the car.
Q. All right.
The Court: Do you want the witness to
page 29 ] stay in or go out t
Mr. Winston : I would rather have him go out,
Y?our Honor.
(Witness leaves court room.)
RAFAEL WILLIAM PIGG,
a witness called by Counsel for the Plaintiff, having been first
duly sworn, was called to the witness stand, and upon being
examined, testified as follows:
DffiECT EXAMINATION
By Mr. Harcourt:
Q. Give me your name, please.
A. Rafael .William Pii8'.
Q. Your name is the Italian name for Ralph, is that correct!
A. Yes.
Q. So may I call you Ralph!
A. Yes.
Q.. How old are you T
A. Ten.
Q. What grade in school are you in!
A. 5th.
Q. Do you go to Sunday School or church Y
A. Yes.
Q. What church do you go toT
page 30 ]
A. Catholic.
Q. Do you know what it is to tell the trut·h t
A. Yes, sir.
Q. Do you know what happens if you don't tell the truth!

/
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A. Yes, sir.
Q. What happens!
A. A sin is put on your soul.
Mr. Harcourt: Your Honor, I ask -the Court to declare this
boy as a competent witness.
The Court: Very well. Proceed.
By Mr. Harcourt:
Q. Is this lady your mother Y
A. Yes, sir.
Q. Ralph, sometime last year The Court: This witness was sworn earlier 7
Mr. Harcourt: Yes, sir.
Q. You did take the oath with your mother and the rest of
them, did yon not, Ralph Y
A. Yes, sir.
Q. In April of last year, did you and your mother and father
and your brother take a trip!
A. Yes.
page 31 }
Q. Where were you Y
A. We came from Florida.
Q. Where were you going!
A. Going to New York.
Q. Did yon stop in Norfolk 7
A. Yes, sir.
Q. Did yon shop at any places 7
A. Yes, sir.
Q. Where did yon goY
A. To the Giant Super Market.
Q. Did yon go alone T
A. No, sir.
Q. Who was with yon 1
A. My mother.
Q. All right. How many times did you visit this Giant Super
Market!
A. Twice.
Q. Do yon know what time of day it wasT Let me ask you
the question this way. Now, noontime is lunch.
A. Yes, sir.
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Q. Was it before or after lunch Y
A. After.
.Q. Now, do you know what time supper is usually

held!
A. Yes, sir.
Q. Was it near supper or after supper f
.A. The first time or second time f
Q. The first time.
A. The first time, after Junch.
Q. And before suppert
A. Yes~ air.
Q. Now, then, you went with your mother to the store, is
that right!
A. Yes, sir.
Q. Did she buy anything!
A. Yes, sir.
Q. What did she buyt
A. A tube of toothpaste, two cans of hair spray, and after
shaving lotion.
..
Q. Did she buy anything else that first time!
A. No, sir.
Q. Did she pay for itT
A. Yes, sir. .
Q. Did you see her pay for itf
A. Yes.
·

page 32 ]

The Court: Y10u understand, son, you can only tell what
you say. What somebody else told you won't be admissible.
Just tell what you saw.
By Mr. Harcourt:
Q. Did you see her pay for the merchandise Y
Yes, air.
And you were with hert
Yes.
You left the store, is that right T
Yes.

page 33 ]
A.
Q.
A.
Q.
A.
•

4

.. ,

The Court: Don't lead him.
By_ Mr. Harcourt:
Q. Where did you go -if you went any place afterwards T
A. We went to my aunt's bouse to give her the stuff that

-
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she bought and then she wasn't there so we went riding
around and went back to the Giant Super Market.
Q. You went back to the Giant Super Market t
A. Yes.
Q. What did you do, · if anything, then Y
A. Well, I wanted some oranges and my mother went there
to buy them for me .
.Q. Did she buy the oranges t
A. Yes, sir.
Q. What else, if anything, did she buyY
A. Onions and potatoes.
Q. Did she have anything with her?
A. Yes, sir.
Q. What did she have!
page 34 )
: A. The stuff she bought the first time.
Q. Where was it f
A. In her pocketbook.
Q. Do you know what kind of pocketbook it was?
A. Yes, sir.
.Q. What kind 1
A. It was a plastic one with flowers on it.
Q. Is that the pocketbook there f
A. Yes, sir.
Q. Now, then, you were with her the second timet
A. Yes, sir.
Q. Did you buy any toothpaste the second time f
A. No, sir.
Q. Did she -take ~y tooth paste off the shelft
The Court: This is yo~r witness, Mr. Harcourt. Don't lead
him. Ask him, what, if anything, she did.
By Mr. Harcourt:
Q. What, if anything, did she buy other than the potatoes
and the other articles you said!
A. She went to the counter and she opened up
page 35 ] her· p~se and her purse with the change in it was
in the bottom so she took the bag out, paid f~~ the
stuff and put the bag back and went out.
.Q. 'You saw this f
· ·
A. Yes, sir.·
Q. Where was the cashier when she did this t The lady she
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paid for the things Y
A. I think she was about twenty feet from the door.
Q. When your mother took the stuff out of the pocketbookY
A. The cashier was right in front of her.
Q. Was there anybody nearby?
A. Yes, sir.
Q. Whot
A. An old man and some people behind her.
Q. What, if anything, happened to your mother after she
paid for it and left the store t
A. A man -came out and showed her a badge and told her· to
go inside the store.
Q. Is that all you know about this case t
A. Yes, sir.
Q. Answer that gentleman there.

CROSS EXAMINATION
By Mr. Winston:
Q. When you left the store with your mother
the first time, which you say was after lunch, did
you go home with her, that is, to your aunt's horneT
A. Yes, sir.
Q. Do you know where your aunt lives; what section of
this city she lives in!
A. Yes, sir.
.Q. Is it close by the store or some distance away from itf
A. Some distance away.
Q. Do you have to cross any water to get to your aunt's
home!
A. Yes, sir.
Q. And did you go then from the store - this is the first
t·ime - did you go from the store with your mother to your
aunt's home and stay there awhile then 7
A. No, sir.
Q. How did you get from the store to your .aunt's home7
By automobile!
A. Yes, sir.
Q. Whose car was itt Your mother's cart
A. Yes, sir.
.
Q. Did she drive or did somebody elset
page 36 )

Giant of Virginia, Incorporated v. Raffaela D. Pigg 47
Raffaela D. Pigg v. Giant of Virginia, Incorporated
Rafael WilUam, Pigg

A. Somebody else.
Q. Who else drove!
A. My father.
Q. Did he go in the store with you the first time 7
A. No, sir.
Q. Now, can you tell me some idea of how long you stayed
at your aunt's home before you went back to the store the
second time Y
A. About five or ten minutes.
Q. You stayed there just that length of time and got back
in the car and went back to the store again 7
A. No, sir.
Q. Where did you go then from your aunt's homeY
A. We went riding around.
Q. WhatT
A. Riding around.
Q. In the same car f
A. Yes, sir.
Q. Was your father still driving!
A. Yes, sir.
Q. And did you keep on riding around until you finally went
back to the Giant Store the second timet
page 38 J
A. Yes, sir.
Q. Can you give me some idea how long you
rode around in the carY
A. About four or five hours.
Q. Did you stop any place or just ride t
A. We stopped at some places. We stopped to get gas and
we stopped at the amusement park.
Q. Was that at Ocean View, the Ocean View Amusement
Parkf
A. Yes, sir.
Q. Do you know the name of itt Was it down by the water!
A. Yes, sir.
Q. Then you went back by the store a second time J
A. Yes, sir.
Q. Do you recall at about what time· of day it was when you
went back the second time f
A. Between 4 :00 and 6 :00 o'clock; somewhere around there;
between 4 :00 and 6 :00.
Q. Did you go in the store a second time with your mother!
A. Yes, sir.
page 37 J

48

Supreme. Court of Appeals of Virginia
James W. Pigg

Q. And did your father stay outside in the
automobile T
page 39 )
A. Yes, sir.
Q. And where did your mother have this bag
that you say contained the articles that she purchased earlier Y
That is, when she went back in the store the second timeT
A. In her purse.
_ Q. Had she had them in her purse, so far as you know, ever
since she left the storeY
- A. Yes.
Q. Do you r~call her taking them out and leaving them, for
any reason, over at your aunt's house Y
A.. Yes.
Q. I am not sure you understood me. Did she take them
out of her purse when she went over to your aunt's house
after the first visit to the storeY
A. No, sir.
"
Q. Did she keep them in her purse then the whole timeT
A. Yes, sir.
Q. And it was while you were in the store the second time
that she bought these oranges, and I think you said some
potatoes, which she then paid for at the counter, is that right!
A. Yes, sir.
·
Q. Do you know what kind- of toothpaste this
page 40 ] was she had bought the first time Y
· A. Yes, sir.
Q. What was itY
A. Colgate.
- Q. Do you recall the color of the boxY
A. Yes, sir.
Q. What was the color!
A. Red and white.
Q. All right. Thank you.
JAMES W. PIGG,
a witnes13 called by Counsel for the Pl~tiff, having been
first duly sworn, was called to the wit•ness stand, and upon
being examined,. testified as follows:
DIRECT EXAMINATION
By Mr. Harcourt:
Q. State your name, sir.
A. James W. Pigg.

---------
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Q. Where do you live t
A. 135 Biscayne Street, Miami Beach, Florida.
Q. What is your occupation!
_A. I own and operat~ a hotel.
Q. Does your wife own and operate the hotel
with youf
A. Yes, sir.
page 41 1
Q. Is this your wifet (Indicating Mrs. Pigg)
A. Yes, sir.
Q. Mr. Pigg, on April 3, 1964, were you in the City of
Norfolk!
A. Yes, sir.
Q. Who was with you, if anybody!
A. My wife and two sons.
Q. Where were you going!
A. We were going to New Y'Ork.
Q. What stops, if any, did you make in the City of Norfolk!
A. What stops did we make inNorfolkf
·
Q. Yes, sir.
A~ Well, we stopped in the Southern Shopping Center.
Q. For what .purpose f
·
A. To buy some presents for my sister-in-law and brotherin-law.
·
Q. · Did you buy anyt
A. No, sir.
Q. Who made the purchase f
A. My wife .
.Q• Do you recall what she purchased f
A. Hair spray, two cans, and toothpaste, and
page 42 1 a box of Old Spice.
..
·
Q. Now, then, did you see these articles, sirt
A. Yes, sir, I did.
· Q. Can you tell me where your wife had these articles t
A. She had them in her pocketbook.
. .Q. How did you know that 7
A. I saw her put them in there.
.
Q. After she made this purchase, what, if anything, did you
and your family do Y
A. We went out to where my sis~er-in-law lives and they
wasn't at home. Then we came back m the Southern Sh:opping
·
Center again to buy some food.
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Q. What happened, if anything, the second time at the Giant
Food StoreY
A. She bought some stuff and this fellow arrested her. Said
she was stealing.
Q. Did you see her being arrested yourself 1
A. No, sir.
·
Q. You were not in the store the second time with her, is
that correct!
A. No, sir.
Q. From whom did you receive the information that your
wife was arrested!
page 43 ]
A. From two city policemen.
Q. Did you try to contact your wife in this regard7
A. Yes, sir, I did.
Q. Were you able to contact her and discuss this with her!
A. No, sir.
I

Mr. Winston: I think this is immaterial. Certainly it is not
relevant to the issues we are here concerned with.
The Court: I am going to sustain the objection. Insofar as
the leading question is concerned, Mr. Harcourt, you have
gone far enough. Don't lead this witness.
As to materiality, you have some reason that you think this
is material Y
Mr. Harcourt: Yes, sir.
The Court: Go ahead at this time.
By Mr. Harcourt:
Q. Were you informed as to what the charge was against
her!
.
. A. Not exactly, no, sir.
Q. All you were informed was that she was arrested!
A. Yes, sir.
page 44 )
Q. I show you a piece. of cash register tape and
ask you, sir, can you identify that!
A. Yes, sir.
Q. What is that date on it!
A. April 3rd.
Q. Have you seen that before t
A. Yes, sir.
Q. Where have you seen it before!
A. We gave it to you last year.
.Q. You gave it to me last year.

~--
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Mr. Harcourt: We offer this in evidence, Your Honor.
Mr. Winston: Object. I think that would obviously have
to be identified by the Plaintiff.
The Court: Sustained. '' P-3'' for identification, refused at
this time.
By Mr. Harcourt:
Q. I show you a cash register receipt dated June 3rd and
ask you if you can identify that T
A. Yes, sir.
Q. Can you tell me how you can identify itT
A. By the number.
Q. Which number!
A. This one here.
page 45 ]
Q. What do the numbers mean to you f
A. It is the same number I gave you.
Q. Where did you get that, sirt
A. I purchased it.
Q. You got this slip from where t
A. Yes, sir.
Q. Where at!
A. Giant Food -Shopping Center.
Q. And what did you purchase?
A. Two cans of hair spray, a box of Old Spioo, and a
tube of toothpaste.
Q. What were the charges, including taxes T
A. $4.36.
Mr. Harcourt: I offer this.
Mr. Winston: Object. I don't know what the line of questioning was going to develop. We object to the line of questioning and the exhibit.
The Court: Was it purchased yesterday!
Mr. Winston: Yes, sir; a year and a half after this incident
occurred.
The Court: I will mark it '' P -4, '' refused.
Members of the jury, suppose you step in the jury room. We
will take a ten-minute recess at this time.
page 46 ]

(Jurors retJre to jury room.)
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Mr. Harcourt: Your Honor,.I The Courf: Suppose we develop. what the materiality of
this is, if anything. You may question the witness and this
is in the absence of the jury. Mr. Winston, you may make your
comments at the end.
By Mr. Harcourt:
Q. You purchased two cans of hair spray, Mr. PiggY
A. Yes, sir.
Q. You purchased a tube of Colgate Toothpaste Y
A. Yes, sir.
Mr. Winston: I don't want him leading the witness.
The Court: You are leadiD.g.
Mr. Harcourt: He already said that..
· The Court: Don't go over it again then.
By Mr. Harcourt:
Q. This is what you purchased f
A. Yes, sir.
Q. These four items Y
A. Yes, sir.
The Court: This was your purchas·e yesterday, June 3,.
1965!
A. Yes, sir.
page 47 ]
The Court: What is the materiality of this,
Mr. Harcourt Y
Mr. Harcourt: No change in prices between April 3, 1964
and June 3, 1965, to show the warrant charges $4.55.
The Court: $4.55; the warrant charges petit larceny. Does
it make any·difference whether it is $4.27·or $4.75! ·
Mr. Harcourt: It makes a great deal of difference. The only
testimony so far is that she allegedly took a tube of toothpaste, fifty-five cents, which she purchased for fifty-five cents.·
I will show by the receipt this is what she paid for it and
this is the receipt for it.
The Court:- You can ask this witness anything he knows
about the price of the toothpaste, what it is today and what
it was then, but I can't see the materiality of this particular
step, and I sustain the objection to it and refuse it.
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I take it is still objected tot
Mr. Winston: Yes, Your Honor.
page 48 1
Mr. Harcourt : Object to the ruling of the
Court.
(Brief recess.)
Mr. Harcourt: Answer Mr. Winston, Mr. Pigg.
CROSS EXAMINATION

By Mr. Winston:
Q. Mr. Pigg, as I understand it, on April 3, 1964, you and
your wife and your children were residents of Miami Beach,
Florida!
A. No, sir.
Q. Did you have a home there or business there Y
A. No, sir.
Q. Where was your home, sirf
A. In New York.
Q. And you were en route from Miami Beach to your
home in New York then Y
A. Yes, sir.
Q. And you stopped by the Norfolk area for the purpose
of Visiting with Mrs. Pigg's sister and her husband Y
A. Yes, sir.
Q. Where did they reside in this area t
A. It was Kingston Avenue.
Q. Do you know the section of the city ·it was
page 49 1

inY

A. Ocean View.
Q. Somewhere close by the amusement park f
A. Not too close; a couple of miles, I guess.
Q. When you say you and your wife went to the Giant
Store on the first occasion on April 3rd, I believe you said
you went there to buy presents for your sister-in-law and
her husband 7
·A. Yes, sir.
Q. Had you been to their home prior to that time Y
A. No, sir.
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Q. You were still on your trip, in other words, still coming from Miami Beach; still going to New York and about
to go their home for the first time 1
A. Yes, sir.
Q. And you purchased these items at the store, you say,
and then went down to the home on Kingston Avenue and
found-them not at the homeY
A. Yes, sir.
Q. Do you recall at about what hour this wast
A. When do you mean that Y When we went to the storeY
Q. No, sir. When you went to the home the first
time.
A. 5 :00 o'clock; give or take a little.
page 50 ]
Q. Do you rec~ what hour it was when you
·
went into the store the first time f
A. A little before 5 :00.
Q. Did you go straight from the Southern Shopping Center
store to the home of Mrs. Pigg 's sister then Y
A. Yes, sir.
.
Q. And you say it was somewhere around 5 :00 o'clock or
a little before 5 :00 when you got there Y
A. Around. . 5 :00, yes, sir.
Q. We are speaking of the afternoon, of course t
A. Yes, sir.
Q. When you found them not at home, did you go to the
amusement park area f
A. For a little while, yes, sir.
Q. You took your child down there and then returned to
the home on Kingston Avenue f
A. Went by there; yes, sir. They still weren't at home.
Q. Did you stop and wait for them then f
A. No, sir.
Q. And you say you then went back to the store at
Southern Shopping Center and made these further purchases!
page 51 ]
A: Yes, sir.
Q. You did not go in the store with your wife
to purchase the articles with which she was later charged,
did you, sir Y
A. Sir!
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Q. You did not accompany your wife into the store the :first
.time, did you Y
A. No, sir.
Q. And how did you know that she purchased the articles
that you have described Y
A. I saw them in the car, sir.
Q. She showed them to you t
A. Yes, sir.
Q. Did she put them back in the bag then t
A. In the paper bag and put it in her pocketbook.
Q. This was the paper bag she had purchased them in
or they had been put in it at the store, is that correct Y
A. Yes, sir.
Q. And she just took them out of the bag in which she
had purchased them in, showed them to you, and put them
back in the bag and put them iri her pocketbook!
A. Yes, sir.
Q. And did she then keep the bag and the conpage 52 ]
tents in her pocketbook until she went back to
the store the second time Y
A. Yes, sir. ·
Q. And you did not go in the store with her a second time Y
A. No, sir.
Q. You are not familiar with any of the events that
transpired during her visit to the store around 6 :00 o'clock
on the evening of April 3rd Y
A. No, sir.
Q. All right. Thank you.

Mr. Harcourt: Mr. Pigg may stay in the court room as far
as I am concerned.
'
The Court: If you are going to put him back on the stand
he will have to be excused.
Mr. Harcourt: I am not going to put him back on, sir.
(Witness leaves court room.)

56

Supreme Court of Appeals of Virginia

J QllMs a. FiJek
page 53)

JAMES C. FILEK,
a witness called by Counsel for the Plaintiff,
having been first duly sworn, was called to the witness stand,
and upon being examined, t<estified as follows:
DffiECT EXAMINATION
By Mr. Harcourt:
Q. State your name, please, sir.
A. James C. Filek.
Q. What is your occupation!
A. Police officer.
Q. With whom Y
A. Norfolk Police Department.
Q. Mr. Filek, to what precinct are you attached f
A. 4th Precinct, Ocean View.
Q. Were you so attached on April 3, 1964 f
A. Yes, sir.
Q. Mr. Filek, did you, in the course of your duties, as a
member of the Norfolk Police Department, receive instructions to go to some particular place in the City of Norfolk
·on Apri:l 3, 1964!
A. Yes, sir.
Q. Where were you instructed to go f
A. The dispatcher told us to go to the Giant
page '54 ] Food at Southern Shopping Center•
.Q. When you got there, did you talk with a
man named Oscar Phlegar or this ladyf (Indicating Plaintiff, Mrs. Pigg)
A. Yes, sir.
Q. What was the nature of the complaint that was turned
in to youf
A. She was accused of shoplifting.
Q. Did you discuss the case with the lady!
A. I tried talking to her. She just didn't understand.
Q. What statements, if any, did she make to you concerning the case f
Mr. Winston: Excuse me, Your Honor, but it seems to me
that this testimony is being taken in an effort to corroborate
or self-serve the Plainti:ff·'s case here.

·•

Giant of Virginia, Incorporated v. Raffaela D. Pigg 57
Raffaela D. Pigg v. Giant of Vir$inia, Incorporated
James

a. J!ikk

The Plaintiff is entitled to make her own statement• as to
what she said by conversation occurring between her and·
Mr. Phlegar, sir, or anyone else employed by Giant, but I
don't feel the police officer here is permitted to come into
court and testify to any statement• made at the scene~ I object
to it.
Mr. Harcourt: He is testifying what
page 55 ] statements were made in the course of his investigation of the complaint he was sent to investigate.
The Court: Not as to a statement of this witness, ttbe
Plaintiff in the case, because this would be nothing more
than self-serving, a statement made by the witness~
Mr. Harcourt: Sir, I am trying to show this statement, if
any, was not made by her alone but was made by her in
the presence of witnesses of the defendant.
The Court: You can ask that question but not what she
said.
By Mr. Harcourt:
Q. Where did you find the Plaintiff when yo_u got to the
Giant Food Store!
A. In the back room, back of the store.
Q. Was she alone 7
A. No, sir.
Q. Do you know who was with her, if anybody!
A. The special guard who was there.
.-,.-_:.
Q. Anybody else 7
A. Yes, sir.
Q. Do you know the other man's name f
page 56 ]
A. No, sir, I don't.
The Court: Are you talking about Mr. Phlegar, the special
guardY
A. Yes, sir.
By Mr. Harcourt:
Q. Did you investigat~ this complaint f
A. Yes, sir.
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Did you make a report t
A special report Y
Whatever report.
We took her to the station.
Q. For what purpose did you t-ake her to the station Y
A. She was charged with petit larceny.
Q. And did you then execute the warrantY
A. Yes, sir.
Q. Now, then, when you investigated that complaint, did
you talk to Mr. Phlegar in regard to what had occurred?

Q.
A.
Q.
A.

Mr. Cowper: Your Honor, I would like to object to statements that Mr. Phlegar made. Mr. Phlegar has been called
on behalf of the Plaintiff and he didn't ask him those questions.
The Court: According to . his testimony, I
page 57 ] take it, it is not denied he was an agent of the
Giant Open Air Market.
Mr. Cowper: Note our exception.
A. Repeat the question, please.
By Mr. Harcourt:
Q. Did you discuss the information - strike that. What
statements, if any, did Mr. Phlegar make to you concerning
.
the alleged offense by the Plaintiff!
A. We asked him what the charges were and he said he
charged her with_petit larceny.
Q. Was she present at the timet
A. She was off to the side.
Q. Did she make a reply to that statement!
A. Yes, sir.
Q. What was that reply!
A. She said; ''Me no steal.''
Q. What other statements, if any, did. Mr. Phlegar make
to you in regard to this incident Y
A. He asked me if we had seen her husband and he wanted
to know how big her husband was.
Q. Is that what he wanted to Imowt
A. Yes, sir.
Q. Answer Mr. Winston.
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Mr. Winsto0n: We have no questions of this witness.
By Mr. Harcourt:
Q. Your partner at this time, was he PatrolCaffee!
Yes, sir.
Was Patrolman Caffee present when this occurredY
Yes, sir.

page 58 ]
man
A.
Q.
A.

(Witness excused.)
DWAYNE H. MASON,
a witness called by Counsel for the Plaintiff, having been
first duly sworn, was called to the witness stand, and upon
being examined, testified as follows :
DIRECT EXAMINATION
By Mr. Harcourt:
Q. State your name.
A. Officer Dwayne H. Mason.
Q. Where are you attached?
A. Central Files, Norfolk Police Division.
Q. In response to subpoena duces teC'IJ.Im, do you have with
you records ,pertaining to the arrest and acquittal of this
ladyT (Indicating Plaintiff, Mrs. Pigg.)
A. I have records pertaining to one Raffaela Louise Pigg.
Q. In the course of your duties with
page 59 ] Central Files, Norfolk Police Department, what
did they entail, Mr. Mason!
A. Are you referring to this particular record or the
record as a wholeY
Q. The record as a whole.
A. The records as a whole are maintained in the Bureau
of Central Files and Communication. It is a permanent record.
We record such as the name, age, date of birth, what the
charge was, where .the charge was made, and the disposition
of these records.
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Q. What else do you do in regard to a person who has
been arrested f

The Court: In this case.
By Mr. Harcourt:
Q. What else did the Norfolk Police Division do pertaining
to the case of Mrs. PiggY
A. When Mrs. Pigg was arrested and charged with petit
larceny, she was brought to the Bureau of Central Files and
Communication where she was finger-printed both on a Norfolk finger-print card and one for t~e FBI.
She was photographed, given a photograph number, which
is also made part of her permanent record.
Q. Do you have those with you, sir Y
page 60 ]
A. I have ·a photograph of Mrs. ·Pigg. I also
have her fingerprint card and the arrest card.
Q. At my request, you have made copies of these, have you
notY.
A. These are copies. I have also the original with me.
Mr. Harcourt: Your Honor, I offer this in evidence.
The Court: This will be '' C-5, '' photograph and notation
of names and so forth, fingerprints. I will put all of these
together and mark them ''Plaintiff's Exhibit 5.''
By Mr. Harcourt:
Q. How long do these fingerprints, photograph, and the
arrest card remain in the possession on the Norfolk Police
Department Y
A. They remain in the possession of the Police Department indefinitely. This would be for a good number of years.
They are maintained in active file until we have, at such
time, positive proof that the person is deceased.
Q. Are these open to the public Y
A. They are open to the public to a certain extent.
page 61 ]
When I say general public, each and everyone coming up to see it, well, you, as an attorney
could see it. If she were applying for a job, her employer
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would have access to these records, would be able t~ view
these records.
Q. How about for credit investigation t
A. It would also be revealed on a credit check.
Q. Mr. Mason, if a complaint is made to the Central Files
Division of the alleged suspect on a possible shoplifting case
or petitlarceny case, would her record be pulled!
A. It would.
Q. Would her record be reviewed by the. person Y
A. It would.
·
Q. Can you tell me how many reports or complaints you
receive for shoplifting or petit larceny!
A. Percentagewise, I can't tell you. I can only say there
are a good many that come through.
The Court: ''A good many'' is rather difficult to determine.
Do you mean ten or one hundred t
A. It is hard for me to say just how many
page 62 ] would come through. We might have four or five
a day that would come through. Some days we
might not have any, but I would say as an overall average,
possibly twenty or twenty-five a week for petit larceny.
By Mr. Harcourt:
Q. Does your office maintain records concerning the dispatching of police cars on complaints!
A. We do. We maintain a record known as an armed criminal {orm which is a radio message.
This messf).ge consists of a number, a tirile, the location,
the officer who dispatched the car, and this is the record
from the police dispatcher.
We also maintain a copy of the radio message where the
officer receives the complaint and the action taken on this
complaint.
Q. The time and the date and ·the message number, is that
·
stamped on this form.
A. By machine, by Simplex time machine. It gives us the
message number and the time.
Q. The time; do you have a message for the Southern
Shopping Center on April3, 1964!
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A. I do.
Q. What is that message number!
A. Message number is 376; 314-376. We refer to the last
three digits; 376.
Q. What time was the complaint received Y
page 63 )
A. Stamped 7:09 P.M., April 3, 1964.
Q. That was the time the car was sent at that
time, also!
A. That was the time that the car was dispatched.
Q. Do you have a copy of that, sirY
A. Yes, sir.

Mr. Harcourt: We offer these in evidence, Your Hon·or.
The Court: Two papers clipped together to be marked as
"Plaintiff's Exhibit 6."
By Mr. Harcourt:
Q. Mr. Mason, I believe you answered the question. You
will forgive me if I ask it again. The time of 7 :09 P.M., that
is the time that the car was sent and also the time the complaint was received at the same time ; correct 7
A. That it was S·ent at 7:09 P.M. The car should have
acknowledged this approximately one-half a minute later. It
takes momentarily, just a brief moment for him to acknowledge the message.
Q. How long does it take from the time the phone call is
received until a car is dispatched Y
A. Normally, almost immediately after the dispatcher
receives the complaint, the car is dispatched.
page 64 ]
Q. And that is the time on the ticket f
A. That is the time.
Q. Answer Mr. Winston.
Mr. Winston: We have no questions.
MRS. RAFFAELA LOUISE PIGG, Plaintiff,
having been first duly sworn, was called to the witness stand
in her own behalf, and upon being examined, testified as
follows:
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DIRECT EXAMINATION
By Mr. Harcourt:
Q. State your name, please.
A. Raffrela Louise Pigg.
Q. Mrs. Pigg, will you please talk so we can understand
you and if you do not understand my questions, ask me, and
I will repeat them.
A. Yes.
Q. Mrs. Pigg, were you in the Giant Food Market, Southern
Shopping Center on April 3, 1964 7
A. Yes; twice.
·
Q. Yon were in there twice t
A. Yes, sir.
Q. What, if anything, did you purchase the first time you
went in there Y
A. I go before ·. 5 :00 o'clock. I bought a few
page 65 ] things for my sister and brother-in-law and my
niece. Before I go to their home I told my husband I wanted to buy presents.
My husband stopped the car. I go, myself, and my little
boy. When I come back, my husband asked me, "What did
you buyf"
Q. You can't tell what your husband said. You can only
say what you did and that's it.
A. I be back. I bought this stuff. My husband saw the stuff.
I am putting them in a package and went home to my sister's
and my brother-in-law; nobody home.
We went riding around.
The Court: Just a minute. Answer the question.
By Mr. Harcourt:
Q. I show you ''Exhibit No. 3 for identification'' and ask
you did you see this t
A. Yes ; Giant Super Market. I bought four things and
he gave me this thing.
The Court.: Was this on the first trip!
A. Yes, sir. I don't buy nothing else.
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By Mr. Harcourt:
Q. What else did you buyf
A. Colgate Toothpaste, Old Spice, V0-5, two
page 66 ] cans.
The Court: This was marked as "P-3 for identification"
and now it is ''Plaintiff's Exhibit No.3.''
By Mr. Harcourt:
Q. You say you went in there just one time f
A. Twice; in the afternoon.
Q. What, if any, purchases did you make in the afternoon t
A. In the afternoon I got pQtatoes, onions, and some
oranges. I put all three in a little shopping carriage.
The Court: Mrs. Pigg, it might be helpful if you listen
to counsel and let him ask the questions.
By Mr. Harcourt:
Q. This is the cash register receipt you received the second
timet
A. Yes, sir.
Mr. Harcourt: Offered in evidence.
The Court: "Plaintiff's Exhibit 7."
By Mr. Harcourt:
Q. Mrs. Pigg, when you went in the store the second
time, where were the articles that you purchased the first
timef
page 67 )
.A. I had them in my bag like I have now.
Q. This bag!
A. Yes, this bag. No larger, no smaller. Every time I
.travel I use this one because it doesn'tget dirty.
Q. Did you, at any time, take the bag out of your pocketbook when you were in the store the second time f
A. No, sir.- When I went to the cashier, I put everything
befor.e her. The cashier said, "$1.50." I got out everything. I looked for my small thing. (Witness removes small
purse from handbag.) I pay the money. I put everything back
in the bag. I go away.
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An old man complained to me, told me when I go out,
"Lady, lady, what have you got t What have you got in your
bagY You got a smaller package.''
I said, "I have no got anything of yours." He said, "Yes.
You no pay. Let me look what you have got.''
. I tell him, ''Please, I don't have nothing of yours.''
The Court: Just a minute and let counsel ask the question. Just answer one question at a time.
,

By Mr. Harcourt:
page 68 ]
Q. Did you, at any time, admit that you had
taken these articles without paying for them Y
A. No, sir.
Q. Did you try to explain what happened t
A. Yes, sir.
Q. Would they listen to you t
A. No. The ·older man no wanted to listen to me. He told
the manager, I told him, "This is my stuff. I have paid before. You go ask my husbail.d~-·yy·husoand-18-hi tlie-·car.T;
Tlie oldernian -said---;-,-;No;--n:o. You cannot go. Don't -let her
go. She steal. §he st~~!. ,-,.-- -··
~Q. What happened to you, if anything, after the old gentleman accused you of stealing these articles T A. He called the police. I s~d to the officer, ''Talk to
my husband. I no steal these things.''
Q. Were you taken to the police station Y
A. ·Yes.
·
Q. Is this your photograph and- your fingerprints Y
A. Yes.
Q. How long were you in the police station t
A. The time again - my husband went to look for money
for bail. It took a long trip, fingerprints, pictures, two or
three. I don't know. Maybe longer. I don't remember the
time.
page 69 ]
Q. What time did you go into the store tje
second time when you were arrested 7
A. Late in the afternoon, after 6 :00 or 7 :00, the second
time.
·

v-

66

Supreme Court of Appeals of Virginia

Mrs. Raffaela Louise Pigg
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Now, then, after you got bailedYes, sir.
- you had to appear in court the next morning!
Yes, the next morning.
And did you have legal counsel T
Yes.
Who was your legal counsel!
Mr. Bob. (Witness points to Mr. Harcourt.)
Q. What fee did I charge you for representing you in
Municipal Court 7
A. $50.00.
Q. What was the fee that you had to pay for your bail Y
A. $250.00.
Q. The bond was $250.00 7
A. Yes, sir.
Q. What was the fee you paid for the bond T
A. A couple of dollars ; $2.00 or $2.50.
Q. Did you have any other expenses T
A. Hotel expenses, $10.00 for the motel.
page 70 ) _Q. Did you take any Colgate Toothpaste off
. the shelf on your second trip 7 _
A. No, sir, I didn't take anything. I didn't move anything.
Q. Answer Mr. Winston.

CROSS EXAMINATION
By Mr. Winston:
Q. ¥rs. Pigg, as I understood you~· testimony, you ~re
telling us that you were in the store earlier in the afternoon of April3, 1964!
A. Yes.
Q. And that you purchased four articles at that time with
which you were later charged as having stolen, is that correct!
A. Yes. I paid for those four things.
Q. Those four articles that you say you bought earlier
in the day, you put in a paper bag at the time you left
the storet
A. Yes, in a paper bag. She gave it to me and the receipt in
the paper bag.
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Q. What did you do with the paper bag when you left
the store the :first time, ma'am T
.
A. I go to the car. I show my husband what I bought.
My husband looked at some of them in the car. We went
to my sister's home. They weren't home. I said,
page 71 ] ''I will wait a little while. I will go looking
around.''
Q. I had difficulty in understanding your answer, so if you
don't mind, let me go over it again.
When you left the store, these articles were, you say, in a
paper bag where they had been placed by the store employee,
is that correct T
A. I put them in my bag.
Q. And then you took that bag and put it in your pocketbookY When you say you put it in the bag, you are speaking
of your pocketbook!
A. Yes, yes, my pocketbook.
Q. And you went with your pocketbook and the bag to
your car where your husband was waiting, is that right T
A. No. My bag I got out. I go in the car. I show my husband what I bought.
Q. I don't mean to interrupt you. That is the part I want
to get clear. You went back to the car and you opened up the
paper bag and showed your husband the things you had
purchased?
A. Yes.
Q. Which you say were presents T
A. Yes.
Q. Did you then put them back in the paper
page 72 ] bag!
A. I put them back
I put the paper bag
back in my bag.
Q. And that is the same bag you had purchased them in the
store or rather· brought them out of the ~tore in f
A. Yes, sir.
Q. And you put the four articles back in the bag, that is,
the paper bag, after you showed them to your husband and
put the paper bag in your own bag, your pocketbook!
A. Yes, sir.

m:
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Q. And from then you drove off in the car with your
husband!
A. Yes, sir.
Q. Did you leave the paper bag inside of your bag or
pock!etbook from that point on until you came back to the
store later t
A. Yes. I no go nowhere. I no stop anywhere. I didn't
take the bag out of my pocketbook.
Q. How long were you away from the store between the
two visits you say you made T
A. It could be ten or fifteen minutes. My sister lives at
Ocean View.
·
Q. When you didn't :find her at home, did you
page 73 ) go down to the amusement park!
A. Yes, sir. I waited awhile. ·
Q. Then you went by her house again, I believ-e!
A. Yes, sir. I go back again.
Q. Was she there the second time when you passed by T
A. Yes. My sister was no home.
Q. She was not home eith-er the :first or second timeT
A. That's right.
Q. Do you know_ how far it is from her house to the Southern Shopping Center store T Can you give me any idea at all
in time to get there or miles or anything of that kind T
A. Two or three miles.
Q. And you went back to the store the second time 7
A. 1res, sir.
,
Q. What was your purpose in going back the second time Y
A. I buy a few things to bring home. I bought a few
small things for myself.
Q. What did you go in the store the second time to
buy!
page 74 ]
A. My son said he wanted a little fruit, a few
oranges. I looked at th-e potatoes. They were a
little cheaper so I bought them and I paid for these things.
Q. These articles that you bought in the store the second
time, you put in one of the carts that are loaned to you by.
the storeY
·
A. Y-es. I got a carriage. I bought the three bags. in my
carriage and my bag and I had over my arm like this. (Wit-
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ness indicates pocketbook hanging from wrist by handle.)
Q. You held it over your arm 7
·A. Yes. It is :filled up. I had a lot of things inside.
Q. Did you not take the paper bag out of your pocketbook
that you have described as your bag - did you not take it
out of there and put it. in your cart along with the articles you
intended to buyf
A. No, sir. This stuff, I got everything in my bag. When
I paid for the fruit to the cash register, I opened the
pocketbook. The cashier looked at me. All. of this stuff I
put on the bench like this.
I looked for my money. I paid my money. I put it back
in like this and I close it. I go away.
The gentlemen, a few minutes, he stopped me and wanted
to know what I got in my pocketbook. I
page 75 ] told him, "Nothing of yours 1 got. I got nothing.'' He showed me the policeman's badge.
He said, ''Come on, let me look what you have got.''
Q. Did you have the purchase slip for the four articles
in the bag with the articles, Mrs. Piggf
A. N'o, I no got it. I told him it was in the paper in the
trash; the paper what the lady gave me before, 1 throwed
it away.
Q. And that was not in the bag with the four articles ·when
it was opened in the store!
A. Yes. No.
Q. It was not in the bag when Mr. Phlegar opened the
bag!
A. No, not in the bag; no.
Q. And did you not put some money out on the table
and offer to pay for the articles at that· time!
A. No, sir. I no got too much money. I didn't offer to
pay for the things.
Q. And did you not tell Mr. Phlegar and the other employees of the store that you didn't know why you had done
it, that is, why you had taken the articles Y
A. No; nobody asked me.
· Q. Nobody asked you why did you do itf

--._
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A. No. Nobody asked me. Somebody looked
at me. Somebody looked at me; one of the men
looked at me. Could be the manager. I said,
"Please, can I go awayf I have my receipt in the car. I paid
_ for this stuff. Yon can check on the check.''
The manager said, ''I no say nothing. I no say yon steal.
The older man, the police say you steal.''
Q. Yon deny having told the store employees yon don't
know why yon did this and yon were ready and willing to
pay for the articles 7
. A. No, sir. I no told anything.
Q. Do yon recall at what time it was when yon were released
from the police precinct 7
A. About 10 :00 o'clock.
Q. And did you go to your sister's home at that time 7
A. No, I no go.
Q. You did not go to your sister's home 7
A. No. I was so upset. I was so nervous. I no go anywhere.
Q. In other words, yon did not spend the night with your
sister!
A. No. I spent the night in the motel.
Q. And then following your appearance in the police
court the following morning, didyou go and
page 77 ] spend some time with your sister then Y
A. No, sir. No. I never went to my sister's be. cause I didn't know what the police or the judge might say.
My sister was away.
Q. She didn't come home at all t
A. No.
Q. Did you continue on with your trip to New York?
Yes, sir.
Q. And from there you ultimately- returned to Miami where
yon have been ever since t
A. Yes.
page 76 ]

A:

Mr. Winston: That's all, Your Honor.
Mr. Harcourt: We rest, Your Honor.

*

*

*

*

*

Mr. Winston: If Your Honor please, for the defendant,
Giant Food, Inc. we would ask the Court, we would move the
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Court at this time to enter summary judgment in
page 78 ] its favor to strike the plaintiff's evidence and
enter summary judgment in favor of the defendant for these reasons :
No. 1, this is not a contest to determine whether or not Mrs.
Pigg was or was not guilty of petit larceny. This is a determination of whether or not the employee of the Giant Store
had probable cause to bring about her arrest and whether
he did or did not act with malice.
Those two elements must be established by the plaintiff
in a case of this kind if she is to be successful in presenting
her case to a jury or receiving a verdict.
We submit to Your Honor that there has been absolutely
no evidence here presented dealing with the question of malice
in the first place.
Mr. Phlegar, who has testified, has stated that he did not
know this lady, had never seen her before, that he saw her pick
up at least one article or an article which he described as a
tube of Colgate Toothpaste in a red container, that he saw
her put it in a paper bag and put it in her grocery
page 79 ] cart and he then followed her to the checkout
counter, observed sl;te did not pay for the article,
which she admits, as a matter of fact, and approached her
on the outside of the store and the conversation followed.
There is a conflict, of course, in the testimony as to whether
she offered to pay for the article. There is a contest as to
whether she did or did not say. ''I didn't steal,'' but there
is no evidence here that has been presented which establishes
or permits the jury to find that any malice existed on the part
of Mr. Phlegar in the action that he took.
Furthermore, that also deals with the question of probable
cause because he did see or did testify that he saw her pick
pick an article from the shelf and saw that she did not pay
for the. article when she got to the front and saw that she
went out of the store without paying for it at that time.
That is sufficient, as I understand the law, to constitute
probable cause on his part rather than a lack of
page 80 } probable cause as the plaintiff would suggest.
The Court: The plaintiff in the case testified
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she never touched anything on the shelves the second time.
Mr. Winston: I realize there is a conflict between what the
plaintiff says happened and what the employee, Phlegar, says
happened.
What I suggest to the Court is not that we have to accept
'
what one or the other said. .
What I suggest ttO the Court is that the plaintiff has not
shown here any malice on the part of Phlegar or any lack of
probable· cause because she has put him on the stand and he
testified he saw her take this article from the shelf.
Whether she had paid for it before and whether she had
taken it out o~ the bag and was fingering it and put it back
is not the point in this case. It is not whether she stole it or
didn't steal it.
It is whether he had reason to think she stole it and, therefore, whether he had a right to issue the warrant.
For those reasons, we feel that the plaintiff has
page 81 )
lacked in presenting either malice or want of
probable cause, which is her burden.
There is another item to which I call Your Honor's attention. This is a suit for both compensatory damages and punitive damages and we don't feel that there is any evidence
·here that would justify the Court in permitting the jury to
consider the question of punitive damages.
We certainly admit that Mr. Phlegar was an employee of
the defe_ndant and that he had authority to watch out for
shoplifter·s if he saw fit to cause their arrest, but there is no
indication in the evidence that the corporation authorized him
to arrest this particular woman or ratify her arrest once this
had taken place.
There is no indication that he had authority to exceed his
employment which was to arrest people who were actually
shoplifting.
If he made a mistake or if he arrested a person without any
good cause then it seems to me that that goes beyond the
scope of his employment in any event; but I am
page 82 ) addressing my remarks primarily to the punitive
damage .phase of the case where there has been no
showing that the corporation authorized or ratified the actions that he took in this particular case, and that being the
situation, we feel that there is no basis for, at least the claim
of p~tive damages.

Giant of Virginia, Incorporated v. Raffaela D. Pigg 73
Raffaela D. Pigg v. Giant of Virginia, Ineorporated-

LemDoll
The Court: I overrule the motion; I will not strike the evidence as to malice. The law is that malice may be inferred
from lack of probable cause.
I will overrule the motion as to the punitive damage phase
of it; it appears questionable, but at this stage I will over.rule the motion on that. Note your exception.
Mr. Winston: Note an exception.

*

*

*

*

*

LEM DALL,
a witness cal)ed by Counsel for the Defendant, having been

previously sworn, was called to the witness stand, and upon
being examined, testified as follows :
DIRECT EXAMINATION
Examined By Mr. Cowper:
Q. Please state your name and occupation.
A. Lem Dall, Manager, Giant Food, Southern
Shopping Center.
Q. What was your occupation on April3, 1964 t
A. Manager, Giant Food, Southern Shopping Center.
Q. Where were you on the date of April 3, 1964 at 6:30
or 7:00 o'clock!
A. I was in the store.
Q. Do you recognize the lady sitting there at the tablet
(I~dicating Plaintiff, Mrs. Pigg.)
A. Yes, sir.
Q. Did you see her on this particular day!
A. Only at the time I was called to the back room. She
requested to see me in the back.
Q. Tell the jury and the Court, if you will, the events that
transpired that day leading up to the arrest of Mrs. Pigg.
A. Well, when I come in on the case, she had sent for me
to go to the back room. She wanted to see the manager. When
I got to the back room, she made the statement she didn't kliow
-why she did this and she wanted to pay and there was money
laying on the desk when I got there. She pushed the money

page 83 ]
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towards me.
I said I had no jurisdiction whatsoever to accept her money. It was out of my jurisdiction. It
was up to the security officer.
Q. What was the first thing you knew about this matter!
A. As far as I recall, it was when I was called to the back
room that she wished to see me.
Q. So she had already been brought to the back of the
store when you were first called t
A. Yes, sir.
Q. Do you remember the exact words she used in your
presence?
A. Well, words to the effect of what I just said.
page 84 ]

Mr. Harcourt: Your Honor, he asked for the exact words.
The Court: Tell him the exact words ·as best you can remember them.
A. The best I can remember the exact words, she said
that she didn't know why she did this and she wanted to pay
for it and at the time, the money was on the table and she
·
pushed it towards me where I was standing.
Q. Did she appear to be very excited?
A. It was hard to tell whether she was
page 85 ] excited or not. As far as I am concerned, she
didn't look too excited.
Q. Can you identify the articles she offered to pay for or
that she indi~ted she would be willing to pay for Y
Mr. Harcourt: Objection. I think he is leading the witness.
Mr. Cooper : I don't think I am leading the witness.
The Court: Overruled.
A. There was hair spray and some Old Spice and tooth..
paste. There were several items on the table.
Mr. Cowper:
Q. Where were these items when you saw them t
A. On the desk.
Q. I have no further questions.
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CROSS EXAMINATION

Examined By Mr. Harcourt:
Q. Were you present when the police officer came in Y
A. I was in the store when the police officer came in.
Q. Were you present when the police officer interrogated
her and Mr. Phlegar 7
A. No, sir.
Q. Did she not make the statement, ''Me no
page 86 ]
·
steal Y"
A. Not before me, sir.
Q. Not before you, but she could have made it before somebody elset
A. I don't know what went on when I wasn't there.
Q. The money on the table, didyou see her put it there f
A. No, sir.
Q. So you don't know who put the money on the table 7
A. No, sir.
Q. So the money could have been put there by someone
else, right Y
A. I don't know who put the money on the table.
Q. I show you a photostatic copy of a daily sales report
and ask you can you identify that, sirY
A. Yes, sir.
Q. Is that a daily sales report of your store, Giant Food T
A. Yes, sir.
Q. For what date T
A. 3 April1964.
Q. How many cashiers do you have in that
page 87 ]
store, sirt
A. That particular day, six cash registers.
Q. I show you "Plaintiff's Exhibit No. 3" and ask you
what cashier, what cash regist~r does that ticket represent!
A. This represents No. 1 cash register.
Q. I show yon "Plaintiff's Exhibit No. 7" and ask you
what cash register does that represent T
A. No. 5 cash register.
Q. You do not know whether these items that you saw on
the desk came from this lady's pocketbook or not, do you!
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LemDall
A. I was not present at that time, sir.
Q. You did not see her take anything!
·A. I didn't know anything about it until I was called in
the back room.
Mr. Harcourt: I offer this in evidence, Your Honor.
The Court: ''Plaintiff's ExhibitS.''
Mr. Harcourt:
Q. Will you tell me, sir, what were your gross sales
on that date from this slip Y
A. $7,478.30.
·Q. From your whole storeY
A. Yes, sir.
page 88 ]
._
Q. Those were your gross sales Y
A. Yes, sir.
Q. What were your gross sales for 1964, sir Y
· Mr. Cowper: I think that is completely immaterial.
The Court: I think gross sales is. I think net worth might
be considered.
Mr. Harcourt:
Q. What is the net worth of your store, sir Y
A. I don't have the figures.
Q. What is your estimate of the net worth of that store,
sir! In round figures!
A. I have no estimate.
Q. You average $7,000 in gross sales per day f
A. No, sir.
Q. What were your gross sales for 1964 Y
A. That I don't know.
Q. Did you bother to look before you came downY
A. No, sir.
.
Q. You were told not to look?
A. No, sir.
Q. That's all, sir.
pag~

89 _.l

REDffiECT EXAMINATION.

By Mr. Cowper:
Q.. Can you tell from looking at the sales alip, sir, that Mr.

- - - - - - - - - - - - - - - -----------
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Harcourt showed you at what time those particular articles
_were bought, the time of day!
A. No. The only thing from the sales slips that• was presented to me that I can tell is that one came through No. 1
cash register and one came from No. 5 cash register, from
the alphabetical numbers.
The Court: That is the only thing that the sales slips reveal
other than the cost of the items Y
A. SirY
The Court: That is the only thing the sales slips reveal
other than the cost of the items Y
A. Well, the sales slip also has the number of the customer
for that particular register, the number of customers' number. They go continuously until they are turned over, 100,000
or something like that.
Mr. Cowper:
Q. What are your store hours at the Giant storeY What
were they on this particular dayf
page 90 ]
A. This was a Thursday or Friday! 9 :00 A.M.
to 10:00 P.M.
Q. When you were in the rear of the store with Mrs. Pigg,
did she ever tell you that she had a receipt for these items
in front of her!
A. No, sir.
_
Q. Did she ever say that she had purchased them before f
A. Never mentioned it.
Q. No further questions.
HERBE):tT WOOD,
.
a witness _called by Counsel for the Defendant, having been
first· duly sworn, was called to the _witness stand, -~d upon
being examined, testified as follows_: DffiECT EXAMINATiON
Examined By Mr. Cowper:
Q. State your name and occupation.
A. Herbert Wood, meat manager~ Giant Food.
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Q. What was your occupation on AprilS, 19647
A. Meat manager.
Q. Do you recognize the lady sitting -at the table theret
A. Yes.
Q. Did you see her on April 3, 1964 f
page 91 )
A. Yes.
Q. Was she arrested at the Giant Store on that date Y
A. Yes, sir.
Q. Will you tell the jury and the Court the events, as you
recall them, leading up to this arrest Y
A. Yes. Well, I was back behind the meat window with Oscar
Phlegar and he called my attention to this lady.

The c_ourt: Don't tell what he said. Tell what you saw.
A. He called my attention to her and at the time she had
a red box, Colgate Toothpaste, and she turned around in the
aisle and as she did, she dropped it in a paper bag and then
she, in turn, walked down the aisle, rolled the bag up and
went to the checkout counter.
·
There she put it on the front of the register and the other
two or three items behind it. Then she picked up the bag and
put it either in her pocketbook or behind it.
Q. Did you notice anything in particular about the bag.
she w.as putting the toothpaste in 7
A. Only that it seemed to be a new bag. It
page 92 ) didn't seem to have any marks where it had been
turned down or something.
Q. Did you have occasion to see Mrs. Pigg after she had
been taken to the rear of the storeY
A. Yes.
Q. Did you have any conversation with her t
A. Yes. When I was back with Oscar Phlega~, he was already back there, and he had the toothpaste along with a
couple of other items and she wanted to know what was he
going to do with her and I said something like, ''Why did yo\\
take itT," and she said, "Let me pay for it. I don't bother
you anymore.''
,
She said she was just passing through there. I think she
said she was from New York.

l

iI
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Q. Were there other articles on the table!
A. Yes; a couple of more articles with the toothpaste.
Q. Did you recognize the article you had seen her remove
from the shelf!
·
A. Yes.
Q. No further questions.
CROSS EXAMINATION
Examined By Mr. Harcourt:
Q. What kind of box does Old Spice come in f
A. Usually red and white.
Q. What kind of box does the toothpaste, Colpage 93 )
gate's, come in!
A. Red and white.
Q. You could see itt
A. Yes.
Q. When you first saw it, she allegedly had it in her hand t
A. Yes, sir.
Q. So you don't know where it came from!
A. No.
Q. It could have come from her own bag!
A. Yes, sir.
Q. What cash register did she check outY
A. I believe it was No.5.
Q. Are you sure of that!
A. I understand they have tape sales for No. 5.
Q. Are you positive it was No. 5 Y
A. No.
Q. You remember your testimony of April 8, 1965!
A. Yes.
Q. You remember testifying you were positive it was not
No.5!
·A. At the time, when I went back from where I was standing, it could have been No. 5.
·
page 94 )
Q. Do you remember you were under oath and
you swore it was not No. 5 on April 8, 1965!
A. I did.
Q. And you are under oath todayt
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A. Yes, sir.
Q. And you are now saying she went thro~gh No. 57
A. She could have. ·
.
Q. You have given two different statements under oath,
is that right!
A. Yes.
Q. You are an employee of Giant Food Y
A. Yes, sir.
- Q. Who did she have with her at the store!
A. A small boy.
Q. Are you positive of that 7
A. Yes.
Q. Where was the hoyt
A. Withher.
Q. What did he look like 7
A. About seven or eig~t years old, blonde.-haired boy, I
guess.
Q. Blonde or black f
A. I don't remember; a small boy.
Q. Wearing glasses 7
page 95 ]
A. I don't remember.
Q. He was with her all the time, is that right f
A. Yes, until they went back in the back and he asked
if he could leave and she said, ''Yes.''
Q. And you watched them all this time Y
A. Yes.
Q. And you are sure it wasn't the little boy with the glasses.!
A. I didil 't pay that much attention.
Q. So you don't know which boy it was with bert
A. No.
Q. But you were watching them all the time Y
A. Watching her.
Q. Where was the·paper bag when you first saw itt
A. In the basket.
·
Q. Wasn't in her pocketbook t
A. No;· in the basket when I first saw it.
Q. So· you don't know whether .it came out of her pocketbook or not, do yg~ 7
A. No.
Q. When you next saw her, she went through the - went
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page 96 )

to the cashier t
A. Yes, sir.
Q. And you watched her all the timet

A. Yes.
Q. And you saw her take the bag and put it on the counter f
A. It was away from the cashier.
Q. All of this was going on in front of the cashier Y
A. Yes.
Q. And she paid the cashier t
A. She put the bag in her purse or behind it before she
checked out.
Q. This was all in front of the cashier!
A. Yes.
Q. But the only thing you are positiye of is that she
allegedly made the statement she wanted to pay for itt
A. Yes. She asked to pay for it several times.
Q. you are not positive of anything else'
A. I am positive I saw her put it in the bag.
Q•..You don't know where it came from, the bag!
A. No.
Q. How do you know it was Giantproperty!
A. I don't know.
page 97 )
Q. So you don't know whether she paid.. for
this an a prior visit or not, do Y?U Y
A. No.
Q. Thank you, sir.
Mr. Winston: That is our case, Your Honor.
The Court: It is fifteen minutes to 1 :00, members of· the
jury. We will recess for lunch. Return at 2:00 ~.M.
During your absence from the court room, don't discuss
this with anyone else or permit anyone to discuss-it wl.th you.
Return at 2 :OQ o'clock~
(In Judge's Chambers.)

*

*

*

*

*
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page 99 ]

*

*

*

*

*

Mr. Winston: If Your Honor please, for the defendant, I
wish to renew our previously stated motion to strike the plaintiff's evidence and to enter up summary judgment in favor
of the defendant on the ground previously stated, and now
renewed because you now have here all of the evidence, and
I again state that there is no evidence here to justify the jury
either in finding malice or lack of probable cause.
There is no evidence upon which the jury may impose punitive damages since there is nothing here to indicate that the
corporation either ratified or authorized the particular acts
which is the subject of this suit.
The Court: The question of punitive damages on the first
phase of your motion, I overrule. N'ote your exception, if
you wish.
Mr. Winston: Exception.
The Court: On the second phase of it, we have got the
corporation involved and for a corporation to be held on
punitive damage charge, there has to be evidence of ratification.
page 100 ] My offhand reaction would be to say there is
no evidence that the corporation itself has ratified
or proved or done anything that would subject it to a punitive damage charge.
I am going to reserve that until we come back at 2:00
o'clock. Have you any comment on that!

*
page 101 ]

*

*

*

*

(2 :00 P.M. Proceedings resumed pursuant to
luncheon recess.)

(Court reads instructions to jury.)
(Closing argument by counsel.) (3:03 P.M. to 3:43 P.M.)
The Court•: Members of the jury,. at this time, you retire to
your jury room and consider your verdict. If from the evidence and the instructions of the court you determine that
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the plaintiff should recover compensatory damages, the form
of your verdict should be, ''We, the jury, find for the plaintiff
in the amount of blank dollars, compensatory damages.'' If
you further find from the evidence that the defendant acted
with actual malice or a design to injure or oppress the plaintiff or with wanton disregard of her rights, as outlined in
instruction P -6, then you may also award punitive damages
by adding to the above form, "and we find for the plaintiff
blank dollars punitive damages.'' If on the other hand, you
conclude from the evidence and the court's instructions that
the defendant should prevail, the form of your verdict is. ''We
the jury find for the defendant.''
page 102 )

(Upon information received by the Court that
the jurors have a question to ask of the Court,
the Court, counsel, and court reporter, deputy clerk enter
jury room where the following proceedings transpired.)
Juror: Your Honor, may we ask if there was a certain
amount sued for 7
The Court: You may ask but it is not evidence in this case,
and may not be considered by you in arriving at your verdict.
Juror : Yesterday, sir, we were told when we were asked.
The Court: The amount sued for was $100,000.
(The Court, counsel, ·court reporter, and deputy ·clerk
leave the jury room.)
·
Mr. Cowper: Your Honor, I object and except to the Court's
instruction to the jury, orally, in the jury room to the effect
that the amount of damages sued for in this case is $100,000.
See page 109lines 7-11 T.M.J.
page 103 )

(4:15 P.M. Jurors return to court room.)

The Court: Members of the jury, have you reached your
verdict in this case 7
Foreman: Yes, Your Honor.
The Court: "We, the jury, find for the plaintiff in the
amount of $5,000 compensatory damages and $50,000 punitive
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damages.'' Signed, James M. Killingsworth, Foreman.
Is that your verdict, members of the jury!
Jurors: Yes.
The Court: So say you all 7
Jurors: Yes.
·
The Court: .Any question of polling the jury or anything
of tha~ nature 7
Mr. Harcourt: No, sir.
Mr. Winston: No, sir.
Mr. Winston: The defendant, Giant Food, Inc., moves the
Court, at this time to set aside the jury verdict and to enter
up judgment in favor of the defendant or in the alternative
.to grant it a new trial on the following grounds :
One, that the verdict was contrary to the law
page 104 ] and the evidence; two, no jury question was presented by the evidence in the case; three, that the
issue. of punitive damages should not have been put to the
jury in any event; four, that the amount of the verdict was
excessive insofar as the punitive damage item was concerned;
five, for reasons previously stated into the record, both ·at
the conclusion of the plaintiff's testimony, of the defendant's
.testimony, and at all other times during the course of the
trial.
The defendant further moves the Court, in any event, to
put the plaintiff on terms to accept a lesser 8um for the punitive damages award of· the jury or in the alternative to have
the punitive damages item submitted to a jury ''at a new

trial.''
The Court: The Court rules that it will withhold ruling on
the motion and the various parts thereof pending argument
of counsel.
(After the transcript has been prepared.)

*
page 107 ]

*

*

*

*

EXCEPTIONS TO INSTRUCTIONS

Mr. Cowper:
The defend~t objects to the granting of all the plaintiff's instructions for the reason that plaintiff's eVidence
\
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should have been struck and summary judgment entered for
the defendant.
Exception to the Court's overruling the said motion is
noted.
·
The defendant notes the following specific objections to
the Court's instructions to the jury. The defendant objects
to part 1 of Plaintiff's Instruction "P-5," which provides
that the plaintiff is entitled, without further proof, to recover damage for the harm to her reputation, which normally
results in such an accusation brought against her.
Defendant objects to this part of the said instruction on the
ground that no proof was offered on behalf of plaintiff as
to her reputation, and, further, that as the plaintiff is an
out-of-state resident, her reputation would not be harmed to
the extent that it would be if she were a resident of the Norfolk area.
Such inst•ruction is misleading to the jury and allows them to speculate upon the damage to.
page 108 ] plaintiff's reputation.
Defendant excepts to the Court's ruling that
such-instruction be given to the jury.
Defendant respectfully excepts to the Court's overruling
its objecti·on to Plaintiff's Instruction No. 6 on the· grounds
that no evide:g.ce has been offered from which plaintiff may
recover punitive d~mages as such damages depend ·on a showing of actual malice as opposed to legal malice and such
actual malice was not shown by any of the evidence presented.
herein.
Defendant further excepts to granting of this instruction on
· the ground that there has been no evidence that the defendant, Giant of Virginia, Inc., authorized or ratified any acts
by its employee, Oscar Phlegar, which were malicious and/or
without probable cause, and defendant is, therefore, not
liable for any sue}} unauthorized acts by Mr. Phlegar which
were done without the scope of his employment.
Defendant respectfully excepts to· the Court's refusal to
submit Defendant's Instruction No. 4 to the jury. It is the
defendant's position that the law requires a hy·page 109 ] pathetical statement of the facts as would tend
to be proven by defendant's evidence to be sub--

___
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mitted to the jury with the instruction that if the jury believe
these facts to be true then they must find their verdict for
the defendant.
Defendant excepts to said oral instructions ·given to the
jury on the ground that it is improper to mention in an instruction the amount sued for as it is likely to give the jury
the impression that the amount sued for is significant.
. The defendant submits that it is impropet: for the Court
merely to give a definition of probable cause in general terms
and to submit t·o the jury the question of whether or not the
facts in the particular case do or do not come within such
definition.
The defendant respectfully excepts to the Court's refusal
to instruct the jury as called for in Defendant's Instruction

7.
Defendant submits that as the crime of wilful concealment is
an element of the crime of larceny, such instruction is proper
and should be submitted to the jury as a convicpage 110 ) tion of wilful concealment could have been obtained from a warrant charging larceny. The test.
of wilful concealment being a less rigorous test than that of
petit larceny, defendant states that such instruction should
have been given to the jury.
.
Defendant excepts to the Court's refusal to grant Defendant's Instruction 8 on the ground that the jury is entitled
to an instruction that want of probable cause may never be
inferred from malice and that such instruction was not covered properly in the other instructions.
Defendant respectfully excepts to the Court's refusal to
grant Instruction D10 which instructs the jury that an inference of malice is not necessarily raised by a lack of probable cause.
Plaintiff's instructions bring out the law that malice may
.. be inferred from lack of probable cause. However, ·no instruction is given by the Court to the jury in the instant case providing that it is not necessary to raise an inference of malice
from a finding of no probable cause.
A lack of such instruction may be misleading to
the jury and may cause them to infer that
page 111 ) lack of probable cause is tantamount to a HPding
of malice.
.
pefendant respectfully. excepts to the Court~~. refusal to

·I
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grant Instruction ·D11; the Court's reason being that th~
instruction had already been covered in other instructions
granted earlier.
Defendant excepts on the ground that he is entitled to an
instruction which would state that if the controlling influence
whic]l prompted the defendant was a genuine desire to sup.;
press crime and bring the guilty to punishment then the action
of the defendant was not malicious even though infJ.uenced
to some extent by other considerations.
Plaintiff's Instruction 4 sets out the law in this area from
the ,plaintiff's standpoint and the defendant is entitled to a
similar instruction setting out the law from the defendant's
standpoint.
Defendant respectfully excepts to the Court's refusal to
grant Instruction D12 on the grounds that two separate tests
apply for legal malice and actual malice.
Actual malice may not be inferred from mere showing of no probable cause and actual malice
page 112 ] must be shown in order for the plaintiff to recover punitive damages.
page 113 )

JUDGE'S CERTIFICATE

I, Thomas M. Johnston, Judge of the Circuit Court of the
City of Norfolk, State of Virginia, who presided over the
trial of the case of Raffaela D. Pigg, Plaintiff versus Giant
of Virginvia, Incorpora)/)ed, Defoodant, on June 4, 1965, do
hereby certify that the fo:r:egoing is a true and correct transcript of the trial of said cause, including all the evidence
adduced, all the exhibits offered in evidence, as well as all
of the objections to the evidence or any part thereof offered,
admitted, rejected, or stricken out, together with all motions
and objections of the parties, all rulings of the Court thereon,
and all except·ions of the parties thereto, together with all
other incidents of the trial of said cause.
I further certify that this certificate has been tendered to
and signed by me within the time prescribed by section 8-330
of the Code of Virginia for tendering and signing bills of
exception and certificates of record, and that reasonable
notice in writing has been given to the attorneys for the defendant of the time and place at which said certificate has
been tendered.
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This record was tendered to me on the 9th day of September, -1965~

Given under my hand this 9th day of September, 1965.
THOS. M. JOHNSTON
Judge

CLERK'S CERTIFICATE

page 114)

I, W. R. Hanckel,_Clerk of the Circuit Court of the City
of Norfolk, State of Virginia, do hereby certify that the_ foregoing is a true and correct copy of all the testimony, exhibits,
and other incidents of the trial of the case of Raffaela D. Pigg,
Plaintiff, versus Giant of Virginia, Incorporated, Defendant,
together with the original exhibits therein referred to, duly
initialed and authenticated by ·the Judge who presided over
the trial of said cause, and that the same were lodged and
filed with me as Clerk of said Court on the 9th day of September, 1965.

W. R. HANCKEL
Clerk
By: T. A. W. GRAY, D.C.

*

*

*

*

*

A Copy-Teste:

H. G. TURNER, Clerk
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