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The brie f s hall be signed by a l least one attorney practicing in t his court, g il•ing his
address.
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(b) A statement of the case and of the points involvctl, if the appcllee disap:rees with th<.'
statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the s tatement in
a ppella nt's brief in so far as il is deemed erroneous or inndequatr, wi th appropri nte refer ence
to the pages of t he r ecord.
(d) Argument in s uppor t of the position of appel!t'e.
T he brief shall be signed by at least one attorney practicing in this court, giving his
address.
3. Reply brief. The r eply brief ( if a ny) of the a ppellunt shall contain all lhe a uthorities
relied on hy him, not r eferred to in his petition or opening b rief. 1 n ot her respects it sha ll
conform to the requirements for appellce's brief.
4. Time of filing . (a) Cn,1. CAS>:s. The opening brief of the appellant ( if there be one in
addition to the petition for appeal) sha ll be flied in lhe cler k's oflicr within fifteen days after
the receipt by coun sel for a ppella nt of the printed rc<·ord, but in no event less than twcnty-fivl'
days before the first day of the session at which the case is to be heard . The brief of the
a ppellee sha ll be filed in the clerk's oflice not Inter than ten days brfo rl' the firsl day of the
session at which the cnse is to be heurd. The reply hricf of t he appellant shall be fli ed in th"
clerk's office not l11ter than t he day before the first d ay of lhe session nt whirh U1e case is
to be hea rd.
(b) Cnrn:rxA1. CASSRS. In crimina l cases briefs must be• filed within thr t ime sp ec:ifle d in
civil cases; provided, however, that in those cases in which U1e records have not been printed
and delivered to counsel at leust twenly-five dnys hcfore t hr be/!inning of the next session of
the court, such cases shall he placed at the foot of the docket for that session of Lhe court, a nd
the Commonwealth's brie f sha ll be flied at least ten cJn~,s prior to lhe ca lling of the case. and
t he reply brief for the plaintiff in error not later than t he duy before the cnse is cnllcrl.
(c) S1'TPULA'£l0N OF COUNSE i. AS TO Pir.JNG. Counsel for oppos in/! pa rties may file wilh the
clerk a written stipulation changing the t ime for filing briefs in a n~· case; p1·ovi<lecl, howe,•er.
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5. Number of copi~s to be filnd and clelivrred /o oppo.~iu!J 001111.Yol. Twenty copies of each
brief sha ll be filed wit h the c lerk o f the cour t, a nd a t lens t two copi es mailed o r delivered to
opposing counsel on or before the day on which the b rief is filed.
6. Size allcl Typo. Briefs shulJ be nhte inches in length a nd six inches in width, sn ns to
conform in dimenlions to the printed record, a nd shall be printed in lype not less in size, as to
height a nd width, t han the type in which the record is printer! . The record nnmuc:r of Lhc case
a nd names of counsel shall be printed on the front cover of all briefs.
1. Non-compliance, offect of. The clerk of this court is directrd not lo r eceive or file a
brief which fai ls to comply with the rcqufremcuts of tMs rule. ff neither s ide has flied 11
proper brief for the c1111se will not be h<>a rd. If one of the parties fails to file a proper brief he
can not be hea rd, but the case will be heard /'.1· parle upon the nr!!ume nt of the p:i r ty bv whom
the brief has been filed.
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IN THE

Supreme Court of Appeals

of Virginia
AT RICHMOND
----o,----

Record No. 2706

RAVEN RED ASH COAL COMPANY, Incorporated
Plain tiff-in-Error
vs.

BESSIE GRIFFITH, Administratrix of the Estate of
Douglas Griffith. deceased, Defendant-in-Error

PETITION
To the Honorable Justices of the Supreme Court of Appeals
of Virginia:

Your petitioner, Raven Red Ash Coal Company, Incorporated, respectfully represents that it is aggrieved by a final judgment of the Circuit Court of Russell County, Virginia, rendered on the 22nd day of December, 1942, in favor of the plaintiff

Supreme Court of Appeals of Virginia
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*

in the above styled case, wherein Bessie Griffith, Administratrix of the estate *of Douglas Griffith, deceased, was
the plaintiff, and your petitioner was the defendant.

The parties will be hereafter referred to as the plaintiff
and the defendant, according to their respective positions in the
Trial Court. Unless otherwise indicated, all italics are ours.
This case has heretofore been before your Honorable Court, and
the page numbers relative to the printed record in the case when
it was heretofore before you, will be referred to as the top pages
of the "Printed Record". and the page numbers of the present
record, showing what has transpired since the former record,
will be referred to as the pa~es of the "Transcript". Counsel
for petitioner desire to state orally the reasons for reviewing
the decisions complained of, and adopt this petition as their
opening brief, and which petition was p,resented to the Honorable Preston W. CampbeJl, Chief Justice, at Abingdon, Virginia, on the I 2th day of February, 1943, and copy was mailed
to Messrs. Griffith and Greenwood, Counsel for the plaintiff,
on the 11th day of February, I 943.
STATEMENT OF THE CASE.
There is presented herewith a transcript of the record showmg all matters which have transpired in this case since the
case was formerly before your Honorable Court, together
3 * with the *exhibits introduced in evidence, from which it
appears that this was an action for damages on account of
the death of Douglas Griffith, who was killed on the 1st day
of March, I 940, while in Mine No. 4 of the defendant.
This case was first presented .to the Industrial Commission
of Virginia, which, as is shown by the printed r,ecord, decided
that the accident which caused the death of Douglas Griffith
did not arise out of or in the course of his employment with
Raven Red Ash Coal Company. Thereafter this .cause was instituted in the Circuit Court of Russell County, Virginia, by
the plaintiff against this defendant. Such court sustained the
motion of the defendant to dismiss the case, and thereafter your
Honorable Court reversed the Circuit Court of Russell County,
and sent the case back to such court for a re-trial, and on such
re-trial, a verdict was rendered in behalf of the plaintiff against
the defendant in the sum of Seven Thousand Five Hundred
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Dollars ($7,500.00), which verdict was sustained by the Circuit Court, and to which ruling of the court the defendant objected and excepted, and is now presenting its petition for writ
of er.ror and supersedeas.
Various exceptions were taken to the rulings of the Trial
Court, and which will be designated and commented upon hereinafter.

* ASSIGNMENTS OF ERROR.
ASSIGNMENT OF ERROR NO. r.
The ccurt erred in overruling the motion of the defendant, made after the plaintiff had closed her evidence, to strike
out the evidence of the plaintiff (Transcript page r 34).
ASSIGNMENT OF ERROR NO.

2.

The court erred in overruling the motion of the defendant
made after all of the evidence had been introduced in the .case,
to strike out the evidence of the plaintiff (Transcript page
294),

ASSIGNMENT OF ERROR NO. 3.
The court erred in overruling the motion of the defendant
to set aside the verdict in the case (Transcript page 3 24).
ASSIGNMENT OF ERROR NO. 4.
The court erred in granting judgment against the defendant upon the verdict of the jury.
ASSIGNMENT OF ERROR NO. 5.
The court erred in g_ranting, over the objection of the defendant, Instruction No. 1, offered by the plaintiff (Transcript
page 296).
5*

*ASSIGNMENT OF ERROR NO. 6.

The court erred in granting, over the objection of the defendant, Instruction No. 2, offered by the plaintiff (Transcript page 297).
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ASSIGNMENT OF ERROR NO. 7.

The court erred in granting, over the objection of the defendant, Instruction No. 4, offered by the plaintiff. (Transcript page 297).
ASSIGNMENT OF ERROR NO. 8.
The court er.red in granting Instruction No. 5, over the objection of the defe11dant, offered by the plaintiff (Transcript
page 301).
ASSIGNMENT OF ERROR NO. 9.
The court erred in refusing to grant Instruction "A", offered by the defendant, and in amending such instruction, and
in g_ranting Instruction No. "A- 1" (Transcript page 306).
ASSIGNMENT OF ERROR NO. 10.
The court erred in refusing Instruction No. "C", offered
by the defendant, and in amending such instruction, over the
objection of the defendant, and in granting Instruction No.
"C- 1" (Transcript page 3 09).
6*

*ASSIGNMENT OF ERROR NO. 11.

The court erred in refusing Instruction No. "D", offered
by the defendant, and in amending such instruction, and in
granting Instruction No. "D- 1 ", ever the objection of the defendant. (Transcript page 3 11)
ASSIGNMENT OF ERROR NO.

12.

The court erred in refusing Instruction No. "F", offered
by the defendant, and in amending such instruction, over the
objection of the defendant, and in granting Instruction No.
"F- 1 ", over the objection of the defendant. (Transcript page
314)

ASSIGNMENT OF ERROR NO. 13.
The .court erred in refusing Instruction No. "H", offered
by the defendant, and in amending such instruction, and in
granting Instruction No. "H- 1 ", over the objection of the
defendant. (Transcript page 3 I 6)
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ASSIGNMENT OF ERROR NO. 14.
The court erred in refusing Instruction No. "L", offered
by the defenant (Transcript page 3 19).

7*

*ASSIGNMENT OF ERROR NO. 15.

The court erred in overruling the objection of the defendant to Question No. 5 2, dire.cted by plaintiff's counsel to
the witness, Sam Smith (Transcript page 29).
ASSIGNMENT OF ERROR NO.

1 6.

The court erred in overruling the motion of the defendant
to strike out the evidence of the witness, Tom Brown (Transcript page I 34).
STATEMENT OF THE FACTS.
The defendant, Raven Red Ash Coal Company, is a corporation engaged in the mining of c.oal, and on March I, I 940,
it was engaged in mining coal in its No. 4 mine, in Russell
County, Virginia.
On March 1, I 940, deceased, Douglas Griffith, was assigned by the defendant to shoot down and load coal in Room
No. 21. The defendant used cutting machines which .cut a
strip of abcut four inches wide at the bottom of the vein of
coal, so that the loader might shoot the coal down and load it,
and when Douglas Griffith came to his working place in Room
No. 2 1, he found the cutting machine in the face of the coal at
the end of the room at the point shown on the map which
8 * is filed as *an exhibit, designated and marked "Machine".
Horace Jamison, who testifies in behalf of the plaintiff,
and his helpe,r, James Keen, were running the cutting machine.
The machine was so sitting that deceased, Douglas Griffith,
could not sh::ot and load the coal in the rib of coal which was
between Room No. 2 r and aircourse left Io, which was to the
north of Room 2 I, and Griffith was seen to be leaning against
the coal, at or near the first break-through to the west of the
machine shown on the map. No one saw deceased go through
the break-through into left aircourse Io. However, in about
fifteen minutes after he was seen leaning against the ·.coal there
was an explosion in left aircourse r o, and the body of d{)-
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ceased was found at the place in left aircourse Io designated on
the map and marked "Body found here".
At the point opposite the cutting machin~. the rib of coal
between Room 21 and left aircourse Io was about four feet
thick (Horace Jamison, Transcript page 42) .
Prior to the time deceased was in Room 2 1, a small hole
had been cut through the rib of coal opposite the .cutting ma...i
chine between Room 21 and aircourse Io left. (Horace Jamison, Tran.script page 42). (James Keen, Transcript, page 68).
The coal cutting machine was operating and running
at the time of the .explosion and was not emitting any sparks
(Horace Jamison, Transcript page 48) (James Keen, Transcript page 50, 71). The force of the explosion from Io
9 * left air.course *into Room 2 r, came through the little hole
hereinbefore referred to (Horace Jamison, Transcript pag~
46) and blew James Keen over next the cutting machine. At
that time Keen had been near the little hole, which extended
through the rib of coal from Room 2 r and to Io left aircourse,
and the air from the explosion blew through from Io left aircourse through the little hole against Keen, who was between
the machine and the rib of the coal. (James Keen, Transcript
page 70). There was no evidence of fire on the cutting machine after the explosion (James Keen, Transcript page 72).
After the explosion there was no evidence of any flame, or fire,
or burning in Room 2 1, either on the ribs of coal or on the
cable of the mining machine, or anywhere in that room (J.
P. Horne, Transcript page 253-4). The coal in Room 21 and
in Io left aircourse was about thirty inches thick, and what
reason or excuse if any Douglas Griffith had in leaving Room
2 I and going in a stooped position, or crawling, to the place
where his body was found, does not appear from the evidence.
The west end of 10 left air.course where the body of
Douglas Griffith was found, was not being mined at the tim~
of the accident, and he did not have any business or duty in that
part of the mine in which his body was found (J. P. Horne,
Transcript page 24 7) .
*The inception of the explosion was at the point where
the body of Douglas Griffith was found (J. P. Horne,
Transcript page 290), (W. J. Elgin, Transcript page 178).
10*

Raven Red Ash Coal Co. vs. Bessie Griffith, Adm'trx

7

The face and hands of deceased were, after the accident, found
to be burned, and the hair on his privates was singed. The
clothing of deceased was, after the accident, intact, though
scorched, and Mr. Elgin did not see his trousers open. (Record
p. I 76)
The mine was a non-gaseous mine. No gas had ever been
found in it, although the defendant had made recent examinations to find gas, but no gas was ever found in that mine. (J.
P. Horne, Transcript page 271) (W. J. Elgin, Transcript
page I 74). P. L. Fleming had examined the mine for gas six or
eight days before the accident and found no gas, and he says
that no gas had ever been found in No. 4 mine previous to· the
accident. (P. L. Fleming, Tram:cript page r 69). Mr. Fleming states that he examined left air.course 1 o up to the "face "of
the coal, meaning the extreme west end of that aircourse, and
beyond the point where the body was found, and yet he found
no gas, and this was done six er eight days before the accident.
(P. L. Fleming, Transcript page 160, r 6 1). A tobacco can
was found beside the body of deceased with some cigar.ettes in
it, and one cigarette was on the outside of the can (W. J. Elgin,
Transcript page 177). There was a rule in the mine, which
was strictly enforced, against one of the employees going into
an abandoned part of the mine ''or a place that was not
1 r * working, unless he * first got permission from the foreman, or had instructions from his foreman to go'·. Deceased violated that rule when he went into the abandoned part of
the mine, in that he did not get permission from his foreman so
to do, and did not have instructions from his foreman to go
there (J. P. Horne, Transcript page 255). The only exception to that rule was that when the cutting machine came to a
man's working place to cut his coal, or the drill came in to drill
his rock, the employee "must withdraw, net from the room, but
from the face of the coal. out of the way, so he wouldbn't be
injured". (J.P. Horne, Transcript page 255).
As shown by the map, there was a break-through between
r o left aircourse and Io left heading, sixty-five or seventy feet
west of the point where the body o.f Douglas Griffith was
found, th.rough which the air circulated, and the mining laws.
even as to a gaseous mine, did not require break-throughs for
the circulation of air, except at places farther than 80 feet from

8

Supreme Court of Appeals of Virginia

the break-through (J. P. Horne, T,ranscript page 266).
Smith, Transcript page I 8).

(Sam

The air was forced into the mi~e by a pump, was directed
by br~ttices along Io left heading, which lies to the north of
Io left air course, to the break-th.rough, which lies to the east
of where the body of de.ceased was found, and then in an easterly course, to the break-through, which lies to the east of where
the body was found, and then in an easterly course along Io
I 2 * left *aircourse to the break-through west of the cutting
machine into Room 2 I, and thence into Room 22. The
body of deceased was found at a point less than 80 feet east of
the break-through where the air circulated between Io left heading and IO left air course. (J.P. Horne, Transcript page 245).
The mine was a non-gaseous mine; the point of ignition
of gas was at the pla.ce where the body was found; the mine had
been inspected with an approved flame safety lamp and no gas
had been found, and the pocket of gas might have ac.cumulated
in a minute. (Creed P. Kelly, Transcript page
).
ARGUMENT.
The argument will be directed to sustain the following
points:
A. The evidence int;roduced did not sustain the material
allegations in the notice of motion for judgment.
B. There is no liability on the defendant for the death of
Douglas Griffith,
(I) Because the defendant had fully complied with its
duty as to ventilating IO left aircourse;
( 2) Because Douglas Griffith, if he was an invitee on
the premises, was killed by his own negligence at a place where
he was not invited or expected to zo, and had left his working
place, contrary to the rules of the defendant.
I 3 * * ( 3) Because Douglas Griffith, if he was an employee.

had, without legal excuse or reason, and contrary to the
rules of the defendant, wandered to an abandoned part of the
mine where he had no right or duty to be;
(4) Because Douglas Griffith was guilty of contributory
negligence, which bars recovery.
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C. The Trial Court erred in granting some instructions
offered by the plaintiff; in refusing some instructions offered
by the defendant, and in amending some instructions offered by
the defendant.

D. The Trial Ccurt erred in refusing to strike out the
evidence of the plaintiff.
E. The Trial Court erred in refusing to set aside the verdict of the jury and in entering judgment thereon.
F. The Trial Court erred in other instances, which will
be referred to.

The evidence introduced did not sustain the material a/legation.~ in the notice of motion for judgment.
Many material allegations were made in the notice of
motion for judgment, which were not sustai!led by the evidence,
and some of which will now be referred to.
(I) On page 25 of the printed record, it is alleged that
the defendant "did assign and designate the block of coal situated immediately between Room 2 I and the side of left air.course No. Io as the point in the said coal mine for plain14 * tiff's *intestate to proceed to and begin to work" - - - -.
The evidence does not sustain that allegation, but shows
to the contrary that Douglas Griffith was assigned to work in
Room 2 1, but no particular place in such rcom was designated
(J. P. Horne, Transcript page 247).
(2) In printed record, page 25, it is alleged "The said
defendant had promulgated and did enforce a rule requiring all
persons in the said mines to use the mined out areas of the said
mine, and plaoes in the said mine where the coal had been removed, and was not being used for the hauling and removing
of mal through or over, as a toilet and for the purpose of answering to a call of nature." There is no evidence in the rz.cord in this case sustaining that the defendant "had promulgated
a rule" to that effect.

On page 26 of the printed record, it is alleged that
the defendant failed to provide and maintain "adequate and
proper break-throughs from Room 2 I into left aircourse IO".
The evidence in the case does not sustain that allegation, and is
to the contrary. As shown on the map which is filed as an ex(3)
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hibit with the record, a break-through had been provided between Room 21 and left air course Io, which break-through
was 6 5 or 70 feet from the place where the body, of Douglas
Griffith was found, and, as required by the rules and regu15 * lations for *the mining of .coal, no break-throughs were
required only every Bo feet for air purposes, and, therefore, sufficient breakthrcughs had been provided. This will
be referred to at a later point in this brief (Sam Smith, Transcript page 18) (J.P. Horne, Transcript, page 266).
(4) In the printed record, page 26, it is alleged that the
defendant ''failed to provide and maintain adequate and proper
curtains, brattices and all necessary appliances and equipment
r.ufficient to supply an adequate and reasonable amount of
moving air in and through said left aircourse 1 o". The evidence does not sustain that allegaticn and all of it is to the
contrary. Reference to the aforesaid map shows that all necessary and proper brattices and curtains were erected and maintained at all points.

( 5) On page 26 of the printed record, it is alleged that
the defendant negligently failed to prevent the accumulation of
highly explosive gases in left aircou~e No. 1 o. This mine was
a non-gasecus mine. No gas had ever been found in it, and the
evidence not only does not sustain the said allegation, but all
of it is to the contrary and shows that the defendant had taken
every known precaution to ascertain if there was any gas in
that aircourse and had found none there.
(P. L. Fleming,
Transcript page 160) (W. J. Elgin, Transcript page 174)
(Creed Kelly, Transcript page 195) (J. P. Horne, Transcript
page 271).
·
16

* * (6)

On page 2 7 cf the printed re.cord, there is an allegation that the cutting machine which was being used by
the defendant in Room 2 1, was defective and not in a proper insulated condition, and "emitted large quantities of sparks and
fire and threw the same on and over the mined out area of the
mine". The evidence not only does not sustain that allegation,
but all of the evidence is to the contrary. Horace Jamison,
the operator of the cutting machine, (Transcript page 48, 5 o),
and James Keen, his helper, (Transcript page 71), were in the
room with the .cutting machine at the time of the explosion.
and they state that the cutting machine was not emitting sparks
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or flame at the time of the explosion. J. P. Horne (Transcript
page 25 3) states that after the explosion there was no evidence
of flame or fire upon the cutting machine, or at any other place
in Room No. 2 I. All of the evidence is to the effect that the
inception of the explosion was at the point where the body was
found and was not from Room 2 1.
( 7) On page 2 7, it is alleged that Douglas Griffith "retired to· the said point for the purpose of answering to a call of
nature" and that the "point so retired to by the said plaintiff's
intestate" had been designated by the defendant to be used as
a toilet. There is no evidence in this case to sustain those allegations. Douglas Griffith left his working pla.ce, and, contrary to the rules of the company, passed through the breakthrough between Rcom 21 and into left aircourse 1 o, and
I 7* went *along left aircourse Io for a cE-tance of about 1 oo
feet. He was last seen leaning against the coal at the breakthrough. He was not again seen until his body was located.
Why he left his working place and went into the abandoned
part of the mine, is purely a matter of conjecture. After his
bcdy was found, it was observed that his clothing was in order
and not disarranged, and that his pants were not open or down.
It is true that one witness stated that th~ hairs on his privates
were burned, but that only tends to show that he was urinating,
and all of the evidence is to the effect that a workman did not
even have to leave his working place in order to urinate. (J. P.
Horne, Trans.cript page 254).
There is no evidence in this case sustaining the allegation
that the point to which the deceased went had been "designated
by the defendant to be used as a toilet".
(8) Again, on page 28, of the P,rinted record, we find
the allegation that the equipment, meaning the cutting machine, was "antiquated, inferior, defective, open and dangerous". There is nc evidence in the case to sustain that allegation,
and the evidence is to the contrary. On that page there is a
further allegation that the equipment, meaning the cutting ma.chine, because there is no other equipment there, "did emit large
quantities of sparks and fire and hurled the same into the large
quantity of explosive gases which had been so permitted to accumulate and remain in the said mine, and. which said sparks and
fire would instantly ignite and cause the said large quantity

r2

Supreme Court of Appeals of Virginia

18* of explosive *gases to explode."

There is not a single iota
of evidence in the case to sustain that allegation. All of
the evidence in the case is to the effect that the cutting machine
did not emit any sparks or firet and that instead of the inception of the explosion being at the cutting machine, its inception
was at the point where the body of Douglas Griffith was found.
The evidence is uncontroverted that the explosion was not caused from sparks or fire emitted from the cutting machine. That
the inception of the explosion was at the place where the body
was found, see the evidence of W. J. Elgin, Mine Inspector,
Transcript page r 78, Creed P. Kelly, Mine Inspector, Transcript page 198, and J. P. Heme, Transcript page 25 r.
What actually caused the explosion we can only imagine.
It may have been from the flame of a match; it may have been
from a static flame, or it may have been from some other
cause at the place where the body was found. But, it was not
caused by any flame or sparks from the cutting machine.
An examination of the evidence hereinbefore cited clearly
demonstrates that the above mentioned allegation in the notice
of motion for judgment, and which were material in order to
sustain the allegation of negligence on the part of the defendant,
were not only not sustained by the evidence, but all of the evidence on those questions was to the contrary.
19* *The defendant had fully complied with its duty as, to:
r)E.ntilation No. 1 o left aircoun;e.

An examination of the map which is filed as an exhibit,
shows that the body of Douglas Griffith was found 6 5 or 70
feet from the break-through between Io left aircourse and Io
left heading. Mr. Horne, in his testimony, sustains that statement, and there is no evidence in the case to the contrary. The
map shows that curtains and brattices were provided for the
openings, and in the rib between r o left aircourse and r o left
heading, except as to the last above mentioned break-through,
and that the air being forced into the mine was conducted
through the break-through into r o left aircourse at the point
65 or 70 feet from the place whe,re the body was found. The
rule with reference to miningt not only as to non-gaseous mines,
but also even as to gaseous mines, is that break-throughs for
ventilation purposes are not required closer than 80 feet each
from the other, and that, therefore, in this instance, the defend-
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ant, when it provided the break-through for circulation of air
pu_rposes 65 or 70 feet from the inception of the explosion, had
fully complied with its duty, even if the mine had been a gaseous mine, in which it had known that gas would probably
accumulate. All of the evidence introduced in the case sustains
this position that the defendant had fully complied with its
duty as to the circulation of air in left aircourse Io, and only
two witnesses testified on that subject.
20* *Sam Smith, in his evidence, Transcript page 18, said:

''Q. 18 What was the usual and re.cognized method
or practice of providing air to the face of the coal?
"A. You mean the distance you could drive it without air?
"Q. 1 9 Without curtains or however you do it,
with curtains, brattices, or whatever ycu use.
"A. Well, I think the law is not to exceed eighty
feet."
* * * * * *
"Q. 22 Where have you been engaged in mining?
"A. The biggest part has been with the Raven Red
Ash Coal Company.
"Q. 23 Are you at this time a certified assistant
mine foreman?
"A. Yes, sir.
"Q. 24 Now I will ask you to state whether or not
there is an approved and recognized method prevailing in
this locality as to the proper course of ventilating the face
of the coal in the driven up parts of a mine.
"A. Not to exceed eighty feet."
Mr. Home, in his testimony, T.ranscript page 266, said:

"X. 45 Aren't these b11eak-throughs all the way
from that point into Douglas Griffith's working place?
Isn't there one, and there one, and there one? Aren't
there direct break-throughs all the way to this point? (Indicating on map) .
"A. There are break-throughs at more or less regular intervals.
"X. 46 I will ask you if it isn't a fact that in t~at

I

4

Supreme Court of Appeals of Virginia

place that there was a dead heading with no provision for
the ventilation? Is that right? (Indicating.)
"A. That point measures three and a half inches,
which would be seventy feet past this last break-through.
w~,ich is ym··tirely within the mining law even in gasieoui~.
mmes.
2 1*
* "X. 4 7 Any way, there was seventy feet at another point where you had no provision for ventilation. Is
that right?
"A. What point is that?
"X. 48 The one I was just talking about?
"A. Yes, sir. That is .common mining practice.
Eve.ry mine does that, Mr. Griffith, whether gaseous or
whether it is not gaseous."

It appears from the foregoing that the defendant, as to
ventilation, was "entirely within the mining law" even if the
mine had been a gaseous mine, which_ it was not, and that,
therefore, it was not guilty of any negligence as to ventilating
left aircourse No. Io, at the place where the explosion started,
such place being less than 80 feet from the break-th;rough,
through which the air was actually circulated.
Plaintiff earl.not recover, because Douglas Griffith, if he
was an invitee on the premises, was killed by his own negligence,
at a place where he was not ir.i•vited or expected to go, and had
left his working place, contrary to the rules of the defend(!JJ1t.

Plaintiff, in her notice of motion for judgment, and
throughout the trial of the case, has taken the position that her
intestate was an invitee in the mine, thereby excluding the idea
that he was an employee, and thereby further taking the position that the law of master and servant does not apply. The
defendant dces not care whether Douglas Griffith was considered as an invitee or as an employee, and is perfectly
22 * willing to meet either *contention of the plaintiff. However, it is primary law that the plaintiff having taken the
position that Douglas Griffith was an invitee upon the premises, will not be allowed to take any contrary position. She
must stand er fall upon the position she has taken in her pleadings and in the trial of the case.
Douglas Griffith was a coal loader for the defendant, and
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on the morning of the accident had been assigned to work in
Room 2 I. He came to Room 2 1 and found the cutting machine there and stepped back away from the cutting machine to
the opening between Room 21 and left aircourse No. 1 o.
Contrary to the rules of the company, he left that point
and wandered over I oo feet down left aircourse Io to the point
where his body was found. No one authorized or directed
him to go from his working place into Io left aircourse. He
violated the rule of the .company when he did so.
Sam Smith, introduced by the plaintiff, in his evidence
(Transcript page 34, 35), said:
"A. Well, it would be hard if he didn't look at the
otber side. But with the rules we have got nc·w that the
men can't leave their places, he would have no right to go
over there.''
* * * * * *
''By the Witness:

There was a rule posted for a man not to be in his
working place while the machine was cutting or a drill
drilling, but you must come back a safe distance from the
face. You could either come back to the break-through or·
to the mouth of an entry, but you must not be in the working place when the machine was cutting coal or a drill was
drilling.''
23 * *Mr. Home, in his evidence, (Transcript page 254) said:

"Q. 77 Is there any rule or reason you know of why
a man should leave his working place in order to urinate?
"A. No, sir, when they urinate they always do it in
their working place, Jlmost without moving.
"Q. 7 8 That is right on the floor?
"A. Yes, sir.
"Q. 79 There is no rule in the mine with reference
to that?
"A. No, sir.
"Q. 80 Was there any rule about a man leaving his
working place when the cutting ma.chine was working in
the place?
"A. Yes, sir, there was.
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"Q. 8 r What was that, Mr. Horne?
"A. There was a rule that was strictly enforced that
no man should leave his working place and go off and
visit other men who were at wo.rk, or to· go off in an
abandoned part of the mine, or a place that was not working, unless he first got permission· from his foreman, or
had instructions from his foreman to go. We had penalized
some men for going out o.f their working place by laying
them off for a week, and in one or two cases we discharged
men for continuing to do it. The only exception to this
rule was, and it is not an ex.ception, when the machine
came in a man's place to cut his coal or the drill came to
drill his rock, he must withdraw, not from the room, but
from the face of the coal, out of the way so he wouldn't
be injured.
"Q. 82 That was the only exception?
"A. Yes, sir."
Mr. Heme, in his evidence, (Transcript page 247), said;

"Q. 50

Did Douglas Griffith have any business or
any duty in that part of the mine in which his body was
found?
"A. No, sir, he did not.
"Q. 5 I Do you know why he went there?
"A. No, sir, I don't have the least idea."
24 * *Nobody knows why Douglas Griffith went to the place
where his body was found. Nobody knows what he did
when he got there, except that it may have been that he lighted
a cigarette. There is reason to believe that, in that the cigarettes
were found by his body and one of the cigarettes was lying by
his body. That he violated the rule of the compa!ny is shown
by all of the evidence, and is not contradicted, that he went to a
place to which he was not invited or expected to go, is also net
.contradicted in the evidence. Therefore, there can be no recovery in this case.

That the defendant did not owe any duty to Douglas Griffith at the place where he was killed, is demonstrated by various
authorities on that subject. It is the la.w that the duty which a
property owner owes to an invitee is co-extensive with and limited by the invitation, and that the duty of exercising ordinary
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care to render the premises reasonably safe for the visit, does not
extend to places beyond the invitation.

Knight v. Moo~,. 179 Va. 139, 145;
Eastern Shore Co. v. Lecato, 15 1 Va. 619;
7 Digest Va. ~ W. Va. Reports, 6 5 2;
Meanley v. Petersburg R. Co. 133 Va. 173;
Virginia Etc. Co. v. Perkey's Adm'r., 143 Va. 168, 179.;
25 * *The law on this question is stated in 38 Am. Jur., p3ge
761, as follows:

"Sec. 1 oo. Part of Premises upon Which Injury Is
Sustai~d. An owner or occupant is liable for an injury
sustained by a person, who entered the premises by invitation, as a result of a defective condition of the premises
only where the part of the premises upon which the injury was sustained was covered by the invitation. If a
person, although on the premises by invitation, goes to a
place not covered by the invitation, the owner's duty of
care owed to such person as an invitee ceased forthwith."
In the case of \llilliamson v. Wellman·, 156 Va. 417, at
page 4 2 5, the court said:
"In the case of Virgtria, etc. Co. v. Perkey's Adm'r.,
143 Va. 168, at page 179, 130 S. E. 403, 406, it is said:
'The owner is not an insurer of the safety of an invitee
while on the premises; he only owes him the duty to exercise ordinary care to see that the property is in a reasonably
safe condition for the use he was iri1vited to make of it.',,
Douglas Griffith, on the theory that he was an invitee, was
invi.ted into the mine for the purpose of shooting and loading
the coal in Room 2 I, without any excuse, so far as the evidence
shows, and without any reason except his own whim, so far as
the evidence shows, he went to an abandoned part of that mine
and was killed. Under the· above mentioned autho·rities, the
defendant owed no duty to him while he was at that place.
"The owner of occupant of land who, by invitation, express or implied, induces or leads others to come upon his premises, for any lawful purpose, is liable in damages to such per-
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sons-they using due care-for injuries occasioned by
26* *the unsafe condition of the land or its approaches, if
such conditio~, was known to him and not ta them, kind>
was negligently suffered to exist, without timely notice to the
public or to those who were likely to act upon such invitation.H
The above quotation is taken from the opinion of the
court in Bennett v. Railroad Company, 102 U. S. 577; is
quoted with approval in the opinion of the court in Nesbit v.
Webb, 115 Va. 362, and the latter case is cited with approval
by the court in Agricultural Association v. Lecato. r 5 r Va.
614, 6 r 7. We, therefore, feel that we may safely rely upon
that quotation as correctly stating the law in Virginia, and w~
feel tco that under such statement of the law, the defendant has
no right of recovery against this defendant.
Reviewing this quotation, and admitting, for the sake of
argument, that Douglas Griffith was an invitee upon the premises of the defendant, then it appears that the defendant might
be liable in damages to Douglas G1riffith, provided DouglasGriffith used due care, if the unsafe condition was known to de-/iendant and not to Douglas Griffith, and was negligently suffered to exist without timely notice to him. The uncontradicted evidence in this case is that this was a non-gaseous mine. No
gas had ever been found in it. Yet, the defendant had taken
every known precaution to locate any gas therein, if it should
develop, and the mine foreman, only five or six days be27* fore the explosion, *examined Io left aircourse for gas.
went down the aircourse beyond the place where the body
was found to the heading or face of the coal, and did not locate
any gas. The evidence is uncontradicted that the defendant
did not know that any gas had accumulated in the mine, and
under such a state of facts, it is earnestly submitted that the
defendant was not negligent, in that it did not know of the
existence of the gas, and had not negligently suffered the gas
to exist, and that there was no duty upon the defendant to give
notice to the public o.r to Griffith, or to anyone else, of gas
which it did not know of, and which it had not been able to
find.
Therefore, it is again submitted that the plaintiff has no
right to recover.
In 38 Am. Jur. page 757, Section 97, it is said:
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"It is when the perilous instrumentality is known to
the owner or occupant and not known to the person injured that a recovery is permitted."
Numerous additional authorities are cited in the note to
the text.
Under the circumstances, there was no duty upon the defendant to give notice to Douglas Griffith of a conditio,n which
it did not know to exist, and which, after due diligence, it had
not been able to locate.
28 * * Plaintiff cannot recover if Douglas Griffith was an em-·
ployee ar.•d subject to the law of master and servant, llecause, without legal excuse dr reason, and contrary to the· rules
of the defendant, he wandered to an abandonied part of the
mine, where he had no right or duty to be.
The law seems to be well settled that where an employee
who has been assigned to, work at a particular place, voluntarily
goes away from his post of duty, of his own volition, for some
private purpose, and is injured in consequence thereof, he has
no remedy against his employer. That such is the law is shown
by the opinion cf the court in Bertha Zinc Company v. Martin,
93 Va.791, 799·
That was a case where an employee left the place of work
assigned to him and went to warm himself at a fire around
which dynamite was being dried. The dynamite exploded and
the employee was killed. There is an abundance of authority
which sustains the statement hereinbefore mentioned. In 3 5
Am. Jur., page 641, Section 212, it is said:
"It is obvious thcJt the rule as to the common-law dutv
of a mineowner to furnish employees with a safe place"" i~
which to work extends to the completed portions of a
mine over which he has control, but this duty is not due an
employee who leaves his proper place and goes elsewhere
in the mine."
The following three decisions are cited in support of _the
text:
Ellsworth v. Metheney,

1 04

F.

1 r 9,

5 r L. R. A. 3 89;
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29* *Pioneer Min. t1 Mfg. Co. v. Talley, 152 Ala. 162, 43
So. 100, 12 L. R. A. (N. S.) 861:

King v. Mendota Coal Company, 163 Iowa 181, 143 N.
W. 539, L. R. A. 1916F 1220.

In the case of Elsworth v. Metheney, supra, Metheney was
employed as a coal miner by the defendant, and during the noon
hour, left the part of the mine in which he was employed an
proceeded to the room of a fellow workman, and after some
talk with him concerning the mining operations, was returning
to his room and came in .contact with an electric wire. The
court in its opinion said:
"In other words, the learned judge was of the opinjon
that when the decedent was injured, under the circumstances above outlined, he was in the discharge of his duty
in the course of his employment, and he treated the case as
though Metheney had been killed in the part of the mine
where he was necessarily employed in the discharge of his
duties; and this view was given to the jury as a matter of
law, and they were practically told to dismiss from .consideration any defense based upon the claim that the decedent
was not killed in the performance of the duties of his employment. We cannot concur in this view. No authority
has been cited in support of it, and it is opposed to wellconsidered cases. Wright v. Rawson, 5 2 Iowa, 3 29, 3 N.
W. 106; Kennedy v. Chase, I 19 Cal. 637, 52 Pac. 33; 1
Shear. f1 R. Neg. 190. It is to be borne in mind in this
connection that Metheney was not going from, or coming
to, his work. He was not engaged in the business of his
employe.r at the time of the injury, but came to his death
during the noon hour, while returning from a visit undertaken, upon his own volition, outside the part of the mine
in which he was employed."
In the case of Pioneer M,.ning t1 M anufacturfo•g Company
v. Talley, supra, the plaintiff, who was an employee in a coal
mine, had left his working place and went, of his own ac30* cord, to *another part of the mine "and, while there, received the injuries of which he complains, by the falling of
draw slate from the roof or ceiling of the mine" in the entry.
The .court, in its opinion, said:
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"It must be conceded, as contended by defendant's
counsel, that, when the plaintiff is injured in a place where
he has no right to be, or if he goes out of his employment
for some private purpose, and not on his employer's business, he has no cause cf action against his employer. That
seems to be the well-established rule. Dresser, Employers'
Liability, Sec. 104."
The court, in its opinion, further said:
"When he did this, leaving his own place of labor for
the purpose specified, ( to secure his tools from another
person in the mine), he assumed the risk incident to the
route voluntarily selected by him. Geis v. Tennessee Coal,
Iron f6 R. Co., 143 Ala. 303, 39 So. 301."
In the .case of Kmg v. M~ndota Coal Company, supra.
plaintiff was a coal miner and left his place of work to return
some tools to a workman in the other part of the mines.
The court, in its opinion, said:
"It is the duty of the employer to furnish his employe with a reasonably safe place to work, and if he fails
to do so and the employe is thereby injured whilst exercising due care on his part, the employer is liable for such
injury. But this duty to fu.mish a safe place in which to
work is limited to the premises where the employe is re-·
quired, for the purpose of his employment, to be; it does
not extend to his protection while upon private excursions
outside of those limits, taken solely on his own account.
or relating to his own personal convenience.
31*

*"If, therefore, you find from the evidence that at the
time the plaintiff was injured he was not in his working
place, but had left it for the purpose of visiting workmen
at another place in the mine, for his own c.o·nvenience or
pleasure, and was returning to his place of working, and
before he had reached the usual or ordinary traveled way
in going to and from said working place, he was injured
by a fall of rock, he cannot recover, and if you so find you
should return a verdict for the defendant."

In the case of Kennedy v. Chase,

1 19

Cal. 6 3 7, 5 2 Pac. 3 3,

22

Supreme Court of Appeals of Virginia

63 Am. St. Rep. 153, the plaintiff was employed as a laborer
to assist in putting the ballast in a ship, and shortly after reaching the deck of the ship, instead of going directly to the place
where he was to work, he, without direction or request from
anyone, walked to another part of the ship and left his coat
handing on the hatch. On quitting work in the afternoon,
plaintiff, instead of directly leaving the ship, went to the hatch
for the purpose of getting his coat, and after getting his coat he
started to leave the ship and fell into the hold and was injur!d.
The court, in its opinion, said:

That the duty of the owner is ''limited to responsibility for the condition of that portion of the premises required for the purpose of the visit: it does not impose liability for the want of safety at a point without those limits,
and where the injured party was neither invited nor expe.cted to go: r Thompson on Negligence, c. 7, p. 308;
Zoebison v. Tarbell, 10 Allen, 385; 87 Am. Dec. 660;
Murray v. McLean, 5 7 Ill. 3 78; Schmidt v. Baue.r, 80 Cal.
565."
In a note to L. R. A., annotated, 1916F, page

1227,

it is

said:
"The cases very generally hold, that where a servant
3 2 * leaves his working place and goes to another *part of the
plant for his own purposes, and is injured while so away
from his P,roper place, the master is not liable for such injuries."
In Brown v. Shirley Hill Coal Company, 46 Ind. App 354.
94 N. E. 5 7 4, it was held that the plaintiff, who was a miner,

could not recover, in that he had left his place of work and went
to another part of the mine to procure a cartridge pin, which he
had lent to a fellow employe, and was injured by the falling of
slate from the roof.
The court rendered a similar decision in Anderson v. Berlin
Mills Company, 88 F. 944, and said:
"Such departure from the place and the purposes of
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the employment has, in many cases, been held to absolve
the master from lia bit i ty."

The plaintiff cannot recover because her intestate, Douglas
Griffith, was guilty of contributory neglt'gence, which bars recovery.
As shown by the uncontradicted evidence of Mr. Horne,
hereinbefore quoted, shown in Transcript page 254, there was
a positive rule in the mine which was strictly enforced, by
which the employees were forbidden to leave their working
places or to go to abandoned parts of the mines, or to any place
which was not working, unless permission was secured from
the foreman, or instructions had ·been issued by the foreman.
Douglas Griffith did not get permission from his foreman
3 3 * to leave his working * place and he w,.s not ordered by ·his
foreman to leave his working place (W. C. Hooker, Trans.cript page 23 I). He violated the rules of the mine when he
left his working place and went into the abandoned part of the
mine, where no work was being done.
The law in Virginia is that "a servant injured in consequence of the violation of a rule of the master, cannot recover
damages from the master for an injury which the obervance of
the rule would have prevented.
7 Dig. Va. 8 W. Va. Reports, page 9 5, Sec. 71, and cases
therein cited. ·
See also 3 9 C. J. page 844, to the same effect.
It, therefore, follows that Douglas Griffith was guilty of
contributory negligence, and that the plaintiff has no right to
recover.
Plaintiff, however. tries to avoid the effect of the violation
of such rule, with the theory that her intestate left Room 21 to
answer a call of nature. The evidence does not sustain that
.contention. There is no evidence that he went iri•to the air-.

course For the purpose of defecation, and t~ere was no reason
for him to leave Room 2 I in order to urinate. Any contefj tion
that he left for the purpose of defecation is based upon pure
imagination and nothing el:t'e.
1

34 * *The court e.rred in granting Instruction No.

1,

offered
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by the· plaintiff, for the reas0n that it stated an abstract
proposition of law.
The court erred in giving instruction No. 2, offered by the
plaintiff, for the reasc·n that such instruction put the duty upon
the defendant to P.rovide for the safety of the plaintiff, regardless of the fact that plaintiffs intestate was guilty of contribu ·
tory negligence and· did not make use of the premises "with due
care". An examination of the opinion in Lecato v. Eastern
Shore Company, 147 Va. 885, referred to, shows that an invitee upon the premises of another may require the owner of the
premises to exercise due care. The invitee must use the premises
"with due care", that is, must not be guilty of contributory
negligence or of violating the rules. of the company with reference to the use of the premises.
The court erred in granting Instruction No. 4, offered by
the plaintiff. This instruction is etroneous, in that under it.
plaintiff might be allowed to recover, even though he was
guilty of contributory negligence and guilty of want o.f o·rdinary care. It is true that instruction was given in Darbyi Coal
Compa,ny v. Sloop, 116 Va. 848, 850. However it was not
commented on by the court and was not specifically approved.
In the objection made by counsel, there is a mistake, in that in
the sixth line of such objection the plaintiff is referred to as
the defendant.
3 5 * *The court erred in granting Instruction No. 5, offered by:

the plaintiff, for the following reasons:
( 1) It leaves out the question of whether or net Douglas
Griffith left his. place of work, without direction from the
company, and without any duty to do so, and was guilty of
contributory negligence in having carelessly wandered to a part
of the mine where he· had no business and did negligently ignite
t:he gas which caused the explosion.

(2) It puts upon the defendant the duty of ventilating,
around the "face of the coal" which was 70 feet west from the
point where the body of Douglas Griffith was found, when
there was no duty upon the defendant to provide circulation of
air and ventilation "around the face of the coal"; that is, at a
point to which, so far as shown by the evidence, Douglas Grif.
fith did not go.
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(3) It puts upon the defendant the duty of providing
circulation of air in left aircourse No. 1 o, which was not being
worked, and which was abandoned and in which Douglas Griffith was not supposed to go and had no business and no ex.cuse for going.
(4) It places upon the defendant the duty of giving
notice o.f gas to Douglas Griffith, even though the defpndant
did not kr.,'OW the gas was in existence, and had made every
reasonable effort to locate gas in that mine, without effect. On
that point, this instruction is contrary to the instruction ap36* proved *in Agricultural Association v. Lecato, 15 r Va.
6 r 4, under which there was no duty upon the defendant to
give warning of gas unless the gas "was known to it".
(5) Because it says that the defendant was negligent in
"failing to provide ventilation in said left aircourse No. r o",
which included the western part of said aircourse and in which
Douglas Griffith did not go.
( 6) Because it says that the defendant was guilty of negligence in failing to '' discover and remove the dangerous gases
from said left aircourse No. 1 o," when there was no duty upon
the defendant to discover gases in that unused and abandoned
part of the mine, and when the defendant had used every reasonable effort to ascertain if there was any gas in that aircourse,
and ·when the defendant had fully complied with its duty.

( 7) Because it makes the defendant guilty of negligence
for failure to warn Douglas Griffith of the gas, when plaintiff
did not know of the gas and, therefore, .could not have warned
Douglas Griffith; and,
( 8) The instruction is peremptory and does not instruct
the jury as to the contributory negligence of Douglas Griffith,
and that if he was guilty of such negligence, that the plaintiff could not recover. On this question see Lecato v. Eastern
ShoreAssoct'ation, 147Va. 885,892,
3 7* * The verdict of the jury is not binding upon tbe court.

There is no .conflict of the evidence in this case, and, therefore, whether the defendant used ordinary care is a question to
be determined by the court.

Va. I. C. £1 C. Co. v. Kiser, 105 Va. 695, 704.
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The "unbending test" of negligence is invok~d.
That the defendant was not required to ventilate No. Io
left aircourse by break-tbroughs, which were less than 80 feet
apart, it clearly established by the uncontradicted evidence, and
which shows not only the ordinary usage of the business, but
also that it was legal not to do so. The "unbending test" of
negligence is to be found in the ordinary usage of the business,
and no man is to be held by law to a higher degree of care
than the fair average of his profession or trade, and the standard
of due care is the conduct of the average prudent man.
7 Dig. Va. f1 W. Va. Reps. page 646, and numerous cases
there cited.
Applying the "unbending test". to the present situation, it
appears that the defendant certainly followed the usage of the
mining business as to ventilation of the aircourse, and it, therefore, cannot be held to any higher degree of care than that
established by such usage.
*CONCLUSION
We respectfully submit that the eviden.ce does not disclose
that the negligence of the defendant was the proximate cause of
the death of Douglas Griffith, and that this case falls within
the well-established rule laid down in Virginia Iron, Coal t'6
Coke Company v. Kiser, 109 Va. 695, 704, wherein the court
says:
"The negligence of a master cannot be inferred from
the mere occurrence of an accident by which his servant
was injured. That fact alone does not raise even a prima
facie presumption that the maste.r has been guilty of negligence or a breach of duty to his servant. Negligence of
the master, in such case, is an affirmative fact to be established by the injured servant. If the injury may have resulted from one of two causes, for one of which the master
is .responsible, but not the other, the servant cannot recover; neither can he recover if it is just as grobable that
the injury was caused by the one as the other."
And that, therefore, the verdict should not be sustained.
For the reasons hereinbefore set out, your petitioner prays
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that a writ of error and a supersedeas to the said judgment of
the Circuit Court of Russell County may be awarded to it; that
the judgment of the Trial Court be reversed and final judgment entered in favor of your petitioner, dr that a new trial be
granted to it, and that such proper relief be afforded as to the
cou.rt seems proper.
RAVEN RED ASH COAL COMPANY, Incorporated,
By H. M. BANDY
JOSEPHINE GILLESPIE
R. 0. CROCKETT
39* *H. M. BANDY,
Norton, Virginia.
JOSEPH S. GILLESPIE,
Tazewell, Virginia.
R. 0. CROCKETT,
Tazewell, Virginia.
We, the undersigned, H. M. Bandy, whose address is Norton, Virginia, and R. 0. Crockett, whose address is Tazewell,
Virginia, attorneys practicing in the Supreme Court of Appeals
of Virginia, do certify that in our opinion the judgment and
decision of the Circuit Court of Russell County, Virginia, in the
action wherein Bessie Griffith, Administratrix of Douglas Griffith, was the plaintiff, and Raven Red Ash Coal Company, Incorporated, was the defendant, rendered on the 22nd day of
December, I 942, should be reviewed by the Supreme Cou.rt of
Appeals of Virginia.
H. M. BANDY
R. 0. CROCKETT
Received Feby. 12, 1943.

P. W. C.
March 4, 1943, Writ of error and supersedeas awarded by
the court. Bond $8,000.
M.B.W.
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RECORD
Virginia:
In the Cle.rk' s Office of the Cir.cuit Court of Russell
County.
Bessie Griffith, Administratrix of the Estate
of Douglas Griffith, deceased,

Plaintiff

vs.

Raven Red Ash Coal Company, Inc.,

Defendant.

Pleas before the Circuit Court of Russell County, Virginia,
on Tuesday, the 22nd day of December, 1942.
Be it remembered, that, heretofore, to-wit: On the 17th
day of February, 1941, the plaintiff, Bessie Griffith, Administratrix of the estate of Douglas Griffith, deceased, filed her
notice of motion in this case against the defendant, Raven Red
Ash Coal Company, Inc., which said notice of motion was
transcribed in a former record in this case before the Supreme
Court of Appeals of Virginia.
page B

r And on another day, to-wit:

On the 15th day of October, 1941, the following Order
was entered, which order is in the words and figu,res following:
Virginia:
In the Supreme Court of Appeals held at the Court-Library Building in the City of Richmond on Wednesday the
15th day of October, 1941.
Upon tre petition of Bessie Griffith, administratrix of the
estate of Douglas Griffith, deceased, and writ of error and
supersedeas is awarded her to a judgment rendered by the Circuit Court of Russell County on the 8th day of September,
194 I, in a certain notice of motion for judgment then therein
depending wherein the said petitioner was plaintiff and the
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Raven Red Ash Coal Company, Inc., was defendant, no bond
being required.
A copy, Teste:
W. S. WATTS,
Clerk.
page C

r And on another day,

to-.wit:

On the 8th day of June, I 942, the following Order was
entered, which Orde_r is in the words and figures, following:
Virginia:

In the Supreme Court of Appeals held at the Court House
in the Town of Wytheville on Monday the 8th day of June,
1942.
Bessie Griffith, Administratrix of the estate
of Douglas Griffith, deceased,
against

Plaintiff in error

Reco.rd No. 2 5 3 1

Raven Red Ash Coal Company,
Incorporated,

Defendant in error.

Upon a writ of error and supersedeas to a judgment rendered by the Circuit Cou.rt of Russell county on the 8th day of
Septem her, 1941.
This day came again the parties, by counsel, and the court
having maturely considered the transcript of the record of the
judgment aforesaid and argument of counsel, is of the opinion,
for reasons stated in writing and filed with the record, that the
said judgment is erroneous. It is therefore adjudged and ordered that the same be reversed and annulled, and the same is remanded to the said circuit court for a new (rial.
And it is further adjudged and ordered that the plaintiff
in error recover of the defendant in e.rror her costs by her expended about the prosecution of her writ o.f error and supersedeas aforesaid here.
page D

r And on another day,

to-wit:

On the I 4th day of September, 1942, the following Order
was entered, which Order is in the words and figures following:
At a Circuit Court of the County of Russell at the Court-
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house of said Court in said County on Monday the 14th day
of September, in the year of our Lord, one thousand nine hundred and forty-two, and in the one hundred and sixty seventh
year of our Commonwealth.
Present: The Honorable Ezra T. Carter, Judge.
Bessie Griffith, Admx..
Plaintiff
vs.

Notice.

Raven Red Ash Coal Co ..

Defendant.

Upon motion of the plaintiff, by counsle, the defendant is
hereby required to file its particulars of contributory negligence
if it relies on such defense.
page E

~

And on another day. to-wit:

On the 17th day of September. r 942, the following Order
was entered. which Order is in the words and figures, following:

Circuit Court of the County of Russell County on Thursday the 17th day of September, in the year of our Lord one
thousand nine hundred and forty tw.o.
Present:

The Honorable Ezra T. Carter, Judge.

Bessie Griffith, Administratrix of the
estate of Douglas Griffith, deceased,
vs.

Plaintiff

Notice.

Raven Red Ash Coal Company, Inc.,

Defendant.

This day came the parties, by their attorneys, and the defendant, by counsel, filed its particulars of .contributory negligence, thereupon the plaintiff, by counsel, objected to the filing
of same because not sufficient, but the court overruled said
motion. to which ruling of the court the plaintiff, by counsel,
excepted, and issue being joined thereupon came a jury, towit: H. M. Gilmer, C. S. Dickenson, Hugh Addison, Fran.ces
Selfe, W. G. Price, Harry Howard, and D. S. Buck, who were
elected, t.ried and sworn the truth to speak upon the issue joined,
and having heard a part of the evidence of witnesses, but not having time to hear all of the evidence of witne.sses the jury were

Raven Red Ash Coal Co. vs. Bessie Griffith, Adm'trx

3I

adjourned until tomorrow morning under instructions of the
Court.
page F ~ Virginia:

In the Ci.rcuit Court of Russell County.
Bessie Griffith, Admr'x., etc.,
vs .
. Raven Red Ash Coal Corp.,

Plaintiff
Defendant.

PLEA.
The defendant, by counsel, states that it will rely as a defense upon the contributory negligence of Douglas Griffith as
a bar to recovery in this case, and as particulars of its said claim
says:
I.
Douglas Griffith was guilty of contributory negligence
in that he left his place of work without reasonable excuse and
went to an abandoned part of the mine;

2. Douglas Griffith, through negligent and carelessness, caused the explosion which caused his death;
3. That the said Douglas Griffith, when he left his own
working place and went to the abandoned room or point where
he met his death, assumed all the risk incident to the safety of
the said place where this fatal accident occurred.

BANDY ~ BANDY ,
CROCKETT ~ GILLESPIE, p. d.
page H

r And on another day, to-wit:

On the 18th day of September, 1942, the following Order
was entered, which Order is in the words and figures, following:
Circuit Court of the County of Russell on Friday the
8th day of September, in the year of our Lord, one thousand
nine hundred and forty-two.
I

Present:

The Honorable E. T. Carter, Judge.

Bessie Griffith, Administratrix of the
estate of Douglas Griffith, deceased,
vs.
Notice.
Raven Red Ash Coal Company, Inc.,

Plaintiff
Defendant.
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This day came again the parties, by their attorneys, and
the same jury em paneled and sworn to try this case on yesterday,
again returned into court pursuant to their adjournment, and
having heard the evidence of witnesses, but not having time to
hear the argument of counsel, the jury were adjourned until tomorrow morning under instructions of the court.
page 3
TO:

r

NOTICE

Mr. A. T. Griffith, Attorney of record for Bessis Griffifth, Administratrix, etc., Plaintiff:

Please take notice that the undersigned will, on the I r th
day of January, 1943, at the office of the Ho:n. E. T. Carter,
Judge of the Circuit Court of Russell County, Virginia, in
Gate City, Va., at ten o'clock, a. m., or as soon thereafter as
practicable, render to the said Judge Certificate of Ex.ceptions in
the case of Bessie Griffith, Administratrix, etc., Plaintiff, v.
Raven Red Ash Coal Company, Inc., Defendant, copy of which
is hereto attached, and apply to the said court to sign and seal
the same, and make it a part of the record in this case.
RAVEN RED ASH COAL COMPANY,
Incorporated,
By: CROCKETT 8 GILLESPIE,
Of Counsel.
Legal service of the foregoing notice is hereby accepted.
This the 9th day o.f January, I 94 3.
BESSIE GRIFFITH, Administratrix,
By A. T. GRIFFITH,
Counsel.
page 4 ~

ORDER

This day came the parties, by their attorneys, and the Defendant, by counsel, tendered to the Judge for signature a stenographic report of testimony and other incidents of the trial in
the above-styled .case and Certificate of Exceptions; and, it appearing to the Court, in writing, that A. T. Griffith, attorney
of record for the Plaintiff, has had reasonable notice that said
stenographi.c report of testimony and other incidents of the trial
and Certificate of Exceptions would be presented at this time
and place to the Judge for signature, the said stenographic re-
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port of testimony and other incidents of the trial and Certificate
of Exceptions, was on this the 11th day of January, 1943,
within sixty days from the time final judgment herein was entered, received, signed and sealed by the Judge of this Court,
and ordered to be made a part of the record in this case.
E.T. CARTER

(Seal)
Judge.

page 5 ~ Virginia:

In the Cir.cuit Court of Russell County.
Plaintiff

Bessie Griffith, Administratrix, etc.,
vs.

Raven Red Ash Coal Company, Inc.,

Defendant.

Stenographic report of all the testimony, together with all·
motions, objections and exceptions on the part of the respective
parties, the action of the Court in respect thereto, all the instructions, offered, amended, ganted and refused, and the objections and exceptions thereto, and all other incidents of the
trial in the case of Bessie Griffith, Administratrix, etc., Plaintiff, v. Raven Red Ash Coal Company, Inc., Defendant, tried
in the Circuit Court of Russell County, Virginia, at Lebanon,
on September 17-19, 1942, before the Honorable E. T. Carter,
Judge, and a jury.
APPEARANCES:
A. T. Griffith, Esq., of Lebanon, Virginia,
Counsel for Plaintiff.
H. M. Bandy, Esq., of Norton, Virginia,
R. 0. Crockett, Esq., of Tazewell, Virginia,
J. S. Gillespie, Esq., of Tazewell, Virginia,
Counsel for Defendant.
page 6 ~ The witnesses were called, sworn, and placed under
the rule.
The jury was selected and sworn to try the case.
THEREUPON, the following proceedings were had:
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By Mr. Bandy:
If your Honor please, in this case the plaintiff called for
grounds of contributory negligence, and we have handed him
a copy of it and have passed the original to the clerk.
By the Court:
Let it be filed.
By Mr. Griffith:
This particulars of .contributory negligence that is filed,
I desire the order to show the objection of the plaintiff to the
particulars as failed because lnsufficient to give the plaintiff
notice of the particulars of contributory negligence.
By the Court:
They would be confined to what is set out in this written
grounds of particulars, wouldn't they?
By Mr. Griffith:
Yes, sir, but they just use these general expressions, and as
I understand it, one who relies upon contributory negligence is
required to file the particulars which are equivalent to the facts
necessary or the charges necessary in a bill of complaint or dee-·
laration.
By Mr. Bandy:
We got them up in plain English and state what we rely
on. I don't know how to go into any history of
page 7 ~ them. I don't see how we .could.
By the Court:
I think that is all right.

Go ahead.

By Mr. Gillespie:
Exception.
Thereupon, an opening statement was made by Mr. Griffith on behalf of the plaintiff; during. which the following proceedings were had:
By Mr. Griffith:

*

* * We further expect to show to you that this wasn't
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the only place in that mine where they violated even the criminal laws and droye upBy Mr. Crockett:
We want to object to that, if the Court please. He can't
make a statement of that kind, and I think he knows it, or
should know it.
·By Mr. Griffith:
I will withdraw it, but I would like to say in this connectionBy Mr. Bandy:
We move the court to instruct the jury to disregard that
statement of counsel.
By the Court:
That is what he is doing now.
By Mr. Griffith:
I said I would withdraw that part of it.
in this way. We expect to show to you-

I will change it

By Mr. Crockett:
We want to make a further motion. We think under the
statement as made that we are entitled to have a juror withdrawn and a mistrial declared in this case. That is our motion.
page 8

r By Mr.

Griffith:

In reply to that, your Honor, I don't think it is improper to say it. I think the court can instruct the jur'y, ir we
did prove it, that it was a crime. That wouldn't change the
civil liability, and I have no objection to the .court telling the
jury to disregard that statement.
By the Court:
Unless the grievance there, as stated by the plaintiff in the
opening statement, if grievance it should be, had some causal
connection with the injury complained of, it would be inadmissible, and have no bearing whatever on this case. The court
will instruct the jury now to disregard wholly that remark about
the defendant violating the criminal law. It has nothing what-
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Mrs. Bessie Griffith
ever to do with this case as it now stands, and you will disregard
it altogether.
By Mr. Bandy:
You then overrule our motion for a mistrial?
By the Court:
I think I will overrule the motion.
By Mr. Bandy:
We except.
THEREUPON, Mr. Griffith .concluded the opening
statement on behalf of the plaintiff, and Mr. Bandy made the
opening statement on behalf of the Defendant, after which the
following evidence was introduced by and on behalf of the
Plaintiff:
page 9

r MRS. BESSIE GRIFFITH the plaintiff, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION

By Mr. Griffith:
Q.
A.
Q.

1
Is your name Bessie Griffith?
Yes, sir.
2
Are you the widow of Douglas Griffith, deceas-

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Yes, sir.
3 Is he now living or dead?
He is dead.
4 When did he die?
First day of March, 1 940.
5 Where did he live at the time of his death?
In Tazewell.
6 You mean in Tazewell County?
Yes, sir.
7 How many children did he leave?
Three.
8 Give their names, please.
The oldest one's name is Dallas Lee Griffith.

ed?
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Mrs. Bessie Griffith

Q.

9

How old is that child?
A. He will be eight the 14th day of December.
page 10 ~ Q. 1o What is the name of the next child?
A. Helen Gertrude.
Q. 11 How old is she?
A. Be seven the I 4th day of next June.
Q. I 2 What is the other child's name?
A. Ralph Joe.
Q. 13 How old is he?
A. By five the 2nd day of January.
Q. I 4 Is there another child or is that all of the children?
A. That is all the children.
Q. 15 Are you the same Bessie Griffith who qualified as
administratrix of your husband?
A. Yes. sir.
No cross examination.
Witness stood aside.
By Mr. Griffith:
I desire to offer in evidence at this time. and I understand
there will be no question about the identification of the paper,
the letters of administration of Mrs. Griffith.
By the Court:
Very well.
NOTE: Said letters of administratio,n were thereupon received in evidence, and are in the words and figures
following, to-wit:
GRIFFITH EXHIBIT NO. 1-LETTERS
OF ADMINISTRATION
page 1 1

~

Virginia :

In the Clerk's Office of the Circuit Court of Taze.well
County, the I 5th day of February, 194 I.
IN RE:

Appointment of Bessie Griffith as Administratrix of
Douglas Griffith, Deceased.
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Sam Smith
It appearing from evidence introduced before the undersigned, Mabel G. Hurt, Deputy for H. Elmer Kiser, Clerk of the
Circuit Court of Tazewell County, Virginia, that Douglas Griffith died intestate on the r st day of March, I 940, that at the
time of his death he had a known place of residence in said
county; that this day appeared Bessie Griffith, widow of said decedent, and moved the undersigned Deputy Clerk to appoint her
as Administratrix of Douglas Griffith, deceased.
Therefore, upon motion of Bessie Griffith, widow as aforesaid, the said Bessie Griffith is hereby appointed Administratrix
of the estate of Douglas Griffith, deceased. The said Bessie Griffith qualified as such Administratrix by taking and subscribing
the oath prescribed by law,
by entering into bond in the
penalty of One Hundred ($ I 00.00) Dollars, with approved
security and by making oath that the said Douglas Griffith left
no will so far as she knows.

and

Given under my hand this the 15th day of February, 1941.
MABEL G. HURT,
Deputy Clerk.
page

12

~ State of Virginia,

County of Tazewell, to-wit:
I, H. Elmer Kiser, Clerk of the Circuit Court of the County
of Tazewell, in the State of Virginia, do hereby certify that the
foregoing writing is a ~rue, full and complete copy of the order
appointing Bessie Griffith as Administratrix of Douglas Griffith,
deceased, entered on the 15th day of February, 1941, as the
same appears of record in my said office in Clerk's Order Book
No. 3, Page 226.

Given under my hand and the seal of the said court, this
the 9th day of September, I 942.
(SEAL)

H. ELMER KISER.
Clerk of the Circuit Court of Tazewell County, Virginia.

SAM SMITH the next witness, called by and on behalf of
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'Sam Smith
the plaintiff, being first duly sworn, was examined and testi·
fied as follows:
DIRECT EXAMINATION
By Mr. Griffith:
If your Honor please, we desire to offer Mr. Smith, or to
call him as an adverse witness, by reason of the fact that he is in
the employ of the defendant company.

page 13 ~ By Mr. Crocket:
We object to that. We submit he has no right to
call him as an adverse witness because he is an employee of the
defendant company.
By Mr. Griffith:
I refer your Honor to the case of Murphy Hotel Company
in which that was done, and in which the court reserved an
opinion until after the witness testified, and then permitted him
as an adverse witness.
By the Court:
I would suggest, Mr. Griffith, you just go forward, and it
is manifest that it is necessary as you go along I will a.ccord the
privilege which is in keeping with a sound examination of the
witness with a view to getting the facts.
By Mr. Griffith:
· Exception.
Q. 1 Your name is Sam Smith?
A. Yes, sir.
Q. 2 Where do you live?
A. Live at Raven.
Q. 3 Who do you work for?
A. Raven Red Ash Coal Corporation.
Q. 4 Is that the same company that is the defendant
in this case?
A. Yes, sir.
page 14 ~ Q. 5 What position do you hold with the Raven
Red Ash Coal Company?
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Sam Smith
A. I reckon I hold the position as assistant mine foreman.
Q. 6 Did you draw this diagram for me? (Exhibiting
diagram to witness.)
A. Yes, sir.
Q. 7 I will get you to state to the jury whether or not
that is a fair representation of left aircourse No. Io and room
2 r as they existed at the time of the accident in this case?
A. That is just a rough sketch I drawed there.
Q. 8 That fairly represents it the best you could draw
it?
A. Yes, sir.
By Mr. Griffith:

I desire to offer it in evidence and mark it "Exhibit Sam
Smith".
(NOTE: Said sketch heretofore identified by the
witness, was thereupon received in evidence, marked "Exhibit Sam Smith" and is filed herewith.)
page I 5 ~ Q. 9 Now I will lay this down here on the
floor, and get you to state to the jury how the air
came in to left air course No. 1 o, and the course it follows.
A. \Vell, the air would have traveled up this entry hereI think there is a room or two right here, there might be somebut the main way it would have traveled is up ten left entry,
that is as drawed there, and this would be bratticed up, and up
here there were three bratticed up and the fourth was not, and
the air traveled through here and back, and back through here.
I don't know how many rooms there was over here, but that
would be 2 r room here-that would be where the mechanical
loader took the .coal out, and that is the entry. (Witness indicates various pla.ces o-n the sketch.)
Q. 1 o I will get you to tell the jury whether or not left
air course No. Io, which you have referred to, was the intake
or where the air went out?
A. Well, I believe the intake. There is a whole lot about
that in mining. They don't call it the return air until it passes through all the wo-rks-that is in some books - and in other
books they give it as return after it goes through the first works
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Sam Smith
and say it was a return. It was traveling back through this way
and up this way, and out that way. (Indicating on sketch.)
Q. 11 I will get you to state to the jury whether
page 1 6 ~ or not there were any curtains or other means
whereby air was provided to go through this place
in left air course No. 1 o which had been mined out ahead of
room 21.

By Mr. Crockett:
We object to on air course 1 o which bad been mined outwhat do you mean?

By Mr. Griffith:
I think the witness understands the question. If it isn't
plain I don't understand what els·e you want me to put in it.
By the Court:
Let him go ahead and answer. Overrule the objection.
By Mr. Crockett:
Exception.
NOTE:

Q.

11

was read to the witness.

A. No, there was none whatever to take the air on up in
here and to ventilate this. (Indicating.)
Q. 1 2 This point you put your pencil on, I will get you
to describe to the jury what part of that map it is, and what it
is known as in the mine.
A. Well, this would be drawed up here, this along by
here, this would be the air course to this en try where this was
drove up here by the mechanical loader after it drove that distance, and it was to go back out and be on another entry. This
was being drove up here by hand work, and also this room
right over here where Griffith worked. (lndicat-·
page 17 ~ ing.)
Q. 13 Now what distance did this left air course
No. 1 o, this mechanically mined out place, extend beyond
room 21?
A. I would have to have a map of it at that time.
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Sam Smith
Q. 1 4 Give your best judgment. You worked there.
A. Well, I can't on this room 21 because it would be
about a month since I had been up on that section, about a
month, where Griffith worked, and I couldn't do, it without a
map.
Q. 1 5 Do you know how far left air course No. 1 o was
driven at the time of the work beyond the room, that is room
21, at the time it was first driven and then tempo,rarily abandoned?
A. No, I couldn't state that. I don't know how deep
they had this room up here. I actually don't know the distance of that air course. The only way I could answer that
question would be to furnish me a map at the time that happened .
. Q. 16 You can't give the approximate distance?
A. No, I couldn't.
Q. 1 7 Is there an approved and recognized method of
providing air to the face of the coal where a dead heading is
driven, as left air course No. 1 o had been driven?
A. Well, it should have had sufficient ventilation
page

I

8.

r to take care of it.

Q. 1 8 What is the usual and re.cognized method
or practice of providing air to the face of the coal?
A. You mean the distance you could drive it without
air?
Q. 1 9 Without curtains or however you do it, with curtains, brattices, or whatever you use.
A. Well, I think the law is not to exceed eighty feet.
By Mr. Crockett:
We object. We are not asking for the law. He can't state
what it is. That is a matter for the court.
Q. 20 Answer that by the re.cognized rule or practice as
prevailing in mines in this country without saying as to tht!
law, the recognized rules or practice.
By Mr. Crockett:
We object. You have to ask him first if he knows the recognized rules for mining in force in this country. He hasn't
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Sam Smith
stated he knows them or that he has had any experience or ever
heard of them.
By Mr. Griffith:
I withdraw the question.
Q.

How much experience have you had in mines?
A. Well, I would put it at about between eight
page I 9 r and nine years.
Q. 22 Where have you been engaged in mining?
A. The biggest part has been with the Raven Red Ash
Coal Company.
Q. 2 3 Are you at this time a certified assistant mine
foreman?
A. Yes, sir.
Q. 24 Now I will ask you to state whether or 14.ot there
is an approved and recognized method prevailing in this locality as to the proper course o.f ventilating the face of the coal
in the driven up parts of a mine.
A. Not to exceed eighty feet.
Q. 25 How do they cause the air to circulate? What is
done in the mine to cause the air to circulate?
A. Well, they have fans, blower fans or exhaust fans.
Q. 26 That dri~es the air in or pulls it out, but in directing the course in the mine do they use curtains or brattices,
or something to force the air where they want it?
A. That is right. Usually you have a break through
here, and you fence up here-if you cut another one here there
is a stop put in this one back here to force or pull the air on up
to this last break. They use them out of stone and
page 20
use them out of wood.
Q. 2 7 Explain to the jury how curtains are used
to direct the current of the air the way you want it to go? Explain that to the jury.
A. Well, for a temporary stop, if you didn't have the
brattice men there at the time, you can hang a curtain across
the break. If you were up in the heading and break from the
entry to the air course, you would have to bring a line of brattice up in the air course and let the air travel up one side and
down the other.
21

r
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Sam Smith
Q. 28 Had there been placed in this air course No. Io any
curtain for.cing the air up to the face of the coal and back down
the othe·r side?
A. No.
Q. 29 How long had that air course No. Io been left in
there as a dead heading and no curtain or brattice there to force
the current of the air around the face of that coal?
A. I can't state that exactly. I don't know how long
that would be.
Q. 30 Give us your best judgment?
A. I will just make a statement and say a month.
Q. 3 1 I will get you to state whether or not, Mr. Smith.
any of the mine foremen working in that mine at the time of
this accident? Were there any certified mine forepage 2 I ~ men there?
By Mr. Crockett:
We object. There was no requirement for them to be
at that time.
By Mr. Griffith:
I submit that there is.
By Mr. Crockett:
There was no requirement at that time.
By the Court:
Is that correct?
By Mr. Griffith:
I will admit that the law that was passed 9idn't go into effect until July I, 1940, but I further submit that the recognized
and approved method of mining was the law regardless of the
statute which made it compulsory, and therefore that it is
proper evidence for this jury to consider whether or not they
did what was reasonably necessary to protect men working in
that mine.
By Mr. Crockett:
There was nobody authorized in Virginia at that time, at
the time of the accident, to issue a certificate, and there wasn't
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until about six months after this statute was in effect even, and
no certificates were issued until six months after this accident.
That is a matter of statute. We object to it.
By the Court:
I think that objection is good.
page

22

r By Mr.

Griffith:

Withdraw the question.

Q. 32 Now, Mr. Smith, how long did you say you have
been working in this mine, or had you before this accident happened?
A. Well, before it happened I .couldn't say offhand.
Q. 3 3 It is in evidence here it happened on March I,
1940.

A. I don't believe I can answer that question correctly. I
don't know.
Q. 34 I will get you to state whether or not there were
any other dead headings driven in this mine, in this vicinity,
in which there was no current of air provided to dilute the
gases?
By Mr. Cro.ckett:
We object. If there were they could have nothing to do.
with this case in that the air in those places, if there were other
dead headings of that kind, would not cause even remotely, or
tend to cause, or have anything to do with the accident to
Douglas Griffith.
By Mr. Griffith:
Your Honor, in reply to that, this question is asked with a
view of establishing to the jury, and for the consideration of
the jury in the determination of the negligen.ce of
page 23 r this company in the management of this mine, and
its acts and conduct and neglect as to any part of
this mine along the same line that caused the accumulation of th~
gas I think is admissible.
By Mr. Cro.ckett:
We renew the objection because. we came here to try one
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.case. We don't know how many cases they are oing to try
to lug into this, or what instances. We came here to try the
case under the pleadings and brought our witnesses here to meet
the case made out in the notice of motion for judgment.
By the Court:
Your question deals with parts of the mme other than
where this accident happened?
By Mr. Griffith:
Other than the point where my man was at the time ht?
was killed, but it was a condition of the mine around this place
where he was killed. This is all one mine around there, and as
to whether gas from any other point-I expect to show by the
witness, I expect to follow that up with the distance and the
possibility of gas seeping from that point to this.

By the Court:
If you can make any connection it would be admissible.

page 24 ~ By Mr. Griffith:
I think it is in close enough proximity until it
would be worth something to the jury to determine wh'!ther this
company was guilty of negligence, and that is the only reason
I am asking it.
By the Court:
Go ahead and let him answer.
By Mr. Crockett:
We except.
NOTE:

Q. 34 was read to the witness.

A. Yes, sir.
Q. 35 How many other places are there in this vicinity?
A. One.
Q. 3 6 What distance was that one fromA. From the current of air?
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Q. 3 7 No, what distance was that first one from the
current of air?
By Mr. Crockett:
Here is a mine that covers several hundred acres. We
don't think they can go ahead and prove all the conditions oi
that whole mine and that we should come here with testimony
to show the condition of the entire mine. I understood you
allowed that in be.cause you said it was something that happen~
ed right at this heading of No. 2 1.
page 25 ~ By Mr. Bandy:
And another preposition, as I see it, is was there
any gas collected in these other places that he speaks of? If the
witness knows there wasn't any gas collected in those other
places, certainly it wouldn't be admissible.

By the Court:
Let's hear the answer.

Overrule the objection.

By Mr. Crockett:
Exception.
NOTE:

Q. 3 7 was read to the witness.

A. Well, I didn't measure it, but I will make an estimation it was 300 feet.
Q. 3 8 I will get you to state how far that dead heading
was from left air course No. 1 o?
A. I would have to have a map to scale it on. It is
across on another section from where this happened.
By Mr. Griffith:
At this point I would like to ask the gentlemen who represent the defendant if they will produce the map which they
have on the table here showing the location of the different
parts of the mine.
By Mr. Crockett:
We will produce our maps in due course in the trial of the
case.
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By Mr. Griffith:
I will ask you if you decline to furnish to me at

page 26

r this time to let this witness make the measurement?

By Mr. Crockett:
We decline to answer that question.
By Mr. Griffith:
Then I don't suspect I can get it but I .can get it by a writ
of duces tecum. So I will not now insist on a further answer
on that.

Q. 3 9 Now, Mr. Smith, was there up to the time this
accident happened, was there any rule invoked and enforced in
that mine which prohibited the employees and those in there
from smoking whenever they desired?
A. No.
Q. 40 I will get you to state whether or not the employees who did use tobacco regularly smoked in that mine· up
to the time of the accident?
A. Yes, sir, they smoked any time they wanted to.
Q. 41 Now I will get you to state to that Jury, Mr.
Smith, approximately how far was this point where Douglas
Griffith's body was found from the drift mouth or opening to
the surface?
A. I would still like to have a map on that before answering.
Q. 42 You can give us the approximate distance,
page 27 r can't you, Mr. Smith?
A. I might miss it.
Q. 43 Give your best judgment. I can't get you the map
until I get another paper. You c;an give it approximately.
A. Well, I would say a little less than a mile.
Q. 44 Now I will get you to state, please, how long men
who went in that mine to work, how long they stayed there before they came out, or how long they were expected to stay, the
coal loaders?
A. Well, the usual working hours are seven hours a day.
Q. 45 You had a seven-hour shift, is that right?
A. I think that is right.
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Q. 46 Now I will get you to tell the jury whether or not
there was any toilet provided for the use of the men who went in
that mine during that seven hours they were supposed to stay
in there?
A. No.
Q. 4 7 I will get you to state whether or not there was
any recognized rule o·r procedure as to what point or place
employees and those in there were to use as toilets?
A. Well, the men went to worked out places. It
page 28 r is a settled fact that we don't like for the menBy Mr. Crockett:
We object.
Well, he said they went to old worked out places.
Q. 48 I will ask you to state whether or not there was
any prohibition as to using places in the mine where the coal
was being hauled over, or any place where the operation was
going on, for a toilet?
A. I don't understand that question.
_
Q. 49 In other words, what I mean to ask was whether
or not the company had a rule prohibiting the use of places
where the coal was being moved out over as a toilet?
A. Well, naturally you wouldn't want to take a roadway
or anything where the men traveled or walked for a place like
that.

By Mr. Crockett:
If your Honor please, this witness is not answering what
the custom or rules or regulations were; he is talking about his
own opinions, and we move to strike that out.

By the Court:
Sustained.

Q. 50 I will ask you whether or not there was a notice
posted by the company at the mine of a five dollar fine for
anyone using the live working places for a toilet?
page 29 r A. No, I· have never seen one of those.
Q. 5 r You never saw that?
A. No.
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Q. 5 2 Now I will get you to tell that jury whether or
not in your experience as assistant mine foreman of the Raven
Red Ash Coal Company, where it became the duty of a .coal
loader to shoot down .coal in a break-through to some worked
out area you deemed it necessary or proper to direct that coal
loader to go around and inspect the conditions of the face of the
coal on the other side for any purpose?
By Mr. Crockett:
We o.bject. That is not the evidence in this case. He is
asking for his duty under other circumstances. There is no
evidence here that this man went around there for any purpose
of the kind, or that he was directed to go or anything else. When
he left his working place he left it without direction and of his
own free will and accord as far as is shown by this record.
By the Court:
Overrule the objection.
By Mr. Crockett:
Exception.
NOTE:

Q. 5 2 was read to the witness.

A. I didn't work in that section at that time, and
page 30 ~ the man wasn't even working for me, and it would
have been impossible for me to have told him to
go around there.
Q. 53 It wasn't a question of whether you told this man,
but whether or not you deemed it to the advantage of the company and the men doing the class of work Mr. Griffith was to
go around and see the condition of the coal on the other side.
By Mr. Crockett:
We object.
By the Court:
And did the company require you to do this.
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By Mr. Griffith:
Yes, sir, he was the assistant mine foreman, and I am ask...
ing him as assistant mine foreman; I think it would be an act
of the company.
By Mr. Crockett:
He was in a different part of the mine and not over this
man.
NOTE:

A.

Q. 53 was read to th~ witness.

No-

By Mr. Crockett:
Wait a minute. The court hasn't ruled.
By the Court:
Go ahead and let him answer.

He said no.

By Mr. Crockett:
Exception.

r A.

I don't think I have sent any men around
about shooting the coal down or anything like
that, but I have a time or two before that put out instructions
about men going from place to place, and I have asked the men
to go around to see where the machine was cutting through, or
was going to cut through.
Q. 54 Where the machines has cut, made a cut for the
purpose of making a break-through, I will get you to tell the
jury whether or not it is reasonably expected in the operation
of coal mines that the man who is to shoot that coal down
would go to the other side to determine whether or not the ma.chine had cut entirely through or not?
page 3 1

By Mr. Bandy:
We object to this question. He is trying to prove here
what happened at this particular place by a man who was not
in charge of this place at all. He is just rambling and we don't
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know where he leads.
him down.

There is nothing in this question to tie

By Mr. Griffith:
I have directed this question to the general practice and
what was reasonably expected of men in the mine where breakthroughsBy the Court:
The question is what was reasonably and actually
page 3 2 ~ done in the mine.
By Mr. Bandy:
He is not asking that.
By the Court:
I know he is not but that is what I want him to do.
By Mr. Bandy:
This man wasn't at the place of the accident.
By the Court:
I understand that.
By Mr. Bandy:
And he was not the boss over the man.
By the Court:
I understand that. This man was not there and had nothing to do with directing the procedure.
By Mr. Crockett:
Not a thing.
By the Court:
I understand that. I think he is trying to prove what is
the usual custom and manner of operating a mine, and carrying
on the particular work there.
By Mr. Griffith:
That is what I am directing it at.
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By the Court:
Go ahead and let's see what he has got to say about it.
By Mr. Bandy:
Exception.
NOTE:

Q. 54 was read to the witness.

A. I would say no, that he didn't have to go over
page 3 3 ~ there about shooting the coal, but lots of times you
have a machine cut through and you want to find
out-you might tell a man to go around and see whether it cut
through, but for shooting .coal down, I don't think it would be
necessary.
Q. 55 Now would it be helpful to a man in boring coal
to know the thickness of that block of coal?
A. Yes.
By Mr. Crockett:
Wait a minute, we object. I don't know how far afield he
is going astray. He started out with the custom and now he is
asking for this witness' opinion, and we object to it.
By the Court:
Go ahead.
By Mr. Crockett:
Exception.
NOTE:

Q. 55 was read to the witness.

A. Yes, it would. If the machine was cutting through
here, probably it was cutting ha.ck in under the other side, and
in boring the hole the man might bore his hold to near through
and the shot would blow it out on the other side.
Q. 5 6 What is the usual a~d recognized method of de-·
termining the thickness of the coal between the mined-but part.
that the break-through goes through, that is before the shot is
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fired-what is the usual practice in finding out the
thickness of that coal? Explain to the jury how
the coal loader would determine that.
A. Well, if the machine had cut the place I would say
he would put his tamping bar back in under the cut and measure
the distance there and he would know pretty well how deep
to bore his hole to shoot the cut down. He wouldn't want to
bore it past the cuttings.
Q. 5 7 If the cuttings had gone through then how would
he determine the thickness of that pillar?
A. Well, it would be hard if he didn't look at the other
side. But with the rules we have got now that the men can't
leave their places, he would have no right to go over there.
Q. 58 When was that rule promulgated? Was that
after this man was killed?
A. I believe they passed the rule before this happened.
There was a man hurt in the mine and they put out a rule-it
wasn't followed, but they put out a rule for the men to stay at
their places.
Q. 59 That rule was put out how long before this man
was killed?
A. I wouldn't make a statement. I would say about
a month or something like that.
Q. 60 Was any notice of that rule posted before
page 3 5 ~ that?
A. No, sir, I never seen any posted.

page 34

~

By the Court:
That rule was promulgated a month before this accident?
By the Witness:
There was a rule posted for a man not to be in his working
place while the machine was cutting or a drill drilling, but you
must come back a safe distance from the face. You could
either come back to the break-through or to the mouth of an
entry, but you must not be in the working place when the machine was cutting coal or a drill was drilling.
Q. 6 1 If I understood you, you stated that this role
which was promulgated about a month before this accident had
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not been posted at the mines before the a.ccident, is that right?
A. I don't think it-no, that wasn't posted. I never
seen no post on that.
By Mr. Crockett:

If your Honor please, we want to reserve the privilege of
recalling this witness for cross examination at a later time in
the trial.
By Mr. Bandy:
He was summoned on behalf of the defendant any way.
page 3 6 ~ By the Court:
I take it there is no objection to that, is there?
By Mr. Griffith:
No, I don't suppose there is.
Witness stood aside.
HORACE JAMISON the next witness, called by and on
behalf of the Plaintiff, being first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
I desire to call Mr. Jamison as I offered to call Mr. Smith,
as an adverse witness, by reason of the fact he is now employed
by the defendant.
By Mr. Crockett:
We object for the reasons heretofore given. All the employees of the defendant certainly couldn't be taken as adverse witnesses.
By Mr. Griffith:
I am only doing it as a matter of precaution.
anticipate the gentleman will be adverse.
By the Court:

I don't

I don't know how far the court can go on those re-
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page 3 7

r quests of calling a witness an adverse witness when

the court has no knowledge whatever as to the feelings of the witness, if any they have in the matter, or any relationships he might have, or his relation to either pla'intiff or
defendant. I have always felt like the safest rule is to put the
witness on the stand and under the supervision of the court allow such liberty as the court feels like the conduct o.f the witness
would properly demand.
By Mr. Griffith:

In order that we get the record perfectly clear, and so that
you will understand my position, I am only doing this as a matter of precaution. It is my understanding of the rule that it
does ,not take blood relationship to make a man an adverse
party, but that will depend upon his attitude, which must be
determined from his testimony, and after he has testifiedBy the Court:
My idea is whenever such a situation arises, up~ request,
the court will give whatever liberties are necessary. As I understand it you are indifferent whether the court rules he is adverse or not?
page 38 ~ By Mr. Griffith:
Yes, sir.
By the Court:

I will hear this evidence and not call him adverse at this
time.
By Mr. Griffith:

All right, exception.

Q. r Your name is Horace Jamison?
A. Yes sir.
Q. 2 Are you an employee of the Raven Red Ash Coal
Company?
A. Yes, sir..
Q. 3 How long have you been working for them?
A. Well, I don't know exactly, just how long I have been
there.
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By the Court:
For some years?
By the Witness:
Yes, sir, I have been there, well, I have been there over four
years-around eight years I have been hired by the Red Ash.

· Q.
mine?
A.
Q.
Griffith?
A.

4

What particular type of work do you do in the

Run a coal cutting machine.
5 Were you on duty the day of the death of Douglas

Yes, sir.
Q. 6 What kind of coal cutting machine did you
page 3 9 ~ have at the time of this accident?
A. Well, it is a Bovain machine, a bottom machine. cuts at the bottom.
Q. 7 What kind of bottom existed in this mine where
this accident happened?
A. What do you mean?
Q. 8 I mean what was the bottom, either slate or stone,
or up and down-I want you to describe it to the jury.
A. Well, it was slate bottom. We cut in the coal as. near
all the way down as we could.
Q. 9 Did the bottom run uniform or was it higher
at some points, or did it slope up and down at points?
A. Well, the bottom runs up and down in the Red Ash
coal. (Illustrating.)
·
Q. 1 o I will get you to tell the Jury whether or not
that was an open machine that would emit sparks in starting
and stopping and when the load was heavy, or flame?
A. Well, it was an open machine.
Q. 1 1 The question was also did it emit sparks or flames
at times?
A. Well, with a heavy load, when you open the starting box, or stop it, probably there would be sparks.
Q. I 2 I will get you to tell that jury whether or
page 40 r not there existed in that coal in the Raven Red Ash
mines what is known as sulphur balls, or hard
places of sulphur?
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A. Yes, sir, it had some hard stuff in there.
Q. 13 I will get you to tell that jury whether or not the
cutter bar bit those hard substances, and when it did whether
or not it would emit sparks or flames at the time?
A. Well, at times I have seen sparks from it.
Q. 14 Now were you operating this coal cutting ma.chine in room 2 1 on the morning that Douglas Griffith was
killed?
A. Yes, sir.
Q. 15 Tell that jury whether or not Douglas Griffith
came to room 2 1 while you were in there.
A. Douglas Griffith was in that room when I went there.
Q. 16 Now I will get you to state whether or not in pursuance to a rule which had been promulgated and enfor.ced in
that mine that Douglas Griffith was required to and did leave
the room?
A. Yes, sir.
Q. 17 You were operating the cutting machine-By Mr. Cr'Ockett:
We object. There is no evidence here as to why Douglas
Griffith left the room, or whether it was for any purpose of
that kind.
page 41 ~ By Mr. Griffith:
I submit Mr. Sam Smith said they did have that
rule for them to leave, and he was the assistant mine foreman.
By Mr. Crockett:
Yes, but he is asking him why and what Douglas Griffith
left for.
By the Court:
I didn't understand the question.
By Mr. Griffith:
I will withdraw the question and .change it a little.
Q. 1 8 I will get you to state whether or not Douglas
Griffith did leave that room after you put your machine in
there to cut the coal?
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A.

Q.

Yes, sir, and he went back, back behind.
What time of day was it that this explosion oc-

19

curred?
A. Well, as near as I could swear to it I suppose around
seven thirty.
By the Court:
In the morning.
By the Witness:

In the morning.
Q. 20 Had Douglas Griffith begun to work in that mine
before you set your machine up to cut the coal?
A. I couldn't swear whether he was working o.r not. He
was standing on the left of the place when I went in.
By the Court:
Doing nothing?
page 42 ~ By the Witness:

A.

No, sir, he wasn't doing nothing when I went

m.

Q. 21 I will get you to state, Mr. Jamison, what was
the width, or the approximate width o.f the coal between room
2 1 and left air .course No. r o?
A. Well, the best I could state for that it was around four
feet through. They had been driving close and dipping into
this one side.
By the Court:
The wall of coal was about four feet thick?
By the Witness:
Yes, sir, between the two.

Q. 22 Now I will get you to state to the jury whether or
not an opening had been cut prior to that, prior to the time
this accident happened, from room 2 r up near the face of the
coal and through into left aircourse No. 1 o?
A. There had been one cut there. They cut it before
that.
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Q.
the .coal
A.
Q.
in room

23 How near was that cut through up to the face of
in room 2 I ?
Well, this cut I spoke of had been cut through before.
24 I mean how near was it up to the face of the coal
21?
A. It was right at the face.
page 43 r Q. 26 Right at the face?
A. Yes, sir, on the right.
Q. 26 When you went into room 2 I which side of the
room did you set your machine on to start your cutting?
A. It starts cutting on the right.
Q. 27 I will get you to state whether or not that was up
near the rib, or this four foot space of coal between room 2 I and
left air course No. Io?
A. We started cutting over next to that side.
Q. 28 Was your .coal cutting machine in operation at the
time the explosion occurred?
A. You mean was it running?
Q. 29 Yes.
A. Yes, sir.
Q. 30 Now I will get you to tell that jury to what extent you had cut the face of the coal when this explosion occurred?
A. Well, we had sumped this machine and started across,
and it was back in front of the face when this occurred.
Q. 3 I If I understand you corre.ctly, your machine first
drove about six feet back in the fa.ce of the coal and you tumit until it cut around to the left, is that right?
page 44 r A. Yes, sir, cut back over to the left.
Q. 3 2 You had driven the full length of the bar
six feet back under the coal over to the right and started back
to the left?
A. Yes, sir. We sum ped the machine and it turned just
a little to the left as it went under, the machine turned.
Q. 33 Tell the jury how the bar revolves, whether it
came around to the left, or cut around to the right?
A. It .cuts around to the left. We have a feed rope that
pulls it on around.
Q. 3 4 Then, if I understand you, the cutter bar was revolving and cutting around to the left?
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A. Yes, sir, it goes right on around to the left.
Q. 3 5 And that was pulling away from left air course

No.

10?

A. Yes, sir.
Q. 3 6 And your cutter bar had driven straight on in the
face of the coal just beyond the opening that had been cut
through the day before into left air course No. Io?
A. Yes, sir.
Q. 3 7 Now after your cutter bar had gone back under
the face of that coal six feet in distance, could you see that
cutter bar and know what it was coming in conpage 45 r tact with?
A. You mean hack under this· coal?
Q. 38 Yes, sir.
A. No, sir, I couldn't see that.
Q. 3 9 Do you know about how long that left air course
No. 1 o had been driven on ahead of room 2 1 ?
A. Well, something near a month, I suppose, as near as
I could get at it.
Q. 40 Now I am not sure whether I asked you this
question or not, and if I have it is not necessary to ainsw·er it
again. I will get you to state whether or not the Raven Red
Ash Coal Company had promulgated and enforced a rule which
required the coal loaders to leave the room while you were operating the coal cutting machine?
A. Yes, sir, you asked that.
Q. 4 1 You are sure that I did?
A. Yes, sir.
Q. 42 As a matter of precaution I will ask you to answer whether they did have that rule or didn't. I don't remember what you said.
A. Yes, sir, they had to leave the room when the machine
went in and started cutting.
Q. 4 3 About how long in your judgment had
page 46 r Douglas Griffith left that room before this explosion occurred?
A. Well, as near as I could say would be around fifteen
minutes.
Q. 44 Now what effect did this explosion have on you
and the condition of the mine? Jrust tell the jury what it did?
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A. Well, I was kinda over to the left of the machine and
the explosion blowed through this little hole here and it kinda
missed me, but it knocked my buddy down there and I hollered
at him and he answered me.
Q. 45 Who was your buddy?
A. Jim Keen. It was all smokey there.
Q. 46 Where was he at the time of the explosion?
·
A. He was on the right side next to this hole.
Q. 4 7 You say it knocked him down?
A. Yes, sir. He said it knocked him down.
Q. 48 Now, Mr. Jamison, I will get you to state, please,
whether or not any fire boss or foreman made an inspection of
room 21, or an investigation for explosive gases before you set
up your machine and began this operation?
A. No, sir.
Q. 49 Now what was the practice in that mine with
reference to the points or places that those in the mine would
use for toilets when they were on a shift and in
page 4 7
there for seven hours?
A. Well, they have been using old places where it
was worked out.
Q. 50 Was that the usual practice?
A. That is what they all used.
. Q. 5 1 One other question. I will get you to tell the jury
whether or not any spads or markei:s had been set up in Room
21 to direct the course to drive that room, or whether it was
driven more or less at random?
A. No spads that I know of, sir.
Q. 52 No spads?
A. No, sir.
Q. 5 3 In order that the jury may understand, explain
what spads are, and what they are used for.
A. Well, they are used to drive a place straight. The
engineer sets them up to keep it on a line.
Q. 54 They are markers put up for you as operator of
the machine and for the coal loaders to follow to tell the
course to drive, is that right?
A. Yes, sir, that is what it is.

r
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By Mr. Griffith:
That is all I want to ask him, I believe.
CROSS EXAMINATION
By Mr. Bandy:
X. I Mr. Jamison, you say you were along with Mr.
Keen when you were cutting that coal?
A. Yes, sir.
X. 2 There weren't any sparks being emitted by that
cutter at all on that occasion, were there?
A. Not any sparks as I seen of.
X. 3. As a matter of fact you and Mr. Keen were watching that cutter machine, and at no time after you had set it up
and when you were cutting that place were any sparks emitted
from that cutting machine on that morning before this explosion?
A. No, sir, I didn't see any.
X. 4 And at the time of the explosion was the machine
in operation?
A. Yes, sir, the machine was running.
X. 5 It was in operation. Now you didn't know where
Mr. Griffith went and you say he didn't tell you where he
went?
A. No, sir.
X. 6 As a matter of fact, Mr. Jamison, the usual rule
there-this was asked you by Mr. Griffith-is that the man, the
coal loaders in the room, shall get away from the face of the
coal and stay back behind the cutting machine in
page 49
the face of his place, or nearby until you all got
through cutting his place?
A. I don't think it was specified where he was to go to.
X. 7 Of course he and the machine can't occupy the
same space against the face of the coal?
A. He was to go out.
X. 8 He was to get out of there. There wasn't any
rule at all there, as far as you know, to require Mr. Griffith to
withdraw from the rcom when the machine was cutting, but he
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was only required to withdraw from the immediate vicinity of
the machine?
A. The only thing I knew was to withdraw out of the
face of the place where he was working.
X. 9 So he would be out of your way?
A. Yes, sir.
X. r o Anywhere back of you was safe and all right?
A. Yes, sir.
X. r r I believe you stated that you saw no flame at all
from the _explosion?
A. No, sir, I didn't.
X. r 2 In other words, when this explosion came fifteen
minutes after Mr. Griffith left you, the concussion came into
the place, but there was no flame?
page 50 ~ A. No.
X. r 3 There was no fire at all in that place?
A. None as I seen of where Iwas.
X. r 4 You were not burned at all?
A. No, sir.
X. 1 5 I believe Mr. Keen, your mine helper was not
burned either?
A. No, sir, not as I know of he wasn,.t.
X. 1 6 You have just stated the explosion .came into
your place. That came from air course No. Io, that is where
the explosion came from?
A. Yes, sir, there is where it came.
X. I 7 In other words the inception of the explosion was
in room No. r o, or around there, and not in the room where
you and Mr. Keen were cutting?
A. Nothing only the dust and blast was in there.
X. I 8 That was blown back into your room?
A. Yes, sir.
X. 19 That wasA. The place where the hole we was cutting was swept
clean.
X. 20 If there was gas in your place, and it had
page 5 r ~ been set off, it would have got you?
By Mr. Griffith:
We object. That is just a conclusion of counsel.
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By· the.Court:
Overruled.
By Mr. Griffith:

I don't object to any· fact; but I object to the conclusion
of what this would have done or that would have done. I
don't think 'that- is properr

X. 21 : Mr. Jamison, on ·that occasion, for the benefit of
the jui:y, ·the. force of the expl,osion ·that evidently resulted in
death to Mr. Griffith came from No. 1 o; when it came into the
point or near the point where you and your helper Mr. Keen
were .cutting this coal, it blew the dust in towards you, didn't
it?
A. . In towards us; .-yes. :
X. 2 2 In other words the force of the ,explosion · was
outside.the place where you were cuttin and back towards you?
A. Yes.
X. 23 The, force of that explosion emanated evidently
from the place where Mr.. Griffith was found and came toward
your room and other. places in the· mine?,
A. Yes, sir, I suppose that is the way it happened.
X. 24 Did you, :Mr;·Ja.mison, ·go down there and
page: 5 2 ~ help recove-r his body?
A. No, sir.
X. 2 5 You ·didn't do that?
A. No, sir.
X. 26 Now in this .use of a toilet, Mr. Jamison, where
you are allowed to go to answer a can· of nature,. you .are ·not
required to go as far as 180 feet up in any abandoned place to
use that as a toilet, are you?
A. You are not required to go, no. You are not required
to go nowhere only out of· the working places, so it is out of
the place where you are working.
X.- · 2 7 At this point -where you were working. on this
occasion, wasn't there air in the adjoining plate there where Mr.
Griffith could have got out of the way if he wanted to use this
as a toilet and ·not gone back 'up in this place there nearly I oo
feet away from where the mac_hine was actually in operation.
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A. WeII, there was air .come through there at the machine, at that little hole where I was speaking of.
X. 28 There were other places there nearby in which
there wasn't any work going on that he could have used as a
toilet without gcing way back up there where his body was
found?
A. That was the closest place at that time.
page s 3 r X. 29 Well, he .could have gone in the mouth of
it instead of going back at the head of it?
A. I don't know which way he went. I don't know
that.
X. 3 o I believe you say you didn't see the body of Mr.
Griffith:
A. No, sir, I didn't see it.
X. 3 1 I will ask you if your helper there, Mr. Keen, if it
burned him any?
A. Not that I know of. I didn't see any and he didn't
say anything about it.
X. 3 2 Outside of the force of the explosion that came
from room No. 1 o, or from that vicinity, and came into the
place where you were cutting, you all received no injury whatever?
A. No, sir, we didn't receive any injury.
X. 3 3 Where was that hole, Mr. Jamison, the hole between 21 and Io?
A. The one that a man could go through?
X. 34 Yes, or any hole?
A. Well, there was a small hole, a three inch hole where
the cutter bar went through right at the face, where I spoke of
this dust blowing out.
X. 3 5 The air .course hole, how far was that
page 5 4 ~ from you?
A. I guess about thirty feet back of the face-I am
just guessing at it.
X. 36 In the operation of your cutting machine, Mr.
Jamison, I believe you said you had cut on the right in the
room in which you were cutting, and that you had drawn the
cutter bar and had begun to cut to the left. Is that correct?
A. That is correct.
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X. 3 7 Had you finished the left-hand cutting?
A. No, sir, just gotten tcward the left-hand side.
X. 38 In other words you weren't cutting coal at the
time?
A. Yes, sir, the machine was running at the time.
X. 39 The machine was running at the time?
A. Yes, sir.
X. 40 But it was running to the left-hand side instead
of the right-hand side from which the explosion came into
your place?
A. Yes, sir.
X. 41 You had already concluded your cutting on the
right?
A. Yes, sir, the right side was done, near the left rail I
suppose, or the right rail it would be on the track.
X. 42 You had cut then-I guess the jury underpage 55 r stand it-you had cut six or eight feet next to the
point from which the explosion came and then
shifted your cutter bar that distance of six or eight feet and were
then cutting to the left side?
A. Leaving this place where we cut through.
X. 43 Leaving the place where the explosion came into
the place?
A. Yes, sir.
RE-DIRECT EXAMINATION
By Mr. Griffith:

Q. 1 One other question, Mr. Jamison. In response
to a question propounded by counsel for defendant I understood
you to state that at the time that your cutting machine was being operated air was coming through this hole or opening which
had been cut through into left air course No. 1 o?
A. Yes, sir, the air could come through under that, a
little air-couldn't much come through a three inch hole.
Q. 2 Do you recall air was coming through there, or
do you recall about it at all? Do· you recall air was coming
through that place?
A. I don't say air was coming through. but I say
page 5 6 r that is where it blowed through.
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Q. 3 I understood you to state the air was coming through there.
A. Is !that the way I stated it?
Q. 4 Did you mean to say the air was coming through
when you were operating the machine?
A. Well, I couldn't tell. It would have been so little
come through there, through that little hole there I couldn't
tell.
By Mr. Crockett:
May I ask a question here about a map I have?
By the Court:
Yes.
RE-CROSS EXAMINATION
By Mr. Crockett:

X.

1

A.

I can't read a map much.

Mr. Jamison, will you look at this-can you read

it?
By Mr. Griffith:
I object to the use of some map until it has been properly
identified and shown to fairly represent the condition at the
time of this accident. Just to put something out there and go
to examining the witness on it I think is highly improper.
page 5 7 r By Mr. Crockett:
All right, you can stand aside Mr. Jamison, for a
little bit. Come around, Mr. Home, I want to ask you one
question.
Witness stood aside.
J. P. HORNE, the next witness, being first duly sworn,
and being .called by and on behalf of the Defendant, was examined and testified, as follows:
DIRECT EXAMINATION
By Mr. Crockett:
Q. 1 Mr. Horne, I believe you are general superintendent of the Raven Red Ash Coal Company?
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A. Yes, sir.
Q. 2 I hand you a map marked "Map showing place
where Douglas J. Griffith was killed on March 1, 1940, in No.
4 Mine Raven Red Ash Coal Company, Inc." Will you examine that map and state whether or not that map depicts accurately the conditions of that mine at the time Douglas Griffith
was killed?
A. It does.

By Mr. Griffith:
I want to cross examine him a little.
page 58

r

CROSS EXAMINATION

By Mr. Griffith:
X. 1 Who made this map?
A. The map was actually made by Mr. W. E. Peery of
Richlands, under my direction and supervision.
X. 2 When was it made?
A. It was made about six weeks ago.
X. 3 Where is the map that you had at the time th~
accident happened?
A. I still have it.
X. 4 You have it with you?
A. Yes, sir.
X. 5 Is it identified with this one, or are there additions on this one?
A. No, sir. It is an entirely different scale map, and on
such a small scale that it would be impossible to identify the
various break-throughs, and so forth, that show on this more
detailed map.
X. 6 Is that made from measurements and surveys that
have been made since the death of Douglas Griffith?
A. That is right.
X. 7 When were those surveys made?
A. The surveys for this particular map were
page 5 9 ~ made about six weeks ago.
X. 8 Douglas Griffith was killed March 1,
1 940, wasn't he?
A. That is right.
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X. 9 Who made the surveys and from what were they
made that you make this map from?
A. The explosion, Mr. Griffith, didn't destroy the mine.
Everything is in there just like it was the day Douglas Griffith
got killed. It is quite possible, I think-the way it was done
we went in there, our engineer went in there and actually took
measurements and put them on a map.
X. 10 Was there any mark put in there to show where
Douglas Griffith's body was?
A. There was.
X. 1 1 Who put that mark there?
A. I did, and the marks are still there.
X. 1 2 Was there any mark put in there to show how
far room 2 1 was driven at that time?
A. That was easily established by the fact that about
thirty feet from where the machine was cutting there was a
break-through to I oth left air course, about two feet wide and
ten inches high, and it is still there.
X. 13 Was that back where the face of the coal
page 60 ~ was when Douglas Griffith was killed, or beyond
it?
A. It was.
X. 14 Who measured how far the coal had been driven
up at the time Douglas Griffith was killed?
A. Mr. Penny, the engineer that made the map.
X. 1 5 And he made that from your statement as to
where it was?
A. It was. He went in the mine and measured it.
X. 16 He made that about six weeks ago?
A. That is right.
X. 1 7 Room 2 1 has been driven on a great distance
between March 1, 1940, and six weeks ago, hasn't it?
A. Yes, sir.
X. 1 8 And he could tell where the face of the coal was
when Douglas Griffith was killed on March 1, 1 940 by going
in there six weeks ago?
A. He could with his assistant, yes, sir.
X. 1 9 Now tell the jury how he could tell-
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By Mr. Crockett:

If your Honor please, we are proving the map. If he wants
to cross examine the witness he can do that when we get to it.
By Mr. Griffith:
I am objecting to the introduction of this map. It is a
self-serving instrument made here two years after
page 6 1 ~ the a.ccident happened, and until it is shown to be
accurate and to accurately depict the condition at
the time I don't think it is proper.
By Mr. Crockett:
It is the map you wanted.

You asked for it awhile ago.

By Mr. Griffith:
You didn't let me have it. That isn't the one I wanted. I
want the other one, the one that existed at the time.
By Mr. Crockett:
We obje.ct to all this examination.
By the Court:
Mr. Griffith, this witness has testified that is a true representation of the condition of the mine at the time of the mJUry.
By Mr. Griffith:
I want to ask him one or two other questions for the bene-

fit of the record.
X. 20 Did you put any mark on your map or on the
ground in the mine to show where room 21 had been driven to
at the time this accident happened?
A. I didn't put any mark on the map, but I know by
several witnesses, some of which you have already had on the
stand, there was a small break-through about
page 62 ~ thirty-five feet from the face. If you go to that
small break-through and measure thirty or thirtyfive feet that is the place, and it will be as long as the world .
stands.
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X. 21 You base that on what somebody told you?
A. No, sir, I base it on my personal knowledge. I was
in there after the explosion, and 1 base it on that. I know what
I saw.
X. 22 You didn't measure the distance?
A. I stepped it off and that wouldn't miss it two feet.
By the Court:
All right.
By the Witness:
And I marked on the rib with chalk where Douglas Griffith's body was found.
X.
A.
X.
A.
X.
A.
X.
weren't

23 When did you make that mark?
The day after the explosion.
24 The body had been removed then?
Yes, sir.
25 Why didn't you make it when you found it?
I wasn't there at the time his body was removed.
26 How did you know where he was found if you
there?
A. Because the district mine inspector, the Fedpage 63 ~ eral Bureau of Mines Inspector from Norton, Mr.
Kelly, the State mine inspector, were in ttere the
next day with other men who took the body out and they showed us exactly where the body was laying.
X. 27 Your testimony of where Douglas Griffith's body
was is based on the statement of other people the day after it:
happened as to their recollection?
A. Not altogether. I saw Douglas Griffith'~ body be ..
fore it was even moved out of there, and I could spot it by the
timber and the indications on the rib where it was.
X. 28 Didn't you state just a minute ago in the preceding answer that you never saw the body as to \\"'here they
found the body?
A. No, sir, I didn't, Mr. Griffith. I said I didn't help
bring the body out.
X. 29 But you saw the body before it was removed at
all from the point?
A. Yes, sir, I did.

Raven Red Ash Coal Co. vs. Bessie Griffith, Adm'trx

73

Horace Jamison, recalled

X. 30 What did you mean by these other inspectors telling you where it was the next day? What did you mean by
that?
A. By that I mean tmy merely confirmed my obpage 64 ~ servation of where I had seen the body.
By Mr. Crockett:

I object to all this. He was to find out if this was an
authentic map. We are going to put the witness on later, if he
wants to cross examine him on what he saw generally.
By the Court:
Yes, I think it ought to be done in due .course. I think he
ought to be allowed to make out his case in defense in due
course. Mr. Horne was only put on for the purpose of identifying the map, and is coming back on the stand.

X. 3 1 Do you have any objection to putting the map
this was made from out on the floor beside that one and see how
it compares?
··,
A. This map was made from nothing else. It was made
from actual measurements in the mine.
X. 3 2 I thought you said awhile ago this map was made
from the other map?
A. No, sir.
By the Court:
Let this witness stand aside. When he comes to introduce
the map I will let you examine him further.
By Mr. Griffith:
All right.
Witne_ss stood aside.
page 65

~

HORACE JAMISON, being recalled was examined and testified further, as follows:

RE-CROSS EXAMINATION
By Mr. Crockett:
X. 1 I don't know whether you can read a mine map
or not. Can you?
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A.

I can't ·read a mine map.

By Mr. Crockett:
I don't know that I want to ask him anything.
he can't read a mine map.

He says

Witness stood aside.
JAMES KEEN the next witness, called by and on behalf
of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
I desire to call this witness like I did the others, and I
suppose the court's ruling will be the same. I don't know
whether he will prove to be adverse or not.
By the Court:
All right.
By Mr. Griffith:
Exception.
page 66 ~ Q. 1 Mr. Keen, are you employed by the Raven
Red Ash Coal Company?
A. Yes, sir.
Q. 2 What kind o.f work do you do for them?
A. Help on the machine·, coal machine.
Q. 3 How long have you been working for them?
A. Well, I have been there ever since they taken it over.
I went there in 1921 and the Matz Coal Company had it then,
and I have been there every since.
Q. 4 Were you working on the coal cutting machine on
the day Douglas Griffith was killed?
A. Yes, sir.
Q. 5 On which side of the coal cutting machine were
you at the time the explosion occurred?
A. I was on the right, shovelling dust.
Q. 6 You were on the right shovelling dust?
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A. Yes, sir, moving dust from the machine.
Q. 7 How near were you to this opening that had been
cut through into left air course No. Io?
A. Well, I couldn't exactly tell you, but not over I
wouldn't think, over ten or twelve feet at the most. The place
wasn't so very wide. There had been only one cut back.
Q. 8 Now what effect did that explosion have
page 67 r on you?
A. Well, it jarred me right smart; there was right
smart stuff come through the hole, and it blowed me over next
to the· machine.
·
Q. 9 How far did it blow you?
A. Well, it brung me out to about the end of the machine, and it would be something like six or eight feet from
where I was sitting.
Q. Io Were you standing up or down on your knees?
A. No, sir, I was kinda-I don't know whether I was on
my knees-generally I am on my knees or hunkered down one.
It is always low and I am always down in one or the otherI wouldn't say whether I was on my knees, but I was on this
side of the machine shovelling the dust.
Q. 1 1 And it blew you six or eight feet?
A. It jarred me and the pressure forced me out from
the machine. I was sitting right opposite it.
Q. I 2 Did it blow you against anything?
A. No, not that I remember of.
Q. I 3 You stopped yourself without coming in contact
with anything else?
A. Yes.
Q. 14 You were just Mr. Jamison's helper?
page 68 r A. Yes, sir.
CROSS EXAMINATION
By Mr. Cro.ckett:
X. I If that coal cutter was directed into the face of
the opening, you were sitting to the right of the cutter?
A. Yes, sir, to· the right of the machine.
X. 2 And the right of the machine was at the rib which
was between room 21 and air course 1 o, wasn't it?
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A.
X.

Yes, sir.
3 The ma.chine had already cut on the right-it had
cut under the coal on the right and had turned to the left, hadn't
it?
A. Yes, sir. We had sumped the machine and set our
feed rope-we· were something near half-way acrossBy Mr. Griffith:
Just a minute, I object to the gentlernan examining this
witness on any matter other than I examined him about. If he
wants to make him his own witness, I don't have any objection
to that, but I don't want him to come in here and go to detailing
other matters at our expense and say he is cross examining our
witness. I object to this line of examination because I didn't
ask him anything save and except about where he was.
page 69

r By Mr. Crockett:

He called the witness and he said he was sitting to
the right, and that air came through the hole and blew him
down on the machine. That is what he asked him and I am
pursuing that examination.
By the Court:
Go ahead.
By Mr. Griffith:
Exception.

X.

4 You were sitting to the right of the machine?
A. Yes, sir.
X. 5 The machine you say was headed in that direction,
in a westerly direction? (Indicating on map.)
A. Well, you see when you unload a machincr it comes
to the right and you sump up there and set your feed rope to
the left, and the machine goes across, and the dust comes out on
the right side.
X. 6 It had a.ctually left the coal that was between
room 2 r and the No. r o air course?
A. Yes, sir, we was over something near half way across
the place.
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X.
A.
X.
the room

7 And you had turned it to the left?
Yes, sir.
8 In that time a hole had been cut through between
where you were and the adjoining room?
A. It had been cut through I think about one cut
page 70 r back.
X. 9 And then you were down throwing the
dust back or loading dust, were you? What were you doing?
A. We always put it back to keep it from slowing down
the machine.
X. r o And then the explosion came, and it came from
some place over in air course Io and blew through that hole,
and blew you back against the machine?
A. Well, I couldn't say where it come. but it sounded like
it was in that dire.ction. I wouldn't be able to say where it
come, but the pressure came through this hole.
X. 1 1 The pressure came through that hole and blew
you back against the machine?
A. Yes, sir, the pressure moved me back.
X. 1 2 There was no explosion then in room 2 r ?
A. Well, it come through that way. It divided, I think,
and part of it come through there. It wasn't a great big hole.
X. I 3 It came through the hole from the adjoining
room?
A. Yes, sir.
X. 1 4 That is where the force of the air came from?
A. That is what we felt like.
page 7 1 ~ X. 1 5 It picked you up and threw you back
against the machine to your left?
A. Yes, sir, the pressure come that way.
X. r 6 And the air from that explosion came from air
course No. 1 o?
A. Come in that direction through there.
X. r 7 It came from the direction of aircourse No. r o?
A. Yes, sir.
X. 1 8 At the time of this explosion was the machine
running?
A. Yes, sir.
X. r 9 The cutter?
A. Yes, sir, it was running.
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X. 20 Was that machine, the cutter, emitting any sparks
at the time?
A. No, not that I know of.
By Mr. Griffith:
I object to that.

I never asked about that.

By the Court:
Go ah~ad.
By Mr. Griffith:
Exception.
Did you say there were no sparks emitted?
I wouldn't say there wasn't any. I didn't see any.
X. 22 Were you burned by any fire?
page 72 r A. No, sir.
X. 23 Was there any evidence of fire on that machine after that explosion?
A. Well, I never seen none.
X. 24 You never saw it. Your partner m there, he
wasn't burned, was he, Mr. Jamison?
A. No·, sir.
X. 25 He was across on the other side of the machine
from you?
A. Yes, sir. He was hunker~d down, and I don't think
he got any of the pressure.
X.
A.

2 1

RE-DIRECT EXAMINATION
By Mr. Griffith:

Q.

That cutter bar only cut a height of about thr.ee
or four inches up from the bottom, didn't it?
A. It left that much at the bottom?
Q. 2 No, it left a space that wide?
A. Well, I guess somewhere from three and a half to four
and a half-it depends on how the bits were set.
Q. 3. The cutter bar had been driven full length into
the face of the coal?
A. Something near it.
1
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r Q.

4 That was about six feet, wasn't it?
A. Yes, the cutter bar is six feet when you have
got it all under the coal.
Q. 5 From where you were you couldn't see that cutter
bar when it was six feet back under the coal through that little
hole that was three and a half to four and a half inches high?
A. No.
Q. 6 You don't know what was going on back there·
where the .cutter bar was?
A. No, sir.

Witness stood aside.
LUCIAN SMITH the next witness, called by and on behalf of the Plaintiff, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
I desire to call Mr. Smith with the same statement, same
ruling, and same exception, with regard to him being an adverse
witness.
By the Court:
All right. I make the same ruling.
page 7 4

r By Mr.

Griffith:

Exception.

Q. 1 Your name is Lucian Smith?
A. Yes, sir.
Q. 2 Mr. Smith, are you employed by the Raven Red
Ash Coal Company?
A. Yes, sir.
Q. 3 What kind of work do you do there?
A. Well, we build brattices-ventilating I guess.
Q. 4 How long have you been working at that kind of
a job for these people?
A. I guess it's been about seven years.
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By the Cou.rt:
What kind of work did you say you do?
By the Witness:
Building brattices.

Q. 5 You put up brattices and ventilation. You are
still working for them?
A. Yes, sir.
Q. 6 Were you the bratti.ce man and ventilation man
at the time of this accident?
A. I was one of them. There is two of us.
Q. 7 I will get you to tell the jury whether or not
there had been hung any curtains or brattices to, force the current of air around the face of the coal in the duckpage 75 ~ bill or the mined out atea of left aircourse No. Io?
I mean the part which extended beyond room 2 1
at the time this accident happened.
A. No, sir, there wasn't none hung.
Q. 8 I will get you to tell the jury what is the recognized and approved method of ventilating the face of the coal in
places like left air course No. Io which had been driven beyond room 2 1, what is the usual and accepted method of forcing
the curent of air around the face of the coal, or how would it be
done?
A. Well, you would have to hang canvas right up the
center of that place, I guess six or eight or ten feet of it there.
Q. 9 The effect of that is for the current to go down
one side and back up the other?
A. Yes, sir.
Q. 1 o Do you know how far left air course No. 1 o had
been driven beyond the brattices and current of air at the time
this accident happened?
A. No, sir, I don't know exactly.
Q. 1 1 Give us your best judgment.
A. I have an idea about 1 oo or 125 feet from the last
openmg.
Q. 1 2 By opening do you mean the last breakpage 7 6 ~ through in room 2 I ?
A. No, not in room 2 1, this was up the other side,
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up the heading, between the heading and the air course.
Q. 13 How far would it have been driven past the last
break-through in 2 I?
A. I don't know anything about that. I wasn't up on
the 2 I side.
Q. 14 Up until the time this accident happened was there
any rule against employees and those in there smoking?
A. No, sir, I don't think so.
Q. I 5 I will get you to state to the jury whether or not
all those who did use tobacco smoked in there at any time they
wanted to?
A. Yes, sir. Of course I didn't smoke at the time, but if
they wanted to smoke they smoked anytime they got ready.
Q. 16 What was the rule prevailing in that mine at the
time of this accident with reference to those in there, what parts
were to be used for toilets in answering a call of nature? What
was the recognized practice?
A. Well, worked out places is abc,ut all I could tell you.
Q. 17 Tell the Jury whether or not this left air
page 77 r course No. IO was the closest point, the closest
worked out area to room 2 1 ?
A. Yes, sir, I guess it was.
Q. 18 Did I ask you how long that du.ck-head or left
air course No. Io had been driven up there before this accident
happened, and left without any ventilation?
A. No, sir, I don't know hardly.
Q. 1 9 Give us your best judgment?
A. I guess something like thirty days, I believe something
like that, I don't know for certain.
CROSS EXAMINATION
By Mr. Crockett:
X. I Did you go to Douglas Griffith's body before it
was moved?
A. No, sir, I never went to his body at all.
X. 2 You didn't go?
A. No, sir.
Witness stood aside.

Supreme Court of Appeals of Virginia

Roby Smith
By Mr. G.riffith:
Let me see that map you are talking about.
By Mr. Crockett:
I want to offer that map in evidence that we proved
page 7 8 ~ by Mr. Horne.
By Mr. Griffith:

I object to it at this time.

I am introducing my evidence

now.
By Mr. Crockett:
Then if it is not in evidence, don't look at it. Hand it back
to, me.
By Mr. Griffith:
I may want to cross examine your witness some more on it.
By Mr. Crocket:

If it is not in evidence and you don't want it in, let it alone.
If your Honor please, do I understand this map is admit-

ted?
By Mr. Griffith:
We object tq that being admitted in evidence.
By the Court:
I think it is sufficiently identified.
By Mr. Crockett:
It was offered in evidence and I thought he wanted it in.
We will get it in in due course.
page 79 ~ ROBY SMITH the next witness, called by and on
behalf of the Plaintiff, being first duly sworn. was
examined and testified as follows:
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DIRECT EXAMINATION
By Mr. Griffith:
This witness is called as the others have been, and I presume the court will make the same ruling, and give us the saine
exception?
By the Court:
Oh yes.
By Mr. Bandy:
They are not all adverse, are they?
By Mr. Griffith:
Exception.
Q.

A.
Q.

A.
Q.
pany?
A.
Q.

A.

I
What is your name?
Roby Smith.
2
Where do you work?
Red Ash Coal Company.
3 You work for the Raven Red Ash Coal Com-

Yes, sir.
How long have you been working for them?
Well, on this job around eight years since I went back
4

there.
Q. 5 Were you working for them in March, I 940,
when Douglas Griffith was killed?
A. Yes, sir.
page 80 r Q. 6 Now, Mr. Smith-I believe you saw this
little diagram Sam Smith drew?
A. Yes, sir.
Q. 7 I will get you to tell the jury whether or not left
air course No. 1 o as described on that map is an intake through
which the air goes in or not in that mine-does the air go in
through No. 1 o and around in 2 I ?
A. Yes, sir, it does.
Q. 8 Did you see Douglas Griffith's body after the accident?
A. Yes, sir.
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Q. 9 Can you tell that jury just exactly where he was
found?
A. No,, not exactly. I worked up pretty close to where
he was, and dropped back out, and the other man took my place
and went on. I didn't help pick him up.
Q. 1 o Who was P,resent when he was picked up and
brought out, if you know?
A. No, I .couldn't tell you just exatly. I don't know
exactly what men picked him up. There was several men
working, but I don't know just who the men was that picked
him up and brought him back to the track.
Q. 1 I You were there where he was brought back
page 8 I r to the track?
A. Yes, sir.
Q. 12 Tell the jury whether or not you saw his clothing and examined it there?
A. Well, I didn't examine him right at that particular
place. They brought him back down the track a little ways, I
don't know just how far, and searched him.
Q. 13 When you searched him tell the jury what you
found.
A. We found a box of matches.
Q. 14 Were those matches in his pocket?
A. Yes, sir.
Q. 15 Had any of those matches been struck or burned?
A. Well, none of them hadn't been struck.
Q. 16 And he had the box in his pocket?
A. Yes, sir.
Q. I 7 How far had the body been taken from where it
was found before it was searched?
A. Well, I am just making a guess at it, and I would
guess maybe two or three hundred feet, or maybe a thousand
feet. I don't know. I wouldn't say it was a thousand feet. I
don't know just exactly how far but it was a right
page 82 ~ sma.rt ways we come on back out there.
Q. 1 8 How far were you from the body when it
was picked up and brought back out to the track?
A. Well, I would have to make a guess at that.
Q. 19 Well?
A. I imagine he was something like might have been I oo
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feet, or maybe more or less, I don't know, somewhere around
there.
Q. 20 You had gone up there and come ha.ck?
A. We pretty well worked up to the place and there was
not so many of us wanted to work at the time, and they mentioned something about some of us falling out and letting someone else work, and I dropped out and let some of the others
work on up there.
Q. 2 I I don't believe I asked you whether o,r not there
was any rule in force prohibiting the smoking of tobacco by
those who were in the mines up until after this accident happened?
A. Well, I didn't know anything of that.
Q. 22 Did the emplo.yees always use tobacco and regularly smoke in there?
A. Yes, sir, I did, and most everyone did that smoked, I
suppose.
Q. 2 3 Did the foremen do likewise?
page 83
A. Yes, sir.
Q. 24 Did you detect the way the brattices and
other equipment of that mine were blown to, determine where
the force of that explosion came from, and where the greater
part of the gas was?
A. It looked to me this way, that it come out of that air
course, and what I judge by is it blowed the brattices back towards the heading sides.
Q. 25 How did it blow the brattices on the right side.
over there between that and the other rooms over to the irght as
you go in?
A. I don't know anything about that.

r

CROSS EXAMINATION
By

Mr.
X.
A.
X.
A.
X.
A.

Crockett:
I
You found some matches in his pocket?
Yes, sir.
2
That was after the body had been moved?
Yes, sir.
3 Did you. see the body on the ground?
Up in there?
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X.

Yes, where he was found?
A. No.
page 84 ~· X. 5 You didn't get up to him?
A. No.
X. 6 You don't know what was found beside the body
at that point?
A. No.
X. 7 The explosion you say came from the air course.
Is that your judgment?
A. Well, that is just the way I judge it.
X. 8 And that is where the Griffith body was lying?
A. Yes, sir.
X. 9 In your judgment the explosion came from about
where that body was found, didn't it?
A. Well, I wouldn't know where it started from, but
just judging from the brattices and the way they were blowed
out-like they were driving up here they were cut through
here, and they blew them back this way. (Illustrating.)
X. Io By "back this way" you mean from the direction
of the body?
A. Yes, sir.
4

Witness stood aside.
page 85 ~ CLARENCE SALYER the next witness, called by
and on behalf of the Plaintiff, being first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
This witness is called in the same way as the others, and I
suppose the .court will make the same ruling and same exception.
By the Court:
All right.

Q.
A.
Q.

1
Your name is Clarence Salyer?
Yes, sir.
2
Where do you work?
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A. Raven Red Ash.
Q. 3 How long have you beeh working for the Raven
Red Ash Coal Company?
A. Well, about around seventeen years.
Q. 4 Were you working for them on March 1, 1940,
when Douglas Griffith was killed?
A. Yes, sir.
Q. 5 I will get you to state to the jury whether or not
up until March 1, 1940, when this accident happened, there
was any rule in force in that mine with reference to people smoking in the mine? Was there any objection to· the
page 86 ~ smoking until this happened?
A. No, sir, I never did hear it.
Q. 6 I will get you to tell the jury whether o.r not everyone who used tobacco regularly smoked in that mine until that
happened?
A. Yes, sir. All that wanted to smoke smoked at that
time.
Q. 7 I will get you to tell the jury whether or not the
foremen smoked likewise?
A. Yes, sir, if they wanted to smoke they smoked the
same as the rest and there wasn't any objection.
Q. 8 I will get you to tell the jury whether or not there
was any rule or practice as to the points in the mine that could
be used as a toilet for those who were· in the mine?
A. Well, all the places that was used were old worked out
places was all that was ever used.
Q. 9 Was that the general practice in the mine?
A. Yes, sir.
Q. r o How long had that practice been p,revailing?
A. Well, ever since I had been there.
No cross-examination.
Witness stood aside.
page 8 7 ~ GRA TT HOR TON the next witenss, called by
and on behalf of the Plaintiff, being first duly
sworn, was examined and testified as follows:
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DIRECT EXAMINATION
By Mr. Griffith:
This witness is called with the same statement as to the
oth~rs.
By the Court:
Take your exception and go ahead.
By Mr. Griffith:
Exception.
Q. 1 Your name is Gratt Horton?
A. Yes, sir.
Q. 2 Mr. Horton, where do you work?
A. Premier Red Ash.
Q. 3 Did you ever work for the Raven Red Ash Coal
Company?
A. Yes, si.r.
Q. 4 How long did you work for them?
A. I guess about five years.
Q. 5 Is this Premier Red Ash a branch of the Raven Red
Ash Coal Company or a separate company? Do you know?
A. I don't know.

By Mr. Horn~:

It is a separate corporation.
page 88 ~ By Mr. Griffith:
I withdraw the obje.ction as to this witness because
I thought it was a branch of the same company.
Q. 6 Were you working for the Raven Red Ash Coal
Company when this accident happened?
A. Yes, sir.
Q. 7 How long had you been working for them at that
time?
A. Well, in fact I ·really don't know.
Q. 8 What kind of work did you do when you worked
for the Raven Red Ash Coal Company?
A. Loaded coal and worked on a drill too.
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Q. 9 I will get you to state with reference to whetper
or not there was any rule in existence up until the time Douglas
Griffith was killed prohibiting smoking in the mine?
A. No, sir, there wasn't any.
Q. 1 o I will get you to tell the jury whether those who
used tobacco regularly smoked in that mine up to that time?
A. Yes, sir.
Q. 1 r I will get you to tell the jury whether or not the
foreman likewise smoked in the mine?
A. Yes.
Q. 1 2 Now I will get you to tell the jury whethpage 89 ~ er or not you saw Douglas Griffith's body after this
explosion?
.
A. Yes, sir, I seen it just after-they didn't stop when .
they brought the body out but I went on to Richlands to the
funeral home and seen it up there.
Q. 1 3 You went on to the funeral home and saw the
body there?
A. Yes, sir.
Q. I 4 Tell the jury what the condition o.f his hair and
hands were with reference to burns-, the hair ort his head, first.
A. The hair on his head was practically all burned off,
all ex,ept on top of his scalp, a·nd bis ha-n·ds were burned until
the hide peeled.
Q. 1 5 I will get you to tell th'e jury whether or not you
observed around bis· privates, the hair around that?
A. Yes, sir, I did.
Q. 1 6 What was the condition tlil'e't'e?
A. It was burned.
Q. I 7 Tell the jury whether or not his skin where his
ck>thes: covered the othe~ pa-rts of his: body~ was that burned or
not?
A. No;. sir, not as I seen.
page 90 ~ Q. 18 To what extent wa·s· the hair around· his
privates burned?
A. Just a little, very little burned, just a very little.

CROSS EXAMINATION.

By Mr. Crockett:
X.

1

You say you saw the body at the funeral home?
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A. Yes, sir.
X. 2 You didn't see it before that?
A. No, sir, they didn't stop at the mine.
Witness stood aside.

STUART NEWBERRY the next witness, called by and
on behalf of the Plaintiff, being first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
Q. 1 Mr. Newberry, you work for the Raven Red Ash
Coal Company?
A. Yes, sir.
Q. 2 How long have you been working for them?
A. Well, I just don't know; for yea.rs, though.
Q. 3 Were you with the party that found Dougpage 9 r ~ las Griffith's body?
A. No, I wasn't up there.
Q. 4 Were you working on the day this accident happened?
A. Yes, I was up there working when it happened, pretty
close.
Q. 5 How far away?
A. Well, I guess it was, might have been three or four
hundred feet. As far as I know I never was up to where they
found Doug in that pla.ce.
Q. 6 What effect did this explosion have the distance
you were away?
A. Well, it had a right smart effect. I was standing in
the mouth of the air course, just through the door, but I had
stepped up off the entry, and it blew or tore the door down and
took it up against the car I was loading on.
Q. 7 You were about how far away from left air
course No. r o?
A. I must have been three or four hundred feet-I was
working on a haul-way cut over to eight, and it was over on
the right sand side of the entry where the air course was, where
they found Doug.
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Q. 8 I will get you to tell the jury whether or
not up to the time this accident happened on March
1, 1940, the company had any rule against smoking in the mine?
A. No, I never heard of any. Everybody smoked that
wanted to up until that time.
Q. 9 I will get you to tell the jury whether or not the
foremen in the mine regular! y smoked?
A. Yes, sir, I have seen them smoke.
Q. 1 o Now I will get you to state with reference to the
practice prevailing in the mine up to that time as to what places
in the mine those in there were expected to use for toilets?
A. Well, they always went off in some old place where
we wasn't working.
Q. 11 Had that existed all the time you were working
there up to the time this accident happened?
A. Yes, sir.
page 92

~

CROSS EXAMINATION.
By Mr. Bandy:
X. 1 The force of this explosion that you have testified to came from the direction of room No. Io?
A. Yes, that is where it came from.
X. 2 And it went by you from room No. 1 o on and
beyond?
A. Yes, the way the air was traveling.
page 9 3 ~ X. 3 I mean air course No. 1 o instead of room.
A. It is an air course I reckon.
X. 4 In other words, the situs or the inception of the
explosion, as you judge from the direction from which it passed you and from what you saw afterwards, was that it emanated
and originated in air .course No. 1 o?
By Mr. Griffith:
That is misleading, and I object. He is confusing the terms
inception and where the force of the explosion was.
By Mr. Bandy:
The question is simple.
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A.
X.

I don't know where it come from.
5. Did it come from the direction of air course No.

A.
X.
A.

It came from off nine right-nine left, rather.
6 And that ts in the directioa of Io?
I reckon so.

10?

Witness stood aside.
page 94

r WINFRED NEWBERRY the next witness,

called
by and on behalf of the Plaintiff, being first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
Q. 1 Mr. Newberry where do you work?
A. At Red Aash.
Q. 2 For the Raven Red Ash Coal Company?
A. Yes, sir.
Q. 3 How long have you been working for them?
A. About eight years.
Q. 4 Were you working for them at nhe time of this
explosion in which Douglas Griffith was killed?'
A. Yes. sir.
Q. 5 What part of the mine- did you work in.?
A. No. 21 room.
Q. 6 Did you operate another shift on room 2 I at
other times when Douglas. Griffith was. no operating it?
A. Yes, sir, I was. on the third shi.ft a-nd he was on another one.
Q.. 7 Mr. Newberry.. I will get you to, tell the ju1w
whether ot not the.re had been a.n.y spads. set up in, that mine· to
direct the course to drive that room, 0£ w.hether it was driven
more or less at random?

r By

Mr. Crockett:
We object. That has nothing to do. with it.
has no persuasive effect in this case and is not admissible.·

page 95

By the Court:
Overrule the objection.

It
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By Mr. Crockett:
Exception.
NOTE:

Q.

7 was read to the witnes.

A. No, there wasn't.
Q. 9 Now I will get you to state to the jury whether
or not in the operation of that room it had become ne.cessary
and you had been directed by your foreman to go into the
adjoining air course No. 1 o, or the place you were cutting into
for any purpose in the operation of that mine?
A. Yes, sir, he did.
Q. 9 Now for what purpose were you sent around in
the adjoining worked out part? · For what purpose were you
sent around there in driving room 2 I ?
A. I'd been sent around there to peck to see how far it
was through.
Q. 1 o To peck and see how far it was through. I will
get you to state to the jury whether or not while the machine
was operating if you had been stationed on the other side of
the block of coal if you could dete.ct reasonably acpage 96 r curately the distance through the block of coal?
A. I don't understand what that means.
Q. 1 I The question is the cutting machine make such a
noise or sound so you could tell how far it was through?
A. Yes, you could go on the other side and tell how close
it was.
Q. 1 2 If you were over in left air .course No. Io while
the machine was cutting you could tell from the sound about
the distance it was through there to the machine?
A. Yes.
Q. 1 3 I will get you to tell the jury whether or not
there was any other recognized rule or procedure or method to
determine the distance between the block of coal that you
know of that was used in that mine up to ~hat time? Was there
any other way to tell the approximate distance?
A. No, not unless you went around in that place.
Q. I 4 I will get you to tell the jury whether or not up
until the time of this accident there was any rule against smoking in that mine?
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A. No, sir, everybody smoked that wanted to.
Q. 15 I will get you to tell the jury whether or not there
was any rule as to what part of the mine those in there were to
use as a toilet while in the mine?
A. Well, we went to an old worked out place.
page 9 7 ~ Q. 16 You were to use old wcrked out places?
A. Yes, sir.
Q. 17 I will get you to tell the jury whether or not this
left air course No. 1o was the closest worked out place to room
2i?
A. Yes, sir, the closest on~ there was there ..
Q. 18 I will get you to tell the jury whether or not that
was the place regularly used as a toilet for those working in
room 21?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Crockett:
X. 1 What relation are you to Griffith?
A. She is my sister.
X. 2 She is your sister?
A. Yes, sir.
X. 3 You tell the jury that by going out of the room
and listening to the cutter bar that is being operated in a pillar
of coal you can tell how far back in the coal it is cutting?
A. Yes, you can tell how .close it is to you.
X. 4 If you could tell how close it was you
page 98 ~ could tell how far the cutter bar is back in the coal.
couldn't you?
A. You can tell the cutter bar is pretty close to you.
X. 5 But you told Mr. Griffith awhile ago you could
tell how close it was. You didn't mean that, did you?
A. (No answer.)
By Mr. Griffith:
I object to that. That is not .cross examination.
brow- beating the witness.
By the Court:
Go ahead.

That is
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By Mr. Griffith:
I except to that method of cross examination.
X. 6 Did you mean that? What do you say about
that?
A. I didn't remember telling that.
X. 7 Do you know what you said awhile ago? Do
you know what you have said while you have been on the witness stand in this case?
A. No, sir.
X. 8 What did you say ?
A. I have answered all the questions he asked me.
X. 9 Have you answered them all?
A. Yes.
X. 1 o Have you tried to answer them truthfully?
page 99 ~ A. Yes, sir, to the best of my knowledge.
X. 1 1 To the best of your knowledge?
A. Yes, sir.
X. I 2 Then when you told the jury, when you said
you could listen to the cutting machine running and tell how far
the cutter bar is from the edge of the coal were you telling the
truth?
A. Well, you couldn't get it exactly how far, but you
can tell it is close.
X. I 3 You can tell whether it is dose or far away?
A. Yes.
X. 14 You can tell whether it is one foot or two feP.t?
A. No, you couldn't get is that close.
X. 15 Or whether it was two feet or four feet?
A. You could tell it was close.
X. I 6 Or whether it was five or six feet, you couldn't tell that could you?
A. No, sir, you couldn't tell.
X. I 7 You couldn't tell whethe.r it was one foot or six
feet away?
A. You could tell the machine was close.
X. I 8 But you told the jury you .couldn't tell
page I oo ~ whether it was one foot or six feet away, didn't
you? You answered that didn't you, and that is
what you told them just a minute ago?
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A.

(No answer.)

X. 19 Did you hear my question?
A. Yes.
X.

20

Why don't yon answer it?

By Mr. Griffith:
Slow down and give him time·.
By Mr. Crockett:
I will give him a week if he wants it, and if the court will
let him.
By Mr. Griffith:
Let him answer instead of you.
By Mr. Crockett:
If you have any objections make them to bis Honor on the
bench.

By Mr. Griffith:
That is what I am doing.
A. You couldn.' t tell exactly bow far the· machine was
through there.
X. 2 r Didn't you tell the· jury 'by Hstening you couldn't
tell whether the cutter bar was one foot or six feet away?'
A. No, sir, you couldn't tell exactly.
X. 22 You couldn,.t tell' whether it was one foot or six
feet away. Did you tell the jury that or not?
A. I told them yon could teIT it was close·, but I
page IOI r don't know how far it was.
X. 23 Did you hear my question. Do you remember telling the jury that you couldn't, by listening. tell
whether the cutter bar was one foot or six feet away?
A. Yes, sir.
X. 24 That is what you say, and that is true, isn't it?
A. Yes, sir.
Witness stood aside.

J .
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By Mr. Griffith:
I believe that I have overlooked proving that this occurred
in Russell County. Do you want me to bring the man back to ·
show that? I don't think it is controverted.

By Mr. Crockett:
Make out your case, Mr. Griffith.
By Mr. Griffith:
All right, I will do that later.
~

.JESS CANTRELL the next witness, .called by
and on behalf of- the- Plaintiff, being first duly
sworn, was examined and testified as follows: : .....
page

I 02

DIRECT EXAMINAT-lbN ~.

.

,.;

! ~ ·.:

:

By Mr. Griffith:

Q. I Your name is Jess Cantrell?
A. Yes, sir.
Q. 2 Where do you work now?
A. A. T. Harmon Coal Company.
Q. 3 I will get you to tell the jury whether or not you
were working for the Raven Red Ash Coal Company at the time
Douglas Griffith was?
. A. ~ was working 9 left air course and Douglas was killed
in r ci- leff.:.-the _entry tiirned off. from this entry. I was driving
, , ··
the air course.
Q~·- 4 I will get you to tell the jury whether or not up to
that 'time there was ariy rule prohibiting people from smoking
in the mine?
A. No, sir, I never heard anything said about it until, Mr.
Fleming he come in my place different times before that and set
down and smoked two or three cigarettes in the face of my
place, setting around together, I never heard anything said about
it until this happened. . .
Q. 5 What position does Mr. Fleming hold
page 103 ~ with the company, or did he hold at that time?
A. He is general mine foreman, isn't he, Mr ..I
Horne?
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Q. 6 I will get you to state to the jury what the practice was in that mine up to that time as to what part of the mine
the people in the.re were to use as toilets when they had to answer a call of nature?
A. Well, they was a notice written at this time and before this time, and was tacked up at the place that we all got
on the man-trip, and Mr. Fleming's initials was to it, and this
notice says if ycu catch a man in- a thing like this in the face of
a working place, tell me and I will give you $5.00, is what the
notice said, and after this happened why I never did see the notice any more.
Q. 7 You did see a notice before it happened if anybody was using a working placeBy Mr. Crockett:
He didn't say that.

Q.

8

(Continuing.)

-a live working place-

By Mr. Crockett:
No, he didn't say that. He said in the face of a working
place. That is what he said: if you are going to quote the
witness we want you to quote him .correctly.
page r 04 ~ By Mr. Griffith:
Kill the question.

Q. 9 What placess in the mine were regularly used by
those in the mine as toilets? The worked out placesA. The boss never did construct me about a thing like
that, but I have heard of him constructiri.1g others and tell them
to go in old worked out places and then rake filth over it.
Q. 1 o Was that the practice of those that worked in
there to use worked out places?
A. Yes, sir.
Q. 11 During your work in that mine I will get you to
tell the jury whether or not any of your work required you to
drive break-throughs into other parts of the mine?
A. Yes, sir.
Q. 12 I will get you to tell the jury whether or not it
was the practice prevailing in driving these break-throughs for
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those to go around and detect the condition on the side they
were driving into?
A. Yes, sir, I have been constructed by my boss man difference of times to go around and see where the machine was
cutting through, and also see the situation at the top--the way
they shoot that top there lots of times it can be a brow hanging,
and it would be dangerous also to shoot your .coal
page 105 ~ down and it wouldn't fall and you would still be
working under it if you didn't go to the far side
and look.
Q. 13 Did you follow that practice while you were employed there?
By Mr. Crockett:
We object to that.
Q.

14

Did you or not follow that practice?

By Mr. Crockett:
What he followed has nothing to do with the rules of the
company.
By the Court:
Go ahead, let him answer.
By Mr. Crockett:
Exception.
A. Welt I don't know as I ever did that after this happened, but it was a seldom practice before this happened.
Q. 1 5 Do you mean you did it oftener or not often?
A. Yes, sir, I done it often, every time a break was cutting through.
Q. 16 I will get you to tell the jury whether or not other
people working in the mines did that to your knowledge or not?
A. Well, I couldn't be able to say about that. I just
know what the boss had constructed me to do.
Q. 17 The boss had told you to do that?
A. Yes, sir.
Q. 1 8 Which boss was that?
page 106 ~ A. Sam Smith.

1 oo
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A.

Q. 19
Yes, sir.

Sam Smith told you that?

By Mr. Crockett:

We move to strike out the witness' testimony on the question of what he had done with reference to going out and looking on the other side when the cutting machine was running.
By the Court:
Overrule the motion.
By Mr. Crockett:
Exception.
CROSS EXAMINATION
By Mr. Crockett:
X. I Would there be any use or point, if the cutting
machine was cutting into the face of the coal, to go out on the
right-hand side of the coal, and around the coal on the righthand side?
A. Repeat that again.
X. 2 Do you understand that question? Suppose the
cutting machine is cutting into the face of the coal. Do you
understand that?
A. Yes, si.r.
X. 3 Right down into the face of the coal, and then
there is an air course on your right. Would there be any point
or use for a man when the cutting machine is· cutpage 107 ~ ting into the face to go around and look on the
right to see how thick the block of coal is?
A. Well, they cut breaks so often apart, an;d when they
widen out this rib through there, that is when they go through
to see near about where it is cutting through and what it is
cutting through.
X. 4 When the machine is cutting in the face right
down into the solid coal, and the solid coal might reach a half
mile ahead, not cutting through into a break-through on the
right, but when you are cutting straight ahead, what use would
it be to go around and looking over to the right?
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A. There wouldn't be any, but the situation of this place
where it was cutting throughX. 5 Were you in there?
A. Yes, sir.
X. 6 When?
A. The day it happened.
X. 7 Don't you know the machine was cutting right
down into the heading and that it had cut through to the right
the day before?
A. No, sir, it was cutting to the right that day but it
never cut plumb through.
X. 8 It didn't?
page 108 r A. No, sir.
X. 9 You know that?
A. Yes, sir, for I went on up in the place.
X. 10 You went there and looked?
A. Yes, sir. A~d the next week after this happened I
started working· the same place on the same entry.
X. 1 I Don't you know at the time of the accident that
cutting machine was cutting straight ahead and into the heading, and not into the right?
A. It had done sumped up on the right and was over in
the face o.f the place.
X. 12 I say it was cutting in the face of the coal, wasn't
it?
A. Yes, sir, it was in the face of the place at the time that
the explosion occurred.
X. 13 WelJ then, if it was in the face of the .coal, why
would a man go around to the right and look on the other side
to the right and over at the coal between the room and the adjoining air course? There wouldn't be any sense in it.
A. There wouldn't be any sense in it after the machine
had sumped up here and was going away from the air course.
X. 14 You hav~ just said it was?
page I 09 r A. No, I didn't.
X. 15 Didn't you say it had turned away from
the air course and was turned into the heading of the coal?
A. No, sir, I didn't.
X. 16 You didn't say that?
A. No, sir.
_.......... - .
'

Supreme Court of Appeals of Virginia

102

Jess Cantrell
X. 1 7 What did you say? You said it sumpedA. That is what I mean.
X. 18 It had cut to the right and then was heading right
into the face of the coal?
A. You don't understand me, Mr. Crockett. The machine started in the right-hand side and cuts to the· left.
X. 19 Well, it had already started in the right-hand side
and it was cutting to the left and in the face of the coal isn't
that true?
A. Yes, sir, it had done left the right-hand side at the
time the explosion occurred.
X. 20 Then why did it matter when the cutting machine had left the right-hand side and was going into the face
of the coal, why would he go around to see the coal on the
other side to the right? There wouldn't be any sense in it~
would there?
page

11 o

timony.

~ By Mr. Griffith:

I object to that because it contradicts the first tesThis man left here and went around before it started.

By the Court:
Go ahead and let him give his view.
X. 2 r There wouldn't be any sense in it, would there?
A. (No answer.)
X. 22 And you can't con.ceive of any sense in a man
doing that, can you?
A. Yes, si.r, at the time this machine was sumping up
there were.
X. 23 You said awhile ago that it had already sumped,
that it had left the right-hand side and was cutting into the
heading.
A. The man went over there beforeX. 24 How do you know? Were you there?
A. I was at the mouth of his place at the time he started
up in his place.
X. 25 You saw him go in his place.
A. Yes, sir, I saw him go in.
X. 26 Did you see him come out?
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A.

page

No, I didn't see him come out.
7 Did you see the cutting machine?
A. I seen it go up in there.
X. 28 You don't know what it was doing at the time, do
I I I

r x.

2

you?
· A. Yes, I know what it was doing. I heard it cutting.
X. 29 You heard it cutting some place in there and that
is all you know?
A. I know it was in the face of that place.
X. 30 In the face of it?
A. Yes, sir.
X. 3 1 You are going to stick to that?
A. Yes, sir.
X. 3 2 If it was in the face of it why would a man go
around and look over to the right? There wouldn't be any
sense in him doing it, would it?
A. (No answer.)
X. 3 3 What kin are you to these people?
A. They don't never start cutting only in the face and
when swinging for a break.
X. 3 4 What kin a.re you to these people?
A. No, sir, not a speck of kin to them.
X. 35 Not a speck?
page I I 2 r A. No, sir. I was just working dose to the boy.
Witness stood aside.
SAM SMITH being recalled, was examined and testified
as follows:
RE-DIRECT EXAMINATION
By Mr. Griffith:
Q. 1 Mr. Smith, I believe I failed to ask you what
county this left air course No. 1 o is in where Douglas G.rif fith' s
body was found? What county is that in?
A. I ain't for sure about that. I believe it is Russell
County, but I am not sure on that.

Witness stood aside.
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J. P. HORNE being recalled, was examined and testified
as follows:
RE-CROSS EXAMINATION.
By Mr. Griffith:
X. 1 Mr. Horne, what county was this in?
A. Russell County.
Witness stood aside.
page

~

TOM BROWN the next witness, called by and
on behalf of the Plaintiff, being first duly sworn,
was examined and testified as follows:
1 13

DIRECT EXAMINATION
By Mr. Griffith:

Q. 1 I believe your name is Tom Browwn?
A. Yes, sir.
Q. 2 Where do you live?
A. Dante, Virginia.
Q. 3 How old are you?
A. Sixty-five the 22nd day of last June.
Q. 4 How much experience have you in coal mining?
A. Well, fifty years, about fifty years.
Q. 5 What positions have you held in that fifty years
of experience?
A. Well, I have been anything from helper boy up to
superintendent.
Q. 6 What company were you superintendent for?
A. I was superintendent for the Clinchfield Coal Corporation.
Q. 7 Is that the Clinchfield Coal Corporatio·n that operates at Dante over here?
A. Yes, sir. I was superintendent of the Shaft
page 1 1 4 ~ Mine at Dante-that is a Clinchfield mine.
Q. 8 I will get you to state whether or not you
are familiar with the establishment and recognized rules prevailing with reference to the mining of coal in southwest Virginia, that existed up to and including March 1, I 940?
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A.

Yes.

By Mr. Bandy:
We object.
By the Court:
Let him answer.
By Mr. Bandy:
Exception.
A. (Continuing.) I worked for the Clinchfield and I
had to follow these rules to get through, follow them to the
best of my ability.
Q. 9 How long did you work for the Clinchfield Coal
Corporation, Mr. Brown?
A. I sta.rted with the Clinchfield Coal Corporation in
1910, and I am working for them today, but I went to the Norton Coal Company two years, and I was over in Dickenson
County for about four years. With the exception of six years
I have worked for the Clin.chfield people thirty-two years.
Q. Io I will get you to state, M.r. Brown, whether or not
there was an established, recognized and approved rule prevailing with reference to the visiting and inspecting of working
places in the mine in this section of the country up
page I I 5 r to and including March I, 1940?
By Mr. Bandy:
We object.
By the Court:
Go ahead and answer.
By Mr. Bandy:
Exception.
A.

The State Mine Law said the foremen-

By Mr. Crockett:
We object. He doesn't have to tell the court what the law
is.

1 06
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Q. 1 1 I am not asking you what the law is but what the
rule is.
A. That the mine foreman should visit the face of each
working place at least once a day.
Q. 1 2 I will get you to state, please, whether or not there
is any established, recognized and approved rule prevailing with
reference to the visiting and inspection of places in live sections
that are temporarily abandoned?
A. No, we didn't have no rule to visit places temporarily
abandoned. We are supposed to keep them break-throughs up
and tend to the places where the circulation of air was. I made
a mistake in that answer. A mine foreman is supposed to go
over his air courses twice a month and take his air readings.
Q. 13 What were those readings taken with, Mr.
Brown?
A. An anemometer.
page 1 16 ~ Q. 14 I will get you to state to the jury what
the approved and recognized practice or method of
supplying moving air to dilute the gases around the face of the
coal is; describe to the jury how that was done and is required
to be done.
A. We had to drive the entries or rooms, whatever the
case may be, and every eigl:ty feet had to cut through to the next
room to give the circuit of ventilation, had to go through there
and had to keep the other places bratticed off so it would shortcircuit through the rooms.
Q. 15 I will get you to tell the jury whether or not there
is a recognized and established rule prevailing in this section of
the country as to the importance or necessity of keeping the
air up to the face of the coal?
A. Yes, we have to· keep the air up to the face of the coal
to keep off a11 noxious gases and have ventilation for the mine
so they can breathe freely.
Q. 16 (will get you to tell the jury whether or not there
was any prevailing, established and approved rule with reference
to fencing off worked-out pla.ces and the posting of warnings
in the mine in this locality?
A. If we had a dangerous condition in a place we put up
a danger sign, even if we are in the room to inspect
page 1 1 7 ~ it when we come out we drag a tie across the place
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and put a chalk mark of danger, and nobody is allowed to go· in that room. That has always been the practice.
Q. r 7 I will get you to state to the jury whether or not
there was any recognized and approved rule with reference to
the measurement of the air at the intake and outgo?
A. We had a .re.cord book furnished by the stat~ and we
had to take air readings twice a month at the intake and at the
outlet, and in the last break-through of the entries that was
developed twice a month to give us the quantity of air we had
to carry in the place.
Q. r 8 I will get you to state to the jury whether or not
there was any recognized and approved rule with reference to
boring of holes or openings intc abandoned places for the purpose of detecting the presence of gas or water?
A. \Ve always made a practiceBy Mr. Crockett:
We object to him making a practice.
his p.ractice was.

I don't know what

Q. r 9 The question was whether or not there was any
recognized rule as to those things?
A. I would not want to say whether that is stated in the
last State Mine Laws as a recognized ruleBy Mr. Crockett:
page

I I

9

We object to that because the last State Mine Law
wasn't in effect when this accident happened.

r

By the Witness:
In this new mine lawBy Mr. Crockett:
We know what that is.

Leave that out.

Q. 20 It is a question of whether or not that was a recognized rule before this law was passed.
A. We used to do it, yes, sir.

By Mr. Crockett:
We object and move to strike out that answer.
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By the Court:
Was there a recognized rule, an approved rule, now not
what you did at your particular mine?
By the Witness:
Do you mean was this rule in print?
By Mr. Griffith:
No,- whether it was recognized, a recognized practice by
mining companies in this country, that is what I mean to ask.
By the Court:
Throughout southwest Virginia where this mine was lo.cated.
By the Witness:
Well, I done it for precaution, but I don't know whether
it a recognized rule.
Q. 2 1 Now I will get you to state (rom your
experience and observation in mining what was
.z
the usual and recognized rule of determining the
distance through a block of coal through which you proposed
to drive a break-through, or for the purpose of determining how
far to bore your hole in shooting that coal down?
A. Well, all miners seems to understand-

page

1 19

~

By Mr. Crockett:
We object.
or not.

I don't know whether I can understand this

By the Court:
Go ahead and let him answe,r.
By Mr. Crockett:
Ex.ception.
A. All miners seems to understand when the foreman
comes on the opposite side of his place, if he is driving a breakthrough or driving parallel. he will go up and rap with some-
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thing and the miner will rap back. and they know the ap-;
proximate distance that they are from being cut through.
Q. 22 I will get you to tell the jury whether or not by
rapping on one side of a block of coal and rapping on the other
side an experienced ccal miner can detect the app,roximate distance through that body of coal?
A. He can tell the approximate distance through that
body of coal.
Q. 2 3 I will get you to tell the jury whether or
page I 20 ~ not at the time that a cutting machine was running
at the rib driving the cutter bar straight in that that
would make a noise by which an experienced miner on the other
side could detect the approximate distance through that block
of coal?
A. He could pretty near tell the distance from the running of that bit .cutting in that coal. and from the sound on
that other side by experience he can tell approximately the distance throug there.
Q. 24 I will get you to tell the jury from your experience as a miner and your observation. whether or not it is
essential or highly important for a man wbo is going to bo,re a
hole in a rib of coal or a break-through to know t~ approxi-•
mate distance through that body of coal with reference to the
loading of the hole and the boring of the hole?
A. Yes, sir~ if that machine gets toO' dose on a rib and he
dtills a hole and puts a charge in.. probably the rib is weaker
than the coal is and it will blo,w that rib and waste th'at cut of
coal, and maybe cause some trouble on tne· other side. That is
the reason why he should know a;pproximately how far he is
always from the adjoining place·.
Q. 25, From your experience· as a coal operator and your
observation in the operation of mines, in this locality, what has
been the practice. the use· and practice with referpage t 2 r ~ ence to what parts of the mine that the men in the
mfoe would use· as a toilet when it was necessary
to answer a call of nature?
A. Well, they go to some abandoned place, to where the
current wasn't traveling throU'gh so· the air current wouldn·r
travel towards the men after the men have been there-just
1

1

1

ro
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most any abandoned place provided there wasn't no danger post
up to show it was danger.
CROSS EXAMINATION
By Mr. Bandy:

X.

You a.re talking with reference to the procedure
and the rules you have down here at the Clinchfield Coal Company, are you not?
A. No, I am talking from the different companies that I
worked for.
X. 2 How long has it been since you worked for any
other company except the Clinchfield?
A. Well, it's about four years since I worked for the
Standard Banner in Dickenson County.
X. 3 How long did you work at the Standard Banner?
A. Well, I worked there for about two o,r three years. I
couldn't tell you exactly how long I worked. I was off and
on.
X. 4 I believe you stated there was no rulz of
page 122 ~ inspection for an abandoned place?
A. No rule for in~,pection.
X. 5 Of a place that had been abandoned.
A. If the place was abandoned you marked it off if it
was dangerous, yes, sir.
X. 6 There was no reason for such a rule as that. If
you had to go and inspect all the abandoned places you would be
inspecting all the time?
A. You would be inspecting all the time.
X. 7 That is the reason there is no necessity for any
inspe.ction of an abandoned place. Now you stated just now
with reference to the sounding of the width of the coal. What
;., the use of trying to do any listening if a man can take an auger
and bore through a block of coal and see for himself if it is
four or five feet through the block of co,al? Why couldn't he
get that with his auger instead of getting around there and laying down on the ground and listening at the cutter bar?
A. Well, on occasions when yon cut through to another
place, there might be dangerous brows over there.
X. 8 Suppose in cutting through to the other side-No,
1
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first suppose you were not cutting through to the side but
you just want to know as a matter c.f .course-suppose you are
not cutting on that rib at all where the inspection
page 123 ~ is to be made, could you see any use in it there?
A. I didn't understand you.
X. 9 I will ask you this, suppose we use this as an example: This is the face of your place where the machine is, here
is your block of coal extending on up that way: if the machine is
down here at point "A" on this diagram with the cutter bar into
the face of the coal in that shape, what benefit would it be to a
man to try to find the thickness fo this block of coal being there
at point "B"? (Indicating on diagram.)
A. So whenever he went to blast this cut down he would
put bis hole right in there-he would want to know if he had
sufficient rib there to give his powder pressure to put this cut
down instead cf blowing the rib down.
X. 1 o Why .couldn't he take the last cut though here
where the last break-through was there a few feet back from
this one and determine from that?
A. Because the place varies. It may cut this place-we
will say this machine may come in this cut across the face, when
it comes acroEs the face it may vary out this way and this rib
may be closer to the pla.ce where the machine pulls out than the
last cut on up there. (Illustrating.)
X. I I Following that up how could a man, a
page 124 ~ coal loader or miner, or anyone else, be at the
point "X" where a supposed explosion occurred,
which is I oo feet from wherever this cut is going on down here,
and be able to determine anything about the width c.f this coal
at this place? (Indicating on diagram.)
A. That is not the question I answered. Is that the
question you asked me?
By Mr. Griffith:
I am objecting to that and I want the court to pass on it.

By the Court:
Overruled.
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By Mr. Griffith:
Exception.
By Mr. Griffith:
I would like to put in the re.co,rd what my objection is. I
haven't got that in yet. I object to it because the question is
predicated upon an absolute contradiction of the evidence.
There is absolutely no evidence where this man was at the time
the explosion occurred. The only evidence is where his body
was found.
By the Court:
Overrule the objection.
By Mr. Griffith:
Also it is confusing and misleading.

Exception.

X. 12 We will take this point c,n the map which
has been introduced in this case. You see that the
cutter bar of the mining machine is into the face
of this coal, and the body of the deceased was presumbaly found
along about this point, which is practically I oo feet from tfie
place where this .cutter bar was in operation. What gcod would
it do him to be up there to find out how thick this coal was·
down there? (Indicating.)
A. This map is on about a 3 oo foot scale-three inches
to 100 feet?
X. 1 3 No. I oo feet to-I mean one inch to twenty feet.
A. Well this manX. 14 This man was up here. (Indicating.)
A. This man could have went up here for the same purpose as I marked on this paper. (Indicating.) AndX. 1 5 I am not asking you that. I ampage

125

~

By Mr. Griffith:
I object. Let him answer.
X.

16

I am asking you for what reason-

By Mr. Griffith:
I object to him stopping the witness.
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A. The reason this man was up here? I don't know,
unless it is explained like this, if he went up hereBy Mr. Crockett:
We don't ask him to explain what that man was
page I 26 r doing. We want hiµi to answer the question.
By the Court:
Read the question.
By Mr. Griffith:
And I want him to be permitted to answer it.
NOTE:

X.

12

was read to the witness.

A. I believe I couldn't tell you what that man's idea
was, but I could tell you what his idea was to go to the other
point.
RE-DIRECT EXAMINATION.
By Mr. Griffith:

Q. 1 Mr. Brown, I omitted to ask you with reference
to your observation of explosions occurring in mines, have you
had any experience in c,bserving or detecting the causes and the
points of ignition from explosions from gases in mines?
A. Yes, sir, I have worked in gas considerably.
Q. 2 Now I will get you to state to the jury whether
or not these explosions originate at the point where the larger
body of the explosive gas is, or whether it may originate at some
other point?
A. An explosion can start at a small feeder of gas and it
will go tc, the largest part where it had the least resistance and
most combustible matter, that would be where the
page 127 ~ force of the explosion would be.
.
Q. 3 I will get you to tell the jury whether or
not from your observatic,n there is any way whereby you can
determine the way objects or people will be blown from an explosion? Explain that to the jury.
A. Well, the explosion comes and follo,ws the least resistance, and it is where it has got the most cdmbustible matter-

I I
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of course it will take the body away from the explosion providing it is not strong enc,ugh and the man gets excited and runs
back into the gas or the explosion. There have been cases where
the men got back into the explosion, and there have been cases
where they were farther away from the explosion.
Q. 4 As I understand you, any object in the mine will
be blown towards the least resistance?
A. The least resistance, and that is generally against tne
air current, and it picks up the combustible matter.
Q. 5 I didn't understand exactly what you meant when
you said against the air current. Does it mean at the intake of
the air current that would afford any resistance, or that the
body would be thrown toward the intake?
A. It would throw towards the intake. The inpage I 28
take is cc.ming in and the explosion going out, and
it picks up combustible matter and extends the explosion.
Q. 6 Now from your experience and observation in coal
mining, assuming that this represents the intake and the air was·
coming in through along left air course No. 1 o, and an opening had been cut through at this pc.int, and this part in left air
course No. 1 o was filled with explosive matter and the current
of air was coming through and up to this cut through there, I
will get you to state to the jury whether or not in your opinion
that current of air would operate to move any of that explosive
gas through that cut?
A. Yes, sir, if there was a body of gas here and there was
a cut through in there, and the gas is lighter than the air-the
specific gravity of marsh gas is . 5 5 9-it is mu.ch lighter than
air-if it was cut through into that, this gas could sneak into
this place in a very small quantity and cause an explosion.
Q. 7 I will get you to state to the jury if the machine ..
the coal cutting machine, was set at the face of the coal and
there had been a hole cut into, left. air course No. 1 o and this
.cutting bar was cutting around to the left, state to the jury
whether or not from your observation and experience that
would start a current of air moving from left air course No.
1 o in to room 2 r ?.

r
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A.

page

I 29

The bits would make a current of air-any

r motion will make a current in a dead place, make
sort of a circulation there-How was your ques-

tion?
NOTE:

Q.

7 was read to the witness.

A. I wouldn't want to say it would be sufficient to start
an air current to make the gas come in there, but the gas could
come in that place of its own accord because it will go through
the hole to seek a higher level.
Q. 8 There is one thing I omitted to ask you in chief.
State tc, the jury whether or not in your opinjon the running of
a cutter bar and the coming in contact with hard substances in
tbe coal could produce continued sparks sufficiently close to
create a flame that would ignite combustible air?
By Mr. Crockett:
We object your Honer. He is asking if two or three things
c::ild happen, all cf which he has proven didn't happen by his
cwn witnesses.
By Mr. Griffith:
I submit there ir no such proof that it didn't happen. Each
witness has said he didn't know what happened. The cutter
bar was six feet under there.
page

I

30

r By the Court:
Let him answer that.

By Mr. Gillespie:
Exception.
A. Well, I wouldn't say that the .cutter bar could make
£parh that would explode because it takes 2208 F. to set off the
gas. But these bits constantly hitting these catheads or sulphur
balls, whatever you want to call them, could heat the resistance
~o hot that they wculd make gas explode if it is a non-permisdble machine.

1 16
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By Mr. Griffith:
What is the make of this machine and the model? May I
ask that without putting Mr. Horne on the witness stand?
By Mr. Home:
21 2-AA Goodman.
By Mr. Griffith:
How long has it been in use?
By Mr. Horne:
I couldn't say. p,robably six or eight years.
By Mr. Griffith:
It was an open machine, was it not?
By Mr. Horne:
Yes, sir.
By Mr. Griffith:
Do you know when they were made?
By Mr. Home:
They have been making them for years and are still making
them.
page 13 1

r By

M,r. Griffith:

How long had this one been in use?
By Mr. Home:
Probably six or eight years, or maybe a little more.
RE-CROSS EXAMINATION
By Mr. Bandy:
X. 1 Mr. Brown, you don't intend to tell this jury that
you have to keep air up in a place where you have worked out
and abandoned, do you?
A. If you have got a place that is abandoned and it is
generating explosive mixture or there is any dangerous condition
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there, you have got to keep a sign up there to notify the men
that it is dangerous.
X. 2 Suppose you don't know it.
A. I don't know about suppose you don't know it. You
ane supposed to, know when you have got a place that is generating fire damp. and ycu are supposed to give that place your
attention.
X. 3, You are talking about gas new. That is a thing
us· lawyers deal in a little, but we are talking about mine gas
now. Gas, as a matter of fact, seeks the highest level in the
mine, doesn't it?
A. Not all gases. CH4,. marsh gas, seeks the
page I 3 2 r highest level. Hydrogen sulphide seeks the lowest
level.
X. 4. The common gas you find in these mines around
here is tln-e kind that seeks the highest level, isn't it? That is
the explosive kind?
A. The explosive kind, the worst explosive kind seeks
tbe lowest level, but we haven't got it in large quantities.
X. 5 If there had been gas in this room where the cutter bar was working, down that low at the cutter bar, why when
the explosion came it would have blown up the machine and
the men and everybody else in that room, wouldn't it?
A. Well, not necessarily. It might be a small feed that
reaches back to the body of the gas, and the body of gas was in
the other room. That is the way that happens.
X. 6 Suppose the force of the explosion, the evidence of
the force of the explosion indicated that the situs of the explosion, or the place where it started, that it blew from that
place towards the place where the machine was in operation,
what would that indicate to your mind?
A. Well, it would indicate to my mind the gas wasn't in
there, that it was somewhere else-it was where the most com bustible matter was.
page 133

r

RE-DIRECT EXAMINATION

By Mr. Griffith:

Q~. 1 Now, Mr. Brown, I believe I asked you though
whether or not the origination of the ignition, whether or not
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that had to be where the largest body of the explosive gas was
or whether that could be in a streak?
A. It could be from a feeder from the large body would
cause the explosion; that would lead to the large body. The
feeder would be very slight and the large body would make the
combustible matter.
Q. 2 If this ignition was from the cutter bar in the
feeder of gas, and the main body was back in this dead heading,
then state to the jury whether or not in your opinion that explosion of the main body would have thrown the air out
through this opening which had been cut through as well as
going out to the other points?
A. You said if it come from the machine bits?
Q. 3 Yes.
A. If the machine bits set this gas off and there was a
feeder around the machine bits, it would consequently go to the
large body and pick up its force.
Q. 4 And the force would go to where there was the
least resistance?
A. The force would go to where there was the
page I 34 ~ least resistance and the most combustible matter.
Witness stood aside.
By Mr. Griffith:
We rest.
By M.r. Bandy:
We would like to speak to the court a minute in chambers~
By the Court:
Very well.
NOTE: The following proceedings were had m
Chambers, in the absence of the jury:
By Mr. Crockett:
The defendant Raven Red Ash Coal Company moves to
strike the evidence of the plaintiff introduced in this case, and
for grounds of its motion to strike state as follows:
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1.
There has been no evidence introduced in this case by
the plaintiff upon which to even base an action for negligence
against this defendant.

2.
The evidence of the plaintiff's witnesses themselves,
even taken most liberally, negatives any evidence of negligence
on the part of the defendant.

3. The evidence in this case with reference to how the
plaintiff came to his death is wholly problematical as far as
plaintiff's evidence is concerned, and there is nothpage 135 ~ ing in this evidence to indicate that the defendant
was in any way responsible for the fatal accident
which caused his death.
4. That the plaintiff in leaving his working place and
proceeding to the point where he met this fatal accident was on
business not connected with his duties as an employee, or even
an invitee, of the defendant, and therefore assumed the risk incident to his strolling off on a mission of his own, of which
this evidence is silent.

5. That the evidence of the plaintiff in its most liberal
.conception has not met the burden which is on the plaintiff in
this case to show negligence on the part of the defendant such
as would warrant the court in rnbmitting this case to the jury.
By Mr. Griffith:
In reply to the gentleman's motion and grounds, counsel
for plaintiff submits that the question of proximate cause and
of negligence is purely a question of fact for the jury, and calls
attention of the court to the fact that on the condition of the
evidence at this time it is proved beyond a peradventure of doubt
that the grossest kind of negligence exists on the
page 136 ~ part of the defendant in failing to ventilate left air
course No. 1 o, which is conclusively shown to
have been filled with high explosive gases.
Attention is further called to the fact that even if the defendant was able to show to the jury that the presence of this
explosive gas was not the proximate cause of the injury, and the
jury should so find, yet it is further submitted that the failure
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of the defendant to observe the recognized and proved rules
~ith reference to marking off that se.ction or giving notice of
dangerous conditions, and sanctioning and approving the use
of abandoned sections of the mine for the use as a toilet, that it
is reasonable to ·expect that this plaintiff would go to the very
place where the evidence tends to show the force of the exposives existed as a tcilet, and no notice having been given, and
no rule having been invoked nor enforced with reference to
smoking, even if they could show that the plaintiff's intestate
even struck a match that started it, the plaintiff would be entitled to re.cover because the plaintiffs decedent had not done
any act which any reasonably prudent man under
page I 3 7 r similar circumstances in that mine would not have
done and what all those, including the foreman,
were doing up to that time.
By Mr. Crockett:
Coumel for defendant further submit that the evidence
which has been introduced does not show that Douglas Griffith
came to his death by reason of the negligence of the defendant.
The evidence shows that Douglas Griffith had a particular
working place, Room 21, in the mine; that he was not killed in
such working place; that there was no explosion or fire from an
explosion in the working place of Douglas Griffith. There was
a duty on the defendant to furnish Douglas Griffith with a
working place which was reasonably safe; when it conformed
to that duty that was all that was required of it. Douglas
Griffith left that working place, which has been demonstrated
here to have been safe, reasonably safe, and went to another
part, an abandoned part of the mine. What reason or excuse he
had for going there is not shown. Counsel for plaintiff has
imagined, and it is pure imagination on his part, that Douglas
Griffith went there to answer a call of nature.
page 1 3 8 r There is no evidence here, not an iota of evidence
here; to support it.
Again in order to show o.r to give an excuse for Douglas
Griffith leaving that working place and going down into an
abandoned part of that mine .counsel for plaintiff has again
imagined that he went down there for the purpose of listening
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to the cutter bar to tell how thick the coal was. Yet that is
shown to be purely imaginative by reason of one thing, that the
man had gone about eighty feet away in room Io and beyond
room 21. Therefore there was no reason for anyone to believe
and no one can conjecture reasonably that he went there for the
purpose of listening.
Bearing it all in mind, we respectfully submit to this court
that there is no evidence, no sufficient evidence, of negligence on
the part of the defendant company, in that the law is clear that
the defendant .company was not obliged or under any duty to
ventilate an abandoned part of the mine-to ventilate that part
of the mine or that place where Douglas Griffith or the other
employees were not permitted by their duties to
page 139 ~ go.
By Mr. Griffith:
Counsel for Plaintiff calls attention to the fact that the
first part of Mr. Crockett's statement can be directed only to
the jury as to the proximate cause of the injury, and that is
not a matter that can be passed upon at this stage except by a
demurrer to the evidence.
Counsel for plaintiff further submits that the gentlemen
have both failed to recognize the principle of law as to the
duty of prevision which extends to an invitee, and further submits that the authority is con.elusive, and nothing to the contrary, that those duties which are owed to an invitee not only
extend to the plaintiff where he is invited to go, but it likewise
extends to every place where he is reasonably expected to go,
or may be anticipated to go. That is the reason why the rules
of practice with reference to the use of worked out parts for
toilets, and the evidence, which plaintiff contends conclusively
shows the clothing of the de.cedent were unbuttoned was introduced.
By the Court:
What witness stated that?
By Mr. Griffith:
Ho.rton said the hair on his head was burned off
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I 40

t

and the hair on his privates slightly burned.

By the Court:
He didn't say anything about his clothing being unbuttoned.
By Mr. Griffith:
But he said they were burned and the balance of the skin
under his clothing was not burned.
By Mr. Bandy:
He didn't see the man until he got to the embalmer's place.
By the Court:

If that statement was made I failed to catch it.
By Mr. Griffith:
He didn't say they were unbuttoned, but that is the inference I drew from the fact the hair on his privates were burned
and the balance of his skin was not burned, except the exposed
part.
By the Court:
. I am going to let you introduce evidence, if you have any
to introduce, and let the jury pass on it.
By Mr. Cr'?ckett:
Exception.
By the Court:
We will adjourn now.
NOTE: At 4:50 P. M. court adjourned until 9:00
o'clock A. M., September 18, 1942.
page 141 ~

MORNING SESSION

Lebanon, Virginia.

September 18, 1942

Court met at 9: oo A. M., pursuant to adjournment.
PRESENT:

The same parties as heretofore noted.
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By the Court:
Gentlemen, you may proceed.
By Mr. Griffith:
If the Court please, I overlooked a matter or two on yesterday. and I would like to move the court to be permitted to
introduce those at this time.

By Mr. Crockett:
We have a mction to make and it might save time to make
·
it in chambers.
By the Court:
All right.
NOTE:

The following proceemgs were had m

Cham hers, in the a besn.ce fo the Jury:
By Mr. Crockett
Counsel for defendant move the court to strike out all of
the testimony of the witness Tom Brown because that witness
instead of detailing evidence of approved rules in the coal business detailed his particular views of how a coal mine, or some
coal mine that he has been in, should have been run, or was
run.
By Mr. Griffith:
Counsel for plaintiff calls attention to the fact that this
motion is directed to the weight of the testimony
page r 42 ~ to be given it by the jury, and it is not proper to
be stricken.
By the Court:
Overrule the motion.
By Mr. Crockett:
Exception.
Counsel moves the court to strike out those portions of the
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testimony of the witness Tom Brown wherein, in reply to questions relative to approved rules and practices in the coal industry, he made replies not tending to show what the approved
rules and practice in the coal industry were, but detailed his
opinion of how a coal mine should be run, and in other instances detailed his opinion of how he and others. had acted in
coal mines in which he had worked.
By Mr. Griffith:
I don't care to reply further to that.
By the Court:
Overrule that objection.
By Mr. Cro.ckett:
Exception:
By Mr. Bandy:
The defendant mcves to exclude the evidence of Tom
Brown wherein he states what was his opinion of how a mine
should be run without reference to whether it was a gaseous or
non-gaseout mine.
page 14 3 By Mr. Griffith:
I don't .care to reply to that other than what has
been said.
By the Court:
Overruled.
By Mr. Bandy:
Exception.
I

NOTE: The following proceedings were had in the
court room, in the presence of the ju.ry:
JESS CANTRELL, being recalled by the Plaintiff~ was
examined and testified as follows:
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RE-DIRECT EXAMINATION
By Mr. Griffith:

Q. r When you were on the witness stand yesterday I
did not know you had been at the undertaker's establishment
when the bcdy was dressed, and I therefore omitted to ask you
about that. I will get you to tell the jury whether or not you
were at the undertaker's establishment when the body of Douglas Griffith was dressed?
A. I was there when they took his clothes off of him.
Q. 2 I will get you to tell the jury how he was dressed with reference to underwear.
A. He had a heavy suit of underwear on.
page 1 44 Q. 3 What kind?
A. Union suit.
Q. 4 I will get you to state to the jury whether or net
you observed any' part of his body that this underwear normally covered with reference to burns?
A. Yes, sir. He was burned on his privates.
Q. 5 To what extent was his privates burned?
A. Welt the part I saw was burned into a blister.
Q. 6 Was there anything particularly that called your
attention to the extent of that burn?
A. Yes, sir. I hadn't noticed him being burned until
the undertaker called our. attention to it. There was some several of us boys in there and he showed us.
RE-CROSS EXAMINATION
By Mr. Crockett:

X.

A.
X.

A.
X.

A.

1
Where were the burns?
They were on his 2
Go on. Speak English.
They were on his penis.
3 And no where else?
No, sir, that is only where I noticed him being burn-

rd.
Witness stood aside.
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page 145 ~ By Mr. Griffith:
There is one other thing I omitted to ask Mr.
Horne, an I would like fer him to come around. I call him as
an adverse witness in this case, and call the attention of the
court to the fact that he is acting and prompting counsel for
defendant in this case as grounds for calling him as an adverse
witness:
By Mr. Crockett:
Counsel for defendant resent that statement as being untrue and as an intended reflection upon Mr. Horne who is
superintendent of the Raven Red Ash Coal Company. Not
only that we move the court to strike out from the jury the
statement of that kind which was intended as a reflection on
Mr. Herne.
By Mr. Griffith:
Counr.el for plaintiff desires to apologize to Mr. Horne,
and not to counsel, if any offense is taken. The statement was
made solely for the purpofe of the record, and the fact that Mr.
Horne was retained in here to sit by counsel for the defendant
and consult with counsel, and that was the only reason that tne
statement was made. I thought it was proper for the record
to disclose that he was the representative of the
page 146 ~ company who remained in the court room for the·
purpose of consulting with counsel. There was
no disrespect nor discredit intended for the witness at all. Cer-·
tainly if there was I would not have called him as a witness.
By the Court:
Gentlemen, I don't know just what to say about that. In
the very inception of this case the defendant asked Mr. Horne
· be allowed to remain in here, and I think stated his position. fie
has been on the witness stand heretofore and testified he was
superintendent of the mines, and stated the position he occupied.
The jury, I think, will determine from their own observation and the evidence what value they will give to the witnesses, as to whether they are prejudiced or biased. I havl?'
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great confidence that they will do that. It' is my own personal
view that there is not much of an exception either way. The
record shows this man is superintendent; nobody doubts that.
If that is a discredit to him the jury will have to deal with it,
and I am not much uneasy about the average jury in this .country
properly appraising their motives regardless of what counsel
may say. Go ahead.
page 147 ~ By Mr. Crockett:
Exception.

J. P. HORNE, the next witness, called by and on behalf
of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:

Q. 1 Mr. Horne, how long have you been superintendent of the Raven Red Ash Coal Company?
A. A little over eight years.
Q. 2 You were superintendent at the time this accident
happened?
A. That is right.
Q. 3 You were acquainted with Dcuglas Griffith?
A. Yes, sir.
Q. 4 I will get you to tell the jury whether or not he
was an experienced coal loader?
A. He was.
Q. 5 I will get you to state to that jury if he was a man
that regularly worked when the shift was open for him to
work?
A. As I recall it we considered him a regular worker.
Q. 6 Now I will get you to state to the jury
page 148 ~ what Douglas Griffith and men working at that
type of work, what their wages amounted to per
shift or per week, or mcnth, or however you can give it.
A. That depended entirely on the individual. A coal
loader loaded .coal by the town and dead work he did, which
was handling slate, etc., was paid for by the yard, so it depend-
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ed entirely on the individual's efforts as to how much he made.
Q. 7 I wiU get you to state if you can, as nearly as you
can, what Douglas Griffith's wages amounted to while he
was employed for the last twelve months before his death?
A. I can't recall that offhand, Mr. Griffith, but I think
it is a matter of record.
·· Q. 8 I am sure it is. I hand you a chart sheet which
has been put in evidence in this case, and ask you if that is his
wages?
By Mr. Crockett:
This is objected to. There has been no chart sheet introduced in this record here.
By Mr. Griffith:
Not before this jury but there has been in this case, and I
think it is proper for the jury to have it. Otherwise any paper
could be handed to this witness to refresh his
page 149 ~ memory.
By the Court:
I will let the witness use that sheet to refresh his mem ory.
By Mr. Crockett:
Exception.

Q.

9

This sheet shows-the year it is for is not shown~

is it?
A. It shows twelve consecutive months which I presume
an think is the calendar year 194 I, and shows a total of $ 1 ,054.61 as Douglas Griffith's earnings for that year.
Q. Io Don't you know you are mistaken about the year
for which that was offered in evidence?
A. No, sir, I don't. The date isn't given on it.
Q. I I But the paper you are reading from is the record
furnished just following the death of Douglas Griffith?
A. 1939 is the year I meant. I am sorry.
Q. I 2 Now I will ask you to state wheher or not during
that year, and according to that memorandum chart sheet the
whole month of April is vacant as not worked?
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A.

That is correct.
I will ask you if it isn't a fact during the year I 9 3 9
the miners were on strike during the month of April and there
was no work at all?
A. That is correct.
page 1 5 o ~ Q. 1 4 I will ask you to check that chart sheet and
state whether or not it is true or not true that there
is only approximately two-thirds of the work shifts that were
worked during that year?
A. I think that is approximately correct.
Q. 1 5 From your reccUection I will ask you to state
whether or not during the year 1939 whether that was a rather
slack year?
A. It was about an average year with us. Our average
working time there in a calendar year is 205 work days.

Q.

13

No cross examination.
Witness stood aside.
By Mr. Griffith:
That is all.
By Mr. Bandy:
I didn't finish quite with Mr. Brown yesterday.
recall him for further cross examination.~

I want to

By the Court:
All right. Come around, Mr. Brown.
page

15 1

~

TOM BROWN being recalled for further cross
examination was examined and testified as follows:

RE-CROSS EXAMINATION
By Mr. Bandy:
X. I Mr. Brown, on yesterday in cross examination I
forgot to ask you what certificates you have at the present time?
A. Do what, sir?
X. 2 What certificates do you have?
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A. None.
X. , What is your present employment?
A. Coal inspector.
X. 4 What are the duties cf a coal inspector?
A. To see the coal is p,roperly prepared when_ it .comes
to the tipple, and refuse taken out.
X. 5 You are not inside the mine at present?
A. I am not inside the mine. That is why I don't need
no papers.
X. 6 And you have none?
A. No, sir.
X. 7 You are really just looking after the coal to see
that the slate is picked out?
A. Yes, sir, to make it plain, Mr. Bandy, I am
page 15 2 ~ dirt boss.
X. 8 Slate boss, or something like that?
A. Yes, sir, something like that.
X. 9 How many do you have under you as dirt boss?
A. I work fifteen, work eleven en the shift and rotate
them so they can keep to forty hours a week.
X. 1 o That is all outside work?
A. That is all outside work, yes, sir.
RE-DIRECT EXAMINATION
By Mr. Griffith:

Q. 1 I don't believe I asked you how old you are.
A. I am ;5ixty-'five, the 22nd day of last June as good as
I can get the records.
RE-CROSS EXAMINATION
By Mr. Bandy:
X. 1 How long has it been since you worked inside?
A. Inside? I quit the inside the first day of April one
year ago last April. A year ago last April I quit the inside.
X. 2 Then you haven't had any inside supervision or
anything of the kind on the inside since April, 194 r?
A. Since April, 1941.
Witness stood aside.
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page 153

r By Mr. Crockett:
Have you closed?

By Mr. Griffith:
Yes, sir.
By Mr. Crockett:
We renew our motions.
By the Court:
Overruled.
By Mr. Crockett:
Exception.
THEREUPON, the following evidence was introduced by
and on behalf of the Defendant:

J. P. HORNE the first witness, called by and on behalf of
the Defendant, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Crockett:

Q. 1 You have heretofore been introduced as a witness
in this .case I believe?
A. Yes, sir.
Q. 2 I hand you a map marked "Map showing place
where Douglas J. Griffit hwas killed on March 1, 1940, in No.
4 Mine, Raven Red Ash Coal Company," and with reference to
which you have testified on yesterday. Please examine this
map and state to the jury whether or not it correctly shows the
workings of the Raven Red Ash Coal Company in Mine No. 4
in and around the point or place where Douglas Griffith was
killed or around where his body was found, and
page 154 ~ also the facts or the physical .condition relative
to No. 1 o air course and room No. 2 1 of such
mine?
A. It does.
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By Mr. Crockett:
We offer the map.
By Mr. Griffith:

If your Honor please, the introduction of the map is obje.cted to because from the examination of this witness by me on
yesterday it was disclosed that this map was made about six
weeks ago and made from mere memory of the witness and purports to detail matters which were obtained by hearsay, and
self-serving evidence, and therefore it is deemed inadmissible.
By Mr. Crockett:

If your Honor please, the witness statedBy the Court:
You need not go into that unless you want it in the record.

I overrule the motion.
By Mr. Griffith:

Exception.
By Mr. Crockett:
The map is admitted?
By the Court:
Yes, sir.
(Said map heretofore identified by the witness was
thereupon received in evidence, marked Defendant's Exhibit Map,. and is filed herewith.)
·
page r 55

r By Mr. Crockett:

We want to withdraw Mr. Home at the present
time and introduce him later.
By the Court:
Very well. Stand aside Mr. Horne.
Witness stood aside.
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P. L. FLEMING the next witness, called by and on behalf
of the Defendant, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
By Mr. Gillespie:

Q.
A.
Q.
A.
Q.

A.
Q.

A.
Q.
time?

I
What is your name?
P. L. Fleming.
2
Where do you live, Mr. Fleming?
Red Ash, Virginia.
3 What is your occupation?
Mine foreman.
4 For what company?
Raven Red Ash Coal Company.
5 Are you a certified mine foreman at the present

A. Yes, sir.
page 156 ~ Q.. 6 Were you working for the Raven Red
Ash Coal Company on March 1, I 940, when
Douglas Griffith was killed?
A. Yes, sir.
Q. 7 What position did you hold with the Raven Red
Ash Coal Company at that time?
A. Mine foreman.
Q. 8 How long have you been a mine foreman, Mr.
Fleming?
A. Twenty-two years.
Q. 9 How long have you been with the Rave.n Red Ash
Coal Company?
A. Eleven years.
Q. Io Did you go to the body of Douglas Griffith on
the day that he was killed in the mine?
A. Yes, sir.
Q. r I I show you here a map showing certain of the
workings in the No. 4 Mine of the Raven Red Ash Coal Company, and call your attention to a place marked aircourse No. Io
in those workings at which appears the words "Body found
here". Does that appear to be the place with relation to air
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course No. 1 o and the other workings where the body of Douglas Griffith was found?
page
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~

By Mr. Griffith:

That is objected to because it is leading; counsel
is testifying instead of calling on the witness to testify and point
out any objects.
By the Court:
Overrule the objection.
By Mr. Griffith:
Exception.

A. Yes, sir.
Q. 12 Is that in what was known as air course No.
of the No. 4 Mine of the Raven Red Ash Coal Company?

1o

By Mr. Griffith:
That is objected to for the same reasons, if the court please.
By the Court:
Overruled.
By Mr. Griffith:
Exception.

A. Yes, sir.
Q. 13 Will you point there on that map to what 1s
known as room No. 2 1 ?
A. Right here. (Indicating on map.)
Q. I 4 Where was the face of the coal in that room?
A. As near as I could say right here. (Indicating on
map.)
Q. 1 5 Mr. Fleming, on this day do you know where the
coal cutting machine was at the time of that accident?
A. After this explosion we went in this place
page 15 8 ~ sometime I believe it was the day following the
explosion and we found the machine setting in
here somewhere as near as I could say. (Indicating on map.)
Q. I 6 That is in room 2 I ?

Raven Red Ash Coal Co. vs. Bessie Griffith, Adm'trx 135
P. L. Fleming

A. Yes, sir.
Q. 16 Would that square there in the face of room No.
2 I fairly represent the position or place where the coal cutting
machine was?
A. As near as I remember it does.
Q. 1 7 Mr. Fleming, did you go to the body of Douglas
Griffith there in the mine?
A. Yes, sir, I went to the body after we had ventilation
to get there.
Q. 18 Were you in the room when that body was picked
up. Mr. Fleming?
A. When it was first moved, yes, sir, I was.
Q. 1 9 Was the clothing disarranged or out of order on
that body?
A. No·, sir, I didn't find that.
Q. 20 Did he have his clothing on in the normal and
natural manner? Was he fully clothed at the time you went to
the body there?
A. Yes, sir.
page 159 ~ Q. 21 His pants wern't loosened or down, were
they?
A. No, sir.
By Mr. Griffith:
That is objected to as leading and suggestive.
By the Court:
Go ahead.
Bv Mr. Griffith:
Exception.

A. (Continuing.) No, sir, his pants wasnt' down.
Q. 22 Were they open?
A. I didn't see them if they were.
Q. 23 Was there anything near or about the body there
which you saw, Mr. Fleming?
A. Mr. Elgin picked up some cigarettes in a Prince Albert
can.
Q. 24 Who is Mr. Elgin?
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A. He is district inspector.
Q. 25 A mine nispector?
A .. Yes.sir.
Q. 26 Was he with you at the time you went to that
body there?
A. Yes, sir.
Q. 27 Were those .cigarettes close to the body?
A. A very short distnce from it, I don't remember just
exact! y the distanc, but a very short distance from
page 1 60 ~ the body, probably six or eight feet, something
like that.
Q. 28 From where his body was lying?
A. Yes, sir.
Q. 29 You helped remove the body from that place?
A. I did.
Q. 30 Had you recently before this accident, Mr. Fleming, made an inspection in air course No. 1 o in connection with
whether or not there was any gas there?
By Mr. Griffith:
That is objected to as leading and suggestive.
By the Court:
Go ahead and answer.
By Mr. Griffith:
Exception.

A. Yes, sir.
Q. 3 r Within what period of time prior to the time Qf
this accident did you make that inspection?
.
A. It had bee.n between six and eight days as well as I
remember.
Q. 3 2 Between six and eight days before the accident?
A. Yes, sir.
Q. 3 3 Did you make that inspection within six to eight
days before the accident in this aircourse No. 1 o?
A. Yes, sir.
Q. 34 Did you find any gas there on that inspection?
A. No, sir. The.re hadn't never been any gas
page 161 ~ found in No. 4 Mine previous to that.
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Q. 3 5 You had inspected it on other occasions?
I had.
Q. 36 You had inspected all through the mine?
A. Yes. sir.
Q. 3 7 There had never been any found at any time
prior to that accident?
A. No, sir.
Q. 3 8 And you had inspected this particular place within
six to eight days before or previous to the accident?
A. That is right.
Q. 39 Now, Mr. Fleming. from the appearances there
around that body where did it appear that this explosion had
taken place?
A.

By Mr. Griffith:
That question is objected to, first, because it is leading;
further, because it asks this witness for a mere conclusion of the
witness and purports to ask for mere argument, and does not
elicit any relevant or pertinent question of fact to be disclosed
to the jury for the jury to draw the .conclusion from.
By Mr. Gillespie:
I will change the question, your Honor.

Q. 40

page

I

62

Could you. from your examination the,:-e

r when you went to this body and went through the
mine, tell where the explosion had taken place.

Mr. Fleming?
By Mr. Griffith:
That is obje.cted to for the same reason. It asks for a mere
conclusion of the witness and does not seek to elicit any relevant or pertinent question of fact from whi.ch the jury could
draw a proper inference.
By the Court:
Overruled.
By Mr. Griffith:
Exception.

..

.
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A. Yes, to the best of my ability I would say the explosion started about where this man was, or something near
that place.
Q. 41 About where you found his body?
A. Yes, sir, something near that point, where his body
was found.
Q. 42 Is that what the conditions in the mine showed
at that time?
A. Yes, sir.
By Mr. Griffith:
That is objected to because leading and note an exception.
X. 4 3 What were the conditions that showed
page 163 ~ you that is where the explosion started?
A. Well, the .concussion of the explosion would
throw rock and timber and knock down the brattices.
Q. 44 Did the movement of those rocks and the brattices point to the place where this body was found as being the
place of the explosion?
By Mr. Griffith:
I object to the leading and suggestive questions.
is doing the testifying instead of the witness.

Counsel

By the Court:
Go ahead and answer.
By Mr. Griffith:
Exception.
A.

Yes, sir.

By Mr. Gillespie:
You may cross examine.
By Mr. Griffith:
Motion is made to strike out the evidence, each and every
part of the testimony to which objection was noted for tne
reasons assigned in the objections.
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By the Court:
Overruled.
By Mr. Griffith:
Exception.
CROSS EXAMINATION
By Mr. Griffith:
X. 1 Now, Mr. Fleming, you said you had a certificate.
Do you have a certificate- as mine boss, or assistant mine boss.
or fire boss?
page I 64 ~ A. I have a certificate as mine foreman.
X. 2 Your certificate is that of a mine foreman?
A. Yes, sir.
X. 3 You don't have any certificate as a fire boss?
A. It is a first class certificate.
X. 4 There is a difference between a mine foreman's
certificate and a fire boss' certificate, isn't there?
A. I can boss in a gaseous mine-it is a first class certificate.
X. 5 Do you know whether there is any difference between a fire boss and a mine boss?
A. Yes, sir.
X. ·6 Which do you have?
A. I have a first class certificate.
X. 7 Does that include fire boss?
A. I can fire boss or be a mine foreman either one-I can
do both.
X. 8 In your testimony do you make any distinction
between the term ignition, where this gas first ignited, and
where the volume of explosive force took place? Is there any
difference in those terms in your testimony?
A. I don't just thoroughly understand what you mean.
X. 9 In other words do you mean to tell the
page I 6 5 r jury that the gas had to be ignited where the
greatest quantity of the explosive gases were, or
could it be ignited off to one side?
A. Yes, sir, it could be ignited to one side.
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X. 9 Wouldn't the greatest disturbance in the mine be
nearest the point where the greatest quantity of explosive gases
were at the time?
A. It would take the line of least resistance.
X. r o That is not answering the question I tried to ask
you. Would not the effect be that the effect would be greater
at the point nearest to the greatest quantity of the explosive
gases instead of at the point where the ignition started?
A. No, sir, probably it had to travel a little distance and
expand.
X. 1 1 Did you ever see or examine a mine in which
there had been a gas explosion before this one?
A. No, sir.
X. 12 You don't know anything about what it would
show, do you?
A. I know what it reads.
X. 13 What did you read about it from?
page 1 6 6 ~ A. Mine books.
X. 14 Have you got them with ·you?
A. No, sir.
X. I 5 How much training have you had on reading
those mine books about explosions?
A. I never went to school very much.
X. 1 6 Whose mine books do you read on these explosive
gases and the effects from them?
A. Different ones.
X. 17 Give their names?
A. Different ones.
X. I 8 Give us one author.
A. I have read Beard's.
X. I 9 How much education have you got?
A. Very littl~.
X. 20 What grade did you go to in school?
A. I didn't go any.
X. 2 1 You· can read, can you?
A. Yes, sir, I can read. I learned to read myself.
X. 22 And what knowledge you have ·of explosive gases
and the effects of it, you learned from what you· read yourself?
A. I have enough · to get papers. The State
page 167 ~ granted me papers.
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X. , 2 3 The question is the knowledge you have
is what you got yourself from reading those books?
A. And natural experience in the mine.
X. 24 You never had any experience with a gas explosion, you had never seen o,ne before?
A. Never seen an explosion before until this one.
X. 25 What kind of inspection did you make to find
out if there was any gas?
A. I taken a safety lamp.
X. 26 What kind of a safety lamp was that?
A. Approved by the Department of Mines.
X. 27 What make was it?
A. Wolff.
.
X. 28 Ho,w did it work? Explain to the jury how it
worked.
A. It works with fuel and a light.
X. 29 Where did you take it to make your examination?
A. I taken it in the room.
X. 3 o What room?
A. No. r o air course.
X. 31 Hew far did you go in No. 10 ?
A. Went up to the face of it.
x. 3 2 Did you have it lighted when you went
page I 68
up there?
A. Yes, sir.
X. 3 3 Tell the jury what you did to use it when you
got up there to make the test?
A. I put it up against the top.
X. 34 You put it up against the top?
A. And examined it and it didn't show any gas.
X. 35 What is it supposed to do if there was gas?
A. Show a light on top of it, a blue flame comes up there
and shows gas on the top of this lamp.
X. 36 Did.you make a re.cord. to know when you went
in there and did that?
A. Not exactly. I said anywhere fa.rm six to eight days.
·x. 37 You didn't keep any record down as to when you
examined this place or that place?
A. No, sir.

r
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You never took a sample of the air to test did

you?

A.

No, sir.
You never had an anemometer to make that test?
A. You can't test gas with an anemometer.
X. 40 You never tested that with an anemometer?
A. No, sir.
page 169 ~ X. 4 r You didn't take a sample of air m
there?
A. No, sir.
X. 42 Did you measure the intake at any time?
A. Yes, sir, the intake and return.
X. 4 3 When did you do that?
A. We do that twice a month.
X. 44 I am talking about in this left air course I\o. 1 o,,
when did you take any sample of the air in left air course No.
10?
A .. We don't take any sample of air there.
X. 45 You didn't?
A. No, sir.
X. 46 You didn't take any sample of air near the face of
rbat coal in left air course No. r o at all, did you?
A. No, sir.

X. 3 9

RE-DIRECT EXAMINATION

By Mr. Gillespie:
Q.
A.
Q.
A.
Q.
A.
page

1 70

1
This mine was not a gaseous mine, was it?
Absolutely considered not a gaseous mine.
2
You don't test for gas with an anemometer?
Absolutely not.
3 That is what you test the volume of air with?
Yes, sir, that is right.

~

RE-CROSS EXAMINATION

By Mr. Griffith:
1o

X. 1 How many tests did you take in left air course No.
the last time you we.re in there?
A. One.
•
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X. 2 You walked all the way back to the face of the
coal before you made that test?
A. I tested it as I went up. You take your lamp and
start walking up. and as you get to the face you start from your
break-through when you make the test for gas-you start at the
break-through and go from there to the face.
X. 3 You tested it all the way throug there?
A. I walked up there with my lamp in my hand.
X. 4 Did you keep in motion when you were making
that test.
A. Yes, sir. moving along slowly.
X. 5 Don't you know that is not the proper way to
make a test, to keep it in motion, don't you know that is not
the proper method of making a gas test?
A. You can do it. If you had to stop in the mine everytime ycu made a test you never would get through.
X. 6 In your opinion can you make an accurate test for
gas by taking a safety lamp and going through without stopping to make a test?
page r 71 ~ A. When you get to the face you usually stop.
Witness stoo daside.
W. J. EIGIN the next witness. called by and on behalf of
the Defendant, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Crockett:

Q. 1 Mr. Elgin, where do you live?
A. Richlands, Virginia.
Q. 2 How long have you lived at Richlands?
A. Twenty-six years.
Q. 3 Do you hold any offcial position in Virginia at
the present time?
A. Yes. sir.
Q. 4 What is that?
A. Mine Inspector for the State of Virginia.
Q. 5 How long have you been Mine Inspector?
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A. Between seven and eight years, since May, 193 5-April, I 935.
Q. 6 What educational advantages have you had?
A. Well, I was graduated in engineering from
page I 72 r Washington and Lee University.
Q. 7 What has been your profession since that
time?
A. I have followed civil and mining engineering.
Q. 8 That is since you graduated from Washington and
Lee University?
A. Yes. Also I have managed and operated mines.
Q. 9 You have been a manager and operator of mines?
A. Yes, sir.
Q. r o That was before you be.came a mine inspector, is
that right?
A. Yes, sir.
Q. r I Have you had personal ex~rience 1n going
through and looking on the inside of mines?
A. Yes.
Q. 1 2 As State Mine Inspector, what territory do you
nave.?
A. Well, I have all of Tazewell County, some of Russell,
some of Buchanan, and Montgomery and Pulaski counties.
Q. r 3 Your territory includes the Russell County mines,
does it?
A. Yes.
Q. 1 4 The Dante mines and other mines?
A. Well, I am sent there occasionally. That is not
page 173 r my regular territory. Occasionally I go to any
mines in the state, but my regular territory does
not cover the Dante mines, although I have inspected the Dante
mines.
Q. 1 5 In inspecting the mines do you go through the
mines?
A. Yes, sir.
Q. r 6 You travel through them personally?
A. Yes, sir.
Q. 1 7 Prior to this a.ccident which was on March r,
1 940, did you inspect the mines of the Raven Red Ash Coal
Company?
4

Raven Red Ash Coal Co. vs.-:Bessie Griffith, Adm'trx 145

A.
Q.

Yes.
Did you inspect No. 4 Mine of that company?
A Yes.
Q. r 9 Do you know how long- prior to this accident you
made an inspection of it?
A. I think it was in February.
Q. 20 February of that year?
A. Of that same year.
Q. 2 1 What condition did you find that mine in?
A. Well, I found it in very good condition. In fact I
usually,found it-above the average. I usually had some recommendations to make, and efforts were made to· carry them out.
Q. 22. Was that a gaseous. or non-gaseout mine?
page 17 4
A. It was considered a non.:.gaseous mine.
Q. 23 A non-gaseoue mine .. Did you ever find
a.nr explosive gas in that .mine prior ·to the time of the. explosion?
A. No.
Q. 24 Mr. Elgin, on March 1, 1 940, were you called to
the mine?
A; Yes ..
Q. 25 After Dougla Griffith was killed?
A. Yes, sir.
Q. 26 Did you go into that mine?
A. I did.
Q. 2 7 Did you go to the body of Douglas Griffith?
A. Yes.
Q. 28 Did you observe the approximate location of that
body as being -in left air course No. Io?
18

r

By-.M.r: Griffith:··
We object to that as leading and counsel testifying :in place
of the witness.
By the Court:
I don't think it is very leading~By Mr. Griffith:
Excepti9n.
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By Mr. Crockett:
It may have been a little, but I can ask it another way.
page 175

r By the Court:
You might ask where it was.

By Mr. Griffith:
I would rather he did.
instead of the witness.

I don't like for counsel to testify

Q. 29 Mr. Elgin, I hand you a map which has been introduced in evidence in this case. On that map in what is
known as left air course No. 1 o there is an ink mark with something by it-I don't know what it readsA. "Body found here."
Q. 30 Was that the approximate location of the body of
Douglas Griffith when you went into the mine?
A. It was.
By Mr. Griffith:
Objected to be.cause leadnig and suggestive of the answer
to the witness.
By the Court:
Overruled.
By Mr. Griffith:
Exception.

A.

Yes, it is in the approximate position of it.
In room 21 there is a square at the end of it and
the word machine by it. Did you go in room 2 1 ?
A. I did.
Q. 3 2 Is that the approximate location that the coal
cutter was in at the time of the accident?
A. Yes, sir, it is.
Q. 3 3 Mr. Elgin, did youpage 1 76

Q. 3 1

r

By Mr. Griffith:
Just a minute, the preceding question is objected to, and
note an exception, with the court's permission?
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Q. 3 4 Did you observe the body of Douglas Griffith?
A. Yes.
Q. 3 5 Did it show any evidence of burns or violence, or
anything of that kind?
A. The body was lying stretched out practically, my
recollection is practically on his stomach. His hands and the
exposed parts of his body, his hands and face were pretty badly
burned.
Q. 36 Did you observe his clothing?
A. Yes, somewhat.
Q. 3 7 In what .condition was his clothing?
A. My recollection is his clothing was intact. They were
scorched.
Q. 3 8 What condition were his trousers in as to being
opened or not?
A. I don't remember seeing them open.
Q. 3 9 Did you observe anything lying close to hi~ body
except coal and .coal dust?
A. Well, his lamp-his lamp was attached to h~·;
page 177 ~ belt and it had blown it out the length of the
cord, about three feet, and his cap was pretty
close but in that position ahead of him, and there was a tobacco can right beside him with some cigarettes in it.
Q. 40 Were all of those cigarettes in the can?
A. One was right outside.
Q. 4 I One cigarette was outside the can. Did you ob-·
serve any matches there, I mean lying by the bo4y?
A. No, I didn't see any matches-I don't remember seeing any matches lying by the body. No, sir.
Q. 42 Who removed that body from the mine? Do you
recall or know?
A. No, I don't remember. I was with them when several of them helped to carry it out of there.
Q. 43 Could you form any accurate opinion as to the
situs or inception or the point of beginning of that explosion?
By Mr. Griffith:
That is objected to because it asks for a mere conclusion and
does not seek to elicit any relevant or pertinent question of fact
from which the jury .could draw any proper inference.
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By Mr. Crockett:
I just asked him if he could.

That is a preliminary ques-

tion.
page

1 78

r By the Court:
Go ahead.

By Mr. Griffith:
Exception.
NOTE:

Q. 4 3 was read to the witness.

A. Well, according to experience gathered in similar cases
along with me who follow the same line of work I think that
the inception of it was in an area right around where the body
was found.
Q. 44 On what do you base that .conclusion?
By Mr. Griffith:
Wait just a minute. Motion is made to strike out the answer of the witness for the reasons stated in the objectfon, and
note an exception to the court's ruling.
A. \Vell, the disturbance of the area. It was more or less
swept clean of debris and it was moved from around the body:
the timbers were somewhat shifted, and in some cases the bark
was tom off of them.
Q. 45 Your judgment is that the inception or origin of
the explosion was around that place where the body was found?
By Mr. Griffith:
That is objected to as leading, and placing the answer in
the mouth of the witness.
By the Court:
All right.
page
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Go ahead.

r By Mr. Griffith:
Exception.

A.

Yes, my judgment was right around that area.
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Q. 46 Have you ever been in other mines where there
have been explosions?
A. Yes, sir.
Q. 4 7 And you have had experience with them?
A. Yes, sir.
Q. 48 At the time of the accident did the State Mining
Law require that mine foremen and assistants and fire bosses
be .certified?

By Mr. Griffith:
I object to that. The Court is suposed to know the Jaw.
By Mr. Crockett:
You got up in your opening statement and told the jury
that they had to have certified mine bosses, By Mr. Griffith:

I except to that statement.
By Mr. Crockett:
(Continuing.) -

mine foremen and fire bosses.

By Mr. Griffith:

I except to that statement, of course.
By Mr. Crockett:
Didn't you?
By Mr. Griffith:
No, sir.
By Mr. Crockett:
Why yes you did.
page

1 80

~

By Mr. Griffith:

I beg your pardon. I did not. I said they didn't
have those things, but I didn't say this law required it then as
this law didn't go into effect until July 1, 1940.
By Mr. Crocket:
Then you acknowledge at the time you made that state-
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ment to the jury you were trying to mislead the jury in that you
said this company had no certified mine bosses, nor fire bosses,
at a time when .certification could not be made, and none were
required. You acknowledge that, do you?·

By Mr. Griffith:
No, I do not.
By the Court:
Leave that all out now.
By· Mr. Griffith:
That has nothing to do with it and neither has what he
said either.

CROSS EXAMINATION

By Mr. Griffith:
X. I Mr. Elgin, I understood you to state that this area
around the body was swept clean and that even the timbers
were blown out and the bark blown off of them. Did you
make that statement?
A. No.
X. 2 What did you state about· that. I mispage 181 ~ understood you.
A. I said that the evidence was that there was a
disturbance around this area; the debris was removed from
around it, and some of the timbers were moved-I didn't saythey were blown down-and the bark was blown o.ff some of
the tim hers.
X. 3 Didn't you say the area was swept clean?
A. No, not swept clean.
X. 4 You didn't make that statement?
A. I didn't mean to make it if I did. I said the debris was
moved from around tbere and it was cleaner than the rest of it.
None of it is ever clean.
X. 5 Isn't it a fact Douglas Griffith's jacket and cap,
or rather his jacket was found first some forty feet from the
body? Isn't that right.
A. I have no knowledge of that, no.
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X. 6 Did you at the time undertake to determine how
far it was away?
A. No.
X. 7 You are now giving your recollection of the incident, what you now recall, as to how it was, is that right?
·
A. I am giving you may recollection, yes, as to how I
found the body.
X. 8 Did you make any mark in that mine, or
page I 82
did anybody else, as to where that body was found
at that time before he was taken out?
A. Yes, there was a chalk mark made there and I made a
memorandum of the approximate positions of the breakthroughs, and the length of the room and such things as that
surrounding where the accident happened.
X. 9 You did find that gas had exploded in that mine,
didn't you?
A. Yes.
X. 1 o And in large quantities?
A. Well, I wouldn't say in large quantities, no.
X. 11 Wasn't it of sufficient force to blow down all the
brattices where the break-throughs had been bratticed up along
left air .course No. 1 o?
A. That was just a short distance in such a large area.
X. 12 That explosion did blow down the doors?
A. Yes.
X. 1 3 Do you mean to tell the jury that with that much
force that Douglas Griffith could have been holding a cigarette
and it remained there, is that what you say?

r

By Mr. Crockett:
He never said there was a cigarette m Douglas
page 183

r Griffith's hand.

A. I just told you what I found there, Mr. Griffith.
X. 14 You were required to keep a record of your inspection?
A. Yes.
X. 15 But you haven't got a record of this inspection
you made there in that mine, have you?
A. Yes, I have records of my inspection.
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X. 16 Well, won't that re.cord show when you examined
it there?
A. When I examined that mine?
X. 1 7 Yes, before the accident?
A. Yes, sir.
X. 1 8 Where is that record? Have you got it with you?
A. I have the record of one made in February previous
to that.
X. 1 9 All right, look and see on what date you made the
inspection.
A. February 5th to 8th.
X. ~o February 5th to 8th?
A. Yes, sir.
page I 84 r X. 2 I What recommendation did you make to
them at that time about their mine? You have
got it down there, haven't you?
A. Yes, sir.
X. 2 2 Read that.
By Mr. Bandy:
He has asked for it. Read i~.

X. 23

Just the recommendation you made.

By Mr. Bandy:
Don't you want the report?
By the Court:
What do you want? Do you want the report?
By Mr. Griffith:
I didn't ask for the report.
tions he made.

I asked for the recommenda-

By Mr. Crockett:
The whole thing is in there.
A. The recommendations are: "All outside trolley lines
must be gone over so as to have proper clearance above the rail.''
X. 24 Is that the .only recommendation you made?
A. "And voltage lines must be guarded."
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X. 25 Then you did recommend that the ele.ctric current in there was not properly safeguarded at that time. Isn't
that what the effect of the recommendadtion is?
By the Court:
Let him tell you what it was.
By Mr. Griffith:
page

I

I am asking him what that means.
8 5 ~ to be guarded.

He says it is

A. If you want me to I will explain what that refers to.
In all places where men travel under electric wires if the wires
are not over six and a half feet above the rail they are required
to he guarded for the protection of the men in passing under
them. That is all that is.
X. 26 Are those the only recommendations you made?
A. That is all.
X. 27 Do you have a record that shows what part of
that mine you personally inspected on that trip?
A. This report .covers the whole mine. I visited every
working place in it.
X. 28 Did ycu go to the face of the coal in left air course
No. 1 o, the dead heading?
A. I don't recall. If it was working I did.
X. 29 If it wasn't working you didn't go, did you?
A. No. I went in the places on either side of it if they
were working.
X. 30 You only inspected the working places where they
were actually working, isn't that right?
A. Sometimes I go into other places.
X. 3 I Do you tell the jury when you were there in February you went into this left air course No. 1 o, that duckbill
driven back into the mountain and made an inpage 1 8 6 ~ spec ti on
A. I don't know whether it was driven before
or after I made that inspe.ction.
X. 3 2 Assuming it was driven, you did not go in there,
did you?
A. A place like that it doesn't take them over a week to
drive it up, and it could have been driven after I was there.
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X. 3 3 If the evidence shows it was before that you didn"t
inspect it, did you?
A. If it had been, if it was being driven while I was there
I inspected it.
X. 34 If it had been driven before you were there you
didn't, did you?
A. I might have, and might not. Sometimes I do· and
sometimes I don't go in those places. It depends upon whether
I feel there is an occasion to go in there.
X. 3 5 Isn't it a fact some of the employees of the Raven
Red Ash Coal Company took you around to the working places,
and they went around with you to the working places, and that
is where you went?
A. Usually the foreman goes with me, yes. Sometimes I
travel by myself.
X. 36 This time did the foreman go with you?
page 187 ~ A. I don't know. Probably part of the time· he
may have been and part of the time he wasn't
with me. It was too long ago for me to say who was with me
and who wasn't. I didn't make any note of it.
X. 3 7 Did you make an investigation to see whether the
front of Douglas Griffith's pants were open?
A. I didn't make any particular investigation, no, sir.
X. 3 8 You have just told what you observed, just from
your common observation and. findings, that is what you have
testified to. Who got to the body first?
A. I did and one or two others were with me.
X. 39 Were you in front or were the other men in front
of you?
A. I don't recall who was in front.
X. 40 Didn't you move the body as soon as you found it
and move it out of the noxious gases back to the track before
you made any inspections? Isn't that true?
A. Move the body out?
X. 4 1 Yes, take it back out-you had to take curtains
and air up there to get to it?
A. Yes, sir.
page 188 ~ X. 42 And you were just approaching as you
were bringing the curtains up for the air to take
out this gas?
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A.

Yes.
X. 43 When you got to the body isn't it a fact that you
took it back some little distance to the track before you made
any inspection of any kind? Isn't that correct?
A. No, before we found the body we had fastened the
brattices several feet beycnd the point where the body was
found.
X. 44 You had gone by the body with that light burning and hadn't seen it?
A. It was over in a different place from where we were
.carrying the air up.
X. '45 Were you carrying the ·air up in left air course No.
A. We were carrying it along up there but we didn't
see the light immediately, no.
X. 46 Which side as you went in was the body on, on
the right or left?
A. We went in on the right.
X. 4 7 You carried the brattice up near the center of left
air course No. 1 o?
A. Carried it up on the right-hand side.
page 189 ~ X. 48 And his body was on the left-hand side,
is that right?
A. His body was over on the side, yes, sir.
X. 49 As you went in you carried it on the right side and
his body was en the left side?
A. Yes, sir.
X. 50 You on't remember where that jacket was found?
A. No, I don't.
X. 5 1 How many men did it take to carry that brattice
up and along and through there?
A. Well, there were several working on it. They were
working and carrying it in relays.
X. 5 2 How many men were in there and carried that up
past the body?
A. Two men would go along with it, just to roll the
brattice off and tack it up to the timbers.
X. 5 3 The first thing you did you had men go in and
roll the .brattice and tack it up to the timbers, and they had gone
on past the body before you all found it?
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· A.

Yes.

X. 5 4 Were they going on, o,r had they stopped?
A. They had stopped.
X. 5 5 But after they carried this brattice up
you had to wait sufficient time for the air to go
through and around that brattice?
A. Yes.
X. 5 6 How far up past the body would you say they had
· put up this brattice before you discovered it?
A. I don't remember just bow far it was.
X. 5 7 Give us your best judgment?
A. Well, probably fifty or sixty feet, I don't know definitely just how it was.
X. 58 You say that just two men were working there?
Weren't there more than two men who worked at a time on thebrattice? How many men were working in there putting up
the brattice?
A. I don't recall but two men. That is all that is necessary to handle- the brattice at a time. Two men would work
and they would come back and two more would go up and
work because the air was close.
X. 59 It takes more than two men to string brattice and
tack it up, doesn't it?
A. No, it don't.
X. 61 Just one man to unroll itA. One man .can do it.
page I 91 ~ By the Court:
He said. two men were working there very piain1y, Mr. Griffith.
X. 62 In traveling along there and banging this brattice
over this fifty or sixty feet which you had gone beyond the
body, how far would one or two men hang it before thev would
quit and come back and two more would try it?
A. I don't know at that particular time. The same men
that passed it may have been the only two that was on up
ahead.
X. 63 Do· you know who, those two were?
A. No, sir. I know this if you want to know itX. 64 I don't want anything but what I am asking you.
I don·~. want any argument ..
page

1 9o
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9. I just want to tell you that I and. the· fire boss were
up in the end of that place-up at the end of the brattice, and I
was right with them when they was bringing it up there.
X. 65 Did they have a fire boss.
A. Yes:
X. 66 Who was the fire boss?
A: What's his name? Burdine?
X~ 67 You,:just testify.
A. But he wasn't fire boss in· that mine.
page 192 ~ X. 68 He was some other fire boss?
A~ Yes, sir.

RE~DIRECT EXAMINATION-

?

By·Mr; Crockett:

Q~ 11 He asked ·you, what recommendations you made
after your inspection in February, 1 940, and ·you. said on that
as you heretofore quoted: "All outside trolley lines must be
gone, over~ so· -as to· have, the, proper clearance above· the rail."
That referred to the trolley wires outside the mine; didn't it?
A. Yes, sir.
Q. 2 Did you make any report there as to ventilation?
A. I did.
Q:· 3 What was that report as to ventilation?
A. "Ventilation good."
Q. 4 You report that the ventilation was good. That
is the report you made to the State Mine Department?
A~ Yes;' sir.
Witness stood aside.

r CREED P.

KELLY the next witness, called· By
and on behalf of the. defendant, being .first. duly
sworn, was examined· and., testified as follows:
page 193

DIRECT EXAMINATION
By Mr. Bandy:

Q.
A.

Your name is Creed P. Kelly_?
Yes, sir.

..

1

·,J
.

l
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Q.

How old are you, Mr. Kelly?
A. Forty-nine.
Q. 3 Where were you born?
A. Big Stone Gap.
Q. 4 Where do you now make your home?
A. Big Stone Gap.
Q. 5 How much experience, Mr. Kelly, have you had
in mines in Southwest Virginia? Just go ahead and give the
jury an outline of your experience from the time you began.
A. I started working in the mines in 191 1 and have been
working there practically all the time since, and most of the time
in coal mines. I spent about a year and a half in an iron mine.
I was superintendent of the Black Mountain mines for 1 o
years: been Chief Mine Inspector for the state for the past seven
years. and with the state eight years.
Q. 6 You have been in mining practically all
page 194 } the time. Did you have to go to the war, the
first World War?
A. Yes, sir, I was in the war fer sixteen months and I
was in a mining regiment then.
Q. 7 In France?
A. Yes, sir.
Q. 8 As State Mine Inspector do you have to inspe.ct
· .gaseous as well as non-gaseous mines?
A. Yes, sir.
Q. 9 On March I, I 940, what do your records and
what does your knowledge show as to whether or not No. 4
Mine of the Raven Red Ash Coal Company was a gaseous or
non-gaseous mine?
2

By Mr. Griffith:
That is objected to as what his records may show, unless
there was some investigation made. That wouldn't be evidence
in this case.
By Mr. Bandy:
He is Chief Mine Inspector.
get anything higher than that.

I don't know where you can
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By Mr. Griffith:
I am not talking about the witness.
A. Do you want me to speak from the record or from
my own knowledge?
Q. 1 o Of your own knowledge.
page 195 ~ A. I don't have so much of my own knowledge.
I inspe.cted part of the mine previous to that.
Q. r r In r 940 was this considered a gaseous or nongaseous mine?
By Mr. Griffith:
We object.

He is asking for a conclusion from the wit-

ness.
By the Court:
Overruled.
By Mr. Griffith:
Exception.
A. It was a non-gaseous mine as far as our records were
concerned.
Q. 12 I will ask you, Mr. Kelly, whether or not on
March 1, 1 940, any certificate or certification was required of ...
mine bosses or fire bosses or anyone else with reference to the
mines in the State of Virginia?
A. No, sir, not up to that time.
By Mr. Griffith:
That is objected to because it is not proper to prove the
law by the witness. That is a matter for the court to take judicial knowledge of.
By Mr. Bandy:
You started the log rolling.

Q. r 3 How long was it, Mr. Kelly, after this accident on
March 1, 1 940, until any certification was required of any of
those bosses?
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page 196

r By Mr.

Griffith:

That is objected to.
By the Court:
Just leave that off.

Q. 14
cide·nt?

There was none required at the time of this ac-

By Mr. Griffith:
That is objected to for the same reasons.

Q. r 5 Did you make an inspection of this point of accident-Have you seen this map? (Exhibiting map to witness.)
A. Yes, sir.
Q. r 6 Did you make an inspe.ction of this mine anywhere around the time of this accident on March 1, 1 940?
A. Yes, sir. I think it was the day after the accident that
we made an investigation.
Q. 17 Did you go up to the point where the body was
supposed to have been found?
A. Yes, sir.
Q. 1 8 Did you observe the conditions around this place
where the body was supposed to have been found?
A. Yes, sir.
Q. 19 Just tell the jury what you found there and what
conclusions as an experienced mine man and as Chief Mine Inspector you found at that place, and the conclupage

I

97

r sions at which you arrived?

By Mr. Griffith:
The part of the question which asks the witness to detail
conclusionsBy Mr. Bandy:
Strike that question.

Q. 20 I will ask you, Mr. Kelly, to detail to the jury
just what conditions you found at the point where the body
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was supposed to have been found, and what your expert conclusions were regarding the situation?
By Mr. Griffith:
The part of the question asking the witness for his conclusions is objected to as improper because the foundation has
not been laid.

Q. 21 Will you just state what you found to the jury
and we will get to that later.
A. I asked the engineer in charge of the Bureau of Mines
at Norton to go with Mr. Elgin and me to make the investigation. We went in where they showed us the body was picked up. You could see in that neighborhood there had been an
explosion started, and the mnclusion we arrived at was there
was an accumulation of methane gas which had probably been
set off by smoking. We arrived at that conclusion from the
fact he had cigarettes and matches with him, and it was not prohibited at that time in the mine. Our conclusion
page 1 9 8 ~ was, or at least mine was, that this methane was
ignited and the coal dust exploded after that. The
timbers, or some of them were knocked loose, and quite a bit of
gob was thrown around, indi:cating a good deal of heat. I
saw the m~n's body after it was brought out of the mine, and it
was pretty badly burned. I don't know just how far you want
me to go into this.
Q. 22 The conclusion you arrived at wasA. There was an ignition o.f gas.
Q. 23 Right at the point where the body lay?
A. Yes, sir, where they showed me the body was.
Q. 24 Mr. Kelly, I will ask you how long yo have had
this mine in your territory as Chief Mine Inspector of tbe State
of Virginia?
A. Well, I was appointed Chief in Aprit 1935, and it
has been under my jurisdiction since then.
Q. 25 What has been your observation prior to March 1,
1 940, as to the method and manner in which this mine has been
operated with reference to the safety of the employees?
By Mr. Griffith:
Your Honor, that is objected to because this witness stated
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he had only been there one time before as I understood it.
By the Court:
Sustain the objection.
conditions there.
Q. 26
page

199

Let him go ahead and describe the

How many times had you visited the

~ mine before March 1, 1940?

A. I· would say I had been there once a year
probably. I don't inspect the whole mine. You
see I inspect part of the mines down in the lower end all the
time, arid the other half I just go from one mine to the other
and go through part of the mine in order to keep familiar with
the mines in the State. We have each man allotted a certain
number of mines to inspect, and each time an inspection is made
they report to me and I have to go over the report and initial
it and send it on to Richmond for filing.
Q. 2 7 What is the reputation of the management of this
min·e for ·safety as to its employees in line with the procedure
and practice among other mines in Southwest Virginia?
By Mr. Griffith:
That is objected to because theBy Mr. Bandy:
You went into it.
By Mr. Griffith:
Wait until I get my objection in. The reputation of the
defendant for anything at other times is not an issue and can't
be an issue here, and is highly improper. . .
By Mr. Bandy:
· If your Honor please, in his opening statement here he
practically charged the management of this mine
page 200 ~ with criminal negligence, and we propose to show
to him this mine was run above par with any minein this section, or at least on par with them. In his opening
statement he charged everything on earth against us, and I think
we have a right to rebut it. Here is the man who knows the
conditions there.
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By Mr. Griffith:
The opening statement isn't in evidence before the jury.
By Mr. Bandy:
You said a lot of things you are trying to take back now.
By Mr. Griffith:
I am not taking anything back.
By the Court:

I will let the witness answer about the condition of that
mme.
By Mr. Griffith:
Exception to that ruling.
A. We always found the management at the mine very
cooperative. I think the mine is run as well as could be expected of an old mine that has been operated as long as that one
has. I have never made any recommendation they didn't try
to carry out to the fullest extent.
page

20 1

~

CROSS EXAMINATION

By Mr. Griffith:
1.
Mr. Kelly, you had never gone through this mine
yourself and inspected the different working places and the dead
headings with a view of determining the conditions in the mined
out areas or temporarily abandoned areas did you?
A. No, sir, I didn.' t inspect it. Mr. Elgin inspected it and
reported to me.
X. 2 You never inspected that mine personally inside?
A. Yes, sir.
X. 3 How mu.ch of an inspection inside was that?
A. I couldn't say from memory what entries I was on
but I would go up there and spend a day with him, and go on
whatever part he was working on that day and accompany him.
I couldn't inspect every mine. If I did I wouldn't need any
assistants.
X. 4 You only went to the working places-
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A. Wherever he happened to be working that day.
X. 5 Wherever be happened to be working that day?
A. Yes, sir.
X. 6 And as far as making an inspection yourself to
determine the conditions prior to this happening of the whole
mine? You never did that, did you?
page 202 ~ A. No, sir, not of the whole mine.
By Mr. Griffith:
I move the cou,rt to strike out the answers of the witness
with reference to the condition of the mine up to that time because the witness has shown he made no inspection or had no
personal knowledge of it, and it is highly improper.
By Mr. Bandy:
The question wasn't directed to that. The question was
directed to the manner in which they looked after the safety
of the employees, as officials of the mine, in answer to his opening statement.
By the Court:
Go ahead.

Overrule the motion.

By Mr. Griffith:
Exception.
X. 7 Now, Mr. Kelly, after an explosion in a mine the
point where the greatest quantity of combustible material is is
where the greatest eruption in the mine is, isn't it?
A. I don't quite get your question. Would you mind
repeating that?
NOTE:

X.

7 was read to the witness.

X. 8 The mine is torn up more at that point
where the greatest force is, as if you put a stick
of dynamite off it leaves evidence as to where the
force of that explosion occurred. Isn't that right?
A. · Well, yes, generally that would be the case.
X. 9 Where there is gas in a mine it doesn't stay all in
one place, does it?
page

203

~
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A.

No, sir.
It seeps out in various places?
A. Yes, sir, air currents will carry it out.
X. 11 It seeps out. If it seeped out to any point where
there was fire or flame, wouldn't the fire or flame ignite that
gas in one of those feeders where it is seeping out?
A. If you had the proper mixture of gas and an open
flame it would ignite, yes, sir.
X. 12 If it ignited out on one of those feeders where the
gas was seeping out, and this seep led into the main body of
.combustible matter, wouldn't that explosion, or after the explosion wouldn't that show where the volume of explosive gas
was rather than where the fire came in .contact with the feeder?
A. You mean you want me to say it would catch here and
go like down a pipeline feed down to the big one? It wouldn't
do that.
X. 1 3 If there is a hole, a small hole into a point
page 204 ~ where there was a large quantity of gas, you mean
that if this gas was coming through this small hole
and was ignited that wouldn't carry on through to the main
body?
A. And the main volume would be some distance away?
X. 14 Yes?
A. No, sir, it would not. It would burn right there.
X. 15 It wouldn't keep following the gas on?
A. No, sir.
X. 16 It would just simplyrA. It would have to be so it would go right on in one
single explosion. It wouldn't go in a flame like you spread
gasoline and light it.
X. 1 7 Is there any difference in gas and these old flashpan powder muskets in which you touch the spark to the
powder that leads into the gun? Don't gas act just like that
powder did?
A. No, sir.
X. I 8 It doesn't?
A. No, sir.
X. 1 9 Then how far would this part that was
page 205 ~ seeping through a hole, how far would it explode?
A. As far as the mixture was sufficient to carry

X.

1o

I

66

Supreme Court of Appeals of Virginia

Creed P. Kelly
the explosion.

X. 20 Suppose the mixture led entirely back into the
main volume?
A. You would have one explosion.
X. 21 Then when you went to examine that could you
tell where it ignited, whether it ignited on this feeder, or
whether it ignited right in the middle of the biggest quantity of
explosive matter? Could you tell that?
A. If you had that much in there I don't know whether
you could tell just exactly where it ignited, but you could say
that as cc-mpared to several hundred feet away, you can tell
where the explosion, the main explosion was.
X. 22 You can tell where the main explosion was, but
does that mean. it had to be lighted, that the ignition had to be
where the main body of explosive was?
A. Yes, sir.
X. 2 3 You think it had to be in the main body?
A. Yes, dr.
X. 24 That even though there was a feeder seeping out,
and there was enough of that gas to explode, you still think it
had to be lighted in the main body of it, that the
pag~ 206 r origin. of it, that it had to be started in the big
body of gas?
A. Well, from your question, I don't know-you say it
could be ignited and travel along by itself until it got to the big
body of gas. It can't do that.
X. 25 No, I mean it is instantaneous .combustion, but if
there is a sufficient quan,tity o.f this mixture· of gas! at any one
point and you touch it off there, it touches off the whole volume of explosive?
A. Are you trying to get me to say just how we know
that is where the explosion occurred??
X. 26 No, I am tying to get all the facts as to how you
arrived at the place it was ignited.
A. I couldn't tell where it was ignited. It was all swept
away-if you shoot several sticks of dynamite down in the
court yard and you a.re in here, you can't go out and tell where
it was ignited. This explosion polished off the timbers, and on
the back side of them there were coke deposits showing the dust
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was ignited and there was a lot of heat there, and it carried on
away from this point.
X. 2 7 You did find the point where the main part of
the explosion was?
A. Where they showed me the man's body was picked up
it was swept clean and on down below there you could see where
the timbers were polished ~off, and on the back
page 207 ~ side of these timbers there were coke deposits a
quarter of an inch thick which indicated there had
been a dust explosion following it.
X. 28 That was sufficient to sweep it clean there and
even to move rocks out frcm around that point?
A. Yes, sir.
. X. 29 How far out from that point had it been swept
clean and even the ro.cks swept out clean, and I believe you
aated it even blew some of the timbers out, or partly out?
A. Partly out.
X. 30 How far away from that point had it blown
them?
A. I would say fifty er sixty feet.
X. 3 1 Who shewed you the place where tbey said the
body was?
A. Well, Mr. Horne was along, and I don't remember the
different ones in the party new. Mr. Elgin was in company
with me.
X. 32 How far was the point they showed you the body
was from where the main explosion took place?
A. You mean where it threw this rock and stuff?
X. 33 Yes. as I understood you, you saw a place
page 208 ~ there where it spread out following the least resistance. How far was that place from the point
where it was pointed out to you that the body was?
A. Well, I 'would say where most of this rock was
thrown, it happened to be a pile about fifty feet away from
there and it was thrown around, and where these timbers-the
gas went off and sta.rted the dust explosion-we know that
from the coke on the timbers, and it was quite a force when it
got down to this pile, and then it had a .chance to spread out
and lose its fcrce, and that is the reason we attribute the fact it
didn't kill fifteen or dxteen men in the mine.
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X. 34 Now where this explosion was that you were
speaking of, was that the explosion of the dust or the gas?
A. In my judgment the power that threw that rock and
the timbers around was the dust explosion.
X. 3 5 That is the dust explosion?
A. Yes, sir.
X. 3 6 How far was the gas explosion, how far could it
have been from the dust explosion to have put off this dust explosion?
A. It could have been right at it. To get a dust explosion you have to get the dust stirred up in the air and something
to ignite it. It has to be instantaneous. That gas
page 209 r created that disturbance and that stirred the dust
up-it could have been a small quantity, I do1;1't
know how small. All it had to do was stir the dust and it
propogates itself.
X. 3 7 If you had sufficient force of explosion from the
gas to disturb this coal dust in there and put it off, that is all it
took to put off the dust explosion was sufficient disturbance
to stir it up ?
A. You have to get it in suspension and then have a flame
to set it off.
X. 3 8 Then was there any way you could tell where
that gas explosion was, if this disturbance of the dust was
there? Was there anything to snow you where the gas explosion took place that put off the dust explosion?
A. You mean where the gas stopped and the dust started?
X. 39 Yes.
A. No, there. wouldn't be any.
X. 40 No way you could tell about that?
A. No, sir.
X. 41 The dust explosion-after you ·get this disturbance of this coal dust, that is almost like powder?
A. It is worse than gunpowder.
page 2 IO r X. 42 It is like this explosive powder, or something of that kind?
A. Yes.
X. 4 3 That was the reason for that dust explosion, and
it is caused by lack of proper ventilation usually, isn't it?
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A.. No,, sir. You just have to have something to, disturb the dust-you can have too much ventilation and that .can
cause a dust explosion. If you get it in suspension, and something sets i:t off, it is gone.
X. 44 Isn't there a reccgnized method of settling dust
by spraying it with lime rock?
A. Yes,. sir, you can control it by rock dust.
X. 45 Did any of your men in examining this mine at
any time make a report to you about the accumulation of dust
in it?
A. No, sir. We didn't require the rock dust because the
mine was damp. We just require them to• put rock dust in
where sections are dusty.
X. 46 But there is an approved and recognized method
of preventing the accumulation of this dust, and that is by the
spraying of lime rock?
A. Yes, sir.
X~ 47 And if they had sprayed it properly in
page 2 I I
that mine it would not have accumulated in
there?

r

By Mr. Bandy:
We object to that because the notice of motion alleges this
was a gas explcsion and now he is trying to change it to dust.
By the Court:
Go ahead and take this witness' views on the matter.
By Mr. Bandy:
Exception.
NOTE:

X.

47 was read to the witness.

X. 48 ] mean in sufficient quan.tities to have exploded.
A. If the mine had been a dry and dusty mine Mr. Elgin
would have recommended rock dusting, but on inspection he
found it damp and didn't conside.r it a dangerous dust and
not necessary to put rock dust on it. You have to apply it in
such a manner that i:t will be easy to· get in suspension. The
rock dust neutralizes the coal dust. It has to be dry and dusty
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to come up with the coal dust. We don't recommend rock
dusting in wet places because it would be wasting the rock dust.
X. 49 If this mine had not contained this dry dust the
gas explosion wouldn't have caused this dust explosion, would
it?
A. When that gas went off there was enough
pag 21 2 ~ heat generated to dry out the dust and start it, and
then it woul carry itself in an ordinarily moist condition.
X. 50 It would have to be a mighty smallA. If we had known there was any gas in the mine or a
dust condition there, we would have had it corrected, and the
man wouldn't have lost his life.
X. 5 1 By proper inspection it could have been determined whether there was gas in there?
A. By proper inspection?
X. 52 Yes?
A. Mr. Elgin inspected the mine with a flame safety
lamp, which is approved, and did not find any methane. If he
had been there right when the man was in there and examined
itx. 53 You don't know, Mr. KellyBy Mr. Gillespie:
Let him finish his answer.

Don't interrupt him.

By Mr. Griffith:
I think he was through.
By the Witness:

I say if Mr. Elgin had been there where the trouble occurred, at the time this trouble occurred, and had a flame lamp, he
probably would have found the methane.
X. 54 You don't know personally that Mr.
page 2 I 3 ~ Elgine ever examined this place, do ·you?
A. No, sir.
By Mr. G,:iffith:
I move to strike out that part of the testimony of what Mr.
Elgin did as being highly improper.
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By the Court:
Overrule the motion.
By Mr. Griffith:
Exception.
X. 5 5 If an inspection had been made, a proper inspection of left air course No. Io on the morning of March 1, I 940,
it would have disclosed this condition of the air, would it not?
A. I think it would have.
X. 5 6 Now how long -does it take gas to accumulate in
mines like the one in question in sufficient quantity to create a
gas explosion?
A. That would be impcssible for me to answer. It may
have accumulated in a minute. or it might have been over a period
of time. I don't know how large the feeder was or how much
gas went in there. I don't know anything about it except that
it went cff.
X. 5 7 If a dead heading is driven, Mr. Kelly, as much as
e:ghty tc- a hundred feet and no ventilation furnished in the
mines in this locality, is it or not reasonable to expage 2 I 4 ~ pect that there will oe a dust accumulation or a gas
accumulation in the dead heading?
A. It could have been driven in there and no gas or dust
accumulated.
X. 58 What I mean was-I didn't put quite all to my
question I should have. Where a dead heading has been driven
in a mine eighty to a hundred feet beyond the current of air', and
no ventilation provided fer that distance of eighty to a hundred
feet, and left in that condition for a period of thirty days or
more. is it reasonable to expect that dust will accumulate or that
gas will accumulate in that temporarily abandoned area?
A. There would be no reason for dust to accumulate because it is. standing there idle and nothing in there to make dust.
It would just be a question-if there·was no feeder of methane
there would be no accumulation of methane, and if there was
a feeder there would be an accumulation.
X. 59 That would all depend on whether there was a
feeder?
A. Yes, sir.
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X. 60 If a pr'Oper investigation was made from time to
time it could be determined whether or not there was a feeder
or gas in that area?
page 2 I 5 r A. Yes, sir.
X. 6 1 That .could b_e disclosed at any proper inspection as to whether or not there was a feeder into that area?
A. If the fire boss inspection is made, yes, sir.
X. 6 2 And a proper one?
A. Yes, sir.
X. 63 What is the proper method for a fire boss to determine whether or not there is a feeder of gas in an area?
A. He gees in there with a flame safety lamp and inspects it.
X. 64 Just tell the jury what he is supposed to do, how
does he make that? Will just any flame lamp do, or what kind
of a flame lamp does he have?
A. We have an approved flame safety lamp. I haven't
one here. It would take quite a bit of time to describe one. It
is a lamp prepared for these men to go in there and inspect the
mine atmosphere for the presence of methane. They carry the
light turned up very much like a lantern the flame would be
until they get up to the working place, and then they lower the
light to a small blue flame, and if there is any gas in there it
feeds in through there and raises the flame up until
page

2 I

6

r you can detect it With your eye.
X. 65

Does a man have to have experience rn
the use of that· flame lamp to detect it?
A. Why certainly.
X. 66 He has to have training to know how to use that
and detect when there is a feeder of gas in the area?
A. Yes, sir.
X. 67 Now is there any particular training that he has
to have as to how-do you just carry it in there, or do you have
to do certain thin.gs to start the test? Do you start at certain
points or can he keep moving, or does he have to hold it at a
certain place? Will you describe that?
A. Well, methane gas is lighter than air, and naturally
it gets to the top of the place. You walk in and you start at the
bottom-If you rush in there with the light burning you are
liable to cause an explosion with any lamp and cause the place-
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to blow up on you. You go up to the working place and have
your light down and you bring it up to the top gradually, and
if you have openings in the roof you get up in there to see if
there are any leaks or accumulations in there. Methane is
lighter than air and naturally goes to the top.
X. 68 In making that test does it effect that
page 21 7 ~ lamp, the accuracy of that lamp if you walk with
it, or is it proper to use it in any certain way in
bringing it up?
A. I thought I just got through telling you gentlemen
that.
X. 69 I didn't exa.ctly understand you.
A. Read the question, please.
NOTE:

X. 68 was read to the witness.

A. I just don't understand that question. Will you clarify it?
X. 70 I mean will this lamp accurately work if you take
it in your band and walk through the mine with it, or does
the flame have to be so high, and certain other conditions have
to be carried out?
A. I always lower the flame. Experienced fire bosses
do use it by walking along with the flame, but I don't approve it, but I guess. they are better men than I am. They say
they can test a mine carefully that way, but in my experience
I want it lowered down.
X. 71 You want to put it down at the bottom and gradually raise it and see the effect?
A. Yes, that is the way you can detect it.
X. 72 If you are walking with the flame, does that affect
the flame to any extent? If you jar it wouldn't
page 218 ~ that make it go up and down?
A. I don't understand that question or what you
are trying to drive at. If you get that flame down low you
see you are liable to jar it out when you are walking from one
working place to another, so you turn it up and have a fairly
good flame to keep from jarring it out; but when you get
to where you are going to make a test, where there is a possibility of gas, you lower the flame and handle that lamp gently
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in order to detect gas, but if you leave the lamp low you are
liable to jar it out.
X. 73 If you have it turned up wouldn't walking jar it
and cause the flame to jump some more or less?
A. I just don't understand that kind of question.
X. 7 4 It is just a flame, like you were carrying a lighted
lantern?
A. It is like carrying a lantern, and it would jump just
as much as the flame of your lantern.
X. 7 5 And it is open so the gas can seep in to effect
the flame?
A. Yes, it draws it in. I don't understand that question ..
page

219

r

RE-DIRECT EXAMINATION

By Mr. Bandy:

Q. r Y cu say there was no rock dusting in this particular location. Why was that? Why was it not required?
A. Because they didn't have any dry, dusty .condition in
the mine that would justify doing it.
Q. 2 You don't rock dust damp mines?
A. No, not in damp sections. If it is dry and dusty
where it would pay you to de it, we require it.
Q. 3 But it was not requirer thereA. No, sir.
Q. 4 With reference to this gas, I understand from your
statement to counsel for plaintiff that a very small amount of
gas would probably ignite it and might start off an explosion
of this kind?
A. I couldn't get down to figures on that. It depends on
the condition the dust is in and the amount of the gas, and the
severity of the explosion.
Q. 5 If there had been any gas, that is after the explosion which you state occurred at this point where the body
was, if there had been any gas there where the machine was running in the face of this entry, where this machine was running
and these men were working, if any sparks there had set that
gas off, what effe.ct would it have had on those
page 220 · ~ two machine men in there at work?
A. If there was enough in there it would hav\?'
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burned them, probably fatally.
that set it off.

It would have burned them if

RE-CROSS EXAMINATION
By Mr. Griffith:
X. 1 Was there any way you could detect what part
of the damage dont to the mine was done by the gas explosion
and what part was done by the dust explosion?
A. No, sir, I couldn't tell. The only thing we could tell
-the only reason we know dust was involved in it as I told
you awhile ago, was the coke formed on those timbers, and if
it it hadn't exploded it would have just blown the dust ahead
of it. Where you have gas and it doesn't explode the dust it
throws tbe dust ar~und but it still doesn't explode.
X. 2 What did you find there that led you to believe
there was a gas explosion, as well as a dust explosion?
A. The fact they had an explosion at all.
X. 3 The fact there was an explosion and you could
not acccunt for it, you ass-urned there was a gas explosion that
put off the dust explosion. Is that right?
A. Yes, sir, when we went in there we took mepage 221 ~ thane detectors and found a small accumulation in
there.
X. 4 When you did go back in there you found there
was a leak of that gas in that area?
A. Yes, sir, but not with a plain safety lamp. We took
an electric methane detector which detects a very much lower
quantity than the plain safety lamp.
X. 5 That was more of a slow leak of· gas, and you
.could detect a continued leak to because of the accumulation?
A. Evidently because it burned out the day before. It
was small. I dcn't remember the reading, but it was very small.
X. 6 But there was a method whereby you could detect
the slow leak and the accumulation of this methane?
A. Yes, sir.
X. 7 There was a method you could use to detect it,
after the gas had been burned out, the next day that there was
a leak in there. You didn't make any check or examination to
determine in what quantity it accumulated in there over this
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period of a day, did you, or was there any way you could tell?
A. Well, we could have told, but I don't know as I made
a record of it. It was just a small amount, this detector .can
detect it to a very small quantity-way down low.
page
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RE-DIRECT EXAMINATION

By Mr. Bandy:

Q. I You know the Wolff lamp, do you not?
A. Yes, sir.
Q. 2 Is that the usual and ordinary kind of lamp used
by the mine foremen and fire bosses in this field in trying to determine the presence of gas in any place?
A. That is one of the approved types, yes, sir. We accept
the different lamps approved by the United States Bureau of
Mines. They make tests and put a stamp of approval on them.
and we accept those that have the approval of the United States
Bureau of Mines.
Q. 3 Does the Wolff lamp have that approval?
A. Yes, sir.
RE-CROSS EXAMINATION
By Mr. Griffith:
X. I What method is used, Mr. Kelly, to determine the
proper condition o.r repair of these lamps? They don't last
forever, do they?
A. They would last forever if they were taken care of.
I don't know what the lifetime of them would be. It has parts,
just like the chimney might get brcken and have to be renewed.
There is nothing to wear out about one of them.
X. 2 Isn't there something about these lamps
page 223 ~ which gauges the amount of this gas that can go
into the flame?
A. Yes, ycu have to keep them clean and in good working order.
X. 3 Do you remember or do you know whether it
would make any difference whether the openings into that thing
were closed to small or too big? Would that effect the accuracy
of them any?
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A. Why certainly. I just said they had to be kept in
good working order. You wouldn't go out with a lantern all
blacked up and try to- get light out of it, would you?
X. 4 No, but I would be looking for a light and not i~
keeping the gas out?
A. That is what you are looking for in the gas inspection is the light.
X. 5 It is the light?
A. Yes, sir.
X. 6 Is there any inspection of these approved lamps
after they are once approved? Does it stay in that condition
from then on?
A. No, sir, it has to be kept in good working .condition
like I said. You have to keep it up in the shape it was in when
it was approved.
X. 7 Wouldn't it take a highly skilled man to
page 224 r inspect one of these lamps to tell whether it was
in proper condition or not, or could just anybody
do it?
A. Well, not just anybody could do it, but an experienced
fire boss would know how to keep his lamps trimmed.
X. 8 An experienced fire boss would know?
A. Yes.
RE-DIRECT EXAMINATION
By Mr. Bandy:
Q. 1 Did you issue an examination to Mr. Fleming
over there for his mine papers? And did youBy Mr. Griffith:
We object.
By Mr. Bandy:
You went into it.
By Mr. Griffith:
That is seeking-
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By the Court:
Let him go ahead and finish his question before you make
your objection.

Q. 2 Did you conduct a mine examination for the fire
bosses and mine foremen for the State of Virginia?
A. Yes, sir.
Q. 3 Was Mr. Fleming, the general mine foreman of
the Raven Red Ash Coal Company an applicant, and did he
take his examination before you?
By Mr. Griffith:
That is objected to because these matters are
subsequent to the happening of the accident in this
case, and can have no bearing on the facts in question in this case.
page

225

~

By the Court:
He may answer.
By Mr. Griffith:
Exception.

Q.
A.
Q.
A.

4 Did he take an examination before you?
Yes, sir.
5 Did he pass?
Yes, sir.

By Mr. Griffith:
Same objection.
A.
Q.
you issue
A.

(Continuing.) He has a first class certificate.
6 Did you issue him - What kind of certificate did
Mr. Fleming?
First class certificate.

By Mr. Griffith:
Same objection.

Q. 7 What does that first class certificate embrace?
Does it em brace a mine foreman, or fire boss, or what does it
include?
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By Mr. Griffith:
Same objection.
A. The first .class certificate allows him to have any
supervisory pcsition in any mine in the State of Virginia.
Q. 8 That is the kind of certificate you granted
p_age 226 ~ him?
By Mr. Griffith:
Same objection and exception, and further because the last
question is leading.

A.

Q.

Yes, sir.
9 I will ask you how long you have known Mr.

Fleming?
A. Well, I wouldn't know just exactly how long I have
known him. I think it is for the last six or seven years.
Q. 1 o Since he has been mine foreman up here? ·
A. Yes, sir.
Q. 1 I Do you think he is a man sufficiently competent
to make an air reading in a mine with a Wolff I.amp?
By Mr. Griffith:

I object to that because the examination and test of the
knowledge of this man was long subsequent to the accident in.
this case and can have no bearing.
By the Court:
Go ahead.
By Mr. Griffith:
Ex.ception.

A.

Yes, sir.
I will ask you in making an air reading with one
of these Wolff lamps where do you start, do you start at the air
course where the criculation of air is?
page 227 ~ A. Not neqessaripy., Mr. Bandy, he wouldn't
have to start there. I don't quite get your question.

Q.

12
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Q. 13 Where do you usually start if you are going to
make an inspection of air say in this Io air course?
A. You would start in on the intake and follow the air.
Q. 14 You would start in on the intake, at about this
point here? (Indicating on map.)
A. Well, you could start anywhere and you would follow the air around to see if anything developed.
Q. I 5 He would hold his lamp up towards the roof,
would he not?
By Mr. Griffith:
We object to that as leading and counsel testifying in place
of the witneess.

Q. 16

Welt in what position would he hold his lamp?

By Mr. Griffith:
Note an exception to the ruling of the court.
A. I think he would go into the place and start at the bottom and bring it up to the top.
Q. I 7 Would he advance slowly, or walk slowly?
By Mr. Griffith:
page

228

I object to that because it is leading, and because
is testifying instead of the witness.

r counsel

By the Court:
Go ahead.
By Mr. Griffith:
Exception.

Q. I 8
the place?

Would he advance slowly towards the face of

By Mr. Griffith:
Same objection and exception.
A. Yes, sir.
By Mr. Griffith:
I move to the .court to strike out each and every answer to

Raven Red Ash Coal Co. vs. Bessie Griffith, Adm'trx

181

Creed P. Kelly
the questions I have objected to as to the examination of Mr.
Fleming.
By the Court:
Overruled.
By Mr. Griffith:
Exception.

·
RE-CROSS EXAMINATION

By Mr. Griffith:
X. I When did you give Mr. Fleming this examination?
A. Well, it was in the spring of I 941. I don't remember
which examination Mr. Fleming took. I have his record at the
office, but I didn't bring it along.
X. 2 When was the first one you gave, the first examination?
A. It seems to me like it was in April, 1941.
page 229 ~ X. 3 April, 1941-that was more than thirty
days after the accident happened, wasn't it?
A. It was a year and thirty days after.
X. 4 Now do you know anything about Fleming~ s
qualifications a year and thirty days before he took that exam-ination as to reading a safety lamp?
A. No, sir, I don't, not as to reading a safety lamp.
X. 5 You had never given him any examination of any
shape or form a year and a month before your first examination?
A. No, sir, the law didn't require it up until 'then.
X. 6 You don't know what his qualifications were
along that line of reading a lamp a year and a month before you
gave him the examination, do you?
A. Not as far as handling a safety lamp I do not.
Witness stood aside.
(Note:

At 1 1 : 5 o A. M. a recess was taken until

r :oo P. M. for lunch.)
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AFTERNOON SESSION

Court met at one o' do.ck P. M. at the conclusion of the
noon recess, at which time the following further proceedings
were had:
W. C. HOOKER the next witness, called by and on behalf
of the Defendant, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Gillespie:

Q.
A.

1
You are W. C. Hooker?
Yes, sir.
Q. 2 Where do you live, Mr. Hooker?
A. Richlands.
Q. 3 What is your occupation?
A. Track man.
Q. 4 What company do you work for?
A. Raven Red Ash Coal Company.
Q. 5 Were you working for the Raven Red Ash Coal
Company on March 1, 1940, when Douglas Griffith was killed?
A. Yes, sir.
Q. 6 What was your position with the company at
that time?
A. Assistant foreman, section foreman.
page 2 3 1 ~ Q. 7 Did you as foreman have charge and
supervision of that section of the mine in which
room 21 was situated?
A. Yes, sir.
Q. 8 That was the working place of Douglas Griffith
at that time?
A. Yes, sir, 21.
Q. 9 And on March 1, 1 940, did you see Douglas Griffith on that morning before he was killed?
A. Not as I remember of.
Q. 1 o Did you on that morning order him or give him

Raven Red Ash Coal Co. vs. Bessie Griffith, Adm'trx

I 83

Scott Litton .
any direction to leave his working place in room 21 and go to
any other place in the mine?
A. No, sir.
Q. 1 1 Did anybody else have authority at that time in
that section of the mine except you to direct the loaders in that
section?
A. No, sir.
No cross examination.
Witness stood aside.
~

SCOTT LITTON the next witness, called by
and on behalf of the Defendant, being first duly
sworn, was examined and testified as follows:
page

2

32

DIRECT EXAMINATION
By Mr. Crockett:
r Where do you live, Mr. Litton?
I live at Lebanon, Virginia.
2
Have you lived here for some time?
A. Since 193 2 I believe.
Q. 3 What business are you in?
A. Operate a coal mine.
Q. 4 What experience have you had in the coal business in southwest Virginia?
A. Well, I have had engineering experience, laboratory
experience analyzing coal and mine air and mine gases; I have
been general foreman, superintendent, owner and operator of
coal mines since 1908. That is I started in the mines at thiat
time.
Q. 5 Do you own two mines at the present time?
A. Yes.
Q. 6 Has your experience been entirely in southwest
Virginia or has it been in West Virginit too?
A. No, I have been in West Virginia and I hold
page 233 ~ a mine foreman's certificate issued by the West
Virginia Department of Mines.
Q. 7 Do you know the coal operators in
Southwest Virginia?
Q.
A.
Q.
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A. Yes, I think I do.
Q. 8 Do you know the Mr. Tom Brown that sits over
there?
A. Yes, sir.
Q. 9 How long have you known Mr. Brown?
A. I believe since 191 1 or r 9 1 2. I think it was then I
was first acquainted with Mr. Brown.
Q. r o Do you know his reputation among the .coal operators in sounthwest Virginia as to being an expert in the
mining of coal and running of coal operations, and in the direction of the mining of coal, and of the operation of mines?
By Mr. Griffith:
That is objected to as irrelevant, immaterial and inadmissible, and not proper at all. The question is not his general
reputation in the community, but he is asking him for his reputation among coal operators in this section and that would be
no criterion at all.
By Mr. Crockett:
I don't think he anticipates what the next question will be
or he would not make that objection.
page 234 ~ By the Court:
Let him answer.
By

Mr. Griffith:
Exception.

Q. r I Do you know that? Do you know his general
reputation?
A. Yes.
Q. r 2 Does he have the reputation of being an expert
in the management of mines and the running of mines, and the
direction of them,' and of other things .connected with the running of mines?
By Mr. Griffith:
That is objected and excepted to.
A.

I don't believe he has that reputation. I consider Mr.
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Brown a good practical coal mining man, but I wouldn't say he
was an expert.
CROSS EXAMINATION
By Mr. Griffith:
X. 1 You do regard him as a practical experienced .coal
miner in the operation of a mine, is that right?
A. I would say Mr. Brown was fairly well qualified for
the supervision of a mine, or a part of a mine.
X. 2 Don't you know he was superintendent of the
Shaft Mine in this ·county until that mine clsoed?
A. I think from time to time for several years
page 2 3 5 ~ in this Virginia field Mr. Brown has been foreman and general mine foreman at various and different times.
X. 3 Isn't it a fact that you have got Mr. Brown to
go an inspection for you one time?
A. I believe I did.
X. 4 You regarded him as experienced enough for that
purpose?
A. In that particular case I did.
X. 5 What particular type or class of experience did
that call for?
A. That called for the measuring and ascertaining of
thicknesses of coal, and so forth.
X. 6 Was that in anticipation of buying?
A. No, sir.
X. 7 What did it have reference to, just in determiningA. The thickness, working conditions, and so forth, inside this particular piece of property.
X. 8 You did regard him as experienced in making an
inspection as to working conditions?
A. I .considered him experienced in the latitude in which
I have outlined in my testimony.
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~

RE-DIRECT EXAMINATION

By Mr. Crockett:
Q. 1 But you don't regard him as an expert?
By Mr. Griffith:
I object to that. It is re-hashing and argumentative, and
he is leading his own witness, and putting the answer in the
witness' mouth.
By the Court:
Go ahead.
By Mr. Griffith:
Exception.
A. I have already answered that question.
By the Court:
Is there anything further you want to say on his qualifications?
By the Witness:
I have nothing more to say in that respect.
Witness stood aside.
page 23 7

r J. P. HORNE the next witness, called by and on

behalf of the Defendant, being first duly sworn.
was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Crockett:

Q. r You are Mr. J.P. Horne?
A. Yes, sir.
Q. 2 Where do you live, Mr. Home?
A. I live at Tazewell, Virginia.
Q. 3 What position do you hold with the Raven Red
Ash Coal Company?
A. I am general superintendent.
Q. 4 As general superintendent what are your authorities and your duties?
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A. I have .complete charge of the mines and operation of
the Raven Red Ash Coal Company as to .the _production of
coal, methods of working the mines, direction of the foremen,
and so forth.
Q. 5 How long have you been with that company?
A. A little over eight years.
Q. 6 The home office of that company is in Tazewell
Cou~ ty, I believe? ·
A. The home office is in Beckley, West Virginia.
Q. 7 I mean the workings, the shops, and the
page 238 r office of the company, not the home office.
A. Yes, sir, they are in Tazewell County.
Q. 8 And the company has its mines and ·operations extending into Russell County?
·
A. That is right.
Q. 9 Mr. Home, I hand you this map which has been
int.roduced in evidence in this case. I believe you have stated
that this map correctly represents that part of the No. 4 Mine
of the Raven Red Ash Coal Company as it was at the time of
the death of Douglas Griffith__:_! mean that part of the mine in
that immediate vicinity of where his body was found. Is that
correct?
A. That is correct.
Q. Io Now on that map I find the word "machine", and
opposite to it a little square. What does that reptesent, that
square?
A. That represents the position of the mining machine
at the time Douglas Griffith was killed.
Q. 1 1 How long after the death of Douglas Griffith was
it until you went into the mine?
A. Approximately an hour er an hour and a half.
X. 1 2 The machine was in that position when
page 2 3 9 ~ you got in there?
A. At that time, the day of his death, I didn't go
to where the machine was, but everything, all operations in
the mine, stopped. The men all went out. The next day I
visited the entire vicinity and the machine was in that position
there, which is bound to have been the position it was in the day
before because no one had moved it.
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By Mr. Griffith:
I object to the last part of the answer.
lative and argument, and isn't proper.

It is purely specu-

By the Court:
Sustained.

Q. 1 3 You say the men stopped work at the time of the
explosion, or at the time of the death of Douglas Griffith. Did
they work in that mine any more that day?
A. No, sir.
Q. 14 The next day this machine, the cutting machine
was in that position?
A. That is correct.
Q. 15 Now in what room, the number of the room, was
that machine situated?
A. It was in room No. 21 off of 9th left heading.
Q. 1 6 To the north of that room 2 I there is another
room. What was that called?
A. That was .called 1 oth left air course.
page 240 r Q. I 7 Now as between No. IO and No. 2 I I
find on this map various blocks, or spaces enclosed
with black marks. What do those spaces represent?
A. They are blocks of coal that have been left.
Q. 18 They are what is known as pillars?
A. Yes, sir.
Q. 1 9 Then these places within these blocks were all
pillars of coal?
A. Yes, sir .
. Q. 20 A short distance from the machine there is an
opening there. What was that opening-an opening in one of
those blocks?
A. That is what is known as a break-through from one
room to the next.
Q. 21 That point there was a break-through, is that
right?
A. That is correct.
Q. 22 And the blocks of .coal here on each side are the
pillars of coal extending out?
A. That is correct.
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Q. 2 3 Then along on the north side of air course No.
Io we find some long block spaces on this map surrounded by
lines, what are·those?·
page 241 ~ A. They also are· pilla,rs of coal.
Q. 24 They are blocks of solid coal?
A. Yes, sir.
Q:. 25 Between them there: are some·openings. W.hat do
you call them, break-throughs?
A. That is right, break-throughs.
Q. 26 And they extend from one room to another?
A. That is:right.
Q. 27 Now as between- the pillars on· the north, side of,
air course No. 1 o I find a mark, a bla.ck mark between each of
thot:e pillars. What do those black marks represent?
A. They represent brattices· put up to direct the flow of
the air course.
Q. 28 Were those brattices in there priori to the. death
of Douglas Griffith?
A. They were.
Q; 29 I wish you would· point out to the jury the course
of the air·as·it flowed into that mine.
A. The direction or: flow. of .the air current. is. indicated
by arrows on this map. The air came in in this direction~ went
up this room, went through the cross-cut, and ha.ck down this
way through the last opening or cross-cut which
page 242 ~ was there, and across- there through· the cross-cut,
across to the next one there, and dow.n. here, and
up in that cross-;cut and back out this air course. (Indicating
on map.)
Q. 3 o Why did that air .circulate in. that· way? What
forced.it or compelled.it?
A. It circulated in that direction because of the doors1 represented by this mark, and. the brattices heretofore referred to,
which are put inr for: the purpose of dire-cting the flow of air.
Q. 3,1 Why did:the air·flow at·a11'?
A. Because there is a fan outside .creating the pressure· to
force it in the: mine.
X. 3·2 The air is driven: through the· mine by a· fan?
Ii::. Yes, sir~
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By Mr. Griffith:
I object to Mr. Crockett testifying.
directing the witness what to say.

That is leading a·nd

By Mr. Crockett:
And you are making a thousand inconsequential objections. I beg the Court's pardon for saying that.
By Mr. Griffith:
That is certainly answering it himself. I except to him
testifying, and except to the court's ruling against me.
page 24 3

X. 3 3 You say there was a fan outside?
A. Yes, sir. I would like to elaborate on that a
little bit, and show the jury~

By Mr. Griffith:
I object to his elaboration. I want an opportunity to object to the questions when he asks them. I don't want to turn
this man loose to talk without an opportunity to obje.ct.
X. 3 4 Mr. Horne, will you go ahead and explain this
map to the jury?
By Mr. Crockett:
Is there any objection to that?
By Mr. Griffith:

No.
X. 3 5 All right, go ahead.
A. The air has reached this point here. To direct the
air in this place here we erect a stop, which is indicated here.
If it wasn't stopped the air would take the line of least resistance
to the outside. Placing that stop there it makes the air go
past that. We put a door across there and a brattice there, and
that forces the air in that direction. To keep it from going
through this break-through we put a brattice up, and likewise
one there, and that makes the air go to that point, which is the
only opening it has got to get out, and that, throughout the
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entire mine, is the way you direct the air current.
page 244 r (Witness indicates on map.)
·
Q. 3 6 Is .that the usual method in which air is
put through the mines in this section?
A. It is.
Q. 3 7 Is that the approved method?
A. It is approved by the Bureau of Mines and also by the
State Department of Mines.
Q. 38 Had that mine been examined by the State Mining
Department?
By Mr. Griffith:
I believe that is a little bit leading and suggestive, isn't it?
By Mr. Crockett:
I asked him if that mine had been examined by the State
Department of Mines.
By the Court:
Go ahead.
By Mr. Griffith:
Exception.
A. It was examined periodically by the State Department
of Mines, pe.rhaps once every three months and sometimes oftener.
Q. 3 9 Mr. Horne, you have stated that the day after the
accident the machine, the cutting machine, was in that position.
I wish you would tell the jury, point out to the jury the point
where the body of Douglas Griffith was found after the explosion.
A. The body was found at the point indicated on
page 245 ~ the map by the black mark with the notation
"Body found here." That point being in No. Io
left air course, about seventy feet from the face of his working
place, and sixty feet from the face of tenth left air course. That
map is on a scale of one inch on the map indicates twenty feet
in the mine.
Q. 40 I am sorry I didn't get your answer. How far
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was the body found from the point opposite the end of his
working place?
A. ·Three and a half inches on the map, which would be
seventy feet.
Q. 41 How far was that body found from the first
break-through on the north of No. 1 o left air course? I mean
at· the point there? (Indicating on map.)
A. That would be approximately the same distance,
sixty-five to seventy feet.
Q. 42 Is it correct that the air ci.rculated through this
break-through and within a point about seventy feet from
where the body was found?
A. It did. The ventilation of the mine was on one .circuit of air, and all the air that was going in the mine, except
what you would have leaking back behind through the breakthroughs, a small amount of leakage, was going
page 246 ~ through that break-through mentioned.
Q. 43 Mr. Horne, where were you when you
learned of the explosion?
A. I was on my way to work, and when I went through
the little town of Raven, which is a quarter of a mile from the
office, the dpeuty sheriff there stopped me and asked me if I
knew there had been an explosion in the mine. That is the
first I heard ·of it.
Q. 44 I want to go back and ask you another question.
The part of air course No. r o left in which the body was found,
was that being worked at the time of this explosion?
A. No. sir, it was not.
Q. 45 Were there any workmen in there?
A. No, sir.
Q. 46 How long had is been since it was worked?
A. Approximately three weeks.
Q. 4 7 Mr. Horne, you were there when the body of
Douglas Griffith was found, is that correct?
A. That.
Q. 48 In what part of that mine was he found?
A. His body was found in 1 oth left air course off of 9th
left heading.
Q. 49 Was it found in one of the working parts
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page 247 ~ of that mine, or in a· par,t that was not being
worked?
A. lt was found in· a, part that was not· being worked.
Q. 5 o Did Douglas Griffith have any business or any
duty·in that-part of the mine in which his body was found?
A. No, sir ,he did not.
Q. 51· D0 you know why he·went there?
A. No, sir, I don't have the least idea.
Q~ 5 2 Is it correct that he had been assigned to work in
room 21 in which the machine had been cutting?
A. Yes, he had been assigned to work in room 2 1 where
the machine was- cutting .
Q. 5 3 How far from the machine is the. brea*-through
betw.een) room-21· and air course 1,0· left:?
A. Approximately thirty-seven or eight feet.
Q. 54 Was there any way that Douglas Griffith could
have got from Rcom 2 1 to air course Io left where his body was
found e-x,cept to go· through one· of these break-throughs?
A. That is· the only·way he could have got there~
Q: 55 Do· you: recall who were the· first men· that got to
the. body of Dcmglas·Griffith:?
A. When I arrived in-. the v.icinity.· of the· place where the
explosion occurred. Mr. Fleming, the mine foreman and several
ether men were already at work in restoring the
page 2t418, ~ ventilatiom in'. that section. At the time they got
within sight of his body I was present, also Mr.
Fleming, Mr. Burdine, Roby and Lucian Smith, and perhaps
one o.r two others that I don't recall now-and Mr. Elgin.
Q. 5 6 Did you go to the body?
A. I didn't go to the body but I saw where the. body w:as
Iying. His lamp was still burning. I got within a few feet of
him.
Q. 5 7 You got within a few feet of the body?
A. Yes, sir.
Q. 58 How was it lying? Do you recall?
A. I. don't remember exactly. Of. course he was flat,
stretched' out, as I rememb.er, rather on his back.
Q. 5,9.. What. condition was his clothing in, as to whether
or not his trousers were open in front, or whether his clothing
was down.
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A. I didn't get close enough to his body to tell that until
after they brought him outside of the mine, and then I made an
inspection and his clothing was buttoned up and in proper order
at that time.
Q. 60 Do you know whether or not his hands and face
were burned?
A. Yes, sir. his hands and face were burned
page 249 ~ pretty badly.
Q. 6 1 Did you observe anything lying close to
his body?
A. Not personally, no, sir.
Q. 62 You didn't see anything close there?
A. No, sir.
Q. 63 Did Mr. Elgin give you a can with some cigarettes
in it later?
By Mr. Griffith:
That is obje.cted to. It seeks to introduce hearsay and selfserving evidence about matters which this witness couldn't possibly know anything about, as to where they came from, without taking the word of someone els·e. It is certainly not pertinent on any issue involved in this case.
By the Court:
The question was did Mr. Elgin give him a can of cigarettes?
By Mr. Griffith:
Yes, sir.
By the Court:
He can answer that.
By Mr. Griffith:
Exception.
A. As I reca·n Mr. Elgin gave me some kind of a can, I
don't remember what kind it was, that had about twenty homemade cigarettes in it, and a box of matches, and
page 25 o ~ said-
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By Mr. Griffith:
We obje.ct to that.
By the Court:
Don't tell what he said.

Q. 64 What became of that can and those cigarettes?
A.

I kept them in the office for probably a year.

Q. 65

Do you know where they are now?
No, sir, they have been disposed of.
Q. 6 6 Do you know who disposed of them?
A. No, sir, I don't.
Q. 67 They were carried out of the office?
A. Yes, sir.
Q. 68 Did you make any inspection of that part of the
mine around where the body of Mr. Griffith was found?
A. I did.
Q. 69 From that inspection could you form a judgment
as to where the inception of the explosion was?
A. Yes, sir.
A.

By Mr. Griffith:

If your Honor please, that is objected to as calling for a
mere conclusion of the witness, and speculation. He is not
shown to be qualified in that field.
By the Court:
Overrule the objection.
By Mr. Griffith:
Exception.

Q. 70 You formed a conclusion.

What was

page 25 1 ~ that conclusion?
By Mr. Griffith:
Same objection and exception.
A. On the day after Mr. Griffith's death, Mr. McGuire
of the U. S. Bureau of Mines, Mr. Kelly, Chief of the Department of Mines of the State of Virginia, Mr. Elgin, State Mine
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Inspector, Mr. Fleming, General mine foreman, and myself
went to the point of the injury or death, and made a very detailed examination of all the places nearby including the place
where the explosion started, and found, and we concurred in
the opinionBy Mr. Griffith:
We object to what anybody else found.
By the Court:
Just you.r own opinion, not the opinion of others.
By the Witness:
(Continuing.) I found that in my best judgmen the explosion had occurred and had its inception or started in No.
1 o left air course at approximately the point where the body
was found.
Q. 71 Now tell the jury on what you based that conclusion.
By Mr. Griffith:
page

2

52

~

That is objected to as asking for mere argument.
and for reasons assigned to the other question.

By the Court:
Go ahead.
By Mr. Griffith:
Exception.
A. I have had a good deal of experience in exammmg
mines after they were blown up, in at least five different mines,
or in mines in which explosions have occurred. That experience, with what you could actually observe there, showed me
that explosion had occurred, or had started at the point near the
body, where the body was found. That conclusion was arrived at by the fact that in the immediate vicinity of the body,
for fifty or seventy-five feet around, there was more evidence
of heat and flame than anywhere else. There were small particles of coke deposited on the rib of the coal and on the timbers.
Some of the timbers were leaning in the direction away from the
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face of the coal, which showed the explosion had traveled in
that direction and leaned them over. As you got away from
the area seventy-five or eighty feet from where the body was
found, there was no further evidence of flame or coking of
the coal, and that was con.elusive proof that the explosion had
originated in that vicinity, and as you got a little farther away
there was no evidence of the explosion at all.
Q. 72 Was the condition of the body of Mr.
page 2 5 3 ~ Griffith, that is the fact that it was burned, was
that any evidence of the fact of where the explosion had started?
By Mr. Griffith:
That is objected to as leading and suggestive and putting
the answer in the mouth of the witness.
By the Court:
Overruled.
By Mr. Griffith:
. Exception.
A. The fact his body was burned shows he was in
the immediate vicinity of the point where the explosion occurred because just a few, comparatively few, feet away from there
there was no evidence of flame, especially after you got I oo feet
away from his body.
Q. 73 Was anybody else in the mine burned in that explosion?
'
A. No, sir.
Q. 7 4 Did you examine room No. 2 r where the cutting
machine was situated?
A. I did the day after the explosion.
Q. 75 Tell the jury whether or not there was any evidence of flame or burning in that room, or of fire?
A. I was unable to find any evidence of flame on the
ribs, or on the splinters of the tim hers, or on the cable of the
mining machine, or anywhere in that room.
page 254 ~ Q. 76 If the inception of that explosion had
been in that room would there have been eviden.cc
of burning and of flame in and around the cutting machine?
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By Mr. Griffith:
Objected to for the same reason, and note an exception to
the court's ruling.
A. If the explosion had started or originated from the
mining machine by reason of it throwing off sparks and igniting
gas, there wouldn't have been any way in the world to keep the
machine man and his helper from getting at least badly burned
and probably killed.
Q. 77 Is there any rule or reason you know of why a
man should leave his working place in order to urinate?
A. No, sir, when they urinate they always do it in their
working place, almost without moving.
Q. 78 That is right on the floor?
A. Yes, sir.
Q. 79 There is no rule in the mine with reference to
that?
A. No, sir.
Q. 80 Was there any rule about a man leaving his working place when the cutting machine was working in the place?
A. Yes, sir, there was.
page 255
Q. 81 What was that, Mr. Home?
A. There was a rule that was strictly enforced
that no man shGuld leave his working place and go off and visit
other men who were at work, ot to go off in an abandoned part
of the mine, or a place that was not working, unless he first got
permission frcm his foreman, o.r had instructions from his
foreman to go. We had penalized some men for going out of
their working place by laying them off for a week and in one or
two cases we discharged men for continuing to do it. The only
exception to this rule was, and it is not an exception, when the
machine came in a man's place to cut his coal or the drill came in
to drill his rock, he must withdraw, not from the room, but
from the face of the coal, out of the way so he wouldn't be injured.
Q. 82 That was the only exception?
A. Yes, sir.

r
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CROSS EXAMINATION

By Mr. Griffith:
X. 1 Mr. Horne, did you detect that there was both a ·
gas explosion and a dust explosion in that mine?
A. Yes, sir, that was the conclusion I reached.
X. 2 Was there any way whereby you could
page 256 ~ determine where the gas explosion originated and
where the dust explosion originated?
A. Without a doubt the gas explosion occurred first,
although they were both practically simultaneous. Gas is very
easily ignited; coal dust is very hard to ignite.
X. 3 New when there is just a gas explosion, that
doe~n't .char the walls, at ~IL does it? It takes the coal dust explcsion to coke the walls. lsn' t that right?
A. It depends on how much of a gas explosion you have
entirely. If y::u have a very large quantity that might create
flame enough to char the rib of the coal.
X. 4 But didn't your inspection there show the gas
explosion was not of sufficient quantity to char the coal? lsn' t
tbat true?
A. No, sir, I don't think I testified that.
X. 5 I am asking y::u if it isn't true. I didn't say you
testified that at all, but isn't that a fact?
A. Near where the body was found the rib of the coal
was charred considerably-had little coke deposits on it.
X. 6 Isn't that evidence of that fact that there was a
durt explosion?
A. No, sir, not there. There might have been
page 2 5 7 ~ heat enough from the gas burning there t6 wke
that coal.
X. 7 There could have been?
A. Yes, sir.
X. 8 What is the difference in effect in a gas explosion
and a dust explosion? How do they affect the inside of the mine
and the people? Give us that for the benefit of this record.
A. Will you repeat that?
NOTE:

X.

8 was read to the witness.
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A. They both have the same effect. If they are violent
enough they tear down the doors and blow out the stoppings,
and they kill anybody within the area of the violence.
X. 9 Is there no way whereby you can tell whether an
explosion was a gas explosion or a dust explosion? How do
you do that, to determine which one caused the injury?
A. If you find timbers standing in the entryways, rooms
or air courses after the explosion that have little particles of
coke on them they are undoubtedly caused by little particles of
coal suspended in the air, the gas fire burning them and being
blown against the timbers.
X. r o If I understand you correctly, for a distance of
r oo feet from where the body was found you did find this coke
on the timbers, is that right?
A. That is correct.
page 258 r X. I I Is that the only means whereby you can
determine whether the explosion was a gas explosion or a dust explosion?
A. That was the method I used in arriving at it.
X. I 2 Is there any other means?
A. That is all I know of.
X. 1 3 If there was a gas explosion though of sufficient
force to create a dust explosion, would there be any evidence
left to distinguish where that gas explosion originated or not?
A. I don't believe I quite get you.
NOTE:

X.

13

was read to the witness.

A. I would say that the point at which the timbers and
the ribs of the coal sho·wed the most heat would indicate that
was where the burning of the gas took place.
X. I 4 It would not take a great quantity of gas in explosion to create a dust explosion, would it?
A. No, sir.
X. 1 5 What forms the gas explosion is the disturbance
in the movement of this coal dust, isn't it?
A. No, si.r.
X. 1 6 What creates the dust explosion?
page 2 5 9 r A. y OU said a gas explosion, Mr. Griffith.
X. 1 7 Well, I meant dust explosion. What

Raven Red Ash Coal Co. vs. Bessie Griffith, Adm'trx

201

J.P. Home

creates the dust explosion is the disturbance of that dust and
sufficient beat or spark to put it off, isn't that right?
A. What creates a dust explosion is movement or violence of some kind that stirs up the coal dust and gets it in suspension in the air, floating in the air, and when you get enough
flame or heat in the dust to set it off that causes the dust explosion.
X. 1 8 Any disturbance in a mine which stris up the
dust. Then either heat or flame will create a dust explosion,
isn't that right?
A. If your dust is in sufficient quantity in the air, and if
your heat or flame is of sufficient hotness, it will create a dust
explosion.
X. 1 9 How hot do you have to have it to .create this dust
explosion?
A. Probably around twelve to fifteen hundred degrees
temperature.
X. 20 It has to be around twelve er fifteen hundred degrees tern pera ture?
A. Probably something like that.
X. 2 I Is a dust explosion ignited by flame, or
page 260 ~ just by the heat?
A. No, a dust explosion can only be started by
flame.
X. 22 By a flame?
A. Yes, sir.
X. 23 Do you have to have this fifteen hundred degrees
heat for a flame to start a dust explosion?
A. That depends en ti rely on the amount of dust in the
air, and whether or not there is any gas mixed with the airit depends on a lot of things.
X. 24 Without gas being mixed with the dust just a
flame, the ordinary flame of a match, would that put the dust
off?
A. Not very likely.
X. 25 In other words any ordinary flame will put off
gas-any ordinary flame will put off that methane gas?
A. Yes, sir.
X. 26 Then in order to have a dust explosion it would
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be necessary to have some disturbance of some kind to mix this
air full of the dust, is that right?
A. Maybe I can help you a little on that.
X. 27 That is what I want you to do.
A. When you have a small pocket of gas that is
page 261 ~ ignited somewhere in the mine, that forces the air
out rather violently, and that stirs up the dust if
there is any in the immediate vicinity, and then the flame that
started it remains from the gas explosion and ignites the dust.
X. 28 The gas explcsion, that blows the dust away
from it, doesn't it?
A. It stirs it up.
X. 29 Doesn't the explosion follow the least resistance
and spread out, a gas explosion or dust explosion either one?
A. Ne. If, for instance, this room was filled with coal
dust and you had a gas explosion somewhere in the room it
would blow the dust in all directions and there would stilT be
dust around where the fire from the gas is, and the same way in
a coal mine.
X. 30 In a dust explosion, wherever the greatest quantity of tbe explosive dust was, wouldn't that affect the mine or
the locality more at that point than at any other place?
A. Not necessarily. It depends on whether or not you.r
explosive material is confined. For instance, in shooting a shot
gun. you take a small amount of powder and put it in a shell.
and place it in the barrel of the gun, and because it is confined
it gives a violent explosion which propels the shot.
page 262 ~ But if you put the same amount of powder on the
table it just gives a big puff and hardly makes any
noise. The same thing is true ',in a mine. If it is confined it
would be very violent, and if it has room to spread out into other
workings its violence will diminish.
X. 3 r If I understand you, this is the fartherest point
in left air course No. Io that the air passed down at the time
of this accident. Is that correct?
A. That is right.
X. 3 2 Put your ruler on this point right here and scale
it to this point right here. (Indicating on map.)
A. Tc the face?
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X. 3 3

Yes, sir, across this corner here-turn it over this

way.
By Mr. Crockett:
Say where the points are for the record?
By Mr. Griffith:
I am going to in just a minute.
A. Six and a half inches.
X. 3 5 Six and a half inches is the scale distance from
the fartberest point in left air course No. 1 o to the face of
the coal, is it not? That is right, isn't it?
A. Ne, sir. that question is not right. It doesn't
page 263 ~ make sense.
NOTE:

X. 35 was read to the witness.

X. 3 6 Six and a half inches is the distance from the
fartherest ocint of ycur air in left air course No. 1 o, from that
point to the face of the coal in left air course No. 1 o.
A. That is approximately 130 feet.
X. 3 7 If I understand you correctly in driving left air
course No. 1 o there was no provision made for the circulation
of moving air to dilute gases in that area. Is that right?
A. Up tc the time of this explosion or accident this mine
was cperated entirely as a non-gaseous mine. We had never
fc.und any gas in it by any means of detection we had attempted. When this place was being driven up, this left air
course No. 1 o, it was driven up with a duck-bill loading
machine as we call it, and it was ventilated by means of a blower fan through a twelve inch tube, which complied exactly with
the mining law. After the place was driven up we then started
No. 2 1 ream. This place had already started, and we were
cutting break-througbs successively on the left and right into
that place, which kept it ventilated up to the pcint of the breakthrough, and there was no necessity for ventilating
page 264 ~ the rest of it because no one was working there.
But about a week before the explosion I asked Mr.
Fleming to go in there with a safety lamp to see if there had any

Supreme Court of Appeals of Virginia

204

J.P. Horne
gas accumulated a1nd he reported to me that he did and he
found none.
By Mr. Griffith:
Motion is made to strike out the answer because it is not in
response to the question, and dcesn' t even border on answering
the question; I move the court to strike it out as irrelevant, immaterial, improper, and inadmissible and not in response to my
question, and ask that the question be read to the witness that he
may answer it.
By Mr. Crockett:
We think the witness answered the question, but we think
opposing counsel didn't like the answe.r and that it what is the
matter with it.
By the Court:
Overrule the motion to strike.
By Mr. Griffith:
Exception. Read the question again and see if that answers
it.
NOTE:

X. 3 7 was read to the witness.

By the Witness:
I make the same answer as before, and add to that there was
provision made while the place was being worked for the ventilation of the entire working place.
page 265

~

X. 38 You didn't understand my question to
mean whether or not there was any provision provided for the continuation of air there during the time you
weren't working there, did you?
A. I didn't read that way.
X. 39 Well, that is what I am asking you. Whenever
you stopped working the mine thirty days, three weeks to
thirty days before the explosion, was there any provision for
the ventilation of the face of that coal up in left air course No.
r o over that 1 20 or 125 feet there?
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A. We didn't stop working the mine thirty days before
the explosion.
X. 40 Well, when you did stop working in left air
course No. Io was any provision made for the continuation of
the circulation of air up in this dead heading?
A. No, sir, no provision was made because we didn't
deem it necessary.
X. 4 1 How long bad that been left in that condition?
How long had that been left with no provision for the circulation of air in, it?
A. Probably about two or three weeks.
X. 42 Now on this map, what is this point right here?
You can see it better than I can.
page 266 }- A. This is an entry opening up through here,
and it stopped at that point known as 9th left
heading.
X. 43 How fa_r is that 9th left heading from Douglas
Griffith's working place? Scale that.
A. By the direct route, or as you would have to travel
to get to the working place?
X. 44 Scale it direct first and then we will take it the
other way.
A. Around six and a half inshes---130 feet-but that is
going through solid coal, you understand, to get there.
X. 45 Aren't there break-throughs all the way from that
point into Douglas Griffith's working place? Isn't there one,
and there one, and there one? Aren't there direct breakthroughs all the way to this point? (Indicating on map.)
A. There are break-throughs at more or less regular intervals.
X. 46 I will ask you if it isn't a fact in that place that
there was a dead heading with no provision for the ventilaticn? Is that right? (Indicating.)
A. That point measures three and a half inches, which
would be seventy feet past this last break-through, which is
entirely within the mining law even in gaseous mines.
X. 4 7 Any way, there was seventy feet at anpage 267 ~ other point where you had no provision for ven·tilation. Is that right?
A. What point is that?
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X. 48 The one I was just talking about?
A. Yes, sir. That is common mining practice. Every
mine does that, Mr. Griffith, whether gaseous or whether it is
not gaseous.
X. 49 Now on this map you have filed here, near the
most northern point, there appears to he kind of a curved line
extending out to the west. . What does that represent?
A. That represents a place in that room or in the air
course where the coal was taken out wider than it happened to
be at a point south of that. In other words, these lines, this
area enclosed within this line, represents coal that has been re-·
moved.
X. 5 o Then room 2 I, the course it was going, it was
beading into that place where it had been widened out? By
extending room 21 on the way it was being driven it would run
intc that part that had been mined out, wouldn't it?
A. The right-hand corner of room No. 21 when it reached this point would have cut into I oth left air course.
X. 5 1 Scale that distance from the face of tne
page 2 6 8 ~ coal in room 2 1 and tell us how far this room had
to be driven until it would run into the mined out
area?
A. About four and a quarter inches, which would be
eighty-five feet.
X. 5 2 Now is that map accurate as to the thickness of
that coal through?
A. Approximately correct, yes, sir. As nearly correct as
any mine map can be made.
X. 5 3 Scale the distance between room 2 1 at the face of
the coal and left air course N. 1 o, and tell us how much is the
distance of the coal, the thickness of that block of coal.
A. Do you mean between 2 r and 1 oth left air course?
X. 54 Yes, up near the face of the coal.
A. Well, that is about five feet.
X. 5 5 You made the measurement back here some fifteen or twenty feet back didn't you?
A. Yes, sir, because the offset right near the face as indicated by my ruler was a break-:through being cut over into
tenth left air course.
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X. 5 6 You haven't put on this map anything to show
that there was a hole cut through in there under that point
have you?
page 269
A. I don't know of any way to indicate that on
the map. The only thing that had been cut
through there was an undercut by the mining machine only
about three and a half inches high, and the coal was still standing above that up t'o the roof.
X. 5 7 It was Douglas Griffith's duty to bore a hole in
that coal and shoot it down, wasn't it?
A. It was.
X. 5 8 Was there any way for him to tell on this side
when he was in room 21 after that had been cut, whether or
not that hole went all the way through to the other side?
A. Yes, sir, he could tell without any doubt at all whether it had been .cut.
X. 5 9 He would have to have something long enough to
stick through there?
A. Yes, sir. ·
X. 60 He would have to have something as much as six
feet in length?
A. Yes, sir.
X. 61 What did he bave in there that was six feet long?
A. He had· his bug dust shovel. an auger and
page 270 ~ tamping bar, and besides that he could tell by the
small current of air coming through there that it
had broken through.
X. 6 2 Would there be air coming through there?
A. Yes, sir, there would be air coming through.
X. 63 He could tell that any time he would go there by
air coming through? He could tell that?
A. That is right.
X. 64 Now from your experience as a mine superintendent, at this point where your air comes through in left air
course No. 1 o, didn't that air move directly down to the first
break-through in room 21?
A. More or less directly. Mr. Griffith, in a mine the air
doesn't travel like it would be in a pipe exactly. Your air
comes through here and spreads on out,; instead of coming on a

r
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straight and narrow line down here it would spread out in
that form. (Illustrating.)
X. 6 5 It comes down in a curve kind of like the wind
blowing?
A. That is right, but you would have ~.Qving air alorig
over here and also have it over here, and in the center of this
place. (Indicating on map.)
X. 66 Now measure or scale from· the first breakthrough in room 2 1 where the air comes in 2 r, scale from that
point to the end of the face of the coal in left air
page 271 ~ course No. 1 o. Put your scale down there and
' see how far that is.
A. That is approximately eight and a half inches.
X. 67 How many feet would that be on that?
A. I 70 feet.
X. 68 There was a distance on that side of r 70 feet
from the last break-through into room 2 r up to the face of the
coal?
A. That is correct.
RE-DIRECT EXAMINATION
By Mr. Crockett:

Q. 1 At the time of that explosion, and prior to that
time, was that mine regarded as a gaseous or non-gaseous
mine?
A. It was regarded as non-gaseous because we had never
found gas in any portion of it even though we had made tests
in several ways to determine if there was any gas there. We
had made tests in working places which Mr. Griffith has re.reffed to as being way ahead of the air with a flame safety
lamp and hadn't been able to find any gas. Two or three weeks
before the explosion I had gone inside with the mine foreman
and had bored holes in the face of some working places, put a
three-quarters inch pipe in the hole and had tamped around
the mouth of the hole with clay so that nothing
page 2 72 ~ could come out of that ~ole-that anything that
came out of that hole would have to come through
the three-quarters inch pipe on the outside, and I had the outside end of the pipe drawn down to a pin-point hole-that
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was for the purpose if any gas at all was generated in the bore
hole to force it out the pin hole under pressure. We did that in
numerous working places and t.ried to take a match and light
the gas if any at the end of the small pipe, and we never did get
it to burn anywhere.
Q. 2 You never found any gas?
A. We never found any at all.
Q. 3 Tell this jury whether prior to this accident you
earnestly endeavored to find or locate any gas, or to find evidence of any gas in that No. 4 Mine?
By Mr. Griffith:
We object to (hat.
By the Court:

Yes, just tell what he did.
Q. 4 Did you do anything else to ascertain whether
there was any gas in that mine?
A. I instructed the mine foreman and the section foreman
and· inquired of them-

By Mr. Griffith:
I object to what he told somebody else to do.
pure hearsay and selfserving matter.
page 273

That is

r By Mr. Crockett:

He can tell what he told them, but not their reply.
By the Court:
He can tell what he instructed 'them to do, but whether
they did it or not I don't know.
By the Witness:
I told the mine foreman and the section foreman if they
heard any gas-in mining coal sometimes you .can hear the gas
in the mine sometimes when it comes out of the roof, or the
floor of the mine, and they told meBy Mr. Griffith:
We object. He said not to tell what they told you.

2IO
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By the Court:
Sustained.

Q. 5 What was the condition of No. 4 mine at and
around the point of this explosion, whether it was a damp or
dry mine?
A. Generally speaking it was damp. If it hadn't been
reasonably damp we would have had an explosion that might
have killed- everybody in the mine. The fact that the explosion
didn't go any farther than it did shows very little dust was involved, and therefore it was relatively damp.
Q. 6 In the approved safety methods used in mines is
rock dust used in damp mines?
page 274 ~ By Mr. Griffith:
I object to what is used in damp mines, or in any
particular mines.
By the Court:
Let him answer. You talked about damp mines.
By Mr. Griffith:
Exceptio_n.
A. Rock dust is a rather expensive thing to use, and it is
only required to be used in mines in which the coal dust is dry
and dusty, it is only recommended to be used in those mines.
Q. 7 It is· not recommended in damp mines?
A. No, sir, not by the State Department of Mines, and
not by myself or other practical mine men that I know of.
Q. 8 Mr. Horne, you have detailed to the jury some of
the tests that were made in that mine by or under your direction and authority to ascertain and find if there was any gas
in it. 1 wish you w.ould tell the jury whether or not those tests
were approved tests.
A. I can only speak for the ones I personally made myself. I go in the mines quite often, and for some time prior to
the explosion I would take my safety lamp, the flame safety
lamp used for that purpose, and examined the face of every
working place I went to, which might be twenty-five or thirty
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places in one day or part of a day, and in none of
page 2 75 ~ them and at no time did I find any explosive gas,
even though I turned the flame down until it
would be a small blue flame, which method you use to detect a
minute amount of gas, even with that method I couldn't detect
any gas at all.
Q. 9 Is that method a method that is approved by the
State Mining Department and by the Federal mine authorities?
A. It is.
By Mr. Griffith:
I don't want to be objecting, but I believe those questions
are telling the witness what he wants him to answer. He says is
tbat the approved method. If that isn't leading I am badly
fooled.
By the Court:
Go ahead.
By Mr. Griffith:
I except to the permission of that kind cf examination.
A. The other tests I made I' have already ref~rred to
sometime ago, the boring of holes and pipes, etc.
Q. 1 o I was particularly referring to that test by boring
holes and putting the pipe in, et<;:, is that an approved test?
A. It is.
Q. 1 1 Is that rather a certain test?
By Mr. Griffith:
page

2

I object to that. If that isn't an argument I am
76 ~ mistaken, and it is leading.

By the Court:
Whether it is reliable or dependable-go ahead.
By Mr. Griffith:
Exception.

Q.

12

Is it a reliable or dependable test?
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By Mr. Griffith:
Same objection and exception.
A. It is about as dependable as any one method of testing, and is one of the few ways we have for testing minute quantities where we don't make a laboratory analysis of the air.
If such a test doesn't show explosive gas in all probabilities you
haven't got any to worry about.
Q. I 3 You have stated, I believe, that in the rib between room 2 1 and air course Io at a point opposite the machine that the cutter bar had cut through the rib of coal between
the two rooms, is that right?
A. Yes, sir.
Q. 14 How wide was that? How wide was the hole or
opening that is cut by the cutter bar of that kind?
A. The thickness of the cut as we refer to it on the maximum would be three and a half to four inches high.
Q. 15 Is there any way that Douglas Griffith, if he had
been in that room and wanted to find whether or not it was
cut through could have easily ascertained it, or
page 277 r could he have ascertained the cutting had been
made through that rib from No. 2 I to No. 1 o?
A. Yes, he could ascertain it very easily .
. Q. 1 6 How could he?
A. In the first place he knew air was coming under the
coal at that point; secondly, by either taking his auger or tamp.ing bar or his bug dust shovel and simply pushing it under
and seeing if it had gone through.
Q. 17 He had all those methods?
A. Yes, sir.
By Mr. Griffith:
I object to that. That certainly is very leading and suggests what he wants him to answer, and I except to the permission of it.

Q. 18 Did Douglas Griffith have any or all of those
methods for ascertaining that?
By Mr. Griffith:
Objected to for the same reasons.
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By the Court:
Go ahead.
By Mr. Griffith:
Exception.
A. He did. If he was a coal digger his standard equipment is a bug dust shovel. auger, and tamping bar, among other
things. They .can't work without them.
page 278 ~ Q. 19 At the time of this accident was there any
work being done in No. 1 o left air course?
A. No, sir. There was a place being driven through into
1 oth left air course near the face of r oth left heading but it had
not gone through.
Q. 20 And there was no work being done in r oth left
air course at that time?

A.

No, sir.

Q. 2 1 If a man had been working in No. 2 I and felf a
call of nature where could he have gone in r oth left air .course
and been within the rules and regulations of the company?
A. I might show that to the jury here. If a man had
been working this place here and have had to answer a call of
nature, the logical place for him to go, the nearest place,· the
quickest place tc. get to with the least trouble, and it is trouble
in a mine where the coal is twenty-eight to thirty inches thick,
to go very far-the closest place fer him to have gone was down
through this break-through and down to this point indicated
by the ruler. The air coming from here to here would not have
passed over it there, and that would be the usual place most any
miner would have gone to answer a call of nature-in fact any
place from there down would have been all right. (Indicating
on map.)
page 279

~

RE-CROSS EXAMINATION

By Mr. Gifrfith:
X. 1 Scale that distance to the point you have just mentioned across to the break-through and then from the breakthrough in the coal, and give us that distance.
A. That is two inches.
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X. 2 It is over two, isn't it two and a half?
A. No, sir. Two and a half puts it over beyond that
stopping-two inches.
By Mr. Crockett:
From where to where? Let him tell where he is measuring. so the record can be made up here.
By the Witneess:
That is from the second break-through between I oth left
heading, tenth left air course, to the last break-through shown
on the map between 2 r room and I oth left heading.
X. 3 That two inches represents how many feet?.
A. Forty feet.
X. 4 Measure from that point up to the face of the
coal. How far is that?
A. Th~t is about one and· three quarters inches-that
would be thirty-five feet.
· X. 5 Didn't you give that distance awhile ago
page 280 r at thirty-seven feet in your testimony?
A. Well, I might. I might measure it again and
get thirty-seven feet nine and three-quarters inches-you can't
get -it that close.
· X. 6 There is no reason for you to give thirty-seven one
time and thirty-five the next?
A. Call it either you want, Mr. Griffith.
X. 7 I am not clear on this, and I just want to ask you
about it. On March r, 1940, didn't the Federal Mine Inspection laws.apply?
A. No, sir.
X. 8 They were subsequent to March 1, 1 940?
A. The only federal inspection law I know of only went
into effect about nine months ago. .
X. 9 Now, Mr. Horne, when did you inspect, give us
the date when you know that you made any gas inspection yourself in this mine before this accident?
A. I would say at intervals of five or six days for probably
as far back as six months before the injury occurred on up to
the time, close to the time the injury occurred.
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X. 1 o You think you made an inspection and investigation for gas in the mine every five or six days befor e this accident happened for some time back?
A. Not exactly that. I would make inspections
page 281 ~ sometimes two or three times a week, and then
maybe I wouldn't go in the mines for the next
week or next two weeks at all, and then maybe I would go in
every day for several days.
X. 1 1 Can you tell the jury you inspected this mine at
all fer three week~ before this accident happened for gas?
A. Yes, sir, I believe I can. I think I made some tests
with bore holes in the coal, and the method I outlined awhile
ago, and I think that was within three weeks.
X. 12 Will you be positive you did?
A. As nearly positive as I can be not having a written
record of it.
X. I 3 Did ycu ever make a test in the face of the coal in
left air course No. 1 o before this a.ccigent occurred?
·
A. Not myself personally, no, sir.
X. I 4 As far as you know then there never was a test
made before this accident happened in the heading or face of
the coal in left air course Ne. 1 o? Was there as far as you know
yourself?
A.. Yes, sir. In operating a mine, Mr. Griffith, you have
to isrne instructions to your foremen all the time and they have
to report to you, and ycu have to take their word for it.
X. 1 5 But my question was whether you knew
page 282 ~ yourself that there ever was one, not what somebody else told you. Can you state on your oath to
that jury if an inspection was made that you know of personally in left air course No. 1 o at the face of that coal?
A. Yes, sir. I have confidence enough in my mine foreman to state to the jury when he tells me he made an inspection
I know it was made.
X. 1 6 In other words you are swearing something was
done on what somebody told you?
A. I would in that case, yes, sir.
X. 17 Is there any other part of your evidence that what
you have testified here is based on what wmebody told you and
you didn't know yourself, any other part of it?
1
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A. I think the record will speak for itself.
X. 1 8 I am asking you. You said you were swearing to
this on what he told you. I am asking you if any other part of
your testimony is based on what somebody told you and what
you didn't see or observe by one of your five senses that the
Lord gave you.
A. One of the five senses the Lord gave me is common
sense and I have tried to use that all the way through.
X. 1 9 That is not one of the senses.
page 283 ~ A. It is a pretty important one.
X. 20 The five senses are seeing, hearing, feeling, smelling, and tasting.
A. They are the animal senses.
X. 2 1 But you never saw a man make a gas inspection in
left air course No. 1 o at the face of the coal?
A. No, sir, I didn't see it, but I can still say I know it was
done.
X. 22 You never did one yourself, did you?
A. Not in that particular place.
RE-DIRECT EXAMINATION
By Mr. Crockett:
Q. I An omitted question. How high was the .coal in
air course I o?
A. It varied in different parts of air .course Io I would
say from twenty-six up to possibly thirty or thirty-two inches.
Q. 9 Was any of the top taken down in there?
A. No, sir.
Q. 3 That was driven up with a duck-bill loading machine?
A. That was cl.riven up with a duck-bill loading machine
and the coal is high enough that you are not required to take
any of the top down. Probably there was some
page 284 r draw slate that came down and was moved over
to the side.
Q. 4 What I am trying to get was from that opening,
from that break-through, the last break-through from No. 21
into No. Io, from that point on down to where Douglas Grif-
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fith' s body was found, how high was it· from the floor to the
roof?
A. Approximately thirty inches. It would vary an inch
or two or three-approximately thirty inches.
Q. 5 And when he walked that additional distance
down in air course r o to the point where his body was, he walked in a place where he bad only about thirty inches from the
roof down to the floor?
A. Walked or crawled.
By Mr. Griffith:
I object to that. The witness has already answered that
question. That is purely an argument. I don't see how that
can help the jury any, or that it seeks to elicit any fact.
By 'Mr. Crockett:

I will change it.
Q. 6 That was the only way he had to get from that
break-through down to the point where his body was found,
wasn't it?

By Mr. Griffith:
page

·2 8 5

~

I object to that as leading his own witness, and
placing the answer in the mouth of the witness.

By the Court:
Go ahead.
By Mr. Griffith:
Exception.
A. Yes, sir, and when coal is down to thirty inches in
height, you can't walk in it, you almost have to get on your
hands and knees, or hands and feet, and .crawl. When you
have just got thirty inches you can't do much walking. (Witness illustrates.)
Q. 7 Is that thirty inches?
A. Yes, sir.
Q. 8 Just about to the top of that table?
A. Yes, sir.
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RE-CROSS EXAMINATION
By Mr. Griffith:
1
How much draw slate came down there?
I don't recall exactly. There was a place or two
few inches would come down, maybe five or six inches.
2
Isn't there an average of five or six inches of draw
that mine?
No, sir, there isn't.
X. 3 Was any of that draw slate that came
page 286 ~ down when they mined that .coal out hauled or
was it all gobbed over?
A. What came down, as I recall, was piled up along near
the rib.
X. 4 How was Douglas Griffith to know whether
there was any draw slate piled up over there where he was shooting that coal down without going in there to see?
A. It wasn't necessary for him to know whether there
was any slate piled up there or not.
X. 5 Could he know without going in there to see?
A. He probably could if he stuck his shovel through
there, and if he hit draw slate he knew there was some down
there and if he didn't he wouldn't.
X. 6 Isn't it a fact his duty was to produce clean coal
without draw slate in it?
A. Yes, sir, but I don't believe you understand· what
draw slate is, Mr. Griffith.
X. 7 Yes, I think I do. · It is nothing in the world but
the slate that .comes down when you shoot the coal, a thin body
of slate. Isn't that what draw slate is?
A. Draw slate may come down in very small pieces or
in large pieces, and it may be a quarter of an inch thick or it
may be four feet thick.
X. 8 Isn't the average draw slate in that mine
page 287 ~ five or six inches thick?
A. No, sir.
X. 9 Wasn't there that much taken down in that left
air course No. 1 o?
A. Only in a few spots.

X.
A.
where a
X.
slate in
A.
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X. 1 o How much was taken down in the cut through?
How much came down along there?
A. Well, I don't know whether you mean in bushels, tons
or poundsX. 1 1 Any way you want to express it I mean.
A. Comparatively a small amount.
X. 1 2 Do you know whether any draw slate was piledDo you know where that draw slate was piled that .came down
in left air course No. 1 o?
A. I know approximately where some of it was piled.
X. 13 Have you made an investigation to see where it
was piled?
A. I was all through this place the day after the explosion.
X. 14 De you mean to say that Douglas Griffith had no
duty to determine whether he was shooting that coal down on
draw slate or not?
A. The draw slate couldn't have been under the
page 288 ~ coal so he wouldn't have shot it down ·on the
draw slate.
X. r 5 When you shoot it, it doesn't fall straight down,
does· it? Doesn't it roll off both ways?
A. Just to a sli'ght extent.
X. r 6 If there had been draw slate piled down there· and
he had shot that down, wouldn't he have lost practically all of
his work on that shift?
A. No, si.r.
X. r 6 How would he have got that draw slate out if the
coal was shot down on it?
A. The slate is fairly solid and in large pieces. and if it
had fallen down on it he could pick it off and load it.
X. r 7 He would have had to pick it up with his hands?
A. Pick the lumps up. That coal shoots down in very
large lumps usually.
X. r 8 Don't you know a miner is penalized for not loading .clean coal? Isn't that true?
A. We have very few men at our place who are penalized
for dirty coal.
X. 19 Isn't that a rule that prevails everywhere ·if a man
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loads slate, bone, and refuse in there he doesn't get pay for that
coal?
A. No, sir, that is not correct.
page 289 ~ X. 20 You just let them put in the slate and
bone too, is that right?
A. When they do put the slate and bone in and we dump
the coal on our tipple. we pay them for it.
X. 21 But you have men to inspect it when it comes
out to tell whether it comes in there don't you?
A. No, sir, we don't.
X. 22 But you do dire.ct every man to load clean coal,
don't you?
A. Yes, sir.
X. 2 3 And there is no way for him to load clean coal if
he shoots it down on draw slate or bone, is there?
A. Yes, sir.
By Mr. Bandy:
He has been asked that question four different times.
By the Witness:

If he was going around there to see if there was draw
slate, Mr. Griffith, he could see that wnere the coal was cut
under and there was no necessity of him going seventy-five feet
past that point to see if the machine had cut through.
X. 24 Do you know when he went from that
point up to where the body was found-if that
was in the explosion or before? You don't know
where he was in that explosion, do you?
A. He was within a very few feet of where his body was
found, five or six feet or less.
X. 25 Do you make that statement from your knowledge or from your guess?
A. I am making that statement from knowledge of explosions, what I have observed in other explosions.
X. 26 Don't you know whenever some calamity happens that a man loses all of his sense and just simply runs? If
he saw something in the nature of a calamity, or you or anybody else, don't you know you would run and wouldn't have
page

290
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encugh judgment to control your senses and do anything but
run?
A. A man who is in an explosion as violent as that one
was and wbo was burned as much as Douglas Griffith was,
wouldn't have been able to move. He would have been killed
instantly.
X. 2 7 If that was of sufficient force to blow those doors
down, wasn't that of sufficient force to blow his body?
A. Not necessarily, because he was in a confined place,
and this explosion would blow cut from that place towards the
open air. In order to relieve itself it would follow the line of
lease resistance. If he had been blown anywhere
page 29 I ~ he would have been blown in that direction.
which meant that when it started he was farther
away from the working place than when we found him.
X. 28 Which explosion are you talking about, the dust
explosion or the gas explosion?
A. They all happened at the same instant. There wasn't
but one report, one noise.
X. 29 You didn't hear it, did you?
A. No, sir.
X. , o You are swearing what somebody else told you?
A. No, sir.
X. 3 1 How did you happen to say that?
A. There are one or two things I happen to know. When
you have a gas or dust explosion, or a gas and dust explosion
.combined, there is just one report. It is all so quick it sounos
like one.
X. 3 2 You couldn't even see anything and have reason
to be]ieve anything was going to cause an explosion and jump
or move?
A. When you ignite gas you haven't time to do anything.
X. 3, But there wouldn't be anything unusual or you
wouldn't see anything unusual until it happened?
A. No, sir.
page 292 ~ X. 34 There was not a possibility for him to
detect anything?
A. No, sir. Explosive gas is odorless. You can't smell
it and can't taste it.
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X. 3 5 If you have got the right kind of ·equipment you
can detect it, can't you?
A. Yes, sir.
X. 3 6 Y cu can detect it in small quantities too with
proper inspection?
A. What do you call small quantities?
X. 3 7 In quantities before it would accumulate in sufficient quantity to create a dust explosion?
A. That is correct.
X. 38 If a proper inspection had been made by competent people with adequate equipment at the· proper time, the
presence of that gas could have been detected before it reached
a sufficient quantity to explode and create a dust explosion?
A. But you might inspect for gas today and there be none,
and it might so happen five minutes after you left there a feed-·
er broke loose and liberated gas in the room and you would go
back ten minutes later and find gas. That is quite possible.
X. 3 9 That is a probability rather than a possipage 293 r bility?
A. It is more of a possibility than a probability.
X. 40 It is?
A. Yes, sir.
RE-DIRECT EXAMINATION
By Mr. Crockett:

Q. 1 Mr. Horne, I omitted to· ask you· a question. I
wish you would tell the jury what experience you have had in
coal mines?
By Mr. Griffith:.

I believe he told all that, and the different places he worked.
By Mr. Crockett:

I overlooked it.
By Mr. Griffith:

I am sure he did.
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By the Court:
Let him go ahead.
By the Witness
No, sir, I only talked about working for the Raven Red
Ash Coal Company.
By Mr. Griffith:
I don't object to it. Go ahead:
A. I have been in the coal mining business since I 9 I 2,
which is thirty years ago, with the exception of three years I
spent in the Army in the last war. I worked for the Stonega
Coal Company, the Chicago, Wilmington and Franklin Coal
Company in West Virginia, and the Raven Red
page 294 ~ Ash Coal Company. Also I have made independent surveys and reports, engineering reports,
on numerous coal mines.
Witness stood aside.
By Mr. Crockett:
The defendant rests.
By Mr. Griffith:
We close.
NOTE: Counsel for both plaintiff and defendant having
announced to the court that they had completed the introduction
of evidence, the foregoing is all the evidence and exhibits introduced upon the trial of this case.
NOTE: The following proceedings were had m
Chambers, in the absence of the jury:
By Mr. Bandy:
Upon the closing of the evidence of both the plaintiff and
the defendant, the defendant renews its motion to strike the evidence of the plaintiff in this case, and for grounds of its motion
to strike the plaintiff's evidence assigns the following:

.Supreme ·Go.urt ,oi_ cA.-p,peals ·o-f VJl'ginia

2.24
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r. There has been no evidence introduced in ·this case by
the plaintiff upon which to ·even base an action for negHgence
against this defendant.
2.
The evidence of the plaintiff's witnesses
page 29:s ~ ·themselrv£s, ·e.ven :taken most :liberaUy, negative
any evidence of negligence on tme :part ,df the ~defendant.

3. The evidence in this case with reference to how the
plaintiff came to his death ·is wholly prciblemaiical as far as
plaintiff's evidence :is Goncerned, and there .is mothing in this
evidence to :indicate that the-defendant was in any way responsible :for the fatal .accident which caused !his death.

4. That ,the plaintiff in ,leavi~g '.his working place and
proceeding to the point wbere be met this fata1 accident was on
business not connected with his duties as an .employee, or even
an invitee, of tbe defendant, and therefore assumed the risk incident to his strolling off on a mission of bis own, of which this
evidence is silent.
5. That the evidence of the plaintiff in .its ,most 1liheral
conception has not met the burden which is on the ,plain.tiff in
this case to show negligence on the part of tbe defendant such as
would warrant the court in submitting this case mo robe jury.

6.

Counsel for defendant further ·submit that
which has been introduced does not
'SllO.W itbat I}.0\1:'.gfas ,Griffith .came ,to ·bis death by
reason of the ~negligence ·0f fthe 1defendant.
7. 'That 1t:he plaintiff ;in this ·case bases ·ms ~o1e claim
for damages and the right to recover ·upon t'he failure ·of the '.de. fendant to supply to the plaintiff proper .electrical equipment,
supplies, ·and fi:x;tures ano connections, :a·nd to keep the same in
repairs, and alleges that ·.by 't"eason ·o'f ·said failure that ·sparks
were emitted by the equipment, supplies, fixtures and connections of the defendant over the mined out area~ which .caused
the explosion of gas resulting in the death of ,plaintif,fs decedent.
page 296

r the evidence

By the Court:
Motion -0verniled.
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By Mr. Bandy:
Exception.
THEREUPON, the instructions were considered by
the court and counsel in Chambers, as follows:
INSTRUCTION NO.

1

OFFERED BY PLAINTIFF

(Given)
The .court instructs the jury that the term "proximate
cause", as used in the instructions given in this case, does not
as a legal term mean closeness or nearness in point
page 297 ~ of time, or the physical sequence of events, but
means closeness or nearness in point of causal connection, and the doing or omitting to do an act or acts which
a person of ordinary prudence .could foresee might naturally or
probably produce the injury complained of, and did produce
such injury.
Wilsen v. Southern Ry.

108

Va.,

822

Appalachian P. Co. v. Wilson, 142 Va., 468.
By Mr. Crockett:
Counsel for defendant objects to the granting of instruction No. 1 offered by the plaintiff for the reason that it states
a mere abstract proposition of law which should not be given as
an instruction, and is inapplicable in this case.
By the Court:
I will give the instruction.
By Mr. Crockett:
Exception.
INSTRUCTION NO.

2

OFFERED BY PLAINTIFF

(Given)
The court instructs the jury that an invitee who goes upon
the premises of another by invitation, either expressed or implied, may reasonably expect to go with safety to the extent of
the invitation and to all places thereon where he would reason-
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ably be expected to go, and it is the duty of· the
owner or operator of the said premises to keep and
maintain the same in a reasonably safe and suitable condition so that such invitee will not be unreasonably
exposed to danger.
LeCato v. Eastern Shore ~c. 147 Va. 885.
Richmond ~c. Ry. v. Moore, 94 Va. 506.

page 298

~

By Mr. Crockett:
Counsel for the defendant objects to the granting of Instruction No. 2 offered by the plaintiff for the following
reasons:
1.
It is based upon an erroneous theory in that the theory
of that instruction is that the plaintiff was an invitee upon the
premises of the defendant when, as a matter of fact, and to the
contrary, the plaintiff was an employee of the defendant and
had been assigned to work in room No. 2 r.
2.
The instruction erronaously puts the duty upon the
defendant to provide for the safety o.f the plaintiff regardless
of the fact that the plaintiff may have violated the rules of the
company and may have gone in the mines to a place where he
had no business, _and where his duty did not call him.

3. Because this instruction puts upon the defendant the
duty of protesting the plaintiff regardleess of the misconduct
or negligent acts of the plaintiff.
4.

page 299

Because it puts upon the defendant duties, ob-·

r ligations and liabilities which are not in law upon
the defendant, as is shown by the testimony in

this case.
By the Court:
I will give the instruction.
By Mr. Crockett:
Exception.
INSTRUCTION NO. 3 OFFERED BY PLAINTIFF
(Given)
The court instructs the jury that the plaintiff's in.testate is
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presumed to have exercised due and proper care at the time he
was injured, and if the defendant sets up any contributory negligence upon the part of the plaintiff's intestate, then the burden of proving such .contributory negligence is upon the defendant, unless such negligence appears from the plaintiffs evidence, or may fairly be inferred from all the facts and circumstances of the case.
Ashby v. Virginia Ry. Co., 138Va.310-322.
NOTE: There being no objection to Instruction No. 3,
it was given by the court as offered.
page 300

r INSTRUCTION NO. 4 OFFERED
BY PLAINTIFF
(Given)

The court instructs the jury that in determining the question of negligence in this case, the jury should consider the situaticn and conduct of both parties at the time of the injury,
and if it was caused by defendant's negligence, without any
greater want of ordinary care en the part of the plaintiffs intestate than was to be reasonably expected under all the circumrtances, then the plaintiff entitled to re.cove.r.
Darby Coal Mining Co. v. Shoop, 116 Va. 848-850.
By Mr. Crockett:
The defendant, by counsel, objects to the granting of Instruction No. 4 offered on behalf of the plaintiff for the reason
that it improperly and erroneously states the law applicable
to ccntributory negligence, in that it ignores the proposition
that if the defendant was guilty of negligence which contributed
to the accident the plaintiff .cannot recover in this case; further
in that under the instruction, if the plaintiff was guilty of want
of ordinary care, and guilty of contributory negligence, yet the
plaintiff might recover, all of which is contrary to the law in
this state.
page 30 I

r By the Court:
I will give Instruction No. 4.

By Mr. Crockett:
Exception.
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INSTRUCTION NO. 5 OFFERED BY PLAINTIFF
(Given)
The court instructs the jury that if they believ~ from a preponderance of the evidence :in this case, that the plaintiff's intestate, Douglas Griffith, was either expressly or impliedly invited to enter the coal mine of the defendant in preparation for
the engaging in work therein for the defendant, .and that he did
enter the said mine for the purpose aforesaid; and if they further believe from a preponderance of the evidence in this case,
that the defendant had driven its Left Air Course No. 10, a
distance of one hundred feet, er approximately that distance,
beyond Room No. 2.1, and .if ,the jury shall belie:ve that the defendant negligently failed to -provide the cir.culation of air and
ventilation around the face of the .coal in said Left Air Course
No. 1 o, necessary to dilute. render harmless and carry off noxious, explosive and dangerous gases which accumulated therein,
and that the presence of the said gases could have been discovered and removed therefrom, or notice given to the plaintiff's intestate in ample time to have prevented the accident by the use
of reasonable .care and .diligence upon the part of
page 302 ~ the·.defendant: and if they further believe from a
preponderance of the evidence that the plaintiff's
intestate could reasonably .be expected by the defenda.nt to-enter
into said Left Air Course No. Io, in the orderly .course of his
being in the said mine; and if they further believe from a preponderance of ·the -evidence that the ·defendant's negligence in
failing to provide ventilation in said Left Air Course No. 1 o
and in negligently failing to discover and remove the dangerous
gases from the said Left Air Ccmrse No. 1 o, and the failure to
give notice or warning to .the plaintiff's intestate was the proximate cause of the death of plaintiff'·s intestate, Douglas Griffith,
and that there was no greater want of ordinary· care on the part
of the said Douglas Griffith than was to be reasona'hly .ex·pected under all the circumstances, then it is the duty .of the
jury to find for the plaintiff.
By Mr. Crockett:
Instruction No. 5 offered in behalf of the plaintiff, is objected to for the following reasons:
1.

It requests the Court to say that certain actions therein
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set out constitute It€gligence, when that questiom is one for the
jury.
2.
It leaves out entirely the qu·estion of whether
page 3 03 ~ or not Douglas Griffith left bis place of work
without direction from the company and without
any duty to do so, and neglig~ntly and carelessly wandered into
a part of the mine where he had no business, and at that point
negligently ignited the gas which caused his death.

3. It puts upon the defendaimt the duty of fimding gas in
an abandoned part of the mine where Douglas Griffith was
not required b1 his. cl!u,ties to go.
4. It is a peremptory instruction for the plaintiff which
does not fully set out all of the· facts incident to the death of
Douglas Griffith:

By Mr. Griffith:

In a-nswer to that statement I would like to call attention to
the face that every assertion contained in the instruction is predi.cated upcn, the jury firrdin,g the defendant guilty of actionable
negligemre.
·
2.
I want to carll attentio.n to the fact that the reference
to the leaving of the place by the plaintiff is covered by that
prov.ision in the instruction being conditioned upon. the decedent beiag at a pl.ace where he reaso,na-bly could be expected to
be as an invitee in that mine, a.nd therefore, with
page 3 04 ~ that condition the sam.e degree of prevision was
owed to him at any place he was expected to be in
the mine.

By the Court:
Instru,ction No. 5 will be given.
By Mr. Crockett:
Exception.

INSTRUCTION NO. 6 OFFERED BY PLAINTIFF
(Given)
The court further instructs the jury that if they find for
the plaintiff in this case, in estimating the damag~, they may
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take into consideration compensation for the loss of decedent's
care, attention and society to his family, together with such
sum as they may deem fair and just by way of solace and comfort to them for the sorrow, suffering and mental anguish oc.casioned by his death, not to exceed, however, the sum of
$IO, 000.00,
Portsmouth Street ~c. v. Peed, 102 Va. 666.
NOTE: There being no objection to the instruction, it
was given by the Court as offered.
page 305 ~ INSTRUCTION "A" OFFERED
BY DEFENDANT
(Refused)
The court further instrncts the jury that if they shal! believe from the evidence that Douglas Griffith was assigned
Room No. 2 1, in which to load coat and that such room was
a reasonably safe place to work, and that the said Douglas Griffith, without the direction of the defendant .company, or its
agents, and without any reasonable or proper cause for so do·
ing, left said position to which he was assigned and went to an
abandoned part of the mine, and at the latter place started to
sinoke tobacco, and thereby ignited gas, which caused an explosion, by reason of which explosion he was killed, and that his
acts in going to such part of the mine, and in so igniting such
gas, proximately contributed to his death, then his administratrix cannot re.cover in this case.
By Mr. Griffith:
Coun~el for plaintiff objects to the giving of Instruction
"A" because it does not correct\y state the law, and further because it directs a verdict for the defendant upon the leaving of a
working place without the direction of the officials of the company, which is not a .correct statement cf the law. .It further
disregards the going by the plaintiff's intestate to
page 306 ~ any place in the:mines where he would reasonably
be expected to go, which an incorrect statement
of the law.

is

Further, counsel for plaintiff submits that Instruction "A''
does not correctly state the law, and states that if it is given at
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all then following the word mine in line six from the bottom
there should be inserted "at a place where he was not reasonably
expected to go.''
By the Court:
I think I will modify the instruction along that line as Mr.
Griffith suggests.
By Mr. Crockett:
·We except to the action of the court in refusing to give the
instruction as originally offered, and we except to the action of
the .court in amending the instruction.
INSTRUCTION A- 1
(Given)
The court further instructs the jury that if they shall believe from the evidence that Douglas Griffith was ·assigned to
Room No. 2 1, in which to load coal, and that such room was
a reasonably safe place to work, and that the said Douglas Grif ·
fith, without the direction of the defendant compage 307 ~ pany, or its agents, and without any reasonable or
proper cause for so doing, left said position to
which be was assigned and went to an abandoned part of the
mine, at a place where defendant did not reasonably expe.ct him
to go in the orderly prosecution of his work, and at the latter
place ignited gas, which caused an explosion, by reason of which
explcsion he was killed, and that his acts in going to such part
cf the mine, and in so igniting such gas, proximately contributed
to his death, then his administratrix cannot recover in this .case.
INSTRUCTION "B" OFFERED BY DEFENDANT
(Given)
The court instructs the jury that the degree of caution, care
and diligence exacted by the law of the defendant company in
providing, appliances, methods of work, means of safety for the
employees and a reasonably safe place to work, was only ordinary and reasonable care and caution and prudence in providing
and adopting reasonably safe appliances,· methods of work and
places to work.
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NOTE: There being no objection to the instruction as
offered, it was given by the court.
page 308

r

INSTRUCTION "C" OFFERED
BY DEFENDANT
(Refused)

The court instructs the jury that if they believe from the
evidence that plaintiff's decedent had been assigned to work at a
particular place in the mine, and without any reasonable or
proper .cause for so doing, voluntarily left such place, and without the consent of the defendant, and without any duty so to do,
went to a part of the mine which was not in use, and in consequence thereof, while in the latter place, was killed by an explosion, which originated at the point to· which he had gone, his
administratrix has no remedy against Raven Red Ash Coa1
Company.
By Mr. Griffith:
Instruction "C" is objected to for all the same reasons assigned in the objection noted to Instruction "A".

By the Court:
I will refuse the instruction as offered and amend it in the
same manner as Instruction "A" was amended.
By Mr. Crockett:
We except to the ·refusal of the court to give Instruction
"C" as offered, and we also except to the amendment of the instruction by the court.
· page 3 09 ~ (NOTE: Instruction "C" was amended by the
Court and given as Instruction "C- I", which is in
the words and figures, following, to-wit:)
INSTRUCTION "C-1"
(Given)
The court instructs the jury that if they believe from the
evidence that plaintiff's decedent had been assigned to work at a
particular place in the mine, and without any reasonable or
proper cause for so doing, voluntarily left such place, and with-
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out the consent of the defendant, amd wi:thou.t any duty so. to do-,
went to a part of the mine which was not in use, and where defendant did not reasonably expect him to go in the orderly
prosecution cf his work, and in conseq~ence thereof, while in the
latter place, was killed by an explosion, which originated at the
point to which he had gone, his administratrix has no remedy
against Raven Red Ash Coal Company.

INSTRUCTION ''D'' OFFERED BY DEFENDANT
(Re.fused!)
I

The court further instructs t!be jury that where an employee
has been assigned to wcrk at a particular place, and without any
reasonable or proper cause for so doing, voluntarily goes away
from his post of duty and is injured in consequence thereof,
bt: has n:o remedy against l!:iis- employer·: and if the
page 3 Io ~ jury shall believe from the- evidence that Douglas
Griffith. the· deceased, was emproyed by the- defendant eompany to lead coat and was assigned to work in
Room No. 2 r, and than his du:ty was~ with a shovel. to load
coal, and that such place o.f work was a reasonably safe position,
and if the jury shall farther believe from the evidence that the
said Douglas Griffith vof.untarily, without the direction of the
defendant eompany or its agents, and without a:ny reasonable or
proper cause for so doing, voluntarHy left said position. to which
he was- assfgned and went into anothel! part of tne mine, which
was not in use, and was kilted' by an explosion which originated
at tb.e plare-to• which he nad so gone voluntarily, and if you shall
further· believe from the evidence- that such acts of Douglas G,riffith proximately contributed to his death,. then his administratrix .cannot recover in this case.
By Mr. Griffith:
Instruction "D" is obje,ted to for the· same reasons assigned to Instruction "A": and if it is given at all should be amended in the same manner.
By the Court:
I will refuse the instruction as. offered. but will amend it as
suggested and give it.
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page 3 I

I

~

By Mr. Crockett:

We except to the refusal of the court to give Instruction "D" as offered, and we also except to the amendments
of the instruction by the court.
(NOTE: Instruction "D" was amended by the Court
and given as Instruction "D-·1 ", which is in the words and
figures following, to-wit:)
INSTRUCTION "D- 1••
(Given)
The court further instructs the jury that where an employee has been assigned to work at a particular place, and without any reasonable er proper cause for so doing, voluntarily
goes away from his post of duty and is injured in consequence
tbereof, he has no remedy against his employer. And if the
jury shall believe from the evidence that Douglas Griffith, the
dccea£ed, was employed by the defendant company to load coal.
and. was assigned to work in- Room No. 2 I, and that his duty
was, with a ~hovel, to load coal. and that su.ch place of work
waf a reasonably ~afe pcsition. and if the jury shall further believe from the evidence that the said Douglas Griffith voluntarily. without tbe direction of the defendant company or its
agents. and without any rearnnable or proper cause for so doing.
voluntarily left said position to which he was assigned and went
into another part of the mine, which was not in
page 3 I 2

r U~e,

and to which tbe defendant did not reason-

ably expect him to go in the reasonable prosecution
of his work. and was killed by an explosion which originated at
the place to which he had so gone voluntarily, and you shall
further believe from tbe evidence that such acts of Douglas
Griffith promimately .contributed to his death, then his administratrix cannot recover in this case.
INSTRUCTION "E" OFFERED BY DEFENDANT
(Given)
The court instructs the jury that Douglas Griffith was
under the duty to exercise ordinary care to provide ·for his own
safe.ty from such dangers as were known to him. or were dis-
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cernible by ordinary care on his part, and if he failed to do
so, and such failure on his part proximately contributed to his
death, then his administratrix cannot recover in this case.
(NOTE: There being no objection to Instruction "E"
as offered, it was given by the Court.)
INSTRUCTION "F" OFFERED BY DEFENDANT
(Refused)
The court further instructs the jury that if they believe
from the evidence that the defendant company had a working
rule in its mines which forbade a coal loader from
page 3 1 3 ~ wandering from his place of work to an abandoned part cf the mine; that Douglas Griffith knew
of such rule, and in violation thereof, left his place of work and
went tc an abandoned place in the mine, and that by so doing
he proximately contributed to his death, then his administratrix
has no right to recover in this case.
B'y Mr. Griffith:
Instruction "F" is objected to because it does not correctly
~rate the law, and is a finding instruction on a partial view of
the case, and entirely omits the question of whether or not the
going to the particular point where the body was found constituted a reasonable pla.ce where the plaintiff's intestate could
reasonably be expected to go, whether for the purpose of an!;Wering a call of nature, or for any other purpose in the successful operation of his duties.
By the Co1;1rt:
I will refuse the instruction as offered and amend it along
the same line as the others.
By Mr. Crocket:
We except to the· refusal of the court to give Instruction
"F" as offered, and we also except to the amendpage 3 14 ~ ment of the instruction by the court.
(NOTE: Instruction "F' was amended by the Court and
given as Instruction "F- 1 ", which is in the words and figures
following, to-wit: )
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INSTRUCTION "F- 1.."
(Given)
The court further instructs the jury that if they believe
from the evidence that the defendant company had a working
rule in its mine, which forbade a coal loader from wandering
from his place of work to an abandoned part of the mine; that
Douglas Griffith knew of such rule, and in violation tl:tereof,
left his place of work and went to an abandoned place in the
mine, to which the defendant did not reasonably expect him
to go in. the reasonable prosetution of his -work, :and that by so
doing he proximately contribted to his death. -then his administratrix has no right to recover in .this case.

INSTRUCTION "G" OFFERED BY DEFENDANT
(Given)
The court further instructs the jury tpat if they shall believe from the evidence in this .case that Douglas Griffith was
guilty of negligence that either .caused or proximately contributed to the injuries complained of, then you shall
page 3 I 5
find for the defendant.

r

(NOTE: There being ·no objection to Imstruction "G"
as ·offered, it was given by the Court.)

INSTRUCTION "H" -OFFERED BY DEFENDANT
(Refused)
The court further instructs the jury that even if it was the
duty of the defendant company to ventilate that part of the
mine in which it assigned places for its employees to work, yet,
it did not owr any such duty to Douglas -Griffith if you shall
believe from the evidence that Douglas Griffith left the place assigned to him to work, and without the direction of the defendant company, or its agents, wandered to an abandoned
place in the mine, which was not being worked, and in which
gas had accumulated.
By Mr. Griffith:
Instruction "H" is objected to for all the reasons assigned to
Instruction "A", and further because it does not correctly state
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the law. If the instruction is given at all, it should be amended
in the same manner as the other instructions.
page 3 1 6 ~ By the Court:
I will refuse the instruction as offered, but will
amend it as suggested and give it.
By Mr. Crockett:
We except to the refusal of the .court to give Instruction
"H" as offered, and we also except to the amendment of the
instruction by the court.
(NOTE: Instruction "H" was amended by the court and
given as Instruction "H- 1 ", which is in the words and figures
following, to-wit:)
INSTRUCTION "H- 1"
(Given)
The court further instructs the jury that even if it was the
duty of the defendant company to ventilate that part of the
mine in which it assigned places for its employees to work, yet,
it did net owe any such duty to Douglas Griffith, if you shall
believe from the evidence that Douglas Griffith left the place
assigned to him to work, and without the direction of the defendant company. or its agents, wandered to an abandoned place
in the mine, and to which the defendant did not reasonably expect him to go in the reasonable prosecution of his work, which
was not being worked and in which gas had accumulated.
page 3 17

r

INSTRUCTION "J" OFFERED
BY DEFENDANT
(Given)

The court instructs the jury .that Douglas Griffith assumed
all the ordinary risks incident to his services as a .coal loader
for causes which were known to him, or which should have been
readily discernible by a person of his age and capacity, in the
exercise of ordinary care.
By Mr. Griffith:
Instruction "J" is objected to because it does not correctly
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state the law, and denies a recovery regardless of negligence upon
the part of the defendant, even gross negligence, in causing the
death. It is furthe.r erroneous in that it directs the jury that he
assumes the risk of death regardless of negligence.
By the Court:
I will give the instruction.
By Mr. Griffith:
Exception.

INSTRUCTION "K'' OFFERED BY DEFENDANT
(Given)
The court instructs the jury that in order for the defendant
to be liable to the plaintiff in this .case, it must appear to the
jury from a preponderance of the evidence that the defendant's
m:gligence, and not the contributory negligence of
page 3 1 8
Douglas Griffith. was the sole proximate cause of
Douglas Griffith's death.

r

By Mr.. Griffith:
I don't believe that instruction is exactly accurate because
it conflicts with the rule of law if the defendant relies upon contributory negligence, if the contributory negligence does not appear from plaintiff's evidence, then it must be established by
the evidence of the defendant. This instruction tells the jury
regardless of that recognized rule of law it must appear from
the plaintiff's evidence that the defendant's negligence, and not
the contributory negligence of the plaintiff's intestate, was the
proximate cause of the accident .. I believe that is an erroneous
expression of the law and should be modified to the extent that
the burden rests upon the plaintiff to establish the fact by a preponderance of the evidence that the negligence of the defendant
was the proximate .cause of the death of plaintiff's intestate.
By the Court: · .
I will give the instruction as offered.
By Mr. Griffith:
Exception.
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page 319

r

INSTRUCTION "L" OFFRED
BY DEFENDANT
(Refused)

The court instructs the jury that under the eviden.ce in this
case Douglas Griffith was an employee of the Raven Red Ash
Coal Company, Inc., and was not an invitee on the premises
o_f the company.
By Mr. Griffith:
Instruction "L" is objected to because that has the court
passing on the question cf fact as to what position he occupied,
whether that of invitee or employee, and that is purely a question for the jury. Further, it does not correctly state the law.
By the Court:
I will refuse this instruction.
By Mr. Crockett:
Exception.
NOTE: At 5 :oo P. M. court adjourned until 9 :oo
A. M., September 19, 1942.
page 320 ~

MORNING SESSION

Lebanon, Virginia. September 19, 1942.
Court met at 9: oo A. M., pursuant to the adjournment on
yesterday.
PRESENT:

The ::.ame parties as heretofore noted.

Thereupon, the Court and counsel retired to Cham hers
where the following further proceedings were had on the instructions:
INSTRUCTION "M" OFFERED BY DEFENDANT
(Given)
The court instructs the jury that if they believe from a prepcnderance of the evidence in this case that the defendant Raven
Red Ash Coal Company, Inc., in the exercise of its duties in providing the plaintiff's decedent a reasonably safe pla.ce to work
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used ordinary care in taking precautions to ascertain if there was
any dangerous gas in the mine, and failed to. find such gas after
using such precaution, and did not know that there was any
gas in the mine, then the defendant discharged all the duties it
owed to Douglas Griffith on account of its duty to inspect the
mine and premises.
By Mr. Griffith
Instruction "M" is objected to because there is no time limit
as to when this inspection may have been made-it may ha,1 e
been made six months before, and insofar as this
page 3 2 1 ~ instruction is concerned there is no provision
whatever that it should be carried up to the time
of the accident. It is further obje:ctionable because under the
evidence offered by the defendant there was a dust explosion
which was more violent and caused greater damage than the gas
explosion, and this instruction entirely limits the inspection to
gas and eliminates the question of an inspection for dust and
preventing the same from accumulating.
By the Court:
I will give the instruction.
By Mr. Griffith:
Exception.
By the Court:
Is there anything else?
By Mr. Griffith:
Counsel for plaintiff calls the attention of the court to
the fact that Instruction "A- 1" as modified is objectionable in
that it fails to recognize the duty for prevision and providing a
reasonably safe place for an invitee who was not acting as a
servant at the time of the injury, but who was reasonably expected to be in the mine. Therefore on line nine of Instruction
"A-1" the words in the orderly prosecution of his
page 3 2 2 ~ work'· should be elminated, and inserted in lieu
thereof "in the course of his being in the said
mine."
Instruction "C- r" is also subject to the same criticism, and
in line eight the words "prosecution of his work., should be
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eliminated and there should be inserted '' course of his being in
the said mine."
Instruction "D- r" is likewise objectionable for the same
reason, and in the sixth line from the bottom there should be
eliminated "in the reasonable prosecution of his work," and substituted in lieu thereof, "While being in the said mine".
Instruction "F- I" is subject to the same objection, and in
the third line from the bottom there should be eliminated "in
the reasonable prosecution of his work" and substituted "while
remaining in the said mine.''
Instruction "H- 1" is subject to the ·same objection and on
the third line from the bottom there should be eliminated "in
the ·reasonable prosecution of his work," and substituted "While
rema'ining in the said mine.,.,
page 3 2 3 ~ By the Court:
Tbose objections are all overruled.
By Mr. Griffith:
Exception. Also counsel for plaintiff excepts to the ruling
of the .court in giving the instructions of the defendant which
were objected to for the grounds stated.
NOTE: The .following pxoceedings were had in the
court room, in the presence of the jury.
Thereupon, the court read to the jury Instructions Nos. I
tc 6, inclusive, given on h>ehalf of the Plaintiff, and Instructions
"A-1", "B", "C-1", "D-1", ''E", ''F-1", ''G", "H-1", "J",
"K" and "M", as herein.before copied.
Thereupon, the case was argued by Mr. Griffith on behalf
of the Plaintiff, and by Mr. Bandy and Mr. Crockett on behalf
of the Defendant, after which the jury retired to consider of its
verdict, and after sometime returned into open .court having
found the following verdict:
"We, the jury, find for the plaintiff, and assess her damages
at the .sum of $7,500.00."
"C. S. DICKENSON, Foreman."
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By the Court:
Gentlemen, is that your verdict?
By the Foreman:
Yes, sir.
By the Court:
So say you all?
By the Jury.
Yes, sir.
page 3 24 ~ By Mr. Crockett:
We want to lodge a motion to set aside the verdict, and if we may, we will dictate the grounds here in the
record.
By the Court:
All right.
By Mr. Crockett:
The defendant, by counsel, moves the court to set aside
the verdict of the jury as. being contrary to the law and the
evidence, and not supported by the evidence;
For misdire.ction of the jury by the court;
For failure to grant instructions offered by the defendant:
For granting instructions in behalf of the plaintiff over the
objection of the defendant;
For allowing the introduction of testimony over the objection of the defendant;
For faiure to allow testimony offeted in behalf of the defendant.
For failure to strike out the evidence of the plaintiff on
motion of the defendant; and
For rulings adverse to the defendant which will show upon
the transcript of the evidence in the case.
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By the Court:
Very well. I will hear argument on your motion later
when you gentlemen agree on a date for the hearing.
page 326 ~

JUDGE'S CERTIFICATE

I, E. T. Carter, Judge of the Circuit Court of Russell
County, Virginia, who presided over the foregoing trial of the
case of Bessie Griffith, Administrdtrix, etc., v. Raven Red Ash
Coal Company, Inc., Defendant, do .certify that the foregoing,
together with the exhibits therein referred to, is a true and correct copy and report of all the evidence, together with all the
motions, objections and exceptions on the part of the respective
parties, the action of the court with respect thereto, all the instructions offered, amended, granted and refused by the court,
and the objections and exceptions thereto; and all other incidents of the said trial, with the motions, objections and exceptions of the respective parties as therein set forth.

As to the original exhibits introduced in evidence, as shown
by the foregoing report, to-wit:
"Exhibit - Sam Smith" (Sketch)
''Horne Exhibit No.

I''

(Map)

which have been initialed by me for the purpose of identification, it is agreed by the plaintiff and the defendant that they
shall be transmitted to the Supreme Court of Appeals as a part
of thet record in this cause in lieu of certifying to the said court
.copies of the said exhibits.
And I further certify that the attorneys for the
page 3 2 7 ~ plaintiff had reasonable notice in writing, given by
counsel for the defendant, of the time and place
when the foregoing report of the testimony, exhibits, instructions, exceptions, and other incidents of the trial would be
tendered and presented to the undersigned for signature and.
authentication, and that the said report was presented to me
on the I Ith day of January, 1943, within less than sixty days
from the entry of the final judgment in said cause.
Given under my hand this the 11 day of January, 1943.
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E. T. CARTER (SEAL)
Judge of the Cir.cuit Court of Russell
County, Virginia.

page 328

~

CLERK'S CERTIFICATE

I, E. F. Hargis, Clerk of the- Circuit Court of Russell
County, Virginia, do hereby certify that the foregoing is a copy
of the report of testimony, instructions, exceptions and other
incidents of the trial, in the case of Bessie Griffith, Administratrix, Plaintiff, v. Raven Red Ash Coal Company, Inc., Defendant, and the original thereof, and one copy, together with the
original exhibits

"Exhibit - Sam Smith" (Sketch)
"Horne Exhibit No. 1" (Map)
therein referred to, duly authenticated by the Judge of said
Court, were lodged and filed with me as Clerk of the said Court
on the 14th day of December, 1942.

E. F. HARGIS,
Clerk of the Circuit Cour~ of
Russell County, Virginia.
page 3 29 ~ And on another day, to-wit:
On the 19th day of September, 1942, the following Order was entered, which Order is in the words and figures, following:
Cir.cuit Court of the County of Russell on Saturday the
19th day of September, in the year of our Lord. one thousand
nine hundred and forty two.
Present: The Honorable Exra T. Carter, Judge.
Bessie Griffith, Administratrix of. the
Estate of Douglas Griffith, deceased,
Plaintiff
vs.

Notice.

Raven Red Ash Coal Company, Inc.,

Defendant.

This day came again the parties, by their attorneys, and
the same jury empaneled and sworn to try this case on a former
day of the present term of court, again returned into Court pursuant to their adjournment, and having heard the argument
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of counsel withdrew from the bar to consider of their verdict,
and sometime thereafter returned into Court and rendered the
following verdict, to-wit: "We the jury find for the plaintiff
and assess her damages at the sum of $7,500.00. C. S. Dickenson, Foreman", thereupon the defendant, by counsel, moved the
court to set aside the verdict of the jury as being .contrary to, the
law and the evidence, and not supported by the evidence;
For misdirection of the jury by the court;
For failure to grant instructions offered by the defendant;
Fo·r granting instructions in behalf of the plaintiff
page 330 ~ over the obje.ction of the defendant;
For allowing the introduction of testimony over the objection of the defendant;
For failure to allow testimony offered in behalf of the defendant;
For failure to strike out the evidence of the plaintiff on
motion of the defendant; and
For rulings adverse to the defendant which will show upon
the transcript of the evidence in the case.
And the Court took said motion und~r advisement.
page 331 ~ And on another day, to-wit:
On the 22nd day of December, 1942, the following Order
was entered, which Order is in the words and figures following:
Circuit court o.f the County of Russell on Tuesday the
22nd day of December, in the year of our Lord, one thousand
nine hundred and froty-two:
Present:

The Honora·ble Ezra T. Carter, Judge.

Bessie Griffith, Administratrix of the
Estate of Douglas Griffith, deceased,
vs.

Plaintiff

Notice.

Raven Red Ash Coal Company, Inc.,

Defendant.

This day came again the parties, by their attorneys, and the
Court having maturely considered the defendant's motion to set
aside the verdict of the· jury rendered in this case on the r 9th
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day of September, 1942, doth overrule said motion, to which
ruling of the court the defendant, by counsel, excepted, it is
therefore considered by the Court that the plaintift Bessie Griffith, Administratrix, of the Estate of Douglas Griffith, deceased, recover of and from the defendant; Raven Red Ash Coal
Company, Inc., the sum cf $7500.00, being· the amount fixed
by the jury in their verdict, with interest thereon from the 22nd
day of December, 1942, and her costs in this behalf expended.
Thereupon the defendant, by counsel, moved the court to suspend this judgment for the period of sixty days
· page 3 3 2 ~ from this date tc give the defendant time within
which to apply for an appeal in this case, which
motion the Court entertained, and doth grant said suspension
cf sixty days, conditioned, however, that the said defendant.
or somecne fer it shall enter into an appeal bond before the
Clerk of this Court, with good and sufficient surety, in the penalty of $8000.00, conditioned and payable according to law.
Said bond shall be executed within thirty days from this date.
page 3 33 ~ And on another day, to-wit:
On the 29th day of December, 1942, the following Order
was entered, which Order is in the words and figures, following:
Circuit Court of the County of Russell on Wednesday the
29th day of December, in the year of our Lord, one thousand
nine hundred and' forty-two.
Present:

The Honorable Ezra T. Carter, Judge.

Bessie Griffith, Administratrix of the
Estate of Douglas Griffith, deceased,
vs.

Plaintiff

Notice.

Raven Red Ash Coal Company, Inc.,

Defendant.

This day came again the parties, by their attorneys, and
the defendant, by counsel, requested permission to execute a
suspending bond only in this case, which motion the court entertained; it is therefore ordered that the order entered in this
case on De.cember 22, 1942, by this court, directing an appeal
bond in the penalty of $8000.00, be executed by the defendant,
as well as that part of said order suspending the judgment of the
court for the period of 60 days, and requiring the execution of
said appeal bond within thirty days from December 22, 1942,
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be, and the same is hereby, set aside and vacated, and it is further
ordered that said judgment be, and the same, is hereby, suspended for the period of ninety days from Decempage 3 34 ~ her 22, 1942, upon the condition that said defendant, or some one for it, shall execute a suspending bond in the penalty of $300.00, before the Clerk of this
Court, with good and sufficient surety, conditioned and payable
according to law, within 25 days from the entry of said judgment, to-wit: December 22, 1942.
page 335 ~ Virginia:
County of Russell, to-wit:
I, E. F. Hargis, Clerk of the Cir.cuit Court in and for the
county of Russell, State aforesaid, do hereby certify that the
foregoing is a true and correct transcript of the record in the
late case of Bessie Griffith, Administratrix of the estate of
Douglas Griffith, deceased, vs. Raven Red Ash Coal Company,
Inc., lately pending in the said Ccurt, and that before the said
transcript was compared, corrected and certified, the attorney
fer the complainant had due notice thereof.

Given under my hand this 3rd day of February, 19434.
E. F. HARGIS,
Clerk, Circuit Court of
Russell County, Virginia
Clerk's fee:

$11.65.

A Copy-Teste:

J. W. HUTTON,
Deputy Clerk.
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