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To the Honorable Justices o.f tlze Supreme Court o.f Appeals of
V irgi11:ia..
Y.our petitioner, Nathan Schweitzer, respectively represents that
he is aggrieved by that portion of the decree entered by the Circuit
Court of Rockingham County, Virginia, on the 31st clay of July,
1943, in the chancery cause of Honora E. Toppin, et al v. Susan B.
Fauls; et als ( R. 105-110), wherein the lower Court dismissed his
petition tendering an upset bid of $23,000 for the properties known
as Lots 1, 2 and 3 of the real estate embraced in said cause, and
ordered confirmation of the sale of said properties to the appellees,
William G. Stroh and Simon J. Lapof, for the sum of $17,900,
the figure bid on their behali at a public offering of said real estate
by the Special Commissioners in said cause.
It is from these rulings of the lower Court, as contained in said
decree, that petitioner seeks an appeal.
A transcript of the record accompanies this petition.

2*

STATEMENT OF PROCEEDINGS IN THE
LOWER COURT

The aforesaid chancery cause was instituted in the Circuit Court
of Rockingham County, Virginia, by Honora E. Toppin and S. F.
Toppin, they being two of the co-owners thereof, to obtain partition, in one of the methods provided hy law, of the lands of which
Frances V. Kelly died seised and possessed, all of said lands being
situate in the City of Harrisonburg, in Rockingham County, Virginia. Process was made returnable to First May Rules, 1943, and
the cause was regularly matured as to all parties defendant.
Testimony was taken in due course to establish the fact that the
real estate forming the subject matter of the suit was not suscept-
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ible of partition in kind amongst the parties entitled thereto and
that the interests of all parties concerned would be promoted by a
sale of said properties and a division of the proceeds in accordance with their respective rights and interests. Thereupon the
Court, by decree entered in said cau~e on the 7th clf1y of .June,
1943 ( R. 33-37), appointed Geo. S. Harnsberger and ·ward Swank
as Special Commissioners to make sale of said real estate in the
manner and upon the terms in said decree set forth.
After advertising said real estate pursuant to the provisions of
said decree, to-wit, twice a week for two successi,~e weeks in the
Daily News Record, a newspaper published in the City of Harrisonburg, Virginia, said Special Commissioners offered the same
for sale at the front door of the County Court House, in Harrisonburg, Virginia, on the 26th day of June, 1943 at which
3*
offer*ing Lots l, 2 and 3 were knocked dovm to William
G. Stroh and Simon J. Lapof, the appellees, for $17,900.
On June 30th, 1943, said Special Commissioners filed their report of sale, recommending confirmation thereof ( R. 38-41).
On July 8th, 1943, your petitioner tendered his upset hid, offering $23,000 for said Lots 1, 2 and 3, and praying that the same
be accepted and the biddings on said properties re-opened at that
figure, which represented an advance of $5,100 over the amount
realized therefor at the public offering. His petition tendering
said advance bid ( R 46-51 ) , accompanied by his certified check in
the amount of $8,QOO as evidence of his good faith in making said
offer, was duly filed by order of Court ( R, 51) and notice duly
given thereon.
.
Thereafter, all parties to the suit filed answers to said petition
( R. 52-60). Each of said answers prayed that the same be read
and treated as an exception to the report of sale of said Commis-sioners and that said advance bid of your petitioner be accepted
and the biddings on said properties re-opened.
\\Tilliam G. Stroh and Simon J. Lapof thereupon 1110\·ed the
Court to dismiss the petition filii1g said upset bid ( R. 61). This
motion was O\'erruled by the Court, whereupon they filed their joint
and separate answer to said petiion ( R. 62-64).
Upon the hearing on said petition, at which evidence was taken
( the same having been duly certified hy the Judge and made a part
of the record) (R. 67-104 ), the Court entered the decree
4*
com*plained of, dismissing said petition and ordering confirmation of the sale made by Special Commissioners to
William G. Stroh and Simon J. Lapof, appellees.
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ST ATElVIENT OF FACTS
The real estate for which petitioner's upset bid was tendered, being Lots 1, 2 and 3 of the real estate embraced in said cause, as
aforesaid, consists of three adjoining lots or parcels of land, improved by a large three-story brick building, several small frame
outbuildings and a frame dwelling-house, situate in the northwestern section of the City of Harrisonburg. The frame out-buildings
and dwelling-house represent only a very small portion of the total
value of the properties, their combined value being approximately
$2,000.
The large three-story brick building is the integral property and
the integral value involved. It has for more than 30 years been
occupied and used as a produce house. For the past 11 years, it
has been operated by Carver Produce Company, a concern which
buys and sells poultry and eggs in huge quantities and processes or
dresses many thousands of chickens and turkeys each year for the
metropolitan markets. This building is ideally adapted to the business referred to. It is commodious, well arranged, well located and
well equipped to carry on this type of operation. It adjoins City
Produce Exchange, another and still larger establishment of the
same type, and is in close proximity to stall other enterprises of
similar character.
5*
Rockingham County, with the City of Harrisonburg as
its seat, has in recent years attained a position of great eminence in the poultry world. As a matter of fact, it has come to he
known and called "The Poultry Capitol of the East". That such
is the case is admitted by appellees in their answer to the original
petition filing the upset bid ( R. 62-64). It is likewise uncontradicted that Rockingham County poultry is of exceptional quality,
sells at a premium, and is greatly in demand ( R. 68-69 Q. 12-15).
Petitioner, a resident of the City of New York, has for 50 year!1
heen engaged in the hotel supply business in that metropolis. In
the course of this business he handles a large volume of poultry,
much of which he obtains from Harrisonburg and Rockingham
County. He buys only dressed poultry. In one week alone, as
shown by his testimony ( R. 68 Q. 12), he handled more than a
quarter of a million pounds of Rockingham County dressed turkeys, purchased from Harrisonburg.
By virtue of his course of dealing with Harrisonburg concerns,
which had become one of his principal sources of supply, petitioner
had visited Harrisonburg and Rockingham County on numerous
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occasions. In so doing, he had called on City Produce Exchange
and Carver Produce Company, the two leading poultry establishments, many times. Of the vast quantities of poulti:-y purchased
by him in this area, approximately 60% was obtained from Carver
Produce Company and aproximately 40% from City Produce Exchange. As a natural consequence, he became familiar with these
two concerns and with the premises on which they were operated.
On June 28th, 1943, while at his place of business in
6*
New York City, petitioner learned through a long-distance
telephone conversation with Mr. H. H. Weaver, of City Produce
Exchange, that the premises occupied by Carver Produce Company had been sold at public auction on June 26th, 1943, for
$17,900. Mr. \Veaver appears to have made casual mention of
said sale during a business conversation ( R. 70 Q. 26), ( R. 80
RCR. 8-11). Prior to this time, petitioner had not kno,vn nor had
oportunity to know that said real estate was to be offered for sale.
Nor did he know that it was the subject of litigation or about to be
sold.
Upon learning of said sale, and of the figure at which said real
estate had been ~nocked down, petitioner's immediate and spontaneous reaction was that the price was "too cheap" and that he would
have been willing to pay substantially more therefor, as evidenced
by his adv~nce bid of $5,100; also that he would have· arranged
to be present at said public offering had he known of the s·ame
( R. 70 Q. 29-31). Acting upon these impulses, he immediately
made a trip to Harrisonburg, where, on July 2nd, 1943, he executed his sworn petition tendering his upset bid in the amount of
$23,000, which was thereafter filed in said cause on July 8th, 1943,
as aforesaid.
William G. Stroh and Simon J. Lapof, to whom the real estate
in question was knocked down at said public offering, are likewise engaged in the produce business and the handling of poultry
in the City of New York. It appears from the evidence that petitioner was not even acquainted with them prior to the sale.
7*
It further appears that they deal principally in live poultry,
whereas petitioner handles ~mly dressed poultry ( R. 71 Q.
33, 36-38).
Although they were in Harrisonburg, and in close proximity to
and within hearing distance of the public crying of said real estate,
neither Mr. Stroh nor Mr. Lapof personally appeared on the scene
or personally bid on said properties, their bidding having been
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done for them by Glenn W. Ruebush, their attorney. Thus it was
that none of _the other bidders, nor the Special Commissioners conducting the sale, knew they wer·e present or interested in the
property.
Neither di<l said Special Commissioners, nor the owners, nor anv
of the other bidders at the sale, know or realize that the existing
war-time conditions in the poultry industry, which conditions have
not only produced greatly advanced prices but have likewise greatly increased the demand for poultry, were such as to materially enhance the value of this property. The evidence taken on the hearing of the petition clearly reveals the reason for this new found
value. Owing to the shortage of meats, there is a three-fold or
triple demand for poultry (R. 71 Q. 32). There are very few
poultry dressing plants in the area involved, which as heretofore
indicated, is famed for the quantity and quality of its produce ( R.
70 Q. 31). Because of war priorities, it is difficult, if not impossible, to equip such an establishment ( R 69 Q. 18). Petitioner,
and many others like him, deal directly with the consumer, and arc
faced with the necessity of protecting themselves by establishing a
direct inlet or source of supply ( R. 70 Q. 31), ( R. 68 Q. 9),
8*
( R. 71 Q. 38 through Q. 40 on 72).
Not only did the foregoing elements of value completely
escape the Special Commissioners, the mvners and the other bidders at the public offering, but likewise were they ignorant of the
definite trend indicated by the entrance of petitioner and appellees
into these proceedings, to-wit : the attraction this particular property had or might have to outside buyers from metropolitan areas
engaged in the poultry business and having direct contact with the
consumer, thereby eliminating the "middle-man" and providing a
"straight-shot" from the producing area to the consumer.
The public offering was advertised only locally, in the Harrisonburg newspaper. Only local bidders were present and bid thereon.
It is in evidence that a large crowd was in attendance at the sale, hut
it is abundantly clear that no one person present was av.rare of the
true value of said property or of the producing causes of that value
other than the bidder for the appellees. Nor was there anything
in the advertisement of sale, limited in scope as it was, to inform
the public of the fitness of the property for the uses and purposes
under consideraion.
S. F. Toppin, one of the owners of said real estate, and v-:ho
was the next-highest bidder at said offering ( his last bid being
$17,800), testified upon the hearing of the petition that he was to-
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tally unaware of the special value or attraction the property held
for outside buyers, that he did not know Attorney Ruebush was
bidding for such ouside interests, and that had he so known he
would have bid more for the property himself ( R. 92 Q.
11-14).
9*
J. W. Hess and L. B. Yates, both of whom are real estate
agents in the City of Harrisonburg, had been called upon to
testify in this cause on June 2nd, 1943, concerning the question
of whether or not the real estate in question was susceptible of partition in kind. Following their testimony in this direction, they
were questioned, by way of cross-examination, with regard to its
value. Although apparently unprepared on· this question, hut being thoroughly familiar with the property, they placed the value of
Lots 1, 2 and 3 at $13,800 and $14,000, respectively. However,
upon being called to testify on the hearing of the petition ( R 8291), they both pointed out that their previous estimates or appraisals were based solely upon the normal, local value of the property
at that time, without consideration or knovdedge of the war-time
factors which gave it a special and particular value to prospective
New York purchasers engaged in the poultry business, and without
any idea that such outside interests would be interested in buying
real estate in the City of Harrisonburg. Both of these gentlemen further testified that they would have appraised said property
at a higher figure had they known or taken into consideration these
self-evident facts.
Russell Eagle, another ·witness called upon to testify on the
hearing of said petition, testified that Stroh and Lapof told him
on Monday, June 28th, 1943, two days after the public offering,
that they were "going to buy it up as high as $30,000 (R. 97-98

Q. 9 & 10, XQ. 1 & 2).
_Geo. S. Harnsberger, one of the Special Commissioners
*offering said real estate for sale pursuant to the decree of
June 7th, 1943, voluntarily took the stand on the hearing
of the petition and stated into the record ( R. 100-103) that neither he nor Mr. Swank, the other Commissioner, knew of this special
value which the property held to an outside market, and that they
would not have recommended confirmation had they known of the
same; also that if they had known of the same they would have
felt, as officers of the Court, that the property should have been
advertised in such manner as to attract the attention of outside
bidders.
10*
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THE QUESTION INVOLVED
The question involved in this appeal is whether or not the biddings on Lots 1, 2 and 3 of the real estate embraced this cause
should be re-opened on the upset bid of petitioner when it manifestly appears that not only the Special Commis!--ioners of sale,
but the landowners and bidders as well, with the exception of the
bidder for the ,appellees, who did not make themselves known at
the sale, were ignorant of an essential element of value which
attached to said properties, to-wit : a particular and special value,
of substantial proportions, to outside or foreign bidders not contemplated prior to the sale, which value is a new and substantially
increased value produced by war conditions, and which, when taken into consideration, renders the price realized for said properties
at said sale grossly inadequate.

ASSIGNMENT OF ERROR
The Court erred, in the light of this new and substantial element of value disclosed, in its failure to find that the
11 *
*price realized for said properties at the public offering ,,vas
grossly inadequate, and its consequent ruling that the petition tendering the upset bid be dismissed and the sale to appellees
confirmed;

ARGUMENT
Petitioner was fully aware at the time he filed his upset bid in
these proceedings,.and is likewise fully aware as he seeks this appeal,
of the long line of Virginia cases in which this Court, in well-considered opinions, has so frequently denied upset bids and confirmed judicial sales of real estate at the price realized at a public offering thereof. It is conceded by petitioner, at the outset, that the
old English rule whereby an advance bid of 10% was all that was
necessary in order to open up the biddings, which rule appears to
have been the rule of practice in Virginia for many years, has long
since been abandoned. The fundamental theory or principle underlying its abandonment was that it was a necessary step in inspiring confidence in the stability of judicial sales, and properly
so.
However, the policy of stimulating confidence in the stabilit~·
of judicial sales does not, and never has, out-lm;ved or precluded
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the acceptance of upset bids where the facts and circumstances surrounding the particular situation involved clearly demonstrate inadequacy of price. In no line of decisions to be found in the books
do we find the Court saying "Each case must in large measure
turn upon its own peculiar facts", or phrases of similar purport,
so frequently as in this class of cases.
*It is deferentially submitted, therefore, that the present
12*
case is one which by reason of its peculiar facts and circumstances should stand the test so well defined by this Court.
We have, to begin with, a poultry dressing establishment ideally
located in the heart of an area ·which has become Jameel and renowned for the tremendous quantity and excellent quality of its
poultry. We see from the record that this produce is in great demand and sells at a premium.
In addition, as clearly shown by the record, the global war in
which we are engaged has vitally affected the poultry industry.
Due to the shortage of meats, which are rationed, there is a threefold or triple demand for poultry, which is un-rationed. As a
natural consequence, of course, the prices of poultry have greatly
advanced. \,Var conditions and priorities likewise make it impossible, or next to impossible, to build or equip an establishment
such as we have in question.
Coupled with the foregoing, ,ve find at least two New York bidders for this Virginia property, both of whom have direct and
personal contact with large consumers of poultry, including metropolitan hotels and restaurants, steamship and railroad companies,
and the Federal Government. These men sell direct to said outlets. By acquiring a plant or plants of the character of the real
estate in question, in a recognized poultry center, with an established reputation, they assure themselves of a continuation of this highly desirable source of supply, eliminate the "middle-man", and
augment their profits by buying directly from the pro13*
*ducer and selling directly to the consumer.
We further see from the record that the property was
appraised or estimated by two Harrisonburg real estate agents at
an early stage of the procedeings at $13,800 and $14,000, respectively, and that the bond of the Special Commissioners appointed by
the Court to make sale of said property, along with other real estate
of little value, was fixed at $15,000. \Ve then see that this property brought $4,000 more at the public offering than its estimated
value; that your petitioners upset bid adds an additional $5,100;
and that Stroh and Lapof were prepared to pay $30,000, an
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adrnnce of $7,000 o,·er the amount of the upset bid, if necessary.
It is nothing short of remarkable for two experienced real estate
men, in a small community, to underestimate a piece of real estate
they see almost every day to the extent of one-half its value. And
so it is that we arrive at the crux of the matte1:. This property
had a special and a particular value which was totally unknown to
these experienced real estate men. They frankly stated, when called upon so to do on the hearing of the petition, that their original
estimates were made purely and solely from the standpoint of normal local values in Harrisonburg, without thought or consideration
of the iact that outside buyers, or even representatives of the poultry
industry, might be interested therein or that the property might
hold any special attraction for such interests. The same situation
applied, as previously indicated, to the Special Commissioners, the
owners of said real estate, and to the Court. The Special Com.:
missioners specific*ally point out, in the record, that they
14*
would not have recommended confirmation had they known
of this element of value possessed by the property. They
further point out, also in the record, that had they known of the
same they would have obtained authority to advertise the sale more
widely, in the metropolitan newspapers, trade journals, etc, where
it ,vould have attracted persons of the class of the petitioner and
the appellees.
Tt is likewise remarkable to observe that all parties to the suit invoh·ing the sale 6f said real estate, including the infant co--owners
and one of the co-o\.vners in the military service, ans\vered the petition tendering the upset hid and joined in the prayer thereof, reciting that they \Vere unaware of this unusual element of rnlue. As
Special Commissioner Harnsberger said in his testimony ( R. 100101), he had never known of a case in his 37 years at the bar
where all of the parties to the suit, including the attorney:-; and the
Commissioners of the Court, were ignorant of an es:-;ential element
of value. The answer of vVilliam G. Stroh and Simon J. Lapof,
appellees herein, expressly directs attention lo the fact that the
Special Commissioners of sale were "experienced and capable" ( R.
63). Yet here we ha ,·e them, speaking through Con11nis:-;ioner
Harnsberger, making the foregoing observation and expressly telling the Court they would not ha,·e recommended confirmation had
they known of this remarkable rnlue. vVhen asked, on doss-examination, whether or not any caves had been discovered on the property, this Commissioner said (R. 102 XQ. 8) "We have discovered
a value that is equal to a cave". In the ensuing question and ans-
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wer (R. 103 XQ. 9), he elaborates on this answer in a way
which is succient and clear by pointing out that petitioner
had come into the procedings and ''planked down five thousand dollars", to use his language, and that he had learned Stroh
and Lapof were willing to pay $12,000 more for the property than
their bid.
There is not the slightest question raised anywhere in the case as
to the qualifications or eligibility of petitioner to make an upset
bid on this property. He was in New 'fork, attending to his regular duties in the course of his business when he learned, purely by
chance, in a business conversation with a representative of City
Produce Exchange that the Carver Produce Company property had
been sold two days before. This was his first knmvledge of the
::;ale or of th~ fact that the property was to he sold.
On the other hand, it is significant to observe that the bidding
for the appellees was done through a local person. .:\ppellees remained in the background so that neither the mvners nor the Commissioner.s knew of their interest in the property. They appear to
have overlooked the fact that they were dealing with the Court.
vVhile actual fraud is not alleged on their part, it seems only proper
to observe that these men did not occupy the position of vendees of
property being offered by an individual vendor. They were not
dealing at arm's length with an individual vendor, but were transacting business with a court of equity and fair dealing, administering justice for the benefit of the co-owners of real estate, including
infants and a memb~r of the armed forces. Under these circumstances, they stood in a position of confidential relationship
with the Court.
Their actions and conduct, however,
*do not bespeak such relationship.
16*
It is a well established policy of this Court and of the
courts of this Commonwealth that when a judicial sale is held, particularly where the rights and interests of infant owners are involved, and certainly the same policy would apply with equal force
and vigor where the rights and interests of an owner in the armed
forces are concerned, to obtain the best price to he had. If it is a
creditor's suit, the creditors are naturally interested in getting the
best price obtainable. If a partition suit among heirs, the heirs are
naturally desirous of doing the same thing. In either event, it is
the duty o·f the Court to cause property to be sold for the best price
it will bring at a fair sale, when all the facts are known. Here all
the facts were not known. No one having an 'interest in the sale
of the property knew of the attraction and value it had to outside
15*
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buyers having contacts which made this property valuable to them
beyond· the dreams or imagination of anyone. And the only persons who knew of this exceptional value, and who at the same time
knew the sale was to be held, apparently took every precaution to
prevent it from becoming known. They had superior information
possessed by no one else and they saw to it that such information
was not divulged, even to the extent of keeping their identity undisclosed until after the property qad been knocked down.
The facts were not known until after the report of sale and
vVhen they were then
recommendations for confirmation.
brought to light by petitioner, through his upset bid and the
disclosures revealed on the proceedings thereon, much the
Ii*
*same situation was presented as in cases of after-discovered evidence.
The value of this real estate, or of any property, is its true and
real value at any given time. It may be worth more at one time
than another. It may be worth more for some purposes than for
others. It may be worth more to some persons than to others.
Here we have property which, at this time, under existing war-time
conditions, has a special and particular value to a certain class of
people who are in position to adapt it to a particular use. \,Ve see
from the testimony that at least one other person in his category
would have been present to bid on the property had he known it
was to be offered for sale. There would be doubt have been others of like status had the poultry industry and the metropolitan
dealers known or had opporttmity to know of the sale.
On the hearing of the petition, counsel for the appellees relied
principally on the case of Dmm v. SUk, 155 Va. 504, 155 S. E.
694, as authority for the proposition that the petition should be dismissed and the sale confirmed to appellees. It is submitted, however, that such is not the case. It is true that in Dunn Y. Silk the
upset bidder was a New York man, as is the petitioner herein. It
is likewise true that he was shown to have been without knowledge
of the sale, thereby again paralleling petitioner herein. However,
the property therein involved v.ras a farm in Bath County. It had
no element of unusual and undiscovered value such as \Ve have
here. The upset bid filed therein represented only a ~ 0% advance,
the property having been knocked down at the public
18*
*auction for $21,000 and his bid being $23,100. The Court,
in receiving the upset ,bid of 10%, said that the price hid at
the auction was inadequate. vVhen the biddings were re-opened
at the upset bid figure of $23,100 there was no further bidding and
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the property was sold to the upset bidder. ln confirming this sale,
the Court ruled that the price was fair and adequate, from which
decree an appeal was taken. Obviously the lower Court was in
error in terming a $21,000 sale as inadequate and then, in the next
breath, terming a sale of the same property at $23,100 as being
fair and adequate. Petitioner ful1y concurs in the decision of
this Court reversing the case of Dunn v. Silk and i1wites a comparison of the same with the facts in this case.
Under the facts and circttmstances of the instant case, on whose
side is equity and right? Appellees may be disappointed in not
getting the property at half its worth, but the landowners are the
persons interested in getting the best price obtainable. It is the function and the duty of the Court to obtain for them the best price the
land ·will bring at a fair sale, 1.vlum a:!l of the fa.els a.re !mown. The
facts were not known in this case, by anyone, prior to the public
offering. Now they are known to all parties concerned. Herein
lies your petitioner's appeal.
Your petitioner, for the reasons heretofore assigned, respectfully
submits that the decree of July 31st, 1943, from which this appeal
is asked, is erroneous, and he prays that an appeal may be allowed therefrom, that said decree may be reviewed, reversed and
set aside, and such decree entered as may be proper.
19*
The undersigned counsel for petitioner desires to state
orally the reasons for reviewing the decision complained of,
and asks that he may be notified of the time when he may be heard.
It is hereby certified that there were mailed on August 28th,
1943, to Glenn W. Ruebush and Laird L. Conrad, Attorneys for
\Villiam G. Stroh and Simon J. Lapof, carbon copies of the foregoing petition; said attorneys being the only opposing counsel appearing in this suit.
It is further hereby certified that the foregoing petition for appeal will be forthwith filed with the Clerk of the Supreme Court
of Appeals of Virginia, at Staunton, Virginia.
NATHAN SCHWEITZER, By Counsel.
LAWRENCE H. HOOVER, Counsel.
I, Lawrence H. Hoover, an attorney practicing in the Supreme
Court of Appeals of Virginia, do certify that in my opinion there
is error in the decree complained of in the foregoing petition for
the reasons therein set forth, and that said decree should be reviewed, reversed and set aside.
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Given under my hand, this 28th day of August, 1943.

LAWRENCE H. HOOVER,
Harrisonburg, Virginia.
Received August 28th 1943,

W. W. SMALES, Deputy Clerk.
Apeal awarded, Bond $500.00 Septemher 28, 1943.
GEORGE L. BROWNING.
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STATE OF VIRGINIA, TO-WIT:

IN THE OFFICE OF THE CLERK OF THE CIRCUIT
COURT OF ROCKINGHAM COUNTY,
AUGUST 18, 1943.
Honora E. Toppin and
Samuel F. Toppin
v.
fo Chancery
Susan B. Fauls, Ethel L. Kelly,
Mary V. Farver, \Vebster E. Hubbell,
Franklin S. Hubbell, Jay K. Hubbell,
infant, and Millicent L. Hubbell, infant

C<JJ11plai11an Is

Dcfc11da11ts

Be it remembered that heretofore, to-wit, at First May Rules,
1943, came the complainants by their attorney, and filed in the
Clerk's Office of said Court their bill in chancery as follows, towit:
RILL OF COMPLAINT
page 2 ~

To the II on. J-1. lF. Bertram, Judge of said Court:
Your complainants, Honora E. Toppin, whose name is usually
written Nora E. Toppin, and Samuel F. Toppin, whose name is
usually ,vritten S. F. Toppin, respectfully represent:
That Frances V. Kelly died, intestate, on the 20th day of December, 1915, leaving her surviving John E. Kelly, her husband,
who departed this life on the 19th day of February, 1943, and the
following heirs at law :
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Honora E. Toppin, nee Kelly, a daughter;
Susan B. Fauls, nee Kelly, a daughter;
Bernedetta A. Gleason, nee Kelly, a daughter;
Mary V. Farver, nee Kelly, a daughter;
Louise C. Hubbell, nee Kelly, a daughter, who died, intestate, on September 17, 1938, leaving her surviving 'Webster
B. Hubbell, her husband, and the following children:
(a) Webster E. Hubbell, a son;
( b) Franklin S. Hubbell, a son;
( c) Jay K. Hubbell, a son, an infant over 14 years of age;
( d) Millicent L. Hubbell, a· daughter, an infant over 14
years of age ;
( 6) John F. Kelley, a son, who died, testate, on the 23rd day of
March, 1937, his will being duly of record in the Clerk's
page 3 ~Office of Rockingham County, Virginia, in \\Till Book 13,
Page 181, who devised to Harry E. Brady all of his
right, title, interest, and estate in and to the real estate of
which the said Frances V. Kelly the moher of John F. Kelly, died seised and possessed.
An attested copy of the will of the said John F. Kelly is herewith
filed, marked "Ex. John F. Kelly \,\Till," and the same is prayed
to be read as a part hereof. ·
That the said Frances V. Kelly died seised and possessed of certain improved real estate in the northern portion of the City of
Harirsonburg, Virginia, namely:
( 1 ) A lot known as Lot No. 5 on the Sallie W. Gray plat, situ
ate on the west side of North Main Street, in the City of Harrisonburg, Virginia, adjoining the property of the City of Harrisonburg and the lot formerly owned by Mattie M. Mumaw, being
the same property conveyed to the said Frances V. Kelly by Sallie
W. Gray, by deed dated November 15, 1887, \\ hich deed is duly
of record in said Clerk's Office in D. B. 33, Page· 161. This original deed is herewith filed, marked "Ex. Frances V. Kelly Deed
No. 1," and the same is prayed to be read as part hereof. This
same lot is designed as Lot No. 1 upon the plat attached hereto.
That the said Sallie vV. Gray plat, referred to in said deed, is
not a matter of record in the Clerk's Office of said Court, and its
whereabouts are not known.
(2) The rear portion of Lot No. 6 on the Sallie W.
page 4 ~Gray plat, which was formerly owned by Mattie M.
Mumaw. In the sale of the rear portion of said lot by
Mattie M. Mumaw to \\Tilliam G. Pinkerton, there was included
( 1)
( 2)
( 3)
( 4)
( 5)
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a right of way four feet square at the north-west corner of that
portion of said lot retained by the said Mattie M. Mumaw, which
easement is now for the benefit of the rear portion of said lot. An
attested copy of said deed from Mattie M. Mumaw to William
G. Pinkerton is herewith filed, marked "Ex. Pinkerton Deed,"
and the same is prayed to be read as a part hereof.
That Frances V. Kelly acquired said lot from I-I. W. Bell and
his wife, by deed elated February 20, 1904, which deed is duly of
record in said Clerk's Office in D. B. 74; Page 203. This original
deed is herewith filed, marked "Ex. Frances V. Kelly Deed No. 2,"
and the same is prayed to be read as a part hereof.· This same lot
is designated as Lot No. 2 upon the plat attached hereto.
( 3) Lot No. 8 on the Sallie W. Gray plat, situate on the south
s·ide of Gray Street, being the same property conveyed to Frances
V. Kelly' by Edw. C. Martz, Special Commissioner, by deed dated
November 6, 1905, which deed is duly of record in said Clerk's
Office in D. B. 76, Page 303. The original deed is herewith filed,
marked "Ex. Frances V. Kelly Deed No. 3," and the same is prayed to be read as a part hereof. This same lot is designated as Lot
No. 3 upon the plat attached hereto.
( 4) Lots 32 and 33 on the plat of Zirkle's Addition to the Town·
of Harrisonburg, Virginia, which plat is duly of record in said
Clerk's Office in Hustings Court Deed Book No. 1,
page 5 ~Page 45, being the same lots acquired by Frances V.
Kelly by deed elated April 22, 1902, from T. N. Haas,
Special Commissioner, which deed is duly of record in said Clerk's
Office in D. B. 69, Page 279. The original of this deed is herewith
filed, marked "Ex. Frances V. Kelly Deed No. 4," and the same
is prayed to be read as a part hereof.
That the said Bernedetta A. Gleason and her husband, by deed
dated February 22, 1918, ,vhich deed is duly of record in said
Oerk's Office in D. B. 109, Page 511, conveyed to the said S. F.
Toppin, all of her undivided 1/6 interest and estate in the Frances
V. Kelly properties hereinabove described. An attested copy of
said deed is herewith filed, marked "Ex. S. F. 'Toppin Dee~l," and
,
the same is prayed to be read as a part hereof.
That the said Harry E. Brady, single, by deed elated April 17,
1937, which deed is duly of record in said Clerk's Office in. D. B.
168, Page 367, conveyed to Honora E. Toppin, under the name
of Nora E. Toppin, and to Susan B. Fauls, under the name of Sue
B. Fauls, his undivided 1/6 interest in the estate of Frances V.
Kelley which he had acquired under the will of the said John F.
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Kelly. An attested copy of said deed is herewith filed, marked
''Ex. Harry E. Brady Deed," and the same is prayed to be read
as a part hereof.
That John E. Kelly and Ethel L., his wife, by deed dated September 4, 1937, which deed is duly of record in said Clerk's Office in D. B. 171, Page 70, conveyed to Susan B. Fauls, under
the name of Susie B. Fauls, an undivided 1/ 6 interest in said lot
No. 5 on the Sallie F. Gray plat, which interest
page 6 rwas acquired by John E. Keily from L. P. Ott, Trustee.
An attested copy of said deed is herewith filed, marked
"Ex. Susan B. Fauls Deed," and the same is prayed to be read as
a part hereof.
That the said S. F. Toppin is the present owner, by mesne assignments of a judgment recovered by B. Bloom agaipst Mary
Kelly, now Mary V. Farver, on October 20, 1917, which judgment
was duly docketed in said Clerk's Office in J. D. 12, Page 38, the
same bemg in the sum of $61.07, with interest from August 1,
1916, until paid, and $2.50 costs. An abstract of said judgment is
herewith filed, marked "Ex. S. F. Toppin Judgment," and the
same is prayed to be read as a part hereof.
That Honora E. Toppin, by deed dated March 25, 1943, which
deed is duly of record in said Clerk's Office in D. B. 189, Page
- - , acquired from Webster B. Hubbell all of his right, title, interest, and estate, the same being his curtesy right or estate in the
share of Louise C. Hubbell, now deceased, the former wife of
'Webster B. Hubbell, in the estate of the late Frances V. Kelly. An
attested copy of said deed is here,vith filed, marked "Ex. Honora
E. Toppin Deed," and the same is prayed to be read as a part herefo
That the said Lot No. 5, as shown on the Sallie \~T. Gray plat,
being the same as Lot No. 1 on the plat filed herewith, is owned
by the following persons in the following proportions:
Honora E. Toppin, 1 /2 shares,
Honora E. Toppin, the curtesy right of \i\T ebster B. Hubbell in the share of Louise C. Huhbell,-the remainder
page 7 }interest therein belonging to vVebster E. Hubbell, Franklin S. Hubbell, Jay K. Hubbell, and Millicent L. Hubhell,-1 share.
S. F. Toppin, 1 share.
Susan B. Fauls, 2 1/2 shares.
That the said rear portion of Lot No. 6 on th~ Sallie vV. Gray
plat, the same being Lot No. 2 on the plat attached hereto, the
said Lot No. 8 on the Sallie W. Gray plat, the latter being Lot No. 3
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on the plat attached hereto, and the said Lots 32 and 33 on the plat
of Zirkle's Addition are now owned by the following persons in
the following proportions :
Honora E.- Toppin, 1 1/2 shares,
Honora E. Toppin, the curtesy right of Webster B. Hubbell in
the share of Louise C. Hubbell,-the remainder interest therein
belonging to vVebster E. Hubbell, Franklin S. Hubbell, Jay K.
Hubbell, and Millicent L. Hubbell,-1 share,
S. F. Toppin, 1 share,
Susan B. Fauls, 1 1/2 shares,
Mary V. Farver, 1 share.
That your complainants are advised and allege that they have a
right to have partition of said properties in one of the methods
provided by law.
That the aforesaid properties on North Main and Gray Streets,
Harrisonburg, Virginia, have valuable improvements thereon, towit: Lot No. 1, as shown on the plat filed herewith, is improved by the residence of the late John E. Kelly,
page 6 ~which residence is rentable at $20.00 per month, and
could now be rented for that amount ·were it not for the
contrary and arbitrary opposition of Susan B. Fauls and Ethel L.
Kelley, the latter being the widow of the late John E. Kelly, who
now have the keys to said residence and will not surrender the
same; Lots Nos. 2 and 3, as shown on said plat, are improved by
a large frame and large brick bt~ilding and certain sheds ·which
are now rented for $100.00 per month.
That Lots 32 and 33 of Zirkle' s Addition are improved by tenant houses, all of which are rented.
That, due to the arbitrary opposition of Susan B, Fauls and the
said Ethel L. Kelly and to the infancy of two of the children
of Louise C. Hubbell, there is no one at this time legally appointed
to preserve, rent, and collect the rents from the aforesaid properties,
and it is necessary that a Special Receiver be appointed to preserve,
rent, and collect the rents from said properties pending their disposition.
That the residence property would ha ,·e been rented .at $20.00
per month by agreement of all the adult heirs, had it not been for
the opposition of Susan B. Fauls and Ethel L. Kelley, and your
complainants are advised and allege that the said Susan B. Fauls
and Ethel L. Kelley are liable for the rent of the residence property
at $20.00 per month from. February 23, 1943.
In consideration of the premis~s and inasmuch as your com-
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plainants are remediless save in a Court of Equity, where matters of this sort are alone and properly cognizable,
page 9 hour complainants pray that Susan B. Fauls, Ethel L.
Kelly, Mary V. Farver, Webster E. Hubbell, Franklin
S. Hubbell, Jay K. Hubbell, and Millicent L. Hubbell may be made
parties defendant to this bill of complaint and be required to answer the same, ans,ver under oath being hereby expressly waived;
that pr:ocess may issue against the resident defendants, Susan B.
Fauls, Ethel L. Kelly, and Jay G. Hubbell, and that an order of
publication may be had as to the non-resident defendants, Mary
V. Farver, Webster E. Hubbell, Franklin S. Hubbell, and Millicent L. Hubbell; that a guardian ad litem may be appointed for
thereto; that a Special Receiver may be appointed in this cause to
L. Hubbell; that partition may 15e had of the aforesaid propertie~
in one of the methods provided by law among the parties entitled
thereto; that a Special Received may be appointed in this cause to
preserve, rent, and collect the rents from the aforesaid properties
pending the disposition of the same; that a recovery may be had
against Susan B. Fauls and Ethel L. Kelly for the rent of the residence property at $20.00 per month from February 23, 1943; that
all necessary decrees and reference may be had and taken; that
proper attorney's fees may be allowed to counsel for complainants
for instituting and conducting this suit; and that your complainants may have such other, further, and general relief as the nature
of the case may require or to Equity may seem meet, and they
will ever pray, etc.
HONORA E. TOPPIN
SAMUEL F. TOPPIN
By Counsel.
GEO. S. HARNSBERGER, Counsel.
page 10 ~State of Virginia,
City of Harrisonburg, to-wit:
This day Honora E. Toppin personally appeared before me, F.
Flavia Converse, a Notary Public in and for the City ·aforesaid, in
the State of Virginia, in my City aforesaid, and, being duly sworn,
deposes and says:
I am one of the complainants in the suit of Honora E. Toppin
and Samuel F. Toppin vs. Susan B. Fauls and others. I have read
the above bill of complaint in that suit, and do solemnly swear that
the facts stated therein are true to th~ best of my knowledge and
helief.
HONORA E. TOPPIN.
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Subscribed and sworn to before me this 7th day of April 1943.

F. FLA VIA CONVERSE
Notary Public.
page 11 ~

AFFIDAVIT AS TO MILITARY OR
NAVAL SERVICE OF DEFENDANTS

State of Virginia,
City of Harrisonburg, to-wit:
This day Honora E. Toppin personally appeared before me, F.
Flavia Converse, a notary public in and for the City aforesaid, in
the State of Virginia, and being duly sworn depo~es and says:
I am well acquainted with each of the defendants, a:I of them
being my close relatives, and no one of them is in either the military or naval service of the United States.
HONORA E. TOPPIN
Subscribed and sworn to before me this 22d day of March,
1943.
F. FLA VIA CONVERSE
Notary Public.

AFFIDAVIT AS TO NON--RESIDENT DEFENDANTS
State of Virginia, ·
City of Harrisonburg, to-wit:
Honora E. Toppin this day personally appeared before me, F.
Flavia Converse, a Notary Public· in and for the City aforesaid,
in the State of Yirginia, and being duly sworn, deposes and says:
I am a daughter of the late Frances V. Kelly and John
page 12 ~E. Kelly; my sister, Mary V. Farver, and the children
of my deceased sister, Louise C. Hubbel, with the exception of Jay K. Hubbel, are non-residents of the State of Virginia;
their postoffice addresses are:
l\fary V. Farver, 710 7th St., Portsmouth, Ohio;
Webser E. Hubbell, 1505 West Chamberlain Ave., Knoxville,
Tennessee;
Franklin S. Hubbell, 1505 West Chamberlain Ave., Knoxville,
Tenn.;
l\'.Iillicent L. Hubbel, 493 Fairview ~ve., Bridgeport, Connerticut.
HONORA E. TOPPIN.
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Subscribed and sworn to before me this 22d day of March, 1943.

F. FLA VIA CONVERSE,
Notary Public.
OBJECT OF SUIT
The object of this suit is to have partition, in one of the methods
provided by law, of the lands of which Frances V. Kelly died
seised and possessed, said lands being situate in the northern portion of the City of Harrisonburg, Rockingham County, Virginia,
and designated as Lot 5, the rear portion of Lot 6, and Lot 8 on
the Sallie \V. Gray plat, being the same as Lots Nos 1, 2, and 3 on
the plat filed with the bill of complaint in this suit, to which last
named plat special reference is hereby made for a more particular
description of said lots and the improvements thereon, and also
I Jots Nos. 32 and 33 as shmvn on the plat of Zirkle Addition to
the Town of Harrisonburg, which plat is duly of record in the
County Clerk's Office of Rockingham County, Virginia,
page 13 ~to ,vhich plat special reference is hereby made, and, pending the disposition of said properties, to have a Special
Receiver appointed to preserve and rent said properties and collect
the rents due therefrom, which rents ,vill be disposed of under the
orders of the Court in this suit.

ANSWER OF GUARDIAN AD LITEM FILED AT RULES
The answer of Jay K. Hubbell and Millicent L. Hubbell, infants
of tender years, by Francis S. :Miller, their Guardian ad Litem, to
a bill of complaint exhibited against them ( and others), in the said
Court, by Honora E. Toppin, et al.
Respondents answering by Francis S. Miller, their Guardian ad
Litem, to so much of the Complainants' Bill as they are advised it
is material for them to answer unto, answer and say that they know
nothing of the truth of the matters of fact alleged in the Complainants' Bill and neither admit nor deny the same; but call for
full proof. That they are infants of tender years, and ask the aid
of the Court in protection of their interests.
Having fully answered they pray to he hence dismissed with their
costs; and as in duty bound will ever pray, etc.

FRANCIS S. MILLER,
Guardian ad Litem.
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Sworn to before me this 1st clav of Mav 1943.

-

~

'

ivlAl{GlE BOWERS, Deputy Clerk.
Filed
1943.

111

the Clerk's Office, lfockingham County, Va., May 1,

J.
page 14 ~

ROBERT SWITZER, Clerk.

SEPAl{ATE ANSWER OF SUSAN B.
FAULS FILED AT RULES

The separate .Answer of Susan B. Fauls to a bill of complaint
exhibited in the Circuit Court of H.ockingham County by Honora
E. Toppin against this respondent and others.
This respondent answering said bill, or so much thereof as she is
advised she should answer, answers and says:
Respondent avers that it is true as alleged in said bill that her
mother, Frances V. Kelley, died intestate December 20, 1915, and
that her father, the late John E. Kelley, died on the 19th day of
February, 1943.
Respondent further admits that the names of the heirs at law
of said Frances V. Kelley are correctly stated in said bil1.
l{espondent admits, as further alleged in said bill, that the real
estate of which the said Frances V. Kelley died seized, possessed
and intestate consists of the fallowing properties located in Harrisonburg, Virginia:
( 1) A lot of land with dwelling house and ~)ther improvements
thereon, situate on the west side of North Main Street, and extending westward therefrom to the railroad right of way, being further
knmvn as Lot No. Five (5) on the Sallie \V. Gray plat. Being the
same land which was conYeyed to Frances V. Kelley by Sallie vV.
Gray by a deed dated November 15, 1887, recorded in the Clerk's
Office of Rockingham County, in Deed Book 33, at page 161, and
being also the same land designated as Lot No. One ( 1)
page 15 ~on the plat filed with the bill in this cause, and also known
as the John E. Kelley residence property.
( 2) That certain lot of land, with improvements thereon, adjoining on its south side the aforesaid lot- Five ( 5) shown on the
Sallie \V. Gray plat, lying west of the Moomaw lot, and extending
from it to the railway right of way, being the rear portion of Lot
No. Six ( 6) on the said Sallie \V. Gray plat, and being also the
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same land designated as Lot No. Two ( 2) on said plat filed with
the hill herein; this being the same land conveyed to Frances V.
Kelley by H. W. Bell and wife by a deed of February 20, 1904,
recorded in said Clerk's Office in Deed Book 74, at page 203.
( 3) A certain lot of land, with improvements thereon, fronting on the south side of Gray Street, and extending southward
therefrom to said Lot No. Six ( 6) on said Sallie W. Gray plat,
lying between the property of C. D. \N enger and C. B. Rhodes arid
the right of way of said railway; being further known as Lot No.
Eight (8) on the Sallie \V. Gray plat, and also designated as Lot
No. Three ( 3) on the said plat filed with the bill herein. This
heing the same land conveyed to Frances V. Kelley by E. C. Martz,
Special Commissioner, by a deed dated November 6, 1905, recorded
in said Clerk's Office in Deed Book 76, at page 303.
( 4) Those two certain lots of land with improvements thereon,
situate on the north side of Johnson Street, in Harrisonburg, known
as Lots Nos. Thirty-two ( 32) and Thirty-three ( 33) on the plat of
Zirkle's Addition to the City of Harrisonburg, recorded in· Deed
Book No. 1, at page 45 ; being the same land conveyed to
page 16 ~Frances V. Kelley by T. N. Haas, Special Commissioner,
. by a deed dated April 22, 1902, recorded in said Clerk's
Office in Deed Book 69, at page 279.
This respondent avers that said Lot No. Five ( 5) on the said
Sallie vV. Gray plat is owned in fee simple by the following named
persons in the following proportions :
Susan B. Fauls
10 / 24 undivided interest
Honora" E. Toppin
6/24
"
"
S. F. Toppin
4/24
"
,,"
Webster E. Hubbell
1/24
"
Frank S. Hubbell
1/24
"
"
Jay K. Hubbell, infant·
1/24
"
Millicent Hubbell, infant
'"
1/24
"
The shares of the four last named owners being subject, however, to the curtesy interest of their father, Webster B. Hubbell,
and which curtesJ' interest is now owned by Honora E. Toppin.
Respondent avers further that the remaining parcels of said real
estate above described as parcels 2, 3, and 4, are owned in fee
simple by the following named persons in the following proportions:

Na than Schweitzer v. William G. Stroh et al
Susan B. Fauls
Honora E. 'l'oppin
S. F. Toppin
Mary Fawver
\Vebster E. Hubbell
Frank S. Hubbell
Jay K. Hubbell infant
lVIiJlicent Hubbell, infant
page 17 ~
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6/24 undivided interest
6/24
"
"
4/24
"
"
4/24
1/24
"
"
1/24
"
1/24
"
1/24
"
"

The shares of the four persons last named being likewise subject to the curtcsy interest of 'vVebster E. Hubbell,
their father, and which share as aforesaid is now owned by Honora
E. Toppin.
Respondent further cn-ers as she is advised, that the interest of
said Mary V. Fawver in said property is subject to the lien of a
certain judgment now mvned hy S. F. Toppin, which judgment is
for $61.07, with interest from August 1, 1916, and $2.50 costs, was
recovered by B. Bloom against Mary V. Fawver in the name of
Mary V. Kelley, on the 20th day of October, 19.17, and was
docketed in said Clerk's Office January 10, 1918, in Judgment Lien
Docket 12, at page 28.
This respondent expressly avers and denies that the lien of said
judgment is binding upon any part of the share owned by this respondent in said Lot No. Five ( 5) on the Sallie vV. Gray plat,
because the deed of trust executed by Mary V. · Fawver to L. P.
Ott, Trustee, and under which said property was sold by said
Trustee to John E. Kelley, was executed and recorded in said
Clerk's Office on March 14, 1917, which elate was prior to the date
of recovery of said judgment. Respondent files herewith as "Exhibit 1" ·with this, her answer, an attested copy of the said deed of
trust and asks that the same may be reas as part hereof.
Respondent admits that the said residence property of the late
John E. Kelley is rentablc at $20.00 per month. However, expressly denies that either she or the said Ethel L. Kelley, widow·
of John E. Kelley, deceased, has at any time been contrary, or has
exhibited arbitrary opposition to the renting of said
page 18 ~property, as alleged in the bill filed herein. This respondent has at no time had possession of the keys to said property, or of any part of the property itself.
Respondent is in formed and here represents unto the Court that
said Ethel L. Kelley did object to surrendering said keys or possession of said property, but her reason for so doing was the fact
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that certain of the tangible personal property in possession of John
E. Kelley at his death still remained, and still remains, in said
house, and the true uwnership is in doubt.
Under these circumstances, and out of respect to her father, this
respondent felt that his widmv should be allowed a reasonable time
to ,·acate the premises which had been her home throughout the
period of her married life with respondent's deceased father. So
far as respondent's interest in said property is concerned, this respondent hereby respectfully represents unto the Court that she is
willing that her said step-mother may continue to use said property,
without charge therefor, so long as she may care to do so, and so
long as the property remains unsold.
Respondent admits that the real estate described in the bill filed
herein cannot be conveniently partitioned in kind among the parties
entitled thereto; that the interests of all parties entitled thereto will
be promoted by a sale thereof, and a distribution of the proceeds
of sale among the parties according to their respective rights.
Having now fully answered, respondent prays that she may be
hence dismissed with her reasonable costs expended, and respondent
will ever pray, etc.
SUSAN B. FAULS,
· By Counsel.

WA RD SvVANK, 0 f Counsel.
page 19 ~AFFIDAVIT AS TO MILITARY SERVICE
OF DEFENDANTS
State of Virginia,
City of Harrisonburg, to-wit:
This day S. F. Toppin, one of the complainants in the above entitled suit, personally appeared before me, F. Flavia Converse, a
notary public in and for the City aforesaid, in the State of Virginia,
and being duly sworn deposes and says:
I am one of the complainants in the above entitled suit. I am
well acquainted with all of the defendants, all of them being my
relatives by marriage. None of the defendants are in the military
service of the United States except Franklin S. Hubbell, who has
gone into that service since the institution of this suit.
S. F. TOPPIN.
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Subscribed and sworn to before me this 2d day of June, 1943.

F. FLA VIA CONVERSE,
Notary Public.
page 20 ~

EVIDENCE TAKEN ON BEHALF OF

COMPLAIN ANTS
Depositions taken hy consent, as far as the parties are represented, and all of the resident parties are represented, and by order
of publication as to the non-residents, the 2d day of June, 1943, in
the Council Room of the Municipal Building, Harrisonburg, Virginia, before the undersigned Notary Public, to be read as evidence
on hehal f of the complainants in the above entitled cause.
JUNE 2, 1943
Present: Geo. S. Harnsberger, Esq., Attorneys for Honora E.
Toppin and S. F. Toppin, and S. F. Toppin in person.
Present: \\i ard Swank, Esq., Attorney for Susan B. Fauls and
Ethel L. Kelly. .
Present: Francis S. Miller, Esq., guardian ad litem for Jay K.
HubbeJI and lVIi11icent L. Hubbell, infant defendants.
Mr. L. B. 'f' ates, a ,vitness introduced on hehalf of complainants,
being first duly sworn, deposed.
Direct examination was conducted by Mr. Harnsberger.
QI. You are Mr. L. B. Yates?
A. Yes, sir.
Q2. Of Harrisonburg, Virginia. You are a real estate agent?
A. Yes, sir.
QJ. How long have you been in that business?
A. About 18 years.
page 21 ~ Q4. Are you familiar with properties in Harrisonburg,
in general?
' A. )' es, sir.
QS. State whether or not you have recently inspected the properties belonging to the estate of Frances V. Kelly, situate in the
northern portion of the City of Harrisonburg?
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A. I have.

Q6. It appears from the plat filed with the bill of complaint in
this suit that Lot No. 1 has a frontage on North Main Street ,of 55
feet and 10 inches and a depth along its southern line of 278 feet,
and abuts on the right of way of the Southern Railroad for a
distance of 60 feet. Please state what constitutes the chief value
of that property.
A. In my opinion, the chief value of that is your frontage that
the house stands on; in other words, that is your chief value.
A7. The frontage with the dwelling?
A. Yes, sir.
Q8. It appears from the bill of complaint that Lot No. 1 is
owned by the following parties in the following proportions :
Honora E. Toppin, 1 ,Vi shares; Honora E. Toppin, the curtesy
right of Webster E. Hubbell in the share of Louise C. Hubbell, one
share, the remainder interest in that part of the property belonging
to Webster E. Hubbell, Franklin S. Hubbell, Jay K. Hubbell, and
Millicent L. Hubbell in equal shares; S. F. Toppin owns a· share,
and Susan B. Fauls owns two shares and a half. State whether or
not this Lot No. 1 can be conveniently partitioned in kind among
those people in those particular shares.
A. I can't see how it is possible'it could be.
page 22 ~ Q9. That is almost apparent, but just give us some
reason for it.
A. \V ell, in the first place, the value in that property is in its
frontage on North Main Street. \Vhen you sell that, or eliminate
that, I don't see how it could be divided to any advantage to anybody.
QlO. In other words, you would have to divide the front and the
house into those many shares?
A. If you would undertake to divide it at all, that is the only way
You could do.
- Q 11. And that would absolutely destroy its value for anybody?
J\. Absolutely.
Ql2. It also appears from the plat filed in this cause that Lot No.
2 has no outlet at all except over Lot No. 1 or over Lot No. 3, .and
it also appears from the plat that Lot No. 3 has a frontage of 60
feet and 2 inches on Grav Street, and that Lot No. 2 abuts 134 feet
on Lot No. 1, and that -Lots 2 and 3 abut on the Railroad for a
distance of 188 feet and 8 inches and have a depth along the eastern

Nathan Schweitzer v. William G. Stroh et al

27

Mr: L. B. Yates

line for a distance of 165 feet and 6 inches. It also appears from
the plat that the poultry building and sheds cover a good portion of
both of these lots. State ·what constitutes the chief value of those
properties.
A. The chief value in those properties is in the poultry house now.
occupied by the Carver Bros.
Q. 13. Now, it appears from the bill of complaint in this cause
that those two lots, with the improvements thereon, are owned
in the following proportions: Honora E. Toppin, 10 shares,
Honora E. Toppin, the curtesy right of \i\T ebster B.
page 23 ~Hubble in the share of Louise C. Hubble, _the remainder
interest therein belonging to Webster E. Hubble, Franklin
S. Hubble, Jay K. Hubble, and Millicent L. Hubble. That has to
do with one share. S. F. Toppin owns a share. Susan B. Fauls
owns a share and a half, and Mary V. Farver owns a share. Now,
state whether or not that property could be conveniently partitioned
in kind, so as to divide it up among those parties according to their
respective shares.
A. I do not think it can be done.
Ql4. Why?
A. Because your greatest value there is in the produce house
itself, and if you divide that into any _portions whatever you would
,
simply destroy the value of the property.
QlS. State whether or not it would be to the best interests of the
infants, as well as all of the parties concerned, that these properties
be sold and the proceeds divided among the respective parties
thereto.
A. I think that is the only sensible way to handle this property,
for the interest of all concerned.
Q16. In looking over this property, did you come to any conclusion as to the manner in which it should be sold, that is, whether
it should be offered in separate parcels and then offered together?
A. In looking over the property, I would certainly think that
this property, that is, if you wanted, and in this case I imagine you
would have to have that, the value of Lpt No. 1, in order to dispose
of it as the set up you .have in this case, in dqing that, if you sell
that by itself, you would take the roadway that comes
page 24 ~along over this property 0~1 North Main Street, in my
opinion you would certainly lessen the value of the
produce house ahd Lot No. 3.
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Q17. In other words, as I understand you, Lot No. 1 should be
offered and the bid held, then Lot No. 2 offered and the bid held,
and then sold in the way it brings the most?
A. Brings the most money.

Said witness was then cross-examined by Mr. Swank.
XQl. What, in your opi1iion, is the fair market value of Lot No.
1 there?
A. Your Honur please, I didn't look at this with the idea of its
value, and yet I did think of that. I would consider a fair value for
the Lot No. 1, with the building, would be around $2,000.00.
XQ2. What do you think would be a fair value for Lots Nos.
2 and 3, with the buildings on them and other improvements
thereon?
A. The only value, Your Honor, please, is in the produce house.
Those sheds there are more or less a liability then an asset to that
property. They are in very bad condition, and I imagine the insurance· rate there would almost damage their value entirely in the
condition they are now in. I still think-I want to say that in my
opinion the produce house is worth around eleven to twelve- thousand
dollars.
XQ3. You mean to include the land shown by Lots 2 and 3? In
other words, Lots 2 and 3, with such improvements as are on them,
would be worth around eleven to twelve thousand dollars?
A. Eleven to hvelve thousand dollars. If I have either one too
high, I think it is Lot No. 1.

*

*

*

*

*

*

*

XQl. By 1\fr. Miller, guardian ad litem for the infant
page 25 ~clef endants, Jay K. Hubbell and Millicent L. Hubbell :
Mr. Yates, do you believe it is possible to partition this
real estate in kind by assigning a portion to one or more of the
co-ovmers and the remaining portion to another co-ovvner?
A. I don't think it is possible.
Mr. Harnsberger then resumed his direct examination of witness.
Q18. Mr. Yates, there is a matter that I forgot to bring out. In
referring to these different tracts to which I have referred·, when I
came to Lots 2 and 3, I should have included also the two tenant
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properties on Johnson Street. You investigated those properties,
too?
A. I looked over them.
Ql9. Whaf kind of properties are those?
A. They are very cheap properti~s and in very bad condition.
Q20. In considering those properties along with Lots 2 and 3,
,vould that in any way affect your decision in regard to the partition
of said properties?
A. Not at all.
XQ4. By l\fr. Swank: What do you think would be a fair rental
per month for Lots 2 and 3, assuming that we have a right of ·way
out to Main Street?
A. I would consider somewhere right around a hundred dollars
per month.
XQS. By Mr. Swank: \Vhat do you think is a fair monthly
rental for the Kelly dwelling-house, which is on Lot No. 1?
A. That would depend right much upon the condition
page 26 Hnside. If it is in a fair livable condition, I would think
eighteen to twenty dollars a month.
J\ncl further this deponent saith not.
Signature waived.
Mr. J. \V. Hess, another witness introduced on the same behalf,
being first duly affirmed, deposed.
Direct examination was conducted by Mr. Geo. S. Harnsberger.
Q 1. I believe you are a real estate agent?
A. Real estate broker.
Mr. Swank: \\'hat is the difference between them?
A. An agent may be a salesman, but a broker is more than a
salesman. He maintains an office. I don't know whether that is
all the difference, or not.
Q2. ( Mr. Harnsberger continuing): How long have you been in
the business here?
A. Fifteen years.
QJ. You are familiar with the properties around Harrisonburg
or in Harrisonburg?
A. Fairly well, I think.
Q4. Hm·e you recently made an examination of the properties
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of the late Mrs. Kelly, situate in the northern portion of Harrison~~?
.
A. I have.
QS. You have heard my examination of Mr. Yates this morning,
have you?
A. I have.
page 27 ~ Q6. State whether or not Lot No. 1, which is the
' property with the dwelling-house on it, can be partioned in kind among the parties entitled thereto, so as to give
Honora E. Toppin 10 shares, and then Honora E. Toppin the
cu.rtesy right of Webster B. Hubble in one share-with the remainder to Hubble's children-S. F. Toppin, one share, and Susan
B. Fauls two shares and a half.
A. As I see it, it cannot be done.
Q7. 'Why?
A. Because you have your value out where the residence is, on
the frontage, and the rear would not be of practically any value
at all.
Q8. State whether or not it would destroy the value of the front
and the residence to try to divide it into those many shares.
A. It certainly would.
Q9. Now, I want you to consider Lot No. 1 and Lot No. 2 as
shown on the plat-that is the property with the poultry house on
it-and also the property on Johnson Street, together and state
whether or not those properties can be conveniently partioned in
kind among the parties entitled thereto: Honora E. Toppin owning
1~ shares and having the curtesy of v\Tehster B. Hubble in another
share-with the remainder in that part to Hubble's four childrenS. F. Toppin owning a share, Susan B. Fauls a share and a half,
and Mary V. Farver a share.
A. I fail to see hovv it could properly he done, because of the
uneven value of the properties.
Q 10. And state whether or not, to make any fair division in kind,
you would have to divide up the produce building?
page 28 ~ A. You would.
Q 11. That is the chief value of Lots 2 and 3?
A. It is.
Q. 12. And if you attempted to divide that, you would destroy
its value?
A. Destroy its value.
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Q 13. State ,vhether or not it would be to the best interests of the
infant's involved in this suit, as well as all of the other parties, that
these properties be sold and the proceeds divided.
A. It certainly seems to me that it would.
Ql4. Did you hear Mr. Yates' statement as to the manner in
which Lots 1, 2 and 3 should be offered for sale?
A. Yes, sir.
Q 15. Do you agree with him on that?
A. I certainly do.
Q16. For the reasons that he gave?
A. Yes, sir.
Mr. Swank then cross-examined witness, Mr. J. \V. Hess.
XQl. What, in your· judgment, is the fair market value of Lot ·
No. 1 with the building on it?
A. $1,800.00.
XQ2. What do you think is its fair monthly rental value?
A. I would say $17.50.
XQ3. What do you think is the fair market value of Lots Nos.
·
2 and 3 with the improvements on them?
A. $12,000.00.
XQ4. And what do you think is the fair monthly rental
page 29 ~value of that property?
A. Around about a hundred dollars a month.
XQS I don't know whether Mr. Harnsberger asked you about
the other properties, up on Johnson Street, or not, did he?
A. No. He brought them in. He didn't ask me about the value
of them.
XQ6. What do you think those properties are worth?
A. Around somewhere between five and six hundred dollars each.
XQ7. And their monthly rental value is probably what?
A. Oh, I imagine about eight dollars a month.
Mr. Swank: That is all.
Mr. Miller, guardian ad litem, then cross-examined witness, Mr:
J. vV. Hess.
XQl. By Mr. Miller: Mr. Hess, you assess, then, the value of all
the properties at $14,800.00-adding up your figures of $1,800.00,
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$12,000.00, and $1,000.00. What do you fix the values of all of the
properties then?
A. Let me do my own adding. $15,000.00.
XQ2. And there are five shares in this estate?
Mr. Swank: They have different shares.
XQ3. (Mr. Miller continuing): Do you think it is possible, Mr.
Hess, considering all of the properties together, that two or more
shares could be laid off in the poultry building, together, and one
share or less in the remaining property, and still make a division
in kind?
i\. I think it would be very impracticable and almost impossible.
page 30 ~ XQ4. For instance, if you assign the poultry building
to four of the principal owners and the balance of the
property to one, you would have an approximately fair division?
A. I think not.
Mr. Miller: All right, sir .
.Mr. Harnsberger: You may go, sir.
And i urther this ,:vitness saith not.
Signature waived.
Mr. S. F. Toppin, another witness introduced on the same behalf,
being first duly sworn, deposed.
Direct examination was conducted by Mr. Harnsberger.
Q 1. You are Mr. S. F. Toppin?
A. Yes, sir.
Q2. One of the co-owners in these properties that we have been
talking about here, formerly owned hy Frances V. Kelly?
A. Yes, sir.
Q3. Mr. Toppin, you are familiar with these propertries. State
,vhether or not Lot No. 1 can be partitioned in kind among those
who are entitled to it?
A. I don't see how it could be.
Q4. Just give some reason for it.
A. Like Mr. Hess and Mr. Yates, I think the rnlue of the property would be at the front end, facing on Main Street.
QS. State \vhether or not it would destroy the value to attempt to
divide it in kind.
A. ·yes sir, it would.
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Q6. Then the feeling between the parties would make
page 31 Ht so they couldn't live that close together?
A. That's right.
.
Qi. Now, as to-Lots 2 and 3, could they be partitioned in kind?
·
A. No sir, I don't think so.
Q8. Is that due to the improvements, the poultry house being the
principal value?
A. Yes.
Q9. State whether or not you have recently inspected the dwelling
on Lot No. 1, and, if so, did you find any portion of the equipment
taken out?
A. Yes sir. I was out there yesterday, and found the water tank
and all the fixtures were taken out of the house, the hot water tank
and all the fixtures.
Q 10. Who had the key to the house since John H. Kelly's death?
A. Mrs. Kelly.
Ql 1. State whether or not the residence house could have been
rented since Mr. Kelly's death?
A. Yes.
Ql2. Why wasn't it?
A. Mrs. Kelly wouldn't give the keys up.
Q13. You mean, bf Mrs. Kelly, Ethel L. Kelly, the widow of
Mr. Kelly?
A. Yes.
Q14. Do you recall for what the property could have been
rented?
A. $20.00 a month.
QlS. Do you know whether the rents for the produce
page 32 }property and for the properties on Johnson Street have
been collected by Mr. Swank?
A. I don't know.
Mr. Swank: I can answer that, and will be very glad to have it
on the record. The Carver people have paid up all the rent that is
due from them, and some has been paid by the colored people, but
Belle Bruce is back ·on hers.
Mr. Harnsberger I think that is all I want to ask him.
And further this deponent saith not.
Signature waived.
State of Virginia,
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City of Harrisonburg, to-wit:
I, F. Flavia Converse, a Notary Public in and for the City aforesaid, in the State of Virginia, do certify that the foregoing depositions were taken before me at the time and place and for the
purpose mentioned in the caption.
Given under my ~and this 3d day of June, 1943.
F. FLA VIA CONVERSE,
Notary Pubic.
Fee of Miss Converse, $6.25.
page 33 ~ORDER OF COURT DIRECTING SALE
OF PROPERTY
This cause came on this 7th day of June, 1943, to be heard upon
the bill of complaint and exhibits therewith filed; ~pon process duly
executed upon all resident defendants; upon order of publication
duly matured as to all non-resident defendants; upon the answer
of Susan B. Fattls, filed in the Clerk's Office of this Court in this
cause on April 28, 1943, ·with general replication thereto; upon the
answer of Francis S. Miller, guardian ad litem for Jay K. Hubbell
and Millicent L. Hubbell, infant defendants, filed in the Clerk's
Office. of this Court on May 1, 1943, with general replication
thereto; upon the depositions taken on behalf' of the complainant in
·this cause and filed in the Clerk's Office of this Court on the 7th
day of June, 1943; upon the bill of complaint, taken for confessed
as to Ethel L. Kelly, she having failed to plead, answer, or demur;
upon the affidavit of Honora E. Toppin, dated March 22, 1943, as
to the military service of the defendants, and the affidavit of S. F.
Toppin, dated June 2, 1943, as to the military service of the defendants; cause set for hearing, and was argued by counsel. Upon consideration whereof, and it appearing to the Court from the affidavit
o·f S. F. Toppin, filed i'n this cause as aforesaid, that Franklin S.
Hubbell, one of the defendants h1 this cause, is now in the military
sen·ice of the United States, and that none of the other defendants
are in such military service, on motion of the complainants, by
counsel, the ·Court doth hereby appoint Francis S. Miller, a practicing attorney of the Harrisonburg Bar, Rockingham County,
Virginia, as attorney for Franklin S. Hubbell, who
page 34 ~shall protect his interests in this suit; and it further appearing to the Court from the said depositions and record
in this cause that the real estate of which Frances V. Kelly died
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seised and possessed, situate on North Main and Gray Streets and
on Johnson Street in the City of Harrisonburg, Virginia, all of
which real estate is fully described in the bill of complaint and the
exhibits filed therewith, cannot be conveniently partitioned in kind
amongst those entitled thereto; that no one interested in said real·
estate will take an allotment thereof and pay therefor to the other
parties such smns of monev els their interests therein will entitle
them to; and that the intere;ts of those who are entitled to the said
real estate or its proceeds will be promoted by a sale of all the properties and a division of the proceeds among those entitled thereto,
the Court doth ADJUDGE, ORDER, AND DECREE that Ward
Swank and Geo. S. Harnsberger, who are hereby appointed Special
Commissioners of the Court for the purpose, do proceed to make
sale at public auction, at the south door of the County Court House
in Harrisonburg, Virginia, of the follmving real estate on the terms
hereinafter set out:
( 1) A lot known as Lot ~o. 5 on the Sallie W. Gray plat, situate on the west side of North Main Street, in the City of Harrisonburg, Virginia, adjoining the property of the City of Harrisonburg and the lot formerly owned by Mattie M. Mumaw, being the
same property conveyed to the said Frances V. Kelly by Sallie W.
Gray, by deed elated Nm·ember 15, 1887, which deed is duly of
record in said Clerk's Office in D. B. 33, page 161. This is
the same lot designated as Lot No. 1 upon the plat atpage 35 ~tached to the bill of complaint in this cause.
(2) The rear portion of Lot No. 6 on the Sallie Vv.
Gray plat, which lot was formerly owned by Mattie M. Mumaw,
being the same property acquired by Frances V. Kelly from H. \~1.
Bell and his wife, by deed dated February 20, 1904, which deed is
duly of record in said Clerk's Office in D. B. 74, Page 203. This is
the same lot designated as Lot No. 2 upon the plat attached to the
hill of complaint in this cause.
( 3) Lot N{). 8 on the Sallie W. Gray plat, situate on the south
side of Gray Street, being the same property conveyed to Frances
V. Kelly by Edw. C. Martz, Special Commissioner, by deed dated
November 6, 1905, which deed is duly of record in said Clerk's
Office in D. B. 76, Page 303. This is the same lot designated as
Lot No. 3 upon the plat attached to the bill of complaint in this
cause.
The foregoing three properties shall be offered for sale and be
sold in the following manner;
Said Lot No. 1 on said plat attached to the bill of complaint
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shall be first offered, and the highest bid therefor shall be held, then
Lots Nos. 2 and 3 upon said plat attached to the bill of complaint
shall be offered together, and the highest bid therefor shall he held;
then all three of said lots shall be offered as a whole, and said lots
shaI1 be sold in the way the ni'ost mo11ey shall be realized therefrom,
and, in the event said three lots are sold as a whole, then the proceecis derived therefrom shall be apportioned behveen Lot No. 1
and Lots Nos. 2 and 3 in accordance with the highest bid received
on said lots when offered separately.
page 36 ~ ( 4) Lots 32 and 33 on the plat of Zirkle's Addition to
the TO\vn of Harrisonburg, Virginia, which plat is duly
of record in the said Clerk's Office in Hustings Court D. B. No. 1,
Page 45, said lots being acquired by Frances V. Kelly by deed dated
April 22, 1902, from T. ~. Haas, Special Commissioner, which deed
is duly of record in said Clerk's Office in D. B. 69, Page 279.
The terms of sale shall be as follows: 1/ 3 cash on day of sale,
and the balance in three equal, annual payments, due on or before
one, hvo, and three years after date of sale respectively, said deferred payments to be evidenced by homestead waiver bonds of the
purchasers bearing e,·en date with date of sale, payable on or before
one, two, and three years after date, respectively, with interest from
elate at six per ce~1t. per annum, interest payable annually, the title
to said properties to be retained as ultimate security for said bonds.
As additional security for said bonds, the purchaser at their own
expense shall carry, from date of sale, in some old line stock fire
insurance company, the following amounts of fire insurance on the
following improvements :
( 1)
(2)
( 3)
( 4)

On the dwelling on Lot No, 1, $1,200.00;
On the produce house on Lots 2 and 3, $7,000.00;
On the sheds on Lots 2 and 3, $350.00;
On the tenant houses on Lots 32 and 33 on Johnson Street,
$350.00 each.

The purchasers shall have the rent from the property purchased
accruing on and after July 1, 1943.
The taxes on said property for the year 1943 shall be paid
equally from the proceeds of sale of the several properties
page 37 }·and by the respective purchasers.
The time, terms, and place of sale shall be advertised in
the Da.ily Nc·ws-Record, a newspaper published in the City of Harrisonburg, Virginia, twice a. week for two consecutive weeks, but,
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hefore proceeding to execute this decree, said Special Commissioners, or one of them, shall execute a bond before the Clerk of this
Court, in the penalty of $15,000.00, conditioned according to law.
It being further represented to the Court that it is necessary for
a Special Receiver to be appointed in this cause to collect the rents
which have accrued, and which will accrue, from said properties
since the death of John E. Kelly, to-1iivit, February 19, 1943, to July
1, 1943, and to recover property unlawfully taken and/or damages
for said unlawful taking and for damages to said properties, the
Court doth ADJUDGE, ORDER, AND DECREE that Geo. S.
Harnsberge.r be, and he is herehy, appointed a Special Receiver of
this Court to collect said rents and recover said property and/or
damages to said properties, but before proceeding to act under this
decree, said Special Receiver shall enter into bond before the Clerk
of this Court in the sum of $1,000.00, with approved secnrity
thereon, conditioned according to law.
It further appearing to the Court that it became necessary upon
the death of John E. KeJiy for the owners of said properties to take
out fire insurance on the same for their protection, the Court doth
AD JUDGE, ORD EH AND DECREE that Geo. S. Harnsberger,
Special Receiver, do pa,· the premium on said fire insurance policies
out of any rents collected by him .

.

page 38 ~ COMMISSIONERS' REPORT OF SALE
FILED JUNE 30, 1943

To the Honorable I-I. IF. Hertram, Judge of .mid Court:
The undersigned, Special Commissioners-heretofore appointed
hy a decree enter·ed in the abo,·e entitled cause on June 7, 1943, to
make sale of the real estate of which Frances V. Kelly died seised
and possessed, situate on North l\fain and Gray Streets and on
Johnson Street in the City of Harrisonburg, Virginia, which properties are hereinafter more particularly described-report that pursuant to said decree and after clue advertisement in the !)aily N e'lc.,sRecord, a newspaper published in the City of Harrisonburg, Virginia, twice a week for two consecutive weeks, they offered said
properties for sale at the south door of the County Court House in
Harrisonburg, Virginia, on Saturday the 26th clay of June, 1943, at
eleven o'clock A. l\tl. at which time and place after much competith0e and spirited bidding your Special Commissioners knocked
off and sold to William G. Stroh and Simon J. Lapof, they being

38

Supreme Court of Appeals of Virginia

the highest bidders for the sum of Seventeen Thousand Nine
Hundred Dollars ($17,900.00) on the terms of sale specified in
said decree, excepting, ~owever, from the sale the movable fixtures
and equipment of the Carver Produce Company and the personal
property on the premises, the following real estate with the improvements thereon and the appurtenances thereunto belonging, namely:
( 1) A lot known as Lot No. 5 on the Sallie W. Gray plat,
situate on the west side of North Main Street, in the City of
Harrisonburg, · Virginia, adjoining the property of the
page 39 ~City of Harrisonburg and the lot formerly owned by
Mattie M. Mumaw, being the same property conveyed to
the said Frances V. Kelly by Sallie W. Gray, by deed dated November 15, 1887, which deed is duly of record in said Clerk's Office in
D. B. 33, Page 161. This is the same lot designated as Lot No. 1
upon the plat attached to the bill of complaint in this cause.
( 2) The rear portion of Lot No. 6 on the Sallie W. Gray plat,
which lot was formerly owned by Mattie M. Mumaw, being the
same property acquired hy Frances V. Kelly from H. VV. Bell and
his wife, by deed dated February 20, 1904, which deed is duly of
record' in said Clerk's Office in D. B. 74, Page 203. This is the same
lot designated as Lot No. 2 upon the plat attached to the bill of complaint in this cause.
·
( 3) Lot No. 8 on the Sallie W. Gray plat, situate on the south
side of Gray Street, being the same property conveyed to Frances
V. Kelly by Eclw. C. Martz, Special Conunissioner,' by deed dated
November 6, 1905, which deed is duly of record in said Clerk's
Office in D. B. 76, Page 303. This is the same lot designated as
Lot No. 3 upon the plat attached to the hill of complaint in this
cause.
Said properties ,vere offered as provided in said decree, to-wit:
Lot No. 1 was first offered and a bid of One Thousand Dollars
($1,000.00) was made by S. F. Toppin. No other bid was made
therefor. That bid was held. Lots Nos. 2 and 3 were then offered
together and the highest bid therefor was Eight Thousand Five
Hundr~d !Jollars ($8,500.00) which bid w~s made by P. A. Carver.
That bid was held. Then Lots 1, 2 and 3 were offered as a whole
and the bidding was started at Nine Thousand Five Hundred Dollars ($9,500.00) the aggregate amount of the above offerpage 40 Hngs. The last and highest hid for said three lots of
land was Seventeen Thousand Nine Hundred Dollars
($17,900.00) and that offer was made by the aforesaid purchasers,
namely vVilliam G. Stroh and Simon J. Lapof. The aforesaid pur-
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chasers have complied with the terms of sale by anticipating their
deferred purchase money payments and have paid to George S.
Harnsberger, the bonded Special Receiver, the entire. purchase price
of Seventeen Thousand Nine Hundred Dollars ($17,900.00).
At the same time and place after much competitive and spirited
bidding your Commissioners knocked off and sold to Honora E.
Toppin and F'rances E. Butler, they being the highest bidders, Lot
32 on the plat of Zirkle's Addition to the Town of Harrisonburg,
Virginia, for the sum of Five Hundred Twenty-five Dollars
( $525.00), and Lot 33 in said Addition for the sum of Five Hunclred Ten Dollars ($510.00) on the term~ of sale specified in said
decree. The aforesaid purchasers have complied with the terms of
sale by anticipating their deferred purchase money payments and
have paid to George S. Harnsberger, the bonded Special Receiver,
the entire purchase price of One Thousand Thirty-five Dollars
($1,035.00).
Your Special Commissioners consider all of the aforesaid lands
well sold and recommend the confirmation of said sales and the
anticipation of the deferred purchase money payments.
A certificate of the advertisement of said sales and a copy of
said sale bill are herewith filed and both are asked to be read as
parts hereof.
Respectfully submitted,
(stgned) WARD SWANK,
(signed) GEO. S. HARNSBERGER,
Special Commissioner.
page 4J ~

PUBLISHER'S CERTIFICATE

State of Virginia, County of Rockingham, ss:
THE UNDERSIGNED, publishers of the Nc7.1.'s-Rccord, published at Harrisonburg, Rockingham County, Virginia, do hereby
certify that the attached Commissioner's Notice of Sale, in the case
of H~nora E. Toppin, et al., Plaintiff, and Susan B. Fauls, et al.,
Defendants, issued from the Commissoner's Office of Circuit Court
of Rockingham County, was published in said paper five times,
commencing on the 10th day of June, 1943.
Witness-the following signature this 28th day of June, 1943.
ROCKINGHAM PUBLISHING CO.
By Bruce Slaven, B.A.B.
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Printer's Fee, $91.00.
page 42 ~ADVERTISEMENT OF COMMISSIONERS'
SALE
Special Commissioners' Sale
of
Valuable Improved Real Estate
in Harrisonburg, Virginia
Pursuant to the terms of a decree of the Circuit Court of Rockingham County, Virginia, entered on June 7, 1943, in the chancery
cause of Honora E. Toppin, &c., vs. Susan B. Fauls, &c., the undersigned Special Commissioners wiJI offer for sale, at public auction to
the highest bidder, on
·
SATURDAY, THE 26TH OF JUNE, 1943
at 11 :00 o'clock, A. lVI., at the south door of the County Court
House in Harrisonburg, Virginia, the following real estate, of which
Frances V. Kelly died seised and possessed, namely:
( 1) A lot known as Lot No. 5 on the Sallie W. Gray plat,
situate on the ,ivest side of North Main Street, in the City of
Harrisonburg, Virginia, adjoining the property of the City of Harrisonburg and the lot formerly owned by Mattie M. Mumaw, being
the same property conveyed to the said Frances V. Kelly by Sallie
W. Gray, by deed dated November 15, 1887, which deed is duly of
record in said Clerk's Office in D. n. 33, Page 161. This is the
same lot designated as Lot No. 1 upon the plat attached to the bill
of complaint in this cause. This lot is improved by a dwelling fronting on North Main Street, the same being the residence of the late
John E. Kelly. Said lot has a frontage of 55 feet and 10 im;hes on
North Main Street and a depth along its southern line of
page 43 ~278 feet tlie Railroad right of way, and abuts thereon for
a distance of 60 feet.
(2) The rear portion of Lot No. 6 on the Sallie W. Gray plat,
·which lot was formerly owned by Mattie M. Mumaw, being the
same property acquired by Frances V. Kelley from H. "vV. Bell and
his wife, by deed dated February 20, 1904, which deed is duly of
record in said Clerks' Office in D. B. 74, Page 203. This is the same
lot designated as Lot No. 2 upon the plat attached to the bill of
complaint in this cause.
( 3) Lot No. 8 on the Sallie W. Gray plat, situate on the south
side of Gray Street, being the same property conveyed to Frances
V. Kelley by Edw. C. Martz, Special Commissioner, by deed dated
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N m·ember 6, 1905, which deed is dulv of record in said Clerk's
Office in D. B. i6, Page 303. This is th~ same lot designated as Lot
No. 3 upon the plat attached to the bill of complaint in this cause.
Lots Nos. 2 and 3 are improved by the large building now occupied and rented by the Carver Produce Company, said lots being
also improved by sheds along their eastern boundaries. Lot No. 3
has a frontage on Gray Street of 60 feet and 2 inches, and Lot No.
2 abuts on the northern line of Lot No. 1 for a distance of 134 feet,
and Lots 2 and 3 abut on the right of way of the Railroad for a
distance of 188 feet and 8 inches, and have a depth along their
eastern lines for a distance of 165 feet and 6 inches.
The foregoing three properties shall he offered for sale and be
sold in the following manner:
Said lot No. 1 on said plat attached to the bill of complaint shall
be first offered, and the highest bid therefor shall be held, then Lots
Nos. 2 and 3 upon said plat attached to the hill of compage 44 ~plaint shall be offered together, and the highest bid therefor shall be held; then all three of said lots shall be
offered as a whole, and said lots shall be sold in the way the most
money shall be realized therefrom, and, in the event said three lots
are sold as a whole, then the proceeds derived therefrom shall be
apportioned between Lot No. 1 and Lots 2 and 3 in accordance
with the highest bid received on said lots when offered separately.
( 4) Lots 32 and 33 on the plat of Zirkle's Addition to the
Town of Harrisonburg, Virginia, which plat is duly of record in
the said Clerk's Office in Hustings Court D. B. No. 1, Page 45, said
lots being acquired by Frances V. Kelly by deed dated April 22,
1902, from T. N. Haas, Special Commissioner, which deed is duly
of record in said Clerk's Office in D. B. 69, Page 279 .. Each of said
lots is improved by a tenant house.
All of the foregoing properties, being improved as aforesaid, are
rentable, and are therefore valuable for investment purposes.
TERMS OF SALE: 1/3 cash on day of sale, and the balance in
three equal, annual payments due on or before one, two, and three .
years after date, respectively, with interest from date at six per cent.
per annum, respectively, with interest from date at six per cent. per
retained as ultimate security for said bonds. As additional security
for said bonds, the purchasers at their own expense shall carry,
from date of sale, in some old line stock fire insurance company,
the following amounts of fire insurance on the following impro\'ements.:
page 45 ~ ( 1) On the dwelling on Lot No. 1, $1,200.00;
1
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(2) On the produce house on Lots 2 and 3, $7,000.00;
On the sheds on Lots 2 and 3, $350.00;
On the tenant houses on Lots 32 and 33 on Johnson Street,
$350.00 each.
The purchasers shall have the rent from the property purchased
accruing on and after July 1, 1943.
The taxes on said properties for the year 1943 shall be paid
equally from the proceeds of sale of the several properties and by
the respective purchasers.
A plat of said Lots 1, 2, and 3 may be seen at the office of Geo.
S. Harnsberger.
WARD SWANK,
GEO. S. HARNSBERGER,
Chas. H. Hilbert, Auct.
Special Commissioners.
( 3)
( 4)

I hereby certify that the bond for $15,000.00 required of the
Special Commissioners by the decree for sale entered Jui1e 7, 1943,
in the cause of Honora E. Toppin, &c., vs. Susan B. Fauls, &c., has
been executed by Geo. S. Harnsberger, as such Co111missioner, this
8th day of June, 1943.
Attest: J. ROBERT SWITZER,
Clerk of the Circuit Court
of Rockingham County, Va.
6-10-15-18-22-25c
page 46 ~

PETITION FILED BY NATHAN
SCH\iVEITZER TENDERING
UPSET 13ID

To the H 011orablc H. W. Bertram, J udgc of sa.id C our!:

Your petitioner, Nathan Schweitzer, respectfully represents unto
Your Honor:
1. That there is now pending in this Honorable Court a certain
chancery cause, entitled as above, the object of which is to obtain
partition, in one of the methods provided by law, of the lands of
which Frances V. Kelly died seised and possessed;
2. That by a decree entered in said cause on the 7th day of June,
1943, vVard Swank and George S. Rosenberger, who were thereby
appointed as Special Commissionerrs for the purpose, were authorized and directed to make sale of said real estate at public auction,
in the manner and upon the terms in said decree set forth;
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3. That pursuant to said decree, a~d in compliance with the
provisions thereof, said Special Commissioners proceeded, on June
26th, 1943, to offer. said real estate for sale at public auction, at
the south door of the County Court House, in the City of Harrisonburg, Virginia, at. which offering, along with other properties sold
· thereat, Lots 1, 2 and 3 of the real estate embraced in said cause
were knocked down and sold, as a whole, to \¥illiam G. Stroh and
Simon J. Lapof, they being the highest bidders at said offering, at
their bid of $17,900.00;
4. That a report of said sale, together with a report of
page 47 }sale of other properties sold at said offering, has now been
filed in this cause by said Special Commissioners; said
report having been filed in the Clerk's Office of this Court on June
30th, 1943, and said Special Commissioners having therein recommended confirmation thereof;
5. That your petitioner has fo1~ many years been engaged in the
hotel supply business in the City of New York, N. Y., handling a
large volume of poultry, much of which he obtains from the City
of Harrisonburg and Rockingham County, Virginia;
6. That your petitioner has personally visited and been in the
City of Harrisonburg on a number of occasions in connection with
his said business operation, especially in recent years since it has
risen to a place of eminence in the poultry world and become one
of his chief sources of supply;
7. That on his said visits to Harrisonburg, Virginia, he has seen
and inspected its numerous poultry establishments, including that of
Carver Bros. Produce Company, which concern operates a large
poultry and produce business in and on the premises designated as
Lots 2 and 3 in said chancery cause;
8. That on the 28th day of June, 1943, while at his place of
business in New York City, as aforesaid, your petitioner learned
that said premises ( along with Lot 1, an adjoining residence property), had been sold at public auction on June 26th, 1943, at the
aforesaid price of $17,900.00;
9. That prior to receiving said information on June 28th, 1943,
he had not known nor had opportunity to kno,v that said real estate
was to be offered for sale, or that it was the subject of litigation
or about to be sold ;
10. That upon being informed of said sale, and of the figure
at which said real estate had been knocked down, your
page 49 ~immediate and spontaneous reaction was that he would
have been willing to pay substantially more for said prop-
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erty than was realized at said offering and would have arranged to
be present thereat had he known of the same;
11. That your petitioner, therefore, is ready and willing to offer,
and he does hereby offer to pay the sum of $23,000.00 for said Lots
1, 2 and 3 of the real estate directed to be sold in said cause, which
three lots or parcels were knocked clown by said said Special Com- '
missionersr to William G. Stroh and Simon J. Lapof at their bid
of $17,900.00 made at said offering, as hereinbefore set forth;
12. That in support of his said offer of $23,000.00 for said
properties, and as evidence of his good faith in so doing, your
petitioner herewith tenders his certified check in the amount of
$8,000.00, which amount is slightly in excess of the one-third ( 1/ 3)
cash payment required by the terms of sale as announced at said
offering and as provided by said decree of sale;
13. That in the event his said bid is accepted, or in the event he
becomes the purchaser of said property upon a re-opening of the
bidding thereon, your petitioner will pay the entire amount of the
purchase price in cash ;
14. That your petitioner believes, and he here avers, as evidenced by his advanved bid of $5,100.00 herein before made, that
the price obtained for said properties at said offering by said Special
Commissioners was inadequate therefore; that especially in view
of existing war-time conditions in the poultry industry, of the place
of prominence which Harrisonburg and Rockingham County have
assumed in the poultry world, of the fact the real estate
page 49 ~in question is now used as a poultry establishment and
requires no changes or alterations to adapt it to the uses
and purposes of the poultry business ( which changes or alterations,
or new construction of other buildings for said uses and purposes,
would be virtually impossible for the duration of the war), said bid
of $17,900.00 realized at said offering does not represent the true
value of said real estate; and that lack of knowledge and lack of
consideration of these factors which vitally enter into the present
day value of said properties resulted in an underestimation and
under-appraisal of tll_.eir true value by the persons from whom
testimony was taken in the proceedings in said cause and by said
Special Commissioners, all of whom acted in good faith and in their
said estimates and appraisals but who did not take into account
existing war-time conditions, particularly as it applies to the poultry
industry:
'Wherefore, your petitioner prays that he may be granted leave to
file this, his petition, in the above entitled cause; that Honora E.
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Toppin, Samuel F. Toppin, Susan R Fauls, Ethel L. Kelly, Mary
V. Farver, Webster E. Hubbell, Franklin S. Hubbell, Jay K.
Hubbell and Millicent L. Hubbell, the latter two of whom are
infants under the age of twenty-one years, and William G. Stroh
and ··Simon J. Lapof may be made parties defendant to this petition
and required to answer the same, answer under oath, however, being
hereby expre_ssly waived; that proper process may issue against all
parties so requested to be made parties defendant hereto; that an
order of publication may be had as to the non-resident defendants
so named; that a guardian ad litem may be appointed to represent
the interests of the infant defendants herein named; that
page SO ~the bid of $17,900.00 heretofore made by William G.
Stroh and Simon J. Lapof for said Lots 1, 2 and 3 in said
cause may be set aside and annulled; that the bid of $23,000.00
made by your petitioner in this petition may be accepted and the
bidding on said properties thereupon re-opened and said properties
knocked down to the highest bidder therefor; and that your petitioner in this petition may be accepted and the bedding on said
properties thereupon re-opened and said properties knocked down to
the highest bidder therefor; and that your petitioner may have such
other and further and general relief as the nature of the case may
require or to Equity shall seem meet.
And your petitioner will ever pray, etc.

NATHAN SCHWEITZER.
LA vVRENCE H. HOOVER,
Counsel for Petitioner.
State of Virginia,
County of Rockingham, to-wit:
I, Ola M. Hoover, a Notary Public in and for the County aforesaid, in the State of Virginia, whose Commission expires the 16th
day of April, 1946, do hereby certify that Nathan Schweitzer, whose
name is signed to the foregoing petition, has this day personally
appeared before me, in my County ·and State aforesaid, and, after
being first duly sworn, made oath that the statements therein contained are true and correct to the best of his knowledge, information
and belief.
(;~ven under my hand, this 2nd day of July, 1943.

OLA M. HOOVER, Notary Public.
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page 51 ~ORDER OF COURT ENTERED JULY 8,
1943 FILING PETITION OF
NATHAN SCHWEITZER
This 8th day of July, 1943, came Nathan Schweitzer, by counsel,
asking leave to file his petition in the above entitled cause, which
petition prays that the sale of Lots 1, 2 and 3 in this cause, which
lots were knocked down and sold by \Varel Swank and George S.
Harnsberger, Special Commissioners herein, to William G. Stroh
and Simon J. Lapof at their bid of $17,900.00 at a public offering
of said properties on June 26th, 1943, which sale was held pursuant
to the decree of sale entered herein .on June 7th, 1943, a report of
which sale was filed by said Special Commissioners in the Clerk's
Office of this Court on June 30th, 1943, be not confirmed, and that
the upset bid of petitioner in the amount of $23,000.00 for the said
three lots or parcels of land be accepted and the biddings thereupon
re-opened at said figure of $23,000.00; which leave is granted him
and said petition is accordingly filed.
And the Court doth direct that notice of the filing of said petition
he forthwith given by the Clerk of the Court to William G. Stroh
and Simon J. Lapof, the purchasers of said properties at said offering, to which notice a copy of this order sliall be attached; and
the cause is set down for hearing on said petition on the 20th day
of July, 1943.
page 52

~

JOINT AND SEPARATE ANSWERS
FILED BY HONORA E. TOPPIN AND
OTHERS TO THE PETITION OF
NA THAN SCHWEITZER

The joint and separate answers of Honora E. Toppin, Samuel
F. Toppin, Mary V. Fa'rver, and Susan B. Fauls to the petition
filed against them and others on July 8, 1943, by Nathan Schwetizer.
NATHAN SCHWETIZER
For answer to said petition, or to so much thereof as your
respondents are advised it is material for them to answer, your
respondents answer and say :
.
That they are informed and aver that the allegations of said
petition are true.
'T'hat some time after said property was knocked off to William
G. Stroh and Simon J. Lapof, the highest bidders for Lots 1, 2 and
3, when said property was offered for sale on June 26, 1943, and
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after the upset bid had been filed by Na than Schweitzer on July 8,
1943, your respondents learned that the said William G. Stroh and
Simon J. Lapof, as well as Nathan Schweitzer, had direct and personal contacts with large consumers of poultry and poultry products in the City of New York, and that they needed said property
as an intake for poultry and as a processing plant, thus cutting out
all other intermediaries between the producer and the consumer.
That your respondents aver that said property has a substantial
element of value to said bidders who have such direct and personal
contact with large consumers of poultry, which element of value is
in addition to the valuation put upon said property by local
page 53 ~persons who usually base their judgment upon the rental
value of the said property. That said element of value
just above ref erred to was unknown to your respondents at the time
of offering said property for sale, and said element was not taken
into consideration in the determination by your respondents of the
fair market value of said property. On the other hand, your respondents determined the fair market value of said property by its
local rental value, which said rental value was $100.00 per month.
That the lack of knowledge on the part of your respondents of the
aforesaid element of value was the lack of knowledge of a material
fact, which, had it been known to your respondents, would have
materially affected the judgment of ~,our respondents in determining the fair market value of said property and the price at which it
should have been knocked off.
That your respondents are informed and aver that both William
G. Stroh and S. J. Lapof, the highest bidders at said sale, did
not at the time of said sale of the unusual existing poultry conditions and the effect thereof in increasing the market value of said
property. That said bidders did not appear in person, al tho within
ear shot of the sale, the bidding being done for them by their local
counsel. That your respondents did not know who the highest
bidders were until after the said property was knocked off, and even
then your respondents did not know of the effect of this new
element of value on the market value of the property being sold
until after the report of sale had been filed and until the upset bid
of said Nathan Schweitzer had been offered.
That your respondents are advised and aver that the advance bid of $5,100.00 offered by Nathan Schweitzer is in and
of itself the best evidence and sufficient evidence that the
page 54 ~price at which said property was knocked off was an
inadequate bid and also that there was some substantial,
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materiaJ e1ernent of value not known to the former bidders in general. That your respondents aver that the discovery of said ne·w
element of value is by analogy on the same basis as after-discovered
evidence of material fact, and should have the same effect.
That S. F. Toppin, one of your respondents was next to the
highest bidder ,vhen said property was offered at public auction,
and had he known of the element of value above referred to and its
effect on the mari<et value of said property, he would have bid
substantially more for said property.
That your respondents are advised and aver that when a property
is knocked off to a bidder at a judicial sale, it is tantamount to an
offer by the bidder to the Court for the property, but the Court will
not approve and confirm such an offer unless the bidders have at
least an equal opportunity to knovv the values that go to make up
the fair market value of the property which is the subject of sale,
and especially is this true where the .principal bidders are the
owners of the property being sold. The benefit of the inte17ested
parties for whom the Court makes the sale is always and chiefly
regarded.
That your respondents ask that this, their answer, may be read
as an exception to the report of sale _heretofore filed in this cause by
the c:ommissioners of sale.
And now, having fully answered, your respondents pray to
be hence dismissed, with their costs in this behalf expage 55 ~pended.
·
·HONORA E. TOPPIN
SAMUEL F. TOPPIN
MARY V. FARVER
SUSAN B. FAULS
By Counsel
GEO. S. HARNSBERGER, Counsel.
\V ARD SWANK, Atty. for Susan B. Fauls, Counsel.
ANS\VER OF "GUARDIAN AD LITEM TO PETITION
FILED BY NATHAN SCH\i\/EITZER
The joint and separate answers of Francis S. Miller, guardian
ad Iitem appointed to defend Jay Hubbell and Millicent L. Hubbell,
infant defendants in this suit, and Francis S. Miller, attorney
appointed to defend Franklin S. Hubbell, one of the defendants
herein who is now in the active military service of the United States
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of America, in proper person, to a petition filed against them and
others by Na than Schweitzer in this cause.
This respondent reserving to himself the benefit of all just exceptions to the said petition, for answer thereto, answers and says:
That he is the guardiaii ad litem appointed to defend Jay K.
Hubbell and Millicent L. Hubbell, infant defendants in this cause,
and that he is also attorney appointed to def end Franklin S. Hubbel,
one of the defendants in this suit who is nmiv in the actiYc
page 56 ~military service of the United States of Ameri.
That this respondent joins in the prayer of said petition
that the sale made by \\Tard Swank and George S. Harnsberger,
Special Commissioners of sale appointed herein on June 26, 1943,
of Lots Nos. One (1), Two (2) and Three (3), as set forth in their
report of sale filed in this cause on June 30, 1943, be set aside and
not confirmed for the following reasons, to-wit :
(1) The bid of $17,900.00 made by William J. Stroh and
Simon J. Lapof, which bid was the highest bid received at said
offering, was grossly inadequate in that it does not. represent the
present day true market value of said real estate under the peculiar
facts and conditions existing in connection with the properties sold.
'The peculiar facts and conditions here existing are in part as follows:
(a) The real estate herein sold and comprising Lots Nos. 1, 2
and 3 is exceptionally well adapted to the business of processing
poultry, which business at the present time is extremely profitable
due to wartime conditions, meat shortages and other factors.
(b) That the true present clay market value of said real estate
cannot be based upon rental value, construction costs, replacement
costs, front footage, area, or other ordinary methods of computing
and estimating values used during normal business periods.
( c) In support of the above, attention is called to the fact that
the bid of said William J. Stroh and Simon J. Lapof \Vas approximately $6,000.00 in excess of the value placed upon said
page 57 ~property by the witnesses testifying in this cause, and the
upset bid filed herein by Na than S ckwetizer in the amount
of $23,000.00, is oyer $5,000.00 in excess of the bid of said purchasers, and that if the said sale be not confirmed, the effect thereof
would be to re-open the bidding at the figure of $23,000.00, and in
all probability the ultimate sale price would exceed the amount of
the upset bid.
·
( cl) Both William J. Stroh and Simon J. Lapof, the purchasers,
and Nathan Schweitzer, the upset bidder, as respondent is advised
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and here avers, are directly connected with the processing and marketing of poultry and poultry products, in that they buy direct from
the producers and sell direct to the consumers without the intervention of brokers, commission agents and other so called "middle
men," realizing therefor present day highly inflated prices, and numbering among their customers military establishments, large hotels,
and other quantity purchasers in New York City, and elsewhere.
( e) That these persons, and others like them, are fully aware
of the tremendous profits to be made from poultry and poultry
products in the metropolitan areas at the present time, and also
know the necessity of having real estate adapted to the poultry
processing business in poultry producing communities, as attested
hy their respective bids.
( 2) The witnesses heretofore testifying herein, and 'the Special
Commissioners of sale, were not advised as to the unusual and
peculiar facts existing in connection with said real estate, and therefore were unable to realize the true value thereof, their respective
,·aluations being has~d upon a rental value of $100.00 per month
:. ~ow being paid by the present tenant.
( 3) In determining whether or not a particular sale
page 58 }should he confirmed, the Court should consider the adaptability of the property sold to various purposes, and if
such property is worth a large amount of money for one purpose,
and a smaller amount for another purpose, it should decide accordingly, as wholesome public policy demands that property exposed to
public sale should bring the highest price obtainable.
( 4) The Court owes a peculiar duty during wartimes to persons in the military service under the provisions of the Soldiers' and
Sailors' Civil Relief Act of 1940, and under the provisions of said
act, any order or decree entered herein which would tend to prejudice the rights of Franklin S. Hubbell, would be subject to being
set aside by a reopening of the case at any time within ninety days
after the termination of such military service.
( 5) \i\Thile not charging actual fraud, unfairness, surprise or
mistake in the conduct of said sale, nevertheless, the result of underestimating the peculiar value of said real estate by the witnesses
and Special Commissioners of Sale, and of knocking down the
real estate at the price of $17,900.00, carries the same result as if
fraud, unfairness, surprise and mistake were present, in that the
infant defendants and the defendant F'ranklin S. Hubbell, who is
now in the military service of the United States, would suffer great
financial loss if said sale were confirmed.
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( 6) Because of the peculiar facts and circumstances existing in
connection with the value of said real estate, had the same been
1mown, the advertisement of sale should have been inserted in trade
journals and other: publications reaching prospective purpage 59 ~chasers connected with the poultry processing business.
( 7) The Court is not bound by previous decisions
respecting upset bids in connection with judicial sales, because in
no case appearing among the reports does a state of facts appear
which presents the peculiar circumstances appearing in this case,
and each case must in a large measure turn upon its own peculiar
facts.
This respondent also prays that this answer be read as an exception to the report of the Special Commissioners of sale filed herein,
as well as an answer to said petition, and that the upset hid of
Na.than Schweitzer be accepted and the bidding reopened.
And now having fully answered the said petition, this respondent
prays to be hence dismissed with his reasonable costs by him in this
behalf expended.
FRANCIS S. MILLER,
Guardian ad litcm for Jay K. Hubbell
and Millicent L. Hubbell, infants, and
attorney for Franklin S. Hubbell, a
person 111 the military service.
Respondent.
FRANCIS S. ~MILLER, Counsel.
State of Virginia,
County of Rockingham, to-wit:
Francis S. Miller, guardian ad litem and attorney as aforesaid,
the respondent named in the fort::going answer, being duly sworn,
says that the facts and allegations therein contained are true, except
so far as they are therein stated to be on in formation, and that so
far as they are therein stated to be upon in formation, he believes
them to be true~
FRANCIS S. MILLER,
Guardian ad litem for Jay K. Hubbell
and Millicent L. Hubbell, infants, and
page 60 ~
attorney for Franklin S. .Hubbell, a
person in the military service.
Respondent.
Taken, subscribed and sworn to before me a notary public of_ and
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rty was sold at a grossly inadc(1ttate price, nor at a price so grossly
inadequate as to suggest fraud, or some irregularity affecting its
fairness and good faith; that it appears affirmatively by the record
that the property sold at an adequate price, or at a price not so
grossly inadequate as to justify the Court in refusing confirmation
of sale, based solely on inadequacy of price.
WILLIAM G. STROH
SIMON J. LAPOF
By Counsel.
LAil{D L. CONRAD
GLENN \i\T. RUEBUSH
page 62 ~JOINT AND SEPAl{ATE ANSWER OF
WILLIAM c;. STROH AND SIMON
LAPOF TO THE PETITION OF
NATHAN SCHWEITZER
The joint and separate answer of vVilliam G. Stroh and Simon J.
Lapof to the petition exhibited against them by Nathan Schweitzer
in the Circuit Court of Rockingham County, Virginia:
These respondents, reser\'ing to themselves the benefit of all just
cx~eptions to the said petition, for answer thereto, or to so much
thereof as they are advised that it is material or proper that they
should answer, answering, say:
FIRST: Thev admit the allegations contained in the paragraphs
.•..••• 1~-----,1
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for the county aforesaid, in my county aforesaid, this 13 day of
July, 1943.
KENTON J. LONG, Notary Public.
ORDER OF COURT ENTERED JULY 20, 1943 FILING
ANS\VER OF FRANCIS S. MILLER, GUARDIAN
AD LITEM, &C.
On motion of Francis S. 'Miller, guardian ad litem for Jay K.
Hubbell and Millicent Hubbell, infant defendants, and Francis S.
Miller, heretofore appointed by a decree entered in this cause on
Jan. 7, 1943, as attorney for Franklin S. Hubbell, he being one of
the defendants who is in the military service of the United States,
foi- leave to file his joint and separate answer on behalf of the
aforesaid parties to the petition of Nathan Schweitzer, wh.ich
petition was filed in this cause by decree entered on July 8, 1943,
said answer to be also read as an exception to the report of the
Special Commissioners of Sale, which report has heretofore9 been
filed in the above entitled suit, the Court doth this 20 day of July,
1943, adjudge, order and decree that said joint and separate answer
be and the same is hereby accordingly filed, to which answer the
petitioner and purchasers reply generally.
On motion of Honora E. Toppin, Samuel F. Toppin, Mary V.
Farv~r and Susan B. Fauls,' by their respective counsel,
page 61 ~for leave to file their joint and separate answer to the
petition of Nathan Schweitzer, said answer to be read as
an exception to the said report of sale, which petition was heretofore filed in this cause by decree entered on July 8, 1943, the Court
doth this 20th day of July, 1943, adjudge, order and decree that said
joint and separate ans\ver be and the same is hereby accordingly
filed, to which ans,ver the purchasers reply generally.
THE MOTION OF WILLIAM G. STROH AND SIMON
LAPOF TO DISMISS THE PETITION· OF
NATHAN SCHWEITZER

J.

The said VVilliam G. Stroh and Simon J. Lapof respectfully move
this Honorable Court to dismiss the petition of Nathan Schweitzer
filed herein by order of July 8, 1943, in that under the allegations
of the said petition it must be· admitted that the sale of the real
estate therein ref erred to was sufficiently advertised, well attended,
a.nd faidy conducted; that the petition does not allege that the . prop-
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SIXTH : They allege that the sale of the property
here in question was conducted regularly in a manner prescribed
by law, upon due notice and public advertisement in a newspaper
circulating in Harrisonburg and throughout Rockingham and adjoining Counties, and was sold at public auction in Harrisonburg,
in which city the same is located; that the property was cried from
three-fourths of an hour to an hour; that the bidding was competitive and spirited as reported by the Special Commissioners of
the Court, one of the bidders being the present occupant of the
property, and another the husband of one of the principal owners
thereof and a party to this proceeding, together with a number of
other bidders besides the successful bidders; that there was no
fraud, unfairness, surprise, mistake, or other circumstances connected with the said sale that might be legal grounds for refusing a
confirmation of the said sale; that there was no gross inadequacy of
pric~, but to the contrary, that the property brought a fair and
reasonable price; that the experienced and capable Special Commissioners reported to the Court that they considered that the
property was well sold and recommended a confirmation of the sale;
that L. B. Yates,, an experienced real estate appraiser and dealer of
Harrisonburg and Rockingham County, under oath, valued Lot No.
1, with its improvements, at $2,000.00, and Lot No. 2 and 3, with
their improvements, at $11,000.00 to $12,000.00, or a maximum
total of $14,000.00; and that J. W. Hess, another experienced rea]
estate dealer of Harrisonburg and Rockingham County, under oath,
valued Lot No: l, with its improvements, at $1,800.00, and Lots
No. 2 and 3, with their improvements, at $12,000,00,
,- "
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ORDER OF COURT ENTERED JULY 20, 1943
William G. Stroh and Simon J. Lapof having made their motion
this 20th day of July, 1943, in writing, for the reasons therein
stated, to dismiss the petition of Nathan Schweitzer, said motion is
hereby denied, to which action of the Court the said William 0.
Stroh and Simon J. Lapof, by' counsel, except; the said \i\Tilliam
G. Stroh and Simon J. Lapof, by counsel, except; and the said
William G. Stroh and Simon J. Lapof having tendered their answer
to the said petition, the same is accordingly hereby filed.
pµge 65 ~AFFIDAVIT AS TO MILITARY SERVICE
I, Susan B. Fauls of Harrisonburg, Virginia, one of the parties
to the chancery suit pending in the Circuit Court of Rockingham
County involving the settlement of the estate of Frances V. Kelley,
deceased, and being also an aunt of \Vebster Hubbell, one of the
defendants in said suit, hereby certify that the said Webster Hubbell
is now in' military service, being a member of the armed forces of
the United States.
Given under my hand this 23rd day of July, 1943.
MRS. SUSIE B. FAULS.
State of Virginia,
County of Rockingham, to-wit:
I, \,\Tard Swank, a Commissioner in Chancery of the Circuit
Court of Rockingham County, Virginia, hereby certify that Susan
B. Fauls, whose name is signed to the foregoing statement, has
personally appeared before me in my said county, and having been
duly sworn made oath that the facts therein stated are true.
Given under my hand this 23rd day of July, 1943.
\i\TARD SWANK,
Commissioner in Chancery of Circuit
Court of Rockingham County, Virginia.
page 66 ~NOTICE GIVEN BY NATHAN SCHWEITZER OF TENDERING OF CERTIFICATE OF EVIDENCE

To Glen W. Ruebush and Laird L. Conrad, Attorneys for 1'Villia.m
G. Stroh a.11d Simon J. Lap of:
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This· will notify you that on the 31st day of July, 1943, at the
hour of 9 :30 o'clock A. M., or as soon thereafter as may be, the
undersigned will tender to the Honorable H. vV. Bertram, Judge of
the Circuit Court of Rockingham County, Virginia, in the Court
Room of said Court, at Harrisonburg, Virginia, for signature and
other appropriate action thereon, a certificate of the eyidence introduced and heard on the hearing of the petition of Nathan
Schweitzer in the chancery cause of Honora E. Toppin, et al v.
Susan B. Fauls, et als.
NATHAN SCHvVEITZER
By Counsel.
LA \VRENCE H. HOOVER, Counsel.
Legal and timely service of the above notice is hereby accepted,
this 30th day of July, 1943.
GLENN W. RUEBUSH
LAIRD L. CONRAD
Attorneys for \i\Tilliam G.
Stroh and Simon J. Lapof.
page 67 ~

CERTIFICATE OF EVIDENCE

The following evidence on behalf of the petitioner, Na than
Schweitzer, and the testimony of George S. Harnsberger, Special
Commissioner, respectively, is all the evidence introduced on the
the hearing of this cause:
Evidence taken the 20th day of July, 1943, before the Hon.
H. W. Bertram, Judge of said Court, at the hearing on the petition
of Nathan Schweitzer in support of the upset bid offered by him
for Lots 1, 2, and 3, of the Frances E. Ke1ly property, which lots
were knocked off to \,Yilliam G. Stroh and Simon J. Lapof at the
public auction held on June 26, 1943.
. Present: Nathan Schweitzer, in person, and by counsel, Lawrence
H. HoO\·er.
Present: Glenn \V. Ruebush and Laird L. Conrad, Attorneys for
\Villiam G. Stroh and Simon J. Lapof, said Simon J. Lapof being
present in person part of the time.
Present: Francis S. Miller, guardian ad litem for the infant
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defendants, and Attorney for Franklin S. Hubbell, in the military
service of the United States.
Present: Geo. S. Harnsberger and \Varel Swank, Attorneys for
sundry clef endants, and Special Commissioners of sale, and S. F.
Toppin, one of the defendants, in person.
Mr. Nathan Schweitzer, the first witness introduced
page 68 ron behalf of petitioner, being first duly sworn by the
Clerk of the Court, l\fr. Switzer, was examined by lVlr.
Hoover.

Ql. What is your name?
J\. Na than Schweitzer.
Q2. Where do you reside?
A. 27 West 72d Street, New York City.
QJ. And what is your business?
A. Poultry and meats.
Q4. How long have you been in that business?
A. Fifty years.
QS. And ,vhere have you operated that business?
A. The last 25 years at 409 West 14th Street, New York City.
Q6. In the operation of that business, do you handle much
poultry?
A. I handle about two million pounds per month of poultry and
meats.
Q7. Do you obtain-where do you obtain that poultry from?
A. \V c are getting a considerable amount of this poultry from
Harrisonburg here and Rockingham County.
QB. How long have you been getting poultry from Harrisonburg
and Rockingham County?
A. I-tor many years, a great many years.
Q9. \Vhat type of trade do you serve, sir?
A. Hotels, restaurants, Government, steamships, railroads.
QIO. Haye you e,·er been to Harrisonburg before?
J\. A number of times.
Q 11. Qyer how long a period of time?
A. Oh, for years·.
Q12. Please state, as nearly as you can, approximately the quantity of poultry you get from this community, as well as the quality
of that poultry.
A. \Vell, we handled in one week, last fall, from Harrisonburg,
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Rockingham County, over a quarter of a millions pounds of turkeys,
in one week, very fine quality and a great help with the shortage
of meats.
Q 13. How are the poultry products of Rockingham County recognized in your trade from the standpoint of quality?
page 69 } A. Very fine quality, and under ordinary conditions
will sell at a premium.
Q14. Is there a demand for it?
A. Big demand. vVe can sell twice as much as we have been
getting.
QlS. On your visits to Harrisonburg, did you ever see and go
into the place of business now operated by Carver Produce Company?
A. I have.
Q16. You have filed your petition in this cause, Mr. Schweitzer,
offering for what are known as Lots 1, 2 and 3 in this cause, those
properties being the produce house now occupied by Carver, together with some out-buildings and a residence property-and have
offered to pay the sum of $23,000.00 for those properties? .
A. That is correct.
Ql7. When you made that offer, were you familiar with the
building itself? You knew the building?
A. Yes, I had been there several times and knew the building.
Q. Please state generally what that business is like, that is, the
business building.
A. Well, it is well equipped for a poultry business. It has ice
boxes, coolers, dressing plant-equipment there that is pretty hard
to replace owing to priority in war equipment-and every essentia1
to the dressing of poultry.
Q 19. Do you handle live poultry or dressed poultry?
A_. All dressed poultry.
Q20. When did you learn that this property was to be sold or
that it had been sold, sir?
A. On the 28th of June.
page 70 } Q21. I believe this property was sold on Saturday, the
26th of June. Do I understand you then that you learned
of the sale on the following Monday?
A. \Tes.
·
Q22. That fact is set forth in your petition, I believe?
A. \Tes sir.
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Q23. Had you, prior to Monday, June 28, known that this property was to be sold?
A. No sir.
Q24. Did you know that it was the subject of litigation?
A. No sir.
Q25. Or had to be sold?
A. No sir.
Q26. How did you learn of the fact that it had been sold?
A. In the course of a conversation with one of the dealers here,
he spoke of it.
Q27. And did that person tell you what the property had brought
at the public sale?
A. Yes sir.
Q28. And what was that figure?
A. $17,900.00.
Q29. Now, how did that figure impress you?
A. That it was too cheap.
Q30. Had you known that that property would be sold on that
date, would you have arranged to be present?
A. Positively.
Q31. For what reason?
A. It is very essential to my business to secure poultry from this
territory, which is needed with the scarcity of meats in
page 71 ~New York, and the fine quality that we were receiving
from this territory, and this building is very essential to
us in securing a lot of supplies, especially turkeys, from this territory, as there are very few dressing plants in the County.
Q32. How has the present war situation affected your business?
A. Well, it has made a triple demand for poultry owing to the
shortage of meats, and it has made any plant where they can dress
poultry very much more valuable.
Q33. I believe you said before that you handle onlv dressed
products?
A. Only dressed poultry.
Q34. I believe in making this bid, which represents an advance
of $5,100.00 over the amount bid at the sale, you tendered your
certified check for $8,000.00?
A. Yes sir.
Q35. Along with your petition?
A. Yes sir. And am ready to pay the balance, in cash, if my bid
is accepted.
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Q36. Do you know William G. Stroh and Simon J. Lapof, the
bidders at the public sale?
A. I don't kno\\· Mr. Stroh. I met. :Mr.-what is the other name?
Mr. Hoover: Mr. Lapof.
A. I met Mr. Lapof the first time last Monday.
Q37. As a poultry man in New York, do you know their business?
A. They are in the live poultry business, I understand.
Q38. The live poultry business, according to your information?
Mr. Schweitzer, do you deal directly with the consumer?
A. Yes.
Q39. Practically all of your trade?
page 72 ~ A. Practically all.
Q40. Therefore, if you provide yourself an inlet for
poultry products, here or elsewhere, there is no middle man? Ts
that correct?
A. Now, we buy directly from the dresser and sell direct to the
consumer.
Q41. I believe I failed to ask you, Mr. Schweitzer, when you
stated that you had learned about this sale through a telephone conv~rsation -with a party in Harrisonburg, who was that party.
A. Mr. Hershey Weaver.
Q42. And his business is what?
A. Poultry, dressing poultry.
Q43. Do you handle some of his products?
A. Oh yes.
Q44. He is the Manager, I believe, of vvhat is known as the City
Produce Exchange, Incorporated?
A. Yes sir.
Q45. And the place of business of that exchange is near by or
adjoining the property for which you have made this offer?
A. Yes sir.
Mr. Hooyer: ·you gentlemen may take the witness.
Mr. Ruebush then conducted cross-examination of witness, Mr.
Na than Schweitzer.
XQI. Do you own any plants of the character or kind of the
Carver Produce or the City Produce?

I
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XQ2. Do you own any plants of the character of the Carver or
the City Produce ?
A. We are interested in a number of plants.
page 7J ~ XQR3. Do you own them?
A. No.
XQR4. You dont' own them at all?
A. No.
XQRS. From what producers in Rockingham and Harrisonburg
have you been buying poultry?
A. The number of them?
XQR6. Name them. In Harrisonburg and Rockingham.
A. City Produce Exchange, Carver Produce Company-Carver
Company.-That's all in Harrisonburg.
XQR7. Whereabouts in Rockingham do you buy?
A. We buy from these people and also from-Mr. Ruebush: Timberville?
A. Timberville.
XQR9. From whom do you buy in Timberville?
A. vVe buy the biggest part of the poultry from Rockingham
indirectly. Last year, the agent died, and the business closed up.
XQRlO. Some business in New York, you mean?
A. Yes.
XQRl 1. Have you ever bought directly from Timberville itself,
any of the producers down there?
A. No.
XQR12. What percentage of the poultry you have gotten from
Harrisonburg and Rockingham came from the City Produce?
A. I couldnt' give you those figures unless I checked them up.
I cannot tell you.
XQR13. How long have you been huying directly from Rockingham and Harrisonburg?
A. How long?
XQR14. Yes. How long have you been buying directly? You
said you used to buy through a New York dealer.
page 74 ~ A. We used to buy through a New York neighbor and
a personal friend.
XQR 15. How long have you been buying directly?
A. Since the first of this year, since the death of this neighbor
of mine.
XQR 16. 'What per cent. of produce that you have been buying
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directly from Harrisonburg and Rockingham County this year came
from the City Produce?
A. What percentage?
Mr. Ruebush: Yes.
A. Oh, about 40 per cent. I am not so positive about that.
XQR17. Do you mean 40 per cent of your purchases from Harrisonburg?
A. Yes.
XQR.18. \i\ihat percentage have you bought from Carver during
that same period?
A. I think we have been buying more from Carver than from the
City Produce.
XQR19. You would say then about 60 per cent.
A. I couldn't say positively. I couldn't answer that and give you
a correct estimate.
XQR20. Would your best estimate be about 60 per cent?
A. I wouldnt' want to pin myself down to it. I don't know.
XQR21. Have you bought any produce directly from anybody .
other than City Produce or the Carvers in Harrisonburg or Rockingham County?
A. No.
XQR22. So that 100 per cent came from Carver and the City
Produce?
A. Since the first of the year. Prior to that we handled a tremendous quantity.
page 75 ~ XQR23. Through this New York dealer?
A. You say : \i\Tho was the New York dealer?
XQR24. No. You say you ·handled it through the New York
dealer?
A. Yes.
XQR25. Do you come to Harrisonburg and Rockingham very
often?
A. Not so very often, no. On.ce a month.
XQR.26. About once a month?
A. Yes.
XQR27. You have been here, then, about seven times since the
first of the year?
A. I don't know exactly how many time I have been here.
XQR2R When was the last time you were at the City Produce
plant?
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A. The last time ?
Mr. Ruebush : Yes.
A. Some time in June, the early part of June. Som~ time in June.
XQR29. Did you at that time also visit the Carver plant?
A. Yes.
XQR.30. Did you buy poultry from both of these people?
A. Yes.
XQ31. Have you .been there since the first part of June of this
year-either one of those places?
A. My last visit there was some time in June.
XQR32. Were you there in May?
A. I think I was, yes, I am pretty sure I was.
XQR33. Do you know anything about real estate values m
Rockingham or Harrisonburg?
A. I don't know.
XQR34. You do not, you say?
page i6 ~ A. I don't know. I know the value of that plant for my
particular kind of business.
XQR35. Do you know the value of real estate in Harrisonburg
and Rockingham County other than for that particular business?
A. No.
XQR. ,vm you explain just why this plant was worth $23,900.00
to you?
A. Yott c~n't build the plant for $23,000.00 today. You can't
get the machinery. You can't get a priority on ice boxes. You can't
get the location. It is very essential to have a dressing plant in order
to get this fine Harrisonburg and Rockingham poultry into New
York.
XQR3i. You can buy from VVeaver, can't you?
A. Can't buy enough. He has customers outside of Nathan
Schweitzer.
XQR38. You can buy from Lapof, can't you?
A. No.
Q. Why didn't you buy from Carver?
A. We have been buying from him, hut his place of business is
taken away.
XQR40. Why can't you buy from Timberville?
A. VVell, I don't know whether we can.
XQR41. Do .YOU buy any drawn poultry?
A. No. Yes, we buy at times. We have bought drawn poultry.
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XQH.42. Have you bought any drawn poultry from Rockingham or Harrisonburg, do you know?
A. No.
XQR. Youhave not?
XQR44. You normally do not buy or sell drawn poultry?
A. 'vVe sell eviscerated poultry.
page 77 ~ XQR45. You buy that sometimes from Lapof, and
Stroh?
A. No. Never heard of them.
XQR.46. 1· ou buy that in Rockingham or Harrisonburg?
A. 'vVe use eviscerated poultry.
XQR.47. Killed for Jewish people?
/\. Drawn poultry put up under Government supervision, under
sanitary conditions, Government-inspected.
XQH.48. Do you buy much of that?
J\. \V ell, it has gradually increased.
Mr. Ruebush: That's all.
Mr. Hoover then conducted his re-direct examination of witness,
l\1r. Na than Schweitzer.
HD1. Counsel just asked you whether you couldn't buy poultry
from City Produce and from Carver and from Timberville; separately, he asked those questions. N O\v, can you buy enough poultry from any one of these, or all of them?
A. No.
RD2. You have indicated that the demand for poultry has about
tripled, or something of that sort?
A. More than tripled.
RD3. How about the supply?
A. Unable to get sufficient quantities to take care of the demand,
owing to the scarcity and shortage, acute shortage, of meats. People
are eating t~vice as much poultry as they ever did before, and they
want more of this Rockingham poultry if I can get it for them.
RD4. Is it your idea that if you get this Harrisonburg property
you ran insure yourself a better supply here?
A. \;\/ e intend to try to secure a bigger quantity by
page 78 )·operating this plant.
RDS. Ivlr. Schweitzer, some reference has been made

Nathan Schweitzer v. William G. Stroh et al

65

Mr. Nat/za.n Sc/noeitzer
here to drawn poultry. I am frank to say that I dont' know what
that means, and I would like for you to explain.
A. Drawn poultry is poultry with entrails withdrawn, head and
feet removed before sale.
RD6. And wherein does that differ from the eviscerated products?
A. Well, the eviscerated chicken is handled under Government
supervision. It is a clean, fine job, under sanitary conditions.
RD7. But both of them come under the heading of dressed
poultry?
A. Yes.
RD8. Do these plants here in Harrisonburg use the eviscerating
process?
A. No, they don't.
Mr. Hoover: I think that is all I want to ask.
Cross-examination of witness, Mr. Na than Schweitzer, was then
conducted by Mr. Miller.
XQMl. Mr. Schweitzer, is property of this kind worth more in a
community where poultry is raised than where poultry is not raised?
A. This property is worth considerable more in a community
where poultry is raised.
XQM2. For· that reason, is it worth more to a man of your business in a community where poultry is raised than in a community
where poultry is not raised?
A. Considerably more.
page 79 ~ XQM3. Is this· property worth more today than five
years ago?
A. In this particular business, on account of the tremendous demand for poultry, and no possible chance of building a plant.
XQ1VI4. Has the war been responsible for this greatly enhanced
value?
A. It has, war conditions.
XQMS. \iVould a man not in the business in which you are know
those values as well as you?
A. He wouldn't know those values if he weren't in this particular
line of business.
·
Mr. Ruebush then conducted his re-cross examination.
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RCl{l. Don't you think Mr. Carver knew the value of that property?
A. I don't know whether Mr. Carver did, or not.
RCR2. Don't you think a man in his business would know?
A. I don't know what a man thinks.
RCRJ. Does not Mr. Carver grow, produce, and sell a great deal
of poultry in Rockingham County? Does he grow poultry?
A. Yes.
RCR4. He produces it, too, doesn't he? He dresses it out there
at the plant, doesn't he?
A. Yes.
RCRS. And he sells it?
A. Does what?
RCR6. Sells it?
A. Yes.
page 80 ~ RCR7. Then, don't you think Mr. Carver would be
much better qualified to know the value of a plant in
Rockingham and Harrisonburg, here in this community, much better
qualified to say what it was worth than you?
A. Now-Mr. Hoover: Your Honor, I object to that question. This man
is up in New York, and .he is talking from that particular standpoint.
Question read to witness.
A. I don't know that he would be.
RCRR Was this conversation with Mr. vVeaver on the 28th by
'phone?
A. Yes sir.
RCR9. Did you inquire about the sale of this property, or just
how did he call that to your attention?
A. \Vell now, we talked about business, and he told me about
property being sold. That was the first I knew of it.
RCRlO. How did he happen to·tell you that, do you know?
A. No.
RCR 11. Was that during the telephone conversation on June 28?
A. Yes.
RCR12. You had had also a general conversation with him down
here in Harrisonburg some time during the early part of Jtme?
A. Yes.
RCR 13. You discussed business conditions here at that time?
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A. Discussed just the receipts of poultry and the dressing of
poultry.
RCH14. Of course Mr. Carver knew about the ahnorpage 81 ~mal demand for poultry at this time, as well as you, didn't
he?
A. I don't know ,ivhat h~ kne·w.
RCRlS. Didn't you say that Carver couldn't furnish you as much
poultry as you wanted?
·
A. No; Can·er furnished me with some poultry.
RCIU6. Did you ever try to get any poultry from Carver that
Carver couldn't furnish to you?
A. Yes.
RCR.17. l\fore than one time?
A. Yes, several times.
RCR18: Mr. Carver knew what the market price of poultry was
at the time you tried to buy, didn't he?
A. \Ve informed them what the prices were.
RCR19. Isn't it true that you kept Mr. Carver informed?
A. We pay according to the 0. P.A. rulings, so he diclnt' need me
to inform him.
RCR20. You told him, I suppose, that you were willing to pay
()PA prices?
A. He kne,v that. He couldn't charge any more, and I couldn't
pay any more.
Mr. Miller then conducted a re-cross examination of witness, Mr.
Na than Schweitzer.

H.CM I. l\fr. Schweitzer, is this property in question worth more
to a man in the business who sells direct to large users, as you have
testified that you do, than it is to a man who merely ships it to a
man who merely ships it to a neighbor who in turn sells it to tnese
large users ?
A. It is worth more to me.
page 82 ~ RCM2. It is worth more to you than it is to Carver?
A. Yes.
Mr. Hoover: Stand aside, sir.
vVitness leaves stand.
( Re-called at close of mbrning session, July 20, 1943, for one
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more question, to which objection was made; objection sustained,
and no answer given. See Page - - . )
Mr. J. vV. Hess, another witness introduced on the same behalf,
being first duly affirmed by the Court, testified.
Direct examination was conducted by Mr. Hoover.
J. vV. Hess?
A. Yes sir.
Q2. \~'here do you live?
A. In Harrisonburg; 443 \"!\Test Market Street.
QJ. And what is your business?
A. I am a real estate broker.
Q4. In the City of Harrisonburg?
A. And Rockingham County.
QS. And how long have you been engaged so, sir?
A. Fifteen years.
Q6. The record in these proceedings indicates that on the 2d
day of June, 1943, you were called upon to testify c~ncerning the
rnlue or values of Lots 1, 2, and 3 as set forth in the papers in this
cause, those properties being the· poultry establishment and outbuildings now occupied by Carver Produce Company, together with
the John E. Kelly residence property, adjoining, on North Main
Street in the City of Harrisonburg. Do you recall that?
page 83 r A. Yes sir.
Q7. I believe that the deposition taken from you at that
time ,vas that in your opinion the large brick building and outbuildings constituting the Carver plant were worth about $12,000.00.
A. That is correct.
Q8. And that the adjoining residence property known as Lot No.
1 was in your opinion worth in the neighborhood of $1,800.00.
A. That is also correct.
Q9. Please state, Mr. Hess, the basis upon ,vhich you submitted
those estimates or appraisals.
A. I tried to give a fair, normal, local value of the property at
that time, as I sa\v it.
Q 10. Did you, in making those estimates or appraisals, take into
consideration any war-time factors or special or particular values
that this property might have to prospective or potential or New
York purchasers who are engaged in the poultry business?

Ql. You are Mr.
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A. I did not.
.Mr. Conrad: \Ve object to evidence at this time tending to show
the particular value of this property to this particular upset bidder.
\Ve are trying to determine whether it was sold at a grossly inadequate price.
The Court: I overrule the objection.
Mr. Conrad : Exception noted.
QI 1. You have just heard the petitioner, :Mr. Schweitzer, testify concerning the abnormal conditions which prevail in the poultry
business at this time. Did you take into consideration any of those
facts?
page 84 ~ A. We did not. I only had in mind local buyers.
Q 12. Did you know all those facts?
A. I did not.
Ql3. Did you know that Harrisonburg and Rockingham County
had come to be considered as poultry capitals?
A. In a sense I knew that, but I didn't take it into consideration
at the time.
Cross-examination of witness, Mr.
ducted by Mr. Laird L. Conrad.

J. vV. Hess, was then con-

XQC 1. You knew this was a poultry plant, did you not?
A. I certainly did. But I did not know the abnormal value of
the poultry industry at this time.
XQC2. \\l ell, you knew that Harrisonburg and Rockingham
County were knmvn over the United States as a great· poultryproducing territory, did you not?
A. I knew that.
XQC3. You knew it was used at this time, and probably by any
purchaser would he used, for the dressing and care of poultry, did
you not?
A. Possibly I did. Yet I did not take into consideration any
foreign buyers. One thing that prompted this conclusion was the
rental value of the property.
XQC4. What ,:oi.•as that rental?
A. I was told that it was $100.00 per month.
XQCS. You know that Carver ·was doing a large business, did
you not?
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A. I knew that he was doing a business, but I did not know how
large it was.
page 85 ~ XQC6. You valued it as a poultry house?
A. No, sir, just as it was~
. XQC7. \,\Tell, as a local property, with all its equipment and
everything you found there, and everything that you thought would
aid you in putting a fair price on the property?
A. I did not know what the building in the future would be used
for. And I tried to put a normal value on the property, as I saw it.
XQC8. Did you take into consideration what it had been used
for in the past?
A. Not very much.
XQC9. And the values that you gave before sale were in your
opinion the fair market price of the property?
A. Of the property, yes sir.
XQCIO. And you still think so?
A. I am stilJ of that opinion. I am talking about the fair, normal
price.
XQCl 1. Except for somebody who for some reason wanted to
pay more th~n the normal price for the property?
A. Yes sir.
XQCI?. Dut the price at which it could reasonably be expected
to be sold 'vvas the price that you testified to in your deposition?
A. It certainly was at that time.
XQC13. And you still think so?
A. I still think it was, under normal conditions. We are living
under abnormal conditions now.
XQC14. You don't appraise a property at its present value? You
appraised this property at what you thought was the normal value
at that time?
page 86 ~ A. Yes sir.
XQCIS. And that time was what?
A. Along about the first of June, I don't recall the date.
XQC16. And that value has not changed from that time down
to now?
A. It has not changed if I was to be the purchaser.
XQC17. And sup1~ose the general public was to be the purchaser?
A. I don't know that it is changed then.
XQC18. You have· had a great . . . . . .. of experience in
appraising property?
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A. Quite a bit.
XQCl 9. And you are a real estate agent?
A. Yes sir.
XQC20. And you handle a number of real estate properties in
rour office ?
A) Yes sir.
XQC21. And you are acquainted with real estate values?
A. Fairly well so, l think.
XQC22. Aren't you specially versed in the value of property?
A. Not as to the value it might be to a poultryman.
XQC23. Not as to its value to a peculiar person, you or I, or
anybody else?
A. No sir.

Mr. Hoover's re-direct examination of witness, Mr. J. W. Hess,
was then conducted.

HD 1. I believe you slated that you ascertained at or about the
time that you made this deposition, or in your inspection
page 87 ~of the property, that it was renting at a hundred dollars a
month, and that you took that into consideration as one
of the factors in determining the value of it?
A. Yes sir.
The Court: That is a repetition.
HD2. Did you ascertain whether it rented for more than that?
J\. No sir. I just inquired what it was renting for at that time?
HD3. Mr. Hess, had you known that several New York poultrymen ·who were selling direct to the consumer were interested in this
property as an inlet for their supplies, would that have altered your
appraisal or estimate of it?
A. Had I known that, it is likely that I would have appraised it
higher.
Mr. Conrad: How much higher, Mr. Hess?
Witness: It just depends on how many folks were interested in
it from elsewhere. I may have taken that into consideration.
Cross-examination of witness, Mr. J. VY. Hess, was then conducted by Mr. Miller.
XQMl. Mr. Hess, isn't it true that particular purposes for which
a piece of real estate might be adapated greatly affect its value?

•
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A. It does to a certai~1 extent, Mr. Miller.
XQM2. If a piece of real estate is particularly adaptable to a
highly profitable business, isn't it worth more than if it was not so
adapted?
page 88 ~ Mr. Conrad: I object to this line of testimony.
The Court : He can answer the question. But you are
asking him things that are popularly known. It just takes up the
time.
Mr. Miller: I just wanted the record to show it, because that is
a matter that I have raised in my answer.
A. That does make a difference, Mr. Miller.
XQM3. And you don't know anything about the profits to be
made in poultry in New York City, do you?
A. No sir.
Mr. Hoover: Stand aside.
Witness left the stand.
Mr. L. B. Yates, another witness introduced on the same behalf,
being first duly affirmed by the Court, testified.
Direct examination was conducted by Mr. Hoover.
Ql. You are L.B. Yates?
A. Yes, sir.
Q2. Where do you live?
A. I am living now at Burtt1er's Mill.
Q3. How long have you lived there?
A. Since the 20th of May.
Q4. Of this year?
A. Of this year.
Q4. vVhere have you spent the most of your time?
A. In Harrisonburg. I have an office in Harrisonburg.
Q6. \\That is your business?
A. Real estate.
page 89 ~ Q7. Mr. Yates, the proceedings in this cause indicate
that on the 2d day of June, 1943, you testified in this
cause ·with reference to the value of what \.Ve will term the Carver
Produce property and the Kelly residence adjoining, in the northern
section of Harrisonburg. Did you so testify?
A. I did.
Q8. The record further discloses that at that time you estimated
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the value of what we have termed the Cal"\'er Produce house, that
heing Lots 2 and 3 in this cause, at $12,000.00, and the residence
property adjoining at $2,000.00. Do you recall whether or not that
was the estimate made by you?
A. That was.
Q9. Mr. Yates, please state the basis upon which you arrived at
those figures.
A. If it is permissible, let me say that I ,vasnt' employed to put a
value upon that property whatever, that I only went there to ascertain whether it could be judiciously divided amongst the heirs.
Q. Do I understand that you went and inspected the property
with a view to whether or not it could be partitioned and without
looking at it to determine the valuation?
A. I don't know just how the valuation came up. I hadn't
thought about it. It was suggested that I say what the property
was worth, and on the basis that I knew the property was being
rented at a hundred dollars, and I thought that the justified rental
on the house was about $20.00, and therefore I thought about
$2,000.00 for a home buyer. I never had any other buyer in mind.
Q 11. Diel you take into account existing war conditions?
page 90 ~ A. Not at all.
Ql2. Did you take into consideration ,vhat value that
property might have to New York buyers engaged in the poultry
business?
A. It never entered my head.
Q 13. Had you known that there were N cw York dealers who
might be interested in it, would that have affected your valuation?
A. \\Tith the thought that comes along with that, I naturally
would have placed it higher.
Cross-examination of witness, Mr. L. B. Yates, was then conducted by Mr. Conrad.
: XQCI. You testified; did you not, "I still think-I want to say
that in my opinion the produce house is ·worth eleven or twelve
thousand dollars."
A. If that is there, that is what I did. I wasn't trying to appraise
the property at all. I didn't go out there to appraise that property.
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XQC2. You did undertake to give the value of it? It was sold
at public auction at over $5,'ooo.oo above that price?
A. What about it?
XQC3. I am asking you if that property didn't sell at a fair
price?
A. I have no doubt it did. If I had thought about this property
and gone into the matter thoroughly, I would probably have appraised it at that, or more. I can't tell you what I would have appraised it, had I given the matter the thought that a man should put
on a business proposition of that kind.
XQC4. Yott \:Vere not at the sale?
page 91 ~ A. No sir.
Mr. Hoover: Stand aside, sir.
Witness left the stand.
Mr. S. F. Toppin, another witness introduced on the same behalf,
being first affirmed by the Court, testified.
Direct examination was conducted by Mr. Hoover.
Q 1. Please state your name.
A. S. F. Toppin.
Q2. \iVhere do you live?
A. Harrisonburg.
Q3. What is your business?
A. Farmer, cattle dealer.
Q4. I believe you have spent your entire life in and near Harrisonburg?
A. In Rockingham County.
QS. And what i.s your age, sir?
A. Fifty-nine.
Q6. Mr. Toppin, I believe that you were the next highest bidder
at the offering of the Kelly properties, on June 26, by Special Commissioners Swank and Harnsberger. Is that correct?
A. Yes, sir.
Q7. I believe those properties were knocked down to Stroh and
Lapof at the price of $17,900.00?
A. Yes sir.
Q8. And what was your last bid?
A. $17,800.00.
Q9. I believe, also, Mr. Toppin, that you are the hus-
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page 92 ~band of one of the daughters of Frances E. Kelly, deceased, and as such she was one of the owners of this
property?
A. Yes, sir.
Q 10. I believe further that you owned an interest in the property in your own right?
A. Yes sir.
Ql 1. Mr. Toppin, you have heard the testimony here this morning with reference to the unusual, the exceptional, value which this
poultry establishment on Lots 2 and 3 has to New York produce
dealers serving the metropolitan trade?
A. Yes sir.
Q12. Were, you aware of any such additional or exceptional
values as that at the time you bid on the property?
A. No sir.
Q13. Had you known that there were one or more persons of
that type interested in the properyt to whom the property had
exceptional value, would you have offered more?
Objection by Mr. Conrad; objection overruled.
A. Yes.
Ql4. The testimony here is, Mr. Toppin, that the property now
rents at a hundred dollars per month.
A. That's right.
QlS. Having been intimate with the owners over a long period
of years, do you knO\iv whether or not it ever rented at any higher
figure than that?
A. It rented at $203.00 a month at one time.
Q16. Do you know when that period was?
A. Between 1925 and '32. It might have been '33.
Ql7. During that entire seven or eight years?
A. Yes.
page 93 ~ QlR For what was it used during ·the time that it
brought $203.00 a month?
A. Produce business.
Q 19. Substantially the same type of operation that goes on
there now?
A. Yes sir.
Cross-examination of ,witness, Mr. S. F. Toppin, was then conducted by Mr. Laird L. Conrad.
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XQCl. 'f ou considered that this property brought a good price
at $17,900.00?
A. I was bidding on it as a rental property. I knew nothing about
the chicken business. The only thing I could do was to rent it. I
consider it the rental ,·alue. I answered that.
XQC2. Regardless of how you were considering it, you considered that a good rnlue, did you not?
A. I didn't know of any other value I could put on.
XQC3. '{ ou were perfectly able, financially, to purchase this
property, were you not ?
A. Well, I think I was.
XQC4. There were other purchasers there financially able to
purchased this property, were there not?
A. I suppose there were.
XQCS. Who else was bidding on the property?
A. Mike Flory; and Mr. Ruebush.
XQC6 Was Mr. Hershey vVeaver at the sale? And Mr. Carver?
A. They were there, yes.
XQC7. Was the sale \veil attended.
page 94 ~ A. Had a right good crowd of people. I suppose there
were about fifty. I don't go to sales. It looked to me like
there were forty or fifty people. There wasn't anybody except me
and Mr. Ruebush and Mr. Flory bidding, that I know of.
XQC8. \Vhat did the property start at?
A. Ten or hveh-e thousand.
XQC9. · And it ran up to $17,900.00, and you bid $17,800.00?
.A. Yes.
A. Yes.
XQCIO. And this bidding started at twelve o'clock, and didn't
cease until one o'clock?
A. I can't answer that question.
XQCl 1. It was something like an hour of constant bidding?
A. I couldn't say whether it ·was an hour, or not.
XQC12. Did this property have any liens on it at the time of
sale?
A. No sir.
XQC13. Mr. Carver was renting by the month?
A. Yes sir.
XQC14. \' ou had no permanent renter in the property?
A. That's right.
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Re-direct examination of witness, Mr. S. F. Toppin, was then
conducted by Mr. Hoover.

RD1. Mr. Toppin, you have referred to a bidder by the name of
Flory. He was a local bidder, was he not?
A. Yes sir.
RD2. And you have referred to the fact that the only other
bidder besides yourself and Flory was Mr. Ruebush?
A. That I know of.
page 95 ~ RD3. Mr. Ruebush, I believe, was representing the
person or persons to whom the property was knocked
down, that is, William G. Stroh and Simon J. Lapof?
A. Yes sir.
RD4. Did yon know that he was bidding for them or representing them?
A. No sir.
RDS. After the sale, you first learned that he was representing
them?
A. Yes sir.
RD6. \Vhen did yon first learn that New York interests were
the purchasers of this property, and of the additional value that
this property had to New York interests?
A. After the property was knocked off.
Mr. Hoover: Just one ·other question; no, I think that is covered.
Witness dismissed .
.Mr. Russell Eagle, another witness introduced on the same behalf,
being first duly affirmed hy the Court, testified.
Direct examination was conducted hy Mr. Hoover.

Q 1. Please state your name?
A. Russell Eagle.
Q2. Where do you live?
A. Collicello Street, Harrisonburg.
Q3. What is your business?
A. Poultry dealer; mostly live poultry, and I haul it to New
York, Baltimore, and Washington.
Q4. You buy lh·e poultry and haul it to metropoliltan
page 96 ~areas ?
A. Yes sir.
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QS. Did you attend the sale held on June 26 in which the
Kelly properties in the northern section of town were sold?
A. No sir, I did not. I got busy and couldn't get away.
Q6. Do you know William G. Stroh and Simon J. Lapof, the
persons to whom that property was knocked down?
A. I do.
Q7. Did you talk with either Mr. Stroth or Mr. Lapof after the
property was knocked down to them?
A. Not the same day; the following Monday, I think it was.
Q8. Did you talk to both of them the following Monday?
A. Both of them together.
Q9. Did they at that time indicate to you, or tell you, how much
they were prepared to make that ·property bring?
·
Mr. Conrad : I object to that.
Mr. Hoover: Your Honor, please, I am trying to show the
exceptional value of this property to these particular people and to
other interested people under a particular circumstance, and it seems
to me the amount of money they would be willing to pay is extremely applicable here and thoroughly admissible.
Mr. Conrad : The Court of Appeals has held time and again that
the proper criterion of the value of the property is the amount of
the highest bid offered therefor at public outcry, where it is fully
advertised and freely offered, and that expressions of opinion made
after the sale have little .weight with the Court. The quespage 97 ~tion is further objected to because the question here is not
the value of this property to the bidder or the upset
bidder, but the fair market value of the property at the time of the
sale, and confirmation is required under the decisions of the Court
of Appeals unless the price at which it is sold is so grossly inadequate as to shock the conscience of the chancellor. Evidence is not
admissible as to what any particular bidder might have been willing
to bid if competitive bidding had forced him to that position where
he was required and was willing, for his own personal and peculiar
reasons, to pay more than the· property was worth in order to obtain
it. The Court of Appeals has held distinctly that the purchaser is
entitled to his bargain if he has made a bargain in the purchase of
property.
Mr. Miller: Your Honor, before you rule, I would like, in answer
to Mr. Conrad's objection, to quote from one case which is a leading case in Virginia, for the record. In ·the case of Dunn vs. Silk,
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which has been referred to by Mr. Ruebush, 155 Va., at Page 504,
in discussing the question of inadequacy of price, the Court said,
"Each case must in a large measure turn upon its own peculiar
facts·." By way of argument, it seems to me that any question or
answer which tends to disclose any peculiar facts existing in relation
to this property is certainly admissible.
The Court: I am going to overrule the objection.
Mr. Conrad: Exception noted.
The Court ( to witness) : Answer the question.
A. ( After question had been read) : Yes, they did.
QlO. (Mr. Hoover continuing). What did they say?
A. Said they were prepared to make it $30,000.00
The Court : How much?
page 98 ~ 'Witness: $30,000.00.
Mr. Hoover: I think that is all.
Cross-examination of witness, Mr. Russell Eagle, was then conducted by Mr. Conrad.
XQCl. Did they tell you their reasons why they were willing to
bid as high as they indicated?
A. They asked me what I thought of their buy. I told them I
thought they had bought it very cheap. Mr. Stroh said, "vVell, we
were going to buy it, up as high as $30,000.00."
XQC. Did they tell you why they were willing, under their
peculiar circumstances, to pay that amount?
A. He just told me they would have made it bring that-because
they wanted it, I guess.
vVitness dismissed.
Mr. Hoover: Your Honor, petitioner rests.
Mr. Miller: Your Honor, before you close, I would like to ask
Mr. Sch,veitzer one more question.
Mr. Nathan Schweitzer was re-called, to be cross-examined further by Mr. Miller.
XQM. Mr. Schweitzer, would the high value that you place upon
this Carver property apply to any buyer in your par~icular circumsta1ices?
Mr. Cohrad: We object to the question.
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The Court: I think that is a good objection .
.Mr. Miller: Exception noted.
lVIr. Ruebush: Now, Your Honor, please, in order to expedite
this matter, I can arrange to have my witnesses come
page 99 ~down from New York, and file our answer and close
it up.
Mr. Conrad : It is agreeable to have our answer filed tomorrow?
The Court : Yes.
Adjournment a little before 12 :30 in the afternoon, July 20, 1913,
until 10:00 A. lVI., July 21, 1943.
Testimony in said matter was continued about ten o'clock the
morning of Wednesday, July 21., 1943, at which time Mr. Nathan
Schweitzer lvas recalled, by Mr. Hoover, for corrections in his
testimony of the day before.

Ql. ( By 1vlr. Hoover). Mr. Schweitzer, you testified on yesterday in your own behalf? Is that correct?
A. Yes sir.
Q2. Have you read a transcript of your testimony of yesterday?
A. Yes sir.
Q3. Is there any correction which you wish to make as to any
portion of that testimony?
A. There is.
Q4. What is it, sir?
i\. I stated that I had heen here the last time in June, but I was
here on the 2d day of July.
QS. The 2d day of July, I believe, is the date on which you came
here to perfect your bid and to file your petition in this court?
A. And consult mv counsel.
page 100 ~ Q6. And ·consult ;ith counsel. And I beileve on the
2d day of July, in Harrisonburg, you signed and sworn
to the petition which is now before the Court?
A. Yes sir.
Q7. Is there any other correction which you wish to make as to
your testimony of yesterday? ·
A. That I ~·isited Mr. ·weaver's plant on that day that I was
here.
Q8. On July 2d?

Nathan Schweitzer v. \i\Tilliam G. Stroh et al

81

klr. Natlwn Schweitzer
A. Yes sir.
Mr. Hoover: Stand aside, sir.
Witness left the stand.
Mr. Harnsberger: Your Honor, please, before these gentlemen
begin, I would like to make a statement in behalf of the Commissioner in this matter.
Mr. Harnsberger was then given the oath by the Clerk of the
Court, Mr. Switzer.
The Court: Have you a copy of the advertisement?
Witness ( Mr. Harnsberger) : Yes sir, the whole thing is here.
Mr. Conrad: It is returned with the papers, Your Honor, please.
Mr. Harnsberger: Mr. Swank and myself, when we made our
report of sale, did not know of this extra value to the property
which is under consideration, which was brought about by what
might be termed hy an outside market, and had we known of this
outside market ,ve would not have recommended the confirmation of sale as we did. I have been at the Bar for 37
page 101 ryears, and I have never knmvn of a case-there may have
been some, but I don't recall any case similar to thiswhere all of the parties to the suit, including the attorneys and the
Commissioners of the Court, were ignorant of an essential element
of value, and had I discovered it prior to bringing the suit or before
the decree of sale was entered or before the confirmation of saleI mean, before our report recoinmending the confirmation of salewas filed, I should have felt as an officer of the Court that the
property should have been advertised in such a way as to attract the
attention of outside bidders. I think that is all I need say, sir. I am
not trying to argue the case or anything, but I do think it is in fairness to the commissioners to make that statement.
Cross-examination of witness was then conducted by Mr.
Conrad:
XQC. You knew that Harrisonburg was the great turkey capital,
and that advertisement of that fact had been made, and that the
Chamber of Commerce has requested that it be put upon checks, etc.
A. Oh yes, I knew about the Turkey Festival, but I did not know
that anybody outside of the State was interested in coming in and
buying the property at an extremely good price, for their own use.
I alwavs thought that the \Veavers-the Harrisonburg Produce
~

.
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Company-and the Carver Produce Company and companies like
that throughout the County controlled the matter. In other words,
I did not know of this trend of outside bidders coming in.
XQC2. The property did bring a good price?
A. Not knowing of this outside trend, I considered it
page 102 ~an unusually good price as a local proposition, based on its
rental value or other general values, local values.
XQC. There was an unusually large crowd of persons at the sale,
was there not?
A. There was a crowd of people there, but frankly I do not think
we had many bidders. We had a lot of on-lookers. I know of three
or four bidders, I think. I know Mr~ Flory bid on the property. I
know Mr. Toppin bid on the property.
XQC4. Mr. Carver?
A. One time.
XQC4. Mr. George Shaver?
J\. I don't know about that.
XQCS. Mr. Ruebush?
A. Yes, Mr. Ruebush was there, yes sir.
XQC6. Well, there are four bidders that you knew of. In addition to these actual bidders, there were there such as Mr. H. H.
\Veaver, Mr. Klingstein, Mr. C. T. Martz. Any of those men were
financially able to buy this property?
A. I would suppose so.
XQC7. Well, you know they are. They are all men of means?
A. Yes sir. I might just say this, that the only case I have heard
of that was like this was the Luray Caverns case. There Commissioners sold property and got $480.00 for it. They found out that
the Luray Cave was under it afterwards, and a fellow put on an
upset hid. Of course, that turned on other matters.
XQC8. You haven't cliscovered any caves out here on this property, have you?
J\. \Ve have discovered a value that is equal to a cave.
page 103 ~ XQC9. What value have you discovered?
A. I discovered that a gentleman walked in here .and
planked clown five thousand dollars. And it was testified to, yesterday, that the people you represent ,vere willing to give about twelve
thousand dpllars more than the bid. I don't know where this property is going to. To us little people here, I consider that a tremendous thing.
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Mr. Nathan Schweitzer

'The Court:· Through?
Mr. Conrad: Just one minute.
XQCIO.· You also knew that due to war conditions beef was
difficult to obtain, and poultry was much more in demand than
under normal conditions?
A. I only know that in significant ways. Mrs. Harnsberger told
me how much a chicken cost. It surprised me.
XQCl 1. You also had some knowledge as to the fact that there
was difficulty in obtaining feed for chickens grow11 in this community?
A. I read that in a paper just the other day.
XQC12. You knew it before that, didn't you?
A. No sir; I don't feed chickens.
XQCU. Do you know of any change in conditions between the
time you advertised this property and now?
A. I don't know anything about it. Mr. Schweitzer talked about
it here yesterday. I take his word for it.
Mr. Ruebush·: Is that all?
Mr. Hoover: I didn't put him on.
Witness left the stand.
page 104 ~ Mr. Conrad: Mr. Miller, do you have any other witnesses?
Mr. Miller: No .
.Mr. Conrad: Any other persons to be heard from?
Mr. Hoover: It is yours.
Mr. Conrad: \Ve don't desire to put in atty evidence. It is our
opinion that the evidence presented here does not alter the situation
from that prevailing before the evidence was introduced, and in our
opinion there is therefore nothing to controvert it in the evidence
offered.
The Court: Let's see the advertisement.
Memo : The case was then argued.
Teste: this 31st day of July, 1943.
H. W. BERTRAM, Judge.
The foregoing CERTIFICATE OF EVIDENCE was tendered
to me for signature this 31st day of July, 1943, and it appearing
that the required notice thereof had been given the same was accord-
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ingly signed by me and forthwith delivered to the Clerk.
H. W. BERTRAM, Judge.
The foregoing CERTIFICATE OF EVIDENCE was received
by me and duly filed this 31st day of July, 1943.

J.

ROBERT SWITZER, Clerk.

page lOS~ORDER OF COURT ENTERED JULY 31, 1943
DISMISSING PETITION OF NATHAN SCHWEITZER AND CONFIRMING SALE, ETC.
It appearing to the Court, from the affidavit of Susan B. Fauls,
that \Vebster E. Hubbell, one of the defendants in this cause, has
recently entered the military service of the United States, on
motion of the complainant, by counsel, the Court doth hereby
appoint Francis S. !\filler, a practicing attorney of the Harrisonburg· Bar, Rockingham County, Virginia, as attorney for said
\Vebstcr E. Hubbell, who sh~tll protect his interest in this suit; and
said Francis S. Miller appearing before the Court accepted said
appointment.
Thereupon, this cause came on to be heard this 31st day of July,
1943, upon the papers heretofore read and proceedings had, upon
the report of sale made by \Varel Swank and Geo. S. Harnsberger,
Special Commissioners, filed herein on June 30th, 1943, upon the
petition of ?\ athan Schweitzer tendering upset bid upon the properties sold by said Special Commissioners to ·wmiam G. Stroh and
Simon J. Lapof, as reported in said report of sales, upon the order
of July 8th, 1943, giving leave to file said petition, directing notice
thereon and setting the cause for hearing on July 20th, 1943, upon
said petition, upon the joint and separate answers to said petition,
upon the joint and separate answers to said petition made by
Honora E. Toppin, Samuel F. Toppin, Mary V. Farver and Susan
B. Fauls, ( which answer is asked to be read as an exception to
said report of sale), and the answer to said petition of Francis
S. Miller as guardian ad litem for Jay K. Hubbell and Millicent
L. Hubbell,~ infant defendants, and, as attorney for
page 106 rFranklin S. Hubbell, a person in the military service of
the United States ( which answer is asked to be read as
an exception to said report of sale), which answers were filed by
leave of Court on July 20th, 1943, and, to which answers the said
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purchasers, vVilliam G. Stroh and Simon J. Lapof, replied generally,
upon the motion of said purchasers to dismiss said petition, upon
the joint and separate answer of said purchasers to said petition,
upon the order entered herein on July 20th, 1943, denying said
motion of said purchasers, noting exception by them to said action
of the Court and filing said answer of said purchasers, upon the
testimony taken before the Court in support of said petition, and, of
Geo. S. Harnsberger, one of the Commissioners of sale, which testimony and the rulings of the Court on the exceptions thereto have
been reduced to writing and certified by the Judge, and for identification are marked "Certificate of Evidence," and the same are
hereby made a part of the record in this cause.
Upon consideration whereof, the Court being of opinion that the
sale made by George S. Harnsberger and vVard Swank, Special
Commissioners, on June 26th, 1943, of the property set forth in
the petition of Nathan Schweitzer, had been sufficiently advertised,
,vas ,vell attended and fairly conducted, and that the price bid by
William G. Stroh and Simon J. Lapof, of the highest bidder at said
sale of $17,900.00, and reported to this Court herein by said Commissioners with recommendation of confirmation thereof, was not
so grossly inadequate as to shock the conscience of the Chancellor
and to suggest fraud or some irregularity affecting its fairness and
good faith, and, the policy of the Courts being to engender
page 107 ~and maintain confidence in the stability of judicial sales,
the prayer of said petition is denied, and, said petition is
dismissed; and the Court being, furthermore, of the opinion that the
exceptions filed by Honora E. 'Toppin, Samuel F. Toppin, Mary
V. Farver and Susan B. Fauls, and by Francis S. Miller as guardian ad litem for Jay K. Hubbe11 and Millicent L. Hubbell, infants.
and as attorney for Franklin S. ·Hubbell, a person in the military
service, to the report of sale of said Special Commissioners are not
well taken, doth overrule said exceptions; and, it is ordered that the
sale made in this cause by said Special Commissioners to ·wmiam
G. Stroh and Simon J. Lapof, and as by them reported herein in
their report filed June 30th, 1943, and at the price of $17,900.00, be
and the same is hereby ratified, approved and confirmed; and i,
appearing to the Court that said purchasers have anticipated the
maturity of the deferred purchase money, and paid the entire pur
chase money, and paid the entire purchase money to the bonded
Commissioner herein, and are entitled to conveyance of the title to
said properties, it is further ordered that George S. Harnsberger,
who is hereby appointed a Special Commissioner for the purpose.
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do make conveyance of said properties, with covenant of speciai
warranty, to the said William G. Stroh and Simon J. Lapof; to
which action of the Court and the entry of this decree Nathan
Schweitzer, Francis S. Miller, as guardian ad litem for Jay K.
Hubbell and vVebster E. Hubbell, persons in the military service,
and, Honora E. Toppin, Samuel F.· Toppin, Mary V. Farver and
Susan B. Fauls except, for reasons set forth in their respective
exceptions to the report of sales herein.
And, George S. Harnsberger, the bonded Commissioner
page 108 ~herein, is directed to return to said Nathan Schweitzer
his certified check for Eight Thousand Dollars tendered
by said Schweitzer with his said petition.
And, the said Nathan Schweitzer intimating to the Court his
intention to apply to the Supreme Court of Appeals of Virginia,
for an appeal and supersedeas to the adjudication aforesaid, it is
ordered that the same be suspended for thirty days upon the said
Na than Schweitzer, or some one for him, executing before the
Clerk of this Court, on or before the 5th day of August, 1943,
bond with approved security in ..the penalty of $2,000.00, and conditioned according to law. To the action of the Court in granting
said suspension and to the amount of the penalty of said bond, and,
the inadequacy of said amount William G. Stroh and Simon J.
Lapof, by counsel, except.
The Court doth further ADJUDGE, ORDER, AND DECREE
that the sales made by the said Special Commissionerse in this cause
of Lots 32 and 33, situate on Johnson Street, Harrisonburg, Virginia, as shown on the plat of Zir\<el's Addition to the Town of
Harrisonburg, Virginia, to Honora E. Toppin and Frances E.
Butler, they being the highest bidders, for the gross price of
$1,035.00, as shown .by the report of said Special Commissioners,
heretofore filed in this cause, be and the same are hereby ratified,
approved, and confirmed; and it appearing to the Court that said
purchasers have anticipated the maturity of said purchase money
and paid the entire purchase money to the bonded commissioner
herein, and are entitled to conveyance of the title to said property,
it is further ORDERED that Geo. S. Harnsberger, who is hereby
appointed a Special Commissioner for the purpose, do make conveyance of said properties with covenants of special
page 109 ~warranty to the said Honora E. Toppin and Frances E.
Butler in equal shates.
The Court doth further ADJUDGE, ORDER, AND DECREE
that Geo. S. Harnsberger, the bonded commissioner in this cause, do
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pay out of the proceeds of sale derived from the sale of said Lots
32 and 33 on Johnson Street and from the rents heretofore col-

lected by him the proportionate share of said taxes to be paid out
of said fund, and the costs of suit and sale, and that this cause be
and the same is hereby ref erred to one of the Master Commissioners
of this Court to ascertain, state, and report :
( 1) The taxes, if any, binding the real estate of Frances V.
Kelly, which real estate has been sold in this cause, and by whom
the same should be p~id ;
( 2) The liens, if any, binding the shares of any of the parties
to this suit, and the amount thereof;
( 3) The commuted value of the curtesy right of Webster E.
Hubbell in the share of Louise C. Hubbell, deceased, which curtesy
is now owned by Honora E. Toppin; ·
( 4) ·what fee should be allowed Francis S. Miller, guardian ad
litem for the infant defendants in this cause, and what fee, if any,
should be allowed Francis S. Miller, attorney, who was appointed
by the Court to represent Franklin S. Hubgell and vVebster E.
Hubbell, both of whom are now in the military service of the
United States, and out of what fund said fee should be paid;
( 5) A pay-roll, showing how the funds in this cause should be
disbursed ;
( 6) Any other matter required by any party in interest, or
deemed pertinent by the Commissioner.
page 110 ~ But before proceeding to execute this reference, the
Master Commissioner to whom this cause is referred
shall give five days' notice in writing of the time and place of executing this reference to counsel for the parties entitled to the funds
in this suit.
page 111 ~

CLERK'S CERTIFICATE

State of Virginia,
Rockingham County, To-wit:
I, J. Robert Switzer, Clerk of the Circuit Court of Rockingham
County, do certify that the foregoing is a true transcript of the
record in the above entitled cause of Honora E. Toppin, et al. Y.
Susan B. Fauls, et al., so far as I was required to copy; and I further certify that notice required in cases of appeal was given by
counsel for the Petitioner, Nathan Schweitzer, to the attorneys of
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record for William G. Stroh and Simon J. Lapof, pursuant to
Section 6339 of the Code of Virginia.
Given under my hand this 18th day of August, 1943.

J.

ROBERT SvVITZER,
Clerk of the Circuit Court of
Rockingham County, Virginia.

Transcript Fee, $35.20.
A Copy-Teste:
.M. B. \VA TTS, Clerk.
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