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* * * * *

Filed, July 20, 1961.

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
BY ST. ANDREW’S ASSOCIATION.

The Applicant, St. Andrew’s Association, by counsel, here-
by gives notice, pursuant to Rule 5:1 §4 of the Rules of the
Supreme Court of Appeals of Virginia, of its intention to ap-
peal from that portion of the final decree entered on the 19th
day of July, 1961, in the above captioned proceeding, being
an application filed on December 31, 1959 for exoneration
from the payment of certain real estate tax assessments levied
by the City of Richmond on November 6, 1957, wherein the
Court sustained the City of Richmond’s plea of the one-year
statute of limitations under Chapter 261 of the Acts of As-
sembly 1936, as amended, and denied the Applicant’s motion to
quash said plea, thereby denying St. Andrew’s Association’s
application for relief from real estate taxes assessed for the
years 1954-1957, inclusive, plus penalties, interest and other
lawful charges, aggregating $5,191.13 as of June 30, 1961, to
which actions the Applicant assigns the following errors:

page 2} The trial court erred in sustaining the City’s
aforesaid plea of the statute of limitations, and in
denying Applicant’s motion to quash the same, because the
two-year statute of limitations preseribed in Section 58-1145
of the Code of Virginia, 1950, as amended, and not the one-
year statute of limitations in Chapter 261 of the Acts of
 Assembly 1936, as amended, is applicable to this proceeding
. for relief from the assessment of taxes on real estate which
are unlawful under Sections 183(d) and (e) of the Constitu-
f Virginia and Sections 58-12(4) and (5) of the Code
irginia, as amended.

- Respectfully,
- ST. AND:

DCIATION
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ASSIGNMENT OF CROSS-ERROR.
The City of Richmond assigns the following error:

The Trial Court in its decree of July 19, 1961, erred in
holding that the property known as 224 South Cherry Street,
Richmond, Virginia, was owned by a public library and was
used primarily for literary and educational purposes or pur-
poses incidental thereto and therefore is exempt from real
estate taxation.

Filed 8/1/61.

page 3}

Filed with clerk Dee. 31, 1959.
APPLICATION.

The Applicant, St. Andrew’s Association, represents to the
Court that:

1. The Applicant is a nonstock, nonprofit corporation hold-

ing a charter granted by the General Assembly of Virginia by
an Act approved February 27, 1900 (Acts 1899-1900, p. 702),
as amended by the State Corporatlon Commission on J. anuary
6, 1913. The purposes of the Applicant, as declared in its
charter, a copy of which is attached marked Exhibit A, are
to maintain the charitable work formerly maintained by in-
“dividual effort in connection with St. Andrew’s Protestant
Episcopal Church, by means of a library, kindergartens,
schools and guﬂds, and to develop, enlarge and extend said
work by such means and by establishing homes for the friend-
less, the sick, and the orphaned, and by such other means
as the Applicant may deem necessary.

2. The Applicant is the owner of the property known as
216-24 South Cherry Street in the City of Richmond, Virginia,
upon which is located the Grace Arents Free Library Building
(hereinafter sometimes referred to as ‘‘the property’’). In
1907 the Applicant acquired fee simple title to the land.
under two deeds from.Charles E. Wingo and wife, dated April
25, 1907 and Neovember 2, 1907, copies of which are attached
marked Exhibits B and €. The Applicant erected the Grace
Arents Free Library Bmldmg ona portmn of said land with
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money received from Miss Grace E. Arents to house one of the

first free, public libraries in the City of Richmond, known as
‘‘Grace Arents Free Library.”” Miss Arents paid

page 4 } all expenses incident to the maintenance and opera-
tion of this library until the time of her death.

3. The will of Miss Arents, probated in the Clerk’s Office
of the Circuit Court of Henrico County on June 25, 1926, a
copy of which is attached marked Exhibit D, contained a be-
quest to the Applicant of $100,000 to endow the continued
operation of the library and, in furtherance of an expressed
desire that the library become a part of the new library
system of the City of Richmond, the will directed the Appli-
cant to offer the library and endowment fund to the City with-
in two years. By resolution of its members and directors
adopted November 16, 1926, a copy of which is attached
marked Exhibit E, the Applicant offered the property
and the $100,000 endowment fund to the City of Richmond,
upon the express condition that the library remain in its then
location and be continuously operated and, upon the further
condition that upon a change in the location of the library or
upon the discontinuance of the operation of the library for
any period of six consecutive months, the property and said
endowment fund should revert to the Applicant. By an or-
dinance approved February 19, 1927, the City of Richmond
accepted the Applicant’s gift upon the aforesaid conditions.
By a deed dated May 14, 1927, the Applicant conveyed the
property to the City, to be held subject to such conditions.
At the same time, the Applicant paid over to the City the
$100,000 endowment fund to be held under the same condi-
tions.

4. The City of Richmond held the endowment fund and
operated the Grace Arents Free Library as a part of the
City’s library system until 1946. Pursuant to an ordinance
of the City Council approved June 17, 1946, a copy of which
is attached marked Exhibit F, the City’s operation of the
library was ordered discontinued for a period of six months
for the express reason that the library could no longer be

economically or satisfactorily operated in its pres- -
page 5 } ent location. The City discontinued the operation

of the Grace Arents Free Library for the period
July 1--December 31, 1946, and the property was reconveyed
to the Applicant by the City by quitclaim deed dated Jan-
uary 9, 1947. Subsequently the City returned the $100,000
endowment fund to the Applicant. Upon the return -of the
property to the Applicant, the supply of books in the library
had deteriorated and repairs to the building were needed.

5. In 1946, the annual income from the endowment fund
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amounted to approximately $4,000. The Applicant had no
other income which it could devote to the operation of the
library, nor was the invasion of the principal of the endow-
ment fund for maintenance charges authorized by Miss
Arents’ will. It had been clearly demonstrated to both the
City and the Applicant that the Grace Arents Free Library
could not be successfully operated with only the income from
the endowment fund and its closing seemed inevitable.

6. In the Fall of 1946, Mrs. Ralph H. Ferrell, Jr., President
of the William Byrd Community House (hereinafter some-
times referred to as ‘‘Community House’’) approached the
directors of the Applicant seeking an arrangement whereby
the Community House, then located in very small quarters at
517 South Belvidere Street and serving the Oregon Hill area
of the City, might make use of the library building. The
Community House is a nonstock, non-profit corporation or-
ganized under the laws of the State of Virginia on April 5,
1923, to provide, without profit to the corporation, a com-
munity center, or centers, for the development of civie and
social life, and to institute and maintain educational and
philanthropic enterprises to that end; to investigate and im-
prove the living, social and hygienic condltlons of the people,

especially in the neighborhood in which the com-
page 6 } munity house or houses, may be located; and to co-

operate with religious, educational, health charita-
ble, civic and other organizations interested in the improve-
ment of health and social conditions ( a copy of the certificate
of incorporation of which is attached marked Exhibit G).
The Applicant’s directors advised Mrs. Ferrell of their
dominant and primary desire to keep the Grace Arents Free
Library operating and after further negotiations (including
the written proposal attached hereto marked Exhibit H), the
Community House was allowed to move into the library
building, upon the condition that the Community House
would continue the operation of the Grace Arents Free Li-
brary with the aid of income from the endowment fund. At a
cost of approximately $10,000 to the Applicant, the library
building was repaired and refurbished. On June 1, 1947, the
Applicant and the Community House entered into a written
agreement, which was renewed on February 12, 1953 for a
peI‘IOd of five (5) years, wherein the Community House was
given the free use of the Grace Arents Free Library Building
upon the condition that it would keep the building insured and
in good repalr, pay for all utilities, and further:

““That it will establish and maintain in a portion of the
building to be selected by the party of the first part [the Ap-
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plicant] a library for the free use of the people of the neigh-
borhood, which library is to be designated and known as the
‘Grace Arents Free Library’ and to be operated and main-
tained as a continuation of the library established by St.
Andrews Association with funds provided by Miss Grace
Arents and after her death continued by the City of Richmond
as a part of the city library system, taking care that this
library shall not be merged with the other charitable works
and facilities of the party of the second part [the Community
House] but that its identify (sic) as a separate charity,
organized and endowed through the benevolence of Miss
Grace Arents, may be maintained and preserved.’”’ [Italics
supplied]

A copy of the 1953 agreement is attached hereto marked
Exhibit I. This agreement is still the basis for the occupancy
and use of the property by the Community House.

page 7} From 1947 to this date the Grace Arents Free
Library has been operated under the supervision

of the Applicant’s directors by a committee of the Board
of Governors of the Community House with the aid of the
income from the endowment fund. The Grace Arents Free
Library Building consists of two stories and a basement ap-
proximately 60 feet wide and 72 feet long, with a one story
wing on the northwest corner of the main building approxi-
mately 24 feet wide and 44 feet long. As designated by
the Applicant, the rooms devoted exclusively to the Grace
Arents Free Library are the room in the one story wing and
the adjacent room in the main building, having a combined
floor space of approximately 1344 square feet. The room in
the wing is used for book storage, reading and lending facili-
ties. The adjacent room is occupied by magazine and news-
paper racks and is also used by music appreciation groups
conducted under the supervision of the library. Books are
furnished the library by the Central Library of the City of
Richmond, and replacements and additions are made on the
same basis as for branches of the City library system. (See
the attached Exhibit J, which states the basis of cooperation
between The Grace Arents Free Library and the City public
library system.) The Community House has a membership
of persons residing in the neighborhood and works in close
cooperation with the Oregon Hill Improvement Association,
the Neighborhood Council and the Grace Arents Garden Club.
‘Working through its regular staff and with the assistance of
many volunteer workers, the Community House operates a
craft shop, a dental clinic, a nursery school, a dramatie club,
‘a Boy Scout troop, a Girl Scout troop and many other activi-




St. Andrew’s Association v. City of Richmond 7

ties for adult, teenage and younger groups. All these activi-
ties bring into the building a large number of persons each
day. In 1958, the Community House’s total membership was

608. Books, magazines and records suitable for
page 8 } organized groups are kept available or are procured

as they are needed. The librarian is a regular mem-
ber of the staff of the Community House. There is one
assistant librarian, and volunteer workers from the Story
League and Junior League, who work under the supervision
of the Community House, render much needed additional
help in the library’s program. The library furnishes books
and special literature for use by instructors, adult and youth
study groups, clubs and other organizations sponsored by
the Community House. The Community House distributes
books and magazines from the library to shut-ins residing in
the neighborhood. The library also renders services which
otherwise would not be available to children attending St.
Andrews, Binford, Madison, Stonewall Jackson and Grace
Arents schools. The increase in use of the Grace Arents
Library by residents in the neighborhood is demonstrated
by the following statistics for the years 1948, 1954, 1958 and
the first 11 months of the current year:

Activity

(Ratio of
Books in Circulation to
Library Circulation Attendance Attendance)

1948 (first full not 2993 5589 53.5%
year of available :
operation) '

1954 4628 2563 5910 43.4%

1958 4794 4894 8280 59.1%

1959 (1st 11

months) not 5317 8788 60.5%
available

Thus, only through the joint use of the property by the
Community House and its maintenance and support of the
program of the Grace Arents Free Library has the library
been able to survive and effectively and efficiently discharge
its purposes with the limited funds available.

8. The balance of the activities in the Community
page 9 } House program are conducted in other rooms in the

Grace Arents Library Building and on the ad- -

jacent outdoor recreation area. The first floor, of approxi-
mately 3840 squa,re feet, contains twelve rooms consisting of
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five offices, two halls, two nursery school rooms, one recreation
room, one dental clinic room and one toilet. The second floor,
having twelve rooms and approximately 4200 square feet,
contains five club and class rooms, two toilets, two halls, one
kitchen, one storage room, and one large assembly room.
The basement floor of ten rooms and approximately 4200
square feet has six activity rooms, two storage rooms, one
boiler room and one toilet. The toilets and heating plant
also serve the library. The Internal Revenue Service has
ruled that the Community House is exempt from federal in-
come tax as a corporation organized and operated exclusively
for charitable purposes, and that contributions made to the
Community House are deductible in the manner provided in
the Internal Revenue Code of 1954. See the attached Exhibit
K. While the Kiwanis Club of Richmond has assumed the
responsibility of improving facilities and providing major
new equipment for the Community House and the Cosmopoli-
tan Club sponsors a free dental clinic, the entire operating
budget of the Community House is furnished by the Richmond
Area Community Chest. In 1954, this operating budget was
$21,736.00, and in 1959 it was $27,391.00.

9. On November 6, 1957, Richard A. Chandler, Assessor of
Real Estate for the City of Richmond, notified the Applicant
that the property at 224 South Cherry Street, Richmond,
Virginia, was being assessed for City real estate taxes for the
first time. Mr. Chandler assessed all of the said property
on that date for omitted real estate taxes for the years 1954,
1955, 1956 and 1957. Subsequently, the property was assessed
with City real estate taxes for the years 1958 and 1959. Said
assessments are as follows:

page 10 }

Assessed value Real Estate
of the property tax Penalty Interest Total

1954 $47,490  $1,044.78  $52.24  $191.98  $1,289.00

1955 47,490 90231 4512 10895  1,056.38
1956 47,490 89282  44.64 51.56 989.02
1957 47,490 89282  — — 892.82
1958 47,490 89282  — — 892.82
1959 47,490 89282  — — 892.82

Total $6,012.86

Copies of the bills imposing such taxes are attached hereto
marked Exhibit L. The Applicant avers that the imposition
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of the above taxes and the annual assessment of real estate
taxes on The Grace Arents Free Library property will result
in closing the library and causing its operation to cease.

10. Under its aforesaid agreement with the Applicant, the
Community House has agreed to pay all City taxes, if any.
The Applicant avers, on information and belief, that the
imposition of real estate taxes for past years, as aforesaid,
and the burden of such taxation in the future, would effect-
ively destroy the Community House program and eliminate
its numerous and much needed community services in its
present location. Notwithstanding its concern for the con-
tinued operation of the Community House, the Applicant
avers that the sole purpose for its aforesaid agreement with
the Community House for the use of the property was, and is,
to provide for the continued operation of the Grace Arents
Free Library.

11. Section 183 of the Constitution of Virginia, as amended,
provides in part:

“‘Unless otherwise provided in this Constitution, the follow-
ing property and no other shall be exempt from taxation,
State and local, including inheritance taxes:

page 11}

¢“(d) Property owned by public libraries, incorporated
colleges or other incorporated institutions of learning, not
conducted for profit, together with the endowment funds there-
of not invested in real estate. But this provision shall apply
only to property primarily used for literary, scientific or
educational purpose or purposes incidental thereto. It shall
not apply to industrial schools which sell their product to
others than their own employees or students.

““(e) Real estate belonging to, actually and exclusively
occupied and used by, and personal property, including en-
dowment funds, belonging to Young Men’s Christian Associa-
tions, and other similar religious associations, * * * conducted
not for profit, but exclusively as charities, also parks or .
playgrounds held by trustees for the perpetual use of the
general public.

* * * *® [ ]

‘““Whenever any building or land, or part thereof, men-
tioned in this section, and not belonging to the State, shall be
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leased or shall otherwise be a source of revenue or profit, all
of such buildings and land shall be liable to taxation as other
land and buildings in the same county, city or town. But the
General Assembly may provide for the partial taxation of
property not exclusively used for the purposes herein named.”’

12. Section 58-12 of the Code of Virginia (1950), as
amended, provides in part:

‘‘The following property shall be exempt from taxation,
State and local, including inheritance taxes:

* * * * *

‘“(4) Property owned by public libraries * * * not con-
ducted for profit, together with the endowment funds thereof
not invested in real estate * * *

“‘(5) Real estate belonging to and actually and exclusively
occupied and used by, and personal property, including
endowment funds, belonging to, Young Men’s Christian As-
sociations and other similar religious associations, including
religious mission boards and associations, Boy Scouts of
America, Girl Scouts of the United States of America and
their subsidiaries * * * conducted not for profit but exclusively
as charities * * * and parks or playgrounds held by trustees
for the perpetual use of the general public, and also property
whether real or personal, owned by any church, religious as-

sociation or denomination or its trustees or duly
page 12 } designated bishop, minister or ecclesiastical officer,

and used or operated exclusively for religious, de-
nominational, educational or charitable purposes and not for
profit, and also property whether real or personal, owned by
any commumity club or associations or its trustees, when
saud property is used or operated exclusively for general and
communaty purposes and not for profit.”” [Italics supplied.]

Sections 59-14 and 58-16 of the Code of Virginia (1950)
provide that, when a part of a building or land mentioned
in Section 58-12 is leased, or is otherwise a source of revenue
or profit, the other portion of the building used by an exempt
organization for its purposes shall not be liable to taxation.

13. The Applicant avers that at all times relevant to this
proceeding it has owned, used and financially supported the
property and building at 216-24 South Cherry Street, Rich-
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mond, Virginia, for public library purposes, conducted not
for profit and dedicated to the literary, scientific and educa-
tional purposes which give exemption from taxation under the
Constitution and laws of Virginia. The Applicant’s dominant
purpose in the use which it is making of the whole property
is the carrying out of one of the purposes for which the
Applicant was organized, namely, to maintain and operate a
free public library, and that such use tends, immediately
and directly, to promote that purpose. ,
14. The Applicant further avers that the Community House
is a community association using and operating the property
exclusively for general and community purposes and not for
profit. Therefore, though the Applicant, as owner of the
property, avers that the dominant and primary purpose
in permitting the use and occupancy of a portion of the
property by the Community House is to insure the continued
operation of a free public library, the Applicant also avers
that, in any event, all of said property is actually owned,
occupied and used exclusively for purposes set out in Code
Section 58-12, supra, and therefore all of the property is
exempt from taxation under the Constitution and laws of
Virginia.
page 13 } 15. The Applicant further avers that, while it
insists that all of the property is exempt from real
estate taxes and that the City of Richmond has no authority
in law to levy real estate taxes upon any of the property, if
the Court should find that the portion of the property used
and occupied by the William Byrd Community House is not
exempt from taxation, despite the community nature of such
occupancy and the absolute necessity for the use of the prop-
erty by the William Byrd Community House for the continued
operation of the Grace Arents Free Library, all of the prop-
erty which is used by the Grace Arents Free Library should
be declared exempt from real estate taxes.

WHEREFORE, St. Andrew’s Association makes this ap-
plication under the authority of Section 58-1145 of the Code
of Virginia (1950) and prays that it be relieved from the
obligation to pay such taxes; that all such property or por-
tions thereof be declared exempt from taxation as long as
such property is owned, occupied, used and operated
as at present; that the City Attorney of the City of Rich-
mond be directed to defend this application; that the officer
making the assessment be examined as a witness touching this
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application; and that all orders be entered as shall seem
proper to the Court.

ST. ANDREW’S ASSOCIATION
By JOHN B. DuVAL
RALPH H. FERRELL, JR.
Its Counsel.

DuVAL, DuVAL & MILLER
American Building
Richmond, Virginia

HUNTON, WILLIAMS GAY,
MOORE & POWELL
1003 Electric Building
Richmond, Virginia.

page 14} To the Honorable J. Elliott Drinard, City At-

torney for the City of Richmond, and the Honor-
able Richard A. Chandler, Assessor of Real Estate of the City
of Richmond:

Please take notice that the original of the foregoing Ap-
plication will be filed in the Hustings Court of the City of
Richmond on December 31, 1959.

JOHN B. DuVAL
Counsel for St. Andrew’s
Association.

We hereby acknowledge service of the foregoing notice,
together with a copy of the Application, on December 31,
1959.

RICHARD A. CHANDLER
J. A. EICHNER

page 15 } EXHIBIT A.

An Act to incorporate the Saint Andrew’s Association
(Acts of Assembly 1899-1900, chap. 662, p. 702), as amended
on December 12, 1912, by resolutions on file with the State
Corporation Commission.

* * * * *

2. The said corporation shall have power to take by gift,
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grant, devise, or bequest, property of every description, real,
personal or mixed, and to hold and use the same, and the in-
come derived therefrom, for the purpose of maintaining or
aiding such benevolent and charitable work as it may con-
sider proper, by means of libraries, kindergartens, schools,
guilds, playgrounds, homes for the friendless, the sick, and
the orphaned, and by such other means as the said corpora-
tion may deem necessary, whether of a like kind with those
mentioned or not.

* * * * *

page 22 _ EXHIBIT D.
MY WILL.

I, Grace E. Arents, of Bloemendaal Farm, in the County of
Henrico and State of Virginia, being of sound and disposing
mind and memory, yet mindful of the uncertainty of life, do
make and declare this to be my last will and testament, re-
voking hereby all other wills at any time by me heretofore
made.

page 25 }

L ] * L] * *

I give and bequeath to the St. Andrews Association the sum
of One Hundred Thousand dollars for the continuance and
maintenances of the Arents Free Library, situated at 224 S.
Cherry St,. the said Association already holding title to the
lot, building & equipment of the said Library—It is my
earnest desire that this Library should at some time become a
part of the City Library (Grace E. Arents) system. If this
has not been accomplished at the time of my decease, I would
like the St. Andrews Association to offer it as a free gift
to the City of Richmond. If it is accepted within two years
of the time when the offer is made I direct my Executors to
_ transfer to the City the aforesaid one hundred thousand
dollars to be used exclusively for the Continuance and main-
tenance of the Arents Free Library.

* * * * *
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page 29 } EXHIBIT G.

CERTIFICATE OF INCORPORATION OF WILLIAM
BYRD COMMUNITY HOUSE.

* * * * *

3.

The purposes for which said corporation is formed are to
provide, without profit to the corporation, a community
center, or centers, for the development of ecivic and social
life, and to institute and maintain educational and philanthro-
pic enterprises to that end; to investigate and improve the
living, social, and hygemc (sic) conditions of the people,
especially in the neighborhood in which the community house,
or houses, may be located; and to co-operate with religious,
educational, health, charitable, civic, and other organizations
interested in the improvement of health and social conditions.

* * * * *
page 36 }
* * * * *
EXHIBIT H.

PROPOSED OPERATION OF GRACE ARENTS FREE
LIBRARY BY WILLIAM BYRD COMMUNITY HOUSE.

If the William Byrd Community House is permitted to
move into the Grace Arents Library Building it will continue
the operation of the Grace Arents Free Library as a branch of
the Richmond Public Library Syste (sic). The wing off the
first floor will be used for this purpose, and it will be main-
tained and operated with the income from the endowment
fund which Miss Arents bequeathed for a library in the St.
Andrew’s neighborhood. A librarian will be employed who
will not only be in charge of the library, but who will also be
able to lead discussion groups, encourage book reviews, con-
duct story telling hours, and promote the use of good books
by all the clubs and groups of the Community House. The
Public Library will place in the arents library 4,000 selected
books for circulation and use. In addition, reference books on
woodworking, hand crafts, printing, Journahsm, drama, musie
and all other subjects related to the interest of the members
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of the Community House will be purchased and their use en-
couraged. Regular monthly reports from the librarian will
be required on report forms furnished by the Public Library.
The Arents Library will have the same status as any other
branch library in the city.

‘We will not only borrow brooks (sic) from the City library
but we will also take advantage of their offer to lend records.
‘We hope to have in our new location, next to the library wing,
a music-listening room where good recordings may be made
available to all who wish to increase their appreciation of fine
music.. From time to time, records will be bought and
gradually we hope to build a permanent collection of good
musie.

This opportunity to have a well equipped library

page 37 } as an addition to, and a part of, our program is

an end to which we have been working for many

years. By making the library an integral part of our pro-

gram, we hope to enhance its value to the community by

stimulating interest in good books and good music through
the daily activities of our agency.

Lydia Goodwyn Ferrell, President
William Byrd Community House.

page 38 }

* * * * *

EXHIBIT I

THIS DEED OF LEASE, made this 12th day of Feb-
ruary, 1953, between St. Andrews Association, party of the
first part, and William Byrd Community House, party of the
second part, both charitable corporations organized under the
laws of the State of Virginia and having their principal
offices in the City of Richmond, Virginia. '

WITNESSETH.

That in consideration of the covenants and agreements
herein contained with respect to the use of the premises for
charitable purposes the said party of the first part doth de-
mise unto the said party of the second part the premises
Nos. 216-18-20-22-24 South Cherry Street, Richmond, Vir-
ginia, known as the Grace Arents Free Library Building,
together with the vacant lot adjoining at the corner of Linden
and Cumberland Streets and formerly used as a playground,
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the said premises to be used as a community house, library
and playground from the 1st day of June, 1952, for the
term of Five Years from thence next ensuing and to expire
on the 31st day of May, 1957, without notice from or to either
party hereto.

The Lessor shall not be required to make any repairs, re-
placements or improvements during the term of the lease,
and the Lessee covenants that it will keep the premises in a
reasonable state of repair at all times; that it will preserve
and protect the premises; that it will not assign or sub-let
without the written consent of the Lessor; that the
premises shall not be used during the said term for
any other purpose or purposes than those above specified;
that it will keep the heating apparatus, electric fixtures, water
pipes and water fixtures in order; that it will replace at its
own expense all glass broken during the tenancy; that it will
unstop all waste pipes that may become choked by negligence
or inattention on the part of those using them; that it will

repair all water pipes that may burst from freezing
page 39 } because of failure to turn off the water; that it will

replace all keys lost or broken; that it will pay all
bills for electricity, gas and water used on the premises
during the tenancy; that the Lessor shall have the right to
enter the premises for inspections and to show the premises to
prospective purchasers or tenants during reasonable hours at
any time during the term; and that the Lessor may re-enter
for default of five days in the performance of the covenants
herein contained.

The party of the second part further covenants as follows:

1. That it will pay all city taxes, if any, assessed or assess-
able against the said land and building during the term.

2. That it will keep the improvements on the premises in-
sured in some good and reliable fire insurance company or
companies, to be selected by the party of the first part, in a
sum not less than $50,000.00 for the benefit of the party of the
first part.

3. That it will establish and maintain in a portion of the
building to be selected by the party of the first part a library
for the free use of the people of the neighborhood, which
library is to be designated and known as the ““Grace Arents
Free Library’’ and to be operated and maintained as a con-
tinuation of the library established by St. Andrews Associa-
tion with funds provided by Miss Grace Arents and after her
death continued by the City of Richmond as a part of the
city library system, taking care that this library shall not
be merged with the other charitable works and facilities of the
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party of the second part but that its identity as a separate
charity, organized and endowed through the benevolence of
Miss Grace Arents, may be maintained and preserved.
The party of the first part, as the trustee of the fund be-
queathed by Miss Grace Arents for the continuance and main-
tenance of the Arents Free Library, covenants that
page 40 } it will pay over and deliver to the party of the
second part in quarter-annual installments during
the term of this lease the income not in excess of $4,000 per
year received from the said fund, and the party of the second
part covenants that it will use the said income for the pur-
poses for which it was bequeathed and will furnish to the
party of the first part at the end of each year of the term
an account showing the amount received and the manner
in which the same has been expended.

* * * * *
page 42 }
* * * * *
EXHIBIT J.

BASIS OF COOPERATION BETWEEN ARENTS AND
PUBLIC LIBRARY.

Of the Arents Library bookstock, now numbering some 4,000
volumes, about 1000 volumes were acquired by the Arents
Libaray(sic) prior to 1926 and are not affected by any of the
following considerations. 2,905 of these volumes, however,
were bought, accessioned, and plated by the Public Library
and must continue to be regarded as a Public Library Deposit,
although used by the Arents Library until they are worn out
or discarded. This deposit will be added to currently, for the
present at the rate of 14 volumes monthly, the same number
as supplied to each of the Public Library’s own lending
stations.

The Public Library may also be depended upon to supple-
ment this permanent deposit with both long and short period
loans of selected books according to the need of the Arents
Library and the ability of the Public Library to respond to
that need. Long period loans (3 to 6 months) may include
only books that are not new but are still popular and have been
duplicated sufficiently to be spared in reasonable range and
quantity. Short loans may include any new title not reserved
or in continuous active use at the Public Library but may not
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be charged to the Arents Library for longer than one or two
weeks. Failure to meet the Public Library’s time conditions
for these loans will require more strict control of future loans
for similar purposes, and will make it necessary to impose
payment of overdue fines to the Richmond Public Library.

Overdue fines collected on loans of public library book
may be retained by the Arents Library, and loss of or damage
to these books as a result of normal operation and not due to
any custodial neglect will be borne by the Public Library.
‘When the loss or damage is paid for by the borrower, how-
ever, that sum with the record of the book should be conveyed
to the Public Library.

Whatever portion of the Arents Library ecirculation is
furnished by the Public Library books should be reported to
the Public Library each month. If it is much easier to report
the total circulation with instructions to deduet what seems
to be a prevailing percent attributable to Arents owned books
that method may be followed.

All routine interlibrary communication should be conducted
as much as possible through Mrs. Maxine Rogers or in ac-
cordance with procedures agreed upon with her.

* * * * *
page 47 }
* * * * *
ORDER.

This day came St. Andrew’s Association, by counsel, and
presented its application for the correction of erroneous as-
sessments of real estate taxes for the years 1954, 1955, 1956,
1957, 1958 and 1959, which said application is hereby ordered
to be filed and docketed. '

Enter 1/4/60.

page 49 }
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ORDER.

This day came the defendant City of Richmond, by counsel,
and asked leave of court to file herein its plea of the statute
of limitations, and such leave being granted the said plea is
accordingly filed.

Enter 1/20/60.

-

page 50 }

* * * * *

PLEA OF THE STATUTE OF LIMITATIONS.

The defendant City of Richmond, by counsel, comes and
says that the applicant St. Andrew’s Association is not en-
titled to maintain its application for the correction of assess-
ments of real estate taxes alleged to be erroneous, filed herein
on December 31, 1959 as to the years 1954, 1955, 1956 and
1957 for the following reasons:

1. Paragraph 9 of the application shows that the property
in question was assessed with omitted real estate taxes for
1954, 1955, 1956 and 1957 on November 6, 1957, and subse-
quently assessed currently for the years 1958 and 1959 on the
first day of January of each of such years.

2. The general statute, §58-1145 relating to application to
a court having jurisdiction for the correction of erroneous
assessments of local levies, provides that as to taxes on real
estate such application may be filed within two years from
the 31st day of December of the year in which any such as-
sessment is made.

3. However, the statute which established the present
method of the assessment of real estate taxes in the City. of
Richmond, and the statute which governs with reference to
applications to this court for the correction of real estate as-
sessments is Chapter 261 of the Acts of 1936, continued into

effect by paragraph 1 of §58-769 of the Code of
page 51 } Virginia, and variously amended. Section 3 of
this act, as amended by Chapter 422 of the Acts of
1950 and ‘Chapter 339 of the Acts of 1958, provides that such
applications must be filed within one year from the 31st day
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of December of the year in which any such assessment is made,
the procedure to be in the manner prescribed by §§58-1145 to
58-1151 of the Code of Virginia.

‘Wherefore the defendant City of Richmond prays judg-
ment whether the applicant St. Andrews Association ought to
have or maintain its aforesaid application as to the assess-
ments for the years 1954, 1955, 1956 and 1957, and this plea
this defendant is ready to verlfy

CITY OF RICHMOND
JOHN P. McGUIRE, JR.

Of Counsel.
(on back)
Filed Jan. 20, 1960.
* * * * *
page 52 }
» * * . .

MOTION BY APPLICANT TO QUASH DEFENDANT’S
PLEA OF THE STATUTE OF LIMITATIONS.

The Applicant, St. Andrew’s Association, by counsel, moves
the Court to quash the plea of the statute of limitations as to
the assessment of real estate taxes for the years 1954, 1955,
1956 and 1957 by the defendant City of Rlchmond and in
support of this motion, says:

1. Paragraph 9 of the application shows that the property
in question was assessed with real estate taxes for the years
1954, 1955, 1956 and 1957 on November 6, 1957.

2. The general statute, Code Sction 58-1145, relating to
applications to this Court for the correction of erroneous
assessments of local levies, provides that, as to the assess-
ment of taxes on real estate, such apphcatlons may be filed
within two years from the thirty-first day of December of the
year in which such assessment is made.

3. The application in this cause was so filed on December
31, 1959.

4. The application in this cause contests the amount of and
the legality of such assessment of taxes and is, therefore,
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governed by the two-year statute prescribed in Code Section
58-1145.

page 53 } 5. Section 3 of Chapter 261 of the Acts of 1936
(Acts 1936, p. 440), amended by Chapter 422 of the

Acts of 1950 and Chapter 339 of the Acts of 1958 (Acts 1950,

p- 773; Acts 1958, p. 396), continued in effect by Code Section

58-769(1), providing a one-year statute of limitations, does

not apply to matters involved in the application filed herein.

ST. ANDREW’S ASSOCIATION
By JOHN B. DuVAL

Of Counsel.
(on back)
Filed Jan. 20, 1960.
* * * * *
page 105 }
* * * * *
ORDER.

This day came the City of Richmond, by counsel, and asked
leave of court to file its answer herein, and such leaving being
granted the said answer is accordingly filed.

Enter 3/17/60.
S.B. W, JR.

* * #* * *

‘page 106 }

* * * * *

ANSWER OF CITY OF RICHMOND.

For answer to the application of St. Andrew’s Association
for relief from taxes the City of Richmond, hereinafter called
the City, by counsel, comes and says:

1. The City admits the allegations of paragraphs 1, 2, 3
and 4 of the application.

2. The City admits the allegations of paragraph 5 of the
application except that the City denies that ¢‘it had been
clearly demonstrated to both the City and the Applicant that
the Grace Arents Free Library could not be successfully
operated with only the income from the endowment fund and
its closing seemed inevitable.’’
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3. The City admits the allegations of paragraph 6 of the
application except that the City denies that ‘‘the Applicant’s
directors advised Mrs. Ferrell of their dominant and pri-
mary desire to keep the Grace Arents Free Library opera-
ting.”’

4. The City admits the allegations of paragraph 7 of the
application except that the City denies that ‘‘the library also
renders services which otherwise would not be available to
children attending St. Andrews, Binford, Madison, Stonewall
Jackson and Grace Arents schools,’”’ and the City denies that
““only through the joint use of the property by the Community
House and its maintenance and support of the program of the

Grace Arents Free Library has the library been

page 107 } able to survive and effectively and efficiently dis-

e charge its purposes with the limited funds avail-
able.”

5. The City admits the allegations of paragraph 8 of the
application.

6. The City admits the allegations of paragraph 9 of the
application except that the City denies that ‘‘the imposition
of the above taxes and the annual assessment of real estate
taxes on the Grace Arents Free Library property will result in
closing the library and causing its operation to cease.’’

7. The City admits that the Community House has agreed
with the applicant to pay all city taxes, if any, but the City
denies the other allegations of paragraph 10.

8. The City admits the allegations of paragraph 11 and
12 of the application but the City denies that the constitutional
and statutory provisions therein cited have any relevance to
this controversy or have any effect as exempting the property
of the applicant from taxation, and the City avers that such
portions of §568-12 of the Code of Virginia, quoted in para-
graph 12, as were added by amendment at the 1954 session of
the General Assembly, or any subsequent session, are invalid,
as enactments beyond the power of the General Assembly as
limited by §183 of the Constitution of Virginia.

9. The City denies the allegations of paragraphs 13, 14 and
15 of the application.

CITY OF RICHMOND
By JOHN P. McGUIRE, JR.
Of Counsel.
(on back)

Filed .March 17, 1960.



St. Andrew’s Association v. City of Richmond 23

* * * %* *

page 108 }

* * * * *®

ORDER FILING STIPULATION.

This day came the parties, St. Andrews Association and
City of Richmond, by counsel, and tendered a stipulation
agreed upon by them, but without prejudice to the right of
either party to introduce other and further evidence not in-
consistent with the facts stipulated, and without prejudice
to the right of either party to object to the admissibility of any
of the stipulated facts and to object to admissibility of any
other and further evidence tendered by the other party, and
asked leave to file the same which leave is.granted and the
stipulation is hereby ordered filed.

Enter 11/25/60.
S.B. W, JR.
* * * * *
page 109 }
* * * * *

STIPULATION.

The parties by agreement hereby stipulate the following
facts:

1. The Applicant is a nonstock, nonprofit corporation hold-
ing a charter granted by the General Assembly of Virginia
by an Act approved February 27, 1900 (Acts 1899-1900, p.
702), as amended by the State Corporation Commission on
January 6, 1913. The purposes of the Applicant, as declared
in its charter, a copy of which is attached to the Application
marked Exhibit A and is hereby incorporated by reference
herein, are to maintain the charitable work formerly main-
tained by individual effort in connection with St. Andrew’s
Protestant Episcopal Church, by means of a library, kinder-
gartens, schools and guilds, and to develop, enlarge and
extend said work by such means and by establishing homes
for the friendless, the sick and the orphaned, and by such
other means as the Applicant may deem necessary.
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2. The Applicant is the owner of the property known as
216-24 South Cherry Street in the City of Richmond, Virginia,
upon which is located the Grace Arents Free lerary Build-
ing (hereinafter sometimes referred to as ‘‘the property’’).
In 1907 the Applicant acquired fee simple title to the land
under two deeds from Charles E. Wingo and wife, dated April
25, 1907 and November 2, 1907, copies of which are attached
to the Application marked Exhibits B and C and are hereby
incorporated by reference herein. The Applicant erected the
Grace Arents Free Library Building on a portion of said

land with money received from Miss Grace E.
page 110 } Arents to house one of the first free, public

libraries in the City of Richmond, known as
““Grace Arents Free Library.”” Miss Arents pald all ex-
penses incident to the maintenance and operation of this
library until the time of her death.

3. The will of Miss Arents, probated in the Clerk’s Office
of the Circuit Court of Henrico County on June 25, 1926, a
copy of which is attached to the Application marked Exhibit
D and is hereby incorporated by reference herein, contained
a bequest to the Applicant of $100,000 to endow the continued
operation of the library and, in furtherance of an expressed
desire that the library become a part of the new library sys-
tem of the City of Richmond, the will directed the Applicant
to offer the library and endowment fund to the City within
two years. By resolution of its members and directors adopted
November 16, 1926, a copy of which is attached to the Ap-
plication marked Exhibit E and is hereby incorporated by re-
ference herein, the Applicant offered the property and the
$100,000 endowment fund to the City of Richmond, upon the
express condition that the library remain in its then location
and be continuously operated and upon the further condition
that, upon a change in the location of the library or upon the
discontinuance of the operation of the library for any period
of six consecutive months, the property and said endowment
fund should revert to the Applicant. By an ordinance ap-
proved February 19, 1927, the City of Richmond accepted the
Applicant’s gift upon the aforesaid conditions. By a deed
dated May 14, 1927, the Applicant conveyed the property
to the City, to be held subject to such conditions. At the
same time, the Applicant paid over to the City the $100,000
endowment fund to be held under the same conditions.

4. The City of Richmond held the endowment fund and

operated the Grace Arents Free Library as a part

page 111 } of the City’s library system until 1946. Pursuant
to an ordinance of the Citv Council approved

June 17, 1946, a copy of which is attached to the Application
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marked Exhibit F' and is hereby incorporated by reference
herein, the City’ s/operatlon of the library was ordered dis-
continued for a period of six months for the express reason
that the library could no longer be economically or satisfacto-
rily operated in its present location. The City discontinued
the operation of the Grace Arents Free Library for the period
July 1-December 31, 1946, and the property was reconveyed
to the Applicant by the City by quitclaim deed dated January
9, 1947. Subsequently the City returned the $100,000 endow-
ment fund to the Applicant. Upon the return of the property
to the Applicant, the supply of books in the library had de-
teriorated and repairs to the building were needed.

5. In 1946, the annual income from the endowment fund
amounted to approximately $4,000. The Applicant had no
other income which it could devote to the operation of the
library, nor was the invasion of the principal of the endow-
ment fund for maintenance charges authorized by Miss
Arents’ will.

6. In the Fall of 1946, Mrs. Ralph H. Ferrell, Jr., President
of the William Byrd Community House( hereinafter some-
times referred to as ‘‘Community House’’) approached the
directors of the Applicant seeking an arrangement whereby
the Community House, then located in very small quarters at
517 South Belvidere Street and serving the Oregon Hill
area of the City, might make use of the library building. The
Community House is a nonstock, nonprofit corporation or-
ganized under the laws of the State of Virginia on April 5,
1923, to provide, without profit to the corporation, a com-
mumty center, or centers, for the development of civic and
social life, and to institute and maintain educational and

philanthropic enterprises to that end; to investi-
page 112 } gate and improve the living, social and hygienic

condltlons of the people, especially in the neigh-
borhood in which the community house or houses, may be
located ; and to cooperate with religious, educational, health,
charitable, civic and other organizations interested in the
improvement of health and social conditions (a copy of the
certificate of incorporation is attached to the Application
marked Exhibit G and is hereby incorporated by reference
herein). After further negotiations (including the written
- proposal attached to the Application marked Exhibit H and
which is hereby incorporated by reference herein), the Com-
munity House was allowed to move into the library building,
upon the condition that the Community House would continue
the operation of the Grace Arents Free Library with the aid
of the income from the endowment fund. At a cost of ap-
proximately $10,000 to the Applicant, the library building
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was repaired and refurbished. On June 1, 1947, the Applicant
and the Community House entered into a written agreement
which was renewed on February 12, 1953, for a period of five
(8) years, wherein the Community House was given the free
use of the Grace Arents Free Library Building upon the
condition that it would keep the building insured and in good
repair, pay for all utilities, and further:

“That it will establish and maintain in a portion of the
building to be selected by the party of the first part [the Ap-
plicant] a library for the free use of the people of the neigh-
borhood, which library is to be designated and known as the
‘Grace Arents Free Library’ and to be operated and main-
tained as a continuation of the library established by St.
Andrews Association with funds provided by Miss Grace
Arents and after her death continued by the City of Richmond
as a part of the city library system, taking care that this
library shall not be merged with the other charitable works
and facilities of the party of the second part [the Community
House] but that its identify (sic) as a separate charity,
organized and endowed through the benevolence of Miss Grace
Arents, may be maintained and preserved.”’

page 113 } A copy of the 1953 agreement is attached to the

Application marked Exhibit I and is hereby in-
corporated by reference herein. This agreement is still the
basis for the occupancy and use of the property by the Com-
munity House. :

7. From 1947 to this date the Grace Arents Free Library
has been operated under the supervision of the Applicant’s
directors by a committee of the Board of Governors of the
Community House with the aid of the income from the en-
dowment fund. The Grace Arents Free Library Building
consists of two stories and a basement approximately 60 feet
wide and 72 feet long, with a one story wing on the northwest
corner of the main building approximately 24 feet wide and 44
feet long. As designated by the Applicant, the rooms de-
voted exclusively to the Grace Arents Free Library are the
room in the one story wing and the adjacent room in the
main building, having a combined floor space of approximately
1344 square feet. The room in the wing is used for book
storage, reading and lending facilities. The adjacent room
is occupied by magazine and newspaper racks and is also used
by music appreciation groups conducted under the supervi-
sion of the library. The large room in the northeast corner of
the main building is used by the library for storage and the
area between, containing a table and chairs, is also used for
home work and reading space. Books are furnished the
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library by the Central Library of the City of Richmond and
replacements and additions are made on the same basis as for
branches of the City library system. (See Exhibit K at-
tached to the application and hereby incorporated by refer-
ence herein. Exhibit K states the basis of cooperation
between the Grace Arents Free Library and the City public
library system.) The Community House has a membership of
persons residing in the neighborhood and works in close co-
operation with the Oregon Hill Improvement Association, the
Neighborhood Council and the Grace Arents Garden Club.
‘Working through its regular staff and with the assistance of
many volunteer workers, the Community House operates a

craft shop, a dental clinic, a nursery school, a
page 114 } dramatic club, a Boy Scout troop, a Girl Scout

troop and many other activities for adult, teenage
and younger groups. All these activities bring into the
building a large number of persons each day. In 1958, the
Community House’s total membership was 608. Books, maga-
zines and records suitable for organized groups are kept
available or are procured as they are needed. The librarian
is a regular member of the staff of the Community House.
There is one assistant librarian, and volunteer workers from
the Story League and Junior League, who work under the
supervision of the Community House, render much needed
additional help in the library’s program. The library furnishes
books and special literature for use by instructors, adult and
youth study groups, clubs and other organizations sponsored
by the Community House. The Community House distributes
books and magazines from the library to shut-ins residing in
the neighborhood. The increase in use of the Grace Arents
Library by residents in the neighborhood is demonstrated by
the following statistics for the years 1948 1954, 1958 and
the first 11 months of 1959:

Activity
(Ratio of
Books in Circulation to
Library Circulation Attendance Attendance)
1948 (1st full not 2993 5589 53.5%
year of available
operation)
1954 4628 2563 5910 43.4%
1958 4794 - 4894 8280 59.1%

1959 (1st 11
months) not 5317 8788 60.5%
available
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8. The balance of the activities in the Community House
program are conducted in other rooms in the Grace Arents
Library Building and on the adjacent outdoor recreation area.

The first floor, of approximately 3840 square feet,
page 115} contains twelve rooms consisting of five offices,

two halls, two nursery school rooms, one recrea-
tion room, one dental clinic room and one toilet. The second
floor, having twelve rooms and approximately 4200 square
feet, contains five club and class rooms, two toilets, two halls,
one kitchen, one storage room, and one large assembly room.
The basement floor of ten rooms and approximately 4200
square feet has six activity rooms, two storage rooms, one
boiler room and one toilet. The toilets and heating plant
also serve the library. The Internal Revenue Service has
ruled that the Community House is exempt from federal in-
come tax as a corporation organized and operated exclusively
for charitable purposes, and that contributions made to the
Community House are deductible in the manner provided in
the Internal Revenue Code of 1954. See Exhibit L. attached
to the Application and hereby incorporated by reference here-
in. While the Kiwanis Club of Richmond has assumed the
responsibility of improving facilities and providing major
new equipment for the Community House and the Cosmopoli-
tan Club sponsors a free dental clinic, the entire operating
budget of the Community House is furnished by the Rich-
mond Area Community Chest as succeeded by the United
Givers Fund. In 1954, this operating budget was $21,736.00,
and in 1959 it was $27,391.00.

9. On November 6, 1957, Richard A. Chandler, Assessor
of Real Estate for the City of Richmond, notified the Ap-
plicant that the property at 224 South Cherry Street, Rich-
mond, Virginia, was being assessed for City real estate taxes
for the first time. Mr. Chandler assessed all of the said prop-
erty on that date for omitted real estate taxes for the years
1954, 1955, 1956 and 1957. Subsequently, the property was
assessed with City real estate taxes for the years 1958 and
1959. Said assessments were as follows:
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page 116 }

Assessed value Real Estate
of the property tax Penalty Interest Total

1954 $47,490  $1,044.78 $562.24  $191.98  $1,289.00

1955 47,490 902.31 45.12 108.95 1,056.38
1956 47,490 892.82 44.64 51.56 989.02
1957 47,490 892.82 — — 892.82
1958 47,490 892.82 — — 892.82
1959 47,490 892.82 — — 892.82
Total $6,012.86
* * * * *
page 209 }
* * * * *

OPINION OF THE COURT.
June 14, 1961.
Statute of Limitations.

The City has filed a plea of the Statute of Limitation in bar
of the Court now granting relief from the assessments com-
plained of covering the years 1954, 1955, 1956 and 1957, on
the grounds that the petition was not filed within the ap-
plicable statutory period of one year as provided for in Code
Section 58-769.

The Association has moved to quash this plea on the
grounds that the proper limitation is that of two years as
provided in Code Section 58-1145. That the limitation of
Section 58-769 relied on by the City is only effective where
the value of the property is sought to be corrected and to that
extent only it repeals Section 58-1145. That the value is not
contested in this matter. The correction of assessments other-
wise erroneous is governed by Section 58-1145.

The decision, therefore, is to be determined by which of the
above statutes shall govern the Court’s action.

Finding of Fact.

The Court finds so far as relevant to the issue presented by
this plea and the motion thereon:
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That Section 58-769 so far as pertinent provides:

1. ““CHAP. 261.—A4n ACT to provide for the assessment of
real estate w cities containing more than one hundred amd

seventy-five thousand inhabitants; to transfer to the assessor
 or assessors to be provided for pursuant to this act, the duties
of the commissioner of revemue in respect to the assessment
of real estate; to authorize such assessor or assessors to make
“up the land books in such cities and to extend the taxes there-
on; and to repeal all provisions of law relative to the assess-
ment and equalization of assessments of real estate in cities
containing more than one hundred and seventy-five thousand
mhabitants.”

Approved March 25, 1936.
‘‘Be it enacted by the General Assembly of Virginia:

‘1. That in cities containing more than one hundred and
seventy-five thousand inhabitants, according to the last pre-
ceding United States census, the council or other governing
body of such cities, may in lieu of the method now prescribed

by law, provide for the annual assessment of real
page 210 } estate for local taxation, and to that end, may
elect one or more persons to assess such real
" estate for taxation, and the council or other governing body
in such cities may preseribe the duties of such person or
persons. * * *7’
2. All duties now developed upon the commissioner of
" revenue with respect to the assessment of real estate and
making up the land books in such cities, shall be transferred
to and devolved upon the assessor or assessors to be ap-
pointed pursuant to this act. All such real estate shall be
assessed at its fair market value, and taxes for each year on
such real estate shall be extended by such assessor or as-
sessors on the basis of the last assessment made prior to such
year, subject to such changes as may have been lawfully
made.”’
¢¢3. Any person or any such city aggrieved by any such as-
sessment, may apply for relief to the hustings or corporation
courts of such city, within one year from the thirty-first day of
December of the year in which such assessment is made, and
the procedure in such cases shall be in the manner prescribed
by section four hundred and fourteen of the Tax Code of
Virginia.”’
¢“5. The act entitled ‘An act to provide for the assessment
and the equalization of the assessment of real estate in cities
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containing more than one hundred and seventy thousand in-
habitants,” approved March tenth, nineteen hundred and
thirty-two, and all provisions of laW relating to the equaliza-
tion of real estate assessments insofar as the same are ap-
plicable in cities containing more than one hundred and
seventy-five thousand inhabitants according to the last pre-
ceding United States census are hereby repealed, and all other
acts or parts of acts in conflict with this act, are to the extent
of such conflict, hereby repealed.”’

Note: Paragraph (3) of the above was amended in 1950 by
Ch. 422 to provide for a board of review of assessments made
by assessor appointed pursuant to paragraph (1), with
power upon complaint of owner to change, revise, correct
and amend such assessment, and to have all powers con-
ferred upon assessor. It provided further that any person
or any city aggrieved by any assessment, either by assessor
or board might apply for relief to corporation or hustings
court within one year from December 31st of the year in
which assessment made and provides that procedure shall be
as prescribed in Section 58-1145 to 58-1151 inclusive.

Acts of Assembly 1958—Chapter 339, amended paragraph
(2) of the 1936 Act and provided that assessor, upon com-
pletion of assessment, shall certify that ‘‘all real estate subject
to taxation has been assessed by him at its fair market value.’”’

2. That Section 58-769 is applicable to the City of Rich-
mond. That the Council of the City duly adopted the as-
sessor system provided therein.

3. That the property was duly assessed on November 6,
1957, by the City Assessor as omitted real estate covering the
above years, in accordance with Section 58-1164 and Section

58-769 of the Code.
page 211} 4. That the Association’s application to this
Court for the correction of the assessments com-
plained of, including those for the years 1954, 1955, 1956 and
1957, was filed on December 31, 1959; more than one year
from December 31, 1957.

5. Section 58-1145. Application to court to correct er-
roneous assessments of local levies gewerally.—Any person
assessed with county or city levies or other local taxes on real
estate aggrieved by any such assessment, may, unless other-
wise specially provided by law, within two years from the
thirty-first day of December of the year in which any such
assessment is made, and any person assessed with loeal levies
on personal property or a local license tax, aggrieved thereby,
may, within one year from the thirty-first day of December
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of the year in which such assessment is made, apply for relief
to the circuit court of the county or any city court of record
of the city wherein such assessment was made. In such
proceeding the burden of proof shall be upon the taxpayer
to show that the property in question is assessed at more
than its fair market value or that the assessment is not uni-
form in its application, but it shall not be necessary for the
taxpayer to show that intentional, systematic and wilful dis-
crimination has been made. (Code 1919, Paragraphs 2249,
2389, 2390; 1920, p. 341; 1924, p. 589%; 1926, p. 644; 1928, p. 228;
1936, p. 253; 1942, p. 610; Tax Code Paragraph 414.)

page 212 } Conclusion and Holding of the Court.

The chief concern of the Court is interpreting
and construing any statute is the ascertainment of the pur-
pose and intention of the law making body in enacting it.

Our Supreme Court in Chesapeake and Ohio Railway v.
Hewin, 152 Va. 649 said:

“It is one of the fundamental rules of construction of stat-
utes that the intention of the legislature is to be gathered
from the view of the whole and every part of the statute,
taken and compared together, giving to every word and every
part of the statute, if possible, its due effect and meaning,
and to the words used, their ordinary and popular meaning,
unless it plainly appears that they were used in some other
sense. If the intention of the legislature can be thus dis-
covered it is not permissible to add to or substract from the
words used in the statute.”’

¥ * * {Primary and ordinary definitions of words are to
be adopted unless their context and the conditions in which
they are used appear to make some more meticulous construe-
tion necessary.”’

In the case at bar, and the matter at hand, the purpose
and intention of the legislature in enacting Section 58-769
should be looked to, in considering what is meant by ‘‘as-
sessment of real estate’’ in paragraph (2) and ‘‘such assess-
ment’’ in paragraph (3) thereof.

Specific provisions of Section 58-769, enable the designated
class of cities to provide for:

(1) Annual assessments of real estate;

(2) Appointment of assessor or assessors, to be selected as
therein provided;

(3) Transfer to such assessors the duties theretofore exer-
cised and performed by Commissioners of Revenue.
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(4) Authorize, in accordance with such duties, such as-
sessors to make up land books and extend taxes thereon;
certify that ‘“all real estate subject to taxation has been as-
sessed at its fair market value; and

(5) That upon its adoption by the City, all provisions of
law, relative to the assessment and equalization of assess-
ments of real estate in such cities, were repealed.

There assuredly is no clear evidence in the provisions of
this statute, that it intends to limit the duties of the assessor
to only a determination of the ‘‘fair market value’’ of the

property.
page 213 }  Very definitely the duties of Commissioner of

Revenue under the general law are transferred
by the statute. Examination of Section 58-796, provides that
he shall annually ascertain all real estate in his city and the
persons to whom taxes are chargeable., He in the first in-
stance, decides what property is exempt. Does it not follow
that he must decide when property is not exempt?

Not undeserving of notice is the duty of a Commissioner
of Revenue in connection with assessment in name of unknown
owner (Section 558.770.1) assessment upon owner’s death
(58.771) assessment of lots in subdivisions upon rezoning of
property 58.772.1 and division of land among several owners
Section 58-773.

True the word assessment is used to mean ascertainment of
value in reference to taxation of real estate; but valuation
nevertheless is only a part of the duty of assessment required
of a Commissioner of Revenue. The ordinary and popular
meaning of assessment in connection with the taxation of real
estate, connotes something more than appraisal of value. As
to the Commissioner of Revenue, generally, it consists of
determination of the ownership; listing of the property;
whether such is liable taxation; valuation thereof, and ex-
tension of taxes thereon. Such duties were transferred to the
assessor by Section 58-769, when adopted by the City.

A comparison of Section 58-769 with Sections 58-1145 thru .
58-1148 discloses no marked differences, pertinent to the
proper meaning to be given to ‘‘assessment’’ which clearly
would require the interpretation contended for by the As-
sociation in this case. It is noteworthy that Section 58-1145
and 58-1148 both use ‘‘fair market value’’ in speaking of
applications for relief from the erroneous assessment. Yet
our Supreme Court uniformly has held that relief under 58-
1145 should not be confined to only errors in valuation, but in-
clude those assessments which are illegal or void.

Leesburg v. Loudoun National Bank; 141 Va, 244.
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Alexamder v. Commonwealth; 137 Va. 477.

(Also held that question whether land was taxable as
mineral land was to be decided by assessing officer.)

Todd v. County of Elizabeth City, 191 Va. 52. .

It appears clear to the Court that the purpose and intent o
the Legislature in enacting 58-769 was to give to the assessor
appointed therein, full power and duty as theretofore existed
in Commissioners of Revenue under general law. That it is
implicit in such assessment of real estate, that he determine
ownership of the property and whether it be liable to taxation.
No satisfactory reason is advanced which demands that ‘‘as-
sessment’’ as used in this statute, was intended to be limited
to valuation of real estate. Assuredly there is evident no
. plain intent of the Legislature, from which such may be

implied. .
page 214} With due deference to the opinion of Judge
‘Wilson set forth in City of Richmond v. Eubank,

179 Va. 70, this Court does not feel that this case and its
opinion, is controlling. While it is true Judge Wilson was of
opinion and so held that the limitation of one year as pro-
vided in Section 58-769 was not applicable as no valuation
was involved in the assessment in that suit, yet the Supreme
Court refused to pass upon that precise question raised by the
City, on the grounds it had no jurisdiction. It did see fit
to pass upon certain other issues. At best, in this Court’s
opinion, Judge Wilson points up the confusion and doubt in
Section 414 as to meaning of ‘‘assessment’’ as used; point-
ing out that it has two different meanings depending upon the
particular context. Judge Wilson clearly recognized that
“‘assessment’’ as used was not a word of art.

The Court holds that:

(1) That Section 58-769 was effective to repeal Section
58-1145 insofar as it provided the limitation of two years
within which relief might be applied for in the case of
erroneous assessments of real estate.

(2) That ¢‘assessment’’ as used in Section 58-769 is not con-
fined to determination of value, but embraces all other duties
of a Commissioner of Revenue.

(3) That the limitation of one year as contained in Section
58-769 is applicable.

(4) That such limitation upon the granting of relief, ap-
plies where the errors in assessments complained of consist
not only in valuation of the property but illegal and void
assessments as well.

As the petition was not filed within the time limit provided,
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the plea of the Statute of Limitation on behalf of the City of
Richmond against relief from taxes assessed for the years
1954, 1955, 1956 and 1957 is sustained and the motion of the
Association to quash is overruled.

* * * * *

page 215} Application on the Merits.

Is St. Andrew’s Association entitled to exemption from City
Real Estate Taxes on its property designated as #224 South
Cherry Street, Richmond, Virginia.

Finding of Facts.

Upon consideration of the record, there does not appear
to be any substantial controversy over the facts, which in
?rief and so far as deemed pertinent, may be summerized as
ollows :

© St. Andrew’s Association (herein referred to as Associa-
tion) is a Virginia non-profit corporation and authorized
under its charter to operate a public library, schools and
other related charitable activities.

That is it a public library association and the owner of the
property involved, #224 South Cherry Street, Richmond,
Virginia; owned and operated by it beginning in 1908.

That this property was originally purchased for the use
and purposes of the Association and used exclusively, for the
conduct of a public library until 1946; until the year 1927, by
the Association.

That during the period from 1927 to 1946 the property was
owned by the City of Richmond to whom the Association had
conveyed it for operation by the City as a public library;
upon the death of Miss Grace Arents, sponsor of this As-
sociation and in accordance with her previously expressed
wishes. In 1946 for economic reasons, the City closed the
library and reconveyed the property back to the Association;
together with its endowment of $100,000, the income from
which was used in operation of the library.

That William Byrd Community House (herein referred to a
Community House) is a charitable corporation, organized
under the laws of Virginia in April, 1923, ‘‘to provide without
profit to the corporation, a community center, or centers for
the development of civie and social life * * * and to institute
and maintain educational and philanthropic enterprises to
that end * * *.7°
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That in 1946, at the time the public library was closed, ar-
rangements were made by the Association with Community
House, whereby the latter would occupy and use a part of the
building for the conduct of activities for which it was or- -
ganized and operate in a portion of the building the library
on behalf of the Association, using the income from the afore-
said endowment in the latter operation. This arrangement
culminated in the execution of a formal lease, the substantial
terms of which were effective during the tax years in ques-
tion. ‘

That no revenue or profit was or is realized by the Associa-
tion under the terms of this lease. Nor is the public library
or the property conducted or operated otherwise for profit;
nor are the activities of Community House conducted for

revenue or profit.
page 216 } That the space actually occupied and used ex-
clusively in the operation of the library proper
- constitutes probably only an 1/7 of the total area of the
building.

That in addition to this specific space used exclusively by
the Association, there should be borne in mind that there are
other parts of the building where its books are used in con-
nection with the activities of Community House; also the
area embraced within the hallways, and that occupied by the
heating facilities are certainly used in common by the oc-
cupants.

That it is difficult to draw a well defined line marking the
space used in common in the activities of each of these associa-
tions.

But it may not be controverted, that over all, the Com-
munity House occupies a greater portion of the building for
its activities as authorized by its charter; separate from that
used in common with the Association.

The Association on the basis of the above facts claims
exemption from taxation of this property; under the Con-
stitution and statutes of Virginia a following:

Section 183 (d) and (e) of the Constitution and Section
58-12 (4) and (5) of the Code, as construed by our Supreme
Court; and other pertinent decisions.

Section 183 and paragraph (d) and (e) of the Constitution
as amended so far as pertinent provide:

¢“Unless otherwise provided in this Constitution the follow-
ing property and no other shall be exempt from taxation,
State and local, inheritances taxes:
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* *® * * *

(d) Property owned by public libraries, incorporated col-
leges, or other incorporated institutions of learning, not con-
ducted for profit together with endowment funds not invested
in real estate. But this provision shall apply only to property
primarily used for literary, scientific or educational purpose
or purposes incidental thereto. It shall not apply to indus-
trial schools which sell their product to others than their
own employees or students.’’

‘“(e) Real Estate belonging to, actually and exclusively
occupied and used by, and personal property, including en-
dowment funds, belonging to Young Men’s Christian As-
sociations, and other similar religious associations, orphan or
other asylums, reformatories, hospitals and nunneries con-
ducted not for profit, but exclusively as charities, also parks
or playgrounds held by trustees for the perpetual use of the
general public.”’

Section 58-12 and paragraph (4) and (5) of the Code of
Virginia (1950) as amended, provide in part:

page 217 }  ‘‘The following property shall be exempt from
taxation, State and local including inheritance
taxes:”’

* * o * *

“‘(4) Property owned by public libraries not conducted for
profit, together with the endowment funds thereof not in-
vested in real estate. But this provision shall apply only to
property primarily used for literary, scientific or educational
purpose or purposes incidental thereto.”’

““(5) Real Estate belonging to and actually and exclusively
occupied and used by Young Men’s Christian Association
and other similar religious associations conducted not for
profit but exclusively as charities * * * and also property
whether real or personal owned by any community club or as-
sociation * * * when said property is used or operated ex-
clusively for general and community purposes and not for
profit.”’

Conclusion and Holding of the Court.

In the opinion of this Court, applicablé decisions of our
Supreme Court establish the following:
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(1) That taxation of property of the character defined in
the foregoing Sections of the Constitution and Code of Vir-
ginia, is the exception and exemption from taxation is the rule.
Commonwealth v. Smallwood Memorial Institute, 124 Va. 142.

(2) The policy of State has always been to exempt property
of the character mentioned. '

That such Sections should not be construed with the same
degree of strictness that applies to other provisions making
exemptions contrary to State policy.

City of Norfolk v. Board of Supervisors, 168 Va. 606.

Commonwealth v. Lynchburg Y. M. C. 4., 115 Va. 748.

(3) That under the several clauses, under which exemptions
have been asserted even though providing in certain instances,
that the building and land which they actually occupy should,
‘‘not be operated for profit’’ or ‘‘actually and exclusively oc-
cupied and used,”” for the defined purpose, our Supreme
Court has held:

(a) Leasing of a part of property for revenue, if it had
direct reference to the purpose for which the association was
incorporated, would not forfeit the exemption.

- Commonwealth v. Lynchburg, Y. M. C. A., 115 Va. T48.

Commonwealth v. Hampton Institute, 106 Va. 614.

(b) The exemption is to be determined by the dominant
purpose of the association in the use, and whether such use
““tends immediately and directly to promote the purposes
for which it was organized and existed.”’

Commonwealth v. Lynchburg, etc., Supra.
page 218 }  (¢) That it is the duty of the taxing power to
clearly and precisely ascertain and fix the subject
of taxation and the amount of the burden imposed ; point out
with exactness the ratio between that which is taxable and
that which would be exempt; and all doubts thereon to be
resolved in favor of the taxpayer.

(d) That exemption does not depend upon the percentage
of use of property, but upon the nature of the institution and
the purpose and use to which the operations are put.

City of Richmond v. Memorial Hospital, 202 Va. 86.

(e) That the language of the Constitution and Statute:

“‘Primarily used for literary, scientific or educational pur-
pose or purposes incidental thereto,’’ is not to be taken liter-
ally, but construed in the light of the dominant purpose in
the use as tending to promote the purpose for which the
association was organized.

Applying the above principles, the Court has no difficulty
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in holding that the property of the Association is exempt from
taxation under Section 183 (d) of the Constitution and 58-12
(4) of the Code.

It is abundantly clear that the arrangement made with Com-

munity House, had but one object in view, so far as the As-
sociation was concerned; i. e. to provide for the continued
operation of a public library on the premises. That such was
the dominant purpose; and that use made of the property
under this arrangement tended ‘‘immediately and directly to
promote the purposes’’ for which the Association was or-
ganized and existed. Assuredly the purpose, the objective to
be obtained, the result intended, was the conduct of a public
library on the property.

If it were necessary for the Court to characterize the praecti-
cal relationship between the Association and Community
House, it could properly be termed that of principal and
agent, for the operation of a public library; or perhaps
as manager of the library on its behalf.

The Court does not agree with the contention of the City
that the great disparity between the space actually occupied
by the Association and Community House forfeits the exemp-
tion; particularly so in view of the opinion of the Supreme
Court in City of Richmond v. Memorial Hospital, ete.; and a
comparison of the previous provisions of Section 183 of the
Constitution with the amendment in 1928. Previously the
pertinent Section had specifically required that the buildings
and land be ‘‘wholly devoted to educational purposes and
actually and exclusively occupied and used’’; and that if any
part were leased or a source of revenue, all of such property
should be taxed.

The change in the Constitution as amended in 1928, reflects
the holding of the Court in Commonwealth v. H. a/m,pton Supra;
the strict requirements noted above were modified, deleting
““wholly devoted to educational purposes’’ and “actually and

exclusively occupied and used.’’

page 219} The Court further has no difficulty in finding

that the property is ‘‘primarily used for literary
or educational purpose or purposes incidental thereto.’’
However it may be significant that this clause does not directly
require that a public library owning the property must con-
duct the activity; that it may not permit others to use the
property, so long as it is used for literary * * * or educational
purpose or purposes incidental thereto; without profit.

Here again, it is the dominant purpose in the use, which
determines the exemption.

It does not seem necessary to further labor the point that
“primary * * * purpose’’ as used should be construed to mean

* % *
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that purpose ‘‘which was first in the mind or intention’’ of
the owner and user of the property; as the evidence satis-
factorily supports this finding.

It would be unwarranted, considering the foregoing princi-
ples of law settled by the Supreme Court and applying them
to the facts of this case, to conclude that the property of the
Association must lose its exemption from taxation, solely, it
seems, because in the interest of charity and benevolence, it
permitted, without profit, a charitable association to occupy
a portion of the premises it presently was not occupying, and
in which to conduct its charitable or educational activities.
Such a conclusion without more would certainly be harsh.
But when it is further recognized that such use was granted
primarily to enable the carrying out of the purpose of the
Association, the conclusion is compelled that the exemption
should not be lost by such circumstance.

Would the property lose its exemption if the part occupied
by Community House were to remain vacant?

The Court is satisfied that neither the Constitution or the
Statute, requires that the Association owning the property
shall occupy exclusively the entire property; and clearly
where such other use permitted by it is incident to and to
enable the accomplishment of the purpose and object for
which the Association was formed.

Accordingly the Court holds that the Association qualifies
as a public library and the property owned by it is used
primarily for literary and educational purpose or purposes
incidental thereto; and pursuant to the provisions of para-
graph (d) of Section 183 of the Constitution and paragraph
(4) of Section 58-12. of the Code of Virginia, the property
#224 South Cherry Street, Richmond, Virginia, is exempt
from real estate taxes.

6/14/61.
S.B. W, JR.
page 220 }
* . * . *
DECREE.

This proceeding came on to be heard upon the papers for-
merly filed, including the application and exhibits thereto
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(filed December 31, 1959), the City of Richmond’s plea of the
statute of limitations to the assessments of real estate taxes
for the years 1954-1957, inclusive (filed January 4, 1960), the
Applicant’s motion to quash the City’s plea of the statute of
limitations (filed January 11, 1960) the City of Richmond’s
answer (filed March 17, 1960), the stipulation of facts (filed
November 25, 1960), which stipulation is hereby made a part
of the record in this proceeding, the transcript of the testi-
mony of witnesses taken ore tenus on November 29, 1960, and
all exhibits filed therewith, which transcript and exhibits are
hereby made a part of the record in this proceeding, and
upon the briefs and arguments of counsel for the parties.
Upon consideration whereof, for the reasons stated in
the Court’s written opinion filed herein on June 14, 1961, and
hereby made a part of the record in this proceeding, it is
ADJUDGED, ORDERED and DECREED as follows:

1. The plea of the City of Richmond of the one-year statute

of limitations under Chapter 261 of the Acts of Assembly

of 1936, as amended, is hereby sustained and the

page 221 } Applicant’s motion to quash said plea is hereby

overruled, and relief from the real estate tax as-

sessments by the City of Richmond for the years 1954, 1955,

1956 and 1957, plus penalties, interest and other charges

(which the parties have agreed aggregate $5,191.13 as of

June 30, 1961) is hereby denied; to which actions the Ap-
plicant, by counsel, duly objected and excepted.

2. The Court finds as a fact, and hereby certifies, that dur-
ing the entire period under consideration the Applicant
qualifies as a public library and the property known as 224
South Cherry Street, Richmond, Virginia, owned by it and as-
sessed for taxation, is used primarily for literary and educa-
tional purposes or purposes incidental thereto; and pursuant
to the provisions of paragraph (d) of Section 183 of the
Constitution of Virginia and paragraph (4) of Section 58-12
of the Code of Virginia, 1950, as amended, such property is
exempt from real estate taxes; to which action the City of
Richmond, by counsel, duly objected and excepted on the
grounds that the Applicant was not and is not a public library
and said property was not primarily used for literary, scienti-
fic or educational purposes or purposes incidental thereto
within the meaning of said sections.

3. The real estate tax assessments made by the City of Rich-
mond against St. Andrew’s Association for the year 1958 .
in the amount of $892.82 and for the year 1959 in the amount
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of $892.82, for the year 1960 in the amount of $892.82, and
for the year 1961 in the amount of $892.82 on property de-
scribed on the Land Books of the City of Richmond as
224 89 57x150 67
W. CHERRY CUMBERLAND AND
IDLEWOOD W 292
are hereby cancelled and ordered to be stricken
page 222 } from said Land Books as erroneous assessments,
: and said assessments are hereby declared void
and of no effect, to which action the City of Richmond, by
c%unsel, duly objected and excepted on the grounds stated
above,

The City Attorney for the City of Richmond defended the
said application and the Assessor of Real Estate who made
the said assessments was present and was examined as a
witness touching the application.

4. The Clerk of this Court is directed to cause cert1ﬁed

copies of this decree to be delivered to the Commissioner of -

the Revenue, the Assessor of Real Estate and the Collector
of City Taxes of the City of Richmond.

5. The Applicant shall recover from the City of Richmond
its costs in its behalf expended in this proceeding, to which
action the City, by counsel, duly objected and excepted. .

And the Applicant havmg indicated its intention to apply
for an appeal to the Supreme Court of Appeals of Virginia
from the rulings of the Court sustaining the City’s plea of
the one-year statute of limitations and denying the Ap-

plicant’s motion to quash the same, the Court doth further
ORDER that the execution of this decree be suspended for a
period of 60 days from the date of this decree, and until the
Supreme Court of Appeals may have finally acted upon this
matter, provided Notice of Appeal and Assignments of Error
are given within 60 days from the date of this decree and the
Applicant within such period enters into bond with surety ap-
proved by the Clerk of this Court in the penalty of $500.00
for costs on appeal, conditioned as by law provided, and pro-
vided further that such appeal is perfected in the manner
provided by law.

Enter July 19th, 1961.
SAMUEL B. WITT, JR., Judge.

* * * * *
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RICHARD A. CHANDLER,
after being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Ferrell:

Q. Your name is Richard B. Chandler?

A. Richard A. Chandler.

Q. I am sorry. Your occupation—?

A. Assessor of Real Estate for the City of Richmond.

Q. How long have you been Assessor of Real Estate for

the City of Richmond?
page 10} A. Since 1956—December of 1956.

Q. Mr. Chandler, in the Fall of 1957, did you
assess the property of St. Andrew’s Association known as
the Grace Arents Free Library property at 216-224 South
Cherry Street in the City of Richmond?

A. Yes, sir.

Q. Will you tell us first the assessment, and break it down
land and buildings, if you will, and then give us the total, and
then the tax?

A. We have the land assessed at $1,790.00; the improve-
ments at $45,700.00; a total of $47,490.00.

Q. What is the highest and best use for that property, or
did you ascertain that?

A. Actually the highest and best use, under present zoning,
would be two-family. We concluded the use of the property
or the land for community property would be the highest
and best use of this particular site.

Q. In other words, you would agree that library purposes,
for which it was built, would be one of its best uses, assuming
it would be feasible to use it for this purpose?

A. We didn’t think so, because the library there previously
failed. It looks to me like a community house would be the
highest and best.

Q. Were you connected with the city in 1946
page 11 | and 1947 when the library failed?

A. No, sir, I was not.

Q. So you don’t know any of the background for the City
turning the property back to St. Andrew’s Association?

A. No. That just came up in subsequent investigation, we
found they had turned it back. We didn’t know it at the time.

Q. This property could not be used for two-family dwell-
ings, could it?
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Richard A. Chandler.

A. The site could be. _

Q. You would have to raze the building you assess at more
than forty-five thousand dollars and then erect the two-family
dwellings on the property. Isn’t that right?

A. That’s right, unless you want to convert that very large
building into a two-family dwelling.

Mr. McGuire: Excuse me. I don’t think this is particularly
relevant, unless Mr. Ferrell is challenging the amount of the
assessment.

Mr. Ferrell: Oh, no.

The Court: I agree with you, Mr. McGuire.
page 12} Mr. Ferrell: I just want to get the highest and
. best use to which the property could be put.

Mr. McGuire: Well, I object to it.

'By Mr. Ferrell:
Q. You say it is zoned two-family residence?
A. It is zoned R-5 which is the old D—two-family.

Mr. Ferrell: Could we put in evidence Ordinance No. 60-
141-146, adopted June 1, 1960, which is the zoning ordinance
of the City of Richmond, and direct the court’s attention
to the two articles in that ordinance which relate to the
property, being Article VI, R-5 two-family dwelling distriet
regulations, which incorporates by reference the provisions
in Article V.

The Court: Let me ask you, Mr. Ferrell, if T am correct
your position is that this property is exempt from all taxes
on account of these exemptions that are permitted under
the constitution and the statute. Is that correct?

Mr. Ferrell: That’s right.
page 13} The Court: Maybe I don’t get your point, but
what relation would zoning have to this question?

Mr. Ferrell: I will tie it up later through some testimony
to the effect of what was St. Andrew’s to do with this property
after it was turned back to them by the city.

The Court: All right. Go ahead.

Mr. Ferrell: We would like to introduce this ordinance.

Mr. McGuire: I object to the introduction of the ordin-
ance in evidence as having no relevancy.

The Court: It will be admitted as Exhibit No. 1, subject
to your establishing its relevancy.
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Note: Copy of Ordinance No. 60-141-146 was marked Peti-
tioner’s Exhibit No. 1 and filed.

By Mr. Ferrell:

Q. Mr. Chandler, your assessments on this property were
for the year 1957 and what other years?

A. The three years prior to that.

Q. That would be 54, ’55, 56 and ’57%
page 14} A. Yes.

Q. And those assessments have been filed, or
copies of the assessments have been attached to our apphca—
tion in this case. Incidentally, have you received notice of
the application for relief from taxes?

A. Your petition, you mean?

Q. Yes.

A. Yes, sir, I have.

Q. Now, for the years subsequent to 1957 you have also
assessed taxes?

A. Assessed them, yes, sir.

Q. For the year 1958%

A. 1958, 59 and ’60.

Q. And in addition to the assessment for taxation, will you
give us the principal amount of the assessments, that is, for
the annual assessment?

A. You mean, the actual amount of the tax?

Q. That’s right.

A. T don’t have that information. We don’t compute that
in our office.

Q. You don’t know?

A. No, sir.

The Court: That is in your stipulation, is it not?
Mr. Ferrell: We have stipulated that fact. I
page 15 } just wanted to bring out the assessment was a cer-
tain amount and has not been changed.

By Ferrell:

Q. Is that right? It has not been changed has it?

A. No, sir, it hasn’t been changed.

Q. All of these years, the same assessment has been made?

A. That is correct.

Q. The valuations you have just testified to?

A. That is correct.

Q. Can you state why the property had not been assessed
prior to November 6, 19577

A. Yes, sir. We erroneously carried it as belonging to the
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City of Richmond. My staff in just a routine check discovered
an ordinance which apparently authorized the conveyance of
this property back to St. Andrew’s Association, and in further
checking we found a deed had been put to record conveying
the property from the City of Richmond to St. Andrew’s which
we apparently never received, so for the years 1947 up until
the time we discovered it, it had been carried in the name of
the City of Richmond.
page 16 } Q. You didn’t go back to 1927 or before and
find out whether it had been assessed previously

when it was not owned by the City?

A. No. Our records actually went back to 1934 and it was
carried in the name of the City of Richmond at that time.

Q. Are there any other matters you wish to state concern-
ing the application for revising or evading this tax assess-
ment? You are required to be examined under Section 58-1149
of the Code. Is there anything else you would like to state
in regard to the assessment?

A. No, except, of course, that we put it on the tax rolls
because we believe that it where it belongs.

CROSS EXAMINATION.

By Mr. McGuire:
- Q. Did you ever ask the City Attorney for advice as to
whether this property was exempt from taxation?

A. Yes, sir. After we notified the owner—actually we called
the Director of the William Byrd Community House who sug-

gested that we get in touch with Mr. Wellford
page 17 } and inform him of our intention to place this pro-
perty on the tax rolls, which we did, and requested

exemption and indicated the City Attorney had additional
information we didn’t have, and so we requested a formal
opinion as to whether or not this property should be exempt
from taxation.

Q. Did you receive such opinion?

A. Yes, sir, Opinion No. 1,419.

Q. Do you remember the date of the opinion?

A. January 10, 1958,

Q. Is that the first and only opinion that your office received
from the City Attorney on this subject?

A. On the subject property, yes.

Q. On this particular property—the Grace Arents Free
Library property?
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A. On this William Byrd Community House property, it
was the first opinion we had received.

Mr. McGuire: If the court please, I have a copy of that
opinion which other counsel also have. I should like to in-
troduce it in evidence—not as evidence that the views in the
opinion are correct, but as evidence of what was the conclus-

ion reached by the City Attorney. I want it to
page 18 } clear from the record there has been no administra-

tive construction by the City of Richmond that
the property is exempt from taxation.

Mr. Ferrell: We have no objection to your offering it
for that purpose.

Note: Opinion No. 1,419 of the City Attorney, dated Janu-
ary 10, 1958, was marked City Exhibit No. 1 and filed.

By Mr. Ferrell:

Q. Mr. Chandler, this letter dated January 10, 1958—

A. The opinion.

Q. The opinion. Of course, you made the assessment ac-
tually on November 6, 1957. Is that correct?

A. I probably made it on October 31, 1957. That is the date
I have in my records. I notified Mr. Wellford, I think, on
that date, too.

By Mr. McGuire: ’
Q. Mr. Chandler, did you or your office about this time
make any examination of this building or investigation of
the purposes for which the property was used?
page 19} A. Yes. As soon as we discovered the property
had been carried erroneously, we sent a staff up
to go through the property and examine it. Their report in-
dicated it was used, as far as we could tell, almost exclusively
for a community house.
Q. Do you have a copy of that memorandum?
A. The memorandum I addressed to the Law Department?
Q. No—I mean— :
A. My staff put most of the information on the back of
the property card. I could read that.
Q. Let me see if T have it here.
A. T think we sent you a copy of some of the staff’s find-
ings. I have here recorded most of their findings on the
back of the property card itself.
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Q. Can you state briefly what those findings were, if the
memoranda you have will permit you to do that?

A. Yes, sir, I think so. In general, the staff went through
the building and discovered it was occupied, according to
the Director of the William Byrd Community House, by the
William Byrd Community House, and they made a memoran-
dum as to what was contained on each floor. Generally speak-
ing, on the first floor, offices, nursery, lavatory, dental clinie,

I believe, and in a wing on the first floor, a small
page 20 } library. On the second floor, some more offices

and a large assembly room and some lavatories.
The basement had some rooms—they call them workshop
rooms, I believe—and lavatories and, of course, mechanical
equipment for heating.

In talking to them it was indicated to us the library, which
did not strike me as being stocked at the time, was usually
open only on certain days and certain hours and was ap-
parently operated by William Byrd Community House, so
at the time we didn’t place a great deal of stress on the
library because it seemed to be a function of the William
Byrd Community House.

I was not able to conclude that the property, being owned
by one association and operated by another, came within the
tax exempt provisions. That is why I called the Director
of the William Byrd Community House and told him of our
views and findings and he suggested we call Mr. Wellford,
which we did, and ask him if he disagreed with our findings
in any way to please let us know.

‘We computed that the property had roughly a little over
15,000 square feet, outside measurements, the library being a
wing of the building, and in addition, I understand, it has
a room inside—all told it contains approximately 1,200 square

feet, or a little less than ten percent of the total
page 21 } property.
Q. Did you write a letter to Mr. MacDonald
Wellford under date of October 31, 19572

A. Yes, sir.

Q. Is this a copy of it, signed by you?

A. Yes, sir. _

Mr. McGuire: I offer that in evidence as City Exhibit
No. 2.

Note: So marked and filed.
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Q. Is this the original of your request dated November 12,
1957, for an opinion from the City Attorney on the ques-
tion of whether or not this property at 224 South Cherry
Street was exempt from taxation?

A. Yes, sir, that is my original request.

Mr. McGuire: T call the court’s attention to the fact there
are some pencil notations about the dates of some deeds on
this letter, which notations I made myself.

Mr. Ferrell: I don’t think it is material at all. I don’t
have any objection.

Note: Marked City Exhibit No. 3 and filed.

page 22 } By Mr. McGuire:
Q. Do you have the original of Mr. Wellford’s

reply?

A. Yes, sir.

Q. We might as well put that in.

A. A1l right.

Q. What is the date of the reply?

A. November 8, 1957.

By Mr. Ferrell:

Q. May I ask a question? He disagreed with your views—
is that a correct summary?

A. He indicated he would certainly like to talk to us about
it. He didn’t name any particular clause, but he said he
believed it would come under Section 183 of the Constitution
and indicated St. Andrew’s was a charitable organization.

Q. The letter will speak for itself. He disagreed with your
assessment, didn’t he?

A. Yes.

Mr. McGuire: We will have verifax copies made and
file the original.

Mr. Ferrell: Either way—you may file the copies, if you
wish. ,

page 23+ Note: Original letter dated November 8, 1957,

addressed to Mr. R. A. Chandler, Assessor of Real
Estate, signed by MacDonald Wellford, was marked City Ex-
hibit No. 4 and filed.

A. (Continuing) He disagreed, I would say.
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Mr. McGuire: I have no further questions of this witness.
REDIRECT EXAMINATION.

By Mr. Ferrell:

Q. Let me ask you this, Mr. Chandler, in view of what
you just testified to. Aside from this wing in which there
1s a book receiving and distributing desk, you said something
about there is another room outside that which has book
shelves and other things for the library—is that what you
said?

A. T said specifically that there was small additional space
outside the wing—the board didn’t report it.

Q. That was not reported?

A. It was only 120-some feet—it wouldn’t make much dif-

ference.
page 24 } Q. Isn’t it true that in the room on the first floor
in the northeast corner there is book storage
space?

A. They indicated to me somewhere in that area was the
dental clinic.

Q. We will establish it later, but I am now trying to find
out what you know. Do you know as to what portion of the
building was actually devoted to use of the library when the
city had the property?

A. No, sir.

Q. You haven’t investigated that?

A. No, sir. It seemed to me that the entire building was
used for William Byrd Community House.

Q. What T want to get at is how much of that building was
actually used for a library before it was turned over to the
present occupant. You don’t know?

A. No, I do not.
* * * * *
page 25} JAMES M. BALL, JR,,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Ferrell:
Q. Now, Mr. Ball, how long have you been connected with
St. Andrew’s Association, the applicant in this proceeding?
A.9 E{1Was elected to the board of St. Andrew’s Association
in 1931.



St. Andrew’s Association v. City of Richmond 51
James M. Ball, Jr.

* * * * *

page 26 }

* * * * *

Q. And you have served on the board continuously from
that time?

A. Continuously since 1931. I have been President for a
number of years—I can’t recall how many.

Q. You are the present President, are you not, Mr. Ball?

A. Yes.

Q. Were you President in 1946 and 19477

A. T was.

page 32 }

By Mr. Ferrell: ‘

Q. Let me put it this way. Mr. Ball, in 1946 what was the
situation as far as you know as to the city’s continuing the
operation of the library?

A. We were advised, as I understand it and as I recall, in
1946 that they could no longer operate the library on the in-
come from the $100,000.00. The agreement I made with the
city was that it be closed six months and they proceeded to
close it for six months, as of January 1947, and after the
six-month period had elapsed, then they proceeded to turn
the property and the endowment fund over to us.

* * * * *

page 33 }

* * * * *

Q. Well, what was the problem, if any?

page 34} A. It was demonstrated they couldn’t take care

of the building because the building was in bad con-
dition. The directors of St. Andrew’s. felt morally bound
to accept the building and the endowment. We felt a heavy
responsibility for Miss Arents’ will and to carry out her
wishes. The directors all serve without compensation; they
are all busy men.
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Mr. McGuire: If the court please, I cannot help but
think this is irrevelent testimony.

The Court: Well, it is somewhat—

Mr. Ferrell: He is going to say why he turned the prob-
lem over to William Byrd.

A. (Continuing) It was something we couldn’t handle as
individuals. We had to find somebody to run the library
for us and fortunately at that time William Byrd came into
the picture. Is it all right to go ahead with that?

Q. Yes, sir. »

A. William Byrd came into the picture. They had been
running their orphanage on Belvidere Street in a piece of
property which belonged to St. Andrew’s Association, an old
mission church. The building was practically unusable it had

deteriorated to such an extent and they had to
page 35 } move. It was a Godsend to us that we could find

somebody who would handle that library, and they
could handle it. The tie-up there was just an answer to
prayer.

Q. You say you were approached by representatives of the
William Byrd Community House?

A. Yes. They were looking for new quarters; we were
looking for somebody to run the library; and, as I said, it
was an answer to prayer that those two organizations got
together.

Q. Who was the person that first approached you, Mr. Ball?

A. We worked with the President of the William Byrd
Community House, Mrs. Ferrell. Every man on the board
knew the William Byrd organization. We had worked with
them on the building on Belvidere and we knew they were
well-qualified to handle it.

Q. When you were first approached by William Byrd
Community House, what, if anything, did you advise them
with respect to the use of that building?

A. There isn’t but one thing to say and that is the fact
our obligation was to operate that library. That was a trust
to us and that is what we had to do.

Q. Let’s outline the steps. What you did specifically when

you were first approached about the use of the
page 36 } building and William Byrd’s needs—what did you
tell Mrs. Ferrell?

A. We told her the responsibility would be to run the Ii-
brary—that was the first responsibility.
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Q. Did you refer her to anyone?

A. We took it up with our attorney and the other mem-
bers of the board of St. Andrew’s Association.

Q. Who was your attorney?

A. Mr. Duval.

Q. Mr. John Duval?

A. Yes.

Q. And you referred the representative of William Byrd
Community House, Mrs. Ferrell, to Mr. Duval?

A. Yes. :

Q. After that, what was the next thing you heard from
William Byrd?

A. Well, the proposition was put up to us they had
worked out a proposal whereby they could operate the library
and there was a meeting of the minds it could be operated
satisfactorily in accordance with the wishes and desires of
the original founder, Miss Arents.

Q. This is a little repetitious but it will lead to the next
step. Mr. Ball, T hand you Exhibit H attached to the applica-
tion and ask you if that is the proposition made to St. An-

drew’s Association on behalf of William Byrd
page 37 } Community House for the operation of the library

and the use in connection with that of the building
by William Byrd?

A. This is a copy of what?

Q. Exhibit H with the application. Can you identify that?

A. T can’t see it. :

Mr. Ferrell: I am sure Mr. MeGuire will stipulate.

By Mr. Ferrell:

Q. You did receive a written proposal from William Byrd,
did you not?

A. Oh, yes, but I haven’t reviewed it in the last day or so
and T can’t say everything about it.

Q. Let me ask you this—was this written proposal of the
William Byrd Community House taken up with the board of
St. Andrew’s Association?

A. Oh, certainly—yes.

Q. What action was taken on that?

A. We agreed to the conditions of operating the library.

Q. Was that unanimous?

A. Oh, yes.

Q. Now, that Exhibit H doesn’t mention anything about
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the money. You mentioned a moment ago the
page 38 } building wasn’t in very good shape. Was it neces-
sary to refurbish the building?

A. St. Andrew’s put up ten thousand dollars to put the
building in condition, and since that time we have given them
money from time to time to keep the building in shape.

Q. This is in addition to the income from the endowment
fund to operate the library?

A. Ob, yes. The fund from the hundred thousand dollars
has been used to operate the library and St. Andrew’s As-
sociation has put up other funds—other money that Miss
Arents left—that money has been used to refurbish the build-
ing from time to time, and we put up ten thousand dollars
in 1947 and gave them fifteen hundred dollars in 1957 for
repairs.

Q. Let me ask you this— in January of 1947, in your
opinion, could St. Andrew’s Association operate the Grace
Arents Free Library building with the income from the en-
dowment fund?

A. Not by ourselves, no.

Mr. McGuire: The court undrstands, I believe, that I
object to all this line of testimony.
The Court: All of this line of testimony is
page 39 | objected to by the City. Let the record show that
objection to all of this line of testimony.

By Mr. Ferrell:

Q. Prior to the contact made by William Byrd, had the
board considered any other possibilities?

A. We had been studying every possibility of how it could
be run. We had consulted with Mr. Ayers of the City Library
and he was very much in sympathy with keeping the library
going and helped us in all sorts of ways.

Q. Could you see any way to operate it before William
Byrd came into the picture?

A. No.

Q. If William Byrd had not appeared on the scene, was the
library going to be closed?

A. We didn’t know what we would do.

Q. Were you considering anything about court proceedings
for the construction of the will?

A. Yes, that was contemplated, but it was held up, I be-
lieve, when William Byrd appeared in the picture.
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Q. All of that was under consideration when William Byrd
appeared and was the answer to prayer, as you put it?
A. Tt certainly was. We were terribly put to it
page 40 } to know what on earth to do.
Q. Mr. Ball, William Byrd has been operating
for you, running this llbrary, since 1947. Is that correct?

Mr. McGuire: If the court please—

By Mr. Ferrell:

Q. Let me rephrase the question. How has the library been
operated from 1947, in the Fall, I believe—wasn’t it in the
Fall that the hbrary reopened ?

A. Yes.

Q. How has it been you have been able to operate it since
that time?

A. We have been able to give the necessary money to keep
it going. Every report shows improvement in the general
handling of the library, as a library, and we have been very
happy with the way it has been run and it is just growing in
use all the time. We have kept in touch with it by monthly
reports from the library.

Q. You require, then, monthly and annual reports?

A. T can’t say it is definitely stated, but we get them with
regularity.

Q. Do the members of your board supervise—do they go

there?
page 41} A. Yes, indeed, we go there and inspect it from
time to time.

Q. Just who is operating it for you?

Mr. McGuire: May the court please, I would like for you
to ask Mr. Ferrell not to lead the witness.
Mr. Ferrell: Strike the question.

By Mr. Ferrell:

Q. How is it being operated? You say you give the money
and get these reports from time to time.

A. They employ a librarian.

Q. Who is ““they’’?

A. The William Byrd Community House.

Q. Do you know how ¢‘they”’—the William Byrd Com-
munity House—actually handles the operation of the library?
Are you familiar with that?

A. T can’t say I am familiar with the detail. They have a
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paid and fulltime librarian and she has quite a number of as-
sistants, volunteer assistants, that come in there and help
her, and she works in connection with several schools in the
neighborhood.

Q. You said something about annual reports. Does that
include accounting for the money you said you give them?

A. No, I can’t say I have seen an actual account-

page 42 } ing of the money. We know it is well-spent.

* * * * *

page 43 } CROSS EXAMINATION.

By Mr. McGuire:

'~ Q. Mr. Ball, we know what the charter of the St. Andrew’s
Association says. It is filed as Exhibit A with the application
in this case. What does St. Andrew’s Association actually
do at the present time? What is the nature of its work or
activity ? '

A. You will get me off on some of the sentimental stuff.
There are forty-five units of real estate rented—excellent
houses and they are all rented to help that nighborhood by
St. Andrew’s Association. They were dedicated and given
to St. Andrew’s by Miss Arents—she built them. We run
the St. Andrew’s playground; we run the St. Andrew’s
school in connection with St. Andrew’s church. Well, we don’t
actually run it but we furnish the money for it. I don’t
know whether you have been along Idlewood Avenue recently
and seen that beautiful playground with the gymnasium.
That is on the property which belongs to St. Andrew’s which
was left by Miss Grace Arents and bought by her to pick
up that neighborhood.

Q. Who operates the playground?
page 44} A. The Rotary Club.
Q. It is not operated by St. Andrew’s?

A. No. We give them the property to use for it.

Q. What else does St. Andrew’s do?

A. We make contributions—grants—to various charities.
You will find any number of them around Richmond that have
benefited from her generosity—The Home for the Incurables,
the Southside Nursery—dozens of them—Camp Merrywood
Harrison—
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