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In the Corporation Court for the City of South Norfolk on
the 29th day of May, 1961.-

* L] . £ ]

H. 'Stallmgs, Jr. a,nd Fred Taylor ‘who were duly '
¢ truth to speak upon the issue joined, and after .
ard plaintiff’s evidence, defendant, by counsel,

led, and to which ruling of the Cou‘rt the defendant, -
ise]l duly excepted. And after. havmg fully heard
uee, defendant, by coursel, again moved the Court to
- plaintiff’s evidence and enter summary judgment
enidant, which motion the Court granted, and entered -
Ty Judgment for the defendant, to which ruling of the -
the plaintiff by counsel duly excepted

e Court to strlke plaintiff ’s evidenee and enter sum- - ;




Ruby H. Oden v. South Norfolk Redevelopment
NOTICE OF APPEAL.

Plaintifi Ruby H. Oden appeals from the final judgment
entered on May 29, 1961 by the Corporation Court for the City
of South Norfolk, Virginia, in a law action in which Ruby H.
Oden was plamtlff and South Norfolk Redevelopment and
Housing Authority was defendant.

ASSIGNMENTS OF ERROR.

Plaintiff hereby designates as her assignments of error, the
following:

1. The Court erred in sustaining the motion of defendant,
after both parties had rested, to strike the plaintiff’s evidence
and to enter summary»;]udgment in favor of the defendant.

2. The Court erred in entering the final judgment in favor
of the defendant. ’

3. The Court erred in refusing to permit Mrs. B. M. O’Neal
to testify in the presence of the jury.

4. The Court erred in refusing to permit the witness Ed-
ward G. Payne to testify in the presence of the jury as to the
correct manner to stop a leak around the shower, as to the
actual repairs to the shower made by the defendant and as to
the proper manner in which to correct the leaky condition

around the shower.
5. The Court erred in sustaining the objection of the defend-
ant to the question asked of the witness E. G&. Payne, to-wit:
¢“T hand you this picture, which is D-4. What would be the
ordinary customary manner in which a leak of that kind
would be stopped by an ordinary plumber?.”’
page 12} 6. The Court erred in sustaining the objection of
the defendant to the question asked of E. G. Payne,
to-wit: ‘‘Now, irrespective of the fact that you have not used
permatex yourself, I want to ask you referring to a leak of this
kind of shower, what would be the way someone would handle
the situation of this kind if he was called upon to stop a
leak?’’

7. The Court erred in sustaining the objection of the de-
fendant to the question asked of E. G. Payne, to-wit: ‘‘Mr.
Payne, based upon the fact that there was a reported leak
on February the 5th, 1960, and the records indicate it being a
shower leak in the pipe up and down the conversion and
nothing was done on that until March the 11th; but on Feb-
ruary the 9th, again complaint was made that *‘Shower leaks
in kitchen,’’ and the record indicating that a maintenance man
put permatex around the shower, a new showerhead, and then
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B, M. O’Neal.

again on March the 11th the disposition shows that it is
marked -‘Completed.” And the evidence showed under the
facts in this case so far as the plaintiff is concerned that it has
continued to leak until September the 6th, 1960 when someone
came there on behalf of the Housing Authority and attempted
to repair it, and that on September the 19th, 1960, it leaked
again and came down from the ceiling down to the kitchen
floor, I ask you under those facts and circumstances in the
case whether or not that shower, if it was repaired on Sep-
tember the 6th, 1960, was repaired in the exercise of reason-
able care—.”’

RUBY H. ODEN :
By HOWARD 1. LEGUM

Of Counsel.
* * * * *
page 22 |
* * * * *
B. M. O’'NEAL,

called as a witness on behalf of the plaintiff, hav-
page 23 } ing been first duly sworn, was examined and testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Fine:

Q. You are Mr. B. M. O’Neal?

A. Yes, sir.

Q. And Mr. O’Neal, where do you live?

A. 1420 Anne Avenue, South Norfolk.

Q. What is your occupation?

A. T am first mate on the “MARY L. MCALLISTER,”’
MecAllister Brothers.

Q. And that is towing?

A. Yes, sir.

Q And in the local harbor?

A. Well, not only local, all over, anywhere, any place.

Q Now, Mr. O’Neal, are you related to this lady Mrs.
Ruby Oden?

A. She is my aunt.
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B. M. O’Neal.

Q. And did she or not live in the apartment with you and
your—with who else?

A. She lived in an apartment with me.

Q. I mean where did she live on September 19th?
page 24} A. She lived on Admiral Roads. I think it was
4 Q. 265 Apartment 2. I don’t remember what it was now.

A. Somewhere, I don’t remember.

Q. Building 112

A. Building 11. T know that.

Q. And who else was with—in there with her?

A. My mother and daddy had an apartment and my kid
brother lived right with them too.

Q. All right, that is what I am getting at. And did you
pay this September rent or not?

A. T paid the rent two or three times. Now, I think. I
mean I wouldn’t quote that I paid September, but I paid the
rent two or three times; and before this happened, I paid rent,
I know.

Q. Before this time—before what time?

A. Before she hurt her leg and the lady that took her
money at the desk, I told her that the shower leaked, and she
said that they would have it fixed. I reported it.

Q. Now, was that in the month—

Mr. Ward: Now, I object. You ask him, don’t tell him,
please. That is leading.

By Mr. Fine:
Q. When was that with regard—
A. That was the month before she had her leg
page 25 } hurt. But the month before that when the rent
come due. It was between the first and the fifth,
I paid them.

page 26 }

* * * * *

Q. And T ask you whether or not that is the first time that
you made any complaint about the shower.

A. T have reported the shower twice.

Q. Sir?
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B. M. O’Neal.

-A. T reported the shower leaking to ’em twice,

Q. And when was the first time you reported it?

A. That was the first time when I paid the rent, then two
or three days later I was back. I had gone under the house
and they hadn’t fixed it, so I went back over there and told
the lady then and she said, ‘“ Well, we have got a man working
on it.”

Mr. Ward: Again, I object to that, your Honor.
The Court: The objection will be ruled on later.

By Mr. Fine:

Q. And were you familiar with the shower and how it
operated?

A. Yes, I used to live in the same project myself. It was

converted into apartments, and we lived in one for around
' 18 months in the same project, so I know how those
page 27 } apartments are arranged and all.

* * * * *

page 28 }

* * %* * *

Q- And you saw this particular shower. Now, when did
you see it in that condition?

A. T had seen that shower in that condition for I’d—I’ll
say two months before the period of time.

Q. Two months before this accident occurred?

A. Before it happened.

Q. When you reported this to the lady and paid your rent,
did the lady tell you that she wasn’t going to fix it or did
she say she was going to fix it?

A. She said she would have a man to go right to work on
it. :

Mr. Ward: Of course, I save my obJectlon on that line of

questioning.
The Court: All right, sir.

By Mr. Fine:
Q. And T ask you if you know Mr. Wmdley
A. No, sir, personally I don’t know him.
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B. M. O’Neal.

Q. And you don’t know the colored man that he was as-
sociated with? ' '
page 29 +  A. No, sir, I don’t know either one of them. I
probably seen them, but I don’t know them.

L 4 L L] L L

page 30 }

The Court: What did he observe with his eyes.

Mr. Ward: That is all right; that is perfectly all right.

The Witness: That is all I am going to do is tell what I
seen of my own eyes. Like I say, I’m no plumber.

The Court: All right. When you take a shower in the
shower the water comes into the bottom of the shower. We
all know that.

A. (Continuing) And down there where the water runs
out it was loose. Now, what was causing it to leak in the
kitchen or run out, I don’t know. Like I say, I’m no plumber.
But when the water would come from the leak it would run
down and leak into the kitchen.

By Mr. Fine:

Q. Would it come from the ceiling?

A. It come right from the ceiling. You can see where it
come through the ceiling, because I have been previous times
when she had a pan in her kitchen.

Q. You have been there when she had a pan in
page 31 } the kitchen?

A. She had a pan catching the water coming
down. It looked like where there used to be the other shower,
it looked like they had a nipple that someone screwed up in
there.

Q. Now, you were not present on September the 19th—

A. No, sir, I was not.

Q. —when this lady was caused to fall?

A. No, sir.

Q. Now, how long did that condition persist?

A. Two more times. -

Q. How long did that—

The Court: Wait until the siren stops blowing.
Go ahead.
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Nancy M. Kincaid.

By Mr. Fine:

Q. When was the time that you saw that last dripping be-
fore September the 19th?

A. T wasn’t sure. I would say to my knowledge probably
two or three weeks before.

Q. All right, sir. And then before two or three weeks
before you saw it dripping like that, when did you see it in
that condition?

A. That’s about it. I know it was leaking but that was the

first time I had seen it, because we don’t go around
page 32 } everyday.

page 34}

NANCY M. KINCAID,
called as a witness, having been first duly sworn, was examined
and testified as follows:

DIRECT EXAMINATION.
By Mr. Fine:

page 35 }

* * * * *

Q. You live in Portsmouth. And how long have you been
connected with the South Norfolk Redevelopment ?
- A. Since January of 1954.

Q. And I believe under the attention and care and manage-
ment and operation and control of the Admiral Apartments,
is that correct?

A. That is correct.

Q. And how long have they been under the operation and
control and management of the South Norfolk Redevelop-
ment ?

A. T did not understand your question.

Q. How long have you had them under your management?

A. Since January—no, November of ’58.

Q. November, 589

A. Yes.
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Nancy M. Kincaid.

Q. And where is the rent paid?

A. At the rental office.

Q. And who is in charge of the rental office?

A. Mrs. Forbes is the assistant manager.

Q. And what is your occupation?

A. Supervisor of management.

Q. Is her job superior to yours?

A. No, sir—
page 36 } Q. You are the—
- A .—she is under me.

Q. You are her superior?

A. That’s right.

Q. And with regard to matters in connection with shower—
or complaints, would that have to be made to you or would it
have to be made to the young lady that they pay the rent to?

A. Tt is made to the young lady at the window at the rental
office where the rent is paid. '

Q. Where the rent is paid?

A. Yes.

- Q. And she usually accepts the complaints for the Admiral

Roads Apartments?

A. Yes, sir. ,

Q. And after those complaints are made, and if they are
reasonable and proper, you try to have them adjusted, don’t
you?

A. That’s right.

Q. No question about that?

A. No.

Q: So if anv objection is made by counsel that that person
is not authorized to do that, that is the proper place for it,
isn’t it? That is true, isn’t it?

A. Would you—2?.

page 37 }
. . . . .
CROSS EXAMINATION.
By Mr. Ward:
* * . . .
page 39t

* * *® » -
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Nancy M. Kincaid.

Q. And after the order has been filled or the repairs made,
what does maintenance do with that order?

A. Well, the disposition of the work. of course, is placed on
the work order and it is returned to the rental office for re-
cording in the family permanent file.

Q. Now, for the period during 1960 do you have a work
order for every time any repairs were made to the premises
occupied by Miss Oden. I think it was in the name of the
O’Neals.

A. Yes.

Q. Do you have them there?

A. Yes.

Q. Will you take the first one in order starting with the
beginning of 1960, and tell us what that was.

A. On the 9th of February, 1960, there was complaint on a

- shower leaking.

Mr, Fine: May I see it, please?
(Document shown to opposing counsel for examination.)

Mr. Ward: I will be delighted for you to look at them.
Mr. Fine: Thank you, sir.

page 40 } By Mr. Ward:
Q. All right, beginning with the 9th of February,

what work was done—what’s that, 2652

A. 265 Bataan. The report was made that the shower
leaked in the kitchen and the commode runs. Then the work
was done on the same day as was the—repaired on the same
day. You want me to read that, the disposition?

Q. What did they do on February 9th, 196127

A. ‘‘Put permatex around shower. Installed new shower-
head, guide holder and rod and tank ball in commode.’’

Q. That is on February 9th?

A. Yes.

Mr. Ward: Your Honor, I offer this as Defendant’s
Exhibit 1.

The Court: It will be received and marked D-1. Gentle-
men, there is no question that 265 is the apartment?

Mr. Fine: It is, that is correct.

Mr. Ward: That is correct.

The Court: It has not been directly put in evidence, as I
recall, but I don’t want any confusion.
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Nancy M. Kincaid.

Mr. Fine: We can save time. If you want I have no ob-
jection to you introducing them.

* * * * *

page 42 }

By Mr. Ward:

Q. First now, what was the situation?

A. The order was placed on the fifth and the repairmen
went over and couldn’t get in.

Q. And then on the 9th is when the work was—

A. It was done on the 9th. They went back on the 9th.

They had to change the lock on the door.
- Q. Isee. And we have the fifth and the ninth there. Now,
what is the next time that a complaint was made of the work
that was done to that apartment?

A. On February the 16th of 1960, request was to check
the commode. The disposition stated ‘‘Repaired commode.’’

Mr. Ward: Do you wish to see this again?
Mr. Fine: I have seen that, thank you, sir.
page 43} Mr. Ward: We offer this, your Honor.
The Court: It will be received and marked
D-3.

(Received and marked in evidence by the Court as Defend-
ant’s Exhibit D-3.)

By Mr. Ward:

Q. And the next complaint? ‘

A. June 16th, 1960: ‘‘Commode runs.’”’ Dispostion ¢ Fixed
commode. One tank trip level was used.”

Mr. Ward: And we offer this as an exhibit.
The Court: It will be received and marked D-4.

(Received and marked in evidence by the Court as Defend-
ant’s Exhibit D-4.)

By Mr. Ward:
Q. And the next complaint? .
A. On July the 5th, the complaint: ‘‘The commode is

:
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sluggish,’’ and authorization was given to use the pass key
to enter. The dispostion: ‘‘Ran snake down vent pipe. Com-
mode is flushing. Took up commode, got beer can
page 44 } lidlout of it. Used one flush valve and repaired the
valve.”
Q. That was on July 5th.
A. Yes.

b The Court: It will be received and marked in evidence as
-5.

(Received and marked in evidence by the Court as Defend-
ant’s Exhibit D-5.)

By Mr. Ward:

Q. And when was the next time there was a complaint
and any work done?

A. November the 4th, 1960. The complaint: ‘‘Commode
runs all the time; shower leaks; no light in the bedroom.”’
“‘Fixed commode, put light in the bedroom, fixed shower.”’

Q. That was November 4th. Was there any—

The Court: It will be received and marked Exhibit 6.

(Received and marked in evidence by the Court as De-
fendant’s Exhibit D-6.)

Mr. Ward: Excuse me, your Honor.

*® * * * x

page 48 } By Mr. Ward:

Q. I am asking you, Mrs. Kincaid, personally
working in the office, did you receive any notice of any acci-
dent on the premises 265, Building 11, until the letter was
received from Mr. Fine’s office in January of 1961¢

A. No.

The Court: Just a moment.

Mr. Fine: That is all right, if your Honor please, we
withdraw that.

The Court: All right, what is your answer?

The Witness: No. '
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Nancy M. Kincaid.

By Mr. Ward:

Q. Did you?

A. T did not. :

Q. Do you have the letter that came from Mr. Fine’s office
which, you say, is the first notice?

A. That letter is in that insurance folder right there. (In-
dicating)

Q. Would you try to find it?

(Handed to the witness.)

A. This is the first letter (producing document).
Q. Do you know—do you have the envelope there?
A. Yes.
page 49 } Q. Do you recall when you received this?
A. The letter was received in the office of the
Housing Authority on January 3rd.

Q. This envelope, the postmark is December 31.

I wish to offer this letter. The letter is undated on the
stationery of Fine, Fine, Legum, Weinberg and Schwan.
It is purportedly signed by Jerrold G. Weinberg. It is ad-
dressed to Admiral Roads Apartments, 10 Admiral Road,
South Norfolk, Virginia, re: Ruby Hyacinth Oden v. Ad-
maral Roads Apartments, together with the envelope bearing
the name of the same law firm and postmarked December 31,

1960.
The Court: Tt will be received and marked D-7.

(Received and marked in evidence by the Court as De-
fendant’s Exhibit D-7.)

Mr. Ward: That is all the questions I have. Do you wish
to inquire?

RE-DIRECT EXAMINATION.
By Mr. Fine:

* L 4 * * L

page 52} The Court: Yes, all right.
It will be admitted as Plaintiff’s Exhibit P-3.
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Nancy M. Kincaid.

(Received and marked in evidence by the Court as Plain-
tiff’s Exhibit P-3.)

By Mr. Fine:
Q. As I understand it, the housmg manager—is that you?
A. Yes, sir.
Q. And when you say that notify the housing manager,
your assistant is the lady that has it that collects the rent?
A. That’s right.
Q. And she is the one proper person to notify about the
repairs?
A. That’s right. :
Q. And there is no questlon about the fact that under this
lease you were going to make any repairs that were neces-
g sary?
& A. That’s right.

Mr. Fine: I would like to bring that to your Honor’s at-
tention. .

( Exhibit shown to the Court.)

- » » + _  a

page 57 }

Q. And how many repair orders would you say that vou
would have to handle during the period of thirty days?

A. (Pause) I would say between—

Q. Approximately?

A. —thirty to fifty. They vary.

Q. Yes, ma’m. And they vary from some serious items to
some not serious?

A. Yes.

Q. And do you have a man by the name of Windley in your
employ?
- A. Yes.
Q. And how long has he been in your employ?
© A. Mr. Windley has been there three years, I believe. I
couldn’t say definitely.

:Q All right. And was he in your employ in the year
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Mrs. B. M. O’Neal.

Q. And did he or not attempt to fix this shower pursuant
to those work orders in February?
A. Yes. ,
Q. He was the gentleman in charge?
A. Yes, sir.
page 58 ¢ Q. And did he or not have with him as his helper
a colored man?
. Yes.
And what is Mr. Windley’s occupation?
. General maintenance.
He is not a first class plumber, is he?
. I am not in position to answer that.
Ma’m?
. I don’t know. I couldn’t say, sir.
Did you hire him? o
No, I did not. : '
Q. And you don’t know what his qualifications are with
regard plumbing work?
A. Other than general maintenance.
Q. I understand, I’'m not critical; I’m just trying to get the
information. And this colored man was—what is his name?
A. Baxter.
Q. Baxter. And is Baxter a plumber?
A. He is in general maintenance.
Q. But he is not a plumber?
A. T couldn’t say.
Q. He hasn’t passed the plumbing laws—?

POPOPOPOR

Mr. Ward: Now, the lady said she didn’t know, why argue
with her?

page 66 }

MRS. B. M. O’NEAL, A
called as a witness on behalf of the plamtlff having been first,
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

page 67 } By Mr. Fine:
Q. Mrs. O’Neal, did you or not tell me for the
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Mrs. B. M. O’Neal.

first time while you were in this courtroom that you and your
husband had gone to the office following the injury?

A. The next day.

Q. I beg your pardon?

A. The next day after the mght that she was hurt. When
they opened the next day. .

Q. What do you know about it; tell the Court.

A. Well, T had myself a couple of times reported it—I don’t
know the dates—that it was leaking. I don’t know anything
about that. But the next day my husband and I went over to
the rental office and I sat in the car and my husband went in
and reported it to—

The Court: Wait just a minute. You sat in the car?

The Witness: Yes, I did.

The Court: And your husband went in?

The Witness: Yes, sir.

The Court: You don’t know what happened when he went
in?

The Witness: No, I don’t.

page 69 }

Q. Did you give—this is as to the injury—I will ask you
did you personally give notice to the rental office about the
shower leaking?

A. Yes, I did. I gave it to Mrs. Baines, and Mrs. Forbes
was standing beside her, and she wrote it on a scrap of
paper.

Q. When was that?

A. That was about—I don’t know—about a month and a
half before the accident.

You gave it to her personally?

. Yes, I did.

And what was the lady’s name that you gave it to?
. Mrs. Baines.

Mrs. Baines?

Yes.

Spell that for me.

. I’'m not sure—‘B-A-I-N-E-S,”” T think.

And she is the one the rent is paid to?

OPOPOPOFO
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Doris O’Neal.

A. That was the one that was there when I went there and
Mrs. Forbes, and I told the lady what I was there for.

page 70 }  Mr. Fine: Now, if your Honor please, it is true,

sir, that she was present in the courtroom but, if
your Honor please, it is a discretionary matter with the Court,
and I assure you there was no idea on my part to try to, sir,
circumvent the ruling. As a matter of fact I have not inter-
viewed her. I mean I have not talked with her. We did in-
vestigate this matter and got any number of statements in my
file, sir, but I don’t have this lady’s.

The Court: Mr. Fine, you are in a position to protect any
interest of the plaintiff so far as a non-suit is concerned. The
Court, however, would not be in position to protect the de-
fendant if this testimony came in under the circumstances
and in view of the ruling of the Court on the exclusion of
witnesses.

Mr. Fine: I respectfully except, if your Honor please. I
think maybe it maybe cumulative, so I don’t think I would
like to take a non-suit at this point, sir.

If your Honor please—

The Court: I understand, all right.

page 71}

MRS. DORIS O’NEAL,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Fine:

* * * ® *

page 72 } Q. And Mrs. O’Neal, are—you lived at Admiral
Roads Apartments?
A. Yes, I did.
Q. And you live at what apartment now?
A. T can’t think of the number now.
Q. Is it 265—2661
A. 265, T believe.
Q. Anyhow, it is at No. 11 Bataan Drive, is that correct?
A. That’s right.
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Dorié O’N éal.

Q. And you are‘the smter of Miss Ruby‘l »

A. That’s rlght. '

Q. And last September 1960, Was YOur s1ster there in the
apartment with- ymw S

A. She was. I was down home at {:he time.

Q. Where were- yo’u What @o you mean <‘down home?”’

4

A. Hatteras. :
Q. I will get over here S0 jyuauscb,m tﬁk 1;0 me. At Hatteras?
A. That’s right. | &

- Now, want to refer you to; ithe shower What was the
condition of the shower prior to’ September the 19th, 1960?
A. Well, it leaked. It leaked down in the kitchen floor.

* * * * *

page 75 }

Q. I ask you whether or not to your knowledge anyone had
been around to repair the shower.

A. Yes, they had.

Q. And when?

A. Well, T don’t know just when, or I don’t remember the
dates, because I didn’t pay any mind to it; but I do know
they went to do it, to repair it.

Q. Well, now, can you give us the month?

A. Well, T just don’t remember because I did not think
there would be anything about it.

Q. Do you remember the season of the year?

A. Yes, the summer,

Q. It was in the summer. Was it last year?

A. Yes.

Q. And who came there to fix it?

A. Well, there was a colored man and another man. I
don’t—

Q. And were those two people connected with the South
Norfolk Revelopment and Housing Authority?

i« A, Well, T imagine so, I don’t—

Yol Q Have they been there before for the South Norfolk—
A I had seen them around the project working.

Q. Ma’m.?

-‘.f:f})age 76 4 A. I had seen them around the project working.
Q. And how many times have they come to your
“house to repair—
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George ‘R. O’Neal

- A. Well, T was there a couple or, three tlmes when they
come to repair it and. wert upsta.lrs ol

Q. And T ask you'when they edme’ tg nepau' the showers
was it repaired ; did it stop: leakmg oridid-tiot $top leaking?

A. Tt never stopped leaklngstha(cri Fnow ‘anything about.

Q. Well, now, when dld’" 'you 'go to Ha“eteras—you said
uhome ’

A. Well, T went dqwh tﬁere t‘hfa Jast of August

Q. The last of August? .

A. Yes.

Q. And when you went there the last of August had the
shower been leaking at that time, or not?

A. Yes, it had been leaking at that time.

Q. And when it leaked how did the water come down;
where did the water come from and what did it do?

A. Well, it come from overhead and run down on the kitchen
floor. We had to take a pot or pans underneath to catch it.

Mr. Fine: Answer this gentleman.
The Witness: All right.

page 82 } GEORGE R. O’'NEAL,
called as a witness on behalf of the plaintiff, having
been first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Fine:

Q. I don’t mean about using it. Did you see the condition
with regard whether or not it leaked, whether—

Mr. Ward: Now, that is a leading question, and

page 84 } this gentleman said he never paid any attention to

it. Now he wants to know if he observed it, did it

leak and so forth. I object to that. The witness has said-

that he does not know; he did not pay any attention to th

shower notw1thstand1ng Mr. Fine’s statement. -

Mr. Fine: I am not asking him about the shower, I am

asking if he saw it after—the effect—after the shower had
been used.
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Geor‘gérR O’Neal.

A. Yes, I was there the n10’ht it had leaked and the water
had all run down.

By Mr. Fine:

You had been there. When was that?

. That was the night that she was hurt.

Were you there then?

. Yes, I was there.

And saw the water there?

. Yes, sir, I saw her fall.

‘When you saw her fall?

. Yes, sir, '

And were did the water come from?

. It come—it had to come from the’ shower. It was the
only running water in the building at the time, in that apart-
ment.

page 85 }

POPOPO PO PO

&

: L
* * * L IR

CROSS EXAMINATION.
By Mr. Ward:

* * * * ®

page 87} Q. Would you tell us about how much it did
cover? You can estimate it. I’m not holding you to

the exact quantity.

A. I wouldn’t know what to say; but I would say maybe a
foot or two foot. ]

Q. Was it as much as that top of the table there in front
of the jury?

A. No, sir, I don’t believe it was that much.

Q. Well, can you use that table top and show us how much?

A. Like I say, I wouldn’t know because I never paid atten-
tion to it. After she fell I went around to the other people
visiting to help get her up and we got her up on the couch. T
never paid much attention to it, but I knew there was water
there.

Q. And at that time didn’t you see any water dripping?

A. No, sir, because I didn’t look right then. After she was
‘Thurt we o”o‘c her up and got her over to the couch.
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Mrs. George O’Neal.

Q. And it is just your guess that the water came from the
shower?

A. Well, yes, sir. It had done the same thing before.

Q Well, this time, I mean you did not see it so you are

just guessing that it came from the shower?
page 88}  A. Yes, sir, T imagine.
Q. Then you are doing that because at sometime

before the water had dripped through?

A. Well, it had leaked before. It leaked two or three times
before.

Q. And so you are ouessmg now that is what happéned this
time ?

A. The baseboard was all wet overhead.

Q. And you don’t know whether that came from the com-
mode or from the shower, do you?

A. No, sir, I don’t.

Mr. Ward: Thank you, Mr. O’Neal.
Mr. Fine: Mrs: O’Neal.

MRS. GEORGE O’NEAL,
called as a witness on behalf of the plalntlff having been
first duly sworn, was examined and testlﬁed as follows:

page 89 } DIRECT EXAMINATION.

By Mr. Fine:

Q. You are Mrs. George R. O’Neal?

A. Yes, sir.

Q. And as a matter of fact your husband has just preceded
you?

A. Yes, sir.

Q. And you live at 1408 Anne Avenue?

A. Yes, sir.

Q. And were you with your husband last September the
19th when Miss Ruby fell?

A. Yes, I was.

Q. And did you observe any water in the kitchen?

A. Not until she fell.

Q. And then tell us—describe just what you saw there.

A. Well, we had just came in and she was getting ready to
go to the refrigerator to get the ice, and she walked around the
corner of the table near the refrigerator, and she slipped right
there by the table and fell, and she couldn’t hardly get up.
‘We had to help her up.




Q.
page 90 } she fell?
A. After she fell you euld see a dr1p from up
overhead right over by the'table. “«*
Q. Yes. And would :you“tell;’ pleé%e whether or not you
have ever been upstairs there: ‘where, that water came from?
A. Yes, I have been up" in; her bathroom.
Q. And have you looked at> i:he *shoWer up there?
A. Well, I noticed— * - -

ﬂ* $r "‘ b

Mr. Ward: Excuse me, Mrs. ;,O’N e%.l #¥1 think that we
ought to pinpoint this sometime that would be near the time
that we are interested in. He asked hegg if she has ever been
upstairs in the shower.

Mr. Fine: I asked her if she had lool&d at the shower.

Mr. Ward: Well, it may have beeapﬁ;@ree Christmases ago,
I can’t tell. ¥ kg

The Court: Well, the only dlﬂiculﬁ'"?a r. Ward, is if he
nails it down too tlo'ht the first time if Wolild be leading, you
see?

Mr. Ward: All right, sir, I agree.

The Court: He has to creep in on it.

Mr. Ward: I agree, sir.

By Mr. Fine:
page 91 } Q. You say you looked at the shower?
A. Yes, I did.

Q. And would you tell his Honor and the gentlemen of the
jury the times that you looked at the shower. What days
were they approximately?

A. Well, now, that I don’t know, because it was just when
I would visit them, I mean. And that is all that I can say—I
just went there on a visit. I couldn’t say exactly when it
was.

Q. Well, now, let’s see if T can’t ask you this. Had you see
the shower anytime that you went, say thirty days before
September 19th, 1960, between that time and the time that
Miss Ruby got hurt?

A. Yes, I have.

Q All right, how many times have you seen 1t‘3
“A. Well, T averaged about once a week going visiting
:-vanvw
Q. All right. What was the condition of the shower when
"you saw it once a week for a period of thirty days before
" September 19th, 19607
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. od. ‘All around the.edges
it looked like it was Ioos Sl ,,:gu‘éss it was putty, it looked
like around the edges it igo keﬁ all broken and loose.
Q. Now, y%ien you -sayé all the edges were loose
page 92 } where ds ,yo’u mpan.—'—of what?
A. Aroun the edges f it inside the shower.
Q. And when yon say that the edges were loose around the
edges of the shower 'yt memon the inside of it?
A. On the 1n31de*‘ 1‘t;§ yei,* sir. *

. (Photograph shan to dpposmg counsel for examination.)

By Mr. Fine: -ﬁ%
'Q. And I ask youtwhen you say about the edges on the
inside of the shower?are you referrlng to that picture?

A. Well, it didn’t jook A

(Shown to the “yvltn&@ss for examination.)
P
A. Yes, all aro@% up in here. (Indicating)

Mr. Fine: I would like to introduce that, may it please
the Court.

Mr. Ward: I have no objection, your Honor.
- The Court: It will be received and marked as Plaintiff’s
Exhibit P-4 and admitted as such.

(Received and marked in evidence by the Court as Plain-
tiff’s Exhibit P-4.)

(Photographs shown to opposing counsel for examination.)

page 93 } By Mr. Fine:

Q. Now, I ask you if this is not the faucet of the
shower and ask you if this is not the ceiling below it, and ask
you if that is not the floor, and if that isn’t an enlargement
of the icebox.

(Showing photographs to the witness for examination.)

A. Yes, sir.

Mr. Fine: I introduce these, if your Honor please.
The Court: All right, P-5, 67 and 8. There is some writin
on the back of these.
Mr. Ward: I didn’t notice those.




24 Supreme Coui't of Appeals of Virginia
Mrs. George O’Neal.

Mr. Fine: If your Honor please, they were put there for a
reason. ‘

The Court: T understand that, but if counsel has not seen
them, I think everybody should know. We don’t want to
hear about it later.

Mr. Fine: All right.

(Shown to opposing counsel for examination.)

Mr. Ward: I have no objection’to that.
The Court: I will mark them.

* * * * . *

page 96 }

By Mr. Fine:

Q. Now, how long would you say that was loose like that to
your knowledge, over what period of time, a day, two days,
a week or months?

A. No, I guess it was two or three months that I know of
that it was loose like that.

Q. State whether or not to your knowledge it had ever been
reported for repair and—

Mr. Ward: Now, just a minute. Did she report it or did
somebody else report it? Otherwise I must object to it.

By the Court:

Q. Were you ever present at a time when report was made
to the Housing Authority?

A. No, T wasn’t present.

The Court: All right.

By Mr. Fine:
Q. Were you ever present when anyone came there to re-

pair it?
page 97+  A. No, I wasn’t.

* * * * *

page 98 }
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Mrs. Georg:e;O’N eal.
CROSS EXAMINATION.

By Mr. Ward:

Q. Mrs. O’Neal, I understood you to say in answer to Mr.
Fine’s question that on the night that Miss Oden fell when you
and your husband were there that you saw the water dripping
from the ceiling to. the floor? -

A. That was after we noticed it, after she had fallen. We
didn’t see it until shethad fallen.

Q. But you did sée-it was'dripping at that time?

A. Just a little dr1p after she fel. We noticed it was
dripping.

Q. And dripping d:own onto the floor?

A. But we hadn’t noticed it until she fell.

Q. But when she did fall then you saw that the water was
dripping from the celhng down onto the floor?

A. That’s right.

Q. Where she fell? ;

A. Y&gi'sir,
page 99} Q. And you are certain that you saw it dripping
at that time?

A. Yes, sir.

Q. It wasn’t just wet?

A. No, sir, it was dripping.

Q. Dripping?

A. Yes, sir.

Q. Right on down to the floor? How much water was on the
floor, Mrs. O’Neal?

" A. Well, now—

Q. Would you show me in just some space using anything
that you want here to describe how big the puddle of water
was?

A. Well, now, that I can’t say to be exact because she
slipped in it and it scattered it before we even know it was
there. She had slipped and it scattered.

Q. After you scattered it was there right much water?

A. Well, there wasn’t too much, but there was just enough
left, you know it wet the floor all around where she slid.

Q Let’s see—you are not related except by marriage?

A. No, sir.

Q. You are related by marriage?
page 100 }  A. Yes, sir.

* * * * »
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W. B. HAIRR,
called as a witness on behalf of the plmntlff having been first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

page 101 } By Mr. Fine:
Q. You are Mr. W. B. Hairr?

A. Yes, sir.

Q. And Mr. Hairr, you live at the Admiral Roads Apart-
ments?

A. Yes, sir.

Q. And on September the 19th, 1960, were you visiting
MIX %uby Oden with your wife, Mrs. Hairr?

es.

The Court: Now, Mr. Hairr, see those gentlemen over
there? They need to hear what you’re saying. Could you
-speak up so they can hear?

Mr. Fine: I will get over here too.

By Mr. Fine:

Q. You say you were present?

A. Yes, I was present.

Q. And who was with you?

A. My wife.

Q. And who else was there?

A. Well, some of her people was there.

. Q. And anything unusual happen on September the 19th?
A. The only thing I seed she was fixing supper
page 102 } on the table. She started around to the icebox and
‘ she didn’t see that water and she fell, and T went

there and helped pick her up.

Q. Did you observe the ceiling?

A. Yes, I looked at the ceiling up there and seed where it
was coming from.

Q. What was coming from what now. I mean I know all
about it but I want to ask you to tell his Honor and the
gentlemen of the jury about it.

A. ‘Well, the water was coming from the celhng there.
It looked like it was coming over the bathroom or shower or
‘whatever you call it.

Q. All right.

A. Of course, I didn’t go up to the shower and looked

Q Yes.
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. W. B. Hairr.

A. But from where the water was coming from it was under
the shower.

Q. All right, sir.

A, Tt—

Mr. Fine: Answer this gentleman.
CROSS EXAMINATION.

page 103 } By Mr. Ward:

Q. Mr. Hairr, when you helped pick up Mrs.
Oden after she had slipped in the kitchen floor, was the water
then coming from the ceiling?

A. Yes, sir.

Q. It was dripping down into the floor?

A. Yes, sir.

Q. It wasn’t just Wet up there?

A. Well, there was a little place about like—(demonstrat-
ing)—wet there. - There weren’t no big place.

Q. But the water was coming down?

A. Tt was dripping like.

Q. And what part of the kitchen did it drip?

A. I would say between the icebox and—she had a little ole
closet there between the kitchen and the dining room table,
and it shaded the water just a little bit. You couldn’t see the
water without you looking for it.

Q. How do you know you couldn’t see that water, Mr.
Hairr? That wasn’t suggested to you by Mr. Fine, was it,
that the water couldn’t be seen?

A. No, sir, it weren’t suggested by him.

Q. Anybody else suggest to you that the water may have
been in the shadow?

A. No.

page 104 }

- * * * *

Q. That is a blown up picture of the kltchen and you say-_;
you were there, ‘
page 105! A. The water was right along here. (Ind1-'~.
cating) e

Q. Was it on the linoleum? ?
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Mrs. W. B, Haarr.

A. Yes, sir.

Q. Why don’t you just punch a hole right where you say it
was. You can get over here to this desk if you want, if it
would be easier for you. You just decide for yourself and you

put a hole right where it was.
A. There is the icebox.

Mr. Fine: Just put your pencil just as Mr. Ward asked
you to do it, Mr. Hairr.

(Witness complied.)

By Mr. Ward:

Q. That that is the corner of the table right by the refri-
gerator?

A. Yes, she was going from the table to the refrigerator to
get the ice.

Q. Well, let me ask you, and we will show thé jury in just
a minute, if the water was over there; isn’t that the nozzle
from the shower up here? (Indicating)

A. No, sir.

* * ® * *

page 108 } MRS. W. B. HAIRR,

called as a witness on behalf of the plaintiff,
having ‘been first duly sworn, was examined and testified
as follows: '

DIRECT EXAMINATION.

By Mr. Fine:

Q. You are Mrs. W. B. Hairr?

A. T beg your pardon?

Q. You are Mrs. W. B. Hairr?

A. Yes, I am.

Q. And I believe your husband just preceded you on the
stand?

A. Yes.

Q. Is that correct?

A. That is correct.

Q. And were you or not visiting Mrs. Ruby Oden on
September the 19th, 1960? :

A. Yes, I was.
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Mrs. W. B, Hawrr.

Q. And will you tell us what happened to Mrs. Ruby
Oden on that evening?
A. Well, the shower was leaking down on the kitchen floor.

Mr. Ward: Now, just a minute, ma’m. I think

page 109 } that is a conclusion. I think that she should be

‘ qualified. She says the shower was leaking. Now,
I want to know before we go too far whether that is an as-
sumption on her part that it was coming from the ceiling or
whether she saw it and went up and looked at the shower.

Mr. Fine: May it please the Court, that is matter for cross
examination, I respectfully submit.

The Court: Let the witness testify as she saw it, then you
may clarify it.

All right, proceed.

By Mr. Fine:
Q. Go right ahead.

The Court: Tell what happened.

A. Well, the water was leaking down on the floor and she
walked across it and fell and broke her knee.

By Mr. Fine:

Q. Have you ever seen that shower before that time?

A. Yes.

Q. Have you been up there?
page 110 } A. Yes, sir.
: Q. What was the condition of the shower before

that that—

A. I didn’t notice what the condition of the shower was.

Q. You did not?

A. No.

Mr. Fine: Answer this gentleman.
CROSS EXAMINATION.

By Mr. Ward:

Q. Mrs. Hairr, were the lights on in the kitchen at the
time Mrs. Oden fell?

A. Yes, there was a light on but that was a little bit dark
up there where the water was on the floor.

Q. Would you call it a ‘‘shadow?”’
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Mrs. W. B, Hairr.

A. (Pause) Yes, I think I would.
Q. How much was on the floor, Mrs. Hairr?
A. Well, T couldn’t tell exactly. There was quite a bit of
water on the floor because it leaked right much.
Q. More than this table that we are looking at here? (In-
dicating) :
page 111} A, (Pause) Well, I don’t know exactly, but I
believe it was bigger over the place, of water, than
that table.

Mr. Ward: Mr. Clerk, how big is this table?

The Clerk: About 214 feet by three.

Juror Number 2: 214 by 2.

Mr. Fine: I think it is about 214 by 2. I would be willing
to take that.

By Mr. Ward:
Q. And you think that the water in which—

Mr. Ward: May the Clerk measure that for me, your
Honor? ‘

The Court: Yes.

The Clerk: 24 by 36.

Mr. Fine: Two by three.

By Mr. Ward: )
Q. And you think that the water, the pool of water in which
Mrs. Oden stepped in and slipped was somewhat larger than

that?
A. Yes, I think so.
*® * ®» * %*
page 113 }

Q. Was it noticeably dripping; could you hear
page 114 } it when it hit the floor?
A. Oh, yes.
Q. So if you were there, if you were in the kitchen before
- this happened—
- A, Well—
Q. —or at the time that it happened—
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B. D. O’Neal.

A. T think I was in the kitchen maybe a couple of times
before it started leaking.
Q. Were you well conscious of the fact that the water was

_dripping?

A. No, I didn’t know it was dripping until I heard her
fsicream, and I went in there and then I saw the water on the
oor.
Q. And you could hear it dripping on the floor?
A. Yes.
Q. If you had been in the kitchen then you would have been
able to hear it, wouldn’t you?
A. Yes, if T had been in the kitchen. Well, I think it had
%ust started dripping when she went in there and fell on the
oor.
Q. But that much water had accumulated, hadn’t it?
A. Yes.

Mr. Ward: Thank you.

A. (Continuing) Well, I was in the living room when it
first started dripping. :

page 115}

* * * * %®

B. D. O°NEAL,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Fine:
Q. You are Mr. B. D. O’Neal?
page 116 }  A. Yes, sir.
Q. And Mr. O’Neal, Mrs. Ruby is your aunt?
A. Yes, sir.
Q. Right?
A. Yes, sir.
Q. And you were there on September the 19th taking a
shower ?
A. Yes, sir.
Q. What time did you come in to take the shower? ]
A. Well, I really couldn’t say. It was late in the evening."
Q. And T ask you what the condition of the shower was
and how did you use the shower and so forth.
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B. D. O’Neal.

A. Yes, sir.

Q. Tell us about it.

A. Well, the shower—I didn’t take too much attention to
it. I know it had leaked. But I went upstairs that night to
take a bath, and after I had finished taking my shower “and T
}c]om<le on down, my aunt had fell and she said she had broken

er leg.

Q. Now, when you used that shower did you use it in the
ordinary way or any extraordinary way or not?

A. T used it as I always used it.

Mr. Ward: Your Honor, I don’t know how to object to
that because I don’t know how you ordinarily use
page 117 } a shower or I don’t know what he is asking for.
I don’t think this witness can answer the ques-
tion responsively.
Mr. Fine: He has.
Mr. Ward: How do you ordinarily use a shower?
The Court: Well, I think if you want to clarify that you
-can.
Mr. Fine: On cross-examination.
The Court: All right.
Mr. Ward: Very well.
The Court: What was your answer to that, whether it
was used in the ordinary way?
The Witness: Well, usually I just went in as any person
ordinarily takes a shower.
Mr. Fine: All right.

By Mr. Fine:

Q. Did you overflow the shower or do anythlnv that would
put water all over the floor, or did you use it in the ordinary
way?

A. No, I used it in the ordinary way.

Q. All right. And I ask you, besides using the shower as
you have indicated did you use the commode and have the

commode overflow and damage anything, or not;
page 118 } or was the commode working?

Mr. Ward: That is a leading question, your Honor.

Mr. Fine: Well, I am asking him—I think I am asking
if he used the commode.

Mr. Ward: You tried to tell him. I object to it.

A. No, sir, T don’t think T used it.
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Mildred Irene Buwnn.

By Mr. Fine:

Q. Was anything wrong with the commode that day to
your knowledge?

A. Well, T couldn’t remember about that day; but it had
stopped up before. I don’t know whether it was that day or
not.

Q. Did you use it that day, that evening and anything over-
flow from the commode itself?

A. No, sir.

Q. Now, when you came downstairs did you 1mmed1ately
come down after you took the shower?

A. After I got dressed, yes, sir.

Q. All right. Now, I want you to describe the condition of
the ceiling and the floor when you came downstairs.

A. Well, my aunt said they—they said my aunt

page 119 } had shpped on the water, and I didn’t notice it

because I had other engagements that evening and

I just stopped a little while. She said she had hurt her leg,
and these other people were there and then I left.

* * * * *

page 120 }
* * * * *
MILDRED IRENE BUNN,

called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Fine:

page 121 }

* * * * *

Q. And are you living there with your own immediate
family?

A. Yes, sir.

Q. You live there with your husband?

A. Yes.
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Mildred Irene Bunm.,

Q. And your children?

A. Yes, sir.

Q. And where did you live on September the 19th, 1960¢

A. Building 11, Apartment 267 Bataan Drive.

Q. And with reference the apartment that Mrs. Oden, Miss
Ruby occupied, how close were you at her apartment?

A. Across the hall.

Q. Right across the hall. And I ask you if you remember
any men of the South Norfolk Redevelopment and Housing
Authority going into the apartment of Miss Ruby before
September the 19th, 1960 who were repairing—

A. Yes, sir.

Q. You did?

A. Yes, sir.

Q. I ask you if you will tell when approximately with refer-
ence September the 19th they did come there.

A. T couldn’t say approximately when it was because I
don’t remember.

L [ J * - -

page 123 }

Mr. Fine: I would like to ask that the City Sergeant ask
Mr. Baxter and the other—Mr. Windley, to step in here.

Mr. Ward: I don’t think that is necessary, your Honor.
Whenever repairs were made at that place, whether it be a
commode or whatever it was, it was done by Baxter and
Windley.

Mr. Fine: Well, we would like to ask it as part of our

case.
The Court: All right, bring them in.

(The witnesses were displayed before the witness.)

By Mr. Fine:

Q. I will show you these two gentlemen here and ask you
if you can identify these gentlemen.

A. Yes, sir, but not by name.

Q. Where did you see them go?

A. In Mrs. Oden’s apartment.

Q. And how many times?

A. Twice to my knowledge, that I can recall.
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Mildred Irene Bumn.

Q. And during what period of time was that. You said the

- summer. Could you give us any idea about the months?

A. No, sir.
page 124 } Q. You could not?
A. T would be afraid to say.
Q. Be afraid to say.

(Whereupon the two witnesses were excluded from the
courtroom.) '

Q. Did you notice the shower, the basin of the shower

on September 19th or before that time?
A. Yes, sir.
Q. You did? B
A. Yes. ; .
Q. Well, now, when you were asked the question September i

19th or before that time, did you see it on the night that Miss i

Ruby fell? Hy
A. Yes, sir.
Q. Tell us about it, please; describe it. Y
A. Well, I don’t know exactly what you would call it. Any-

way, the stuff that comes down from the shower, the water

was leaking from there on the floor, and there was water

on the floor in front of the icebox.
Q. And do you know whether that condition about that

shower existed before that day?
A. Yes, sir, because she used my phone twice that I know

of to call the report in.

page 127 }

* »* * * *

CROSS EXAMINATION.

By Mr. Ward:
page 128 } Q. Mrs. Bunn, on the night that Miss Oden
slipped did you go into the shower, or did you go
downstairs in the kitchen and look up at the ceiling? Which
did you do?
A. I went in the kitchen.
Q. You didn’t go in the shower?
A. No, sir.
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Q. You don’t know whether it—it is your guess that the
water came from the shower?
A. Yes, sir.
Q. Was there much water on the floor?
A. Well, not an awful lot, but there was rather a large
puddle.
Q. Would you say it was as much as this table top here?
(Indicating)
AHI’d be afraid to say for sure, because I don’t exactly
reca
Q. Does that look about right, this table?
A. About.
Q. And where was it located, in front of the refrigerator?
A. Tt was located in front of the refrigerator and run into
the corner of the kitchen table.
Q. It wasn’t any problem for you to see it?
; A. Well, T couldn’t see it unless you were actually looking
or it.

page 129 }

* * * * ]

REDIRECT EXAMINATION.
By Mr. Fine:

* * L * *

page 131} Mr. Fine: I object to you interrupting my
examination.

Mr. Ward: I am going to have to the way you conduct
your examination. Your Honor, this lady has previously testi- .
fied that on other occasions and also on the night of this oc-
currence that she was catching the water. Now he is attempt-
ing to make her deviate from that. That is what I object
to. She has already to it.

Mr. Fine: I am asking her if she remembers it to be
reasonably certain that it occurred on that evening, if your
Honor please. That is what I am trying to ascertain. That
is all T want to ask.

The Court: All right, you may answer.
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A. That has been quite a while ago. To tell the truth I
don’t exactly remember seeing that that night because things
were rather upset, but—

Mr. Fine: Thank you very much. That is all.
Mr. Ward: I think you have accomplished your purpose.

* * * * *

page 133 }

* * * * *

EDWARD G. PAYNE,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as
page 134 } follows:

DIRECT EXAMINATION.

By Mr. Fine:

Q. Mr. Payne, would you tell Judge Bray and the gentlemen
of the jury your full name and your age, your residence and
your occupation?

A. Edward G. Payne.

Q. And will you speak up to me so the gentlemen of the
jury will hear you?

A. Edward G. Payne, sixty years of ago; plumber.

Q. And Mr. Payne, how long have you been a plumber?

A. A little better than forty years.

Q. And where is your place of business?

A. 215 West 30th Street at the present time.

Mr. Ward: What was that?
Mr. Fine: 215 West 30th Street in Norfolk.

By Mr. Fine: :
Q. And during the past forty years where have you done
your plumbing work?
A. In and around the Tidewater area.
Q. All right, sir. T ask you if it is not a fact
page 135 } that you went and inspected the shower facilities
at Apartment 265 at Number 11 Bataan Road at
Admiral Roads Apartments?
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A. Yes, sir.
Q. Did you look and see them yourself?

A. Yes, sir.

Mr. Ward: Just one minute, your Honor. I think it is
pertinent to inquire when,

The Court: The question was has he ever inspected it—
yes. That is the end of it. Now he can ask the next qustion.

Mr. Ward: All right, sir, but I—all right, sir.

By Mr. Fine:
Q. Now, I refer you to Plaintiff’s Exhibit P-4 and ask you
if this is not—

Mr. Ward: Now, just a minute, your Honor. That is
precisely my point.

The Court: Don’t answer the question, Mr. Payne, until
I have had an opportunity to decide whether you ought to or
not.

The Witness: All right, sir.

* * * * *

page 138 }

By Mr. Fine:

Q. And you said you are a duly licensed plumber, and have
been of the City of Norfolk in the Commonwealth of Vir-
ginia?

A. Yes, sir.

Q. Now, assuming with your experience and—experience
and education, that a shower is leaking and has been reported
leaking of the type of shower that you saw, would you tell,
please, what kind of a construction that shower is first?

A. Tt is a metal sidewall construction.

Q. And where it does leak, tell us the proper manner that
it should be handled to stop the leak.

A. Well, in the first place, the proper manner to stop the
leak would be to put in a new panel.

Q. And why would you put in a new panel?

A. To eliminate the corrosion and rust that has existed
on the present shower.
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page 141 }

* * * * *

Mr. Fine: And at which time the record shows they put
permatex around the shower. Now, if your Honor please, I
want to prove by this witness, number one, that permatex is

not the proper way to have it corrected, and
page 142 } secondly, if your Honor please, we will show by
other evidence, and I will hold him back to ascer-
tain anything we want to contradict, that this is not proper.

The Court: Assuming that it were not and assuming that
this witness would testify that the way it was repaired in
February was not the right way to repair it, you would un-
derstand that I could not let the jury consider that because
you have stated what you were relying on, and if they did
consider it, then I would not be certain they predicated a
verdict upon the repair which you ruled out by your pleading
or whether or not the one that you may subsequently prove,
so you have hurt yourself if I allow it to come in.

Mr. Fine: Very well, sir.

The Court: Would you like for him to step down and get
to him later? ‘
~ Mr. Fine: Let me ask him this question for the purpose of
the record only, Judge, while he is on the stand.

"The Court: All right. .

By Mr. Fine: '
page 143} Q. In connection with the stopping of a leak

in the kitchen so far as the shower is concerned
would just putting permatex around the shower be the pro-
per workmanship to stop the leak?

A. In the first place, to stop a leak of that nature, if you
went there to do that, you have got to get the corrosion, the
rust off, down to the metal to put anything on it, and then
you have got to get a coat of paint or something on there to
create adhesion for whatever you may put on there.

Q. All right, sir. Now, one other thing, sir.

Mr. Fiine: Now, this is in conformity with the ruling of the
Court in the absence of the jury, but I want it for the purpose
of the record, and, if your Honor please, I do respectfully
submit there are some modern authorities to the effect that
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where repairs are made after an accident—I said ‘‘modern,’’
not the weight of authority—I want to be perfectly frank with
the Court, that that is perfectly competent evidence. I don’t
know whether the Court of Appeals would go along with it—

By Mr. Fine:
Q. You went there and observed the shower Saturday?
A. Yes, sir.

page 144} Q. And I ask you what repairs were made to
this specific shower that you saw was made that

would make it correct at this time, and if the evidence shows,

which we will show, that it was repaired since April the first

but it was repaired within the last thirty days, how was it re-

paired?

A. It was repaired by replacing a piece of metal on three
sides, as near as I recall, of the shower, using a roofing ce-
ment, in my opinion, from the way it acted and felt like. I
am not an authority on cements, I can’t answer to the true
facts, but judging from my experience in dealing with it,
they used roofing cement around the edges to seal it.

Q. And what was replaced?

A. They put a piece of tin and used metal serews to fasten
pieces of tin over the corroded part of the metal stall down to
the base. .

Q. Is that, in your opinion, the proper way to do it?

A. That is one way of patching up a bad situation, you
might say.

Q. What is the reasonable workmanlike manner to correct
that?

A. The only reasonable correct way to correct it, according
to the picture I saw, would be to put up new panels and go
clear down into the drain. Now, what is there possibly will

hold but that roofing cement is not a permanent
page 145 } situation. It is flexible and pliable, and a certain
amount of it is going to come off.

The Court: Anything else you want to ask?

Mr. Fine: That is all, Judge. I don’t guess he does, unless
you rule in his favor.

The Court: No, we might clear up anything now that
will arise later, because I foresee that we might hear some
more about this very point a little later.

Mr. Ward: I will reserve any questions.
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By The Court:

Q. Let me ask you this, Mr. Payne. What sort of base is
this to that shower?

A. Sir?

Q. What sort of base is it to the shower?

A. Tt is cement terazzo. It is a terazzo base. All terazzo
base and surface.

Q. Cement?

A. Yes, sir.

Q. And around the edge of the shower?

A. They are poured, your Honor, with a metal groove all
the way around it, and your sidewall partition, sidewalls, or

we call it sidewalls—somewhere else they might
page 146 | call it partition walls—but the shower walls don’t
do anything in the world but sit down into this

metal. They are not sealed, but they are kind’a slipped down
that metal so that when you push them down tight they lock,
and that is all that holds it. Then when deterioration or cor-
rosion sets up it starts eating around there until it isn’t long
before something else is going to go through there.

* *® * * *

page 147 } RUBY H. ODEN,

the plaintiff, called as a witness on her own be-
half, having been first duly sworn, was examined and testified
as follows:

DIRECT EXAMINATION.
By Mr. Fine:
Q. You are Miss Ruby H. Oden?
A. Yes, sir.

Q. And I believe that you are 57 years old and your
birthday is today?
. Right.
And T believe you have been single all your life?
. That’s right.
And your occupation is that of cook?
. Yes, sir. -
Is that correct?
. That’s right.
And were you or not employed on the 19th day of Sep—

@>@>@>@>
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tember, 1960 and were you not employed for sometime before
that as a cook?
A. Yes, sir.

- * * * »

page 149 | Q. Which is the subject matter of this litiga-
tlon?

A. Yes, sir.

Q. And how long had you been living there?

-A. T have lived there ever since she moved in; I think close
to three years.

Q. All right. Now, referring specifically to the shower,
state whether or not the shower had leaked before September,
1960.

A. Yes, sir, it had leaked before the 19th of September.

Q. All right. And is it or not a fact that report had been
made from time to time about that?

A. Yes, sir, indeed. ‘ '

Q- And state whether or mnot repairs had been made to
correct it.

A. Yes, sir, there had been.

Q. All right. Now, I specifically want to refer you to the
occasion of September the 19th, and within thirty days of
that time—

Mr. Ward: Now, your Honor, that is leading.
Mr. Fine: I don’t know how I can ask it another way.
Mr. Ward: He is suggesting to her a period of time that
: he wants her to respond to.

page 150 }  The Court: He should state it over again and

ask when after that date, if any, there was any

leak or complaint, and it will have the same result.

Mr. Ward: I think it will.

The Court: It will just come about; but you may ask
her to come in a different way.

Mr. Fine: Yes, sir.

By Mr. Fine:

Q. Before September the 19th, 1960, did you or not make
some report? _

A. Yes, I did.

Q. And who did you call and who did you tell. Tell us how
you did it and about when it was, please?

A. It was around the sixth of September. I was home
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sick three days with pleurisy, and I found out it was leaking
again, and I called—

Q. When you say it was leaking again, what was leaking
again?

A. The shower was leaking.

Q. Now, I know what you mean but—

A. T went into the lady’s apartment across the hall and
called, and—

page 154 }

* * * * *

Q. Now, when you were there, Miss Oden, when you were
sick, state whether or not someone came there when you were
there.

A. Yes, sir, they did.

Q. How many—you say ‘‘they.”” How many—who was
it? '

. Two men.

Did you see them here today?

. Yes, sir.

Would you state their names, please?

. It was a white man and Baxter, whatever his name is.
A white man and a colored man?

. Yes.

Were they the two gentlemen that were identified?

. Yes, sir.

And were you home sick when they came there?

. Yes, sir.

POPOPOPOPOP

Q. Did you see them do the work or did they
page 155 } make some statement?
A. T was home when they did the work in there.

Q. All right, what, if anything, did they say or do?

A. When they came down the white man said ‘‘You won’t
have any more trouble, I've got the leak stopped now.’’

Q. When did he say he got the leaked stopped?

A. That was the 6th of September.

Q. 6th of September?

A. Tt was after Labor Day. That’s how I remember.

Q. After Labor Day of 1960%

A. That’s right. ‘

Q. Did you rely on that?
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A. Sure, I thought it was fixed.

Q. All right. Now, getting back to September the 19th,
1960, did anything unusual happen to you that day?

A. It certainly did.

Q. All right. Now, you tell his Honor and the gentlemen
of the jury exactly what happened and so forth, please.

A. Well, T had prepared supper. I had it all ready but fix-
ing my tea, and my nephew came home and I decided I’d wait
until he took his shower and get my ice out and fix my tea.

Q. Talk to the gentlemen of the jury.
page 156}  A. And he went up and took a shower, and
when—while he was taking the shower—I was in
the living room; I had some guests and—

Q. Will you state the names of the guests, please?

A. Mr. and Mrs. O’Neal, my nephew and his wife, and Mr.
and Mrs. Hairr—and that is all that was in my living room.
Mildred was across the hall right then.

Q. And what were you all doing in the living room?

A. Well, we were watching television and talking just sit-
ting, chatting, waiting for—

Q. And where was your nephew?

A. He was upstairs in the shower.

Q. Now, tell us what happened, please?

A. Well, T heard this shower cut off, the water, and so I
went on in and started in the kitchen to get the ice out of the
icebox, and before I reached the icebox I slipped on my knee
and broke it; I fell flat on my face and broke my knee.

Q. Did you notice any water?

A. Yes, I noticed the water.

Q. Where was the water?

A. It was right by the corner of the table, between there
and the icebozx.

Q. Do you know where it came from?

A. Yes, sir.
page 157 } Q. Where?
A. Tt came from the shower.

Q. Now, I want to ask you this. After you were hurt and
slipped down did you go upstairs?

A. Yes, sir, I had to go upstairs.

Q. I want to ask you whether there was anything wrong
with the commode.

A. Not a thing.

Q. There was not?

A. No, sir.

Q. Where did the water come from?.
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A. The water came from the shower.

Q. Did you see it yourself?

A. Yes, sir. The commode had never run over since I have
been living there.

Q. All right.
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