IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5670

VIHGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Thursday
the 18th day of April, 1963.

J. E. HA 'VJ{S,

Appellant,

against
C. 0. SPARI{S, CHARLIE R. SPARJ{S, TILDA SPAR-KS,
ROY B. SPAR.J{S, RONALD 0. SPARI{S, CHAR.LINE
SPARKS AND K.ATY L. SPARKS,
Appellees.

F1·om the Circuit Court of Amelia. County
J. Garland Jefferson, Jr., .Judge

Upon the petition of J. E. Hawks an appeal is awarded him
from a. decree entered by the Circuit Court of An1elia. County
on· the 16th da.y of November, 1962, in a. certain chancery
cause then therein depending, wherein the said petitioner was
plaintiff and C. 0. Sparks and others were defendants; upon
the petitioner, or some one for him, entering into bond with
sufficient security before the clerk of t.he said circuit court
in the penalty of three hundred do11ars, with condition as the
la.w directs.
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Filed Nov. 8, 1962.
S. L. FARRAR, JR-., Clerk.
OPINION.

This is a suit for the specific performance of a contract made
by Charlie R. Sparks and Tilda, his wife, and C. 0. Sparks,
in which they agreed to sell to J. E. Hawks 452¥2 acres of
land in J a.ckson District, Amelia County, Virginia.
By a deed dated November 5, 1927 and recorded November
30, 1927 in D. B. 81, page 126, T. S. Coffey, Trustee, conveyed to J. R. Sparks and C. 0. Sparks the 452% acres of
land.
By a deed dated June 8, 1946 and recorded June 23, 1.946 in
D. B. 96, page 128, J. R.. Sparks and wife conveyed to Charlie
R. Sparks, Roy B. Sparks, Ronald 0. Sparks and Charline
Sparks, Children of Charles R.. Sparks, a 1/2 interest in the
452% acres to Charles R. Sparks for life,
"with full power and authority unto the said Charlie R.
Sparks, at any time or times during his life time to sell, lease,
mortgage, convey, or otherwise dispose of the same or any
part thereof, which said power is to extend to a sale, lease,
mortgage, conveyance or other disposition of the remainder
interest a:s well as his life estate therein; and, upon the death
of the said Charlie R. Sparks, the remainder in so much of
the real estate hereby conveyed as s'hall not disposed of by the
sa.id Charlie R. Sparks in his life time under said power and
authority hereby expressly conferred upon him, in equal
shares unto said R.oy B. Sparks,-Ronald D. Sparks and Charline Sparks.''
I am of opinion that this deed meets the requirement of
Section 55-7 of the Code of Virginia and that Charles R.
) Sparks has the right to sell .this one-half interest in his lifetime.
By deed dated February 13, 1954 and recorded :hfay 3, 1954
in D. B. 103, page 493, C. 0. Sparks conveyed to Charles R.
,
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Sparks the one-half interest in the 452¥2 acres to Charles R.
Sparks for life with remainder in fee simple to
page 47 } heirs of Charles R. Sparks however reserving a life
estate in the said C. 0. Sparks in the event that
C. 0. Sparks survives Charles R. Sparks. I am of the opinion
that this one-half interest in said land is owned bv the heirs of
Charles R. Sparks subject to the life interest of said Charles
R. Sparks and the contingent life interest of C. 0. Sparks.
By a certain writing dated J a.nuary 22, 1955, C. 0. Sparks,
C. R. Sparks and Tilda Sparks agreed to sell to J. E. Hawks
the 452% acres of land for the sum of $38,000.00 which writing is as follows:
.Jan. 22, 1955

'Ve hereby agree to sell our tract of land of 4521h acres in
Amelia County Virginia and all improvements thereon for the
sum of Thirty eight thousand dollars ($38,000.00) to J. E.
Hawks.

X C. 0. SPAR.J{S
X C. R. SPARKS
X TILDA SP AHKS
Received four hundred dollars in cash as a down payment
. on the above 452¥2 pai·cel of land in Amelia County, Va. Balance of ($37,600.00) Thirty seven thousand and six hundred
dollars to be paid on delivery of, a good and sufficient, waranted deed which is to be~ as soon as possible. 1954
Taxes to be paid by the present owner.
Witness:

,J. E. HAWKS
N. H. Neblett

X C. 0. SPARJ{S
X C. R. SPAR-KS
TILDA SPARKS
'Yhen the deposition of Charles R.. Sparks was taken on
March 10, 1962, he testified that 'he had three children, Roy B.
Spa.rks, 23 years old; Charline Sparks, 21 years old ; and
Ronald 0. Sp~rks, 16 or 17 years old; and that Tilda Sparks
was his wife. At the t.ime of the agTeement to sell this land
t.o J. E. Hawks, the heirs of Charlie R.. Sparks would have
been the three above named children, if he had died imme-
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''Ordinarily, unless the Court can decree specific perforntance as to the whole of a contract it will not interfere to enforce a.ny part of it, but under appropriate circumstances,
where it is impossible to afford specific performance of an
entire contract, there may be relief as to part of it, and a
court. of equity having before it the parties and the subject
matter 1nay decree specific performance as fa:r as the default~
ing party ca.n be n1ade to perforn1."
and at page 447,
"Where the interest or title of the vendor.is not as complete as that which he agreed to convey, the vendee, if willing
to take such title as the vendor ca.n convey, without seeking
abatement, may require the vendor to perform as far as he is
able.''
and at page 448,
"Where the vendor is unable t.o convey the property which
he has agreed to convey because of a. defect in the quality or
quantity of the estate which he possesses and the vendee has
entered into the contract without knowledge or notice of the
deficiency or defect in the vendors title, he may as a rule, have
specific performance of the contract as to whatever interest
the vendor has with the restitution or abatement as to tl1e
purchase price as may be determined by the Court; but this
rule will not be enforced where it would be productive of hards'hip or inequity or would have the effect of making a new
contract between the. parties.''

.J.

~.
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In the case of Darling v. Cu·nunin,gs, Exec-utor, 92 'Ta. 521
at page 525, the law is stated as follows:
'' Ji.Jvery application for the specific performance of a contract is addressed to the sound judicial discretion of the
Court, regulated by established principles. The contract must
be distinctly proven, and its terms clearly ascertained. It
1nust be reasonable, certain, legal, mutual, based upon a
valuable consideration, and the party seeking perforn1ance
1nust not have been backward· in enforcing his rights,_out
r~sn·ous, prompt and eager. Dunsmore v. Lyle, 87 Va.
391, . 3; Powell v. Bert·y, 91 Va. 568."
In the case of Robinson v. Sheph-erd, 137 Va. 687, Robinson
ag-reed to sell Shepherd a parcel of land in Charpage 49 ~ lottesville for $9,000.00. At the tin1e the contract
was entered into, both Robinson and Shepherd
thoug·ht that Robinson had an entire estate in the land. It
was aftel"\Vards found out that Robinson only had a one-half
interest in the land a.nd a curtesy interest in the other onehalf interest. This one-half interest. was owned by his infant
child 4 years old, subject to curtesy interest of the father .
. A. partition suit was brought for the sale of the land and at the
sale under this suit tlw land brought $10,650.00. The question
then arose who was entitled to proceeds of the sale¥ It was
held that Shepherd was the equitable owner of the interest of
Robinson who n1ade the contract to sell to Shepherd.
In the case of Ramey v. The ftarnes uumtber Com;pany, 195
Va. 956. The principal question in this case was whether
Can·ie E. Raney was the agent of Robert W. Raney, these two
owuing the land in question with right of survivo.rship. It
wa.~ ·held that agency had not been proved. The other question was whether specific performance could be had against
Carrie B. Raney for her interest in property with reduction
in price. It was held that nowhere in the negotiations was it
evflr suggested that the Company was attempting to purchase
only l\fr~. Raney's interest, whatevm· that might be. This
theory can1e into the ca~c hy amendn1ent to m·iginal hill.
The Court said
"As heretofore stated, the record sl1ows that the Corporation never contemplated purchasing other than the whole of
the property and l\Ir~. Raney never intended to sell less tl1an
the whole. Under the~e circumstances it would he inequitable
to enforce the al1<'ged contract.''
Specific performance

wa~

denied.
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In the case of Moom·s v. Wilson, 183 Va. 910, vVilson agreed
to sell to l\iooers a tract of land. The wife of Wilson did
not agree to the sale. In the suit for specific performance
Mooers asked specific performance of the contract with abateInent in the purchase price of wife's interest. Held
page 50 ~ that this was not the contract the parties had entered into and specific performance was denied.
In the case of Hill v. G1.t.lf Oil Compan.y, 200 Va. 287, it was
held among other things that specific performance will be required where wife did not sign contract but purchaser is willing to take conveyance without her a.nd does not ask abatement in purchase price.
The facts in the above n1entioned cases were in each of
then1 somewhat. different fr01n the facts in the case a.t bar.
It is evidence from the readings of the testimony in this case
that both the sellers and buyer conten1plated the sale and
purchase of the entire estate in this property and not a partial
interest and while the complainant testified he offered ora.lly
to take whatever interest the parties to the sale contract could
convey, the respondents in their testimony denied this. The
bill in this case asked specific performance of the entire estate
and only in the amended bill was the offer n1ade to take the
interest the signers of the contract could convey. It also
appears from the papers in this (Jasc that the cmnplainant
eould have found a.nd probably did find out before the filing
of the bill, tha.t.-tJ?:.~.-.beirs .of. Charle§J~:-S.pa.rks, ·s.ome of whom
were infants at tlle tim.e of the nling__o~
maillaer tnterest in one-]lalf.liil:crestin this land.
'Vhen the eontract of sale was made the persons who would
have been his heirs at that ti1ne would have been his three infant children and possibly his wife and two of those children
were infa11ts when this snit was broug-ht.
I am of the opinion that to decree specific perfor1nance of
the interests of Charles R. Sparks, C. 0. Sparks and Tilda
Sparks wQ.Uld he ag:!!inst the interest of the infants.
I a.m also of the opinion that the delay in bring-u1g this suit
is a matter that has to be taken into account. The
page 51 ~ rmnplainant kne"" in 1955 that ·he could not get
a whole estate in this land and that the defendants would not execute a deed to it. The suit wa.s not filed
until December 11, 1959.
vVhile this delay in filing· this suit n1ig-ht not be sufficient
in itself to deny specific perfor1nance, this taken along· with
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the other circumstances of the case, in n1y opinion, does not
make a case that specific performance should be decreed .

.J. G. JEFFERSON, JR.
Judge Designate.
November 8, 1962.
page 52}

•

•

•

•

•

This cause ca1ne on this day to be heard upon the papers
formerly read, upon the depositions of witnesses taken on
behalf of the plaintiff and the defendants and the exhibits
filed therewith, and was argued by counsel.
Upon consideration whereof, the court being of opinion for
1·easons set forth in writing and filed along with and as a
part of this decree that the plaintiff is not entitled to the relief
prayed in his bill of cmnplaint, the court doth accordingly AD.JUDGE, ORDER. and DECREE that this suit be and the
same is hereby dismissed at the cost of the plaintiff.
The clerk of this court shall pay the unpaid costs frmn the
funds on deposit to the credit of this court in this cause, and
shall pay to J. E. Haw·ks the residue of said fund, taking his
receipt therefor.
Plaintiff, by counsel, excepted to the ruling of the court
as beh1g· contrary to the la'v and the e'ridence in the case;
and it being· suggested to the court that the plaintiff desires to
appy to the Supreme Court of Appeals of Virginia for a writ
of error, the court doth suspend the operation of this decree
for a. period of sixty days, conditioned upon the plaintiff
entering into a bond l1efore the Clerk of this court in the
penalty of $500.00, with surety approved hy said Clerk and
conditioned according to law, within a period of hventy one
days from the elate of this order.
And it is so ordered.
Enter tl1is:

.J. G.•JEFFERSON, .JR..
•Tnrlge Designate.
Nov. 16, 1962.
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•
NOTICE~

OF APPEAL TO THE SUPREME COURT OF
APPEALS AND ASSIGN~fENT OF ERROR.

To S. L. Farrar, Jr., Clerk of the said Court, and 'Villimn
Earle ''7hite, Counsel for C. R. Sparks et als., and J. H.
Barney, Guardian ad Litem,:
Pursuant to Rule 5 :1-Sec. 4 of the Rules of the Suprenw
Court of Appeals of Virginia, J. E. Hawks, plaintiff, hereby
gives this notice of appeal from the judgment. entered in the
Circuit Court of Anwlia County, "\Tirginia, in this cause on
November 16, 1962.
ASSIGNMENT OF ERROR.
1. The Court erred in finding that the defendants, C. R.
Sparks and C. 0. Sparks, were not fee simple owners of and
able to convey the whole of the real estate described in the
bill.
2. The Court erred in refusing· to grant specific perforntance of the contract.
3. If the Court was, in fact, correct in its finding as to the
ownership of the real estate, then the Court erred in refusing
to grant partial specific performance of the contract as to
C. 0. Sparks, C. R. Sparks and Tilda Sparks with the proper
and proportionate abatement of purchase price.

J. E. HAWI{S
By

"r·

A£. GRAVATT, JR., Counsel.

Filed Jan. 12, 1963.
S. L. FARRAR, JR., Cleric

•

•

•

•

•

The depositions of J. E. Hawks and others, taken before
me, Mary Lee Perkins, a notary public for the Countv of
Nottoway, in the State of Virginia, pursuant to agreement of
counsel, a.t the office of W. ~~. Gravatt, Jr., 123% S. Main
Street, Blackstone, Virginia, on the 7th day of November,
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1961, at 2:30 P. 1I., to be read as evidence on behalf of J. E.
Hawks, in a certain action at law, depending in· the Circuit
Court of Amelia County, in the State of Virginia, wherein
C. 0. Sparl{s et als. are defendants and J. E. Hawks is plaintiff.
Present, Wm. Earle 'Vhite, Attorney for defendants; ,V. 1\L
Gravatt, .Jr., Attorney for plaintiff.
The witness,

,J. E. I-IA'Vl{S,
being deposes as follows :

DIRECT EXAMINATION.
Q. 1. State your name, age, residence and occupation?
A. John Edward Hawks, 36, live at Victoria, Virginia, in
the lumber business a.t Blackstone.
Q. 2. I-I ow long have you been in the lumber business T
A. 10 years.
Q. 3. vVere you in the lumber business with your father
prior to tha.t?
A. I worked for hin1 prior to that.
Q. 4. In your lumber business what type of business do you
do,-is it retail, wholesale, finished lumber or what?
A. Maufacture wholesale framing.
Q. 5. Do you have a planeing mill?
Dep.
11/7/61
A. Yes, sir.
page 2 ~ Q. 6. Do you have any sawmills?
A. Yes, sir.
Q. 7. Have you fron1 time to time had occasion to buy
standing timber or land in connection with vour business? ·
A. Yes, sir.
~
Q. 8. During 1955 did you have occasion to contact a 1\tir.
C. 0. Sparks or a Mr. C. R. Sparks in regard to a tract of
land in Amelia Countv?
A. Yes, sir.
·
Q. 9. Do you recall whether or not you contacted Mr.
Sparks first or whether he contacted you first Y
A. I contacted him first.
Q. 10. Was tha.t because you had 'heard his land was for
sale, or anybody had interested you in the piece of land?
A. Yes, sir.
· Q. 11. 'Vhere is this land located?
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A. F,ive miles from Ford, one n1ile east of. Ammon Post
Office, Virginia.
Q. 12. What county 7
A. Amelia.
Q. 13. What is the approximate acreage Y

A. 452%.
Q. 14. At the tin1e, that is 1955, before you contacted

~Ir.

Sparks had you looked at the property?
A. No, I 'had not seen it. I l1ave never been over it to this
day. I have been by it, but have never looked at it thoroughly.
Q. 15. Was the information that you had about the land to
the effect that it had some n1arketable thnber on it 1
A. Yes, sir.
Q. 16. Do you remen1ber when you contacted l\fr. Sparks
und where vou contacted him?
A. I don't kno"r whether I called him before I went down
or not. In January 1955 I went to 'Vinston-Salem.
Q. 17. vVhich ~Ir. Sparks did you g-o to see at 'VinstonSalem?
Dep.
A. ~ir. C. R.. Sparks, and then we rode to the rest
11/7/61 hmne where his brother C. 0. Sparks was.
page 3 ~
Q. 18. 'Yho went with you to Winston-Salem?
A. l\fr. Norman H. Neblett of Victoria, Virginia.
Q. 19. Is 1\ir. Neblett a real estate broker?
A. Yes, sir.
Q. 20. Did he go with you on this tl'ip in his capacity as a
real estate broker?
A. Entirelv for the ride at that thne.
Q. 21. Did.l\fr. Neblett at that time, or does he up until this
time, have any financial interest in this transaction 1
A. None whatsoever.
Q. 22. For what purpose did you go to see 1\fr. Sparks in
'Vinston-Salem?
·
A. To buy this piece of land-to see if he would sell it.
Q. 23. Did you make hin1 any offer·?
A. Yes, sir.
Q. 24. 'Vha t offer?
.A. $32,000.00.
Q. 25. Did he accept that offer?
A. No, sir.
Q. 26. 'Vbo was present when that offer was made?
A. His brother in tl1e rest home and Mr. Neblett.
Q. 27. 'Vas ~fr. C. R. Sparks' wife pr<?sflnt?

J. E. Hawks v. C. 0. Sparks
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J. E. Hawks.
A. No, sir.
Q. 28. What was the result of your offer of $32,000.00, did
he accept or reject it?
A. He rejected it.
Q. 29. Did he make any counterproposal to you in regard to
t~e sale?
A. Yes, he wanted $40,000.00.
Dep.
Q. 30. Did you agree on any price?
11/7/61
A. Yes, sir.
page 4 ~ Q. 31. Did you come to a written agreement with
him?
A. Yes, sir.
Q. 32. You state you did, in fact, come to an &greement
with the two ~Ir. Sp~rks. Did you pay any money at that
time?
A. Yes, sir, I paid both ~fr. Sparks $200.00 a piece.
Q. 33. Did you enter into a written contract with them as
owners to purchase the land?
A. Yes, sir.
Q. 34. I hand you a paperwriting· in long hand dated J a.nua.ry 22, 1955, and ask you to identify what tha.t paper is?
A. Yes, sir, this is the agreement that Mr. Neblett drawed
up for us down at the rest home at 'Vinston-Salem.
Q. 35. Who wrote that agreement?
A. 1\J:r. Neblett of ·victoria.
Q. 36. Is it in his own handwriting?
A. Yes.
Q. 37. \V'ho is that agreement sig-ned by?
A. C. 0. Sparks, C. R. Sparks and Tilda Sparks.
Q. 38. Did they all sign it at the rest home?
A. No, sir, C. 0. Sparks and C. R. Sparks signed it at th~
rest home and C. R. Sparks brought us to his house and Tilda
Sparks signed it there.
Q. 39. Was 1\fr. Neblett present in both of these places
where this agreement was signed?
A. Yes, sir.

Agreement filed plaintiff's Exhibit ''A.''

Q. 40. 'Vas it your intention to n1ake a binding eoub·act to
purchase this real estate?
A. Yes, sir.
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J. E. Hcvwks.
Q. 41. IIave you been willing and able to execute
your part of the contract?
Dep.
11/7 j61
A. Yes, sir.
page 5 ~ Q. 42. Have you offered to execute your part of
the contractY
A. Yes, sir.
Q. 43. More than one time?
A. Many times.
Q. 44. Are you willing, in the event it is determi~1ed that
the three people who signed tha.t contract cannot dehver you
100% title to the real estate, to take less than 100%, provided
the purchase price is adjusted accordingly 1
A. Yes, sir, that is n1y intention.
Q. 45. Have you offered to do that?
A. Yes, sir.
Q. 46. Do you sta.nd at this time ready, willing and able to
fulfill your part of this bargain¥
A. Yes, sir.

CROSS EXAMINATION.

Q. 1. 1\Ir. Hawks you say you have been in business for
yourself about ten years?
A. Yes, sir.
Q. 2. So a.t the time of this transaction to this place you
bad been in business only about 3 or 4 years, is that right?
A. Four years.
Q. 3. You say you had not cruised this timber, have you
had someone else cruise it for you?
A. I had someone else tell me about it.
Q. 4. Was that someone else a person who l1ad cruised the
timberY
A. He had been over it, but he had not cruised it as he did
not know all the facts of it.
Q. 5. Did he know the acreage?
A. Yes, sir.
Q. 6. And he had walked over it?
Dep.
A. He had been over it, but had not cruised it like
11/7/61 I said. There was nothing in writing and I didn ~t
page 6 ~ pay him to make an estimate. All I had was a rough
acreage of the timber, open land and tobacco acreage, etc.
Q. 7. Had that other person interested you first in this
property? The man that gave you the information in re-
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J. E. Hawks.
spect to this property, did he come to you or did you go to
hint to find out the information f
A. I had heard about this property for five years before
this, and this person had told me about it a number of times,not only one person, hut fron1 several sources prior to the time
I went there.
Q. 8. In buying and selling tin1ber land is it customary for
you to buy it before you go over it and know what timber is
on it?
A. Yes, sir.
Q. 9. Buy it blind?
· A. I didn't buy it blind, l1e looked at it and said how rnuch
was there.
Q. 10. The size of the tin1ber, etc.?
A. That is right.
Q. 11. You l1ad investigated the tract pretty carefully before von "rent to 'Vinston-Salem?
A. ·r hadn't as far as I was concerned-I didn't have an
estimate; this man has been dependable and I took him at l1is
word as to what was there.
Q. 12. Had you ever met ~Ir. Sparks before you went to
'Yinston-Salem?
A. No, never n1et any of them.
Q. 13. How did you find out about the ownership, from the
~ame person who gave you the information¥
A. I heard about this tract over four or five
:vears-a lot of talk going around, no certain perDep.
11/7 j61 son or people.
page 7 ~
Q. 14. 'VaR this an untumally good piece of timber?
A. I haven't h(len over this timber since 1955, and that was
jnRt a tour and rame out. I didn't estimate or cruise it.
Q. 15. " 7 hat caused all the talk or n1ade this timber such
a topic of conversation?
A. They l1ad tried to gelJ it and ,,~as trying to Rell it.
Q. 16. Tryin~ to Rell it fo1· five years!
A. Before then-they had been trying to sell it before
then.
Q. 17. You thoug-ht it hest to go down and see for yourgplf~

A. Yes.

Q. 18. You wrnt to 'Yinston-Salem and went to
Sparks' home 1
A. Yes.
Q. 19. Did you kno"r where l1is 'home was 1

~fr.

C. R.
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A. Yes.
Q. 20. Did you have his address!
A. Yes, I got that from several places. I am in the lumber
business and that is where I got the information and the
address.
Q. 20. 'Vhen you got down there you found ~{r. Sparks at
homeY
A. Yes, sir.
Q. 21. And you then went to the rest ho1ne?
A. Yes, sir.
Q. 22. Did the negotiations all take place at the rest hon1e?
A. Yes, sir, as far as tl1e contract. 'Ve went over it again
when we got back to 1\!Ir. Sparks' home and that is when his
'vife signed it.
Q. 23. Mr. Hawks you said that you first made an offer to
~{r. Sparks of $32,000.00 which was rejected f
A. Yes, sir.
Q. 24. There was some bargaining backwards and forwards
and you agreed on $38,000.00 as the amount J?
A. Yes, sir.
Dep.
Q. 25. Before you went over to the rest home did
11/7/61 you meet Mrs. C. R. Sparks?
pag·e 8 ~ A. I don't remen1.ber. I don't know.
'Q. 26. 1\!Ir. Hawks did you ever see 1\!Irs. Sparks
while you were down there?
A. I saw her when she sig·ned the paper.
Q. 27. Did !{r. C. R. Sparks in conversation tell you the
condition of his wife?
A. No, sir, nobody said anything. This lady looked good,
and as far as I could tell it wasn't any n1ore w1·ong with her
than it is with us.
Q. 28. 'Vhen did you first find out that she was at ltotne that
day on a visit f1·mn the mental hospital wh(lrc she had heen
sent?
A. I didn't ever know uutil vou asked then.
Q. 29. Did you ever know she had he(?n a patient at the
mental hospital?
A. Not at that tin1e.
Q. 30. 'Yhen did you first find out!
A. I don't kno,v-a few n1onths afterwards, nhout six
months.
Q. 31. ~Ir. Hawks if I sugg·estecl t1mt you l<new it in ~Iareh
of 1955, would you sa~r that I was mistaken~
A. I told you I didn't know-I didu 't know before then.
Q. 32. If I should sng·g·N;t that yon knew in 1Vfarrh 195!)

,J. E. Hawks v. C. 0. Sparks
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that she was in a ntental hospital, would you say that I was
mistaken~

A. It could be-I didn't keep a diary on tha.t.
Q. 33. 1\ir. Hawks when you had this contract 1nade up, or
)[r. Neblett wrote up this contract, if you intended to be
hound by this eon tract why didn't you sign it?
A. I did witness it. I paid the money.
Q. 34. You didn't sign anything did you 1
A. No, I didn't sign anything there then.
Q. 35. You are familiar with contracts and buying and
selling land, a contract. has to be signed by the perDep.
son 'vho is going to be responsible?
11/7/61
A. No, I didn't know it.
page 9 ~ Q. 36. 'Vhy didn't you sign it?
A. I didn't know it.
Q. 37. Didn't you know enough to know that ~Ir. Sparks
wouldn't have been able to hold you?
A. No, I didn't know.
Q. 38. 'Vas there any rtlason for you not signing it?
A. I never have sig-ned a timber agreement or land agreenient or option or any kind of agreement like that.
Q. 39. An option h; a little different from that. You are
an experienced timber operator?
A. I haven't boup;l1t and sold land.
Q. 40. I thought you said you had. You don't ever sign
anything when you buy?
A. That is buying and selling-! am not familiar with
that, tl1at is the reason I hire lawyers.
Q. 41. You didn't l1ire a lawyer to do this?
A. I didn't have a lawver available at the time. If I could
do my own legal work I ;vouldn 't have to have anyone.
Q. 42. You didn't get. a lawyer to write this one?
A. I didn't ·ha.ve a lawyer with me.
Q. 43. You could have gotten one in Winston-Salem couldn't
vou?
· A. I don't. know. That contract is usually wl1at we draw
up until w·e can get the deed. We usually "get a la.wyer as
soon as we can get an understanding-depending on someone's 'vord hasn't been good for sometime.
Q. 44. This contract is ·signed by the Sparkg brothers and
~Irs. Sparks. 'Vas that contract.in that form wl1en they signed
it 1 Was everything·. there when tl1ey signed it?
A. No, sir.
Q. 45. This down here--indicating· the t~rpewritten portionwns not there?
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No, sir.
46. 'Vas the word "'Vitness" on thet·e at the
11/7/61
this was written f
page 10 ~
No, sir.
Q. 47. 'Vas your signature and the signature of
1\fr. Neblett on there?
A. No, sir.
Q. 48. Those were put on at the same thue, August 1H55,
this acknowledgment was typed ?
A. 'Ve did sign that down there.
Q. 49. Your signature and that of l\i1·. Neblett were affix~d
at the thne the two 1\fr. Sparks and ~Irs. Sparks signed this
document?
A. I don't know.
Q. 50. "Tha.t happened was in August 1955 you and l\Ir.
Neblett who had not executed this document as witness~s at
that time typed in this data. as witnesses and the acknowledgment so that vou could record this contract at Amelia Courtbouse?
·
A. Yes, sir.
Q. 51. You say then you did not execute the docum~nt as a
witness a.t that time Y ·
A. No, sir.
Q. 52. 'Vhen is thE' first time that yon tnade ·any offer to
accept this property even with a defect in title, provided there
was an a.batetnent of the purchase price?
A. Every time I saw him-that was 3 or 4 times, 2 or 3
times I called and talkE'd with him and told him what I would
do. I told him I would take his pro rata s·hare.
Q. 53. 'Yhen did you find out what. his pro rata !iilwre wa!il?
A. I haven't found out vet.
Q. 54. How do ~rou think anybody can prorate it?
A. That is wl1at I g-ot a la.w~rer for to figure those things out.
Q. 55. ''1l1en was the first eonversation you had witl1 1\'Ir.
Sparks in regard to accepting such title as h() ltad
Dep.
subject to abatement of the pure-base price?
11/7/61
A. About 60 days after he signed the contra~t.
page 11 ~ Q. 56. That would he ~farch 1955?
A. Approximately. · ·
Q. 57. You had counsel at that tim.e?
A. I bad a n1an to search the r()cords to write the de£1<1. T
worked on it for six n1onths to make some headwav in sC'ttlingtltis thing and that is wl1en I asl\ed 1\fr. Gravatt. ·
·
Q. !18. Yon didn't have ~I r. Gravatt llefore six n1ontl1s!
Dep.

A.
Q.
time
A.

4

A. I didn't.

.
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Q. 59. If I said you 11ad 1\ir. Gravatt in !'larch 1955, would
I be wrongt
A. I don't know. Mr. Jefferson started off with me and he
wa:s taken sick and he was the one who called Mr. Sparks
about the deed. l\1r. Pevton Jefferson was taken sick and I
took the papers back an"'d that is when I called 1\ir. Gravatt
in.
Q. 60. 1\{r. Gravatt was representing you in March 1955.
You don't think he would be writing to Mr. Sparks if he
wasn't representing you Y
A. I don't keep a diary-there was a lapse of two or three
months before he was into it. It has been going on ever since.
Q. 61. What was delaying it?
A. Mr. C. R.. Sparks w·ould sign the deed, but his brother
wouldn't and his wife wouldn't
Q. 62. Did you ever have the deed prepared Y
A. No.
Q. 63. 'Vhen did that come up that 1\{r. C. 0. Sparks and
Mrs. Sparks would not sign the deed?
A. 1955, I haven't got. dates of every visit.
Q. 64. He did n1ake a visit here?
A. He made several.
Q. 65. Did you g·o back to 1Vinston-Salem?
A. Yes.
Q. 66. 'Vhen was that?
Dep.
A. That was in October when the World Series
11/7/61 w·as going on.
page 12 ~ Q. 67. You went then in 19557
A. Yes, sir.
Q. 68. vVho did you see in vVinston-Salem that time?
A. Mr. C. R. Sparks and Tilda Sparks.
Q. 69. Did you see ~Ir. C. 0. Sparks?
A. No, I didn't see him.
Q. 70. Was that when the c.onversation took place that she
would not sign?
A. No, that was before then.
Q. 71. Where did that conversation take place?
A. I don't know whether Blackstone or Victoria-some at
the mill, some at Blackstone, some at Victoria, and some over
the telephone.
Q. 72. You never did have a deed prepared f
A. No, sir.
Q. 73. Have you ever had tl1e title examined?
A. Yes, sir. I-Ie didn't complete it as he found a few thinO's
to talk over with 1\f r. C. R. Sparks.
l:')
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Q. 74. vVhat were those things~
A. He found a deed on record that was misleading and he
wanted to talk to 1\{r. Sparks about it before preparing the
deed.
Q. 75. "\Vhy was the deed never prepared Y
A. I was trying to work out with. him an agreement for
him to furnish everything he could sell me with the purchase
price prorated.
Q. 76. That was the proposal you made them?
A. Yes.
Q. 77. Didn't you know how much he could deliverY
A. No, you \Vould have to figure every year to get a widow's
dower. No way you could figure-it would be a constant
figuring.
Q. 78. If he didn't have anything but a dower it wouldn't
be any right?
Dep.
A. I don't kuow,-a lot of figuring and correct
11/7/61 ages, etc. I don't know whether he has a dower.
page 13 ~ Q. 78. Mr. Hawks, Mr. Sparks sent you a check
for $410.00 in ,July 1955?
A. Yes, sir.
Q. 79. You returned tJ1at check?
A. Yes, sir.
Q. 80. Did you make any offer at that time in writing to
take such interest as he had in the land and to pay the purchase price less abatement for what he was not able to deliver!
·
A. I turned that check over to Mr. Gravatt, my Attorney,
as he was familiar with what I wa:s trying to get done all the
time.
Q. 81. In all of the correspondence that you had did you
ever make yourself, or authorize your attorney to make, an
offer to Mr. Sparks to take such title as Mr. Sparks could
give you with abatement in purchase priceY
A. I don't know whether we did it in writing, but "re did it
plenty in conversation.
Q. 82. Y·ou never put it in writingY
A. I don't know-what my attorney did suited me.
Q. 83. As a matter of fact, when you first brought this suit
you didn't say anything about being willing to accept such
title as 1\fr. Sparks could give you subject to abatement for
such title as he could not give you, did you?
A. I had all intentions.
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Q. 84. I refer you to the Bill of Co1uplaint to which yon
swore, and I am willing to give you a carbon copy to refr~sh
your memory, and I will ask you whether you can find anything
in there that indicates you had made an offer to accept such
title to this property as lVIr. Sparks could convey with abatement of tl1e purchase price?
A. I had intended for it to be in there.
Q. 85. But you did swear to it before it was filed and it is
not in there. I will now ask you this-if that had been your
intention, isn't it strange nobody ever put it in
''rriting?
Dep.
11/7 j61
A. No sir, why should I have put it in writing.
page 14 ~ Q. 86. 'I would think that if you were seriously
interested in taking such title as could be conveyed
vou that at least smnewhere sometime vou would have taken
such title as l\ir. Sparks could convey?
A. Mr. Sparks stated he wouldn't sign it unless his brother
and wife signed it.
Q. 87. "\Yhen 'vas tl1at conversation?
A. Sometilne in 1955.
Q. 88. Was it before or after the cl1eck was sent. you by
Mr. Sparks?
.
A. I don't recall all that happened. V\r e had several conversations in 1955 on this thing-.
Q. 89. After 1955 what subsequent conversations did you
have about the matter with 1\{r. Sparks?
A. Mostly since then I have turned it over to Mr. Gravatt.
Q. 90. You haven't had any conversations ·with Mr. Sparks
since you turned it over to your attorney?
A. 1\'Iost of the conversations I had was in 1955 and 1956.
Q. 91. I may have misunderstood-did you say you had a
conversation about 18 months ago? "\Vas I mistaken about
that?
A. I don't think I talked with him any 18 months ago.
Q. 92. Have you had any conversation with Mr. Sparks
since 1956?
A. Yes, I think we have had some since then.
Q. 93. Have you had any conversations with 1\'Ir. C. 0.
Sparks since you went to Winston-Salem?
A. No, sir, Mr. C. R. Sparks wa.s handling the interests of
1\{r. C. 0. Sparks a.nd Tilda Sparks at the time.
Q. 94. When did you first find out that 1\{rs. Sparks had
been a patient in a 1nental hospital?
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.A. Sometime in the spTing of 1955,-I didn't find out then
until the man told me. I didn't know she bad been a patient.
Q. 95. After you had the information, did you ever offer to
accept a deed from l\1:r. C. R. Sparks without his wife's signa.turef
A. No, sir.
Dep.
11/7/61
page 15

~

That is all.
RE-EXAl\IINATION.

Q. 1. 1\lr. Hawks are you still right up until this very
ntinute desirous of getting 100% performance of your contract?
· .l\. Yes, sir.
Q. 2. Have I, or ~Ir. Neblett, or any other lawyer, told you
as an exact fact or validity that ~ir. Sparks and any other
persons who have not signed this contract cannot convey you
full interest in the property ·y
.A. No, sir.
Q. 3. You do not know whether or not they can convey you
full interest in the property¥
A. No, sir.
Q. 4. And you still assert your rigl1t to full perfor1nance of
the contract?
A. Yes, sir.
Q. 5. Should the court at some future time determine as a
n1atter of law that this lady is incompetent, and bas an interest
in this property, or smne other factor detrimental to tl1e property, would you at tha.t future time he willing to take some
proportionate share of the property with abatement of the
purchase price?
.A. Yes, sir.
Q. 6. But up until the time that a eompetent court decides
a-s to the title which can be conveyed to vou, do you still insist on your conveyance and performance of the contract?
A. Yes, sir.
Q. 7. Up until the time tl1at tl1e attorney for 1\fr. Sparks
filed his answer in the court denying· that they could convey
fu1l ownership to the property bad anybody told you t11at full
conveyance could not be bad?
A. No, sir.
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Q. 8. Has anybody up to this very n1inute stated
to you that this lady was determined incompetent?
A. No, sir.
~
Q. 9. As far as you know she is competent and
always has l>een right up until toda.y!
A. Yes, sir.
Q. 10. It is not an unusual pructice for people to get out
of contracts by using their wives as a shield f
A. No, sir.
Dep.
11/7j61
page 16

Objection by

~Ir.

'Vhite.

Q. 11. In reg:ard to your binding yourself by this contract,
you did deliver your check signed by you to bind the contract
did you not?
A. Cash.
Q. 12. You gave $400.00 cash?
A. That is right.
Q. 13. And this contract was in t.he natnre of an agreement
to sell and a receipt 1
A. Yes, sir.
CROSS

~JXA~fiNATION.

Q. 1. I band you a check from C. R. Sparks dated July 9,
1955, pa.yable to J. E. Hawks, for $410.00 on the 'Vachovia
Bank and Trust C01npany, return payment on N .A farm
Amelia County. Have you ever seen that before?
A. I think I have.
Q. 2. In returning that check I believe you stated that you
handed the check to your attorney and asked him to return
it!
A. Yes, sir.
Q. 3. And your attorney sent you a copy of the letter returning it~
A. I think so.
Q. 4. Is that the original of the copy you received'
A. Yes, sir.
Q. 5. There is notl1ing in tl1at letter about accepting such
title as 1\{r. Sparks can give with an abatement of
Dep.
the purchase price?
·
11/7/61
A. He states that I am still anxious to go through
·
page 17 ~ with the contract.
Q. 6. You didn't indicate that you would take
anything less than all?
·
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A. I have indicated in every conversation that I wanted
what any of then1 can furnish.
Q. 7. You weren't willing to give $38,000.00 and they furnish what thev eould furnish?
A. No, sir.·
Q. 8. You did know July 29, 1955 tha.t l\irs. Sparks hnd hecon
incompetent at one time f
A. Yes, I knew after I had talked with him probably GO
days after that.
Defendant's check and letter filed herewith rna rk0d ''Exhibit 1 and Exhibit 2.''

Q. 9. Mr. I-Iawks you said you got Mr. Peyton .J cfferson
to look at the records as soon as you got back from 'VinstonSalem~

A. It was a reasonable tinte afterwards.
Q. 10. Within 10 days~
A. I guess it was.
Q. 11. Did l\£r .•Jefferson give you a report?
A. Yes, sir.
Q. 12. 'Vas it a written report?
A. No, sir.
Q. 13. It was verbal?
A. Yes, sir.
Q. 14. llis report to you after exan1ining the records wa~
that the title was not goodY
A. He told me it was questionable.
Q. 15. Did he tell you why it w·as questionable?
A. The language in a conveyance from one to another wn~
not clear-it could be one way or the other way.
Q. 16. When you got that inforn1a.tion, did you
Dep.
communicate with Mr. Sparks then or ask hhn to
11/7/61 communicate with him!
page 18 ~ A. Yes, sir.
Q. 17. Was anything written to them outlining
the trouble in the title f
·
A. I don't know, I think 1\fr. ~Jefferson l1ad ~Ir. Spark~
come up and talk with him.
Q. 18. You don't know that?
A. No, I don't kno'v that.
Q. 19. Did Mr. Jefferson ever tell you that he had 1\fr.
Sparks come up and talk -with him Y
A. Well I talked to him as far as that goe~.
Q. 20. 'V11at position did you take tlu~n?
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A. To dear it up-to clear this conveyance up whether it
was leO'al.
··
Q.
Did you then tell 1\fr. Sparks that if it couldn't be
cleared up tlutt you would take what title that could be conveyed you?
A. I still didn't know wl1ether it was legal, or whether anything was wrong with her. I hadn't seen anything on that. I
wasn't turning anything down or back.
·
Q. 22. Why didn 'tyou have a deed prepared and see if the
·
people would sig·n Y
A. They said they wouldn't sign.
Q. 23. "\Vhen did they say they wouldn't sign it Y
A. Sometime in the spring of 1955.
Q. 24. "ras it wl1ile ~Ir. Jefferson was still ·representing you
that they told you that?
A. No, it was about that time, but I think it was about the
tin1e that we found tl1at flaw and were trying to elear it up
nnd they 'vouldn 't sign w·hat they already l1ad.
Q. 25. You say you were trying to clear up the flaw, what
were you doing to try to clear up the flaw?
A. To see whether it was legal or not.
Q. 26. Did you want to bring a. suit f
A. I wanted them to sell what they could-they
Dep.
l1ad no intention to convey that piece of land-they
11/7/61 assured me it was free of everything.
page 19 ~
Q. 27. Am I to understand tl1at they signed the
contract, tl1at you got :hfr.•Jefferson to examine the
title, that. l\fr. ,Jefferson told you the title was questionable on
aecount of a. rlefect in a deed which was recorded, and they
said tl1ey were not willing to clear up tl1e defect, is tl1at what
\OU snid?
· A. I didn't sa\r they said it, I said that i~ why we didn't
go through with it. "\Ye talked it over to see what they would
be willing- to do about it. lie was willing to sign the deed.
Q. 28. I wanted to huy what they could furnish me and see
wl1ether the rest was ouestiona bl(\, that would have to he d<='cided, we ~ouldn 't dedde.

2l.

R·E-EXA~fiNATION.

Q. 1. You say in response to one of }fr. White's questions
that they assured you that Pverything 'vas all rigJ1t at first
when the contract was written anrl they signed it. Did you
mean to say that tl1(\y assured you tl1ey could give you good
conveyaneP to tl1is property?
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A. The only thing due was 1954 taxes.
Q. 2 You still insist on conveyance of the full contract if
the court decides it can be so conveyed "l
A; Yes, sir.
CROSS EXAMINATION.

· Q. 1. '¥hy did you wait so long to bring the suit f
A. I have been struggling with this thing for years trying
to get something done with it.
Q., 2. According to what you tell me the Sparks told you in
the spring of 1955 that they weren't going to sign tl1e deed,
what held you off?
A. I just haven't gotten around to it.
Q. 3. In the meantime you had growing timber
Dep.
and it was increasing in value every year f
11/7/61
A. I never thought about it that way.
page 20 ~ Q. 4. If it had burned down you wouldn't have
'had to stick to it as you hadn't signed the contract?
A. I hadn't thought about it that way.
RE-EXA~1INATION.

Q. 1. During· the spring· of 1955 tha.t you have been ques-.
tioned about several times, did ~{r. C. R. Sparks, the g-entleman who is sitting here, from tirrw to tin1e assure you that he
was going to straighten it up and he wrote you a letter to that
effect?
A. Yes, sir.
Q. 2. Do you authorize the stenographer to sign your nmne
to your deposition with the same force and effect as thoug-h
signed by you personally!
A. Yes, sir.
And further tl1is deponent saith not.

JOHN ED'\7'ARD HA WI\:S
By 1\tfARY LEE PERKINS
StenogTapher.
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The witness,
NORMAN H. NEBLETT,
being duly sworn, deposes as follows:

Q. 1. State your name, age, occupation and residence?
A. Norman H. Neblett, reside in Victoria, Virginia., born
October 11, 1899.
Q. 2. Occupation?
A. I am a real estate broker and farmer.
Q. 3. How long ·have you known Mr. Hawks?
A. I came back to Virginia in 1946. I don't remember him
before then.
Q. 4. As of 1955 were you and he reasonably friendly?
A. I had ~sold him prior to that time three homes.
Q. 5. Do you recall accompanying him to Winston-Salezn,
North Carolina to talk with some people concerning
Dep.
real estate located in Amelia Oounty, Virginia Y
11/7/61
A. Yes, sir.
page 21 ~ Q. 6. "\Vas your presence on that trip prompted
by any interest or profit in the transaction T
A. None whatever.
Q. 7. Do you recall seeing l\1r. C. R. Sparks, the gentleman
here?
A. Ido.
Q. 8. Do you recall seeing Mr. C. 0. Sparks?
A. Ido.
Q. 9. Were you present when the conversation between ~{r.
Hawks and the 1\Ir. Sparkses took place concerning the purchase of this real estate Y
A. I was.
Q. 10. A handwritten document dated January 22, 1955 has
been introduced in evidence as plaintiff's ''Exhibit A.'' I
hand you the document and ask do you recognize it?
A. Yes, sir, I recognize it.
Q. 11. You wrote the agreement?
A. Yes, I wrote the agreement.
Q. 12. Is that in substance the agreement that wa:s reached
between the parties at that time?
A. It was.
Q. 13. Did they deal friendly and fairly at .arms length?
A. Mr. Hawks desired to purchase and Mr. Sparks desired
to sell. ~fT. Hawks wanted to give $32,000, an'd Mr.
Sparks "ranted $40,000. My broker's license were no good in
North Carolina, but I drew up the contract a~ they wished
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me to, and I told them they just as well compromise a.t $38,000.00 a.nd they agreed on that :figure.
Q.. 14. Do you know whether or not they represented to Mr.
Hawks that they were owners of this real estate?
A. I' would have thought so-they told me that this thing
was simple and they worded it then1selves.
Q. 15. Did you witness the signatures of C. R.. Sparks, C. 0.
Sparks and Tilda Sparks f
D~p.
A. I sa\v them sign the docume~t..
11/7/61
Q. 16. ~fr. Hawks testified tha.t you and he put
page 22 ~ your signatures on at a later date so you could have
it recorded ·y
A. I think that is correct. I don't know whether I witnessed
it there or not, but it is my signature.
Q. 17. You are positive that is the agreement that was executed by those people that day?
A. Yes.
Q. 18. You saw ~Irs. Tilda Sparks 1
A. Yes, sir, went to the house and she came to the door,
seemed to be a very attractive and intelligent woman.
Q. 19. 'Vas there anything about her that would indicate
tl1at she was not of sound and norn1al mind?
A. No, sir, just a-s intelligent as anyone I ran across.
Q. 20. To the best of your knowledge and recollection was
anything said that day to the effect that she was in a mental
institution or l1ad been in a mental institution?
A. If that had been the case I would 'have advised Mr.
Hawks not to pay the $400.00. I am positive nothing was said.
It wasn't said before l1er and I know it wasn't said when we
were drawing up the (~ontract. They were anxious to sell and
!Ir. IIawks to buy.
CROSS

EXA~IINATION.

Q. 1. ~Ir. Neblett, an1 I to understand the ans"rer to your
last question was that nothing was said about the tnental eonclition of ~Irs. Tilda Sparks in your presence?
A. Nothing· in my presence.
Q. 2. "\Vhat you say is that you knew nothing about it, and
had· you kno,vn anything about it you would have advised Mr.
IIawks not to pay the $400.00'
·A. That is correct.
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Q. 3. You never saw any of the Sparks' before that time f
A. No.

Q. 4. Did you yourself know anything about this timber?
A. No, sir.
Dep.
11/7/61
page 23

~

RE-EXAMINATION.

Q. 1. vVere you in 1\1:r. Hawks' presence or were you not a.ll
during the period of negotiation that day?
A. I am positive I was. We were all together and I told
him at that particular time I was interested in a nursing home
and his brother was in one.
CROSS

EXA~IINATION.

Q. 1. You did have conversation with }rfr. C. 0. Sparks
about how the nursing home was operated?
A. Yes, sir.
Q. 2. Nothing could possibly have been said about 1virs.
Sparks and you not hear it?
A. Not in my presence, I am positive I would have.
Q. 3. 'Vhen the instrument was executed just one copy was
made?
A. I think it wa:s, because down there I was just doing it as
a friend.
Q. 4. As a realtor you knew if Mr. Hawks didn't sign that
document it would have been hard to make him take the property?
Objection by Mr. Gravatt.

Q. 5. In your experienc-e as a realtor with contracts involving the sale of real estate don't you have both the buyer
and seller sign Y
A. Yes, sir, in a contract, just a listing I do not.
Q. 6. But a contract of sale you usually do Y
A. Yes, sir, absolutely.
Q. 7. That instrument down there you handled the money?
A. All parties very anxious to perform and not making
any commission out of it I was trying to protect them all. I
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was trying to protect J\.Ir. Sparks as well as Mr. H·awks and
he is a friend of mine.
And further this deponent saith not ..
NORMAN H. NEBLETT
By MARY LEE PERKINS
Stenographer.
Dep.
11/7/61
page 24

~

State of Virginia,
County of Nottoway, to-wit:

I, ~Iary Lee Perkins, a notary public in and for the County
of Nottoway, in the State of Virginia, do hereby certify that
the foregoing depositions were duly taken and reduced to writing at the place and time therein mentioned, but by consent
of the parties, were taken stenographically and the signatures
of the several witnesses thereto were waived.
In witness whereof I have hereunto set my hand and seal
this 15th day of December, 1961.
~fARY

LEE PERKINS
Notary Public.

The depositions of C. 0. Sparks and others, taken before
me, Dorothy B. Sadler, a Notary Public of and for the City
of Petersburg, Virginia, pursuant to agreement of counsel, at
the offices of Vlhite, I-Iamilton, 'Vyche & Shell, 705 Union
Trust Building, Petersburg, Virginia, on March 10, 1962, at
10 :30 A. M., to be read as evidence on behalf of the defendants
in the suit of J. E. Hawks v. C. 0. Sparks, et als.
Present: )V. ~I. Gravatt, .Jr., Esq., Counsel for Plaintiff.
•J. H. Barney, Esq., "\Vm. Earle White, Esq., Counsel for
Defendants.
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C. 0. SPAR.KS,
being first duly sworn, deposes as follows:
By Mr. 'Vhite:
Q. You are Mr. C. 0. Sparks?

A. Yes.
Q. Where do you live~
A. Wins·ton-Salem, North Carolina.
Q. 1\tlr. Sparks, you are one of the defendants in
this case, are you not?
A. Yes, sir. .
Q. You have an interest in a parcel of land in Amelia
County, Virginia along with your brother, Mr. C. R. Sparks.
Is that right?
A. That's right.
Q. What is the extent of your interest?
A. Fifty percent.
Q. In fee or for life?
A. For life.
Q. Mr. Sparks, on January 22, 1955 <lid you have a conference with your brother and with Mr. Hawks, who is the
plaintiff in this case 1
.l\.. They came to see me at that time.
Q. ' '7here were you living at that time?
A. I was in a nursing· home at that time.
Q. In Winston-Salem?
A. That's right.
Q. At that time did you sign a contract, a paper writing
agreeing to sell to Mr. Hawks the farm in Amelia County ·virginia containing about 452lf2 acres?
'
A. We did sign an agreement.
Q. Do you remember what took place at that conDep.
ference on .January 22, 1955 between you and your
3jl0j62 brother on tl1e one ·hand and l\fr. Hawks on tbe
page 3 ~ other?
A. To the best of my recollection and to the best
of my knowledge, seven years is a long time and there was
quite a bit of discussion, it lasted quite a while. It lasted about
all day. I was in the bed at that time. They came and said
they were interested in buying the propert.y. That had never
been offered for sale. I didn't know them. Never had no correspondence with them before.
.
Q. Do you remember how much they offered yon for the
11roperty at that time?
Dep.
3/10/62
page 2 ~
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A.. I don't know. They dickered around there quite a while
trying to get n1e to agree to sell. I tried to hold off.
Q. "\Vhy did you hold off f
A. To get a valuation of 1uy interest in the property.
Q. Why did they tell you they were in 'SUCh a hurry to close
the mattert
A. He said he was in the market for the tintber and he had
an order for some lu1uber and he was in the 1uarket for the
timber and needed it right away.
Q. "\Vhat was the agreetuent, in this agreenwnt that you
signed that calls for $38,000.00 to be paid, wha:t was the understanding about when that was to be paid~
A. Inside of ten days. After he checked the title.
Q. In other words ·he was going to have the title ch~cked?
A. That is right.
Q. And make settlement within ten days if the
Dep.
title was all right, is tha.t it?
3/10j62
A. To the best of tny knowledge.
page 4 ~ Q. Did he make an~r statement as to where he expected to get the nwney T
A. To the best of my knowledge he said he would go to a
bank in Lynchburg.
Q. Did he make settlement in ten days?
A. No, sir. That is the last time I have heard from hhn.
Q. Have you had any con1munication with Mr. Hawks either
by personal interview or by telephone or by correspondenre
since January 22, 1955?
A. No, sir. None 'vha.tsoever.
Q. That is the last time you had any cmntnuuiration with
him one wav or the other1
A. That is right.
Q. Has Mr. Hawks ever made any offer to you or to your
knowledge to accept such title as you and your brother and
his wife had in the property provided you would rut down on
the purchase price accordingly?
A. No, sir.
Q. You have never heard of any such offer?
A. No, sir.
Q. And no such offer has ever been made to you by ~{r.
Hawks or by anyone acting for him?
A. No, sir.
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By 1\fr. Gravatt:
Q. Mr. Sparks, you stated I believe that this land
or tiinber had not been offered for sale before you
Dep.
3/10/62 saw these gentlen1en 1
page 5 ~ A. No, sir.
Q. Is it not a fact that you had actually negotiated
a sale for this land to Continental Can Cmnpany previous
to this 1
A. Not to my knowledge.
Q. Did you have any dealings with 1\fr. A. L. 'Venrich of
Continental Can Company?
A. No.
Q. Or lVfr. B. vV. Gibbs of Wilson, Virginia?
A. No, sir, not to my knowledge.
Q. Did you ever have any correspondence with Bohannan,
Bohannan and Kinsey?
A. They have wrote something, I think, wanting to buy or
appraise it or son1ething, but ·we had no direct dealings with
thmn. T·hey wanted to know if "Te would be interested in
selling or something.
·
Q. Isn't it a fact, J\IIr. Sparks, that you and your brother
neg·otiated a contract to sell this property to Continental Can
Cmnpany for $24,887.50 some time prior to this transaction?
Isn't it a fact that you all backed out on that sale, just as you
are trying to do on this oneT
A. When was this Y
Q. In 1950?
A. No, sir. I don't. ree.all it.

That is all I want to ask.
And further this deponent saith not.
Signature waived by consent of counsel.
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Dep.
3jl0j62
page 6 ~

CHARL~JS R. SPARKS,
being first duly sworn, deposes as follows:

By Mr. vVhite:
Q. Your name is Charles R. Sparks 7
A. That is right.
Q. You own an interest in a parcel of land in Amelia County
containing 4521;2 acres, more or less¥
A. Yes, sir.
Q. Your brother 1\Ir. C. 0. Sparks also owns an interest in
the property¥
A. Yes, sir.
Q. And I believe your children also l1ave an interest In
it?
A. Yes, sir.
Q. How many children do you ha.ve, j\£r. Sparks?
A. Three.
Q. Will you please give their names and ages?
A. :rvry oldest is Roy B. Sparks.
Q. How old is he?
A. He is 23. l\t[y daughter is Charline Sparks.
Q. How old is she¥
A. She is 21. And Ronnie Odell Sparks.
Q. Is that R.onald 0. Sparks?
A. Yes.
Q. How old is he?
A. Sixteen or seventeen. He will have a birthday now in a
few days. lie is sixteen or seventeen.
Q. And you have one other child? Yon say you
Dep.
have four children¥
A. Three.
3/10/62
page 7 ~ Q. l\{r. Sparks, on January 22, 1955 did you execute a contract. to sel1 this acreage in Amelia County
to 1\fr. Hawks¥ l\{r..J. ~.Hawks~
A. I signed that agreement. Yes.
Q. Where did you sign that agreement?
A. Well one reason he was very interested in buying timbe~
·
Q. Where did you ·sign it?
A. In my home-no it was in the nursing home where my
brother was staying.
Q. In "'\Vinston-Salem., North Carolina?
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A. Yes, it was in 'Vinston-Salem.
Q. Will you please state whether you had ever seen ~1:r.
Hawks bef·ore that day?
·
A. No, sir. I never met the man that I know of.
Q. Did you have any previous appointment with him that
day 1 Did you know he was coming to see you~
A. No, sir, I did not.
Q. Mr. Hawks has testified and so has 1\fr. Neblett tl1at they
came down to 'Vinston-Salem that dayA. That's right.
Q. They came to your home?
A. Yes, sir.
Q. What took place at your home when they first g·ot there?
A. ''Tell they came up and they introduced themDep.
selves and they told their business, that they were
3/10/62 out looking for some timbered land and timber, and
page 8 ~ they had learned that I had some timber in Amelia
County and they wanted to know if I was interested
in selling. I told them well I had not thought anything about
Reiling it, that it was not for sale, but I said there are other
parties involved and I can't offer it for sale myself. They
wanted to know who they were, and I told thmn that my
brother C. 0. Sparks had a half interest in it, and they wanted
to know where he was and they wanted to go talk to him, so
I got in the car with them and went up to the rest home where
he was, and the conversation was took in his presence.
Q. So the negotiations you had took place in the nursing
home?
A. At the nursing home.·
Q. No negotiations at your house at all?
A. No, sir.
Q. At that time \Vas your wife at home?
A. Yes.
Q. Had she been previously away fron1 home?
A. Yes.
Q. Where had she been'
A. She had been in state mental hospital at Butner, North
Carolina.
Q. How did she happen to be home that particular day?
A. She was home on parole for just a fe\v davs to see ·how
·
she got along.
Q. Had she been committed ·to the institution in N or~h
Carolina?·
A. Yes.
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Q. Is that the only time your wife has been to a
Dep.
mental institution, Mr. Sparks?
3/10/62
A. No, sir.
page 9 ~ Q. Had she been to a mental institution on nwrc
than one occasion?
A. Yes.
Q. Did she return to a n1ental institution after ,Januat~y 22,
1955¥
A. Yes, sir.
Q. Where did she go back?
A. She went back to the state 1nental hospital in North
Carolina. That is in Butner.
Q. That is near Durham?
A. Near Durham, that is correct.
Q. So she was actually at the tilne, ,Janua.ry 22, 1955, she
was actually at your home then on parole from Butner and
she went back to the state hospital at Butner, North Carolina
how soon after this ?
A. I can't recall the exact date. It was approximately six
or eight months afterward. Wait. a. minute. She had to go
back and stay a. few days, and in a week or ten days they released her.
Q. Then you say she went back again?
A. Then she was admitted the second time after that, which
was, I ca.n 't recall now just when it wa.s, but she was admitted
after that.
Q. Prior to that time she bad been conunitted before, both
in Virginia as well as in North Carolina. Is that right?
A. That is right.
Q. So your wife has bad a history of mental
Dep.
trouble for quite a. few years t
3/10/62
A. Going back a few years, yes.
page 10 ~ Q. Mr. Sparks, I hand you a paper entitled
"Docket Sheet for Mental Cases" which is attested by an assistant clerk of the Superior Court of Forsyth
County, North Carolina, and I ask if you got that frmn the
clerk of the court of Forsyth County, North Carolina T By the
way, Winston-Salem is in Forsyth County, North Carolina?
A. That is right. Yes, sir, I think I got this copy.
Q. I would like to introduce this in evidence at this time
as Defendants' Exhibit A, being a. paper entitled "Docket
Sheet for Mental Cases,'' attested bv the Assistant Clerk of
the Superior Court of Forsyth County, North Carolina, purporting to be a transcript of File 4189 in the records in that
office, and also recorded in Book No. 10 at page 140 in the
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records in that offi..ce, and is a docket sheet covering the legal
proceedings affecting Tilda Jane Burnette Sparks for the
period from October 28, 1954 and extending through March
31, 1956.

(Docket Sheet filed a.s Defendants' Exhibit A).
Q. This is the record of your wife, who is made a defendant
in this case under the name of Tilda Sparks Y
.A. That is right.
Q. 1\ir. Sparks, did you on January 22, 1955 tell :Nlr. Hawks
anything a bout the condition of your wife?
A. Nothing more than I told him to excuse the
Dep.
condition of my home, that 1ny wife bad been in the
3/10/62
hospital.
page 11 ~ Q. Did you tell him w·hat kind of hospital T
A. To the best of my knowledge I can't remember whether I did or not, and my wife also told him.
Q. That she had been in the hospital 1
A. Yes.
Q. "\Vhen you n1ade this contract, executed this contract, one
of the provisions in it is that there would be a g·ood and sufficient warranty deed. \Vas there any understanding as to
who was to prepare the deed to the property·~
A. Yes, sir.
Q. "\Vho was supposed to prepare it?
A. 1\fr. Hawks was to prepare it.
Q. V\Tas anything said in your presence with respect to
examination of title to the property by 1\fr. Hawks?
A. I don't quite understand what you mean.
Q. Did he say anything about ·having the title looked up
while you were talking to him!
A. vVell he spoke as he had his doubts and he wanted to go
back and check the title to see if he could get a sufficient title,
and if he could get a good sufficient title that he "rould write
the deed and he would make ·some preparation for raising- the
money and would be back at my house within a week or ten
days to foreclose the deal.
Q. Did he pay you any money at that time?
Dep.
3;10/62
A. He g-ave me $400.00.
Q. Check or currency f
page 12 ~
A. Currencv.
Q. 1\fr. Sparks did l\fr:Hawks ever present you a deed to be
executed for the property?
A. No, ~ir.
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Q. Did he cOine back and offer to settle for the property
within the week or ten days as you testified he said he would
dot
A. No, sir.
Q. When is the next communication that you recall having
heard fron1 1\'Ir. Hawks Y
A. I can ':t recall hearing from him at all, but I had an occasion to be in his vicinity on business and dropped by to see
him at his home.
Q. Where did Mr. Hawks live. then Y
A. In Victoria.
Q. And you went by to see him at his home?
A. Yes.
Q. What was discussed at that meeting?
A. Well there was not very much discussed.
Q. Did ·he say anything about the deed?
A. I went by there to see if he ·had the title, to see if he had
smne money, and he had neither. I didn't get any
Dep.
title and I didn't get any money.
3/10/62
Q. \Vhat did J\1r. Hawks tell you at that time?
page 13 ~ A. \'\1ell as I recollect something was said that he
couldn't get a clear title and he wanted to hold off
or make some arrangements .about trying to get a clear title
or something of that kind. I can't recall the words that bE.'
said.
Q. He did tell you he had not been able to get a clear title
to itY
A. About that.
Q. About when 'vas that conference if you recall?
A. I think that was some time in 1\tfarch 1955.
Q. 1955!
A. 1955.
Q. Did you see a.nybody besides ~fr. Hawks at .that time?
A. Well we didn't have much conference at his borne. He
wanted to get to his place of business and said he would go by
his a.ttorne~r 1\Ir. Gravatt's office and confer with him, and I
went with him. He went in his car and I went in mine, but. we
met at Mr. Gravatt's office.
Q. At that time did you come to any decision as to what to
do about the title Y
A. No, we didn't con1e to no decision.
Q. Did you have any subsequent conferences with ~fr.
Hawks about the title? About this transaction, I should
sayY
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A. What do you mean subsequent?
Q. After March when was the next time you saw
~Ir. Hawks about this matter?
~
A. I can't recall but it was some time way up in
the summer. I came by his place of business and
he .still hadn't done anything and there was not n1uch conference said.
Q. Was there anybody else besides ~Ir. Hawks tl1ere at that
time, or just you.and J\iir. Hawks?
A. No, sir. Just ~Ir. Hawks and n1yself.
Q. Now it was testified in July 1955 that you wrote a letter
and sent l\{r. Hawks a check for $410.00 which bas been introduced in evidence here!
A. Yes, sir.
Q. "\Vhy did you do that?
A. I figured he had broken his contract and the deal was
off.
Q. You figured there that he couldn't get good title!
A. He couldn't get good title and he failed to present a.ny
money. He failed to report back to n1e at my home within a
week or ten days.
Q. vVell now, has 1\-Ir. Hawks ever requested that you and
vour brother and vour wife convey to him such title as vou
could convey, wit1i an abatement
the purchase price? :Has
he ever made any such proposal that he 'vould take a deed
from vou and vour brother and vour wife for such title as
YOU COUld convey!
.
..
·
A. 'No, sir.
Dep.
Q. V\Tba t discussion do you recall you have had
3/10/62
with reg·ard to trying to straighten out this title?
page _15 ~
A. We ·haven't had any discussion except just a
little bit in 1\:Ir. Hrava.tt 's office in which lJe tried
to rearrange in writing some deeds, is the only talk I can l'C'call.
Q. Did ~fr. Hawks ever ask you if you 'vould be willing to
convey a part of the property if he eonld get title to a part
of the property?
A. No,. not to n1y recollection.
Q. After you sent the check hack to 1\{r. Hawks he 1·eturnecl
the el1eck to von didn't he f
A. Yes he ·refunded the check.
Q. And said l1e was still working on the title?
A. I can't recall whetl1er h(l made that statement in hi~
letter or not.
Dep.
3/10/62
page 14

of
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Q. 'Yell the letter is in evidence. Did you haYe any further
conference with 1\fr. Hawks after he l'eturned your check in
.July 1955 f
. A... Mr. Hawks and 1\Ir. Gravatt came to my hmne that fall.
Q. In 1955, that same year?
A. I believe it was. I haven't got no dates on that.
Q. What was the purpose of their visit~
A. Well I can't recall that. They entered n1y bonte and we
just had an introduction conversation there,. and my wife she
came in and about the first thing she ~tated was that if you
gentlemen are here on getting· nw to sign a deed I am not
signing a deed.
Q. That was in October 1955 ~
Dep.
A. Well as best I can recall it was son1ewhere
3j10j62
around thE're.
page 16 ~
Q. The fall of 19551
A. I remember plainly that 1\Ir. Gravatt said
well there is nothing we can do here, we had just. as well go.
Q. As a matter of fact, Mr. Sparks, the record which has
been introduced here as Exhibit A indicates tl1at vour wife
was not finally discharged fron1 her commitJnent to the hospital until March 31, 1956, so at that time Rhe wa~ still home on
probation or parole 1
A. Yes, sir.
Q. Since that tin1e what communicHtion l1ave you received
from ~fr. Hawks if any with· reRpect .to the sale of this propertv?
A. Since that time. A~ well as I t·(lcall I helieve that is
about the last time until he started snit.
Q. And of course you l1ave paid into court the $400.00 wl1iel1
was given you hy 1\fr. Hawks!
A. Yes. I don't have any n1.onev of his.
Q. Has Mr. Hawks evet: stnt.ecf to you tl1at 'he would pay
the $38,000.00 purchase price on a deed signed b~T you and
your brother and your wife!
A. If ow· was that again 1
Q. lias ~Ir. Hawks ever told you that l1e would pny ~~ou the
$38,000.00 calleil for l1v the contract i·f vou and vonr lwotllPr
and your wife would ~ig-11 a deed for the prope;·ty ~
A. No, sir.
·
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By

~Ir.

Gravatt:
Q. Mr. Sparks, your brother 1nade the statetueut
Dep.
that this property had not been on sale before thi~
3jl0j62
thne. Isn't it a fact that you people had negotiated
page 17 ~ a sale of it to Continental Can Company before'?
A. This property has never been offered for sale.
(J. Did you people enter into an agreen1ent. to sell to Continental Can at any tin1e before this?
A. No, sir. They tried to buy it. As well as I recollect they
wrote out. a deed, I think, and sent it down there but it was
never signed. No agremnent. was n1ade and never was any
1noney passed, or nothing.
Q. No agTeements were made between you all at all?
A. No, sir.
Q. J\IIr. Gibbs didn't represent you or anyone in regard to
selling· it?
A. ~{r. Gibbs came to see me and wanted to buy the place
one time, but there was never no price made or nothing. They·
never made any down payment.
Q. Do you deny that any ag-remnent was ever tnacle between
you or any of your people throug•h J.\IIr. Gibbs to sell this property to Continental Can Con1pany?
A. Not to my recollection. No. If I wanted to sell to
Continental Can I would have negotiated with them personallv ..
Q. Mr. Sparks has anybody sincCl the time yon people sold
this property to Mr. Hawks for the price stated in the contract
offered you any more for this property if you didn't go
through with the sale?
Dep.
3j10j62
page 18 ~

1\{r. Barney: "\:Vait a n1inute on that. The wav
you phrased that question, at any time you solei.
Do you n1ean entered into this agreetnent?

Q. At any time since you signed this contract. You call it
an agreement. I call it a contract.
A. No, I have never entered into any other agree1nent.
Q. Have you negotiated with anyone concerning the sale of
it since then ·other than Mr. Jiawks ~
A. Well I have not-what do you mean negotiate~ 1\{ak('
yourself a little plainer in common words.
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Q. Have you discussed selling it to some other person provided you can win this suit and not have to sell it to l\{r.
Hawks?
A. No, sir. I have never offered to sell it to nobody else.
Q. I didn't ask you if you offered. If.ave you discussed it 1
A. I have talked to some of them about the values, wha.t
they thought the value of it was.
Q. Have you talked to other people who were interested in
purchasing it¥
A. I can't answer that. I don't. know whether he was interested or not.
Q. Those you discussed the valuation of it with, did they
indicate they thought the value was hig·her tl1an this $38,000.00Y
Dep.
3/10/62
page 19

~

}'lr. Barney: After all tl1ere is seven years difference. It all depends on wha.t year it was.
~Ir. Gravatt: You can ask your questions and let n1e ask
him mine.
(The question was read to the witness) .
.li. No, they didn't give n1e an answer on that.
Q. All right, sir. I will ask you this. Do you think $38,000.00 is a fair price for the property?

1\Ir. 'Vhite: Now?
l\{r. Gravatt: Then, now or any other thne in between.
A. To my knowledge I don't know the value of t lw place.
I didn't know it then and I don't know it now.
Q. Well is that the reason you don't want to go tlnough
with this contract, because you don't know the vahw of t.he
placet
A. No, sir.
1\fr. White: I want to interpose this. The question on
cross examination disregards the pleadings in this case which
are to the effect that the title of the property is
Dep.
such that conveyance cannot possibly be made bv
3/10/62 the parties who signed this contract except as to
page 20 ~ their interest, which is not a complete interest in
the property.
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~:Ir. Gravatt: Is that an objection you are stating to the
record1
1\Ir. \Vhite : That is an objection to the line of questioning
as to 'vhy he doesn't want to. The pleadings are that he
can't do it. Whether he wants to or doesn't want to would
be immaterial.

Q. 1\Ir. Sparks is the reason you don't want to sell this
property the reasons stated in the pleadings 1
A. I never wanted to sell it.
Q. vVho did want to sell it 1
. A.. Nobody that I know of.
Q. Actually, Mr. Sparks, ~{r. Hawks has always been ready
to go through with the transaction has 'he not 1 Hasn't he
offered to go through with it many times!
A. I don't think so.
Q. Isn't it a fact that when he and I caine to Winson-Salem
we came there requesting you to go through with the sale
and you said you couldn't get your wife to sign the deed~
A. You didn't present the deed for us to sign. You didn't
offer any money. "\Yhat do you expect 1ne to do, donate it to
you¥
Dep.
Q. Isn't it a fact when 1\!Ir. Hawks came there
3/10/62 ready to pay you the money for the deed and you
page 21 ~ stated you couldn't get your wife to sign it and she
said she would not sign it?
.l\. She said she wouldn't sign it.
Q. Didn't you later write me a letter and state, ''I was ltolding off time ·hoping that she would snap out of it'' 1
1\Ir. "\V1.tite: I will ask you to show tl1e letter to the witness.

Q. Do you deny that yon ever wrote anything to that effect 1
j\fr. Barney: Object to that unless you show tl1e whole
letter to him.
~Ir. "\Vhite: What he is asking is whether he denies ever
writing the letter at an.

Q. You state that the reason for the bold up in the transaction is something on 1\!Ir. Hawks' part. Mr. Ha\vks states
that the reason for tl1e hold up is something on you people'~
part. I am asking you isn't it a fact that you have indicated
to me and to Mr. Hawks that the hold up was your wife?

42

Supreme Court of Appeals of Virginia
Gha.rles R. Sparks,

A. One point, I would say yes. If your wife don't sign it or
can't sign it that would he a point that would hold it up,
wouldn't it?
Q. Are you willing to deliver the deed to 1\{r. Hawks now
upon payment of the money? If he will pay the 1noney into
court in this suit, the full purchase price.
A. No. Not now.
lvir. White: Another objection. The contract iu
·this case calls for a warranty deed and l\Ir. Sparks
is unable to give a warranty deed without nulking
~ himself liable to suit irrunediately.
:Mr. Gravatt: Is that an objection or argument.
1\{r. White: That is an objection to the question, because
the question is whether or not he would be willing to give a
deed, and in my opinion it is hnproper and I am therefore·
objecting to the questiQn.

Dep.
3/10/62
page 22

Q. Are you willing at-this time for l\{r. Hawks to pay for
'vhatever title you and vour brother and vour wife can deliver
with the propei· abatement of purchase price? l-Ie doesn't have
to answer that if he doesn't want to so far as I an1 concernerl.
A. 'Veil I don't know.
Q. I would say if you are this case can be settled rigl1t
now.
A. I am speaking fQr a. whole lot of persons there. I can't
speak for them.
Q. Ca.n you speak for yourselff
A. Well it would have to be agreed with the others tl1at is
in this.
Q. The other two, your wife and your brother?
A. All that is interested.
Q. In other words, as I take your answer if yQur wife and
your brother would agree to give Mr. Hawks a deed with that.
provision that you would be willing to sign also under those
circumstances, tha.t is, abatement of purchase price should
you not be able to give full title~
Dep.
3/10/62
page 23

~

Mr. '\\7hite: I think the witness ought to have
it explained to him what von
mean bv
"'
. abatetnent
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of the purchase pl'ice. Who is going to determine the abatement.
Q. I will put it to you this way, 1\tfr. Sparks. S'hould you be
able to convey 90% title to the real estate, or 50% title to the
real estate, would you be willing to sign the deed and have
~Ir. Hawks pay you the proportionate 90% or 50% of the
agreed purchase price'?
A. No.
Q. That is all I have to ask.
By 1\fr. 'Vhite:
·Q. Mr. Hawks never n1ade you any offer to do that when he
first brought this suit, did he?
A. No, sir.
Q. Has he ever made any offer prior to bringing this suit
. to do tl1at?
A. No, sir.

Mr. 'Vhite: Do you want to introduce that letter into evidence that you referred to?
1\fr. Gravatt: No, I think I will wait until I take the rest
of my depositions.
Dep.
3/10/62
page 24

Q. You testified that in January 1955 it was the
understanding that ~fr. Hawks was to have the
~ deed prepared to the property?
A. l'hat is correct.
Q. Have you ever received any deed for execution? Has
any deed been presented to you for execution 1
A. No, sir.
And further this deponent saith not.
(Signature waived by consent of counsel.)
State of ·virginia,
City of Petersburg, to-wit:
I, Dorothy B. Sadler, a Notary Public of and for the City
aforesaid, in the State of Virginia, do hereby certify that the
foregoing depositions were duly taken and redueed to writing
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B. W. Gibbs.
at the time and place therein stated, and that signatures were
'vaived by consent of counsel.
Given under 1uy hand this 12th day of 1\{arcb, 1962.
My commission expires October 22, 1963.
DOROTHY B. SADLER
Notary Public.

•

•

•

•

•

Filed ,July 12, 1962.
S. L. F ARR.AR, JR., Clerk.
'The further taking of depositions of J. E. Hawks and
others, before me, Mary Lee Perkins, a notary public for the
County of Nottoway, in the State of Virginia, pursuant to
agreement of counsel, at the office of \V. 1\L Gravatt, Jr.,
123:Y2 S. Ma.in Street, Blackstone, Virginia, on the 21st day
of April, 1962, at 10:00 o'clock A. 1\L, to be read as evidence
on behalf of J. E. Hawks, in a certain action at law, depending
in the Circuit Court of Amelia County, in the State of \Tirginia, wherein C. 0. Spa.rks et als. are defendants and J. E.
Hawks is plaintiff.
Present: Wn1. Earl vVhite, J. H. Barney, Counsel for defendants; W. M. G.ravatt, Jr., Counsel for Plaintiff.
The witness,
B. "\V. GIBBS,
being first duly sworn, deposes as follows:
By Mr. Gravatt:
Q. 1. State your nante?
A. B. ,V. Gibbs.
Q. 2. Where do ~Tou live?
A. Wilson, \Tirginia..
Q. 3. \Vbat is your occupation?
A. Deal in pulp wood.
Q. 4. Do you also run a. store?
A. Run one with mv son.
Q. 5. Do you lmow.l\fr. Charlie R. SparksT
A. Yes. sir.
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Q. 6. 1\tir. Gibbs did you ever nlRke an agreement
with 1\{r. Sparks to buy a tract of land and tin1ber
Dep.
4/21/62 in J\melia County?
page 2 ~ A. Yes, sir.
Q. 7. Do you re1uemher approxin1ately when that
was?
A. During· 1950.
Q. 8. What was the price agreed upon for the purchase
of that property?
A. $50.00 an acre.
Q. 9. 'Vas that agr~ement ever constuumated or carried
throug-h?
A. No, sir.
Q. 10. " 7hy not?
A. Because he never did sign the deed and deliver it.
Q. 11. But you did have an agreement and understanding
with hhn definitely to purchase the property at. $50.00 an
acre?
A. Yes, sir.
That is all.
By 1\fr. White:
'Q. 1. 'Vas the contract written?
A. No, sir.
Q. 2. Just a conversation?
A. His word was his bond, thnt is what 1\.fr. Sparks said.
Q. 3. Did you have t'he title looked up?
A. Yes.
Q. 4. Had an attorney to look it up?
A. l\{r. 'Villis Bohannan.
Q. 5. Did he report the title good!
A. ·Yes, sir.
Q. 6. This was w·ha t year?
A. During 1950.
Q. 7. Did you talk to anyone hesides ~Ir. Charlie Sparks!
A. No, sir.
Q. 8. He told you he owned the land f
A. He said l1e and his brother owned it tog-ether.
Q. 9. ~fr. Bo'hannan reported to ~,.ou that he and his brother
owned it. together?
Dep.
A. ~Ir. Bohannan didn't report it, ].fr. Sparks
4/21/62 said he and his brother owned it together.
page 3 ~
Q.lO. But lVfr. Bohannan did report to you?
A. About what?

I
I,.
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Q. 11. About the title~
l\.. He didn't make the report to me. I was locating for
Continental Can Company.
Q. 12. He reported to Continental Can~
A. Yes, sir.
Q. 13. Did you see the report?
A. No.
Q. 14. 'Vhat is your reason for saying so 1
A. Because ~fr. Bohannan had the check in Petersburg, and
he said he was waiting for ~Ir. Sparks to deliver the deed.
Q. 15. That is what 1\Ir. Bohannan told you 1
A. Yes, sir.
Q. 16. ~fr. Bohannan was representing Continental Can
Company?
A. Yes, sir.
Q. 17. Does Continental Can usually buy property without
a written contract?
A. I don't kno,v. I locate a lot for them and they don't
have a contract.
Q. 18. You bought the property for Continental Can!
A. I said I was locating property for Continental Can,
tl1ey do the buying and paying for it.
Q. 19. Do you know whether anybody from Continental
Can talked to J\{r. Sparks?
- A. I kno'v one that talked to J\lr. Sparks about five years
before this can1e up, and J\{r. Sparks off~red to sell for $9,000.00.
Q. 20. Were you tl1ere wl1en that b·ansaction took place 1
A. He told me.
Q. 21. Something that Continental Can n1an tolrl you?
A. Sure something that Continental Can man told 1ne.
Q. 22. You talked to l\Ir. Bohannan or :hfr. J{insey?
A. Both of tl1em.
Dep.
4/21/62
page 4 ~ By 1\fr. Gravatt:
Q. 1. 1\'Ir. Gibbs, l:fr. 'Vhite has asked you concerning your dealings with Bohannan and l{insey, I ha(ln you
a. letter dated August 31, 1950 addressed to you sig11ed by tl1at
firm, did you receive that lette1· in regard to the transaction
a bout which you are testifying 1
A. Yes, sir, I received the letter.
Letter filed herewitl1 as Plaintiff's Exl1ibit B.
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Q. 2. I also hand you herewith letter addressed to you
dated September 1, 1950 frotn ~lr. A. L. Wenrich, WoodMgr. of Continental Can Company, did you receive that
letter in regard to the transaction you are testifying about?
A. Yes, sir.
lan~s

Letter filed herewith as Plaintiff's Exhibit C.
By }!r. 'Vhite:
Q. 1. ~ir. Gibbs did you thereafter try to sell this land to
anyone else after Continental Can Company didn't get it?
A. No, sir.
Q. 2. The only thing you know is you made a verbal offer
to Mr. Sparks?
A. He made his own offer.
Q. 3. Where did you talk to him?
A. At his own farm.
Q. 4. Did you talk with 1\Ir. C. 0. Sparks?
A. No, he was at the old old at Fisherville, Virginia.
Q. 5. Did you tell ~Ir. C. R. Sparks you were representing
Continental Can Company?
A. Sure.
Q. 6. He knew you were dealing for Continental Can Company?
A. Sure.
Q. 7. You didn't try to bring any suit to make him give a
deed to the property?
A. No, the company said I 1nade the agreement
Dep.
4/21/62 about th~ land and if anyone brought suit I would
page 5 ~ have to bring it.
Q. 8. They didn't think they made a contract?
A. They have boug;ht property I located without a contract.
Q. 9. 1\{r. Gibbs, as a matter of fact, to your knowledge
C. 0. Sparks did actually sign the deed to this property did
he not?
A. Yes, sir, at Fisherville and he sent it to Winston-Salen1
Q. 10. 'Vhen it got to this man and his wife is when the
troulJlr started?
A. Yes, sir.
Q. 11. How do you ln1ow· this?
A. I g-ot ~ir. Jo·hn Segar Gravatt, his brother, and he told
me he would take n1e to 'Vinston-Salem and we went down
there. He was working on a house and we found where he
was working· and ~ir. Sparks had this deed tnade to Conti-
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nental Can Company in his car. His brother bad !:-'igucd it at
Fisherville.
Q. 12. Did you read the deed 'j
A. Sure I 1·ead the deed.
Q. 13. In "\Vinston-Salen1 ?

A. Yes.
Q. 14. Who was present?
.l\. ~fr. John Segar Gravatt and l\Ir. Sparks.
Q. 15. 'Yhat was the purpose of reading the deed·~
A. ~fr. Gravatt wanted to see the deed. He looked at the
deed and told l\{r. Sparks his brother had signed in the wrong
place. l\{r. Sparks said if it was signed in the wrong place
he could chang·e it 'himself. 1\{r. Gravatt told him no that
'vouldn 't work, then l\fr. Sparks told him he would have
another deed made and have it signed and deliver it to Petersburg to l\fr. Bohannan.
Q. 16. Did you ever get that deed¥
A. No.
Q. 17. ~Ir. Gibbs, did l\Ir. C. R. Sparks ever sign the deed!
A. No, no one but his lu·other at Fisherville.
Q. 18. Did his brother's wife sign!
Dep.
A. l-Ie was divorced .
.J.j21j62
Q. 19. In 1950, do you know he was divorced?
page 6 ~
A. In 1950 I don't know, I couldn't say that. He
told nte he was divorced f1·on1 his \vife.
Q. 20. 'Vas :Mr. C. 0. Sparks divorced in 1950!
.A. I couldn't sav that.
Q. 21. vVas his '~rife on tl1e deed in 19501 The deed you read
in the car~
A. No, sir. it was not on tlw deed. The one Ht Fisherville
signed it and the r(:lst didn't sign it.
Q. 22. Who was the rest on it?
A. Him and his wife.
Q. 23. Who else!
A. I don't know, he elailned nobody hut he and ltis wife. I
know that both husllands Hnd wives would l1ave to !-:ign the
deed.
Q. 24. That doPsn 't answer 1ny (luestion, whether or not Mr.
C. 0. Sparks' wife was on the deed!
A. It was not on it.
Q. 25. V\7 as the deed propared for l1er to ~ign?
A. Sure.
Q. 26. Both brothers and tlwir wivPs-l\tf1·. C. 0. SpHrks
and his wife and l\Ir. C. R. Spark~ and l1is wife?
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A. Certainly, all that :J1ad an interest in this land for them
to sign.
Q. 27. Who was all?
A. I don't know, he said he ~nd his brother owned the
place.
Q. 28. J\{r. G~bbs you said that you went to 'Vinston-Salem
and read the deed eleven years ago. It is not very clear in
your testimony what it contained. If you remember tell us
and if you don't say so, who was supposed to be the grantors
in tha.t deed to Continental Can Company T
A. I just don't ren1ember, but it was places for them to
sign.
Q. 29. Were there two, four, eight or ten people!
A. I don't know.
Dep.
Q. 30. You don't remember anything except Mr.
4/21;62 C. 0. Sparks had signed the deed when you saw it
page 7 ~ and nobody else 'had signed it. You do not remember how many different people "rere supposed to
sign the deed?
A.. I don't know.
Q. 31. You don't know who owned the property, and all
you know is that Mr. C. R. Sparks said he and his brother
owned the property t
A. I do know who owned .the property-Mr. C. R. Sparks
and his brother.
Q. 32. Did you see that deed?
A. Sure, I saw it.
Q. 33. \Vhen did you see the deed to them?
A. The day on the farn1. 1\{r. SparkR gave me the deed and
be was going to show me the lines, as I conldn 't site the
western and northern lines.
Q. 34. ''ibat was the date on tl1e deed?
A. I didn't set that down.
Q. 35. Did you notice what the deed said as to who owned
it?
..
A. Him and his brother.
Q. 36. Was the deed to hiin and his brother?
A. As wel1 as I can ren1ember it was, it ha.s been eleven
years ag·o. I know 'he said he and his brother owned it.
Q. 37. I have the deed before me. You said it was a deed
to C. 0. Sparks and C. R. Sparks. Was someone else mentioned in this deed'
A. I don't remember. it l1as been eleven years ago.
Q. 38. All you a(3tnally recollect is that yon talkf:ld to Mr.
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N onna;n, Neblett.
C. R.. Sparks and Mr. Sparks told you you could buy the property for $50.00 an acre. You saw nobody but Mr. C. R. Sparks
in connection with the transaction. Later after you had seen
Continental Can and they had agreed to take the property
there was a deed prepared by someone in the firm of
Dep.
Bohannan and Kinsey at Petersburg, that this deed
4/21/62 was sent for execution by the owners and you don't
page 8 ~ recall who those owners were except C. R. Sparks
and C. 0. Sparks. There could have been somebody
else. And finally Mr. C. R. Sparks wouldn't sign the deed?
A. That is true.
Q. 39. And the deal did not go through?
A. Yes.
Q. 40. And Continental Can Company would not bring
suit-yon said thatY
A. Sure I said that.
Q. 41. And that is all you recollect?
A. Yes, sir.
By Mr. Gravatt:
Q. 1. The two ~Ir. Sparks testified previously by deposition
that they hadn't sold the land or tried to sell it to anyone, and
I mentioned your name and Continental Can and they denied
making any transaction with either of you, is that true?
A. It is not true.
And further this depon('nt saitl1 not.

B. "\V. GIBBS.
The witness,
~eposes

MR. NORMAN NEBLETT,
as follows :

Bv Mr. Gravatt:
·Q. State your name?
A. Norman H. Neblett.
Q. 2. 1\{r. Neblett you previously testified concerning a trip
to North Carolina. with 1\lir. Hawks, at whieh tirr1e a eon tract
was signed by 1\{r. Hawks and tl1e two l\1r. Sparks for the
sale of some land in Amelia County, Virginia. 1\{r. Sparks
subsequent!)~ testifi('cl that 1\{r. Hawks lly side or verbal agree-
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ment agreed to prepare the deed or have the deed
prepared to that land!
Dep.
4/21/62
A. If that agreement was made I didn't hear it.
page 9 r Q. 3. "\Vere you present at all times 7
A. I thought I was.
Q. 4. Mr. Sparks also testified tha.t Mr. Hawks agreed to
come back and close tl1e transaction within ten days, did you
hear any such agreement as that'
A. If that agreement was n1ade I didn't know anything
about it.
Q. 5. Was the entire agreement between the parties the
agreen1ent which was on that written piece of paper as far as
you know?
A. As far as I know that is all the transaction I know
about.
Q. 6. You were present at all times?
A. As far as I know.
Q. 7. You were present at all tilnes when you and 1vir.
I-Iawks were at Mr. C. H. Sparks' home and also at the time
you went to the institution where l\.fr. C. 0. Sparks was lo~
cated 1
A. Yes, sir.
And further this deponent saith not.

By

NORl\IIAN H. NEBLETT
~fAR.Y LEE PERKINS
Stenograp·her.

1\IR. J. E. 1-:IA WKS,
being recalled, deposes as follows:
Bv ~Ir. Gravatt:
·Q. 1. Mr. Hawks you have heard the testimony by ~Ir.
Sparks to the effect that you were supposed to have the deed
prepared, did you by any verbal or side agreement modify
the written contract to that effect?
A. No, sir, everything written on that paper that was
agreed to. I had not agreed to fixing the deed in ten days,
that was his job.
Q. 2. You previously testified that you had an
Dep.
attorney look at the title?
·
4/21/62
A. Yes, sir.
page 10 ~ Q. 3. "\Vho. was that attorney?
A. 1\fr. Peyton ,Jefferson at. Victoria.
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Q. 4. Did he report any defect in the title·~

A. Yes, sir.
Q. 5. vVhat ·was it?
A. Acknowledgment by the notary-he notarized it after
his corrunission had expired.
Q. 6. On one of the deeds?
A. Yes, sir.
Q. 7. Did Mr. Jefferson advise you that it was smnething
that could be remedied or not?
·
A. He said the Sparks could remedy it.
Q. 8. Mr. Hawks have you been at all times ready and able
to fulfill your part of this contract?
A. Yes, sir.
Q. 9. The contract states $37,600.00 to be paid on delivery
of a good and sufficient warranty deed. Have you ever been
able to get a deed of any kind fron1 the Sparks'?
A. No, sir.
Q. 10. Have you requested it on tnore than one occasion?
A. Yes, sir, on many occasions.
Q. 11. Do you still demand a deed to the entire o'vnership
of the propertyY
A. Yes, sir.
Q. 12. If this court, or any other court, detertnined that a
deed to 100% ownership of the property could not be delivered, would you be willing to accept less than 100% conveyance
of. the property by like warranty deed to a less proportion of
it, provided the sales price is proportionately abated? In
other words, if you can get 50% under court decision, would
you be willing to take warranty deed to 50% by abatement of
the purchase price, provided 100% cannot be deDep.
livered~
4/21/62
A. Yes, sir.
page 11 } Q. 13. If it could be delivered, you still want
100% if 100% can be delivered by court?
A. Yes, sir.
Q. 14. Mr. Sparks also testified that you stated to them
that you were in the lumber or timber business and 'vas anxious to get this timber quickly?
A. Mr. Sparks didn't know me before I went down there
and he did not know my occupation-wbether I was a farmer
or lumberman or anything else. He didn't have any idea what
my occupation was.
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By ~Ir. 'Vhit~:
Q. 1. .Nir. Hawks, did you ever tell ~ir. Sparks prior to the
bringing of this suit that if good title could not be given you
to the entire property that you would be willing to accept
what part of it title could be given you with abateinent of the
purchase pr.ice?
A. Not in those words or not, but I wanted a warranty deed
with everything they could furnish me-whatever the court
says. There is nothing wrong· that couldn't be fixed if the~?
would do it. I want w'hat. our agreement called for.
Q. 2. That has been your position all the time?
·A. A warranty deed with everything they could furnish.
Q. 3. You have had it checked?
A. Yes, sir.
Q. 4. ~fr. Jefferson n1ade a report of what was wrong with
the title?
A. Yes, sir.
Q. 5. Since March, the year of the contract, ~fr. Gravatt
has represented you? Mr. Gravatt wrote a letter in March
1955 to Mr. Sparks in which he said he was representing yon?
A. Yes, sir.
Q. 6. When 1\fr. Sparks returned the check in
Dep.
July 1955 for the $410.00 and you sent it back to
4/21/62 him, you didn't say anything about you were willpage 12 ~ ing to take anything less than all?
A. I have called ~Ir. Sparks from time to time
and he kept putting me off, and then he said C. 0. Sparks
wouldn't sign it. I have tried constantly.
Q. 7. When you returned that check in ,July 1955 to 1\fr.
Sparks, neither you nor your attorney said anything about
you were willing to accept anything less than all f
A.
e didn't want to do it.
Q. 8. You say you ·have been rig·ht after him since 1955,
but you wait until1961 to bring suit?
A. I l1ad spent a lot of money in telephone calls and his
coming up and getting nothing done. I was waiting for him
to do something, nothing I could do. I thought he was coming
around,-as he said his wife had been in this shape for quite
a while and I thought everything would be better.
Q. 9. That is not what you said in 1955 f
A. That is why I waited all these vears. I have tried to
~et Mr. Sparks to give me a deed and he wouldn't deliver the
deed.

"r
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Q. 10. He did return your money in 1956!
A. That wasn't in the agreement. Everything· I agreed to
was in writing.
Q. 11. You weren't willing to take a deed with just Mr.
Sparks' name?
A. No, sir.
Q. 12. 'Vith ~Ir. C. 0. Sparks' na1ne 1
A. Not hardly.
Q. 13. That is all or none to conveyt
A. Yes sir, I wanted all they could convey.
Q. 14. You said you wanted the whole then Y
A. I wanted everyone to sign that would sign.
Q. 15. If they did have title to all you wanted all!
A. Yes, sir.
Q. 16. You put your money out for to get all?
A. Yes, sir.
Dep.
4/21;62
page 13

~

By ~fr. Gravatt:
Q. 1. Your attorney has advised you time and
time again that you still can get it all and you should demand
it all. However, should the court say you can't get it all,
then you are willing to take what you can get?
A. Yes, sir.

Bv J\llr. " 7hite:
"'Q. 1. In the Amended Bill you didn't actually mean that
you are willing to take what title can be given with abatement
of purchase price f
A. Yes, sir.
Q. 2. Signed and sworn to by l\ir. Hawks, is that your signature f
A. Yes, sir.
Q. 3. Suppose that the court holds tl1at ~Ir. Sparks l1as only
one-half interest in the property and his brother has only life
interest in one-half of the property, are you saying now you
are willing to take title to one-'half interest l\Ir. C. R. Sparks
and life interest l\fr. C. 0. Sparks can convey, provided the
r?urt will reduce the purchase price because ~rou are not gethug the 'vhole?
A. Not the way you say your question. According to this
contract I want a warranty deed for all; if I can't get the warJ"ant.y deed for all of it, I want all that those three signatures
ean legally convey to me.
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Q. 4. 1\'hen have you ever put that in writing to J\;Ir. Sparks
at any tilue?
A. \Vhat?
Q. 5. Exactly what you said¥
A. What they can convey even if it is less than all.
Q. 6. Have you ever told 1\tir. Sparks that before~
A. Yes, sir, a number of times.
Dep.
Q. 7. Can you pinpoint one time?
4/21/62
A. I can't keep up with dates.
page 14 ~ Q. 8. There is no way I can investigate any
further as to where you made that remark,-here
or down there?
A. It was up here.
Q. 9. Was it in Mr. Gravatt's office or in Victoria?
A. I don't remen1ber that far back.
Q. ~0. \Vhen you brought your suit, why didn't you say
so? You signed the original Bill of Complaint, and there is
nothing in there about that, and you swore to that Bill of
Com.plaint.
A. l\fr. \Yhite nobody has proved to 1ne anything to keep
then1 from conveying me all of it.
Q. 11. If that is true, you have never given any com;;ideration for anything less than all?
A. I can't expect anyone to deliver n1e more than what
they can deliver. Nobody told me they couldn't deliver anything less. They refused to fix tl1is acknowledgment-they
never have cleared that up, it could be done.
Q. 12. Is that the only thing· you found wrong?
A. It is the main thing.
And further this deponent saitl1 not .
.T. E. HA"\\7 J(S

Bv 1\IARY LEE PERKINS
·
Stenographer.
Certified copies of deed f1·on1 .J. R. Sparks and wife to
Charlie R. Sparks, etc., dated ,June 8, 1946, recorded Deed
Book 97, page 128; deed from C. 0. Sparks to Charlie R.
Sparks, dated February 13, 1954, recorded Deed Book 103,
page 493; and letter from S. L. Farrar, Jr., Clerk, to Mr. C. R..
Sparks, dated ~fay 21, 1954, introduced by stipulation and
filed as Defendant~' Exhibit 3, Exhibit 4 and Exhibit 5.
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State of Virginia,
County of Nottoway, to-wit:
I, lVIary Lee Perkins, a notary public in and for the County
of Nottoway, in the State of Virginia, do hereby
Dep.
certify that the foregoing depositions were duly
4/21/62 taken and reduced to writing at the time and placed
page 15 ~ therein mentioned, and signed by B. \V. Gibbs; the
other witnesses J. E. Hawks and Nor1nan II. Neblett, having consented were taken stenographically and their
signatures were 'vaived.
In witness whereof I have hereunto set my hnnd this 2nd
day of l\{ay, 1962.
My commission expires .January 16, 1966.
Seal

l\IARY LEE PERKINS
Notary Public.
A Copy-Teste:
H. G. TUR.NER, Clerk.
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