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1. Form and contents of appellant's brief. The opening brief of the appellant (or
the petition for appeal when adopted as the opening brief) shall contain:
(a) A subject index and table of citations with cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases.
_(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise ~tatement of the facts, with references to the pages of
the record where there is any oossibility that the other side may question the statement. Where the facts are controverted it should be so stated.
(d) Ar?ument in support of the position of appellant.
The brief shall be signed by at least one attorney practicing in this court. giving
his address.
The appellant may adopt the petition for appeal as his opening brief by so stating
in the petition, or by giving to opposing counsel written notice of such intention
within five days of the receipt by appellant of the printed record, and by filing a
copy of such notice with the clerk of the court. No alleged error not specified in the
opening brief or petition for appeal shall be admitted as a ground for argument by
appellant on the hearing of the cause.
2. Form and contents of appellee's brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, in ad,J:•ion, may
refer to other reports containing such cases.
(b) A statement of the case and of the points involved. if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate reference to the pages of the record.
(cl) Argument in support of the position of appellee.
The brief s hall be signed by at least one attorney practicing in this court. giving
his address.
3. Reply brief. The reply brief (if any) of the appellant shall contain all the authorities relied on by him, not referred to in his petition or opening brief. In other
respects it shall conform to the requirements for appellee's brief.
4. Time of filing. (a) Oivil cases. The opening brief of the appellant (if there be
one in addition to the petition for appeal) shall be filed in the clerk's office within
fifteen days after the receipt by counsel for appellant of the printed record, but in no
event less than thirty days before the first day of the session at which the case
is to be heard. The brief of the appellee shall be filed in the clerk's office not later
than ten days before the first day of the session at which the case is to be heard. The
reply brief of the appellant shall be filed in the clerk's office not later than the day
before the first day of the session al which the case is to be heard.
- (b) 01·iminal Oases. I n criminal cases briefs must be filed within the time specified
in civil cases; provided, however, that in those cases in which the records have not
been printed and delivered to counsel at least twenty-five days before the beginning
of the next session of the court, such cases shall be placed at the foot of the docket
for that session of the court, and the Commonwealth's bri ef shall be filed at least ten
days prior to the calling of the case, and the reply brief for the plaintiff in error not
la ter than the clay before the case is called.
(c) Stipulation of comisel a.~ to filing. Coun sel for opposing parties may fil e with
the clerk a written stipulation changing the time for filing briefs in any case; provided, however, that all briefs must be filed not later than the day before such case
is to be heard.
5. Number of copies to be filed and delivered to opposing counsel. Twenty copies
of each brief shall be filed with the clerk of the court. and at least two copies mailed
or delivered to opposing counsel on or before the clay on which the brief is filed.
6. Size and Type. Briefs shall be nine inches in length and six inches in width, so
as to conform in dimensions to t he printed record. and sha ll be printed in type not less
in size, as to height and width. than the type in which th e record is printed. The
record number of the case and names of counsel shall be printed on the front cover of
all briefs.
7. Non-compliance, effect of. The clerk of this court is directed not to receive or
file a brief which fails to comply with the requirements of th is rule. If neith er side
has filed a proper brief the cause will not be heard. If one of the parties fails to file
a proper brief he can not be heard. but the case will be heard ex parte upon the argument of the party by whom the brief has been filed.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Rec()rq No. 3141
R. H. BOLLING, .AJ:>J>ellant,
versus

KING COAL THEATRES, INCORPORAT.E":P, App~lle~.

PF,1TITIQN.

To the Honorq,ble Jit~tices of the Sitpreme Court of Appeals
of Vir_ginia:

·-

You1· petitione-r, B,. H. Bolling, ·respectfully repres~nts
unto your Honors tha-t he is aggriev~d by :a decree of the
Circuit Court fo1· Wise Countw ~ntered in the above style~
cause. .He shows that he instit:J1ted :a -suit in chancery iri the
Ci,reuit -Cou:rt for Wise County against King Coal Theatres,
Ineo1·)?~H·ated, in ·which -suit -the defe~dant filed its answer to
the bill of eompfafot.
''rhe -suit was -for the rescission of -a <wm:bination leaseoption-to..plilireha.se ~on:tract oov-e-1~ing the 'iJ3ol:ling Theatr~.,,
in the town of Norton, in :whieih contract th~ ·petitioner, .owner
of the property, was the lessor-optioner and the defenda1_1t
corpor_ation was less~e-opti9n~~. Th~ lease part of the ~~m·tract pr9v:id~s for a term -of f ou:r years commencing on -February 1., i944, and the option to ·pur~hase may b~eom~ operative -0niy at -the :end of ·the ·term.
2""
:stThe assigned g1~ounds for rescission -were failure of
the lessee-optionee to perform its contract obligations:
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{l) To pay the premium on a $70,000 fire insurance policy
on the building.
(2) To pay the real estate taxes assessed against same for
the year 1944 by the Town of Norton and the County of
Wise.
(3) To furnish adequate beat for an office and store room
in the building reserved by the lessor-optionor.
( 4) To grant free access to all shows and performances in
the theatre to the petitioner and members of his family.

The bill also alleged a general disregard by the defendant
of all its undertakings and obligations under the contract,
with the exception only of the payment of the monthly rent.
The answer denied breaches (1), (3) and (4) as above listed,
and set forth excuses for its admitted failure to pay taxes.
The bill prayed for rescission of the contract and for certain incidental relief necessary for an adjustment of the
rig·hts of the parties.
Depositions on behalf of each of the parties were duly
taken and filed.
The lower court wrote an opinion and entered a final decree on January 8, 1946, which denied any and all relief
(even incidental) to the petitioner, and dismissed his bill
with costs. The proven defaults by the lessee-optionee were
characterized in the opinion as either "technical" or ''unintentional'', and the court further held that the '' same
3'• rules" should apply *'with reference to the cancellation
of the option-to-buy provision of the contract as would
apply if the suit were one to enforce the forfeiture of a lease.
In order to avoid a waiver of his rights, the petitioner has
declined to accept monthly payments under the contract since
the commencement of his suit, and thus is out $16,250 at the
date of this petition ($1,250 per month), and would have to
foreg·o acceptance of an additional $30,000 to avoid such
waiver to the end of the contract period, at which time the
option to buy petitioner's property may become operative.
The decree of January 8, 1946 (incorporating the lower
court's opinion), is the one herein complained of and to which
this application for appeal is prosecuted.
A transcript of the entire record accompanies this petition..
Hereinafter the parties will be designated according to
the positions they occupied in the lower court, that is, R. H.
Bolling, the lessor-optioner, as complainant, and King Coal
Theatres, Incorporated, the lessee-optionee, as defendant.

R. H. Bolling v. King Coal Theatres, Inc.
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STATEMENT OF FACTS.
The complainant (petitioner), R. H. Bolling, is and has
been for many years a resident of Norton, Wise County,
Virginia. He has been a successful road contractor in Virginia and adjoining state.s In 1931 he decided to erect a
modern motion picture theatre building in Norton on lots
4* purchased *by him for that purpose. There was no
theatre worthy of the name in the town at that time,
although Norton is near the geographic center of a county
with more than 50,000 population. During that time of nation-wide economic depression the complainant erected a
modern, almost fire proof theatre building, with a seating
capacity of seven hundred and seventy-eight. The building
also contains two store rooms on the ground floor and three
offices on the second floor in the front part of the building.
At the time it was erected and at present, the building is
one of the :finest theatre buildings in the southwestern part
of the state. The complainant, being a construction man and
a local citizen, took a great personal pride in. the planning,
construction, finishing; and operation of the theatre. At the
suggestion of a local friend, H. G. Gilmer (now State Comptroller), he g·ave the theatre his surname, "Bolling", which
name it still bears.
· Through a lessee and later by a family controlled corporation complainant operated a first class, first run motion picture theatre in his building, the operation being :financially
successful until 1940. At that time the defendant, King
Coal Theatres, Incorporated, which operates, or did operate,
a chain of theatres in Southwest Virginia, commenced the
operation of a motion picture theatre in a converted store
room in Norton. Within a few months this theatre was
greatly improved and enlarged by the defendant. It wa~
5'i. called the "Norton Theatre". The resulting *division
of patronage, coupled with the defendant's advantag·e
in booking pictures and in buying power, began to seriously·
affect the :financial success of the "Bolling Theatre".
The probable :final result of this unequal competitive situation induced the complainant to lease his theatre to the defendant. The lease agreement provided for a term of five
years and was dated February 15, 1941. A copy thereof appears in the transcript at page 7. After the defendant thus
acquired control of the "Bolling· Theatre" it closed the
"Norton Theatre".
In 1943 the defendant approached the complainant with
reference to purchasing the Bolling Theatre, and made va-

4

Supreme Court of .Appeals

oi Virginia

rious offers. During this time the complainant was registering protests with the def cndant for various failures to
perform its obligations under the lease agreement, such as
granting free access to all shows and performances in the
theatre to members of complainant's family; furnishing adequate heat to the offices and stores in that part of the build..
ing reservec;l. by the complainant, and the careful and proper
maintenance 'of the leased premises. These protests were
virtually ignored. The complainant had sufficient reason to
be dissatisfied with the defendant as a lessee, but no agreement for sale of the property was reached, primarily because
the complainant did not wish to part with ownership of the
theatre in which he took the personal pride hereinbefore
mentioned.
In November, 1943, during the time when offers to purchase were being made to the complain.ant and rejected by
him, the theatre caught fire due to the gross and inex6• cusable, if not •criminal, negligence of the defendant.
The screen, screen rigging, draperies and part of the
sound .equipment and wiring were destr.oyed. The stage
floor and the ceiling were seiiously damaged. The greatest
damage was to the heavy .ornamental plaster on the ceiling
of the auditorium. ·The dang.er of its falling nece.ssitated
the closing of the theatre. The complainant charged the de-fendant with liability for thie fire damag,e under the terms oi
paragiraph 6 of the lease ag-reemeni, lby which the lessee had
agr.eed to save the lessor '' harmless from any and al[ dam..
age resulting from negligent maintenance arid .operation ,of
the leased premises". Tihe def.endant denied this liability,
Tenewed its offers to ibuy the property, and ireopened the
'·'Norton ·Tibeatre' '.
·
·The complainant was distr-essed -ad ,@utraged at the neg.ligent marring and damaging .of his theatoo .and its ,consequ.ent .closing.. lie w.as also again f.aeed with tihe p11~ospect
((!)f hawin·g to ,eng'ag'.e in ;com.petition with -the def~ndant 's
theatre, :if .an agT,eement of .some ~or.t .eouild ·mot be r.eacihed.
The de£endl:amtt ~·efnsed to consider :off.era by the .complainant
-to punehase the ""N011on Tilileat!l'e°'. TJnie .complainant testified.: '·-'[ ±IJ.'UJ0<il lto ta.'ade them .out a\J\lstead of iradmg, tbu.t
-tlaey hwmg ,orut long·e;r tJha,n [ ,eoudd •hang out, stayed me out
m .a way; same tlrlng tb.-apl')ened the last tinie.'"
The impasse ~·asted until ·F,ebrna1-y 7, "!1:944, 0n ·whieh darte
the pa·rties renter.ad into a wui,tten memoramc1nim of agr.ee. .
ment in the nature of a revision of the conbme.t l(l)f F.eibrua:ry
15~ 194L [n the memorandum rthe complainant g.,rante<ll a

R. H. Bolling v. King Coal Theatres, Inc.
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term of four years from February 1, 1944 (the old term
7* wo-gld have ended on February *15, 1946); the defendant was to acquire the use of two of the three offices
and one of the two shops or store rooms in the building which
had been reserved to the complainant in the former agreement; the monthly rental was increased, and the defendant
also covenanted to pay the real estate taxes on the property.
The building was rented in its then damaged condition. The
defendant made the necessary repairs, thus paying for the
fire damage as complainant contended it should. A new and
important part of this revised agreement was that the defendant should have an option to purchase the theatre building at the expiration of the new term.
Except for the changes and additions mentioned, the new
agreement was to be identical with the lease agreement of
February 15, 1941. The memorandum of February 7, 1944,
appears in the transcript at page 14. It contemplated the
execution of a more formal writing, and thereafter the formal
agreement was prepared, dated February 1, 1944, and ex ecuted by the parties. It appears in the transcript at page
15.
The situation of the parties at the time, their prior dealings, their revealed desires and motives, and the nature and
subject matter of their last contract, show that the severaJ
promises and undertakings of the defendant therein were in
the nature of dependent covenants or obligations, rather than
independent or collateral agreements. The grant by the complainant to the defendant of the right or option to purchase
complainant's property became an integral and import8* ant part of the agreement. The *consideration therefor
was all the closely related promises and covenants which
the complainant had been able to induce the defendant to
make in the contract.
It might be added that by mutual mistake or oversight
some of the provisions of the old lease agreement were not
reincorporated in the revised one. One of these provisions
was the one requiring the defendant to purchase fire insurance on the building for the protection of the complainant.
However, it is shown by the evidence, and not denied, that
it was actually understood and agreed by the parties at tbn
time that the defendant should purchase such insurance in
the amount of $70,000. On the day the written agreement.
was being drafted it was ascertained from Norton Insurance
.Agency that such insurance, covering a four-year period,
could be purchased for a single premium of $644.23, and it
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was then agreed that the defendant should purchase such
insurance from said agency.
·
.
Soon· after the execution of the contract of February 1,
1944, the complainant found out that his wife and sons wer·e
displeased and unhappy at the idea that the ownership of
the Bolling Theatre might pass from the family under the
terms of the contract. The complainant then appr.oached
the defendant, not with a request or proposal merely to rescind the agreement or any part thereof, but with an offer
to purchase defendant's ''Norton Theatre'' together with a.
simultaneous mutual rescission of the contract on the Bolling
Theatre. In order to please his family, he was willing "fa>
pay through the nose'', as he expressed it in his •testi9* mony. Negotiations were carried on for several weeks
and the complainant understood that an oral agreement
on price for the Norton Theatre had been made by his representatives and John D. Lincoln, one of the owners of the
defendant corporation. The price was high, and he made
arrangements to borrow the needed amount of money.
When Mr. Lincoln was communicated with by telephone
and advised that complainant was ready to consummate the
agreement, he claimed that another figure, $40,000 higher,
was the one to which he had committed himself. This wad
so out of reason that the whole matter fell through. The
complainant was naturally offended, and then gave the defendant notice that he would hold it to strict compliance
with its written word. He was so certain that an agreement
had been reached that he not only arranged to borrow a large
sum of money, but went to the defendant's general manager, D. D. Query, and asked him to request all the· employees
at the Bolling· Theatre to stay on the job until complainant
could make other arrangements for the operation of the
theatre. After the defendant's refusal to consummate the
oral agreement, complainant went back to Mr. Query-

'' * * * and told him the trade was off, that I had been
misled on it, and that they didn't seem to have any honor or
regard for their word or how they dealt with fellows, and
from then on they could count on me looking after my own
interests. The last thing that was said when we made this
trade of 1944 was that he (John D. Lincoln) would be fair
in his dealings, that he wa~ strictly on the square-deal proposition. I said that this didn't bear that out and that from
now on they would get no sympathy out of me. In other
words, I am not going to count on their word for anything
any more.''

R. H. Bolling· v. King Coal Theatres, Inc.
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*The defendant evidently felt secure in its position,
which it still seeks to maintain in this proceeding, that
it virtually acquired ownership of the Bolling Theatre by
obtaining complainant's signature on the lease-option agree~
ment. Notwithstanding the notice from complainant· that
strict compliance by defendant of its obligations in the contract would be demanded, it proceeded to ignore and violate
every one of its covenants and agreements in the contract,
except the payment of the monthly rental
·
The various failures of performance are set forth in the
bill. The evidence relating to them will be briefly o:utlined
herein.
STATEMENT OF FACTS CONTINUED.

Failure to Pay Fire Insurwnce Pre·mium..
As hereinbefore pointed out, one of the important obligations of the defendant was the purchase of fire insurance in
the amount of $70,000 on the leased premises for the protection of the complainant. It was also arranged and agreed
that the insurance should be procured through Norton Insurance Agency by the payment of a single premium of
$644.23 for a policy or policies covering the four-year term
of the lease-option contract.
The writing of the insurance was arranged on February
11, 1944, the day on which the lease-option contract was. being written, by telephone conversation with Mr. A. L.
11* Witt of the •aforesaid agency. Mr. Witt caused seven
policies for $10,000 each to be issued, effective at noon
on the day the insurance was arranged for, according to the
custom and practice of the insurance business.
It appears that Mr. Witt mistakenly assumed that the complainant was to be billed for the insurance premium, and on
April 29, 1944, in due course of his business, he prepared and
mailed out a bill agains.t complainant for a large number
of premiums, including the ones in question. Thereafter Mr.
E. W. Poston, who had been handling complainant's clerical
and office work for twenty years, approved the bill for payment and prepared a check for complainant's signature.
Poston was at that time unfamiliar with the terms of the
lease-option agreement (under the former lease agreement
complainant had carried the insurance on his building).
Complainant paid the whole bill of Norton Insurance
Agency on June 3, 1944, not knowing that it included the
charge for the fire insurance which the defendant was obligated to pay.
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On June 30, 1944, the. defendant wrote a letter to the insurance agency, inquiring· if it had used a certain vouche1·
No. 9018, in the amount of $644r23 which it claimed it had
issued for payment of the insurance premium. In response
to the letter Mr. Witt saw the complainant and told him of
the letter, and that he did not understand it as the complainant had previously paid the premium.· This was the first
time the complainant knew that he had paid the pre12* mium. On July 5, 1944, the agency wrote to the *de.fendant and advised it that the complainant had paid
the premium. on the fire insurance in question, and that it
had never seen or received the voucher which the defendant
claime¢l it had issued. After receiving that letter the de·f endailt !).ever got in touch with the complainant about the
insurance, made no attempt to do so, and never offered to
reimburse him, until after this suit was in progTess.
The complainant testified that he did not recall ever having seen or having received such a voucher as the defendant
claims it issued. There is no apparent reason why such a
voucher or check, payable to the order of the insurance
agency, should have been delivered to the complainant, and
the evidence offered by the defendant in connection with its
alleged issuance of such a voucher and delivery thereof to
the complainant is contradictory and confused. It is an established fact that the insurance agency was contacted by
telephone on February 11, 1944, the day the lease-option contract was being· written; that the insurance was put into
effect as of noon that day. The alleged voucher bears th~
same date, althoug·h the treasurer of the defendant corporation stated that he issued the voucher on the same day that
he was requested to do so by defendant's general manager,
D. D. Query, and dated it on the day it was issued. Query
testified that he spent the nig·ht of February 11th in Norton, went to Marion on the 12th and had the treasurer issue
the check on that day. William A. Wilson, who was the manager of the BoHing Theatre at the time of the transac13* tion testified that he saw Mr. Query deliver to *the complainant, in the manager's office in the theatre, the
check for the insurance premium together with a check for
the first month's rent, on the day the executed lease-option
agreement was delivered. The uncontradicted evidence fa
that the first month's rent had been paid on February 7th,
the date of the informal agreement between the parties (Exhibit B with the bill). Query, on the other hand, testified
that the check for the insurance premium was delivered to
complainant in the office of one of complainant's attorneys.

R. H .. Bolling v. King Coal Theatres, Inc.
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Which of these stories the defendant re.lies upon as being
true does not appear. Against these two irreconcilable versions of the alleged delivery of the check to complainant
stands the complainant's testimony that he did not receive
such a check, and the obvious circumstance that he had no
reason or motive whatever for not delivering the check to
the payee thereof, if he had received it. 'There is also the
fact that the check should never come to complainant. The ..
check which .defendant .exhibits was payable to Norton Insurance Ag·ency. Why give it to complainant f Why not
send. it to the payee? Complainant had had enough trouble
from fire damage to prevent him from -risking any difficulty
about fire insurance coverage on his building·, even if he had
had the evil motives on February 11th or 12th which the de..
fendant has since ;sought to ascribe to him.
14*

*STATEMENT OF FACTS CONTINUED.
Failiire to Pay Taxe.s.

The simple and uncontradicted fact is that the d~fe.ndant
did not pay the .1944 real estate taxes on the le.ased premises.
On the last .day .on which the taxe.s could be paid without
penalty, .E. W,. Poston, who had been handling -complai.nant's
tax matters for twenty years, called to his employer's attention that the taxes had not been paid and .asked for instructions. Complainant told him to wait until the last moment,
and if the taxes w.e.re not paid by the defel1da;nt to go ahead
and pay them in ,o:rder to .avoid the im.position of .a penalty.
This was done.
The evicl.enc..e also shows that the .complainant had previously bad the ·ass.essment of the leased. pre.mi£es segregatf3cl.
from the assessment ;0f teomplai.nan,t's ,other r.eal est.ate in
N.orton in order to facilitate def.etttdant's puymen.t <0f the tax.es
which it iharil obligated. itself to pay 1under the epntra~t bet.ween
the ;parties. The ,evidence .further .s.hows that ,the defendant
paid the real -estate ta:x-e:s .on its property in N.ortpn on De..
cemh.er .fith, D.ef.endant 's tre..a£Hn~er ,admitted that· he was
familiar with the p.ro.ood.ure Gf paying r\e.al ,estate taxes, not
only in Virginia, but al-so ·in 'iDeime.ssee., an.d gave :as .his only
excuse for ~not paying ,the ta:ms in queRtion that .he assumed
that it would .be .handled ,O.lil "a ;g·entleman.':S -basis·", -tbttt is,
ac.cor.ding to :h.is idea, that the land ,9;wner would write ,and ·request :th.at the taxes be paid om time, ~:r write and .ask £or -reimbll!l'sem.ent After he had paid them.. This witn.ess's tbeory
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as to how the defendant's covenants should be "'per15* formed, hereinafter mentioned· in connection with obligations to carry fire insurance and liability insurance,
indicates the breadth of the "gentleman basis" t.o which he
referred.
STATEMENT OF FACTS CONTINUED.

lht-ilure to F·urnish Adequate II eat.
The evidence shows that the entire theatre building is
heated by steam furnished by one boiler, and that for the
last year or two prior to the elate of the present contract the
boiler has been fired by an automatic stoker. The heating
plant is adquate and has suffered no break-downs. The complainant testified that on most days in the winter of 1943-44
and the winter of 1944-45 tlrn radiators in his office were absolutely cold. The janitor, who was called as a witness by
defendant, admitted that more than once the complainant had
gone over the building, feeling· of the pipes, and complaining
of the lack of heat. E. W. Poston is complainant's clerical
employee. He is also Deputy Commissioner of the Revenue
for Wise Countv and does some of the work of the latter
position in complainant's offi~e. He testified that complainant's office was so cold that be had to take his work home.
Complainant and Mr. Poston were corroborated by Elbert
Bolling (no kin of complainant) who was the manager of a
jewelry store located in one of the store or shop rooms in the
building. He testified that the temperature in his store was
always inadequate in the mornings. The beauty shop in the
other store room quit depending on the heat supposed to be
furnished by the steam system Rnd used a bottled-gas
16* heater. Erwin Jones., *one of defendant's managers of
the Bolling Theatre, claimed that his office adjacent to
complainant's was always warm, but admitted that the maximum temperature desired for the theatre auditorium was
seventy degrees, and that picture shows did not commence
until 11 :45 A. M. except on Saturdays. One explanation of
the failure to furnish adequate heat for the offices and stores
in the building is found in the janitor's testimony that at
night he "banked" the fire in the furnace. It is a matter of
common knowledge of which the court can take judicial notice that fires maintained by automatic~ stokers are never
"banked", and that the matter of maintenance of anv desired
degree of heat is accomplished by adjustment of the stoker.
Without reviewing in detail all the evidence -0n the subject,
it is confidently asserted. tl1at it sustains by overwhelming
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preponderance the complainant's allegation tha.t the defendant failed to keep its agreement to furnish heat for the office
and room in the leased building reserved by the complainant.
STATEMENT OF FACTS CONTINUED.
Failure to Grant Free Access to All Shows a,nd Performances
to Members of Complainant's Family.

One of the agreements whicl1 the complainant especially
desired, for obvious personal reasons, was that all members
of his family, including grandchildren, should be granted free
access to all shows and performances in the Bolling "Theatre.
The evidence shows that time and again two of the grandchildren of complainant, B9bbie Herndon and Billie
17* Beverly, were "denied free admission to the theatre, required to purchase tickets, ancl at other times required
.
to pay the Federal Tax on theatre admissions.
By testimony on its behalf the defendant offered various
excuses for this breach of contract., the main one being that
its various ticket-takers and managers were mistaken i~ the
identity of the persons involved. Another excuse was that
the complainant did not furnish defendant's managers a list
of the names of members of complainant's family, although
no such list was ever requested by any of defendant's managers or ticket-takers. Stil1 another excuse,. elaborately developed by the exceptions and statements in· the record of
defendant's counsel, was that the Federal Tax on the.at re
tickets was not in effect when the pres~nt contract wa~ madP.,
· and that, therefore, the defenclant was justified in exacting
the amount of this charge from complainant's gi:andchildren.
This technical and legalistic position of the cleferidant is characteristic of all its contentions in the case, and is indicative
of the regard in which it held this particular obligation in
its contract.
·
STATEMENT OF FACTS CONTINUED.
Failure to Fu-rnish Information. A.s to Pu,blic Liability lnsur(llYl,Ce and Fire Ins·ura.nce on Furniture a.nd Fxtures.

Another of the obligations of the defendant was to carry
fire insurance on the equipment, furniture and fixtures in
the Bolling Theatre in the amount of at l~ast $10,000,
18€= with *loss payable clause to tho romplainant. Defendant" also obligated itself to carry public liability insurance on the leased premises in the amount of at least $50,000,
in which insurance complainant was to be a named insured.
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The defendant never informed the eomplainant that it had
procn~d such insurance, and did not cause the insurance
carriers to furnish complainant with certificates showing such
insurance was in effect. It was not known until the taking of
depositions in this case that the defenclRnt had done anything
toward carrying out these important obligations. It was then
revealed that there was or had been in effect a ''blanket'' ii1·e
insurance policy covering the furniture and fixtures of the·
defendant in :five or six different tl1eatres. There was no
written -evidence that the property in the Bolling 1rheatre
was valued.as.high as $10~000 in obtaining tbe blanket policy.,.
although a valuation on each item or group of items must be
submitted ta. the insurance -company in order to obtain such
insurance. The total eoyerage in t11e blanket policies obtained by tbe defendant appeared to be $27,145 for one period
and $34,000 for anot11er.
In objection to questions to defendant's treasurer, L. D ..
Beville, concerning· the failure of tbe defendant to furnish
complainant with certificates of immranee, defendant's counsel·stated the attitnde and position of ltls client on the subject:
"('This question is objected to .for the reason that the.re is
no obligation under the policy to forward Mr. Bolling .any
type of cert!iicate; and the only dufy is to see that the insurance is carried.. ''
l[tBerille stated that he had .not consulted .complainant
before insuring the property in a blank.et policy, and
when .asked if he did not conside.r it .any .of Complainant's
business whether the :fire insur.ance on the furnitur-e .and fixtures was in a separate policy or in .a. blank-et, he .answ-el'ed:

19•

"No, sir, definitely . "

The evitlence shows tb..ai; t~e complaiTiant had ·previously
been put to the expense of carrying duplicate fir,e insurane~
on the building because of tbe defendant''s failure or refusal ·
to fttrnish him with definite information that snch insurance
.had been put in effect ~Y the defendant. He .had aihjected to
this trea tmoot, but was .~aw left in the duk ,a:s. to wJaether
tJx not he haGl the insur.ange pr.otecti-G>n £o!I" 'Which Jae Jaad barg.ai.ned. 'Tlie so-ealle.a ·, -c g.en.tlema.1r'.s ha-sis'' fox perf'.ormanee
of tbe cOJiltract, w.hicili :w.ould .ibav.e .required the 100-mplainant
to .do things not mentio11ed in hbe ,contract, w.as t@ ha:ve no
application to performa11ce on 1he part ,of the -defendmt.
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In the opinion of the lower court it was stated that some
of the allegations of non-performance '' in the argument of
counsel were admitted to be groundless". That statement
has reference to the matter of the public liability insurance
and the fire insurance on the furniture and fixtures. It was
admitted that the evidence probably :,;:bowed that the defendant had at some time, and in some manner, procured such insurance. The allegation of the lJill of complaint, however, is
that "complainant does not know whether or not such
20* insurance is in effect.'' The evidence *shows beyond
doubt that that allegation was true, and the evidence
concerning the subject is set forth in this statement because
it is also in support of thr~ allegation of the bill that:
''the defendant lias shown an attitude of general disregard
for its obligations under said lease agreement.''

STATEMENT OF FACTS CONTINUED.
Financial Responsibility of the Defendant.

It was alleged in the bill, and borne out by the evidence,
that since the execution of the contract in question the complainant learned that the defendant, King Coal Theatres, Incorporated, is a wholly owned sn hsidiary of another corporation, Lincoln Theatres Corporation. The latter is, or was 1 a
corporation owned by two i]]clividuals, :Messrs. John D. Lincoln and C. C. Lincoln. The complainant was requested to
agree to an assignment. of the lease-option contract from tbe
defendant to the Lincoln Theatres Corporation., which he declined to do. It was proposed by the owners of the corporations to merge them, or at least to dissolve the defendant
corporation. It was revealed in tl1e testimony of D. D. Query
that said Lincoln Theatres Corporation had been, or was being dissolved, and some sort of partnership being set up to
take its place. All this merging and dissolving of entities
was for the sole purpose of minimizing· the taxes of the two
real owners of them, and in no wise calculated or intended to
secure unto the complainant better performance of the obligations due to him. As the defendant corporation is obviously
a mere shell or device set up and maintained solely for
21 • the financial •advantage of its owners, and as the attitude of its officers and owners toward performance of
the present contract is what the evidence unmistakably shows.
It may be said that the record amply justifies the complainant's allegation that "he believes that to obtain a judgment
for money against the defenda.nt for tho wrongs done to him
would prove wholly unavailing.''
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ASSIGNMENTS OF ERROR.

The petitioner alleges that he is ag!?i'rieved by the aforesaid
final decree and for error therein has just cause of complaint,
and assigns the following errors which he alleges were committed to his prejudice:
1. The court erred in construing the several undertakings
and obligations of the defendant in the eontract of February
1, 1944, as being independent or "collateral", the breach
thereof affording the complainant as his only remedy tberef or several rights of action at law for damages.
2. The court erred in failing to construe said contract as
an integrated whole, all the covenants and obligations of each
party being dependent, and all the obligations and undertakings of each party being in consideration of each and all the
obligations of the other party.
3. The court erred in holding that the same rules apply in
a suit for the rescission of an option-to-purchase agreement
as apply in a suit for enforcement of the forfeiture of a lease
agreement.
4. The court erred in dismissing complainant's bill and iE
refusing to grant any and all relief to .him.
22•

*THE ARGUMENT.
The Contract Is En.tire and Not Severable.

The first two assignments of error will be discussed together. First, that the court erred in construing the several
undertakings of the defendant in the contract as being merely
''collateral'' matters; and second, the court erred in failing
to construe the contract as an fategrnted whole., all the covenants and obligations of each party being dependent, and in
consideration of each other.
These assignments relate to the cont.rolling contention of
the complainant,. overruled or ignored by the trial court. The
lower court often refers to the several obligations of the defendant other than the one to pay a monthly rental as being
"collateral". The trial court seems to have been misled into
this position by the purely technical -circumstance that the
contract expressly resenres the right to reentry to complainant only, '' in the event the lessee defaults in the payment of
rent for two consecutive months'', and that the grant of the
option to purchase is expressed to be '' as part of the consid""
eration for the rental paid and to be paid hereunder.''
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Although the lower court apparently used as its guide for
construction of the contract (1) the absence therefrom of a
formal stipulation to the effect that all the undertakings of
one party were in consideration of all the undertakings of the
other, and (2) the absence of a stipulation for automatic forfeiture for breach of the various agreements of the
23* lessee-optionee, •yet the opinion refers to the present
suit as one "to enforce a forfcJiture". This confusion
as to the nature of the suit is further illustrated bv the court's
citation of cases dealing with stipulated forfeitures of leases
and the Virginia Statute placing limitations on· the right of
reentry for the non-payment of rent.
It was held by this court more than a hundred years ago
that the proper guide for construing such contracts was the
real meaning and intention of the parties, gathered from the
whole instrument, rather than a few technical expressions
contained therein. In Roach v. Dickenson, 9 Grat. (50 V~)
154, a leading case, this was said:
''There is perhaps no branch of the law in which is to be
found a larger number of decisions or a greater apparent conflict of authorities than that in which the effort has been made
to define the dependence and independence of covenants, and
to designate the class to which anv given case in dispute is
to be referred. The great effort, however, in the more recent
decisions, has been to discard, as far as possible, all rules of
construction founded on nice and artificial reasoning, and to
make the meaning and intention of the parties, collected from
all parts of the instrument rather than a few technical expressions, the guide in dete·rmining the character and force
of their respective undertakings.''
The authority of that case is unshaken and the principles
therein announced have been variously applied. See Barrett
v. Mc.Allister, 33 W. Va. 750, 11 S. Ft 224; Watson. v. Coast,
35 W. Va. 473, 14 S. E. 252; llfille·r ·v. Southern Ry. Co., 131
Va. 239, 108 S. E. 838. The latter case reviews the authorities
on the. subject and quotes from several of them) including the
followmg from Breckenbroitgh v. lVard's .Admr., 4 Rand. (25
Va.) 352:

*" Covenants are dependent or independent, according to the intention • '"' * of the parties, and the good
sense of the case. ''
24*

In such contracts as the one under consideration the purchase-option provision is generally held to be inseparable
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from the rental agreement. For example, see Crawford v ..
Bni-ith, 151 Ga. 18, 105 S. E. 477; Thmnpson v. Coe., 96 Conn.
644, 115 A. 219, 17 A. L. R. 1233.
It is submitted that the "good sense" of this case is that
all the covenants and agreements of the defendant were the
consideration for all the covenants of the complainant,.
namely, the covenant for quiet and peaceful possession during the term, and the agreement '' to execute and deliver a
good and sufficient deed" at the expiration of the term, if the
defendant can and then does exercise the right to purchase the
leased premises. The obverse of the proposition is equally
true. Obviously~ the defendant made the five or six covenants
on its behalf as part of the consideration for the option to
purchase as well.as consideration for tbe quiet enjoyment of
the lease term .....·
If all the coyenants and agreements of the defendant were
not the consideration for the complainant's covenants, why
were they incOrJ)Orated in this contract f They all relate to
the protection, maintenance, operation, use and enjoyment of
the theatre building or some part thet'eof. The respective
situations and interests of the parties, their prior dealings
with respect to the subject matter, and the contract itself, all
show that the several undertakings of the defendant
25* were each desirable and '*import.ant to the complainant.
Consider the covenant to acquire and maintain fire
insurance on the building. How could this be regarded as an
independent or collateral undertaking on the ·part of the defendanU The very nature and purpose of this covenant and
the recent experience of complainant with fire damage to his
building show that protection against loss by fire, and the
assurance of having such protection, was more vital and important to the complainant than the express reservation of
the right of reentry ·for two month's default in rent payment.
He would have the approximate equh-alent of the latter right
under the law, if the contract had been silent on the subject.
The same is true with refere nee to the defendant's covenant to pay the real estate taxes assessP,d against the leased
premises. It is universally held that such a covenant obligated
the lessee to pay the taxes before they become delinquent and
a penalty is imposed. The rule is statc-.:cl as follows is 36 C. J.,
Landlord and Tenant, Sec. 762:

'' The covenant to pay taxes is broken by the failure of the
lessee to pay the taxes which have been duly imposed. Hi::;
duty is not simply to reimburse the lessor after the Ies~or
has paid the taxes. In the abs~nce of an express stipulation
as to the time of payment, the lessee ~hould pay the taxes as

•.

'

R. H. Bolling v. King Coal Theatres, Inc. .

17

they become due or before they become due or before they
become delinquent and a penalty is imposed. It is not necessary that the lessor shall have demanded their payment,
8

•

#

,,

The failure to pay real estate taxes when they are due
in Virginia not only creates a debt against the taxpayer, but
the amount of the tax is augmented by the imposition
26:11: of a penalty aud •the whole amount becomes a lien
against the property. The covenant for the payment
of the taxes is designed not only t.o increase the landlord's
rental income by the amount of the taxes, but to prevent the
creation of liens against his property and the attendant annoyance and danger of divestiture of his title resulting from
failure to pay in time. Clearly, the covenant to pay the taxes
in this case was not an independent or collateral undertaking
on the part of the defendant.
The agreement of the defendant to admit members of complainant's family to all shows and performances in the Bolling Theatre is plainly part of the consideration for the complainant~s ·.covenant for the .defondm1t's quiet enjoyment of
the term and the grant of the OJJtion to buy. For personal
reasons the complainant wanted this privilege and r.egarded
it as important enough to be written in the contract. It is
equally plain tbait the main obj'ect of the ag1·.eement was not
the saving to the complainant, or members of his family, of
the money prioo @f the theatr.e tickets. Consequently the
breach of the agreement is not compensable in damages. The
s·ame may oo ·said of the agreement of rthe :defendaa:ut to furnish heat foir rthe ,o·ffice :and Toom in the htiilding reserved by
,the ,eomq1>fainB!lllt. The 1buil<iling ·beiLonged to the comp1ainant
and had always done ·so. '!'be store room amd .office had been
used by him amd his wife f rom the beginning. Their ve.asons
fer Feserving them i'Nvo~veol mor.e than the rental value thereof. The ·continued enjoyment of thes:e rooms was one .of the
consiiderationas in ,the comtTact, and the defendant's fail2i'* ue fo fmmish ;adequate heat $:to them is hardilv -comlJ.Densable fin dama,ges.
"
'T:here is :another aspect r0>f tl1e eas.e which demolllstr.ates the
depenclent dha['acter of aU 1J1ie ,c@venants and ag-r.eements set
forth therein. In the n.mtur,e 0f tlrings :the . complain:ant mus.t
perform bis covenants fully and completely, and the full and
complete perfmrmanoe ,of those :covem:anlts is w:ha:t the defendant lfuarg~ained :£©11-. Cnn it he sand ,tha,t it was intended that
.the :de:fiendant -he perm:trl:ed ,to fulfill one ;of its obligations,
igmore and riolate others, ·OT pPr!form them when it '.Suited its
convenience, and yet have tl1e legal and equitable right to
1

1
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demand timely and perfect performance on the part of the
complainant Y To suggest that such is the true meaning of
the contract, and that the complainant may be made whole
for the failure of the consideration for which he bargained
by several actions for damages, is to ignore all the realities
of the case.
Further proof t.hat all the undertakings of the defendant
are the consideration for the grant of tbe option to purchase
is found in the fact that the right to exercise the option arises
only at the expiration of the lease term. If it could be exercised at any time, the various obligations of the defendant
would be of far less importance to the complainant. By providing that the right may ari.se only at the end of the term, it
is plain that the consideration for the grant thereof is the
performance by the defendant of all those things which it obligated itself to perform during· the term.
This provision for the time for the exercise of ·the
28• '"'option to purchase distinguishes the present case from
such cases as Mathews Slate Co. v. New Empire Slate
Co., 122 F. 972, and Hunt v. Spencer, 13 Grant, Ch. (U. C.)
225 (discussed in 115 A. L. R. at p. 378), in which cases the
lessee-optionee l1ad the right to purchase "at any time during the term. ''

THE ARGUl\:fENT CONTINUED.
Third and Fou.rth Assi,qrmumts of Error.

The court erred in holding that the same rules apply in
the suit for the rescission of an option-to-purchase agreement
as apply in a suit for enforccm(mt of the forfeiture of a lease
agreement; and the court erred in dismissing complainant's
bill and .ref~sing to grant the relief prayed for.
The circuit court's demonstrated error as to the force and
character of the undertakings of the parties, and as to the
nature of the present suit, led it into additional error as to
the complainant's remedy for the defendant's various defaults and breaches of its covenants and agreements. Illustrative of the court's misconception of nature of this case is its
quotation from ,lohnston v. Har.qrove, 81 Va. 118, construing
Code Section 5182, wherein it was held:
'' This is a case of an alleged forfeiture, and since forfeitures ar~ never favored in the law, it is an ancient rule of
the common law, that before the lessor can exercise a stipulated right of re-entry for the breach of a covenant to pay
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rent, he must make an actual demand upon the tenant for
payment thereo{, etc.''
Neither the statute nor the cited case have any application
here. This is not a suit to enforce a stipulated for29* feiture *of a lease for non-payment of renl · The ancient
rule requiring an additional demand for the payment of
defaulted rent obviously can have no application to sueh
covenants and agreements as were made and br:oken by the
defendant in this case.
The present suit is one for the rescission of a combination,
non-serverable lease-option contract on the gr.ound ·of failure
of consideration. Upon proof of the failure of consideration,
there is no statute or rule of law or procedure which alters
or limits the power and 'duty of a <:'Ourt of equity to rescind
the contract and to use its many and ample facilities to place
the parties in stat1ts quo ante and to adjust their rights in the
subject matter. And we submit that the record :m this case
shows that four of the ag-reements of the defendant, constituting consideration to the complainant, have been broken.
Indeed, it is undisputed that the covenant to pay taxes has
been broken.
Although there is no Virginia case. precisely in point, it is
generally held that breaches by the lessee-optionee of covenants in a lease-option agreement amount to a failure of consideration for the accompanying option to purchase. See
Helbig v. Bonsness (Wis.), 277 N. ,v. 634, 115 A. L. R. 373,
and the annotations commencing at page 376. Attention is
called to the case of Carpenter v. Thornbu-r,Q, 76 Ark. 578, 89
S. W. 1047, and Ball v. C(l;]iada Co., 24 Grant., Ch. (U. C.) 281,
where the broken covenants were similar to those involved
in the present case.
As indicated by the facts of the cited cases, the question
of the legal effect of such broken covenants is usually
30* *presented by a suit for specific. performance to convey
by the optionee in which the optionor defends on the
ground of failure of ~011sideration. Of course, the principles
involved are the same however the question is presented.
Here tbe question arises prior to the time at which the option
to purchase could be exercised, because there has already
been a failure of consideration and common justice d~mands
that the rights of the parties be adjusted as soon as possible.
The fact that the option cannot in any event, under the terms
of the contract, be exercised until a future date, is no impediment to the present suit. ·
Rescission is the only adequate and appropriate remedy.
The full and timely performance by the defendant of the
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covenants and agreements made by it were the consideration
for the complainant's grant of the option or right t-0 purchase his property. To .hold him honnd to convey his· property for less -01· different considerations than tllos:e agreed
upon would be a shocking and unprecedented invasion of
private rights ..
Furthermore it would be grossly unjust to both parties to
postpone until the end of the lease term the vital question of
the rights -and duties of the pal'ties under the pttrchase-option
provision of .their contract. The defendant should not be left
in the position of being legally bound as a tenant under tbe
contract until the end of tlJe form to be then faced with a
justified refnsal by complainant to convey the property..
Neither should the eomplainant be required to .suffer the
31 8 disadvantage and •hardship '()f disclaiming aU benefits
under the contract until the end of the term in order to
protect his l'igl1ts arising from t.he defendant's defaults and
failures. As .hereinbefore pointed ont, th.e Mmplainant would
be required to refr:ah1l from :accepting rental }layments
amounting to $46,250.00. If j~e accepts benefits under the contract, such :acceptance -amounts to .a waiver of the lessee-optionee 's prior breaches of covenants and deprive-s him of his
right to rely upon such lm:~aiches a-s a failure of ,consideration
.for th~ Qption to purchase.. Sn.eh is the almost u:niv-ersal hold.i.ng <1f the rcolilrts in similar ca.s'e.'S.. BeU v. 1-Vriglrit, 31 Kan..
236, 1 P ... 595; Ora,ng~ Motors v. MP..yers: 1!07 N. J. Eq.. ·461, 149
A.811; GrystalI11ake Cem.ete.rJf Asso. v............ , 129 .Minn ..
1,, il.51 .N.. W. 4I8; iParke~ v. .flowst,(!)ti, 215 Ala. 346, 110 So ..
'613.
It is necessary th-at the com1iiainant now elect to re~m'ind
and ·c.anicel the agreement. If he- does 11:ot. tt.ak-e some action
manifesting his intention to end the l~ase term. the ·option to
puircha:se is not lost to the ·optionee~lessee, :althoug·]1 he has
d~fauJted and fui!ned· to pertf.orm his 'C<!>V.enants. Gra.dle v.
Wuner,, 140 Ill. i.2B, 29 N. E .. 1118..
Equity il!las juri:sru.ction Ito Mncel instruments 'the consida:atioo fur which has failed, and having. aequir~d jwrisdfotion
of a snit for 1crum00Hati@n, the -equity couirt should administer
such relief as -appear.s (o fbe proper .in tlm -case. Eo1vaird v.
Waggoner, 126 Va. 238, 1.01 S. E. 245.. The lower ~oTirt 'Stated
in its (i)]>inio1n t11at the cited -case ''does not appear to be in
· · poi~t",, but :g·av.e no ireastm for such .a view. It is -subS2$ mitted tthat the ea~e .is ~reci'sely ill t!mint on ·tilte ,q:aestion
·of the effect ,of f.aifo:re of C01lllsicleration and ifilire ·:remedy
therefor. In that case it was l1eld:

R. H. Bolling v. King Coal Theatres, Inc.

21

''Inasmuch, therefore, as the grantee failed to pay the taxes
promptly, as required by the couveyance, and has expressly
repudiated her obligation to pay the debts, she has failed to
supply the consideration which she was bound to supply, and
it follows that the trial court has riglltly determined that the
grantors are e11titled to ha,,.e the instrument cancelled for
such failure of consideration.''
The only possible distinct.ion between that case and the
present one is that there one of the two defaults of the defendant was ''express'', wI1ile here the several defaults are
either dnied or sought to be excused. But that does not distinguish the cases in principle. A failure of consideration,
whether resulting from silent disregard of obligations or '' express repudiation'', is none the less a failure of consideration.
The mental attitude or emotional state of the defaulter does
not alter the effect upon the party who fails to receive that
for which he bargained. The lower court seems to have been
more concerned with the feelings of the parties than with the
legal effect of their deeds and omission~. Its opinion refers
to '' the animus of the parties'', and gratuitously speaks of
the complainallt '' infe1:entially at least' hoping that lessee
would commit some act of omission or commission affording
him (lessor) grounds for having a rescission and cancellation * * * ''. Leaving aside the question of the validity of
such an inference, it is plain that the supposed hope of the
complainant has nothing whatever to do with the merits of
the case. If the defend ant committed acts of omission or
commission constituting grounds of rescission, whether
33* or not complainant ~>had hoped for such omissions and
commissions is of no moment. After thev occurred he
had the right to waive them or not. It ii;; deiiionstrated by
the institution of this suit that he chose not to waive them,
and his emotional reaction to the matter does not diminish
his rights under the law. By advising the defendant that he
intended to hold it to strict accountability under the terms of
the contract., he did not lessen hiR obligations thereunder and
did not alter or increase those of the defendant. His warning was a favor rather than a disadvanta~·e to the defendant.
The answer of the defendant implicitly admits the force and
truth of the complainant's alJegations by charging that the
complainant attempted "to frustrate this respondent in
carrying out the terms of the lease ancl option agreement''.
There is absolutely no evidence in the record to support the
contention that the various failures of performance and defaults of the defendant were occasioned by any attempt of
the complainant to "frustrate" the defC'ndant. On the other
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hand, the facts and circumstances of the case show tl1at such
defaults and failures were the result of the utter indifference
and disregard of the defendant for all its obligations and
undertakings, save only the one to pay a monthly rental.
It remains to mention the problem of adjusting the rights
of the parties on rescission of the contract. The trial court,
ig·noring the reason for the fact, stated in its opini.on "* $ •·
the lessee expended a large sum of money in repairing the
Theatre Building and making it suitable for operation,
34* and would *not now be placed in statu quo if the lease
were cancelled.'' The evidence is that this expenditure
was to repair damage caused by fire while the defendant was
a tenant of the building under a former lease. That lease
(Exhibit .A. with the bill) contains this provision:
'' The party of the third part (defendant herein) agrees
to hold the party of the first part ( complainant herein) harmless from any and all damage resulting from negligent maintenance and operation of the leased premises.''
At all times after the fire and up to and including the time
the present contract was executed the complainant contended,
and alleges in his bill in this case, that the fire was caused
by the inexcusable negligence of the defendant, and that,
therefore, it was liable for the resulting damage under the
above quoted term of the lease. He has adduced evidence in
this case in support of that contention; which evidence( it is
submitted, fully sustains the contention. However, if there
remains any doubt about the defendant'~ liability for this
damage to complainant's property., and the amount thereof,
it is a question that can readily be resolved on an issue out
of chancery. So may any other incidental question of fact
the decision of which may become necessary for the complete
adjustment of the right~ of the partiPs. .As has been pointed
out hereinbefore, the court erred in not granting the principal
relief prayed for, rescission. It likewise erred in not granting· all other necessary and incidental relief. In a proper case
it is the duty of a court of equity to. award an issue out of
chancery, although not specifically prayed for in the bill.
35• It was on this point that the case of *Dobie v. Sears Roebuck~ Co., 164 Va. 464, 180 S. E. 289, was called to the
attention of the lower court.
In conclusion of the argument on the third assignment of
error, we submit that the circuit court plainly erred in applying the principle· of Johnston. v. Hargrove, supra, to this
case, and in denying any and all relief to the complainant.
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CONCLUSION.

For the erreors bereinabove assigned, your petitioner respectfully sulnnits that the decree of the Circuit ·court for
Wise County, Virginia, in this case should be reversed and
-complainant granted the relief prayed for in his bill Petitioner respectfully prays that an appeal be allowed him pending· the review of the record by this court, and. that' this. petition may be read in addition as your petitioner's opening
brief, for which he intends it.
A copy of this petition has been mailed to ~ewis Preston
Collins, Attorney for 'the defendant, 011 thie the ·9th day of
April, 1'946. This petition and record.·wm be filed with Chief
Justice Preston W. Campbell at Abingdon, Virginia.
·
Counsel for petitioner desires to Rtate orally the reasons
for reviewing· the decree of the Circuit Court fo~ Wise County
herein complained of.
.
.
·
Respectfully submitted,
R. H. BOLLING.,
By Counsel

M. M. HEUSER,
FRED B. GREEAR,
Counsel for Petitioner.

FRED B. GREEAR,
Norton, Virginia,
M. M. HEUSER,
Norton,. Virginia.
•1, Fred B. Greear., an Attorney practicing in the Supreme Court of Appeals of Virginia, do hereby certify
that in my opinion the decree complained of in the foregoing
petition is erroneous and should be reviewed and reversed
by the Supreme Court of Appeals of Virginia.
Given under my hand this the 9th day of April, 1946.
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Recd. April 10, 1946.

FR.ED B. GREEAR,
Attorney.
P. W. C.

April 23, 1946. Appeal awarded by the court. Bond $300.
M. B. W.
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RECORD

In the Circuit Court for Wise C01lllty1 Virginia..
~

H. Bolling, Complainant,

King Coal Theatres,. Incorporated, Defendant.
NOTICE.

To King Coal Theatres, Incorporated:
.
You a_re 11:ereby notified that on the 16th day of March,
1946, at io :00 A. M., the undersigned will apply to the Clerk
of the Cireriit Court for Wise County, Virginia, at the courthouse thereof for a transcript of the record in the above
styled cause to be used in applying to the Supreme Court of
Appeals for an appeal from the decree entered herein on the:
8th day of January, 1946.
Dated this the 9th day of March, 1946.
.

R. H. BOLLING,

By Counsel.

FRED B. GREEAR,.
M. M. HEUSER,
Counsel for Complainant.
page 2

~

RECORD.

In the Circuit Court for Wise County, Virginia.
R. H .. Bolling, Plaintiff,

King Coal Theatres, Incorporated, Defendant.

(BILL AND EXHIBITS.)
To the Honorable George Morton, J ndge of said Court:
Your complainant, R. H. Bolling, would respectfully show
unto your Honor the fallowing:
1. That he is and has been for many years a resident of
Norton, Wise Count~ Virginia, and is the owner of Lots Nos .
.6 and 7 of Block 7 or the Town of Norton on which said lots
he erected a large theatre building in the year 1931. Said
building is a modern, almost :fireproof, building, the theatre
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portion of which has a seating capacity of seven hundred
seventy-eight, and was at the time it was built and now h
one of the finest theatres in Southwest Virginia. Said theatre l1as been operated from the beginning under the name
"Bolling Theatre". Under said uame it has acquired the
reputation of being an outstanding first class, first-run motion picture theatre. The building also contains two store
rooms on the first floor and three offices on the second floor
in the front part of the building which faces on Park .Avenue in said town.
page 3 ~ 2. The complainant, through less()es, operated a
:first class motion picture theatre in the aforesaid
building· for several years. Later through Byers Theatre
Corporation, a corporation in which the complainant and his
wife were the principal stockholders and officers, complainant continued to operate a motion picture theatre in said
building. The operation of a motion picture theatre was
financially successful until some time in the year 1940 the
defendant, King Coal Theatres, Incorporated, commenced
the operation of a motion picture theatre in a converted store
room in the Boice and Bell Building on Park Avenue in Norton, Virginia, which was known as the "Norton Theatre".
Due to the division of patronage and the price practices of
the theatre operated by the defendant, complainant's theatre
operation was no longer financially successful. The defend.
ant operated a chain of theatres in Southwest Virginia and
bad a greater buying power than the complainant as well as
an advantage in the booking of pictures. Because of thi~
competitive situation, the complainant agreed to lease hi:3
theatre to the defendant and to sell to it certain personal
property installed in his theatre. Said lease agreement and
contract of sale is evidenced by a written agreement dated
February 15, 1941, a true copy of which is filed herewith
marked '' Exhibit A''. After the defendant acquired posseH·
sion of the "Bolling Theatre" under said lease, it closed thH
'' Nort.on Theatre''.
3. In the year 1943 the defendant commenced negotiations
with the complainant concerning the proposed purpage 4} chase of the complainant's theatre building by the
defendant, but no agreement was reached as the
complainant was unwilling to sell his said property. Thereafter, on November 26, 1943, the theatre caught on fire due
to the gross and inexcusable negligence of the defendant,
and serious damage was done to the building which necessitated the closing· of the theatre for repairs. Thereafter,

26

Supreme Court of Appeals of Virginia

the defendant again commenced negotiations looking to the
purchase of the afore said theatre building. After some negotiations the defendant and the complainant entered into a
new lease agreement by the terms of which the defendant was
also granted an option to purchase complainant's theatre
building under certain conditions. Said agreement was evi-.
denced by a written memorandum executed by the parties
and dated February 7, 1944. A true copy. of same is filed
herewith, marked "Exhibit B". As said agreement shows,
it was provided therein that a new lease agreement was to
be written and that its terms and conditions were to be
identical with the lease agreemnt of February 15, 1941, except as they were changed by the memorandum of agreement. Thereafter the new lease agreement was written and
executed by the parties and dated February 1. 1944, for convenience. A true copy of said agreement is filed herewith
marked "Exhibit C". By mutual mistake or inadvertance,
a provision requiring the defendant to purchase fire insurance on the theatre building for the protection of complainant was omitted. However, it was actually agreed by the
parties at the time that the defendant should carry fire i~surance on said building in the sum of $70,000.00, and it was
ascertained from the Norton Insurance Agency that a policy
for a four-year term for said amount could be purpage 5 ~ chased for a single premium of $644.23. It was
understood that defendant would arrange the purchase of such insurance from said insuranc eagency.
It was further provided in said lease agreement that the
lessee should carry public liability insurance on the leased
premises in the sum of at least $50,000.0Q for the benefit of
both the lessor and the lessee; and by one of the unchanged
provisions of the lease agreement of February 15, 1941, the
lessee was required to carry fire insurance on the equipment~
furniture, and fixtures in the theatre building in the sum of
at least $10,000.00 with a loss payable clause to the lessor.
By the terms of the lease agreement (Exhibit C) the defendant also agreed to furnish beat and water for the entire
theatre building and the plaintiff was granted the use of one
of the offices in the building. Complainant's wife was also
granted the use of one of the store rooms in the building.
The defendant further agreed in said agreement to furnish
to complainant and members of bis immediate family, including grandchildren, passes to all shows and performances
which should be held in said theatre during the term of said
lease. The lessee also agreed to pay all real estate taxes
I
I

.

/

R. H. Bolling v. King Coal Theatres, Inc.

'27

:assess·ed against the leased premises during the term of said
~~~

.

4. Complainant would further show unto your Honor that
:although the provisions and agreements above mentioned are
important, valid and subsisting parts of· said lease agreement, the defendant has wholly failed and refused to comply
with said provisions and agreements in the following particulars:
.
The said defendant failed and refused to pay the fire insurance premium on the fire policy of ··$70,000.00
page 6 }- and complainant. accidently learned on May ll,
1944, that said premium had not been paid. He
immediately paid same in order to effect fire insurance coverag·e on his building. On July 5, 1944, the defendant was
advised by the Norton Insurance Agency that the complainant had paid the· aforesaid fire insurance premium in-the sum
of $644.23, but the defendant has never reimbursed the complainant nor offered to do so.
The defendant has also failed to deliver to complainant
the public liability insurance policy hereinabove mentioned,
and plaintiff does not now know whether or not such insurance was ever effected by the defendant. The defendant has
also failed to deliver to the complainant a fire insurance policy
on the furniture, fixtures, and equipment in said theatre
building, and complainant does not now know whether or not
such insurance is in effect.
The defendant failed to pay the 1944 real estate taxes
levied and assessed against the leased premises by the Town
of Norton and the County of Wise. Complainant learned of
this fact on the last day on which said taxes could be paid
before a penalty was imposed and paid said taxes himself
in order to prevent the imposition of a penalty and the creation of a tax lien against his aforesaid property. In this behalf he paid to the County of Wise the sum of $420.00 and to
the Town of Norton the s~m of $168.00.
PRAYER.

Wherefore, complainant being remediless save in a court
of equity prays that said King Coal Theatres, Incorporated,
be made a party defendant to this bill and required
page 7 } to answer the same, but not on oath, the oath being
hereby waived, that proper process may issue; that
said lease agreement of February 1, 1944, may be set aside
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and held for naught; and the complainant be awarded immeidiate right of re-entry into the leased premises; that the defendant be required to assign to the complainant its right to
purchase pictures from Paramount Pictures, Incorporated,.
Twentieth Century Fox Film Corporation, Metro-GoldwynMayer, Incorporated, Columbia Pictures Corporation, and
United Artists Corporation, and that it be required to assign any rig·hts that it may have under partially executed
contracts with said :film producing companies; that the defendant be required to reimburse the complainant for the1944 real estate taxes against the leased premises and also
be required to reimburse th complainant for one-fourth of
the fire i.:qsm:ance premium·paid by the. complainant; that thea
complainruit be permitted to retain the rents heretofore paid
to him by ·the defendant as a reasonable rent for the useand occupancy of complainant's aforesaid property by the
defendant; and that the complainant may have all such other,
further, and general relief in the premises as the nature of'
his case may require or as to equity shall seem meet, and he
will ever pray, etc.
R. H. BOLLING, Complainant.
By Counsel

FRED B. GREE.AR,
M. M. HEUSER,
Counsel for Complainant.
EXHIBIT ATHIS CONTRACT OF SALE AND LEASE
page 8 ~ AGREEMENT made between R. H. Bolling and
Mary J,, Bolling, his wife, of Norton, Virginia,.
party of the first part, Byers Theatr~s, Incorporated, a Virginia corporation, party of the second part, and King Coal
Theatres, Incorporated, a Vi.i-ginia corporation, party of the
third part:
Witnesseth, that the party of the :first part hereby sells,
assigns, transfers, conveys and delivers unto the party of
the third part all the equipment, funriture and fixtures no,,,.
used in the operation of the Bolling Theatr.e, Park Avenue,
Norton, Virginia, as shown by a detailed inventory or list
of same hereto attached and hereby made a part hereof,
marked "Inventory of Equipment, etc., of Bolling Theatre,
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February 15, 1940''; also the good will of said Bolling The·
atre, all film contracts, all advertising material and contract:,
for advertising, and all current licenses and franchises now
enjoyed by the party of the first part and the party of the
second part, in connection with the operation of said Bollin~
Theatre, free from all liens and encumbrances whatever, for
and in consideration of the sum of Thirteen Thousand Five
Hundred ($13,500.00) Dollars the receipt of which is hereby
acknowledged by the party of the first part.
1. The party of the :first part also hereby lets to the party
of the third part, and the said party of the third part hereby
hires from the party of the first part, the Bolling· Theatre
Building·, situated on the north side of Park A.venue, Norton,
Virginia, exclusive of the two shops or store rooms on the
ground floor of said building and the three office rooms on
the second floor of said building and the two toilets on the
second floor with the rig·ht of ingress and eg·ress to said
office rooms and toilets, for the term of five years
page 9 ~ commencing on the 16th day of February, 1941, and
ending on the 15th day of February, 1946, to
be operated as a first class, first run theatre. It is
understood and agreed by said parties that the here by leased
premises include a dimmer bank, a marquise and neon sign,
carpets, draperies and stage rig·ging now installed in said
premises.
2. The party of the third part hereby covenants and.agrees
to pay to the party of the first part, the rent of Seven Undred
($700.00) Dollars per calendar month in advance, that is, on
or before the filth day of each and every calendar month dur-ing the whole of the term herein granted.
3. The party of the first part hereby reserves the right of
re-entry in the event that the party of the third part defaults
in payment of the rent hereby reserved for two consecutive
months, and the party of the :first part shall be entitled to
hold the party of the third part liable for the difference between the rents that would have been payable during the
residue of the original term if this lease had continued in
force and the net rent for the residue of the term realized
by the party of the first part by no means of reletting the
demised premises to other parties.
3A. The party of the third pal't agTees that in the event
of default and re-entry and/or upon the termination of thio
lease it will release or assign to the party of the first part
its right to purchase, or rights under executed contracts, from
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and with Paramount Pictures, Inc., Twentieth-Century-Fox
Film Corporation, Metro-Goldwyn-Mayer, Inc., Columbia
Pictures Corporation and United Artists Corporapage 10 } tion.
4. The party of the third part hereby agrees to
assume and fulfill all film and advertising contracts upon
which the party of the second part is now obligated in connection with the operation of the Bolling Theatre.
5. The party of the third part hereby covenants and agrees
not to remove the equipment, furniture and fixtures hereinbefore sold and conveyed to it, except upon replacement of
similar equipment, furniture or fixtures of equal value, during the term of this lease.
6. The party of the third part also covenants and agrees
during the term of this lease to keep in good order and repair the leased premises and property, except the roof ann
exterior walls of the building and except major repairs to
the hearing· and plumbing· systems occasioned by natural
causes. The party of the third part agrees to hold the party
of the first part harmless from any and all damag·e resulting from negligent maintenance and operation of the leased
premises.
7. The party of the third part hereby agrees to furnish
heat and water for the entire Bolling Theatre Building during the term of this lease.
8. The party of the third part agrees to carry fire insurance on the equipment, furniture and fixtures hereinbefore
sold and conveyed to it in the sum of at least ten thousand
($10,000) Dollars with a loss payable clause to the party of
the first part as his interest by the terms of this lease agreement. The party of the third part also covenants and agrees
to carry public liability insurance on the leased
pag·e 11 } premises and property in the sum of at least fifty
thousand ($50,000) Dollars i~ which insurance the
party of the first part shall be a named insured.
9. The party of the third part agrees not to assign or
transfer this lease without the consent in writing of the party
of the first part.
.
10. The party of the third part agrees to furnish to th<:'
party of the first part and to the members of his immediate
family, including g·randchildren, passes to all shows and
performances in the Bolling Theatre during the term of this
lease.
11. The party of the first part hereby authorizes the party
of the third part to pay to the First National Bank of Big

R. H. Bolling v. King Coal Theatres, Inc.

31

Stone Gap and the Reconstruction Finance Corporation the
payments due to them from the said party of the first part
and secured by deed of trust on the Bolling Theatre Building·, in the event that said party of the first part defaults in
making said-payments when and as due, and to deduct same
from the rents due hereunder.
12. The party of the ·first part hereby covenants and agrees
not to eng·age in the theatre or motion picture business, directly or indirectly, in Wise County, Virginia, during the
term of this lease.
13. The party of the first part agrees .and covenants not
to lease the two shops or store rooms in the Bolling Theatre
Building to any person, firm or corporation for the conduct
of any business or enterprise that is detrimental or injurious
to the operation of the Bolling Theatre.
14. The parties of the third part and. the second
page 12 } part agree to pro-rate as of this date license taxes
to the Town of Norton and the Sttae of Virginia
and light, power and water bills.
16. The party of the second part executeR this contract
and lease agreement for the purpose of cancelling its lease
on the premises herein granted to the party of the third part,
4nd to join in the sale, assignment, transfer, conveyance and
delivery of the equipment, furniture, :fixtures, and film contracts, advertising material and contracts for advertising,
and current licenses and franchises, and in the agreement to
pro-rate same and light, power and water bills as hereinbef ore mentioned and set forth. And the party of the first
part likewise agrees to cancel the lease from him to the
party of the second part on the premises herein granted.
17. The party of the third part covenants and agrees to
surrender the demised premises upon the termintaion of this
lease in as good state and condition as reasonable use and
wear thereof will permit, damage by fire and other elements
excepted.
This contract and lease agreement is executed in duplicate,
each copy being an original and the parties of the first and
second part holding one copy and the· party of the third part
the other.
IN WITNESS whereof the party of the first part and Mary
J. Bolling, his wife, have hereunto subscribed their names
and affixed their seals, the party of the second part has hereunto subscribed its name by R.H. Bolling its President, and
caused its corporate seal to be affixed thereto by W. H. Wren,
Jr., its secretary, and the party of the third part has here-
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unto subscribed its name by J. D. Lincoln, its VicePresident, and caused its corporate seal to be affixed thereto by J'. W. Horne, its Secretary, on
thie the 15th day of Febmary, 1941 ..

page 13

~

R. H .. BOLLING
(Seal)
BYERS THEATRES, INCORPORATED.
By R. H. BOLLING, President.
KJNG COAL THEATRES,
INCORPORATED.
By J. D. LINCOLN, Vice-President.

INVENTORY OF EQillPMENT, ETC., OF BOLLING
THEATRE FEBRUARY 15,, 1941.
BOOTH EQUIPMENT:

2-High Intensity Lamp Housed
3-Simplex Heads Rear Shutters
1-Wide Range Sound System
1-Three Point Spot Light
!-Electric Rewind
2-Hand Rewinds
1-Film Splice1..
I-Film Measuring Machine
13-Double Reels
2-Five Point Pedestals
!-Fifteen Section F'ilm Cabinet
1-Five Horse Power Generator

OFFICE EQUIPMENT:
1-Metal Filing Cabinet
1-Herring Hall Safe
I-Wooden Cabinet
1-Underwood Typewriter
!-Typewriter Desk Metal
3-Chairs
BOX OFFICE EQUIPMENT:

1-Electric Heater
1-Gold Seal Ticket Machine
page 14 ~ 1-Box Office Chair
!-Admission Sign
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LOBBY FURNITURE:
1-Ticket Box Lock Type
1-0ver Stuffed Lounge
2-0ver Stuffed Chairs
2-Small tables
2-Floor Lamps
. 2-Small Spotlights
776-Upholstered Theatre Seats
1-Chevrolet 1941 Sound Truck
EXIDBIT B.
February 7, 1944.
I hereby agree to lease the Bolling Theatre property to
King Coal Theatres, Inc., for a period of four (4) years @
Twelve Hundred Fifty Dollars ($1,250.00) a month payable
in advance.
I also agree to give an option to . purchase for a sum of
Thirty-three Thousand Dollars ($33,000.00) at expiration of
lease and furnish clear title to property.
Lessee is to pay taxes and insurance on Building. This
agreement is intended to cover entire theatre proper, store
rooms and any other offices in theatre building.
It is also agreed to leave theatre equipment in theatre
building to guarantee lease.
Insurance to be carried by King Coal Theatres, Inc., on
equipment.
It is understood that building is leased as it is at present
and lessee is to repair 1·enovate or reequip ·as he sees necessary.
page 15 ~ I am to be able to have free use of my present
office and Beauty shop during lease providing they
are used by myself and wife.
This lease supercedes and cancel present lease, however
with the exceptions noted above this lease is intended to b1-J
identical.
Attested:
R. H. BOLLING.
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This acknowledged receipt of check in payment of first
month's rent under the above lease agreement.
R. H. BOLLING.
Accepted.
KING COAL THEATRES, INC.
By: J. D. LINCOLN, V. Pres.
EXHIBIT C.
THIS DEED OF LEASE made the 1st day of February,
1944, by and between R. H. BOLLING and MARY J. BOLLING, his wife, of Norton, Virginia, (hereinafter termed
lessor), parties of the first part and, the KING COAL THEATRES, INCORPORATED, a Virginia Corporation, (hereinafter termed lessee), party of the second part.
WITNESSETH
'THAT upon the terms and conditions hereinafter set out;
the said lessor does hereby LEASE and DEMISE unto the
lessee, and the lessee agrees to use and rent from the lessor,
those certain lots or parcels of land, located on the north
side of Park A venue, Norton, Virginia, known as Lots 6 and
7, B. 7 on the map of the Townsite of Norton, Virpage 16 ~ ginia, of record in the Clerk's Office of Wise
County, together with the improvements thereon,
known as the "Bolling Theatre Building property", for the
term of four years commencing on the 1st day of February,
1944, and ending on the 1st day of February, 1948, to be
used and operated by the lessee as a first class, first run
theatre.
1. The lessee agrees to pay to the lessor, or as he may
direct, as rent, the amount of TWELVE· HUNDRED FIFTY
($1,250.00) DOLLARS per calendar month, payable in advance, that is, on or before the fifth day of each and every
calendar month during the whole of the term herein granted,
and taxes and insurance as hereinafter set forth; but provided that the lessee may at its option anticipate the payment of rent in advance on any rent payment date and upon
tender of more than one month's rent the lessor agrees to
accept and receipt for the same, but anticipation shall be
limited to a four month period.
2. The lessor hereby reserves the right of re-entry in event
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the lessee defaults in payment of the rent reserved for two
consecutive months, and after ten days notice in writing' to
the lessee, and the lessor shall be entitled to hold the lessee
liable for the difference between the rents that would have
been payable during the residue of the term of this lease as
if this lease had continued in force and the net rent for the
residue of the term realized by the lessor by means of reletting the demised premises to other parties. ·
3. The lessee hereby covenants and agrees not to remove
the equipment, furniture and fixtures located in said theatre
building, except upon replacement of similar
page 17 r equipment, furniture or :fixtures ·of equal value,
during the term of this lease, and to keep said
equipment fully insured, with a loss payable clause to the
lessor as his interest may appear under the terms of this
agreement.
4. The lessee hereby covenants and agrees, during the term
of this lease · to keep the leased premises and property in
good order and repair, and the lessee agrees to hold the
lessor harmless from any and all damages resulting from
the negligent operation of the leased premises and the lessee
shall have the right to repair, renovate and re-equip said
premises in such manner as it may desire, consistent with
its use as a theatre, it being understood, however, that the
said theatre building is leased as it now is and such renovation, repairs and re-equipment shall be at the expense of
the lessee.
5. The lessee agrees to furnish heat and water for the
entire Bolling Theatre Building during the term of this
lease.
. 6. The lessee agrees to carry public liability insurance on
the leased premises and property in the sum of at least $50,000.00 for the benefit of both the lessor and lessee, but nothing· herein contained shall prevent the lessee from carrying
such additional sums of fire insurance, or other forms of insurance for its own benefit as the lessee may elect, and lessor
agrees to sign any necessary waivers or directives as may be
necessary to effect said insurance.
7. The lessee agrees not to assign or transfer this lease
without the consent in writing· of the lessor.
8. The lessee agrees to furnish to the lessor and
page 18 r to the members of his immediate family, including grandchildren, passes to all eihows and pe-rf ormances in the Bolling Theatre during the term of this
lease.
9. It is understood and agreed that in event there are now
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outstanding any liens or encumbrances on said property, or
which may hereafter be placed thereon and in event of def ault by the lessor in meeting the terms of said encumbrances
or making any payments on account of principal or interest
when the same shall become due the lessee shall have the
right to make payment of the same to deduct the same from
'the rents due or to become dne hereunder.
10. The lessor shall hajve the right to use, free of charge,
the present office room in said building and the beauty
shoppe room as they are now used, during the term of thi~
lease provided the same ~re used by the said lessor and wife,
and when ceased to be so used shall be included in this lease
and be subject: to control of the lessee.
11. The lessbr covenants that the lessee on paying tht~
rent reserved and performing the covenants and agreementR
afore said shall, at all ticles during the term, peaceably a~cl
quietly have, hold and enjoy the demised premises.
12. It is understood and agreed that the company known
as ''Byers Theatres, Inc.,'' former lessee of the property
hereby leased has been dissolved and its charter surrendered,
and the said corporation, has no interest or rights in said
property whatsoever.
,
13. In case the premises hereby leased shall, in the lessee's opinion, be rendered unfit for use and oppage 19 ~ eration as a theatre by reason of fire, storm, ex-.
plosion or any other cause, there shall be no abatement of rent during· such period and all repairs and replacements shall be made by the lessee. In such event the lessee
shall replace and/or rebuild the premises in as good condition as it was prior to the event and the lessor does hereby
agree to assign to the les see all insurance claims which shall
accrue on account of said event.
14. The lessee agrees that in the event of defanlt and reentry and/or upon the. termination of this lease except by
purchase under option it will release or assign to the party
of the first part its rig·ht to purchase or rights under executed contracts from and with Paramount Pictures, Inc.,
Twentieth-Century-Fox Film Corporation, Metro-GoldwyuMayer, Inc., Columbia Pictures Corporation, and United
Artists Corporation and the lessee agrees to assume and
carry out any contracts still existing between said distribu..:
tors and Byers Theatre Corporation, Norton, Virginia, which
was owned by the lessor~
15. As part of the consideration for the rental paid and
to be paid hereunder it lis understood and agreed that the
lessee shall have the rig~t and option to purchase the prop1

I

i

1

R. H. Bolling v. King Coal Theatres, Inc.

37

erty hereinbefore described, including any motion picture
theatre equipment, fixtures, rugs, draperies, signs, lights,
marquees and accessories now in said theatre and owned by
the lessor at the agreed price of Thirty-three thousand ($33,000.00) Dollars, at the expiration of this lease on giving
thirty days' notice of its intention so to do prior to the expiration of this lease and in event of the exercise of this option and upon tender of payment of the said pu rpage 20 ~ chase price the lessor agrees to execute and deliver
a good and sufficient deed with covenants of general warranty to convey to the lessee a good and marketable title in fee simple to the property herein leased and free
and clear of all liens and encumbrances of whatsoever kind
and character.
16. The lessee covenants and agrees, except in event of
exercise of purchase option, to surrender the demised premises upon the expiration of this lease in as good state and
condition as reasonable use and wear thereof will permit.
17. The lessee agrees to pay, during the term of this lease,
all taxes assessed against said real estate and building.
18. This lease supercedes and cancels the lease of February 15·, 1941, between the lessor, the Byers Theatres, Inc.,
and the lessee, in regard to the herein described property.
19. It is further understood and agreed that certain mo ..
tion picture equipment, office furniture and equipment, box
office equipment, lobby equipment, theatre seats and sound
truck, are now located in said theatre as shown and listed on
attached schedules, marked '' Schedule A'' and incorporated
herein, said equipment, furniture and ·fixtures being the property of the lessee, having been purchased from the lessor under contract of February 15, 1941.
IN TESTIMONY whereof R. H. Bolling and Mary J.
Bolling, his wife, have hereunto subscribed their names and
affixed their seals, and the lessee has hereunto subscribed its
name by J. D. Lincoln, its Vice-President, and caused its cor··
porate seal to be affixed thereto by J. W. Horne,
page 21 ~ its Secretary, on this the ...... day of February, 1944.
R. H. BOLLING
(Seal)
MARY J. BOLLING
(Seal)
KING COAL THEATRES, INCORPORATED
By: J. D. LINCOLN, Vice-President.
Attest:

J. W. HOltNE, Secretary.
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22 ~ In the Circuit Court for Wise County, Virginia.
I

R. H. Bolling, Plaintiff,

I'

v.

King Coal Theatres, Incorporated, Defendant.

· Your respondent reserving to itself the benefit of all just
exceptions for answer to said bill of complaint :filed against
it by R.H. Bolling· in the Circuit Court of Wise County or so
much thereof as it is ad'iised it is material to answer, answers
as follows :
I

1. The allegations set forth in parag1·aph one are true.

2. The allegations set forth in paragraph two are substantially true except in so far as it is alleged '' King Coal
Theatres, Incorporated,: commenced the operation of a motion picture theatre in a converted store room in the Boice
and Bell Building on Park A venue, Norton, Virginia.'' For
answer to this, respondent says that at the time of the acquisition of said buildi4g it was and had been in operation
for a considerable period of time as a theatre and that respondent renovated and ;repaired said "Norton Theatre" and
continued its operation.'
3. It is true that in the year 1943 n,~gotiations were carried
on between complainant: and respondent concerning the purchase of complainant's theater building. It is also true that
these negotiations did not eventuate in a purchase
page 23 ~ of said buildihg· by this respondent. It is also true
that on Novehiber 26, 1943, the "Bolling Theatre''
burned and serious dmnage was done to the building which
necessitated the closing iand repairing of t.he same. This respondent says with respect to the fire in question that it was
beyond the control of this respondent and that as a result
thereof complainant signed an insurance waiver thereby releasing any claims that he had against this respondent, or
others by reason of said fire. This respondent would say
also that the corriplaina* collected Ten Thousand ($10,000.00)
Dollars of insurance money arising out of the fire which he
persistently refused to hse for the purpose of repairing and
rebuilding· the Bolling Theatre in order that the terms of bis
agreement then in existence, might be carried out; and that
at that time respondent was under no duty to repair or rebuild. This respondent says that in order effectively to operate said theatre, it at its own expense and apart from the
agreement, expended SeYen Thousand Four Hundred Forty-
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seven and 82/100 ($7,447.82) Dollars in repairing and rebuilding the theatre and that the complainant continued to
refuse to deliver to respondent the Ten Thousand ($10,000.00)
Dollars collected from insurance and holds the .same to this
day.
It is true as alleged in paragraph three of the bill of complaint that a lease ag·reement had been executed between the
complainant and respondent on February 15: 1941 (''Exhibit
"A" of Complainant's bill); and that a memorandum of
agreement had been entered into on February 7, 1944 (Exhibit "B" with complainant'R bill); and that the lease option
agreement now in force was executed between the complainant
and respondent on the eleventh day of February,
page 24 ~ 1944.
This respondent admits that while the last agreement aforesaid failed to provide for payment of insurance
by respondent that it was understood that respondent would
pay the insurance and this respondent says that ·on February
11, 1944, on which day the lease and option agreement was
executed that respondent paid the complainant the first rent
money provided for in the agreement and delivered to complainant its check payable to Norton Insurance Agency in
the Elum of Six Hundred Forty-four and 23/100 ($644.23)
Dollars in payment of the premiume on Seventy Thousand
($70,000.00) Dollars insurance for four (4) years and this
respondent says further that complainant deliberat.ely has
held this check after having accepted the insurance policy
himself on February 11, 1944, and either paid for the same
himself or made himself responsible for the same, when at
the same time be held in his posReHsion this respondent's
check payable to Norton Insurance Agency in the sum of Six
Hundred Forty-four and 23/100 ($644.23) Dollars. This respondent charges that this was a de1iberate design upon the
part of the complainant to undertake to do whatever was
necessary in order eventuaJly to endeavor to vitiate his obligations under the terms of his lease and option agreement.
This respondent says further that it has endeavored to pay
Norton Insurance Agency the premium on said insurance
and has been advised by Norton Insurance Agency that the
insurance policy was delivered to the complainant and that he
paid the premium on same. Respondent charges that complainant had lrnd in his possession since Februarv
page 25 ~ 11, 1944, the check of this respondent payable
Norton Insurance Agency in the sum of Six Hundred Forty-four and 23/100 '($644.23) Dollars and that he has
deliberately held the same for purposes which are apparent;
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and that complainant hela said check when he himself paid
Norton Insurance Agencyi
This respondent admitsithat the lease and option ag1~eement
between complainant and respondent provides for the canying of Fifty-Thousand ($50,000.00) Dollars public liability insurance, and this ·respondent says that at the moment it has
for the benefit.·of Bolling Theatre and R. H. Bolling· Fifty
Thousand ($50,QpO.OO) D~llars public liability insurance., carried with Robert O. Boswell, Incorporate(l, authorized agent
for Great American Indemnity Company, Bristol, Virginia,
under policy number L0-370834.
This respondent admits that under the lease agreement of
Februa1·y 15, 1941, despite the fact that it purcl1ased all of the
equipment, furniture and fixtures and despite the fact that
complainant l1as 110 insu~able interest in these fixtures, it is
1·equired under the agreeµient of February 15, 1941, now in
existence as reincorporated in tl1e agreement of the eleventh
day of }.,ebruary, 1944,
carry Ten Thousand ($10.,000.00)
Dollars insurance on said equipment, furniture and fixtures.
This respondent says that at the moment it has with Mechanics and Traders Insurance Company of Hartford, Connecticut under policy 299229 insurance for the benefit of Bolling Theatre in the sum of! Ten Thousand ($10,000.00) Dollars
with a standard loss payable clause for the benefit of R.. H.
Bolling. This responde:tit cl1arges that the complainant is
fully aware, and bas been, of the existence of this
page 26 } insurance because on the elate of the fire herein ref erred to this respondent was compelled to forward check for insurance: coverage of furniture, .fixtures and
equipment to complainant and that he indorsed the same over
to respondent as was proper for him to do.
It is true that under the: terms of the lease and option agreement ("E..xhibit C") the: respondent agreed to furnish heat
and water for the Bolling Tl1eatre Building and that complainant was allowed the use of one of the offices in said building; and that the wife of complainant was permittecl to use
one of the store rooms ill said building. It is also true that
under said agreement respondent agreed that the complainant and his family inclt1(1ing gTandchildren should have access free of charge to all shows and performances at said
Theatre. It is also true that under the forms of said lease
and option agreement respondent was to pay all real estate
taxes assessed against the leased premises during the term
of said lease.
4. This respondent de~ies that it has failed in anv particular to perfo1·m explicitly any of the obligatio11s imposed
upon it under the terms
this lease agreement and charges

to
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the complainant specifically with using every possible subterfuge deliberately, in an attempt to frustrate this respondent
in carrying out the terms of the lease and option agreement.
Respondent avers that complainant ever since the execution
of the lease and option agreement dated February 11, 1944
(Exhibit "0") has tried in every way to secure abrogation
of said agreement. On many occasions he has come to Mari on
insisting that he be relieved of his obligations under the terms
of the agreement and has had his agents approach
page 27 ~ the matter to officials of this respondent; and has
threatened this respoudP-nt with interminable
trouble unless this respondent would agree to relieve complainant of his obligations under the terms of said lease and
option agreement; and provide for the return of Bolling
Theatre to him.
This respondent cbarges again that complaint had in his
possession on :.&.,ebruary 11, 1944, a check of this respondent
in the sum of Six Hundred Forty-four and 23/100 ($644.23)
Dollars payable to Norton Insurance Agency and that same
was delivered to him on the cla te of the execution of the lease
and option agreement filed with complainant's bill marked
Exhibit '' C ''; and this respondent eharges that complainant
received the insurance policy in question on February 11,
1944, from Norton Insurance Agency and at that moment
had in his possession and has held ever since the check of
this respondent with which the premium was to be paid by
him; and this respondent charges that this was a deliberate
subterfuge on the part of complainant; and that this respondent has been forced to pay tl1e insurance premium aforesaid
and charges that he could have paid it with respondent's
check on the day that be received the policy and the certificate
of insurance which he has never forwardc~ to this respondent; and could have., since February 11, 1944, received endorsement of said check and utilized the same.
As stated heretofore this respondent is carrying public liability insurance for the benefit of Bolling Theatre and R. H.
Bolling in the sum of Fifty ThousaTid ($50,000.00) Dollars
with Robert C. Boswell, Incorporated, Bristol, Virpage 28 ~ ginia, authorized agent of Great Ame·rican Indemnity Company; and respondent denies that it
is under any greater obligation than this. T~is respondent
also avers as heretofore stated that it is carrying· insurance,
on all equipment, furniture, an{l fixtnr~s, which it owns outright in the sum of Ten Thousand ($10,000.00) Dollars under
policy of Mechanics and Traders Insurance Company of Hartford, Connecticut, policy ntnnber 299229, with a standard loss
payable clause for the benefit of R. I:I. Bolling.
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This respondent admits tbat it is its obligation to pay real
estate taxes on the premises in question, it is and has been
ready., willing and offering to pay said taxes and that has
forwarded certified check in the sum of Five Hundred Eightyeight ($588.00) Dollars, payable to R. H. Bolling by registered mail upon receipt of notice from complainant that he
had assumed to pay the taxe.s voluntarily, and gave notice
through institution of t11is snit and not before. Respondent
would point out that this tax was not due until November
and that R. H. Bolling,! bolder of the title of said property,
received tax statements as he would naturaHy do and kno·w·ing full well that to fo&ard same to this respondent would
result in payment of said taxes. Respondent would also point
out that the time of payment of taxes, is a matter within the
discretion of the respondent and could be paid by respondent
on any date agreeable to it. Respondent charges that again
this is a subterfuge upon the part of the complainant in his
ever existent endeavor to abrogate the terms of his lease and
option agreement; and that he knew full well that said taxes
would be paid; and that respondent was financially able to
pay them.
This respondent denies that the complainant's
page 29 ~ family or grandchildren have ever been refused
full access to the performances held at Bolling
Theatre and avers that since the agreement of 1~41. they have
passed freely into said Theatre with the exception of one
minor instance which occurred recently when a new employee
failed to recognize some relative of complainant's; and a
question of no importance arose as to the identity of the individual.
·
Respondent denies that it has failed to furnish heat to the
office and store rooms in said Theatre building and points
out that Bolling· Theatre and the entire building are heated
by a central beating plant and avers that said building including the Theatre, stores and offices have at all times received adequate service in the mattPr of heat; and that no
objection has- arisen on the part of any occupants of the building including the complainant himself.
Respondent denies that. it has shown any disreg·ard of its
obligations under the lease and option agreement and again
charg·es that ~omplainant in accordance with his threats is
endeavoring by every possible means to avoid his obligations
under the terms of said lease.
5. R~spondent admfts that King Conl Theatres, Incorporated 1s owned by Lmcoln Theatre Corporation but denies
that it is not a corporation of valuahle assets; and says on
the contrary that it owns a Theatre "Norton Theatre" at
I
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Norton, Virginia, .of the value of Seventy Thousand ($70,000.00) Dollars and that its financial statement as of November 30, 1944, shows a net worth of Ninety-three Thousand
Six Hund-red Fifty-four and 74_/100 ($93,654.74) Dollars.
Respondent admits that a suit is pending against
it in Wise County for a large sum of money but
denies that the existence·of such suit has anything
whatever to do with this matter.
Respondent denies that it is seeking to dissolve., but admits
that it would like to merge for obvious reasons, with' Lincoln
Theatres Corporation for reasons which are apparent. It
is true that under the lease and option agreement a transfer
or assignment of the lease is not permitted except with the
consent of complainant and this respondent" says that it, in
accordance with the terms of said agreement forwarded a
request in the nature of an agreement to complainant's counsel requesting permission for such merger which incidentally
would have added substantial assets under the lease option
agreement; and the proposed merger would have resounded
to the greater security of complainant. Respondent denies
that it bas done other than to request the privilege in ac-cordanc9 with the terms of the lease and option agreement and
in the event the privilege is denied as it has been, it has no
intention whatever of doing other than to comply with the
terms of said lease and option agreement.
This respondent avers that it has strictly and punctually
complied with all terms and provisions of the lease and option agreement. herein referred to; and denies that complainant has the right to elect to cancel and rescind the said agreement; and this respondent charges that this is a flagrant and
unjustified action upon the part of complainant for the purpose of trying to harass this respondent and in seeking to
avoid the obligations of the complainant.
page 31 } And now having fully answered the complainant's bill, this respondent prays to be hence dismissed with its reasonable costs by it in this behalf, exfonded.
page 30
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LEWIS PRESTON COLLINS,
Counsel.
In the Circuit Court for Wise County, Virginia.
R. H. Bolling, Plaintiff,
v.
King Coal Theaters,· Inc:, Defendant.
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IN CHANCERY.
This cause came on this day to be beard upon process duly
issued and executed upon the defendant corporation, the bill
of complaint filed in this cause,, the answer filed thereto and
the depositions taken in support of the complainant's bill
and the defendant's answer thereto, and was argued by counsel.
Upon consideration whereof and the court being of opinion
which opinion is filed with the papers in this cause and is
made a part of this decree that the complainant is not entitled to the relief prayed for in hi:; bill of complaint for
the reasons set forth in the written opinion which is a part
hereof, wherefore it is adjudg·ecl, ordered and decreed that
the complainant's bill be and the same is hereby dismissed.
It is further adjudged, ordered ancl decreed that the defendant recover from the complainant its eosts in its behalf expended; and nothing- further appearing to be necespage 32 ~ sary in this cause it is ordered stricken from the
docket.
To: Joe A. Gardner, Clerk of Circuit Court of Wise County.
Enter the foreg·oing decree the 8th clay of January, 1946.
GEORGE MORTON,
Judge.
R. H. Bolling, Plaintiff,

v.

King Coal Theatres, Incorporated, Defendant..
OPINION.
This is a snit instituted in the Circnit Court of " 7ise Countv
on the 26th day of De.cember, 1~44, tI1e process being returnable. to Rule~ on th~ First Monday in ,Tanuary, 1945, by R. H.
Bollmg agamst Kmg Coal Theatres., Incorporated, praying·
that a certain lease agreement entered into on Februarv 1
1944? ''be s~t asid~ and held for naught", and asking for othe;
specrfic relief, which the Court deems· it unnecessarv to set
out at length in this opinion.
,.
By the terms of said lease: agreement the cc:>mplainant, R.
H. Bolling, hereinafter referred to as the lessor, leased and
demised unto the defendanf, Kin~; Coal Theatres, Inc., hereinafter referred to as the lessee, and the said IesRee agreed
to use and rent from the lessor, certain lots and improvements,
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situate in the town of N orton.f Virginia, known as the '' Bolling Theatre Building Propert~", for the term of four years,
commencing on February 11 1~44, and ending on February 1,
1948, '' to be used and operated by the lessee as a first class,
first run theatre", the lessee to pay to the lessor
page 33 ~ as rent $1,250.00 per month in advance, that is,
'' on 01: before the ~fth day of each and. every calendar month durmg- the whole of the term ............ , and
taxes and insurance as hereilnafter set forth, .......... ''.
The lessor reserved the right of re-entry in event '' the lessee
defaults in payment of the re 1t reserved for two conscutive
months., and after ten days no ice in writing to the lessee, and
etc .......... ". The lease a reement reserves for the use
of the lessor certain parts o · said building, such as office,
beauty shoppe, etc., and also c ntains various and sundry collateral provisions, covenants nd agreements, of which only
those deemed pertinent to the issue in this suit will be hereinafter referred to. In addit~on, under paragraph 15, it is
provided and agreed between 1.the lessor and lessee that '' as
part of the consideration for
rental paid and to be paid
hereunder ........ the lessee shall have the right and option
to purchase the property he ,einbefore described, including
any motion picture theatre eqt1ipment, fixtures, etc........ .
and accessories now in said tijeatre and owned by the lessor
at the agreed price of Thirty-three thousand ($33,000.00)
Dollars, at the expiration of this lease'' on giving 30 days'
notice prior to tlle expiratio~ of the lease. It is also provided that the lease agTeemen~ of February,, 1944, supersedes
and cancels the agreement of february 15: 1941. The lessee
under the terms of the lease apreed to make, at its own cost,
certain repairs to the Theatre Buildiug, consisting of fire
damage as a result of fire whi .h occurred prior to the execution of said lease.
Upon the execution and deli ery of said lease agreement of
February, 1944, the lessee proceeded to repair. the
page 34 ~ premises, at a. cost of approximately $9,000.00, so
as to make the buil ling suitable for the operation
of a first class motion picture show, and has since then continued to operate as such. T e rent of $1,250.00 per month
has at all times been promp ly paid or tendered, and the
lessee has been guilty of no default in that respect.
The lessor !n his bill of complaint alleges the non-performance of certam collateral agreements by the lessee, some of
which in the argument by counsel were admitted to be groundless., as they clearly appear to be from the evidence. Those
relied upon are :
1
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(1) Failure of the lessee to pay the premium on the fire
insurance policy on the premises for a term of four years, or
for the duration of the lease, amounting to $644.23 premium
on coverage of $70,000.00.
(2) Failure of the lessee to pay, on or before Dt:,cember 5,
1944, ( the penalty date), tl1e taxes on the premises due the
county of. Wise, viz.: $420.00, nnd the town of Norton, viz. :
$168.00, for the year 1944.
(3) Failure, or refusal, of tl1e lessee., on two or t11ree occasions, to permit two of the grandchildren of the lessor to
attend free of charge its motion pictnre show, and to furnish
sufficient heat for office and beauty shop.

There has been introduced on bel,alf of lessor a g-reat deal
of evidence concerning the dealings bP.tween the lessor and
the lessee under another lease agreement prior to the one
under consideration. Since t]Je agreement under consideration unequivocally states tliat it supPrsedes and cancels the
prior agreement, this evidence is clearly irrelevant and immaterial, except in so far as it may throw some light on the
animus of the parties in their subsequent dealings
page 35 ~ under the agreement in question, particularly of
the complainant, who, according to his own evidence, made up his mind within a few months after the execution of the agreement of February, 1944, to deal with the
lessee at arm's length on a strict basis, with the evident hope
that the lessee would do, or leave undone, something that
would give him, the lessor, cause for abrogating said lease
agreement in its entirety and having it leg·ally declared null
and void and set aside.
At the time of the execution and delivery of the lease agreement under consideration the agents of the lessor and of the
lessee contacted an insurance agency in the town of Norton,
ascertained that the premium on a $70,000.00 policy of fire
insurance covering said leased premises over a term of four
years would be $644.23, a.nd authoriied and directed said insurance agency to issue such policy, or policies aggregating
$70,000.00, and deliver it, or them., to the lessor. This was
promptly done and the Norton Insurance agency delivered to
the lessor seven insurance policies of $10,000.00 each covering the Theatre Building. At the same time, it is shown by
the records of lessee and otlier eviclenee, lessee gave to lessor,
or his agent, its check payable to the order of Norton Insurance Agency, Norton, Va., for $644.23 to cover the premium.
Lessor denies this., or states that he has no such cheek and
has no recollection of it ever having been given to him or
having ever been in his possession. The cl1eck never reached
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the Norton Insurance Agency and said agency charged said
premium to the lessor. Later on in due course of business
lessor received a statement of his account, including this
item,, from Norton Iusurance Agency, which he
page 36 ~ promptly paid. A few monthe thereafter lessee;
noting that said check had not been presented to
the bank upon which it was drawn, wrote to Norton Insurance
Agency about the insurance and was advised by said Agency
that the policies had been duly issued and delivered to lessor
and that he had in due course paid the premium. Lessee,
believing that lessor held said check for the amount of the
premium and would in his own due time use the same by
securing the endorsement thereon of Norton Insurance
Agency and knowing that the premises were covered by insurance according to the terms of said lease agreement, made
no further inquiry. Lessor, acting· under his declared intention of dealing with the lessee in a 8trictly business way and
that it would get no sympathy or help from ·him and wou]d
be held to strict accountabilitv under the terms of said lease
agreement and, inf etentially at least, hoping that lessee would
commit some act of omission or commission affording him
(lessor) grounds for having a rescission and cancellation of
said lease agreement, did not notify le~see that he (lessor)
had paid said premium and made no demand for re-payment.
Thus the matter remained until the institution of this suit,
although it is shown by the evidence that lessee has at all
times been ready, willing, able and anxious to comply with
this provision of said lease ag·reement, and is now ready,
able and willing to reimburse lessor with interest.
In the fall of 1944., shortly before 1944 taxes became due
and payable the treasurer of Wise County and the treasurer
of the town of Norton mailed to the lessor statements showing- the amount of taxes on the leased premises dne respectively for the year 1944 to the county and to the town. No
such statements were sent to lessee. The property
page 37 ~ was assessed in the name of lessor and the treasurers had evidently not been notified that the
lessee was obligated to pay t)1e taxes on the Theatre property. Lessor waited until the last day before the penalty
would attach and paid the taxes both to the county and town,
aggregating $588.000, and, in line with his avowed purpose.
did not forward the tax notices to lessee and did not advise
lessee that the taxes had been paid and did not demand reimbursement but almost immediately thereafter instituted this
suit asking rescission and annullment of the entire ag-reement
of February, 1944.
It also appears from the evidence that on a few occasions

48

Supreme Court of .Appeals of Virginia

lessee refused admission to its shows, free of charge, to some
of the grandchildren of lessor, and, according to the evidence
introduced on behalf of lessor, fail~d to provide sufficient
beat to the office and beauty parlor reserved by the lessor but
nowhere in the evidence does it app,~ar that s1.1ch violations.
were deliberate or intentional. Thev were at most due to
oversight or mistaken identity. The evidence also shows that
while lessor under a prior lease complained of insufficient heat,
that he never complained to the lessee under the lease under
consideration., and did not notify .the lessee.
Sec. 5182 V. C. provides: '' If in a dcPd of lease it be provided that 'the lessor may re-enter for default of ...... days
in the pey-nient of rent, or for the breach of covenants,'' it
shall have. the effect of an agreement that if the rent reserve~
or any part thereof, be unpaid for such number of days, etc.
. . . . . . . . , or if any of the otl1eF covenants on the part of the
lessee, .......... , be brok~n, then, in Pith er of such cases, the
lessor ........ , into and upon the demised prempage 38 ~ ises, or any part tlrnreof, in the name of the whole,
may re-enter, and the same again have, repossess,
and enjoy, as of his 01~ their former estate/' In construing
this section it is said in J ahnson v. Hargrn·ve, 81 Va . 118:
'' But this statute was not designed to alter the rules of
the common law in respect to the 'forfeiture of estates for
non-payment of rent, but to authorize a concise and abbreviated form of leases and other conveyances. Counsel for
plaintiff, however, differently con~trniJ1g· the statue, moved
the court to instruct the jury in effect that if the rent for the
month of March, 1883, was not paid 01· tendered by the defendant on or before the 10th day of April, 1883~ such default
on the part of the defendant ipso facto terminated the tenancy,
and the plaintiff was entitled to recover ..
''We are of the opinion that this instruction was properly
refused. The general rule undoubtedly is, as between creditor and debtor, that the latter must seek out the former and
pay or tender payment of the debt wJ1en it becomes due.
But this rule has no application to a case like the present.
This is a case of an alleged forfeiture, and since forfeitures
are never favored in the law, it is an ancient rule of the common law, that before the lessor can exercise a stipulated right
of re-entry for the breach of a covenant to pay rent, he must
make· an actual demand upon tile tenant for payment thereof,
unless by special agreement between the parties the requirement of demand has been dispen~ed with.
This rule should apply with more than equal force in equity
where it is sought to enforce a forfeiture for the breach of col-
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lateral agreements, for which there are adequate
remedies at law. Especially would this be true
where there is at most only a technical unintentional breach, and the party at fault stands ready, able and
willing· to make due and proper amends.
"Unless requisite to the accomplishment of complete justice in a case in which jurisdiction has been propertly acquired on some other grounds, a court of equity,, according to
well settled rules and almost universal precedent, will have
nothing to do with the enforcement of penalties and forfeitures. The function of such a court in this respect is not
to enforce in any case, but to relieve against the enforcement
where the circumstance~ warrant equitable interference.
" ........ And it may be stated that where the authorities
indicate that a court of equity recognizes the right to enforce
a forfeiture, they do not usually mean that the enforcement
will be affirmatively decreed in such a court, but merely that
the court will not lend its aid in such cases to relieve against
the enforcement.'' Pence v. Tidewater Townsite Corp., 127
Va. 447.
The case of Echarit v. TVag,qoner, et itx., 101 S. E. 245, 126
Va. 238, referred to by counsel for lessor, does not appear to
be in point. In that case a daughter to whom her Father and
Mother had conveyed their propertv in consideration tliat she
support them, pay the taxes and her parents' debhi, failed to
pay the taxes promptly and expressly repudiated her obligation to pay the debts. The court held that the daughter failed
to supply the consideration and., therefore, her parents were
entitled to have the instrument cancelled for such failure of
consideration.
page 40 ~ The case of Dobie v. Sears, Roeb'ltck c~ Co., 180
Va. E. 289, 164 Va. 464, if pertinent at all, supports
lessee's position, in that lessee expended a large snm of money
in repairing the Theatre Building and making it suitable for
operation, and would not now be placed in sta't·u quo if the
lease were cancelled.
Counsel for lessor contend that bceause of the option to
purchase being a part of the lease a different rule should apply in a suit for rescission and c.ancellation. In the instaut
suit I do not agree with counsel. The option to buy does not
become operative until the expiration of the lease and the sole
c~nsideration for the option to buy, by the terms of the lease
agreement itself, is the payment of rent, which, it is admitted, has been promptly paid or tendPred. vVhile it is trne
that a cancellation of the lease ·would necessarily operate as a
forfeiture by the lessee of the right to purchase, the same
rules of equity should apply.
page 39
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The court is of opinion that lessor~ the complainant in this
suit, has no standing in a court of equity and his bill should
be dismissed, and so holds.
Counsel will prepare and submit to the Court form. of degree necessary to give effect to this opinion.
.
GEORGE MORTON,
Judge.
12-24-45.

page 41
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In the Circuit Court for ,vise County, Virginia.

R. H. Bolling, Plaintiff

v.

King Coal Theatres, Incorporated, Defendant
DEPOSITIONS.
The deposition of A. L. Witt, E. W. Poston, and others
taken in the office of Fred B. Greear in the Town of Norton
on this the 12th day of February, 1945, before Blanche Hubbard, Notary Public, pursuant to notice hereto attached to
be read as evidence on behalf of this plaintiff in that certain
chancery suit depending in the Circuit Court for Wise County,,
wherein R. H. Bolling is plaintiff and King Coal Theatres,
Incorporated, is defendant.
Present: R. H. Bolling, Complainant, in person.
l\L M. Heuser and Fred B. Greear, Attorneys for Complainant.
D. D. Query, General :Ma11ager, King Coal Theatres, Incorporated, in person.
L. Preston, Collins, Attorney for Defendant.
Filed Nov. 16, 1945.
CHAS. S. FULLER, D. C.
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Thence came

A.. L. WITT,
a witness of lawful age.1 who first being duly sworn, stated as
follows:

DIRECT EXAMINATION.
By Mr. Heuser:
Ql. Mr. Witt, what is your connection.with the.Norton Insurance Agency Y
A. I am Secretary-Treasurer and Manager of Norton Insurance Agency.
Q2. I believe that agency handles practically .all kinds of
insurance, particularly fire insurance Y
A. Yes, we do.
Q3. What portion of your time do you spend in the Insurance Agency's office here in the Town of Norton?
A. About fifty per cent of my time is spent in Norton a~d
Norton Insurance Agency.
Q4. Do you recall an occasion on or about the 11th day of
February, 1944, when Mr. Fred B. Greear called yon concerning proposed fire insurance on the Bolling Theatre Y
A. Yes, I do. I talked to both Mr. Greear and Mr. Bolling
at the time and we a.greed on. the amount and the terms o:f
the insurance, and I later called back and told the terms and ·
the amount of the premium for the fom·-year term.
Q5. Do you remember the amount of the policy and the
term for which it was to coverY
A. I only remember it was $70,000 to be for a term of four
years.
Q6. Was such a policy written at or about that dateY
A. There was seven policies issued as I recall
page 43 ~ in the amount of $10,000 each for a four year term
from February 11th.
Q7. Was the amount of the premium due on that insurance
subsequently paid to your Insurance Ag·encyt
A. Yes, it was paid along with several other items by Mr.
Bolling.
QB. Did the other items have connection with this insurance, that is, were they connected with the Bolling Theatre
property?
·
A. I don't think there was any other items in the bill that
was paid that included tl1is. If you have that bill Mr. Poston
the itemized statement will show, but as I recall $70~000 was
the only item in connection with the theatTe.
0

•
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Q9. I take it that your office in a routine way made up a
bill against Mr .. Bolling ancl included every item T
A. Yes, every item, as far as I know :M:r. Bolling was to
pay the premium. vVe cha1·ged it to Mr. Bolling in the regula1·
course and delivered the policies and bill.
QlO. You of course, you knew that the Bolling Theatre be·
longed to Mr.. Bolling Y
A. We always carried insurance in that name. I suppose
he had the title to it.
Qll. Did you after Mr. Bolling had paid the premium receive a communication from King Coal Theatres, Incorporated, concerning the payment of the insurance. premium on
this $70,000 of fire insurance Y
A. I don't recall the date that Mr.. Bolling paid
page 44 ~ these items. I suppose the statement will sl1ow 1
but we received a letter from the King Coal Th(;atres, dated June 30, 1944, which they stated that they directed a voucher #9018 in the amount of $644..23 to cover the
insurance retained on the Bolling Theatre. The letter goes
on to state that the voucher has never been used or sent in.
Q12. Will you file this letter as part of your deposition so
that the same may be copied t
A. Yes, sir.
Q13. Did you reply to the letter that has just been introduced into the evidence t
A. Yes, a day or so after we received this letter, as well
as I can recall I saw Mr. Bolling on the Street and told him I
didn't understand it, that he had paid it, and that we had
received a letter from King Coal stating that they had sent
us a check bnt we had never received it. I don't recall what
Mr. Bolling said and the next day or day or so after that I
looked through my records closely to see if we hacl received
any record or check and then I replied.
Q14. Do J;-OU have a copy of your Jetter!
A. Yes, sir.
. Q15. wm ,ou :file a copy of that or copy it in yonr deposition at this timef
A. Yes, sir.
Q16. After you wrote King Coal Theatres, Incorporated,
as it appears on July 5, 1944, did you hear anything further
from that company!
page 45 ~ A. I don't think so, I (!an 't find anything in my
:files from them.
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witt.

CROSS EXAMINATION.

By Mr. Collins:
Xl. At this point I should like to point out that on page 2
of the bill of complaint there is the following allegation: "By
mutual mistake or inadvertence a provision requiring t.lrn defendant to purchase fire insurance on the theatre building for
the protection of complainant was omitted.'' The defendant,
as set forth in the answer makes no contention as to this obligation despite the fact that it is not incorporated in the
lease agreement which was drawn as between these parties
as of February 1, 1944. :Mr. "\Vitt, there is the present $70,000
on the Norton Theatre, on the Bolling Theatre Y
A. Yes, sir.
X2. This proposed negotiation for fire insurance., I believe you stated was by Mr. Bolling and Mr. Greear!
A. That's my recollection that Mr. Greear called me and
discussed the matter and :Mr. Bolling was here and talked t.o
me in the telephone conversation as well as I remember.
X3. Did either Mr. Greear or l\Ir. Bolling request that you
send statement for the insurance premiums to King Coal
Theatres, Incorporated?
A. I don't recall that they clid.
X4; In any case, no statement was ever sent by your company to King Coal Theatres, Incorporated¥
page 46 ~ A. No, sir, not to my recollection.
X5. And Mr. Bolling himself paid the premium
I believe for four years on these policies in the sum of $644.23?
A. As I stated before, I reC'all WP- sent J\fr. Bolling an
itemized statement of his insurance account over two or' three
months period and that statement was paid.
X6. And you did receive a lP-tter dated ,June 30, 1944-, from
King Coal Theatres, Incorporated, under the signature of
Mr. Leon D. BeVille, Treasurer, which you have :filed making
inquiry as to a check which had been drawn to the order of
Norton Insurance Agency and asking why t~1e check had not
been cleared?
A. I had a communication from him on that date.
XS. And you replied to that letter on ,July 5, 1944, in which
you stated that $70,000 insurance had been issued and that
you knew nothing about th,J voucher #9018 dated February
11th, in the sum of $644.28, and that this policy bad been
turned over to Mr. Bolling 1
A. Yes, sir.
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X:9. Those two letters, I believe you just filed as part of
Your evidence?
.. A. Yes, sir.
XlO. Has anyone representing 1vir. Bolling, or has :M:r.
Bolling himself ever since the time of ·this issuance of these
polieies on February 11th ever indicated to you that this
policy was to be paid for by King Coal Theatres, Incorporated?
A. I can't recall of having discussed the matter with Mr.
Bolling but the one time ancl that was when I met
page 47 ~ him on the street and told him I didn't understand
what it meant.
Xll. I hand you a photostatic copy of a voucher #9018
which has with it a check dated February 11th payable to
Norton Insurance Agency in the sum of $644.23, or rather I
should correct that, it is not a check but a voucher as described above, signed by King Coal Theatres, Incorporated,
and I will ask you whether or not Mr. Bolling bas delivered
you any such check?
A. Not to my knowledge.
X12. Did Mr. Bolling ever bring to you a check accompanied
by voucher #9018 and ask ~Tou to inclorse it over to him?
A. No, I don't recall when he ever did.
X13. Did he ever tell you or did you ever know that on
February 11th the time that this transaction as between Mr.
Bolling and King Coal Theatres., Incorporated, that Mr. Bolling bad been delivered a cheek and voucher .:tr9018, dated
February. 11th in the sum of $644.23 to be used"for the payment of these insurance premiums?
A. 'No, sir, I didn't. The first information I bad was the
letter I received dated ,June 30th.
Photostatic copies of letters filed, and in addition to the
two letters referred to we will file also a photostatic copy of
the voucher #9018 accompanying check dated February iltb
payable to Norton Insurance Agency in the sum of $644.23
marked Cross Exhibit 1.
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Thence came

MR E. Vv. POSTON,
a witness of lawful age, who first being duly sworn, stated as
follows:
By Mr. Heuser:
Ql. Mr. Poston, I believe that you work for
page 48 } Mr. R. H. Bolling, do you not 7
A. That's correct.
Q2. What sort of work do you do for him T
A. Well, I do office work, clerical work.
Q3. How long· have you been doing that sort of work for

him?

A. Oh, I guess on to twenty years.
Q4. I believe at the present time you are also a Deputy
Commissioner of the Revenue for Wise County?
A. That's correct.
Q5. I don't believe that you were present on the occasion
when Mr. D. D. Query and Mr. Ralph Lincoln, Mr. R. H.
Bolling, Mr. Fred B. Greear and myself were together engaged in drafting a lease agreement between Mr. Bolling
and King Coal Theatres, Incorporated!
A. No, I wasn't present.
Q6. After that time did there ever come to your attention
or get into your possession a check such as did accompany
the voucher which has been introduced in the evidence here
this afternoon 1
A. Well, I never seen this check.
Q7. Do you ordinarily get Mr. Bolling's mail from tho
post office and handle it Y
A. Well, yes.
QS. Did you receive through the mail other checks from
King· Coal Theatres, Incorporated, that were due
page 49 ~ under the terms of the February, 1944, lease
agreement?
A. Yes, I get them checks mailed that way.
Q9. That is the rent checks?
A. Yeah.
QlO. After this lease agreement of February, 1944, did
Mr. Bolling give you any instructions concerning the handling of the assessment and tax portion of the Bolling Theatre property Y
A. Yes, that both debts was to be paid by King Coal.
Qll. How bad the property been assessed up to that time,
I mean this, had it been assessed separately on the land
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books or was it included in the group of other real estafa
propertyf
A. Mr. Bolling's tax bills covered several items and since
this contract was made with them they was to make payments of these taxes. He said to have these made in one
item so as to be easy paid. In other words, if this was included on another tax bill.
Q12. Following his request did you have the Commissioner to list the Bolling Theatre property separately f
A. Yes, sir, one ticket separately.
Q13. Did the Treasurer of Wise County issue his tax
ticket in that manner, that is, separately¥
A. That is for this particular piece of property.
Q14. Do you also atte:pd to the payment of Mr. Bolling's
real estate taxes?
A. I do.
Q15. How do you ordinarily handle that Mr. Poston; do
you write the check and about what time of thepage 50 ~ year do you see that the taxes are paid Y
A. Those taxes are paid-Mr. Bolling has always paid his taxes on or before December 5th, saying it
independently the way we handled it this year.
Q16. Do you draw the check for his signature or does ht~
write the check hiss elf?
A. I write the check for his signature.
Q17. What happened in connection with the real estate
taxes of Mr. Bolling· for 1944?
A. You mean that ticket there.
Q18. Yes, that and any other that he might have?
A. When taxes are due, I ask him if he wanted to pay them
and he told me he did.
Q19. Do you remember about what date it was that you
went over the list of taxes and asked Mr. Bolling if he was
ready to pay them?
· A. Well, I believe on the last day or maybe fourth or fifth
of paying· these taxes.
Q20. Did you call his attention to the fact that a tax ticket
covering Bolling Theatre property was included in the othet·
tax bill that he had although it was on a separate tickeU
A. I did. I checked with the Treasurer to see if they had
a check from King Coal Theatres, Incorporated, paying this
and they advised they had not, and I asked Mr. Bolling whut
to do with it and he said to pay it.
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Q21. And I believe you have already stated that the taxe:,
were paid on December 5, 19447
A. That's right.
Q22. Is the same situation that you have outlined with reference to County t.axes also true with reference
to the Town of Norton taxes f
A. That's right.
Q23. I show you what appears to be a tax ticket in the
name of R. H. Bolling for 1944 taxes coverin~ Lots 6 and 7,
of Block 7, I will ask you what that is t
A. That covers the theatre building on one street.
Q24. I believe that paper is a paid bilH
A. Yes, sir, paid tax receipt.
Q25. I will also show you a similar bill from the Town of
Norton covering Lots 6 and 7, Block 7, which also appears to
have been paid on December 5, 1944, and will ask you if that
is a receipt on payment made to the Town of Norton taxes ·t
A. That is.
Q26. Will yon file those receipts as a part of your deposition?
A. Yes, sir.
Q27. I believe you stated Mr. Poston that on or about that
date you made special inquiry in the Office of the Treasurcl'
of Wise Connty to ascertain whether or not King· Coal Theatres, Inc., had paid the real estate tax on the Bolling ThP.atre propertyt
A. I did, both the County Treasurer and City Treasurer,
and told them on this date, December 5th, the last day for
paying that I would make up my check and write a check for
the balance of tax-never heard nothing from them any
more.
page 52 r Q28. When you speak of the last day of paying, you of course, mean before penalty g·oes on
which is· December 5th t
A. Yest sirr last day.
Q29'. When you made inquiry in the two Treasurer's offices did you lean1 wh.ether or not King Coal Theatres, Incorporated, had paid any other re:al estate taxes assessed
against them in Wise Conntyt
A. The office at ,vise received a voucher from them on
this date covering real estate here and whatever personnl
property they had on this Bolling Theatre, didn't include
this real estate.
page 51

~
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Q30. Did you find the same situation in the Town Treasurer's office?
A. I didn't ask the Town Treasurer. I just happened to
be in the Treasurer's office, I believe it was on the 6th or the
day after the deadline.
Q31. But it wasn't exact, it didn't include this property?
A. That's correct.
Q32. Where does Mr. Bolling have an office!
A. He has got a office up over the pictm·e show on the
Main Street.
Q33. In the Bolling Theatre building?
A. That's right.
Q34. Do you work in that office Mr. Poston?
A. I am in there practically every day.
Q35. What would you say with reference to the heat in
that office during the present winter, that is 1.944page 53 ~ 451
A. We didn't have no heat last year. The heat
for the la,st few days hasn't been so bad, some days we didn't
have any up to ten.
Q36. Have you been able to work in that office at all times?
A. I have been until last winter.
Q37. But last winter?
A. For 1944 from the colder pa rt of the winter and on up
until about March.
Q38. What's been the situation this current winter of
1944-45?
A. It hasn't been so bad lately, part of this winter.
Q39. They have been heating little better this winter?
A. Better janitor or something.
Q40. Is that office room peculiar in any way that it would
not get heat as other offices up there did?
A. I shouldn't think so.
Q41. During the hours of the day when the pictures arc
showing is the building warmer then, including the office Y
A. Well, I can't say that it was. We just didn't have no
heat in this office. Of course, I wasn't in the picture part I
don't know what the condition was.
·
Q42. The room has radiators separate?
A. It is all on the main system.

R. H. Bolling v. King Coal Theatres, Inc.
E. lV. Poston.
CROSS EXAMINATION.

By Mr. Collins :
Xl. Mr. Poston, how long have you been Secretary to Mr. Bolling?
A . .More than twenty years.
X2. As secretary?
A. I was at his office, stuff like that.
X3. How long have you been Assistant Commissioner of
the Revenue?
A. Close to ten years.
X4. You knew that King Coal Theatres, Incorporated, had
the lease on this particular property 1
A. Yes.
X5. And you were familiar with the February lease of
page 54
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19447
A. I wasn't familiar with it, but I know they had a lease.
X6. You went to the trouble to go see the Treasurer about
}fr. Bolling's taxes and see that the Treasurer made off not
only tax receipt for Mr. Bolling, but he segregate the Bolling
Theatre in separate ticket?
A. Made separate ticket for it.
X7. At this time did you ask the Treasurer to mail the
ticket to King Coal Theatres, Incorporated?
A. No, sir.
XS. When you received the tax tickets when originally
mailed out did either you or Mr. Bolling mail the ticket to
King Coal Theatres, Incorporated?
A. I didn't.
page 55 ~ X9. Did your office!
A. I don't think so.
.
XlO. If you wanted to collect the money why didn't you
mail those tickets to King Coal Theatres, Incorporated Y
A. Nobody bad requested me to do that.
Xll. You knew that King Coal Theatres, Incorporated,
was to pay the tax!
A. I didn't have anything to do with their business. They
should look out for it; that is the only way I could answer
that.
Q12. You know that King Coal Theatres, Incorporated,
was to pay the tax under the lease agreement t
A. That's correct.
Q13. Did it not occur to you that the proper thing to do
would be to mail the tax ticket to King Coal Theatres, Inc.!
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A. That wasn't my job.
X14. Didn't you know that the tax ticket had come to l\fr.
BollingY
A. Yes, sir.
X15. Didn't you think it would be proper, being a Deputy
Commissioner of the Revenue and knowing the ticket had
been received by Mr. Bolling's office to mail the ticket to
King Coal· Theatres, Inc01·porated t
A. No,. I didn't bother about mailing it to them.
Xl6. Did you ever notify King Coal Theatres, Incorporated from the time you first received the tax ticket until
Mr. Bolling assumed the privilege of paying· it, that
page 56 ~ the ticket had come to Mr. Bolling?
A. No, sir.
Xl7. Did your office ever do any such thing as thaU
A. ·Not to my Imowledge.
X18. Then Mr. Bolling, I believe, you stated voluntarily
himself went on December 5th and paid this tax ticket together with other taxes t
A. I paid it. Of course I am his secretary. The check
was written for him.
Xl9. After you paid the tax did you or did yonr office
ever notify King Coal Theatres, Incorporated, that you had
paid the tax until after this suit was brought!
A. No, sir.
X20.. Why didn't yon¥
A. I had no request to do it. I've got no connection whatever with King Coal Theatre, Incorporated.
X21. You are the Secretary to Mr. Bolling!
A. I work for him, yes, sir.
X22. You run his office 1
A. I look after his office, ye.s, sir.
X23. You paid his tax?
A. Yes, sir, I paid his tax.
X24. And you paid $588 worth of his taxes and you knew
~hat King Coal Theatres, Incorporated, was supposed to pay

1U
.A.. That's right.
X25. Did it ever occur to you to collect that money back
from King Coal Theatres, Incorporated f
page 57 } A.. Well, I had no authority to ask for it back.
.
X26. Did l\rfr. Bolling ever discnss with you the
fact that you might write them and tell them that you had
rec~ived the tax ticket and that it ,vas due Y
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A. No, sir.
X27. That you mail the tax ticket to King Coal Theatre~
Incorporated f
A. No, sir.
X28. After you paid the tax ticket did he then request you
to write that you had paid itt
A. No, sir.
X29. That matter was never discussed from the time you
received the original tax ticket from Wise County Treasurer
or Town of Norton until this suit was brought, was it¥
A. I didn't get your question.
X30. The matter of you paying the receipt, or bill!
A. I had no request from Mr. Bolling to send it to them.
X31. And you never did notify King Coal Theatre, Inc.,
from the time that you received the first bill until this suit
was brought about the tax?
·
A. I didn't.
X32. Under what term of the lease agreement did you and
Mr. Bolling think that you had the right to g·o and pay these
taxes!
A. I am not familiar with the lease agreement; I don't
know about that.
X33. Did you know of anything in the lease
page 58 r agreement that the taxes had to be paid by December 5thf
A. No, I don't.
X34. You know of no such provision?
A. I am not familiar with the terms in the contract. He
said to pay these taxes I had that authority from Mr. Bol~
ling.
X35. They would not have been delinquent and susceptible
to sale on December 5th 1

:Mr. Heuser: The question is objected to because it asks
for an opinion on the question of law.
A. On December 5th was the deadline for paying.
X36. They were safe as far as penalty was concerned 1
A. As fa1· as the legal part, I am not familiar with that.
X37. Yon never attempted to collect that baek1
A. No, sir.
X38 . .As· far as you know your office has not Y
A. No, sir.
X39. "\Vere you familiar with the fact that on January 4,
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1945, and after the tax had been paid by Mr. Bolling that a
cashier's check for $588 issued at the Marion National Bank
was sent here to R. H. Bolling to compensate him and reimburse him for the payments of this tax Y
A. Check sent to Mr. Bolling for thaU
X40. Yes.
A. I never seen it.
X41. Perhaps I should state the question thh;
page 59 ~ way, that Mr. Fred B. Greear had received a cashier's check from Marion National Bank, dated
January 4th in the sum of $588?
A. I don't know anything about that check.
Q42. Do you know why the check was not accepted Y
A. I do not.
X43. $588 would have compensated for the total amount
Mr. Bolling had assumed to pay?
A. Whatever showed on that ticket.
X44. That was $588-indica.te if that was what was duet
A. $588 is the tax shown on the ticket.
X45. Now Mr. Poston, about the heat in the theatre, just
how many business places are there adjacent to the Bolling
Theatre that are served by the heating that serves the Bolling Theatre Y
A. I don't suppose there is but one heating plant that
serves this whole building·.
X46. How many offices are there in the building?
A. There is, I reckon about three, besides Bolling's office.
X47. What other establishments are there in the building
besides the theatre?
A. vVell there is no other office in the building· except King
Coal's office.
X48. Beauty Shop there?
A. Down stairs.
X49. A. B. C. Store there?
A. A. B. C.? Might be one on top, but I never
page 60 ~ have seen it.
X50. Is there a Jeweler's Store there Y
A. Yes, sir.
X51. How are·those places served, what sort of heaU
A. The Jeweler's Store has been pretty chilly. The Beauty
Shop furnishes its own heat.
"'
X52. And the three other offices nnd ,Teweler 's Store and
the theatre are served by one heating· planU
A. I think that is correct.
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X53. Are there any other offices or business in this building·?
'
A. King Coal Theatre's office is there.
X54. The Bolling Theatre operates in day time as well as
night-afternoon performaooes Y
·
A. That's correct.
X55. Did you ever report to King Coal Theatres, Ineorpora ted, about the heat f
A. Yes, sir, number of times.
X56. To whom 1
A. To their managers.
X57. Who were they¥
A. Well, fell ow by the name of Jones, ·wnson, Long boy's
name you had there-Arthur Long.
X58. Is there anything peculiar about Mr. Bolling 's office
that would l'ender it more difficult to heat than any other
part of the building?
·
A. None that I know of.
page 61 ~ X59. There w·as a central heating plant!
A. That's correct.
X60. How many times did you say that you approached
Arthurite about this heat? ·
A. I want to explain that. Say that we had no heat since
they leased the building and up until last winter I complained
to him and other managers and got no results and just kept
on. I wrote to Marion under the old terms leading up to
this.
Mr. Collins: Objected to as having no influence to the particular instance since this action is founded about the lease
agreement of 1944.
A. And last winter I just could not get no heat and abandoned the office until Mr. Bolling, that is as far as going in
to stay any time. I was in and out every day and carried
my records home to do the work.
X61. You said last winter, you mean the winter of 19441
A. From January, and February, March of '44; from February on up to March 15th or 2oth I am very busy in there
assessing the local and county taxes, making out Federal Income Taxes and had no heat then.
X62. How did you find it in the fall of 1944 and the winter of 1945?
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A. It has not been so bad in the last thirty days, but up to
that time it was about the same.
X63. Up until the last thirty days 'l
A. Yes.
page 62 f- X64. Have tlrny been giving yon a little mor<!
fire in the last thirty days 1
A. They must bave harder coal or something.
X65. It was due to the fact that they had bad coal up until
the last thirty days f
A. No.
X66. You wrote a letter to Marion, to whom did you write :t
A. King Coal Theatres, Incorporated,-old contract.
X67. Have you a copy of the letter under the old coutract 1
A. You got that.
X68. If so, will you file it with your deposition t
A. Yes, sir.

RE-DIRECT lfu~ITN.A.TION.

By Mr. Heuser:
Ql.. How long before December 5th, 1944, was it that you
called to l\fr. Bolling's attention his tax ticket, and how many
days was it before you fixed the check for him to sign t
A. Few before last day, December 5th, three or four days
something like that.
Q2. Had you carefully g-one over these tickets or pain
very much attention to them up until the last few days of
the period to pay 1
A. No, sir.

page 63 }-

RE-CROSS EXAMINATION..

By Mr. Collins :
Xl. You cared enot1ooii about them to tell the Treasurer
that you wanted this ticket segregated for the theatre f

A. That's dght.
X2. Didn't care enough to mail it to King Coal Theatres,
Incorporated; you knew it would come back to Mr. Bolling·?
A. It was in Mr. R. H. Bolling's name..
RE-RE-DIRECT EXAMINATION.
By Mr. Heuser:
Ql. Mr. Poston as I understood your testimony in chief
the segregation which you attended to was a segregation on
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the Commissioner's Land Books which was done back in the
spring of 1944, and the Treasurer's tickets are made up from
the Commissioner's Books 1
A. Yes, that's correct.
Mr. Collins: I understood him to say he went to the
Treasurer's offlee.
The Commissioner makes up these records and returns
them to the Treasurer for collection.

Q2. Did you get any response to the letter which you say
you wrote to King Coal Theatres, Incorporated, complain.
ing of the lack of heat in the office 7
l\fr. Collins: Objected to as the letter would be the best
evidence.

A. I believe they did, I don't remember.
Q3. I meant by my question was the condition remedied
any as a result 1
page 64 ~ A. No.
RE-CROSS EXAMINATION.
By Mr. Collins :
Xl. Despite the bad heating which existed prior to February, 1944, you entered into a similar agreement and Mr.
Bolling with respect to heat in February, 1944!
A. I am not familiar with the terms of the contract. I
understood they were to take care of it.
X2. There was a contract entered into in February, 1944 !
A. There was a contract, but I am not familiar with it.
X3. It was done in connection with what had happened 't
A. I could not say about that.
X4. It bas the same provision as in the previous one Y
.A. I don't know about that.
RE-RE-RE-DIRECT EXAMINATION.
By Mr. Heuser:
Ql. Mr. Poston, I hand you copies of three letters, ont)
dated November 3, 1941, one dated January 8, 1943, one dated
April 16, 1943, apparently signed on a typewriter by R. H.
Bolling, are they the letters you wrote?
A. Yes.

66

Supreme Court of Appeals of Virginia
E. JV. Poston.

Q2. Did you write them and sign Mr. Bolling's name to
them?
A. That's correct.
Q3. Will you file those as a part of your deposition Y
A. Yes.
RE-RE-RE-CROSS EXAMINATION.
page 65 ~
By Mr. Collins:
Xl. Are these letters which you file dated first, November
3, 1941, next one January 8, 1943, and the next one April 16,
1943, and they a.re all addressed to the manager of King
Coal Theatres, Incorporated, at Norton, Virginia, with the
exception of the one of ~anuary 8th which is directed to Mr.
Jones, now after these letters were written and after the
condition existed as set forth in these letters the new contract
was entered into in February, 1944t
A. That's correct.
X2. Have you written any since that date?
A. No, I haven't written any.
X3. You haven't written any manager of the local the ..
aters?
A. No, sir.
X4. You haven't written the home office of King Coal
Theatres, Incorporated, at Marion?
A. No, sir.
X5. And such communications as you refer to were made.
I assume, principally with the local manager of the theatre 1
A. Well, I just gave you that information to show the ef.fort we had made to g·et the heat, and I never was able to get
any results whatever, and I don't know that I made any direct complaint to any of the managers, I might ask the jani.
tor when I was going to have some heat.
X6. Have you made any complaint since Febpage 66 ~ ruary, 1944 !
A. Nothing except askirig the janitor what was
the matter with it.
X7. You said you complained to Mr. ~i\rthurite, Mr. Jones,
and Mr. ,vnson, you meant you complained under the old
contract?
A. Under the old contract I made effort to get this heat.
XB. A new contract was entered into again on February 11,
19441
A. Yes, sir., but they had made up thdr mind that no heat
would be back there and none at this time.
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X9. Of course, you are going right far as to indir..ate what
they had made up their mind to do on February 11, 1944, Mr.
Bolling did enter into a new contract?
A. That's correct.
XlO. Since that contract you have not made any complaint!
.A. No, sir, no complaint.
XU. Any to the home office in Marion?
A. No.
RE-DIRECT EXAMINATION.
By Mr. ~euser:
Ql. Mr. Poston, I forgot to ask you when you were examined in chief about the bill of the Norton Insurance Agency,
Incorporated, against R.H. Bolling for insurance premium, I
harid you such a bill now and will ask you if that is the one
which covers the premium due on the contract covering the
Bolling Theatre Y
.
page 67 ~ A. This is Norton Insurance Company's bill.
Q2. What is the date of the bill Y
A. The policy was issued February 11th.
·Q3. What is the date of tbe bill?
A. April 29, 1944.
Q4. Do you recall bow soon after that it was that the
.amount of that bill was paid Y
A. June 3, 1944.
Q5. Did you pay it in the one check clrawn by Mr. Bolling 7
A. Yes, sir., one check.
Q6. ,vm you file that bill as a part as your deposition Y
A. Yes.
RE-CROSS EX...l\.MINATION.
By Mr. Collins:
Xl. Mr. Poston, this bill you are just filing seems to be
dated April 29, 1944, that includes the $70,000 policy covering· the Bolling Theatre Y
A. Tba t 's correct.
X2. And the bill shows that these policies were issued on
February 11, 1944?
A. That's correct.
X3. You paid it on tTune 3, 1944?
A. That's correct.
X4. At the time that you received this bill did you communicate with King Coal Theatres, Incorporated, and ask
them to pay this?
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.A.. I didn't.
X5. Did you communicate with Norton Insurance Agency asking that company to bill King Coal Theatres,
Incorporated, with the amount necessary to pay the premium
on these- seven policies t
A. I didn't.
X6. Why didn't you do that!
A. I had no idea.
X7. You knew they wei·e supposed to pay the insurance
under the contract?
A. I wasn't familiar with the terms of the contract.
XS. In any case, you didn't ask the Norton I:tisurance
Agency to send the bill to King Coal Theatres, Incorporated!
A. I didn't.
X9. After you paid it up until this suit was brought .did
you ever notify King· Coal T.hea±res, Incorporated, that you
bad paid it and ask them to reimburse you for it 1
A. No, I didn't.
X70. You never wrote them a letter, never sent the bill!
A. I didn't.
Xll. From April until Junef
A. That's correct.

page 68

RE-DIRECT EXAMINATION.

By Mr. Heuser:
Ql. During any of the time aiter February 11, 1944, and
June 3, 1944, did yo-g. ever receive inquiry from King Coal
Theatres, Incorporated, concerning this insurance,
page 69 ~ what the premium was on it or anything· about iU
A. I did not.
·

RE-CROSS EXAMINATION.

By lfr. Collins:
Xl. Didn't you know about that time that an outstanding
draft for this insurance had been delivered to Mr. Bolling on
the very day this contract was entered i.nto Y
.A.. I did not.
Further this deponent sayeth not.
Signature waived.
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Thence came
R H. BOLLING.,
a witness of lawful age, who first being duly sworn, stated as
follows:

DIRECT EXA.l\UNATION.
By Mr. Greear :
Ql. Is your name R. H. Bolling?
A. Yes, sir.
Q2. Where do you live Mr. Bolling!
A. Here in Norton.
Q3. How old are yon f
A. I am sixty-one years old-past.
Q4. How long have you lived in Norton Y
.A. Twenty-six or seven years.
Q5 . .Are yon a native of ·wise County?
A. Yes, sir. I was born and raised on Pound, in "'\Vis~
County.
Q6. Do yon have a family?
.A. Yes, I have a pretty good Aized family.
page 70 ~ Q7. How many children¥
A. Four children living-, we have had nine children, four of them living.
QB • .Are yon the owner of the Bolling Theatre!
A. Yes, sir, I am the man who built it.
Q9. ·when did you build that theatrei
A.. In '31 ; I believe 1931.
QlO. In what business have you been engaged for the past
twenty or twenty-five years i
A. In road construction, primary construction, chiefly road
construction.
Qll. Have you constructed other buildings in and around
Wise County?'
A. I repaired my home I lived in. Yes, sir., and repaired
some other buildings. I never outright built any building or
any theatre until right now,. expect to open a theatre right
now, with about the same magnitude.
Q12. This was your first venture in the theatres t
A"° Yes, sir.
Q13. What size building is iU
A. It is built on a 50 ft .. glide, fifty feet in width, and I
think about 140 feet or more than 140 feet long.
Ql4. In the construction of that building dicl you contract
it or did you supervise it yourseJn
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A. I contracted certain items. I purchased certain items,
materials and the materials I bought to be inpage 71 } stalled, things like that, but I was the builder of it.
I mean I supervised it. He merely suggested the
type and plans of it all ·of the outside, all he did was drawed
a picture of it, get dimensions to work by.
Q15. What is the nature of the c011struction of the building?
A. Well, it is a very hig·h class construction, plain construction, it is steel concrete and pla~tn. It has very little
wood in it; even the doors are metal clad, practically every
door in the little store rooms are metal clad and wire in the
glass and fire protection.
Q16. Who named it Bolling Theatre?
A. Henry Gilmer induced me to let it be known as Bolling
Theatre.
. Q17. Henry Gilmer, who is comptroller of Virginia t
A. Yes, he was at that time on the Highway Commission
here, and I done several jobs of working under his administration.
Q18. After the construction of the building how was it
operated?
A. I heard it to a concern from Salem, Virginia. They
leased it for about two years, approximately two years, and
then I formed a partnership, a corporation rather it was.
The stock was owned by me, my wife and another fell ow.
Byers here. I leased the building to the opera ting corporation. ·we operated it for the balance of the time until we
bad this opposition come in here in Norton. Pretty soon I
traded Byers out and had it myself entirely and ran it for
a few months and th(;ln made a deal with the Linpage 72 } colns or King CC'al Theatre, Incorporated, as the
name shows leased it to them for a period of four
or five years.
Q19. Do you remember the date of your first lease with
King Coal Theatre, Incorporated?
A. I could not recall that without a record, I couldn't say
what date it was.
Q20. It is set forth in the bill as of February 15., 1941?
A. That's correct I think.
Q21. What happened during tl1eir tenure of that first lease?
A. They handled the building pretty roughly barring the
stipulation of the contract, got afire and damaged it pretty
badly, the :fire in it, and about that time they had occupied it
nearly three years.
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Q22. .After this fire did you enter into another agreement
with them?
A. Yes, sir, I did.
Q23. ·what was the date of that agreement Y
A. Well, the contract was drawn up about February 11,
1944, I guess, and dated as of February 1, 1944, for the date
of the contract.
Q24. Under this second agreement of February, 1944, whnt
1·ental were they to pay you for tbe buildi11g f
A. 1.,250 per month.
Q25. Have they paid that?
.
A. They have paid that all the time, tendered about two
checks that we have returned to them.
page 73} Q26. What was your agreement with the King
Coal Theatre, Incorporated, with reference to insurance policy bills at that timet
A. They were to pay all taxes and insurance, do the repairing to the building, it was listed as the condition at the
time that the lease was made.
Q27. What was done with reference t.o the. fire insurance
at the time of the negotiations?
A. When it came around to that pad of the contract, there
is a certain type of clause in it for them to pay the insurance.
Question was raised there by Mr. Query that they would just
pay the insurance in advance, that they would pay it all for
a four year period if they could get a deposit on it.
Mr. Collins: Objected from the gronnd that while we admit that despite the fact there was no obligation imposed under the terms of the contract, we obliged nevertheless to
carry insurance in the amount of $70,000 on the building, but
there was no agreement either in th~ contract or otherwise
as to when the insurance would be paid.
A. Just to make it as short as I can state it. The insurance agency, A. L. vVitt. was contacted by telephone and asked
him if he would issue a policy in that amount for four years
and he said he would, and we asked him what it would cost.
He fixed it and called back what it would cost. I think maybe
I had something to do with the company's finding out what it
would cost.
Q28. Where were they made from?
page 74 r A. From your office here. We were drawing the
contract here in your office.
Q29. Was Mr. Query present at that time?
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A. He was and their attorney, Mr. Lincoln..
Q30. And Mr. Ralph Lincoln?
A. Yes~ that's right.
Q31. Did you receive the insurance policies which were
dated at that timeY
A. They turned up over in my office.. I clon 't know wI1ether
they we1·e mailed or if the postman picked them up, The policies are there and have been for some time~
Q32. There has been introduced in evidence here a photostatic of the triplicate coupon or voucher alleged to have been
issued by King Coal Tl1eatres, Incorporated, to Norton Insurance Agency, under date of February 11th, did you ever
see such a voucher t
· A. I never received any check or voucher to my knowledge
for the payment of that insurance policy., I think it is payable to Norton Insurance Agency; I don't recollect ever seeing or having it in my possession.
Q33. You paid the premiums on these policies t
A. Appears t? be paid by me on .June 3, 1944. Mr. Poston
records shows 1t.
Q34. Did you know at that time yon were paying the premiums on tl1ese policies on the Bolling Theatre?
A.,. I didn't know what I was paying·; I was paying all insurance. The first I knew that I paid the policy
pag·e 75 ~ was when I met Mr. Witt on the street and said
that.
Q35. Did you have other property insured with the Norton
Insurance Agency at that time1
.A.. Yes.
Q36. Who looked after the payment of your billsf
.A. Ed Poston.
Q37. What did you have to clo with them f
A. I sign the check, Ed said we need to pay this, somebodv
is wanting thls, I sign the check.
.,
Q38. And when did you say you l1ad learned that you had
paid this premium!
A. When Mr. Witt told me that he had received a letter
and that he had answered them that I had paid them.
Q3R After King Coal Theatres! Incorporated were advised
that you had paid the premiums did you ever receive anv check
from King Coal Theatres, Incorporated?
.
..
A. No, sir.
Q40. Did you have any communication from them at all
with reference to iU
A. None whatever about it.
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Q41. Did you communicate yourself with King Coal ~rheatres, Incorporated 1
A. I did not.
Q42. Why didn't you communicate with them f
A. Well, I thought they had a copy of the c.ontract same
as I did. I didn't figure it my duty or obligation
page 76 ~ to say anything about it, it was up to them to pay
it. They had been notifierl by Mr. "\Vitt that I had
paid it. I naturally expected they would want to do something about it.
Q43. "\Vith the bill is filed ExMbit B which is a memorandum signed by you and accepted by King Coal Theatres, Inc.
by J. D. Lincoln, V. Pres., dated ]..,ebruary 7, 1944~ was that
the preliminary negotiation leading up to the contract you
refer tof
A. That's right, as outlined by you, the contract was to
drawn up by.
Q44. I notice that the agreement provides, "Less~e is to
pay taxes and insurance on building".
A. That's right, that was the understanding.
Q45. In the end of the memorandum is this sentence, '' The
exceptions noted above this lease is intended to be identical'',
what did that refer to i
A. The ref erred to the lease in effect at the time the fire
was in there, identical with the former lease with reference
to the family going to the show, with reference to carrying
insurance on the equipment over there, and to making some
guaranty about carrying- out their contract.
Q46. You knew the contract was to be identical with the
old one except as chang·ed by this memorandum?
A. That's right, the way I worded it, that is the way intended it to mean.
Q47. Has King Coal Theatres, Incorporated, tendered you
a check in payment of these insurance premiums?
A. They have not.
page 77 ~ Q48. Have they since this suit started, sent you
oneT
A. No, they have not, that I remember.
Q49. Now, with reference to the taxes upon your theatre
building, what did you do concerning the taxes and the payment of same by King Coal TheatrPs, Incorporated f
A. ·wen, I told Ed Poston that King· Coal Theatres, Incorporated was to pay the taxes and tl1at I wanted him to have
this property separated from the block ticket. I don't know
just how you could explain it, they have eacb property valued.,
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but they list maybe one-half dozen with the value separatedthe certain lots and blocks and blocks and lots and have the
value, the estate value of the property, and make up one tax
ticket and having it include in that several pieces of property;
practically all statements are lietecl that way; one or two
pieces of property was on separate tickets, piece on South
Side or West Norton, and I bad told Ed to have this put on a
separate ticket instead of having it en this• block-that they
were to pay the taxes.
Q50. Why did you do· that?
A. Because they were to pay them, and it would make it
convenient for them.
Q51. Did the Commissioner separate the threatre from the
other real estate?
A. He did, and the tickets were made up accordingly.
Q52. Did the King Coal Tl1eatres, Incorporated, pay the
tax on the Bolling Theatre as provided in their contract?
A. No., they didn't. I paid them when the tax was due and
the penalty was ready to attach.
page 78 ~ Q53. On what day was the taxes due?
A. On the 5th clav of December.
Q54. When did you learn tbat they bad failed to pay the
tax as provided by the Staint~ 0/
A. When Ed Poston told me that it hnd not been paid.
Q55. Do you remember what date that was?
A. That was on the 5th.
Q56. The last day the taxes could he paid without penalty Y
A. That's right.
Q57. What did you do at that time?
A. I told Ed if they didn't pay them to just pay it.
Q58. Had you ever allowed your taxes to go delinquent Y
A. I never have.
Q59. The penalty to be attached Y
A. Ed Poston has been working for me twentv-:five years,
he said twenty, and has paid the taxes for at ieast twenty
years:and they have never gone over and penalties has never
come on the taxes; Ed has always paid them-Treasurer at
one time and Deputy Treasurer at one time. He has done
that as well as all my bookkeeping. Ed does it, I just leave
it up to him.
Q60. After the payment, of this tax you did you hear anything from the King Coal Theatres, Incorporated, with reference to the tax of 1944 ?
A. Not until after you served this notice . on them, the
suit.
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Q61. And how long, if you remember, was that
after you had paid the tax before notice was

served?
A. It must liave been some thirty days.
Q62. During that time you had heard nothing at all!
A. Nothing·, not a word.
Q63. What did they do after notice was served, that you
had elected to rescind the contract?
A. They sent a check for the amount of the tax..
Q64. Did you accept that check 1
A. I handed it over to you and you returned it.
Q65. Why did you send the cheek back to them or have
me send it back f
A. Because we had already brought the suit ancl we were
entitled to an annullment of the contract.
Q66. The contract of February, 1944, provides that you
should have the right to the present office room in said building and the beauty shop now used lJy y0ur wife, have you had
the use of that room and beauty shop!
A. Yes, sir.
Q67. The contract also provides that the King Coal Theatres, Incorporated, should furnish heat and water for the
building, including your office room ancl the beauty shop, have
they done that?
A. They furnished water and such heat as we have had.
Q68. What nature of beat have they provided for yonY
A. Well the heat as it was in the former conpage 80 ~ tract has been entirely unsatisfactory especially in
tl1e forenoon and when the show is not on the heat
is sent back to these radiotors in the office~, and heat used iu.
the auditorium by steam line., comes off the boiler, also furnishes heat from a blower into the auditorium, and unless
there is a few pounds of steam 01· pressure kept on the boiler
no heat comes back to that part of the building.
Q69. How has it been during· the morning hours this past
winter?
..
·
A. I have not been in there an awful lot recently, but more
than a few months back it was the snme; still about the same
condition entirely of a morning, and I was in there evening
this week, first of this week, last week it was with a salesman
selling some seats for the theatre being put up in Clintwood,
and the radiators were perfectly cold. There was on beat
at all it wasn't on until the afternoon. This salesman had
occasion to walk out into the lmll, went to the toilet. He
said, '' It is warmer out here than in the office.''' It was per-
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fectly cold in the room that time.. Poston is in there reg11larly and has been in there lately practically all the time. He
has been making out tax returns for miners. and common tax
payers. He works in,,there pretty steady. I heard his. statement that it had been a little better lately, but I doubt if it
has. I don't think they pay any attention to it being· cold in
the forenoon and just merely step it up when they want it in
the auditorium.
Q70. Did you ever complain to them with reference t()
heatt
A. Under the time of the first contract thev was
page 81 ~ a lot of complaints made. I wrote one or two let..ters and called their attention to it The contract.
provides for· them to g'ive heat and they wasn't doing· anything about it. I wrote them a pretty strong letter about it,
but I don't think it ever produced any results.
Mr. Collins: The questions as to any violation of the
former contract are objected to as nC\t being material on the
question of the violations raised in the present proceeding
under the contract of February 1, 1944..
Q71. Is the equipment or the heating plant in this building
sufficient to heat the offices whicJ1 you occupy ancl the beauty
parlor occupied by your wife?
A. Yes 1 sir, adequate to heat the whole building in good
shape.
Q72. Have you made any complaint with reference to tbe
heating plant with reference to the contract of 1944?
A. I have not
Q73. Why didn't you complain to anyone about that?
A. I didn't think it was worth the time.
Q7 4. There is a provision in yonr contract of February:,
19'44, that you would have an annual pass, you and your
family, includin~ your grandchildren, should have a pass to
the sl1ows in thJs theatre bnilcling, have they complied with
that part of the contracU
.A. Not entirely. They attempted to disregard it in part,
but after having their attention called to it, I think thev cor~
rected that and have not been refusing ·them.
page 82 ~ They refused two of the grandchildren at some
different times and they paid and went in on a paicl
ticket, but they will be here to tell ahont that. I, on .one occasion called for the manager and be wasn't in. There was
some special show on that one of the grandchildren wanted to
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see and he wanted me to g·o with him; he said he couldn't get
in if I didn't go.
:Mr. Collins: The part about Mr. Bolling and grandchildren is objected to as hearsay evidence.
and I was just stating I cailecl for the manager and he was
out and I told the girl in the ticket office that the boy was
coming down, anc1 if there was any question about him attending the show, that I wanted lwr to have Mr. ,Jones to call
me that I wanted to discuss it if he turned the boy down.
He never did call and the boy went to the show, and from
that on so far as I know.
Q75. What did you elect to do with reference to the contract of February, 1944., after the event which you have mentioned?
A.
en, I wanted to annul the contract. I didn't want to
carry on any further in the arbHrary way, disregarding· their
obligations under. the contract. I don't feel like carrying on
entirely under it.
Q76. Is that your desire at this timef
A. It is.
Q77. Do you desire to reenter the building and take possession of iU
A. I do; they have not lived up to their contract
page 83 ~ and have not made any honest effort to do it the
way it appears to me.
Q78. Have you been tendered the rent for the months of
January and February, 1945, under this contract?
A. I have.
Q79. Have you accepted iU
A. No, I turned them over to you when they were received.
QSO. Do you expect King Coal Theatres, Incorporated to
pay the reasonable rent on the prop~rt.y for such time as they
may use iU
A. I certainly do.
Q81. Have you so advised them!
A. I have through your letter; I heard you dictate it ancl
[ brought you the check.
Q82. What would you consider to be a reasonable rent on
the building aside from the contract!
A. Well, the rent as stipulated are entirely reasonable I
think, under the present business condition, under the times,
and probably would be from now on, but Norton having improved as it bas, busses going out and bringing folks in from

,v
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every nook and corner. ·while I was running· the theatre
ffverybody had to take their lumd and feet or their own car.,
when I operated it I think $1,250 which is the monthly rental
stipulated in the contract is entirely reasonable.
Q83. Is there another movie theatre in the Town of Norton!
page 84 ~ A. Yes, the Norton Theatre which was built in
a store room, it was first put in the store room.
Q84. ·who owns it?
.
A. Lately it has been enlarged and extended. Lincolns or
King Coal, I think the King Coal Theatre, Incorporated, owns
it, and they are the legal owners of the Norton Theatre.
Q85. Do you know whether or not there is now pending in
the Circuit Court a damage sriit against this same corporation!
Mr. Collins: Objected to upon the ground to induce into
the case a prejudice that has no bearing whatever upon the
issues raised by the instant case affecting entirely different
parties and the defendant theatre.
A. Yes, there is a suit brought by l\fr. H. C. Bolling I think,
who is the original owner of Norton '.rl1eatre until they had
a fire out there, and then they became the sole owner. He is
suing· for a considerable sum of money, about $80,000. I
talked to Bolling about it.
Q86. Do you know of any other property which this King
Coal Theatre, Incorporated owns in addition ·to the Norton
Theatre?
A. I suppose they own in their name the equipment in the
Norton Theatre., which I assume some four years ago when I
leased it to them. I don't know of anything they own; I don't·
have any way of finding out; I haven't tried to investigate ·
just what they do own, but I don't think they own anything
else.
Q87. I will ask you if you have eYcr been approached with
the officers of this corporation with reference to <lissolving
your corpora Hon into anotber corporation f
page 85 ~ A. They a8ked me to as~ign the lease over to
another corporation. I think it was Lincoln Corporation and in that contract of agreeing· to the transfer they
stated that they wanted to merge and djssolve this corporation into the other corporation.
Q88. Did the King Coal Theatres, Incorporated own the
Norton Theatre at the time yon entered into the first lease of
the Bolling Theatre to tllis corporation Y
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A. Yes, they did; it was my understanding they owned it.
They had just remodelled it-I mean the first time. They had
a fire out there-then was when thev· came to me and we
leased my theatre to them.
•
Q89. Did they operate the Norton ThE1.atre?
A. They did until the fire.
Q90. Have they operated it any during the term covered
by the lease of February, 19441
A. No, not since they got the Bolling Tl1eatre repaired. I
believe they did on one or two week ends have a show up
there on week-ends, but they stopped that practice and ·having
shows up there.
. Q91. Do you know why it is not operated, I ~ean the Norton Theatre Y
Mr. Collins: This question is objected to for the reason
there is no obligation under the terms of the instant lease
agreement on the part of this defendant to operate the Nor1:on Theatre and obviously any reasons they actuate the defendant in not operating the same can bear no relation to
the issues involved in this cause.
pag·e 86 }

A. I say, I think I lrnow why they would not do
it. I know I wouldn't do it if I was runing the
entire show business here in Norton, because the community
is not big enough to justify running ~wo places with the cost
of operation of the two places. I think they have more net
money running· one by far then by operating two. They
might give little better service to the public but it would not
be helping them :financially any.
CROSS EXAMINATION.
Bv Mr. Collins :
"'x1. Mr. Bolling, I believe you stated that the rental which
bas been paid for this theatre of $1,250 since February, 1944,
is a fair rental!
A. Yes., I stated that, yes, sir.
X2. Have you been satisfied aside from the complaints you
make here with this lease agreement i;;ince the date you entered into it, since February 1, 1944?
A. No, I have regretted that I made the lease.
X3. Have you not on a number of occasions undertaken
to secure a mutual rescission of this lease 7
A.. I tried to buy them out.

so·
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X4 .. You have done that on a number of oc~asi.ons, haven't

you?

A. I guess yon would call it a number of occasions. I tried
to buy them out.
X4. You have been to Marion, and you and your wife have
been there on a number of occasions asking conferenceB with
the owners and officers of this corporation in an
page 87 ~ effort to get some sort of 1·elease from this lease t
A. I have not asked for anv release from the
contract. I tried to buy them out. I want to make amends
to my family and my own feelings in buying it. It upset my
family so because I ag·reed to let Bolling Theatre go. I was
only there with my wife one time and one other time myself
as I recall-that doesn't make a number of times, hut that is
a fact.
X5. On two occasions?
A. I was there on two occasions, yes.
X6. w·hy did you want to secure some type of release from
this lease agreement "1
A. Purely sentimental, net pnrely s~ntimental, but sentimental as from a business standpoint. I had a son-in-law
who was very much interested in theatrf? business and through
his insistence and through tbe worries that it brought on to
my wife and sons, why I wanted to get tlle entire theatre bm~iness in Norton.
X7. You son-in-law was operating the theatre at the time
the original lease was entered into, agreement of 1941. Y
A. That's right.
XS. You started business rP-Jations with this defendant in
1941?
A. At the time this first lease was made.
X9. So you have been in some business relations with this
concern for a period of a bout four years t
A. Yes, sir, that's right.
.
XlO. And regardless of any conduct of the busipage 88 ~ ness during· the original lease of 1941 you did on
February 11th entered into a new leasef
A. Yes.
Xll. February 11~ 1944 f
A. Yes.
X12. You claim you have sustained certain grievances, in
the first place that these people are ohligated to carrv $70,000
insurance on this building, that insurance is being carried?
A. Yes, sir.
X13. And you have paid the insurance premium of $644.23
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for the premiums for four years from February 11, 1944, on
this $70,000 to Norton Insurance Agflncy f
A. That's the record, it shows that, ves, sir.
X14. vVould not the payment of $644.23 compensate you in
that particular 7
A. No.
X15. It would not 1
A. I don't think so.
X16. Would the payment of $644.23 with interest from
February 11th or from the date that you paid it compensate
you in that particular1
A. I take the position that they should str~tly carry out
their contract, and I would not feel compensated on any other
thing that could be done about this only for them to turn the
property back to me.
·
X17. I am not asking you what yon would like. If they pay
you $644.23 with interest from the date you paid
page 89 } this premium for their failure of that duty as is
alleged it to he, wonld that compensate you 1
A. That will be the money and interest. I am still saying
it would not compensate me according to my views of it.
Xl8. Now Mr. Bolling in February, 1944, on Febmary 7th,
there was a preliminary discussion between you and Mr.
Query, I think Mr. Greear, and l\Ir. John D. Lincoln in connection with some new agreements respecting- this property
held here in this office, that time Mr. Query typed out what
you have called a memorandum which is filed with the bill
of complaint, marked Exhibit B, is thut correct?
A. No, it is not correct the wny yon have put the question.
This happened over at the theatre and Mr. Greear was not
present and only one person was ,John D. Lincoln and l\Ir.
Query and l\Ir. Wilson and other carpenter, builder, I clon 't
recall his name was with tl1em at the time; there is where we
made it.
X19. When the original memorandum was made ofH
A. Yes.
.
X20. And it was made off at the theatre?
A. Yes.
X21. Did you not clis<'l1ss th~ matter of insurance and caU
the insurance company?
A. No.
X22. After the memorandum of February 7th, ~fr. Query
and Mr. Ralph Lincoln, Attorney came back from
page 90 ~ Marion on or abm,t the 11th witl1 what was nnderstood to be the new agreement based on that memo-
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randum, didn't they?
A. I think they did for I believe Mr. Ralph Lincoln had
something in the form of a contract written out.
X23. Some elements of that contract you didn't approve
and thereafter a revised contract was worked out which was
the contract of Februarv ] ] th f
.A. Yes., the contract was made here in Mr. Greear 's office
and dictated by Mr. Geear and Mr. Lincoln.
X24. And that contract was taken back to Marion and
signed by Mr. Lincoln and the officials of King Coal Theatre,
Incorporated and signatures of you and your wife. wasn't iU
A. That's r~ht.
X25. You called the Norton Insurance Agency and didn't
someone do it on the first of these two days, indicating how
much the insurance would be?
.A. I was done at the time that was drawed, the contract
which is in existence now, thB contract of 1944.
X26. I want to ask you whether or not the contract was
brought back from Marion executed by the King Coal Theatres, Inc. you were at that time delivered a check, the voucher
of which is filed here as defendant's cross exhibit 1, payable
to Norton Insurance Agency on February 11th in the sum
of $644.23 which you were to deliver to the Norton Insurance
Agency?
.A. No, sir. I have no recollection of that.
X27. You deny that you have that check?
A. I do not.
X28. You have not seen a check and voucher
page 91 r that would answer the description of this check
and voucher as filed as cross exhibit 1 Y
A. I have no recollection of it.
X29. The insurance policy was mailed to you by the Norton Insurange Agency?
A. No, I didn't state that, in my office, I don't know how
it come there if it was mailed or if Ed Poston picked it up.
X30. In any case, you received the policy and you have it?
A. Yes, it is in the office.
X31. You didn't know anything· about the premium of this
insurance until sometime in June?
.A. It is paid June 3rd as the records show. I paid 110
attention to it.
· X32. The record showed it was paid ·in April Y
A. June 3rd.
X33. When you received the statement in April for the
insurance, didn't you see that statement?
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.A. I hardly ever see it in the office.
X34. You didn't go to the trouble to see whether or not
you were billed with this?
.A. It is my way of leaving Ed Poston to handle those
things.
X35. You were actually billed with the insrance' in ApriH
A. Yes, sir.
page 92 } X36. .After you paid the insurance in June, did
you ever at any time from June until January,
1945, at which time this suit was brought ask King Coal
Theatres, Incorporated, to reimburse you for the money you
had paid?
A. I did not.
X37. Didn't you want the morieyf
.A. Well, I was entitled- They were to pay the money and
I expected them to pay it. After Mr. Witt said they had
made inquiry about the check I naturally expected to ask
to pay it.
X38. Didn't you ever point that out to them f
A. No, sir.
X39. Why didn't you do it1
Mr. Greear: The above question and answers are objected
to because there is nothing in the contract or agreement between the parties which would require either explanation or
implication that Mr. Bolling should notify King Coal Theatres, Incorporated, with reference to taking care of their
obligations under the contract and the questions are therefore irrelevant, immaterial and incompetent and motion is
made to strike all such questions and answers to the questions.
Mr. Collins : In response to this counsel would say that
this was an obligation between Norton Insurance ~gency
and King Coal Theatres, Incorporated, as far as Mr. Bolling was concerned, and that Mr. Bolling as far as King Coal
Theatres, Incorporated, was concerned was under no obligntion to pay it and had no right to pay it since there was nothing in the contract as to the time it should be paid and the
action on his part in paying it and never demanding pay
from King Coal Theatres, Incorporated, was an action on
his part, which in the judgment of this counsel at least he
can not take advantage of. This objection is
page 93 ~ made in the light of the condition tha.t will be
· made; that on the date of the contract of February
11, 1944, Mr. Bolling was delivered a check accompanied by a
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voucher, a p11otostatic copy which is filed as Cross Exhibit
1, for the amount due Norton Insurance .Agency and the assumption was that Mr. Bolling· would deliver the check Ol"
would thereafter ask the indorsement of the Norton Insurance .Agency and cash the check.
Mr. Greear: In answer to the counsel's statement above
it would seem clear that the same line of reasoning· woul<l
certainly apply to King Coal Theatres, Incorporated, who
were advised by letter, photostatic copy of which has been
introduced,· that Mr. Bolling had paid this insurance premium, and they made no effort to reimburse him after they
had received that letter and they could certainly not take
advantage of that fact now.
l\fr. Collins: The position is legally that Mr. Bolling having paid this obligation which was an obligation as far as
he was concerned of King· Coal Theatres, Incorporated, and
in the light of what I have had to say of his position of
the actual fact, was to demand of the King Coal Theatres,.
Incorporated, reimbursements of such amount as he voluntarily paid for its benefit.
X40 .. In any event, Mr. Bolling, after you received the bill
of Norton Insurance Agency dated in .April nor after you
paid the insurance in June, did you ever bring to the attention of King Coal Theatres, Incorporated, that you had assumed to pay this bill and demand payment of thisf
.A. I did not. I have answered that the third time.
X41. .And you deny that you ever saw the check accompanied by a voucher, similar to Cross Exhibit 1, which was
delivered to you t
.A. I deny that I have any recollection of seeing
page 94 t it, yes,, sir.
Q42. I believe you stated that Mr. Witt met
you in the street and explained to you that he had a communication from King Coal Theatres, Incorporated, which
is complainant's Exhibit 1, I believe, making inquiry as to
what had become of that check and voucher and that that
was the first information that you had that they had paid
the insurance?
A. That's right.
X43. Did he tell you that that letter was inquiring if' they
had cashed the check or what had happened to the check payable to the order of Norton Insurance Agencyf
A. I' don't know just how completely he stated the thing!
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but I understood that they had sent him a check and he had
not cashed it and why he hadn't.
X44. Didn't you then know there was some confusion
about the payment of that insurance premium Y
A. Yes, I knew then.
Q45. Did you do anything· as far as King Coal Theatres
was concerned to straighten that out?
A. No, I didn't for about the fourth time.
X46. Didn't you do anything after you talked to Mr. Witt·!
A. No, sit.
X47. Now then, Mr. Bolling, you complain also that taxes
in the sum of $5·83 which represented the taxes due on the
theatre for the Town of Norton and County of "Wise was paid
by you on December 5th, and for that reason there should be
a rescission of this contract, you paid $588 did you, in
taxes!
page 95 ~ A. The amount is shown on those tickets; I
think that is what it is.
X48. Is there any reason why $588 would not compensate
you in th0 a.mount you have paid in the amount of taxes?
.A. Certainly there is reason.
X49. Why wouldn't it 1
A. There is five per cent penalty on it.
X50. Didn't cost you the five per cent penalty did it,
A. No.
X51. It cost you $588 didn't iU

A. Yes.
X52. Would $588 plus interest compensate you?
A. It would be the same amount of money.
X53. Did you find anything in the contract of February
11th that wonld require King Coal Theattes, Incorporated,
to pay the taxes by December 5th?
A. I don't think there is any stipulation in the contract
except that they would pay the taxes..
X54. You on your own motion went and paid the taxes f
A. I found that they had not paid the taxes; that has been
stated several times.
X~5 .. Did you or yonr office when you :first received this
bill for these taxes send the bill on to King Coal Theatres,
Incorporated, for paymenU
A .. No, we didn't.
X56. "\Vhy didn't you 1
.l\.. For the same reason I didn't try to collect
page 96 ~ the amount of premium on the insurance policies.
I clidn 't consider it my obligation to run the af-
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X57. After payment on the 5th day of December, 1944, of
$588 did you notify them that you had paid the taxes for
their credit and ask them to reimburse you T
A. No, I didn't.
X58. Why didn't you?
A. I have answered both of those questions; I didn't consider it my obligation or my duty to do it.
X59. Upon what right did you base it, to pay the taxes
and then declare a rescission of this contract, because they
had not paid it, what part of the contract did you rely on T
A. On the provision that they would pay it. I could do a
lot of forgiving.
X60. When you voluntarily went and paid these taxes that
King Coal Theatres, Incorporated, was to pay, why didn't
you demand the payment of them of the taxes, what gave
you the right to go and pay the taxes and then want this contract rescinded Y
A. Well, considering it their obligation to pay them and
not paying until after the suit was brought, which was th~
first time they mentioned anything about paying it.
X61. The first time that you mentioned the fact you had
assumed it and acted upon their failure, to rescind the contract, isn't that right?
A. Yes, sir.
X61. Mr. Greear has asked whether you have
page 97 ~ been tendered reimbursements of your insurancP
money, I think you can already apprehend that
there is some confusion about the money, a check or duplicate check for the insurance was sent, did you accept it?
A. I have received-to refuse the tax, you have tendered
check for the taxes.
X63. They have tendered you a check for the insurance
money which you assumed to pay?
A. Tax money.
X64. Yes, tax money which you refused Y
A. Yes.
X65. All rent has been paid which has been due under this
contract, hasn't iU
A. That's right.
X66. I believe you stated Mr. Bolling that you contracted
this Bolling· Theatre in 1931 Y
A. That's my recollection.
X67. What sort of heating· plant have you in the building?
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A. Steam, what they call
system, a very efficient
heating system.
X68. There is nothing that distinguishes your office of
the beauty parlor from any other part of the building is so
far as the make up of the heating system is concerned Y
A. There is nO' difference in the three offices. :M::y wife's
heauty parlor provides the heat itself by a blower unit, small
blower unit.
X69. Regardless of the fact that you had trouble with respect to the heat under the old contract, of 1941,
page 98 ~ you went ahead and entered into the agreement of
1944¥

A. Yes, sir, that's the record.
.
X70. You never have complained about heating to anybody have you!
A. No.
X71. You didn't raise the complaint because it wasn't
worth while to do it?
A. Yes, that is the way I feel about it.
X72. Yet you entered into the contract of 1944?
A. Yes.
X73. You never did notify any local official of King Coal
Theatres, Incorporated, after February 11, 1944, that the
heat was not properly applied, did you T
A. Well, I don't lmow why you want repetition of the question ; I had not raised any complaint since the new contract
had been entered into.
X7 4. And you never did raise any complaint with the home
office of this company after February 11, 1944, about the
heat, did you f
A. No, sir.
X75. There is some question raised in the bill of complaint which is, I don't believe Mr. Greear went into, about
certain personal property in the building saying that if there
was any such insurance that you did not know anything
about it, Mr. Greear has not gone into it. I will be glad to
exhibit Mechanics and Traders Insurance Company's· policv
number 299229 which expires April 17, 1945, showpage 99 ~ ing a policy for $27,145 for the benefit of Rialto
Theatre at Marion, Dining Room at St. Charles,
Virginia, Theatre at St. Charles, Dixie Theatre at Glade
Springs, Abingdon Theatre at Abingdon and Bolling Theatre
at Norton.
A. I have .had no notice of that policy.
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X76. Yon conld not ask anything more that there were
such insurance for your benefit 1
A. I want to have a statement in my possession that the
insurance was in effect. I want to have a loss payable claus<.?
in my statement; I had a bard time to get out of about a yeal"
to send me a loss payable clause. I carried insurance during that time, paid the premium on the policy in effect during the time I traded with them. I discussed with my insurance carrier agent Mr. Kelly and he carried his policy
on that, stayed in effect until I wrote this loss payable clause
from Lincoln and they advised that they could not furnish
the information to me whatever you would call the loss payable clause, because it was in a group policy of several ticket5
was their· alibi for not sending the thing when I first called
on them. I was can-ying this insurance and expected to pay
insurance and finally paid it.
X77. You don't even own the property under that policy!
A.. No, I don't own it.
X78. All that you care about, isn't it, that would be that
you have insurance on their property in which you have no
interest whatever, for your benefit 1
A.. Sure, for my benefit, to guarantee the contract, in other
words it is an insurance. I asked them to give me an insurance that they would carry out the terms of the contract..
page 100

~

Note: This question goes in before the lMt
one ..

X79. Belonged to King Coal Theatres, Incorporated f
A. Yes, sir.
X80. All you care about is to know there is such insurance
and protected by the insurance¥
A. I want a statement that they have that.
X81. You have not lost anything about that insurance?
.A.. I would like to know that it is in the amount of $10,000
and tl1e amount of stuff you read there brings up the question in my mind whether there is $10,000 coverage in that.
X82~ Have you raised any objection to the contract!
A. I have not raised any objection.
X83. I have just exhibited an insurance eontract on the
personal property in your theatre along with others in the
sum of $27,145 and you have some complaint with that and
if so,. what is itr
A. As I stated awhile ago, I should have full confidence a.s
called for and evidence from some such insurance.
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X84. Evidence and existence of the insurance!
A. I want both the goods and the knowledge of it.
X85. Now on the question of the annual pass, you and

your family and grandchildren have bad this privilege of pass
ever since February, 19411
A. Not entirely, no.
X86. Wasn't that provision carried in the old contract of
19411

A. Yes, it was.
X87. You and your family and grandchildren
have had free access to this theatre?
A. Until the new contract was made and they refused a
couple of the grandchildren to the show.
X88. Didn't the old contract carry the same provision as
the new one with your family included?
A. That's right.
X89. Your family and grandchildren have had free acce~~
to this theatre since 19441
A. Not all the time as I stated.
X90. How many occasions f .
A. Some few, I am not able to state.
X91. Have you ever been turned down?
A. No.
X92. Has your wife!
A. No.
X93. Has any of your children t
A. None of the children-grandchildren.
X94. How many times has the grandchildren been turned
down!
A. Stopped them couple and they had been compelled to
pay.
X95. Did you ever take the matter up with anyone at the
time with the manager of the King· Coal Theatres, Incorporated!
A. I did not.
X96. Well on the whole wouldn't you say that your family
had had fair access to the theatre including the
page 102 ~ grandchildren¥
A. Over a period of years the majority, but
not in complete compliance.
X97. Well, you are asking here that this contract be rescinded among other things for the reason that it hasn't been
in compliance with the contract concerning admission of yom·
family, including grandchildren I would like you to tell the
full failure of that compliance 1

page 101

~
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A. Some several times, I am not able to state how many
tirries.
X98. You have never discussed it with any official of the
King Coal Theatres, _Incorporated, except once Y
A. Not since the new contract, some little discussion in
previous years.
X99. Now then you complain in your bill of complaint
about the fact that King Coal Theatres, Incorporated, that
you don't know much about the holder of that, that they are
going to dissolve or merge with some other corporation, on
·
what do you base that Y
A. I base it on the request that they made to me to agree
to such merging.
XlOO. And your contract states that they could not transfer the lease without your permission?
A. It does.
XlOl. Didn't they simply write you and your counsel asking if you would agree to the transfer?
A. They did.
X102. You said that you would noU
page 103 ~ A. I did.
X103. No further trouble about thaU
A. No, sir.
X104. Why are you asking that the contract be rescinded
because they are taking such steps?
A. To carry insurance on their own property as they
should as a written guarantee that they would carry on their
provisions. I have my doubts about their :financial soundness, certainly if they start to playing with the stuff.
X105. There has been no insistence on their part after
they wrote for permission, which they bad a right under the
contract to ask?
A. That would involve the equipment I am protected on
and I just don't know what these changes might amount to,.
not knowing whether I would be worse off or better off.
X106. You have a right to object to the contracU
A. Yes, sir.
Xl07. And you did object?
A. Yes.
XlOS. Why do you think this contract should be rescinded
because they propose to merge this King Coal Theatres, Incorporated, into some other concern?
Mr. Heuser: He has already answered that question.
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Mr. Collins: I don't think he has answered the question,
because they have simply asked that which is provided in
the contract, and without his acceptance. They have done
nothing but requested it.
page 104

~

A. These changes are sometimes· naught, that
part of it.
Xl09. You have not been injured by the ·fact that they
asked youY
·
A. That complaint could be properly used.
Mr. Heuser: '11he fact that the corporation merge or dissolve with some other corporation is an indication of its unreliability as a theatre.
XllO. If you were paid your insurance about which obviously there has been a misunderstanding·, if you were paid
your tax of $588 and if you elected to accep't the two checks
for rental which you have refused for the last two months,
does not it boil down to where your only complaint is
that you have not had the heat you would like ·and that your
gTandchildren you say on a few occasions have been refused
omission to this theatre?
A. Yes, if you would say it is my obligation and duty involved on me to forgive the transgression of the other fellow.
Yeah.
Xlll. You would be paid Y
A. I am not of the notion that that is the proper thing fo1·
me to do, no one has the right to expect it. I refuse to do it.
In other words, I could be awful nice to you fellows if I was
so inclined, I could do a heap of things.
X112. Well, you are getting a fair rental for it and you
would be fully compensated for all you are entitled to?
A. At the present time and the business we've got here
at the present time it is -all right.
X113. The reason you would like to see thi~
page 105 ~ lease rescinded because you have a long time to
g•oY
A. Long time to go.
X114. And not because you haven't been paid whatever
you are dueY
A. I want to rescind this lease because I think I have a
right to demand it to be rescinded by the way I have been
treated by the parties I have dealt with.
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RE-DIRECT EXAMINATION.
By J\fr. Greear:
Ql. Mr. Bolling, you were asked with reference to going
to Marion in an effort to make a trade with the owners of
King· Coal Theatres, Incorporated, what were you trying to
purchase from them at that time 1
.A. Their theatres and all of the real estate and :fixtures
they had over here, I wanted to buy everything they had on

it.

Q2. In other words your negotiations at that time was not
confined to the Bolling Theatre f
'
A. Absolutely not.
Q3. ~ ou· wanted to buy everything· the King Coal Theatres, Incorporated, owned in the Town of Norton 1
A. There was never anything else mentioned, except I
told them that it had hurt my family so bad over it that I
wanted to buy them out and have the business here myself.
because I lived here and it meant something to me. They
talked as though they would do it and negotiations went ou
for some time.
Q4. The contract of February, 1944, provided that th~
King Coal Theatres, Incorporated, would carry
page 106 ~ public liability insurance on the lease premises in
the sum of at least $50,000 in which you should
be named insured, was such a policy ever issued that yon
know oft
A. I don't know about it; they claim they have it.
Q5. Were you ever notified that they had it or any certificate to that effect ·r
A. No.
Q6. I hand you the policy of $27,145 on property located
in six locations in five towns, and will ask you to read into
the record the name of that policy and the date on which it
was issued?
A. The policy is issued by Mechanics and Traders Insurance Company of Hartford, Connecticut, the expiration as
shown is dated April 17, 1944.
Mr. Collins: "\Vha t was that date f
A. April 17, 1944.
Q7. Were you ever notified that they had carried any
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other insurance until April 17th, pursuant to terms of the
contract?
A. No.

lfr. Collins : In response to last, I view and we should
prove that this policy is a renewal of the preceding policy
and the confusion has been existing ever since the date of tho
instant contract, dated February 11, 1944.
RE-CROSS EXA1UNATI0N.
By M:r. Collins:
Xl~ I believe there is stated in your bill of complaint that
there is another complaint of the failure to carry some pub.
lie liability insurance. I don't recall the propage 107 } vision in the lease agreement as to that, but King
Coal Theatres, Incorporated, is under obligation
to carry liability insurance. I will band you for your identification a certificate Number 407B dated the 1st of January, 1945, public liability insurance and issued for $50,000
with Robert C. Boswell, Incorporated, Bristol, Tennessee; I
will state at the proper time that that is simply a renewal.
I will ask you whether or not that is satisfactory to you from
the standpoint of the public liability obligation, here is a letter from Mr. Bos)Vell if you would like to read it.
A. Lincoln Theatres, King Coal Theatres, Virginia Theatre, and R. H. Bolling as insured there.
X2. To the extent of $50,000, yes.
A. That stm doesn't seem to me to be complying with tl1e
eontraet, a.nd adverse because this particular operation call~
for $50,000 in the contract.
X3. Of course, you understand it is $50,000 for this op-eration as well as the other operations T
A. Maybe I am dumb, but I don't understand it that way.
X4. TheTe i·s a clear impoTt of the insurance for $50,000
fol' one injury or one damage under that certificate, that part
is clear, isn't iU
A. Well it occurs to me that if Lincoln Investment Company would have an accident it would cover the present need~
here, wipe out the amount of insurance they are carrying.
X5. Was clear to you that Robert C. Boswell mentioned
there that it would be covered to the extent oi
page 108 ~ ·$50,-000, that is what the certificate says, doesn't

itt

A. I may be old dumb Mother Hubbard, but in my way of
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looking at it, I would not state whether it is good, or sufficient or insufficient.
X6. If it were good insurance would that suit you 7
A. Well, my answer is the same. I am not satisfied with
it as you have presented it and from what I understand; I
may be dumb, but it is not satisfactory in my mind.
Further this deponent sayeth not.
Signature waived.
Thence came

BOBBY HERNDON,
a witness of lawful age who :first being duly sworn, stated
as follows:
DIRECT EXAMINATION.
By Mr. Heusen:
Ql. Your name is Bobby Herndon?
A. Yes, sir.
Q2. You are a grandson of Mr. R. H. Bolling?
A. Yes.
Mr. Collins : I move to strike the evidence of Mr. Witt
Mr. Poston and Mr. Bolling upon the grou~ds that it is insufficient evidence pertaining to the alleged violations of
contracts, which would warrant the rescission of the contract
and the complaints on evidence justifies the conclusion that
the most that can be expected by him under his evidence is
such that can be compensated by definite :fixed values, and
that his own evidence is such as to induce a court of equity
to dismiss the complaint as being worthy to the extent that
this lease agreement would be reinstated by reason of tho
alleged violations of the contract.
~

Q3. Your mother is Mr. Bolling's daughter?
A. Yes, sir.
Q4. How old are you Bobby?
A Sixteen.
Q5. Have you gone to the Bolling Theatre within the last
~ear to enter it with the understanding that you were to go
in without a ticket?
page 109
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A. Yes, sir.
Q6. What happened, were you permitted to go in without a
ticket?
A. I was stopped about eight or nine times.
Q7. Who st-0pped you?
A. Mr. Wilson.
QB. Was he the manager of the theatre?
A. Yes, at that time.
.
Q9. Did you tell him who you were, that you were Mr.
R. H. Bolling 's grandson?
A. Yes, sir.
QlO. What did he say in response to that?
A. He said just the ones in his family were supposed to
get in.
Qll. He compelled you to buy a ticket before you could
ienter?
A. Yes.
Q12. That happened about eight or nine times f
A. Yes, sir.

page 110

~

CROSS EXAMINATION.

By Mr. Collins-:
Xl. Did anybody ever refuse you this privilege but Mr.
Wilson?
A. No, sir, I think that was the only one.
X2. Approximately when were these occasions?
A. I don't know exactly, but back in the summer.
X3. Are you sure it was Mr. Wilson T
A. Yes, sir.
X4. Didn't you know as a matter of fact that Mr. Wilson
left in April last year and hasn't been back since Y
A. It was the last one before this one.
X5. Do you know Mr. Wilson?
A. He was the little slim man.
X6. This happened on eight or nine occasions this year7
A. Yes, sir.
X7. What do you mean when you say this yearY
A. In this year, in the last year.
X8. In 19447
A. Yes, sir.
X9. Last summer?
A. Yes, sir.
XlO. Mr. Wilson refused you last summer!
A. Yes, sir.
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B.i.1Ly Beverly.
Xll. What do you call summerY
A. Summer.
X12. What months do yon call summerf
page 111 ~ A. Just like anybody .else w-onld £all summer.
X13.Wbat months constitute smnme.rf
A. June, JulyX14. He refused yon during those months1
A. I don't know whether it was during those months or
not, bat it was during the gJ~mmer.
Xl5. June, July and August Y
A. Yes, sir.
X16. Whatever months it was, it was Mr. Wilson you
talked toj
A. Yes, sir.
Q17. You .kmow .Mir. Wilso.n foom Mr... J-0n.es, the present
managert
A. Yes, sir.
Further this deponent sayeth not.
Sig'Ilature waived.
Thence came
BILLY BEVERLY,
a witness of lawful age, who !first being duly sworn, .stated
as follows:

DIRECT .EXAlilNATION.

By :Mr. Heuser:

Ql. Your name is Billy Beverlyf
A. Yes, sir.
Q2. I believe you are a gr.andson of Mr. R. H. Bolling f
A. Yes, sir.
Q3. Billy, have -y:ou .attempted to go to the show in the
Bolling Theatre in the last twelve months without ·a tick.et f
A. Yes, sfr..
Q4. Were yon always permitted to enter and
page 112 ~ see the show without a ticket T
A. Most occasions, except when !fr, l\Tilson
would not let me in.
Q5. How many times did Mr. ·wnson re-fuse to 1et you go
in without a tickiertf
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A. Just once, but this other girl would not let me in one
time.
Q6. Did you see Mr. ·Wilson on one of those occasions and
talk to him?
A. Yes, sir.
Q7. Did you tell him you were Mr. Bolling's grandson f
A. Yes, sir.
QB. What did he say to that 1
A. He said nobody but the direct family was supposed to
get in, and would not let me in.
Q9. Were you compelled to huy a ticket if you did go in?
A. Yes, sir.
QlO. This happened how many times?
A. One time he would not let me in and I tried a time or
two and the girl would not let me in.
Qll. Girl who worked under him?
A. She was the one that called him clown there.

CROSS EXAMINATION.
By Mr. Collins:
Xl. Have you had any trouble in recent months?
A. I went this la~t winter this winter with
page 113 ~ Mary Jean and they let me in. I went in on a 7c
pass ticket with l\iary Jean.
X2. Have you been buying any tickets to go in?
A. Few times when they wouldn't let me in.
X3. When was it Mr. ·wilson would not let vou in?
A. I don't remember the exact date., long back in the summer.
X4. Summer?
A. Yes, sir, along in the fall.
X5. This past fall?
A. Yes, sir.
X6. What month in the fall?
A. I don't remember.
X7. Are you sure Mr. ·wilson would not let you in last
falli
A. It was long· late in the fall, Mrs. Boning was with me.
XS. Did anybody else ever refuse to let you in but Mr.
Wilson?
A. No, sir.
X9. Mr. Wilson was the one that said you could not go?
A. Yes, sir.
·
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XlO. Are you sure of thaU
A. Yes, sir.
Further this deponent sayeth not.
Signature waived.
page 114

~

Thence came

ELBERT BOLLING,
a witness of lawful age, who first being duly sworn, stated as
follows:

DIRECT EXAMINATION.
By Mr. Heuser:
Ql. First Mr. Bolling I will ask you if you are any relation whatever to Mr. R. H. Bolling, the pl::tintiff in this suit?
A. No, sir.
Q2. ·what business are you in at the present time?
A. Jeweler.
Q3. v\7bat store do you have? ·
A. Jewel Box.
Q4. That is the Jewelry Store located in the theatre building here in Norton?
A. Yes, sir.
Q5. How long have you been in that store, this particular
one?
A.· I believe just a little over a year, thirteen or fourteen
months.
Q6. How has the heat in the store room been during the
cold part of the last twelve months f
A. Run around, I would say around sixty inside.
Q7. You never had it up to a comfortable temperature of
seventy or thereabout?
A. Some days, not all the time.
Q8. What time of day did you have the heat and what time
of day was it cold?
A. Of the morning it stayed around sixty in
·
page 115 ~ the morning and in the afternoon and late in the
·
afternoon it climbed up.
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CROSS EXAMINATION..

By Mr. Dollins~
Xl. You say you have been in the building about a year f
A. Yes, little more than a year.
X2. That whole building is heated by one central heating
plant is it not Y
A. I really don't know.
X3. Is the theatre operated during the day;, the Bolling
TheatreY
A. I don't know. I am just over in my part.
X4. You don't know whether they have shows or noU
A. Yes, they have shows.
X5. Afternoon shows 1
A. I have to work, I don't 1mow.
X6. Do they have matinees in the afternoon?
A. Yes, sir.
X7. The heat was down in the morning and didn't come up
until late in the afternoon Y
A. Yes, sir, the heat would run about sixty in the morning
and then in the afternoou it would climb higher.
XS. It went up in the late afternoon 7
A. Yes, sir.
X9. What do you mean f
A. From a.round three o'clock to six o'clock..
page 116 } XlO. Yon think it would run around sixty in
the morningf
A. Run around sixty in tbe morning, about that
Xll. And in the afternoon it would climb up Y
A. Up to around seventy.
Xl2. Did you ever take it up with the manager of the
theatre?
A. No, sir.
X13. Who do you lease from?
A. It belongs to King Coal Theatres I guess. I don't have
anything to do with that; it is worked through the Bristol
store.
X14. Have you ever complained to King Coal Theatres,
Inc. about it being too cold t
A. No.
X15. Did you it uncomfortable in there t
A. Some mornings it was rather chilly.
X16. Some mornings?
A. Yes.
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X17. Would you say on the general run that it was comfortable or uncomfortable?
A. In the morning in the winter time it would oo rather
uncomfortable and in the afternoon it was all right.
XlS. There ,·~tould be heat:, but not enough heat 7
A. It was heat from the heating system away up; I turned
the heater on f'ull swing and would leave it on that way.
X19. On the cold mornings it would nm around sixty ~l
A. That's what it runs..
page 117 }. X20. How many people work in the storef
A . Two people.
Z21. Have you noticed any change in the office!
A. It has been about the same, I haven't paid any attention to it.
· X22. Any change since January f
A. I haven't paid any attention.
X23. Who is the manager?
.A.. I am.
X.24. You, as the manager never did complain f
A. No, I have no complaints.
X25. Did you consider that you had any complaints about
iU
· A .. It was all right, suited me, either way hot or cold.
X26. The cold wasn't so sufficiently intent to go to King
Coal Theatres, Incorporated to raise the complaint that you
had no heatf
A. I made three or four complaintS., told the janitor that
it was cold.
X28. What did he do f
A. I suppose he punched up tlie fire, I don't know.
Further this deponent sayeth not.
Signature waived.
page 118 ~

The taking of tl1eRe depositions is adjourned
tentatively until another day at the same place at
1 :00 P. M. on February 23, 1945.

1Iet pursuant to adjournment.
R. H. Bolling, the plaintiff in person.
Fred B. Greear and M. M. Henser, Counsel for Plaintiff.
. D. D. Query, General Manager of King Coal Theatres, Inc.
m person.
L. Preston Collins, Counsel for Defendant.
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Thence came

J. D. McCARTHY,
a witness of lawful age, who firRt being duly sworn, s.tated as

follows:
DIRECT EXAMINATION.
:By 1Ir. IIeuser:
Ql. Mr. McCarthy, I believe you are a deputy :fire manager
of the Commonwealth of Virginia, are you not¥
A. Yes, sir.
Q2. What territory is assigned to you?
A. Southwest., Virginia, Pulaski, this way.
Q3. How long have you held that position f
A. Over two years, three years in August.
Q4. Would you state briefly the nature of your duties?
A. Well I have fire inspection of building, theatres, hotels,
and public places.
Q4. Do yon recall having inspected the Bolling·
page 119 } Theatre i.n Norton., Virginia, in the summer or
fall of 1943?
A. Yes, sir.
Q5. Can you :fix the date of your inspection f
A. August 4th, I believe.
Q6. I notice that you ref re shed your memory by looking
at your diary?
A. Yes, sir.
Q7. What did you :find at that time when you inspected
the Bolling Theatre with reference to any fire . hazard or
foundational fire hazard Y
Mr. Collins; This question is objected to for the reason
the the lease agreement under which this action is instituted
was not in existence at the time of the alleged inspection and
that therefore, the question of fire hazards is not pertinent
to the inquiries of this case and second because there is no
allegation in the bill of complaint pertaining to any failure
of duty upon the part of the defendant with respect to the
existence of any fire hazard in the Bolling Theatre either
prior to the date of the present lease agreement or during
the operation of Bolling Theatre under the present lease
agreement. The present lease ag-reement entered into between the complainant and the defendant was dated February
11, 1944, and the alleged inspection appears by the statement
of the witness, to have been made in August, 1943.
Mr. Heuser: In response to the obje~tion, attention is
called to paragraph 3 of complainant ~s bill.
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A. On that day the boiler room was in perfect condition.,
excellent light condition, janitor was right in the process of
cleaning up that morning and was sweeping the
page 120 } pop corn boxes I made remark to the janitor that
he should keep it clenned out, that's about all I
know about it.
QS. Where was the janitor working and what was he doing?
A. He was sweeping the auditorium.
Q9. What kind of containers was he putting the pop corn
boxes and other trash in Y
A. I just don't know. I just don't remember. I believe
it was paste board boxes. I wmit say for certain.
QlO. Where were those boxes at the time you made your
inspection f
A. They was just below the front of the seats between the
stage, that's where the trash was.
Qll. What was the caution or admonition you gave to the
janitor?
A. As well as I remember I asked him what he did with
those pop corn boxes, paper and trai;;h. I told him he should
keep them all cleaned out; I make that remark to all theatres
to keep that stuff out of doorways and passways.
Q12. On that occasion did you also advise the th~n manager
of the theatre to be careful a.bout l1anclling the trash Y
A. I don't know that I did; I don't remember whether I
did or not.
Q13. You realize of course, in the nature of your duties
the extreme hazard of having materials in the exit lines like
that near any inflammable object Y
A. Yes, sir, sure.
page 121 } Q14. Was anybody of tbe Norton Fire Department with von at this time?
A. No, not at this time.
Q15. Do they usually go a round with you f
A. Sometimes they do, first inspection :M:r. Field and
Flanary was with us.
Q16. That was Vernon Flanary?
A. Yes, sir, fire chief.
Q17. You have made inspection of this theatres equipment
with Mr. Flanary?
A. One time, the first time I worked this theatre.
Q18. You don't recall this dateY
A. No, but I could get it out of my records.
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J. D. McCarthy.
Mr. Collins: I move to exclude the evidence of tliis witness
for the reasons that are assigned since it is obvious that
none of his testimony has any proof to the failure of this defendant to perform any obligation required under the lease
agreement of February 11., 1944, and for the reason that it
isn't pertinent to any .alleged breach of duty under the terms
of said lease set forth in the bill of complain~
CROSS EXAMINATIO,N.

By Mr. Collins:
Xl. Mr. McCarthy, I believe you say you inspected this
building in August, 1943 Y
A. Yes, sir.
.
. .
X2. You found nothing at that time that worried you as
an inspector for the insurance division of the State Corporation!
page 122 } X3. You made no adverse· report .as to the condition you found there! .
A. No, sir.
.
.
X4. Did you inspect the heating plant at that timet
A. Yes, sir.
X5. Have you since that time inspected the Bolling Theatre?
A. Not the beating .plant; I have been in there several
times to see if lights or all all right. One morning McCoy
the electrician went all over it with me, but since that I have
not inspected it.
X6. Have you found anything in the Bolling Theatre since
February 11, 1944, so far as hazards are concerned Y
A. No, sir.
X7. You found nothing on the occasion of your inspection
that would indicate to you that anything was not done there
as far as your inspection duty was c011cerned 7
A. That's right, everything above average.
XS. Everything above average?
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Heuser:
Ql. Did you make an inspection of this theatre between
· August 4,, 1943, and November 26, 1943, at which time the
theatre caught on fire?
A. No, sir.
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page 123

~

Mr. Collins : This question is objected to because the burden referred to is not with the provisions of the present lease agreement, because all matters
arising by reason of the alleged fire prior to the date of thi~
lease agreement were composed with the rebuilding of the
theatre and the lease agreement of ~,ebruary ll, 1944.
Further this deponent sayeth not.
Signature waived.
MR. R. H. BOLLING,
Recalled.
DIRECT EXAMINATION..

By Mr. Heuser:
Ql. Mr. Bolling, I believe yon ~ave already testified in this
proceeding on a former datef
A. Yes, sir, I have ..
Q2. The papers already filed in this suit indicate that the
Ki~ Coal Theatres, Incorporatecl, absorbed the loss of a
fire m yonr theatre in 1943, you leased the theatre this last
time as it then wasf
A. That's .right.
Q3. Was that the result of tI1e position that you took about
the cause of the fire f
A. Well, I took the position that they were negligent of
the operation of the theatre and throngh that negligence the
damage-it was burned, and I notified them of that fact.
Q4. Are you talking about the old lease, the fire under the
old leaseY
page 124

~

Mr. Collins: This question is objected to for
the reason that there is no contention in this proceeding or set forth in the bill of complaint ,that Mr. Bolling
is asking a rescission of the present contract dated Feb. 11,!'
1944, by reason of any failure of duty on the part of the defendant prior to that time, the whole action here is based
upon a lease agreement dated Feb. 11, 1944, and any evidence
pertaining to the former lease agreement which was under
date and incorporated in the new lease agTeement is not
pertinent evidence to the. present inquiry.
Q5. Do yon know what the repairs cost 1
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A. I believe they state the amount of repairs in their answer $7,000 plus I think it was; that is the on]y way we had
of knowing except by mere estimation or guessing. I don't
know nothing about their business.
·
·
Q6. What was the nature of the damage caused by the fire
and where was the fire in the building Y
Mr. Collins: Objected to for reasons stated.

.A. The entire draperies and curtain which of course they
own the curtain, they own the screen, it consumed the screen
and the frame of the screen was a complete loss to the
draperies which belonged with the bnilcling; curtains, draperies, you know, and it created such a terrific heat in there
it caused a lot of the ornamental plaster to crack and jump
off. When I got down there after the fire got put out, it
c:onsumed itself and was out in a fow minutes. Curtains are
inflammable and created a great heat in there and I don't
really imagine that the Fire Department did anything more
than to keep the sta.e;e floor from catching- on fire;
page 125 ~ all the benefit the Fire Department would have
done, of course. those boxes and papers., cards,
sitting on the stage floor if allowed to have stayed there would
have caused the sta.ge floor to catch afire, did sear it a little;
I mean because a coal like got burning on the outside caused
a little crnst of fire coal on the floor there.
X7. Where was those boxes of trash, and papers cards
when you arrived on the fire?
A. They were out in the allP.y, the fire was about put out,
but was not all consumed.
Mr.. Collins: Objected to.
Q8. I believe the damage to the ornamental plaster on tbe
dome or ceiling of the theatre was the most expensive part f
A. That was considered the biggest damage. Of course
there was damage to electric wiring to some extent, the biggest item of the fire damage was the damage to the plaster.
Q9. Did you ever have an oceasion Mr. Bolling: to observe
how the defendant corporation managed and took care of
this theatre with reference to fire exits prior to the time of
this :fireY
A. Yes, I did, on two different occasions. I was in there
putting a stoker in the boile:r they owned to lower the stoker.
We didn't have wide enough space in the combination cham-
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her of the boiler, bottom part of the boiler was high enough to
set the boiler on level, that required them to raise
page 126 ~ the boiler because it is resting right on the soft
·
foundation, but a heavy floor. I mean put in to
support it., and when I went clown there then the passway
going down was on the lefts ide of the basement as you go
down from the theatre, back to the stage, and there was boxes,
maybe some other things that almost had the paRsage way
encumbe·red and so we could hardly get along, and I did a
little complaining there at the time about it, whoever the
person was, janitor I think was along. I don't remember
who else went along to look at the situation, maybe George
Tamer put in the stoker, maybe George and the janitor. I
told him he had the thing all jammed up that a man could
not travel.
QlO. Were these boxes card boa rd boxes or wooden boxes Y
A. Yes, sir, they were great big· cardboard boxes, filled
with smaller boxes of pop corn boxes; then on another occasion I went down there to drill a hole to block out a hole in
the side of the basement floor so thcv could set an electric
pump to keep water pumped out of °the basement, and the
boxes were still there on the stage, maybe. in the same position., encumbered it with the boxes on the stage.
Qll. As I understand it~ that is right on or near the exit
line in case of fire Y
A. In case they bad to leave out of there, every time he
goes down to the basement, you had to walk right through
them.
Q12. Were they close of the dfa peries and screen Y
A. Right close to the draperies, and big curtain.
Q13. After the fire which caused the damage
page 127 ~ you have spoken of what was the attitude and intention of the defendant toward reopening the
theatre?
A. They demanded I put it back in c.onclition for them to
operate it, denied any responsibility; that is their posit.ion.
Q14. What did they do toward actually continuing per•
formances in the building f
A. You mean immediately after the fire. lVIy little nephew
htJ.cl been down to the show. I had set up to listen to the
radio and when he came back and told me that they had a :fire
down in the Bolling Theatre I came on down immediately and
they had moved from the Norton Theatre two great big
wooden papers, columns to hide the burned columns of the
Bolling· Theatre and the sound man was down there to hook
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up the sound; they were fixing to oper.ate the theatre next
day. Some plaster was cracked on ceiling and I advised
against operating it. It wasn't safe to the people and we
owed the public different treatment from that. Tbey didn't
open and didn't do anything further about that, but they were
fixing to open business as usual the next day, and have -a show
that next evening.
Q15. vVhat would happen, if anything, if that ornamental
plaster had fall en on a person¥
A. You know about the weight of plaster, the specific
gravity of it. It has got about anywhere from eighteen to
twenty feet to fall before it hits you and it of a nature that
it would be a very small lump would kill a man falling from
that distance.
page 128 ~ Q16. Now, Mr. Bolling, you have a1leged in
your complaint that sometime in the year, 1943,
the defendant commenced negotiations concerning a proposed
purchase of this theatre building, but that no agreement was
reached and that thereafter the fire occurred on November
26th of that year and while the theatre was not in use due to
the fire negotiations ·was reopened with you between defendant, will you state how long before the fire was when the
negotiations was opened lJy you f
Mr. Collins: All of the foregoing evidence of this witness
on his recall is objected to and moved to be stricken for the
reason that all of the evidence has to do with the lease agreement of February 15, 1'941, and has to do with circumstances
that obtained between that date and November 26, 1943, at
which time the fire occurred, the complainant's bill shows
that this action is founded upon the lea~e agreement entered
into on Feb. 1, 1944, and obviously the evidence which is now
being introduced has no relation on any claim set up in the ·
bill for relief under the lease agreement sued upon and is
introduced solely for the purpose of confusing issues that
may have existed prior to the consummation of the lease
agreement of February 1, 1944, and there is no allegations in
the bill that asks for any relief except the rescission of the
lease agreement of February 1, 1944, because of failure of the
defendant to presume the duties under said lease and no relief is asked by reason of any misadventaure or breach of
duty prior to the lease agreement of February 1., 1944.
A. I would say there was some five or six weeks anyway
from four to six weeks prior to the fire and also after, I had
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made a very strong complaint about tbe wey they were treating the building. That Mr. Query came ever and asked me if
I would consider settling with him ; he made a
page 129 ~ price on the building ancl I told him I didn't
reckon I w,mld sell ..
Mr. Collins : This question is objected to ancl answer, any
negotiations with response to the lease are get fortl1 in clear
and plain language in a written agreement dated February
1, 1944. .·
Go ahe$d Bob.
A. Well, I made a price ~nd he saicT he would take it to bis
company and I was over there a week or ten days after I had
made this price and he said he had not got to see C. C., that
he had been away and he had no answer to give me at that
time, then in a week or ten days or possibly two weeks I went
back over there again and asked him again if he had any
statement on what they had said, and he said they could not
take it, that it was too mncl1. Then after the fire happened,
took possession and showed me to be very negligent of taking· eare of thing·s, then they came back again and proposed
that if' I would sign the insurance that- they would take the
proposition that I had made them prior to tl1e fire and I told
them I didn't care to do that I didn't feel like trading on
that basis at that time.
r
Q17. How does the contract which you did make on February 11th compare with the proposition that you had made
prior to the :fire f
Mr. Collins: Tl1is question is obj'.ected to for file reason
that the contract of February 11, 1944, speaks for itself and
any comparison between the contraets speak for itself,. is irrelevant~ to questions raised under the contract.
A. About the same value, about the same in dollars and
cents on the building if they should exercise their option.
Ql8. "rere yon at any time during these negopage 130} tiations particularly anxious to sell voursel("'or
did yon open the negotiations 1
•
. Mr.. C?llins: Objected. to for the reason his anxiety and
his opm10.:m.s are not pertinent for the reason that the suit is
based upon the contract of February 11, 1944.
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A. No, I never was anxious to sell the building or to decease from operating the theatre, from running the theatre
business here, except it was unprofitable from a split situation side, both of us ope1·ating theatres in a town of this size.
I tried to trade them out instead of trading, but they hung out
longer than I could hang out, stayed me out in a way; same
thing·, happened the last time. I sent a real estate agent and
he said he could buy it for me. Ho came back and wanted
me to sell to them. They had bought my man I reckon.
Q19. Real estate agent 1
A. Yeah, real estate dealer.
Q20. Did he bring you back any kind of price for which they
would sellf
A. No, sir, they woulcln 't. make a price, only price was
one of their negotiations that Mr. ,John D. Lincoln offered
to count the two propositions on a 50-50 basis. There was
not much comparison of the value of the two set-nps; of
course., I didn't gamble with th Pm; I dicln 't trade.

Mr. Collins: This question and answer is objected to and
moved to be stricken for the reaRon assigned.
page 131

~

CROSS EXAMINATION.

By Mr. Collins :
Xl. l\fr. Bolling, you first started into business with these
people on February 15, 1941, <lidn 't you?
A. I guess that's the date of the first business dealings
· I had with them, when I leased the Bolling Theatre.
X2. You leased this Bolling Theatre to. . them on February
15, 1941, didn 't you ·?
A. Yes.
X3. They operated und<w that lease and you received benefits from it until N ovemher 26. 1'943?
A. Yes, they paid me the rent.
X4. You received the rent¥
A. Yes.
X5. The building burned down on November 26, 1943¥
A. It was damaged.
X6. You had been in business relations with these same
people for almost three years, harln 't you t
A. Yes.
X7. Then following that, on February 1st, 1944, you entered into another lease agreement with these same people?
A. Yes, sir.
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XS. Why did you do this?
A. Not much else for me to do under the circumstances.·
X9. You did do iU
A. Yes.
page 132 ~ XlO. You signed that in good faith, didn't you?
A. Yes, I signed it.
Xll. You meant your signature when you signed iU .
A. Yes, sure.
X12. You had business experience with them for about
three years at that time 1
A. Yes, I did. They had been in my building around three
years.
X13. You voluntarily signed that contract of February 1,
1944, didn't you?
A. Nobody wasn't after me with ·a gun or anything like
that. Sometimes we make trades that we don't feel like we
are happy in.
X14. You did make the trade?
A. Yes, sir.
X15. You made the trade despite the fact that the building
had burned down Y
A. I made it in spite of all the things you want to include.
X16. You expected to live up to the terms of that contract?
A. No other idea except to live up to my deal.
X17. What is your purpose in reciting· here a great long
list of the transactions with tbe company from February 15,
1941, down to February 1, 1944, what has it got to do with this
case?
page 133

~

Mr. Heuser: Objected to because the bill of
complaint was drafted by Mr. Bolling's counsel
and reason for alleg·ing certain thiugs, and will he argued
and explained by them before the court.
A. Well, I will say my reason was mo-re or less a dumb
business man; would be that to show their unstapleness as
a people to do business with. As tenants on property, you
don't know what is coming next.
·
X18. You were familiar wit11 all this great list of grievances you have recited on February 1, Hl44Y
A. Oh, yes, I probably didn't analyze a lot of it or think
of it so strongly, but I knew all that had happened.
X19. And knowing all thoi:;e facts you entered into the
contract of 1944?
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A. Sure did.
.
X20. You have been receiving $1,250 rent f-0r this building, haven't you?
.A. Yes, sir.
X21. Since that date!
.A. Yes, sir.
X22. Do you claim or do you undertake to claim that you
are entitled to anything from the court except to have this
eontract rescinded on February 1, 19441
A. Might be some consideration there..
Mr. Heuser: Foregoing question is objected to, prayer
for release in tbe complainant's bill shows exactly what he
is asking the court to do.
X23. ··what are the conciderations there?
A. The products tlmt was with the theatre.
X24. You are not asking for any damage by
reason of any damage that you sustained between February
15, 1941, and 1944 are you 7
A. I don't think we are asking for any money damages for
being out of business or anything like that.
X25. As a matter of fact all you are asking for is that the
lease agreement of February, 1944, be set aside and that you
be handed back the theatre Y
A. With some other things.
X25. What are theyY
A. There was the products, produc~rs of pictures, that is
supposed to come up. There is also some monies that has
been spent that should be prorated over the four years period.
X26. What money?
A. Insurance I have paid, taxes I have paid, charge for
the taxes as part of rent, all that consideration to make up,
some total in dollar and cents.

page 134}

Mr. Heuser: This question and nll similar is objected to.
X27. They arose under the contract of February, 1944,
didn't they Y
A. No.
X28. Insurance and taxes f
A. That's right.
X29. Wliat else is there then?
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.A. I don't know that I Ctm think of any.
X30. You have a check for the taxes t
A. Well, I received one.
X31. Would not that pay yon for the taxes i
A. I don't know your ohject in having me to tell you the
same things. I told you the other clay and I gave you the answers to them. I think I stated then that it was not full reimbursement or full satisfaction to me to receive those because there is a matter of interest. and a matter of the use of
money and I think I told you from a mathematical reasoning
that was that a dollar would be and make up for a dollar.
X32. That check for $588.00 plus interest to date would
compensate you for the taxes, wouldn't iU
A. That hasn't been tendered.
X33. Your attorney has it.
A. He don't have any check there including interest I don't
think.
X34. Vvould you now accept the check with interest!
A. No, I wouldn't.
X35. Why¥
A. It is handled by some pretty good attorneys here and
I had to go to them to complain and protect myself and I
don't propose to make any trade with you here.
X36. I don't think that I asked vou to make anv b'ade
here. Taxes was an element under y..our claim that you were
entitled to; if the payment of those taxes, which you were so
good to 1·un and pay, which you ,'J.rere under no obligationt
and didn't send a bill for. If it wouldn't compage 136 ~ pens ate you why doesn't it as far as taxes are
concerned, that pays you for the tax matter!
A. Would you have a answer to that ..
X37. I am not the witness.
page 135

~

:Mr. Heuser: Objected to upon the ground that it is repetitious., the same question has been asked this witness several times on previous taking of depositions and he has fully
answered.
Mr. Collins: At the time of the previous taking of the
depositions the suit was f qunclecl on the then case and the
case set up on the bill of complaint arose under the contract
of 1944, and it was certainly not the assumption and is not
my assumption now that all the evidence which has been
brought into the case this afternoon, injuries which are alleged to have existed between February 15, 1941, and '44
would be brought into the evidence as pertaining to this case,
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since the witness on his cross examinatio:Q. as to his claims,

I should like to determine just what the witness is !Seeking
under his bill of complaint, and whether or not the complainant cannot be adequately compensated in terms of dollars and
cents for his alleged injuries.

A. Yes, sir, I will answer you just like I did the otlwr day.

It is a case of me forgiving the other fellows transg1·ession,
the other fellows damaging art to me. I could forgive it all
and take the money and say you fellows just go along. I
don't have any objection, but I do ha.ve objections. I don't
propose to serve any process that they have made and I am
not forgiving those things. You can 1t make it anything but
a forgiving proposition, if I say that money is all I want.
X38. Isn't yo nr damage as far as taxes a re
page 137 ~ concerned merely the fact that you voluntarily
have paid $588 taxcfl that under your contract
these people should pay; what other damage have you sustained iu the matter of taxes f
A. They didn't pay the taxeA.
X39. Did they ask you to pay them?
A. No, I don't think tbey did.
X40. Have you ever demanded payment until this suit was
brought for the taxes you have paid '1
A. No., sir. I have not. I answered that several times.
X41. ·what other contention are you making under this bill
aside from taxes 1
A. Don't you have a bill of complaint.
X42. Yes, sir, a copy of it.
A. I am not in a position to do a lot of enlightening or
have my attorney to read it.
X43. I am not asking· you to, I am simply asking what you
are asking for Y
:Mr. Heuser·: The bill shows what the complainant is asking the court, for his certain reimbursements and a rescission of the lease contract.
X44. Then if it is simply a rescission of the contract, I
move the court to strike all the evidence which has been· introduced this evening in connection with matters retained three
years prior to the entrance of the contract, since it is not for
any reason in capacity at the time he entered into the contract
and it appears from the evidence that he .is not
page 138 ~ only asking· for a rescission, but asking the court
to be influenced by things that existed three years
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prior to the entrance of the contract. The court is entitled
to know and we are entitled to lmow just what he bases his
claim on?
A. It is based on their disregard for fair dealings. John
D. Lincoln said he would be fair. He proved entirely different to that in my further negotiations with him after this
agreement was made.
X45. Is it your idea of fair dealings to go down yourself
and voluntarily, when you know this company capable and
financially able to pay this tax bill to pay it yourself and not
to say anything about it?
A. My idea if fair dealings whether I have been fair or
not.
X46. Whether your idea of fair dealing::;?
A. And that you wouldn't say that that was critical treatment, but no treatment that you would give out to a friend
that was true to all principles and tried to treat yori fair, but
now I say that it is perfect]y fair.
X47. ·would it be your idea of fair dealing that you would
sit in this building with an office since February 1, 1944,
knowing of the heating system that was.• and nsed such heat
as was there and never make any complaint about it to anyone in authority, then to ~uddenly to institute a suit and ask
that the contract be rescmded because you hadn't gotten
heat!
A. Under the circumstances I think it would
page 139 ~ be all right due to the fact that they didn't attempt to furnish any heat until they needed it
themselves., and I don't think it is my duty to remind a fellow
of all his obligations to me when he bas a company as same
as I do.
X48. Would it be your idea of fair dealing when you sit
here in this office, when you entered into that contract and
made out the insurance on the building- and knew it was made
out in your name and would be presented to you in your name
and you paid the bill possibly having a clu~ck at the time for
the payment of that bill, and knowing that the otl1er fellow
to be able to pay the bill and not send him the bill or notify
him that you had paid iU
A. Same answer that was part of his contract and I didn't
consider I had any obligation to be reminding him of his
contract.
X49. Didn't it occur to you to say to the Norton Trnmrance
Agency, "If you will send it to King Coal Theatres, Inc.,
they will send you a check''?
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A. It crone along with mine. I don't lmow anything about
that.
X50. If you bad known would it have made any difference?
A. I am not saying that it would or would not. I don't
know what I might have decided in that case there.
X51. w·ell, after you paid the insurance bill which they
were oblig·ated to pay you never did notify them that you had
paid it, did you?
.A. No.
page 140 ~ X52. Why did you pay the bill!
A. I think I told you.
X53. Why did you pay it f
.A. I paid it because I was presented with the bill and. my
bookkeeper checked it up had me sign the check.
X54. Did it neyer occur to you last sumn'ler, I think it was
last summer, that you were paying money they were supposed to pay?
A. The first time I knew anything was when Mr. Witt told
me they were inquiring a bout the check.
X55. \Vhen Mr. ·witt told you that didn't it at that time
lead you to think there waR something funny about it, did it
occur to you to say to Mr. Witt, or to tell him to send the bill
for it to King Coal Theatres, Inc. Y
A. My recollection is that I told Mr. Witt they was supJ)osed to pay it.
X56. Djd you ask him to send the bilU
A. No, I don't think I did.
X57. Why didn't you?
A. I don't know that I can say that. He said he had already written him that he didn't receive any check. I didn't
have any duties to perform with reference to the matter.
X58. You just thought you could pay bills they were supposed to pay and were capable of paying and later come along
and have down that consideration and ask for a contract which
they have a very vital interest in to Le wiped ouU
page 141 }

Mr. Heuser:. Objected to, all of the evidence
in the case shows they paid the insurance bill not
knowing that covered the insurance premium in question here,
and that as soon as learning that he bad paid the insurance
bill the defendant was notified of what had happened.
Mr. Collins: Defendant was not so notified at all and we
take the legal position that Mr. Bolling voluntarily paid the
obligation that was the obligation of someone else, that he
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Supreme Court of AppeaTs of Virginia
R. H. B ollifl,g.

was under the legal duty to make demands of those payments
in terms of dollars and cents; that he could not voluntarily do
those things and pay them without giving demnnds and without evidence and the legal right, and then undertake by reasons of his own actions to violate the contract ancl then have
the court rescind the contract in which another party has a
vital interest ..
X59. In the insurance bill you paid there is a fixed amount
for it $644.23; wasn't iU
A. I think that's right.
X60. $644.23 would have paid yon then for that item,
wouldn't it f
A. $644 and cents would have paid the $644 and cents,.
that's the amount but it should have been paid to the Norton
Insurance Ag·ency at the time or within a reasonable time.
X61. '11hat in turn would have paid you, if that is what you
paid, wouldn 't it t
·
A. Yes, they was a matter of delay and interest in that ..
It doesn't go that the money would be satisfactory to me
because I would be doing some more forgiving here.
X62. Where did you g·et the idea under the
page 142 } terms. of your con tract that you had the right todetermine when and how· yon should pay anybody they were obligated to pay; did tile contract say in your
opinion that you could go and pay this obligation when you
saw fi.H
A. I certainly thought I had a rigI1t to pay taxes if they
failP.d to pay them.
·
X63. Did you find anything in the contract that vou should
go pay them if they shouldn't pay it 1
"'
A. No, sir.
X64. When King Coal Theatres, wanted to pay its taxes
and you go, and pay it f
A.. I have made all the statement about that that can do
you any good. ] paid them in the regnlar way as I stated several times. I had the right leg·ally to pay them, it was my
duty to pay them protecting my o.wn interest as they clidn 't
pay it.
X65. You thought you had the right to determine when
you would pay these taxes and go and pay them, then ask the
court to declare this contract fo. no effect ; you had elected) to
pay when you got ready to pay and when you wasn't obligated
to pay?
·
A .. I didn't pay when I elected to1 pay. I paid on the date
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penalty would attach, and that was done because they didn't
pay it.
X66. Did they ask you to save the penalty 1
A. No, sir, there was no correspondent about it
X67. I will ask you if there is any reason why
page 143 } 1·eimbursement to you and of fax that yon paid
does not compensate yo11 in that particular f
A. I could forgive them for all their transgressions they
have made and tlmt.would suit yon and them fine, but I am not
mttking the Rtateme11t that that is satisfactory.
X68. ·who bas committed the transgressions; yon could forgive all transgreRsions, is it your idea of a transgression that
you could go over there when you got ready to p.ay these
taxes when you knew that King Coal Theatres, Inc., was obligated to pay them, and then come into court and s.ay you
want a contract rescinded il1 which thev have a vital interest,
because you have elected to pay the tax, is that the transgression on you?
1.\. And the failure on their part.
X69. That would be your idea oi a transgr.esswn Y
A. That's right.
X7.0.. .Ami you think that would be forgiv.enes.s on your
part?
A. Yes, I think so.
X7.l. l\7hat othe.r trans·gre.ssions are there which you claim f
A. The transgressio.n for furnishing he.at over the building and transgression for furnishing free shows to the grandchlldr.en.
X72. On that complaint., hOiW mauy -complaints did y.ou ~ver
make about y:01n· ,gTandcibildren or people not being permitted
to go into the theatre Y
page 144 ;} A. I don't 1~eeaH but ,one.
X73. Did you €Vie:r talk .to Mr. ·lVilso» ~bout it 1
A. I don't know that I ever did.
X74. D.id y:0:u ,eve-r talk 1o l\fr...Jones a bout it f
A. I ,<ilid.E:'1; k:BQW abo.ut it for some tii.ne after iit h~ happened.
..X.15. Did you teV.eir 1~ep<ilr.f. th-art f aet .to ·anyb~dy \Wlao was
in .autlmricy :at th.e itheatve f
~ The gfrl .that se1ls :tiickieta ,was ~ight .m1i1ch iin ai1.1tho1'i:tJ.
She refused t1le h(i)y so afi1ierw:at1:da, ·t.he manager was called
.and ·he .sihoo.k b.is head and ·8aid no..

X76. Who -called itlie 1:lil1l'1ilfl®ea"·Y
A. The -b@y- did.
X77. You never talked to the manager, did yoiu Y
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A. I am talking about the time t]1e boy was refused to go
to the show, refused admission. She called the manager.
That is in the evidence.
X77. How soon after he was identified was it until he went
·
to the show?
A. I don't think be went to the show as soon as be was
identified. There was two of them.
X78. How many times were they ever refused Y
A. I don't know nothing about that except their statements.
I never took one along and went to the show.
X79. It is based on their statements. Did you ever complain to anyone about that in autho.rity?
page 145 ~ A. I called the girl and told her that the boy
was coming down. He asked me if I was going·,
and I said no, and he said they won't let me in. I called for
Mr. ·wnson and he was out and I told the,g·irl what I was calling about.
X80. Did be ever call vou back?
A. No.
~
X81. It was straightened out, wasn't it Y
A. I think so.
X82. So far as you are concerned you never raised the
complaint but one time?
A. Only conversation I bad.
X83. You never complained to any of the officials of the
King Coal Theatres, Inc., at all on any occasion?
A. No, sir, I made no complaints to them.
X:84. Wouldn't it have been proper to have considered that
there was some mistake about it?
A. I didn't take it that wav that there was anv misunder·
·
standing about it.
X85. All of your family and grandchildren had been going
to this then tre free for three of four years since the first
contract, badn 't they?
A. All, in a way,, on a pass. They first required under
t~1e old contract to pay a tax on tickets they called it a pass
ticket.
X86. Did you ever go down and discuss this with them?
A. I wrote them about that. I wrote them to
page 146 ~ the effect that it wasn't right by contract or trade
and I wasn't supposed to be bothered with it.
They stopped requiring that pass tax on pass tickets. They
claimed it was customary where you give courtesy to passes
to collect that g·overnment tax on them, but tbe.y paid it for
a good while.
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X87. There is a question whether they should have paid
the tax or not?
A. 'That question is clear that they should not have paid
it.
X88. It isn't clear legally that they should not pay it Y
A. ·wen, you may know more about- it legally than I do.
X89. I am trying to bring out if we could be unfair about
that, and who should pay that fax., that is a fair thing to consult about, isn't iU
A. I don't think so, you couldn't charge any amount and
~an it fair.
X90. You didn't contemplate at the time that there was
going to be any tax?
A. Wrote many times, but stated there wasn't anything
said in the contract.
X91. You didn't find anything about taxes and yon didn't
say anything about taxes Y
·
A. No, not that I know of.
X92. It would have been reasonable to discuss that with

ili~Y

.

page 147 }

A. In the time of making the contract.
X93. After vou had made the contract f
A. They just started charging it to them.
X94. You can see how there might be a discussion about
that?
A. I don't think there is a reasonable discussion about a
free pass to all shows.
X95. You had no further trouble about that after you
raised the point, did you¥
A. They changed their way of handling it..

Further this deponent sayeth not.
Signature waived.
Thence came
VERNON FL.A.NARY,
a witness of lawful age, who first being duly swori:~, stated as
follows:
DIRECT EXAMINATION.

By Mr. Heuser:
Ql. Is your name Vernon Flanary?
A. Yes, sir.
Q2. Where do you live Mr. Flanary?
A. Right here in Norton on Virginia A venue.
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Q3, How long have you lived in Norton f
A. Practicallly all my life.
Q4. Are you connected with the NQrton Fire Department!
A. Yes, sir.
Q5. "\Vhat position do you hold with the Norton Fire Department?

pag-e 148 }

A. Fire- Chief,
Q(L "\Vere ycu formerly empfoyed by the Town
of NortonY

A.. Yes) sir-.
Q7. In what capacity!
A. I was Town Superinfa:~ndent and fooked after the fire
equipment and was what you call chief en~ineer of the Fire
Department· with charge of the tl.'ncks and equipment.
Q8. During what period of time wc~rc yon thu.s connected
with th~ Towa Y
A. From 1930 to 1944, fourteen yenrs.
Q9. Where did you make your home during the la:st few
,Ye'a.Xs you worked for tbe Town!
A. Over the Fire Department.
QlO. And you were on duty all the time f
A. Yes, sir~
Qll. Do you remember wlae11 they had the fil'e in the Bollin~; 'Theatre in November:, 1943 i
A. Yes, sir. I remember the fire.

Mr. Collins: Objected to because the 'SI!lit is based upon
the c01ab'.act of Feb- 11.,, 19H.
Q12. Did you answeaw th-at eallf
A. Yes, sir.
Q13. How far was it from the rne Depa-rtment in t11e 'Town
to the Bolling· Theatre f
A. It was around 250 to 300 feet.
Q14. How long·. after the notice of the fire was -given until
you were on the job!
A. l wow.a. .s-av ,tw.o lailltlUtes.
page 149 l Ql5. What.was burning when you got the,ud
A. Well, right. at the minute we got the door
open the curtains -and -a ib1nroh 'Gt ·,papeT bo"'-"eS just inside the
door was the first thing.
Q16. ·which door did y.o.u OIP)enl
A. The door on the west ena of t11e theatre. on. ltbe wck <end
on the west side. Wie l1ad ti-hem all ope;n but that -was 'the
first.
1
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Q17. Is that the door that opens on the alley in the rear
end of the building 7
A. Yes, sir, that's rlght.
QlS. vVha t were these pa per boxes that you speak of?
A. I noticed a lot of pop corn boxes an.cl also some card
board boxes, but mostly pop corn boxes.
Q19. And where were these boxes located 7
A. They were on the floor mostly, just inside the door., pop
corn boxes and also card board boxes.
Q20. Were there very much of that stuff there!
A. Yes, sir, there was a pretty good pile there.
Q21. Did you extinguish the firef
A. Yes, sir.
Q22. ·what did you do with this accumulation of pop corn
boxes and other material?
A. After we had cooled it down sufficient to get in there
we got that stuff and throwed it in the alley.
Q23. Do you know Mr. Jack McCarty, the Deputy Fire Marshall!
page 150 ~ A. Yes, sir.
Q24. While you were working for the Tov.111 of
Norton had you ever gone to the Bolling Theatre with the
Deputy Fire Marshall 1
A. Yes, sir.
Q25. Had you been there before this fire occurred?
A. Yes, sir, several times.
Q26. I will ask you what condition you found in the Theatre building a short time prior to the fire on the inspection 1
:Mr. Collins: This question and similar questions is objected to for the reasons assigned.
A. We found, Mr. McCarty and myself we found a bunch
of boxes and trash just near the back door, and I think it was
the boy cleaning up, the janitor showing us around, turningthe lights on., and we found this stuff, and went up to Mr.
Wilson. I am not definite about the man we jumped on about.
He said he would have the stuff moved, but there was a bunch
of pop corn boxes there at the time.
Q27. You went up to l\fr. ·wnson Y
A. We went up to his office up in the top of the theatre.
Q28. To the manag·er 's office¥
A. The boy told us the manager was up there.
Q29.- Did you all talk to the manager?
A. Mr. McCarty did.
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Q30. What did the manager say?
A.. He said he would have it moved.
Q31. Do you remember how long that was before that
fire?
page 151 ~ A.. I couldn't remember the date hardly, but it
wasn't so very long before that.
Q32. Does such, from your experience in fourteen years
with the Fire Department, does such accumulation of trash
and pop corn boxes create a fire hazard?
A.. I would think so, yes, sir.
Q33. Did you explain that to the manager of the theatre?
A.. Yes, sir, he did; I listened in.
Q34. How close were these burning boxes to where the curtains had hung on the stage of the theatre?
A.. Some of them was under the curtains, but the biggest
bunch was about four feet away from the edge of the curtains.
Is that location in one of the exit lines from the auditorium
of the theatref
A.. Yes, sir.

CROSS EXA.!HNATION.

By Mr. Collins: All of the foregoing testimony is objected
to and moved to be excluded upon the ground that the witness states and all the circumstances related bv him were circumstances prior to the lease agreement of February 11, 1944·,
and in fact, prior to the date of the :fire on November .26,
1943. The present action being founded upon the lease agreement of February 1, 1944.
Xl. A.11 of the circumstances that vou have related were
circumstances you had exp·erienced before the fire
page 152 ~ had taken place at the Bolling Theatre?
A. No, sir, the inspection, yes, sir, but this
other was when we were putting the fire out.
X2. As far as condition in tbe building was concerned that
was the time you went there with l\fr. McCarty¥
A. Yes, sir.
X3. That fire was on November 26, 1943, wasn't it ?
A. I don't remember the date.
X4. It was before February 11, 1944, was it not?
A. Oh, yes.
Further this deponent sayeth not.
Signature waived.
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Mr. Heuser: The complainant's offer in the evidence of
.a letter dated Dec.. 14., 1944, from Lincoln Theatres Corpora-

tion and King Coal Theatres, Inc., to Fred Greear to be
marked as Exhibits Number 9 and also a copy of a "supplement agreement" which was enclosed with the letter of Deeember 14, 1944, to be the complainant's Exhibit No. 10 and a
-copy of a letter dated December 20, 1944, addressed to Mr.
D. D. Query, King Coal Theatres, Incorporated, 'Marion, Virginia, from Fred B. Greear.
Mr. Collins: To the introduction of the foregoing exhibits
the defendant, by counsel objects for the reason.that neither
of the letters nor the proposed agreement are evidence of
any violation of the terms of the agreement by the defendant
corporation., but on the contrary constitutes a request under
the terms of the agreement for the privilege of assigning the
Jease agreement, which request was refused.
Whereupon, complainants announee tbe closing of the taking of their evidence in chief.
·
page 153} In the Circuit Court for Wise County, Virginia.
R.H. Bolling, Complainant

v.

King Coal Theatres, Defendant
NOTICE.
To King Coal Theatres:
You are hereby notified that on the 12th day of February,
1945, at 10 :00 a. m. at the office of Fred B. Greear, in the
Town of Norton, Virginia, I will proceed to take the deposition of myself and others to be read as evidence on behalf
of the complainant in that certain suit now pending in the
Circuit Court for Wise County, Virginia, wherein., I am complainant and you are defendant. If for any reason the taking of said depositions be not commenced, or if commenced,
be not completed, the taking of same will be continued from
day to day and time to time at the same place until completed.
Given under my hand this the 29th day of January, 1945.

R. H. BOLLING,
By Counsel.
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M. M. HEUSER,
FRED B. GREEAR,
Counsel for Complamant.

page 154

~

State of Virginia
County of Wise, to-wit:

I, Blanche Hubbard, a Notary Public in and for the county
and state aforesaid do hereby certify that the foregoing depo~itions were duly taken, subscribed and sworn to before me at
the time and place and for the purpose set forth in caption
to the best of ni.y ability.
Given under my hand this the 20th day of February~ 1945.
::M:y commission expires on the 14th day of .August, 1948.
.BL.A.i~CHE HUBBARD,
Notary Public.

page 155 ~ In the Circuit Court of ·wise. County t Virginia.
R. H. Bolling

v.

King Coal Theatres, Inc.

Depositions taken October 13, 19'45..
Filed Nov. 16, 1945 ..
CHAS. I. FULLER,
D.

page 156 ~

0.

Index..

page 157 ~ In the Circuit Court of Wise Co1D1ty, Virginia.

R. H. Bolling, Complainant,
v.
King Coal Theatres, Inc., Defendant.
DEPOSITIONS.
The depositions of C. W. Reese and others taken before
me, Martha C. Smith, a Notary Public for Wise County, State
of Virginia, at the offices of Fred B. Greear, Norton, Virginia, on October 13, 1945, pursuant to agreement of counsel
for the parties.
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C. W. Reese.
Present: R. H. Bolling·, Complainant, in person; Fred B.
Greear, M. M. Heuser, Attorneys for Complainant; D. D.
Query, General l\Ianager of the Defendant Corporation, in
person; L. Preston Collins, Attorney for the Defendant.
C. vV. REESE,
after first being· duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Heuser :
Ql. Do you recall, Mr. R. H. Bolling~ employing you to get
in touch with the owners of King Coal Theatres, Inc., with
reference to the possibilities of a real estate
page 158 ~ transaction between the parties, concerning theatre properties in Norton.
A. He did not employ me but asked me to go over there in
regard to the matter.
Q2. What did Mr. Bolling want you to do i
A. He asked me to try to buy the small theatre.
Q3. That is the one known as the Norton Theatre here in
Nortonf
A. Yes, sir, next to the Hotel.
Q4. What did he say to you about the possibilities of the
sa~f
·
By Mr. Collins: This question is objected to as being selfRerving evidence. Any conservation between Mr. Reese and
this witness was not in the presence of the defendant.
A. Mr. Bolling asked me to goo to see Mr. Lincoln with
reference to buying the Norton Theatre and gave me a price
at which he was willing to trade. I went to see Mr. John D.
Lincoln, spent an hour or two with him. He stated that he
would not sell the Norton Theatre, that he did not know what
to do with the money if he had it, and he would, the ref ore,
not be interested in selling the theatre, but stated that he
would be interested in buying Mr. Bolling's theatre, known
as the "Bolling Theatre", I believe, and made a price at
which he would be willing to buy it. Upon my return to
Norton I advised M:r. Bolling of the result of my trip, and
he stated that he was not willing to sell the Bolling Theatre
at the price mentioned.
Q5. As far as your efforts to work up a trade whereby Mr.
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Ed Poston,.
Bolling would acquire the Norton Theatre, they were altogether unsuccessful 7
A. Yes, sir.
Q6. It appears in evidence in this case that
page 159 ~ the fire in the Bolling Theatre was on November
26, 1943, and that on or about February 11, 1944,
Mr. Bolling and the King Coal Theatres, Inc., entered into a
contract concerning the Bolling Theatre. I will ask you if
you can place the date of your visit to Marion, Virginia, with
reference to those two dates f
A. Prior to that date.
Q7. To which one¥
A. Prior to the date of sale or any contract of sale.
QS. Prior to February 11?
A. I couldn't say as to the date but I will tell you how I
can fix the date.
Q9. Fix it as near as you can.
A. I made a later trip to Marion to see Mr. John D. Lincoln. He, at that time, was out of town and I talked to Mr.
C. C. Lincoln with reference to the same proposition as on
my previous visit. Mr. C. C. Lincoln stated that his brother,
John D., was in Norton at that time trying to make a deal
with Mr. Bolling for the purchase of the Bolling Theatre,
and that he would make no commitment whatever in the absence of his brother because he did not know just what Mr.
John D. would do in Norton. This is the last connection I had
with the proposition in any way.
QlO. Both of your trips to Marion were prior to the time
that John D. Lincoln and Mr. Bolling entered into a contract?
A. Yes, sir.
No cross examination.
Signature waived.
page 160

~

ED POSTON,
after first being sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Heuser:
Ql. Mr. Poston, I believe you have already testified in this
matter once?
A. That is correct.
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Ed Poston.
Q2. Were you present in Marion, Virginia, at the time the
defendant in this suit took the deposition of William A. Wilson?
A. Yes, sir.
Q3. Do you remember Mr. Wilson's testimony wit~ reference to going in R. H. Bolling's office in the Bolling Theatre
building and observing some checks on a desk there!
A. I do.
Q4. I will get you to state briefly what desk or what part
of the office you ordinarily use in taking care of Mr. Bolling's
personal business matters?
A. As you enter the office there are a couple of desks, the
first one you come to is a typewriter desk that we keep forms
and papers on; the next desk is a flat desk with a typewriter
on it. In the next office to the left, no door in this office,
there is a desk there. This is the desk that we use to do the
work. This desk where the typewriter is occasionally there •
is a paper laid down there in the use of th_e t-ypewriter.
Q5. As I understand it, the part of this large office room
is partitioned off, and that is the place you have
page 161 ~ in mind when you say as you turn to the lefty
· A. Yes, sir.
Q6. In this small room, is that the place where you keep
Mr. Bolling's business papers Y
A. Yes, sir, that is correct.
Q7. "What type of papers are usually on the first desk that
you come to and on the large flat desk you have mentioned?
A. On the first desk we keep forms, that is tax forms, and
papers like that.
Q8. You have already stated that you are a Deputy Commissioner of Revenue in this County, and they are forms in
connection with your official duties?
A. Yes, sir, I am a Deputy Collector, and they are forms
that I use.
Q9. Do you ever keep Mr. Bolling's checks and deposit
slips on that first desk!
A. No, sir, I do not.
QlO. Do you have any record of deposits of checks that
you made for Mr. Bolling at any time during the month of
April, 1944?
A. I have.
Qll. You have handed me a deposit slip on the stationery
of the First National Bank of Norton, Virginia, dated April
18, 1944. It appears from that deposit slip that the first
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Ed Poston.
three checlrs thereon are the checks of King Coal Theatres,
Inc., and each for $1,250.00 f
A. That is correct ..
page 162 ~ Q12. I will ask you if you remember what
those checks represented, those three checks 1
A. Th~y represented the rent checks of the King Coal
Theatres, Inc., to R. H. Bolling· that was deposited on April
18, 1944.
Q13. Are there any other checks shown on that deposit

slip that were issued by the King Coal Theatres, Inc.?
A. No, sir.
Q14. I take it you made out that deposit slip°l
A. Yes, sir.
Q15. After you make out such a slip how long do you retain it before you carry the checks to the bankf
A. They are put in the bank the same elate.
Q16. Will you offer this slip in evidence as part of your
deposition here f
A. Yes, sir, I will.
(Deposit slip dated April 18, 1945 1 filed and marked "Exhibit ~ Ed Poston" .. )
Ql7. Did you in April, 1944, or any time prior thereto,
have in your possession a check issued hy King Coal The.
atres, Inc., for $644.23 !
A. I did not.
Q18. Did you ever see such a check¥
A. I never saw such a check.
Q19. Since February 11, 1944, have you received for Mr.
Bolling any certificates of insurance or other formal information indicating the issuance of public liability insurance on
the operation of the Bolling Theatre or on fire insurance policies issued on the equipment therein f
page 163 ~ A. I have not.
Q20. l\fr. Poston, do yon recall any occasion on
which ·wmiam A. Wilson ,asked to borrow a typewriter in
Mr. Bolling·'s office, along about April, 19441
A. As well as I remember, there was a bond drive on and
we did let him have a typewriter.
Q21. Did he come in the office to ask for it while you were
there or at some other place 61
A. I think probably that he had this typewriter and asked
permission to use it.
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Ed Poston.
Q22. As I understand, he went in the office and got it and
told you he had it and asked if it was all right for him to
use it for that purposef
A. Yes, sir, that is right.

CROSS EXAMINATION.
By Mr. Collins :
Xl. Mr. Poston, what was the date qf the deposit slip to
which you refer 1
A. April 18, 1944.
X2. How many rent checks were deposited at that time? I
mean checks that were made by 'King Coal Theatres, Inc. Y
.A. Three checks.
X3. For what months 1
A. This slip don't say. I think it was one was March 7,
another one April 1. These vouchers that were on the checks
show that, and the other check I don't believe
page 164 ~ had any voucher on it, just a plain cheek without
a voucher attached.
X4. That must have been a check for February¥
A. Yes,. sir, I guess so.
X5.. So you had held the February rent check until this
deposit then?
A. Mr.. Bolling had these checks and brought them in for
deposit?
X6. And the March check had been held for more than a
month bef'ore, it was deposited?
A. That is right.
.
.
X7. Naturally you didn't deposit any check for Mr. Bolling
that had been made payable to the Norton Insurance Agency?
A. That is correct.
XS. Were you present at tlie time the agreement of February 11 was entered into.
A. No, sir.
X9. You don't know whether or not Mr. Bolling was delivered a check at that time payable to Norton Insurance
Agency¥
A. I never saw a eheck.
XIO. You don't know that he was not delivered such a
checki
A. I wasn't present there.
Xll. You spoke a minute ago of not receiving any cer-
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Ed Posto1i.
tificates of insurance. Did you hand\e the insurance transaction ·that grew out of the fire of November 26?
A. Any of those insurance papers that would come to his
office I would see them.
page 165 ~ Q12. As a result of the fire of November 26,
.
1943, Mr. Bolling did actually recover some $10,000 in insurance for that fire Y
A. That is correct.
X13. And that insurance money arose out of insurance
contracts that were carried by King Coal Theatres on the
equipment and personal property in the Bolling Theatre Y
A. This was insurance Mr. Bolling had bought and paid
for.
·
X14. Do you mean to say that under the agreement of 1941,
which was then in effect, that King Coal Theatres, Inc., was
not carrying the insurance on the equipment?
A. I stated before that I wasn't familiar with the contract but this insurance that you speak of was bought and
paid for by Mr. Bolling.
X15. When was it boug·hU
A. I don't know the exact date. The insurance bills are
in evidence here.
X16. As a matter of fact you were familiar with the agreement of 1941 in which there was also included a bill of sale
of all the equipment in the Bolling Theatre and an obliga.
tion on the part of King Coal Theatres, Inc., to carry insur.
ance upon that property?
A. I wasn't familiar with all the terms of the contract.
Xl.7. That was a term of the contract, wasn't it?
A. I couldn't say.
X18. In any event, Mr. Bolling did collect approximately
$10,000.00 insurance as a result of that fire?
A. That is correct.
pag·e 166

~

RE-DIRECT EXAMINATION.

By Mr. Heuser:
Ql. The $10,000.00 or more that Mr. Bolling collected was
from the insurance policy on the building itself instead of
insurance on the furniture and fixtures?
A. That is right.
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George Glenn Bolling.
RE-CROSS EXAMINATION.

By Mr. Collins:
.
Xl. I may have been wrong in asking you if Mr. Bolling
did not receive $10,000.00 as a result of the fire. I will ask
you now, if it isn't true that at the time of the fire of November 26, 1943, Mr. Bolling did recover the ins~rance money
recovered which was in the sum of some $1,400.00 as a result
of insurance thB:t was carried by King Coal Theatres, Inc.,
and if in fact the insurance check did not come payable to
King Coal Theatres, Inc., and Mr. Bolling? .
A. I don't kuow about that.
RE-DIRECT EXA.i"\IINATION.

By Mr. Heuser:
Ql. You didn't handle that check did you, Mr.. Poston!
A. That never went through our accounts..
Further this deponent saith nol
Signature waived.
page 167

r

GEORGE GLENN BOLLING,
after first being duly sworn, testified as follows,
DIRECT EXAMINATION.

By Mr. Greear:
Ql. Your name George Glenn Bolling t
A. That is right.
Q2. What relation are you to Mr. Bollingf
A. I am his son.
Q3. How old are you?
A. Twenty years old.
Q4.. Where do you make your home?
A. 1020 Virginia Avenue.
Q5. In the home of your father!
A. Yes, sir.
Q6. I believe you have some nephews named Herndon and
Beverly, your sister's children Y
A. Yes, sir, Billy Beverly and Bobby Herndon.
Q7. Will you state your experience with reference to taking these nephews of yours, and grandchildren of your
father, to the Bolling Theatre 7

UZ
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George Glenn Bolling ..
A. They spoke about having trouble getting in. I took
Bobby up there one day to Mr. Jones and told him that Bobby
was my nephew and was supposed to get in free. Mr. Jones
said that he didn't know about it exactly but he would let
him go in that time and would find out about it. I thought it
was all settled, but a few days after that he came
page 168 } up to me on the street and asked me for money
to !JO to the show. I thought he was using that
as an excuse to get the money and I stood and watched him
go up to the window and buy his ticket.
The little Beverly boy asked me for money one day and I
told him to go on and go in, he was supposed to go in free.
He went down there and came back and said they wouldn't
let him in. I gave him the money. I didn't check <?11 him, he
isn't the kind of little boy that would try to get the money
and I didn't check on him.
Q8. Was the occasion that yon had to give Bobby money·
to go to the show after the time yon had taken him to Mr.
Jones?
A. Yes, sir.
Q9. How long was it after you had taken to him to Mr.
Jones before he had to buy a ticket to get int
.A. I don't know exactly, two or three weeks.
QlO. Mr. Jones, I believe, hag been manager of the Theatre
on two different occasions.. Do yon know whether it was the
last time he was manager or the first time he was manager
that these occurrences took place?
A. I don't remember exactly. It was the day when the
picture of "Wilson" was on. :Mary Jean, my niece~ paid to
see that picture too, and I took the little Herndon b-03, with
me so wouldn't have to pay. I remember the little girl saying· something that night about having to pay to ge.t in.
Qll. Was that since the fire in the building, since it was
.remodeled and opened again?
·
A. Yes, sir, it. was last winter,. I believe. I
page 169 ~ know the SGhool children were let out of school
to go see the picture.
Q12. Did the manager of the Theatre ever request you to
pay extra clla:irges. at the time the admission. p.rices. were advanced?
.A. Not that. I reooll;. that was before the p1:ace. burned when
I paid anything..
Q13. That Jaasn't happened sinc.e. then Y
A. No, sir.
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George Glenn Bolling.
CROSS EXAMINATION.
By Mr. Collins :
Xl. After _you had talked to Mr. Jones about Bobby Herndon, you understood that the children had permission and he
went on in on that occasion f
A, Yes, sir, he went in that time.
X2. When little Bobby came back to you the next time,
why didn't you walk on down there and ~ee that he went on iu
againT
.
.A. I didn't think it was the thing to do, it didn't occur to
me to do that at the time.
X3. You knew he had the right to go in. You weren't having any trouble about getting· in yourself and you didn't have
any trouble when you explained to Ur. Jones. that Bobby
Herndon was a grandchild and should be allowed to go in Y
A. He made a statement that the way he understood the
contract it was the immediate family.
X4. But he let him go on into the show f
A. He let him go in that time and said he would find out
about it.
page 170 ~ X5. Did you go to Mr. Jones_ again and tell
him that Bobby had been required to pay and ask
him to make a refund Y
A. No, sir.
X6. You know of only one occasion that Bobby paid, the
second time you gave him the money and you presume that
be went in on that money and know of no other occasion that
he paid f
A. I gave him money numerous times. I know of only two
or three times that I watched him go up to the box office and
buy his ticket.
X7. Why did you continue to give him the, money when you
knew he had the right to go in; when you knew all you had
to do was to go to the manager and say there was some mistake about it, that this child has a right to go in and why do
you charge him?
.A. The boy wanted to go to the show and I didn't see any
use to go back.
XS. Did it occur to you that there might have been some
new employees there and that there might be some mistake
about the child; that they' would be glad to let him g·o in¥
A. No, that didn't occur to me.
X9. The other child, Beverly, who was thaU
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R. H. Bolling.
A. Billy Beverly.
.
XlO. How many times did you have trouble about him getting in?
.
A. I never did take Billy up there to see Mr. Jones. I had
told him that was father's grandchild, and Billy came up to
me and asked me for money. I told him to go down there
and tell them that he was supposed to g·o in, that they would
let him in. He came back in a few minutes and told me they
wouldn't let him in, and I gave him the money.
page 171 r xn. \Vhy dicln 't you do the same thing-take
him down and explain that this was a grandchild
of l\fr. Bolling·'s.
A. I thought they knew that, I had told them.
X12. You didn't do thaU
A. No, sir.
X13. You never did go to Mr. Jones and point out the
child had been required to pay and ask for a refund Y
A. No, sir, I did not.
Further this deponent saith not.
Signature waived.

R. H. BOLLING,
after first being duly sworn, testified as follows, to-wit:
DIRECT EXAMINATION.
By Mr. Greear:
Ql. You are the complainant in this case, I believe, Mr.
Bolling!
A. I am.
Q2. Some questions were asked other witnesses with reference to whether you had ever made any complaint to the defendant with reference to not allowing your children and
grandchildren to enter the show as provided in these contracts. I show you copy of a letter, dated May 1, 1941, addressed to Lincoln Theatres, Marion, Virginia, and ask you
if that is a copy of a letter which you wrote and mailed to
that company with reference to the first contract
pag·e 172 r of rental?
A. It is.
Q3. Will you file that copy as an exhibit f
A. Yes, sir.
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R. H. Bolling.
(Letter dated May 1, 1941, from R. H. Bolling to Lincoln
Theatres, Marion, Virginia, filed and marked Exhibit 1, R.
H. Bolling.}
By Mr. Collins: The introduction of this letter is objected
to because of the fact that it is not evidence of any objection
to the practices employed by the defendant company under
the lease agreement of May 11, 1944, and -because this letter
Taises only the question of payment of the Federal tax which
bad been imposed, and there was at that time, and is, a serious question as to the right of the Theatre to advance the
tax on courtesy passes.
Q4. I also show you: a copy of a letter dated April 10, 1941,
addressed to Lincoln Theatres, Marion, Virginia, and ask
you if you wrote and mailed that letter f
A. I did.
Q5. Will you file that letter t
A. Yes, sir.
(Letter dated April 10, 1941, from R. H. Bolling to Lincoln
Theatres, Marion, Va., filed and marked Exhibit 2, R. H.
Bolling.)
By Mr. Collins: The introduction of this letter is objected
to because the suit is based upon the agreement of February
11, 1944, and the letter in question appertains to
page 173 ~ the agreement of 1941.
Q6. When did you finally get this loss payable clause 7
A. March 7, 1942.
Q7. During the period from April, 1941, to March, 1942,
that you were endeavoring to g·et that loss payable clause,
what did you do for your protection?
A. I took the matter up with Mr. E. W. Kelly you had a
policy on this property before I sold it and he advised me
that I had better not cancel it out on ·account of I might not
be protected as I was supposed to be protected under the
contract.
By :M:r. Collins: I object to the advice given by Mr. Kelly
as hearsay evidence.
By Mr. Bolling: I want to say it was my judgment and
decision that I should carry the insurance. I merely asked
him as an expert on insurance.
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QB. Did yon carry the insurance yourself during that yearf
A. Yes, sir, that policy stayed on and it came time for a
renewal and I kept writing and insisting that they furnish
tne evidence of insu1·ance and I wrote a letter and asked them
and told them that I \vas g-oing to demand th~t they reimburse me £or this ptemium being can-ied, this double insure.nee, and if they didn't furnish me. evidence of a certificate
that I would d~mand this payment and if they didn't want to
pay a double premium on the stuff that they should furnish
me with that certificate; that it was time for a renewal again..
Q9. ·while the first lease agreement was in efpage 174 ~ feet, did you make anv efforts to trade _with the
owner of King Coal Tb~tres, Inc. on their theatre property in Norton 1

By Mr. Collins: This question is objected to for the reason that the suit is based on the contract of 1944 ancl _it may
be understood that any questions of this character under the
contract of 1942 are objected to for the same reason.·
QlO. Did you send anyone to Marion with reg·ard to makthls trade!
~. No, sir,_ I d\dn't send anyone to l\farion, but I went.
Q11, I m_ean pnor to the contract?
. A. ~h~t is r_igh~. I am talking ab0·nt prior to. ahy contract.
l went with Mr.
R. ·wren, Sr. and my son-in-law~ "\V. H.
Wren, Jr. over to see Col. Tate, knowing that he was very
good Jmsiness man and very close to the Lincolns, and tried to
get him to prevail upon them, as a sound business proposition, to sell me this thing and not continue to. try to :fight me
out of business hete. He said he would talk to them about it,.
b~t I never heard anything ~or1 ~bot1t it ex~~pt that they
_tried t~en to buy. me_ and kept insisting on buYJpg me out. I
heard through Bill Wren, Jr., that tbej" 4ad said. thnt I had
welched crn an ofter I have made them. They dhin.'t. comply
\vi.th the terni's of. my offer so refnsed to trade. T1m t was
before we aid tra'de, he'for-e we. had the fire atid we did t'r-ad~.
Q12. Did those negotiations continue up until the time that
this agreement of February, l 944, was executed f
A. It wa:sn "t a contihul\tion ·any more tha.i1 I ·was anxious
to make that deal all the time and they- knew of it, aitd I
notioo Mr. Que.ty rt1nde tlte statement that I met
pag~ 175 } bim on the strMt and told him thnt I wanted to
.
discuss the trade with him. That is in reverse;

wr.
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he contacted me with reference to seeing Lincollll and working·
out a trade. At the time that I leased to thenu:. about the last
time I met with them before we traded, 1 said 'that the decent
thing for them to do was to sell to me. Their answer was
"No,." th~t they wanted more theatres instead of less~ vVe
had been running in opposition to each other. I hadn't made
any money and t1iley claimed that they had made pretty good
money. They told me they were getting· along all right. At
the time we were negotiating when tlil.e sale ancl first lease· was
made,. I saw I coulcln 't get any h'ade out of them to let me
stay in business here as the sole owner of the business, ,vhich
was ::necessary if you prospered, then I made them an offer
and they took it up right quick on the basis of the contract of
February,. 1941.
Q13. Soon after the agreement of February, 1944, was made
did yon negotiate further with J. D. Lincoln with reference
to buying the Norton Theatre1
A .. That was carried on for some time and I thought he was
going· to sell it to me. I had made up my mind to pay tl1rongh
the nose as the saying goes to acquire their interest here
due principally to the humiliation that I bad brought on my
wife and boys.
By Mr. Cbllins: This question is objected to for the reason

that it is obvious that any subsequent negotiations were not
consummated and that the agreement February, 1944, was in
effect and any negotiations thereafter have no
page 176 ~ bearing upon the issues in this case since they
are fixed by the agreement of February, 1944.

Q14. At the time that you thought that you had consummated a trade with Mr. J. D. Lincoln, did you go to the Theatre here which was being rep.aired, and did you see Mr.
Query!
A. I was in there· 011e time shortlv after thev started repairs to the building,, I don't reeall "seeing Mr... Query but I
do recall seeing their f orcman in cha1·ge of the repairs. The
fire had scorched the paint on fhe roof over the stage and they
had a scaffold up working- on the a:rch. I made mention to
him that they oug·ht to paint that steel. that he could do it
with the scafford that they had up there, and he said he was
going to paint it. I merely mentioned it as a help to his construction,. that he could do it then instead of building another
scaffold.

138

Supreme Court of Appeals of Virginia

R. H. Bolling.
Q15. Was that the statement l\:lr. Query had reference to
when he said you were taking charge of the world
A. That was the only thing and the only time I was in there.
I just made a suggestion. That comes to ml~ naturally. I
have been in construction work for many years and if I see
anybody doing anything when I could make a suggestion to
help them, I put in and do it and maybe it isn't appreciated.
Ql6. vVhen you went to close up your trade with Mr. J. D.
Lincoln, were you able to do so 1
A. No, sir, I had made an offer and I got out and rustled
up the money. It was a cas]1 proposition. He didn't want to
deal with me on any terms. vVhen lie wanted to buy my property he talked about terms, but he didn't want to deal with me
on any terms. I g·ot the cash and had Mr. Heuser call him
and tell him we would take it and pay him his
page 177 ~ money. I ui1derstood then, while Mr. Heuser was
talking to him, that he refused and raised the
price about $40,000.00, and I came over to your office to see
what he had said to you about it, and you called him.
Q17. That was the end of your negotiations Y
A. Yes, sir.
By Mr. Collins: This question and answer objected to for
the reason that this suit is not founded on any agreement between J. D. Lincoln and this complainant., but was based
solely on the lease agTe.ement of February, 1944, and is not
pertinent to any issue in this case.
Ql8. After the last communieation with Mr. J. D. Lincoln,
did you see Mr. Query at the Theatre ar;ain i
A. That day that we acreptecl their offer I thought there
was no question about it, I was paying well for it, and I
thought there was no question a bout the trade going through.
I went down to Mr. Query's office in the Theatre and told him
I was making this trade and asked him if he would leave his
help in there to put on some show:;; until I could do something about it. My son-in-law wasn't here then and I was
helpless to put on a show. That was when the offer was readv
to be paid, in other words, when I had the money togethe;.
\Vhen be refused to trade with me I went back to ·Mr. Query
and told him the trade was off, that I had been misled on it,
and that they didn't seem to have any- honor or regard for
their word or how they dealt with fellows, and from then on
they could count on me looking after mv own interests. The
last thing that was said when we made this trade of 1944 was
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·
that he would be fair iu bis dealings, that he was
page 178 }- strictly on the _square-deal proposition. I said
that this didn't bear that out and that from now
on they woukl get no sympathy out of me. In other words, I
was not going to count on their word for anything any more.
That is about the statement I made to Mr. Query at that
time.
By Mr. Collins: This answer is moved to be stricken for
reasons assigned.
Ql9. During these negotiations which have been testified
to, did you deposit the rent checks which were delivered to
you?
A. No., I didn't, I carried them in my pocket for most of
that time.
Q20. Was there any other reason for not depositing them,
other than the neg·otiations that were in progress?
A. That was all. I thoug·ht I would make· this trade and
that this money would not be due to be used if I made a deal
.
.and I didn't deposit the checks.
Q21. I believe you heretofore testified that you never re-ceived any money for the insurance p1·emiums?
A. Not to my knowledge I never received any such check.

CROSS EXAMINATION..
By Mr. Collins :
Xl. Mr. Bolling, after writing the two letters which you
have introduced, and after the negotiations to which you referred prior to February 11, 1944,-you did execute the agreement of February 11, 1944?
A. Certainly, I did.
page 179 } X2. And regard]ess of any negotiations that
you and tT. D. Lincoln had, or that you had with
them through Colonel Tate or through Mr. R.eese, or any other
person, there was never any ag-reement reached between you
and King Coal Theatres, Inc., after the agreement of February 11, 19#, was there 1
A. No, sir, they didn't do what they promised to do.
X3. You were talking about tbe immrance. I will ask you
if it isn't true that when the fire occurred that insurance was
paid in the sum of some $1,400.00 for damages to the personal
property in the theatre under an insurance policy that was
carried by King Coal Theatres, Inc. and if the check did not
come payable to you and King Coal Theatres Y
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A. It did.
X4. And yGu end<J195eti that cha?ek!
A .. I did ..
X5 .. Yon knew,. the-ref O·L"e, that fumstt:11anee was in effect..
.A .. I knew it at that time ..
X6. And you co.Uected 1.1:1001er iU
A. Yes, sir.
X7. Mr. Bolling, you also collected some $107'}00.0Q insurance as a result of that met
A. Yes, sh-. XS.. And retained the $10,000.ma

A. Yes-, sir ..
X9. And during the existence of that lease, after you had
retained the $10,000.00.,. King Coal Theatres, Inc ..
page ISO f at its expense renovated and repaired that theatre-, and thereafter 0.11 February 11,. 1944, you
leased it to, these people and gave them an option to purchase
for $333,000.001
A. I leased it to them in the conclitiou it was in and 110
repairs had been made. I leased it to them in its condition.
at that time.
XIO. You did lease it 011. Feb:mary 11,.1944 t
A. Yes, sir.
XII. Anet gave them an option to pnrchase at $33,000.00·f
A. That is of reeo-:r<iL
X12. And enjoyed the benefit of an increase in rent from
$700.00 to $1,250 a· month.
A. That is of record.

:RE-DIRECT EXililNATION.

By :Mr. Greear:
Ql. Have you. read over yo·ar deposition which was originally taken in thi1 case Y
A. I have.
Q2•. Are the-re several typograpmeal errors in it!
A. Ye~ sir,. but the: majority of the· en·ors are omissions:,
absol~te omissions of my statements. There' were some typog-raph1cal errors.
Q3.. Were yon asked at that time wit:n reference· to, the inel:"ease in the rental and wliy it was increased f
A .. I was asked if it was a just and fair rental on the property and I stated it was. I reite~ate that now, that it is verv
reasonable.
..
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page 181

~

By Mr. Collins: I object to this evidence on the
grounds that it has already been gone into and it
is not now rebuttal of anything that has occurred.

Further this deponent saith not.
Signature waived.
page 182 ~

D. D. QUERY
who has previously testified for the defendant, is
recalled for further questioning·.

DIRECT EXAMINATION.
By Mr. Collins:
Ql. Under the agreement of 1941, which was in existence
at the time of the fire, I will ask you whether or not at that
time, under that agreement, your company was carrying fire
insurance on the equipment and personal property in the Bolling Theatre?
.A. Yes, sir, I am sure· of that. As quickly as our lease
agreement in 1941 was consummated, insurance was put on
the personal property immediately.
Q2. Is it or not true that as a result of that fire a check was
received fo·r $1,.400.00 payable to yonr ordf!r and to the order
of :Mr. Bolling covering the damage to the personal equipment in the theatre t
.A.. Yes, sir, that insurance was in effect at that time and
before leaving Marion the :nollowing day, I contacted the insurance agent in Bristol and met the adjuster in the theatre
that day and a satisfactory adjustment was made and a check
came through payable to R. H. Boning and King Coal Theatres, Inc. Our manager received it by mail and requested
that Mr. Bolling sign it and return it to Madon.
Q3. And he did sign it f
A. Yes,. sir..
Q4. .As a result oir t1rra t tire am adjustment was reached to
·
the extent that $10,000.00 fire insurance was repage 183 ~ ceived by 14r. Bolling-, as a result of that :firef
A. Yes., sir, Mr. Bolling received an adjustment
of $10,000.00 for the tfamages done.
Q5. Was it at that time that discusRions came up between
you all and Mr. Bolling as to the course that should be taken
after the fire with reg·ard to repairs and regarding your continued business at the Bolling Theatre 1

142

Supreme Court of Appeals of Virginia
D. D. Query.

A. After the fire and during the neg;otiations for the lease
of February, 1944, all through that time we were dickering
and negotiating with him trying· to g;et the theatre renovated
and reopened and Mr. Bolling felt that. he had a greater damage than the $10,000.00 settled for, but we had had right much
experience in constructing theatres and felt that the damage
done wouldn't approach that figure. After we made the
agreement of February 11, 1944, allowing him to keep the
$10,000.00 and agreeing to restore the building in its original
state, I think our records show that the theatre was restored,
that the special plastics that he hacl installed originally were
secured from the original furnisher of that material, and a
complete job was done by Mr. Beck at a cost of $9,000.00. Mr.
Bolling retained the $10,000.00 fire insurance.
Q6. Mr. Bolling retained the $10.,000 and after he retained
that you gentlemen, at your own expense, renovated and repaired the building which was after the contract was entered
into on February 11, 19441
A. Yes, sir, he refused to turn that money over to us.
Q7. So, while he had the $10,000.00, realizing that your
company was to assume the obligation of whatever repairs
were done, and regardless of what negotiations you had, he
entered into the lease agreement of February, 19441
.
A. Mr. Bolling had agreGd to sell that proppage 184 ~ erty for $80,000 during those negotiations. After the lease of February ] 1, 1944, it actually will
cost us at the end of the four-year period, $80,000 plus the
$10,000.00 he collected, plus the $9,000.00 we spent for renovating, making a total of $99,000.00 that he will receive at the
encl of the four year in lieu of the $80~000.00 he agreed to
sell for.
QS. So Mr. Bolling· got $10,000.00 and an increase in rent
from $700.00 to $1,250.00 and your companv expended
$9,000.00 in renovating?
•
A. Yes, sir.
Q9. And all that lrnppened after the fire and those conditions were in existence on February 11., 1944, when the agreement was entered i.ntof
A. That is correct.
CROSS EXAMINATION.
By ].\fr. Greear:
Xl. Did Mr. Bolling ever make an offer to you of $80,000.00
on that property?
A. Yes, sir.
i

I
!
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X2. Where was that!
A. I don't recall. "\Ye discussed the figure of $80,000.00 at
various times in his office and in the theatre building.
X3. That was your proposition to him, wasn't it f
A. I think possibly $70,000.00 was our offer and maybe he
had agreed to give us $50,000.00 for the Norton Theatre, and
his offer was $80,000.00 on the Bolling. We discussed various
and sundry propositions over that period of time, but I do
know that he was never willing to evaluate the Norton Theatre property on equal basis with the Bolling property.
Further this deponent. saith not.
Signature waived.
page 185}

R. H. BOLLING,
recalled.
DIRECT EXAMINATION..

By Mr. Greear:
Ql. I show you a letter of October 16, 1943, addressed to
King Coal Theatres., Inc., to Mr. J.. D. Lincoln, Manager, did
you write that letter!
A. Yes, sir.
Q2. Will you file it with yonr deposition?
A. Yes, sir, I will.
(Letter from Mr. R. H. Bolling· dated October 16, 1943, to
Mr. J. D. Lincoln, Manager, King Coal Theatres, Inc., :filed
and marked R.H. Bolling Exhibit No. 3.)
By Mr. Collins: The letter of Octl')ber 16, 1943, is objected

to because of the fact that the suit is hrought under the agreement of February 11, 1944, and all differences and difficulties
as between the parties were incorporated in., and made a part
of, that agreement.

Q3. I also show you a letter from Mr. L. D. BeVille, Treasurer of the King Coal Theatres, Inc., dated November 25,
1942, did you receive this letter Y
A. Yes, sir.
Q4. Will you file same as an exhibit with your deposition 7
A. I will.

Supreme Court of Appeals of Virginia

144

R .. H. BolliflfJ ..

(Letter from Mr. L. D. BeVille, Treasurer, King Coal Theatres, Inc., Marion, Va., to Mr. R. H. Bolling, Norton, Va.,
dated November 25, 1942, filed and marked R.H. Bolling Exhibit No .. 4.)
~

By Mr. Collins: Introduction of this letter is
objected to because of the fact that it precedes
the agreement of February 11, 1944, and is not pe1·tinent evidence on the issues arising out of the agreement of February

page 186

11, 1944.

Further this deponent saith not.
Signature waived.
Counsel for Complainant and Defendant announced closed.
page 187 } State of Virginia
County of Wise, to-wit:

I, Martha C. Smith, a Notary Public for " 7ise County, Virginia, do hereby certify that the depositions of C. W. Reese,
Ed Poston, George Glenn Bo-lling, and R. H. Bolling, for the

complainant, and D. JJ. Query, for t.be defendant, were taken
before me on October 13, 1945, in tl1e offices of Freel B. Greear,
Norton, Virginia, pursuant to agreement of counsel, signatures being waived.
Given under my hand this 16th day of October, 1945.
My commission expires Nov. 20,. 1D46.
Notary Pnl'.Jlie.

page l'.88

~

In the Circuit Conrt for ·wise County, Virginia.

R.H. Bolling, Complainant
1J.

King Coal Theatres, Incorporated, Defendant

DEPOSITIONS.
The depositions of Erwin D. Jones·, et al.., taken pursuant
to agreement of counsel at the office of Fred B. Greear,. at
No.rto11, Virgin.ia, before Blanche Hubbard, a N otarv Public
on Friday, Febmary 23, 1945, to be r~ad as evidenee on be-
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Mrs. R. L. Peace.
half of the defendant in that certain chancery suit now depending before the Circuit Court for Wise County, wherein
R.H. Bolling is complainant and King Coal Theatres, Incor·
porated, is defendant.
Present: R. H. Bolling, Th~ Complainant in person.
Fred B. Greear and :M. M. Heuser., His Counsel.
D. D. Query, Manager of King Coal Theatres, Inc.
L. P. Collins, His Counsel.
Filed Nov. 16, 1945.
CHAS. I. FULLER, D. C.
page 189

~

Thence came

MRS. R. L. PEACE,
a witness of lawful age, who first being duly sworn, stated as
follows:

DIRECT EXAMINATION.
By Mr. Collins:
Ql. Mrs. Peace, will you please state your name, age, and
place of residence 7 ·
.
A. Mrs. R. L. Peace, twenty., Bluefield, West Virginia.
Q2. How long have you lived at Bluefield?
A. Two weeks.
·
Q3. Where did you live prior to the time you went to Bluefield Y
A. Here, Norton.
Q4. Was your home here at Norton Y
A. Yes, sir.
Q5. Are you a native of Norton?
A. Yes, sir.
Q6. What position did you occ.upv at Norton?
A. I was Assistant Manager.
·
Q7. You were the Assistant :Manager of the Bolling Theatre?
A. Yes, sir.
QB. How long· did you occupy that position?
A. I was Assistant for about seven months.
Q9. And you left Norton when, on what date?
A. F.ebruary, on Thursday after the 4th, that was February 8, 1945.
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QlO. And you had woi1ked all during the preceding winter,
seven months previo1nst
}Jage 190 ~ A .. Yes, sir.
Qll. What did yoµr dnties consist of as Assistant :Manager of the Bolling¥
A. As Assistant I worked of mornings and did the office
work, reports, etc .., and in the afternoCln I worked at the door,
took up tickets., and it was my duty to take up tickets and
see that there was no disturbance in the theatre and to see
that everyone had a ticket or that no one got in without one.
Q12. ·what time did your day begin, what time did you go
to work!
A. In the morning at 11 o'clock.
Q13. As I understand it the Bolling Theatre has in the
building also a Jewelry Store and a Beauty Parlor, whieh is
operated by Mrs. R. H. Bolling on 'the first floor, is that correct!
A. Yes, sir.
Q14. And then on the second floor, what is there in the
nature of offices ?
A. The theatre office and Mr. B~Hing's office which is right
next door.
Ql5. No other business on tl1at floor at alH

A. No, sir.
Q16. How close is your office to ]\fr. Bollillg'd
A. Rig·ht next do.(iNr~ a wall between them.
Q17. Complaint has been made here that Mr~ BoJling's office didn't receive proper heat. I wonder what you can tell us
as to the co!itdit1on of the· heat tnat you found in
page 191 ~ the office you occupied next door to his?
A. In our office the beat at an times. was perfectly normal. It was never too cool in our office·, the heat
was very nice, in the colder part of the winter too, it was
warm.
Q18. Did you at any time while you were Assistant Manager of the B011irng Theatre receive any complaint from Mr.
Bolling or anyone for him with regard to the insufficiency of
heat?
A. No, sir.
Q19. Mr. Bolling or no employ<1e of his bas eve1· come to
you as Assistant Main.ager and stated that the· heat was insnfficient and mad8' complaint of it f
A. No, sir.
Q20~ Did you ever receive any complaint from any other

~·
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occupants of the theatre, from .Mrs. Bolling or the operators
of the Jewelry Store, who I understand are also BollingsY
A. 'Elbert Bolling, ·Manager of the Jewel Box has mentioned to me that it has been rather cool, that is all he said
to me.
Q21. What did you do, if anything,, when that was made Y
A. I reported it to John Henry, the janitor of the theatre
at that time.
Q22. Do you know anything about the heating system of
the Bolling Theatre, how it is operated f
A. No, sir.
Q23. They charge here also that Mr. Bolling and his family,
including his grandchildren have at times been
page 192 } refused admission to the Bolling Theatre, what,
if anything, were your instructions and what, if
anything, did you give to employees concerning that t
A. My instructions were that Mr. Bolling. and. his immediate family were to be admitted free to the Bolling Theatre,
and all other employees there at that time were instructed the
same.
Q24. Did you know of any occasion when Mr. Bolling's
family, including grandchildren were refused admission to
the theatre?
A. No, sir ..
Q25. Did you ]mow the members· of his family and grand~hildren T
A. I knew his immediate family.
Q26. Did you know his grandchildren?
A. I knew two.
Q27. Did they live here in Norton?
A. No, sir, they lived at Poun.d at that time ..
Q28. Do you know whether he had any g·randchildren here
in Norton at that tirne1
A. No., sir, I don't.
Q29. With what frequency did the members of Mr. Bolling 's f arnily take of the opportunity to go t.o the theatre f
A. Frank Bolling,_ on of Mr. Bolling's sons,. he came maybe
once or twice a week is aU, and George, the other did the
same. They came very o.ften on~e or twice a week usually.
Q30. And while you were there you never did
pag-e 193 ~ know of any occasion when Mr. Bolling's family
had been refused admission to the theatre,?
A. No, sir.
Q31. Did Mr. Bolling, or anyone for him ever report to
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you as Assistant Man.ager that they had been refused admission to the theatre 1
· A. No, sir ..
Q32. Did Y.OU hear of any occasion when any of his relatives, including grandchildren were refused admission¥
A .. No, sir.
Q33 .. vVas any complaint ever made to you by Mr. Bolling
or anyone for him that any grandchildren had been refused
admission!
A. No, sir.
Q34. And was it your €Jbsel'vation as Assistant Manager
that they passed in and out as they chose so to do f
A. Yes, sir.
Q35. ·who was the manager at the time you were there!
A. :M:r. Ervin Jones.
Q36. And who was the janitori
A. John Henry HilL
Q37. Was he employed regularly as janitor!
A. Yes, sir.,
Q38. Who were the employees and ticket seller and takers f
A. At that time Mrs. Emile ·woods was cashier, Mrs.
Strength, she worked on the door part of the time; Sarah Collins she too took up tickets part of the time. They
pag·e 194 ~ were the only ones that took tickets RJJ.
Q39. And you stated that all the time you were
there, a period of eight months during· the winter and fall of
1944, that you never received any complaint from anybody
about the heating situation except M1-. Bolling, who operates
the Jewelry Store on you think two occasions perhaps, and
you never received any complaint from anybody about the
failure to admit the family of Mr. Bolling to the theatre!
.A. No,. sir.
CROSS EXA:MJN.ATION.

By :Mr. Greear:
Xl. As I understand you didu 't go to work tliere until
about last June or Julv?
A. Not as Assistant ·l\Ianager. I was working there before
as cashier.
X2. As cashier 1
A. Yes., sir.
X3. And what were your duties then f
A. Just selling tickets is all.
X4. And what shift did you work on then f
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A. I worked after school from 5 :30 until 9 :30 at night.
X5. The two grandchildren of 1\fr. Bolling's that you knew
were the two young· boys 1
A. One was a young g·irl and the other was a boy.
X6. One gfrl and one boy 'f
page 195 ~ A. Yes, sir.
X7. Do vou know their names 1
A. Mary Jean was "me g·irl's, but I don't know the boy's
name.
X8. Is she a Bolling 'l
A. I don't believe sbe is. Her mother is a Bolling; I don't
know what her father's name is.
X9. What is the bov's name that vou knew?
A. I didn't know hh name, but i' knew llim when I saw
him.
XlO. You just knew he was one grandcllild f
A. Yes., sir.
Xll. I believe your instruetions were to admit their immecliate family?
A. Yes., sir.
X12. And the other employees were instrueted the same
wayf
A. Yes., sir.
X13. You all, of course, obeyed those instrudions you received?
A. Yes., sir.
X14. You said you didn't go to work until 11 :00 in the
morning after you were assiHhmt managed
A. That's right.
X15. You don't know what the heating condition was, say
from eig·ht. nntil eleven Y
page 196 ~ A. No, sir.
Xl6. Yon never did go back to see about the
furnace or to see whether .John ·Henrv had a Q;ood fire?
A. No, sir. I never did go down i{1 the boiler room. On
Saturdays, of course, we opened r!arlier ancl went earlier t.l1e11,
a bout 9 :30 and the beat seemed to be all right then.
X17. On Saturdays tl1e theatre opei1ed much earlier, didn't
it,
A. Yes,, sir.
Xl8. ·what time did the theatre open for business on Saturday?
.A. 10 :45.
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RE-DIRECT EXAMINATION.
By Mr. Collins:
Ql. For what period of time were you cashier before you
were made assistant manager?
A. From October until June.
Q2. From October, 1943,, until June, '441
A. Yes, sir.
Q3. During that time did you ever hear any complaints
about heat from any person?
A. No, sir.
Q4. During· that time you were cashier, did you ever have
any complaints from anyone about the admission of Mr. Bolling's people, including grandchildren to the theatre?
A. No, sir, I didn't.
page 197 ~ Q5. During that period of time did Mr. Bolling 's family go freely to the sl1ow or not Y
A. Yes, sir.
Q6. And no complaint was ever made so far as you know
during that period of time about the Bolling's entrance to
the theatre or to heat?
A. No, sir.
Mr. Collins: That's all.
RE-CROSS EXAMINATION.
By Mr. Greear:
Xl. As cashier you just worked from 5 :00 until 9 :OOY
A. I worked from 5 :30 until closing time at night.
X2. And you as ca8hier had nothing to do with informing
the others?
A. None whatever.
X3. You weren't expecting anybody 'to make complaints to
you about the theatre?
A. No, sir.

Further this deponent sayeth not.
Signature waived.
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Thence came
JOHN HENRY HILL,
a witness of lawful age, who first being duly sworn, stated as
.follows:
DIRECT EXAMINATION.
By Mr. Collins:
Ql. J olm Henry, please state your full name, age and place
of residence?
A. J olm Henry Hill, twenty-seven years old
page 198 } and live at Norton.
Q2. How long have you lived at Norton?
A. Practically all my life.
Q3. What do you do?
A. I am janitor at the Bolling Theatre.
Q4. How long have you been janitor at the Bolling Theatre?
A. About three vears.
Q5. For about three years?
A. Yes, sir.
Q6. What do your duties consist of as janitor of the Bolling Theatre1
A. Keeping the theatre clean and keeping the building
warm.
Q7. How long have you been the,-you have been the janitor for three years T
A. Yes, sir.
QB. What sort of furnace do you have there at the Bolling
Theatre?
A. Pretty good furnace.
Q9. Is it the same boiler and system that was put there
at the time it was built by R. H. Bolling?
A. Yes., sir .-new stoker on it.
QlO. What size stoker is it, do you know1
A. I forget about how much it is.
Qll. Is it a large or small onet
page 199 ~ A. A big one.
Q12. In carrying· on your duties as janitor just
what system do you use with regard to firing the building,
what time do you check your building·?
A. I fill it np about seven at night, clean it out the last,
and at eight or nine o'clock the next morning there will be
a good fire.
Ql3. And you go back at eight or nine o'clock the next
morning and refill it f
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A. Sometimes earlier, when it is cold I get tl1ere earlier~
Q14. But eight or nine ordinarily the next morning?
A. Yes, sir.,
Q15. How is your heating controlled, {lo yon have a tl1erJj)ometer or anything of that sort t
A. No,. sir.
Q16. Have you any system ,yl1ich you r.an regulate th(heat?
A. Yes, sir.
Q17. ·what sort gf system is it f
.A. Little switch box, to put it up or down.
Q18. ·with that switch can you regulate the temperature
and get that by use of the switch f
A. You have to do that hv the eontrol on the furnace.
Q19. Does the furnace liave a control which you can control what tlie temperature is going to bet
page 200 f A. Yes, sir.
Q20. In other words, ff the temperature WM·
colder would that permit you to raise it to that temperature!
A. Yes, sir.
Q21. At what temperature do you set your control!
A. It is set for five pounds of ~team.
Q22. I asked you awhile ago, say you wantc•d 70° of temperature have you got a control that will do that1
A. Yes, sir.
Q23. How many pounds of steam do you undertake to maintain on the furnace!
A. About one.
Q24. At all times ·r
A. Yes, sir.
Q25. Do you set your controls for any more temperature
at night than you do during tlle daytime?
A. No, sir.
Q26. How many times did you go through the building to
determine whether the building was warm or cold Ol
A. I don't kno,•{, about onre or twice.
Q27. Do you stay around the building during the whole
dav?
A. Yes, sir., about all day.
Q28. That furnace as I nnderstancl it heats tbe theatre, of ·
course, and the office of the Bollin~ Theatre, Mr. R H. Bolling· 's office and the Jewelry Store on the first floor
page 201. ~ of the building, does it alRo heat tl1e Beautv Parlor of Mrs. Bolling's?
··
A. Yes, sir.
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Q29. Have you ever bad any complaint from Mr. Bolling
about the heat in his office 7
A. He said something to me about once or twice about it.
Q30. How long bas that been 1
A. Pretty good while ago.
Q31. About how long· ago?
A. About a couple montl1s ago.
Q32. Had be said anything about the heat in the building
before two months ago cl
A. No, sir, not that I know of.
Q33. All that he has said about heat has been within the
last couple months 1
A. Yes, sir.
Q34. Are you sure anything he has said about heat has
been since December, 1944?
A. Yes, sir, as I remember.
Q35. During last fall up until two months ago did he ever
raise any complaint about the l1eat ·?
A. Well, sometimes he would come clown through there and
feel of the pipes and say s0111ethi11g about it being cold.
Q36. How long ago has that been 7
A. A long· time ago.
page 202 ~
Q:w. ,vhat did he say?
A. "No heat in the office", and kept right on
going.
Q38. How long ago has that been °1
A. It has been quite awlJile before they had the stoker in
there.
Q39. Since the stoker has been in there has he said anything about the heaU
A. About two mouths ago he said sometbing about it.
Q40. "Then was the stoker put in 1
A. I don't rcmemher ·exactly, pretty good while.
Q41. Been a year you think 1
A. Yes, sir.
Q42. No complaint has been made by Mr. Bolling since the
stoker was put in until about two months ago'?
A. Yes, sir.
Q43. Then within the lai:;t two months h0w many times has
Mr. Bolling said anything- about the beat"?
A. Never said nothing; to rne about it.
Q44. I understood you to Ray that Mr. Bolling on passing
on two occasions had said ::-;ometl1ing· about it being cool, is
that what you said, during the lm,t two months 1
0
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. A. He hasn't said anything since-during the last two
months he hasn't said anything to me.
Q45. Ar.e you trying to say that about two months ago he
said something to you about it being cool 7
A. Yes, sir.
page ·203 ~
Q46. One time?
A. Yes, sir.
Q47; Did he say anything to you again?
A. No, sir.
Q48. How many times before that~ since the stoker has
been put in, has he said anything about the heaU
A. Not to me.
Q49. Hasn't complained to you?
Q50. The other occasion you talked about was before the
stoker was put in?
A. Yes, sir.
Q51. A year or two ago?
A. Yes, sir.
Q52. You say :Mr. Bolling complained, has anybody else
eomplained ·/
A. No, sir.
Q53. Is Mr. Bolling's office on the same heating· line that
the office of the Bolling Theatre is on?
A. Yes, sir, I think so.
Q54. All one system?
A. Yes, sir.
Q55. Are you sure that since the stoker has been in that
Mr. Bolling has only spoken to you once or twice, about two
months ago about the heat?
A. Yes, sir.
page 204 ~
Q56. Nothing wns said last fall about iU
A. No, sir, not to me.
Q57. )Then if you recall, did you start up your heat last
fall?
A. Well, when it begnn to turn cool.
Q58. Don't you remember when that wast
A. Not exactly.
Q59. Has the fire been maintained in the furnace continuously since you started it Y
A. Sometimes I let it g·o down to clean it out.
Q60. How often f
A. Once or twice every two or three weeks; I wait until it
is warm.
Q61. What time of day do you clean it out?
A. About the middle of the day.
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·Q62. Then what do you do, make the fire up again V
A. Sometimes I don't let it g·o plum out, just down enough
to clean it out.
Q63. What cleaning do you lmve to do?
A. Take out the ashes, shovel them out.
Q64. Had you ever done janitor service anywhere else before you went to this buildingf
A. No, sir.

CROSS EXAMINATION.
By Mr. Greear:
Xl. How old are you ,Jolm Henrv?
page 205 } A. Twentv-seven. ..
..
X2. This is your first janitor's job?
A. Yes, sir.
X3. \Vhat did you work at before vou went to work as a
janitor?
·
·
A. I worked at the St. Charles Hotel.
X4. vVhat did you do there?
A. Little of everything, no special job.
X5. You didn't look after the fnrnaee there?
A. No, sir, sometimes I would go down and fill it up with
coal.
X6. vVhen you first started to work ·at the Bolling Theatre.,
they didn't have a stoker, did theyf
A. No, sir.
X7. ,vhen did they put the stoker in 1
A. Pretty good while ago.
XB. Is this the first winter thev had a stoker?
A. Part of last winter.
"
X9. vVhen vou say last winter do vou mean before Xmasf
A. No, sir,"long tlme before last Xmas.
XlO. Do you know when they put it inf
A. Not exactly the month.
Xll. 1\fr. Bolling has complained to you a great many times
nbout the heat, hasn't he?
A. No, sir.
X12. Didn't Jie come through the building and
page 206 ~ feel of the pipes and tell you to feel of them and
.
said it was cold?
.A.. Once or twice.
Xl3. He has done that on several occasions, hasn't he?
A. No, sir.
X14. The pipes were cold f
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A. Sometimes they were.
X15. Did you have the stoker at that time 1
A. I don't believe so.
Xl6. Didn't have the stoker?
A. No, sir.
X17. The people that run the theatre don't come down very
early in the morning, do they1
A. No, sir.
X18. ·what time does the theatre open for business every
day¥
A. 12:45.
X19. And what time do the people that work there usually
come to work?
A. I don't exactly know what time.
X20. Around eleven o'clock, isn't iU
A. Yes, sir.
X21. That the time vou usuallv come down f
A. No, sir, I be the1:e earlier than that.
X22. Earlier than that l
A. Yes, sir.
X23. And you come down clean the builcliiw:
page 207 ~ np, sweep up the building· before the !Show Htarts ·?
A. No, sir., I fixed the fire the first thing.
X24. ·when yon comet
A. Yes, sir.
X25. Didn't take you very Ionµ; so sw·eep the building, did
iU
A. Sometimes it don't and sometimes it takes a pretty
good w11ile.
X26. You sweep from the baek door down to the frontf
A. Yes, sir.
X27. Sweep clown°/
A. Yes,sir.
X28. Do you have some pm;teboal'Cl boxes you put that
trash in?
A. Yes, sir.
X29. And you sometimes left those boxes sitting on the
stage, didn't you?
A. Yes, sir.·
X30. Didn't the manager evP-r tell you it would be all rigl1t
to leave them there 0/
A. Never did.
X31. That was where they were when the theatre caught
on fire 7
··
A. Yes, sir.
0
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Mr. Collins: Objected to because it is not responsive io
any question asked in chief and because further of the fact
that after the fire referred to the present lease
page 208 ~ agreement of Feb. 11, 1944, was entered int()
which concluded any differences as between the
parties existing at that time and no contention is made in
the present proceeding except failure upon the pnrt of the
defendant to perform under the lease ngrecment of February
11, 1944.
X32. Thy sell pop corn in th() lobby of the theatre, don't
they?
A. Yes, sir.
X33. And the people throwe<l the pop corn boxes on the
floor?
A. Yes, sir.
X34. I will ask you if it isn't a fact that those boxes are
greasy with butter from the pop corn l
A. Yes, sir.
X35. And you sweep those UJ> there and put them in paste
board boxes down at the front1
A. Yes, sir.
X36. Have you ever left thoHe on the stage of the theatre,
~my, in the last twelve months 7
A. No, sir, I kept it hauled off.
X37. Kept them hauled offl
A. Yes, sir.

Mr. Collins: Those qnestious are objected to for the reasons which have been stated.
X38. The only coufro] set on the furnace is a pop-off valve,
isn't it., which pops off at 5 lbs. of steam 1
A. Cnts off at 5 lhH. of steam.
page 209 ~
X:39. Cuts off nt 5 lbs. steam?
A. Yes, sir.
X40. ·wasn't there a control on it before it had n stoked
A. Yes, sir, it would pop off.
X41. It would pop off}
A. Yes, sir.
X42. And at how many pounch; of steam would it pop off?
A. Well 5 lbs. something like that.
X43. Five pounds ?
A. Yes, sir.
X44. And now the stoker quits working at 5 lbs.?
6
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A. Yes, sir.
X45. You can set that dow11 to a lower pressure can't
vou?
· A. Yes, sir.
X46. Now do you have on your stoker a control switch that
has daylight and dark hour8, little at night and more in the
daytime!
A. No, sir.
X47. Keeps the same heat all night, does iU
A. Yes, sir.
X48. I believe you said that you fill it up and it runs until
about eight o'clock the next morning?
A. Yes, sir.
X49. And about every two weeks you let the fire go out
to clean it out?
page 210 ~ A. Goes down, not plurn out .
. X50. Sometimes completely out 1
A. Yes, sir.
X51. And you build it bnck again about the middle of the
dayf
A. I built it back when I got it cleaned out.
X52. About the middle of the day, was that what you said
awhile ago?
A. Yes, sir.
X53. Did the man out in tl1e ,Jewelry Store ever speak to
you about the heaU
.A. He come around sometimes and said its cold in my store,
but he claimed it was his fan.
X54. He said it was cold in his store Y
A. Yes, sir.
X55. How often did he come around and said it was cold in
his store?
A. Come once or twice, said his fan wasn't working.
X56. Did Mrs. Peace ever tell you to fix up the fire?
A. Yes, sir.
X57. How often did she get after you about the fire?
A. Not often.
X58. About once a week?
A. No.
X59. About how often did she g·et after you about it?
A. It wasn't often, I don't remember.
page 211 ~ X60. Now at the time she was complaining
about the heat was when she was working up there
in the morning!
A. No, sir.
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X61. Where was she!
.A. Sometimes on the door.
X62. Sometimes on the door T

A. Yes, sir..
HE-DIRECT EXA.MINATION.
By Mr. Collins :
· Ql. Are you sure you kept your stoker control and the
heating· control at the same point, pound, day and nighU
A. Yes, sir.
Q2. You filled up the stoker every morning?
A. Yes, sir.
Q3. Go in the morning and fill the stoker?
A. Yes, sir.
Q4. No way of regulating· it so as to lower the heat at
night over the beat there during the day?
A. No, sir.
Q5. It was tl1e same all the time, kept stoker full of coal?
A. Yes, sir.
HE-CROSS EXAMINATION.

By Mr. Greear:
Xl. Do you have a thermometer anywhere in the building?
A. Yes, sir.
page 212 } X2. vVhere is that f
A. One in the back and one in the front.
· X3. In the auditorium?
A. Yes, sir.
X4. Are they hanging on the wall?
A. Yes, sir.
X5. Did you ever look at them?
A. Once in awhile.
X6. Are those thermometers connected with . the furnace
in any way?
A. No, sir.
X7. Is that the onlv way vou have to register the heat,
look at the thermometers' . ..
A. Yes, sir.
Further this deponent sayeth not.
Signature waived.
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· Thence came
SARAH COLLINS,
, a witness of lawful age, wl10 first bciug duly sw·orn, stated as
follows:

DIRECT EX.AMINATION.
By Mr. Collins :
Ql. Miss Collins, will you plem~e stHte your namr, age and
place of residence l
A. Sarah Collins; seventeen; Esserville.
Q2. ·where are you employed at the prese11t time!
A. Theatre.
Q3. The Bolling Theatre!
A. Yes, sir.
Q4. How long have you ,vorked for the Bolling·
page 213 ·~ Theatre 7
·
A. Five months.
Q5. On what date did you go to work theref
A. I am not quite sure, sometime in September.
Q6. What did you do before you went to work at the Bolling Theatre?
A. Not any special.
Q7. ·what do your duties consist of at the Bolling Theatre?
A. Usher.
QS. Have you been an usher there ever since you have
been thereY
A. Yes, sir.
Q9. "\Vhat time do you go to workf
A. Six in the afternoon.
QlO. Do you work any during the day f
A. On Thursdays I go to work at four o'clock.
Qll. You ne-ver take tickets or sell tickets 1
A. I take them up quite a lot.
Q12. Do you know Mr. R. H. Bolling and his family?

A~ No, sir.
Q13. You don't know them when they come to the tliea tre l
A. I know Frank and George.
Q14. Do they come to the theatre ofteu 1
A. Sometimes they come maybe,. say every show and then
not often.
page 214 ~ Q15. Since you have been employed at the
theatre have you heard any complaints from M.r.
Bolling and llis family about having to buy tickets or anything of that sort 1
A. I wouldn't let one grandchild go in one day.
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Q16. You are the lady that refused him?
A. Yes, sir.
Q17. How did that happen f
A. You just don't know who to let go in and who not to.
He said he was a grandchild and I wouldn't let him go in.
He came hack that night.
QlS. Is that the young chilcI who lived at Pound 1
A. I don't know where he lived.
Q19. You don't know the child 1
A. No.
Q20. ·what did you do about it 1
A. I said he would have to see ~Ir. Jones about it.
Q21. You told him to see l\Ir..Jones about it 7
A. Yes, sir.
Q22. Did you ever have any other occasion of that sort?
A. No, sir.
Q23. Did the child see Mr.•Jones about iU
A. I don't know. He came back that night.
Q24. As far as you know as usher and ticket taker you
never bad any difficulty or heard of any difficulty about them
coming into the theatre except the one occasion 1
A. No, sir.
1

page 215

~

CROSS EX....\.MINATION.

By )fr. Greear:
·x1. "'\Vhen was it that you refused the admittance to the
grandchild 1
A. About a month and half ago.
X2. Long about Xmas 1
A. Before Xmas.
X3. Before Xmas?
A. Yes, sir.
X4. ,V'110 was it, do you remember 1
A. I don't know who it was.
X5. Boy or gfrl 'l
A. It was a bov.
X6. Had you h;td any instructions to admit l\fr. Bolling's
grandchildren 1
A. Yes, sir, to let them in free. I wasu 't quite sure that
was his grandchild.
X7. You had been told to let his grandchildren int
A. Not grandchildren, his boys and wife.
XS. It would not have made any difference if you had
known that was a grandchild or not?
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A. No, sir.
X9. You wouldn't have let him inf
A. No, sir.

RE-DIRECT EXAMINATION.
By Mr. Collins:
Ql. During the time you were there you never
had any dif:ficul ty except this one child 1
A. No, sir.
Q2. And you didn't know who the child was?
A. No, sir.

pag·e 216

~

Further this deponent sayeth not.
Signature waived.
Thence came
MRS. ELLA STRENGTH,
a witness of lawful age, who first being duly sworn, stated
as follows:
DIRECT EXAMINATION.
By Mr. Collins :
Ql. Will you please state your name, age and place of
residence?
A. Mrs. Ella. Ellis Strength, 22, N 01:ton, Virginia.
Q2. How long have you lived in Norton?
A. Oh, about twelve years.
Q3. Where are you employed at presenU
A. Bolling Theatre.
Q4. How long have you been employed at the Bolling Theatre?
A. About seventeen months.
Q5. Do you recall the date you went to work thereY
A. It was along the last of September of '43, but I don't
remember.
Q6. What do your duties consist of Y
A. Usher and door lady.
Q7. You do ushering and take tickets at the
page 217 ~ door?
A. Yes, sir.
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Q8. What time do you ordinarily go to your duties!
A. Four in the afternoon until 9 :30 at night.
Q9. :B,rom 4 :00 in the afternoon until 9 :30 at night?
A. Yes, sir.
·QlO. In the course of your duties as usher and door keeper
do you have occasion to see the family of l\Ir. Bolling at the
theatref
A. Yes, sir.
Qll. Do they come in and go to the theatre freely?
A. Yes, sir.
Q12. Do you know Mr. Bolling·'s family?
A. Yes, I know-I think I know most of them.
Ql3. Have you at any time ever bad any difficulty about
them entering the theatre?
A. ·with a grandson.
Q14. With a grandson!
A. Yes, sir.
Q15. Which child was that?
A. I don't know. The one that plays basketball.
Ql6. What difficulty did you have with that child 1
A. Over buying pass. He wouldn't buy pass. I asked him
if he would go back and buy one.
Q17. Little tax?
A. Yes, sir.
Q18. He has never been refused admission to
page 218 ~ the theatre?
A. No, sir.
Q19. He has never been charged admission?
A. No, sir.
Q20. Have you had any difficulty with him or other members other tban that time?
A. No, sir.
Q21. And on how many occasions did the question come
up about the tax receipt or tax pass as you call it Y
A. Twice.
Q22. Did he buy the pMs?
A. Yes, sir, he went out and bought it.
Q23. How long· ago has that been 1
A. About a couple months.
Q24. It has been since December, hasn't it?
A. Yes, sir.
Q25. Had you ever had any complaint from any of Bolling 's prior to two months ago?
.A.. Not that I recall.
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Q26- Have you ever refused any 0£ them admission up
until the two months ago when you raised the question?
A. No, sir.
Q27. Did you ever hear of any occasion when they haye
been refused admission during the seventeen months which
you referred tof
A. No, sir.
Q28. On the occasions when you worked and
page 219 ~ you say were from 4 :00 until 9 :80 at night, what
hns been the temperature of the building, has it
been sufficiently warm or not?
A. Sometimes it gets cool on unusually cold days, otherwise it is around seventy deg1·ces most of the time.
Q29. Have you personally ever received any complaints
from :M:r. Bolling about the building being too cold ·t
A. No, sir.

CROSS ~~XAMINATION.

Bv Mr. Greear:
"'xi. You don't know what the condition of the I1eat is in
the morning?
A. No, sir, I don't.
X2. You are never there in the morning part of the day,.
are you¥
A. ·well about two days out of the week I come early and
it is warm when I get there.
X3. ·what do vou call earlv !
A. Eleven-hielve fortv-five.
X4. Had you been instructed to allow the grandsons of
Mr. Bolling to come in without paying!
A. I asked :Mr. Jones about it and he told me to let him
buy a pass and let him go in and that's wI1Y I had the argument with him over the pass.
X5. ·was that at the time you were having the argument
with him that you asked Mr. Sones what to do"?
.A. Yes, sir, but about, I don't know, a week or
page 2:!0 ~ so before that I had been instructed to have him
buy a pass.
X6. In other words you had received your instructions
with reference to admitting Mr. Bolling 's grandchildren since
December, is that correcU
A. Yes, sir.
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RE-DIRECT EXAMINATION.
By l\Ir. Collins :
Ql. There has been no trouble since 1
A.. That's right.
Q2. Did the grandchildren go to the show before Dec. t
A. I didn't know them until after that. I didn't know who
they were.
Q3. You never did stop them 1
A. No, sir, I knew they were related some way.
Q4. As far as you know there has never been any instance
except this"?
A. That's right.
Q5. And that came up about purchasing a tax tickeO
A. Yes, sir.
RE-CROSS EX.A~IINATION.

By Mr. Greear:
.
Xl. You know R. H. Bolling and l\Irs. Bolling, don't you 7
A. I think I know her when I see her.
X2. Do you know George and Frank1
A. Yes, sir.
X:3. Do thev come to the show t
page 221 ~ A.. Yes, sir."
X4. Do they buy the pass as you speak of 1
A. No, sir.
X5. Did you ever require them to buy that 'l
A. No, sir.
X6. ·were you ever instructed to do so 1
A. No, sir.
X7. Do you know why you were being instructed to require
the grandchildren to purchase pass tickets that the other
members did not purchase'?
A. Mr. Jones said he didn't understand the contract.
Further this deponent sayeth not.
Signature waived.
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Thence came
ERVIN D. JONES,
a witness of lawful age, who first being duly sworn, statecl
as follows:
DIRECT EXAMINATION.
By Mr. Collins:
Ql. Mr. Jones, please state your full name, age and place
of residence !
A. Ervin D. Jones, thirty-eight, Norton, Virginia.
Q2. How long have you lived at Norton t
A. I have lived at Norton two different times. I would say
two years.
Q3. You were here on one occasion and later came back?
A. Yes, sir.
Q4. When did you first come here?
page 222 r A. I believe it was October three years ago.
Q5. How long did you stay on that occasion?
A. I believe it was eighteen months.
Q6. And when did you come back on this last occasion 1
A. Last of July last year.
Q7. July, 1944!
A. Yes, sir.
QB. Where did you work in the meantime 1
A. I worked at Big· Stone Gap and Gate City, Marion and
some on farm in Tennessee.
Q9. What have your duties consisted of since you returned
in July, 1944¥
A. Well, I am responsible for the local operation of the
Bolling Theatre manag·emcmt.
QlO. You are the local manager of the Bolling Theatre?
A. Yes, sir.
Qll. And as such I suppose you have supervision of the
operation of the shows itself, handling of the total performances, things of that sort?
A. Yes, sir.
Q12. We have first a question of whether or not the building has been adequately heated, what is the system of heating?
A. I believe it is called a stoker, fitted back of the boiler
and this boiler has what we call a control, adjustable to the
temperature, wbeth~r warm or cold and we have a janitor as
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full-time job of the operation of this boiler and I
found it ,vould be on the job, and of course, in
the cold weather he adjusted it for colder weather
.and we have three thermostats, one in the theatre.
Q13. Thermostats or thermometers?
A. Thermometers, that is our means of keeping the the.at re at the proper temperature.
Q14. What system does the janitor e·mployee mostly to
heating the theatre 1
A. I usually and he, or someone are usually there until
tw·o o'clock in the morning, around there cleaning up the
theatre. Usually he has instructions to keep check on the
stoker and the furnace then in the mornings he is supposed
to get down around eight o'clock.
Q15. Does he do that as a rule1
A. So far as I know.
Q16. Do you check him?
A. He is there when I get down.
Ql7. ·what time do you g·o to the theatret
A. Sometimes around nine o'clock.
Q18. The office of the Manager of the Theatre is in the
building on the second floor f
A. Yes, sir.
· Q19. Next to that is the office occupied by :M:r. R. H. Bolling!
A. Yes, sir.
Q20. On the ground floor is an arcade, jewelry
page 224 } store?
A. Yes, sir.
Q21. ·when you go to the theatre usually about nine o'clock
what do you do?
A. I go to the office and do the planning of my day's work,
check the theatre and see that it is in order, and I am doing
that until around twelve o'clock.
Q22. Your show ope~1s at what time?
A.. Week days at 12 :45.
Q23. Saturdays, wl1at time!
A. Saturdays 10 :45; Sundays at 1 :30.
Q24. You say the janitor is there when you go there in
the morniugf
A. Yes, sir.
Q25. Do you check the furnace room to see whether it is
clean and the beat?
A. I check the furn ace as a rule every morning or pracpage 223

~
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tically every morning and I check the thermostat in the theatre.
Q26. Do mean the thermometer t
A. Yes, sir.
Q27. Vlhat condition have you found in the llieatre, I say,.
in the balls, and in the office you occupy during the past
winter ·when you go to your office as to heat¥
A. I· found it to be very satisfactory. I usually open a
window when I get in; it is a little stuffy or little warm I' open
a window and we keep it open for the day. The heat in the
building seems to be normal and very satisfacpage 225 ~ tory.
Q28. Since you have been there this last time
has anybody complained to you as manager about the heat?
A. No, sir.
Q29. You know :Mr. R. H. Bolling- 'l
A. Yes, sir.
Q30. And his office is next door to yours 1
A. Yes, sir.
Q31. Has Mr. Bolling or has anyone for ihm, since you
have been there as manager of the theatre raised any complaint about the insufficiency of the heaU
A. No, sir, not to me.
Q32. Has any tenant in the building ever raised any complaint about the heat?
A. No, sir.
Q33. And you are manager of the theatre and your offic~
is next door to Mr. Bolling's office,?
A. Yes, sir.
Q34. Have you had any furnace trouble during the past
winterf
A. No, sir.
Q35. Do you know about when the furnace started to operate last fall?
A. I wouldn't know the exact day, but we got the heat up
when the weather was necessary to get the beat up.
Q36. Have you not maintained heat in the building contiimously since that time l
page 226 ~ A. Yes, sir, so far as I know.
Q37. Nobody has made complaints at any time
since you have been there?
A. No, sir.
Q38. There is also complaint here that the members of
Mr. Bolling's family, including grandchildren have been re0
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fused admission to the theatre, what are your instructions,
and what instructions have you given to employees concerning that!
A.. l\fy instructions were to admit Mr. Bolling and his immediate family and grandchildren admittance to the theatre
free and we have done so. The only question that has come
up, this young grandson w horn we didn't know came by to go
to the show, and not knowing who this boy was w·e told him
we wished he would buy a pass ticket, which included the
Federal Tax until we found out more definite about it, and
the next time he came there was no question. I have refused none of them.
Q39. Have they, since you have been there, made free access to the tl1eatre when they care to go 1
A. Yes, sir.
Q40. Has any complaint been made by l\Ir. Bolling or anyone for him that the fact his family bad been refused 1
A. Not to me.
Q41. Has any complaint of that fact been brought to your
attention bv anvbodv?
A. No, sir. Thinking, that of this boy, grandson, whom
the young lady was talking about, came in one
page 227 ~ night with l\Ir. Bolling's son, George. George
brought the boy in and said, '' This is my sister's
boy and be is supposed to go to the show". I thanked him
and admitted him to the theatre.
Q42. After he had some difficulty with the lady at the
door1
A. Yes, sir.
Q43. The young lady didn't know this young man who had
come to the door 1
A. I was on the door at the time when George told me who
he was. I thanked him and let him go on in the show. ·we
didn't quite know who he was.
Q44. Did he live in this community t
A. I don't. know where he lived.
Q45. Any other occasion?A. That's all I know of.
Q46. -That child or any otl1er member, including grandchildren 1
A. That's al1 I know of.
Q47. Since that time have they had free access to the show,
including that young man?
A. Yes, sir. We have not refused any of them, open the
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door to them that we know. We don't question that free access to the theatre.
Q48. It is a fact that this young· boy, was the boy who
lived at Pound 1
A. I was under the impression that he lived at
page 228 ~ Pound and moved here, I don't know.
Q49. ..A.s soon as you found out who he was
free access was made to him 1
A. Yes, sir.
Q50. Do those children go to the showf
A. Yes, sir.
Q51. Do they buy tickets 1
A. Some do and some don't. This young boy don't.
Q52. Do you know why they buy their ticket¥
A. ·what they told us their grandfather told them to buy a
ticket.
Q53. Their g-randfather told them to buy a ticket 1
A. Yes, sir.
Q54. That's in the very recent future?
A. Yes, sir, that young boy told the cashier that they had
instructions to buy a ticket.
Q55. Some continue to go in without buying a ticket?
A. Oh yeah.
Q56. And some of the others buy tickets 1
A. Yes, sir.
Q57. I notice that two of the young ladies who testified
stated that they had received instructions to pass Mr. Bolling·'s immediate family, didn't you understand about the
grandchildren?
A. We didn't know there were any grandchildren. In our
minds it was the immediate family. "\Ve didn't know of any
grandchildren.
pag·e 229 ~ Q58. The first instance was the child who you
thought was from Pound, had come from Pound
to Norton 1
.A. Yes, sir.
Q59. Since that point was raised they have had free access to the building?
.A. Yes, sir.
CROSS EXAMINATION.
By Mr. Greear :
Xl. Mr. Jones, when the matter of admitting these gTandchildren first came to your personal attention weren't you
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in some doubt as to whether or not they were entitled to get
in free!
A. It bad always been a policy to admit them on my previous experiences to the Bolling Theatre. We admitted their.
children, just a policy that I hadu 't changed.
X2. Didn't you on the occasion that you talked to the
grandson tell him that you wanted to look in the matter to
see if he as a g·randchild was entitled to get inf
A. vVe didn't know who he was and asked him if he would
buy him a pass ticket until we could find out who he was and
that he did. That was the question there in my mind.
X3. You required him on several occasions after that to
buy a pass ticket, didn't you?
A. That was the onlv occasion.
X4. Only one time 1 "'
A. Yes, sir.
page 230 } X5. You say you understood and knew all the
time that the grandchildren were to get in free?
A. That was on my previous occasion in Norton when I
was to let the children and grandchildren go to the show
free.
X6. But on the second occasion you weren't so sure about
the grandchildren being entitled to get in free!
A. On this occasion I was not positive.
X7. You told him you wanted to find out if he was entitled to get in free 1
A. No, sir.
XS. Didn't it come to your attention through your employees that this question had arisen Y
A. No, sir, only occasion.
X9. Didn't they tell you about it 1
A. The onlv experience I bad had was with this boy.
XlO. Do you lrnow these boys now, know their names t
A. I know George, Frank and this boy.
Xll. Do you know his name f
A. They called him Bobby, I don't know that that is his
Rame.
X12. That is Bobby Herndon f
A. I believe that is his name.
X13. Do you know Billy Beverly 1
A. No, sir.
Xl4. You don't know whether he has been refused admittance!
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A .. No, sir..
Xl5. Do vou remember one occasion in which
Mr. R .. H. Bolling called the theatre and talkecl
to somebody in the theatre or employee about the grandson
and your employee reported the matter to you?.
A. Something ·was said, I don't remember what it was, at
one time, said Mr. Bolling had called about letting bis children go to the show, is the only occasion I know of.
X16. Wasn't a matter about his children, or sons and
daughters, was iU
A. I don't know just exactly what it was. He called down
and told someone that he , ;ras tired of us not letting them go
to the· show down there. I don't know just exactly what it
was. I didn't think much about it.
Xl 7. You didn't pay much attention to iU
A. I didn't think there was much occasion to think much
about it because we wasn't refusing any admittance to the
theatre.
X18. Let me ask you what is regarded as a suitable temperature for a theatre 1
A. I think a maximum of 70° is suitable.
Xl9. And you usually try to get your auditorium up to
that before you open it J
.A. By that time.
X20. And I believe it lms been stated here that on all week
clays except Saturday you open at 12:451
A. Yes, sir.
page 232 r X21. On Saturdays probably a little earlier?
A. 10:45.
X22. And on Sunday at 1 :301
A. Yes, sir.
X23. You don't quite g·et up to seventy before you open do

page 331

~

1

you?
A. No, that we don't.
X24. Little bit cooH
A. In the auditorium, yes, sir.
X25. You have a janitor to fire it up a little more to get it
up where you want it 1
A. Turns back fan on for the heating of the auditorium;
it is regulated by this fan, which has a room of heat.
X26. Of course, that fan has nothing to do whatever with
heating the store room and offices 1
A. Yes, sir.
X27. How does it heat the office?
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A. Adds to the heating of the office by making the temperature in the halls warmer which would have some effect
on the heat around the offices or in the office.
X28. The fan blows off warm air, and a hot pipe there distributes the heat 1
A. The fan is in a room filled with hot air which g·ives the
heat in the theatre.
X29. How is the air heated in the room is it heated bY.
steam pipes?
.A. The pipes keeps and makes the air. in this
page 233 ~ room. This fan blows it in the theatre.
:X:30. As I understand, your office rooms are
usually so hot you had to open windows in the morning T
A. It is usually warmer than is normal, say around 72 or
75 in the offices and it is necessary that I open a wil1dow to
cool it off.
X31. Are the pipes ltot to the touch f
A. Yes, sir.
X32. Do you know why :Mr. Bolling·'s radiators and pipes
would not also be hot in his office at the same time 1
A. No, sir.
X33. Do you g·o in his office 1
A. No, sir.
.
X34. You heard of yom tenant Elbert Bolling of the Jewel
Box complaining about the heat in his store 1
A. No, sir.
X35. You never heard about that f
A. No, sir.
X36. Do you know anything about the heat in the Beauty
Shop1
A. No, sir.
X37. You don't know whether or not it g-cfa~ warm in the
offices occupied by :Mr. Bolling, from your.. personal knowledge 1
A. As far as I know it is all right.

RE-DIRECT EXAMINATION.
page 234 ~ By I\fr. Collins:
QI. l\Ir. Rolling has never invited you rn to
see if there was 110 heat in there!
A. No, sir.
Q2. Mr. Heuser was asking ahout this fnn that blew the
heat in the theatre, the fan blows the heat in from some warm
room you say 1
A. Yes, sir.
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Q3. By reason of the warm pipes in there Y
A. Enough steam to heat the whole auditorium.
Q4. And the heat you get in the auditorium is by reason
of the fan¥
A. Yes, sir.
Q5. And attached to the same system?
A. Yes., sir, that's right.
Q6. Was the radiators and steam pipes in Mr. Bolling's
office and your office 1
A. Yes, sir.·
Q7. Your office was comfortahlef
A. Yes, sir.
Q8. Comfortable in the morning?
A. Yes, sir.
Q9. If Mr. Bolling's office js not comfortable you don't
know anytliing about it or have not heard anything about it
until this suit was broug·ht?
A. That's right.
page 235 }- QlO. :Mr. Heuser was asking you about the
phone call from :Mr. Bolling, do you recall who
you thought was involved f
A. That was about the same time of this other.
Qll. As soon as you got the boy id~ntified there was never
any question about it?
A. That's right.
Q12. Did 1\fr. Bolling ever write you any letter saying he
had grandchildren in the town?
A. No, sir.
Q13. You have never reeeived a letter from Mr. Bolling
about them being refused access to the theatre1
A. I have never heard anytl1ing; from Mr. Bolling at all.
Further this deponent sayeth .not.
Sig·nature waived.
page 236 ~ State of Virgi11ia,
County of ·wise, to-wit:
I, Blanche Hubbard, a Notary Public in and for the county
and state aforesaid do hereby certify that the foregoing
depositions were duly taken and sworn to before me at the
time and place and for the purpose set forth in caption.
Given under my hand this the 7th day of April, 1945.
My commission expires on the 14th day of August, 1948.

BLANCHE HUBB.ARD,
Notary Public.
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page 237 } Virginia:

In the Circuit Court of Wise County..
R. H. Bolling, Complainant
v. .

King Coal Theatres, Inc., Defrndant.
DEPOSITIONS FOR DEFENDANTS.
page 238 }

hid.ex.

page 239 } Virginia~

In the Circuit Court of Wise County.
R. H. Bolling.,

v.

King Coal Theatres., Inc.
Pursuant to agreement of counsel, the taking of depositions
in the above styled matter was resumed at the office of the
Virginia Lincoln Corporation, at Marion, Virg·inia, '>ll Thursday, October 11, 1945, at ten o'clock .A. M., before Mr. T. J.
Vernon, Notary Public, taken stenographically by Elena
Bessolo, Court Reporter.
By agreement of counsel all formalities were waived.
Present: Mr. R. H. Bolling, in person.
Fred G. Greear., Esq., of Norton, Virginia, Attorney for
Mr. Bolling.
M. M. Heuser, Esq., of Norton, Virginia, of counsel.
Mr. C. C. Lincoln, Mr. D. D. Query, Mr. Leon D. BeVillle,
Representatives of the Defendant.
L. Preston Collins, Esq., of Marion, Virginia, Counsel for
the Defendants...
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page 240 ~

D. D. QUERY
being first duly sworn, was examined nncl deposed

as follows~
DIRECT EX.A.l1INATI0N.
By Mr. Collins:
Q. :Mr. Query, state your name, age, residence and present
occupation.
A. My name is D. D. Query, 37 years of age, M:nrion, Virginia, General Manager of Lincoln and King Coal Theatres,.
Incorporated..
Q. As General l\fanager of Lincoln and King Coal Theatres
Corporation, state briefly what your duties are as said man:ager.
A. Vv ell, my duties are to supervise and manage the theatres that they control.
Q. How long· have you been with the Lincoln and .King Coal
Theatres?
A. Since 1933, May, 1933.
Q. How long l1ave you been acting in the capacity as manager of these concerns t
A. Since March, 1935.
Q.. 1 believe at present you have 1mcler lease a theatre at
Norton, Virginia, known as the Bolling Theatre, have you
noU
A. Yes, sir, we have.
Q. Ther·e is fifed with the bill of complai11t in
page 241 ~ this case, marked Exhibit A, a contract of sale
and lease of agreement, dated Febniary 15, 1941,
and I should like to ask you whether or n()t you at that time
were serving as the manager ·J
A. Yes, sir.
Q. Of King· Coal Theatres, Incorpora tecl 1
A. Yes, sir.
Mr. Collins: I expect to show by tl1is w'itness certain incidents pertaining to the operation of the Bolling· Theatre m1der the original agreement, and do 80 in rebuttal of certain
evidence that has been taken by the complainant, but without waiving the objections that have been made to evidence
taken with respect to that agreement.

Q. You did., then, Mr. Query, have an agreement with Mr.
Bolling, dated February 15, 1941 ¥
A. Yes, sir.
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Q. Do you recall how long you operated under that agreement?
A. ·we operated under that agreement until November 26,
1943.

Q. ·what happened on November 26, 19431
A. On the night of November 26, 1943, we bad a fire back
stage at the Bolling Theatre which caused considerable damage and we were unable to continue the operation due to tbat
fire. However, on the night of that fire, I was notified in
Marion and I went ovc~r to the Theatre and found
page 242 } that the curtains and our hack stage ~quipment
had been partially qcstroyed, and, of course, it
was my idea to make whatever adjustments we could and reopen the theatre the following day. By telephone I l1ad advised the manager there to go into the Norton Theatre which
was closed at that time., and secure a screen and other things
that were needed for the reopening the following dny, and
when I arrived there, they had that stuff, that equipment more
or less installed and was, I think probably we could have operated the following day if it lmdn 't been for some cracked
places in the ceiling.
"\Ve finally decided it might be dangerous and due to that
fact, we decided to let the theatre remain closed.
Q. I believe under this fl rst lease agreement you had purchased certain of the tangible personal property located in
the theatre, aucl at the same time had entered into a lease
agreement for the theatre with the option to purchase. To
what extent was the personal property in the theatre damaged by that fire f
A. To to extent of the property belonging; to Lincoln or
King Coal Then tres 1
Mr. Collins: Yes.
A. That included the screen and the sound system, such as
speakers and rectifers and that sort of thing that we have
installed back stage for the sound system. I think too, there
might have been some damag·e to the seats which
page 243 } King Coal Theatres owned, very little.
Q. Vf as nny sub~tantial damage clone to the
building· by reason of that fire?
A. No, there wasn't. There was not any substantial damage. The heat had caused some cracking of the plastic finish
material which was on the ceiling, and of course, some smoke
damage.
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Q. I notice in clause 8 of that agreement that it is provided
that $10:,000 insurance should be canied upon the furniture
and fixtures of this theatre. "'\Vas that insurance in force at
the time of that fire?
A. Yes, sir.
Q. Vl as the insurance collected 1
A. I think adjustment was made to us. Mr. BeVille will
be able to give you more definite information on that, but I
did meet the adjuster there, I believe the day following tl1e
fire, and we arrived at some figure there covering the damage
to the equipment that King Coal Theatres owned1 which included the seats and screen, things that I mentioned previously.
Q. How soon after the fire was it until business was resumed in the Bolling Theatre?
A. vVell, we entered into a long drD.wn out procedure there
with Mr. Bolling. He refused to furnish the "insurance money,
the damages that he was <"!ntitlcd to under the inpage 244 ~ surance that we we1·e carrying in his favor, or
be refused to turn that monev over to us or refused to make the necessary repairs for the reopening.
Q. Mr. Bolling had received insurance money from the insurance company t
A. Yes, sir.
Q. Do you know whether or not l\fr. Bolling at that time
gave to the insurance company the usnal release for any clamag·e that had been sustained by anyone, by reason of this
fact?
A. Yes, I think we have a letter to that effect somewhere
in our files.
Mr. Collins: I should like to Ray at this point that there
is a letter to that effect from the insurance company and
that there is in existence a release from Mr. Bolling releasing
any and all persons from any damage by reason of the fire
which occurred in November of 1943; and that these items
were in my file and have been misplaced, and that I should
like to reserve the privileg·e to supply the letter and the release executed by Mr. Bolling.

Q. Mr. Query,, l10wever finally adjustments were made and
insurance was collected, some by you, I take it and some by
Mr. Bolling, and then the Bolling Theatre resumed operation, did it not?
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.A. After a long drawn out negotiation which I think extended tllrough December, we we\·e unable to
page 245 ~ reach any agreement or any understanding that
would give us the right to go ahead and put the
tbeatre back in the proper repair. He refused to turn this
insurance money over to us to make these repairs and refused to do it himself. Therefore, we had to open up the
Norton Theatre in order to provide entertainment for the
:patrons of Norton.
Finally in December, Mr. J obn D. Lincoln and myself met
}tr. Bolling in Norton alld worked out a deal, lease of arrangement, whereby we let him keep the $10,000 which he had collected from the insurance company and leasing this theatre
then for a period of four years for $1,250 a month, with an
option to purchase at the end of the four year period.~ of
$33,000, and then we sfarted renovation immediately and
opened the theatre again on March 26, 1944.
Q. I believe under the terms of the original lease agreement the agreement was to run for five years, from February
16, 1941, or until February 15, 1946, is that right?
A. I think that's correct.
Q. After the fire and after your offer to take the insurance
money and rebuild and repair the theatre, did Mr. Bolling
show any desire to cooperate with yon in any way in putting
the Bolling Theatre back into operation under the terms of
that lease which ran for five vears f
A. No, sir, Mr. Bollinp: did-ii 't show any cooperation at all.
He was very indifferent ahout the whole thing.
page 246 } He didn't seem to want to sacrifice or turn over
any amount of this money. He, in my opinion, he
wanted to have us go ahead and repaid the theatre and forget about this insurance money that he had collected, which
we felt that we were entitled to Jrnve or he should use in the
renovation of the building.
Q. And did he or not continue to assume that attitude up
to the time when you said you and Mr. l olm D. Lincoln, in
December, undertook ag·ain to re.gain some understanding
with him about the Bolling Theatre f
A. Yes, sir, he maintained that attitude, because we never
received the $10,000. ·when the deal--the lease agreement
we made with him in December, 1943,, he failed to release that
money to us for the renovation.
Q. The building was, however, renovated and put in repair
later?
A. At our expense., yes, sir.
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Q. At your expense'~
A. Yes, sir.
Q. There is filed with the bill of complaint what seems to
be a memorandum of agreement, marked Exh1bit B, datecl
February 7, 1944, in w·hicb a temporary Hgreement was set
up as between l\Ir. Bolling aud King Coal ''.rheatres, Incorporated, by J. D. Lincoln, Vice-president. I will ask you
whether or not that is the agreement to which you
page 247 ~ refer that that you and nfr. J. D. Lincoln finally
succeeded in securing from l\Ir. Bolling, with theunderstanding that the former agreement would be entered
into?
A. That is right, yes, sir.
Q. ·what rent was paid rincler the first ngr,~ement, that is
the agreement filed with the bill of complaint, marked Exhibit A
A. The original renH
Q. Yes.
A. Under the 1941 lease agreement"?
Q. Yes.
..,
A. $700 a month.
Q.. There was an option to purchase in that agreemm1U
.A. No., sir, tl1at was--I think that was a straight lease for
5 years, a five year period.
6
/

Mr. Collins: I think y·ou are rigilt.
Q. Then following the memorandum of agTeement elated
February 7, 1944, which is fiJed with the hill of complaint,
marked Exhibit B, the present agreement which is filed with
the bill of complaint, marked Exhibit 0, dated :B.,ehruary 1,
.,
1944, was entered into, was it notf
A. Yes, sir.
Q. And I believe that that is a lease ngTeement between
R.H. Bolling and his wife and King nonl Theatres, Inrorporatecl, and leases tl1e property in question for a
page 248 ~ period of four years?
A. Yes., sir.
Q. I notice tlrnt in that ngreement the rent was raised
from $700 to $1,250 and that there was included in that agreement the right to purchase the property at the expiration
of the lease for $33.,000. I will you to explain, if you know.,
why the rent was raised from $700 to $1,250.
A. ·well, at that time, Mr. Bolling f P.lt that he was entitled
to more rent and we agreed then on the $1,250 with the .right
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to purchase for $33,000 at the expiration of the four year
term. He felt that the $700 a month at that time wasn't a
justified rent, so we agreed on the $1,250, with the privilege
to purchase.
Q. And the privilege to purchase for $33,000 at the expiration of the lease naturallv was a vital consideration in the
raising of the rent from $~700 to $1.,250, was it not¢?
A. Yes, sir.
Q. I notice also in the finaJ agreement, which is marked
Exhibit C with the bill of complaint, in paragraph 18 of the
same, that there is the following phraseology:
''This lease supersedes and cancels the lease of February
15, 1941, between the lessor, the Byers Theatre Corporation
and the lessee, in regard to the hereinabove described property."
w·as it considered by all of you at that time
that the first agreement of February 15 was incorporated in and became a part of, and was
wiped out, so to speak, by tlrn final agT<-1ement which was entered into on February l 1, 1944 '1
A. Yes, sir.
Q. That was understood between all the parties, wasn't it?
A. Yes, sir.
Q. The insurance money had been collected under the first
agreement and the huil<ling restored nnd a release had been
given by Mr. Bolling· to the irnmrance company!
A. Yes, sir.
.
Q. Absolving anyone from any liability by reason of the
fire?
A. Yes, sir.
Q. Mr. Query, King Coal Theatres~ Incorporated, resumed
operation and continued to operate the theatre under this
lease agreement of February 1, 1944, until this suit was
brouglJt and has continued since that time to operate the
theatre, has it not 1
A. Yes, sir.
Q. I notice in the bill of complaint which is filed in this
cause, that certain alleg·ations and charges are made as a
basis for asking the court to rescind the lease in question.
Those charges are specifically set forth in the bill of complaint. Among other things, it fa charged in
page 250 ~ paragraph 4 that the defendant failed and refused to pay fire insurance premiums on a polfoy
page 249

~
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for $70,000 insurance, which is provided for in the agreement
of February, 1944.
I will ask you to state just what the circumstances were
surrounding the $70,000 insurance, whether or not $70,000
insurance was purchased, if so., from whom, and under what
conditions, and to whom the policy was delivered.
A. As I stated there, :Mr. John D. Lincoln and myself
formulated this agreement with Mr. Ball and·we made some
notations on the agreement, broug·ht it back to Marion for
the approval of :Mr. C. C. Lincoln, that is the part owner of
the Lincoln and King Coal Theatres. After the approval,
why we secured an attorney Mr. Ralph Lincoln and he and
I returned to Bolling-to 1\fr. Greear's office, in the presence
of Mr. Bolling and I believe :Mr. Heuser too, formulated the
contract and while we were in the office of Mr. Greear, the
insurance matter came up, so we all agreed on the amount of
insurance that should be carried in his favor, Ro I think the
call was placed by Mr. Greear to :Mr. " 7itt representing the
Norton Insurance Agency, and from l1im we received or got
the amount of premiums on the $70,000 that wae: to be carried
in his favor for this four year period, amounting to $644 or
something near tbat.
That information was broug-J1t bark to Marion bv mvself
and given to :Mr. BcVille for a check to be cli:awn
page 251 ~ in payment of that insurance, and on February
11, Mr. Lincoln and I went back to 1\fr. Greear's
office for the execution of the contrart, and when the signatures were acquired, the check and the amount covering the
premium was handed to 1\lr. Bolling at tbat time ..
:Mr. Collins: At. this point I sl10ulcl like to point out that
there is filed with the deposition of Mr. ·whit, shown on page
6 of the deposition, a photostatic copy of the check in question, numbered 9018, in the sum of $644.23, and is marked
Cross Exhibit 1 with that deposition.
Q. Now, Mr. Query, I wou]d like to hand yon wbat plll'ports to be the triplicate copy of a check in the sum of $644.23,
numbered 9018, payable to Norton Insurance Agency,, dated
Februai·y 11, and will ask you whether or not that is a copy
of the check which was executed by Mr. BeViJle for King Coal
Theatre, Incorporated, on ],ebruary 11, a copy of the check
covering the insurance premium on the $70,000 insurance,
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which check you delivered to Mr. Bolling wlien you and :Mr.
Lincoln, I believe, went back to Norton to close the transaction.
.A. Yes, sir.
Mr. Collins: I will ask you to file that as a part of your
deposition, marked Query Exhibit 1.
(Thereupon the .aboYe mentioned document wns filed as
Query Exhibit 1, to the deposition of D. D. Query.. )
page 252}

Q. Do yon know whetl1er or not that check has
ever been cashed f
A. No, sir, I understand that it has been outstanding since
the date of its issuance; in May, I think it was brought to the
attention of myself and Mr. BeVille that it was outstanding,
by the bookeeper of the firm.
Q. I believe at that time Mr. BeVil1e wrote the Norton Insurance Agency and made inquiry as to the reason why the
check had not been cashed and was told by the Norton Insurance Agency that they didn't know of sucl1 a check and that
Mr. Bolling had himself paid the insurance premium?
A. That is true.
Q. I will ask you if since this suit was brought and when
information was had that Mr. Bolling lmd either lost or done
something with this check, in any event, had not cashed it,
if you on the part of the company, did not offer, and if you
are not now offering· and ready and willing to pay Mr. Bolling the sum of $644.23, plus interest, if necessary, that being
the amount that he has paid for the said insurance policy in
the sum of $70,000.
A. Yes, sir, I think on January 4 WP, mailed to Mr. Bolling
a cashier's check in that amount to cover it, which we had
issued a check prior to and for some unknown reason tho
check failed to clca r the bank.
Q. The company was ready at any time and
page 253 } willi11g., and financially able at any time to pay the
$644.23 when you were advised that any such
amount had not been paid and was due, is that correct!
A. I think that is correct. Our credit has never been questioned.
Q. It is also alleged in the bill of complaint, in paragraph
4, as one of the grievances that the defendant has also failed
to deliver to complainant the public liability insurance policy
hereinbefore mentioned.
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I believe that the le<lse 2gTeement provides that there
should be $50,000 public liability i:nsnrance on that theatre,.
and I will ask you whetl1er or not it is true that there was
in existence ancT has been in existence and is now in existenc~
a public liability insurance poJicy for the benefit of the Bolling Theatre in the sum of $50,000.
A. Yes, sir.
Q. I hand you herewith a certificate of insurance policyNo. LO 370834, expiration date of Januar? l, 1946, from the~
Great American Indemnity Company, showing public liability
insurance in the sum of $50,000, and will a:;:k you if that isn't.
the true status of the liability insurance and if it wasn't tbe
true status of the insurance at the dnte that this snit was:
brought.
A. Yes., sir, this insurance bas lJe<~n in ·~xistenre since the
theatre was taken over hy us when our original
page 254 ~ lease was made. :Maybe not this particular policy,.
but nfr. Bolling was covered under other policies
from 1941, under our first original agreement, as far as liability is concerned.
Q. And there was in existence at the time this suit was
brought a public liability insurance policy for the benefit of
this theatre in tho sum of $50,000) which is in accordance with
the terms of the ag·reement f
A. Yes, sir.
:Mr. Collins: I will ask you to file that cP.rtificate of insnr·ance.
Mr. Heuser: lfa,1 we see thaU
Mr. Collins: Ancl mark it Que?ry F.Jxhibit 2.
(Thereupon the above mentioned document was filed as
Query Exhibit 2, to the deposition of D. D. Query.)

Mr. Heuser: Objection is made to the filing of this certificate on the ground that it does not show that it covers
the Bolling Theatre, and the further ground that it. appears
to be dated the first day of .January, 1945, and does not otherwise show that it relates to an insurance policy tlmt would
comply with the terms of the lease agreement.
Q. Mr. Query, followfog t11e objection made by Mr. Heuser,
I hand you a letter from Robert C. Boswell, Incorporaterl
which is an irnnuance carrier, dated January 2, 1944, di~
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rected to :Mr. Leon D. BeVille, Virginia Lincoln
page 255 ~ Corporation, Marion, Virginia, which I will reacl.
(Thereupon Mr. Collins read the above mentioned document.)
I will m,k you whetber or not the policy, the certificate o1
which we have just filed, was not a certific.ate of renewal of
insurance that had been previously been in existence to tbe
extent of $50,000 public liability, covering the Bolling Theatre at Norton?
A. Yes, sir.
Q. And I will ask you whether or not the letter to which
I have just ref erred from tl1e insurance com pall)' doesn't
make it clear that it is such a certHicate and is a renewal of a
previously existent policy of the same character.
A. I think it is proper evidence.
Mr. Heuser: Are you going· to offer this letter 1
l\Ir. Collins : Yes.
Mr. Heuser: You offer it and I will register an objection.
Mr. Collins: I will ask you to file this letter then, elated
,January 2, from Robert C. Bo$well, Incorporated, to :Mr.
Leon D. BeVille, and ask you to file it as an exhibit to your
evidence., marked Query Exhibit a.
(Thereupon the above mentioned document was filed as
Query Exhibit 3 to the deposition of D. D. Query.)
Mr. Heuser: The introduction of this copy of
the letter or the letter in evidence is objected to
on the ground that the complainant did not receive the letter nor a copy thereof; and for the further reason
that the insurance policy or policies referred to therein would
be the best evidence.

page 256

~

Q. Mr. Query, I note also in paragraph 4 of the bill of
complaint (Reading):
"The defendant has also failed to deliver to the complainant a fire insurance policy on the fumiture, fixtures and
equipment in said theatre building_; and complainant does
not now know whether or not such insurance is in effect.''which is written or rather which is included, I presume, for
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the reason that under the terms of the lease ag-reernent, it is
required that $10,000 insurance be carried on the equipment
in the Bolling Theatre.
I will ask you whether or not at the time the Ruit was
brought, there was in existence and has been in existence
$10,000 insurance from that time on, on the equipment in this
theatre which you own, for the benefit of R. H. Bolling.
A. Yes, sir, that insurance I am sure was in existence from
1941, from the original lease date., and of course, when our
fire occurred there in November, 1943, we had damage to the
equipment we owned, and of course we paid for the damage
done, and that insurance, of course, continued in force right
up through the present day.
Q. And is in existence today 1
page 257 ~ A. Yes, sir.
Q. You say you bad a fire while this insurance
was in existence f
A. Yes, sir, in November, 1943, we had a fire. Of course,
the insurance was in effect from the original lease date., 1941.
Q. And I believe that under the terms of that policy you
collected for that fire from the insurance company, Robert
C. Boswell, Incorporated, Bristol, the sum of $1,432.07, which
draft was payable to your order and to the order of R. H.
Bolling·1
A. That is right.
Q. Did you not?
A. Yes, sir.
Q. I will ask you whether or not that draft for $1,432.07
was not carried by your rcpreRentative, I believe it was Mr. ·
Wilson, to Mr. Bolling·, and if :Mr. Bolling clidn 't endorse
that draft in the sum of $1,432.07, and if that amount was
not actually collected from the insurance company under the
policy, with l\Ir. Bolling's endorsement on the check.
A. That's correct., yes, sir.
Q. I hand you two insurance policies from the Mechanics
and Traders Insurance Company, t]1e first being policy No.
299299, which expired on April 17, 1945, showing fire insurance in the amount of $27,145, and you have there,.
page 258 ~ among other theatres operated by your company,
the Bolling Theatre at 618-22 Park .A.venue, Norton, Virginia, and will ask you whethl~r or not this policy was
not in effect covering the property in the Bolling Theatre at
the time that this suit was brought.
A. I won1d like to say here that Mr. BeVille, the Secretary-
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Treasurer of the Kin~ ·Coal Theatres, Incorporated.• l1andled
ihe insurance for tlns company. However, I am familiar
enough with it to say that it was in effect at that time. I
think that he could probably give yon more definite information about this because he handled it for al] of our interiests.
Q. I will ask you if you will file that insurance policy ·or
:a copy of the same. We would like to reserve the right to
supply a copy as a part of your deposition, marked Query
Exhibit 4.
(Thereupon the above mentioned document was .filed· as
Query Exhibit 4 to the deposition of D. D. Query.)
Mr. Heuser: Is that the policy 1mder which the claim was
made and paid f
l\Ir. Collins: Is that what it was?
l\fr. BeVille: Is that the one that expired. in 1945?
Mr. Collins : Yes.
Mr. BeVille: How long, three years policy?
Mr. Collins: What is the date of the policy,
page 259 ~ may I askt
l\fr. Heuser: This contract is dated April 17,
1944, expires April 17, 1945, and for that reason, could not
bave been the contract under which the claim for fire loss was
made, resulting from the fire of November, 1943.

Q. Mr. Query, I will ask you w11ether you know whether
or not this policy was a renewal of the pre-existing policy to
the same effect, if you know that.
A. I don't know that, but I feel sure that it is. I wouldn't
know that definitely.
Mr. Collins: I notice that this policy has written in the
body of the policy, "The Bolling Theatre at Norton, Virginia,,, and has also attached a loss payable clause to R. H.
Bolling, and we will avow and we will later prove that it is a
renewal of a policy that was in existence at the time that this
suit was brought.
Mr. Heuser: There is really not much point in introducing
that particular document in evidence, is there? If you do,
we object to it on the ground it is irrelevant.
Mr. Collins: We ask leave to file it and mark it as Query
Exhibit 4. And we will state that we shall prove it is a re-
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newal policy of a previously existent policy and that such
policy has been in existence since the original lease agreement was entered into,. and a renewal of that:
page 260 ~ policy is now in e..xistence and has been since
April 17, 1945.
Q. Now, Mr. Query, I hand you another policy of the Me'-·
chanics and Traders Insurance Company, sho,ving fire insurance in the sum of $34,000, which appears to be and which
is a renewal of the policy that you have just talked about,
and I notice in the body of that policy that there is reference
to the Bolling· Theatre, 618-22 Park Av.enue, Norton, Virginia, and will ask you whether or not that isn't a policy
covering the fixtures and tangible personal property in the
Bolling Theatre, and if it is not now in existence and has been
since February 17, 1945.
A. Yes, sir ..
Mr. Collins: I ask you to file that and mark it Query Exhibit 5.
(Thereupon the above mentioned document was filed as
Query Exhibit 5, to the deposition of D. D. Query.)
::Mr. Heuser : This is off the record.
("Whereupon a discussion was had off the record.)
Q. Mr. Query, in any event, I think I asked you this, there
was collected under this policy or under a former policy of
which these policies are renewals, by your company and by
Mr. Bolling, the sum of $1,432.07, and Mr. Bolling- endorsed
the draft for that amount of money, and I believe that was
sometime in November, 19431 isn't that correct f
A. That's correct.

page 261 ~

,v

Mr. Heuser:
c desire to enter an objection
to the filing in evidence the fire insurance contract for $34,000 covering a period from April 17, 1945, to
April 17, 1946, on the ground that the contract shows that
the full coverage provided therein is only $34,000 on five different buildings, including the Bollin&' Theatre, and does not
show that the Bolling Theatre, furniture and equipment is
insu~ed for the full amount of $10,000 as the lease contract
requires.
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Mr. Collins: I would like to say in reply to this that the
lease agreement requires $10,000 insurance for the property
which now belongs to this defendant under the bill of sale
attached to the :first lease ag-recment and that the insurance
policies in question arc renewals of an insurance policy in
existence at the time this suit was brought in accordance
with the terms of the lease agreement, f6r a sum in excess
of $10,000 as required by the terms of the lease agreement.
Q. Mr. Query, I notice also that one of the items of complaint under paragraph 4 of tho hill of complaint is that the
defendant company failed to pay the 1944 real estate- taxes
levied and assessed against the Bolling Theatre by Wise
County, in the sum of $420, and by the town of Norton in
the sum of $168.
I will ask you whether or not you, or so far as
page 262 ~ you know, whether anyone else bas received a
statement from the town of Norton or from ,vise
County of any taxes which were due by King Coal Theatres,
Incorporated, either in Norton or in . Wise County.
A. No, sir. The property, of course, was in the name of
R. H. Bolling, I suppose, and for that reason the tax slips
or any information regarding them were never received by
us, to my knowledge. "\Ve, of course, receive those things
when the other properties that we own, taxes become due,
we receive them between November and December 5. As far
as I know, we received no slips or notifications of taxes due,
due to the fact that they wcren 't in the name of King- Coal
Theatres. I suppose l\Ir. Bolling received those and failed
to mail them or request the payment of taxes.
Q. You know, of course, that since the property stands in
the name of Mr. Bolling and since there is no deed of transfer to King Coal Theatres, Incorporated, that the taxes
would not be assessed against King Coal Theatres, Incorporated, and that the tax statement would go, of course, to
Mr. Bolling?
A. I feel sure that's rig·bt.
Q. Do you know who paid these taxes t
A. No, sir, I do not. I think possibly Mr. Bolling paid
those taxes sometime before December 5.
Q. Did you or did anyone for King- Coal Thepage 263 ~ atres, Incorporated, authorize :Mr. Bolling or ask
Mr. Bolling to pay any taxes which you were ob
ligated to pay Y
A. No, sir, the :first notification we had of the unpaid taxes
1
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were in the form of a suit brought, I believe, the first or sec.
ond day of July-or I mean of January.
Q. It is a fact that Mr. Bolling himself went and paid
these taxes 7
A. Yes, sir, I think he testified to that in his deposition.
Q. Did Mr. Bolling· ever make demand on you or anyone
connected with your company for reimbursement for any
payment he made of the taxes t
A. He didn't to me and not to my knowledge to anyone
connected with our company.
Q. Your company has been ready, willing· and at all times
able, has it not, to pay any taxes that were due, to pay to
Wise County or to the town of Norton?
A- Yes, sir.
Q. And you never did authorize or request Mr. Bolling to
act for you in that particular?
A. No, sir, we expected Mr. Bolling to forward those on
to us for payment naturally.
Q. He never did forward them to you?
A. Not to my knowledge. I have never seen them, no, sir,
lmew nothing· of them until the suit he is bringing
pag·e 264 ~ or did bring there in January after the due date.
Q. In other words, Mr. Bolling voluntarily
went and paid $588 taxes that was your obligation to pay
and your right to pay, without advising you or without any
authority from you, and then proceeded to institute this suit
against you and assign as one cause for setting aside this
lease the fact that he had voluntarily paid taxes that you
were obligated to pay and entirely able to payt
A. That's right.
Q. And as soon as the suit was brought, when you for the
first time learned that he bad assumed this prerogative, I believe you sent him a cashier's check for $588 covering this
advancement on his part?
A. That is the first notice we had of it, yes, sir, and our
check went out immediately.
Q. The check was returned by l\Ir. Bolling 's counsel and
he refused to accept payment of the check on the ground
that a suit had been brought, and under those circumstances
the check could not be received?
A. That's .correct.
Q. I hand you cashier's check No. 1060-2, dated January 4,
1945, payable to R. H. Bolling, in the sum of $588, signed by
George F. Britton, Assistant Cashier, The Marion National
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:Bank, and will ask you whether or not that isn 'i; the check
you sent Mr. Bolling as soon as you learned
page 265 } tbroug·h the suit that he had assumed to pay the
taxes?
A. Yes, sir, it is..
:Mr. Collins: I will ask you to file that check with your
deposition and mark it Query Exhibit 6.
(Thereupon the above mentioned document was filed as
Query Exhibit 6 to the deposition of D. D. Query.)
Q. And that check was returned by Mr. Greear, counsel
for Mr. Bolling, I believe with a letter of January 8, 1945,
refusal to accept reimbursement of the amount he presumed
to advance for you 1
A. That is true, yes, sir.
Mr. Collins: I will ask you whether or not you will :file
Mr. Greear's letter as part of your evidence and mark the
same as Query Exhibit 7.
(Thereupon the above mentioned document was filed as
Query Exhibit 7 to the deposition of D. D. Query.)
Q. There is also included in the bill of complaint under
paragraph 4, the following grievance:
'' The said defendant has also failed and refused to furnish complainant's grandchildren certain passes to shows in
said theatre building and requires that they pay full prices
for attendance at. shows and performances."
I will ask you, what is the custom and what is the policy
and what are your instructions a.nd what has
page 266 } been the practice at the Norton Theatre with
reference to admitting the members of Mr. Bolling's immediate family, including· his g·randchildren, to all
performances at the Bolling Theatre at Norton 1
A. The management was instructed to carry out that
agreement there and as far as I know, his family and his
grandchildren were admitted on every occasion with the exception of one which was brought out in the testimony of
one of our managers there, due to some new girl which was

l9Z

Supreme· Court of Appears of Virginia

D. D. Query ..
on the door, and it developed that this grandchild was living
in Pound and hadn't attended the theatre, it seemed that no
one knew this particular one.
I had no correspondence or any complaints from Mr. Bolling in regard to any of bis family or any of his grandchildren failing to be admitted at the theatre.
Q. The instructions of your employees arc that all of Mr ..
Bolling 's family, including the grandchildren, be given free
access to all performances Y
A. Yes, sir, we carefully outlined that to the manager,.
various managers that we had there over that period of time ..
Q. As a matter of fact, they have bad full and free access
to the theatre, except in the one instance that you know oft
A. I feel sure that is correct.
page 267
Q. The substance of the complaint is, as far as
you know, that there was one little child who the
employee didn't know and raised some question about the
child, and as soon as his identity was made known, the child
was given free access to the theatret
A. That is rig-ht, and I learned about that in the taking
of these depositions.
Q. I will ask you if Mr. Bolling· or any member of his
family has complained to you or so far as you know to any
manager or employee at the theatre for failure or refusal
to admit any members of his immediate family, including
his grandchildren, to the theatre t
A. No, sir, I have not received any complai11ts, nor have:
any been received to my knowledge.
Q. There is also included in the bill of complaint the following g·rievance :

r.

"The defendant has also failed and refused to furnish
heat to the office and store rooms in the theatre building,
making said offices unfit for use during cold weather."
I will ask you, who installed the present heating system
which furnishes the Bolling Theatre and that building ,vith
heat!
A. Mr. Bolling, I believe he built that theatre himself and
installed the standard heating equipment in there,
page 268 ~ and shortly after 1941, in our original lease agreement, we installed a stoker for convenience and
economy and as far as I know, the heating plant did a satisfactory job.
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Q. The heating system which is in use then is the same
one that was installed by Mr. Bolling·, except for the fact
you have since added to it a stokerf
A. That's correct.
Q. This Bolling Theatre building·, I believe, consists of
the theatr~ itself, of a beauty shop which is operated by
Mrs. Bolling, of a jewelry store, of an office on the second
floor which is adjacent to the manager's office of the theatre,
and the manag·er 's office.
A. That's correct.
Q. The manager operates the manager's office, is that correct!
A. That's right, yes, sir.
Q. I will ask you whether or not you have ever received
any complaints or whether any employees have ever reported
any complaint by Mr. Bolling or anyone else concerning the
failure of heat in any part of the building!
A. No, sir. I have never received any direct complaint
from Mr. Bolling- or any complaint from our managers or
any of his tenants in either the beauty shop or the little jewelry store.
Q. And it is standard heating equipment?
page 269 ~ A. Yes, sir.
Q. With a stoker 1
A. Correct.
Q. Is a janitor obtained at the Bolling Theatre to serve
the heating plant and attend it at all times?
A. Yes, sir, he is there on the job, I think from possibly
five o'clock in the mo ming· until maybe twelve noon and then
probably later in the afternoon until closing. I think he is
there the biggest part of the day and the biggest part of the
night.
Q. You have never received any complaint and never knew
of any complaint concerning the heat until when this suit
was broug·ht and you saw it in the bill of complainO
A. No, sir, I have never received any complaint from anyone.
Q. Mr. Query, since this suit was brought, have you from
time to time tendered the payment of your monthly rental
check to Mr. Bolling in the sum of $1,250!
A. Yes, sir, our checks have gone out between the first and
tenth of each month in payment of the $1,250 monthly rental
and checks have been returned by his attorney, l\fr. Greear,
I think since January, 1945.
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Q. The checks have been sent the first of each month since
January, 1945, up to and including·A. October.
pag·e 270 ~ Q. -October of this year, and in each instance
the check has been refused?
A. Yes, sir. vVe have those if you would like to have them
as evidence.
Q. It appears now that those checks are all available and
you are ready to deliver them to Mr. Bolling if he would
care to accept them f
A. Yes, sir, we have them and are ready to turn them over
at anv time.
Q. You also have the certified check, I believe or cashier's
check, for the insurance premium which Mr. Bolling claims
he has paid and for which you have already written one
check, and that check is available and you are ready to de.
liver it to reimburse Mr. Bolling for the payment of his in.
surance premium 1
A. Yes, sir.
Q. You also have here and are ready to deliver, a cashier's
check in the sum of $588 in payment of the taxes to Wise
County and to the town of Norton, which Mr. Bolling voluntarily paid on his own part, and you are ready to deliver that
check?
A. Yes, sir.
.
Q. And have at all times been ready to deliver all of the
checks to which I have referred Y
·A. Yes, sir.
page 271 ~ Q. I will ask you if you had any conversation
with Mr. Bolling in recent times, in which he has
evidenced his feeling about this agreement and his determination to get out of it, and if so, what he had to say about it.
A. Shortly after February 11, J\fr. Bolling became dissatisfied with his agreement with us and came into the theatre
one day while we were working on the theatre, remodeling,
and told me that he had contacted l\fr. John D. Lincoln and
there was a possibility that he might make a deal, so l1e was
all enthused, and in fact, almost took over the job.
He went back stag·e and started telling the men what to do
back there. It upset me somewhat, I wasn't familiar with
it. I didn't know what had happened or transpired, so I told
him I was not familiar with anything that was going on, I
would call Mr. Lincoln and see what was in store.
So I did, and he told me that :Mr. Bolling had contacted
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him and be had made him some sort of proposition. Well,
the following day we continued to work and were prepared
to open the theatre, I think in a few days, and Mr. Bolling
came in the following day and was in a different mood and
temperament altogether.
He said things looked like they weren't going to develop
and he wanted me to know right then and .there that he was
going to do everything in his power legally to make it difficult for us to operate the theatre in Norton.
page 272 ~ So I told him, well we had no objection to a
fair fight or fair competition, that we didn't expect anything else if he wanted to offer any competition to
us, or something to that effect.
So from that day on, Mr. Bolling· hasn't cooperated with
us in any extent, to my knowledge. He bas been very arrogant about everything that has been involved.
A few days after that, Mr. Heuser, I believe one of his
attorneys approached me in the lobby of the theatre and
.asked if there would be a possibility of working out some
sort of deal. I had no financial interest in the theatre, I was
only representing the company as General Manager, and
certainly I had no interest in disposing· of the theatre, because it was something that I enjoyed doing, and since we
were in the theatre business in some of the other localities,
we would like to continue in Norton.
So he talked pretty straight about the whole situation and
was very anxious that Mr. Bolling· soon control again.
After that, following that, Mr. Bolling and his attorneys
made three or four trips, I think to Marion, trying to acquire
the theatre back.
Finally Mr. C. C. Lincoln made him a proposition, and
:Mr. Bolling returned to Norton, and I think engaged an auctioneer in putting up everything that he owned, I think with
the exception of his home in Norton. After the
page 273 }- auction I think that he failed to receive the amount
of money that be had made to purchase this theatre back, and has now since started building a little wheel
around the Bolling Theatre.
He has constructed a theatre in Glenlyn and has now purchased a piece of property in Coeburn and is in the process
of building there, and possibly he will have one on the outskirts of Norton shortlv.
Q. Mr. Query, I notice under the lease agreement which is
now in operation, in paragraph 7, I believe it i~, that the
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lessee agrees not to assign or transfer this lease without the
consent, in writing, of the lessor.
In that connection, in connection with that provision of
the lease, there is with the bill of complaint, paragraph 5 of
same, a grievance that King Coal Theatres, Incorporated,.
is a wholly owned subsidiary of another corporation and that
it does not ha:ve property or assets of much value, and that
there is now pending a large suit against the company, and
that the r~al owners of said corporation are now seeking to
dissolve same, and that a judgment against the King Coal
Theatres, Incorporated, would not be good.
I will ask you whether or not, in. line with the provision of
the lease, you or someone for the company didn't request
Mr. Bolli11g, in December, 1944, to authorize the transfer of
King· Coal Theatres, Incorporated, to Lincoln Theatres Corporation as a matter of business policy, and
page 274 ~ didn't send him the agreement by which this was
to be done, and if he didn't refuse the right to
transfer as he had a right to do, and if anything has been
done in that connection since that time.
A. Yes, sir, Mr.-

Mr. Greear : That question and answer is objected to as
leading and suggestive.
Mr. Collins: Go ahead.
The Witness: :Mr. BeVille mailed tllis agreement for Mr.
Bolling's signature in transferring the liquidation of the
King Coal Theatres Company, which he refused to sign,
stating that the value was not there, he didn't care to have
Mr. C. C. and :Mr.•Jolm D. Lincoln on his lease ag-reement,
he would prefer to have King Coal Theatres, which he asserted was of no value, in preference to Mr. C. C. and Mr.
John D. Lincoln.
Q. I hand you the supplemental ag·reement which you undertook to put the transfer in process, and ask you if that
isn't the instrrlment which was sent to Mr. Bolling·, along
with Mr. BeVille's letter requesti~g his privilege for the ,
transfer?
A. Yes, sir, that was it. I saw it before it was mailed.
Q. "When he refused, why, of course, no further steps were
taken about it 1
page 275 ~ A. No, sir.
::M:r. Collins

1
:

I will ask you to file that.
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l\Ir. Heuser: That has already been filed, Mr. Collins, as
Exhibit No. 10.
Mr. Collins: .All right, just note that the supplemental
agreement is filed as Exhibit No. 10, complainant's deposition, taken on the 12th day of February, 1945.
Mr. Greear: Just a minute, the testimony of this witness
with reference to l\fr. Bolling's reply when requested to allow the dissolution of King Coal Theatres is objected to because it appears from his answer that the reply of Mr. Bolling· was by letter and the letter would, the ref ore, be the best
evidence as to what l\Ir. Bolling said and what his attitude
was.
l\fr. Collins: In reply to this I will say that I have not
before me, as far as I know, such a letter, it does not exist,
and that under these circumstances, the best evidence is the
evidence of this witness; except for the copy of the letter
which would be in the possession of the complainant himself,
and we would respectfully request that if such a copy is in existence, that the complainant make it available to us and file
it as a part of the evidence in this cause.
Q. l\fr. Query, I will ask you whether or not it is a fact
thatMr. Heuser: Mr. Collins, will you wait just a
page 276 ~ minute 1 It is already in evidence. It is marked
Exhibit No. 17, eomplainant's evidence, appears
a letter from l\fr. Fred B. Greear to Mr. D. D. Query.
Mr. Collins: I assume that the obviates any difficulty with
regard to the particular item of evidence.
:Mr. Greear: It doesn't say in there about Mr.. Lincoln.
l\fr. Collins: The letter speaks for itself and as is pointed
out by Mr. Heuser, is now in the record and the court will
have the privilege of interpreti11~ its implications.

Q. Mr. Query, fo the bill of complaint, in reference to
King Coal Theatres, Incorporated, it is stated that it does
not have property or as~cts of any value-of much value.
w·hat was the condition of IGng Coal Theatres, Incorporated, at the time this ~uit was brought, approximately, if
you know¥
A. I think our statement-I don't. know whethP-r it bas
been filed as an exhibit or 11ot- -hut I believe at the time of
the suit, the value of tbe King· Coal Theatres was $120.,000.
I don't know the exact figure, but I feel sure that that is in
line.
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Q. It is also said that the real owners of said
corporation are now seeking to dissolve same or
to merg·e same with some other corporation with
which the complainant bad no dealing·s and concern, the :financial responsibility of which it has no knowledge.
"That was the reason for requesting Mr. Bolling to permit you, under the terms of the lease, to trans£er King Coal
Theatres to Lincoln Theatres, Incorporated¥
A. "'\Vell, for business reasons. vVe have been operating
hvo corporations and, of course, for tax reasons, to make it
plainly, corporation taxes were higher and greater, of course,
during this war than possibly a partnership arrangement.,
and for that reason a request was made.
Q. Roughly speaking, if the merger had been made with
Mr. Bolling's approval, what assets would have been back of
the agreement insofar as Lincoln Theatres, Incorporated is
concerned?
A. 1'7ellpage 277

~

Mr. Collins: Certainly wouldn't have been any weaker.
The "\Vitness: Certainly wouldn't have been any weaker,
no.

Q. Could you, or would you like to give us roughly what
assets would have been back of the assignment of the lease
if it had been assigned to Lincol.n Theatres, Incorporated?
page 278 ~ A. "\Vell, I would say $400,000.
Mr. Greear: The question and answer is objected to because it is not the proper way of proving assets or worth of
a corporation, merely the opinion of this witness, and is a
conclusion as to the worth of the corporation.
Mr. Collins: I think it is not material either, because
no transfer was made. Mr. Bolling's wishes in the matter
were recog·nized. It isn't material except for the fact that
it is alleged in the bill of complaint that one of the reaso11s
why he didn't care for the assignment to be had was that he
knew nothing· of the financial standing of Lincoln Theatres,
Incorporated.
Mr. Query testified that-he is the directing- head of that
concern and certainly if anyone is in a position to know what
the assets of the corporation were, it would be the directing
·
head of the corporation.
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Mr. Collins : I thil1k that is all.
(Thereupon the taking of depositions w-as recessed until
1 :25 o'clock p. m.)
page 279

~

AFTER.NOON SESSION.

Present: Same parties as heretofore noted.

CROSS EXAMINATION.
By Mr. Greear-:
Q. How long have King Coal Theatres been organized, Mr.
Query?
A. Since 1938, I believe. 1938, I feel sure.
Q. 1938?

A. Yes.
Q. You stated that you bad been ·with the organization, I
understood, since 1933 t
A. Yes, sir.
Q. Manager since 1935 t
A. Yes, sir.
Q. To what organization did you refer .to then?
A. That was the Lincoln Theatres Corporation, I think we
referred to there.
Q. What was the first operation that your company had
in Norton?
A. The Norton Theatre.
Q. When was that operated by your company!
A. I believe the latter part of 1938 we got control of the
Norton Theatre. I am not positive about that.
Q. Did your company construct the Norton Theatre?
A. VY e bought a half interest with M. K.
page 280} Murphy, Appalachia, Big Stone, Norton, sometime
in 1938. I am not positive about the exact year
there, it was either 1938 or 1939, I am not sure about that.
Q. At t11e time of the organization of King Coal Theatres,
l\fr. Bolling was already in the theatre business., was he not?
A. Norton happened to be one of the theatres that we
bought an interest in with Mr. l\.forpby, we bought a half interest with l\fr. Murphy, Big· Stone Gap, Appalachia, and he
was operating at that time with Mr. Bolling and Mr. Byers.
Q. And I believe Mr. Bolling· and Mr. Byers had a theatre
in Appalachia, at tlmt time?
A. I don't believe they did, I am not sure about that.
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Q. Did Mr. Bolling own the State Theatre at that time?
A. He had one either at that time or it came in later, I am
not sure about the date.
Q. Then after the organization of tlie King Coal Theatres,.
this corporation constructed a new theatre in Norton, clicl it
noU
A. Yes, sir, .we had a lease agreement there, assumed lease
agreement with Mr. Bolling, and after the operation of the
Norton Theatre., we found that tbe seating at that particular
theatre was not adequate for the patronage we had, so we
renovated that old building or constructed a new
page 281 ~ one which was adequate as far as we were concerned.
Q. The property on which that theatre was constructed belonged to H. C. Bolling, I believe.
A. That's correct.
Q. He is not related or connected with R. H. Bolling, that
you know oft
A. Not to my knowledge. I don't know about that.
Q. I believe a short time after you constructed this theatre
in Norton that it burned, did it nof1
A~ Yes, sir, we had a fire there, I think 12 or 13 mouths:
after the theatre was opened.
Q. Following the fire, the King Coal Theatre acquired the
Reo property from H. C. Bolling and reconstructed the theatre Y
A. That is correct, yes, sir.
Q. What year was the theatre reconstructed 1
A. I think in 1940, 1939~ part of 1939 and 1940, I believe.
I am not sure about that.
Q. Do you remember when you began operation of the new
theatre!
A. 1,Ve have all those exact dates in our bookkeeping department1 they can furnish that. We hmre had so many transactions, Mr. Greear, that I just cnn 't recall those exact dates.
. Q. It was not very long aft.er you began oppage 282 ~ eration of this new theatre until you entered into
the lease agreement of Februarv 15, 1941, for the
Bolling Theatre, isn't that correct t
·
A. That is correct, and I think the reason for that was also
due to a suit Mr. Bolling· had brought against the producing
companies and King Coal Theatres, which we won, and he
apparently became dissatisfied with his partner Mr. Bvers,
and so set out to make a deal witl1 King Coal Theatres in
1941.
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Q. The suit which you mentioned was one in which R. H.
Bolling was asking for damages ag·ainst King Coal Theatres
and the motion picture producers ·J
A. That's right.
Q. Because they would not give him certain pictures and
certain contracts?
A. In Appalachia, yes, sir.
Q. At that time, how many theatrr.s did King Coal Corporation operate¥
A. Four.
Q. Where were they located?
A. Gate City Theatre in Gate City, Virginia; Big Stone
Theatre in Big Stone Gap; .Appalachia Theatre, Appalachia;
Norton Theatre, Norton, Virginia.
Q. How many theatres did the Lincoln Theatre Corporation operate at that time f
page 283 ~ A. At that time I think :four. vYe had the Lincoln Theatre at Marion, the Zephyr Theatre at
Abingdon, Dixie Theatre at Glade Spring, and possibly at
Damascus, the State Theatre at Damascus, Virginia.
Q. Were you in charge of the operation of both of those
corporations 1
A. Yes, sir.
Q. Do you still control both companies 1
A. Yes, still have charge of both companies, yes, sir.
Q. I noticed in your direct examination that your counsel
refers to the Lincoln Theatre Corporation as Lincoln Theatre
Company, a partnership.
Is that the correct legal status of the company todayl
. A. That is., I think in formulation or was-we are trying
to formulate that new company und of course failed to get
the consent of Mr. Bolling, and all other property and leases
be properly transferred, but I dou 't think that is in operation
just yet.
Q. Didn't you ask Mr. Bolling to ag-ree to a transfer to the
Lincoln Theatre Cor1)oration and not a. partnership 1 .
A. v\7ell now, that. I am not sure ahout that. That might
be possible. Yes, sir, at tlrnt. time I think that we <lid ask
him to consent to assigning the lease to Lincoln Theatre
Corporation.
page 284 } Q. And then since you made that request, that
corporation has been dissolved and a partnership
organization handled the same theatres?
A. Really, I am not financially interested in either one of
these corporations, and I think 1\Ir. BeVille and Mr. Lincolr.,
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either one, can give you more definite information on that
than I.
Q. Well, you did answer in direct examination that it was
a partnership at this time, did you not f
A. That is the idea was to form a partnership consisting
of Mr. C. C. and Mr. John D. Lincoln, yes., sir.
Q. Do you know the reason for these changes and shifts
in legal entities, with reference to the operation of these
theatres?
A. Well, to some extent, yes. I am more or less in charge
of the mechanical operation of the theatres. I am not too
familiar with the taxations and the set-ups as far as that is
concerned.
Q. After you had begun operation of the newly constructed
Norton Theatre in opposition to 1\fr. Bolling at the Bolling
Theatre, you succeeded in obtaining a lease on the Bolling
Theatre which is the one referred to as February 15, 1941?
Mr. Collins: We object to the form of this question in
assuming that the operation of the Norton Tl1epage 295 ~ atre was in any sense of the word in opposition
to Mr. Bolling in the operation of the Bolling
Theatre.
:Mr. Greear: Go ahead and answer.
The Witness: Repeat that question please.
(Question read by the reporter.)
The Witness: The Norton Theatre was in opposition to
Mr. Bolling before we came in to operate. We boug·ht a haif
interest. The theatre was in operation prior to our coming.
The reason we were in Norton in competition with Mr. Bolling is because it was included in the other theatres, those we
were particularly interested in.
After the operation of the Norton Theatre, why Mr. Bolling became dissatisfied with his partner Mr. Byers, he approached me or he met me on the street in Norton, in front
of the bank one moming and said he was ready to make some
sort of lease agreement with us, so he and I started negotiations for the lease. That finally developed and we started
operating under it in 1941.
Q. The theatre which you first acquired a half interest in,
in Norton was merely a store room which had seats and a
screen put in, 25 feet wide?
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A. The theatre was small., yes, but it had 288 seats and had
been in operation, I think for a two year period by l\L K.
Murphy, and was showing half of the major producers, which
consisted of "\Varner Brothers, Universal, United
page 286 }- Artists, Republic and Monogram pictures, which
was adequate for the operation of that theatre,
pictures which Mr. Bolling· or Mr. Byers bad made no effect
to buy during :Mr. Murphy's regime there.
Q. How many seats did you have in the reconstructed Norton Theatre?
A. After operating· the Norton Theatre profitably in the
288 seats for a period of a year, year and a half, we constructed the new theatre seating 685 people.
Q. The past three years have been right profitable in the
theatre business, have they not f
A. I think that condition is true, it exists., naturally, yes.
Q. And doesn't it exist in the towns served by your theatre?
A. I think that would be true, yes, we have operated
profitably.
Q. But during tlrnt period you have never operated this
680 seat theatre in Norton, the Norton Theatre, except when
the Bolling Theatre was out of commission?
A. Yes, sir, the Norton Tlrnatre bas operated on full time,
part time after we acquired the Bolling Theatre.
Q. How long did you operate it after you obtained a lease
on the Bolling Theatre f
A. Oh, I would say several months.
·
page 287 } Q. And for the last three years it has not been
operated at all except during the period that the
Bolling Theatre was shut down, is that ..correctY
A. For the past three years f
Q. Yes.
A. Yes, sir, the theatre has been operated in the past three
vears more than.. Q. Can you give me any period it has been operated in the
past tl1ree years Y
A. Well, I think the theatre operated after we acquired
tl1e Bolling Theatre in 1941 for several months.
Q. That is more than three years ago~ isn't it?
A. Well, it may be. It operated, I know after we acquired
it possibly a year right there.
·
Q. In other words, it hasn't operated since 1941 except
when the Bolling was out of commission?
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A. Yes 1 sir, we have. "\Ve operated the theatre on weekends, Friday, Saturday nncl Sunday..
Q. How long has it been since yon ceased that type of operation at the N ortou Theatre f
A. Shortly after the :fir(l in the Bolling TlJeatre we of
course opened the Norton Theatre during the repair of theBolling, and, of course, operated it full time, and after tlm
reopening of the Bolling Theatre, the Norton Theatre coutinued to operate on week~encls.
~

Mr. Collins: Let the record show that we ob·ject to all of the evidence pertaining to the Norton Theatre., on -the ground thnt this suit is founded upon the
lease agreement of ~ebrunry, 1944, a11d iu any of the operations of the Norton Theatre or of the Bolling- Theatre prior
to the execution of the lease of Febrnary, 1944, that is immaterial to any issue in this case.
I will continue to make the same objection, and it is understood that the same objection i.s made throughout the entire
deposition.

page 288

Q, Did you approach :Mr. Bolling upon tbe proposition of
purchasing the Bolling Theatre from him pl"ior to the fire in
that theatre Y
A. Yes, sir, I think we did.
Q. How long before the fire was it that you approached
him with reference to purchasing his theatre t
A. Oh, I think possibly maybe a year before the fire occurred. We only had a five year lease nncl we had operated
at that time about three years, and, of course, we only had
two more years to go and we were anxious, of course, due to
our investment in the Norton Theatre., to continue to operate,
and for that reason we were interested in purchasing.
Q. To refresh your memory, wasn't it some three or four
weeks prior to the fire that vou approacl:ed him with reference to pnrchasitig the Bolling Theatre?
page 289 ~ A. vVell, we might Iiave three or four weeks
prior to the fire 1 but I think during the period of
a year prior to it, of course, we made several--dickered back
and forth with l\:1r. Bolling on numerous occasions with regard to purchasing the Bolling property.
Q. Had Mr. Bolling complained to you with reference to
what he termed your neglect to care for llis building under
the terms of the lease of 1941 T
A. No.
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Mr. Collins: This question is objected to for the reason
that the suit is founded upon the lease of 1944 and any differences existing were absorbed by this lease and it superseded
any previous lease that existed and no contention is made in
this proceeding, on the part of 1\Ir. Bolling, of any right arising out of any lease prior to February, 1944.

Q. Are you familiar with paragraph 6 of the lease of 1941
which provided in part as follows:
"The party of the third part agrees to hold the party of
the first part harmless from any and all damage resulting
froin neglig·ent maintenance and operation of the leased prem-

ises.''
A. vVell yes, I was familiar with the contract, not tbat particular clause in particular, but we don't know what you might
construe there as negligence.
e didn't feel we were being
neglig·cnt in the operation of the theatre.
page 290 ~ Q. Did you again come to Mr. Bolling with reference to purchasing the Bolling Theatre after
the fire occurred in the Bolling· Theatre?
A. After ,vc---'-yes, sir, I think we did. "We made several
proposals to Mr. Bolling· before and after the fire and were
unable to work out any kind of agTeement with !fr. Bolling
because of the insurance cmgle. He 1·efused to-we were interested in operating- tbe theatre under our lease agreement.
He refused to assign this insurance money for the renovation or repair of damages do11e by this fire, and in order to
work out something· and get the theatre back into operation,
we made numerous proposals to }.fr. Bolli11g, offers to buy or
just anything that would be agreeable with bim, that we
weren't successful until February 7, 1944.
Q. Isn't it a fact, Mr. Query, that a very few days after
the fire in the Bolling Theatre, that you came to Mr. Bolling
and offered to accept liis original proposal of sale to you
which had been tnadc prior to the fire, if be would assig·n to
you his insurance on the building·?
A. I don't recall that exact meeting or discussion with
him. However, it miµ;ht h~ve occurred. We were trying to
work out just any satisfactory arrangement we could in order to get the theatre repaired nnd into operation.
Q. Didn't you tell him at that time that you all were very
successful in collecting fire insurance and you
page 291 ~ thought you could <'Orne out very we11 on it?
A. I think maybe I might have told him that

,v
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because there had been no doubt in the insurance company's
mind about the fire we had experienced. There has been no
question about settlements whatsoevP.r.
Q. Isn't it true that at that time ·Mr. Bolling took the position that the fire in the B9Uing Theatre was caused by the
negligence of your employees and the manner in which the
theatre had been operated!
A. No, sir, it wasn't my impression of his attitude in that
regard. I think :Mr. Bolling's whole idea was to probably
get the theatre back and operate himself: because he had
shown occasion and bad expressed the opinion that be bad to
do anything in his power leg·ally to re-acquire the Bolling
Theatre.
Mr. Collins: This question is objected to for the reason
that any rig'11ts which 1\Ir. Bolling had arising out of the lease
agreement of 1941 were hieorporated in the agTeement of
February, 1944., and any rights that he had ha<l were extinguished by his execution of t.he subrogation receipt and
assignment to the insurance company, releasing· all individuals
for any damage incurred by reason of the fire.
Q. I am referring to the time between the fire and the
agTeement of February, 1944, beforP. this lease agreement was
·
entered into. Did 1\Ir. Bollin.g allege then that
pag·e 292 ~ this fire was caused hy the negJig·ence of your employees and that, therefore, you should repair it
or at least pay any difference between the insurance and the
cost of the repairs, under this clause 6 of the contract t
A. No, sir, he didn't bring up that point at all. I think
the insurance adjuster came in and adjusted the insurance
satisfactorily with him and that was certainly adequate to
put it hack in its original condition.
Q. To refresh your memory, do you have any recollection
of a letter which I wrote to vou or mavbe more than one letter, representing l\Ir. Bolling and threatening to bring suit
against the King Coal Theatres for this fire., for tl1e damage
caused by this fire on account of yonr negligent operation?
A. I think that developed later, yes. That developed later,
but not in my negotiations with Mr. Bol1ing were we accused
of neg·ligence in the operation oft.he theatre. Maybe a letter
from you might have stated that, made that accusation. Mr.
Bolling was certainly satisfied with his adjustment received
from the insurance company, and certainly had no claim over
and above that from King Coal Theatres for negligence, in
our opinion.
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Q. At the time you were talking; he hadn't received any
adjustment at all, had he f
A. I don't know just what time he received his
page 293 } check, but I know he got the adjusters in there
immediately afte1' tl1e fire happened. No doubt
it was made soon thereafter.
Q. But the adjustment and the receipt of the check was not
made for some time, ,vas it 1
A. I really don't know, Mr. Greear. I wasn't there when
the adjusters and Mr. Bolling were working out that problem.
Q. To refresh your memory again, do you remember telling
Mr. Bolling when he was accusing you of gross neglig·ence
causing this fire, that he was using very strong language and
he should be careful of the accusations 1Je made ag·ainst your
company and your empfoyees?
A. No, I can't recall that.

Mr. Collins: Note the same objection to this evidence.
Q. Isn't it a fact, Mr. Query, that because of a co-insurance
-clause in the policy, that Mr. Bolling did not receive the full
amount of the adjustment allowed him by the adjusters for
the fire insurance company?
A. Not to my knowledge. I think that he received what€ver the adjuster allowed him. He estimated the damages,
and no doubt it was agreeable to l\fr. Bolling or he, 110 doubtQ. That was not accepted though, until after the lease
agreement was entered into in February and he
pag·e 294 }- made no adjustment with the insurance company
until after the lease agreement of February?
A. I thought he was perfeC'tly satisfied with his adjustment
as far as that is concerned.
Q. Didn't he, during your negotiations, request you to give
him a check for $4,000 covering the difference between his
insurance and estimated loss, and be would immediately repair the Bolling Theatre so that you could resume operation?
A. It seems to me I remember seeing a letter of that kind,
but we put the theatre back in its original condition and I
think gave it a complete paint job, for it hadn't had any since
the opening of it, .for I think $9,000, so in my opinion., tbe
adjustment was fair.
Q. Well, you have made money on most fire insurance
losses, haven't you?
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A. ·we didn't make any money on this adjustment. Mr.
Bolli11g received the check and we repairecl it.
Q. It is not uncommon to lmve the repair hill run less than:
the estimate and the adjustment?
A. ·wen, I don't know, I am not an authority on that and_
I wouldn't be able to say that. Sometimes, I think the insurance company would have a tendency to be fair, yes; in theii~
adjustments.
Q.. ere you present the nip;ht that Mr. Bolling·
page 295 ~ and Mr. J. D. Lincoln made up tlle preliminary
agreement!
A. Yes, sh-; I was present.
Q. ,vhere was that preliminary ag·teeme11t written t
A. Wo had an appointment with Mt. Bol1ing· at four o'clock
in the afternoon, and finally after ca Hing- his home four or
five times., he came down to the Bolling Theatre office at
8 :30 and we, after a little discussion, accepted his proposition,.
wl1ich was $1,250 a month rent, with an option to purchaseat $33,000 at the expiration of four years.
Q. Then it was some few clays after that that the formal
agreement was prepared f
A. I think that probablv was around the seventh dnv of
February and on the eleventh, I tllink the contract was sig:neds
yes, sir.
Q. ·where was the contract prepnred ~
A. In your office.
Q. ,vas that on the seventh of February that it was prepared·¥
A. No, sir, I think probably-I am not sure about the exact date there, it all happened within four or five days from
the time that we accepted Mr. Bolling's proposition there in
the office of the theatre. I don't think more than five or six
days elapsed.
_
Q. Now your agreement with Mr. Bolling· was on February7; wasn't it?
page 296 ~ A. I believe that was the~ original agreement.
Q. The orig'inal agreement 1
A. Yes., that we made and, of course, the contract was n1nde
later than that.
Q. After that. agreement was made, you and 1\fr. Lincoln
returned to Marion and had l\fr. Ralph Lincoln ptepare a
tentative agreement and you came bark to Norton with that?
A. Yes, sir.
Q. Do ·you remember what time it was that yon all came
back to N orto11 ·J

"T
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A. I think it was in the afternoon, right after lunch.
Q. I mean what date.
A. I think possibly maybe the 9th, 9th or 10th, I just don't
recall. I think it was five or six clays in there from the time
we made the original agroomont until the contract was consummated.
Q. And this new agreement was rewritten in my office in
the presence of you and ?\fr. Lincoln, Mr. J. D. Lincoln, Mr.
Ralph Lincoln and Mr. Bolling, Mr. Heuser and myself. I
believe l\Ir. Heuser came in later.
A. I don't know whether :Mr. Lincoln was p1?esent for the
writing of the contract. l\fr. Ralph Lincoln, our attorney,
was present.
l\Ir. Greear: :Maybe. I guess that's right.

Q. Neither you nor Ralph Lincoln had aupage 297 ~ thori ty to sign t.ha t, did you t
A. No, sir, we didn't have.
e only prepared
that contract for the final approval of 1\fr. C. C. and J\Ir. J. D.
Lincoln.
Q. Do you remember what time of the day we finished the
preparation of that contractf
A. I don't recall whether it was before supper or after.
vVe might have gone into the evening., I am not sure about
that.
Q. It was late in the evening 1
.A. I am sure it was late.
Q. Did you all retui]n to l\farion t.hat night?
A. No, sir, I believe we spent tbc nig·ht in Norton and returned the next morning.
Q. Did you bring this new agreement with you?
A. Yes, sir.
Q. And when was it executed here in Norton-in Marion I
mean?
A. I think the same dav that I returned.
Q, Then how did it g·ct back to l\fr. Bolling¥
A. The following day.
Q. How long did he keep it1i
A. I think he met us in the office. . l\favbe vou called him
over the phone and he picked up the contract and some notary
public t.o.ok him out to his home and got his wife's
page 298 ~ signature.
Q. That was some few days later?
.A. No, sir, I think it was the same clay.

,v
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Q. Which dayf
A. On February 11, I think, because Mr. Bolling, I remember Mr. Bolling making a little statement that his wife objected to his disposing of the Bolling· Theatre and he told her
that she didn't tell him to build it and now she conldn 't tell
him to sell it. I recall that. I am sure he returned the same
hour.
Q. Just on that point, isn't it a fart that. she wouldn't sign
the contract at first and it was some day or two later before
you got it back from him f
A. I don't recall, it seems to me he brought it rig·ht on back
that afternoon after picking up a notary. I am under the
impression it all transpired there on that day.
Q. Was that after it had been brought over here and signed?
A. Yes, sir.
Q. You think that you returned with the contract on the
11th and got it signed on the 11th?
A. I think so, yes.
Q. At the time that this contract was prepared, I believe we
ascertained over the phone the amount of the premium for
$70,000 fire insurance on the Bolling Theatre for
page 299 ~ a period of five years.
A. Period of four vears.
Q. The term of tlie lease.
"'
A. Yes.
Q. It was understood that the King Coal Theatres was to
pay that premium?
A. That's rig·ht.
Q. Did you at any time speak to the Norton Insurance·
Agency with refere nee to your voucher, a copy of which you
have introduced?
A. We weren't conscious of the fact that the check was
outstanding· until it was browrht to our attention by the bookkeeper in May, and Mr. BeVille wrote a letter to the Norton
Insurance Company asking about this check at that time.
That is all I recall.
Q. "\Vere you advised then that the premium had been paid
by Mr. Bolling?
A .. I didn't re~eive the letter from, or the reply to Mr.
BeV1lle's letter m regard to that, but, of course, had just
felt everything was all right. "\Ve had issued a check and
certainly thought we had done all we could do in order to
pay it.
Q. You never communicated with Mr. Bolling anything
about thaU
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A. No, sir., we didn't, because I had turned the
page 300 ,} check over to Mr. Bolling and felt that was the
end of it, of my obligation there.
Q. The insurance was written on the same day, asked to
he written the same day you were in the office and we prepared the contract?
.
·
A. I think we told Mr. Whit to go ahead and write up those
policies, and on that day, of course, we got from him the
·
information I needed to secure his check.
Q. F-0r the premium.
A. ·when I came back with the contract, of course.J Mr. BeVille issued this check. in the amount of the premium and it
was returned along with the contract, anc1 turned over to
]1im.
Q. But even after you were advis~rl that Mr. Bolling had
actually paid this premium that you were supposed to pay,
you still made no effort to correct it, did you Y
A. No, sir, Mr. BeVille did t11at corrcspondiug there and
really I felt that I didn't-I didn't realize that there would
be any complications in it because the check had been issued
to the Norton Insurance Agency and turned over to Mr..
Bolling, and certainly my lmncls were clean, I thought, from
any further obligation.
Q. Do you have l1ere the original contract or your copy of
the original contract of February 1, 1944 !
A. Of the agreement?

page 301 }

Mr. Greear: Lease agreement, yes.
The Witness: Yes, I tl1ink so.
l\Ir. Greear: l\Iay I see iU
(Witness hands document to :Mr. Greear.)

Q. Do you know why you would make a voucher payable to
the Norton Insurance Agency and give it to l\fr. Bolling?
A. Well, Mr. Bolling wanted-he want.eel to make sure that
that insurance was paid and I think requested the check himself. If I recall the circumstances., he was very anxious in
knowing tliat he had the insurance premium paid, and I think
requested the check so that he could make payment himself.
Q. Requested the cl1eck?
A. Yes, sir.
Q. But I believe yon said Mr. BeVille handled the correspondence and you don't lmow why?
A. No, I am not familiar with it.

1.12'
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Q. No questions were asked later. Now, if I understand
you, after this, Mr. Bolling came to you and you understood
from him that he was not satisfied with the deal which he hacl
made and that he was going to do everything tlmt he could
do legally to get out of iU
A. Yes, sir.
Q.. To change it?
A. Yes, sir, he made flmt ali!sertion.
page 302 } Q. Does the King Coal Theatres own the Norton Theatre real estate, is that in the name of
King Coal Theatres T
A. Yes, sir, they own that property.
Q. Did you pay the taxes on that property for 1944!
A. Yes, sir., we paid the taxes.
Q. Do you know on what date the penalty is attached to
those taxes by lawi
A. Y cs, we knew that there is a five per cent penalty that
goes on sometime in December.
Q. What time in December docs the penalty attach 1
A. I think here in this county, December 5, I believe it is.,
but we received those tax slips and of course, cheekR went out
immediately in payment of those. Of course, Mr. Bollin!? received the others which we had no record of ever recei~ing-.
Q. But you knew they would come out in the name of the
person or firm against whom the assesement was made, <lidn 't
vouY
· A. See, Mr. BeVille receives part of tbose and I receive'
part of them, and sometimes I issue the cl1ecks and sometimes be issues them. So we expected Mr. Bolling would be
fair about that and mail those in to us. Certainlv we have
never failed to pay any taxes on property that we ·own, Certainly we had no intentions of not paying the taxes on that
theatre because our agreement called for it, but
page 308 } we didn't have any record, lmd no knowledge of
what was due.
Q. As I understood you a whHe ago, Mr. Bolling had put
you on notice that he would do anything and everythiug
legally that he conld to change the situation regarding this
contract.
A. Well., that is true, we stated that.
Q. And after you were put on notice, you made no inquiry
about the taxes 1
.A.. No, sir, he made that as-sertion back in February. Of
course, this happened in December. Quite a lot of time had
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expired and we didn't feel that that was one of his motives
in rescinding this contract.
Q. Even when you had that notice and learned that your
voucher of February 11 had not been used for the insurance
premiums, still you made no move to correct the situatio11: 1
A. Mr. BeVille wrote a letter in May. Certainly I had
no idea that there was any doubt Hbout it. The check had
been delivered· by me and I knew that it was drawn to the
proper people and I couldn't realize that there could be any
doubt but what we had completed our obligation in that transaction.
Q. Well, you sat in on the negotiations with reference to
the preparation of this contract of February, 1944, didn't
you?
.A. That's rig·ht, yes, sir.
Q. You knew that your company was to pay
page 304 ~ the insurance premiums and pay the taxes on
the property¥
A. Yes, but we don't have-it isn't our business to write
the various county seats requesting those statements. They
come in to us automatically. vVe expected that from Mr.
Bolling.
Q. They don't come in to you automatically when the property isn't in your name 1
A. Where we own the property they certainly do and the
man usually sends them to us where we have leases.
Q. Then you had notice from l\lr. Bolling in person that
he expected strict compliance with this agreement, and yet,
with all that, you paid no attention to your insurance premiums and never paid the taxes at the time they were due?
Mr. Collins: We object to this question on the ground
that there is nothing in the contract which fixes any date for
the payment of taxes by the defendant; that the privilege of
payment was the privilege and right of the defendant; and
that the action of the complainant in voluntarily paying· an
obligation which was the obligation of the defendant, a privilege to exercise when it chose, having the ability to pay, was
an act on his part obviously for the purpose of trying to take
the advantag·e which he did take when this suit was brought.
Mr. Greear: l\fy answer to counsel's statement,
page 305 ~ we conceive that it is elementary that taxes are
due on the day preceding that on which any penalty by law attaches thereto; that while no date for the payment of taxes is mentioned in the lease agreement, that by
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operation of law, the date prior to that on which a penalty
would attach and on which the taxes would become a lien
against the property, is the date on which they are due, and
failure to pay them at that time is a breach of the covenant.
Mr. Collins: We deny that failure to pay the taxes as of
the date is any breach of the covenant; that. this defendant
had the right at its election to submit to the payment of any
penalty that might be imposed; and that the Court will take
judicial notice of the fact that tax statements are sent to
persons in whose name property stands at a date long· prior
to the date for the penalty to attach; and that in this case,
Mr. Bolling must have received the statement of taxes for
this particular property long prior to December 5; and that
if his intentions were to do what was right in the matter, he
would have forwarded this statement to the defendant and
given them an opportunity to pay the tax at that time.
Mr. Greear: There is no evidence that Mr. Bolling had
ever received any notice of taxes on this property; and in
addition thereto, the defendant had been directly notified
with reference to the payment of the insurance
page 306 ~ premium, but had paid no attention to it and it
would seem that they didn't care about anything
about their lease except they thought if they paid the rent
that was all that was necessary, and the rest of it could go
by the board as far as they were concerned.
(Last question read by the 1·eporter.)
The ·witness: Sure, we had that threat from Mr. Bolling
that he would do anything in his power legally to make it inconv~nient and unpleasant for us in the operation of the
theatre.
We thought that we had paid the insurance, as I stated
before, by turning over our check to him in payment for
those premiums, and the check is still outstanding today.
Q. And you have not to this date made any tender of any
check to reimburse him with reference to those insurance
premiums, have you f
A. Yes, sir, we mailed to him, after we were notified of
this suit on January 1, a cashier's check reimbursing him
for any insurance paid.
Q. Where is that cashier's check?
A. We have it. I think maybe I am mistaken about that,
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reimbusing him for taxes which we knew nothing of, an.d we
thought we had paid the insurance which was given to him in
February, on February 11.
Q. .Aud so you have not made any tender for
page 307 }- payment of the insurance premiums up to this
time?
.A. No, sir.
Mr. Collins: I think the record will show a tender was
made at the time of the taking of the first deposition at Norton and :M:r. Bolling was asked at that time whether or not
he would accept payment of the insurance premium, even in
view of the outstanding check, together with interest for the
insurance premium, and at that time he declined and said emphatically he would not accept it ..

Q. I notice that the fire insurance policies, not liability
insurance which you introduced, one for $27,000 and the other
for $34,000, on several theatres, but neither one of them covers the period in which this fire occurred in the Bolling
Theatre.
.A. Well, those are just renewals, those policies probably
just super.seded the one tba t expired.
Q. What was the amount that you had then 7
.A. I guess they were blanket policies in the same amounts
there, $27,000 and $34,000.
Q. One of them is $27,000 and the other is $34,000 T
A. That would be, I guess, depending on · the insurance,
that was insurance you carry. There might be a fluctuation
in values there. There mig·ht be, maybe in Gate City we
might be operating another theatre than King Coal, maybe
one less or something.
page 308 } Q. In looking at the policy, I do not find any
specific amount to apply to any theatre. How
does the policy work 7
A. $37,000 would apply to any one of them, they would
have covera~e in any one insurance.
Q. The total amount f
.A. That is right, I think that is true, yes, sir.
Q. In other words, the insurance company was willing to
insure $10,000 worth of personal property in the Bolling
Theatre to the extent of $27,000?
A. I think that is true. That is true. I am not positive
about that. Mr. BeVille can give you more information on
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that. I know that- the Bolling Theatre was insured, I know
that.
Q. Under that, if you had two or three. fires along close
together, there wouldn't be any insurance left on the other
theatres?
A. I don't think the damages would affect the amount of
coverage.
Q. You couldn't recover more than the face· of the policy:,
could yout ..
A. Yes, sir.
Q. You could recover more than the face of the policy t'
A. You mean in two instances or one instance¥
Q. Well, if you had three fires in three theatreS'.
A. Simultaneously!
page 309 r Q. Yes, within two or three days,. and the total
of them say run to $40,000 in loss. Could you
collect $40,000 in under a $27,000 policy t.
l\fr. Collins: I object to the question upon the ground
counsel is asking· the witness for a conclusion of law with
which he is not familiar and the policy itself will show that
the face value of the policy, whatever the amount mig·ht be,.
is a blanket coverage upon the names of the theatres recited
on the face of the policy and that each theatre recited on the
face of the policy is insured against fire insofar as damage
to personal property is concerned, up to and including the
face amount of the policy; and that a legal interpretation
of the policy will reveal that the Bolling Theatre is and was
covered to the extent of the face value of the policy; and
that that amount was in excess of $10,000 as required by the
lease.
:M:r. Greear: I am not an insurance expert, I don't know.

Q. Do you still have this type policy for the fire insurance
on the persona1 property in the Bolling Theatre Y
A. I am not sure about that.
Q. Have you got one in force here 1
l\fr. Collins: Yes, I tllink so. This one (Handing document to Mr. Greear).
I would just like to say this, that the policies
page 310 ~ which have been introduced, we will show are
renewals of a policy that was in existence on
February 11, 1944, the date of the execution of the agreement
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aud that the policies show 011 their face that each of the
theatres enumerated therein, including· the Bolling Theatre
at Norton, is covered to the extent of the face value of the
policy against all direct loss and damage by reason of fire;
and that this appears perfectly plainly on the face of the
policy; and that such policy was in effect both at the time
of the fire and at the time of the execution of the agreement.

Q. Did you ever send :Mr. Bolling a certificate showing
that this insurance was in effect prior to the institution of
this suit1/
A. I am not sure about that. I think possibly Mr. BeVille handled that, possibly he did mail a certificate.
Q. You just don't know Y
A.
en, I think that that was part of the discussion, maybe
that I had with Mr. Bolling·, and he requested that I request
Mr. BeVille to do that.
Q. Did you carry the liability policy provided for in the
agreement?
A. Yes, sir.
Q. Did you ever give :Mr. Bolling any certificate or evidence that that liabilitv was in effect?
A. I am ·not positive of that. I am pretty sure
page 311 ~ Mr. BeVille did that also.
Q. With reference to :Mr. Bolliug's children
and grandchildren entering the theatre at Norton, you have
no direct knowledge of thaU
A. I have had no complaints from anyone that they q.idn 't
receive that courtesy.
Q. You are not there very much, are you f
A. V\T ell, I am there quite often, yes.
Q. How often are you there Y
A. Well, it varies. In the early part of the lease I wns
in probably once a week, since gas rationing, once a month.
Q. When you are there you just come in, look around and
see how everything is going, talk to the manager and come
back hornet
A. Usually I get in there some time in the morning or
early afternoon, spend the night and leave the next afternoon.
Q. Did you ever make any inquiry with reference to
whether they, were living up to this agreement with reference
to his children and grandchildren entering the showf
A. Yes, sometimes I would ask if Mr. Bolling-if he and
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his family were in to see whether or not they were friendly.
Q. Did you know that in addition to refusing
page 312 ~ his grandchildren admittance, that they had also
made his sons pay any time that there was an
advance in the admission price, such as an advance for an
extra picture or where they had a stage show in addition to
the picture and charged a little more than usual, that they
made these boys of his pay the difference?
A. I am not familiar with that. I never heard of it.
Q. You didn't know tbaU
A. No, sir, I don't see any reason why they should be made
to pay at any time.
Mr. Greear: Well, we didn't either under the contract.
The ·w'itness: Of course, I knew nothing of it.

Q. With reference to the checks which you have been sending· to Mr. Bolling during the peudency of this suit, isn't it
a fact that you have been advised each month that Mr. Bolling expected you to pay the rent for the building so long as
you used it and that if you wanted to tender checks as rent,
aside from the contract, that they would be accepted?
A. Yes.
Q. Have you ever tendered any checks in payment of the
rent aside from the contract which is involved in this suit?
A. No, sir, we have them in our files, we mailed
page 313 ~ them in payment of the rent and they were returned by you and the reason we have continued
to do it was in order to get the rental in our operating expenses. We like to operate on the monthly basis rather than
nine or ten months appearing· in any one month. We continued to do that on the basis we were obligated to.
Q. You spoke of Mr. Bolling having an auction sale in
Norton as if he was selling property to make a deal witr
your company. Did you have any knowledge of any such
motive on his pad?
A. Well, no definite knowledge, I just assumed that that
was his idea and motive, was to try and raise the amount
of money he needed for the purchase of the theatre back.
l\fr. Greear: At this stage counsel for complainant moves
to strike out the answer of this witness with reference to
the auction sale because his assumption and other matters
which he might imagine is not evidence.
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Auction sales of real estate have been quite prominent for
the past year or two, have they not?
A. Yes, I think that is true, they have been .. However, I
don't know the reason ]\fr. Bolling had for disposing of the
real estate except for that reason.
Q. Well, do you know that he was disposing of all his real
-estate?
.A. Yes, all with the exception of his home, I
page 314} think. I heard that he had tried-had negotiated
a loan at the bank in Big· Stone Gap also, but we
just assumed1\fr. Greear: The above answer is objected to as hearsay
and inadmissible.

Q. Does King· Coal Theatres own any real estate except
the Norton Theatre?
A. King Coal Theatre doesn't own any other real estate,
they own the equipment in the other theatres.
Q. I believe you live in Marion, don't you, :Mr. Query?
A. Yes, sir.
Q. And the only knowledge that you have with reference
to Mr. Bolling's grandchildren or the he~t in the building
and such as that, is what you have obtained from your emA. Yes, and we should assume that if there were any comployees there in Norton?
plaints to be made, why then we would naturally expect them
to be made to me. If there is any dissatisfaction there, why
certainly we would expect some knowledge of it, because if
we aren't getting the proper job done, why we would want
to know about that.
Mr. Greear: Again we object to bis assumption and move

to strike it out.
Q. In other words, according to your interpretation of the
contract, you· had no duties unless complaints were made to
you!
page 315 ~ A. Yes, it was my duty to see that I was in
there often enough to know, I think, and certainly
if Mr. Bolling or any of the tenants had any complaints to
make, either orally or written, they had the opportunity to
do so. We just assumed we were doing a good job in providing heat and admitting his family and g~andchildren.
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Q. The theatre does not operate as· a theatre during the
morning hours except on Saturday, I believe¥
A. That's right, but I think our janitor is in the theatre
between the hours of five and seven in the morning in order
to clean the theatre properly before the opening time, whereby
heat, I think is provided.
·
Q. Isn't it true with reference to the admission of Mr.
Bollin.g's family to the theatre, that under the c9ntract of
1941 your employees made Mr. Bolling and his family pay
the tax on the theatre tickets and advance charges where
there was an admission in advance of the regular admission
price, until he protested so heavily about it that that was
discontinued under that agreement·t
A. No, sir, I have no knowledge of that. I have no knowledge of them being charged tax.
Q. Did you ever see any letters written to your company
about thaU
A. No, sir, I have not.
Q. By Mr. Bolling!
page 316 ~ A. No, sir.
Q. Then you had no knowledge that this same
practice was resumed after they made the contract of 1944 I
A. I have no knowledge of that.
Q. ·with reference to his children and grandchildreu.
Mr. Collins: This question is objected to for tl1e reason
that if the tax was charged over and above the cost of admission, that it was a tax which should have been charged,
and that if the theatre itself had assumed to advance the
tax, it is a serious legal question as to whether or not they
will have authority to do so, and wouldn't be in violation in
doing so; and that it is the conclusion that those who have
pass books invariably do pay the tax themselves.
Mr. Greear: In answer to the above the statement of counsel would be correct with reference to what is ordinarily
termed a courtesy pass, but this was not a courtesy pass.
This was a contractual agreement, and ordinarily, terms applying to a courtesy pass would not apply.
Mr. Collins: I would remind counsel that there is nothing
in the contract which imposes any obligation, under the terms
of the contract, upon tl1e theatre to assume the payment of
any tax or to do anything .other than to permit admission to
the theatre of Mr. Bolling and the members of his family,
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including- his grandchildren, the contract being
on the question of tax, the tax being probably
imposed since the original contract was entered
into and not contemplated by the contract.
page 317

~

l\fr. Greear: Excuse us just a moment.
(Counsel confer.)
Mr. Greear: That is all.
RE-DIRECT EXAMINATION.
By Mr. Collins :
Q. Mr. Query, I will ask you whether or not Mr. Bolling
or anyone for him has ever submitted a list to you or to anyone in your company, giving the names of the individuals who
come within the category of members of his family or grandchildren, in order that a definite formal pass might be issued
to them .
.A. No, sir, I have uo knowledge of a list ever being submitted.
Q. You have considered, and :Mr. Bolling apparently has
considered that the members of his family just came in and
went in without th€ necessity of showing any formal pass?
A. That's right. The personnel over there were people
who live in Norton and knew his family and knew his grandchildren. Occasionally some one would be-they would move
them up, they would rotate their personnel, of course, would
start out maybe as an usherette or usher and move up to the
door and tliey were always familiar with his
page 318 ~ family and grandchildren, with the exception of
that one time and we had a new girl, I understand
from the manager, that clidn 't know this particular child
from Pound and refused admittance, and after they learned
who he was, why certainly there was no further argument
or trouble about it, which we would expect. Our doorman
too at least questions the identity of anyone trying to gain
admission without a ticket.
Q. Mr. Query, with what frequency have you visited Norton and the Bolling Theatre since this agreement was entered into in February, 1944'/
A. 194H
Q. Yes.
A. Oh, I would say an average of every three weeks.
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Q. On any occasion when you have ever been there during
the course of this agreement, have you ever noticed yourself any discomfort in the building, in the th~atre or the
office, by reason of it being uncomfortably cold?
A.. No, sir, I haven't. I haven't had any complaint. I
have been in the theatre in the morning by nine o'clock and
I have been there throug·hout the day. That same heating
system provides heat for those offices that provide heat for
the theatre. However, the heat could be cut off out of the
auditorium when the offices are being provided heat.
Q. On the occasions that you have been there, have you
from time to time seen Mr. Bolling while you
page 319 r were there?
A.. Yes, I haven't talked to him only on one
or two occasions, but I have seen him from time to time
either in his car or out in front buying groceries, in and out
of the theatre.
Q. On any of those occasions, from .February 11, 1944,
down to the institution of this suit, has Mr. Bolling ever
complained to you about the heat in the building!
A. No, sir, Mr. Bolling never complained about anything
to me in regard to the operation of the theatre.
Q. Or the admission of his family to the theatre?
A. No, sir.
Q. Or his grandchildren?
A. No, sir.
Q. Mr. Greear asked you extensively about the old lease
agTeement under which the fire occurred.
I will ask you whether or not after the execution of the
lease agreement of February 11, 1944, if Mr. Bolling has
ever made any demands upon you or upon anyone in this
company by reason of any fire that occurred under the old
lease agreement?
A. No, sir.
Q. Never has raised nny question with you or with anyone
in the company that he was entitled to anything by reason
of any fire that occurred under the old lease 7
A. No, sir.
page 320 r Q. Has he registered any kind of complaint
since the lease agTeement of February 11, 1944,
was entered into under which you operated until the time
the suit was brought,
A. No, sir.

:/
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Mr. Collins-: Now I would like to say at this point in conmection with this insurance which was collected by Mr. Bolling· from the insurance company that Mr. Bolling executed
a subrogation receipt and assignment as of December 16,
preceding the execution of the lease of February 11, and that
assignment was to the insurance company which is the Fire
Companies' Adjustment Bureau, Incorporated, of Bristol, in
which he releases all individuals, whoever they might be, The
King Coal Theatres, its successors and assigns, from any
liability by reason of any fire, and that the original of that
subrogation receipt and assignment, dated December 16,
prior to the execution of the lease agreement is· in the possession of that company. We can't obtain that original nor
can we obtain a photostatic copy of the same, because they
raise the point that it is confidential information and will
give it to us only on court order.
We ask if the Court is so advised and desires that subrogation receipt and assignment, that the Court give us an
order requiring the Fire Companies' .Adjustment Bureau of
Bristol to give us a photostatic copy of that subrogation receipt and assignment.
·
page 321 }- I have no further questions.
RE-CROSS EXAMINATION.
By Mr. Greear:
Mr. Greear: In answer to the above statement, we think
that counsel should be sworn before testifying at such length.
:Mr. Collins: I am sure counsel will note the distinction
between testifying·, in which he is well versed, and requesting
the Court to enter an order, if he should desire to enter the
order in order to satisfy himself that Mr. Bolling has released all persons, whoever they may be, from any damage
arising out of the fire.
Mr. Greear: One other question, Mr. Query.
Q. Did you at any time request a list of Mr. Bolling's
children and g-randchildren that would be admitted under
this agreement?
A. No, sir, we did not.
Mr. Greear : That is all.
The Witness : Our managers there, I think, and the people
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who work for us in that theatre knew his f amilv and his
-grandchildren, and of course, for that reason we did not see
fit to request it .
.Mr. Greear: That's all.
(Signature waived.. )
page 32·2

f

,

2 :55 o'clock P. M.

LEON D. BEVILLE,

.being"' first duly sworn, was examined and deposed as fallows:

DIRECT EXAl\fINATION.

By Mr. Collins :
Q. Please state your name, age, residence and present occupation.
A. Leon BeVille, 43, :Marion, Virginia, treasurer, King
Coal Theatres ..
Q. How long have you been treasurer of King Coal Theatres!
A. Since the inception of that corporationr organized in
1938, I believe.
l\Ir. Heuser: I didn't get that date ..

(Answer read.)

Q. Mr. BeVille, as treasurer of King· Coa:I Corporation,
what do your duties consist of1
A. Mainly of handling funds and custodian of legal instruments, insurnnce matters, things of that nature.
Q. Are you or not familiar with the neg·otiations and execution of the lease agreement between l\fr. Bolling and the
King· Coal Theatre Corporation in 1941 or 1944 ¥
A.. I am.
Q. Under the terms of the ag-reement of February 11, 1944,
it is provided that your company should carry
page 323 ~ $70,000 insurance on the Bolling Theatre to pay
the premiums on the same.
I will ask you whether or not as treasurer, you have drawn
at any time a voucher for the insurance premiums on the
Bolling Theatre.
A. We did.
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Q. ,vho drew the voucher f
A. It was drawn by my secretary and signed by me on
February 11, 1944.
Q. There is in evidence, I believe a photostatic copy of
the voucher. I think that is in the testimonv of Mr. Whit.
And there is in evidence as an exhibit to tlie testimony of
Mr. Query, what purports to be a triplicate of a check No.
9018, drawn on February 11, in the sum of $644.23, payable
to the Norton Insurance Agency, Norton, Virginia.
I will ask you whether or not you did draw that invoice and
check.
A. Yes, sir.
Q. On February 11, 19441
A. Yes, sir.
Q. To whom did you deliver it?
A. I gave the check to Mr. Query to deliver it to Mr. Bol~
ling.
Q. Do you recall when that was done?
A. It was done on February 11, 1944.
Q. Did you deliver the check to Mr. Query to
page 324 ~ be delivered to Mr. Bolling¥
.A. Yes.
Q. Do you know what subsequently became of the check?
A. I was told by l\Ir. Query that lie delievered the check to
Mr. Bolling at his request.
Mr. Heuser: \Ve object to the foregoing answer as being
hearsay.
Q. What was the first you knew, Mr. BeVille, that this
check which you drew., No. 9018, had not cleared through your
books? How did the matter come up 1
A. My bookkeeper came to me in the month of J\fay stating
that the check was still oµtstanding and suggested that I investig·ate it. At that time I addressed a letter to the Norton
Insurance Agency asking if they were still holding the check
and if they clid not intend to use it immediately.
Q. Do you recall what they advised you?
_..,..
.A.. The reply that I had stated in effect that they had no
knowledge of the check and that the insurance was properly
written upon the property, but that t.he premium had be~n
paid by Mr. Bolling.
Q. You at that time tl10ught that the check was in the hands
of Mr. Bolling, which you had executed on February 11, 1944?
A. I ,vas confident that it had been delivered to him.
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Q. Has the check ever cleared from that day to
page 325 ~ this T
A. It has not, it is still outstanding in our records.
Q. It is also provided in the lease agreement, made the
subject of complaint in this bill of complaint, that there ~as
failure on the part of the defendant company to furmsh
$50,000 of public liability insurance covering the Bolling Theatre.
I will ask you whether or not at the time of the execution
of this agreement there was in existence and has been in existence from that date operative insurance in the sum of
$50,000 covering public liability on t]Je Bolling Theatre.
A. At the time this agreement was placed in my hands,
adequate liability coverage in accordance with the agreement
has been in effect.
Q. It was in effect on February 11, 1944, and has been in
effect ever since, is that correct?
·
A. I can't make that statement. I think perhaps it might
have been a day or two later that I received it. At this time
I can't say.
~fr. Heuser: The foregoing question and answer is objected to on the ground that the public liability policy of insurance, if there was one., is tlie best evidence.

Q. I band you, Mr. BeVille, a certHicate of insurance No.
4471-B, which is in evidence on the part of the deposition of

Mr. Query, and Twill ask you whether or not that
page 326 ~ is a certificate of insurance of $50,000 public liability insurance covering the Bolling Theatre at
Nort,n.
·
·
A. That is.
Q. I will ask you whether or not that same insurance was
in effect on February 11, 1944.
A. If not on February 11, immediately thereafter.
Q. In other words, the $500,000 insurance was provided immediately on the streng·th of the agreement with Mr. Bolling?
A. Correct.
Q. And has been in effect ever since Y
A. Correct.
Q. It is also provided in the leas~ ag-reement that there
should be $10,000 insurance covering the fixtures of the Bolling Theatre.
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I will ask you whether or not the $10,000 coverage has b.een
in effect since the execution of the agreement on February
11, 1944•
.A. It has and prior to that time under the old agreement.
Q. I hand you two insurance policies which are in evidence
.as exhibits with Mr. Query's deposition., one No. 299229, Me-chanics and Traders Insurnnce Company, iu the s1un of $27,1:45, and the other No. 11586, in the sum of $34,000, with the
same company, and will ask you whether or not
page 327} those policies are t'enewals of a policy that was
in existence on February 11, 1945 Y
A. They are sir.
Q. Do you know what insurance was in effect on February
11, 1945?
A. Do you mean the total amount 1

Mr. Collins: Yes, total amount.
The ,vitness : I think I would be safe in saying that it
was identical with the policy that expired on April 17, 1945,
which would be in the sum of $27,145.
Q. Have you the old policy that ·was in existence at the
time of the execution of the agreement and which was covered by the renewal of the policy expiring on .April 17., 1945 Y
A. No, sir, it is not common practice to retain expired
policies.
Q. There was tI1en h1 existence on February 11, 1945, a
sum in excess of $10,000 in insurance on the fixtures and personal property in the Bolling Theatre, Norton, Virginia?
A. Absolutely, and I think that is borne out in the fact
that we collected under that policy, voucher for which was
drawn to the order of King Coal and :Mr. Bolling, and Mr.
Bolling in turn endorsed that in order that we might get it.
Q. I believe that was the check in the sum of
page 328 ~ $1,432.07 which was sent to Mr. Wilson and carried by him to Mr. Bolling for his endorsement
and he endorsed the check in order that it could be collected?
A. That's correct.
Q. I don't know whether you know anything about it or
not, I suppose you don't, Mr. BeVi11e., about the payment of
the real estate taxes on this property at Norton, the town
tax and the county tax .
.A. All I know is that I didn't pay it, no, sir.
Q. You did not pay it?
A. No, sir.
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Q. Did you or any member of your company ever receive
any bill for that tax Y
A. No, sir.
Q. Did you ever receive any request from Mr. Bolling for
reimbursement for the tax he had pa.id f
A. No, sir.
Q. Did you, for your company, ever request Mr. Bolling
to pay the tax on the theatre at Norton?
A. No, sir.
Q. I suppose. you do not know anything about the access to
the theatre granted to the family of Mr. Bolling, including
the grandchildren f
A. I know nothing· a bout that.
Q. Mr. BeVille, did you have charge of the co11page 329 ~ templated transaction which was the transfer of
.
the lease agreement held by King Coal Theatres.
Corporation to Lincoln Investment Corporation f
A. ViThat was tliatT
Q. I say did you have charge of the attempted negotiation
with l\fr. Bolling asking for consent under the lease, the transfer of the lease from King Coal Theatres Corporation to
Lincoln InvestmentA. Lincoln Theatres.
Q. Lincoln Theatres Corporation f
A. Yes, sir., I prepared the proposed supplemental agreement and mailed that to, I believe to l\fr. Bolling: or... Mr.
Greear, requesting that tl1ey view tllc thing· in a favorable
light in order that we might consolidate the two corporations
into one .
. Q. And you . received an advers.e reply, of course, from
either Mr. Bollmg or Mr. Greear, his counselT
A. That's rig·ht.
Q. And after that time no attempt was made to transfer
it or to do anything· further about iU
A. That's right.

Mr. Collins: I believe that is all.
CROSS EXAMINATION.

By :Mr. Heuser:
Q. l\fr. BeVillepage 330 ~

Mr. Collins : Let me ask him this, if I may.
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Q. Mr. BeVille, do you prepare the checks for the rent 1
A. No, sir.
' Q. That is done by :Mr. Queryt
A. Yes, sir.
Mr. Collins : That's all.
By l\fr. Heuser :
Q. Mr. BeVille, from whom did you obtain the information to write the voucher for $644.23 or whatever it was, to
cover the fire insurance claim 1
A. Mr. Query came in with the lease agreement to go back
to Mr. Bolling and requested the check in that amount. As
a matter of fact, he had a memorandum that was in someone's handwriting., I believe it was even his, the amount.
The said, "This is the amount of the insurance that we are
required to carry.''
At that, I asked the question, I said, ''Well, will we be
mentioned in the policy 1''
And he said, "No, l\:Ir. Bolling· insists that the policy be
written to him directly, and this is the amount of the premium.''
So I drew the check for the premium, and he told me that
Mr. Bolling had requested that the check be delivered through
him to the Norton Imrnrance Agency in order that
page 331 ~ he may be assured that the premiums were paid.
·
Q. Neither l\Ir. Query nor anyone else called
you by telephone from Norton and told you the amount of
the check or the name of the payee?
A. No, sir.
Q. .And at the time l\fr. Query asked you to issue such a
voucher, he already lmd in his hnnd the prepared lease agreement between the King Coal Theatres Corporation and Mr.
Bolling?
A. I am sure that he had been in here with the final draft
of the lease agreement. ,v-hether it was executed at that
time, I don't know.
Q. But you do recollect an understanding that the parties
had reached that agreement at that time l
.A. Yes, sir.
Q. And was the vouc!1er dated on that date or did you date
it back?
.A. It was dated Februarv 11.
Q. Was that the actual dny that Mr. Query came to you
and asked you to issue such a voucher?
0
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A. I think it was. It was early in the morning when I got
it., he was just ready to go to Norton.
Q. He had just come from Norton the day previous, I take
it, the night before 1
A. I don't know when he came in.
page 332 } Q. You are reasonably sure that February 11
.
was the actual date that Mr. Query came to you
and asked you to issue such a check?
A. That is a long time ag·o, sir. To the best of my knowledge, that is true.
Q. And you delivered the cl1eck to Mr. Query for delivery
to :Mr. Bolling, you said?
A. Yes, sir, definitely.
Q. Mr. BeVille, I take it that you have available the letter
of July 5, 1944, from the Norton Insurance Agency, directed
to King Coal Theatres, Incorporated, at Marion, Virginia,
which was in reply to a letter from you to the insurance
agency dated on June 30, 1944¥
A. I think I would have those in my file, sir, yes, sir. I
do·n 't have them here.
Mr. Heuser: A photostatic copy is in evidence. I will
show it to you, if you care to see it. (Handing document to
the witness.)
Q. I shall ask you now if after you received the letter from
the Norton Insurance Agency stating that Mr. Bolling had
paid the premium on the insurance, did you write to Mr.
Bolling about the matter?
A. I did not, but I immediately got in touch with Mr. Query
and he through, I believe a ~fr. ·wnson, were to contact Mr.
Bolling immediately on the subject. We underpage 333 } stood that the check was on Mr. Bolling's desk
still unused today.
Q. You had no further cor~esponclence either with the Norton Insurance Agency or with Mr. Bo1ling· about the matter¥
A. No, sir, I did not. I turned the matter over to Mr.
Query at that time.
Q. If the $50.,000 public liability insurance policv covering
the operation of the Bolling Theatre is in existence, do you
·
know where it is 7
A. Yes, sir, I have it here.
Q. Do you have the one that was in existence on February
1, 1944?
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.A. No, .sir.
Q. Was there one 1
A. Yes, .sir.
Q. What has become of iU
.A. I destroy policies, that is common practice.
Q. They are only for a one year term I take it?
A. Correct, that is true in all liability policies.
Q. ·when you had that policy renewed, did you ask the insurance company to send a certificate to Mr. Bolling showing
that it was in existence and it was renewed Y
A. Yes, sir, I have the-we have the certificate here. · As
.a matter of fact, the policy had not come through our brokers
.at the time this suit was instituted. I think the certificate
was transmitted to me on the date of January
page 334 ~ second, received here possibly a couple of days
later. That policy was dated January 1.
Q. So you never did send a certificate on that liability
policy to Mr. Bolling?
A. No, sir,, immediately I turned it over to Mr. Collins for
his files.
Q. You didn't cause the insurance company to issue or
send to Mr. Bolling any certificate showing· the existence of
the renewal of the fire insurance policy either, did you Y
A. Yes, sir, I have always mailed those to Mr. Bolling.
Q. You mailed those to Mm!
A. Perfunctorily, yes, sir.
Q. Do you have a copy of any letter of transmittal?
A. No, sir, I don't.
Q. Did you write such a letter 1
A. No.
Q. What happened to those, Mr. BcVille!
A. What happened to what?
Q. To the copies of the letter of transmittal to Mr. Bolling?
A. I didn't write them.
Q. Oh, you just stuck them in an envelope and mailed them
to himY
A. It is customary, our inf?Urance brokers
page 335 } usually do that to 11s when they send us policies.
Q. Do you mean to say you mailed them to Mr.
Bolling, or the insurance company or broker 7
A. I think that the insurance broker., Boswell, mailed the
first one perhaps, at my instruction, and subsequently after
renewal, as the renewal would come in, he would send me
both copies.
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I think all of those have hecn mailecl to M:r .. Bolling with
the possible exception of just this one that we have hereon this final, the one that fa in effect now,. it has· never been
delivered.
Q. Isn't it true that under the first lease agreement between
these parties, that Mr. Bolling wrote you several letters trying to get certificates showing that insuranc.e was in effect?
A. I wouldn't say severa]. I think I have one or two perhaps, each one of which was transmitted to our insurance.
broker and he was instructed to forward the certificate to
hini, and I am positive that Mr. Bolling received that from
our ~~okei:. I recall very definitely a letter stating that it had
been.done.
Q. How long did it take him to get such a certificate¥
A. Sfr, I couldn't answer that. J think that there was
some complication in arranging it as a result of our blanket
insurance policy,. but it was done.
page 336

~

Mr. Collins : Let me object to all questions
with regard to the sending of uny certificates to
Mr. Bolling because of the fact that the requirement of the
lease agreement is only that proper insurance carriage be
had as to public liability and as to fire, regardless of whether
certificates were forwarded to l\fr. Bolling· or not., and such
was not required under the iease agreement. SuC'.h insurance
was in effect for his benefit, as the record obviously shows,
and there was no duty upon the part of the defendant company to forward any certi:ficate8 of insurance or any insurance policies, if in fact, the insurance was maintained as provided in the lease agreement.
Q. Mr. BeVille, didn't Mr. Bolling write yon to this effect,
that he himself was carrying· fire insurance and that he
wanted to know that the lessee had taken out such fire insurance so that he would know whethrr or not to cancel his insurance, and that if he was not advised of the carrying of
such insurance by the lessee, that he was going to bill the
receipt for his costs in the matter t
"
A. I don't recall any such letter sir.
Q. What you have just stated to he the fact about getting·
these certificates would indicate that the brokers don't send
them out as a matter of course, do they, ::Mr. BeVillel
A. Definitely, he does.
page 337 } Q. What happened in this case that there wa!:
so much confusion about it f
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A. In the first .instance, that was the first policy that .we
were required to carry insurance for his benefit. Tl1e arrangement had just been made under the original lease and
we already bad, sir, a blanket insurance policy on our theatres, and it was a matter of simple inclusion of that particular theatre and the g·etting of the certificate, if you understand insurance, sir, that an agent can bind your coverage
pending the proper endorsement to the policy. That was
what was done immediately.
The binder was proper, we had ample coverage. It was
just a matter of circulating through the insurance company
the necessary paper work in order to ~ret the proper endorsement to the policy accepted and the endorsement which was
forwarded to Mr. Bolling at the proper time.
Q. Didn't you write nfr. Bolling in response to his request
and state that the required insurance was in effect, but that
yon couldn't get the certificate due to this blanket type of
policy that your company was carrying f
Mr. Collins: This question is objected to for the reason
·that there is no obligation under the policy to forward to
l\Ir. Bolling any type of certificate; and the only duty is to
see that the insurance is carried.
Tlie evidence is that there was ample insurance
page 338 } ooverag·e and thus far there has been no evidence
to the contrary both as to public liability insurance and as to fire insurance.
Mr. Heuser: "\Ve are glad to know the position of the defendant in this case, that the lessor is not entitled to any information as to whether or not the important covenants were
actually carried out or not.
:Mr. Collins: If th-0 lessor had bothered himself to ask
for information as to what insurance was on the building,.
he already knew th-0re was $70,000 on the building, because
he had the policy in his posse~sion, and he could very easily
have been infoxmed if he had asked as to the existence of the
other policies.

Q. Let me ask you this, l\ir. BcVille., did you ever ask Mr.
Bolling if it were agreeable with him for this $10,000 :fire
insurance policy to be carried in a blanket policy instead
of in a separa t.e policy f
Mr. Collins: This question is objected to for the reason
that there is no oblig·ation under the lease agreement to do
other than to carry $10,000 insurance.
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The question is whether or not there was_ $10,000 ·insurance
carried, and there is no right under the lease agreement for
Mr. Bolling to ask for anythin~ other than the carriage of
$10,000 insurance; no occasion, therefore, to ask him whether
it suited him to be in a blanket policy or otherwise.
pag·e 339 ~ Mr. Heuser: I still want the answer.
( Question read by the reported.)
The ·witness: I will answer that by saying I did not consider it necessary to ask.

Q. You didn't consider that that was any of Mr. Bolling's
business whether it was carried in a separate policy or in
a blanket policy t
A. No, sir, definitely.
Q. Can you state, without consultin~ your records, about
what the value of the furniture and fixtures are in the Lincoln Theatre 1 I take it that is the most valuable theatre
possibly the Lincoln Theatres Corporation owns, isn't iU
A. The Lincoln Theatres Corporation doesn't own that.
Q. Does it own the furniture and fixturns in there?
A. To some extent, not in its entirety.
Q. It appears in the blanket insurance poliey expiring
April 17, 1'946, that the following· prope1.~ties are covered:
First, Rialto Theatre and Frank's Grill and Rooms, Main
Street, Marion, Virginia.
Will you state what the v-alue of the properties insured
there are?
A. I couldn't g·ive you that figure to save my life. I could
by referring to our records.
Q. Could yon givens an approximate estimate?
page 340 ~ A. I m~ght explain what I thii?k you are trying
to get at m the method of operation of tl1e blanket
insurance policy, which wiJl probably save a lot of questions.
First, i~ order to obtain _a blanket insurance policy, you
have to stipulate the properties that are to be covered.
Second, you have to file with the Irnmrance Rating Bureaus
a statement of value on each partieular piece of propertv,
and when that is done., the whole of the properties are thro-wn
into a single policy with an average rate, for the benefit of
the policyholder. That is advantageous for this reason, that
you always have 100 per cent coverage on any single location,
with the inclusion of a 90 per cent co-insm·ance c1ause which
saves on expense in premium.
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The results of that is that at all times you are fully covered
in any single location, provided your values don't change,
.at which time you are supposed to adjust the insurance to
,cover that.
That accounts in the difference in the old policy and the
1iew one, you have in your h.and, with the filing of a new statement of values, but at all times that statement of values has
earried the Bolling Theatre at $10,000, as required 1mder the
,contract.
. Mr. Heuser: 1V·e are glad to have that information.
Q. I ask you if you have your statement of values that was
submitted to obtain this present contract?
page 341 } A.
don't retain that, lt is on file with the
insurance company, usually on a special form
that is required from the insurance company. They don't
give you a copy of it.
Q.
ould you construe the policy to full coverage on each
item in there Y
A. Correct.
Q. And the policy itself shows this 90 per cent co-insnr:ance?
A. That's correct. That would only apply in the event of
total loss simultaneously at all locations, which is very unlikely.
Q. If you submitted the Bolling Theatre's furniture and
fixtures at $10.,000 in your statement of value, that would
have left you only $24,000 for these other four theatres?
A. That's correct.
Q. I believe you have also told us that the advantage in
that type of policy is a little bit better premium rate on the
whole thing than it would be by taking separate policies Y
A. Not necessarily unless you wanted 100 per cent coverage
on a single location, you would have a little high1-}r premium.
Q. Were you generally familiar with the terms
page 342 ~ on the new lease agreement dated February: 1944?
A. Yes, sir.
Q. Yon, of course, bad it brought to your attention it was
the duty of the lessee to pay the real estate taxes?
A. That's correct, yes, sir.
·
Q. When you paid the real estate taxes on the Norton Theatre building in Norton, when you received the tax tickets
for that tax, didn't it occur to you tl,at yon ought to do something about paying the tax on the Bolling Theatre, to find
out how much that tax would be?
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A .. Sir., I might put that to you in this way.. :My multiplicity
of all the .situations where we have several corporations and
a lot of property, we have other locations of property on.
lease, and in all instances where we have agreed to pay taxes,.
alwavs it has been customarv for tl1(~ land owner to send us.
tax bills or the notice thereof' if we are supposed to pay
them, and we have always done tl1at.. This is the first instance in our negotiations that we have ever had anyo11<.1 do
that or take the stand that. Mr .. Bollinµ; has at this time.
Q. You then were depending on Mr. Bolling to mail the tax
ticket to you aud request you to pay it!
A. I ,think that iR reasonable ..
Q. I just wanted to know if that was your only excuse for
· not paying them.
page 343 ~ A. Had we had notice, we definitely would have
paid them.
Q. In any of your otlier lease agreements, did you have a
provision that the lessee-the lessor sha]] pay the tax and
bill the receipt for reimbursement or mail the tax tickets to
the lessee!
A. I don't quite follow yon sir, but we have numerou·s other·
leases where we have agreed to pay taxes, and we have always been able to handle that on a gentleman's basis and receive the tax notfoe from the fand owner and pay them.
Q. You don't have in mind the wording of those various
leases now, do you, what the duty of each party is with referenoo to the taxes f
A. I know that none of them require that the land owner
forward the notice. I know that none of them reouirc tllat
we make any special effort to obtain the notice. "\Ve ag·reed
to pay them, we stand ready to pay them at all times. We
haven't any difficulty ·with oul' other land owners.
Q. Did you ever let .any of tbe other taxes that you are
due to pay become delinquent by incurring the five per cent
penalty on December 51
A. I think tbat could 11ave Imppennd, sir, over a period
of years. In most instances, our le~sors forward the notices in due time and we take care of them without too much
trouble.
page 344 ~ Q. You don't recall any particular instanee in
which it has ha1Jpened other than in this case, do
youf
A. Yes, sir, I think I e-a11 in the case of a pieee of property that we owned through another corporation in KinU"Rport, Tennessee, on which there is a mortage and the fox
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notices have been going to the mortg·age holder in one or two
instances. I think I recall definitely that the tax notices did
not get to me and we involved a penalty on those instances.
Q. I take it you are more familiar with the Virginia real
estate tax law and procedure than you are the Tennessee ·1
A. vVell, I wouldn't say that sir, I have gone into both of
them.
Q. But you do know, of course, that the penalty date in
Virginia is December 5?
A. That's correct, the day after Decembc~r 5.
Q. And you did pay your other real estate tax in Norton
on time in 1944 °/
A. Correct.
Mr. Heuser: I believe that's all.

RE-DIRECT EXAMINATION.
By Mr. Collins :
Q. Mr. BeVille, you say that you thought that matter would
be handled on a gentleman's basis. You knew:, of course, that
the tax tickets come out considerably before the
page 345 ~ fifth of December and that Mr. Bolling, therefore,
would receive the tax bill and you thought that in
due course he would simply mail you the bill or let you pay
the bill 1
A. That's right.
.
Q. You didn't ever apprehend he would wait until the fifth
and then himself g·o and pay the taxes?
A. I had no notice from l\fr. Bolling that he was assuming
that responsibility.
Q. And didn't have any such notice until he brought this
suit and set forth the fact that he had gone and paid the
taxes on the filth of December f
Mr. Greear: I object to that as leading and suggestive.
Q. As a reason to try to vitiate the lease entered into on
February 11, 1944.
A. That's right.
Q. You were ready, willing and ab]e at all times to pay the
taxes on that property?
l\fr. Greear: Same objection.
The Witness: That is right.
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Q. Would have been glad to pay them?
A. Correct.
Mr. Greear: Same objection.

Q. As a matter of fact, when it was finally disclosed
that Mr. Bolling· had paid it, you sent him a check

page 346

t for the amount tlmt he said he had paid?

I\Ir. Greear: Same objection.
The Witness: Correct.

Q. He refused the check?
A. Correct.
Mr. Greear: Same objection.

Q. There seems to be some question a w bile ago as to the
actual date of the execution of tho origii~al lease agTeement
on February 11, 1944.
I will ask you to look at the lease agreement which you
have in your file and see if it isn't dated on the 11th of February, 1944, and notarized by Marian S. "Whitworth, 1944,
February 11 Y
A. It is.
Q. Mr. BeVille, at all times since February 11, 1944, the
Bolling Theatre bas been covered by $50,000 public liability
insurance, has it noU
A. Correct.
Q. It has also been covered hy $70,000 fire immrance, which
policies have been in the possession of I\fr. Bolling?
A. Correct.
Q. It has been covered by $10,000, in excess of $10,000 on
all of the :fixtures and personal property located in the Bolling Theatre, correcH
.
page 347 t A. That is absolutely correct.
Q. And as a matter of fact, the equipment, :fixtures and personal property in the Bolling Theatre belong to
the King Coal Theatres Corporation f
A. That's correct.
Q. And were acquired from Mr. Bolling under the old
agreement of 1941, at which time there was a bill of sale incorporated in the lease for that equipment?
A. Right and paid cash for it.
·
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Q. So the insurance so far as equipment is concerned, is
the insurance of your own proper~yt
A. That's correct.
Q. Has Mr. Bolling ever asked you to advise him as to the
status of the public liability insurance, where it was carried
and by whom it was carried?
A. I don't recall that he di~l, sir.
Q. Has he ever asked anything conc~rning the status of
the fire insurance on the equipment and personal property
in the Bolling Theatref
A. The only correspondence we have had was at the outset of our first agreement, but not since the effective date of
the last agreement.

Mr. Collins: I believe that is all.
RE-CROSS EXA.:MINA~PION.

By Mr. Heuser:
Q. Just a minute, Mr. BeVille, I will a~k you to
look at one of the originally executed deeds of
lease between the parties to this suit and st.ate what the date
of it is as shown on the first page.
A. The original one you mean?
Q. Yes, the one dated 1944.
A. I don't have that original.

page 348

Mr.
The
1\ilr.
meJ\t.
The

~

Collins : Yes, you have.
Witness: Oh, the 1944 one? The execution dateHeuser: I am talking about the date of the docuWitness: First day of February, 1944.

Q. I believe the notary's certificate as to the execution of
the contract by King· Coal Theatres, Incorporated, recites
that the document is dated February 11?
A. Executed February 11.
·
Q. See if it doesn't also recite that the document, the foregoing document, dated Febmary 11A. It says the foregoing writing. I imagine that means
the signatures.

Mr. Heuser: Of course., H is obviously an error, the Notary's certificate?
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::M:r .. Collins: I don't ag1·ee with the fact. He is certifying
the foregoing· instrument elated for execution on

page 349 ~ the 11th day of February.

Q. Look at this certificate bearing elate of February 11Mr. Collins: The top there is dated February 1, but the
execution date is February 11.
Mr. Heuser: I am talking about this certificate.
Mr. Collins: We might just say that the notary's certificate is as follows:
"·State of Virginia
'' County of Smyth, to-wit
'' I, Marian S. ·Whitworth, a N otar~r Public in and for the
County of Smyth, in tlic State of Virginia, do hereby certify
that this day personally appeared before me, J. D. Lincoln,
Vice-President and ,J. vV. Horne, Secretary of King Coal
Theatres, Incorporated, whose nam()S are signed to tLe foregoing writing bearing date of February 11, 1944, and aclmowledged the same before me., in my county and state aforesaid.
"Given under my hand this, the nth day of February,.
1944.
"My Commission expires May 4, 1947.

:MARIANS. WIITTvVORTH,
Notary Public.' 1

py

That the certific~te abo!e that
Mr. "\Vray, "\V. l\f. Wray,
the previous notarial certrficate, 1s as follows:
page 350 ~

"State of Virginia
'' County of ,vise, to-wit

"I, W. :M:. "\Vray, a Notary Public in and for the Conntv
aforesaid, in the State of Virginia, do hereby certifv that
R. H. Bolling and Mary J. Bolling,. his wife, whose names
are signed to the writing above., l1ave this day acknowledged
the same before me in mv Countv aforesaid.
"Given under my lrnnd this,. the 11th day of Februarv,
1944.
"'
''My Commission expires Jannary 14, 1946.

wr.

M. WRAY,
Notary Public.''
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Which shows that obviously Mr. Bolling, Mary ,J. Bolling
and John D. Lincoln signed as shown above, their signature,
that it was signed on the 11th day of February, 1944, despite
the fact that at the top of the instrument it is dated li,ebruary 1.
Mr. Query: It was done for convenience.
Mr. Heuser: Tl1e notary'{:; certificHte as to. l\fr. Lincoln's
signature contains an error as referring to the foregoing instrument as being dated February 11. It is actually dated
February 1.
l\Ir. Collins: I disagree with you entirely. It shows it
was executed by all the parties. It was actually executed
on February 11. In both notaries' certificates it is dated
February 11, which was the date of tbe ex~cution
page 351 ~ despite the fact tlmt it isn't the date set forth
on the top of the instrument which i.s February 1.
Mr. Heuser: That if:: all.
Mr. Collins: I have no further qw~stions.
("Witness excused.)
(Signature waived.)
3 :45 o'clock p. m.
CHARLES C. LINCOLN
being first duly sworn, was examined and deposed as follows:
DIRECT EXA:\IINATION.
By l\Ir. Collins:
Q. Mr. Lincoln, please ~tate your name., age, residence and
connection ,,,.ith the defendant company here, the King Coal
Theatres.
A. Charles C. Lincoln, ,Jr., Marion, Virginia, 46 vears old,
President of King Coal Theatres, Incorporated.
..
Q. Mr. Lincoln, are you familiar with the original negotiations that have been curried on bv 1\f r. J. D. Lincoln and Mr.
Query with Mr. Bolling, concerni'ng the original lease agTeement of 1941 of the Bol1ing Theatre?
A. Yes, I was aware of that.
Q. Are you also familiar with details of negotiation of the
agreement of February l or 11, betwe<?n Mr. J. D. Lincoln,
Mr. Ralph Lincoln., ::Mr. Query and Br. Bolling?
A. That's right.
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Q. Do you know anything of the detail concernthe payment of the insurance premiums on
the $70,000 insurance covering the building there,
except for the fact that it was supposed to be paid by you¥
A. Only what I read after the contract was drawn, at least
as to the original agreement. I saw the temporary first
ag·reement that was executed.
Q. Did you or not know an~thing about the mechanics
that were used for the payment of that insurance premium Y
A. No, I don't tend to those details myself.
Q. "\Vere you familiar with the amount of public liability
insurance that was to be carried on the theatre at Norton Y
A. I was.
Q. Do you know anything about the details of the mechanics of procuring the insurance, how it was carried, and by
whom?
A. No, that was turned over to Mr. BeVille who handles
the insurance matters on the various properties of corporation insurance we are interested in.
Q. I assume the same thing would be true of the fire insurance?
A. That's correct.
Q. As well as the permission of Mr. Bolling 's family and
grandchildren to attend the show?
page 353 ~ A. The only thing I know about that, I read it
in the contract and we agreed to it.
Q. Did you ever know anything about any contention that
there was any violation as to any of these obligations until
this suit was brought?
A. Not until we received notice of this suit.
Q. Mr. Lincoln, in the old agreement of 1941, a rental of
$700 per month was provided for. In the ag-reement of February 1 or 11, as the case may be, of 1944, a rental of $1,250
is provided for.
Did you pass on the question of the increase in rent being
president of this company?
A. I did, sir.
Q. As an· executive of your company, what were the leading considerations that induced the increase in rental from
$700 to $1,250?
A. As a consideration for its future purchase.
Q. In other words, in the second agreement you obtained
the right to purchase this property at the expiration of the
lease for $33,000?
page 352

r ing
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A. That's right.
Q. That was one of the moth·atiug things that actuated
you in agreeing to an increase in rental from $700 to $1,250
.a month?
A. We certainly agreed to that.
page 354 } Q. Do you recall the occasion when the fire occurred there at the Norton Theatre¥
A. I wasn't in town at the time, I was told about it.
Q. Do you know what your company did in connection with
the repairs and improvement to that theatre after the fire?
A. Yes, I am familiar with that. I think there was some
actual correspondence in which I took part, that we were
trying to get this insurance out of the way, turned over to
us so that w~ could go ahead and restore the building to its
original state and thus continue with our lease as provided
for in the contract.
Q. "\Vere you ever successful in procuring the insurance?
A. We were not, and that finally led to the final culmination that the new lease made in February, 1944, obviated
or immediately followed the various negotiations there to get
the building back in its original state. Subsequently we put
it back. As a matter of fact, I personally okayed the expenditure of more money than would have been necessary to
put it back in its original condition, due to the fact that at
that time we had an option to purchase the building, and we
felt we were improving· our own property rather than prop.
erty of lease hold.
page 355 ~ Q. Under the original agreement of 1941, I believe it ran for five years, and despite the fact
that the fire occurred, despite the fact that Mr. Bolling had
procured and insisted on holding· the insurance money, you
were never able to get him to utilize that insurance money
to repair the building so that you could proceed under the
lease as you agreed?
A. "\Ve called upon him to do so, to live up to the terms
of the lease and were not successful in getting any action.
Q. Finally you were able to enter into the agreement of
February 1 or 11, 1944, by leaving him with $10,000 insurance,
whatever the amount was collected, and by incurring whatever expense was necessary in order to put the building in
shape to operate?
.l\.. That's correct. As I stated, before we repaired the
building and put it back in shape at our own expense, following the execution of the lease of February 11, 1944.
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Q.. Since the execution of the lease agTeement of February 1 or 11, 1944, has any contention ever been made to you,.
as chief executive of your company, by Mr. Bolling or anyone else, that there was any hang over obligation on you as.
a result of the fire that had happened under the old leasei
A. None whatsoever. The only contact I have
page 356 ~ there was the occasion of several visits from Mr.
Bolling· immediately following I will say within
the month. of the execution of this contract, Mr. Bolling· madeseveral trips to Marion and sent emissaries, I know on at
least one other occasion and maybe- two, made no mention
whatsoever of any obligation under the fire, but simply expressed extreme dissatisfaction with having· made a contract
and asking how in the world he could be released from the
eontract which he and his wife had already signed.
Q. You are speaking now of his visits, several visits and
visits of his emissaries, after the execution of the lease agreement of February 1 or 11, 1944'1
A. That's correct.
Q. And on no occasion when he came here to see you about
that lease agreement, or when his emissaries came-and I
would like you to state who came, if you recall-did any of
them ever raise any question about any obligation under the
previous lease Y
A. There was never any discussion of that. The discussion centered entirely on how he could repurchase the agreement he had made, the agreement to lease and to sen; and
there was never any suggestion or any inference or any
statement made of any obligation as resulting from any act
of the first lease or of a fire.
Q. And when you executed the lease of Februpage 357 ~ ary 1 or 11, 1944, when your company did and Mr.
Bolling and his wife executed it, it was understood and the lease so states, does it not, that that lease
supersedes any outstanding I.ease, that is exclusive of any
lease that was in existence 1 ·
A. That is a definite part of the new lease.
Q. You so reg·arded it and your company did, when you
executed it f
A. And operated thereunder.
Q. You say Mr. Bolling came here several times after February, 1944, and sent emissaries here. Do you recall who
came in his interest1
A. The first visit we had was from a Mr. Reese, I believe,
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representing himself as a real estate man, and there was a
Mr. Krelbert. We have those records out there of visitors.
Mr. Reese seemed to be the one who was doing tbe talking,
representing himself as an agent of Mr. Bolling 's, coming
to us to know under what conditions and for what consideration we would sell him back the property which he had agreed
to lease and to sell us, and under what conditions and for
what consideration we would sell the Norton Theatre, which
was currently owned by King Coal Theatres, Incorporated.
Q. You are sure that was after February, 19441
A. The first visit we have a record of from Mr.
page 358 ~ Bolling personally was on F'ebruary 22, 1944.
Q. "\Vhat was Mr. Bolling's frame of mind and
what did he have to say at that time about trying to get out
from under this lease and the reason why he was trying to
get out from under this lease¥
A. Mr. Bolling came to me:Mr. Greear: "\Ve object to the form of the question. It
assumes that :Mr. Bolling was trying to g·et out of the lease
and the former answer shows plainly that he was there trying to negotiate a trade of real estate in Norton at that time.
Mr. Collins: I think the answer to this question will disclose whether or not Mr. Bolling was trying to get out from
under the lease and the reasons it became necessary for him
to try to recover the Bolling· Theatre. Whether we use the
expression '' get out from under it'' or not, I don't mean to
impute to Mr. Bolling anything when I say '' get out from
under it'', except tba t be wished to regain the possession and
operation of the Bolling Theatre.
( Question read by the reporter.)
The Witness: Mr. Bolling at that time, I believe, came
here with Mr. ·wren. I believe :Mr. Heuser was also present
at this same conference, and Mr. Bolling very frankly and
emphatically, without any question on our part, stated one
reason, I recall as to why he wanted to get this
page 359 r lease back, be said if he was going to live at home
in the future or live with his wife, that be was
going to have to get this theatre back. Ever since since he
had signed it, she had been extremely dissa tisfiecl and had
made it so uncomfortable for him, he would have to go to
any length to g·et this property back to satisfy her.
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Q. I believe you keep a record showing the visitors and
dates of the visits that were made at your office during this
period of time?
A. That was done for security reasons for the Army and
Navy, yes.
Q. What else did :M:r. Bolling have to say, if anything·, about
what he wanted to do in connection with getting the lease
back?
A. Why, I think the conversation went from that point on
that what he wanted to do was to purchase the Norton Theatre which we o-wned then and still own, plus buy back his
contract which he had made on the Bolling Theatre.
And my answer to him was that we had made the contract
only a week or so before, that when we executed it, we executed it in good faith, we were in our right mind, we knew
what we wanted and we accepted his own terms on making
the contract, and after making it we certainly did not want
to give it up.
At that time we had already started arrangepage 360 ~ ments for rebuilding the theatre.
I recall very distinctly that I told Mr. Bolling
that we felt that we bad a certain interest in our properties
in Norton and that you could only make a certain return on
·moneys as of that date and probably the same situation
would continue in the near future, and that we were not particularly interested in accepting money in return for this
property, that we would much rather have the property.
Q. In any event, nothing grew out of his visit in the nature
of cancelling the lease or releasing the property to him Y
A. Nothing whatsoever.
Q. You spoke a while ago of some Mr. Reese who came
here. Why did he visit you?
.l\.. I wasn't present in talking to l\Ir. Reese, I was busy
at the time. I saw him, saw him come in. I think he was
talking-I am sure he was talking to my brother J. D. Lincoln.
Q. By the way, where is l\Ir. J. D. Lincoln now?
A. He is in London, England, at the request of the British Air Commission, British Government, official government business.
Q. You stated a while ago that :Mr. Bolling bad made, I
thought you said some two or three trips. Did he make any
trips subsequent to the one you speak of?
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page 361 }

A. I believe there was at least one that we can
probably dig out the sheets for if you would like
to have them. I believe on one occasion he brought Mrs.
Bolling with him. This particular record does not show his
signature, so I am ,sure there was a subsequent visit at a
later date. I haven't had them check the records out there.
Q. If you recall that visit, what did he lmve to say at that
time?
A. It was a repetition of the same conversation we had
before, what could he do or how could he make a deal to reacquire the property he had leased and agreed to sell to us
in Norton, and how he could acquire our theatre at Norton,
the Norton Theatre.
Q. Of course, nothing grew out of that visiU
A. That is correct.
Q. You spoke a while ago of having had substantial plans
for rebuilding this th.eatre. What have you done in connection with this, in reliance upon this lease, in reliance upon
your purchasing· of the property for $33,0001
A. The general rehabilitation of the damage that was done,
new equipment was put in. I am not thoroughly familiar
with all the details. As a matter of fact, I haven't been in
the theatre since that work was completed.
Q. Is it a fact .that considerable more money was spent
than was collected from the insurance for the
·page 362 } damage of the building 2
A. That's true.

Mr. Collins: I believe that is all.
CROSS EXAMINATION.
By l\fr. Greear:
Q. You fixed the property bac.k in very good condition,
<lidn 't you?
A. That was my instructions, that it should be done in
that way, Mr. Greear. As I have said, I haven't seen it since
that time.
Q. That cost more money than you collected from the insurance?
A. That's correct.
Q. Now prior to the execution of the agreement of February, 1944, there had been some correspondence between
Mr. Bolling and you with reference to a claim that he was
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asserting ag·ainst the King Coal Theatres because of the
damage to his building by the fire of November, 19431
A. That's correct ..
Mr- Collins: This question is objected to for the reason
that the proceeding is under llie lease agreement of February, 1944, which includes and incorporates the previous lease
and any differences that had existed at that time is not in
issue.
··
Q. Your answer to_ his request in t!Jat regard
pag·e 363 ~ ·was that he had signed a subrog·ation agTeement.
and that therefore he had no claim against you
and that any claim that would be made against King Coal
Theatres on account of this fire would be due to the insurance
company which had settled with Mr. Bollingt
A. That was my understanding.
Q. I show you a copy of a letter dated January 6, 1944,
addressed to King· Coal Theatres, Incorporated, Marion, to
your attention, from me, and ask. you if you received that
letter.
•

I

Mr.. Collins: The letter of January 6, 1944, is objected to
as pertaining to the lease agreement of February 15, 1941,
when the suit in question is based upon "t4e lease agreement
of Februa11' 1 or 11, 1944, ·and asks that the Court nullify
said lease by reason of certain failures on the part of the
defendant to perform its duties under the terms of the lease;
and therefore, the letter in question is not pertinent to the
present cause.
The Witness: Yes, we received that lettetr.
Q. Will you fille that copy as an exhibit with your deposition Y
·
Mr. Collins: Mark it Lincoln Exhibit 1.
(Thereupon the above mentioned document was filed as
Lincoln Exhibit l to the deposition of C. C. Lincoln.)

Q. Did you answer that letter f
.A.. I did.
Q. I show you a letter signed by you addressed
to me, elated January 7, 1944, and ask you if that is in answer to the letter?
A. That's correct.

page 364 ~
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Q. Will you file that, your letter of January 7, as an exhibit with your deposition 7
Mr. Collins: This letter is objected to for the same reason; and for the further reason that the agreement of February 11, 1944, incorporates and includes as a part of it any
negotiations that have been had prior to that time under the
lease of 1941.
The Witness~ Yes, sir.
(Thereupon the above mentioned document was filed as
Lincoln's Exhibit 2 to the deposition of C. C. Lincoln.)
Q. Now I show you a photostatic copy of a subrogation
receipt and assignment executed by R. H. Bolling to the National Fire Insurance Company of Hartford, Connecticut,
and ask you if you will file that as an exhibit with your deposition¥
A. That is the first time I have seen that.
Q. Will you file it'! That is the subrogation agreement
that you were writing about to Mr. Bolling in these negotiations, is it not, or one of them, that is one of the subrogation
agreements t
page 365 ~ A. That is probably very true, but we had
never seen them, we were only told that they had
been signed.
Q. Will you file that one 1
A. Yes, sir.

( Thereupon the a hove document was filed as Lincoln Exhibit 3 to the deposition of C. C. Lincoln.)
Q. Now, I will show you subrogation receipt and assig·nment executed by R. H. Bolling to the Aetna Insurance Company of Hartford, Connecticut, a photostat.
A. That is the same thing.
Q. Will you file it as an exhibit with your deposition Y
A. Yes, sir.
(Thereupon the above mentioned document was filed as
Lincoln Exhibit 4 to the deposition of C. C. Lincoln.)
Q. At the time that Mr. Bolling was coming to Marion and
sending emissaries to Marion, he was endeavoring to pur-
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chase the Norton Theatre from your corporation, was he not Y
A. Yes, he was trying to purchase the Norton as well as
to re-purchase the Bolling which he had leased under deed
of sale to us.
Q. Did you understand at that time that Mr. Bolling felt
that he had closed a deal with your brother J. D. Lincoln on
these properties and then your brother had backed out on
him and raised the price $25,0001
A. ·wm you state that a little more clearly Y
page 366 ~ Was this the deal we had bought from Mr. Bolling?
Q. Yes, sir, the negotiations with reference to purchasing
the Norton Theatre and taking back the lease on the Bolling.
A. I know nothing of any definite agreement for sale that
J. D. Lincoln made with Mr. Bolling.
Q. You did not know that ,J. D. Lincoln had made him a
proposition and that when Bolling offered to accept that
figure that then J. D. Lincoln wanted to raise the price?
·A. J. D. Lincoln would not make any proposition without
consulting me.
Q. Do you kno,v whether he made any such proposition Y
A. I certainly don't think he did.
Q. But you do not know?
A. That's right.
Mr. Collins: Let me ask this, if there is any such proposition or binding agreement with regard to the property, is
it in writing?
Mr. Greear: No, it was by telephone.
Mr. Collins: Well, we object to any such proposition as
not being· legal or binding if it isn't in writing, concerning
the purchase or sale of real estate, and submit that such evidence is not relevant to any issue in this case.
Mr. Greear: The proposition between J. D.
page 367 ~ Lincoln and R. H. Bolling was by telephone between Norton and Marion, but it does explain the
reason for Mr. R. H. Bolling':, visits to Marion and his attempts to consummate a trade for these theatre properties.

Q. I believe you stated that you had no knowledge of any
contention of any violation of the agreement between King
Coal Theatres and R. H. Bollingt
·
A. Not until the notice of suit was. received.
Q. You had never seen the letters which M.r. Bolling had
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written to King Coal Theatres about various violations which
he alleged were taking place regarding this property!
A. I have never seen any such letters.
Mr. Collins: I object to that question upon the ground
that there are no such letters. As far ·as I know, you nnd
l\fr. Bolling have not shown any letters under the agreement
of February 11, 1944, wherein he raised any protest as to
any violations. There certainly are no such letters that I
have seen in the record anyway.

Q. I believe Mr. Reese, the real estate agent that came
here in behalf of Mr. Bolling visited Marion prior to the execution of the agreement of February, 1944, did he not Y
A. That I don't recall the exact date of, that is his visit.
1Ve could probably check it on our records out here. It may
have been after the preliminary agreement was
page 368} signed in Norton and before the execution of the
final contract in its final form as of February 11,
but I don't recall from memory.
Q. It may have been before any agreement was executed 7
A. That is very possible, but I don't recall exactly the
day.
Q. There were negotiations before and after with reference to trading real estate, before any agreement was executed in February, 19441
A. Not to my knowledge until tl1at time.
Q. Hadn't your brother made a trip or two to Norton for
that purposef
A. That was in preparation for neg·otiations of this present contract which is now in existence and was signed and
executed as of February 11, 1944.
Q. On those occasions, didn't you understand that these
negotiations back and forth was with reference to Bolling
buying the Norton Theatre or you all buying the Bolling
Theatre?
A. That is very probable, I wasn't there. I don't know
the whole story.
Q. Does your visitors' record show when Mr. Reese was
here?
·
A. I imagine it would. If you care, I will have the girl
bring it in.
Q. It is not on the sheot which you have?
page 369 ~ A. Not on this sheet, no. It was on a prior
sheet.
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1

Q. What is the date of the sheet which you have here"l

"\vnen did it start and end Y
A. This one here apparently states on the 21st of February
and ends on the 22nd.
Q. During that time in which Mr. Bolling has come into
Marion and the time he sent his emhassaclors. there, his entire
proposition wa~ to purchase the N ort.011 Theatre, was it not,.
and take back the Bolling Theatre¥
A. It was to re-purchase the contract that he had made
on the Bolling Theatre., and discussi11g the pmchase from us
of the Norton Theatre.
Q. Those two were discussed together at all times, they
wanted to take King Coal Theatres b11sine-ss in Norton 1
A. That was true. There was never any discussion of any
nature whatsoever along the line that. !fr. Bolling had not
consummated an agreement.
Q. And it was looking forward to just n business transaction, trade for money Y
A. As he explained it to me, in getting him out of a very
unhappy situation that he had gotten himself in ..
Q. At hornet
A . That's right.

Mr. Greear: That's all.
page 370 ~

RE-DIRECT EXA.JIINATION.

By :Mr. Collins:
Q. Mr. Lincoln, did Mr . Bolling- on either of the visits to
which you have referred, have anything to say about any
, proposition which your brother tT, D. IJincoln had made with
him concerning an offe1· to sell this lease back to him, or the
Norton Theatre, or was he approaching you upon the basis
of trying to work out something that would make conditions
easier at home and put him back in good condition?
A. There was nothing said about any previous proposition
which may or may not have been made. The discussion wa~
toward the making-toward our making him a proposition.
Q. He had nothing to say at t]rnt time about any negotiations between him and your brother, ,J. D. Lincoln, over the
telephone or otherwise 1
·
A. None whatsoever.
Mr. Collins: I believe that is all.
Mr. Greear : Tba t is all.
(Signature waived.)
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page 371 ~

CERTIFICATE.

It is stipulated that at the taking of these depositions, the
witnesses, D. D. Query, Leon D. BeVille, and C. C. Lincoln
were duly sworn by Thomas J. Vernon, a Notary Public, and
that the undersigned reporter has properly transcribed the
testimony, and herewith certifies it as a true and correct
transcript of the testimony of the aforesaid witnesses.
ELENA BESSOLO
Depositions $69.20.
Paid by King Coal Thea trcs, Inc.
pag·e 372 ~ In the Circuit Court for Wisr. County, Virginia.

R. H. Bolling, Plaintiff,

v.

King Coal Theatres, Ineorporated, Defendant.

DEPOSITIONS.
The deposition of ·wmiam A. ·wnson taken pmsuant to
agreement of counsel at the office of Lewis Preston Collins,
Marion, Virginia, before Edith V. Olinger, a Notary Publict
to be read as evidence on behalf of the defendant.
Present: R. H. Bolling, Complainant., in person.
M. M. Heuser, Attorney for Comp]ainant.
D. D. Query, General Manager, King Coal Thentres, Incorporated.
L. Preston Collins, ...i\.ttorney for Defendant.
page 373

~

"WILLIAM A. WILSON
first being duly sworn, deposes as follows :

Mr. Collins :
Ql. You are "William .A.. '\Vilson, I believe Y
A. Yes, sir.
Q2. Please give your age and present occupation.
A. I am thirty-three years old and a Private in the United
States Army.
Q3. ,vhere is your place of residence?
A. Fort Knox, Kentucky.
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Q4. How long haye you been identified with the Armed
Forces!
A.. Seven weeks.
Q5. ·where did you live before your entry into the Service?
A. Marion, Virginia.
Q6. ··what job did you hold in civilian life just before entering· the Service 7
A. Manager of Lincoln Theatre.
Q7. How long had you managed the Lincoln Theatre?
A. I don't know just how to answer that question. I was
here with the Company six years, off and on at the Lincoln
Theatre. I bad worked at Norton managing Bolling Theatre
about eighteen months.
Q8. ,v11en did you assume the management of the Bolling
Theatre at Norton¥
A. It would be two years ag·o this April.
Q9. That would be April, 19431
A. That's right.
page 374 ~ QlO. Did you not continue in that management
up to the date of the fire which I believe occurred
in November., 1943?
A. Yes, sir.
Qll. I believe after the fire the Thea trc was reconstructed
and a new lease agreement was entered into between Mr.
Bolling and King· Coal Theatres, Incorporated, was it noU
A. Yes, sir.
Q12. Did you continue the management of this Theatre
under the new agreement?
A. Yes, sir.
Ql3. To what date?
A. To the last day of August, 1944.
Q14. Do you recall the negotiatiorn;: that were carried on
between representatives of King Coal Theatres, Incorporated,
and Mr. Bolling leading· up to the new lease which was entered into I believe in February, 1944?
A. Yes, sir.
Q15. ·who conducted those negotiations for King Coal Theatres, Incorporated, and Mr. Bolling?
A. Mr. John D. Lincoln was there, Mr. D. D. Query and
Mr. Bolling·. I don't remember just who else was there but
Mr. Ralph Lincoln was there during· the preliminary. I don't
know who Mr. BoHing's lawyer was.
Q16. Do you recall the occasion when Mr. Query came back
to Norton from Marion with the executed lease which was
;finally signed by Mr. and Mrs. Bolling?
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A. Yes, sir. I don't reme1nber the exact date
page 375 } but I remember him coming· back and having the
lease.
Q17. Do you recall anything about payment of the premium on the insurance policies which was to he made under
the terms of that lease 1
.A. A check was given to Mr. Bolling along with a month's
rent check.
Ql8. Do you recall who delivered the check to :i\iir. Bolling?
A.. Yes, Mr. Query.
Q19. ·where did this take place 1
A.. It took place in my office o~er the Theatre.
·Q20. Do you recall who else was present at that time?
A. No, I don't..
Q21. Do you recall tlle amounts of the checks delivered by
Mr. Query to Mr. Bolling?
A.. One was over Six Hundred ($600.00) Dollars and one
was for Twelve Hundred Fifty ($1,250.00) Dollars.
·
Q2. As you understood it the check for Twelve Hundred
Fifty ($1,250.00) Dollars was for the first month's rent under
the new lease and the check for Six Hundred ($600.00) odd
Dollars was to be paid for the insurance premium on the
Bolling TheatreY
A.. Yes, sir.
Q23. Did you ever after that occasioJ?. observe the SL"r Hundred ($600.00) Dollar check and if so under what circnm-stances ¥
A. Well, we had a Bond Drive to start and my typewriter
was out of commission and I asked Mr. Poston if I could borrow their typewriter. His reply was "yes'' so
page 376 ~ when I went to get the typewriter I saw a check
for over Six Hundred ($600.00) Dollars lying on
the desk. I didn't know who it was made out to for I didn't
notice since it wasn't anv business of mine.
Q24. Did you notice tfott it was a check in the form given
by your Companv 1
A. It was our check. Yes, sir.
Q25. Please state if you can the approximate date when
you were at the office of Mr. Bolling to borrow the typewriter.
A. I believe it was about a year ago this month.
Q26. That would have been in Marcl1, 1944?
A. Yes, sir.
Q27. Mr. Wilson, what sort of hearing· apparatus was there
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at the Bolling Theatre while you were there and what sys-tern of management was used by you for its operation?
A. "\Ve had the same svstem that wns installed in the Theatre at the beginning and we watched after it as closely as.
we could~ We had janitor service ancl during my time over
there we installed a stoker in order to relieve the janitor of
some of his work and to keep a fire in the furnace at all
times.
Q28. In performing your duties as manager of Bolling
Theatre what hours approximately clid you spend at the Bolling Theatre f
A. From 9 to 9 :30 in the morning and from 10 to 10 :30 at
night.
Q29. I believe the office that you occupied was next door
to Mr. Bolling's office on the seeond floor of the building¥
A. Yes, sir.
page 377 ~ Q30. vVhat would you say with reg·ard to the
efficiency and comfort of the heating system in
yot1r office while you were there from :H'ebruary, 1944, until
the time you left 1
A. vV e had some pretty cold mornings, I will admit and
maybe it was cold. I don't think it was too bad.. I always
thought we had pretty ~·ood heat in my office.
Q31. You consider then that your office and the building
were reasonably comfortable under the conditions?
A. Yes, sir.
Q32. The same system that served your office served the
office of Mr. Bolling·, I believe T
A. Yes, sir.
Q33. From the time tbat the new lease agTeement was entered into until the date of your departure, did you ever rP.ceive a.ny complaint from ~fr. Bolling or any representative
of his concerning- tl1e fact that the heating· in his office was
being improperly maintained 1
A. No, sir.
Q34. Did you ever receive any cbmplaint from any of the
other tenants in the building that the heat was improperly
maintained t

A. No, sir.
Q35. Do you or not know tl1e routine used by the janitor

in regard to tending the furnace whir.h heated the building- !
0

What instructions if any did he have and what observation
did you make if any of ]1is carrying out of those instructions?
A. He had been particularly cautioned on the fire. He was
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instructed to check the fire before going home at
page 378 ~ night to see that it was properly banked and he
always went to check it by 5 :30 in the morning to
get the house ready for opening at 12 :45. ·when I came down
in the morning I always checked the fire to see that it was
properly secure.
Q36. And you consider that the jauitor was doing his job
efficiently?
A. Yes, sir.
Q37. ·what instructions, if any, did you have and what
instructions did you give concerning admission to the Bolling
Theatre of Mr. Bolling- and members of his family?
A. My instructions were to pass l\Ir. Bolling's family~ his
immediate family and gTand children. I passed that on to
my doormen and cashiers and as far as I know it was carried
out.
Q38. Under the operation of the old lease you had had
and you had given similar instmctions, bad you not!
A. Yes, sir.
Q39. During the time that you were manager from the
date of the new lease until the time that you left, was any
question ever raised with you as manager by Mr. Bolling or
any member of his family including his grandchildren that
free access to the Bolling Theatre had been denied them 1
A. No, sir. I don't recall any.
Q40. Did Mr. Bolling himself ever register with you any
such complaint¥
A. No, sir.
Q41. Did the members of the family make use of the Theatre 1
A. Yes, sir.
You may examine him.
page 379 ~ By Mr. Heuser:
Ql. I\.Ir. ·wilson, who did you say was present
when Mr. Query delivered to J\Ir. Bolling the new lease in
your office?
A. I was present but I dQn 't know who else was present.
Q2. You don't recall anyone else being presenU
A. No.
Q3. "\Vas the lea$e at that time fully executed by both parties and ready to be delivered 1
A. As far as I know.
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Q4. Mr. Query had just returned from :Marion with it and
delivered it to Mr. Bolling in your office 1
A. Yes, sir.
Q5. You say also at that time two checks were ·delivered
to Mr. Bolling¥
.
A. Yes, sir.
Q7. One of these checks as you say was for Twelve Hundred Fifty ($1,250.00) Dollars covering the first month's rent
under the new lease f
A. Yes, sir.
QS. ,vere those checks in an envelope or did Mr. Query
have them out in his hand Y
A. I don't recall.
Q9. But you did see them 7
A. Yes, sir.
QlO. To whom was the Six Hundred ($600.00) Dollar check
payable?
A. I don't recall.
page 380 ~ Qll. How did you know what the check was

for?

A. Mr. Query said he bad checks there for insurance and
for rent and be asked me to read the lease quickly so that I
would know what paragraphs would be very important to the
manager.
Q12. And at that time Mr. Query told you that he bad two
checks for Mr. Bolling?
A. I saw the checks.
Q19. And that happened hefore Mr. Bolling· came into the
office f
A. Yes, sir.
Q20. And you saw the two checks and the lease attached?
A. Yes, sir.
Q21. "\\Tere you actually present when Mr. Qu€'ry placed
the lease and the two checks in M:r. Bolling's hands?
A. As well as I remember, I was.
Q22. Are you sure that your recollection wasn't based upon
the things Mr. Query told you be was g·oing to do?
A. As well as I remmber I was sitting at my desk when
it happened.
Q23. vVhat time of day was it?
A. I don't remember.
Q24. Morning or night f
A. It was daytime.
Q25. Now the occasion on which you borrowed Mr. Boll-
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ing's typewriter was in connection with the Fifth '\Var Loan
Drive in 19441
..A.. The sale of vVar Bonds.
Q26. .As I understand you at that time obpage 381} served a check on Mr. Bolling·'s desk that was
written on the printed form of check used by
King Coal Theatres, Incorporated 1
A. Yes, :sir.
Q27. Which desk was it on Y
A. It was on the desk in the rig-ht-hand corner of his office
where the typewriter was outside of the partition.
Q28. It was the first desk or table you would come to coming through the door from your office l
· A. I came through the door from the hall into Mr.. Bolling's office.
Q29. And the check was on the table or desk where the particular typewriter was T
A. Yes, sir.
Q30. I believe that that typewriter is a wide captioned
typewriter?
A. There were two typewriters th~re, one was a long captioned and the other a standard. I picked up the standard
typewriter.
Q31. Were there any other checks lying there at that time?
A. I believe there were quite a few other checks.
Q32. Could you observe wl1ether or not any of the others
were written on the· King- Coal Theatres check forms?
A. I don't believe there were.
Q33. But they all appeared to be unused checks?
A. They looked like they were ready for deposit at the
bank.
Q34. This particular check was on top t
A. It was lying to tl1e side.
page 382 ~ Q35. What particular thing did you notice
about the check, the date, amount, to whom it was
payable?
· A. I saw it was a King Coal check due to handling similar
checks I recognized it.
Q36. Did you notice close enoug·h to see to whom it was
payable?
A. All I recall was that it was for some Six Hundred
($600.00) odd Dollars.
·
Q37. And your present recollection is that that was in the
month of March or April, 1944?
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A .. I don't recall just ·what date it was. It was either the
latter part of March or the first part of ApriL
Q38. You say that date with refcrf\nce to the vVa:i.: Bond
Drive, as that was the reason you wanted the typewriter?
A. I had a custome1· and mine was broken and I just
wanted it to Wi'ite a few bonds. I don't believe it was in connection with the War Bond Drive.
Q39. Did you tell anybody connech~d with Bolling· Theatre
that you had seen this check for over Six Hundred ($600.00)
Dollars lying on Mr. Bolling's desk?
A. I remember, no recalling the elate of M.r. Query's last
trip, I mentioned it to him ..
Q40. You told him at that time that you had seen the check
which you recognized was the one which-was to cover the insurance?
A. Yes, sir.
Q41. vVould that have been a week or so since you had
seen itt
A. About three weeks.
page 383 ~ Q42. Was anything further said to you about
the check by Mr. Query or anyone else?
A. No until just before I went into the .Army, when this
case came up and it was mentioned at t~iat time.
Q43. After this present suit was brought upY
A. Yes, sir.
Q44. And there was no further conversation between you
and Mr. Query about this cl1eck from the time you told him
about it until this present suit was broughU
A. That's rig·ht.
Q45. At what hour did the show start in the Bolling Theatre on week days 6l
A. At 12 :45.
Q46. And you tried always to have the temperature up by
the time the show opened f
A. By ten o'clock.
Q47. What part of !he building would automatically get
warm first, the auditorium or the office?
A. The office. 'rhe auditorium is lJeated by fans, so we
had to get the temperature up enough before we turned the
fans on.
Q48. Up to what temperature did yon try to get the auditorium?
A. Seventy degrees.
Q49. It would usually he less than that ineide the auditorium, wouldn't iU
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A. It would usually be around sixty degrees.
Q50. It would be cooler in the office t ban in the
page 384 ~ auditorium 1
A. No, 8ir.
Q51. Yet in the office yon are farther away from the furnace!
A. Yes, sir.
Q52. And the furnace has to be up enough to force it around
to produce any heat?
A. Yes, sir.
Q53. ·wasn't that one of the fh·st things in the morning to
get the janitor to fire the furnace f;O you could get your steam
up!
A. That was his first duty in order that the office and the
auditorium would be properly heated by the time the show
started.
Q54. I might have misunderstood you but I believe you
stated a moment ag·o tl1at the janitor eame about 5 :30 in the
morning, was that right 1
A. Between 5 :30 and 6 :30.
Q55. Didn't he come to work about the same time you did
or maybe thirty or forty minutes before f
A. It was just some mornings he did. Yes, sir.
Q56. And he stayed on duty until the Theatre closed at
night¥
A. He stayed on until about ton o'clock.
Q57. ·what makes you think that the janitor ever got to
work as early as 5 :30 in the morning 1
A. Things would be in. pretty good shape and he would
have to get there at that time to have that much work done.
Q58. Did he clean up the Theatre in the morning?
A. Yes, sir.
page 385 ~ Q59. And when you would get there he would
have finished hiR cleaning!
A. Not all of it but he would always have two or three
hours work done. It takes that much time to do that particular kind of work.
Q60. Mr. ·wilson, is it not trne that on the cold days the
radiator and pipes in your office would be cold until almost
noon¥
A. On cold days., extremely cold clays, yes.
Q61. You had an electric heater in your office part of the
time, didn't you Y
A. No, sir. I never did.

262

Supreme Court of Appeals of Virginia

lVilliam A. TYilson.
Q62. You did at one time have a heater in the small office
up next to the projection room, didn't you?
A. Yes, sir. There is not heat in that office at all.
Q63. And you never used the electric heater in your office
on the second floor T
·
A. No, sir, I never did. I have repaired a few electric
heaters in my office but. they were not hooked up to heat the
office.
'
Q64. For whom did you repair electric heaters?
A. We used electric beaters in the box office.
Q65. And that is the only one you repaired?
A. We used them down at the Norton Theatre box office
too.
page 386 ~ Q66. Mr. ·wnson, don't you recollect the occasion on which Billy Beverley from vVise, a grands~n of l\fr. Bolling's, was refused free admission to the Theatre while you were manag·er f
A. No, sir.
Q67. Do you know l\Ir. Bolling''s grandchildren when you
see them?
A. Yes, sir.
Q68. And you never heard of any of them being refused
free admission to the Theatre•;
A. No, sir.
Q69. The question of whether or not these .grandchildren
should pay the federal tax on admission never arose while
you were there?
A. No, sir.
· RE-DIRECT EXAMINA.TION.

By Mr. Colli:m; :
Ql. Mr ...Wilson, as I understand the heating apparatus
there you don't have any 1·adiators in the Theatre auditorium
but it is necessary to get t~1e Rteam up for the building and
then when you want to heat the auditorium you use a fan to
blow the heat into the Theatre auditorium?
A. Yes, sir.
Q2. So its necessary first to beat tl1e building before you
generate sufficient heat to be nble to blow the heat into the
auditorium?
A. You have to have your heat up before you turn your
fans on.
page 387 ~ Q3. Mr. Wilson, we have talked about the
checks., all of the checks of King Coal Theatres,
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Incorpor.a ted, are handled from the of.ffoe here .at Marion, .are
they not?
A. Yes, sir..
Q4. The bills payable are "Sent herP- to the office at Marion
:and the checks in return .are issued here at Marion, are they
not?
.A. Yes, sir..
RE-CROSS EXA:MIN-t\.TIOR

By Mr. Heuser:
Ql. The heating system in the Bolling Theatr-es including
the blower have set gauges on to register the amount of pressure that is brought up, I believe?
A. Yes, sir.
Q2. And you have to generate a certain amount of pressure
before the steam will travel and heat the radiators?
A. We found it that way, yes, sir.
Q3. And it would usually take Rome time to get up enough
heat to generate the steam?
A. After we installed the stoker we had it set for the
furnace to have not less than two pounds of pressure on it
and not more than seven pounds.
Q4. At about what temperature would you usually have
the blower turned on in the auditorium?
A. It all depended on the heat outside. The weather outside.
Q5. On a fairly cold day?
page 388 } A. It probably ran ten or fifteen minutes out
of an hour or until such time as it would take the
patrons body heat.
Q6. The normal heat of the bodies of the people produce
a certain amount of heat in the building?
A. That is correct.
Q7. And prior to opening the Theatre y~u would consider
sixty-eig·bt to s_eventy degrees as high enough?
A.. Being proper, yes, sir.
Q8. I want to ask you this, on fairly cold days how long
before 12 :45 did you first turn the blower on 7
A. On fairly co1d days I instructed to have the house ready
t_o open at 12 :40 and I wanted it heated and I would check it
at 10:30 to see that things were ready to start.
Q9. You would check about 10 :30 ordinarily?
.A. Yes, sir..
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By Mr~ Collins: Signature waived and I suppose the mrderstanding· at Norton will be continued for the taking of
further deposition.
Mr. Heuser: That is right ..
WILLIAM A- WILSON.
The foregoing deposition of "William A. ,Yilson was taken
before me at the time, place and for the purpose set forth
in caption and the signatu:r;e of the witness was waived..

EDITH V. OLINGER
Notary Public.
My commission expires Sept. 7~ Hl46 ..
Depositions $7 .50•

.ALICE SMITH..
State of Virginia:
County of Wise, to-wit:
I, J .. A. Gardner., Clerk of the Circuit Court for ·wise
Connty, Virginia, do hereby certify that the foregoing is a
true and correct copy of the record in the chancery cause
styled, R.H. Bolling v. King Coal Theatres, Inc~ as appears
from the orig·inal reco1·ds in this offic'3; including the exhibits
filed in said cause and identified as follows, "A. L. Witt, Exhibit No . 1 and No. 2", "E.W. Poston, Exhibit No. 1, Crossexhibit No. 1 and Exhibits No. 3 to No. 7, inclusive"~ ''R. H.
Bolling. Exhibit No. 1 to No. 4, inclusive, and No. 8 to No. 11,.
inclusive"; D. D. Query, Exhibit No. 1 to No. 7, inclusive;
C. C. Lincoln, Exhibit No. 1 to No. 4, inclusive.
I further certify that the King· Coal Tl1eatres, Inc., defendant, has had due notice of the intention of the plaintiff, R. Hp
Bolling, to apply to the Clerk of this court for a transcript
of the record in this cause for the purpose of an appeal.
Given under my hand this the 5th cluy of April, 1946.

•J. A. GA.RDNER, Clerk,
By CHAS. I. FULLER,
Deputy Clerk.
Clerk Fee $7.50.
A Copy-Teste:
M. B. "WATTS., C. C.
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