



































































































































44 Supreme Court of Appeals of Virginia
Otto L. Tucker.

Judge Marshall: The objection is sustained.

Mr. Massie: All right, sir.

I have no further questions of this witness.

Mr. Hill: No questions.

Mr. Massie: Mrs. Cary.

Your Honor, I'm going to preface this witness’ testimony
by stating a reason. I think we can probably shorten this
by stating that the reason for calling her is because of the
affidavit being brought out.

Judge Marshall: The affidavit is not in evidence at this
time?

Mr. Massie: No, sir, it is not.

Judge Marshall: It wouldn’t be admissible?

page 52} Mr. Massie: The affidavit would not be ad-

missible, T don’t think. The only other evidence

we would have would be along the line of the deputy sheriff’s
testimony as to the activities that went on.

Judge Marshall: Apparently there is no issue as to that.
There is no issue as to the averment that the respondent
entered the jail and conferred with Kibler without having
previously met him or having been requested by Kibler to do
SO.

Mr. Hill: No, sir, no issue about that.

* - * » L

page 66 }

* * * * *

OTTO L. TUCKER,
was called as a witness in his own behalf and, having first
been duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Hill:

Q. Will you state your name and address?

A. Otto L. Tucker. My mailing address is 901 Princess
Street, Alexandria, Virginia. I live in Fairfax County,
Virginia.

Q. Are you a member of the Bar?

A. T am a member of the Virginia Bar.

Q. How long have you heen a member of the Bar?



Otto L. Tucker v. 7th Dist. Committee of Va. State Bar 45
Otto L. Tucker.

A. T was admitted to practice in the State of Virginia in
1946, in the City of Alexandria, a corporaton court; August,
I think the month was.

Q. Now, directing your attention to early June of this
year, were you consulted by some persons relative to your
employment as an attorney in this county?

A. Yes, I was.

Q. Will you tell the Court the first knowledge that you
had with reference to this case, at the time you were con-
tacted relative to your employment?

A. Yes. First, I was in my office, and I received a telephone

call asking me if I would be in my office, and it
page 67 } was parties out of Front Royal whom I had never

seen before, to my knowledge. I indicated to them
I would wait in my office for them.

Subsequent to that, the same day, to my office came one
Flynn—that is his last name; I can’t think of his first name
just now—and DeWitt Robertson. Flynn was a Negro, a
colored man, and DeWitt Robertson was a white boy.

So they came to my office, and both of them presented
to me a newspaper clipping of a certain affair that went on
in this area. They both indicated to me that they felt that
they could not get a fair trial if they retained an attorney in
this county. Robertson indicated to me that he was not there
for the purpose of retaining me, because he was going to get
a lawyer out of Luray. But Flynn came expressly for the
purpose of retaining me.

I interviewed Robertson, I talked with Flynn, and I later
talked with Flynn’s mother, and I think it was the parent
of the defendant who was concerned with this matter, named
Matthews.

Q. Was all of this in your office in Alexandria?

A. All of this was in my office in Alexandria. I think to be
exact it was on a Friday afternoon.

Q. Now, subsequent to that conversation, did you accept the
employment to come to Front Royal?

A. T did, and T arrived in Front Royal on Mon-

page 68 } day morning. When I arrived, there was assembled
Mrs. Washington, who was the mother of Flvnn,

and a Mr. Downing, who is the father of one of the defendants,
a Mrs. Newman, who is the mother of one of the defendants,
and Mrs. Matthews, and there were some other people around
as well. This was a Monday, yes, and I recall Mrs. Wash-
ington informed me that her son was back in jail. Downing
at this time was the one defendant who was out of jail, and
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Mrs. Washington informed me that her son was in jail because
of a disorderly conduct charge that had come about on the
day—on the Saturday before. ‘

Now, what had happened there was—

Q. Well, let’s not get into that. Let’s stick to this case.

A. Very well.

% %\T (()i“;]’. you talked with these parents, is that correct?

. Idid.

Q. After talking to these parents, what was the next thing
you did on that morning in reference to the matter you had
then been retained concerning?

A. T went with one Mr. Downing over to the county jail.
When I walked in, the Sheriff was there. I told him who I
was, and I told him that I wanted to talk with, and I named
off my clients, Newman, Downing, Flynn, Matthews, and I

told him T also wanted to talk with Kibler. In
page 69 } fact, I asked him first to send me in Kibler, but

Kibler was not sent in first, it was one of the
other clients that was sent in first.

I talked with him about what went on concerning the charge
under the Mob Violence Act.

Q. Did you also talk to Kibler that morning?

A. T did.

Q. Now, with reference to the conversation with Kibler—
well, first, when you went into the jail, whom did you see?

A. T saw the Sheriff,

Q. Was anyone else there at that time?

A. No, sir.

Q. Now, you talked to—who was the first person you talked
to, then? I mean among the defendants?

A. T’m sure that Flynn was the first one I talked to among
the defendants, because at the time I was talking to Flynn,
Flynn pointed out to me the Deputy Sheriff driving up,
parking his car.

Q. Then, after you talked with Flynn, then whom did you
talk to?

A. At this time, I’m not certain. But subsequent, after
talking to Flynn, I talked with Kibler.

Q. You did talk with Kibler?

A. T did talk with Kibler.

. Q. Now, will you relate to the Court just what
page 70 } occurred when you talked to Kibler? What was
your purpose in talking to him, to start with?

A. My purpose in talking to Kibler was finding out his ver-
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sion of what went on at Low Water Bridge, finding out the
part my clients had in the thing he was charged with.

Q. Tell the Court what occurred.

A. All right. The Sheriff or Deputy—I don’t know which
one brought him from the cell block to the conference room
just off the Sheriff’s office. But anyhow, when Kibler
entered, I told him who I was, that I was a lawyer, and I told
him who I represented. I told him I wanted to find out
from him his version of what went on.

Kibler began to tell me certain things about it, and some
things I made notes on, other things I didn’t, because I had
prior notes, and it was also a matter of trying to visualize
011; fit in a scene, that I did not know anything or too much
about.

In discussing that, he asked me if his probation would be
revoked, and I found out from him that he, subsequent and
apparently not too long, had been found guilty of breaking
and entering. The first question I asked him was, did he
have a lawyer. His answer was no.

Q. When you asked him did he have a lawyer, what was
~vour purpose in asking him did he have a lawyer at that
time?

A. If he had a lawyer, I was going to ask him,
page 71 } vou talk to your lawyer about your parole; that is
his business, not mine.

When I found out he did not have a lawyer, I began to con-
sult with him to try to alleviate his mind upon the breaking
of his parole. My conversation was mostly that the best
thing for him to do was to be concerned about the present
matter that he was concerned with, because the outcome of
that would determine whether or not his probation would be
broken, would be revoked.

Q. Now, was there any conversation between you relevant
to your representing him?

A. Yes, there was. When I, or somewhere in that interim,
after I had told him that he had better be most concerned
about the present incident, and I tried to draw attention back
to what I came there for—that is, interviewing him as a
_witness—we got off on an excursion again, and he was talking
about this case, and he asked me who did I represent, or put
it this way, he said, ‘“You’re representing Newman and,’’
and he. enumerated all of them except Robertson.

I said yes.

Somewhere else we went into this talk on his probation.
So again I insisted to him his best job was—his best position
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would be to retain a lawyer. So then he informed me that his
parents were too poor to retain a lawyer, and further on he
indicated that he wished that I could represent
page 72} him. He asked me what was I charging the others, .
and I'm satisfied that I told him that I was charg-
ing the others $300.

Q. Now, when did the question of his signing the note that
has been introduced into evidence—that was signed on your
yellow pad, is that correct?

A. Yes. Now, this is when this came about. At the time
that I mentioned that I was charging the other people $300,
we had some conversation, and he impressed me with the
idea that he was without money and could not retain counsel.
So I told him that he was a minor and I couldn’t represent
him, and it was a matter that his parents did not have money,
but that I would represent him anyhow. So his parents didn’t
know me, and if he wanted me to represent him, to write a
note to his parents telling them that, and I gave him my
pad.

He asked me what must he write, and I said, ‘‘Well, you
know what to write your own mother. Just ask to give me
permission to represent you.”’

With that he proceeded to write, and there was no further
coaching or anything else, so far as what he said about telling
him to write. It was in answer to his question, what must he
write to his mother, and that was my reply to that question.

Q. All right. He wrote the note. This was still
page 73 } origf your pad; is that correct? You didn’t tear it
off ¢

A. No, it was never torn off.

Q. Now, a card has been introduced into evidence. Did you
give him a card? .

A. Yes, I gave him that card as he was leaving the cell
block—I don’t mean the cell block. When he was returning
to the cell block.

Q. In other words, his recollection of that is correct, that
yoEL l%nded him the card just as he was going back?

. Yes.

Q. Now, subsequent to your talking to young Kibler, did
vou talk to any of the other defendants that day?

A. Yes, I had talked with Flynn, T had talked with Robert-
son, and T talked with one other there in the jail.

Q. That is what I’'m talking about. Did you talk with
anybody else in the jail?

A. Yes. 1T talked with one before I talked to Kibler.

&

PR Y
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Q. I’'m talking about after you talked to Kibler.

A. Yes, because came lunch, and I was informed that it was
lunch hour, and I indicated to, I believe it was the sheriff, that
I would come back, rather than disturb the routine. I had two
or three others to talk with,

Q. So you went away for lunch, and you returned to jail?

A. Yes.
page 74} Q. And you talked to some of the other defend-
ants when you returned to jail; is that correct?

A. That is right.

Q. After you talked to all of them that were in the jail,
what did you do then?

A. After that I left. I went back and I talked with the
parents—yes, because the parents were waiting for me to
return.

- Q. Did you tell the parents the purport of your conversation
with Mr. Kibler?

A. Yes, I did. I'm pretty much certain that I did, because
one of them went over to where he lived, because that is—
Kibler tried to give me directions on how to get to his home,
and I wasn’t familiar with this area. I’m pretty much certain
that I must have made some mention to the parents, because
one of them took me over there.

Q. Did you discuss with the parents of the other defendants
the possibility that you might represent young Kibler?

A. Yes, I did. And my reason for that was this: I had
informed them of what I was charging them, and knowing that
Kibler could not afford to pay a lawyer, my idea was to rep-
resent him for free, but I didn’t want these parents, those
that I was (lzﬂharging a fee, to feel that I was being unjust to

them.
page 75} Q. Did you explain to them what your position
was, why you made that suggestion?

A. That’s rlght T explained to them that Kibler was a
good witness, and so long as he told the truth he would be a
good witness for some of those involved.

Q. Now, after your conference with the parents of these
children, these boys you were representing, you say Mr. Down-
ing and "his son piloted you to the Kibler home?

A. To the Kibler home.

Q. Will you tell us what occurred when you got to the
Kibler home? Whom did you see?

A. I drove up and I stopped the car. Mr. Downing and his
son stayed in the car, I don’t know what attracted the
Kiblers’ attention, but, anyhow, Mrs. Kibler and her daughter

&
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came out, and I introduced myself, told her who I was, told
her that I had seen her son in jail, because I represented the
others, the four colored lads that were concerned in this
matter. I told her that Kibler had informed me that he would
like for me to represent him, and gave her the pad that had
his note on it. The mother informed me that she couldn’t
tell me a thing about it until her husband, the boy’s father,
came home.
N Q. Now, did she tell you when the boy’s father would be
ome?
A. Yes, she did indicate it, and I told her that I
page 76 } still had some work to do in Front Royal, and this
was more or less in the direction towards Alex-
andria, and if T had not finished before time for the father
to come home, T would stop back.

Q. Now, did you request any money—I’ll put it this way:
Was any question of money discussed between you and
Mrs. Kibler?

A. No.

Q. Did you ask her to sign a contract, or anything of that
nature?

A. T did not.

Q. Did you ask her to sign this—was this note that has
now been introduced into evidence, was that still on your
pad at that time?

A. That was still on my pad.

Q. Did you ask her to sign that?

A. T did not.

Q. What did you do with it?

A. Do? I don’t get you.

Q. I say, what did you do with the note, physically?

A. T left it on the pad. T offered it to her, but she acted
a bit concerned, like she didn’t want to take it, so I just
left it there on the pad.

Q. In other words, you held the pad out for her; is that

right?
page 77} A. That’s right. And I was in the process of
tearing it off, but she just gave a negative answer.
So at that, I just let it hang there to the pad.

Q. Now, this was in the summertime when you went out to
see Mrs. Kibler, was it not?

A. That is right.

Q. The weather was warm, or was it raining, or anything
of that nature?

L Ak ﬁfii..g e
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A. No, the weather, as well as I can remember, was a dry
day, or a hot day.

Q. Did Mrs. Kibler indicate—you say the attitude was
negative. Did she say she did not want you to represent her
son?

A. No. All she said was she couldn’t tell me a thing until
her husband got home,

In other words, she couldn’t make the decision, the decision
would be up to her husband. That is the attitude I got.

Q. Whercupon you left; is that right?

A. That is right.

Q. Now, did you subsequently go to the Kibler home?

A. A second time?

Q. Yes. :

A. Yes, on the way out of town to Alexandria, I stopped

back by there.
page 78} Q. You didn’t see Mr. or Mrs. Kibler?

A. No, I saw another sister, and I asked for
them, She indicated to me the father had been there and
gone.

I said, ““Well, I can’t wait any longer.”” And I was on my
way out to Alexandria.

Q. Now, did you ever receive any communication from
Mr. Kibler indicating whether or not he wanted you to rep-
resent his son?

A. No, I was back here to the jail on the day of the pre-
liminary hearing, and I went into the jail house, yes, to see
one or two of my clients—how many now I have forgotten
—still remaining in the jail, and also to see Kibler. I went
there to indicate to Kibler that I hadn’t gotten his parents’
consent to represent him.

Q. Did you tell him that?

A. T told him that. Even before I started to tell him that,
he indicated to me he hoped he hadn’t gotten me into trouble,
and began to enumerate to me the individuals who had been
talking to him—Mr. Phillips, Mr. Ewell, Mr. Merchant, and
so forth.

So I told him, well, I didn’t see where he would get me into
any trouble if he told the truth.

Q. You also told him you had not contacted his parents
up to that time?

A. That is right, I did.
page 79} Q. Now, did you later see his father?

A. Yes, on the way into the Juvenile Court.
There is a bench in the corridor just hefore you get into the
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Court, and I recognized his mother and his sister. Ilis
mother said to his father, ‘‘Pa, there is that man who was
over to the house to see about Bo,”’ and his father said
to me, ‘I don’t think I want you to represent him.”’

I said, ‘“Very well,”’ and kept on walking.

Q. That was all the conversation you had?

A. That is the conversation that took place.

CROSS EXAMINATION.

By Mr. Massie:

Q. Mr. Tucker, when you first went to jail on the morning
of the 22nd of June, of this year, you say you had talked to
whom?

A. T had talked with Flynn, I had talked with DeWitt
Robertson, I had talked with Downing. Those were the three
who were charged with the same thing. I had talked with
the parents, or at least one parent, of Flynn, of Newman, of
Downing, and Matthews.

Q. In other words, the only ones you had to talk to, then,
were Newman, Matthews, and Kibler?

A. I didn’t get that.
page 80} Q. The only ones you had not talked to of the
six involved in this charge were Newman, Mat-
thews and Kibler?

A. Newman, Matthews, and Kibler, and I wanted to see
Flynn, because I was employed to represent him on the dis-
orderly conduct charge, and he was back in jail.

Q. Now, who did you ask for first when you went in there?

A. Really, I can’t—oh, yes, I do. I first introduced myself,
and I told the sheriff who T wanted to see. I first called for
Kibler.

Q. You called for Kibler first?

A. Yes, but the sheriff didn’t bring him first.

Q. Who did he bring?

A. I believe it was Flynn, because at the time I went in, no
one was in there but the sheriff.

Q. What time of day was that?

A. Oh, this was in the morning.

Q. What time?

A. That I can’t pinpoint exactly, because I can’t recall
what time T got up there.
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Q. You spoke of the fact that lunch was served and it in-
terrupted your talk with Kibler,

A. No, it didn’t interrupt it. I had finished with Kibler
and Kibler was being returned to the cell block when I was

informed it was lunch period. That is when I
page 81 } indicated to the sheriff or the deputy that I could
come back after lunch.

Q. So you talked to Flynn first, and then talked to Kibler
that morning?

A. Yes.

Q. When you talked to Flynn, who brought him to you?

A. As well as I can remember, it was the sheriff.

Q. When you talked to Kibler, who brought him to you?

A. T can’t say, because I was in the room when I returned
Flynn, as well as I can remember, and I stayed inside, so
I can’t remember who did bring him in.

Q. You say when you first went in there, the sheriff was by
himself ?

. As far as I can remember.

And you and Mr. Downing were there with the sheriff?

. Mr. Downing went to the jail with me, yes.

That is what I say.

. Yes.

So that morning you only saw the sheriff in the office?

. When I first went there, yes.

And when you left, you saw him; is that right?

Now, I don’t recall whether it was the sherlff or the

deputy who was there when I left, but I recall when the
deputy sheriff drove up, "because he was pointed

page 82 } out to me, driving up, out of the window, by
Flynn.

Q. Now, as I understand your testimony, you stated to
Kibler that you would not charge him anything, that you
would represent him for nothing?

A. Well, as best I can remember, when Kibler was feeling
around—let me put it that way—to find out what I was
charging the other people, I’'m pretty much certain that I
must have indicated it to him. Anyhow, when I suggested
to him that T would represent him, subject to his parents’
approval, because he was a minor, the question came up about
money, and T told him not to be concerned about money, be-
cause I wasn’t. I’'m sure I gave him the impression that T
would represent him for free.

Q. Now, did you tell him you would represent him for
nothing?

POPOPOPOPE
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A. I’m certain that I did.

Q. A moment ago you said it was your impression. Now I
want you to know whether you are definite about this or not.

A. I’'m certain that there was conversation about the fee
with him, but there was no conversation—put it this way—
with him that I was charging him a fee.

Q. Now, at that time you had talked only to Flynn and to
Robertson about this case?

A. And Downing.

Q. And Downing?
page 83} A. Yes.
Q. Did you know that you were representing all

the others, without having talked to them?

A. I don’t get your question.

Q. There were two more that you hadn’t talked to when
you talked to Kibler, Newman and Matthews?

A. Oh, yes, their parents had retained me.

Q. Now, when you talked to Kibler, you then knew that
you were representing all of them except him?

A. Uh-huh. I wasn’t representing Robertson.

Q. You did represent Robertson, did you?

A. T was not representing Robertson.

Q. You did represent Robertson before this Court, did
you not?

A. T represented Robertson before this Court, but at the
time I talked to Kibler I was not representing Robertson.

Q. Now, when you talked to Kibler about this matter, he
told you what happened out there, you say?

A. Yes.

Q. Now, from what he told you, he would be guilty of this
offense, wouldn’t he?

Mr. S. W. Tucker: If your Honor please, I don’t know if
we are trespassing too far now on things of a confidential
nature. The attorney cannot elicit what he told
page 84 } him and what he didn’t tell him.
Judge Marshall: Objection sustained.

Bv Mr. Massie:
Q. Now, when vou went out to Kibler’s house, that was
here in Warren County, wasn’t it, the town of Front Royal?
A. Yes, I guess it is the town of Front Royal.
Q. And his mother was standing there on the porch?
A. She came out on the porch.
Q. His sister was there, too, wasn’t she?
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A. Yes.

Q. They were standing there together?

A. I don’t know what you call together, but at least—

Q. Well, as close as these two stenographers are together?

A. I guess they were.

Q. Not over a couple of feet apart? Put it that way.

A. Well,—(gesturing).

Q. They were standing at the doorway to their house, on
the porch?

A. They were standing on the porch.

Q. Now, the day of preliminary hearing, was Mr. Ewell
present?

A. I don’t know. I didn’t know him then. In fact, I
wouldn’t know him now, if he was present. I have seen him,

but I wouldn’t recognize him,
page 85} Q. Was Mr. Phillips present?
A. Oh, yes, he was present.

Q. Did you talk to Kibler that morning before the preli-
minary hearing?

A. Yes.

Q. Did you talk to him about the case?

A. No, I didn’t, because he started off talking to me, about
hoping he hadn’t gotten me into trouble, and began to tell
me who had been talking to him. Of course, at that particular
time the names didn’t mean too much to me. I told him that
as long as he told them the truth, it made no difference to me,
or words to that effect.

Q. When you talked to Kibler the first time, did you advise
him of your full relationship with the other defendants in
that charge?

A. T did.

Q. Did you advise him that his interest might be different
than their interest in the case?

Mr. Hill: Well, I think, first, your Honor, before vou
would be obligated to advise him, you would have to deter-
mine whether or not his interest was different from the
others. He may not have advised him because he may not
have seen any conflict of interest.

Judge Marshall: Counsel didn’t suggest that there was

conflict of interest. He merely asked whether
page 86 } or not it was possible that one might exist.
The objection is overruled.
The Witness: What was your question?
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By Mr. Massie:

Q. Did you advise him that there might be a conflict of in-
terest in his relationship with the other boys involved in this
case?

A. Frankly, I don’t think I advised him that.

hQ. You were willing to represent him without advising him
that?

A. I apparently didn’t see at that time any conflict of
interest.

Q. In other words, you feel that Kibler’s interest was the
same as the others?

A. Now, you mean?

Q. At the time you talked to him, in the jail, and so on.

A. Yes, I did.

Q. He had given you a full disclosure of what he knew
about the case?

A. T think he had.

Q. He advised you that he was not the one that had thrown
the Dbottle?

Mr. 8. W. Tucker: Objection, again, for the same reason.

I think now again we are getting close to the con-

page 87 } fidential nature of what he told him and what he
didn’t tell him.

Judge Marshall: That wasn’t the reason I sustained the
other objection,

What is the relevance?

Judge Waddell: Not whether he advised him or whether
he—

Mr. Massie: I understand that.

Judge Waddell: I don’t see that it is relevant to this.

Mr. Massie: The relevancy I have in mind is that the
reason for the solicitation being money primarily, of course,
and because of the relationship of these other clients—that
the situation of these other clients in regard to the charge
made against them.

Judge Marshall: The bill of particulars doesn’t set forth
anv such complaint.

Mr. Massie: Of course, the bill of particulars was very
broad, but in the last paragraph I state that he is in violation
of Subsection 6 of 54-74.

Judee Marshall: Will you read that section?

Mr. Massie: (Reading)
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“‘Subsection 6: ‘Any malpractice or any unlawful or dis-
honest or unworthy or corrupt or unprofessional conduect,’
as used in this section, shall be construed to include the im-
proper solicitation of any legal or professional business or

employment, either directly or indirectly, or the
page 88 } acceptance of employment, retainer, compensation

or costs from any person, partnership, corporation,
organization, or association, with knowledge that such person,
partnership, corporation, organization, or association, has
violated any provision of Article 7 of this Chapter, or the
failure, without sufficient cause, within a reasonable time
after demand, of any attorney at law to pay over and deliver
to the person entitled thereto, any money, surety or other
property, which has come into his hands as such attorney; pro-
vided, however, that nothing contained in this article shall
be construed to in any way prohibit any attorney from
accepting employment to defend any person, partnership,
corporation, organization, or association accused of violating
the provisions of Article 7 of this Chapter.”

Judge Marshall: That doesn’t contain any provision as to
representing persons with conflicts of interest, does it?

Mr. Massie: It would in regard to unworthy or corrupt
or unprofessional conduct.

Judge Marshall: Well, there is a canon on that, isn’t
there?

Mr. Massie: Canon 6 is the one I questioned him about.

Judge Marshall: Is there another canon?

Mr. Massie: Canon 27 is the one on solicitation. I think

that is the one, advertising, direct or indireect.
page 89} Judge Marshall: Do you actually contend that
there was a conflict of interest? ,

Mr. Massie: I think conceivably there was. The conflict
of interest being that one was principal and another was
aceessory, or principal in the second degree.

Judge Waddell: We can’t go into all that evidence, can we,
to determine that fact?

Mr. Massie: No, sir. But what I’m getting at is the
manner in which he solicited this person.

Judge Waddell: Isn’t your case solicitation, and nothing
else?

Mr. Massie: I think it is.

Judge Waddell: All right, sir.

Judge Marshall: Objection is sustained.
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By Mr. Massie:

Q. Mr. Tucker, do you know of the ruling of the Supreme
Court of the United States made in the last ten or fifteen
years, in which it is required that the courts appoint attorneys
for oppressed indigent persons in felony cases?

A. 1 don’t know.

Q. You know that the Courts of Virginia do that, don’t
you?

A. I know they do when it gets to a grand jury indict-

ment, but they don’t, as a general rule, prior to
page 90 } that time.
Q. This boy you knew was charged with a felony?

A. In fact, I am also familiar with the practice of Judge
Thomas, who is a County Court Judge in Arlington. Of
course, he never assigned any lawyer to represent a client
on a preliminary hearing, but he always tried to have some
liwyer to at least volunteer his service to represent a client
there. :

That has also been the practice of Judge Hall, in Alex-
andria. Judge Hall, in Alexandria, has continued a case for
an individual on preliminary hearing to retain counsel, if
possible,

Q. And where a man cannot retain counsel because of lack
of funds, the Court appoints counsel for them?

A. Not until after the grand jury indictment.

Q. Your intention here, original intention, was to rep-
resent this man all the way through the courts; is that
right?

A. What do you mean, original intention?

Q. When you offered to represent him, you were going to
represent him on the felony charge in the Circuit Court,
if the grand jury indieted him?

A. Well, T don’t know what could have developed after-
wards. I’'m certain that afterwards, if I had seen some

conflict of interest, then I would have tried to right
page 91 } the situation. But at that particular time, you

must remember that you had six people here
charged under a mob violence statute, that they had acted
collectively, concertedly. At that time, I wasn’t too familiar
with the statute, but T was familiar enough with it to be
concerned as to whether or not it would be a joint trial or
just what. But I definitely did not see any conflict of interest
at that time.
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Q. You were charging all the others, weren’t you?

A. What is that?

Q. You were charging all the others?

A. Charging those that I represented, yes.

Q. Why was it that you would take one without a charge?

A. Why? Because he indicated to me that his parents were
too %()ioor, and asked me to represent him, or wished that I
would.

Q. Do you go around representing people that can’t afford
counsel, just for nothing?

A. Well, it depends. I feel if I have the service to offer
and wish to do it, I have never seen anything wrong with it.
I have represented people for nothing.

Q. This fee that you were charging, was that to take the
case all the way through the Circuit Court?

Mr. Hill: Your Honor, I don’t see that that has anything
to do, one way or the other. Either he is guilty of
page 92 } some conduct or he isn’t. Whether he was going to
do it preliminary trial and charge another fee in
Circuit Court, it wouldn’t alter the situation.
Judge Marshall: Objection overruled.
Will you answer that question, please?
The Witness: What is the question, please?

(Pending question read.)
The Witness: The fee I was charging who?

By Mr. Massie:

Q. You said you were charging the others $300 apiece.

A. That was for handling their matter on through the Cir-
cuit Court?

Q. Yes.

A. Yes, it was.
. Q. Now, they had sought vou out, is that right, the other

ve?

A. The other four.

Q. Forgetting Robertson for the moment, at that time the
other four had sought you out?

A. Either directly or through their parents, yes.

Q. But neither Kibler or his parents had ever sought you
out?
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A. No. Kibler soughting me out was at that moment when

I’'m talking to him as a witness, and he asked me to represent

him, or indicating to me he wished he could have

page 93 } me to represent him. And there I informed him

that I couldn’t do business with him, I would have

to do business with his parents. I would represent him, sub-

ject to his parents’ approval. And the reason I couldn’t do

business with him was because he is a minor. He couldn’t

make a contract with me, even if I had been out to make one
with him.

Mr. Massie: I think that is all.

page 99 }

JOHN DOWNING, SR.
was called as a witness for and on behalf of the defendant
and, having first been duly sworn, was examined and testified
as follows:

page 104 }
CROSS EXAMINATION.

By Mr. Massie:

Q. Mr. Downing, you state that the first time you saw
him was on the morning of the 22nd, when he came here to
discuss the representation of all of you?

A. Yes.

Q. And the idea was for him to go up to the jail and talk
ta Kibler and see if he could represent him, too?

A. T didn’t say he went up to the jail to talk to Kibler?
There was another boy, two more boys there, at the time.

Q. But you talked to all of them?

A. To get them all.
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Q. The idea was to represent them all?
A. The idea was, yes.

* » * - L

page 117 }

EMMETT L. MERCHANT,
was recalled as a witness for and on behalf of the plaintiff
and, having previously been duly sworn, was examined and
testified further as follows:

DIRECT EXAMINATION.

By Mr. Massie:

Q. Mr. Merchant, on the 22nd of June, 1959, were you
at the Sheriff’s office in Warren County, when Otto L. Tucker
came to that office?

Yes, sir.

What did he do when he came?

. He introduced himself to the Sheriff.

Did he ask to see anybody?

. He asked to see Buford Kibler, sir.

Did he ask to see anybody else?

. Not at that time.

. I gather from that that he did on some other occasion
ask to see some other people.

page 118 }  A. After he asked to see Kibler twice, he asked

to see others.

Q. On what occasions did he talk to Kibler?

A. At that time, when he came in; and when he came
back after lunch.

Q. Who got Kibler for him?

A, T did.

Q. Did he talk to Flynn first that morning at the jail?

A. T didn’t get Flynn, no,

Mr. Hill: I didn’t hear the answer.
The Witness: No, sir.

oroPoror
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By Mr. Massie:
Q. When he called for Kibler, was that the first person he
called for?
A. Yes, it was.
Q. You were on duty that morning?
A. Yes, sir.
Q. Did he see Kibler before he saw anybody else?
A. Yes, sir.
Q. Approximately what time did Tucker leave that after-
noon, leave the jail?
a.llA. I'm not sure on that, sir. I think he talked to them
, SiT.
Q. Well, were you in the jail that afternoon
page 119 } when Mrs. Kibler came down?
A. It was late in the afternoon when she came
down, yes.
Q. Did Mrs. Kibler make any statement as to whether
Tucker had been at her home?

Mr, Hill: If your Honor please, there is no question but
what he went to her home.

Judge Waddell: It has been admitted.

Mr. Massie: I have another question that that is leading
up to.

Mr. S. W. Tucker: He wasn’t present.

Judge Marshall: Go ahead.

By Mr. Massie:

Q. About what time was the first time she came to the jail?

A. Tt was late in the afternoon, sir. I don’t know just
exactly what time it was.

Q. Now, did she make any statement as to whether or not
Mr. Tucker had asked to represent her son, and for a fee?

A. She did.

Q. What did she mention?

Mr. S. W. Tucker: I submit, your Honor, that all of this
is hearsay, so far as the respondent goes. He wasn’t present.
He doesn’t know anything about this. It is all objectionable.

Judge Marshall: The objection is overruled.

page 120 } By Mr. Massie:
Q. What fee did she mention?
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A. Mrs. Kibler told the Sheriff that Mr. Tucker tried to get
her to sign a paper for $300.

Q. What was that for?

A. A fee to represent Kibler.

Q. Did you then report this matter to the Commonwealth’s

Attorney?
A. T did.
L L ] * * L 4
page 122 }
- L L J [ ] *

FRANCIS SLAUGHTER,
was recalled as a witness for and on behalf of the plaintiff and,
having previously been duly sworn, was examined and testi-
fied further as follows:

page 123  DIRECT EXAMINATION.

By Mr, Massie:

Q. Sheriff, were you in your office on the afternoon of June
22nd of this year, when Mrs. Kibler came to the office?

A. Yes, sir.

Q. Did she make any complaint about Mr. Tucker coming
to her home seeking to represent her son?

A. Mr. Massie, I can best answer that by saying she came
there for what I considered to be advice. She told me that
Mr. Tucker had been there,

Mr. Hill: Pardon me. Just a minute, sir.

If your Honors please, I think we are going over the same
thing you ruled out from the other witness.

Judge Marshall: Isn’t this just what you objected to,
yourself, Mr. Massie? ’

Mr. Massie: No, sir.

Judge Marshall: I don’t know what the Sheriff is about to
say, of course.

Mr. Massie: I can change that question.

By Mr. Massie:
Q. When she came to your office that afternoon, did she
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make any statement as to whether or not Mr. Tucker had
charged her a fee to represent her son?

A. Yes, sir, she did.
page 124 } Q. What fee did she mention?

A. $300.

» * * » *®
A Copy—Teste:
H. G. TURNER, Clerk.
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