IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 434 7
VIRGINIA:

In the Supreme Court of Appeals beld at the Masonic Building in the City of S taunton on Tuesday t be 7th day of September, 1954.
H. R. REESE,

Appellant,

against
THOMAS W. REESE,

Appellee.

F r om the Corporation Cou rt of the Ci ty of Newport News.

Upon the petition of H. R. R eese an appeal i s awarded bim
from a decree entered by tbe Corporation Court of the City
of Newport News on the 23rd day of ..April, 1954, in a certain
proceeding tben therein depending wher ein Thomas W . Reese
was plaintiff and the petitioner was defendant ; and it appear ing from tbe certificate of tbe clerk of the said cour t that a
supersecleas bond in the penalty of six tbousand dollars, conditioned accoi·ding to law bas J1er etofo1·e been given in accor dai1cc with th~ provisions of sections 8-465 and 8-477 of the Code
of V irginia of 1950, no a<l<litional boll(l i 1'= r equired..
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Filed Oct. 10, 1952.
F. B. BARHAM, Clerk.
BILL FOR PARTITION.
To the Hon. Herbert G. Smith, Judge of said Court:
The complainant respectfully represents :
1. That he is the fee simple owner of a two-third, (2/3, intere·st in the fallowing described property:

'' An undivided one-third interest in those parcels of land
situate in the City of Newport News, formerly Elizabeth City
County, Virginia, known as Lots 18 and 19 in Block 11, as
shown on a plat entitled, "Newport News and Hampton, Old
Point Development Company's Property in Elizabeth City
County, Virginia'', recorded in the Clerk's Office of the Circuit Court of said County",
having acquired a one-third, (1/3), interest in the said property by virtue of his mother's will and a one-third, (1/3), interest by purchase from his sister, Mabel E. Griffin, which interest included any rents due to the said Mabel E. Griffin.
2. That his brother, H. R. Reese, is the owner of the remaining one-third, (1/3), interest, having· acquired the same by
virtue of bis mother's will, in the said real estate.
3. That the said H. R. Reese has occupied the premises for
sometime without making any accounting for rents to the complainant, Thomas W. Reese.
4. WHEREFORE, the complainant prays that partition. of
the real estate may be made by the Court in this cause in one
of the modes prescribed by law and if such be impracticable
that the property be sold by the Court in this cause and the
proceeds divided among those entitled thereto; that a commissioner be appointed to take accounts and that the said H. R.
Reese may be ordered to account for the rents from
page 2 ~ the property coming into his bands or for such rents
as he should have paid for the use of the two-third,
(2/3), interest in the property which he do.es: p.ot own,. and
I
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should it be determined through such accounting that the said
defendant has received from the rents and profits and use of
the property more than his share of such proceeds of the prop·erty that a personal judgment may be entered again him for
the deficiency.
THOMAS W. REESE,
By Counsel.
· H. 0. SCHEY, Counsel,
Law Bldg.,
Newport News, Va .

•
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Filed Oct. ~9, 1952.
F. B. BARHAM, Clerk.
ANSWER AND CROSS-BILL.
To the Honorable Herbert G. Smith, Judge of the said Court:
Now comes, H. R. Reese, the Defendant in this cause, for
· answer to the Complainant's bill, or to so much thereof as he
is advised that it is material that l1e should answer, but without waiving any objection to imperfections in the bill, answers
and says:
1. That he denies all of the allegations contained in paragraphs numbered one (1), two (2), three (3) and four· (4) of
said bill and calls for strict proof of each and every allegation
and fact made in the said bill.
2. And now having fully answered the Complainant's bill,
this Defendant by way of cross-bill, and in order to obtain
affirmative relief, charges and avers;

(1-a) That his mother, Roxie E. Reese, during her lifetime
purchased Lots Eig·hteen (18) and Nineteen (19) in Block
Eleven (11), as shown on a plat entitled "Newport News and
Hampton, Old Point Development Company's Property in
Elizabeth City County, Virginia", recorded in the Clerk's
Office of the Circuit Court of said County, now the City of
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Hampton, Virginia, Lot number Eighteen (18) having been
purchased first.
(2-b) That an agreement in writing was made on tile 18th
day of April, 1919, by which Hany Reese and Roxie E. Reese
agreed to sell and this Defendant, H. R. Reese, agreed to purchase Lot Eighteen (18) in Block Eleven (11), more particularly described above, for the sum of Five Thousand Dollars
($5,000.00), which amount was paid on the date the said agreement was written, as is evidenced by said agreement.
(3-c) That subsequent to the writing of the aforesaid agreement, Roxie E. Reese died, leaving a will which has
page 5 ~ been duly probated, by which she equally divided all
of' her property of every kind and description between her three children, Thomas W. Reese, H. R. Reese and
Mabel E. Griffin.
(4-d) That until recently, the aforementioned agreement
was misplaced, lost and could not be proven, and for that reason, the children of the said Roxie E. Reese treated the property at 53 Buxton Avenue, Newport News, Virginia, located
on Lot Eighteen (18) in Block Eleven (11), as if it were ·
equally owned by the three children of Roxie E. Reese deceased, when, in fact, the said property tn equity actually belonged to this Defendant, H. R. Reese.
( 5-e) That in dealing with said property, money was borrowed from the First National Bank of Newport News, Virginia, to '.renovate and recondition the property, and this Defendant, H. R. Reese, has since occupied as his home, a second
floor apartment in said premises, while the first floor apartment has been at the disposal of the Complainant, Thomas W.
Reese, for rental purposes, and the said Thomas W. Reese has
collected whatever rent that has been paid on the first floor
apartments.
(6-f) That Lot Nineteen (19) in Block Eleven (11), described particularly in paragraph one (1) of the bill of complaint is an unimproved lot adjacent to Lot Eighteen (18) on.
which the house is built, and as such,. has produced no· income
of any sort, and that said lot passed under and by virtue of
the terms of the last will and testament of Roxie E. Reese hereinbefore referred to. However, this Defendant is not advised
as to any conveyances heretofore made between his brother.,
Thomas W. Reese and his siste.r, Mabel E. Griffin, and he is
unable to state the extent of the interest of Thomas W. Reese
in said lot, but does aver and cbarg·e that he, by reason of the
said will, owns a· one-third (1/3) undivided interest therein,.
and that the property cannot be divided in kind. However,.
this Defendant is willing to purchase the interest of Thomas
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,v. Reese and/or Mabel E. Griffin in said property as soon as
their interest can be ascertained and valued.

·wHEREFORE, this Defendant, H. R. Reese respectfully
prays that the interest of the respective parties in Lot Nineteen (19) in Block Eleven (11) be determined, and that the
same be partitioned in some manner provided by
page 6 ~ law; that it be judicially determined that this Defendant is the owner in fee of Lot Eighteen (18) in
Block Eleven (11) by virtue of the aforementioned contract;
that such decrees be entered and such deeds be executed by
commissioner to be appointed by the Court, if necessary, to
establish as a matter of record that H. R. Reese is the fee
simple owner of Lot Eighteen (18) in Block Eleven (11); that
the said Thomas W. Reese be required to account for all rents
and profits derived by him from the property known as 53
Buxton .A.venue and situate on Lot Eighteen (18) in Block
Eleven (11); that this answer be treated as a cross-bill, and
Thomas W. Reese be required to answer the same in detail,
but not under oath, the oath being hereby expressly waived,
and that your Defendant, H. R. Reese be granted such other
and further and general relief in the premises as the nature
of his case may seem to entitle him to or to equity may seem
meet.
H. R. REESE.
October 25, 1952. ·
FRANK H. PITCHFORD
Law Building,
Newport News, Va.,
.A.tty. for Defendant.
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ORDER OF REFERENCE.
This cause which has been duly docketed came on this day
to be heard on the Complainant's bill and the answer and
cross-bill of the Defendant.
In consideration whereof, it is ordered that this cause be
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and the same is hereby referred to S. Vv. Colonna, one of the
commissioners in chancery of this Court to inquire into and
to report. to the Court as follows :
1. Whether or not all necessary parties in interest are now
before the Court.
2. At what elate the mother of the Complainant and Defendant, Roxie E. Reese, departed this life.
3. ·what liens, if any, or record are against the property described in the bill.
4. What amount, if any, is due for taxes on the property described in the bill.
5. The fair market value of the real estate.
6. ·what is the fair rental value of the real estate per annum.
7. Whether or not the real estate can be divided in kind.
8. What interest the parties to this suit have in the real
estate described in the said bill.
9. What rental, if any, is owed by either of the parties to the
other.
10. And all other matters that the Commissioner mav deem
pertinent or that either of the parties may request.
~

And the Court doth reserve, etc.
Enter 1/7/53.
I-I. G. S., Judge.

page 13
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Filed Oct. 16, 1953.
F. B. BARHAM, Clerk.
REPORT OF C01V[]\USSI0NER IN CHANCERY.
To the Honorable Herbert G. Smith, J udg·e of said Court:
The undersigned, S. W. Colonna, the Commissioner in
Chancery to whom the above entitled cause was referred by
decree of reference entered on the 7th day of January, 1953;
after due notice to all parties in interest, conducted a hearing
in his office at 409 Law Building, Newport News, Virginia, on
February 5th, 1953, commencing at 10 :00 o'clock A. M., adjourned, and then resumed February 6, 1953, at 3 :30 P. M., at
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which times all parties to this cause appeared in person and
by counsel. Your Commissioner in Chancery took the evidence of all witnesses for the complainant and the defendant
.and the various exhibits that were introduced, and had the
evide·nce reduced to writing in the form of depositions which
.are filed with this report and, in addition thereto, your Commissioner has examined the records in the Clerk's Offices of
the City of Hampton and the City of Newport News so far as
the same relate to the property involved in this suit.
The said decree of reference directed the undersigned to
inquire and report upon the several matters, and the undersigned will now state the inquiries and make report as follows:
1. Whether or not all necessary parties in interest are no,r
before the Court.
Your Commissioner reports that all necessary parties in interest are now before the Court.
2. At what date the mother of the complainant and defend.ant, Roxie E. Reese, departed this life.
Your Commissioner would report that R-0xie E. Reese,
mother of the complainant and defendant in this suit departed
this life on, to-wit, the .... day of October, 1942.
page 14

r

3. ·what liens, if any, of record are against the
property described in the bill.

Your Commissioner would report that the property involved in these proceedings is described as follows:
All these certain lots, pieces or parcels of land situated in
the City of Newport News, Virginia, (but formerly being
located in Elizabeth City County, Virginia, now the City of
Hampton Virginia), known and designated by the Lots Numbered EIGHTEEN (18) and NINETEEN (19) in Block Numbered ELEVEN (11) as shown on a certain map entitled,
'':Map of the Newport News, Hampton and Old Point Development Company,'' made by Braxton, Chandler and
Marye, Civil Engineers, and duly recorded in the Clerk's
Office of the City of Hampton (formerly Elizabeth City
County), Virginia, in Deed Book 21, pages 321, et seq.,
and your Commissioner would report that the property is
owned jointly, though not equally, by Thomas W. Reese, the
complainant, and Harry R. Reese, the defendant, and that
there are the following liens upon the same :
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(a) Taxes due the City of Newport News for the years:
1944, 1945, 1946, 1950, 1951, 1952 and 1953, as follows :
19~'p76.99, plus interest thereon at the rate- of
annum from December 13, 1948, until paid.
1945-$51.32, with interest thereon at the rate of
annum from December 12, 1949, until paid.
1946-$25.76, with interest thereon at the rate of
annum from December 11, 1950, until paid.

6% per
6% per
6% per

The taxes set out above for 1944, 1945 and 1946 are payable
in the Clerk's Office of this Honorable Court, and upon payment there would be an additional $1.00 charge by the Clerk.
The taxes for the years 1950, 1951, 1952 and 1953 are payable to B. G. James, Treasurer for the City of Newport News,
as follows:
1950-$24.43, plus 5% penalty, plus insterest at' the rate of
6 % per annum from July 1, 1951.
1951-$18.68, plus 5% penalty, plus interest at the rate of
6 % per annum from July 1, 1952.
1952-$9.05, plus 5% penalty, plus interest at the rate of
6% per anmrm from July 1, 1953.
1953-$70.97, ( 5 % penalty to be added if unpaid by December 5, 1953, and further, if unpaid by July I, 1954, interest at ·
the rate of 6% per annum is to be added).
~

(b) The interest of H. R. Reese, the defendant,.
is further subject to a lien of a judgment in favor
of Mabel E. Griffin rendered by this Honorable Court on
October 29, 1952, docketed in the Clerk's Office of this Honorable Court in Judgment Lien Docket 24, page 80; the amount
of said judgment being $1000.00, plus interest at 6% per
annum from April 4, 1944, plus 15% attorney's fees, plus
$14.50 costs.
page 15

4. What amount, if any, is due for taxes on the property
described in the bill.
Your Commissioner has answered inquiry No. 4 in the paragraph above.
5. The fair market value of the real estate.
Your Commissioner would report that in his opinion the
fair market value of the said property would be $6000.00.
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· 6. ·what is the fair rental value of the real ,estate per
annum.
Your Commissioner would report that in his opinion a fair
rental value for the property would be $60.00 per month, or
$720.00 per annum.
7. ·whether or not the real estate can be divided in kind.
In the opinion of your Commissioner, the real estate is not
susceptible of division in kind.
8. What interest the parties to this suit have in the real
estate described in the said bill.
Your Commissioner would report that the property is
owned by the fallowing parties in the proportions set opposite
their names :
Thomas W. Reese-2/3 rds undivided interest
H. R. Reese-1/3 undivided interest
Your Commissioner would report that the above described
property was conveyed unto Harry Reese (father of the
parties to this suit) by two separate deeds which are of record
in the City of Hampton in the Clerk's Office of the Circuit
Court thereof, respectively, in Deed Book 51, page 235, and
Deed Book 77, page 312. Thereafter, a suit for divorce was
brought in the Circuit Court of Elizabeth City County (now
City of Hampton), Virginia, by Roxie E. Reese against Harry
Reese, and that by decree entered by the said Court
page 16 ~ on December 14, 1925, spread in the Clerk's Office
of the Circuit Court for the City of Hampton (formerly Elizabeth City County), Virginia, in Chancery Order
Book 12, page 544, the complainant Roxie E. Reese was
granted an absolute divorce from the defendant in that suit,
Harry Reese, and that by that same decree it was adjudged
that the purchase price for the property had been paid primarily by Roxie E. Reese, and the said Harry Reese was
thereupon directed to convey title to Roxie E. Reese, and in
compliance with said decree the said Harry Reese did by his
deed dated December 14, 1925, and of record in the last mentioned Clerk's Office in Deed :6ook 77, page 589, convey title
unto the said Roxie E. Reese.
Roxie E. Reese, by her will dated January 2, 1925, probated
in the Superior Court of Washington County, North Caro-

10
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lina, on November 18, 1942, and an authenticated copy being
probated in the Clerk's Office of the Corporation Court for the
City of Newport News, Virginia, on December 1, 1942, and
spread in Will Book 13, page 279, did devise her real estate
equally to be divided between her children, namely, Harry
Randolph Reese, Mabel Ealenor Griffin, and Thomas ,villiam
Reese.
Thereafter, by deed dated November 20, 1951, and recorded
in the Clerk's Office of this Honorable Court on October 30,
1952, in Deed Book 279, page 20, Mabel E. Griffin, unmarried,
conveyed her one-third undivided interest in and to said property unto Thomas vV. Reese.
The defendant H. R. Reese has introduced in evidence as
defendant's Exhibit 6, a document which indicates that Harry
Reese and Roxie E. Reese received from their son Harry R.
Reese, $5000.00 on the 18th day of April, 1919. It is contended by the defense that this constitutes a deed and, therefore, the said Harry R. Reese is the owner of Lot 18 of the
property. It is the opinion of your Commissioner that such
receipt does not convey any interest in the property unto
Harry R. Reese. vVhatever else this document may be, it is
your Commissioner's opinion that it does not constitute a
deed. From the records it will be seen that the parties did
not own Lot No. 19 at the time of the execution of
page 17 ~ the receipt and the said receipt does not describe
Lot 19. The property was in litigation more than
six years after the receipt was given, and the Court in the
divorce proceedings between Harry Reese and Roxie E. Reese
decreed that the property be conveyed to Roxie E. Reese. By
deed of trust dated December 16, 1943, and recorded in the
Clerk's Office of this Honorable Court in Deed Book 191, page
467, H. R. Reese conveyed to J. J. Talman, Trustee, his interest in said lots Nos. 18 and 19, and said deed of trust recites that it is the same property as was conveyed unto H. R.
Reese, T. W. Reese and Mabel E. Griffin by the will of their
mother.
9. ·what rental, if any, is owed by either of the parties to
the other.

Your Commissioner is of the opinion that inasmuch as the
parties to this suit are joint owners of the property involved
and that no agreement was reached between them for the
payment of rent, that even though H. R. Reese has had the
use of the premises, or at least a part thereof, that he is not
liable to the plaintiff, a co-owner of said property, for rent
for the use and occupancy of said property.
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Your Commissioner is further of the opinion that there
lias not been sufficient evidence to show that H. R. Reese or
Thomas \V. Reese either collected rents for the property or
failed to acoount to the other and, therefore, your Commissioner would report that neither party is indebted to the
other for any rents derived from the property described
above.
The defendant, H. R. Reese, testified concerning some money
that he had expended for repairs on the property, but no
sufficient evidence was introduced in the proceedings to justify
your Commissioner in charging the complainant with any part
thereof and, therefore, your Commissioner reports that the
.said complainant is not indebted to the defendant for repairs
or improvements made by the said defendant upon the prop·erty.
. 10. And all other matters that the Commissioner may deem
pertinent or that either of the parties may request.
page 18 }

Your Commissioner was not requested by any of
the parties to make report on any other matter,
·and vour Commissioner knows. of no other matter than
that "on Page 84 of the transcript of the record, counsel
for the defense moved that an opportunity be allowed so that
Mabel E. Griffin might be made a party defendant to this
suit and have the validity of the Griffin v. Reese judgment referred to above adjudicated. No action has been take.n before
your Commissioner to have Mabel E. Griffin made a party.
Your Commissioner has examined the officer's return on the
motion of judgment and reports that the Officer's return is
regular upon its face, indicating a proper substituted service
upon H. R. Reese, by delivering copy to Fannie Reese, wife
of the defendant, H. R. Reese, and your Commissioner being
of the opinion that said judgment cannot be attacked collaterally, he reports same as a lien against the interest of H. R.
Reese as set out above.
Your Commissioner would recommend, however, that the
property be partitioned by a sale of the same and a division
of the proceeds thereof, in accordance with the interests as
reported above.
Your Commissioner engaged the services of two qualified
local real estate agents, who were nominated by the parties
to this cause, and they are Mr. C. M. Seward, who has submitted a bill for $10.00 appraisal fee, and Mr. E. P. Fitzlmgh, wl10 submitted a bill .for $25.00 appraisal fee. Their
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reports are attached hereto as a part of this Commissioner 1s·
report.
Your Commissioner- is advised that the Court Reporter bas:
been paid for the depositions in this matter.
Respectfully submitted1
S. W. COLONNA,
Commissioner in Chancery..

Fee for- Commissioner in Chan:cery-$200.00
I hereby certify that written: notice· of th~ filing of this
report has. been given to all parties in iuteres:t.

S. vV. COLONNA,
Commissioner i11 Chancery. .

•
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Filed Oct. 26, 1953.

F. B. BARHAM, Clerk.
EXCEPTION TO COMMISSIONER'S REPORT ..

Now comes H. R. Reese by his attorney and excepts to the
report of Commissioner, S. W. Colonna, to whom this cause
was refe·rred by a decree heretofore entered and which report
was filed with the Clerk of this Court on the 16th day of October, 1953..
FIRST EXCEPTION: The Commissioner utterlv failed
to take into account and apply the applicable facts and law to
the agreement dated April 18, 1919 by which Harry Reese
and Roxie E. Reese agreed to sell to the Defendant, H. Rr
Reese, Lot 18 in Block 11 for the sum of $5,000.00, which
amount was paid on the date the said agreement was written..
The Commissioner, in connection with said ag-reement, erroneously took the- position that the agreement was not in fact a
deed and did not convey any interest. In reaching the conclusion that the said writing was not a deed, the said Commissioner totally failed to comprehend the position of the

~· .,-=.=.._
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Defendant that the writing was merely an agreement to sell
and it ·was never contended that said writing was in fact a
deed. The Commissioner also failed to take into account applicable equity maxims.
SECOND EXCEPTION: The Commissioner erroneously
concluded that Lot 18 in Block 11 and more particularly described in the pleadings and in the Commissioner's report,
was owned jointly though not equally by Thomas Vv. Reese
and Harry R. Rem~e, the parties to this suit, and in so doing
failed to take into account the writing mentioned in exception
numbered FIRST above. The Commissioner also failed to
take into account that Harry R. Reese was the equitable
owner of said Lot 18 in Block 11 and is entitled to have a
proper deed executed by a special commissioner appointed
for the purpose of executing and delivering a deed by which
said property will be conveyed to him.
page 24

~

THIRD EXCEPTION: The Commissioner erroneously failed and refused to permit the Defendant, H. R. Reese, to assail and attack the validity of a judgment entered on October 29, 1952 in the case of Mabel E.
Griffin v. H. R. Reese by the Corporation Court for the City
of Newport K ews, which judgment was erroneously reported ·
as a valid and subsisting lien against the interest of H. R.
Reese in the real estate sought to be partitioned in this suit.
POURTH EXCEPTION: The Commissioner erroneouslv
reported that Thomas W. Reese owned a two-thirds undivided
interest and H. R. Reese owned a one-third undivided interest
in all of the property subject to partition in this suit, when
in fact H. R. Reese is entitled to the whole of Lot 18 in Block
11. No exception is taken as to the interest of the respective
parties in Lot 19 in Block 11.
FIFTH EXCEPTION: The Commissioner erroneously
failed to properly ascertain and allow for expenditures made
by the Defendant, H. R. Reese, in improving, repairing, renovating and conserving the property sought to be partitioned
in this suit.

·wHEREFORE, the said Defendant, H. R-. Reese excepts
to the report of Commissioner and prays that his said exceptions may be sustained and that said report may be corrected to the extent and in the manner indicated by said exceptions. The Defendant, H. R. Reese further prays that
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Mabel E. Griffin be made a party to this suit; that the alleged
judgment hereinbefore mentioned and entered by default on
October 29, 1952 be declared null, void and ineffective for the
reason that there was no proper service of process and said
judgment was entered by default by reason of collusion and
connivance between Mabel E. Griffin and the Plaintiff, Thomas
"\V. Reese; that a jury b~ impaneled to determine the validity
of the writing hereinbefore mentioned dated April 18, 1919 by
which Harry Reese and Roxie E. Reese acknowledged receipt
of $5,000.00 and agreed to sell and transfer to the Defendant,
H. R. Reese, Lot 18 in Block 11, and to further determine the
amount expended by the Defendant, H. R. Reese, in repairing,
renovating and preserving the property sought to
page 25 ~ be partitioned in this suit, and that a special commissioner be appointed for the purpose of executing and delivering to this Defendant, II. R. Reese a good and
sufficient deed conveying to him the fee simple title to Lot 18
in Block 11, all of which is respectfully submitted.

H. R. REESE
By FRANK H. PITCHFORD,
His attorney .

•
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Filed April 23, 1954.

F. B. BARHAM, Clerk.
PETITION TO RE-REFER TO COl\'IMISSIONER IN
CHANCERY.
To the Honorable Herbert G. Smith, Judge of said Court:·
Respectfully represents the Respondent, H. R. Reese, as follows:
1. That by Decree of Refere nee entered herein on the 7th
day of January, 1953, the above cause was referred to Shep W.
Colonna, Commissioner in Chancery, with direct.ions to make
and state certain inquiries; and,
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2. That the said Commissioner in Chancery did at a hearing
,commenced on February 5, 1953 and adjourned and then resumed on February 6, 1953 proceed to hear the testimony of
witnesses and receive certain exhibits, which testimony was
reduced to writing in the form of depositions; and,
3. That at and as a result of the said hearing on :B,ebruary
.5, 1953 and February 6, 1953, due to a misunderstanding
.amongst the Commissioner, the parties litigant and their
Counsel, there were certain written documents which were to
be introduced for and on behalf of the Respondent, H. R.
Reese, but, because of a misunderstanding, the said written
documents were never admitted and were never examined or
considered by the Commissioner in Chancry; and,
4. That on the 22nd day of April, 1954, after the retirement
from the case of Frank H. Pitchford, Esq., formerly Counsel
for the Respondent, the Respondent retained Messrs. Newman, Allaun and Downing, Attorneys, as his Counsel in an effort to have the said written documents to be properly introduced and to be duly considered by the said Commissioner in
Chancery and the Court; and,
5. That the Respondent believes and so avers
page 27 ~ that he bas been prejudiced by the failure of the
Commissioner in Chancery, due to tl1e said misun·derstanding, to consider the said written documents, all of
which is to his prejudice; and,
6. That the said Respondent was not responsible in any way
for the misunderstanding which caused the said written documents not being considered by the Commissioner in Chancery
and the Court; and,
7. Your Respondent further avers that in order that his case,
may be fully and completely presented and considered by the
Commissioner in Chancery and the Court he will suffer great
loss because of the said written documents not being before
the Court in this cause, and that the ends of justice and equity
will be met by t11is honorable Court re-referring the matter to
Shep W. Colonna, Commissioner in Chancery, in order that
the said Commissioner in Chancery may consider the said
written documents which were, because of the said misunderstanding, not considered by him and the Court.
"WHEREFORE, the said H. R. Reese, the Respondent, respectfully prays, in view of the foregoing, that this matter
may be re-referred to Shep W. Colonna, Commissioner in
Chancery for the purpose of the due introduction in evidence·
of the said written documents in his consideration of the
matters referred to him by the Decree of Reference entered on
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the 7th clay of January, 1953, as aforesaid in order that substantial justice may be promoted.
Respectfully submitted,

H.R.REESE
By RICHARD NEWMAN
Of Counsel.

•
pag~ 28
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This cause came on this day to be heard on the complainant's bill for partition the defendant's answer· and cross-bill,.
the report of S. W. Colonna, Commissioner in Chancery, to
whom this cause was referred, together· with exhibits and
depositions duly taken and filed in behalf of both parties to
this suit, exceptions to the Commissioner"s report filed by both
the complainant and the defendant and the motion of the defendant, H. R. Reese, made by counsel that additional evidence be taken in order to ascertain and allow for expenditures:
made by ~he defendant, H. R. Reese, in improving, repafring,.
renovating and conserving the property sought to be partitioned in this suit, which expenditures were made over and
above expenditures by other co-parceners,. and was arg·ued by
counsel.
UPON CONSIDERATION WHEREOF, the Court ove1~rules the exceptions to the Commissioner's report filed by both
the plaintiff and the defendant and hereby ratifies and confirms in full the Commissioner "s report and the Court further
denies the motion of the defendant that additional evidence
be taken, to all of which action by the Court each pa:rty by
counsel duly excepted.
Upon consideration whereof, it appearing to the Court that
the two parcels of real estate mentioned and described in the·
bill of complaint and the Commissioner "s report wllich is:
sought in this cause to be, partitioned is owned in fee simple
in undivided s·hares by the parties to this suit as fo11ows:
Thomas W. Reese, two-thirds, he' having acquired one-third
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from his mother under the terms of her ,vill and one-third by
purchase from bis sister, Mabel Griffin.
H. R. Reese, one-third, he having acquired said one-third
under the terms of bis mother's will .
.And it appearing that the complainant hns a clear right to
demand a partition of said parcels of land as prayed for in
his bill, and it being· shown to the satisfaction of the Court
that neither of the parties is willing to accept an
page 29 ~ allotment at the fair value of said parcels of real
estate and that partition in kind of said parcels of
real estate cannot possibly be made to advantage amongst the
parties entitled thereto, the Court is, tl1erefore, of opinion and
it decides that it is necessary and to the advantag·e of said
parties to decree a sale of said parcels of real estate as a whole
in order to effect a partition thereof and to divide the proceeds of the sale amongst the parties and lienors according
to their respective rights, and it does so adjudge, order and
decree.
It is further adjudged, ordered and decreed that H. 0. Schey
is hereby appointed special commissioner £or the purpose of
selling said parcels of land at public auction, and the said H. 0.
Schey as special commisRioner is hereby authorized and directed after advertising the time, place and terms of said sale
for five (5) successive times in the Daily Press or TimesHerald, nev;,rspapers publisl1ecl in the City of Newport News,
proceed to sell said parcels of land at public auction for cash,
but the said commissioner sl1all have no power to execute this
decree until he bas entered into bond with sufficient security
in the Clerk's Office of this Court, payable to the Commonwealth of Virginia, in the penalty of Six Thousand Dollars
($6,000.00) and conditioned for the faithful discharge of his
duties hereunder.
It is further adjudged, ordel'ecl and decreed that the aforesaid special commissioner shall, after complying with the
terms of this decree, report to the Court fully as to how the
same has ·been executed.
It further appearing- to the Court that II. R. Reese, the defendant herein, intends to apply to tl1e Supreme Court of Appeals of Virginia for an appeal or a writ of error to this decree, it is adjudged, ordered and decreed that if the defendant, H. R. Reese, posts bond with sufficient surety in the
amount of Six Thousand Dollal's ($6,000.00) conditioned as re_
quired by law within twenty-one (21)- days after the entry of
this decree then the execution of the same shall be suspended
for a period of, four months and fifteen days unless the Su-
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preme Court of Appeals acts sooner on said application so as
to permit the defendant, H. R. Reese, to apply to the Supreme
Court of Appeals for relief against the provisions of this decree.
And the Court doth reserve.
Enter 4/23/54.
H. G. S., Judge.

page 30
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:B.,iled June 16, 1954.
F. B. BARHA!f, Clerk.
NOTE OF APPEAL AND ASSIGNl\IENTS OF ERROR.
Now comes the Defendant, H. R. Reese, pursuant to the provisions of Rule 5 :1, Section 4, of the Rules of Court, and states
that he hereby notes an appeal from the final decree entered
on April 2:3, 1954, by the Corporation Court of the City of
Newport News, Virginia, rendered in the above styled cause
in favor of the Complainant against the Defendant, to that
end will prepm·e and present his petition for appeal and the
Record in this cause to come before a .Justice of the Supreme
Court of Appeals of Virginia.
For his Assignments of Error, the Defendant says that the
Trial Court erred as follows:
1. The holding of the Trial Court in its final decree of April
23, 1954, is contrary to the law and by evidence.

2. The Trial Court erred in holding that the defendant,
H. R.. Reese, did not have equitable title to Lot 18 in Block 11,
pursuant to the writing· dated April 18, 1919, signed by his
parents, Harry Reese and Roxie E. Reese, wherein the said
Harry Reese and Roxie E. Reese acknowledged the sum of
$5,000.00 "for" said Lot 18 in Block 11, thereby giving· the
said H. R. Reese equitable title thereto.
·
3. The Trial Court erred in failing to recognize the said
equitable title in the said H. R. Reese to the said Lot 18 in
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Block 11 and failed to appoint a Special Commissioner for the
purpose of executing and delivering a deed conveying legal
title to the srune to the said H. R. Reese.
4. The Trial Court erred in ratifying a confirming the report of S11ep Yv. Colonna, Commissioner in Chancery, which
report in response to inquiry No. 3 included in the Order of
Reference entered on ,January 7, 1953, reported that a judgment obtained in favor of Mabel E. Griffen on Octopage 31 } ber 29, H>52, in the Corporation Court of the City
of Newport News, Virginia, and docketed in Judgment Lien Docket 24, Page 80 in the principal sum of $1,000.00, together with interest, attorney's fees and costs, was
a valid and subsisting lien, in that the Trial Court thereby
erroneously failed and refused to permit the Defendant to
assail and attack the validity of said judgment on the grounds
of void service of process.
5. The Trial Court erroneously lteld that the Complainant,
Thomas W. Reese, owns a 2/3 undivided interest in Lot 18 in
Block 11, and that the Defendant, H. R. Reese, owned only a
1/3 undivided interest therein.
6. The Trial Court erred in denying the petition to re-refer
tl1e cause to the said Commissioner in Chancery, which petition was filed on April 23, 1954, and which petition stat~d that
the hearings before the Commissioner bad been commenced on
February 5, 1953, and were adjourned and then resumed on
February 6, 1953; that the Defendant never rested his case because at the resumed hearing; before the Commissioner on February 6, 1953, there was an understanding amongst the Commissioner, the parties litigant and their counsel, that the Defendant, H. R. Reese, on a subsequent day would introduce, on
llis behalf, certain written documents concerning'' some money
which he had expended for repairs on the property;'' that,
however, the said understanding· developed into a misunderstanding and, as a result of the said misunderstanding, the
written documents were never admitted in evidence and were
never examined or considered by the CommiRsioner or the
Court; and that the Commissioner in Chancery bad reference
to these documents in the 3rd paragraph in his response to
inquiry No. 9 contained in the Order of Reference, and his
statement occurs near the bottom of the fifth page of the report of the Commissioner in Chancery filed herein on October
16, 1953, in the following words:
'' The Defendant, H. R. Reese, testified concerning some
money that he had expended for repairs on the property, but
no sufficient evidence was introduced in the hearings to justify
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your Commissioner in charging· tlle Complainant with any
part thereof, and therefore, your Complainant reports that the
said Complainant is not indebted to the Defendant for repairs
or improvements made by the said Defendant upon the property."

It is: concerning the evidence of this money that

page 32

r H. R. Reese "had expended for repairs on the prop-

erty", that the Defendant petitioned the Trial
Court to re-refer to the said Commissioner in order that the
said written evidence mig·ht have been presented to the Commissioner to be considered by himself and the Court. This·
evidence was refered to by the Defendant, I-I. R. Reese, in his.
testimony as his "vouchers and receipts and things, to establish that fact''. It wa:s tI1e lack of tl1ese to which the Commissioner in Chancery ref ered as '' no sufficient evidence was introduced" to establish the Defendant's claim. It was· theseover which the misunderstanding· arose. The Defendant,
H. R. Reese, was not a resident of Virginia and at the timeof the taking of the depositions before the Commissioner, he
resided in Louisville, Kentucky, after having moved from
Syracuse, New York. Therefore, the Trial Court erred in refusing·to re-refer the matter to the Commissioner in Chancery
for tl10 introduction of the written evidence to be offered by
the Def end ant, H. R. Reese, which had not, because of said
misunderstanding·, been previously offered in evidence.
7. The Trial Court erred in refusing to re-refer the matter
to the Commissioner in Chancery. No harm would have been
done the Complainant and grievous harm was done to the Defendant because bis side of the case was never fully considered
by the Commissioner or Court, in the absence of the due introduction· in evidence of bis '' vouchers and receipts and
things to establish'' his case ..
8. The Trial Court erred in confirming the report of the
Commissioner in Chancery. The Defendant, H. R. Reese, did
never rest his case either bcf ore the Commissioner in Chancery or before the Court.
RICHARD NE,VMAN,
of Counsel for the Defendant, H. R. Reese .

•
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Filed June 25, 1954.

F. B. BARHAM, Clerk.
ASSIGNMENT OF CROSS-ERROR.
. Now comes the plaintiff, Thomas ,v. Reese, pursuant to the
provisions of Rule 5 :1, Section 4 of the Rules of the Supreme
Court of Appeals of Virginia, and assigns the following as
cross-error:
1. The trial court erred in affirming that portion of the report of the Commissioner in Chancery which was in response
to inquiry No. 9 of the Order of Reference entered on January
7, 1953, such inquiry being, "What rental, if any, is owed by
either of the parties to the other," and the Commissioner's report stating "that even though H. R. Reese has had the use of
the premises, or at least a part thereof, that he is not liable
to the plaintiff, a co-owner of said property, for rent for the
use and occupancy of said property.'' Under the law and the
evidence the plaintiff is certainly entitled to two-thirds of- the
rental value of the property for at least such time as this suit
has been pending, during which time the defendant enjoyed
exclusive use and occupancy of the premises and was claiming, by the filing of his answer, sole ownership of the said
property.
THOMAS vV. REESE,
By Counsel.

•
Depositions of witnesses taken before S. ,v. Colonna, Commissioner in Chancery, pursuant to notice, to all parties, to
take depositions, l1ereto annexed, and pursuant to decree of
reference heretofore entered, at the office of the Commissioner
at the Law Building, Newport News, Virginia, on February
5, 1953 at 10 :00 a. m., to he read as evidence in the above entitled cause, pending in the Corporation Court for the City
of Newport News, Virginia.
Present: Mr. H. 0. Schey, Attorney for the Complainant.
Mr. Frank H. Pitchford, Attorney for the Defendant.
page 2
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All witnesses were called and duly sworn.
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THOMAS vV. REESE,
·called as a witness in his own behalf, being duly sworn, testi·
fied as follows :
DIRECT EXAMINATION.
By Mr. Schey:
Q. You are Thomas "\V. Reesef
A. Yes, sir.
Q. You brought this suit for a partition of real estate known
as 53 Buxton Avenue?
A. Yes, sir.
Q. You have alleged that you own a two-thirds interest in
that property 6l
A. Yes, sir. I got one-third by will and the other thircl I
bought from my sister.
Q. Did your sister get the one-third that you bought from
her bv will?
A. By will, yes, sir. It was divided under my mother's will,
one third each; T. W. Reese, H. R. Reese and ·Mabel E. Griffin.
0

Mr. Pitchford: Mr. Commissioner; I submit the best evidence is the will and the deed and that the witness should not
state his conclusion as to the legal situation.
Mr. Schey: I think the averag·e person knows when he buys
a piece of property he asserts that be buys it and gets a deed.
He knows be 's g-ot a deed.
Commissioner: Arc these deeds and will matters
page 3 ~ of record!
Mr. Schev: Certainly,
Commissioner: Iii the Corpo~ation Court in the Clerk's
office?
Mr. Schey: Yes, sir. I suppose if the Commissioner will
examine the ,vill and the deed both before you get throug·h with
this bearingMr. Pitchford: It still seems to me that the documentary
evidence by w]1ich a person claims title or certainly certified
copies of the documentary evidence should be put into the
record.
Mr. Schey: Well, I feelCommissioner : The Commissioner is going to take judicial
notice of any records in the Clerk's office of the Corporation
Court for the City of Newport News.
Q. Then you and your brother, Harry, are the only ones
that have any interest in this property1

r
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:Thomas W. Reese.
A. Yes, sir.
Q. Do you recall the date that your mother died~
A. I don't recall the actual elate but it was in 1942 I believe.
Q. Your sister would know the exact datef
A. She would know the exact date because she was the administrator .
. Q. Do you know what liens are recorded against the property f
A. I don't know of any liens against the taxes, unpagc 4} paid taxes and most of those, if not all of them are
unpaid by H. R. Reese because 1\fobel E. Griffin and
myself we paid our taxes one third each on the property and
about a year ago he come in and paid a part of his third, the
old taxes, paid right much of his third of the old taxes I mean
wl1ich was not due-I mean which was due at that time but he
liadn 't paid it all. He paid part of it last year of bis third.
Mr. Pitchford: If this complainant is claiming credit or
claiming the taxes he has paid should be taken into account I
think he should be required to produce the tax receipts of the
money he has paid.
Commissioner : The Commissioner thinks so too and if the
complainant does not have his receipts with him at this time
an opportunity will be allowed him to present them.

Q. You have the receipts for any taxes you paid f
A. Yes, sir, I paid tlle two-thirds taxes on the last year, the
past year and a little over.
Q. You know of any other liens against the property?
A. I don't kno,v of any other liens against the property.
Q. Do you know of a judgment that your sister recently got
against your brother?
A. I heard that she g·ot a judgment against him.
Q. You were a party to that suit?
A. I was a party to the suit and I understand she got judgment against him for $1,000.00 and interest and atpage 5 ~ torney's fees and so forth.
Q. ·what in your estimationCommissioner: ,vhat-let me ask. What Court is that in Y
Mr. Schey: In the Corporation Court.

Q. What in your opinion is the fair market value of this
property now?
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Thomas W .. Reese.
Mr. Pitchford: Objection to the question. I don't think the
witness is qualified as- an expertr is not in a position to state·
any opinion as to values. It would be only guess and an uninformed guess at that ..
Mr. Schey: He's a reasonable man and be has some idea of
the value of his own property. He can certainly he permitted
to state it for what it is worth.
Commissioner : I think as one of the owners of the property or alle·ge·d owners I think he has a right to express bis
own thoug·hts as to the value, though it may not be treated as
expert testimony. With the approval of counsel foT the complainant and the defendant, the Commissioner will have two
disinterested real estate experts appraise this property and
submit separate reports in wTiting to the Commissioner and
then these reports will be attached to the Commissioner's report.
1\fr. Pitchford: It is further understood that the appraisers·
will be ultimately selected and will be· agreed upon by counsel
for the respective parties.
pag·e 6 ~ Commissioner: Yes ..

Q. All right, ::M:r. Reese, now what is the fair market value·
of the real estate known as 53 Buxton A venue¥
A. I believe it would ·be around $4,500.00.
Q. Now what would be the fair rental of it f ·
A. The fair rental would be approximately $100.00· a month.
Q. Don't you think it is worth more tl1an $4,500.00 then 1
Mr. Pitchford:- I object to the leading- question.

Commissioner: Objection sustained.
Mr. Schey: Well, it doesn't make any difference.
Q. Now is this propert-y capable of partition of any kinds r
A. It's not ca_pable of being partitioned as· I know of. It's
a house and two lots.
Q. Now wnat interest in the property do you contend that
you own!·
A. Two-thirds-.

Q. And your brother, Mr. Harry Reese owns the other
third t
A. One third.
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Thomas W. Reese.
Q. Now what rental, if any, is owing by either of you to the
other1
page 7 ~ A. Well, there's been no accounting of the rent. I
don't owe him any rent but he should owe me some
rent on account of living- in the property.
Mr. Pitchford: Now that raises a question of whether or
not one coparcener can charge rent to the other coparcener.
Commissioner: I don't think-I think that's a matter of
law. I should like for the record to show how long the various
parties have been in possession of the property so I will have
some basis to go on.

Q. How long has your brother bad the exclusive possession
of the property!
Mr. Pitchford: Objection. There's been no evidence that
l1e has had exclusive possession of the property.
:Mr. Schey: There will be after he answers.
Commissioner: Objection sustained.

Q. ·who has had the exclusive possession of this property
since your mother died f
A. ""\Vell, up until the time that the 1ady that rented the property moved out, my sister generally looked after the property
and after the lady moved out well my brother moved in and
lie 's been there ever since that time.
Q. Now when was that that he moved in ?
A. It was right after the rent board closed down; about a
month or two after the rent board closed down, when the final
killing of the rent controls. That was about three
page 8 ~ yea rs-two years ago.
:Mr. Schey: We can find out when the rent control went out
of operation.
Q. Now· your sister and you and your Brother, Harry, dealt
with that property between yourselves as thoug·h you each
owned one third f
A. Yes, sir.
Q. You owned a deed of trust until recently on one third
interest on that propertyf
A. Yes, sir, she liad a dee~ of trust on bis third interest in
it and I boug·ht the deed of trust from her and I don't know
whether you want that in, that I proceeded-I sold-I pro-
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Thomas W. Reese.
ceeded to in the Court to try to divide the-sell the property
for the deed of trust but be paid it off in the meantime, I mean
after a Court bearing.

Mr. Schey: I think that's all for now.
CROSS EXAMINATION.
By Mr. Pitchford:
Q. Mr. Reese, I understaml from your testimony that your
mother died in 1942 and that your sister took charge of the
rental of this property until about a month or two after the
termination of rent controls during vVorld ·war II, is that correct?
A. Yes, sir.
Q. Did she live in the property or rent it out?
A. Well, the property was rented out. It was alpage 9 ~ ready rented at the time of my mother's death.
Q. Your mother did not live in the property?
A. No, sir.
Q. Was it rented to just one family or to a number of
families?
A. It was rented to one lady.
Q. '\Vould you describe please briefly just how the house is
arranged?
A. Well, the house at that time was just arranged as being
an eig·bt room house and hath.
Q. Do you mean at the time of your mother's death?
A. Yes, sir.
Q. Between the time of your mother's death and the time
the lady moved out after the termination of rent control, was
the house renovated or rearranged so as to divide it into apartments?
A. No, sir, it wasn't rearranged at that time. When she
moved out it was eig·ht rooms and a bath and when she moved
out well my brother moved in right after that time and after
the time that he was in there well, he and my sister and I decided that we would make it into three apartments. He waswhen he moved in he moved in the upstairs part of the house.
I mean just for two or three rooms; I imagine that's all the
furniture he had and he moved into those to occupy just two
or three rooms upstairs and he occupied the kitchen downstairs; I mean that's where he cooked there.
page 10 ~ Q. How many rooms are on the first floor?
A. Four.
Q. And how many rooms <?n the second floor t
A. Four. ·

".
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Thomas W. Reese.
·Q. Is there an attic?
A. Yes, sir, there's an attic too.
Q. Now I understand from your testimony that since the
lady moved out after the termination of rent control, the house
has been divided into apartments, is that correcU
A. ·wen, we--110, sir, it hasn't been divided into apartments.
In other woTCls we three of us said that we were going to make
it into three apartments and so we hired him to do the work
on it. I mean or rather to hire somebody to do the work to
make it into tl1ree apartments. He worked on the upstairs
nnd one apartment downstairs. He never did complete the
apartment downstairs. If fact, although we rented out the
apartment downstairs for one or two months.
Q. Now when you say ''we rented out the apartment" who
do you mean ''we''f
A. All three of us were interested in the property. Well,
a lady come around and wanted to rent the-and they didn't
have any place to stay at that time; I mean the people, so the
apartment wasn't :finished but we said they they coul<l go over
there they would have a place at least to stay until it could be
finished.
page 11 }
Q. \Vhat rent was agreed on with her for the
privilege of occupying the first floor?
A. Well just a part of the first floor, $50.00.
Q. And how many rooms of the first floor was she entitled
to occupyV
A. V/ell, weQ. Let me finish the question. How many rooms of the first
floor was she entitled to occupy for that $50.00!
· A. We had then cut the-cut it up so that it was one-two
rooms and a little kitchenette and a shower.
Q. So she had an apartment that had been made available
by the rearranging on the first floor?
A. Yes, sir.
·
Q. For which she paid $50.00 a month?
A. $50.00, that's riglJt.
Q. Did you not yourself make those arrangements f
A. Well, it was throug·h my brother and my sister, all three
of us.
Q. Didn't you collect the rent?
A. I collected the rent.
Q. And what dicl you do with the rent you collected f
A. I paid the rent that I collected on the note that was
borrowed by all three of us from the First National Bank for
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Thomas W. Reese.
the money; I mean I paid that on the note for aU
page 12:

~ tJ1 ree

of USr
Q. You all borrowed some money at the First
National Bank!
A. Yes, sir; about $2,100.00 roughly.
Q. When was that bo·rrowed 1
A. That was borrowed to fix this property np to divide itto make it into three· apartments.
Q. Did the three of you sig·n tbe note f
A. Yes, sir,. all three of us signed the note.
Q. Has that been repaid f
A .. Well later on when she wanted to sell her third out of'
there because the work had cost too rrrnch and so she wanted
to sell her third out. I boug·ht her third interest in the property and I also bought ·a mortgage that she had on his third
because she said she couldn't collect the- mortgage and at that
time we got the· bank to agree to me to take two-thirds of the
loan and he· to- take one third and for me to endorse his third
and naturally he would endorse my twO'-thirds.
Q. All right ..
A. But I paid off my loan at the bank and later on he clidn 't
pay his off and I asked them to take my name off of his if they
could and they did. He g·ot a: note, endorsed his and he paid
off his third. I don, know. He got another endorser to take·
care of bis third. I don't know whether he paid it off or not.
Q. Has there ever been any accounting between
page 13 ~ you and your brother for the expenses you and your·
sister authorized him to incur in making· this eight
room house into apartments?
A. Yes, sir, those were paid off each week and in other·
words they agreed to let me-the money to be placed in the
bank and I was to sign the checks· on it and I paid that monev
· off each week and he did the work and he gave me a figure fo;..
the money for labor and material and I paid him the money
or I pa:id it to someone else who he· did give me a bill for. Each
week as it progressed until the money gave out.
Q. In other words, it's your statementA. The money gave out, the work stopped. The work
stopped when there was no money to pay for it.
Q. Now as I understand your testimony, all of the downstairs was not taken up- with this t
A. No, sir..
Q. ·with this little apartment. "'\Vas any use ever made of
the remaining part of the downstairs f
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Thomas TV. Beese.
A. 1\Tell, it wasn't finished. The wallpaper was off the
walls and the floors wasn't finished. He made use by storing
a bunch of bis things around there, equipment and so forth.
Q. ,Vas anything done on the second floor ?
A. ,Vell, the second floor was the wall paper, was papered
and a door was put up there to separate it from the other part
at the top of the stair-case and the floors were
page 14 ~ sanded and finished and it was painted and the
sash was puttied and things like that, mostly labor.
Q. Who occupied th~ second floor after that was done f
A. He always occupied it during that time and he was in
before any work was even started on the house.
Q. He Ii ves in New York, doesn't he t
A. vVell, that just happened recently. I don't know where
be lives now. It just happened recently he moved to New
York.
Q. He hasn't occupied the houseA. His wife is still occupying the house.
Q. Does she occupy it today 1
A. As far as I know.
Q. When did you go by there last f
A. I haven't been bv there in--I have been bv the house but
I meant by that I ha,;en 't stopped in there but I take it that
she's still occuping it. I see lights upstairs in the house when
I saw her come out of the house the other day; I mean its been
well, a week or two ago some time like that.
Q. Now you have estimated that the fair market value of
the property is $4,500.001
A. I'd just said approximately.
Q. Does that take into consideration the $2,100.00 and labor
spent by your brother in improving the property 1
A. Yes, sir, there's about $2,100.00 spent at that
page 15 ~ time. It could be worth a little more. It could be
worth five thousand, six tl1ousand. I mean I say
around that figure somewhere.
Q. But that $4,500.00A. What I gave for her third interest was one thousand dollars in the property.
Q. And was that purchased subsequent to the termination
of rent controls?
A. That was-what do you mean, subsequent to which?
The one way back, World vVar IH
Q. Two, yes, sir.
A. Yes, sir, that was after the rent. control. That-in other
0
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Thomas Tr". Reese.
words I purchased her share after the money ran out for this
$2,100.00 run out. That's when I purchased her control, I
mean her third interest rather.
Q. Are you willing to sell to your brother your two-thirds
interest?
A. vVell, I told him some time ago that I would sell to him.
Q. At what figurel
A. I didn't give him any figures.
Q. Are you prepared this morning to name a figure 1
A.
ell, I'll sell to him today on a figure that we '11 bid it
out before anybody and if he'll guarantee to abide by those
bids and have something· to show that he will pay those bids.
Q. Well, l\fr. Reese, this is a partition suit and I
page 16 ~ believe before a partition can properly be had the
owners of the property are· afforded an opportunity
to buy from each other and what I am getting at is this. Are
you willing to sell to him or to buy from him f
A. Well, either one.
Q. All rig·bt, are you prepared to name a figure?
A. ·wen, I don't know. I'll make him an offer of $1,800.00
for his share.
Q. Will you take $3,600.00 for your share!
A. I don't know exactly whether I 'II take thirty-six or not
hut I'm willing to bid it off with him if he don't like that. That
I will sell or buy I mean and I'll do it right here providing that
he's bound by some rule. Any time we ever bid off before,
after it was bid, we bid some property off in North Carolina.
After we did it they wouldn't abide bv it.
Q. Let's don't try the Carolina ~nse. That's been done
over at the First National Bank?
A. I was g·oing to tell you if we agree rig·ht here and make
an agreement to what the figures that we '11 set a price between
us and once and for all.
Q. Mr. Reese, I am only trying to get the record straight so
as to enable the Commissioner and the Court to properly determine your rights and towards that end I have asked you
what you would give him for his interest and you have indicated you would give him $1,800.00.
page 17 ~
A. $1,800.00.
Q. I now ask you if you are willing to sell your
interest for twice that amount in view of the fact that you
claim to have a two-thirds undivided interest in this property.
A. Well, I don't know hut I '11 be glad to accept an offer if
he '11 make an offer. I'm not telling· whether I would take it
or not, seef

,v
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'Q. Did you intend for your $1,800.00 figure to be an offerf
A. ·well, I just said that's what I would beQ. Now, at the time of your mother's death, what in your
·opinion was the fair market value of the property?
A. About $3,000.00.
Q. You have fixed the present market value at $4,500.00. To
what do you attribute the increase in value 7
· A. The money spent in the house.
Q. Then it would appear that you spent about $2,100.00 in
making improvements ph~s your brother's labor and the property has increased about $1,500.00 in value'?
A. He was paid for his labor each week.
Q. That l\Ir. Reese is not what I was directing the question
at you. The question wasThe question was read to the witness.
Q. I understand that you said that but- is it your position
that you spent $2,100.00 on the property plus your
page 18 ~ brother's labor yet it increased only $1,500.00 in
value?
A. Well, I was just figuring roughly when I said that about
·$500.00 apiece.
Q. Do you remember-did your brother actually do any of
the work towards the improving of the property?
A. Nothing but like the $2,100.00 that was spent there. Well,
he directed the work that was being done there.
Q. ··was there any agreement or understanding about pay
that he was to receive for supervising this work f
A. Yes, sir.
Q. What was that agreement or understanding·?
A. As well as I can recollect it was $1.00 an hour. I have
the figures down here though. I can look and sec just a moment, if you want me to.
Q. All right, suppose you look?

At this time, the witness referred to some papers.
A. It was one-fifty an hour. Like three hours and five minutes at $1.50 an hour is what he was paid for his service there.
$1.50 an hour.
Q. The three dollars and some cents figure you have there,
is that for the entire job or just for one week!
A. That is just the work that was done for one week. The,
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other, was on the same b·asis each week. This is for a period
ending November 3 and this other one is period October 27 he
had 48 hours and 30 minutes at $1.50, se-venty-two·
page 19 ~ seventy-five. That's what he was paicl for that. A
workman that worked with him 21 hours at $. 75
and anotller· workman four hours, 30 minutes at $.75. That
was the way it was paid off and we paid him for this worl~
that he done by the week. Each week is he-re and it"s a check
to show for it. In the last time after I bought my sisteT out,
two or three times he give me a receipt on the bottom for twothirds of the bill and I paid two-thirds of the bill and he owned
one third of the house. I got the receipts. for the other weeks:
as the work was. done.
Q. Is it your contention Mr. Reese that all your brother's
labor was taken into account out of the $2,100.00' that you
borrowed from the bank together1
A. Yes, sir, the amount we borrowed from the bank I believe it was $1,500.00 the first time and maybe it wa:s $700.00the second time because the interest w·as taken out it would
be twenty-one hundred something. I believe it wa:s seven the
second time and fifteen the first time that was· borrowed from
the bank by all of us, all three of the parties.
Q. So then I understand from your testimony that out of'
the money received from the two separate loans from the bank
your brother was paid for the work he did in improving thepropertyl
A. Yes, sir, he was paid off in full.
Q. What improvements did he make to the property prior
to this arrangement was made for improving· the
page 20 ~ property by which you spent about $2',100.001
A. Well, the-while be was in there first, I noticed that he papered two rooms I believe upstairs and painted
the wood-work and finished the floors.
Q. Was he ever paid for any of that f
A. Sirf
Q. ·was he ever paid for any of that?
A. No,. sir, he wasn't paid for that because my sister and I
told him that anything that he would do in there to make it
convenient f OT himself that we were not g-oing- to pay l1im for
it because in fact we didn't want him in the house anyway.
Q. Did you tell him you didn't want him in the house T
A. I told him if he did live in the house that he would have
me a third of the rent to pay but he never paid me anv ren·t
on that third while he lived in there and then after we ~greed

H. R. Reese v. Thomas W. R.eese.

33

Thomas W. Reese.
to fix the house up, then the portion, if he did live in there it
was agreed between my brother and sister and myself if be
did Jive in there he was going to pay rental for one of the
apartments if he continued to live in there.
Q. How much rent was agreed on f
A. ·weJI, we didn't agree on any stipulated sum but be was
supposed to have paid when be was in-after the apartment
was finished.
·
Q. In other words, you were to make an agreement after the
repairs to the house were completed t·
pag·e 21 ~ · A. That's right. In other words, after-after
the house was completed but I tried when we went
around here, I tried to get him-his apartment was finished
then and one apartment downstairs was very near finished and
I tried to get him to pay rental at that time which he wouldn't.
That's the cause of the break-off because he wouldn't pay no
rental of anything for his living in the house and still wanted
to even draw part of the money out of the other proceeds of
the house. He said be was living in his third.
Q. Now you, claim that you got one third interest in this
house, house and two lots from your mother 1
A. Yes, sir.
Q. She have a will?
A. Yes, sir.
Q. Who were the named beneficiaries in the will?
A. Her three children.
Q. That's you, your brother, and your sister, Mrs. Griffin f
A. Yes, sir.
Q. And each of you received a one third interest 1
A. That's right.
Q. ·when did your mother get the property, if you knowf
A. She come into the property of course, she and my father
bought the property way back there. I guess it was 1907.
page 22 ~

J\fr. Schey: I've got the deed if you want that.

.A. This deed says the 14th day of December, 1925.
]\fr. Pitcl1ford: :May I see it please sir?

The deed was handed to :Mr. Pitchford .

.A. That's the date at the top of it.
Q. Now you have handed me what purports to be a deed
dated December 14, 1925 ~etween Harry Reese, party of the
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first part and Roxie E. Reese, party of the second part, on the
back of which it appears that it was recorded, Clerk's Office
in Elizabeth City County, Virginia, December 14, 1925. Is it
your contention sir thatCommissioner: :Mention the deed book.
1\1:r. Pitchford: I'm sorry. In deed book 77 at Page 589.
Is it your position that this is the deed by which your mother
acquired title to the property now the subject of this suit?
A. That's my-yes, sir.
:M:r. Pitchford: I would like to offer that in evidence as exhibit one.
A. That's the deed by the Court, isn't it1
Mr. Pitchford: And at the same time I wish to make it clear
we do not take the position that it is a good and sufficient deed
to convey title in that it purports to convey by lot number but
does not properly incorporate by reference the plat from which
the-on which the conveyance is being made.
page 23

~

The deed was received and marked Defendant's
Exhibit No. 1.

Q. How did that deed come into your possession, 7vir. Reese?
A. My sister gave it to me. She was the administrator you
see of mv mother's estate.
Q. No,v Mr. Reese, we have examined the records in the
Clerk's Office in Elizabeth City County and on the page where
that deed is recorded is a memorandum reading· "original to
T. "\V. Reese, receipt ,January 22, 1926. '' So could you be in
error about where you got the deed 1
A. Sir?
Q. Could you be in error about where you got the deed?
A. Original to T. vV. Reese .JanuaryQ. 22, 1926.

A. That's where I got that deed. I got it from my sister.
Her testimonv I think will show that.
Q. Now is your mother's will probated in the Clerk's Office
in Newport News?
A.. Yes, sir.
Q. Have you read the ans,ver filed by and in behalf of your
brother, H. R. Reese in this suit?
A.. Yes, sir, that's the sheet that had that on there, yes, sir.
I read that.

,. .
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Q. In Paragraph 2 (b) of bis answer and cross
page 24} bill he stated by writing made on April 18, 1919
your mother and father conveyed to him lot 18 in
block 11. What if anything do you know about thatt
A. I don't know anything about that no more than the fact
it's something that I have never heard of.
Q. What discussions have been between you, your brother
nncl your sister concerning- this writing you-I have just mentioned?
A. You mean the deed that he's supposed to have there, is
that the one you are speaking of?
Q. Yes, sir.
A. Well, I don't know of anything about that. I think that
he got-I heard some discussion way back there some way that
her lawyer advised her if somebody else owned the property
or was talking to about the time she was talking about this suit
back thereMr. Schey: Yon mean the divorce suit?
l\Ir. Pitchford: No prompting the witness.
A. The divorce suit. It's been so long ago it's difficult to
remember. At one time in 1919 I was out of the city for a long
time, a part of that same year.
Q. So where were you during 1919?
A. Part of 1919 I was in Chicago.
Q. What part of 1919?
A.
ell, in the early part of 1919 I believe it was
page 25 } that I was in Chicago.
Q. You were there for just a few weeks?
A. Or the last part of 1919, I don't know which it was. I
went to Chicago on about December the first and I stayed in
Chicago unti.I about well, a month after Easter Sunday.
Q. Where was your brother at that time, if you know i
A. Well, at that time he was in school I believe. He was in
school until the end of the war, encl of the war in 1919. That
ended, the war ended in November, 1919, November 11 I believe. He was in school at that time because he was in the
ROTC at the University of Maryland and the armistice, that's
when after the Armistice that's when he got his disclmrge out
of the ROTC.
Q. You don't know when he was discharged?
A. It was right-it was after the war was over.
Q. Did he come back to Newport News then?

,v
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A. He was- still going to· school as well as I can recollect at
that time.
Q. So the fact remains tllat theTe· was some discussfonA. Still going to the University of Marylancl as I understand.
Q. Is it not true that some discussion was had· about h!m:
owning· the property long before your mother died,
A. No, sir..
Q. When was the discussion had?
page 26 ~ A. It was no discussion about him owning th0·
property.. He never did own the property.
Q. What discussion was had!
A. Never had any money to buy the property. He was:
never in any possession of any money in large quantity at- any
time that I ever heard about.
·
Q. When did you first hear of this writing of 1918"¥
A. WeTIQ. Or 1919~?
A. I dicln 't hear~ It was something· said during· the year
about if tI1e prope:rty could be transferred in some·body'·s name·
that she wouldn 1t lose the property or something like that.
There was something said about that but as far as I know-there·
wasn't anything· clone about that.
Q. vVho said that to you?
A. No, I liea:rd that from discussion around the house I
meanQ. Did this l\fr. Reese say it, your brother?
A. No, I believe it was my sister.
Q. Your sister said that?
A. Or my mother or sister. There was some discussion
when the Court proceedings or they were. thinking about hav~
ing Court prroceedings= or something. There was· something
said about that.
Q. After- or before your mother died t·
page 27 ~ A. That was· before.
Q. Before your mother diedf
A. She didn't die until 1942.
Q. Is it not true, Mr. Reese, a search was conducted by alI
of you to try to locate this· pape,r of 1918 after your motherdied i
A. NO', sir.
Q. You d'eny thatr
A. No, sh, it was no-when my mother died, my sister wasnamed administrator and she and my brother both went too·
and got my mother's papers and money that she· had wiren she,

H. R. Reese v. Thomas W. Reese.

37

Thomas W. Reese.
died. I wasn't there and I imagine if that paper, if he had
that paper or anything about it, he got it at that time. I don't
know. I am just saying the paper he said if there's any truth
in it whatsoever, it looks like an old piece of paper.
Q. Isn't it a fact, sir, that the paper couldn't be found and
he couldn't establish his claim and you all for that reason
treated the property as having passed under the wilB
A. No, sir, it was nothing about that ever been brought up.
The only time I ever heard of anything about this paper is
when I told him that he had to pay rental in order to live into
the house, from now--that's when I acquired my sister's one
third interest in it, he must pay rent to live in the apartment
and that I was willing to go ahead two-thirds of payment of
finishing the house and he could Ii ve in there and
page 28 ~ he could receive one third of the property and he
could go on nnd stay like that if he wanted to stay
in it at that time.
Q. Did he tell you he hadA. Then he co1ne there and said-I said if you don't do that
I'm g·oing to have the property straightened out and settled.
I want it settled for all time so it wouldn't be no argument.
That's when he flashed this thing, he said, "well, I don't guess
you c~m do much when I show you what I got here." That's
when he showed me this paper here. He tried to bulldoze me
that it would cost me some money through Court procedure
you know.
Q. But all of that was subsequent to the time he gave the
deed of trust you have mentioned and the time you went over
to the bank and borrowed the $2,tOO.OO·?
A. It was no deed of trust over there; just three signatures,
he, I and my sister's signature.
Q. When I said deed of trust I had reference to the deed
of trust he said he g·ave his sister for his one third interest.
A. He gave her that about in nineteen-oh, I don't know,
'44, something like that.
· Q. And that was beforeA. '45.
·Q. That was before he found the paper that he showed you
when you made demands on him about the renU
page 29 ~ A. I don't know when he found it or anything
about the paper. I told you the first notice I saw
of the paper when he flashed it in my face nnd said, "here'sif you going to do anything about that, I'll-that I own the
property'' or something like that.
Q. Did he flash it in your face before or after 19441
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A. After 1944.
Q. Did he flash it in your face aftei.· the termination of rent
controls and this woman had moved out f
A. Yes, sir.
Q. Did he flash it in your face after you all had undertaken
to repair the building and make it into apartments?
A. Yes, sir.
Q. Did he flash it in your face prior to you bringing this
suit?
A. You mean before?
Q. Yes, sir.
A. Yes, sir.
Q. So be showed you the paper within the last three or four
vearslf
., A. That's when I was trying to settle about the house. I
wanted to either get the house and let it be like it was, I mean
let it be in thirds; he to receive one third and him to pay one
third and if he couldn't agree on that we were to get a rea 1
estate company and rent it out and give us each one
page 30 ~ third and he pay any apartment he used just like
anybody else.
Q. Now you don't know what happened between your
hrother and your mother and father when this paper was
signed, do you?
A. No, sir, I don't know anything·-! coulcln 't say anything
about the paper at that time.
Q. You have read your mother's will, haven't you?
A. Yes, sir.
Q. Does she specifically mention this particular piece of
property?
A. I think she says in the will, "her real and personal'' I'm
not positive.
Q. Did she enumerate the property, say where her property
was situated?
A. Well, I conldn 't answer. My sister I think could answer
that. She was the administrator. She would have been more
familiar with the will.
Q. You're not familiar with whether or notA. I'm not familiar whether she described the property. I
think she said '' real and personal'' and her real property was
to go, and her personal property was to go to my sister, I understand. Like I was telling you, he and my sister got all her
papers that she had clown there. ·when she died or either heI don't know which one, he or her or one or the other, anyway
my sister come in possession I thought of the papers.

r
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Q. Are you familiar with your mother's handwriting?
A. Ye8, sir.
Q. I have here, Mr. Reese, what purports to be a copy of the
will made by your mother, the original of which bas been probated and I ask you to look at it and see whether or not this
writing is in the handwriting of your mother.

J)age 31

~

Mr. Schey: The fact of the business is-just a minute now,
that is not her will. It may be a copy of it but it isn't certified
or anything.
Mr. Pitchford: I'm not offering it for probate.
l\Ir. Schey: Her will has been probated.

A. No, sir, this is not in her handwriting here.
Q. It is not in her handwriting f
A. No, sir. Looks like my sister's handwriting. This property, this property at 53 Buxton A venue, lot 18 and 19 I believe it is, two lots there, at that time it was a mortgage on that
property. ::t\fy mother paid every cent of that mortgage off;
I mean when she corhe into possession, she come into possession of the property but the property was not clear see? It
was a mortgage on there for twelve hundred, eighteen hundred, something. I forget the amount of the mortgage. Anyway, she paid that off, see1
Q. Mr. Reese, I don't think that's responsive to anything I
asked you. I don't think that's responsive to anything I asked
you. \iVhat are you driving at?
A. I was trying to clear you about this house
page 32 ~ here. Well, you wanted to know about the will.
Q. I asked you if that's in your mother's handwriting?
A. It's in my sister's handwriting.
Q. Does that appear to be a copy, a true copy of the will so
far as you know?
A. Yes, all just debts paidCommissioner: If you all can agree that's a copy, it's all
rig·ht. If you can't agree, I'm going to exclude it.
Mr. Pitchford: I'm not going to offer it in evidence.
A. That appears to be a copy because it only says that the
real property will be divided and the personal property would
go to Mabel E. Griffin and that's what was supposed to have
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happened. That appears to be the same- thing- as the· other
will. The same meaning anyway.
Q. So in that she did not specifically mention this property
at 53 Buxton Avenue which is the subject of this suit!
A.. No, she· didn't particularly name any property a:s fa:r as
I can recollect. Of course I'm not sure about that but Fm just
saying she didn't.
·
Q. Now you have testified that there is a judgment against
the property by reason of the judgment g'Otten by your sister
against your brother, Thomas W. Reese, is that correct?
A. Sir1
Q. · I'm sorry,. I-I. R. Rees·e; against your- brother H. R ..
Reese, is that your understanding f
page 33 r A. That's my understanding that she got a judg;..
m~ut against H. R. Reese in the. Corporation Court
I think.
Q. Now, I've dug up some suit papers consisting of a notice·
of motion for judgment, entitled ''Virginia: In the Corporation Court of the City of Newport News. Mabel E. Griffin,
plaintiff against H. R. Reese and Thomas W. Reese, defeiidants'' to which is attached a summons issued by the Clerk of
that Court on August 16, 1952 from which it appears to me
that you too were a party defendant and that your sister alleged in the notice of motion that you and your brother, H. R ..
Reese, were indebted to her by reason of her endorsing a note
for the- aecomrnodation of the two of you at the Citizens Marine·
Jefferson Bank in Newport News. Did your sister get judg·ment against you t
A. Sirf
Q. Did your sister take judgment against you?
A. The case a:s I understand it was dismissed against me.
Q. Weren't you and your brother equally liable on the note i·
A. No, sir.
Q. Why we1·en 't' you!
A. Sir"?
Q. Why weren't you °l
A. Well, because I took my signature off the note s-ome time·
before that time. He was able to pay the note. He
p_age 34 ~ had a note down there and he was able to pay it. I
took my signature off of it so he could pay it.
Q. When did you take yourA. He didn't pay it. Therefoi·e she had to pay it~
Q. When did you take your signature off!
A. I don't know. It was way back there~
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Q. ,vas it prior to 194H
A. I think so.
Q. What sort of arrangement did you make so she would
take judgment just against him and not against you?
A. I didn't make any arrangement.
Q. It was not passed on by the Court f
A. Sirt
Q. It-the Court did not pass on whether or not you were
liable on that note, did it¥
A. Well, I don't know. I-!Ir. Schey represented me in the
note and I understood from him, I was going by him, the Court
didn't notify me. Mr. Schey notified me that they did have
judgment against H. R. Reese and the case was dismissed
against me. I think that's correct, isn't it, Mr. Schey!
Mr. Schey: That's right.
A. That was by notice from :Mr. Schey.
Q. Now, I have been handed by Mr. Schey an office copy of ·
a petition for non-suit filed by Jones, Blechman and ·woltz in
the case I just mentioned who were representing
page 35 ~ your sister, Mabel E. Griffin from which it appears
that your sister docs desire to take non-suit as to
Thomas W. Reese and that she requested that the suit as to
you be dismissed without prejudice which simply means she
can come back and sue you at any time. Is it still your contention that you are not liable on that note f
A. Yes, it's still my contention.
Q. And you don't know what arrangements were made with
your sister so that she would take a non-suit as to you but without waiving your rights, do you?
A. No, sir.
Mr. Schey: Are you insinuating that I madeMr. Pitchford: No, I'm not making· any insinuations. I just
wanted to find out what happened.

Q. Now Mr. Thomas "\V. Reese, is it not true sir that the
proceeds of this $1,500.00 noteMr. Schey: Mr. Commissioner, I don't see any point in going into that. That has been settled twice. It was settled in
the arbitration which was supposed to be final and these people have been through with and has been settled in that suit.
:Mr. Pitchford: If it was settled why was the man sued?
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Mr. Schcv: It was settled in the arbitration.
Mr. Pitchford: He's off in Kew York and get some papers
served around here and says he got a judgment against him.
I'm trying to find out what happened to him, what
page 36 ~ they cooked up between them.
Mr. Schey: They clidn 't cook up anything- between them. That I think must be conclusively presumed at
this stage of the game that there isn't any liability on Mr.
Reese. He has always contended there wasn't any and condncecl his attorney there wasn't any. The Court dismissed
it as to him but it is true he dismissed it ,,1ithout prejudice.
l\fr. Pitchford: There's also true there was an arrangement
made between Thomas "'\V. Reese and the sister, Griffin. When
this man was in New York or Kentucky, he knew no part. I
think it is claimed now this is a judgment against bis interest,
whatever it may be, the third or the whole. He is entitled to
know why. He has not had bis day in Court.
Mr. Schey: He hasn't had his day in Court because be
wasn't there.
l\fr. Pitchford: That's right.
Mr. Schey: Whether he didn't choose to be there or not,
why it's his own look-out.
Commissioner: Wasn't he personally served ?
Mr. Pitchford: No, he was in New York when that thing
was served. ·where were you living!
H. R. Reese: University Avenue in New York.
l\Ir. Schey: We can't collaterally attack that judgment
here.
~Ir. Pitchford: The Commissioner has g·ot to depage 37 ~ termine whether or not there was a lien on the property. That's going to involve whether or not it is
proper process
:Mr Schey: There's a judgment down there and there's got
to be a lien aginst the property
·
:Mr Pitchford : All judgments are not judgments just beca use the Judge signs the order book You got to get judgment ag·ainst him. For the record, I wish to point out to you,
1\I r. Commissioner, that a duty devolves upon you as Commissioner to determine whether or not tl1is is a lien against the
property and I a'sk that you take cognizance of the fact that a
Court cannot properly render a valid and subsisting judgment
against the defendant on whom there has been no valid service
or process particularly when the clefendant is not even in the
State of Virginia That of course may involve the question of
making the officer who made the return acquainted with the
0
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facts in the case and even correcting the return. I submit furtlwr, that my examination is proper and in order because the
complainant, Thomas "\V. Reese has in addition to seeking
partition of the property at 53 Buxton Avenue called for an
accounting and this most certainly is something that should
l)e taken into consideration in the accounting. If my information is correct, that this is money borrowed in furtherance of
handling tl1is property or estate, the money was so used, the
property increased in value by reason of that. It certainly is
not· fair and just to require the defendant, H. R. Reese, to
bear the whole burden and give Thomas ,v. Reese
page 38 ~ the advantage of it.
Mr. Schey: Mr. Commissioner, I desire to call
to your attention that this matter was settled by a commission
appointed by the Court or arbitrator appointed by the Court
and by Thomas Reese and by Harry Reese and they have filed
in the Clerk's Office of the Corporation Court a written report
of their finding·8 and with that is the signature of both of these
men that they agreed to be bound by their finding and it is
final.
Commissioner: ·what proceeding was it f
Mr. Schey: It was a proceeding by Tom Reese against
Harry Reese for about $5,000.00 originally and they diddledaddled for the thing for years and they finally got together
on the arbitrators and tile arbitrators came to the conclusion
that it was even-steven between them and on that very paper
that was filed in there, there was the contention raised about
this very note that is in issue now and it was settled· then.
Mr. Pitchford: Now lVIr. Schey, if that's correct, that lends
all the more emphasis to what I have said, that the thing is
settled and it's res .fudicata.
Mr. Schev: But it wasn't settled as to Mrs. Griffin.
Mr. Pitchford: Did she not participate in the arbitration?
Mr. Schey: No, she didn't participate at all except as a witness.
Mr. Pitchford: She was a witness in the arbitrapage 39 ~ tion.
Mr. Schey: Yes.
Q. Mr. Reese, what was this $1,500.00 borrowed for in 1944
I believe it was f
A. It was borrowed as I recollect to pay the pay-roll on the
Stuart Garden job.
Q. Did that have anything- at all to do with the house that
you recollect?
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A. ·No, sir, that had nothing to do with this house.
Q. ·what w·as the Stuart Garden job? Is that something in
connection with your mother's estate!
A. No, sir,. that was a job H. R. Reese had a contract. He
had a contract from the City of Newport News to lay the·
sewers· in the Stuart Garden job. That was the thing· that this
thing was about and this money was loaned by the Citizen
Marine Jeffeyson Bank.

Mr. Schey : :M:r. Reese-just a moment. All of' that Stuart
Garden property issue has all been settled.
A. That was settled. That was settled in the final settlement. He brought up the fact that I owed this $1,500.00- note
there I mean and they settled that up there, owed that to him,.
you see I mean.
Q. Do you mean, sir, that in the arbitration proceedings
your brother claimed-your brother claimed you owed him
$1,500.00 on which your sister got a judgment against him 1
A. He claimed I owed that to him and that hepage 40 ~ was· liable to her. Wasn't that it, Mr. Scheyt

Mr. Schey: Yes.
A. Of course that was all finally ended up as· far as I was
concerned and he was concerned. They made it even-steven
out of it and said neither could collect from the other.

Mr. Pitchford: I have no· further examination but I don't
want to excuse· him.
Commissioner: Supposing we adjourn now and come back
at two o'clock.
At this time, the depositions were recessed until two p. m.,.
at which time the taking of the deposition continued.
AFTERNOON SESSION.
HARRY REESE 1
called as a witness on behalf of the Complainant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Schey:
Q. What is your namet·
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A. Harry Reese.
Q. You arc the father?
A. The father of these two boys.
Q. Do you know what time the mother of these two boys
died?
A. No, I do not.
·Q. You know anythini.A. I don't know anything- a bout it. I ,vasn 'tin this vicinity.
I was in the State of Marvland.
page 41 ~ Q. You don't know anything· nbout the will or
anything else'?
A. No, I don't know anything nbout it.
Q. Do you know anything about any agreement that you are
alleged to have signed acknowledging receipt of $5,000.00 from
Harry Roese?
A. No.
Q. For the property f
.A.. No, I don't know anything about that.
Q. Did you ever sign such an agreement f
A. No, I did not.
:M:r. Pitchford: Now if the Commissioner please, we have.
alleged that in the answer and cross bill. There's been no
affidavit of denial. I therefore submit that this type of evidence is now inadmissible. We 're not call(lcl upon to prove the
genuineness of it when we have alleged it and it has not been
denied in the manner required by the stat111c.
l\fr. Schey: This man isn't a party to this litigation.
Mr. Pitchford: He's a witness.
Mr. Schey: He has a right to say whctller he signed the
papers or not. He doesn't lmuow-he hasn't anything to do
with the pleadings .
.A.. I wasn't here at the time. I was out of the state for some
30 years.
Commissioner: I rule that he can testifypage 42 ~ A. How's that?
Commissioner: I rule you can testify concerning it. The suit is not on tl1e instrument itself and he can
testify to it.
Mr. Pitchford: In further connection with that I call to
your attention the fact that the cross bill filed in bel1alf of the
defendant is predicated primarily on this writing and in the
cross bill it was alleged that by agreement-that an agreement
in writing· was on the 18th day of April, Hl19 by which Harry
Reese and Roxie Reese agreed to sell and this defendant, H. R.
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Reese, agTeed to pnrehasc lot 18 in block 11 more particularly
described above for the sum of $5,000.00 which amount was
paid on the date the said agreement was written as is evidenced
by said agreement.
Mr. Schey: I certainly have a right to ask this witness
whether be signed the agreement.
Mr. Pitchford: And I take the position you cannot now dispute the signature, having failed to deny the positive allegation.
Mr. Schey: I didn't fail to deny it. I questioned the genuineness of the signature.
Mr. Pitchford: That's what the statute is made for.
Mr. Schey: In the answer I :filed I did question the genuineness of it.
Commissioner: What is the statute 1
page 43 ~ !fr. Schey: That's irrelevant. He was not a
party to it.
Mr. Pitchford: That's what the statute is for. You did
question it in the grounds of defence but it is not verified by
oath.
Mr. Schey: You ruledCommissioner: I '11 permit him to testify.
Q. You said you did not sign it 1
A. No, I didn't. I haven't signed anything as I know of
and I haven't received anything as I know of.
Q. Now in 1919 in April, where was your son, Harry Reese,
if you know?
A. Where was I at?
Q. ·where was your son, Harry Reese·?
A. I suppose be was at colleg·e about that time, going to
school.
·
Q. Did you furnish him the money to go to school?
A. Yes, sir.
Q. How old was he at that time?
A. Well, I can't remember how old he was but-let's see.
Somewl1ercs around the twenties I guess.
Q. When was be born, do you remember that?
A. No, I do not.
Q. At any rate in 1919 he was under your-he was dependent upon you?
page 44 ~ A. Something about that time. Any time, the
last time that I sent him some money, I know that
I sent him from fifteen to $1,800.00 a year and I was working
in the post office at that time and I went out and got a job here

"I'"'
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:selling insurance and I lost my job and I wrote him I couldn't
send him anv more monev.
Q. For
many year; did you do that!
A. Oh, for three or four or five years, something like that.
I can't remember just the time or term he went to school.
Q. And in 1919 is there any way that he could have had $5,-000.001
A. ·whatQ. In 1919, April of 1919 is there any way that he could
have had $5,000.00¥
A. Not as I know of.
Q. You were giving him money at that time?
A. Yes, sir. I sent him money until I lost my job. I couldn't
send him anv more.
Q. Now I "believe that you and his mother were not getting
along so very well, were you 1
A. At one time, yes.
Q. And about this time you were in the divorce courts,
·weren't you ?
A. Yes.
Q. Nowpage 45 } A. )Vell previous to the divorce decree I lived in
the house five years myself and her mother ; the
mother lived with her daughter, you see. I stayed there five
years.
Q. Did you borrow some money on that property1
A. Yes, sir, I borrowed some money to paint it and fix it up.

ho,v

lVIr. Schey: This is a copy of the deed of trust dated the
7th day of August, 1925 in which he borrowed money on the
property, a loan.
At this time, Mr. Schey handed Mr. Pitchford some papers.
:M:r. Pitchford: Where's the certified copy1
Mr. Schey: It's probably among the papers here in the
divorce proceedings.
Mr. Pitchford: All right.

Q. Diel you borrow $1,000.00 f
Did I borrow $1,000.00 f
Yes.
Yes. I think that was the amount, the loan, $1;000.00.
I show you the deed of trust and ask you if that's the
of trust (banding witness a document).
.

A.
Q.
A.
Q.
deed
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Mr. Pitchford: If it will expedite matters any, I will agree
that he signed that deed of trust in 1925 and that is the true·
certified copy of the deed of tmst he did sig'll in 1925 at which
time he represented himself to. be a widower~ Can
pag·e 46 r we stipulate that?
Mr.- Schey: Yes.
Q. Now in 1925 you deeded the property to Roxie Reese who,
was your wife, did you 1
A. "\Veil, they had a Court trial you see, you understand. I
was working in Richmond at the time and they brought. me
do\vn and put me in jail.. I never been in jail before- and I
haven't been since and I stayed there about three weeks but
when they brought me to trial why the Judge bad it all fixed
out you see. The attorney at law I must say told a lie all theway throug·h, you understand what I mean f That was my
idea of the thing.
·
Q. Well,. I'm merely asking you if you were directed by theCourt f
A. To sign a deed, yes. I signed the deed and I signed the·
deed conveying everything I had and everything I didn't have~
Q. To her?
A. Yes, to my wife~
Q. Now you didn't particularly care to do that, did you t
A. No, I didn't. I done it by force because I was imprisoned, just be.en in prison and not of my own will but somebody elsei's doing ..
Q. Now if you could l1ave had any kind of an
page 47 ~ excuse you wouldn't have done it 1
A. No.
Q. And if you could have told the Court you sold the property to your son-

Mr. PitcI1ford: I object to that. You 're leading. up to a
point but I object to that line of testimony.

A. The wI10Ie sense of the matter, I deem it was an injus·tice to me to do that because the attorney said in his remarks.
to the Court that my wife worked to pay for the property thesame as I do, but that was wrong.
Q. Well, we can't go into all that today. ,vhen-what I
asked you was if you had any kind of excuse not to convey the
property. to your wife as the Court requested you to doA. I wouldn't have done it, no.
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Q. vVould it have been a good excuse if you had previously
sold it to your son 1
A. No, ·1 dicln 't sell it to my son or nobody else.
Q. \Vell, I mean if you had sold it to him, would that have
been a reason for not conveying it to your wife f
·
Mr. Pitchford: Objection. This line of questioning is not
relevant to the matter in issue and the questions are definitely
leading.
Commissioner : Sustained.
A.
ell, if I 'cl sold it to somebody else I would have got
some money for it, consideration about it.

,v

page 48 ~ J\fr. Pitchford: I move the answer be stricken
.
from the record as being not responsive to the question that bas been objected to and the objection sustained.
Commissioner: His last remarks will be stricken from the
record.

Q. I ask you have you had any conversation with your son,
Harry, about this property 1
A. No.
Q. You lmven 't had any at all in the last few days?
A. No, not at all. I haven't had no conversation at all. In
fact when I went away from here I didn't know-I stayed
away. I didn't let nobody know where I was at until bis
daughter found out where I lived at and where I was staying
out and that's how I come to come back.
Q. I don't think you understood my question. Did you ever
at any time have any conversation with your son, Harry, iri
which he showed yo~ that paper that he now bas?
A. No.
Q. He's never shown it to you?
A. I don't know anything about it. You mean-talking
about-he showed me a piece of paper to his house one day
you know and I don't know what it was. I can't remember
what it was and my name was there and nw wife's name was
there underneath, see. So I told him that this is not my handwriting in this piece of paper and he pulled out the
page 49 ~ envelope from his pocket, stamped envelope that I
had previously sent. to him asking him to send me
a few dollars and that was my true signature on that return
envelope but the one on that piece of paper was not. It had
witnesses to it and the names of the witnesses weren't filled
out. ·
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Q. This had no names where there were supposed to be witnesses!
A. No, there were no witnesses.
Q. Did you tell him that wasn't your signature?
A. Yes, I told him that wasn't my signature.
Q. ·what did he say then f
A. At the same time I told him I didn't want to have anything to do with that property, that is as far as I 'rn concerned.
Q. And what did he say, if anything·?
A. Well, he didn't say anything· as I know of.

lVIr. Schey: That's all.
Commissioner: Answer Mr. Pitchford 's questions.
CROSS EXAMINATION.
By Mr. Pitchford:
Q. Now Mr. Reese you said your son showed you a writing
and also showed you envelopes on which you bad written your
name1
A. Yes.
Q. And that the writing on the envelope was your
page 50 ~ writing 1
A. Yes.
Q. I have here an envelope stamped "·Washing-ton, D. C.
February 3, 2 :00 a. 111., 1949." Is that the envelope to which
you have made reference!
A. I know, I don't think tl.iat is the one, no.
Q. That is not the one?
A. No.
Q. Is that your writing on the envelope f
A. Yes, I think it is. I don't know. It may be. I don't
know.
Q. Don't you know your own writing, Mr. Reese f
A. Yes, I know my own writing.
Q. Is that your signature?
A. It looks that way to me. The name on the back of it.
Yes, I wrote it.
Q. Is that your writing1
A. Yes, sir.
Q. Is it your writing on the front and on the backt
A. On the back, yes.
Q. Is all of the writing with pen and ink on that envelope
your writing¥
A. Yes, on this f
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·Q. Yes.
A. That is. Yes, that's my writing.
l\fr. Pitcllford: I put that in evidence as depage 51 } f endants 's Exhibit 2, if I may please.
l\fr. Schey: I don't know whether it is his signature or not.
Commissioner: Well, he testified it is.

A. But that wasn't the envelope he showed me. It was another one. That ain't the same envelope be showed me at that
time.

The envelope was received and marked Defendant's Exhibit
No. 2.
A. This envelope I had wasn't opened. It was plain envelope, ready to be addressed.
Q. Now I have another envelope that apparently has not
been used, appears to be the kind you go to the post office and
buy with a three cent stamp printed into the envelope. Is that
the one you are talking a bout f
A. That's the one.
Q. That's the one your son showed you f
A. I think so.
Q. Is that your handwriting on the envelopef
A. Yes.
Q. Could you tell us approximately what year this conversation took place between you and your son, Harry?
A. Well, it was clone by mail. You mean the conversation
:about the envelope?
Q. Yes, sir.
pag·e 52 } A. That was about a year ago I guess.
Q. Could it have been as far back as 1949?
A. No. 1949-:four years, no, sir.
Q. You don't think it was?
A. No, sir. It was within the last couple of years.
Q. Now on this unused envelope I have just handed you, is
that your ·signature?
A. Yes, sir.
Q. It reads, "Harry Reese, Odmore, Landover, Maryland"?
A. Yes.
Q. That is all your writing?
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A. Tnat is- all my writing.
Mr. Pitchford: I would like to put that in evidence- as a defendant's exhibit..
The envelope was received and marked Defendant J"s Exhibit
No. 3.
l\fr. Pitcllford: Now Mr. Commissioner, I have here the·
original writing·, a little aged and crumples easily. I have a
photostatic copy that we can handle freely. I think you '11 find
it is an exact photostat, even with Hie wrinkles in the paper~
Now I propose to question the witness, using· the pbotostat
rather than the original so as to _preserve the- original and at
the proper time· put the original in evidence.
Q. Now Mt. Reese, you 'have here a photostatic copy of a
writing that starts off, '' received of my so11, Harry
page 53 ~ R. Reese, this 18th day of April, 1919·, $5,000.00 for
the· following property. Signed Harry Reese and
Roxie E. Reese.'' Now understand please sir that this is not
the· original and is only a photostat of the paper and I ask you
if that is the paper or a photostat of the paper that you talked
to your son about (.ha:nding witness a photostat) ..
A. No, no.
Q. That's not a copy of iU
A. No, the paper-no, this is not the-this is not the one I
talked to him about.
Q. Now this, Mr. Reese- is· the original paper. It's very old
and crumples easily so I'll ask you to be very, very careful
with it and ask you if that is the paper your son showed you 1·
A. No, sir, this is not it.
Q. That 1s not it eitheri
A. No, sir:
Q. Well I now ask youA. The reason I say because there is som~thing· in here.
Q. Now be easy. Don't tear it up ( referring to the original
paper).
A. There's something in he·re (indicating) besides this and'
this is not my signature at all (indicating). This is not my
signature and I doubt whether this is my wife's signature.
Q. Now Mr. Reese, in order to have the- benefit of'
page 54 ~ what you have said for the record, you have pointed
to the· place indicated on this writing for witnesses:
to sign and said something was; written right in here. Do you
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mean by that, something was written below the place where
the word, "witness" appears f
A. Tlie paper that he showed up at the house was altogether
different from this.
Q. Was altogether different f
A. Yes, sir.
Q. Did that paper have your wife's signature on it f
A. Yes, that had something like that on there too.
Q. vVas that her true writing 1
A. I don't-I-from observation it was not.
Q. Is that her signature t
A. I don't think so.
Q. You don't think it is her signature?
A. And this ain't mine. I know this ain't mine because it
ain't got the '' H'' right.
Q. The ''H'' is wrongf
A. Yes, sir.
Q. You don't think it is your writing at all f
A. No, sir, it ain't my writing at all.
Q. And you don't think it is your wife's writing¥
A. No.
Q. Do you have any writing at all of your wife's f
A. No, I have not, not now.
page 55 ~
Q. I have here a writing that was made by copying- your wife's will. It was clone, the copying was
done by your daughter and I'm advised that the signature
was made by your wife. Is that her signature on that writing
or do you know!
A. W'herc is it at 1
Q. At the very bottom of the page?
A. Well, I couldn't tell you about this. I don't know nothing about this.
Q. Now Mr. Reese, let me again please direct your attention.
A. Of courseQ. Direct your attention to the very bottom of the page and
ask you if that's your wife's writing or do you know?
A . .According· to this it should be. I don't know. She wrote
it herself I guess. It's hardQ. Listen to me please sir. I told you tliat is a writing made
in copying your wife's will. That your daug·hter copied it and
the writing· at the top where it was copied is your daug·hter 's
writing. The only writing on there that's supposed to be your
wife's writing is the signature at the encl and I've asked you
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to look at that signature and tell me whether or not in your
opinion that's your wife's writing·?
A. I couldn't answer that question. If I can take care of
my own writing I think that's enough. It's been a good many
yearspage 56 ~ Q. I wonder if you would :write your own name
there for me with this pen (handing witness a
yellow sheet of paper and a pen). Write it with that pen please
sir.
The witness wrote bis name on the sheet of paper.

Q. All right, sir. Now write your name '"ith that pen
(handing witness another pen).
The witness wrote bis name on the sheet of paper.

Q. And write your name with this pencil please?
The witness did as directed.
Mr. Pitchford: Mr. Commissioner, for the purpose of comparison I'd like to put this in evidence as an exhibit, signatures just made by the witness.
The sheet of paper. containing the signatures were received
and marked Defendant's Exhibit No. 4.

Q. Now Mr. Reese on your examination in Chief, when you
were answering the questions of Mr. Schey, among other
things you said, '' I sold everything· I had and everything I
didn't own." Now what did you sell that you didn't own?
A. I didn't say that. I said I sold it. I sold it.
Q. Sold whaU
A. I say-give me the question over again Y
Q. Read it to him, Mr. Schneider?
The question was read to the witness.
A~ I didn't say that.
page 57

~

Commissioner: I think he said "I sold everything I bad or everything I owned and everything
I didn't own.' '

r
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·Q. _Now Mr. Re-ese, since having the reporter check his notes
~s to what you testified to, it appears that you stated on your
examination in chief that you sold everything you had and
everything you clidn 't have?
A. I didn't sell anything- as I know of. I didn't have anything to sell.
Q. You didn't have anything to sell T
A. No, I was put in confinement and I was only too glad to
get away. I got away the next day and I lost my job; I didn't
11ave no money, I was broke; it was only with the aid of a few
friends that I happened to get away from there.
Q. So is it not true, Mr. Reese, that when you sig·ned this
deed purporting to convey property of the title to your wife
you were willing to sign everything and anything to get out
of jail i
A. You were talking about when I was in trial before the
Judge in Hampton.
Q. I'm talldng about the time you signed the deed in 1925
by which you purported or undertook to convey to your wife
the property at 53 Buxton Avenuef
A. Yes.
Q. And I again ask you if you were not then willing to sign
any paper to get released from jaiH
A. I don't know about that. I couldn't tell you
page 58 } about that. It's something that interested me outside the case would be altogether different. As far
as the case is concerned, why I was glad to get rid of it.
Q. And signing this paper?
A. Pertaining to that particular case.
Q. And signing· this deed, undertaking to convey the prop,erty at 53 Buxton Avenue to your wife was your way of ending· that case, wasn't iU
A. I tell you I signed it. I didn't even look at the paper. I
signed my name and that was the end of it.
Q. Just signed your name and that was the end of it?
A. Yes, sir.
Q. You were immedfately released from jail then, weren't
you!
.
A. Yes, sir, I was g·lad to get out of there. I didn't even
look at anything.
Mr. Pitchford: Let me have that deed of trust, Jack.
'The deed of trust was banded to Mr. Pitchford.
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Q. Now· your counsel, Mr. Schey has obtained from the
Clerk's office the suit papers in the divorce· suit and among
them is the deed of trust dating· August 7, 1925 tlmt you signed
to borrow $1,000.00 from the Newport News Building and Loan
Association t
A.,Yes.
Q. I observe in the first paragraph of that deed
page 59 }- of trust your name, '' Harry Reese, widower.',.
A. Yes.
Q. Were you in fact a widower at that time?
A. Yes, I was a widower at that time. I stayed there five·
years by myself.
Q. Your wife was living then f
A. I couldn't. tell you whether she was or not. I couldn't
tell you.
Q. You had not gotten a divorce!
A. No.
Q. And you represented to the loan company that you were·
a widower?
A. Yes.
Q. So tl1at the loan company would make you a loan without requiring your wife's signature1
A. Yes.
Q. Is that the reason you made the representation f
A. For what¥
Q. That you were ·not married at the time you got this $1,000.00 loan 1
A. State the question over again please.
Q. I ask you if when you applied to the Building and Loan
Association f'or a thousand dollar loan in Aug"Ust of 1925, did
you represent to the Building and Loan Association that you
were a widower in order to induce them to makepage 60 ~ you a loan without requiring your wife's signature r.
A. No, I didn't. I didn't do that.
Q. You didn't do that °l
A. No, sir. I clidn 't get the money for that purpose.
Q. I clidn 't ask you for what purpose you got the money.
I asked you tllis, if you didn't represent to the loan co~1pany
that you Irnd no wife, that you were a widower so that you
could get tbe money without her sig·nature 1
A. ·well, I don't know. I don't know about that. I could
have got the money elsewhere, possibly at the bank, as far as
that's concerned, Mr. Pitchford.
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Commissioner: l\Ir. Heese, answer the attorney's questions
direct.

A. I don't know.
Q. You don't recall about tbat1
A. I '11 just pass that, that's all.
Q. You '11 just pass it 1
A. Yes.
Q. How soon after that were you divorced from your wife?
A. I couldn't tell you that either. I don't know the exact
dates.
Mr. Pitchford: You liave it there, Jack!
Mr. Schey: That's among· the papers there.
The papers were handed to Mr. Pitchford.
pag·e 61 ~ Q. Now Mr. Reese, I have hurriedly gone through
. the suit papers in the case of Roxie E. Reese v.
llarry Reese that was conducted in the Circuit Court of Elizabeth City County.
A. Yes.
Q. It appears from the bill of complaint that your wife filed
a divorce suit against you on August 25, 1925. You recall thaU
A. Yes, I recall that, yes, sir.
Q. That ,vas just a few days after you signed the deed of
trust I was just talking to you about, isn't it?
A. Yes.
Q. Some time later, a final divorce was granted, wasn't it?
A. Yes.
Commissioner: How long did that intervene? What was
the difference in time 1
Mr. Pitchford: I don't seem to be able to locate the final
divorce decree. I see a decree entered by the Court as late as
December 14, 1925.
A. Could I ask you a question?
Mr. Pitchford: No~ sir.
A. Could I get permission from tl1e Judge to do itf
Commissioner: You don't have a right to question counsel.

Q. N °'v Mr. Reese, you say you worked at the post office and
you lost your job while Harry was in school in
page 62 ~ Maryland, is that correct!
A. I might have been working· for an insurance
company at that time after that post office.
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Q. Do you recall when you lost your job with the post office
department?
A. I resigned from the service.
Q. You resigned from the service?
A. Yes.
Q. ·when did you resign from the service 1
A. I couldn't tell you the exact dates but I don't know the
exact dates but-since then, I went to Washington and got myself a job there and the last job they had me in the post office.
Q. Let's don't go everywhere. Let's talk about one thing
at a time please sir. I was talking about when you received
your connection with the postal department. You said you
can't tell me the exact date?
A. You mean the lastQ. Can you tell me approximately wl1at year it was?
A. In Newport News or in Washington.
·
Q. Whenever it was that you lost your employment and you
couldn't send Harry any more money to go to school?
A. I don't know whether it was the post offic~ or I was working for the insurance company. I think it was when I was
working for the insurance company.
page 63 r Q. Was that before or after the end of World
WarH
A. Yes, that was after World vVar I.
Q. After the end of vVorld War I.
A. Yes, sir.
Q. How much after the end of V\T orld ,var I would you estimate?
A. It couldn't be long. Maybe a year after, maybe.
Q. Was Harry in the Army of W orlcl vVar I?
A. I don't know. He went to school. I don't know whether
he was in the Army or not.
Q. Don't you know whether your own son was in the Army?
A. I suppose be-maybe he was in the Army and the school
too. I guess he enlisted .at that place or something.
Q. Did he go to school at the same time he was in the Army?
A. Well, I don't know much about his business myself, I'll
tell you the truth.
Q. Did you know enough about his business to observe that
during· the war and immediately after the war he had a fleet
of taxi-cabs running around Newport News t
A. No, I don't know much a bout it myself.
Q. Did you see such cabs or know about them running·?
A. About whaU

;'
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Q. Taxi-cabs, lmuling people for hire?
A. I don 1 t know.
Q. Sirf
A. I couldn't tell you. You ought to know. It concerns
yourself.
page 64 }

Commissioner: Now Mr. ReeseQ. That isn't the proper answer f
Commissioner: Answer the question. Answer the questions. Do not quarrel with counsel either for the plaintiff or
the defendant.
A. All right.
Q. I asked you, sir, if you recollect your son, Harry, driving
·a taxi-cab for himself and having other people drive taxi-cabs
for him during and right after World War H
A. No, I don't know anything about that.
Q. You don't know anything about that T
A. No.
Q. Where were you living· during the years 1918 and 1919? ·
Do you recall that?
A. You mean while working in the post office?
Q. Not where you were working but where did you live during· those years, if :vou can recall?
A. 1918 and 1919?
Q. Yes, sir.
A. I was living: here in Elizabeth City County.
Q. When did you leave Elizabeth City County?
page 65 ~ A. I left after I got through with the Court down
in Hampton.
Q. That was in 1925?
A. Yes.
Q. Is that when you went to Washington or some other
place to work for the government T
A. I went to Maryland.
Q. Went to Maryland? And you have lived up there ever
·since, is that correct!
A. Yes, I lived up tl1ere ever since.
Q. Hav~ you sort of lost track of your family during the intervening 28 years?
A. Yes. Yes. In fact, I went up there and I had a good job
and I was retired from the same post office that you are talking about, post office department.
.
Q. Now it has been testified that your wife died in 1942.
Did you come back to her funeral 7

60

Supreme Court of Appeals

or Virginia

II arry .Reese.

A. I didrr "t know a:nything a bout it.
Q. You dfrln 't even Iniow when she died f
A. I didn't know anytlling about it.
Q. And when did. you get in toucll with your family again
after leaving her in 1925 f
A. 011, about last three years ago, about tluee years ago~
Three or four years ago.
Q. So actually you were away and out of contact
page 66 ~ with everybody for as much as 25 yearsf
A. 30 years ; at Ieast 30 years.
Q. At least 30 years t You don't pretend to be able to remember everything that happened prior to the time you left,.
do you?
A. Prior to the time I-yes, I can remember everything
prior to the tfme· I left, yes ; certainly. I got a good memory~
Q. You do have a good memory!
A. As old as I am.
Q. How old are you, Mr. Reuse Y'
A.. 77 years old.
Q. You are 77 yea:rs old. Now who have you talked to about
this cas·e toda:y 6!
A. Iain 't talke·d to anybody about this case. As far as I'm
concerned it's immaterial with me, as far as the case is concerned.
Q. Now who bmught you from your home in :Maryland down
to Newport News, Virginia, today f
A. I been staying· down here with my other son. I've been
living with him ior quite.!! wiliTe (referring to the plaintiff).
Q. How many years have you been living with Thomas:
Reese?
A. Where·i·
Q. '\Vith your other s-on, Thomas 1· How long
page 67 f I1ave you been living with him?
A. Well, I bave been living with him for about a
year- now I think.
Q. About a yearY
A. Yes, I have been going· back to Maryland every now and
then.
Q. Actually at this time your home is in Newport News with
your son, Thomas, is that c·orre-ct 1
A. Yes·. Temporary home and tomorrow I'm liable to be
in Maryland.
Q. N<1w did you and Thomas talk over· this case today be·fore you came over here i·
A. No.
1
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Q. Have you and Thomas ever discussed this case1
A. w· ell, I've heard something· about it but I wasn't very
much interested in it to be frank with you. I dicln 'tQ. From whom did you hear about it?
A. Well, I heard from him, his wife, you know talking about
it when the case is to be called up this month, you know, something like that.
Q. You beard that in the home of your son where you live
with him f
A. Yes.
Q. You beard him and his wife talking about it?
A. Yes.
page 68 ~ Q. W'hat did be say to you about coming; over
here today t
A. How's thaU
Q. ·what did he say to you about coming over here today Y
A. w·en, he told me about the case; that's the only thing I
know. The same way about my daughter. She-she talking
to her abou1 it too.
Q. I don't want to know what he said to your daughter. I
want to know what be said to you.
A. He didn't say anything· as far as I know.
Q. Diel he talk to you about this writing that your son,
Harry, had shown you a year or two ago?
A. Not as I know of.
Q. You mean, sir, that he brought you over today and didn't
say a word to you about the writing Harry showed you a year
or two ago?
A. He dicln 't. I don't think he mentioned that at all. I
don't think he mentioned that.
Q. Have you ever discussed that writing with your son,
Thomasf
A. No, I didn't discuss it to any length as far as that's concerned.
Q. Did you ever tell Thomas that your son, Harry, had
shown you the writing 1
A. Yes, I told him and my daughter too.
Q. And wl1at did he say about it f
page 69 ~ A. He didn't say nothing about it.
Q. Did be ignore what you said 1
A. No, he didn't make any mention; wasn't nothing to talk
about as I know of. Wasn''t nothing important.
Q. Did you talk to Mr. Schey about the writingf
A. No.
Q. Didn't mention that to him either?
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A. No. Nothing much about the thing, as I know of. Just
a common ordinary talk, that's all.
Q. Did you know when you were brought over here this
morning that you were to testify in this case f
A. Well, I thought that I had to testify or possibly be a witness or something· like that. I don't know.
Q. You were positiye you would be a witness!
A. Yes, in some case.
Q. In some sort of a case?
A. Yes.
Commissioner: Do you have any other questions!
Mr. Schey : I don't think so.

THOMAS vV. REESE,
recalled as a witness in his own behalf, having been previously
sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Schey:
Q. Do you know anything- about your brother, Harry, having a fleet of taxi-cabs along about 1919?
A. No, sir. I was the one that was in the taxipage 70 ~ cab business.
Mr. Schey: That's all.

CROSS EXAMINATION.
By Mr. Pitchford:
Q. Well, Mr. Reese, you testified this morning that you went
out in Chicago in 1919 f
A. No, during that time thoug·h I wasn't there the whole
year you see and along in that time, maybe it was 1918 or it
was in one-I have to get you some dates to get you the exact
time but it was me in the taxi-cab business because I had sent
him to Baltimore to buy me automobiles to run it.
Q. He didn't participate in that business at alH
A. Not unless he mig·ht have drove for just a short while,
a month or so while he wasn't going· to school.
Q. So it is your contention that it was you that was in the
taxi-cab business and not your brother Y .
A. That's me. I'm the fellow that bad the license for it.
Q. How many cars did you have?

r·
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A. I didn't have but one. vV€ had an old Overland but that
would run a few days and it broke down. That's the reason
we got the new automobile that I bought.
Q. ·who drove the automobile(f
.
A. He went to Baltimore. We couldn't buy one here at that
time and this wa-s a Ford and he went to Baltimore and bought
it for me and brought it down here.
page 71 } Q. How old are you, Mr. Reese?
A. 52.
Q. So in 1919 you were how old?
A. January 1, 1901 is when I was born.
Q. So in 1919 you were of course 19 years old?
A. Well, I was 20.
Q. 18.
A. I must have been 20 years old. I don't know, 1953-yes.
Q. You were born on January 1, 1901?
A. Yes, sir, January 8.
Q. January 8, 1901?
A. Yes.
Mr. Pitchford: That's all. Who is older, you or HarryY
A. He's 4 years older than I am, approximately.
MABEL GRIFFIN,
,called as a witness by the complainant, being duly sworn, tes·
tified as follows:

DIRECT EXAMINATION.
By Mr. Schey:
Q. You are Mabel Griffin?
A. Yes.
Q. While we're on the subject of the taxi-cabs, what do you
recall with regard to your brother, Harry!
A. I don't know anything about it. I don't know anything
about the taxi-cabs.
page 72} Q. Do you believe you would remember if your
brother had a fleet of taxi-cabs?
A. I don't remember a fleet.
Q. What do you remember about it?
A. I don't remember anything about the taxi-cabs. I mean
I haven't thought anything about it.
Q. Do you remember that you had an old-your father-
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A. Oh yes,. I remember we had an Overland. I remember
that all rig·ht.
.
Q. And do you remember anything about this Ford that
Tom is talking· about f
A. No.
Q. ,vhat was the date of your motller's. death, Mrs .. Griffin?'
A. She died October, 1942..
Q. Diel she leave a will 1
A. Yes.
Q. Do you recall what the terms of the will were·i
A. She left her real estate to be divided equally between the
three· children and personal to me.
Q. Have you always dealt with that property known as 53
Buxton Avenue as though the three of you owned it jointly?
A. That's· right~
Mr. Pitchford: Objection. ·whatever she feels has nothing
to do with it. If she- knows anything I think she's
page 73 ~ got a right to state.
Mr. Schey: I didn't say anything- about feeling.
I asked her if she dealt with that property as thoug·h she own eel
it jointly Y
Mr. Pitchford: That's not objectionable.

Q. And your answer is yes f
A. Yes.
Q. Diel you at one time loan your brother, Harry, some
money on bis one third?
A. Yes.
Q. Did you ever collect that money from him t
A. No.
Q. ·what did you finally do with the note¥
Mr~ Pitchford: Objection. It is not relevant to the matter
in dispute here.
Mr. Schey: I'm going to show how he acquired title.
Commissioner: There's evidence in there concerning the
note in the earlier testimony. I'll let her testify.
Q. What did you finally do with that note t
A. I sold it to my brother, Tom.
. Q. ·wna:t did you do with your own interest in the property!
A. I sold that to him too.
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Q. That made Tom the owner of two-thirds?
A. That's right.
page 74 ~ Q. Along about oh, 1920 to '25, your mother and
father were having· lots of difficulties were they not,
that ultimately culminated in their divorce!
A. Back in there some time.
Q. wr as your mother working at that time?
A. No, my mother never did work out. She took boarders,
roomers and boarders.
Q. ·was she a thrifty, saving woman?
A. Very much so.
Q. You know anything about her receiving $5,000.00 from
your brother, Harry?
A. No, sir, I should say not.
Q. In 1919, in April, 1919, where was your brother, do you
know f Harry I mean.
A. I think he was in school. I know he was in school during
the war. The war took over the University of Maryland, I
mean the War Department you know.
Q. And was he then in the Army 1
A. He was in the Army until the close of the Army. Then
the school was.converted back.
Q. Now when was the war over, do you remember?
A. Novembcr 11, 1918.
Q. \'Vas it '18 or was it '19?
A. '18 wasn't it? November 11, 1918. It started April, '17.
You know I l1ave diaries and account books and
page 75 ~ everything. vVhen you haven't been thinking back
about anything it's kind of hard to remember back.
I mean about that taxi-business and all. They were doing all
kinds of things back there. They had a meat business over
in ~ orfolk and they had some kind of electric business in Roanoke. They were ·an in together doing all kinds of things ..
Q. Just stick along with the questions here. I'm trying to
find out if you know now about what your brother was doing
in 1919.
A. w· ell, I think he was in school.
Q. Do you know who supported him while he was at school?
A. My parents.
Q. Well, do you mean your father or your mother or both
of themf
A. Both of them. She took boarders and he works.
Q. Well, was there any way-
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A. He gave all the money to my mother, his salary. She
inanag·ed. She was the manager. She was the one thatQ. Vv as there any way that you know of tl1at Harry could
have had $5,000.00 in 1919?
A. I never heard of such a thing. He was always-everybody had to lend him money. I never heard of him getting
any big amount, not" along then anyway.
Q. Did you hear anything about your mother getting any
such sum of-money as that along about that time?
page 76 ~ A. I should say not.
Q. According to the evidence in this divorce case,
she was having a very hard time making both ends meet?
A. Thats right. Took all the money to send him to school.
l\Iy father didn't make very much and she g·ot a little rent off
the farm but it was very small.
Q. And your brother, Tom, went to work when he was just
a child and has been working· ever since!
A. That's right. He went to work when he was a little tiny
boy and he went to night school to finish his education. Harry
is the one that got all the money. I bad to work my way
through school and Tom did too and the money was given to
bim.
1\fr. Pitchford: I'm going to object to this whole line. The
answers are not responsive to the question and the questions
are leading and irrelevant to the matters in issue.
Mr. Schey: I think that's all I want to ask her.
CROSS EXAMINATION.

By Mr. Pitchford:
Q. Mrs. Griffin, how old are youf
A. 54.
Q. You are then one year older than your brother, Tom Y
A. Two.
Q. Two years older 1
A. Exactly.
Q. And ·your brother, Harry, is two years older
page 77 ~ than you, is that right?
A. Two vears and three months.
Q. Two years and three months? Now a while ago you said
they bad a meat business in Norfolk and an electric business
in Roanoke. Who is ''they'' t
A. They were in together!
Q. Tom and Harry Y
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A. Yes.
Q. And when was that?
· A. I don't know exactlv when. It was back in there some
time but I mean a Ion~ tiiiie ago.
·Q. Was that after the World War H
A. Oh yes, everything was after that because he was in
school then, during the war. Everything had to happen after
t]1at.
Q. And the war I believe you decided ended on November
11,19181
A. That's right.
Q. Was it the year following that they were in these businesses¥
A. Well, I can-'t remember which year it was.
Q. Were they in these businesses for any appreciable length
of time?
A. I don't think so.
Q. Could you estimate how long they were in the
page 78 ~ businesses?
A. I think just a few months.
Q. Do you know whether or not the businesses were profitable?
A. I don't think so.
Q. w·as your mother then having financial difficulties?
A. Well, she just lived normally. ~ meanQ. vVere there any mortgages agamst the house on Buxton
Avenue that you know of?
A. Yes.
Q. Weren't the mortgage holders pressing her for payment?
A. No.
Q. They were not f
A. I went to work and paid that off and paid that mortgage
·off. That's the reason I went to work.
Q. When did you go to work?
A. Let's see, I was married in 1921. About 1926.
Q. Was your mother having any financial difficulty in connection with her farm or timber-lands in North Carolina in
1919?
A. I don't-not that I know of.
Q. Now you say you sold the note evidencing a loan that
you made to your brother on what you considered his one third
interest. Did you sell that note to Tom 1
A. Yes.
page 79 } Q. When did you sell it to him?
A. 1951.
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Q. Sell it to him for full va:lue,f
Mr. Schey: Now that'"s immaterial. Don rt answer that until the Commissioner rnles on it.
l\fr. PitchfoTd: I submit it is material. As long as I
brought it out, I want to se-e what the deal is right now.
:Mr~ Schey: It's· a negotiable p-roniisory note and she can
sell it for anything she wants· to.
l\tfr. Pitchford: Certainly she can. I want to see what she·
did sell it for. It 'involves· this very property, this very transaction we have under dis·cussion now.
:Mr. Schey: It involves the property but the amount she
paid for it doesn't involve anything but her and the person. ·
she sold it to ..
Commissioner: I'm going to require her to answer it, but
what effect will be given to that is something else.
A. Do yon want to know how much I sold it fod.
Q. yes, nfam ..
A. $500.00 ..
Q. What was the amount then due on the note?"
A. The note was $833.00 and there was· interest for severaI
years·.
Q. Now when did you seU him your interest in the home
place-?
page 80 ~ A. 1951.
Q.. Was that done at the same time you sold him
the note 1
A. vVell, not exactly. It wasn't very long, after that; about
the same time·..
·
Q. About the· same· timer
A. Yes.
Q. How much did he pay you for that interestf
A. $1,000.00.
Q. So he paid you $1,500.00 altogetllerf
A. That's rigI1t.
Q. At that time· was Tom indebted to you on this note· that
you endorse·cl for· bis accommodation and for the accommodation of your brother,, Harry,, at the Citizens'. Marine- Jefferson
Hank in 19411
A. 1941?
Q. Yes-, Mam.
A. I didn't understand that. In 1941 was Tom indebted to,
meY
Q. Now let's put it a little differently.. Mrs. Griffin, on Au-
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gu~t 16, 1952 you instituted a suit in the Corporation Court
for the City of Newport News against II. R Reese and Thomas
W. Reese by filing a notice of motion for judgment for $1,000.00 plus interest at six per cent from April 4, 1944 and 15%
attorney's fees and my question a minute ago inpage 81 ~ volved this note on which your suit was predicated.
I ask you if at the time your brother, Tom, paid you
the $1,500.00, $500.00 being for your brother, Harry's note
and $1,000.00 being for your one third interest in the property,
if Tom was indebted to you at the time that payment was
made¥
A. No.
Q. He was not t
A. No. He didn't owe me anything.
Q. Did he owe you anything at the time you brought this
suit?
.li. No.
Q. He did not?
A. No.
Q. Then why did you sue him?
A. Sue Tomf
Q. Yes.
A. The lawyer did it because he was endorser on the original note that I paid for Harry.
Q. "\Vas he an endorser or maker on the note?
A. Harry was maker and Torn was endorser with me.
Q. Did you see the notice of motion prepared by your
lawyer in that suit against Harry and against Tom, the suit
brought by you or in your behalf?
.A. I don't think so.
Q. vVoll, paragraph one of that notice of motion
page 82 ~ reads, "that the said H. R. Reese and Thomas W.
Reese did sign a note at the Citizens Marine Jefferson Bank in the City of Newport News on August 19, 1941
which said note was for an original amount of $1,500.00 and
did secure the endorsement of the undersigned in order to
secure the loan represented by said note and they did further
renew subject note from time to time over the years and did
renew same as late as April 4, 1944 on each of which said note
the undersigned was required to endorse to secure the loan.''
Is that correcU
A. To the best of my knowledge it was. I know they endorsed it for a long time but the exact date I don't know. I
gave him the papers.

Supreme Court of Appeals of Virginia

70

Mabel Griffin.
Q. Where did you sign the note'?

A.
Q.
A.
Q.
A.
Q.
A.

On tbe back.
Where did Tom sign it?
On the back..
Where did Hany sign it!
On the front.
Do you have the note f
I gave it to my lawyer.

Mr. Schey: :Mr. Commissioner, it seems to me we're just
wasting time. vVe 'v~ already been into that. The suit. has been
dismissed as to tbis man and the matter was also considered
by the arbitrators. How long are we going to keep on wrangling about it and she has herself testified.
page 83 ~
Commissioner: I sustain the objection and pro-·
ceed.
Mr. Pitchford: "\Ve take an exception to the ruling of the
Commissioner because it goes right back to the same subject
the Commissioner was directed to make inquiry into and that
was liens, if any, or· valid liens, if any, there are against the
property and it has been testified by the complainant that there
is a $1,000.00 judgment. in favor of this lady against the defendant, Harry Reese. It will be the contention of the defendant that he knew nothing about this suit, did not appear
nor did he defend. The judgment is in no way binding· on him
and what this defense would like very much to find out is why
this lady brought a suit allegfog that both her brothers were
jointly and severally liable on a note that she endorsed for
their accommodation and had to pay and then abandoned the
suit as to the brother, Tom and took judgment as to the absent
clef end ant, Harry. Especially in view of the otl1er dealings
and transactions that had occurred before then with reference
to selling an $800.00 note for $500.00, interest in the property
for $1,000.00 which is obviqusly worth more than that, if it's
worth anything.
Commissioner: The Commissioner rules as he ruled earlier
in the day that this judg1nent is not subject to collateral attack
in these proceedings.
Mr. Pitchford: Well, this is a Court of Equity and I now
move that we be permitted to make Mrs. Griffin a
page 84 ~ party to this suit so that the entire matter can be
decided in this suit and I'm mindful of the maxim
that equity once taken jurisdietion affords a complete release.
Commissioner: The ruling· at this time is that this judgment in favor of Mabel E. Griffin against H. R. Reese is not
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1:;uhject to collateral attack in this proceeding and that the
Court-and that the Commissioner is of the opinion that he
1rns no authority to introduce new parties into the suit and
therefore I'll overrule your motion.
Mr. Pitchford: Then I move that we be permitted to carry
-on with the hearing so far as we can but before there is any
final disposition that this defendant be permitted to apply to
the Court for leave to make l\frs. Griffin a party to the suit in
a bill or supplemental bill to be filed for the purpose of nullifying and setting aside this alleged judgment for $1,000.00.
Mr. Schey: vVe have no interest in that. He can do anything he wants to in regard to that judgment. We 're interested in getting this thing settled as to this topic and we don't
care what happened to his interest. He can have the judgment
set aside if be can.
Commissioner : My reply to your motion is that a reasonable time will be allowed counsel for the defense to file such
petition with the Court before the Commissioner's report is
filed in this suit.
Q. Mrs. Griffin, I have here a sheet of paper on
page 85 } a form of some sort; looks like from an insurance
company, on the back of which is some writing purporting to be a copy of your mother's will and I ask you if
you copied this from your mother's will (handing witness a
sheet of paper).
A. This is my handwriting and it seems to be word for word
for my mother's will which was written in her handwriting
and recorded.
Q. Is the signature at the end your handwriting or is it that
of your mother's 1
A. It's my mother's; it looks like her 's.
Q. Is it in your opinion your mother's signature?
A. Yes.
·
Mr. Pitchford: I move that be put in evidence for the defendant for the purpose of comparing it with the writing we
have dated 1919 in connection with the $5,000.00 receipt.
Commissioner: Well she's testified that it's in her handwriting.
The document was received and marked Defendant's Exhibit No. 5.
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Q. :Mrs. Griffin,. do you Lave any other writing of your
mother's¥
A. I think probably have some letters. Get the orig'inal
will I guess. if you want it.
Q. The original will is filed away in a vault. It's not easily
accessible. A copy is available so I wonder if you
page 86 ~ could, for the benefit of the Court, provide usA. I think I can provideQ. Provide us with a specimen of the handwriting· of your
mother.
A. I think I can do that.
Q. How soo1i can you do that¥
A. As soon as. I can g.et home.
Q. Can you get them over to Mr. Colonna within the next
two or three days t
A. I think so.
Commissioner: Yon want her to· bring them over here and
submit them to yon all!
Mr. Pitchford: I'm satisfied to bring that yo·u to. and say
it's her mother's handwriting.
Commissioner: You want to lo'ok at them¥
Mr~ Schey: No, I don't.

Q~ Now this Overland automobile tllat you mentioned a
while ago and the Ford taxi automobile, we-re those Overland
the family car or taxi-cabs.1
A. The Overland was the family car~
Q. How about the Ford?
A. I don't know about the F·ord.
Q. Do you remember your brother, Harry, going to Baltimore to buy an automobile to use as a taxi-cab when cars·.
couldn't be gotten in Virginia f
· page 87 } A. I don't know about that.
Q. Your brother, Harry, come· back home shortly
after the war i
A. He might have come back the next year.
Q. Did he go· to work right away 7
A. I don't remem her.
Q. Now you have testified that your mother died in October,.
1942 f It is now February the fifth, 1953.
A. She' died or cancer.
Q. That isn't what I asked you, lady. I didn't say that.
A. Didn "t you!
Q. No, Mam. You testified your mother died in October,,
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1942. It is no,v February, 1953. ·who, if you know, has collected rent on the property durin~ the intervening years?
A. 1Vell, I collected until I settled the estate.
Q. vYhen did you settle the estate f
A. Well, I don't remember exactly but all the records are
recorded and I have copies of them.
Q. Since you settled the estate, who has collected the rent7
A. Mrs. Keene paid it to the three of us; sent my part to
me and each one of them to them.
Q. Is that ·the lady who lived in the house until shortly after
rent controls were abolished?
A. That's right.
page 88 ~
Q. That's Mrs. Keene 1
A. Yes.
Q. ·what other people that you know of lived in the house
and paid rent since l\Irs. Keene moved outt
.A. I don't know of any that paid anything·.
Q. lVasn 't the house worked over with $2,100.00 borrowed
from the bank by the three of you so as to make it available
for use as al) apartment ~1
A. They started on it.
Q. Dicln 't you sign that note too?
A. That's right.
Q. Don't you know that they completed one apartment on
the first floor and that was rented?
A. I think it was completed. They had some people in there.
I don't think they paid anything tboug·h. I know they had
some people in there for a few days.
Q. Has the house been vacant ever since i\Irs. Keene moved
ouU
.A.. No, my brother, Harry, moved in.
Q. Where does he live in the house?
A. Well, he cooked in the kitchen and be had bis stuff stored
in the other part downstairs and he lived upstairs. He used
the whole house except that front room that he converted into
an apartment.
page 89 ~
Q. The one room that was converted into an
apartment and Harry lived in all the rest of the
house, is that your testimony 1
.A.. Well, he lived upstairs and I think they cooked in th@
kitchen and he had a lot of stuff dow11stairs there.
Q. How large a family does Harry have f
A. Just him and his wife.
Q. How large is this house?
A. Oh, it bas four rooms upstairs and four down.
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Q. Who has paid the taxes on the property?
A. Well, I paid my third as long as I owned any of it.
Q. ·who paid the insurance?
A. I paid the insurance until it expired. Then I paid my
third.
Q. Who paid for the repairs and up-keep?
A. There weren't any.
Q. No repairs and up-keep?
A. Yes, I had a roof put on and it was leaking real badly
and the three 'of us paid it.
Q. Is that while .Mrs. Keene was still in the property?
A. That's right.
Q. Was it paid from the rent Mrs. Keene paid?
A. No, each one of us were billed a third and we pa id our
part ourselves.
page 90 r Q. Now have you ever heard any discussion about
a writing that your brother, Harry, had tlmt your
mother and father signed?
A. Not until lately.
Q. How lately?
A. Last week or two.
Q. And where did you l1ear that discussion?
A. I heard my father talk about it and my brother talk about
it.
Q. Talking to who f
A. Talking· to me.
Q. Did both of them talk to you at the same time?
A. No.
Q. Did you ever hear them talk to each other?
A. No.
Q. Mrs. Griffin, your brother, Harry, has a writing dated
April 18, 1919 signed Harry Reese and Roxie E. Reese which
recites that they received from Harry· $5,000.00 for lot 18 in
block 11. Have you ever seen that writing before?
A. No.

Mr. Schey: Explain to her that's a photostat.
Q. Now Mrs. Griffin, the paper I have lmnded you and that
you now hold in your hand is a photostat of the original paper
that I have put in an envelope and am keeping there because
it is old and crumply and easily comes apart- and I
page 91 } want you to understand that what you have is only
a picture of the original. Have you ever seen the
original Y

-.. .
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A. No, never· saw, never heard of it until a few days ago.
Q. And you heard of it a few days ag·o from whom?
A. Well, my f atber came home and last summer and said
-something about it -and then my brother Tom said something
:about it.
Q. As far back as last summer?
A. Yes, he came home and said that Harry had a paper over
there and that had his signature on it.
Q. Who did he say that to?
A. Me; my father said it to me.
Q. Where was Tom at that time, if you knowT
A. He was home I guess. He wasn't there. My father was
-staying with me at the time.
Q. Have you ever heard any discussion between your father
:and your brother, Tom, concerning that paper!
A. No.
Q. Have you ever bad any discussion with your brother,
Harry, concerning that paper?
A. No.
Q. And as best you can recall you first heard of it last
·summerf

A. Yes.
Q. Now when your mother died, did you all have
some difficulty getting the papers together and locating all of the documents and things that belonged to her or
her estate concerning her?
A. No. She had them all in a bundle. She had a lot of receipts andQ. That's enough. She had them all in a bundle. That's
sufficient answer.
page 92

~

Mr. Pitchford: That's all I care to ask this lady.
Mr. Schey: I don't want to ask her anything- else.
Commissioner: Let me ask her one question. Did your
mother leave any real estate other than that on Buxton Avenue in litigation here, assuming that that did belong to your
mother at her death 1 Did she have any other estate, any other
real estate?
A. She had a farm in North Carolina and she had that house
on Buxton A venue.
Commissioner: At her death?
A. And might I tell you what she said before she died?
Commissioner: No. I just asked you what other property
·she had.
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RE-DIRECT EXAMINATION.
By Mr. Schey:
Q. You said you went to work to pay off a mortgage on the
property?
page 93 ~ A. That's right.
Q. Was that the mortgage that was put on it by
your fatlrnr just before the divorce suit f
A. Yes.
Q. It was in 1925?
A. ~L1hat's about the time I went to work, nineteen-I
thoug·ht it was '26. It was around there some time.
Q. I ask you and did Harry show any interest in paying the
mortg·age off of the property that he regarded as his?
A. No.
Q. You had to work and pay it off°l
A. He never showed any evidence at all that it belonged to
him.
RE-CROSS EXAMINATION.
By Mr. Pitchford:
Q. Did you live in the property as you were working and
paying off that $1,000.00 mortgage¥
A. No.
Q. Where were you living?
A. 61 Maple Avenue.
Q. You were married then f
A. Yes.
Q. When did your mother get this farm in North Carolina r
A. She inherited it from her father.
Q. Was that after or before the date of her will?
A. Before.
page 9"4 ~ Q. It was before the date of her will and her will
is dated what Y Dated the second day of January,
1925, is that correct!
A. Yes, sir. That's what this copy says.
Mr. Pitchford: No further questions.
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H.R. REESE,
called as a witness in his own behalf, being duly sworn, testified as follows:
DIRECT EXAMINATION.

By :Mr. Pitchford:
Q. State your name please?
A. lVIy name is H. R. Reese.
Q. Your agef
A. I was born November 10, 1896.
Q. ·where do you presently reside 'f
A. I presently reside in Louisville, Kentucky.
Q. How long· have you lived there?
A. I was reassigned to Louisville from Syracuse about a
month ago. I live there about a month.
Q. How long were you in Syracuse f
A. I was in Syracuse from the 26th day of June.
Q. 26th of ,June 1
·
.A. That's right, last June.
Q. Now Mr. Reese, this is a suit brought by your brother
to partition the old Reese home place on Buxton Avenue. You
understand that, don't you?
A. Yes.
page 95 ~ Q. Now in your pleadings you have taken the
position that it is your property by reason of a
writing signed by your mother and father in 1919. I now hand
you a paper dated April 18, 1919, typewritten, signed by Henry
Reese and Roxie E. Reese and ask yon what it is?
A. Signed by Harry Reese.
Q. Harry Reese. I'm sorry. I read wrong1
A. I would call it a deed or a contract but vou asked me what
it was.
~
Q. Yes, what is iU
A. It's a form of a deed signed by my mother and my father.
Q. When and where was that signed?
A. That was signed-signed the 18th day of April, 1919 at
53 Buxton Avenue.
Q. vVho was present when it was signed f
A. As far as I remember, they were present and I was present.
Q. Did you give them any money for the signing of thaU
A. I gave them money or for value received.
Q. How much did you give them?
A. I give them the value, $5,000.00.
Q. After the signing-scratch that.
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M1. Pitchford: I offer the writing in evidence as Defendant's Exhibit whatever the number is.

page 96

~

The document was received and marked Defendant's Exhibit No. 6.

Q. After the signing of that writing, what was done with
it?
A. ·well, I don't know what happened to it. I don't know
what happened to a lot of my other stuff. You see, when I
came back from school I didn't-I came out of school I didn't
stay around here very long·. I went to different places and I
worked and I drew a right good salary.
Q. Now who prepared this paper for you t
A. I don't know exactly who did the preparing.
Q. Did you get a lawyer 1
A. No, I didn't get a lawyer.
Q. Did you think that was sufficient to transfer title?
A. I did.
Q. Had you ever had any training· in legal matters t
A. Not then, no.
Q. Now when your mother died, did you make an effort to
locate the paper?
.l\.. I was, when my mother died, I don't remember about
any paper. The only thing that T saw my mother, they called
me up and said tlrnt she was sick and the only thing-I don't
know anything about any-in fact what she did, I was called
up when she was sick and I was called up when she
page 97 ~ was dead.
Q. Now that, Mr. Reese, is not responsive to the
question. W11at I want to find out from you is did you try to
locate this paper that you have testified your mother and
father signed?
A. I have. Yes, I tried to locate that. I tried to locate other
things.
Q. When did you finally locate this particular paper f
A. About two years ago.
Q. ·where did you find it?
A. Well, I had a lot of papers. In fact, I had boxes of
papers in the attic and it was-it was in some of my papers
that came from the attic at 53 Buxton Avenue.
Q. Had you prior to that time ascertained that vou owned
the property by reason of this paperf
"'
A. I stated to my sister that I had had some papers dealing
with the estate.

II. R. Reese v. Thomas W. Reese.

79

H. R. Reese.
'Q. Had you made any statement to your brother, Tom f
A. Prior to the :finding of it?
·Q. Yes, sir.
A. Well, I don't remember.
Q. Now did veu sign a deed of trust purporting to convey
·vour one third interest in the house on Buxton Avenue to se~urea loan from your sisterf
A. Yes, I signed the deed of trust.
Q. Was that after or before you found the paper!
A. That was before I found the paper.
page 98 }- Q. Were you in any position to assert your right
to ownership before you found the papert
A. No.
Q. Now your father has testified that on one occasion you
showed him a paper and he denied the signature of the paper.
A. I showed him the original paper.
Q. Do you mean you showed him the exact paper that we
have put in evidence here today as your exhibit?
A. That's right, it bears his finger-prints on it if you want
to go that far.
Q. Now when you showed the paper to your father, what
did he say as best you can recall?
A. Well, he said he didn't know anything about the paper
and I asked him, I said ~ell, this is your signature on the
paper.
Q. Did you show him some envelopes on which he had written?
A. Yes.
Q. Wait a minute, let me finish the question. We '11 get
fouled up with the record again. Did you show him some envelopes that ]1e had addressed to himself?
A. That's right.
Q. Did you and he compare those signatures with the writing on the envelope?
A~ I showed him, yes that's right, I showed him
page 99 }- the paper and showed him the envelope and asked
him if he didn't know anything about it why did he
have both the signature, the signature of both the sig11ature
on the letter and on the paper were identical practically.
Q. Are you very sure, Mr. Reese that that writing was
·signed by your fatherf
A. I'm very sure.
Q. Were you looking at him when he signed iU
A. Iwas.
l
Q. Did your mother sign it?
.'.\
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A. She di,L
Q. "\Vas she looking at iU \Vere you looking at her when
she signed it f
A. I was ..
Q. Did they deliver it to you or lrnep it themselves t
A. They delivered it to me.
Q. Now, it has been estimated that you had no money with
which to pay them $5,000.00 and I foresaw that and asked you
to get some dates as to your activities. Do you have the memorandum before you t
A. I have some.
Mr. Schey: . vVait a minute. Are those things that you got
in your hand a memorandum that you made up since ]\fr. Pitchford asked you ·to-I'm trying to find out if he holds in his
hand some self serving declaration.
A. This I hold in my hand I have evidence to
page 100 ~ the effectQ. Mr. Reese, I have now handed you some
papers and. documents accumulated by you in connection with
your schooling at the University of Maryland and ask you to
look at them and state when you enrolled as a student at the
University of Maryland l
A .. According to this certificate I enrolled about September,
1917.
Q. Look again. ·was it 1917 or was it 1916 !
A. I think it was about-September 1917.
Q. Does it say anything on there that indicates iU It
ought to indicate one way or the other, whether it was '17 or
'16.
A. This is tlle day I went into the fraternity, November,.
1917.
Q. From what paper are you looking at to determine the
date1
A. I'm looking at a Phi Chi fraternity certificate.
Q. And that certificate was issned on what date t
A. It was-it was issued on the 20th day of November, 1917.
Q. Had you been in school some time before that certificate
was issued to you?
A. That's right, I was in school before thepage 101 ~ certificate was issued to me.
Q. Were you in your first or second year at
school!
A. I think it was in the first year.
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Q. Now do you have any paper there indicating when you
joined the United States Army, if at all 1
A. That's right, I have a copy of the discharge from the
Army.
Q. Does that show your induction date 1
A. That's right.
Q. And what is the induction date¥
A. It was December 21, 1917.
Q. And you were discharged on what date!
A. Discharged December 14, 1918.
Q. vV ere you ever in active service¥
A. That's where I was.
Q. Did that service require you to leave the college or did
you continue to go to college f Let me withdraw that. Did
you ever leave the college after joining the Army and befote
your discharge f
A. I-in the summer I didn't go-I didn't g·o to school in
the summer. I onlv went in the fall and winter.
Q. That isn't wl{at I am getting at. I want to know when
you were inducted in the Army did you quit school and go
to the war or did you continue to stay at school?
A. I continued to stay at school.
page 102 ~ Q. When you were discharged from the Army,
did you continue to go to school?
A. Only for a short time.
Q. Did you engage in any business or activity that was
income-producing during the time you went to school?
A. I was in the taxi-cab business.
Q. At what place?
A. At Newport News here.
Q. In those days, were you required to get permits and
license and insurance such as operators are required to get
today?
A. No, not that I know anything about.
Q. Your brother has indicated in his testimony that it was
he who was in the taxi business.
A. My brother didn't have anything to do with it as far
as I know of.
Q. How many cars were in operation?
A. I had two in operation.
Q. vVhat kind of automobiles were they¥
A. It was an Overland and a Ford.
I
~
'
Q. Overland and a Ford?
A. That's right.
r ,.· .
Q. In whose name were they titled¥
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A. Well, those days you didn't-you didn't have a title;
I don't think you had a title. I'm pretty sure of
pag·e 103 ~ it. You just had a bill or receipt, bill of sale.
Q. Did you drive one of them yourself?
A. That's right.
Q. Did you get them before or after you left school?
A. I got them before I left school.
Q. While you were in school, who drove them, if any one V
A. I hired a fellow to drive--to drive them while I was in
school.
Q. Was that method and type of operation successful?
A. Well, I bragged about making as much as $40.00 a day
on a car. They hauling soldiers around; they hung to tl1e car,
on the fenders, on the hood, all they could pile in and all that
could hang on.
Q. Did you charge reasonably good prices to ride them f
A. I think it's somewhere around, I'm not sure, I think it
was somewhere around a buck apiece was to take them from
here toQ. Did you save your money?
A. Certainly I saved my money.
Q. Did you accumulate any part of the money you used to
pay to your mother and father that way?
A. Yes, I did.
Q. You know when you went out of the taxi-business?
A. Well, I went out of the taxi business when
.
page 104 ~ the war was over.
Q. Had you gone into a meat business with
vour brother in Norfolk Y
.. A. Later years, yes, sir.
Q. Was that long after this writing was prepared and
signed by your mother and fathed
A. Tbat was several years later.
Q. So that would have nothing to do with it. I won't
question you further. Now it's in evidence that your sister
qualified as a personal representative of your mother's estate
and as such collected the rents on the house, on Buxton Avenue
until she filed her personal accounting. Do you know approximately when that accounting was filed,
A. No, I don't know when the accounting was filed.
Q. Now Rince that time and while Mrs. Keene was living
in the house, who collected the rents?
A. Since the time of what:-you said since that time.
Q. Yes.
A. Referring to-

..

-

H. R. Reese v. Thomas W.. Ree8e.

83

H. R. Reese.
Q. Since the time of the filing of the fina,I accounting .and
during the time that Mrs. Keene was living in the house, who
rcollected the rents Y
A.. 1'Vell, my sister collected all the rents up until-up until
:a certain date and then Mrs. Keene mailed the three of us the
other rents for a time.
page 105 ~ Q. When did Mrs. Keene vacate the premises 7
A. After rent control ended.
Q. Has the property been rented since Mrs. Keene moved
·OUU

A. Yes, its been rented.

Q. All of it?
A. No.
Q. How much of it f
A.. One apartment downstairs.
·Q. For what length of time Y
A. It was rented for two or three weeks anyhow.
Q. BywhomY
A.. ·who did the renting or who.
·Q. Who was the landlord. Who let the property out?
A. My brother let it out.
Q. Who collected the rent for thatr
A.. My brother collected the rent.
Q. Has there been so far as you know, been any other rents
•collected for the use of the property Y
A. Not as I lmow of.
·
Q. Have you stored some stuff at the property?
A. I have some stuff there.
Q. Have you made your home there f
A. I fixed up some of the upstairs.
Q. At whose expense?
page 106} A. At my expense.
Q. And how mu·ch did that amount to?
A. Well, I have.-I have around $1,000.00 that hasn't been
paid or collected for that that I put in the house in addition
to the $2200.00.
Q. Do you have any receipts or vouchers to bear out that?
A. Yes, I have.
Q. ,';\There are they?
A. Out to the house.
Q. You didn't bring them over here with you today?
A. No.
Q. Was that thousand dollars expended before or after the
money was expended that you borrowed from the bank to
turn the house into apartments T
.
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A. Well~ the majority of it was spent before and some was
spent after the $2,200.00 gave out. You see, when the $2,200.00
gave out, somebody had to take care of the bills and I taken
care of them.
Q. Aud you took care of them¥
A. That1s right.
.
Q. Did you talk to your brother about thaU
A. Yes, I talked to him about it.
Q. Did he pay you any part of it?
A. No, he dicln 't pay me any part.
page 107 ~ Q. Now your father has testified that he sent
yon money to go to school; he lost his job in the
post office and then he became a little bit uncertain. What is·.
your recollection in connection with that subjec.t ¥
A. Well, most of the money for my schooling was paid by
the United States Armv.
Q. Did you pay anyw part of it yourself 1
A. I paid some of it.
Q. Now the paper that you have covers only lot 18 in block
11. Do you know whether or not that is the Jot on which the
house is situated f
A. Lot 18 is the one according to tbe deed, as I recall is the
one with the house on.
Q. And you claim title to that lot by reason of your writing!
A. That's right.
Q. Do you claim any more than a one-third interest in theadjoining lot not covered by your writing f
A. That"s all, just the one-third interest.
J\,Ir. Pitchford:
can't collaterally
Commissioner :
Mr. Pitchford:

Mr. Commissioner, I believe you ruled we
attack this judgment.
Yes, sir.
So I might as well :keep quiet about that.

Q. Who was present when you confronted your
page 108 ~ father with this writing you put in evideneet
A. My wife.
Q. At what place 7
A. At Buxton A venue.
Q. In the very house under discussion here now f
A. That's right, upstairs in the hallway. I call it a hallway.
It's kind of a reception room to tl1e other rooms.
·.
Q. Mr. Reese, I'm going to hand you a pI10tostatic copy of
something and ask you what it is.
.
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A. (Looking at the photostat) This is what I consider to
be a deed or bill of sale.
Q.
that a photostat of the original writing?
A. That is.

Is

:M:r. Pitchford: I would like to offer that in evidence for
the use of the Commissioner in handling· rather than to handle
the original paper that's liable to crumble up.
Court: All rig·ht, we '11 just attach this as a part of Exhibit

6.
Q. Now Mr. Reese, I'll going to hand you a writing, a
printed form with the spaces filled in in pen, headed the '' Phi
Chi Medical Fraternity, Incorporated" and ask you if that is
the instrument that you used in fixing dates in your earlier
testimony!
A. That's right.
:Mr. Pitchford: I offer that in evidence for
page 109 } purposes of corroboration.
The document was received and marked Defendant's
Exhibit No. 7.

Q. I now hand you wl1at appears to be a certified copy of a
discharg·e-of a discharge from the United States Army of
Harry R. Reese dated November 1, 1950 and ask you if that is
the instrument you used in fixing the dates you have given in
your earlier testimony¥
A. That's right.
Q. Do you have any records f
The certificate was received and marked Defendant's
Exhibit No. 8.
Q. Do you have any records or cancelled checks and things
of that sort g·oing back as far as 1919 which might indicate
your earnings as of that time Y
A. I don't know about that.
Q. Haven't you looked for such papers at my requesU
A. Ihave.
Q. Have you been able to find any 1
A. I haven't.
Q. I hand you another paper in a brown jacket which appears to be a deed of some sort prepared in Carolina signed
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by Roxie E. Reese and Harry R. Reese and ask you what it is,
if you know?
A. That's the lease signed by mother and mypage 110 ~ self with Joseph H. Holder in the presence of
Joseph H. Holder.
Q. Sig'Iled by who?
A. Signed by myself and my mother, a lease on the farm.
Q. Is that a genuine signature of your mother's writing?
A. That's a genuine signature.
Mr. Pitchford: I would like to offer that in evidence for
the · Commissioner to have the benefit of comparing the
mother's signature with the signature on the question of document.
The document was received and marked Defendant's
Exhibit No. 9.
CROSS EXAMINATION.
By ]\fr. Schey:
Q. What year did you enroll in this University of
Maryland?
A. I enrolled in the University about September, 1917.
Q. And you were there until-you were discharged from
the Army?
A. I was there a little after I was discharged from the
Army.
Q. You were in the ROTC in other words?
A. I was in the Students' Army Training Corps.
Q. And for that you received pay from the g·overnment?
A. I received pay and tuition and board and so
page 111 ~ forth clothing.
.
Q. And you also received money from your
father during that same time?
A. I could have received money from my father.
Q. In fact, your father has testified here that he borrowed
money and sent it to you.
A. I don't know anything about any borrowing. The
borrowing come on, nineteen-after I left school.
Q. How many years were you there altogether f
A. Universitv of Marvland?
Q. Yes.
..
·
A. About around two or a little bit more ..

'r '
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Q. And your father is telling the truth or is he mistaken
when he says he sent you fifteen to $1800.00 a year f
A. ·when he says he borrowed monev and sent me to school,
I don't think that's the truth.
•
Q. You deny that you received any money from your father?
A. What's that?
Q. You deny that you received any money from your
father?
A. I don't deny that I received any money from him.
Q. Give me some idea about how much.
.
Mr. Pitchford: I don't think the question is relevant unless
for the possible purpose of showing the credibility
page 112 ~ of the witness.
l\Ir. Schey: That's one of the reasons that I'm
·asking it.
Commissioner: I'm going to let him answer it. We've
gone a good deal into his ability to pay and thing'S of that kind
·during this period. Answer the question.
A. I don't know exactlv as to the amount.
Q. Now during this same period that you were a student
·at the University of Maryland, you are contending that you
were operating a taxi buRiness here in Newport News?
A. That's right.
Q. And how much money did you earn in that business?
A. Well, I made as much as $40.00 a day on a car and I
recollect brag-ging about that.
Q. You had two cars you said f
A . .Two cars.
Q. So you made $80.00 a day?
A. Approximately eighty.
Q. And for how long· a period f
A. Approximately during around I imagine around somewhere around a year and n half to two years.
Q. For a year and a half to two y,ears?
A. Yes, sir.
Q. You made $80.00 a day. Did you make it on Sundays
foot
A. I made money on Sundays too.
page 113 } Q. Well now would your average be about
$560.00 a week then? You made $80.00 a day and
·worked Sundays too?
A. I didn't say I made $80.00 a day. I said approximately
$80.00. Judging by-
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Q. We'll say approximately then. And you did that for a
year and a half to two years t
A. Maybe. About.
Q. Have you got any idea how much your income would
have been at that rate t
A. I haven't added it up.
Q. Did you add it up for the purpose of filing your tax returns¥
A. I don't remember auv income.
Q. How did you pay the ·money to your mother and father t
A. The only thing I know I gave them the money I had
made. I gave· it to them and I had sent some money from
other places.
Q. You mean your mother gave you that paper after you
had been giving her money for over a period of years or did
you pay $5,000.00 cash¥
A. Well, I remember making the money and I also remember
sending money here.
Q. I'm asking you about this particular transaction that
that paper purports to deal with. It acknowledges receipt
of $5,000.00. Did you pay that money at one-et
page 114} A. No, I don't think I paid it all at onc·e.
Q. How long a period of time did you pay it
overt
A. vVeil, I-the money I made of course I gave it to themr
Q. Well, did you give it to them as a gift 1
A. No, I didn't give it to them as a gift.
Q. Well, about how long a period of time did you take to
give them that $5,000.001
A. Well, I don't remember the exact time.
Q. Do you remember whether you gave them anything at
the time that yon got the paper¥
A. Yes, I did give them something at the time I got the
pape~
.
Q. How much did you giYe them then f
A. I don't know exactly how much I brive them.
Q. Do you remember whether you gave it to them in check
or cash?
A. I sent them, I gave them some money in cash and I gave
them some money in a check.
Q. I'm asking you what you gave to them on the day you
received that paper.
A. Well, I don't remember the amount of the· monev I gave
to them on the day I received the paper.
~
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Q. You don't know whether you gave them a check or
moneyi
A. I have given money and I have given checks.
page 115 ~ Q. I'm not asking about different times?
A. Well, I don't know.
Q. At that time you must have given them one or the other
or neither. Now which did you give them!
A. I don't know whether I paid them-I don't know the
amount as to that day and I don't know whether it was givenhow much was in the monev or how much was in a check.
Q. And you don't know ~hetber you gave them anything?
A. I know I did give them some money.
Q. On that day, the 19th of November it says, "received of
my son". Now how much of that money did she receive on
the 19th of April 1
A. Let me read this paper.
The witness was handed a document.
Says the 18th of April.
I don't see the 18th--that's right.
Says the 18th day of April.
How much did you give her on the 18th day of April 7
A. I just stated that I don't remember how much-the exact amount I give her. I stated that once.
Q. It says for the following purpose. It doesn't say property. Can you account for that kind of language in a deed?
A. Well, this piece of paper here, see that ''r"
page 116 ~ in there, ·that's out just a little bit. It should be
"property.''
.
Q. It's very apparent it wasn't "property."
A. It's very apparent it is "property."
Q. You can very easily see a '' u'' in there and there's no
letter as "u" in "property."
A. This '' p'' and if you get the original piece of paper and
turn it over you '11 see it's a little different. See that piece in
there t There's the original there.
Q. Well irrespective of that, did you regard this as a documentary-like you did a deed¥
.
A. Iilid
.
Q. No witnesses, not notarized or anything?
A. That's right, I was young in those days.
Q. How old were you?
A. I was born November 10, 1896.
Q. You were about 22 years old 1
A.
Q.
A.
Q.

~o
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A. Just about.
Q. But you say you were enterprising enough to run a big
taxi business and make $80.00 a day f
A. Approximately.
Q. But you didn't kno,, enough to go to a lawyer and have
a deed prepared if you thoug·ht you were getting· a deed f
A. No. You want me to explain about the legalQ. I wish you would.
A. About another case. It doesn't bear on this
page 117 ~ case outside of knowing-no, I didn't know. I
thought it was-I thought it was a good deed or
good receipt. In those days most of the things you got a receipt for. It looked like one to me.
Q. Now can you account for the fact that it says, ''received
of my son'' instead of '' our son'' signed by your mother and
father?
A. Well, I'm a son of each one of them. Each one individually would be '' my son'' wouldn't it 1
Q. Yes, but ordinarily I think it would be '' our son'' if the
two parents were signing at the same time. Could it be you
were dealing with your mother exclusively?
A. No, it couldn't be because my father has his signature
on there and he signed it and my mother has her signature on
there.
Q. Your father denies his signature and your mother is not
here to deny itT
A. Well, that is my father's sig·nature whether he denies it
or doesn't deny it.
Q. Now your mother and father were having a lot of trouble
about this time, were they not which finally culminated in a
divorce?
A. I don't know about that time they were having trouble.
Later on they were having trouble.
Q. The record in the divorce case, your mother
page 118 ~ testified that for eight years they were having
trouble. You don't know anything about that Y
A. The time they was having the trouble I wasn't here. In
fact, I don't know even know anything· about the trouble until
later on.
Q. I'm asking you specifically if you and your mother signed
this agreement for the purpose of protecting the property
from your father if that's what you had in mind?
A. No.
Q. You know as a matter of fact that your father encum1
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bered the property -as th<mgh it were his own in 1925, don't
you?
A. I heard about it in later ye·ars.
Q. You didn't even bother to say anything about it even
'though you knew you owned it?
A. I wasn:,t here and I didn't know anything about it until
later on.
Q. You mean to tell the Commissioner that you just handed
$5,000.00 and forgot about it Y
A. The trouble came in later years.
Q. Well, didn't you make any effort to ascertain your right
to ownership in that property until after your mother died?
I believe you testified you started looking for the paper when
your mother died f
A. I have been looking for it but I didn't find
page 119 } the paper until recently.
·Q. Until about a year ago T
A. About two years ago.
Q. That't over 30 years ,qo. When did your mother die?
A. My sister states she died in October, 1942.
Q. And all the time from 1919 until 1942 you didn't have
:any concern about your $51000.00 is that rigbU
A. I've had concern about it but I haven't had any-the
paper was lost and I haven't had any proof. In fact, as far
:as-as long as my mother lived, I didn't-I wasn't worrying
about it so much.
Q. You felt that you couldn't do anything unless you had
proof, is that right,
A. That's right.
Q. Now you have proof you think?
A. I think so.
Q. And you didn't care enough about $5,000.00 to even
bother to investigate it, not even to tell your sister and your
brother about it¥
A. I've showed it to my brother and I've told my sister
:about it.
Q. Now you didn't do that, according to your own evidenc~
until about a year or so age f
A. You asked me the question.
page 120 } Q. When is the first time you ever showed it to
your brother or your sister t
A. First time I showed it to my brother as far as I know
of is after I found it.
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Q. Yes, and you never mentioned that you liacl it before to
him, is that rig·ht?
A. I don't remember about that.
Q. You don't remember t
A. No.
Q. You remember- whether you ever said anything. to your
sister about it t
A. I do.
Q. Did you!
A. I did ..
Q. How cori1e you said something to your sister about it,.
A. Becaus·e I went to North Carolina with her.
Q. I didn't ask you why. I said how early!
A. I remember saying· something to her about the-about
probably about six months or more before I said something:
to my sister ..
Q. Then that means you didn't say anything to either one
~f them until about a year and a half agoY
A. I didn't think it was any use to say anything about it
until I found it. In fact, if I never found it I
page 12.1 ~ would never have said anything about it outside·
of mentioning it. I don't think i.t would have done
any good.
Q. You think-why do you think your brother and sister
wouldn't believe you!
A. I think my brother and sister is kind of hooked in together against me.
Q.. You have an idea that everybody is against you, don't
you!
A. No, I certainly don't.
Q. Let me see if I understand you correctly. You paid $5,000.00 for a piece of prope1 ty in 1919; your own brother,.
sister, mother and father you don't think would ag-ree that you
paid the money unless you had documentary evidence.!
A. I didn't say anything- about my mother. I didn't say anything about my fatl1er.
Q. You don't believe your brother would believe you if you
told them?
A. I don't think so.
Q. Why do you think they would not believe you? Is it beca use of their experience with you?
A. W ell1 I've. had a right smart trouble with my brothe·r
and some with my sister.
Q.. Now, you didn't know about this mortgag·.e that your
father had put on the property!
1
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A. I have been told about it in recent years.
Q. You didn't bother about paying it off
thought
A. I wasn't here and didn't know anything about it at the
time.
.
Q. Even though you regarded it as your property you had
no interest in the mortgage 1
·
A. I didn't say l t.lidn 't have any h1tercst. I said I didn't
know anything about it.
Q. When did you find out about the debU
A. I found out, I don't know who said something about it.
Somebody said something· about it in later years.
Q. Later yearsf What do you mean by later yearsf
A. I say I wasn't-I wasn't here. In other words, I didn't
-after school I left and I didn't come back until later years.
page 122

~

page 123

~

Virginia :

In the Corporation Court for the City of Newport News.
Thomas W. Reese, Complainant,

v.
H. R. Reese, Defendant.
Depositions of witnesses taken before S. W. Colonna, Commissioner in Chancery, pursuant to notice, to all parties, to
take depositions, annexed hereto, and pursuant to decr.ee of
reference heretofore entered, at the office of the Commissioner,
in the Law Building, Newport News, Virginia, on February 6,
1953 at 3 :30 p. m., to be read as evidence in the above entitled
cause pending in the Corporation Court for the City of Newport News, Virginia.
Present: Mr. H. 0. Schey, Attorney for the Complainant.
Mr. Frank H. Pitchford, Attorney for the Defendant.

page 124
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H. R. REESE,
recalled for further examination by the Complainant, having been duly sworn, testified as follows:
CROSS EXAMINATION.

By :Mr. Schey (Continuing):
Q. Have you had time to think it over any more?
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A. I haven't thought much about it.
Q. Are you in a position today to tell us how you paid that
$5,000.001

A. The only thing I remember is I paid it from time to time
until I got the paper.
Q. At the time you made the first payment, did you pay
with the idea that you were ultimately going to get a deed?
A. vVell, I thought I was going to get a deed. You see in
those days most of the stuff like automobiles and stuff didn't
have any titles. You got a bill or receipt like buying a horse
or something.
Q. Did you understand that real estate transactions were
handled that way?
A. \¥" ell the paper I got I thought it was. I thought it was
a deed or it acted as a deed.
Q. But I have never yet gotten the answer to my question.
I want to find out from you whether you paid anything· at the
time you actually got the deed.
A. Yes. I think I paid something when I got the deed.
Q. Now have you any idea how muchf
A. No, I don't know exactly how much. I paid
page 125 ~ it different times.
·
Q. For over how long a period f
...i\.. Well, I don't know exactly the length of the period but
it was in installments.
·
Q. Give me some idea of the length of the period. Five
years, one year, three yeai·s?
A. Well, it could have been one or two years. I don't know
exactly. Q. I'm trying to get at, did you want security for a loan
that you bad made in the past f
A. Well, I'm dealing with my mother and f atber. I
wouldn't-in other words, I wasn't distrustful or anything to
that effect. I'd leave the money with them. I wouldn't think
they were going to sell it or anything or do away with it. I
took their word for it.
Q. Do you know which one you gave it to f
A. No I don't know which one. They signed the deed. I
think both of them were present at the time.
Q. Did you pay them both money then or your mother or
your f atber? Do you know or-you either know or you don't
know. Answer the question.
A. Well, I was trying to think. I don't know which one I
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paid it to. I could have paid it to one or both of them but :at
the time being I think my father give my mother money or
vw-e versa.
page 126} Q. I'm not talking about what your father did.
I'm talking about what you did?
A. The only thing I remember in the case that I gave them
money from time to time until I received the paper.
Q. You know where your father got that property from
:originallyt
A. He bought it from the Bank of Rock Bridge, I think.
Q. You lmow what he paid for iU
A. I think the deed stated it. I think the deed stated, the
.deed stated $1,500.00.
Q. And your father paid that for it¥
A. Yes, back inQ. Iu 19101
A. ~ack in 1910.
Q. And in 1919 you had agreed to pay $5,000.00 for a piece
,of property that your father bought for $1,500.00?
A. That's right.
Q. You heard your brother testify that it was worth, in his
opinion it was not worth over $6,000.00 now?
A. The property has been run down for the past I'd say
ten or 15 years. Its been run, let loose and gone down. The
lady in there now was the fact----:during the rent control you
couldn't get her out and its just been gone down. And if you
let any property go and don't repair it or keep it up, of course
it depreciates right fast.
page 127 } Q. Is six thousand a fair valuation of it now, in
your opinion Y
A. With the additions or without the additions,
Q. As the property is right nowt
A. It might be.
Q. And you have testified that there was I believe $2,200.00
:spent in repairing it?
A. That's right.
Q. And in addition to that, you claim to have spent $1,000.00
yourself?
A. That's right.
Q. So there's $3,200.00 repair bill and it's still only worth
$6,000.00. Yet you are willing to pay $5,000.00 back in 1919?
A. That's right.
·
.
Q. And after you paid the $5,000.00 you were not even con·Cerned enough to get a good deed, were you Y
A. I was thinking I ·was getting a good one.
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Q. Yon dicln 't make any effort to bave it reeorded ¥
A. I didn't know anything about having it recorded •
. Q. Would you be surprised to know that in this divorce suit
between your mother and father that not one word is mentioned by your mother, any of her witnesses of the fact that
she had s:old the properly to you 1
Mr. Pitchford: Objection. I don't think what
was said in the divorce suit back in 1925 when theman is not shown to have been present,. did not
participate. in any way, was not a party to the suit tliat any
of that is binding· on him. I don't know that the question of'
title- was even involved in the divorce suit.
Mr. Schey: It certainly was..
Mr. Pitchford: Or the question of value.. None of thosethings have been made to appear in evidence and I submit that
this particula:r question in cross examination is not a properquestion.
Mr. Schey: The controversy involved largely tI1e property.
It involved tl1e accusation of Mrs. Roxie Reese of her husband
in encumbering the property without her knowledge and aH
the way through the thing it was s contest, she wanted to securecthe property and she ultimately did. Judge Vernon Spratley ordered it conveyed to her. It's my contention that it
would be unreasonable to suppose that she would have been
in there contending for the property if she knew that she had
alre'ady joined in any kind of a deed to her son and I further
think that I1e would have been on hand to protect his interesL
Commissioner: What was your question nowt
·
Mr. Seney: I asked him if I1e knew that there was not ai
word mentioned by Mrs. Roxie Reeso or by any of her witnesses in regard to the sale of the property by her and I1er hus·band to Harry Reese.
page 129 ~ Commissioner·: I will permit him to answer the:
question.
Mr. Pitchford: Exception for the reasons stated.
Mr. Schey: Answer the question.
page 128

f

A. vVould you mind repeating the question?
Q. Your mother was a truthful person, was she not f
A. As far- as I know.
Q. As far as yon lmowf
A. The question that you asked me about me being here.
, Q. I didn't ask you that Y
A. A question about me knowing about the-

H. R. Reese v. Thomas 1-V. Reese.

97

H. R. Reese.
Q. I asked you if you would be surprised to know that not
one word is said by your mother or by any of her witnesses in
regard to the allcg·ed sale by her of the piece of property to
you1
A. I wasn't surprised on account of the fact that I was at
least three states from here. I was over 1,000 miles from here.
Q. Then do I believe that you believe that your mother
would have defrauded you simply because you weren't here?
A. ,vell, I don't know whether-I don't think there was
any intention of defrauding me.
Q. She certainly was trying to get the property in her name
and you already claimed that you owned it.
A. That's right.
Q. If she was trying to get property that you
page 130 ~ owned into her name, wasn't she trying to defraud
you?
Mr. Pitchford: ,vait a minute, Jack. I don't think that's
a fair question.
Commissioner: I sustain the objection.

Q. Your mother was trying to get the property in her name
however, you know that'?
A. No, I didn't know anything about the affair. I wasn't,
as I just stated, I wasn't here and I was a long ways from here.
Q. Well, I want you if possible to make some accounting of
the fact that your mother would seek to get property in her
name by enlisting· the Court to force your father to convey it
to her if she knew that it was already yours because she had
sold it to you.
Mr. Pitchford: The defendant objects to the question because the question is so framed it requires conjecture on the
part of the witness as to what his mother might have done or
might not have done and why she acted that way.
Commissioner : Sustained.
Mr. Schey: Mr. Commissioner, I am trying to get this man
to say if he will, he has already said his mother was a perfectly honest person in his opinion and I am trying to get him
to answer the question whether that would be honest conduct
to sell the property to him and then try to get the Court to
convey it to her anyway. I thinkpage 131 ~
Commissioner: I don't know that he's the one
to answer a question like that. If he knows of any
desire or any reason on her part I would say that it would be
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proper for him to answer it but if he has to speculate as to
what reasons some person mig·ht have had for their conduct,
then I think it is improper.
Mr. Schey: Well, I don't know·-I don't know whether he
has to speculate or not.
Q. Do you know of any rea~on why your mother should
seek to have the property conveyed to her and enlist the
Court's aid if she had already conveyed it to you 1
A. I don't know of any reason. The only thing I can do is
guess.
Q. Then you.don't want to guess?
A. I don't think it would be proper.
Q. I show you here a decree entered by C. Yernon Spratley
·who is now justice of the Supreme Court, on the 14th day of
December, 1925 in which the Court says that the Court doth
adjudge, order and decree that Harry Reese clo convey to the
said Roxie E. Reese all those certain grounds, two lots of
grounds with improvements on there fully described in the
complainant's bill and the answer in the said Newport News
Building and Loan Association filed in this cause which bas
been executed this 14th day of December, 1925. And now
would the Court have, in your opinion, have depage 132 ~ creed that conveyance if there had been any indication at all that you owned the property?

Mr. Pitchford: Objection. Now the witness is being asked
to-Commissioner: Sustained.
Mr. Pitchford: .Asked to g·ues_s why the Court acted so and
so.
Commissioner: Sustained.
Mr. Schey: Do I understand that the Commissioner is taking· the position that· the decree of the Court ordering this
property conveyed to Roxie Reese doesn't at all establish title
to iH
Commissioner: The Commissioner rules that the witness
does not know or could not-and the ref ore cannot answer why
the Court would have entered that decree.
J\fr. Schey: He does know.
Commissioner: Well it's a matter that the Court, Judge
Spratley had his own reasons for and this witnes~ would
hardly know what went on in Judge Spratley 's mind at the
time.
• Q. You nevertheless know that it was done, don't you?
A. I haven't read over all the evidence. I wasn't here at

II. R. Reese v. Thomas vV. Reei,e.

'99

H.. R.Reese.
the trial so therefore I wouldn't be in a position to know. Th•!
t0nly thingQ. Did you do anything to put the general public on record
of the fact that you owned that particular piece of property T
A. I didn't advertise it, if that's what you :are
page 133 } talking a bout.
Q. Did you do anything to let the public know·
that you owned that house1
· A. Not ·as I know of.
Mr. Schey: All right, t11at's all.

RE-DIRECT EXAMINATION.
By Mr. Pitchford:
·
Q. Mr. Reese, did you ever before today see this decree of
December 14, 1925 that Mr. Schey has just shown you!
A. No, I haven't seen the decree.
Q. Have you even yet read the decree in its entirety!
A. No, I haven't" read the decree.
Q. Where were you living at the time the divorce suit was
granted,
A. I think I was in Miami, Florida working there.
Q. It appears from the papers that most of the litigation occurred during the year of 1925? Would that help you in more
-definitely fixing where you were living at the time?
A. Well, I think-I think I was in Miami, Florida at that
time. I think I was in Miami-excuse me.
Q. Go ahead.
A. I was-I think I was in Miami, Florida.
Q. What were you doing in Miami, Florida?
A. I was working at the sheet metal trade. I have, in fact
I have union papers to-I think to sustain that fact.
Q. Were you in constant contact with your
page 134 ~ family?
A. No, I wasn't.
Q. Did you know anything about the divorce proceedings?
A. No, I didn't.
Q. When did you first learn about the divorce proceedings,
if you can recall?
·
A. I don't know. The first I think it was my brother or my
·sister when I saw them which was on, a long time after I came
back that they said something about it.
Q. In the meantime had your father drifted all away and
his whereabouts was unknown?
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A. He- was away. I didn't know his whereabouts or any-thing about where he· was.
Q. Yesterday when you were- examined on direct examination and again today on cross examination you have-mentioned
$1,QQQ~OQ that you put into the- property SO as to impTOVe it.
Have you brought over your vouchers and receipts· and tTlings·.
to establish that factf
A. No, I didn't. I didn't know that you wanted them. If'
you had wa11ted them I would have brought them over~
Q. I tl10ught we told you to bring them f
A. You asked me if I bad them.
Q. You clidn 't bring them todayr
A. No. l\faybeQ. Is your wife famil~ar with those vouchers r
A. They'repage 135 ~
Q. Just answer yes or no f
A. In a way she"s familiar with them, yes.
Q. AD right, sir. Now yon nave testified on cross examination that you believed your father bought the property from
the Rock Bridge Bankl
A. That"s· right.
Q. For $1,500.00 in the year 1910. You have further testified that yon took this pa·per in 1919, reciting that you had paid
$5,000.00' for the property. Wbat improvements were made·
to the property between 1910 and 19191
A. I don't know about the improvements made there at thetime,.
Q. When your rather bought the house-bought the· property, was tllere- a house on it or do you know!
A. There- was a house on it, on lot 18 ..
Q. On lot 1s· there was a house f
A. Yes·,. sir.
Q. Do you know whether or- rrot he made any impTovements:
to the property 1
·
A .. I don't know whether it was- bought in a semi-finished
state or whether it was bougllt in a finished state.
Q. Yon were very young in 1910?
A. I was, very young ..
Q. What did you testify you were born, in 1896'1
A. November 10, 1896.
page 136 f Q. Then you were 14 years old when that was:
bougl:rtT
A. Somewhere along that.
Q·. Do you know whether or not the property appreciated
materially in value from 1910 to 1919 Y
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.A. Depreciated f
Q. Appreciated. Increased in value?
A. The only thing I know I heard my mother say in her
younger days you could buy pork chops for six or ten cents
and get along on $15.00 a week.
Q. Let's don't get into pork chops and living. Let's confine it to the increase to the selling price of real estate. Do
you know whether there was any general increase in the price
of real estate from 1910 to 1919?
A. I'm not sure. I think it was but I don't recall.
Q. You were a young man mid very active in business in
:1919. There was a lot of loose money going around at that
time¥
·
A. Oh yes. Things had increased considerably and during
the war. I can answer that question. I remember that.
Q. That's exactly what I have been digging for all the time.
A. Yes.
Q. Who in your family handled the financial affairs. Was
it your mother or your father1
A. I think my mother handled most of them up
page 137 ~ to a certain-I don't know wl1at happened when
I wasn't-when I left here.
Q. During· the time you were home, who handled the :financial a ff airs?
A. I think she did.
Q. At the time that you paid this $5,000.00, who was
handling the financial affairs f
A. I think she was.
Q. Now did you know about the deed of trust .that your
father put on the property in 1925 when he·borrowed $1,000.00
from the Building and Loan Association 1
A. No, I do not.
Q. Now this $5,000.00 that you paid to your mother and
father for signing the paper you considered to be a deed, I
understand from what you said in your direct examination
and what you have said on cross examination that you paid
them money from time to time and when it got up to about $5,000.00 the paper was executed and you paid them some more
money at that time. Is that what happened or noU
A. I think so.
Q. You were there, Mr. Reese. Don't you know what happened f That's a ve1y important thing and you 're the person
who knows about it. Can't vou remember?
A. Yes, I think that's what happened. You want-
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Q. Could you be positive?
A. I'm pretty certain.
Q. You 're pretty certain that's what happened
but you can't remember exactly how much money you bad to
pay when the paper was signed in order to round out the $5,000.00 fee?
A. No, I do not.
page 138

~

Mr. Pitchford: That's all.
RE-CROSS EXAMINATION.
By Mr. Schey:
Q. I meant to ask you at the time that you were making·
$80.00 a day, did you have any bank account in anywhere?
A. I don't remember whether I did or not. I think I did
give them the money but I'm not sure.·
Q. vVould you regard it so unimportant that you don't even
remember what you did with that money when you were earning- money at the rate of $80.00 a day!
A. Would you mind repeating that again f
Q. You were earning money at the rate of $80.00 a day but
it was so unimportant that you can't remember whether you
had any bank account?
A. No I don't remember.
Q. Don't you think that's a little bit strange that you
haven't any recollection of it at alH
J\fr. Pitchford: Objection again. It calls for conjecture on
the part of the witness.
Commissioner: He was asked if he didn't have any recollection.
page 139 ~ Mr. Pitchford: That's a proper question, yes.
He asked him if it wasn't strang·e or something of
the sort. Go ahead and answer it.
. Mr. Schey: I do think it is rather strange.
Commissioner : He asked you if you had any recollection
of it, Mr. Reese?
Mr. Pitchford: He said no but then he asked him another
question that I objected to. It makes no difference. He can
go ahead and answer it.

Q. You don't think it is strange t
. .A. No, I don't think it is strange.
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Q. Have you been mentally sick or something·between uow
:and thent
A. Have I been mentally sick between now andQ. 19191
A. That's 30 some years ago. I haven't been mentally sick
:as I know anything about. I've been sick. I've been in the
hospital if that's what you are ta]king about.
Q. You testified that you were earning approximately $80:00
.a day for two years. That's almost-that's pretty close to
four or five hundred thousand dollars, very close to it. Don't
you know what became of that moneyY
A. I just stated that I had give it to my mother, father in
installments or from time to time. .
,
Q. You contend that you gave them $5,000.00
page 140 ~ but you don't contend that you gave them any substantial amount out of your earnings Y
A. I sure didn't carry it around in my pocket.
Q. That's what-I understand you didn't. That's what I
would like to ]mow. Somewhere you kept that moneyt
A. If I turned it over to them, they kept it instead of me.
Q. Did you turn it all over to them 1
A. Practically I think because I kept a little bit for myself
just like I draw a salary now. I kept a certain amount for me
tQ spe1=1d. The rest of it, well, goes for other things. I don't
carry any great amount of money in my pocket. If I do carry
enough to last me from week to week, to draw a ch~ck cm or.
something.
Q. You know that that $5,000.00 would have amounted to,
30 years or more, interest on it would have amounted to-more
than doubled but you haven't shown any interest in the prop. .
until just now?
A. I stated that the paper was lost.
Mr. Pitchford: Mr. Commissioner, I'm going to object further to this line of questioning for two reasons. First, the
plaintiff has had. the opportunity to examine the witness fully
:and secondly, everything being covered now has already been
,covered and all we're doing is just repeating.
Mr. Schey: I won't ask him any more quespage 141} tions. I'm tired of this.
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MRS. FANNIE REESE,
called as a witness by the defendant, being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Pitchford :
Q. ·what is your name f
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Fannie- Reese·.
Fannie?
That ,.s right.
How old are you f' You 're over 21 f
That~s· right.
Are you the wife of Mr. tl. R. Reese 1
That's right.
How long have you been in the Reese family Y
A. vVell, six or seven years.
Q. During· that time, have you heard any discussion between
your husband, H. R. Reese, and his father concerning a writing dated in the year 1919 in connection with the property at
53 Buxton A venue in Newport N ewsf
A .. vV ell, I never seen Mr. Reese until last year was the first
I ever seen of him and the discussion was that Mr. Reese
showed him a paper and he read it.
Q. You say Mr. Reese showed him the paper. Do you me~n
that your husband showed the paper to his father!
. A. His f athe1w, that's rig·ht.
Q.. Did his father read the paper 1
page 142 ~ A. He did.
Q. What comment, if any, did the father make
when he read the paper!
A. At first Iie clidn 't-he said he didn 1t know anything about
the paper, hadn't seen it before, something to that effect.
Q. You said at first? Did he do anything later to indicate
something different¥
A. I think after he looked at it a while he realized he had
seen it before.
Q. Why do you say he realized he had seen it before t "What
did he sav or do!
A. Wefi for one thingQ. Go on and say it.
A. He admitted that he had seen the paper.
Q. He admitted that he had seen it!
A. Yes..
Q. What else did he dot
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A. ·well, he and 1\fr. Reese talked a little about it which I
didn't pay any too much attention to it.
Q. ·was tllat after or before your husband bad shown him
some envelope~ on which his father had written his name and
return address?
A. ·well, the both were showed to him at the same time. At
first he said he dicln 't sig·n it so the envelopes was
page 143 } gotten and showed to him all nt the same time.
Q. Now do you have any present recollection of
any conversation other than what you have just related occurring· between your-occurring between your husband and
his father concerning this writing?
A. Well, I think it was Thanksgiving night. There was
something brought up about the same thing ag·ain and asked
l\fr. Reese a question. He wanted to know what I am going to
get out of the deal.
Q. Mr. Reese hereA. Asked-Mr. Reese here.
Q. Asked who¥
A. Asked Harrv.
Q. Harry is your husband?
A. Yes, sir.
Q. What reply did your husband make?
A. He didn't make any.
Q. You fix that as Thanksgivingt
A. Thanksgiving night.
Q. Of what year?
A. This year.
Q. ·where did that conversation take place f
A. Setting there by the kitchen table at 53 Buxton Avenue.
Q. Who else was present f
page 144} · A. It was only we three.
Q. You visit in the home of Mr. Thomas Reese?
A. Well, I have a few times but it's been a right good while
since.
Q. In your visits to his home, has your husband gone with
yout
A. Yes, he has.
Q. Have you ever l1eard any discussion between your husband and his brother, Tom, with reference to this paper we
have under discussion?
A. Well no, I haven't.
Q. Did you ever hear any discussion between your husband
and a sister, Mrs. Griffin, concerning this paped

Supreme Court of Appeals of Virginia

106

F an,11.ie Reese.

-,

A. Yes, I have.
Q. When did you hear that discussion as nearly as you can
rememberf
A. Well, that was-I believe it was last Thanksgiving a year
ago or some time in November. ,vhether it was Thanksgiving
I wouldn't be sure.
Q. Where did the discussion occur?
A. Downstairs in the hall at 53 Buxton Avenue.
Q. Who was present?
. A. Mabel, Harry and I.
Q. Is Mabel MrR. Griffin?
A. That's right.
pag·e 145 ~ Q. ·what was said at that time?
A. ·wen, at that time she and I both laug·hed at
it as we thought it was a fairy-tale. He had been sick and I
went out and left him and came back and he was telling me
about dreaming where to look for about a certain piece of
paper which means something concerning the house and
about seeing this lady dressed in white and be was telling us
about it and she and I laughed at him.
Q. Was the paper-had he found the paper then?
A. He hadn't at that time.
Q. Was the paper so far as you know, ever shown to Mrs.
Griffin?
A. No, it hasn't as I know of.
Q. You have never been present when it was shown to her?
A. No, I haven't.
Q. And as I understand your testimony you have never been
present when it was shown to Mr. Harry Reese?
A. Yes, I was.
Q. I don't mean Mr. Harry Reese. I mean Mr. Tom Reese?·
A. I don't think you asked me anything about Mr. Tom
Reese.
Q. I think I did.
A. I don't think you did.

Commissioner: My recollection is you asked if
she heard any conversation between her husband
and Mr. Tom Reese concerning the paper Y
A. That's the way I understood.
Commissioner: And she replied.

page 146

~

Q. I did ask you if you had ever heard any discussion be-

,
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tween your husband, Harry and his brother, Tom, concerning
this piece of paper under discussion. I now repeat, have yt0u
heard such a discussion between the two of them f
A. No, I didn't hear it but he did.
Commissioner: "\Vait a minute. You didn't hear it. Don''t
trv to tell us what was said.
WMr. Pitchford: What other people told you, you can't teil
Q. Did Tom tell you anything about itf
A. No.

Q. What Harry told you would not" be evidence but did you
·ever discuss this paper with Tom Y
A. I never have.
Q. Has Tom ever discussed it with anyone in your presence
·or bearing?
A. No, he hasn't.

CROSS EXAMINATION.
By Mr. Schey:
Q. How long have you been Mrs. ReeseT
A. About six or seven years.
Q. What is the date of your marriage?
page 147 } A. I can't tell you the exact date.
Q. When were you married?
A. At the minute I can't tell you.
Q. How long· would it take you to make up your mind T
A. It would take me a right good time. Until I found the
papers.
Q. You don't remember when you were married?
A. No, I don't remember. As a matter of fact, what is that
·concerning you and this matter Y
·
Q. Can you tell me the month 7
A. Yes, I can.
Q. Tell me then T
A. March.
Q. In what year?
A. Well, exactly I don't know right now.
Q. Can't you estimate within two or three years7
A. Well, I will if it is·Q. I'm asking you to.
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A. Whyf
Commissioner·: He·"s just asking- the question.
A. Well, at the minute I can't think exactly the year.
Q. But you can answer otl1er que·stions about this piece of
paper very fluently!
A. vVeU, this piece of paper is concerned in this matter so•
now what do you want to do about that.
page 148

~

Commissioner: Now Mrs. Reese, don't arguewith counsel. Just answer the question.
A. I don't like for somebody for to force anything out of·
me.
Commissioner: 1\frs·. Reese, you are proceeding in Court
now. I'll have to ask you to answer the question as asked
when they're proper and not argue with counsel either for thecomplainant and the defendant.
A. Is it necessary that I may ask this question 1
Commissioner: You answer the questions. Mr. Pitchford
will object to them if' they 're improper.
A. The exact date I think was '44.
Q. Now why didn't you tell me that f
A. "\Ven, be·cause I feel you are trying· to force somethingout of me.
Q. You 're very much on the defensive!
A. I don't like to be forced.
Q. You know that Mr. Harry Reese, Senior, asked your husband, Ha:rry Reese, what was it in f'or him when he showed
him that paper?
A. "\¥hat do you mean by in frame.

Mr. Pitcbford: Jnst a minute. It's very obvious the witness misunderstood :M:r. Seney. I understood the question to
be·Commissioner: In it for him.
page 149 ~ Mr. Pitchford: In it for him. Mr. Reese said
what"s in it for him. Nothing anything about
frame.
..
A. Exactly what he meant by it I don't know but he asked
the question, '' what am I going to get out of the deal.'' Is. that
what you·mean!

H. R. Reese v. Thomas vV. Reese.
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Q. Yes.
A. That's all he said and that was all that was said about
it but what it was I don't know.
Q. You didu 't have any idea what it was?
.A. No, I didn't.
Q. ·why do you think it's important that he said it Y
A. He said it. You asked me if I knew anything he said and
I said yes.
Q. I'm trying to get your opinion of why it was important
to testify to that if you don't know what he meant ·1
Mr. Pitchford: Objection, calling for an opinion on the
part of the witness and besides the information was given in
response to a question put to the witness by counsel and was
called on to answer it and she did answer it. I don't think she
should now be called upon to express an opinion as to why her
husband's father should have said something·.
Mr. Schey: I just want to know.
Commissioner : ·vvell, if she doesn't know she can't answer
it.
Mr. Schey: She can tell me why she thought it
page 150 ~ was important to testify to it.
Commissioner: If she knows.
Q. Do you know thatt
A. No.
Q. Do you want to create the impression on the Commissioner that Harry Reese, Senior, is only interested in what he
gets out of this in order to tell the truth?
A. I don't know why he asked the question. That I don't
know.
Q. The real truth about the thing is you don't know much
about this thing, do you Y
A. No, I don't know any too much about it.
Q. It all took a long time before.A. Before I knew anything about it, that's right.
Mr. Schey: That's all.
Commissioner: Any further questions f
Mr. Pitchford: No further questions.
H.R.REESE,
recalled for further examination in his own behalf, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Pitchford:
Q. This writing of 1919 relative to the payment of $5,000.00~
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by you for the property at 53 Buxton Avenue that you thought
was a deed, did you ever show that writing to your brother,
Tom?
A. Yes, I showed it to him.
page 151 ~ Q. At what place!
A. I showed it to him at the service station on
Parish A venue and 25th Street.
Q...What conversation took place between you two at that
time?
A. I don't know what conversation. The only thing I know
I showed him the paper and told him that the only thing I remember of course was g-oing over to town and I saw his car
there and I got out and showed him the paper. He read it
and at that particular time I don't remember the exact conversation that taken place. I don't think there was very much
conversation taken place.
Q. Could you say whether that occurred after or before
1951?
A. I think it was during 19- let's see, '51. It was during
in the 1951 or early 1952.
Q. Do you know when he purchased your sister's apparent
one third interest in the property f
A. I don't know the exact date.
Q. Was it after or before that time?
A. It was during-I think some time-some time around
that time. Exactly whether it was before or whether it was
after, it wasn't fa 1: either way.
Q. Is there anything that you can make reference to to determine the date more exactly?
page 152 ~ A. Yes.
Q. Is that available now or would you have to
get it later?
A. I think if I am not mistaken I think it was around January, 1952 if I am not mistaken.
Q. Could you be mistaken!
A. I could be but I think that's-it was around the time.
CROSS EXAMINATION.
By Mr. Schey:
Q. Are you referring to the time that he recorded the deed
that he got from his sister?
A. I'm recalling-what I am recalling is the time that I
went to Havre de G.race, Maryland.
Q. How would you know when Tom bought your sister's
interest!
A. I just stated I didn't know exactly when he bought the
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interest but I do know about when I was up in Havre de Grace.
I made some trips down from Havre de Grace to Newport
News. I was a city engineer in Havre de Grace.
Q. How does that help you to fix the date when Tom bought
:Mabel's interest in the property!
A. I didn't say a thing about fixing the date. He asked me
:and you asked me when I showed him the piece of paper.
Q. In answer to Mr. Pitchford 's question be asked you when
Tom bought Mabel's interest, didn't you?
J)age 153 ~ A. I told him I didn't know exactly.
Q. But you began talking about Havre de Grace,
l\faryland?
A. He asked me if I had-could fix the date when I showed
the paper to my brother at the service station at 25th Street
:and Parish Avenue.

Mr. Schey: I didn't understand that you asked him that.
Mr. 'Pitchford That's what I did.
Q. You heard Mabel testify as to when he bought it, didn't
you?
A. I heard her testify, yes.
Q. She would probably know?
A. As far as that goes, it ought to be on record, I imagine.
I don't know whether or not it is.
Mr. Schey: That's all.
Commissioner: Anv other?
Mr. Schey: That's
:Mr. Pitchford: We rest.
Commissioner: The Plaintiff have any rebuttal?
HARRY REESE,
1·ecalled as a witness by the complainant, in rebuttal, having
been previously sworn, testified as follows:
DIRECT EXAMINATION.
By l\fr. Schey:
Q. Mr. Reese, you heard your son's wife testify?
A. I heard part of it I guess.
Q. Did you hear that part of it in which she
page 154} said that you were interested in knowing what
there was in it for you when he showed you that
paper that we have been dealing with¥ You know what I mean,
<lon 't you? Do you know about this paper Y
A. You mean the paper that he showed mef
·Q. Yes.

all.
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A. Wamted to know if I was interested, somethi:ng for mef!
Q. Yes. Did you make any such comment as "what's in it.
for me"j
A. No, I didn't make no comment like that.
Q. Did you just denyA. Just denied the signature and I denied the signature
was mine.
Q. Who owned this particular piece of property in 1919 ?.'
Did you own it 1
A. 19191 Yes.
Q. You mean before the divorce-?
A. You mean before the divorce proceedingY Yes·. I owned
it. I sold ·a piece of property on Cedar A venue for $900.00
and put that in a purchase price. on this other property.
Q. You had title to this exclusively, in any-in your own
namet
A. In my own name and I paid for the property and I
worked for it.
l\ilr. Pitchford~ No questions.

page 155

~

THOMAS W. REESE,

recalled as a witness in his own behalf in rebuttalrhaving been previously sworn, testified as follows~
DIRECT EL'-\.MINATION.
By Mr. Schey:
Q. You have heard your brother testify that he made· about
$80~00 a day operating ta.xi-cabs¥ Do you know anything
about that t
.
A. Well,. that was-he was. taking that from me telling him
what I made. I did make· as high as $40.00 a day.
Q. And how many taxi-cabs did you have Y
A. vVell, I only had one.
Q. Did be ever have any taxi-cabs!
.
A. No, sir, he never did have any taxi-cabs. It was. one
car that my father owned, the Overland and one time we was:
going to run that a while. It was in the summer time but after
using it two or three days it broke down and it stayed broke·
down and we didn't have money to fix it up ..
Q. That was the extent of the taxi operation f
A. That was most of the extent of the taxi operation. He·
might have, while he was home, run for me spare time while
I was home for supper. Most of the· business was· from three
o'clock in the afternoon up until ten o'clock at night ..
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Q. Now for two or three yenrs prior to. 1919 your mother
was having quite a roup;h time, wasn't she?
A. Yes, sir, she was -having this difficulty there. Not too
much right in that time but anyway my sister and
page 156 ~ myself both worked. ·
Q. Now if she or your father had received a
sum of $5,000.00 was there any evidence of it t
A. No, sir, there was no surplus money like that around
there. The money that I made, p:ot out of the taxi-business I
sent up there to buy an automobile to run it in. That's what
I mean, short operation that was done.
Mr. Schey: All right, answer lVIr. Pitchford.
CROSS EXA1\HN.ATI0N.
By ]\fr. Pitchford:
Q. You were born in 1901 I believe you testified·?
A. Yes, sir.
Q. And you were in tl1e taxi business prior or subsequent
to 19191
A. Yes, sir, during the encl of the war.
Q. You know the war ended in November 11, 19181
A. Well, the taxi business when I was in the taxi business,
that was-that was when the soldiers were at Camp Hill.
That's in Morrison, that's when the end of the war. I don't
think that was 1919. I think that was in 1918.
Q. You were in the taxi business then when you were 17
years old?
A. Yes, sir.
Q. And you bad a car of your own?
A. Yes, sir, I sent my brother to Baltimore with $375.00 or
around that amount to buy me a Ford. I couldn't
page 157 ~ get one around here.
Q. All these $40.00 a day you were making, yon
coulcln 't get the Overland fixed up?
A. No, sir, the whole engine had broken, the eng·ine block
busted. It wasn't convenient to fix blocks like it is now-a-days.
Q. You didn't have motor replacement as you have today?
A. No, sir, in factQ. Where did you get the money to buy the first taxi-cab?
A. Well, as I recollect, I used the old one, some, in that venture.
Q. So you had used the Overland enough to make enough
money to buy the taxi-cab and you let your brother drive the

114

Supreme Court of Appeals of Virginia

Thmna,s W. Reese.
Overland until it broke down and you making $40.00 a day and
vou couldn't fix the Overland!
"' A. The other taxi-cab dicln 't take too many days, the way
I was making money to get that Ford.
Q. And you turned the money over to your brother to go up
there. Could you buy a Ford then for $375.00?
A. I think that was the price, three hundred seventy-five.
Q. Did he bring it back all right?
A. Yes, sir, he. brought it back.
Q. vVho drove that Ford?
page 158 ~ A. I drove it when he got it back. He was going to school there and that was in the summer
time while he wasn't going to school.
Q. Did you junk the old one?
A. Well, the old one didn't belong to me. It belonged to
my father.
Q. You actually didn't own a car at all?
A. I didn't own the Overland.
Q. Did you own the Ford while he was driving the Overland
tlrnt broke down?
A. Yes, I gave him the money to buy it. Therefore, I owned

it.
Q. Mr. Reese I am a little confused. I thought until a minute ago that you drove your daddy's Overland and made
enough money to buy an automobile of your own and you were
driving the car thn.t you had bought through your own efforts
and your brother was driving the Overland and the Overland
broke down.
A. That's what I say. After that, he was going to use the
Overland, as I understand it, and so the Overland broke down
· after a few days. He was going to drive that too.
Q. What were you driving when he was driving the Overland 1
A. I-he had goj:ten the Ford then.
Q. He got the Fnrd before the Overland broke
page 159 ~ down?
A. That's my recollect, yes, sir.
Q. And then you drove the Ford that he brought back and
he drove the Overland until it broke down t
A. Just a few days an~ then it broke down. It's my recollestion. I'm going by what I can remember. It's been a "long
time but I do know I had a Ford then.
Q. Were there ever more than two cars involved in this taxicab operation?

,.

.
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A. No, sir, that's the only two cars that I remember having
:anv time like that. That' was the "16 Ford that I had.
Q. That was while tbe boys were coming back from ower:seas?
A. That"'s while they were at Camp Hill and Morrisan.
Morrison -and Camp Hi11 was here and it was plenty of mud
:at Hilton Village. Hilton Village at that time was under con·struction or had been constructed. It was a bad road along
there because I went to Yorktown and had a very difficult time
getting to Yorktown.
Mr. Pitchford: All rig·ht, thaf's all.
Commissioner: Vve have a couple of things,"that is about
-our real estate appraisers.
lVIr. Pitchford: Yes, sir.
Commissioner: Can you agree on who we should get Y
lVIr. Schey: I'm agreeable to anyone of the reputable real
estate men.
page 160 }
Mr. Pitchford: How about old mah Newbold Y
Mr. Schey: That's all right Is there any of
your furniture at 53 Buxton Avenue now?
·
Thomas W; Reese: I imagine so. The same furniture that
I sent over there. You see these people stayed there a little
while and they bad to have some place to stay. I had extra
furniture in mv shed and I sent it over there. ·
Mr. Schey: ., Why did you send it over .there?
Thomas W. Reese : So the apartment could be rented. I
was anxious to get income started fro~ the· rent and he was
·anxious to holding it off.
Mr. Schey: You were not simply seeking a place to· store
your furniture!
Thomas W. Reese: No, sir, no, sir. There was no part of
storage. I got my own shed and I got the upstairs of it that's
·empty.
HARRY R. REESE,
/called as a witness in his own behalf in sur-rebuttal, having
been previously sworn, testified as follows:
DIRECT EXAMINATION: .
By l\fr. Pitchford:
Q. Yon are Mr. Harry Reese!
A. That's right.
Q. How many rooms have you occupied out at the house at
l53 Buxton A venue 7
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A. I O'CCUpied part of the upstrrirs ..
page 161 f- Q. You oecupi.ed any of tI1e downstairs?
A. I go.t so.me of my tools and some of the material tliat goes in the· !rouse downstairs-.
Q. ,vfart do you mem:r material that goes in the house 1
A. I bought, I have some of my material that I '\\.ras going:
to use into the· hous·e ..
Q. Still sfo:red downsfairsf
A. Yes, some of it, yes.
Q. How many rooms did yo1.1 us·e on the second floorl Get
back to the· original question 1·
A. Well, it's two bedrooms, ancT a small room which is three·
bedrooms- and a batir up there- and a Iittfe--mrcl another little·
room. In fa:ct, it"s less than-it's about five something by
around six.. It rs, just rrot even big enoug·n for a Imdroom..
Can't even get a becT in it.
Q. Do you use the· dawnstairs-, any part of iH
A. Only thing I use- the- ,fownstaiI"S :iis I ha:ve smne· or my
tools' down tErere.
Q·. How· a:bout the- kitchen f
A. I clorr"t use the kitchen downstairs..
Q'. Does your uroiner, T·om, ha:ve anything out- at the house ·i·
A. Yes, he hHs sume forniture down there, some-; he hac;:
s;omeirr three, four rooms downstairs. At Iea:st it was in there·
the lo:st time tfott I laofred Ht it_
page 162

~

l\fr. Pitchford: All right, sir. That rs all ..
l\fr.. Scliey : I don't care- to ask any questions·..
Commissioner:- By a:greement or counsel, two rea:l estate·
appraisers have been selected .. They ru:e Mr~ Eugene Fitzhugh
and Mr. C.. ![. Sewm.-d..

page I6& } State of Virginia::City of Newport News, to-wit:I, S .. W. C<!rlmma,. Conmrissioner in Chancery, certify that
the foregoing·· depQ'Siti©ns. were. duly ta:kerr and sworn to be....
fore: me at the time: and place and for tire purpose in the cap-·
tion mentioned; and that signatures thereto were waived by
agreement of co1JIIse]..
Given under· my JfuaincI this 7 cTay April, 1953 ..

S .. W. COLONNA,, Commissfone-r:.
A CTG!py-Teste:.
H. G. TURNER,, Clerk..
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