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IN, THE

Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 5438

 VIRGINIA:

In the Supreme Court of Appeals held at the Supreme Cdﬁrt
of Appeals Building in the City of RlchmO‘nd on Tuesday the
28th day of November, 1961. -

WALTER LEE MOSLEY, -~ Plaintiff in Error,
aga«'/nst . ;
VERNON B. CHENATULT, " Defendant in Error.

From the Circuit Court of Appomattox County

Upon the petition of Walter Lee Mosley a writ of error is
awarded him to a judgment rendered by the Circuit Court of
Appoma.ttox County on the 16th day of August, 1961, in a
certain motion for judgment then therein depending wherein
Vernon B. Chenault was plaintiff and the petitioner was de-
fendant; upon the petitioner, or some one for him, entering

into bond with sufficient security before the clerk of .the said
_. circuit court in the penalty of three hundred dollars, w1th con-
itlon as the law directs.
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page 19}  Circuit Court held for the County of Appomattox,

at the Court House of said Court, on Friday the
26th day of May, in the year of our Lord one thousand nine
hundred and sixty one.

This day came the parties to this suit by Counsel, and the
defendant having heretofore filed his Response and grounds of
defense; thereupon the Court proceeded to call and examine
the jurors regularly summoned according to law, until a panel
of thirteen jurors free from exception was completed, from
which the Plaintiff and defendant each struck -off three
names, leaving the following jurors for the trial of this case, *-
to-wit: Charles B. Rush, Edward McPhillips, Stuart B. Kidd,
John E. Carnefix, John T. Farrar, Kermit C. Paulette and
Wm. W. Cheatham, who were sworn according to law to try the -
issue joined, and who having heard the testimony of witnesses -
for the plaintiff in full, the defendant moved the court to

strike the evidence of the plaintift'as being insufficient to sus- . -

tain a verdict, which motion the court overruled to which
ruling of the Court the.defendant excepted, and thé_jur'ors
having heard the testimony of witnesses in full, the defend-
ant, by counsel, renewed his motion to strike the evidence,
which motion the Court overruled, and to which ruling of the
Court the defendant excepted. And the jurors having heard
agrument of counsel retired to their room to consider their
verdict and afterwards returned into court and upon the oaths
do say ‘“We the jury find for the Plaintiff, Vernon B.
Chenault and fix his damages at $30,000.00.”” Whereupon
the defendant moved the court to set aside the verdict of the
jury for the plaintiff on the grounds:

1. That it is contrary to the law and the ewdence and Wlth-
out evidence to support it. -
: . 2. That the evidence discloses as a matter of law -
page 20 t that the megligence of the plaintiff either solely
cause or proximately contrlbuted to this accident.

3. For the error of the court in giving instruction No. 2
offered by the plalntlff and to which the defendant objected. -
4. That the verdict is excessive, which motion the court doth
take time to consider. And this case is continued.
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page 21 }

This the 16th day of August, 1961, came again the parties
by their attorneys, and the Court ha.vmg taken under advise-
ment the motions of the defendant, took time to consider there-
of, and now being advised of 1ts judgment, the Court doth
overrule the motions of the defendant to set aside the verdiet
of the jury heretofore rendered in this action on May 26, 1961,
in favor of the plaintiff, and it is, therefore, considered by the
Court that the plaintiff recover of the defendant the sum of
Thirty Thousand ($30,000.00) Dollars, with interest from May
26, 1961, until paid, and his cost by him in this behalf ex-
pended; and the defendant, by his attorney, duly objects and
except to the foregoing action of the Court for reasons
heretofore stated. : :

Enter. A :
JOEL M. FLOOD, Judge.
L ] [ J L 4 * L A
page 22 |
. . . e .

Rec’d. and filed 8-18-61.

0. W. S., (51e1;k.

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
OF THE DEFENDANT, WALTER LEE MOSLEY.

To C. W. Smith, Clerk of the Circuit Court of Appomatbox
County :

The defendant, Walter Lee Mosley, by counsel hereby gives
notice, pursuant 'to the provisions of Section 4 of Rule 5°1 of
the Rules of Supreme Court of Appeals of Virginia, of his
appeal from the final judgment entered for the plaintiff in the
above action on the 16th day of August, 1961

The defendant assigns the following errors to the said
judgment.
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1. The Court erred in refusing to strike the plaintiff’s
evidence, both at the conclusion of the plaintiff’s evidence
and at the conclusion of all of the evidénce as being insufficient
in law to support a verdict on the grounds that the evidence
disclosed as a matter of law that the negligence of the plaintiff
was the sole proximate cause of the accident or proximately
contributed to the accident.

2. The Court erred in granting plaintiff’s instruction Num-
bered 2 on the grounds (1) that the instruction was a finding

instruction and should, in terms, have embodied the
page 23 | defendant’s theory that the plaintiff was guilty
: of contributory negligence; and (2) that the evi-
dence disclosed as a matter of law that the defendant was not
negligent and that the plaintiff was guilty of negligence
proximate causing or proximately contributing to the accident.
~ 3. The Court erred in refusing to set aside the jury’s
verdict for the plaintiff for the errors assigned and on the
ground that the verdict was excessive.

Respectfully submitted,

HENRY M. SACKETT, JR.
Attorney for the defendant,
Walter Lee Mosley, 709 Krise
Building, Lynchburg, Virginia.

* * * * *

page 3}

Mr. Whitehead: I want to call Walter Lee Mosley as an
adverse witness.

WALTER LEE MOSLEY,
having been first duly sworn, testifies as follows:

EXAMINATION.

By Mr. Whltehead
Q. Your name is Walter Lee Mo,sley?
A. Yes, sir.
Q. You are the defendant in this lawsuit here today?
A. Yes, sir.
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Wade Rogers.

Q. And what is your age now?

A. Twenty-one.

Q. And when were you twenty-one?
A. April 10, 1961.

Mr. Whitehead: That is all T want fdask him.
Mr. Sackett: We have no question at this time.

The witness stands aside.

page 4} Mr. Whitehead: Now, if your Honor please, at
this time I would like to introduce four pictures of
the roadway in question, two looking north and two looking
south. These pictures were taken in April of 1961 and are
introduced solely to show the topography of the land but
have nothing.to do with the highway markings or any marks
of the accident at all. It does show the markings of the road
designating traffic lanes going north and south which we can
hook up and will show that it was marked this way at that
time and if I may explain to the jury, if they have no objec-
tions, Plaintiff’s Exhibit No. 1 is a picture in which the photo-
grapher is standing just north of North Creek looking in a
southerly direction. Plaintiff’s Exhibit No. 2 is also looking
south on State Route 26 but the photographer is further south.
He is up the hill from the bridge when this was taken. Now,
Plaintiff’s Exhibit No. 3 the photographer is standing which
would be south of the bridge and south of where the accident
happened, looking in a northerly direction, and Plaintiff’s
Exhibit No. 4 is the photographer looking north
page 5 } on Route 26 toward North Creek and is nearer the
bridge than he is in Exhibit No. 3.

Now, gentlemen, will you all please take those and look at
them?

I would like for the record to show that these are not offered
for any markings in the road at all, just to show the layout
of the land and the road at that place.

Mr. Sackett: Did you state when the pictures were taken?

Mr. Whitehead: They were taken in April of 1961.

If your Honor please, if it is all right with the Court, I
will get you to mark these a little while later if you don’t
mind.

_ ~ WADE ROGERS,
having been first duly sworn, testifies as follows:
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Wade Rogers.
DIRECT EXAMINATION.

By Mr. Whitehead:

Q. Your name is Wade Rogers?
page 6} A. Yes, sir.

Q. What is your age now, Wade?

A. Twenty.

Q. Where do you live, Wade?

A. Oakville,

Q. Now, is Oakville south or north of where this accident
occurred?

A. North, about a mile, I would say.

Q. That Would be like toward Gladstone?

A. Yes, sir.

Q. Now, on the day of Friday, April 10, 1959 when an acci-
dent occurred between Mr. Chenault and the defendant Mos-
ley, did you come upon this accident?

A. Yes, sir. I come to the crest of the hill and saw some
dust and went down.

Q. Which way were you traveling?

A. T was going north.

Q. Going toward your home?

A. That is right.

Q. Who was the first person to get to the accident after it
occurred except for those involved in the accident?

A. I think I was the first one because I saw the
page 7 } dust and then I saw the car smokmg, smoking or
either dust.

Q. Was there any car coming toward you or going south
at that time? ,

A. No, sir.

Q. Then would you mind taking this and maybe you can
point out better to the jury—would you mind taking Plain-
tiff’s Exhibit No. 3—that is looking north or you can take
Plaintiff’s Exhibit No. 4, that is looking north—when you
went down point out first approximately to the jury, I don’t
mean to the inch but approximately where was the Chenault
automobile when you came over the hill.

A. I got to the top of the hill and saw smoke or either
dust and I saw the car sitting on this side. He was sitting
on his side in here right there where the shadow is.

Q. Right where the shadow is in the picture?

A. Yes, sir.

Q. At that time did you see the Mosley automobile?
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Wade Rogers.

A. No, sir, I didn’t see’ that because it was down by this
bank right here. Afterwards I saw it. I didn’t see it then.

Q. Was it in view when you went on down the road?

A. It wasn’t in view.
page 8} Q. Where was it with reference to the bridge
there over North Creek, was it the other side of the

bridge or south of it or where?

A. This side, on the south side—went down beside that
bank.

Q. Where did you go to stop your car?

A. T pulled my car past his and got back to see what I
could do.

Q. Did you go across the bridge and stop or where?

A. No, sir, I didn’t go across the bridge. I went right
down here to this other shadow. I couldn’t see the other car
until after I passed there.

Q. Now, after you got down to the place and got out of your
car then what did you do, Wade?

A. Well, I tried to get him out then.

Q. After you stopped your car and got out where did
you go?

A. T went back to see what I could do for Mr. Chenault.

Q. At that time had you seen the Mosley car?

A. No, sir.

Q. When you went back up to where Mr. Chenault was I

will ask you first at that time when you got there
page 9 } did you see any smoke or anything at that time?
A. Well, it was smoking, the car was on fire.

Q. Who was in the automobile?

A. Mr. Chenault was in there and right badly injured.

Q. Anybody else in there?

A. No, sir.

Q. Now, on what side of the road was this car sitting? Was
it sitting in what would be the northbound lane or the south-
bound lane?

A. It was sitting in the southbound lane.

Q. Would it be on his right?

A. It would be on Mr. Chenault’s right.

Q. Do you know approximately how far it was from the
broken line in the middle of the road, the white line?

A. No, sir, but it was, I would say, about twelve inches.
He was on his side.

@. Then when you got there what did you do?

A. Well, T raised the hood—at least the hood was bumped
up a little bit and I went across on the other side of the road
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Wade Rogers.

and got dirt and throwed it on it and somebody else came
by and we throwed dirt on it to put the fire out before we got
him out.
page 10 } Q. Where did you get the dirt from?
A. On the north side.

Q. If the road runs north and south you couldn’t have got it
off the north side. You got it off of what side?

A. Well, it would be his left side.

Q. That would be then the east side?

A. That is right.

Q. When you got this dirt how did you get it?

A. Well, I picked it up in a hub cap, part of it. I found the
hub cap laying over in the ditch.

Q. How did you pick some of the other up?

A. Got part in my hand and then I saw the hub cap and I
strowed it on the fire with that.

Q. After you got the dirt where did you go with the dirt?

A. Took it and throwed it on the motor.

Q. How did you get to the motor?

A. The hood was bumped up a little bit and I raised it.

Q. You say you left the bank. Where did you walk to get
to the Chenault car? .

A. T walked across the highway and put the dirt on the

fire.
page 11} Q. The lane you walked across is that the north-
bound lane or the southbound lane?

A. That would be the northbound lane.

Q. Now, in doing that were you able to get it so you got
all the dirt and didn’t drop any or did you drop some?

A. T might have dropped some, I was in such a hurry. 1
wouldn’t say whether I dropped any or not but I was in such
a hurry to get it and throw it on the motor that I could have
dropped some.

Q. Did anybody else pick up any dirt from over there?

A. Mr. Stevens, he was there. He come by after I did.

Q. When did you find out what was the other car involved
in the accident?

A. Not until I moved my car again for another car to get by
and called the ambulance and State Police. I moved my car
across the bridge then.

Q. Then what did you find?

A. Then I saw the car. '

Q. And was that off of the road—say going north or to-
ward QOakville, would that be over on the left-hand or right-
hand side?
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Wade Rogers.

A. T moved my car to the right on the other side
page 12 } of the bridge.
Q. When you found the Mosley car where was
it? '
A. I didn’t go over there. It was over there on the bank.
I didn’t go over on that side.
Q. Was it over on the west side or east side?
A. It would be on the left side going north.
Q. That would be the west side?
A. That is right.
Q. When you got there to the car what, if anything, did
you do for Mr. Chenault? , '
A. There was no way I could get him out by myself. An-
other car came along after I did and they helped me get him
out and I had to take his shoes off before we could get him
out.
Q. Why?
A. The steering wheel was up into his chest and his feet
were up under the brake pedal.
Q. Where were his feet?
A. His feet were up under the brake pedal, up where the
instruments are and the accelerator.
Q. Why did you have to take his shoes off?
A. He was so cramped up in there there was
page 13 } no other way to get him out.
' Q. Then did you all get him out?
A. Yes, sir.

Mr. Whitehead: All right, gentlemen.
CROSS EXAMINATION.

By Mr. Sackett:

Q. Wade, you have testified in response to questions asked
you by Mr. Whitehead that you were the first one to arrive
at the scene of the accident and that when you arrived there
the car driven by Mr. Chenault was entirely in its south-
bound lane of travel. Is that correct?

A. Yes, sir.

Q. And that the car operated by the defendant Mosley was
down below that between there and the bridge on the west
side of the highway. Now, I hand vou pictures which purport
to be pictures taken at the scene of this accident shortly after
it oceurred and ask you if this picture reflects the position of
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the Chenault car in the highway as you saw it when you ar-
rived. :
A. Yes, sir, that is the position.
Q. And does that picture correctly reflect the
page 14 } physical characteristics of the roadway at the scene
of this accident as you saw it when you arrived?
A. T didn’t notice those black marks then.
Q. But in other respects then this picture correctly re-
flects the physical condition of the road?
A. Yes, sir, and he was up in the steering wheel.
Q. This picture is looking in what direction?
A. That is looking south.
Q. That is looking south, looking in the direction of what?
A. Toward Appomattox.

Mr. Sackett: We ask leave to introduce that as Defendant’s
Exhibit A with this witness’ testimony.

Q. I hand you also another picture which purports to be
looking morth. That is the direction in which the defendant
Mosley was traveling and I ask you if that picture reflects
the situation as you saw it when you arrived at the scene of
the accident?

A. Only one thing, that car wasn’t sitting that far back.
It wasn’t sitting on an angle like that.

Q. You have testified in response to questions

page 15 } that this picture, Exhibit A, correctly shows the

position of the Chenault automobile. It is obvious

in the two pictures that the position of the car is the same, is
it not?

A. Yes, sir, but the way it looks on this it looks more like
it was sitting like this, wasn’t crossways the road the way
it looks here.

Q. Isn’t that the way this picture, Exhibit A, shows it to be?

A. No, sir, it doesn’t.

Q. In other words, you think the position of this car in Ex-
hibit B is different from the position of the car in Exhibit A?

A. Yes, sir.

Q. Were the cars moved before the Troopers got there?

A. No, sir.

Q. So if the Trooper should say that this picture was taken
of this vehicle before it was moved you would confirm that,
would you not?

A. Repeat that again.

Q. If the Trooper should testify that this picture was taken
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Wade Rogers.

before the cars had been moved, and your testimony is that
they were not moved before the Trooper got there,
page 16 | then this picture would have to show the position
of this car in the roadway immediately following
the accident, would it not?
A. That is right.

Mr. Sackett: We ask leave of the Court to introduce this
as Defendant’s Exhibit B.

The Court: Any other questions?

Mr. Sackett: That is all.

RE-DIRECT EXAMINATION.

By Mr. Whitehead:

Q. Wade, do you know approximately how long it was be-
fore the State Troopers got there?

A. No, sir.

Q As T understood you to tell Mr. Sackett as far as these
that shows where the car was 51tt1ncr? .

A. Yes, sir, that is the way it looked then. :

Q. And what you saw when you got there after the accident
was like it was sitting there but the black marks were not
there in the road at that time?

A. T didn’t notice the black marks. They might have been

there but I wasn’t looking at the black marks, T

page 17 } was trying to get him out.

Q. Then as you recall though, in the picture, Ex-
hibit B, then the car when you got there was not turned
around as much as shown in the picture?

A. No, sir, it looked a little bit straighter than that.

Q. It was straighter in the road than is shown in Exhibit
B?

A. Yes, sir.

Mr. Whitehead: That is all.
RE-CROSS EXAMINATION.
By Mr. Sackett:
Q. If T understood you correctly, you said the black marks

could have been there but you don’t know?
A. I didn’t notice them.
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Al Goode Burks.

By Mr. Whitehead :

Q. Let me ask you this in response to what he asked you:
If the black marks had been there when you arrived there
was anything to prevent you from seeing them at that time?

A. I didn’t look for black marks. I was in a hurry to get

him out of the car. ,
page 18 } Q. I say was there anything though to keep youn
from seeing the black marks had they been there
at the time you got there?

A. They could have been there. I didn’t notice the black
marks.

Q. I am asking you if the black marks were in the road
when you got there was there anything to prevent you from
seeing them if you had looked at the road?

A. No, sir. My vision is pretty good.

By Mr. Sackett:

Q. But you weren’t looking for them. You were concerned
about the man in the car.

A. Yes, sir.

Q. And your answer is they could have been there but you

- did not notice them?

A. That is right.
The witness stands aside.

page 19} AL GOODE BURKS,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Whitehead:

Q. Your name is Mr. Al Goode Burks?

A. Yes, sir, that is right.

Q. On the day of this accident in question on April 10,
1959 on Virginia State Route 26 over here did you come upon
the accident in question?

A. Yes, sir, I was headed from Appomattox going toward
Bent Creek.

Q. Who were you riding with?

A. Frank Roy Stephens.

Q. I believe it is Roy Frank Stephens.

A. Well, T always call him Frank Roy.

Q. Did you all stop at the scene of the accident?
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Al Goode Burks.

A. Yes, sir. We seen there was an accident and we stopped
and got out to help the man.

- Q. Had they gotten Mr. Chenault out of the car when you
all got there?

A. No, sir.
page 20 f Q. Did you help get him out?

A. Yes, sir.

Q. How was he sitting in the car, do you know?

A. Well, T don’t exactly know now, it’s been a right good
while. I believe he was kind of leaning over a little bit like
this (indicating), leaning over a little bit.

. When you got there I will ask you this: On what side
of the road was Mr. Chenault’s car? In which lane of travel
was it when you got there?

A. Well, he was on his right side of the road.

Mr. Whitehead: All right.
CROSS EXAMINATION.

By Mr. Abbitt:

Q. Mr. Burks, did you stay there until the Troopers ar-
rived?

A. Yes, sir. T was there a good while.

Q. The cars were not moved before the Trooper got there,
were they?

A. No, sir.

Q- They were left in the same place?

A. Yes, sir.
page 21 } Q. When you got there you just helped get Mr.
Chenault out of hlS car?

A. Yes, sir.

Q. Was anything said by Mr. Chenault as to how the acci-
dent happened?

A. Sir?

Q. Was anything said by either driver as to how the acci-
dent happened?

A. No, sir.

Q. Do you know how long it was before the Troopers got
there?

A. Tt wasn’t too long. I couldn’t say exactly how long it
was.

Q. Who was there when you got there?

A. Well, this young boy he was there.



14 . Supreme Court of Appeals of Virginia
Elane Bollinger.

Q. Wade Rogers. He was the only one there that .you
remember?

A. He is one who helped get him out of the car.

Q. Did you all have to put some dirt on the car to put a
fire out?

A. We seen smoke and we took and throwed some dirt on

it.
page 22 } Q. On the motor of the car?
A. Yes, sir.

Q. How much dirt was thrown on the car?

A. T didn’t pay any atention to that.

Q. Did any other cars pass along there before the Troop-
ers came? .

A. Well, T don’t exactly know—only one I seen. I don’t
know, I didn’t pay much attention to that. You see I was look-
ing out for the man. He was hurt right bad.

Mr. Abbitt: That is all.
The witness stands aside.

MRS. ELANE BOLLINGER,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Whitehead :
: Q. You are Mrs. Elane Bollinger?
page 23 } A. That is correct.
Q. I believe you are kin some way to Mr. Chen-
ault, are you not?

A. That is right, a niece,

Q. You are Mr. Chenault’s niece and I believe you are a
registered trained nurse, are you not?

A. Yes, sir.

Q. Now, on the day of this accident did you come upon the
scene on Virginia State Route 26 down there at North Creek
where this thing happened?

A. Yes, sir.

Q. Now, at the time that you came up to the accident was
Mr. Chenault still there or had he gone?

A. He had gone.

Q. Now, at that time which way were you going on the road?

A. T was coming to Appomattox.

Q. You were going south?
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Elane Bollinger.

A. Yes, sir.
Q. Did’ you see Mr. Chenault’s automobile there?
" A. Yes, sir, his car was still there.
Q Would you please tell us in which lane it
page 24 | was if you know?
A. Tt was in the right-hand lane. I pulled up
behind it and stopped my car.

Q. The right-hand lane going which way?

A. Coming to Appomattox.

Q. Going south?

A. Going south.

Q. Now then, did you leave and go to Lynchburg General
Hospital?

A. Yes. Ileft and came to Appomattox to notify the family
and later that evening I went to Lynchburg General Hospital.

Q. Now, did you see Mr. Chenault there in the Lynchburg
General Hospital?

A. Yes, sir.

Q. Now what had they done for him when you saw him?

A. VVell he was in his room when I got there. They were
just bringing him to his room and putting him in an oxygen
tent. He had a collapsed lung and several ribs broken and a
dislocated hip and he was in his room in an oxygen tent
when I got there.

Q. What did they do for his lung, if anything?

page 25 } A. Well, they have a pressure machine and tube,

they inserted the tube into his lung and kept it in-

flated so it wouldn’t collapse again. It is a rubber tube that
went into his lung.

Q. Did you nurse him any?

A. Yes.

Q. When did you nurse him?

A. Not that night. T went on duty the next night. The
hospital put a graduate nurse, I don’t remember her name, on
the case but they told me I could come home and they would
put a nurse with him that night and I could come back the next
night.

Q How many nights did you, as a special nurse, nurse him,
do you know?

A. Oh goodness, I didn’t keep count of it but somebody was
with him—T don’t know how long I was with him. That was
on Friday and I was there Saturday night and Sunday night,
four or five nights. I have a cousin that married a nurse and

she and T alternated so I didn’t really keep account of the
nights.
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Elane Bollinger.

Q. At the time you were nursing him was he in any discom-
fort or pain during those times? '
page 26 } A. Oh yes, he was very uncomfortable all the
time, couldn’t half breathe. That is why he was in
the oxygen tent.

Mr. Whitehead: All right.
CROSS EXAMINATION.

By Mr. Sackett:

Q. Mrs. Bollinger, you got here shortly after the accident
happened?

A. T really don’t know how long it was. He was gone when
I got here. It was in the afternoon.

Q. I hand you what has already been introduced in evi-
dence as Defendant’s Exhibit A and Defendant’s Exhibit B
and ask you if Exhibit A, the picture shown there, reflects the
position of the Chenault car in the highway as you saw it when
you arrived?

A. Well, T didn’t remember it being turned quite that much
but it was on his side of the road. I had to pull around him.

Q. In other respects does it reflect the situation as you saw
it when you arrived?

A. T guess it does but I don’t remember it being on an

angle.
page 27+ Q. Then I hand you Defendant’s Exhibit B
which has already been introduced in evidence
which purports to show the position of Mr. Chenault’s car
in the roadway and the physical markings and situation that
existed there at the time. Does that picture reflect the situa-
tion as you saw it?

A. T really don’t remember seeing the car at that angle.

Q. Do you remember seeing the skid marks?

A. No. '

Q. You don’t remember that?

A. No.

Q. Do you remember seeing the skid marks in picture A?

A. No.

Q. But Mr. Chenault had gone when you arrived?

A. He had gone when I got there.

Mr. Sackett: That is all.

The witness stands aside.
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page 28} MRS. ELIZABETH O. CHENAULT,
having been first duly sworn, test1ﬁes as follows

DIRECT EXAMIN ATION

By Mr. Whitehead :
Q. You are Mrs. Elizabeth O. Chenault?
A. Yes.
Q. Will you please talk loud enough so the Court and jury
and the lawyers can hear you, please? What is your age,
please?
A. T will be fifty next May.
Q. You are forty-nine now?
A. Forty-nine right now.
Q. How long have you and Mr. Chenault been married?
A. Thirty years?
Q. Now, on the day of the accident in question where were
you all living at that time?
A. We were living in Appomattox.
Q. In the Town of Appomattox?
A. No, about one mile out of the city on Route 460.
Q. About one mile out of the city on Route 460. Which way
was that, toward Lynchburg or toward Farm-
page 29 } ville?
A. South toward Farmville.
Q. Now, where were you when you heard about your hus-
band’s accident?
A. T was working in Lynchburg at Craddock-Terry Com-
pany.
Q. Did you then go on to the hospital?
A. Yes, sir.
. Where did you find your husband?
In the emergency room.
And were the doctors and nurses then attending to him?
. Yes, sir.
Was he later moved to a room in the hospital?
- Yes, sir.
Did you go to the hospital regularly to see your husband?
. Yes, sir.
NOW, did he have much trouble there as far as pain as a
result of the accident?
A. Yes, sir. For the first two or three days he was under an
oxvgen tent and hardly knew anvbody who was there.
Q. Now, since this accident has he worked anywhere?

OB OBOPOPOR
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A. No, sir, he is not able to do anything.
page 30 } Q. Could you tell us whether or not there is any
difference in him now than what it was before the
accident with reference to his left leg?

A. Well, he has a lot of trouble with his left leg at night, it
stays cold. The circulation in it is not good and he suffers an
awful lot and he can’t walk without a brace for fear he will
fall and break his leg.

Q. You say he has trouble with his leg getting cold?

A. Tt stays cold, his blood doesn’t circulate like it should.

Q. What does he do to keep it warm?

A. T have to keep it warm for him. He puts his leg over on
me and then after it gets warm it gets easy and he goes to
sleep. When he first hurt it it was so bad the only way he
could sleep was to take something to make him sleep.

Q. Now, you did not go over to where the aceident happened
yourself, did you?

A. No, sir, I went straight to the hospital and T stayed with
him continuously every day for six weeks.

Mr. Whitehead: All right.
Mr. Sackett: No questions.

The witness stands aside.

page 31}  MRS. SHERLEY C. MARTIN,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Whitehead:

Q. You are Mrs. Sherley Chenault Martin?

A. That is right.

Q. And I believe you are the daughter of Mr. Chenault,
the plaintiff in this case.

A. Yes, sir.

Q. Now, Sherley, where were you when you found out about
your father being in this accident?

A. T was at work. I work at Craddock-Terry in Lynch-
burg.

Qg Did you immediately go to the hospital?

A. Yes, sir, my husband called me and—

Q. You can’t tell what he told you but where did you go?

A. T went to Lynchburg General Hospital.

Q. Did you see your father there?
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A. Not then. They said he was too bad off to see anyone.
Q. You can’t tell what they said.
page 32 }  A. They had to put a tube in his side and said we
could see him later so it was about fifteen minutes

later before they let us see him.

Q. Then when did you see your father?

A. About fifteen minutes later.

Q. What was his condition?

A. Well, he had the tube in his side and they had stopped
his nose from bleeding but they hadn’t set his hip.

Mr. Whitehead: All right, gentlemen.
Mr. Abbitt: No questions.

The witness stands aside.

VERNON B. CHENAULT,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Whitehead:

Q. You are Mr. Vernon B. Chenault?
page 33} A. Yes, sir.

Q. When were you born, Mr. Chenault?

A. Born August 1, 1906.

Q. Now, at the time that this accident occurred in April of
1959 where were you working?

A. T was working for the C. and O. Railroad Company.

Q. What was your position with the C. and O. Railroad
Company?

A. T was car inspector.

Q. And approximately how much did you make per week
gross?

A. Well, T would say $100.00.

Q. How long had you been with the C. and O. Railroad?

A. Thirteen years.

Q. Now, in the work of car inspector what does that man
have to do? What does a car inspector do?

A. He has to walk all over the trains that come in and out
of the yard and look them over, inspect the wheels and brakes
and the running condition.

Q. And before the accident what territory did you work,
from where to where?
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A. Well, I would have to work half of the yard.

page 34 } If a train would come in with two hundred cars to it

I would have to walk half of it or one hundred

cars and the other man would get the other half. We would
have a hundred cars apiece to walk.

Q. At the time of the accident what kind of health were you
in? ‘

A. In A-1 condition, as far as I know. I never had any
trouble in my life.

Q. Had you been able to work regularly or not?

A. T had, yes, sir.

Q. Now, on the day of this accident I believe you were driv-
ing a car called a Volvo. Is that right?

A. Yes, sir. :

Q. Where had you been?

A. T had been to work on the railroad.

Q. Whereabouts?

A. On the C. and O.

Q. Whereabouts on the railroad?

A. Over at Gladstone there in the yard.

Q. Was that where most of your work was done, in the
Gladstone yard?

A. Yes, sir.
page 35} Q. Where were you living at that time?

A. T was living down on 460 here just a little bit
out of the city limits.

Q. Where were you going to at the time of the accident?

A. T was coming home from work.

Q. Now, what is the general direction that this road you
had this accident on runs? What general direction does it
run?

A. T would say it runs north and south.

Q. Do you know the number of the road you were on that
this accident occurred?

A. Route 26.

Q. There has been introduced in evidence here Plaintiff’s
Exhibits 1, 2, 3 and 4. Two of these pictures are looking
south and two are looking north. Now, take Plaintiff’s Ex-
hibit No. 1 first. Will you look at that? You see where the
bridge is there?

A. Yes, sir.

Q. What is the name of that creek?

A. North Creek. -

Q. Now, where did this accident occur with reference to
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North Creek, would it be on the south side or north
page 36 | side of it?
A. It would be on the south side of the creek.

Q. Had you crossed the bridge comlng toward Appomattox |
before the accident occurred?

A. Yes, sir.

Q N ow, could you take either Exhibit 1 or Exhibit 2
and point out to the jury approximately where this accident
occurred? Can you do that?

A. Yes, sir. I would say it occurred right up along in here,
about that part of the road there.

Q. And that is about the distance it occurred south of the
bridge, is that correct?

A. That is right.

Q. So then at the time of the accident what were you doing,
were you going uphill or downhill?

A. T was going uphill.

Q. And how was Mosley traveling, up or down?

A. Down, meeting me.

Q. Now, in Plaintiff’s Exhibit No. 3, so we will know about
it, there is a sign right there in that picture. What does that
sign say?

A. ¢ Appomattox 5 miles’’ is wrote on there.

Q. Now, was the roadway at the time of the
page 37 } accident like it is shown in this picture—that is,
by the markings of the highway, the line separating

one lane from the other?

A. Yes, sir.

Q. In other words, at that time there was a broken white line
between the northbound and the southbound lanes of traffic?

A. That is right.

Q. Could you tell us, if you know, approximately how far
is it going in a southerly direction from down at the bridge up
to the top of the hill?

A. Well, T would say a quarter of a mile up there, I guess.

Q. Was there anyone in the car with you?

A. No, sir.

Q. Now, will you please, sir, tell us in your own words what
happened, if anything, a short time prior to this accident and
everything that happened until the accident occurred?

A. Well, when I crossed the bridge I seen Mosley coming
over top of the hill and he was straddling the white line. He
come down the hill a little ways and got back to his side of the
‘road; came on down the hill and swayed over again, swayed
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over to my side of the road. When he did that I
page 38 } jumped on the brake and clutch and he swayed back

and caught me with his car when he tried to get
back to his side. '

Q. Now, take these automobiles right here, if you will,
please, sir, and say that the yellow car is yours and say the
red car is Mosley’s and show up approximately how these
cars came together.

A. Well, Mosley came down the hill running pretty good
rate of speed and the car swayed right over on my side of the
road, straddling the white line, and he whirled back. Well,
I jammed on the brakes like that and he came back and caught
me on my side right in there (indicating) like that and just
mashed my headlight and pushed it on back and he went on
down the hill.

Q. When you saw him then the second time when he came
over in your lane of travel, when you saw him do that, then
what did you do?

A. I tried to stop.

Q. At the time these vehicles came together were you
stopped or were you moving?

A. Well, I figured I had just practically stopped as we
hit.

' Q. Do you know whether you were stopped or
page 39 } whether you were still moving?
A. I would say I had done stopped. T had done
stopped.

Q. Then at the time that the impact took place I will ask you
this: Were you in your lane of travel or were you some in
Mosley’s lane of travel?

A. I was definitely in my lane of travel.

Q. Then when the impact took place what happened to you,
Mr. Chenault?

A. Well, it just pinned me up in the car. It caught both
feet under the clutch and brake and the steering wheel come
up by my head and pinned me between that and the door. I
couldn’t move no way at all, just sitting up there.

Q. When you saw this Mosley car coming down the hill and
coming toward you could you tell us approximately at what
speed you estimate he was going?

A. Well, he was traveling at a right good rate of speed, I
would say doing a good sixty miles an hour, maybe sixty-
five.

Q. Now, did he seem to slow up any before he hit you?
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A. No, sir, not to my noticing.
Q. Then after he hit you did he stay there or what became
of him, do you know?
page 40 }  A. I don’t know, I didn’t look back. I was pinned
in the car and there I was.

Q. Do you know whether his car stayed there where your
car was or not? :

A. No, it wasn’t there.

Q. Now I want to ask you this and want you to tell us
whether or not before or at the time of impact or after the
impact was your car at any time in Mosley’s lane of travel?

A. No, siree.

Q. What lane of travel was it in at all times?

A. I was in the southbound lane, on my side of the road.

Q. Do you recall them taking you out of the car?

A. Yes, sir.

Q. How did you get to Lynchburg?

A. The ambulance came and picked me up.

Q. Now then, what happened to you in the accident? How
were you hurt?

A. Well, T had three ribs broken on my right side, this
lung punctured and this hip knocked out of place.

Q. The lung and ribs were on which side of your body?

A. On the right side. The steering wheel came
page 41 } in and broke them.
Q. And which hip was thrown out of place?

A. My left hip.

Q. Was the pain bad or not?

A. Yes, sir.

Q. Then after they got vou to the hospital do you know
how many days you stayed in the hospital?

A. Twenty-one days.

Q. Do you know approximately how many days you were
under the oxygen tent?

A. Tt was four days, I think. I am not positive.

Q. Now, during that time were you having any trouble
breathing or not?

A. Oh yes indeed.

Q. When you breathed would it hurt you or not?

A. Yes, it hurt all in here (indicating).

Q. Did your left hip give you any trouble? Did that hurt?

A. Oh yes—awful. .

Q. Now, I show you here marked ‘‘Plaintiff’s Exhibit No.
5’? showing your whole body and then showing your leg with
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the brace on it. Is that a true picture of you as of
page 42 } August of 19597
A. Yes, it is.

Mr. Whitehead: I want to introduce that as Plaintiff’s
Exhibit No. 5.

Q. Now, after they got you in the hospital it is in evidence
they put a tube in your side. Do you know about that?

A. Yes, sir.

Q. Who was your doctor looking out for your hip?

A. Dr. Mundy.

Q. Dr. B. K. Mundy?

A. B. K. Mundy.

Q. Since this accident what has happened to Dr. Mundy?

A. Well, he has had a heart attack and is not practicing.

Q. NOW, I show you here marked ¢‘Plaintiff’s Exhibit No.
6> a bill from Lynchburg General Hospital for $402.35 and
ask you to look at that and see if that is correct.

A. Yes, sir.

QI show you Plaintiff’s Exhibit No. 7, a bill from Dr.
B. K. Mundy, up to August 7, 1959 in the sum of $232.00 and

ask you if that bill is correct.
page 43+ A. Yes,sir.
Q. T also show you a bill from Dr. Barney in the
sum of $23.00 and ask you if that bill is correct.

A. Yes, sir.

Q. That is marked Plaintiff’s Exhibit No. 8, is it not?

A. Yes, sir.

Q. Mr. Chenault, on this Route 26 from Appomattox over
to (ladstone were you familiar with the road?

A. Yes, sir.

Q. Did you travel it frequently or not?

A. Every day of the week, you might say.

Q. Now, since Dr. Mundy has gotten sick and had a heart
attack have you had any other doctor to examine you about
your leg and your hip?

. Yes, sir.

Q What is that doctor’s name?

A. T can’t remember. He was in here a minute ago.

Q. Dr. John Devine, Jr.?

A. Yes, sir.

Q. Then before this accident were you having any trouble
with your hip or with your leg at all?
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A. No, sir.
page 44 Q. Then after this accident have you been having
any trouble with your left hip or leg or foot?

A. Oh yes, plenty of it.

Q. Now, that contraption you have got on there, and which
is shown in Plaintiff’s Exhibit No. 5, who prescribed that for
you?

A. Dr. B. K. Mundy.

Q. Now then, have you been wearing that brace on your left
leg since you have been able to walk?

A. T can’t go without it.

Q. I say have you been wearing it since you have been able
to walk?

A. Yes, sir.

Q. Now, I wish you would please, sir, pull your pants leg up
there on the left and take that contraption off for just a
minute, please.

Note: The witness does as requested.
Q. Also take your right shoe off too.
Note: The witness does as requested.

Q. Is this the type of brace shown in the picture?
A. Yes, sir.
Q. Now, does this brace when you wear it does it
page 45 } help you any?
A. Yes, sir, it holds my foot up.
Q. Now, would you mind standing right here, please.

Note: The witness does as requested and Mr. Whitehead
rolls the witness’ pants legs above his knees.

Q. Now, the first thing stand on your left foot and lift
your right foot up.

Note: The witness does as requested.

Q. Keep your foot up but let your toe go as far as it will
go to the floor. Now, can you raise that toe up?

A. No, sir.

Q. Now, stand on your right foot, please. Now, lift this left
leg up. Now, let it go down as far toward the floor as it will

go.
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A. Tt won’t go any further than that.

Q. Let me see you put it up in the air. Put your toes up
in the air.

A. It won’t come up, just stays there.

Q. Hold it out there. Now, I want you to strain all you can

and try to get that toe up as high in the air as you
‘page 46 } can.
A. That is all T can get it.

Q. Now, can you let it down any more?

A. No, that is as far as it will go.

Q. Can you control it by pulling it up or letting it down?

A. No, sir.

Q. Now, when you were trying without that brace on and
when you are trying to walk along what trouble, if any, do you
have with your left foot?

A. It drags. My toe drops down when I pick my foot up.
It hangs-down and drags. I have to wear that to hold my foot
to keep from stumping my toe and throwing me down.

Q. Does that brace help you to keep your toe from drag-
ging?

A. Yes, sir.

Q. Now, you say you can’t control it up and down?

A. No, sir.

Q. Now, what trouble other than that are you having, if any,
with your left leg or foot?

A. Well, T have a lot of misery there, through here and
through here (indicating the thigh and calf). It stays cold

like a block of ice all the time and at night I can’t
page 47 } sleep. Lots of times it gets so cold it wakes me up.
Q. Now, put that brace back on and show us how

that does help you.

Note: The witness does as requested.

Q. Stand up and show the Court and jury how that helps
you. You have got to move around so they can see you. Now,
how does this keep your toe from dragging?

A. My leg up here controls that. When T lift my foot up
this brace holds the leg up so it won’t let my foot give.

Q. Is there any numbness in your foot or in your leg?

A. Oh yes.

Q. This has been I know over two years but are you having
any trouble with your side now, your right side?

‘A. No, not any you might say.

Q. Are you having any trouble with your lung?
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A. No, sir.

Q. What happened to your head or your face? Did you get
cut anywhere?

A. Yes, sir, I got cut across my nose.

Q. Are you having any trouble from that now?

A. No, sir.

Q. As a result of this accident what are you
page 48 } having trouble with, if anything?
A. This leg altogether.

Q. Have you gone back to try to go back to work for the

rallroa.d?
A. Yes, sir, I tried to.

. Will they take you back?

No, sir, disqualified me.

. Why?

They won’t allow you to work with a brace.

Have you been able to get employment anywhere clse?

. No, sir.

. Have you had any income of your own from your work
nce this accident?

A No, sir.

Q. Who supports you now? How do you live?

A. My wife and kids. |

Q. Now, with reference to your leg at moht when you go to
bed if you get it warm then what happens to you?

A. Tt stops hurting so I can go to sleep.

Q. Does your leg hurt you now up in your hip, up in here?

A. Yes sir.
page 49} Q. \Tow, put your hand where it does hurt you,
show us.

A. Right in this part of the hip, where the knuckle joint is
in the hip.

Q. While you were there in the hospital when you had this
condition what about your ribs, did you have any trouble
breathing?

A. Yes, a lot of it.

‘When you would breathe what would happen to you?

A. This whole side would just ache, just in misery.

©>©P@P©

Mr. Whitehead: That is all I can think of.
CROSS EXAMINATION.

By Mr. Sackett:
Q. Mr. Chenault, Mr. Whitehead asked vou about Dr.
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Mundy and if it was not a fact he treated you for your injury
or the injury to your hip. When did you last see Dr. Mundy?

A. In January, I believe.

Q. This accident happened in April of 1959 and then you
. last saw him in January of 1960 or January of 1961%

A. 1961.

Q. January of 1961 and then he wasn’t treating you after

that?
page 50 }  A. Yes, sir, he was but he had his heart attack
and I didn’t go back to see him any more.

Q. That is what I am getting at. Was he still treating you
at the time he had his heart attack?

A. Yes, sir.

Q. But. you hadn’t seen h1m after January of 1961. That is
January of this year. You hadn’t seen him after that, had
you? ’

A. No, sir. Ihad an appointment with him to go back.

Q. Do you know when he had his heart attack?

A. No, sir.

Q. But you never saw him after January of 19612

A. Tt was the last part of January in ’61.

Q. So then you were sent to see Dr. Devine by Mr. White-
head. Did he tell you to go to see Dr. Devine?

A. Yes, sir.

Q. And how many times have you seen Dr. Devine?

A. Four times, I believe.

Q. And when was the last time you saw him?

A. Tt was this week.

Q. Now, Mr. Chenault, you said you were working at the

C. and O. in Gladstone yard and that you had been
page 51 } working on the day of this accident. What time did
you go to work that day?

A. 7:00 o’clock.

Q. 7:00 o’clock in the morning?

A. Yes, sir.

Q. And what time did you get off?

A. 3:00 o’clock in the evening.

Q. And had you worked the previous day too?

A. Yes, sir.

Q. And was that your normal work shift from 7:00 o’clock
in the morning until 3:00 in the afternoon?

A. No. My regular work shift was the third shift, what we
call the third shift from 11:00 o’clock at night until 7:00 in the
morning but I was just called in for extra that day was the
reason why I was there.
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Q. Then the previous day had you worked from 11:00
o’clock in the night until 7:00 o’clock in the morning?
A. Yes, sir.
Q. Then they called you in and you worked from 7:00 in the
morning until 3.00 in the afternoon?
A. Yes, sir. .
Q. So then you had worked almost continuously
page 52 } from 11:00 o’clock the previous night up until you
got off from work at 3:00 o’clock in the afternoon
prior to this accident?

A. Yes, sir.

Q. In other words, to make extra time, you had worked
from 11:00 o’clock at night until 7:00 in the morning and then
worked an extra shift from 7:00 in the morning until you got
off from work at 3:00 o’clock shortly before this accident?

A. Yes, sir.

Q. So having worked that period of time, from 11:00 P. M.
one night until 3:00 P. M. the next afternoon, you were then on
your way home when this accident happened?

A. Yes, sir.

Q. Now, if I understood you correctly, you said as you
started up the hill approaching where this accident happened,
and when you were crossing or after you had crossed the
bridge over North Creek, you saw the car operated by Mr.
Mosley up on the brow of the hill.

A. Yes, sir.

Q. And you think it was then straddling the white line?

* A. Yes, sir, definitely.
Q. Did’ you pay any attention to that car afterwards?

A. Yes, sir.
page 53 p Q. Did you watch it closely?
A. Yes, sir.
Q. And you saw that car go back to its right side of the

roadway ?

A. Tt did, yes, sir.

Q. Now, how far was it from you when it went back to the
right side of the road?

A. Tt was a good distance from me at that time.

Q. Then it came on down. How far was it when you say
now he moved over into your lane? How far was he from
you then?

A. Well, he was a g'ood distance from me at the time,
twenty yards or something.

Q. In other words, about sixty feet?

A. Something like that, T imagine.
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Q. I am not trying to pin you down to mathematical accu-
racy but your best estimate now is the car was about sixty

- feet away?

A. Yes, sir.
Q. Tell me exactly what he did do in your observation of
that car?
A. He just sw%yed over the white line to my side
page 54 } of the road and ’he tried to get back but he was
traveling at a high rate of speed and didn’t make

lt. V2

4. Now, what did you do?

A. T tried to stop, which I did.

Q. Did you make a quick brake application?

A. Yes, sir, just as quick as I could.

Q. Did you skid your wheels?

A. T couldn’t say whether I did or not. We went together
like that (the witness snaps his fingers) as I was trying to
stop my car.

Q. You tried to skid them, didn’t you?

A. T did.

Q. You did everything you could to put the brakes on

heavy?

A. Yesg, sir.

Q. How fast were you going prior to this accident?

A. T figured I imagine I was running thirty-five or forty
miles an hour, something like that.

Q. Thirty-five or forty miles an hour?

A. Something like that, not over that I know. °

Q. And you saw that car you estimated about sixty feet

away and you made a quick heavy brake applica-
page 55 } tion?
A. Yes, sir.

Q. And it is your contention that you had stopped when
this accident happened?

A. If T hadn’t stopped I was close to it.

Q. Now I hand you what has been introduced in evidence
here a picture, Defendant’s Exhibit A, which shows the posi-
tion of your car in the highway after this accident happened
and before it was moved. Does that show the position of your
car as you recall it after this accident happened?

A. Well, not exactly. My car, as well as I can remember
was sitting straight right up the road the way it looked to
me.

Q. If the Trooper who took this picture and other witnesses
should say that the car was not moved before the picture was
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taken then you would have to admit that that is the position of
the car in the roadway at the time, would you not?

A. If it wasn’t moved.

Q. T am proceeding on the assumption that other witnesses
have said it was not moved and if the Trooper should
say that he took this picture as the cars were when he arrived
at the scene then you would have to admit that that was the

position of your car in the roadway, would you not?
page 56 }  A. No, sir, my car looked like it was sitting
straight up the hill.

Q. Then you think this picture is wrong and that other
witnesses who say the car was not moved and this situation
reflects the position of the car immediately following the aceci-
dent, you would say that is wrong?

A. According to the way I remember it.

Q. I hand you Defendant’s Exhibit B which has already
been introduced in evidence and show you another picture
which has been introduced in evidence and purports to show
your car and its position in the roadway.

A. That don’t look right to me.

Q. Have you any clear recollection of what took place?

A. Yes, sir. My car was sitting straight up and down the
road.

Q. And you are just as positive of that as you are all the
rest of it?

A. T am.

Q. And that these pictures are wrong; that they do not show
the position of your car correctly?

A. No, sir, they don’t.

Q. Then who moved your car?
page 57 }  A. I don’t know.

Q. You were there. Did anybody move it before
you left? :

A. Not before I left.

Q. It hadn’t been moved before you left but you think some-
body must have moved this car afterwards?

A. I do.

Q. Because it wasn’t that way when you left?
A. No, sir.

Q. Do you know Mr. Wade Rogers?

A. Yes, sir.

Q. Did you see him at the scene?

A. Yes, sir.

Q.

If he should say your car was not moved before the
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Trooper arrived and before the Trooper took this picture
would you say he was wrong?

A. How did you have that?

Q. I asked you if you knew Mr. Wade Rogers and your
answer was that you did.

A. I do.

Q. I asked if you knew he had testified under oath that this
car was not moved before the Trooper arrived and that the

car was in the position it was when the Trooper
page 58 | took the picture of it. Would you say he was
wrong ?

A. Asfar as I can see it the car was sitting straight up and
down the road. That picture could have been made a half
hour after I left there.

Q. Did you lay down any skid marks in the roadway when
you made a brake application?

A. Tcan’t say I did and I can’t say I didn’t.

Q. But you did make a brake application when you saw
this car, a heavy brake application?

A. T did.

Q. Now, Mr. Chenault, you are msured with the Travelers
Insurance Oompany, are you not?

A. Yes, sir.

Q. And is it not a fact that following this accident a re-
presentative of the Travelers Insurance Company came to see
you at the Lynchburg General Hospital and is it not a fact
that he came there for the purpose of investigating the acci-
dent to determine how the accident happened, and is it not a
fact that he took a signed statement from you at the hospital .
on April 29, 19599

A. T remember about this man being there.

Q. You remember him coming?
page 59 ¢ A. But just what I told that man I can’t say.
Q. But you do remember him coming?

A. T do. '

Q. And it was on April 29th following the accident on
April 10th, was it not?

A. T couldn’t tell you that. :

Q. It was a number of days after the accident, was it not?

A. Yes, sir.

Q. And you remember him coming there and you remember
him coming for the purpose of investigating the accident to
determine from you how it happened?

A. Yes, sir.

Q. Now, is it not a fact that you told him at the time, and I
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quote ‘‘I was looking at him (meaning Mosley) more or less
and looked back on my side of the road and suddenly we hit
left front end to left front end. He was on his side of the
road as far as I know. As far as I know I was on my side of
the white line. I haven’t been able to figure out how the acci-
dent happened.’’ Did you make that statement on April 29th,
nineteen days after this accident happened?

A. I can’t say I did and ean’t say I didn’t.
page 60 } Q. You don’t deny making the statement?

A. No, I don’t know whether I did or didn’t.

Q. My question is you do not deny making it?

Mr. Whitehead: If your Honor please, the man testified
he didn’t know whether he made it or not.

The Court: Objection sustained.

Mr. Sackett: He recalls the man coming there, if your
Honor please, to investigate the accident and recalls that the
man came there to determine how the accident happened.

Q. But you just don’t now what you told him?
A. T don’t know.
Q. Now, do you know Mr. Crawford Davidson at the Bank
of Appomattox?
A. Yes, sir when I see him.
Q. You know him by sight?
A. Yes, sir.
Q. He knows you?
A. Yes, sir, I would think so.
Q. Now, do you remember executing an affidavit before him
or do you remember executing a written document before
him?
page 61} A. No, sir.
' Q. You have no recollection of it?
A. No, sir.
Q. I hand you what purports to be—

Mr. Whitehead: I object to him handing it to him under
the rule, something in .writing about this accident, and I
don’t think it is proper. ,

Mr. Sackett: I don’t propose to introduce the statement.
I want to refresh his recollection. I want him to say if that
is his signature. '

The Court: You may prove by him his signature if that is
his signature.
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By Mr. Sackett:
Q. Is this your signature?
- A. T guess it is. It looks like my scratching.
Q. Ttis your signature?
A. Yes, sir.
Q. Does that refresh your recollection as to whether you
executed such a document before Mr. Crawford Davidson?
A. No, sir, I do not remember it.
Q. You do not remember it?
A. No, sir.
page 62 } Q. To be more specific, this was on August 3rd,
1960. Do you remember going to Mr. Burks’ office
and signing some papers?
A. T do.
Q. Do you remember Mr. Burks or someone in his office
taking you to Mr. Crawford Davidson’s?
A. No, sir.
Q. You do not?
A. No, sir.
fﬁQ' Do you remember anyone taking you to Mr. Davidson’s
office ?
A. T didn’t have any business to talk to Mr. Davidson.
Q. Mr. Crawford Davidson is a notary public. Now, does
that refresh your recollection any?
A. No, sir, I don’t remember going to Crawford Davidson’s.
Q. Do you remember executing anything before him in Mr.
Burk’s office?
A. No, sir, I do not.
Q. Well, do you remember executing a document which says
this: ‘I got over the white line—"’

Mr. Whitehead: If your Honor please, he is
page 63 } trying to do indirectly what he can’t do directly.
If they want to they can bring the people in here
but these writings cannot be introduced.
The Court: I assume Mr. Crawford Davidson will be here.
Mr. Sackett: If your Honor please, I think I should lay the
foundation for impeachment. I have got to ask the man
the question whether he made such a statement.
The Court: He says he has no recollection of making it.
Mr. Sackett: I cannot refresh his recollection about it?
The Court: You may refresh his recollection about it.
Mr. Whitehead: As to the signature.
Mr. Sackett: I want to be fair to him and I want to re-
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fresh his recollection by reading him his statement to see if
that does refresh his recollection.
The Court: You may do that.

page 64 } By Mr. Sackett:

Q. Did you make this statement: ‘I got over
the white line in the highway and sideswiped the car coming
from the opposite direction.’’

. A. No, siree. Why should I do a thing like that? I would
be lying.

Mr. Sackett: I believe that is all.
RE-DIRECT EXAMINATION. -

By Mr. Whitehead :

Q. Mr. Chenault, Mr. Sackett asked you, didn’t say who it
was, but asked you while you were out at the hospital didn’t
some representative from the Travelers Insurance Company
come out there to investigate about this accident. You tell
us that you do recall some man coming there. Is that correct?

A. Yes, sir, I do. ,

Q. Now, I will ask you this: Any statement made there
did you write it out or did the insurance company man write
it out?

A. He wrote it out, I didn’t.

Q. Did you write anything?

A. No, sir.
page 65} Q. Did you write anything about the accident
out?

A. No, sir.

Q. Did he?

A. Not as T know of.

Q. Did he leave any copy of anything that he wrote out
there with you?

A. No, sir.

Q. He asked you if you didn’t make a statement out there
at the hospital that you were on your side of the road and
that Mosley was on his side of the road and you hadn’t been
able to figure out how the accident happened. Now, did you
ever tell anybody at any time that Mosley was on Mosley’s
side of the road?

A. No, sir.

Q. Have you ever at any time told anybody that you were
over on Mosley’s side of the road?
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A. Why no, sir.

Q. Now, the statement which was not introduced but which
you were asked about made some time in August of 1959, as
I understand, you tell us according to your best recollection
you have no recollection of appearing before Mr. Crawford

Davidson about that statement. Is that correct?
page 66 ¢} A. No, sir, I do not.
Q. Who wrote that statement up, do you know?

A. No, sir, I don’t.

Q. Did you sign any statement in August of ’59 or did you
sign any piece of paper?

“A. Isigned a piece of paper.

Q. And where did you sign it?

A. T signed it down at Mr. Burks’ office.

Q. That is Mr. Burks, the insurance man?

A. Yes, sir.

Q. In other words, they asked you to sign the paper?

A. Yes, sir, and they said they would finish it up.

Q. And did you do what they said? Did you put your name
where they told you?

A. T did.

Q. Did you read what was in the statement at that time?

A. No, sir, I did not.

Q. Do you know what was in there at that time or what was
put in there, if anything, later?

A. No, sir.

Q. That is while you were down there making application

for insurance money under a policy you had with
page 67 } Travelers, was it not?
A. Yes, sir.

Q. Questions were asked you by Mr. Sackett about these
pictures, Defendant’s Exhibit A and Defendant’s Exhibit B,
now, are either one of those pictures taken from the rear of
your car?

A. Don’t seem to be. -

Q. As a matter of fact, both of those pictures show the
front of the car, do they not?

A. That one it looks to me was taken from the rear.

Q. No rear is shown in that picture, is it?

A. No, sir.

Q. The photographer would be looking in a northerly direc-
tion in that picture, wouldn’t he?

A. T would think so. _

Q. And in Exhibit A the photographer would be looking in
a southerly direction, wouldn’t he?
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A. Yes, sir.

Q. But none of these pictures show directly to the rear of
your car, do they?

A. No, sir.

Q. As shown in these pictures if you did make
page 68 } brake application and if you did or did not make
any skid marks there is nothing shown in these

pictures as skid marks directly behind your car, is it?

A. No, sir.

Q. Mr. Chenault, I forgot to ask you but if you could tell
us approximately what would you say the distance is from -
where your car was hit down to the bridge?

A. T would say it is sixty or seventy yards.

Q. You have not measured it?

A. No, sir. It might be seventy-five.

Q. Now, it is not in evidence and I want to ask you this:
Do you know approximately what time this accident occurred?

A. Well, about 3:45.

Q. Was it a clear day, rainy day or what?

A. It was clear.

Q. And how was the surface of the road, was it wet or
dry? :

A. Dry.

Q. Now, at the point of this accident looking both north
and south can you see for some distance?

A. Oh yes.
page 69 } Q. Could you tell us approximately what is the
width of this hard surface of the road?
A. I would say about sixteen feet or eighteen feet.

Mr. Whitehead: All right, gentlemen.
RE-CROSS EXAMINATION.

By Mr. Sackett:

Q. Mr. Chenault, Mr. Whitehead was asking you about this
statement you admit making or admit signing in Mr. Burks’
office. ' Who would they have gotten information from to fill
that statement out if it hadn’t been you?

A. T don’t know.

Q. But you do admit signing a statement?

A. T signed a paper.

Q. You don’t mean to imply that Mr. Burks put anythmg
in there that wasn’t a fact?

A. T didn’t say that.
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Q. Of course not. Now, Mr. Whitehead asked about some
pictures we showed you and said we had showed you no pic-
tures that showed you the back of your car. I will hand you
a third picture which has not been yet introduced in evidence
and ask you if that correctly shows the position of your car

after this accident.
page 70 }  A. Not in my mind it does not.
Q. This one does not either?
A. No, sir.
Q. So everybody is wrong about that too?

Mr. Whitehead: Don’t say everybody is. Some witnesses
have testified they thought it was straight up and down the
road.

By Mr. Sackett:

Q. I don’t mean to belabor the point but if the Trooper
should say that is the picture of the car as he found it at
the time of the investigation and other witnesses would say it
was not moved before the picture was taken then again you

-would say this picture is wrong?
A. Tt don’t look right to me, not to my mind it doesn’t.

Mr. Sackett: We would like to introduce this now as De-
fendant’s Exhibit C. That picture too is looking south in the
direction Mr. Chenault was traveling.

I believe that is all.

page 71 } RE-RE-DIRECT EXAMINATION.

By Mr. Whitehead:

Q. Mr. Chenault, in the picture introduced called ‘‘Defend-
ant’s Exhibit No. C’’ that still doesn’t take in all of the rear
of your car, does it?

A. No, sir. My car was straight with the road on my side.

Q. Now, let me ask you one more thing. When they got
you out of the car did they get you out of the right-hand door
or the left-hand door?

A. The left-hand door.

Q. That is the door which is shown in this picture?

A. Yes, sir.

Mr. Whitehead: That is all.

The witness stands aside.
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The Court: Gentlemen, it is now twenty-five minutes past
twelve. A recess of one hour will be taken. The jury will
be back in an hour’s time. You will not discuss this case with
anyone nor permit anyone to discuss it with you or in your
presence.

(Recess).
page 72 } May 26, 1961.
Afternoon Session.

DR. JOHN W. DEVINE, JR.
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Whitehead:

. You are Dr. John W. Devine, Jr.?

Yes, sir.

You practice your profession where?

Liynchburg, Virginia.

What is your age, Doctor?

. Fifty-two.

What branch of the profession do you specialize in?
- Surgery.

Q Now, in that branch of surgery in your work are you
dealing with nerves of the body?

A. Yes, sir, and I did that type of surgery during the war
for four years.

Q. What qualifications do you have for specializing in sur-
gery? What is your background, training and education,

Doctor?
page 73} A. Washington and Lee University, Duke Uni-
versity, for my medical degree, then trained at
Duke University four years; then Lahey Clinic in Boston
and then two years in an Army hosiptal and overseas for
neurosurgery and brain surgery and since that time have been
back in Lynchburg, Virginia practicing.

Q. That is since World War I1?

A. Yes, sir.

Q. Now, during the time you were in the Army were you
then specializing or then were you doing work with reference
to the nerves that lead from the different joints of the body
or not?

OrOPOrOproT
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A. Yes, sir.

Q. Now, Dr. Devine, the evidence here is this man was un-
der the care and treatment of Dr. B. K. Mundy as a result of
this accident of April, 1959. What happened to Dr. Mundy
this year?

A. He has been sick.

Q. What is the matter with him?

A. He is said to have had a coronary occlusion.

Q. Now, at my request did you see and examine Mr. Vernon

B. Chenault in April of 1961?
page 74} A. Yes, sir.
Q. Do you know approximately what date you
saw him in April of 61¢

A. Yes, sir, it was April 18th, 1961.

Q. And at my request did you see him for an evaluation
of his injuries received in this accident and whether or not
~ anything could be done to help his trouble?

A. Yes, sir.

Q. Based on that did you go to the hospital and look at his
record and also the x-rays taken right after this accident?

A. Yes, sir.

Q. Now, starting out with that, Doctor, do you have the
x-rays there that were taken right ‘after this accident?

A. Yes, sir.

Q. Will you please show those to the Court and jury and
show what injury this man received with reference to his
hip and his left leg?

A. This man in addition to the injury to his left leg—

Mr. Sackett: If your Honor please, I am not going to

object to this testimony but I would like for Mr. Whitehead

to ask him—we know that he did not take the

page 75 } x-rays himself, they were not taken under his

supervision and T would like for Mr. Whitehead to

develop who the x-rays were taken by and how Dr. Devine got
them and then let Dr. Devine testify.

By Mr. Whitehead:

Q. Doctor, do you know who took these x-rays?

A. The x-ray technician at the hospital took them and they
were under the supervision of Dr. Dillard and they were read
by him.

Q. They were not taken by you. As a matter of fact, are
they ever taken under the supervision of a doctor attending
a patient?
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A. Well, very rarely they are. They are usually ordered.
You order them and the nurse takes a slip down to the x-ray
room and they send for the patient and take the x-rays.

Q. They are the x-rays which the hospital has taken of this
man’s injuries after this accident. Will you please explain
what those X-Tays show?

A. Yes, sir.

Q. You might take one at a time.

A. Well, in addition to his injuries to lus leg he
page 76 } received a steermg wheel injury to his chest which
caused fractured ribs and a collapse of the lung

on the right side.

Q. Is that shown on that x-ray?

A. Yes. This x-ray shows the lung which is collapsed and
a tube is into it to bring back the chest so that the lung can
expand.

(Referring to another x-ray film) Now, the hip x-ray shows
that the right side is in a normal pos1t10n You can see the
big bone of the leg into the hip socket and over here it is
shown and you can see it is up and out of the joint. Now, the
hip is also broken. The socket is broken at this point where
the arrow is and the injury that really occurred that has left
him crippled is the fact that this nerve that normally goes
across the bone in this direction by being dislocated, the head
of the hip pushed out of joint and was stretched and injured
up at this point which now some two years after the injury
is still paralyzed.

Q. Does this. thmg represent a hip joint?

A. Yes, that is the pelvis and the hip bone right here This
bone was thrown out of this joint here as you can see on the
x-ray and thrown up to into this position and the nerve is

coming out across from the spinal cord going down
page 77 } the leg is stretched by this being out of position

and is injured up at this level which has left the
foot paralyzed.

Q. Now then, is the hip bone back in the socket? Is that all
right now, Doctor, as far as being back in the socket?

A. Yes, that is back all right now.

Q. You have referred to some nerve there. What is the
name of the nerve you are referring to?

A. Well, that is the sciatic nerve that goes down from the
spinal cord and supplies the muscles and the sensation to the
leg, the lower leg.

Q. Do you have any other name for that? What do you call
this condition the man has now with his left foot?
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A. Well, where the nerve divides the sciatic nerve divides
into two nerves and one is called the tibial nerve and the
other the peroneal nerve and he has complete paralysis of
the peroneal nerve which holds the foot up and that results
in a foot drop.

Q. Let me see if I get it straight. The sciatic nerve leads
down to the knee?

A. The sciatic nerve goes down the back of the leg and
this divides into two nerves at the knee.

Q. And one is the peroneal nerve?
page 78 }  A. Yes, sir.
Q. And the other is what?

A. The tibial nerve.

Q. Which nerve is he having trouble with?

A. The peroneal nerve.

Q. As a result of that what is his condition now, Doctor?

A. He is unable to lift his foot up and he has no sensation
in over half of his foot. He cannot feel and he has to wear a
brace to hold the foot back up at right angles so his toes
won’t drag when he walks, and due to the paralysis of this
nerve he has coldness, pain and numbness in the foot all the
time.

Q. Have you run tests to see whether or not there is numb-
ness?

A. You run tests by touching it with cotton and pin pricks,
seeing whether he is feeling or not.

Q. Is the peroneal nerve dead now or is there some life
there?

A. At the time of the injury that part of the nerve was per-
manently injured and died.

Q. So now he has none of the benefits from the
page 79 } peroneal nerve?
A. That is right.

Q. Doctor, would you please, sir, point out to the jury on
Mr. Chenault what his trouble is?

A. Well, because of his nerve being paralyzed these musecles
through here have no power to enable him to lift his foot up
so this spring shoe has to hold it up so when he walks along
that does it for him. If he walked without the brace these toes
would drag because he can’t pick it up and lay it down, and
this foot is colder than the other foot and there is a shrivel-
ing up of the muscles there resulting from that injury.

Q. Have you examined him to determine whether or not
there may be any operation or anything you may do for him
that might help him some? ‘
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A. Yes, sir. T have given him a great deal of thought. The
only thing that could be done would be to help his coldness by
increasing circulation by sympathectomy which is taking
out some additional nerves up in the back.

Q. You mean up in the back where?

A. Back up here at the top. This will not improve the

motion of the leg, the power of it, or would not
page 80 } improve the sensation but would give him better

circulation in his foot so he wouldn’t suffer so
much from the coldness, or we would hope he wouldn’t. That
is the only operation or only thing I know we can benefit
hif}n from. He will just have to wear his brace the rest of his
life.

Q. If that operation were performed approximately what
would be the charges for that to increase the circulation and
try to get some more warmth back in his leg and foot?

'A. Well, it would be $150.00 surgical fee and probably
about $200.00 hospital fee. He would be in the hospital about
seven or eight days with it.

Q. Now, is there any kind of operation or anything, in your
opinion, you can do for him to give him any better control of
his foot—that is, the up and down movement?

A. Not that would be any more satisfactory than what he
has got.

Q. Doctor, let me ask you this if you know: When a man
has fractured ribs in a person breathing does that affect the
feeling there of the fractured ribs or not?

A. Oh yes. They have pain with breathing and coughing
after fractured ribs for several months.

Q. How many breaths or exhales or inhales does
page 81 } a person do say in a minute?
A. Approximately twenty normally.

Q. Is that in and out or twenty in and twenty out?

A. Tt is both, in and out twenty times.

Q. I will ask you this: You have seen Mr. Chenault to
make this evaluation approximately how many times?

A. Four times I have seen him since the time of the first
examination.,

Q. Now, assuming this to be true for the moment that prior
to this accident of April of 1959 that his left leg and foot were
in good condition and he had control over them and was hav-
ing no trouble with them I will ask you to tell us, in your
opinion—you have told us that the man had permanent in-
juries there—now, will you please tell us, in your opinion,
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what percentage of permanent injury, if any, he has now in
his left leg and left foot.
A. I would say fifty per cent.
Q. Now, could he get along anyway satisfactorily without
wearing this brace?
A. No, he could not.
Q. With reference to his eondit.i-on is the main trouble with
him as far as the movement, is it the up and down movement?
A. He cannot lift his foot up. It just drops
page 82 } down like this (indicating).
Q. Let me ask you this: You say fifty per cent.
Do you mean that is permanent, temporary or what?
A. Tt is permanent. This is after two years of injury and
it will not get any better.

Mr. Whitehead: All right.
CROSS EXAMINATION.

By Mr. Sackett:

Q. Dr. Devine, do you know when Dr. Mundy had the heart
attack?

A. No, I don’t.

Q. This man says he last saw Dr. Mundy in January of
1961. Do you know whether he has had any medical care be-
tween then and the time he came to see you in April of ’61?

A. No, I don’t but there wouldn’t be any to be done.

Q. Do’ you know the month in which Dr. Mundy was taken
.sick?

A. No.

Mr. Sackett: That is all, Dr. Devine.
The witness stands aside.

page 83 } ROY FRANK STEPHENS,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Whitehead:
Q. You are Roy Frank Stephens?
A. That is right. '
Q. And where do you live, Mr. Stephens?
A. At the present time I am living in Lynchburg
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Q. And who do you work for?

A. T work for Wood’s Dry Cleaners.

Q. Now, were you in the dry cleaning business in April
of 19599

A. No.

Q. What were you doing then?

A. T believe I was working at the shoe factory in Lynch-
burg.

Q. Well, did you come by the scene of this accident on the
day of accident in April of 19592 Were you over that road
that day?

A. Yes, sir, I was over that road several times
page 84 } that day.
Q. Did you travel that road frequently or not?

A. Quite frequently.

Q. Now, on the day of this accident had you been over the
road where this accident occurred before the accident took
place that day?

A. Yes, I had.

Q. You had been from where to where?

A. From Bent Creek to Appomattox.

Q. Now then, did you also come up after the accident had
occurred ?

A. Yes.

Q. Which way were you going at that time?

A. Heading north toward Bent Creek.

Q. Now, I will ask you this: On the day that you say you
went over this road before the accident do you know approx-
imately what time that was?

A. It was some time in the morning.

% %Ou know where the accident occurred, do you not?

. Yes.

Q. I will ask you this: When you went over that road in

the morning or on that day before the accident I will ask you
whether or not there were any marks, either skid

page 85 } marks or any marks there in and about the vicinity
of where this accident happened?

A. There were black marks there as if someone had been
spinning the wheels, pulling away or sliding the wheel to
stop.

Q. And do you know what lane of travel that was in?

A. That would be on the lane leading north.

Q. Now then, when you got to the scene of the accident
after it happened—you didn’t see it happen, did you?

A. No, sir.
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hQ. Were there many people at the scene when you got
there?

A. There was only one, possibly two people there.

Q. Do you know who that was?

A. The Rogers boy from the vicinity of Oakville.

Q. Now then, when you got there what did you do first? Did
you stop?

A. Yes, I stopped.

Q. Did you stop south or north of the accident?

A. T stopped south of the accident.

Q. And what did you do, Mr. Stephens?

A. We went and pulled Mr. Chenault there out
page 86 } of the automobile.
Q. What was the condition of the automobile

at the time you got there?

A. Well, the left side of it, beginning at the headlight, was
badly damaged.

Q. Was any car on fire when you got there?

A. Yes, the car was burning, smoke was coming out of the
motor.

Q. Did you play any part in putting that out?

A. Well, we dug up dirt off the bank and threw it on the
motor.

Q. Which bank did you get this dirt from?

A. Well, we had to get it off of the east bank because the
honeysuckle vines and bushes were growing on the west bank.
Q. Now, after you got this dirt where did you take it to?

A. To the front end of the car.

Q. What lane of travel, if any did you have to go across to
get it to the car?

A. The east lane of travel.

Q. East lane? The road runs north and south.

A. That is right—well, you go east to the bank
page 87 } and get the dirt and go west to bring it back to
the car.

Q. In doing that which lane of travel did you go into?

A. The northbound lane.

Q. Did you all just pick up one little handful of dirt or
pick up right much dirt? '

A. We had to throw lots of dirt on it because it was smoking
quite badly. We couldn’t pull the wires off the battery, had
no tools with us.

Q. Did you do this before or after you got Mr. Chenault
out—that is, put the fire out?

A. Well, we took Mr. Chenault out of the car first. Then



Walter Lee Mosley v. Vernon B. Chenault 47
Roy Frank Stephens.

we started throwing dirt on the motor. We laid him on the
seat cushion.
Q. When you arrived there in what lane of travel was the
Chenault automobile?
A. In the southbound lane.
Q. Did you see the automobile at that time driven by
Mosley?
A. No, I did not.
Q. Did you ever see it?
A. I saw it quite some time after that.
Q. And whereabouts was it?
page 88} A. On down the hill over the west bank.
Q. You know where the bridge is down there?
A. Yes.

Q. Was it down near the bridge?

A. Tt was quite close to the bridge, over the embankment.

Q. Then I will ask you this. Did you look when you arrived
there and while you were there to see where the debris was
from this accident?

A. Well, there wasn’t too much debris in the road. It was
mostly just the glass from the headlights and some dirt from
under the fenders.

Q. Where did you find the glass from the headlights of the
Chenault automobile and the dirt from the fenders?

A. Well, you could say it was scattered around in a three
or four foot area.

Q. Where was most of it?

A. Well, it would be on the southbound lane.

Q. Could you tell us approximately how far from the mid-
dle of the road in the southbound lane the Chenault auto-
mobile was when you arrived there?

A. Oh, approximately twelve inches to eighteen inches.

Q. Did you stay there until the ambulance came
page 89 } and got Mr. Chenault?
A. Yes.

Mr. Whitehead: All right, gentlemen.
CROSS EXAMINATION.

By Mr. Abbitt:

Q. Frank, I believe you say only one other person, maybe
two, were there when you got there?

A. That is right.

Q. I believe it was Wade Rogers.
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A. That is right.
Q. And Mr. Chenault was still in the car?
A. Yes, sir.
Q. Did you stay there until the Troopers arrived?
A. Yes, sir.
Q. The car was never moved before they got there, was
it?
A. Not at that time, not as I know of.
Q. I believe you first mentioned these tire marks and will
you repeat that, what you said about the tire marks? Who did
you first tell you saw these tire marks?
page 90 }  A. T told the Trooper, if I am not mistaken. It
was the Trooper I was talking to at the scene
- of the accident.
Q. You think you discussed those marks at the scene of
the accident with the Trooper?
A. T think so.
Q. You then saw the marks there after the accident?
A. T saw the marks before the accident and also after the
accident.
Q. How did you happen to notice them before?
A. Because we crossed that road there approximately an
hour or two hours previous to the accident.
Q. You mean you went along the road?
A. That is right. We were traveling south coming through
Appomattox.
Q. You remember who was with you?
A. Al G. Burks and my mother.
"~ Q. Who was driving?
A. T was doing the driving.
Q. Did you hear either one of the drivers say anything
about how the accident happened?
A. No, T didn’t.
Q. Did Mr. Chenault say anything to you?
page 91 } A. Mr. Chenault wasn’t in a condition to do
much talking. He was suffering quite a bit.
Q. Did you help get him out of the car?
A. Yes.
Q. Were you there when the Trooper took pictures of the
vehicles?
A. No, I didn’t see any pictures made.
Q. You did wait there until the Troopers got there?
A. Yes.

Mr. Abbitt: I believe that is all.
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RE-DIRECT EXAMINATION.

By Mr. Whitehead: :

Q. Let me ask you this: They asked you just now about
seeing those black marks and you told them you saw them
when you were coming on to Appomattox before the accident.
Now, when you went back after the accident, when you came
up on the accident, were those black marks still there then
that you saw when you were coming on to Appomattox?

A. Yes, sir, still there.

Mr. Whitehead: All right.
page 92 } RE-CROSS EXAMINATION.

By Mr. Abbitt:

Q. Did the Chenault car make any tire marks?

A. T still can’t hear you.

Q. Did you.notice whether any tire marks were made by
Mr. Chenault’s car?

A. There were no tire marks, no brake marks of any kind.

Q. %ou didn’t notice any?

A. No.

Mr. Abbitt: That is all.
The witness stands aside.

Mr. Whitehead: We rest, if your Honor please.

Mr. Sackett: If your Honor please, we would like to make
a motion in the absence of the jury.

The Court: Gentlemen of the jury, go into your room.

(Jury out).

Mr. Sackett: If your Honor please, the defendant, by
counsel, moves the Court to strike the plaintiff’s evidence as
being insufficient in law to support a verdict and on the
i ground that the plaintiff’s own evidence is incap-
page 93 | able of credulity. It discloses, we think beyond

any question, that the accident happened on the
defendant, Walter Lee Mosley’s side of the road, and if that
be a fact, and if the plaintiff’s own evidence and the pictures
demonstrate that the accident happened on the defendant
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Mosley’s side of the highway then obviously the plaintiff in
this case is not entitled to recover.

Note: Further argument in support of the above motion is
here omitted.

The Court: I think it is entirely a jury case and your
motion will have to be overruled. Call the jury in.

Mr. Sackett: We respectfully except to the action of the
Court in overruling the motion to strike the plaintiff’s evi-
dence.

(Jury in).

page 96 Note: Due to the omission of argument of coun-
sel in support of the motion to strike plaintiff’s
evidence there is in this transcript no page 94 or 95.

EVIDENCE FOR THE DEFENSE.

R. A. REYNOLDS (former state trooper),
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Sackett:
Q. You are Mr. R. A. Reynolds?
A. That is correct.
page 97} Q. Were you employed on the State Police force
in April of 19592

A. T was, sir.

Q. Were you stationed in Appomattox County?

A. I was.

Q. Where are you employed now, Mr. Reynolds?

A. T am employed with the United States Treasury Depart-
ment, the Alcohol and Tobacco Division.

Q. You are living in Martinsville, Virginia now?

A. In Collinsville, close to Martinsville.

Q. Did you have occasion on April 10, 1959 in the course of
your duties as a State Trooper to make an investigation of
an accident that had happened on State Route 26 north of
Appomattox in Appomattox County, Virginia?

A. Yes, sir, I did.

Q. Would you state the make and model of the two vehicles
. involved and by whom they were owned and operated?
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A. There were two vehicles involved, a 1947 Chevrolet
Sedan. driven by Walter Lee Mosley of Evergreen, Virginia
and the owner at that time was William Mosely of Evergreen,
Virginia. The other vehicle was a 1956 Volvo driven by Ver-
non B. Chenault of Appomattox and the owner was listed as

the same.
page 98 + Q. Now, could you determine or will you state
in what direction the road generally runs, state
Route 267

A. That is a north-south road from Appomattox to Bent
Creek.

Q. In which direction was the automobile being driven by
Walter Lee Mosley traveling?

A. North toward Oakville.

Q. In which direction was the automobile of Mr. Chenault
traveling?

A. That was traveling south toward Appomattox.

Q. What is the speed limit in that area, Mr. Reynolds?

A. At that time it was fifty-five miles per hour speed. limit.

Q. Did you make any measurements as to the width of the
roadway ?

A. T don’t have any recorded in my notes here. If T made
them I don’t recall as to the width of the highway.

Q. Now, I hand you what has already been introduced in
evidence as Defendant’s Exhibit A and ask you in which direc-
tion the camera was facing when that picture was taken?

A. That was facing south toward Appomattox.

Q. Looking in the direction toward which Mr.
page 99 } Chenault was going?
A. That is correct.

Q. Was that picture taken at the scene of the accident
shortly after the occurrence?

A. Tt was.

Q. Was it taken while you were there?

A. Tt was.

Q. By whom was it taken?

A. Trooper Paul Hollingsworth.

Q. Does it accurately reflect the conditions in the roadway
as they existed when you arrived at the scene?

A. T would say it does.

Q. Do you know whether the vehicles had been moved prior
to your arrival at the scene?

A. T had no report of them being moved. The debris and
so forth at the scene indicated they were at the same place
they came to rest. :
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. Q:-In other words, your investigation revealed that this
Volvo owned by the plaintiff Chenault was in the position it
was immediately following the accident when-this picture was
taken?

A. Thatis correct.
page 100 } Q. Now, I will ask you to take this picture and
demonstrate to the jury from the picture where
you determined the point of impaect to be and the basis of
your determination of that faect. '

Mr. Whitehead: Now, if your Honor please, I object to

that. He can -tell what he found on the scene but it is for
“the jury to determine where the point of impact took place.

The Supreme Court has said that just recently.

Mr. Sackett: If your Honor please, the witness should be
allowed to testify from the picture what he found and the
indications as to the point of impact based upon those physical
findings in the road. He is not expressing any opinion. All he
is doing is testifying as to the physical facts as he found them.

The Court: Go ahead.

By Mr. Sackett:
Q. Bearing that in mind, will you state to the Court and
jury the physical facts indicating the point of impact?

Mr. Whitehead: I object to that. He can’t indicate where

the point of impact was. He can state what he

page 101 } found and the jury determines from all the evi-
dence where the point of impact was.

By Mr. Sackett: '

Q. Would you point out the physical facts that you found?

A. On the picture?

Q. Yes, using Defendant’s Exhibit A.

¢“A. Upon my arrival at the scene the vehicle, the Volvo au-
tomobile operated by Mr. Chenault, was in a position as it is
shown in the picture, the front end being approximately six
inches from the white line in the southbound lane, the right
rear of it sitting over next to the right edge of the highway.
There was a considerable amount of debris around in the road
which can be seen in the picture. There was a gouged mark
in the asphalt that was fresh that can be seen in the form of a
white line leading from the rim of the left front wheel, and
extending from it to a point two feet from the white line in
the road and beginning over here in the northbound lane,

/
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extending up to the vehicle. There were fresh brake marks in
the northbound lane, burn marks, and debris being thrown in
a circular fashion around over here where the other vehlcle
went.
page 102} Q. Could you take the picture entltled Defend-
ant’s Exhibit B and tell the Court and jury if you
- can whether you could trace these skid marks from the point
where you first saw them begin to the point where you found
the automobile of the defendant Mosley?

A. Yes, sir, they were very distinet from a point approxi-
mately a.djacent to where this vehicle was stopped in the road
and the tracks led off to the right, the right wheel going off
on the shoulder and the left wheel leaving a mark from the
rim. It was running on the rim as if the left tire had been
blown. It left a white mark in the road veering back to the
left and over to the bank out of sight in this picture.

Q. Then you could determine from that that the skid marks
were made by the Mosley car?

Mr. Whitehead: I object to that. He can’t testify to that,
Judge. He can just tell what he found and the jury can decide
and that is what I thought the Court had instructed counsel
to ask him.

By Mr. Sackett:
Q- To satisfy Mr. Whitehead tell me where these marks
that appear in this picture and other marks in
page 103 } the roadway that you found led to.
A. Where they led to?
Q. Yes.

A. They led to a 1947 Chevrolet over the bank on the left
which had been involved in the wreck.

Q. Is that the car operated by the defendant Mosley?

A. Tt is.

Q. Were these marks in the northbound lane of travel?

A. They were.

Q. Was the gouge mark that you have testified leading up
to the left front wheel of the Volvo operated by the plaintiff,
were those gouge marks in the northbound lane of travel?

A. The gouge marks started in' the northbound lane and
extended over— .

Mr. Whitehead: I objec‘t to that. He oan’t testify to that.
He don’t know where they started.
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The Court: - Mr. Whitehead, he can state where he thought
they might have stopped. The objection is overruled.
Mr. Whitehead: If your Honor please, let me say some-
thing about that. He says ‘‘where they started’’. They might
have started at the other end and gome to that.
page 104 } end. That is the point that I make, Judge.
The Court: I imagine you could look at them
and tell which way they were going. Objection overruled.

By Mr. Sackett:

Q. Tell me where those marks were, which lane they were in
and where they led to.

A. They started in the northbound lane two foot from the
white line and extended to the left front rim of the Volvo
vehicle in the southbound lane.

Q. Do you know whether either of the front tires on the
car operated by Walter Lee Mosley were down after the acci-
dent?

A. To the best of my recollection the left front tire was
down.

Q. Mr. Reynolds, Just so there can’t be any question would
vou point out to this jury again the rim and describe that rim
in relation to this mark if you will?

A. The metal rim of the car can be seen in this picture im-
mediately above the white sidewall on the tire and the white

gouged mark indicated in the roadway went from
page 105 } the point in the northbound lane up to the point

where the left front wheel was sitting. The tire
was still half-way on the rim.”’

Q. And that rim is turned up at that point, is it not?

A. Yes, sir.

Q. Now, these pictures, all of which have been introduced
in evidence, are the three pictures that were taken at the scene
by Trooper Hollingsworth?

A. That is correct.

Q. Did you say that the tire marks appeared to be fresh
tire marks?

A. Are you referring to the skid marks or the burn marks
in the highway?

Q. The skid marks.

A. Yes, sir.

Q. Did you see at the scene of the accident a boy by the
name of Roy F. Stephens? ‘Do you know Roy F. Stephems?

A. T don’t believe I know him.

Q. Did any person at the scene of this accident tell you that
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these tire marks were in the roadway and made prior to the
occurrence of this accident?
A. T recall no one making any such statement.
Q. Since the skid marks were very significant in
page 106 } the course of your investigation if any such per-
son had told you that would you have remem-
bered it? _
A. Most likely I would but I don’t recall any such state-
ment.

Mr. Sackett: That is all.
CROSS EXAMINATION.

By Mr. Whitehead:

Q. Do you recall from the point where the Volvo car Mr.
Chenault was driving, from that point did you step it off to
see approximately how far the Mosley car went before it
came to a stop?

A. No, sir. T measured it with a tape line.

Q. How far was it?

A. Tt came to rest over the west embankment on the west
side of Route 26 one hundred foot from where I determined
to be the point of impact.

Q. Then that car was entirely off the road over the em-

" bankment, wasn’t it?
A. Yes, sir.
Q. Now, Mr. Reynolds, let me ask you this: Take this
Defendant’s Exhibit B—now, you have referred
page 107 } to these marks right here. That mark is turning
into the bank, isn’t it?

A. Tt is going toward the right side of the road.

Q. Now, this car didn’t go into that bank there, did it?

A. You are asking me?

Q. Yes, sir.

A. No, sir, the right wheel went onto the shoulder and
then veered back across the road.

Q. Then if it was cutting that way it would have gone into
the bank, wouldn’t it? It was headed for the bank, wasn’t it?

A. At the place this line ends where you can see in the
picture it is headed toward the bank.

Q. But you didn’t find the car over here in the bank, you
found the car down over a bank on the west side down near
the bridge, didn’t you?
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. A. Between the bank and the bridge, approximately be-
hind where you can see the top of the wrecker there.

Q. And also Defendant’s Exhibit No. C, this picture, there
is a line right there which is leading right into that bank, isn’t
it9

A. That particular line is, yes, sir. ,
page 108 } Q. And that is the same line shown here in De-
fendant’s Exhibit A, isn’t it?

A. The same skid mark.

Q. Then this picture here shows a scraping or something
over in the middle of the northbound lane, doesn 't it? Do you
see that?

A. Yes, sir.

Q. Tsn’t that a mark there? Now then, this picture—that
would be Defendant’s Exhibit A—that, as I understood you
to tell us, that is, as shown by all three of these pictures, the
Volvo or Chenault car and all three of them show it was in
the southbound lane, don’t they?

A. Will you repeat that question? You said all three.

Q. All three pictures.

A. Showing the Volvo sitting in its right-hand lane?

Q. Yes, sir.

A. Yes,

Q. A, B and C, all three pictures, although they don’t show
it, you have testified that the Mosley car was not on its proper
side of the road when you got there but it had gone across
the southbound lane and was over the bank. Is that correct?

- A. That is correct, on the west side.
page 109} Q. You did not see this accident happen, did
you?

A. No, sir.

Q. And the only thing you can tell us is the marks you
found when you got there?

A. Correct.

Q. You did not see these marks made, did you?

A. No, sir, I didn’t.

Q. Could you tell us if you know approximately from down
at the bridge looking south or looking toward Appomattox
to the top of the hill approximately how far is that?

A. You mean visibility? Do you mean as far as you can
see an automobile?

Q. Yes, sir.

A. Tt would be strictly an estimate. I don’t recall measur-
ing that but I would say perhaps two-tenths of a mile.

Q. Now this road, as shown on these pictures, and also by
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defendant’s pictures—anyway, these pictures here which

you haven’t seen—at the point where you found the Volvo

car sitting, at that point was there a broken white line, one

broken white line separating northbound and southbound

traffic?

page 110} A. There was a central broken line at that
: particular place in the approximate center of the

highway.

Q. And that is as shown by all of the pictures?

A. As shown by the pictures. -

Q. You got a call and you went there and you made your
investigation, did you not, Mr. Reynolds?

A. Yes, sir.

Q. And I believe you tell us that while you were there Mr.
Hollandsworth, another State Trooper, at that time took
these plctures Whlch are introduced here?

A. Yes, sir.

Q. Are these all the pictures he took?

A. T don’t recall how many he took. I developed what you
see there, the three.

Q. You don’t know whether you developed them all or not?

A. T developed all the negatives and I picked out the ones
that would serve the purpose and which I needed at the time.

Q. What did the other pictures show? Weren’t they pic-
tures of the scene of the accident?

A. Other pictures were of the scene of the acei-
page 111 } dent if he made any others. I don’t recall what
they were.

Q. Let me ask you this, Mr. Reynolds: When you made
vour investigation on that day the weather was clear, was it
not?

A. Well, it wasn’t completely clear. It was somewhat over-
cast—wasn’t heavy clouds.

Q. Wasn’t it raining?

A. No, sir, the roads were dry.

Q. These pictures indicate that, do they not?

A. Yes, sir.

Q. Then after that on I believe a Monday after this thing
happened on Friday did you not go down to the Chenault
home and find a young man there by the name of Ralph Chen-
ault?

A. T don’t recall.

Q. Do you recall going and getting one of Mr. Chenault’s
sons and showing the pictures to him there? ’
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A. I don’t recall, I might have. One of them asked me
about the accident and wanted to know what happened.

Q. I will ask you on Monday after this accident happened
do you recall one of the Chenault boys being with you and
looking at the pictures?

A. No, sir, I don’t recall that specifically.
page 112} Q.1 will ask you this then: Then a few days
after this accident on Monday and this accident
occurred on a Friday, did it not?

A. Tt did.

Q. T ask you if on that Monday you did not tell Ralph Chen-
ault on that day that you were under the impression that
the cause of this accident was Mosley’s fault but that you
had looked at your pictures now and they indicated that it
was Mr. Chenault’s fault?

A. No, sir, I never made any such statement.

Q. Approximately how far is it where this accident occurred
to Oakville, do you remember?

A. Tt is approximately a mile, perhaps a tenth shy of a
mile south of Oakville.

Mr. Whitehead: All right, thank you.
RE-DIRECT EXAMINATION.

By Mr. Sackett:

Q. One other thing, Mr. Reynolds, I overlooked asking you.
The skid marks on the pictures shown in these two pictures
and that you determined and say were made by the Mosley

car would you tell me if you measured those skid
page 113 } marks as they appear in this picture and the
length of them?

A. T did.

Q. What was the length of them?

A. The skid mark on the left, that would be the left com-
ing down the hill, the one nearest to the white line, that was
twenty-three feet from the end up here to a point I deter-
mined to be the point of impact at the scene. It started and
stopped a distance of eighteen inches of the white line in the
northbound lane. The one made by the right wheels of the
Mosley vehicle—

Mr. Whitehead: I object to that. He can tell what he
found. He does not know who made them, he wasn’t there.
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By Mr. Sackett:

Q. Go ahead.

A. The black mark on the left side of the picture, this one,
was nineteen feet long from the end up here to a point that
I determined at the time to be the point of impact for the pur-
pose of measurement.

Q. Now, again how far from the point of impact to the
point where you found the Mosley car?

A. One hundred feet.

page 114 }  Mr. Sackett: That is all.
The Witness stands aside.

PAUL C; HOLLANDSWORTH,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Sackett:

Q. Will you state your name?

A. Paul Clayton Hollandsworth.

Q. Are you stationed here as a State Trooper in Appomat-
tox County?

A. Yes, sir.

Q. Were you stationed here in April of 1959?

A. Yes, sir.

Q. Does it lie within your knowledge that there was an ac-
cident on State Route 26 in Appomattox County which hap-

pened April 10th, 1959 and which was investigated
page 115 | by Trooper Reynolds and in which you took some
pictures?

A. Yes, sir.

Q. T hand you pictures that already have been introduced
in evidence and ask you if these are the pictures that you took,
pictures entitled Defendant’s Exhibits A, B and C. Did you
take those pictures?

A. Yes, sir, I did.

Q. Do you see the skid marks in pictures A and B?

A. Yes, sir.

Q. In which direction was the camera looking in those two
pictures?

A. The pictures were made looking in a southerly direction,
headed south.

Q. And these skid marks that you see in those pictures then
arc in the northbound lane of travel?



60 Supreme Court of Appeals of Virginia

Walter Lee Mosley.

A. Yes, sir.

Q. I will ask you if in your observations at the scene you
could trace indications of where those skid marks led to?
‘What I am getting at, Trooper, is this: Was there anything in
your observation, and it may not have been, I want to know
whether you saw the Mosley car at the scene of the accident.

A. Yes, sir.
page 116 } Q. Where was it in relation to these pictures?
A. It would be on back north of the view here.

Q. On the west side of the highway?

A. Yes, sir, it would be on the west side.

Q. Was there anything in your observation at the scene of
the accident to relate these skid marks to that car?

A. Well, T really don’t remember because I just took the
pictures and didn’t participate in the investigation other than
taking the pictures.

Q. That wasn’t your responsibility?

A. No, sir.

Q. And you were there only to take the pictures?

A. Just called me and told me to bring the camera.

Q. You did take the pictures and these are the ones you
took?

A. Yes, sir.

Q. Did you take any other pictures other than these three?

A. AsTrecall it was just three negatives.

Mr. Sackett: That is all.
Mr. Whitehead: I don’t want to ask him anything.

The Witness stands aside.

page 117 } WALTER LEE MOSLEY,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Sackett:

Q. Will you state your full name?

A. Walter Lee Mosley.

Q. Mx. Whitehead asked you this morning your age. You
are now twenty-one?

A. Yes, sir.

Q. Do you live in Appomattox County?

A. Yes, sir.
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Walter Lee Mosley.

Q. You have heard the evidence here this morning. Were
you the operator of the automobile that was traveling north
at the point of this accident?

A. Yes, sir.

Q. What was the make and model of your car?

A. 1947 Chevrolet.

Q. What was the mechanical condition of the car at the
time? ‘

A. Good condition.

Q. Were the brakes in good condition?
page 118 } = A. Yes, sir.
Q. Was the steering mechanism in good condi-
tion?
. Yes, sir.
‘What time of day did this accident happen?
. It was between 3:30 and 4:00 o’clock.
‘Where were you working at the time?
. I was going to school.
You were going to school?
. Yes, sir. .
You are working in Liynchburg now, are you not?
. Yes, sir.
‘Where were you going at the time of the accident?
. T was going to my aunt’s house.
I will ask you as you approached the scene of this acci-
dent whether you were proceeding downgrade?

A. Yes, sir.

Q. Approximately how fast were you going?

A. About forty or forty-five.

- Q. When you got closer to the scene of the accident, or as
you came over the brow of the hill to proceed south down
toward the scené of the accident, did you see a vehicle with
: which you collided ?

page 119} A. When I first hit the hill T didn’t see him.

About two hundred feet, I would say, or a little
further I seen Mr. Chenault. He was on his side of the road
like I was on mine. Then really as he got opposite me he came
straight into me. The first thing I did was hit the brakes, cut
to the right a little bit, and he hit the front wheel and that
broke the front wheel back and I had no brakes or nothing
and the hood flew up and I didn’t know where I was going
and when the car stopped the door flew open and when the car
stopped I got out and went back and asked what was wrong.
He said ‘‘Go on man, go on man, I don’t want to talk to you.”’

b

OPOPOPOPOPO

2
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I tried to help him out of the car like the other guy said. The
first thing they did they took him out of the car first and then
put the ﬁre out. The rest of the guys say they put the fire out
first. I helped get him out of the car.

Q. But as you were proceeding downgrade in your ap-
proach to where the accident happened on which side of the
road were you?

A. T was on my right-hand side of the road.

Q. Did you ever get out of your lane of travel?

A. No, sir, I did not get out of my lane of travel.

Were you in your lane of travel when the
page 120 } colhs1on occurred?

A. Yes, sir. I seen him before he got to me and
he was over on his side of the road. I don’t know what hap-
pened to him unless he was asleep or drunk. I don’t know
what happened to him.

Q. Approximately how far was he from you when he
swerved ?

A. Oh, he was right at me, come straight into me like that
(indicating). He was on his side as good as anybody at first
~and I was on my side of the road and as soon as he got op-
posite me he came straight into me like that. I hit the brakes.
He still was going to hit me. The first thing you think of 'when
you are driving is hitting your brakes and getting over. It
happened so quick that I just hit the brakes and cut a little
bit like that and when you hit the brakes your car, I imagine,
is going to slide and if he had hit his brakes his car would
have slid too if he had good brakes on it.

Q. Do I understand that the hood on your car came up?

A. Yes, sir, and when he hit me that broke my brake line
and bent the wheel back too. It was pulling me across the road

on his side of the road. My wheel was broke or
page 121 } bent and it was pulling me across like that.

Q. Then, of course, as the Trooper has testified
you did go over and end up on the west side of the road?

A. Yes, sir, the west side of the road. He must have went
asleep or something like that.

Q. Itis just the facts that we want. You were driving alone?

A. Yes, sir.

Q. These pictures that have already been introduced in
evidence, A, B and C, do they show the position of his car in
the roadway after the accident?

A. Yes, sir.

Q. By whose car were those marks in the road made?

A. Mine.
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Walter Lee Mosley.

Q. They were made by your car?
A. Yes, sir.

Mr. Sackett: That is all, you may cross examine,
CROSS EXAMINATION.

By Mr. Whitehead:
Q. Now, these marks in the northbound lane shown in Ex-
hibits C and B, have you looked at these before?
page 122} A. Iseen them when we had the trial here.
Q. Do you see them now?

A. Yes, sir.

Q. You see that is in the northbound lane, isn’t it

A. Yes, sir.

Q. See how that mark there comes right there and is head-
ing toward the bank? Do you see how it is making a right
turn there toward the bank?

A. Yes, sir.

Q. Do you see how that mark is leading the same way like
that toward the bank?

A. Yes, sir.

Q. You didn’t go in this bank, did you?

A. No, sir, I went to the edge of the road there. You see I
slid my brakes before I got to him and you can see that but
when he hit my car it automatically went over a little bit.

Q. If you went to the edge of the road then you would
have gone into the bank, you were heading into it?

A. No, sir. When I went to the side of the road you see the
Wheel was bent and that pulled me back across the road.

. Here you are right down here and you are
page 123 } headmg right to the bank, aren’t you?
A. Yes, sir.

Q. And instead or you being over here at this bank you
went over on the left side entirely across over the hard sur-
face and over the bank?

A. That is right. I didn’t have no control, no brakes and
didn’t know where I was going and the wheel was bent and
pulling all the time.

Q. That is what I am saying, these marks here lead you into
this bank, didn’t they?

A. Yes, sir, they headed toward the bank.

Q. If you didn’t have any control and the marks were lead-
ing into the bank then you would run into the bank, wouldn’t

you?
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A. If one of your wheels was bent it would pull you back.

Q. If it pulled you back it would have pulled you back up
the road some?

A. It won’t pull you over all of a sudden, it will pull you
lightly like.

Q. In other words, if it pulled you lightly like

page 124 { then it pulled you so slightly, according to your

contention, that it pulled you away from the bank
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