IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5679

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 5th day of June, 1963.
GLENN W. FRYE,

Plaintiff in Error,

against

W. K. CUNNING;HAM, JR., SUPERINTENDENT OF
THE VIRGINIA STATE PENITENTIARY,
·
Defendant in Error.

From the Circuit Court of Smyth County
Thomas L. Hutton, Judge

Upon the petition of Glenn W. Frye a writ of error is
awarded him to a judgment rendered by the Circuit Court of
Smyth County on the 9th day of January, 1963, in a certain
proceeding then therein depending, wherein the said petititioner was plaintiff and W. K. Cunningham, Jr., Superintendent of the Virginia State Penitentiary, was defendant;
no bond being required .

.
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RECORD
This day came George W. Warren, Jr., of Bristol, Virginia, attorney for Glenn W. Frye, came also J. Aubrey
Matthews, this day appointed as Special Attorney for the
Commonwealth in this case for Smyth County, Virginia.
Thereupon the Clerk of this Court presented to Court and
counsel an order entered in the Supreme Court of Appeals
of Virginia dated the lOth day of September, 1962, likewise
a copy of an order signed by Charles R. Purdy, Clerk, entered in the Hustings Court of the City of Richmond, Virginia, Part II, on the lOth day of September, 1962.
Upon consideration of all of which it is ordered that the
Sheriff of Smyth County do receive from W. K. Cunningham, Jr., Superintendent of the Virginia State Penitentiary
the body of. the said Glenn W. Frye and hold him, the said
Glenn W. Frye in custody in the Jail of Smyth County, in
Marion, Virginia until the further order of this Court.
By agreement of counsel herein the Court doth fix the
trial date of this proceeding on the 15th day of November,
1962 at 9 :00 .A.. M. and the Court doth direct that the Clerk
of this Court together with counsel arrange for a Court Reporter to take down and transcribe the proceedings at said
hearing and other incidents of said trial.
The Clerk of this Court received said order entered in the
Hustings Court of the City of Richmond, Virginia, Part II
on the lOth day of September, 1962, a copy of which was immediately forwarded to the Judge of this Court at his office
in Abingdon, Virginia. The said Judge conferred with counsel for the defendant, George M. Warren, Jr., and it was
agreed that nothing further would be done herein
page 2 ~ until October 22, 1962, this being the first day of
this Term in Mar~on, Virginia.
The Court doth direct that a certified copy hereof be mailed
by the Clerk of this Court to W. K. Cunningham, Jr., Superintendent of the Virginia State Penitentiary, a copy to the
Sheriff of Smyth County and a certified copy mailed to Reno
S. Harp, III, Assistant Attorney General of Virginia, Richmond, Virginia.
T"his order was dictated in the presence of counsel for the
respective parties, namely George M. Warren, Jr., Esq. and
.T. Aubrey Matthews, Esq.
Enter this 22nd day of October, 1962.
T. L. H., Judge.
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It appearing to the Court that Glenn W. Frye, the petitioner herein, has heretofore filed with the court a petition
for a writ of Habeas Corpus. After conferring with the counsel for the petitioner, George M. Warren and J. Aubrey Matthews appointed especially to represent the Commonwealth,
a trial date having heretofore been fixed for November 15,
1962. It now apparing that R.eno S. Harp, III, Assistant Attorney General of Virginia has to appear before the Supreme
Court of the United States on that date. By agreement of
counsel, the trial date in this matter is hereby set for December 10, 1962 at 9:00 A. M. A Copy of this order to be certified and mailed to Mr. Reno S. Harp, Ill.

Enter 11/9/62.
T. L. H., Judge .
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RETURN.
Now comes the respondent, by counsel, and produces the
body of the petitioner before the bar of this court and, for
answer to the petition for a writ of habeas corpus heretofore
filed in the Hustings Court of the City of Richmond, Part IT,
says as follows :
1. Respondent denies each allegation set forth in the petition which is not expressly admitted, and says that the petitioner was not denied any of his constitutional rights in
connection with his trial in this court on November 15, 1957.
Wherefore respondent prays that the petition for a writ
of habeas cor'[J'US be denied and dismissed, the writ discharged
and the petitioner remanded to the custody of the Superintendent of the Virginia State Penitentiary.
W. K. CUNNINGHAM, JR.,
SUPERINTENDENT OF THE
VIRGINIA STATE PENITENTIARY
By RENO S. HARP, Til
Counsel.
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Filed this 10 day of December 1962.
LLOYD E. CURRIN, Clerk.
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ORDER.
This proceeding came on to be heard this day, by agreement
of counsel, for a writ of habeas corpus ad subjiciendum filed
by Glenn W. Frye, petitioner, who appeared in person and
by George M. Warren, Jr., attorney at law and counsel of
petitioner's own choosing, and respondent appearing by Reno
S. Harp, III, assistant attorney general, and J. Aubrey Matthews, special attorney for the Commonwealth for the County
of Smyth.
·
Thereupon, the court reporter, Mrs. Ruth Jones Greiner,
was duly sworn to take down and transcribe the evidence
herein as provided by law.
Thereupon, the Court heard the testimony of the following
witnesses on behalf of the petitioner: Lloyd E. Currin, clerk
of this court, and the petitioner, Glenn W. Frye; whereupon,
the petitioner rested his case in chief. Thereupon, the Court
heard the testimony of the following witnesses for the respondent: George M. Warren, Jr.; D. Burke Graybeal; L.
Preston Collins, III; Charles L. Harrington; S. C. Snodgrass,
Jr.,. deputy sheriff; whereupon, the respondent rested his
case in chief. Thereupon, the Court, of its own motion, called
and examined Ralph L. Lincoln and Ralph R. Repass, attorneys practicing at the bar of this Court, at the conclusion of
which the Court heard the argument of counsel.
page 7 r Upon mature consideration of all of which the
Court doth find and adjudge that the petitioner was
ably and competently and effectively represented by L. Preston Collins, III, and D. Burke Graybeal, attorneys at law,
at his trial in this Court on November 15, 1957; that the pe~
titioner has failed to bear the burden in showing that he was
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denied any of his constitutional rights in connection with the
aforesaid trial in this Court, and the Court, for reasons fully
stated into the record, doth deny the petition upon all grounds,
except insofar as the question of the sufficiency of the indictment is concerned and doth reserve its judgment thereupon,
to which action of the Court the petitioner by counsel objects and excepts for reasons fully stated in the transcript.
It is further ordered that the court reporter transcribe
these proceedings and file the original with the clerk of this
court, with copies being mailed to Reno S. Harp, III, Assistant Attorney General of Virginia, and George M. Warren,
Jr., Counsel for petitioner, at the expense of the Commonwealth.
It is further ordered that counsel furnish the Court memorandum of authorities within ten days of this date.
The petitioner is remanded to custody of the Sheriff of
Smyth County pending final decision of this Court herein.
Enter 12-10-62.
T. L. H., Judge.
We ask for this.
RENO S. HARP, III
J. AUBREY MATTHEWS
Seen and objected to.
GEO. M. WARREN, JR.
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OPINION.
Appearances: For Petitioner, George M. Warren, Jr.,
Esq., Bristol, Virginia.
For Respondent, Reno S. Harp, III, Esq., Assistant Attorney General, Richmond, Virginia.
J. Aubrey Matthews, Esq., Special Attorney for the Commonwealth for Smyth County, Marion, Virginia.

6

Supreme Court of Appeals of Virginia

The Court at Marion, on December 10, 1962, heard the
evidence adduced on behalf of the Petitioner and the Respondent and argument of counsel. For reasons stated in the
Court's opinion announced at the conclusion of the hearing
and as shown by the Reporter's notes, which are ORDERED
transcribed and filed for the record, the Court denied Petitioner's Motion on the grounds assigned in the Petition, save
and except one issue which was presented, namely: Whether
the indictment upon which Petitioner was found guilty of
murder in the first degree was .sufficient. The Court took this
question under advisement and requested that gentlemen of
counsel for the respective parties file a Memorandum, in writing, within ten days from December 10, 1962.
page 9}

THE INDICTMENT.

On October 28, 1957, an indictment was returned by the
Grand Jury of Smyth County, Virginia, in the following
words:
''The Grand Jurors of the Commonwealth of Virginia, in
and for the body of the County of Smyth and now attending
said court, upon their oath present that, Glenn W. Frye on the
6th day of October, in the year One Thousand Nine Hundred
and Fifty-Seven (1957) in said County did, unlawfully and
feloniously kill and slay William F. Tolbert, against the.
peace and dignity of the Commonwealth."
The Petitioner now contends that this indictment was for
Manslaughter and that he could not be found Guilty of Murder
in the first degTee under the said indictment.
Petitioner further contends that he has served a five year
term and therefore is entitled to be discharged now.
On the back of the indictment, there is this notation,
"Indictment for Murder"
Counsel for Petitioner asserted in oral argument on December 10, 1962, at Marion, that the indictment was insufficient
·
to charge Murder in the First Degree.
It will be noted that there are no constitutional provisions
in Virginia to the effect that the accused must be proceeded
against by way of an indictment. The statute, Section 19.1-162,
provides in part as follows :
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"But no person shall be put upon trial for any felony,
unless an indictment or presentment shall have first been
found or made by a grand jury in a court of competent jurisdiction or unless such person, by writing signed by such person before the court having jurisdiction to try such felony
or before the judge of such court in vacation, shall have
waived such indictment or presentment, in which event he may
be tried on a warrant or information.''
Section 19.1-166 provides, among other things, as follows:
"The prosecutions for offenses against the Commonwealth,
unless otherwise provided, shall be by presentment, indictment or information. While any form of presentment, indictment or information which informs the accused of the nature
and cause of the accusation against him shall be good the following shall be deemed sufficient for murder and manslaughter.''
page 10
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Then follows what is usually referred to as the
short form of the indictment, one for murder and
one for manslaughter.
It is insisted by counsel for Petitioner that the short form
for manslaughter is in substance the same as was used in the
instant case, as above set out, and therefore, by the omission
of the word murder the accused could only have been tried
for manslaughter on the indictment herein and he having
heretofore served his sentence in full for manslaughter is now
entitled to be discharged.
In the case of Livingston v. Com.mo'YI!Wealth, 184 Va. 830,
this is said :
"In this jurisdiction there is no constitutional requirement
that prosecutions for felony be by indictment. The requirement is merely statutory. See Code Sec. 4866. This requirement may be waived. See Hanson v. Smith, 183 Va. 384, 32
S. E. (2d) 142.
''Generally in most jurisdictions when an indictment identifies the charge against the accused so that his conviction or
acquittal may prevent a subsequent charge for the same
offense, and it notifies him of the nature and character of the
crime charged against him, to the end that he may prepare
his defense, and the court, when called upon, may be enabled,
upon conviction, to pronounce a correct judgment, it is sufficient.
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''The Virginia statute, Sec. 4865, is even more liberal, for
its only requirement is that the indictment inform the accused
of the nature and caus.e of the accusation against him. If an
accused thinks that the indictment found against him is not
sufficient he may enter a demurrer. Or if it is not
page 11 ~ sufficiently clear and specific as to facts he may ask
for a Bill of Particulars which will give him the
facts more specifically. See Code, Sec. 6091 (Michie); Pine v.
Commolfi.IW'eaJ,th, 121 Va. 812; 93 S. E. 652, and Wilkerson v.
Commomvealth, 122 Va. 920, 95 S. E. 388."
An attack was made upon the indictment in the Livingston
case and the Court of Appeals affirmed the trial court after
reviewing numerous authorities.
In the case of Hetv:ene.r v. CommQ'Y//WeaJth, 189 Va. 802,
opinion by Mr. Justice Gregory, indictment for murder in
short form, an attack was made that the first. degree murder
charge in the indictment was nullified by a bill of particulars.
The Court held that there was sufficient evidence to support
the charge of murder in the first degree and then the court
·
made this pronouncement at page 814.

''It is rather a late day for the accused to say that he did
not know that he was being tried for murder jn the first degree when he heard the voir dire examination of the jurors,
interrogating them as to whether or not they would be willing
to impose capital punishment if the evidence justified it. He
must have known then that a conviction of first degree murder
would be sought. "He also sat by and heard evidence going
to the jury which tended to support a charge of murder in
the first degree without objecting. If he thought at that time·
that the charge of murder in the first degree had been eliminated and that he would be tried for no higher offense that
second degree murder, he should have objected to that evidence. If he had done so and there had been merit
page 12 }- in his objection, it is quite likely the court would
have permitted an enlarging amendment to the
bill of particulars if it were insufficient, making· it conform to
the evidence. However, we do not think the bill of particulars
was insufficient. If the indictment no longer requires the old
common law technical words, they should not still be required
in a bill of particulars.''
In the case of Oouncil v. Sm;yth, 201 Va. 135, an attack was
made upon the indictment in a petition for a writ of habeas
corws. One of the g'rounds assigned is set forth at page 136
of the opinion, as follows:
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''The conviction is void because the indictment on which
he was tried, convicted and sentenced to life imprisonment
for rape did not charge the carnal knowledge of the prosecuting witness was by force and against her will, and the
highest crime he could have been convicted of under the indictment was a misdemeanor."
In short, the Petitioner contends that his conviction for
rape was a nullity because the indictment did not charge the
carnal knowledge of the prosecuting witness was by force
and against her will and the indictment charged only a misdemeanor. The indictment is set out at page 137. The Court,
at page 138 of the opinion, states as follows:
''However-, the petitioner could have attacked the sufficiency of the indictment by a demurrer or motion to quash,
and after the jury's verdict, moved for an arrest ·of judgment.
He did none of these. Nor did he apply to this court for a
writ of error. Can he now, under the peculiar circumstances
of this case, in a collateral proceeding by habeas
page 13 ~ oo·rpus raise the question of the sufficiency of the
indictment more than four year after his convictionY
"The Fifth Amendment to the Constitution of the United
States requires a presentment or indictment in prosecutions
under Federal Statutes, 'for a capital or otherwise infamous
crime,' but there is no such requirement under the Constitution of Virginia. Section 19-136, Code of 1950, however, provides that no person shall be charged with a felony except on
an indictment by a grand jury, but an indictment can be
waived in writing, in which case he may be tried on a warrant
or information. HU!nSon v. Srrvyth, 183 Va. 384, 390, 32 S. E.
(2d) 142.

''Since a person charged with a felony may waive indictment by a grand jury and elect to be tried on a warrant or
information the requirement of an indictment is not jurisdictional.
"Habeas Oorpws will not lie for errors and irregularities
which are not jurisdictional. Relief by habeas corpus against
a judgment which rests on a defective indictment, information or affidavit is confined to cases where the defect is sufficient to render the judgment void. The fact that an indictment or information is lacking in technical precision or is
otherwise irregular is not ground for relief by habeas corpus,
at least where there is enough on the face of the pleading to
charge the defendant with the commission of an offense known
to the law. To hold otherwise would be not only to adapt the
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writ to the ordinary uses of a proceeding in error, but to permit its use to effect an intolerable interference with
page 14 r the ordinary and regular process of criminal prosecutions, and to substitute it illegally for a demurrer
or motion to quash. 25 Am. Jur., Habeas Corpus, §40, pp. 172,
173.
"It is well settled in Virginia that the writ of habeas corp1118
does not lie as a substitute for an appeal or writ of error.
The underlying question in hab.eas corpus proceedings is directed to whether an indictment is so fatally defective and
void that the court in which the petitioner was convicted did
not have jurisdiction to render the particular judgment. If
the court had jurisdiction of the person and the crime charged,
and if the punishment imposed is of the character prescribed
by law, a writ of habe>as corpus does not lie to release the
prisoner from custody for mere irregularities or insufficiency
of an indictment no matter how vulnerable to direct attack on
motion to quash. Royster v. Sn1,ith, 195 Va. 228, 232, 233, 77
S. E. (2d) 855, 857; Thornhill v. Smyth, 185 Va. 986, 990, 41
S. E. (2d) 11, 13; Ha.rmon v. Smyth, 183 Va. 414. 417, 32 S. E.
(2d) 665, 666, 667; 39 C. J. S., Habeas Corpus, §20, pp. 462,
et seq.
"In In Re: Belt, 159 U. S. 95, 100, 15 S. Ct. 987, 988, 40 L
ed. 88, 90, Chief Justice Fuller said: 'The general rule is
that the writ of habea,s corpus will not issue unless the court,
under whose warrant the petitioner is held, is without jurisdiction; and that it cannot be used to correct errors. Ordinarily the writ will not lie where there is a remedy by writ
of error or appeal.' ''
The Supreme Court in the foregoing case apthe action of the trial court in dismissing
the petition for a writ of habeas corpus.
At Marion, on December 10, 1962, the case of Royster v.
Smith, 195 Va. 228, was called to the Court's attention and I
quote from the opinion in this case as follows :
page 15

r proved

"This court has repeatedly held that a writ of habeas corpus
does not lie where the judgment of conviction is merely voidable by reasons of error of law or fact, omissions, or other
irregularities, no matter how numerous or flagrant they may
be. The remedy in such cases is by appeal or writ of error.
The underlying question in such proceedings is that of jurisdiction-that is, whether the court had jurisdiction of the
person and the subject matter and the power to render the
particular judgment. If the court had jurisdiction of the
person and of the subject matter of the :;,rosecution, and if
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the punishment imposed is of the character prescribed by
law, a writ of habea<S oorznM does not lie to release the prisoner from custody merely because of irregularities or defects
in the sentenee. Fitzgerald v. $myth, 194 Va. 681, 74 S. E.
(2d) 810; McDorman v. Smyth, 187 Va. 522, 47 S. E. (2d)
441; Thornhill v. Smyth, 185 Va. 986, 41 S. E. (2d) 11;
Ha.rmon v. S'I'YVJjth, 183 Va. 414, 32 S. E. (2d) 665; Hanson v.
Smyth, 183 Va. 384, 32 S. E. (2d) 142; Hobson v. Youell, 177
Va. 906, 15 S. E. (2d) 76; Gross v. Smyth,. 182 Va. 724, 30
S. E. (2d) 570; Oommo'flltvealth v. Beavers, 150 Va. 33, 142
S. E. 402; 25 Am. Jur. 185-186, Habeas Corpus
page 16 ~ Sec. 55.
"In In Re: Belt, 159 U. S. 95, 100, 15 S. Ct.
987, 988, 40 L. ed. 88, 90, Chief Justice Fuller said, 'The general rule is that the writ of habe.as corpus will not issue unless
the court, under whose warrant the petitioner is held, is without jurisdiction; and that it cannot be used to correct errors.
Ordinarily the writ will not lie where there is a remedy by
writ of error or appeal.'
''Mr. Justice Jackson in his concurring opinion in Broum
v. Allen, (February 9, 1953) 344 U. S. 443, Supreme Court
Reporter 397, said: 'No state is obliged to furnish multiple
remedies for same grievance. Most states, and with good
reason, will not suffer a collateral attack such as habeas
corpus to be used as a substitute for or duplication of the appeal. A. state properly may deny habeas .corpus to raise
either state or federal issues that were or could have been
considered on appeal.' ''
As to the manner and sufficiency of indictment, in 27 Am.
Jur., p. 619, Sec. 51, it is said:
'' • • • it is the policy of modern courts to disregard mere
technical objections and to require only that an. indictment
shall fully state the es.sential elements of the offense eharged

...

,

Further:
''The general rule is, in substance, that in the absence of
constitutional or statutory provisions imposing a stricter rule,
the indictment or information shall allege in clear, simple and
positive language all the essential ingredients of the offense
with which the accused is charged, with such
page 17 ~ definiteness and reasonable certainty as fully to apprise the accused of the nature and cause of the
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accusation against him and enable him to prepare to meet it
at his trial. ' '
The sufficiency of an indictment was raised in the case of
Hagood v. Commo'I'IIWealth, 157 Va., 918; 162 S. E. p. 10. The
opinion is by Mr. Justice Holt and it was said by the accused
that the indictment did not,
''inform him of the cause and nature of his accusation."
Then the Courts sets out the rules pertaining to the sufficiency
of an indictment and states that is is necessary for an indictment to set forth all of the essential elements of the crime and
if any of them are omitted, it is fatally defective.
Further, quoting from Hilfrick v. Commo'I'I/Wealth, 29 Grat.
(70 Va.) 844, 845.
''The rule laid down by the authorities is, if every fact
necessary to constitute the offense is charged or necessarily
implied by following the language of the statute, the indict·
ment will undoubtedly be sufficient.''
Further,
''The indictment, of course, must charge the offense, and
if it fails to give. the information necessary to enable the defendant to concert his defense, such information may be supplied by a bill of particulars. ''
A bill of particulars is not a substitute for an indictment
but may supplement the same. See Pilne v. Commonwealth,
121 Va. 812.
In Pine v. Commo'I'IIW'ealth, 121 Va. 812 p. 832, this is said:

"The indictment must set forth the offense with clearness
and all necessary certainty, to apprise the accused of the
crime with which he stands charged; and every ingredient of
which the offence is composed must be accurately and clearly
alleged. It is an elementary principle of criminal
page 18 ~ pleading, that, where the definition of an offence,
whether it be at common law or by statute, includes
g-eneric terms, it is not sufficient that the indictment shall
charge the offence in the same generic terms as in the definition, but it must state the species-it must descend to particulars. The object of the indictment is-first, to furnish
the accused with such a description of the charge against him
as will enable him to make his defense, and avail himself of
his conviction or acquittal for protection against a further
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prosecution for the same cause; and, second, to inform the
court of the facts alleged, so that it may decide whether they
are sufficient in law to support a conviction, if one should be
had. For this facts are to be stated, not conclusions of law
alone. A crime is made up of acts and intent; and these must
be set forth in the indictment, with reasonable particularity
of time, place, and circumstances.''
This was taken from United Sta.tes v. .CrwikskarnJc, 92 U. S.
543 23 L. Ed. 588. See other cases cited in the opinion.
I~ Smyth v. Bun;ch, 202 Va. 126, Hustings Court, City of
Richmond, Part II, in a habeas corpus proceeding adjudged
to be void the final judgment order of conviction of the Corporation Court of the City of Newport News, entered on
January 5, 1959, imposing a death sentence upon Linwood
Bunch, based upon a jury verdict of guilty to a charge of
rape. At the trial, in the Corporation Court of the City of
Newport News, held on December 9th and lOth, 1958, petitioner was tried on a plea of Not Guilty to an indictment
charging rape and the jury returned the following
page 19 ~ verdict :
''We the jury find the defendant, Linwood Bunch, guilty
as charged and recommend the penalty of death be imposed."
Motion to set aside the verdict was overruled 'and the accused, petitioner here, was sentenced to death. The accused
applied to the Supreme Court for a writ of error and superrsedea.s, which writ of error was denied. See Linwood Bunch
v. Com.mo'fi!Wealth, 200 Va. lxxi.
On June 18, 1959, Bunch filed a petition for a writ of habeas
oorpus in the Newport News court, alleging for the first time
that the verdict of the jury was a nullity and the judgment
entered thereon void because the jury used the word recommend rather than fix. The trial court at the habeas corpus
hearing held that the verdict was a nullity and that the judgment entered thereon was void. The Supreme Court, after
considerin~ many other cases held that the judgiDent entered on the verdict was not void and that the verdict was in
substantial compliance with Code Section 19-267 and its form
was not prejudicial to the petitioner.
The Court further held that,
''In no event can habeas corp11t8 be maintained. Under well
settled principles, the office of habeas corpus is not to review
errors committed in the trial, but is a collateral attack on a
judgment and raises the sole question of whether the judg-
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mentis void under which the petitioner is confined. Hobson
v. You.ell, 177 Va. 906, 916, 15 S. E. (2d) 76, 80; 25 Am. Jur.,
Habeas CorP'IJJS, §13, pp. 151-152."
The ·Court further held in the Smyth case, that habeas
corpus will not lie to review mere irregularities, errors or defects in orders or judgments since the law provides
page 20 ~ a remedy by appeal or writ of error to obtain their
correction. Citing numerous cases.
The Court further stated that the petitioner is in effect
attempting to substitute habeas corpus for another petition
for writ of error, which is barred under the statute by the
passage of time.
Further, that habeas corp~&S is not to be substituted for a
writ of error or an appeal and will not lie to attack a judgment of conviction which is merely voidable by reason of error
of law or of fact, omissions or other irregularities. Consequently, the judgment of the trial court was reversed and the
petition dismissed.
See Gross v. · Smyth, 182 Va. 724. Here, the petitioner,
Gross, attacks the validity of certain orders entered in three
different courts, for reasons stated in the opinion, all of which
were overruled by the Supreme Court, speaking through,
Campbell, Chief Justice. Among other things, it is said that
the office of the writ of habea.s corpu.s is not to determine the
guilt or innocence of the prisoner. The only issue which it
presents is whether or not the prisoner is restrained of his
liberty by due process of law.
The Court further stated that,
''While it is true that there are constitutional rights which
an accused cannot waive, it does not follow that he will be
estopped from waiving a purely statutory requirement.''
At page 728 of 182 V a., this is said :
"Whenever it appears, as it does in the case at bar, that
every constitutional right of an accused has been
page 21 ~ preserved, he will not be permitted to substitute
the writ of habeas corpus for a writ of error to test
the validity of a purely statutory requirement. If the accused, who was represented by able counsel and tried by a
most eminent Judge, felt aggrieved by the action taken, it was
his right and duty to have the alleged error corrected by writ
of error, as provided by statute.
"It is beyond question that the trial court had jurisdiction
of the case. The fact that the accused was accorded a fair
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and impartial trial is not controverted. While it is true that
there are constitutional rights which an accused cannot waive,
it does not follow that he will be estopped from waiving a
purely statutory requirement.
"In Umted States v. Den'YIIiston, 89 F (2d) 696, 110 A. L. R.
1296 (certiorari denied), this is said:
''If an indicted person is actually present in open court
with his attorney who is competent to represent him and does
so under circumstances which fairly show that the attorney
speaks for his client who understands what is being done and
its import and who acquiesces when the attorney enters a plea
of guilty for ·mm, nothing but a slavish adherence to
archaism could underlie a holding that the plea was void.

•••

"Especially should this rule prevail when it appears, without contradiction, that the petitioner, upon his allocution,
offered no reason in delay of the pronouncement of judgment."
Consequently, the discharge of the petitioner was
refused.
Convmmvwealth v. Beavers, 150 Va. 33. Alvin
Beavers, the defendant in the criminal proceedings, was the
petitioner in a habeas corpus proceeding against R. M. Youell,
et al., and contended that the accused was charged with and
tried for a misdemeanor and sentenced for a felony. In Gimmell v. Commonwealth, 145 Va. 865, the court held that it was
a misdemeanor only to unlawfully manufacture ardent sprits.
The court ignored the contention of the petitioner and stated:

page 22

~

"That court and counsel for the defendant assumed at the
outset that the defendant was charged with and tried for· a
misdemeanor, and convicted of a felony. On the contrary
he was charged with a felony, tried for a felony and convicted
of a felony, and the fact ihat this court later, in the GimmeU
Case, held that such an indictment did not charge a felony had
no retroactive effect so as to make it possible to liberate every
felon theretofore convicted upon indictments, up io the time
·of that decision, held to be felony indictments, by all the trial
courts.''
Consequently, the Supreme Court reversed the Page County
order of the Circui-t Court, discharging the petitioner from
custody.
The Court quoted with approval from opinion by Chief
.Justice Marshall in Ex Parte Tobias Watkins, 3 Peters 193,
7 L. Ed. 650, as follows :
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"Since the decision in Ex P,a.rte Toba;is Watkins, 3 Peters
193, 7 L. Ed. 650 (Opinion by Chief Justice Marshall), to the
effect that a court, upon trial of a writ of habeas corpus, could
not look beyond the judgment of a court of general
pag~e 23 r jurisdiction, and re-examine the charges upon
which it was rendered, the modern trend of decisions is to the effect that any judgment of a court is void if
the court does not have jurisdiction of the person, of the subject matter and, if it renders judgment beyond its power, that
is any judgment which is not founded upon these jurisdictional
requirements, if void and subject to attack in collateral proceedings. Numerous cases cited in the briefs support this
doctrine. Ex Parte Parks, 93 U. S. 18, 23 L. Ed. 787; In Re:
Coy, 127 U. S., 731, 8 S. Ct. 1263, 32 L. Ed. 274; Ex Parte
Siebold, 100 U. S., 371, 25 L. Ed. 717, Ex Parte Yarbrough,
110 U. S., 651, 4 S. Ct. 672, 33 L. Ed. 118; In Re: Mills, 135
U. S., 263, 10 S. Ct. 762, 34 L. Ed. 107; 12 R. C. L., 1197; State
v. Gra;y, 37 N. Y. L. R., 368, (N. J.); Ex Parte Thomas, 12
Porto Rico, 350."
In the case of Smyth v. Gay, 197 Va. 800, opinion by Mr.
Justice Spratley, habeas oorpws proceeding in which Hustings Court of the City of Richmond, Part II, ordered the release of Harvey H. Gay, Sr., from the custody of W. Frank
Smyth, Jr., Superintendent of the Virginia State Penitentiary. The indictment is set out in full at page 801. On the
back of the indictment the following endorsements were made:
''Commonwealth of Virginia,

"v.
"Harvey H. Gay, Sr.,
"Indictment for Felony (Fel. Assault).
"W. P. Sterne
"Own Atty.
''A True Bill
"1953 Oct. 2-W. J. P. S. Atty.
''Pl. Not Guilty-testified
"By Ct. Guilty as charged Sentence 7 yrs., State Penitentiary.''
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Gay filed a petition for a writ of habeas corpus
on the ground that his conviction was for a misdemeanor and that his sentence of seven years in the penitentiary was void as being in excess of the punishment which
could have been imposed upon him for a misdemeanor. A writ
of habeas corpus was issued. At the hearing, the Hustings
Court adjudged that the petitioner had been convicted of a
misdemeanor and ordered that he be released. To review
this order the present writ of error has been allowed the respondent, Smyth.
The sole question for decision was whether petitioner was
found guilty of a .felony or a misdemeanor.· The Court, after
reviewing numerous decisions, stated in substance that the
verdict of a jury should be read in connection with an indictment; that in this case if the :finding of the court as to his guilt
be read in connection with the indictment, it is difficult to see
'how there can be the slightest doubt as to the crime for which
he was convicted.
Further, the court stated:
page 24

''No objection was made at the time of the rendition of the
judgment, nor at any time prior to the filing of the petition
for a writ of habeas corpus, either to the finding of the court
or to the sentence carrying it into effect.''
Consequently, the judgment of the Hustings Court was reversed and the petition dismissed.
In Ha.rmon v. Sn~yth, 183 Va. 414, which was a habeas corpus
proceeding to test the validity of an order of the Circuit Court
of Lancaster County entered December 10, 1936, sentencing
the petitioner to a term of life imprisonment in the State
Penitentiary. There were two indictments repage 25 ~ turned, one for robbery and one for attempted
murder. The order recited that the accused entered a plea of G-uilty to the indictment.
The Supreme Court held that based upon the entire record
the accused entered a plea of guilty to the indictment for rob. bery and sentence was pronounced against him upon that indictment and not on the indictment for attempted murder.
It further stated:
·
"Before an order of this nature may be taken advantage of
by habeas corpus· proceeding it must be yoid upon its face. To
be voidable alone is not sufficient. If it were onlv voidable
it could have been corrected upon a writ of error. Habeas
Corpus is not to be substituted for a writ of error." Citing
H a;nson v. Smyth, supra, 384.
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The Court further stated that,
''He would not be permitted to acquiesce in the error of the
court, if it were error, for eight years and then free himself
from the balance of his sentence on an irregularity. Eight
years have elapsed since the sentence was imposed, and it
would seem, in the absence of a showing to the contrary, that a
conclusive presumption may be indulged against the petitioner to the effect that he kne\v that he was tried and punished on the robbery indictment and is now in custody for that
offence. It is too late to assert that the judgment is invalid
and void.''
In Smyth v. White, 195 Va. 169, Frank White was the petitioner in a habe·as corpus proceeding. The Circuit Court of
Stafford County, Virginia, by order ente·red March
page 26 ~ 31, 1952, held void the conviction of Frank White
by the Circuit Court of Princess Anne County on
August 10, 1949, in a proceeding wherein he had entered a
plea of Gtuilty to an indictment charging him with robbery and
had been sentenced to thirteen years in the penitentiary. One
ground assigned was that the indictment did not charge robbery. At a hearing held on March 7, 1952, the court. held
that the indictment was fatally defective as an indictment for
robbery and therefore did not support the conviction and
sentence imposed. The Court further ruled, however, that
while the indictment did not charge robbery, it did charge
grand larceny, and that the petitioner therefore had pleaded
guilty to the latter charge. The court therefore remanded
the prisoner to the Circuit Court of Princess Anne County,
there to be sentenced on the charge of grand larceny, the
maximum punishment for which is ten years, instead ·of the
thirteen year sentence imposed on the more serious charge
of robbery.
On appeal, the appellant assigned as error the ground that
the sufficiency of the indictment is not open to inquiry by
habeas corpUs; and that the indictment sufficiently charges
the crime of robbery and the court erred in holding to the
contrary. The indictment is set out at page 171 of 195 Va.
It is claimed that the indictment did not charge that $325.00
was from the person or presence of Hargrove. The Supreme Court held th3;t,
''The indictment charged all the essential .elements of robbery."
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It was further stated that the petitioner had full knowledge
of the charge on which he was being tried and therefore the
writ was ordered dismissed.
It is said in 25 Am. Jur., Section 43, page 175.

''The inquiry in such .case is not whether there is in the
indictment such specific allegation of the details of the charge
as would make it good on demurrer, but is limited
page 27 ~ to a determination of the question whether the indictment or information charges the accused with
the commission of an offense which is within the jurisdiction
of the trial court and is rendered criminal by a constitutional
statute. Relief will ordinarily be denied in habeas corpu.s, if,
upon any possible theory, the indictment or information states
a pub1ic offense, no matter how informal or irregular the
pleading may be, or how vulnerable otherwise it may be to
attack upon demurrer, motion to quash, motion in arrest
of judgment or appeal or writ of error. If an indictment,
although defective for lack of a statement of an essential
ingredient of the offense, may be perfected into a sufficient
accusation of crime, the prisoner held thereunder should not
be discharged on habeas corpus."
CONCLUSION.
Tested by the foregoing principles, this Court, is of opinion
that the indictment was sufficient to inform Petitioner of the
nature and cause of the accusation against him. Immediately
upon his arrest, he conferred with the officers and made certain statements to them. He sought the advice of Mr. George
M. Warren, Jr., an able lawyer of Bristol, Virginia, He waived
his preliminary hearing and the matter was referred to the
Grand Jury. Thereupon, an indictment was returned and on
the back of the indictment is written, ''INDICTMENT FOR
MURDER". The Order entered in the Circuit Court of
Smyth County, copy of which is hereto attached, shows that
the accused was indicted for murder. Thereupon, he was
brought into court and stated that he did not have counsel and
realizing the seriousness of the charge, this Court
page 28 ~ appointed two members of the Smyth County Bar
to represent the accused and the Court is of
opinion that these two young gentlemen were competent, as
the Court has heretofore indicated. Further, the Court advised
the Attorney for the Commonwealth and the Sheriff's Department to furnish counsel for the accused with the information
in their possession, which they did. A jury was summoned
for the trial. Counsel for the accused, in the presence of the
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Attorney for the Commonwealth, requested the Court to fix
the punishment of the accused at fifty years in the penitentiary. No-inducement or promise was made by the Judge.
Thereafter, the case was called and the accused, by his
counsel, indicated to the Court that the accused desired to
enter a plea of GUILTY. The Court thereupon told the accused that he had a right to a trial by jury and that he had a
right to testify. Upon his arraignment the accused entered a
Plea of Guilty. Thereupon, evidence was heard and numerous witensses testified, at which time the accused was present. There was no motion for a Bill of Particulars. Neither
was there a Motion to Quash and no Demurrer was interposed.
The Court heard the evidence in open court, at which time the
accused was present. He did not testify and he heard all of
the details as outlined by the various witnesses. The Court
heard argument of counsel at the conclusion of the evidence
and found the accused guilty of murder and fixed his punishment at life. There was no Motion made in arrest of judgment. Neither was there an appeal or a writ of error applied
for. The accused was transferred to the penitentiary and now
avers that he did not understand the nature of the charge
against him. His own counsel stated that they advised him
of the charge agah1.st him and that he had a right to a trial by
jury. It would seem that it is rather a late date
page 29 r for the accused to now say that he did not know
that he was being tried for murder.
Based upon the entire record, I cannot conceive that he
was deprived of his rights, but, on the other hand, the Court
is of opinion that the accused had a wholly fair trial and that
he was represented by able and competent counsel. It would
seem that he is now using this method as a substitute for an
appeal or writ of error. It is the Court's opinion that the
indictment was not void and that every constitutional right of
the accused has been preserved and that he cannot now be
permitted to substitute a writ of habeas corpus for a writ of
error to test the validity of a purely statutory requirement.
The Court had jurisdiction ; the accused was actually present in open court and the Court finds that the accused did
understand what was being done at the time and offered no
objection or reason in delay of pronouncement of judgment.
It is the Court's opinion that I cannot now re-examine the
charges and that the judgment of this Court is not subject
to collateral attack. The Court therefore finds that the accused has not borne the burden upon him and that the petition
should be dismissed and the defendant is remanded to the
Smyth County Jail to be transported to the Penitentiary
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House of this Commonwealth to serve his sentence heretofore
pronounced against him, as provided by law.
An Order may be prepared and presented for entry in accordance with 'the views herein expressed.
Given under my hand this 20 day of December, 1962.
T. L. H., Judge.
Filed this 21 day of December 1962.
LLOYD E. CURRIN, Clerk.
page 30

~

(FILED WITH OPINION.)

Virginia:
At a Circuit Court for Smyth County, at the Court House
of said County, on Monday, the 28th day of October, in the
year of Our Lord, Nineteen Hundred and Fifty-seven, and in
the One Hundred and Eighty-Second year of the Commonwealth.
Present: The Honorable Thomas L. Hutton, Judge.
John M. Boothe, Foreman, Denton D. Hull, Carl F. Vaught,
JoeL. Prater, and EarlS. Horne, were empanelled and sworn
a Regular Grand Jury of Inquest in and for the County of
Smyth, and having received their charge retired to their room
to consider of their indictments and after some time returned
into Court and presented :
An Indictment against Don Davis-For a Felony-Forgery-A
True Bill.
An Indictment against Arthur W. Anderson-For a FelonyEscape-A True Bill.
An Indictment against Carl Call, Douglas Call and Charles
Call-For a Felony-Statutory Burglary-A True Bill.
An Indictment against Wesley Tolbert No. 1-For a FelonyFelonious Assault-A True Bill.
An Indictment against Wesley Tolbert No. 2-For a FelonyFelonious Assault-A True Bill.
An Indictment against Glen W. Frye-For a Felony-MurderA True Bill.
An Indictment against Jack Gillespie-For a Felony-Grand
Larceny-A True Bill.
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Thereupon the Grand Jury were sent back to their room
to investigate certain traffic conditions in Smyth County, and
after some time returned into Court and filed a written report
of their findings and recommendations, such report is ordered
filed and the Clerk of this Court is directed to furnish copies
of this report to the Sheriffs of Smyth and Washington Counties and to Sergeant J. R. Vencill of the State Police with the
request that the respective authorities consider and act on said
report.
Recorded in Common Law Book 15 at page 278.
A Copy-Teste:
LLOYD E. CURRIN, Clerk.
Seal.
page 31

~

ORDER.
This proceeding came on again this day to be heard by
agreemeri.t of counsel upon a Petition for a Writ of Habeas
Corpus ad; subjiciendum filed by Glenn W. Frye, petitioner
who appeared in person and by George M. Warren, Jr., Attorney at Law and Counsel of petitioner's own choosing on the
question of the sufficiency of the indictment, and respondent
appeared by J. Aubrey Matthews, Special Attorney for the
Commonwealth for the County of Smyth.
Counsel for petitioner and counsel for respondent having
heretofore filed in this Court their Memorandums of Authorities pursuant to order entered December 10th, 1962;
thereupon, the Court ordered filed the Opinion prepared by
the Court in this matter.
Upon· consideration of all of which the Court doth deny the
Petition for a Writ of Habeas Corpus ad subjiciendum and
the said Petition is dismissed for reasons shown in the
Transcript of this proceeding and for reasons shown in the
Court's Opinion, to which action of the Court in denying said
Petition, petitioner by counsel objected and excepts for the
reasons fully stated in the Transcript.
It is further ordered that J. Aubrey Matthews, heretofore
appointed Special Attorney for the Commonwealth for the
County of Smyth shall be paid the sum of $150.00 for services
performed in this proceeding.
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It is further ordered that the petitioner be remanded to
the custody of the Sheriff of Smyth County to be forthwith
transported to the Penitentiary House of the Commonwealth.

Enter this 9th day of January, 1962.
T. L. H., Judge.
page 32

r we ask for this order:

J. AUBREY MATTHEWS
Counsel for Respondent,
Commonwealth & County of
Smyth.
Seen and objected to:
GEO. M. WARREN, JR.
Counsel for Glenn W. Frye.

•
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NOTICE OF APPEAL.
Notice is hereby given that the undersigned, Glenn W.
Frye, will apply to the Supreme Court of Appeals of Virginia for a writ of error from the final judgment of the Circuit Court of Smyth County, Virginia, entered on the 9th day
of January, 1963, denying the petition for a writ of habeas
cO'Y'p1b8 ad s~tbjiciendum which was the subject of this proceeding, and petitioner will rely upon the following:
ASSIGNMENTS OF ERROR.
1. The trial court erred in denying the petition for a writ
of habeas CIYrpws ad su:bjiciendum because :
(a) The indictment returned by the grand jury of the Circuit Court of Smyth County on October 28, 1957 was a valid
indictment charging petitioner with the crime of manslaughter.
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(b) Petitioner plead guilty to said indictment charging
him with manslaughter and was adjudged guilty of said crime
as therein charged.
(c) The maximum punishment for the crime of
page 34 ~
manslaughter as charged in said indictment was
confinement in the penitentiary for a maximum of five years.
This trial court was without jurisdiction to impose any greater
punishment than five years. Therefore, the judgment of the
trial court embodies in its order of November 15, 1957 sentencing petitioner to life imprisonment was wholly void and
not voidable.
(d) Petitioner having now been confined in the penitentiary
for more than five years is entitled to be immediately released and discharged.
2. The trial court committed prejudicial error in assuming
control of the conduct of the hearing upon the petition herein,
by repeatedly and improperly cross examining petitioner and
other witnesses called to the witness stand by both petitioner
and the respondent; by improperly stating into the record as
fact the Court's own recollection, conclusions, and opinions
concerning the facts in issue; and by calling on its own motion witnesses to the stand on behalf of the respondent and
examining such witnesses after the respondent had closed its
evidence and rested its case.
GLENN W. FRYE
By Counsel.
GEO. M. WARREN, JR.
Reynolds Arcade Building
Bristol, Virginia.
I hereby certify that co-pies of the foregoing Notice of Appeal and Assignments of Error were mailed to Reno S. Harp,
III, Assistant Attorney General of Virginia, Richmond, Virginia, and Robert I. Asbury, Attorney for the Commonwealth,
Marion, Virginia, this 6th day of March, 1963.
GEO. M. WARREN, JR.
Filed this 8 day of March 1963.
LLOYD E. CURRIN, Clerk.

•
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December 10, 1962
Marion, Virginia.
Before Honorable T. L. Hutton, Judge.
Appearances: George M. Warren, Jr., Esq., Bristol, Virginia, Counsel for Petitioner.
Reno S. Harp, III, Esq., Richmond, Virginia, J. Aubrey
Matthews, Esq., Marion, Virginia, Counsel for Respondent.

•
page 3

~
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The following cause came on to be heard before
the Honorable T. L. Hutton, Judge of the Circuit
.Court of Smyth County, when the following proceedings were
had.
The Court Reporter, Mrs. Ruth Jones Greiner was duly
sworn.
The Court: Now, Mr. Warren, are you ready?
Mr. Warren: Yes, your Honor.
·
The Court: And Mr. Matthews and Mr. Harp, you represent the Commonwealth?
Mr. Harp: Yes, sir.
The Court_: The style of the case-do you have the court
file there ?-Frye vers'IJJS Cunningham. Now then for the petitioner, are you ready?
Mr. Warren: Yes, your Honor.
The Court: And you gentlemen for the respondent Y
Mr. Harp: Yes, sir.
The Court: You gentlemen are ready. Show the appearances there, Mr. Warren for the petitioner and Mr. Harp and
Mr. Matthews, special prosecutor, for the respondent.
Now then, gentlemen, you may proceed as you may be
advised.
Mr. Warren: Would your Honor like an opening statemenU
The Court : Anything that you desire to present.
page 4 ~ I am here for your pleasure. I will hear you.
Mr. Warren: If it please the Court, as the Court
has stated, this matter is now before the Court on a petition
for writ of habeas co·rpus ad stl-bjiciendwm, which was filed by
Mr. Glenn W. Frve, the petitioner in this caRe, on July 15,
1960 in the Hustings Court of the City of Richmond, Part

n.
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We will offer in evidence, and I understand that these gentlemen have agreed that we may offer in evidence, a file which
I ·hold in my hand. Some of the matters, of course, are
actually a part of the record at this time, but in order that
there may be no dispute about it, we have agreed that we may
introduce in evidence at the appropriate time the document
which I hold, which is the Court record that has accumulated
and certain exhibits therein since the time of the filing of
this petition.
A writ of habeas corpus was issued in the Hustings Court.
The Court conducted a hearing on that writ. The prisoner
was ordered to be released. There was an appeal by the
Commonwealth and the case was remanded with directions
that another writ issue returnable to this Court, and that is
the posture of the case at this time.
If your Honor please, there are numerous grounds in support of this writ, in support of this petition, which
page 5 ~ are set forth in considerable detail therein. I did
not prepare the petition. I will not attempt to read
or outline in great detail all of the grounds. Essentially, but
not restricting myself, the grounds are, as I understand them,
as follows:
First, that Glenn W. Frye, charged with murder in this
Court at the October term, charged with the killing of William F. Tolbert in this Court of the October term of 1957,
on an indictment that was returned at that term of Court, being indig·ent and unable to employ counsel, and appointed for
him by the Court Mr. D. Burke Graybeal and L. P. Collins,
ill, two young men who had just come to the bar of this Court
a very short time before to practice law.
It is the subject -of this petition that those two young men
were inexperienced in such matters, of course, having only
been practicing a short time, and upon their advice, and I
am quite sure it was their sincere advice, the petitioner entered a plea of guilty to this indictment, which reads as follows : ''The grand jurors of the Commonwealth -of Virginia,
in and for the body of the County of Smyth and now attending said Gourt, upon their oath, present that Glenn W. Frye
on the 6th day of October, in the year One Thousand Nine
Hundred and Fifty-Seven in said county did unlawfully and
feloniously kill and slay William F. Tolbert.
page 6 ~ If your Honor please, upon the arraignment on
this indictment, which was read to him, the accused,
when asked how he -plead, plead guilty.
The Court, after hearing evidence and the proceedings are
outlined in an exhibit in this record which we will introduce,
l'!entenced this man to life imprisonment. He will make as-
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sertions and by his own testimony we will show that he did
not understand the purport of the indictment. He did not
understand its legal eftect. He was relying entirely upon
his attorneys when he entered his plea of guilty, for reasons
which he will outline to the Court, that he is a person and
was a person wholly unfamiliar with such matters, a man of
very limited education; that the indictment to which he pled
guilty was in fact a manslaughter indictment. In the words
of the Code, that the maximum penalty for which he could
have been sentenced under such an indictment was five years
in the penitentiary. That he was unaware of any of these
facts, being unfamiliar and unschooled in such matters. That
he was taken to the penitentiary very shortly after his conviction, ,a matter of a few days. That he went there, still under
the impression that his sentence would be reduced, and that
he would be released in due time. That he did not know of
the purport of the indictment. That he did not know of any
right of appeal or any limitation upon such a right,
page 7 ~ and that as a matter of fact he expected to be notified of a new trial or have a reduction in his sentence at a subsequent time.
It is our position that Mr. Frye could not have been given
a sentence legally or validly, that the Court was without jurisdiction to sentence him to life imprisonment; that the maximum that the Court could have sentenced him to was five
years in the penitentiary. That if our contention be correct,
the Court was literally without jurisdiction to impose a sentence of life imprisonment, which permits him to now reach
that matter through the remedy of habeas corpus. That having served all of his sentence of five years, the maximum for
manslaughter, he is now entitled to be released, and to be
released immediately.
In other words, the petition is not in that regard premature
in any respect, if we are correct in our contention.
There are other grounds that will be touched on, but those
are, I believe, the essential grounds, your Honor, with which
we will be concerned.
The Court: All right. Now gentlemen for the respondent.
Mr. Harp: May it please the Court, I think the issues as
outlined by counsel for the petitioner are essentially
page 8 ~ correct. There are two issues as we see them. The1'e
is this question of the sufficiency of the indictment,
or whether or not the man could be convicted under an indictment, drawn as this one was. Of course, it is our position,
first, that this cannot be reached on habeas corpus; and, secondly, we will show by evidence and testimony that he was
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fully advised that he was pleading to a murder indictment,
that he understood he was pleading to a murder indictment,
and there was no confusion about this fact.
The other issues which have been touched upon literally
are the question which is very popular today in habeas CO'I''f!US
proceedings, this question of ineffective representation by
counsel. We will show that these two attorneys did an excellent job, that they thoroughly and completely investigated
the case, that they consulted with their client at great length,
and that they, indeed, did everything they could possibly do
to protect his rights.
We will also show that they were prepared for trial, and it
was only shortly before the trial was to start that it was de.
termined that the man would enter a plea.
We will show that they had instructions prepared and
were otherwise prepared for a complete trial before a jury
in this Court.
We believe on the legal question we are sound
page 9 ~ on that and will submit to your Honor cases in
closing argument relative to that, and on the factual
issues we will show that this man was not denied any of his
constitutional rights in this court, sir.
The Court: Before we start, let's get this point-I have
got to pass upon it. If I understand the law in Virginia,
there is no constitutional provision that requires an indictment or presentment. Do you concur in that?
Mr. Warren: Your Honor, I cannot concur in that.
The Court: That the only thing it requires, is the Code
provision, 19.1-166 of the Code, 1950-the old Code in 1938.
Mr. Warren: Yes, the Code is what requires it, we will
agree.
The Court: But there is no constitutional provision. You
said his constitutional rights had been violated. There is no
constitutional provision, as I understand the law, requiring
a presentment or indictment in Virginia, but that section I
mentioned of the Code does require-bring me also Volume 4.
We might get a little of the dead wood out -of the way.
Used what we call the short form of indictment in
page 10 ~ this case.
Mr. Harp: Yes, sir.
The Court: I say we used the short form of indictment
in this case. Now then the short form provides this : ''The
prosecutions for offenses against the Commonwealth, unless
otherwise provided, shall be by presentment, indictment, or
information. While any form of presentment, indictment, or
information which informs the accused of the nature and
cause of the accusation against him shall be good, the follow-
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ing shall be deemed sufficient for murder and manslaughter,"
and then follows the two forms.
As I understand there is no constitutional provision, gentlemen. If I am in error, correct me.
Mr. Warren: We will admit there is no constitutional provision in Virginia, that is right.
The Court: You admit there is no constitutional provisiOn.
If it is sufficient to inform the accused of the nature and
cause of the accusation against him, it shall be good.
Bring me 201 and 202.
Is the final order of the Court in that petition~
Mr. Warren : Yes, your Honor.
The Court: May I see that~
page 11 ~ Now then, gentlemen, let's read the final order.
We have to have it before us sometime, so I may be
familiar with it again.
Order entered on the 15th day of November, 1959, Commonwealth versus Glenn W. Frye, final order.
"Came again the Attorney for the Commonwealth and
Glenn W. Frye, who stands indicted for a felony, to-wit;
murder. The prisoner was again led to the bar in the custody
of the jailer of this County. Came also the accused by his
counsel, Lewis Preston Collins, III, Esquire, and D. Burke
Graybeal, Esquire, attorneys heretofore appointed by a former order of this Court to represent the accused in this case.
"Thereupon the Attorney for the Commonwealth announced in open court that the Commonwealth was ready for
trial. Thereupon the defendant by his counsel announced to
the Court that the defendant was ready for trial on this date.
''Thereupon, before arraignment of ·the prisoner, the Court
advised the accused that he had a right to a trial by jury if he
so desired, which jury would pass upon his guilt or innocence
and if the accused was found guilty as charged the jury would
fix his punishment; as that the accused had a right to enter a
plea of not guilty to the indictment, and with the
page 12 ~ concurrence of the accused, the Attorney for the
Commonwealth and the Court, all entered of record, the case would be heard by the Court, who would, from
the evidence, determine his guilt or innocence; or that the
accused had the right to enter a plea of guilty to the charge in
the indictment if he so desired, and in which latter event the
Court would hear the case without a jury.
"Thereupon the defendant, in person and by counsel, stated
in open court, that the defendant desired to waive a trial by
jury and that he intended to enter a plea ·of guilty to the
charge contained in the indictment herein.
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''Thereupon the accused, Glenn W. Frye, was duly arraigned in open court, and in person entered a plea of guilty
to the charge contained in the indictment.
"The Court being of the opinion that the accused fully
understood the nature and effect of his plea, directed the
same to be entered of record.
''Thereupon the Court proceeded to hear the evidence on
behalf of the Commonwealth and the Commonwealth witnesses
were heard on behalf of the Commonwealth, to-wit: Deputy
Sheriff S. C. Snodgrass, J·r., Dr. R. D. Campbell, John Stuart,
Vandy Hogston, C. C. Norris, James Prater, Joe Roark, Ti
Davidson, Malcolm Holmes; and thereupon the Attorney for
the Commonwealth stated that was all the evidence that the
Commonwealth desired to introduce in chief.
page 13 r ''Thereupon the defendant by counsel requested
and was granted a recess. Thereupon the accused
and his counsel returned to open court, all the parties being
present as heretofore. The Court proceeded to hear the testimony introduced on behalf -of the defendant, to-wit: The testimony of Mrs. Tom Frye; thereupon the defendant announced
that this was all of the evidence that the defendant desired to
introduce, and the defendant closed his case.
''Thereupon the Attorney for the Commonwealth called
certain witnesses in rebuttal and thereupon the Attorney for
the Commonwealth announced that this was all the evidence
which the Commonwealth desired to introduce. Thereupon
the Court inquired -of the defendant and his counsel if the defendant desired to intrqduce any further testimony. The Court
was advised that the defendant ·was through with the introduction of .evidence. Each side closed its case.
"Thereupon the Court heard argument of counsel on behalf of the Commonwealth and the defendant.
"Upon consideration of all of which, the Court being of
the opinion, based upon the plea of guilty of the accused, and
of the evidence adduced, that the accused is guilty of murder
in the first degree as charg-ed in the indictment herein and
doth so find. Thereupon the Court inquired of
page 14 ~ counsel for the defendant in open court if the defendant requested a pre-sentence report as provided by Code Section 53-278.1 of the Code of Virginia (see
Code of Virginia Section 53-278.1 1956 Supplement.) Thereupon the accused by his counsel stated that the accused did
not desire to make a motion for such a pre-sentence report.
Thereupon the Court doth ascertain the punishment of the
defendant to be that he serve the balance of his natural life
in the penitentiary of this Commonwealth.
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''Thereupon it being demanded of the accused by the Court,
if anything for himself he had to say or offer, as to why sentence should not be pronounced against him in accordance
with the findings of this Court. Nothing being offered or said
in delay of judgment, it is accordingly the judgment of this
Court that GJenn W. Frye be, and he hereby is sentenced to
serve a term of confinement in the penitentiary of this Commonwealth for the remainder of his natural life in accordance with the judgment of this Court ascertained as aforesaid. Further that the Commonwealth of Virginia do recover against the said Glenn W. Frye its cost by it about its
prosecution in this behalf expended. That the Sheriff of this
County is directed to take charge of the prisoner.
"It is further ordered that as soon as possible after the
entry of this order, that the prisoner be removed
page 15 ~ and safely conveyed, according to law, from the
jail of this Court, to said penitentiary, therein to
be kept, confined and treated for the term aforesaid in the
manner provided by law.
"The Court certifies that at all times during the trial of this
case the accused was personally present. The prisoner is
remanded to jail to await his transfer to the penitentiary."
All right, gentlemen, you may proceed.
Mr. Warren: If the Court please, the petitioner offers in
evidence the entire record in these proceedings.
The Court: You may proceed.
(Thereupon, an interruption in the proceedings by a telephone call for the Court.)
The Court: You may proceed.
Mr. Warren: If your Honor please, by agreement with
counsel for the Commonwealth, we offer in evidence as Exhibit Record the entire record in this case, beginning with the
first page, being an order entered the 15th day of July, 1960
in the Hustings Court of the City of Richmond, Part II, and
concluding with the writ of habeas corp't~AS, returnable to this
Court, which was issued on the lOth day of September, 1962.
I ask that that be identified as Exhibit Record.
The Court: Any objection?
page 16 ~
Mr. Harp: No, sir.
The Court: I don't know what the contents are.
If you agree that it be introduced, let it be introduced. Put my
initials on it and call it Exhibit 1.
(Exhibit No. 1 was marked for identification and filed.)
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The Court: You may proceed further.
Mr. Warren: I call Mr. Lloyd Currin, clerk.
LLOYD E. CURRIN,
having been duly sworn, was examined and tes.tified as follows:
DIRECT EXAMINATION.
By Mr. Warren:
Q. You are Lloyd C. Currin, clerk of the court here'
A. Lloyd E.
.
Q. Clerk of the Circuit Court of Smyth County.
A. Yes.
The Court: Lloyd E. Currin.
Mr. Warren: I knew that quite well. I was concentrating
on something else.
By Mr. Warren:
Q. You were clerk of the Circuit Court of this county of the
October term of 1957,
page 17 ~ A. Yes, sir.
Q. Were you in attendance in court on the 6th
day of-wait a minute-at the convening of the October term
of 1957?
A; Yes, sir.
Q. I hand you a paper and ask you to identify it, please,
Slr.

A. This is an indictment returned the October term of
Court, 1957.
Q. Of the Circuit Court of Smyth County'
A. That is right, sir.
Q. And will you read that indictment, please, sir, into the
record.
A. ''State of Virginia: County of Smyth to-wit: In the
Circuit Court of said county. October term 1957.
"The Grand Jurors of the Commonwealth of Virginia, in
and for the body of the County of Smyth and now attending
said Court, upon their oath, present that, Glenn W. Frye on
the 6th day of October, in the year One Thousand Nine Hundred and Fifty-Seven in said county, did unlawfully and feloniously kill and slay William F. Tolbert against the peace and
dignity of the Commonwealth.''
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Q. Now, Mr. Currin, were you present in court at the. arraignment of Glenn W. Frye on that indictment 1
A. Yes, sir.
page 18 r Q·. Will you please relate into the record exactly
what occurred at that arraignment¥
A. May I refer to some of my notes Y
Q. Yes, sir. To what are you referring, Mr. Currin Y
A. These are notes that are kept during the trial of any
case from which the order is prepared. They are very brief
notes showing the person who testified, any motions that were
made and so forth.
Mr. Harp: We have no objection to him testifying from
it.
The Court : Proceed.
By Mr. Warren:
Q. Go ahead.
A. The order written in this case correctly, in my memory,
portrays what actually happened. He was advised of his
rights, he was arraigned, and entered a plea of guilty.
Q. When he was arraigned, what part did you play in that
arraignment?
A. I read the indictment to him.
Q. You read this indictment which you have just read into
the record?
A. Yes, sir.
Q. After reading it, what did you say to the depage 19 r fendant?
A. I asked him what was his plea.
Q. And what did he answer?
A. Guilty.
Q.. Now at that time he was represented by counsel, was
he not?
A. Yes, sir.
Q. And who were his counsel?
A. L. P. Collins, III, and D. Burke Graybeal.
Q. They were appointed counsel, were they not, Mr. Currin?
A. That is correct.
The Court: Show the date of the appointment, how many
days before.
The Witness: Again I will have to refer to this order.
Several days prior.
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The Court: Can't you stipulate that?
Mr. Warren: Yes, we can.
The Court: Just stipulate that. What is the date'?
The Witness: There is an order right here.
The Court: And shorten these proceedings. I don't want
to cut you off from anything material.
Mr. Harp: October 28, 1957.
The Court: "It appearing to the Court that
page 20 ~ the accused is not represented by counsel and
stated to the Court that he was unable to employ
same, the Court doth appoint L. P. Collins, III, and D. Burke
Graybeal, attorneys practicing before the bar of this Court to
defend him.''
Is that an order to which you refer¥
The Witness : Yes.
The Court: That is October 28, 1957, and the date of the
trial was onBy Mr. Warren:
Q. The date of the arraignmentA. 15th day of November, 1957.
Mr. Matthews: If the Court please, I believe that is-did
you ask the date of the arraignment¥
Mr. Warren: I just now asked the date of the arraignment
and the acceptance of the plea.
Mr. Matthews: He made an answer to that question, November 15, as I understood him, which is not correct.
The Court: Counsel was appointed, according to this order
book, on October 28, and the plea was entered on Friday,
the 15th day of November, 1957.
By Mr. Warren:
Q. Now, Mr. Currin, do you know how long Mr. Graybeal
and Mr. Collins had been practicing at that time, practicing
law?
page 21 ~ A. No, sir, I am sorry I do not. They certainly
came here after I became clerk, and I have been
clerk-this is going on my 11th year. I could not accurately
state how long they have been practicing. I could refer to
the records and so forth, but I don't know of my own personal knowledge.
The Court: You can call the gentlemen.
Mr. Warten: All right, that is all.
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CROSS EXAMINATION.
By Mr. Harp:
Q. Would you be so kind as to read the other side of that
indictment.
A. There is a pencil notation on the opposite side of the
indictment saying, "Appointed L. P. Collins, III, Burke Graybeal. Commonwealth versus Glenn W. Frye, indictment for a
felony, murder. A true bill. John M. Booth, foreman.''
Q. Now, sir, at the time of the arraignment in this case,
you testified you were present, did you not~
A. Sir~
Q. You were present at the arraignment in this case~
A. Yes.
Q. Do yon recall-you said the Court advised this man of
his rights, do you recall wha,t the Court told him Y
page 22 ~ That covers a good area.
A. Well, I think the CourtMr. Warren: I object to what he thinks. He said that
·the Court told him what is in the order.
The Court: This is cross examination. Go forward and
just tell everything I told him as near as you can recall.
Mr. Warren: Our objection is that if he doesn't definitely
recall, we don't want 'him to say what he thinks occurred.
The Court : Of ·course, he has to state factually and not his
belief.
A. All I can say in that connection is that the order speaks
for itself, and I think those things did occur. It is a normal
procedure of the Court to so adviseMr. Warren: We object to the normal procedure of the
Court, if your Honor please.
The Court: Well, the order says this.
"Before arraignment of the prisoner, the Court advised
the accused that he had a right to trial by jury if he so desired.''
·
Go forward and tell what your recollection and memory
is on it, the best you know about it.
The Witness: That vou advised the defendant
page 23 ~ that he had the right to a trial by jury, which
could find him either guilty or innocent; that he
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could enter a plea of guilty, if he so desired; he could enter
a plea of not guilty, and be heard by the Court without intervention of a jury.
You further asked if he was ready for trial. Both parties,
both the Commonwealth and the defendant announced ready
for trial.
By Mr. Harp:
Q. Was there any confusion as to what this man was being
tried for!
Mr. Warren: If your Honor please, I object to that. That
is asking for an opinion of the witness.
The Court: Just state factually. Objection overruled.
Mr. Warren: Exception.
The Court: Not your opinion now, or surmise, or conjecture, factually.
The Witness: I think-would you repeat the question 7
By Mr. Harp:
Q. Was there any confusion as to what this man was being
tried for!
A. Not in my opinion, no, sir.
Mr. Warren: I object to that as immaterial, if the Court
please.
page 24 ~ The Court: All right, proceed, gentlemen.
Mr. Harp: No further questions.
Mr. Warren: That is all. Stand aside.
(Witness excused.)
The Court: Next witness.
Mr. Warren: Call the petitioner, Glenn W. Frye.
GLENN W. FRYE,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Warren:
Q.· You are Glenn W. Frye, the petitioner in this case7
A. Yes, sir.
· ·
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The Court: Speak out so I can hear you.
The Witness: Yes, sir.
By Mr. Warren:
Q. What is your age, Mr. Frye¥
A. I am 38 years old.
Q. Mr. F'rye, at the time of the opening day of the Circuit
Court of Smyth County in October of 1957 were you in custody of the sheriff of this county on that day?
A. Yes, sir.
page 25 ~ Q. Do you know how long or approximately how
long you had been in custody Y
A. No, sir.
Q. Had you been on bond at all since you had been arrested
on the warrant?
A. No, sir.
Mr. Harp: If your Honor please, I don't see the materiality of this line of questioning. Whether he has been in jail or
not is of no essence in this proceeding.
The Court: Why is that material, Mr. Warren?
Mr. Warren: I want to show your Honor that the petitioner
was indigent, that he was confined to jail, that he had no
opportunity to confer with anyone, other than the persons
appointed by the Court to confer with him and represent
him.
The Court: Well, I don't know about that. I have always
instructed them to permit counsel to see him, and the jailer
is the jailer, and he has-I don't know what his rules are.
Mr. Warren: I don't attach any great importance to it,
if Mr. Harp objects to it. I will go on to something else.
The Court: I will let you show just what the
page 26 ~ facts are, Mr. Warren.
By Mr. Warren:
Q. Mr. Frye, were you brought-kill that, please, ma'am.
Were you able to employ an attorney to represent you in
connection with the crime for which you were being held T
A. No, sir.
The Court : I think you can show the warrant and all the
facts, Mr. Warren.
Mr. Warren: It has actually been introduced, your Honor.
The Court : What does the warrant sayT The date of itT
Let's see the date he was arrested and lodged in jail, and the
date of the trial, and all of the facts pertaining thereto.
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Mr. Warren: All right, sir.
The Court: What is the date of the warrant? Get the
date of that.
Mr. Warren: If your Honor please, the warrant was written on the 19th day of October, 1957.
The Court: 19th of October.
Mr. Warren: Yes, sir. It charged thatThe Court: What does it charge? Just read it.
Mr. Warren: "Glenn W. Frye in the said county
page 27 ~ did on the 6th day of October, 1957: Unlawfully
and feloniously kill and slay William F. Tolbert."
The Court: On what day?
·
Mr. Warren: 6th day of October.
The Court: October, issued the 19th, and the killing
when~

Mr. Warren: "The 6th"-''Did on the 6th day of October,
1957: Unlawfully and feloniously kill and slay William F.
Tolbert.''
The Court: All right. Was he sent on to the grand jury?
Mr'. Warren: The return on the warrant showed that it
was .executed on the 19th day of October, 1957, S. C. Snodgrass, Jr., deputy sheriff. And there is a further entry on
the hack of the warrant, "Hearing waived. Remanded to
grand jury. R. M. H.''
The Court: What is the date of that?
Mr. Warren: "F. M. H." It should be Francis M. Hoge.
·
The Court: What date is that?
Mr. Warren: There is no date shown, your Honor, for that,
at all.
The Court: All right. Go forward. Then he was lodged
in jail until the date of the trial without bond, is
page 28 ~ that correct?
Mr. Warren: That is correct.
The Court: All right, proceed.
By Mr. Warren:
Q-. Now, Mr. FryeThe Court: Did he apply for bail?
Mr. Warren: I don't know, your Honor.
The Court: You don't contend that he was denied bail or
anything?
Mr. Warren: No, sir.
The Court : All right, proceed.
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By Mr. Warren:
Q. Mr. Frye, you said you were unable to employ counsel T
A. Yes, sir.
Q. You had no means with which to do soT
A. No, sir.
Q. Did there come a time when you were contacted by
counsel that the Court had appointed to defend you as you
later learned T
A. Yes, sir.
The Court: You were here. Wait a minute. You were
here in the morning, right here in open forum when the Court
appointed your counsel, weren't you T
The Witness: Yes, sir.
Bv Mr. Warren:
·
Q. That was done on the opening day of court,
page 29 ~ was it Mr. Frye, as you recall itT
Mr. Warren: I take it there is no dispute about that, is
thereT
·The Court: He was present in court, when the Court appointed counsel, isn't that right, gentlemen T
Mr. Matthews: Yes, your Honor.
By Mr. Warren:
Q. Those two gentlemen were D. Burke Graybeal and L. P.
Collins, III T
A. Yes, sir.
Q. Now did you discuss the matter with those gentlemen on
that day1
A. Yes, sir.
Q. And on how many occasions did you discuss the case
with either or both of them from that day until the day that
you were tried before the Court without a jury?
A. I would say approximately three times.
Q. And where did those conversations take placeT
A. In jail, sir.
Q. Now up until November 15, the day that your case was
heard here and you were sentenced, with what did you understand that you bad been charged and were charged?
A. Well, I known I was charged with killing William F.
Tolbert.
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page 30

~

Q. I will ask you if you knew the difference between murder and manslaughter?
A. No, sir, I don't.

Mr. Harp: Objection.
The Court: Objection sustained.
Mr. Harp: I would be grateful if the Court would instruct the witness not to answer questions when objections
are made until the Court has ruled upon it.
The Court: I don't know that he did know the difference
between murder and manslaughter. I doubt that he did. I
don't know whether that is helpful or hurtful. He says in
his petition he entered a plea of guilty to the charge contained
in the indictment, and if he didn't know the difference between murder and manslaughter, he didn't know what he was
tendering it for, is that the point you are making?
Mr. Warren: The point I wanted to make was that he
didn't know the difference between murder and manslaughter.
The Court: All right, proceed.
Mr. Warren: Do I understand he may answer that question?
The Court: He may answer.
By Mr. Warren:
Q. Did you at that time know the difference bepage 31 ~ tween murder and manslaughted
A. No, sir, I did not.
Q. Did you at that time know what possible sentences or
permissible sentences might be administered under the one
or the other?
A. No, sir, I did not.
Q. Did you know which carried the greater or lesser
penalty?
A. No, sir, I did not.
Q. Did you know with which you were charged at that time,
if either?
A. No, sir.
Q. Had you ever seen, and I am talking about before November 15, had you ever seen or heard read the contents of
the indictment that had been returned against you?
A. No, sir.
Q. Now you say you talked to your counsel on three occsions, you said Y
A. Yes, sir.
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Q. Between the time of your appointment and the time of
trial?
A. Yes, sir.
Q. Well, on November 15, Mr. Frye, it is a fact without
dispute and is shown in the exhibit already in evipage 32 dence here as Exhibit Record, you entered a plea
of guilty in this courU
A. Yes, sir.
Q. Before Judge Hutton, is that correcU
A. Yes, sir.
Q. Now just exactly what occurred immediately before you
stated guilty¥
A. I was informed how to act in the courtroom.

r

The Court: Speak up.
A. I was informed what to do in the courtroom, how to act,
you know, not raise cain or nothing. And I was informed
to set up, and make a plea, and set hack down, and that is
all.
By Mr. Warren:
Q. All right, what happened immediately before you stood
up and made your plea and sat back downY
A. Well, what I said to my attorneys, told me how to doThe Court: Just tell what they said.
The Witness: They told meThe Court : Tell the whole story.
The Witness: They told me to stand up and plead guilty
to the indictment, and that was what I did.
page 33

~

By Mr. Warren:
Q. What did you plead guilty toY What was said

to you?
A. I pleaded guilty to my indictment, for killing William
F. Tolbert.
Q. Who read the indictment to you?
A. Mr. Currin.
Q. Mr. Lloyd Currin, the clerk?
A. Yes, sir.
Q. I hand you what is acknowledged to be the indictment
in this case and ask you to examine it and ask you if from
your recollection that the words contained there are the words
he read to you that day?
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A. Yes, sir, that is correct.
Q. To which you answered guilty?
A. Yes.
Q. Did you answer guilty to that charge on advice of
counsel?
A. Yes, sir.
Q. I will ask you-strike that. Had you ever been told
up until that time that you were charged only with manslaughter?
Mr. Harp: Objection.
The Court: Well, let's see what he has to say.
Mr. Harp : Note my exception.
page 34 ~ The Court: Told by whom Y
Mr. Harp: I think we ought to delineate a little
bit. That is my main objection.
The Court: Told by whom Y
Mr. Warren: I was going to ask if he had ever been advisedThe Court: By whom Y
Mr. Warren: By anyone.
The Court : His counsel, including his counsel Y
Mr. Warren: By anyone.
The Court : Including his counsel Y
Mr. Warren: Yes, sir.
The Court: All right, proceed.
The Witness : Ask the question again.
By Mr. Warren:
Q. Had you ever been advised by anyone as of that time
that you were indicted for manslaughter?
·
A. No, sir, I was indicted-they said I was charged with
the killing of William F. Tolbert.
Q. Were you ever advised at that time that you had been
indicted for murder?
·
A. No, sir.
Q. By anyone Y
A. No, sir.
Q. Now, Mr. Frye, after you answered guilty to
page 35 ~ the indictment read by Mr. Currin, what then occurred?
A. Well, I pleaded guilty, I sat back down, and the court
went on and when the court was over, I stood up and the
honorable judge pronounced my sentence, and I went back to
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jail, and I called for my attorney to come over. I believe it
was Mr. Graybeal.
Q. Now the Court senten<~ed you to life imprisonment Y
A. Yes sir. I asked Mr. Graybeal that I didn't believe I
was repr~sented right that day in court and I would like to
ask if I could get a new trial, a new hearing on this. That
was on Friday, and they told me that they would talk to the
judge, to give them until Wednesday, that they would talk to
the judge, and if nothing happened, on Wednesday they would
get me a new trial. On Saturday at 11 :30 they come and
got me and took me to R.ichmond, and I have never heard of
that Wednesday yet.
Q. Now, Mr. Frye, at the time you entered your plea in this
court had you been advised what sentence you might expect to
receive, been advised by your counsel Y
A. Yes, sir. They told me the prosecuting attorney would
recommend 50 years, which would be--:--that would be his
recommendation to look good, but after the court was over,
that they would handle it and could get it reduced
page 36 ~ on down.
·
Q. Reduced on downY
A. Yes, sir.
Q. Did they say reduced on down to what?
A. They said it looked like it was drunk, all drunk, or a
drunken brawl, and would get it down-it could be a selfdefense-they would get it down as low as they could.
Q. Now when you were taken to Richmond on Saturday,
the 16th of November, were you still expecting to receive a
new trialY
A. Yes, sir. When they said on Wednesday, to give them
until Wednesday, and they would get me a new trial. I went
on down to the penitentiary on Saturday, and for two months
after that I was expecting to either hear from the attorneys
for a new trial or either hear from this court and mv time
reduced.
Q. Did you at that time know anything of the law or rules
governing rights of appeal of persons convicted of crimes in
Virginia?
A. No, sir, I did not.
Mr. Harp: Objection.
Mr. Warren: Wait a minute.
The Court: Objection overruled.
Mr. Harp: Note my exception.
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page 37

~

page 38

~

By Mr. Warren:
Q. Go ahead and answer. What was your answer? Did you know anything about the law or regulations or
rules pertaining to the rights of persons convicted of crimes
convicted in Virginia to appeal?
A. No, sir, I did not.
Q. Did you know anything about the length of time in which
one had to perfect an appeal 7
A. No, sir,I did not.
Q. Were you advised by your counsel or by anyone of the
law or rules concerning that?
A. No, sir.
Q. Did you want your case appealed, Mr. Frye?
A. Yes, sir.
Q. Did you ever advise your counsel of that Y
A. Yes, sir.
·
Q. When was that.?
A. I was in jail when they come over there, along about
4 o'clock in the afternoon of the day I was tried, and asked
for a new trial.
Q. You have been in the custody of the superintendent of
the state penitentiary since that Saturday, November 16,
when you were taken to Richmond Y
A. Yes, sir.
Mr. Warren: Excuse me just one minute, your
Honor.

Q. Mr. Frye, why did you agree to enter a plea of guilty
to the indictment expecting to receive a sentence of 50 years
or less?
A. Well, I was mostly dependent on my lawyers, what they
told me that the Commonwealth would recommend me 50
years, and they would handle it and reduce it on down as .low
as they could possible get it. I was most dependent on them.
Q. Were you advised by your counsel as to your right to
parole after service of a certain portion of your time 7
A. No.
Mr. Harp: I object. I don't see the materiality of that.
He can ask him what he was advised of and not try to delineate the questions.

Glenn W. Frye v. W. K. Cunningham, Jr.

45

Glenn W. Frye.
The Court: I think you are wholly correct. I overruled
you awhile ago. I thought maybe he would turn him loose
and tell the whole story. I think Mr. Warren has gone into
part of it. Go into all and not just a portion of it. Let him
tell the whole story, if he is going into that, what counsel advised him, what all the facts are. The objection is sustained.
I will let him show the entire record from the
page 39 ~ time he was arrested on this warrant and charged
until he was convicted, all of the facts and circumstances pertaining to the trial, fully and completely as
though set out in the initial hearing.
By Mr. Warren:
Q. Mr. Frye, you mentioned in your petition filed in this
case that certain witnesses wer.e not present at the trial whom
you had asked to be brought here, is that correcU
A. Yes, sir.
Q. Just explain what you mean by that.
A. Well, there was one witness that I had summoned that
he didn't appear in court, because they told me-he was a
doctor over here at Saltville-told me that he was operating
that day.
Q. Who was that f
A. That was Dr. C. C. Hatfield.
Q. Did you tell your counsel of him f
A. Yes, sir.
Q. You informed them of your desire to have him present
as a witness?
A. Yes, sir.
Q. You say he was not present on the 15th of November?
A. No, sir.
page 40 ~
I will ask you if at that time you had any conversation with your counsel concerning the fact
that he was not here?
A. No, sir.
The Court : No, sir?
The Witness: No, sir.
The Court: Anything further, please, Mr. Warren?
Mr. Warren: I believe that is all at this time, your Honor.
The Court : You gentlemen may cross examine, if you care
to.
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CROSS EXAMINATION.
By Mr. Harp:
Q. Who represented you at the preliminary hearing'
A. The preliminary hearing. I didn't have no preliminary
hearing, it was put on up to the grand jury.
Q. You didn't have any preliminary hearing?
A. No, sir.
Q. What is a preliminary hearing?
A. A preliminary hearing is to see whether the case should
go to the grand jury or not, and in my case they waived the
grand jury.
Q. Who waived it?
page 41 ~ A. Mr. Warren.
Q. So you were represented at the preliminary
hearing by Mr. Warren 1
A. I was wanting to get Mr. Warren, but I didn't have
the funds to pay him.
Q. He waived you on to the grand jury, didn't heY
A. Yes.
Q. Did he come visit you in jail Y
A. No, sir.
Q. He did not~
A. No.
Q. How did he get involved in the caseY
A. I was going to an attorney and I asked him over here,
'I believe it was, would he represent me. He said yes.
Q. That was at the preliminary hearing?
A. Yes.
Q. You told him you were charged with murder, didn't
you?
A. No, sir.
Q.. What did you tell him Y
A. I told him I was charged with killing William F.
Tolbert.
Q. What is the difference between killing and
page 42 ~ murder?
A. I don't know, sir.
Q. The same thing, isn't it~
A. I don't know.
Q. You don't. Murder and killing, the same thing?
A. Yes, sir.
0. You prepared the petition, didn't you?
A. Yes, sir.
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Q. All by yourself 1
A. No, sir, I had a little help.
Q. You had some help?
A. Yes, sir.
Q. Would you explain to us how you prepared it?

Mr. Warren: I think that is immaterial, your Honor.
Mr. Harp : If the Court pleaseMr. Warren: Whether be wrote it on a typewriter or
what.
Mr. Harp : If your Honor pleaseThe Court: Just a minute. Make your objection.
Mr. Warren: I said it is immaterial.
The Court: I am going to give latitude, give a full and
complete record. The Supreme Court observed
page 43 ~ that: "There are many factual allegations set
·
forth in Frye's petition. No proof of these allegations is before us. We do not know what happened in Frye's
trial, November 15, 1957 in the Circuit Court of Smyth
County", and so forth.
.
Go ahead and make up your record fully and completely,
both sides, and I will grant you latitude.
Mr. Warren: Exception.
By Mr. Harp:
Q. How did you prepare this petition?
A. Well, sir, I ain't got no education and a boy helped me
prepare it. He done the writing, and he asked me the questions, and that is how it was wrote up.
Q. So you just went ahead and signed it, without reading
iU
A. No, sir, I read it after it was wrote.
Q. You did?
A. Yes.
Q·. What did it say7
Mr. Warren: I object. It speaks for itself. He signed it
and it is filed here.
The Court : Show it to him.
Mr. Harp: I would like to answer that objection, if I
could.
The Court: I am going to overrule it. Go
page 44 ~
ahead.
Mr. Warren: Exception.
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By Mr. Harp:
Q. What did you say in your petition~
A. Well, the petition is mostly on the indictment, the boy
took it that it was manslaughter. He asked me the questions
how we entered the court and everything, and I answered
them, and that is how it was wrote up.
Q. That is how you prepared your petition Y
A. Yes.
Q. But you don't know what is in it reallyY
A. Yes, sir.
Mr. Warren: I object as arguing with the witness. Again
it is immaterial.
The Court: Overruled.
Mr. Warren: Exception.
By Mr. Harp:
Q. Do you know what is in it Y
A. Yes.
Q. You say there is a question of indictment. What was
wrong with the indictment?
A. The way the indictment is, the way I :figured it, the way
they told me, an indictment of manslaughter only.
Q. When did you gain this great knowledgeY
page 45

~

Mr. Warren: I object to that.
The Court : Leave out the great.

By Mr. Harp:
Q. When did you gain this knowledge~
A. I gained this knowledge by the newspaper of Smyth
County.
Q. You did~
A. Yes, sir.
Q. You say. your attorneys talked to you three times in the
jail?
A. Yes.
Q. They never told you that you were charged with murder Y
A. No, sir.
Q. What did they you were charged withY
A. They told me I was charged with the killing of William
F. Tolbert.
Q. And you say murder and killing are the same thingY
A. Well, sir, I don't know.
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Q. The only witness that they did not summons as I understand it, was this Dr. Hatfield Y
A. Yes.
Q. Did you give his name to them prior to trial Y
A. The way they come to me, they told me that
page 46 ~ they wanted this witness and would it be all right,
and I said, "Well, it would be all right." Well, the
day of the trial, the witness wasn't here.
Q. So wasn't the witness you asked him to subpoenaA. No, sir. All the witnesses I asked was the ones that
had the most of them here.
Q. They had all of them here, didn't they?
A. No, I don't think they had all of them.

The Court:
ones.

Narne the ones.

The order shows certain

By Mr. Frye:
Q. Give us the names of the persons you wanted subpoenaed.
A. I believe that the most of them, all of them was here but
this Dr. Hatfield.
The Court: What did you want to prove by Dr. Hatfield?
The Witness: Dr. Hatfield is the one who said he wanted to
be here on the case. I don't know what he wanted.
The Court: What did you want?
The Witness: Dr. Hatfield was my family doctor and this
man's family doctor.
The Court: Which manY
page 47 ~ The Witness : William F. Tolbert.
The Court: What did you want to prove by Dr.
Hatfield?
The Witness: Both of our relations, both of our backgrounds, how we got along and everything.
The Court: Tell us exactly. I don't know what you mean
by back~round. I will give you all of the latitude you want.
The Witness: Dr. Hatfield could give the Court my background and give the Court his background and the kind of
fellow he was and how he used to get out. He would start to
kill people and switch and change around, He would raise
a fight and change around, and they would whup him. That
is the basis I wanted Dr. Hatfield.
The Court: You wanted the Court to know that Y
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The Witness : Yes, sir.
The Court : All right, proceed.
By Mr. Harp:
Q. You said your attorneys talked to you prior to the trial.
When did you decide you were going to plead guilty?
A. When they told me, they come over there and paintedthey come over there and asked me, 15 days before they tried
me, they tried another boy here for, I believe,
page 48 ~ murder of his wife over here in Marion. My attorneys told me that that boy got five years in the
penitentiary, and the attorneys told me that the people of
Marion was mad, and if I took a jury, that the jury would
probably give me the electric chair, becaus.e they turned the
boy off easy, to plead guilty, and handle it better with the
judge than a jury.
Q. And you agreed to plead guilty, didn't you?
A. Yes, sir.
Q. You agreed to accept the sentence of 50 years, which
was recommended by the Commonwealth's Attorney, should
the Court see fit to imposeA. I didn't say that I would take that. They said they
would recommend that to make it look good in the court, and
then that they would handle it after the court was over.
Q. How far did you think they would g·et it reduced to?
A. Down to five years, manslaughter, maybe on lower.
Q. Down to five years. Then what you say in Paragraph
17 of your petition is not correct, is it?
A. Anywhere from 20 years down. I wasn't looking to
50 years.
Q. What you say in Paragraph 17 in your petipage 49 ~ tion is incorrect?
Mr. Warren: Read him the paragraph.
Mr. Harp: I am going to.
The Court: What does Paragraph 17 say?
Mr. Harp: Paragraph 17 says as follows: "That the relator did not understand the true nature, or the probable
consequences of his guilty plea. That Court assigned counsel
advised the relator, and relator believed when he pleaded
guilty that the final sentence imposed against him, as a result of his guilty plea, would not amount to more than 20
years' confinement in the penitentiary.''
The Court: All right, proceed.
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By Mr. Harp:
Q. Which is correct?
A. What was the question Y
Q. Which is correct, 20 years, is that what is correct, or
have you changed it now 7
Mr. Warren: He says not more than 20 years in his petition, your Honor.
The Court: Objection overruled.
Mr. Warren: I object to his arguing with the witness.
Mr. Harp: I am not arguing with the witness.
A. They told me that it couldn't be more than 20 years.
page

50~

The Court: I thought you said that it was 50
years!
The Witness: I was hoping it would go on down.
The Court: Wait a minute. I thought you just now said
that you were willing to accept 50 years Y
The Witness: I was willing to take 50 years, when the
prosecutor recommended, the way the lawyers told me, and
they would handle it and get it on down.
The Court: Your lawyers never told you that the Court
would give you 50 years, or 40 years or any other matter, did
they!
The Witness: Yes, sir.
The Court: What did they tell you Y
The Witness: They told me that the prosecution would
recommend 50 years, which the judge would probably go
along with the prosecutor, and they would have it cut on
down.
The Court: I see. Go ahead.
By Mr. Harp:
Q. Did they ever tell you that the most the Court would
give you would be 50yearsY
A. Yes, sir.
Q. They did?
The Court: Who told you that?
The Witness: One of my attorneys.
page 51 ~ The Court: Which one Y
The Witness: I can't say.
The Court: When did he tell you, and where, and who was

itT
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The Witness: All they told me that the Court would recom.
mend me 50 years.
The Court: Not the Court, the Commonwealth's Attorney.
The Witness : I mean the Commonwealth's Attorney, yes,
sir, and that they would handle it and have it cut on down.
The Court: All right, proceed.
By Mr. Harp:
Q. You told your attorneys over here in the jail, after you
had been convicted, you wanted them to appeal the case?
A. Yes.
Q. You never wrote them about it?
A. No.
Q. Never contacted the Court or advised the Court you
wanted to appeal it?
A. No, sir, I mostly was depending on my attorneys.
The Court: Mr. Frye-are you through gentlemen? Anything further, gentlemen?
Mr. Harp: No, sir.
page 52 ~ The Court: Anything further?
Mr. Warren: Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Warren:
Q. Mr. Frye, what education do you have?
Mr. Harp: Objection. I don't see the materiality.
The Court: I am going to let him show the whole story,
gentlemen, and give both sides a great deal of latitude and .so
told you.
By Mr. Warren:
Q. What education do you have?
A. Sixth grade.
Q. Can you read and write?
A. Not too much.
The Court: You can write, can't you?
The Witness: I can write a little. I am left-harided.
The Court: I have seen you writing somewhere.
The Witness: Not too much. I am left-handed. Ain't too
good.
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By Mr. Warren:
Q. How long was it after your trial that you learned you
had been indicted for only manslaughterT
A. Approximately-well, I would say from three
page 53 ~ to four weeks while I was in the state penitentiary.
Q. Were you at that time still expecting to hear
:from your attorneys T
A. Yes, sir.
Q. Mr. Frye, did you testify at your trial Y
A. No, sir.
Q. Why notT
A. My attorneys wouldn't let me. They told me not to
testify, that we didn't want to make the judge mad.
Mr. Harp : I think he is bringing out new matters.
The Court: Mr. Frye, I told you you could testify right
here in open court, gave you an opportunity.
The Witness: I can't remember.
The Court: Yes, I asked if you had anything to say.
The Witness: I said one of my attorneysThe Court: Wait a minute. Answer my question. I asked
you if you wanted to testify, didn't H
The Witness: Yes.
The Court : And you said no Y
The Witness: Yes, s1r. My lawyers told me
page 54 ~ not to.
The Court: I gave you full opportunity right
here in open court for the world to hear you, didn't H
The Witness: Yes, sir.
The Court: Yes.
Mr. Warren: I believe that is all.
RE-CROSS EXAMINATION.
By Mr. Harp:
Q. Now, Mr. Frye, you testified that you went through the
sixth grade, did you Y
A. Yes, sir.
Q. You are sure it was the sixth grade Y
A. Yes.
Q. You are sure it wasn't the seventh?
A. No, the sixth.
Q. All right. Now I ask you whether or not you have
ever been convicted of forgery, sirY
A. Yes, sir.
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Mr. Warren: I object to that. That is wholly immaterial.
Mr. Harp: He says he can't write, Judge.
The Court: I am going to let him show it.
Mr. Warren: I except.
· The Court: The whole story, and let's have it
page 55 ~ all, and the Supreme Court will have all of these
facts. This said there are numerous facts-! am
going to give you broad latitude, gentlemen. Go ahead. See
what the facts are. I want him to have a fair trial.
By Mr. Harp:
Q. Were you ever convicted of forgery¥
A. Yes, sir.
The Court: That won't affect your case here.
worry about that.

Don't

By Mr. Harp:
Q~ You say that you learned three to four weeks after you
were received into the Virginia State Penitentiary that you
had been convicted on what you call a manslaughter indictmenU
·
A. Yes.
Mr. Warren: He said four or five weeks, just to keep the
record straight.
Mr. Harp: I thought he said three to four.
The Court: Proceed.
The Witness: Yes, sir, ask the question.
By Mr. Harp:
Q. How did you learn this¥
A. Well, sir, a boy in the penitentiary gets the "Smyth
County News'' and he brought it to me one day and let me
read it, and told me what I was charged with, said,
page 56 ~ "You ar.e charged with manslaughter."
I said I didn't know, I didn't know the law, don't
know murder, and he told me to send there, send to Marion
and get the indictment and see if they were the same way
as the papers were, and I sent and got them.
Mr. Harp : That is all.
The Court: Mr. Frye, let me ask you a question. I am
not trying to tangle you up. Just answer the questions the
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best you can. You were indicted in this court, weren't you 1
The Witness: Yes.
The Court: You had been arrested on this warrant, hadn't
you?
The Witness: Yes, sir.
The Court: You had representation before Judge Hoge
upstairs, didn't you~
The Witness: No, sir.
The'Court: Didn't Mr. Warren represent you up there¥
The Witness: No, sir.
The Court: At the preliminary hearing~
The Witness: No, sir, it was in here. We never did get
the hearing.
The Court: You waived iU
page 57 ~ The Witness: Yes.
The Court: Said you didn't want it?
The Witness : Yes.
The Court: After you were arrested sometime after you
killed this man, you were over in the jail T
The Witness: Yes, sir.
The Court: And the court brought you over here on the
first day of that term right here in open court?
The Witness : Yes.
· The Court: I asked you if you wanted a laWy-er, if you had
a lawyer?
The Witness : Yes, sir.
The Court: And. you told me you were without funds to employ a lawyer T
The Witness: Yes, sir.
The Court: And I appointed you two?
The Witness: Yes, sir.
The Court: And did I ask you this-! don't recall this
now-I want to be fair with you and am going to be so far as
I am able to recollect-did I ask you what lawyers you preferred?
The,Witness: No, sir.
The Court: I didn't ask you that T
The Witness: No, sir.
page 58 ~
The Court: Are you sure T
The Witness : Sure.
The Court: I usually ask that question, what lawyers, if
any, you have perference. Anyway, I appointed you two?
The Witness: Yes, sir.
The Court: Now then, were you here when I told the
sheriff to tell all, to give the lawyers all of the information
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that the sheriff had in his department and help the lawyers
find out all of the facts'
The Witness: I don't recollect, sir, whether you did or
not.
The Court: The sheriff was good to you in jail~
The Witness : Yes.
The Court: He furnished you all of the information that
you wanted~
The Witness: Yes, sir.
The Court: And let you confer with counsel and your lawyers whenever you wanted~
The Witness: Yes, sir.
The Court: The sheriff took the lawyers over to the scene
of the murder, didn't he~
page 59 r Mr. Warren: He has no way to know that.
The Court: If you do know that. If you don'tThe Witness: I don't know, sir.
The Court: Anyway, the sheriff and all of his deputies cooperated with you fully, is that right, before your trial T
The Witness: As far as I know, your Honor, they did.
The Court: You didn't ask a single thing of them that you
didn't get, did you T
The Witness: No, sir.
The Court: You killed Bill Tolbert, and you heard all of
the evidence how it occurred, where the murder took place,
where the killing took place-I won't call it murder right
now.
The Witness : Yes.
The Court: You were here that day7
'The Witness: Yes.
'The Court : All of the witnesses were called and they
described what you and Bill had been doing all dayY
The Witness: Yes, sir.
The Court: And where they found his body up there, gone
up the White Rocks CoveY
page 60 r The Witness: Yes.
The Court: And a belt around his throat'?
The Witness: Yes, sir.
The Court: You heard all of that testimony here Y
The Witness : Yes.
The Court: Somebody had taken his money?
The Witness : Yes, sir.
The Court: And then they charged that you got in a fight
that nig-ht and landed in the hospital yourself about three
.o'clock in the morning?

Glenn W. Frye v. W. K. Cunningham, Jr.

57

Gleri!Yb W. Frye.
The Witness: Yes, sir.
The Court: You knew all of the facts that were outlined
right here in detail in this court?
The Witness: Just what I heard here from the witnesses.
The Court: Pardon?
The Witness: Just what we heard here through the witnesses.
The Court: About a half dozen witnesses or more testified, didn't they?
The Witness: Yes, sir.
The Court: And you heard all of that?
The Witness: Yes, sir.
page 61 ~ The Court: And you heard all of the proceedings here? You were present throughout the whole
case?
The Witness : Yes, sir.
The Court: Your lawyers had a chance to speak to you
over there in the room at the jail by themselves, nobody else
present?
The Witness: Yes, sir. They would come and get me out
of the cell and take me around to another cell.
The Court: Will you gentlemen excuse me.
(Short interruption.)
The Court: Let's resume.
Mr. Frye, I was asking certain questions. I stated I don't
want to mix you up or anything. I am not asking for that.
I just want to understand the nature of your plea. I want
you to have a fair trial. If you are wrongly convicted, I
want to see what can be done about it. Now going back to the
facts of the trial, as stated, you sat here during the course of
the trial. How long did it last~
The Witness: I believe along up in the afternoon. I believe it was along up in the afternoon. I don't
page 62 r know just what time.
The Court : It began in the morning and lasted
up in the afternoon?
The Witness : Yes.
The eourt: You heard the Court read the witnesses who
testified, didn't you? Pass that book over here. You heard
all of that, didn't you?
The Witness: Yes, sir.
The Court: You heard them describe that you and Mr;
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Tolbert were over there in the mountain. Both of you were
drinking, weren't you~
The Witness: Yes, sir.
,
·
The Court: And Bill was knocked in the head with a club,
wasn't he~
The Witness: Yes, sir.
The Court: And then you put a belt around his neck~
The Witness: No, sir, I didn't put the belt around his
neck.
The Court: They found the belt around his neck~
The Witness: Yes.
The Court: And he was strangled with that belt~
The Witness: I don't know.
page 63 r The Court: Anyway, his money was gone~
The Witness: Yes.
The Court: You heard all of thaU
The Witness: Yes, sir.
The Court : And then you went down in the valley there
above Saltville in Allison's Gap or Poore Valley, and waked
some people up, and then took you on a trip down through the
valley that night, didn't they~
The Witness : Yes, sir, I think so.
The Curt: Who was it that you had the fight with that
you wound up in the hospital~
The Witness: I believe it was a Davis fellow, your Honor.
The Court: You got hurt pretty bad in the· fight with
Davis~

The Witness: Yes, got hit in the head right here (indicating) with a be.er or pop bottle.
The Court: And they took you to the hospital that nighU
The Witness : Yes.
The Court: You remember all of those facts, don't you?
The Witness: Yes, sir.
page 64 r The Court: Well now, your lawyers, talking
about them, they came to see you over in the jail
house~

The Witness : Yes.
The Court: You said they put you in a separate room.
Where did they take you to talk to you?
.
The Witness : They took me to a little interrogation room
over there and they-two of us in the cell, and they took me
out to another cell to talk to me.
The Court : They talked to you some here in the courthouse~
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The Witness: Well, I don't recollect whether they did
or not, which I can't remember, I don't know.
The Court : Didn't they talk to you some here the day they
were appointed and then the dayThe Witness: No, sir.
The Court: And the day you were tried"?
The Witness : No, they didn't talk to me in the courthouse,
they come over to the jail.
The Court : Came to the jail~
The Witness : Yes, sir.
The Court : Well, you were here presE}nt
page 65 ~ throughout the whole day of the trial, weren't
you~

The Witness: Yes, sir.
The Court: And it says before you were arraigned, that is
before the Court read the indictment to you, you stood up
there and he read it to you, didn't you~
The Witness : Yes.
The Court : And you heard him read the indictment to
you?
The Witness: Yes, sir.
The Court : Before that was done, state whether or not I
told you that you had a right to trial by jury, if you wanted
it?
Mr. Warren: Your Honor, I am compelled to object to
this examination by the Court. It is repetitious. I think it is
improper in that it is a very rigorous cross examination of
this witness.
The Court: I don't want to cross examine.
Mr. Warren: The Court doesn't occupy the same position as counsel.
The Court: I just want the facts, Mr. Warren, is all I
want. The order says here before you were arraigned the
Court advised you thatMr. Warren : Exception.
page 66 ~ The Court: That you had a right to. trial by
jury, is that correct?
The Witness: Sir, I think so, yes.
The Court: Don't you know?
The Witness: No, sir.
The Court: Any doubt?
The Witness: I don't know. My lawyers, mostly maintained on them.
The Court: Wait a minute, answer my question. The order
here says that before you were arraigned, before Mr. Currin
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read the indictment to you, that the Court told you that you
had a right to trial by jury.
The Witness: Sir, I don't believe that was the Court.
A few days before the court, your Honor, I think I was asked
that. I was depending on my lawyers.
The Court: Wait a minute. Let's get the day of the trial.
The order says, sir, that before you were arraigned, that is
before you were asked to plead to the indictment, that the
Court advised you that you had a right to trial by jury.
The Witness: I don't think so.
The Court : You don't think soY
page 67 ~ The Witness: No, sir.
The Court: And then the Court advised you that
if you wanted a jury, that they would pass upon your guilt or
innocenceY
The Witness : No, sir.
The Court : Is that true or not Y
The Witness : I don't recollect, I can't remember if you
did or not.
The Court: If you were found guilty, that they would fix
your punishment. That is recited in the order on page 294
of the order book, Law Order Book 15, and that you had a
right to plead guilty, if you so desired, and so forth. Do you
remember any of that 1
The Witness: Yes, sir. My attorneys told me to plead
guilty to it.
The Court: Well, you have been around the courthouse
some in vour life 1
The Witness: Oh, yes, sir.
The .Court : And you knew you had a right to a jury trial,
if you wanted it 1
The Witness: Well, yes, sir, I knew either take a jury or
plead guilty, but I was depending on my attorneys.
page 68 ~ The Court: I understand. What I want to
understand is this. I appointed you two young
men here fine young men in the Court's opinion, to represent
you. Wherein did they mislead you now, if they did mislead
youY
Mr. Warren: I very respectfully must renew my objection
on the grounds previouslv stated.
The Court: You asked him the same thing.
Wherein now did they mislead you, if they did mislead
youY
Mr. Warren: Exception.
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The Court: I don't want to tangle you up. Not knowingly.
Where did they lead you astray, if they did, or get you tangled
up Y Tell the Court in your own language.
The Witness: Where I was asked, I wanted to ask the
witness, they had a man on the witness stand.
The Court : Say that again.
The Witness: They had a man on the witness stand, one
of the witnesses, that is when we were discussing of the man
having money, and when they found him he didn't have
money. They asked this man, he said he had changed a $5
bill for that man that day.
The Court: What manY Can you call names Y
page 69 ~ The Witness: Yes, sir. William F. Tolbert,
said he had changed $5 for him that day, but he
didn't tell him the kind of change he had give the man. All
he said was he changed a $5 bill. I told my attorneys, that
is when I wanted on the witness stand to verify the kind of
change that was given Mr. Tolbert. He was given two pints
of moonshine liquor and a one dollar bill.
The Court: Two pints of moonshine. What I am trying to
find out, sir, as I stated I don't want to mix you up or tangle
you up, not trying to do that-wherein did your lawyers fail
you or mislead you or cause you to do something that you
didn't want to do~
The Witness: That is when I asked my attorneys that this
man hadn't told the right tale, when he asked about changing
the money, and either reask the question or I wanted to take
the witness stand to be fair.
Mr. Warren: You say you wanted to go on the witness
stand?
The Witness : Yes.
The Court: Your attorneys wouldn't let you go on the
witness stand?
The Witness: No.
page 70 ~ The Court: But you said a moment ago that the
Court told you you could testify?
The Witness : Yes, I told them I would like to take the
witness stand to verify the point about changing the $5 bill.
The Court : If you had taken the witness stand, Mr. Fryewe are not trying that case over in detail, but you said you
didn't get a fair trial, in substance-what would you have
said, if you had taken the witness stand~ Just go ahead and
tell it now.
The Witness: What I would have said that I had no intention of killing that man. I wouldn't have killed that man
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for a million dollars , if. I known I had killed him. We was
friends, we lived together then~. We ha.d been out together,
drunk together. Whichever time we drank, we would have a
round.. Actually the liquor was over with him. He had a
bad record about this. I had no intention whatever of killing
thatman.
.
The Court: But you did kill him?
The Witness: Well, sir, they moved it out, they say that
the stick I hit him with killed him with. If the
page 71 ~ stick killed him, I am the man who kl.lled him, and
and I am sorry I did kill him, because he was my .
best friend.
The Court: What would you have said if you had gone on
the witness stand? What I am trying to :find out, gentlemen,
is whether or not he was misled by the Court or by the attorneys or by anyone and didn't get proper advice, and I want
to show wherein he was prejudiced, if he was prejudiced.
What would you have said'!
The Witness: That is the point, I had no intention of killing that man and wouldn't have killed the man, which I did hit
him with a stick, after he had hit me, and I had no intention
of killing him. .The money involved and everything about
changing the money, I wanted to verify that and get it
straight.
The Court: What would you have said about the changing
of the money?
The Witness: Well, when he was lying, when that lie wastell the tale about changing the $5 bill, which he was trying
to tell that he had been robbed, that he didn't have no money
on him, the boy said that he changed a $5 bill for him.
The Court: Would you have denied you killed
page 72 ~ him?
Mr. Warren: If your Honor please, I don't believe you let him answer that.
The Court : All right. Excuse me. I will give him all of
the time he wants to to answer it. G,o forward, Mr. Frye.
Mr. Warren: Tell about the money, you were telling about
that.
The Witness: Yes, sir. They was asking about the money
in court here and the man said he changed a $5 bill for him,
but he didn't verify to the Court how the $5 bill was changed.
The Court: What witness was that?
The Witness: In the court here that they asked about the
money, the man having money, and this man said he changed
a $5 bill for Mr. Tolbert that day, but he didn't verify to the
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Court, didn't tell the Court how he changed the man's $5
bill, which he changed with two pints of liquor and a $1 bill of
money. And I think, if I am correct, I believe they said that
the man had a little change in his pocket when he was found.
I believe that is the way it was said.
The Court: You were out there with him 1
The Witness: Yes.
page 73 } The Court: You did leave him there on the
groundY
The Witness: No, sir, when I left him, he was standing
up.
The Court: And they found him dead when¥
The Witness: Well, I don't know the approximate time,
they said they found him dead along about seven o'clock that
night.
The Court: That is a very remote, secluded section, as you
go up White Rock Cove¥
The Witness : · Yes, sir.
The Court: Now did any of the officers mistreat you in any
way, deny you any rights that you were entitled to?
The Witness : When I was asked to go on up on the hill to
state hospital to take a truth serum, would I take it, and I
. said, "Yes, sir, I will."
I went up on the hill and the doctor up there, which I can't
call his name-I don't know his name-asked if I had ever had
that before. I told him no, I never did. And he told me, he
said, "I am going to give you a shot and it is going
page 74 } to knock you out.''
I believe it was Deputy Snodgrass and if I ain't
mist~ken, I believe it was a state investigator was the two
with me and the doctor. And this doctor told me, said, "I
am going to knock you out and these people are going to ask
you questions. If you think any of them have got anything
against you, you better not take it.''
I told him, "Well, I will do it this way. I will take it, providing you get me a tape recorder or get my people to hear
me talk after this is over,'' and they wouldn't agree to that.
The Court : Did you take the truth serum?
The Witness: N~, sir, I wouldn't agree to it because they
wouldn't give me a tape recorder.
The Court: Were you mistreated or denied any rights by
any of the sheriff's department? Mr. Snodgrass, the man
who arrested you f
The Witness: No, sir.
The Court: Nobody mistreated you?
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The Witness : Only one.
The Court: Wait a minute, answer that. Did any of the
sheriff's department mistreat you in any way?
page 75 r The Witness: Only just one, one that mistreated me. I wouldn't say he mistreated me, but
he made a threat to me.
The Court: When was that, before the trial Y
The Witness: Yes, sir, that was before the warrant was
wrote. They asked me in this interrogation room. I believe
it was Mr. Matthews, Mr. Tag Wolfe and the Deputy Jake
Russell and Deputy Sid Snodgrass, and when I had made a
statement of what happened that day, and they went out, I
reckon they went out to write the warrant, Sid Snodgrass told
me, said if I didn't plead guilty, he was going· to see that I
got the electric chair.
The Court: That was Sid Snodgrass. Did you actually
make a statement to the officer~
The Witness: No, just a statement of what happened that
day.
The Court: Was that a written statemenU
Mr. Warren: Yes, it is in the record.
The Court: May I have that written statement?
Is there anything wrong about the written statemenU What I am trying to find out, if you were mistreated or if you
were deprived of your rights, Mr. Frye. If so, now is the
time to talk.
page 76 r The Witness: No, sir.
The Court: You have full opportunity. Nobody
is mistreating you now?
The Witness: No, sir.
The Court: This statement is this: "I, Glenn Frye, make
the following statement freely and voluntarily. I have been
told that the statement may be used for or against me and I
have not been threatened nor do I make this statement because
of any promises made to me. I have been told that I do not
have to make this statement and that I may have a lawyer
present if I desire.
"My name is Glenn W. Frye, I am 33 years old and I live
at Saltville, Route 1, with my wife and two kids. On Sunday,
October 6, about 1 :00 o'clock in the afternoon, Bill Tolbert
came to us sitting on the side of the road in Poore Valley.
John Stuart, Robert Dinsmore, Charlie Frye and myself were
together. We just sat around there and talked a little while
and John Stuart and Bill Tolbert had a little liquor, and we
sat around there about an hour I guess, it wasn't too long,
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then we moved about 50 yards from there and turned up into
the hollow where my father lives. John was wantpage 77 ~ ing to watch Dinsmore and somebody had stole
some liquor and John Stuart accused R.obert Dinsmore of stealing his liquor and then Bill Tolbert asked for
some more liquor and John Stuart told Robert to hunt him
some liquor and he brought it back to him and Bill Tolbert
took the lid off and passed it around to us all and then Vandy
Hogston come over there where· we was at then and John
Stuart asked Vandy Hogston what time it was and Vandy
showed it was four o'clock or 4:15, I don't know which he
did say. John Stuart said, 'I got to leave and do the milking', his wife was sick and we all left. John Stuart and Robert Dinsmore went one way and me and Vandy and Bill left
and went the other way. While we were down there in the
group in the hollow me and Bill Tolbert traded belts. We
walked out the road to the gate that led to Vandy Hogston's.
We went through the gate and up the road about 50 yards
and stopped and took another drink of Bill's liquor. Then
we went on up the road going on home and Bill and Vandy
were talking something about the drive-in theater. Bill bad
some tickets, he was telling Vandy something about it and
Vandy asked him for another drink of the liquor. Then Vandy
said, 'I might come over and go with you tonight,
page 78 ~ Bill.' And then V andy said, 'Let me have another
drink of that, Bill, and then Vandy went on up his
way and me and Bill followed the path down over the hill
and went through a fence and Bill jumped a creek and his
feet slipped out from under him and he sat backwards in
some bushes and then I jumped the creek and picked him up
and he was mumbling something about Daddy and me and him
~ot into a struggle there. He hit me with a stick and I hit
him with a stick and he sat down and I was talking to him
and got him up and he picked up his stick and went on up the
hill walking in front of me still mumbling about Daddy and
he went a little piece out from the top of the hill and he sat
back down again like he was sick. He was holding his throat
like he was wanting to throw up or something and his eyes
were right shiny looking and he had a billfold in his hand
open and said something about Alex. He didn't say no last
name, just Alex. I didn't know what he meant and I asked
him, 'Bill, are you sick~ Do you want me to take you home or
do you want me to go over there and tell some of them?'
And he said, 'No, Daddy, I will be all ri~ht'; and I left and
started toward my home and on the other end of the field

66

Supreme Court of Appeals of Virginia

Gle'YIIn W. Frye.
there was somebody in the bushes and hunting
for something. Looked like they was looking for
something, and had on a red coat and a blue look'"
ing hat, and I went over on top of the ridge. I looked back
and Bill Tolbert was standing up fooling with his britches
like he was going to take them off or something like that and
he went walking back towards the creek and I went on home
and come back and found Bill lying out there at the top of the
hill, with the belt around his neck and his billfold was lying
on his shirt and I got his billfold and put it back in his pocket
and loosened the belt around his neck and he breathed or
opened his mouth or something and I run out there to my
daddy's home and I went in the house. I went on in the
kitchen and my daddy was eating supper and I told him there
was something wrong with Bill Tolbert that he was dying
or there was something wrong with him and I asked him what
I should do, call the law or the doctor or what and he told me
no, not to fool with stuff like that that I could get myself in
serious trouble and then I asked him where Wesley was that
I wanted to go down in the valley after my wife and kids and
he said he (Wesley), and Marna had gone to take Sissy home
and I looked out the front door and seen the truck
page 80 ~ coming up the lane. I said, 'Here they come, I'll
go down there and ask him now.' And I walked
down there and stopped them and asked W es to take me down
after my wife and kids. He said, 'No, it was 6 :00 and he had
to go watch Disneyland on television', for me to go and get
Thompson, Tolbert or Dave Allison to take me down there,
and I went on across the road and asked Thompson. He was
sitting on his chop block whetting his ax. Said he couldn't
that he didn't have time, that he had to cut some wood. I
went on out to Dave Allison's and asked Dave to take me
down there and Dave took me and on our way. I told him to
take me on down to A. Ledbetter's, that I wanted to see him
about some potatoes and p;et us a pint of liquor. I gave him
a dollar to take me down there, and he said he would take me
down there, but that he couldn't wait on me that he would let
me out down there and then he let me out there, he come on
back home, I reckon, he left, I reckon he come on back home.
Then I ~ot the liquor from A. Ledbetter. I got a pint of gin
and pajd him three dollars for it and me and A. come back up
Poore Vallev in his car and we stopned at the Poore Valley
Church way up in Poore Valley where I was suppage 81 ~ posed to get out, and I knowed I bad never went
and got my wife and younguns and that I had to
page 79

~
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go get them and I went out from the church a little way to the
home of James Prater and I got James Prater out of the
house and asked him to take me back down the valley to get
my wife and children and he took me down to my wife's
mother's and I asked my wife if she was ready to come home
and she said no, that the younguns had done gone to bed that
she wouldn't fool with getting them up, that she would bring
them home in the morning. And me and James went over in
Cardwell Town and got Joe Roarks and went back to A. Ledbetter's and got us another pint of gin. I paid two dollars on
it and James Prater paid a dollar. I made A. Ledbetter to
open the store and I got two packs of cigarettes and a bottle of
pop and brought it with me and then we went back up the
valley to Anne Pearl Hayden's and I pecked on the door and
told her to let me in I wanted to talk to her and then she come
out the back with a mop and she hit at me with it but I
grabbed it then she throwed a pan of water at me and then
T. I. Davidson hit me with two pop bottles and I didn't know
no more then till I woke up in the hospital.
page 82 ~ "I already had one cut before T. I. fixed me
a good one and then I woke up in the hospital and
Dr. Finne had them working on me.
"I have read and have had read to me the above statement
and it is true to the best of my knowledge.''
Then it is sworn to on the 19th day of October.
Now going back to what I asked you there, wherein did
your lawyers leave out, other than about the exP.lanation of
the money and the change, wherein did they lead you astray
or do anything that you didn't want them to do?
The Witness : Well, they told meThe Court: Or R"ave you the wrong advice?
The Witness : Well, I put all my dependence in them, and
the way they come to me and told me how to act in court, and
about the man who had done been tried here for murder and
got :five years and the people in Smyth County was mad because they let him off so light, and if I took the same jury, the
jury would P.robably give me the electric chair. Said if it
was just before the judge, that we might handle the judge
better. And that is when-when the doctor got
page 83 r to the witness stand and said such stick as they
had evidence against me.
The Court: Said what?
The Witness: That the stick that they had here, I believe
they had it here in court, that the stick, the way he could
:figure it, would not fracture a man's skull to cause death, that
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he wouldn't pass judgment what killed him. Said he had a
weak heart, I believe it was, and the gash in his head, and I
believe he said a tear or something else, alcohol or something-! don't know what he said, said either one could cause
the death.
The Court: You realized that Bill was dead, Bill Tolbert Y
The Witness: No, I realized it after.
The Court: I mean before you were tried?
The Witness: Yes, sir.
The Court: And you realized that they were trying you
because they thought you killed him?
The Witness: Yes, sir.
The Court: Is that right or not?
The Witness: Yes.
The Court: If it isn't right, tell us so.
The Witness : Yes, sir.
page 84 ~ The Court: And you knew that you were being
tried because they thought that you killed, as you
say, your friend, Bill Tolbert?
The Witness: Yes, sir.
The Court: Now is there anything further you want to say,
Mr. Frye? You can ask your lawyer.
The Witness: There is one thing I would like to say that
will have some bearing on this case and most of it has no
bearing, something that I want to ask of the mercy of the
Court. About two years ago I lost iny wife in death.
The Court: I understood that.
The Witness : Over here in Saltville.
The Court: I understand further that you have been a good
prisoner.
The Witness : And I left two very small kids.
The Court : I understand they are small children.
The Witness: I think they are here today, both of them.
My Mama and Daddy are doing a good job, keeping them in
school and church and Sunday school, but they are getting
old, which they can't live much longer, and may live a long
time, up, that is up to God Almighty. Now I have been
down at the penitentiary about-well, a little over
page 85 ~ five years now, and I have got a good record.
The Court: I understand you have.
The Witness : I am a trusty. The warden said I was on
the list at the top of the prison, and I would like to ask the
Court to pray and to have mercy on me and see this in my
favor that I could go on out and take my kids where my
Mama and Daddy has got them. It was caused, the whole
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trouble was liquor, which I will never drink another drop,
and take my kids and raise them right from here on through.
The Court: Now then, are you telling the Court now that
these two lawyers that I appointed for you didn't represent
you properly?
The Witness: Well, sir, in the way, I wasn't represented
right.
The Court: What was that, is what I have been trying to
:find out. I want you to have a fair trial, to see that you do
have a fair trial.
Mr. Warren: I am again obliged to object. It is repetition
and repeated cross examination on that point.
The Court: I am not cross examining. I am just giving
him an opportunity to tell, Mr. Warren. I don't
page 86 ~ want to drag a thing in the world-it is free and
voluntary. He said the lawyers didn't treat him
properly, and I want to know wherein they failed, if they did
fail.
You don't have to say a word.
The Witness: I do want to say. They come up to the
jail and told me that they had papers o:n this man that that
stick had killed him.
The Court: I see.
The Witness : And about the prosecutor was going to
recommend me 50 years, and they would handle it and get it
lowered on down and plead guilty to it, and naturally the
stick had killed him and I had done said that I had killed him,
if the stick had killed him. The Court: If you knew you hadn't killed him, if that is
what you say, why didn't you ask for a trial by jury?
The Witness: I didn't know that, I was depending on
them.
The Court: I told you hereThe Witness: We got into court, I believe Dr. Campbell
was a witness, said such stick that was in .evidence would not
fracture the man's skull through death. That is
page 87 ~ where I was misrepresented by the attorneys right
·
there, by asking me to plead guilty. The stick had
killed him and the doctor said it had not killed him.
The Court : Is there anything else Y
The Witness: No, sir.
The Court: If you have been mistreated in anyway by anybody, now is the time to let the Court know.
The Witness: No, I reckon that is all, your Honor.
The Court: I have given you right much latitude. I didn't
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mean to cross examine you. There has been some objection
interposed by your counsel. If you have any further statement to make or any statement you want to change, I will hear
you fully.
Anything further, Mr. Warren Y
Mr. Warren: Yes, sir, in view of the questions of the Court.
RE-DIRECT EXAMINATION.
By Mr. Warren:
Q. You mentioned something about a lie detector, in answer
to the Court's questions. Did you take what we call a .lie de~
tector testY
page 88} A. Yes, sir, I took two.
Mr. Harp: Objection.
The Court : Did you take them before the trial?
The Witness: Yes, sir.
The Court: I thought you said a moment ago you didn't
take them?
Mr. Warren: That is the truth serum.
The Witness: That was up here on the hill.
The Court: All right, go ahead and tell the whole story.
By Mr. Warren:
Q. Where did you have these tests Y.
A. In Wytheville.
.
Q. At the state police headquarters?
A. Yes, sir;
Q. At whose request, if anyone's, did you take them Y
A. Mr. Tag Wolfe's.
Q. Were those tests or the results of those tests introduced
in evidence at your trial Y
A. No, sir.
Mr. Harp: Objection. Under Carter v. Commofi.IWealth, as
Mr. Warren well knows, the results of those tests are inadmissible in evidence.
·
page 89 } The Court: Did anybody ask to introduce them?
Did you want them introduced T What I am trying
to find out, I am going to let both sides tell the whole story
to find the truth, as near as we can find, all of the facts, all
of the pertinent facts. If he was misrepresented by counsel,
Mr. Warren, or failure to call witnesses, or rights were denied, in any material aspect, I want to know it. I don't know
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whether the tests, the manner in which they were taken and
the time and so forth-I don't know whether it is inadmissible
or not. I express no view.
By Mr. Warren:
Q. At any rate, you say they were taken at the request of
the sheriff~
A. Yes.
Court : Were they ever used in the trial~
Witness: No, sir.
Court: Did you ever request that they be used~
Witness : No, I didn't, I thought they would be used.
Court: Did you ever ask your counsel about them~
The Witness: No.
page 90 ~ The Court : Did you ever tell counsel that you
had taken the tests~
· The Witness: Yes, sir.
The Court: Did your counsel treat you nice and cooperate
with you and ask you questions~ I am not asking what they
asked you, or anything about that, but did they seem to take
an interest in your case~
The Witness: No, sir, they didn't seem like they was too
much interested in it, because one time in the interrogation
room, the first or second time they come over to the jail to see
me, they talked to me pretty rough. They said they wanted to
talk to me rough because that is the way they were going to
talk to me in court. If I ain't mistaken, I believe they talked
pretty rough there. I was crying once. I couldn't last, the
way they was on me.
The Court : Anything else tha.t you want to bring out~
Mr. Warren: No, your Honor.
The Court: Anything you gentlemen want to askf
Mr. Harp: No, sir.
The Court: Mr. Matthews, weren't you the
page 91 ~ Commonwealth's Attorney~
Mr. Matthews: Yes, sir, I was.
Mr. Harp: No, sir, we have no further questions.
The Court: All right, you may stand aside.
The
The
The
The
The

(Wtiness excused.)
The Court : All right, you gentlemen may call any pertinent
witnesses.
Mr. Harp: Call Mr. George M. Warren.
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Mr. Warren: I am going to object to that, if your Honor
please ..
Mr. Harp: I am caught in this situation and it is not very
pleasant for counsel, but this man initially represented the
petitioner at the preliminary hearing.
Mr. Warren: All right, in view of that statement, if that is
what he wants.
Mr. Harp: I don't know anything about it until this morning.
Mr. Warren: He said I could cross examine myself. I
thank him for that privilege.
The Court: I am going to grant each side a great deal of
latitude in view of the statement by the Supreme Court in
view of the charge made, factual allegations set
page 92 ~ forth, and I want to know the whole story.
GEORGE M. WARREN, JR.,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Harp:
Q. State your name, address and age.
A. George M. Warren, attorney at law, Bristol, Virginia.
Q. How long have you been engaged in the practice of law,
sir¥
A. About 16 years.
Q. You represented Glenn W. Frye at the time of the preliminary hearing y
A. No, sir, not officially. I had never been employed by
Mr. Frye. Would you like for me to explain that?
Q. Yes, sir, if you would, I would be grateful.
A. As I recall, Mrs. Frye, who is the lady who employed
me to represent this boy in this proceeding, came to see me
and told me that her son was in jail. I am not absolutely
sure of that. I might have been up here and the sheriff told
me Frye wanted to see me. In any event, I was put in contact with him and I did go see him, and I learned
page 93 ~ that he was in jail and he was charged with having killed this fellow William F. T'olbert. And he
told me generally of the circumstances of it and asked me if
I would represent him, and I told him yes, and I told him
what I would charge him to represent him, and I told him
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that I expected to have all or a substantial part of that fee
before I would undertake to represent him.
Now the preliminary hearing, there was no preliminary
hearing. I don't recall whether I called Judge Hoge over
the telephone or what I did-I have no certain recollection,
but I feel sure that I am the one who conveyed to Judge Hoge
the intention of this man to waive his preliminary hearing.
I don't know the circumstances leading up to it. I don't remember them.
Q. You don't recall being in court that day?
. A. No, but I do not deny it. I don't know whether I was
there. or not, but I do know that I had never seen the warrant
in this case.
The Court: I have a faint recollection that you were the
attorney in the first instance. It was brought to my mind this
morning.
The Witness: Well, I was aspiring to be, your Honor,
but I never got to be.
The Court: I have some faint recollection about
page 94 ~ your being in the case to start with.
Mr. Harp: I have no further questions, you may
cross examine.
The Witness: No Fearless Fosdick for me.
(Witness excused.)
D. BURKE GRAYBE.AL,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Harp:
Q. State your name, address and occupation, sir.
A. D. Burke Graybeal, attorney at law, Marion, Virginia.
Q. How long have you been engaged in the practice of law,
sirY
A. Since August of 1956.
Q. You were appointed by the CourtThe Court: Let-'s find out something about Mr. Graybeal's
background and education, his qualifications. They say he is
not a gopd lawyer.
Mr. Warren: I will admit he is a very fine lawyer and a
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very fine gentleman, a Christian gentleman in my
book.
The Court: That is my view, but I want to get
it in the record, ·his qualifications, just like you qualify an
expert.
·
Mr. Harp·: All right.
The Court: Give us your educational background, training, experience and so forth.
The Witness: I have a Bachelor of Arts Degree from
Emory and Henry College in '49; LL.B Degree from the
University of Virginia.
The Court: Louder, Mr. Graybeal and speak right up. here
to me.
The Witness: Law degree from the University of Virginia
in 1956.
page 95

~

By Mr. Harp:
Q. And you have been engaged in the practice of law since
that time and in this area, is that correct?
A. Yes.
The Court: I don't know, I want-where did you stand
in your class, upper third, or bottom third, if that is not embarrassing?
The Witness: I don't remember exactly, your Honor, but
it is the npper half, I can say that.
The Court: Upper 50 per cent of your class?
The Witness: Yes.
page 96 ~ The Court: Were you on the Law Review or
thing like that T
The Witness : No, sir.
The Court: You came here and began practice what month
in 1956?
The Witness : August of 1956.
The Court : Opened an office in Marion?
The Witness: Yes, sir.
The Court: By yourself or with somebody?
The Witness : By myself.
The Court: All right. T·hank you, sir.
By Mr. Harp:
Q. What kind of practice did you engage in, sir? What was
the type of practice you engaged in?
A. General practice of law.
Q. And do you do very mu·ch criminal work?
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A. Well, I did as much as I had opportunity to do.
Q. Prior to being appointed to represent Mr. Frye, had you
engaged in the trial of any cases where a man had been
charged with a felony, punishment by death~
A. Yes, just approximately 15 days prior to the date of the
trial for Glenn W. Frye, I participated in the defense of
Rudy Stroupe.
Q. What was he charged with~
page 97 ~ A. Murder.
Q. And what was the jury's verdict?
A. Five years in the penitentiary.
Q. Had you tried any felony cases other than that, capital
felony cases, that you can recall offhand~
A. N cit capital offense, no.
Q. But you had tried some criminal cases¥
A. Yes.
Q. Now you were appointed, I believe, to represent this man
on October 28, 1957?
A. Yes.
Q. Is that correct?
A. Yes.
Q. Along with Mr. Collins~
A. Yes.
Q. Did you talk with Mr. Frye on that date relative to the
matter~

A. Yes, we did.
Mr. Harp: Now, if the Court please, at this juncture I have
not talked to this gentleman. I have talked to Mr. Collins.
I understand they are somewhat concerned as to the· attorneyclient relationship, because I am going to have to go into
that.
The Court: I don't know what Mr. Warren's
page 98 ~ view is. Mr. Frye did go into it to a certain extent. If one side goes in, it looks like the other
goes in.
Mr. Warren: I concur with that entirely, your Honor.
The Court: You have no objection?
Mr. Warren: No, sir.
The Court: Ordinarily the relationship between the client
and the lawyer-it is a sacred relationship, and he can't be
called upon to divulge it, except in a court of prominent jurisdiction, where the matter comes in issue. They went into it
and Mr. Warren says he bas no objection.
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Mr. Warren: I think they are entitled to reply to it, that
is only fair.
The Court: Proceed.
By Mr. Harp:
Q. Would you tell us, Mr. Graybeal, how many times approximately that you and Mr. Collins, or you individually, saw
Mr. Frye in jail?
A. It is impossible for me to say the number of times, but
I am certain I saw him every day between the appointment
and the time of the trial, sometimes several times a day.
Q. So you saw him more than three times?
A. Yes.
page 99 ~ Q. And did you investigate the circumstances
surrounding the crime with which he was accused?
A. I did. At the time of the appointment, the judge instructed the Commonwealth's Attorney and the sheriff's department to give us full cooperation in investigating the
matter, and pursuant to that request, the sheriff's department
and the Commonwealth's Attorney took us to the scene .of the
alleged crime and showed us what they .expected to prove and
told us the names of the witnesses that tliey had, and we
were furnished a copy of the statement given by Mr. Frye.
At that time we separated ourselves then from the investigating officers and the Commonwealth's Attorney and
on that occasion we talked to members of the Frye family
with reference to Glenn's activities on the day of the alleged
crime.
I reinember specifically talking with his father and brother
who was there from out of state, West Virginia, or something,
I believe.
Q. Did you interview the witnesses which the Commonwealth was planning to call?
A. Yes, Deputy Sheriff Sid Snodgrass was the investigating
officer, and we talked with him at some length about the evidence that he had gathered in the matter.
page 100 ~ Q. Did he give you all of the information and
evidence that he had as far as you know?
A. He did, as far as we know.
Q. How about other witnesses?
A. Well, we interviewed quite a few witnesses over there.
I remember particularly Vandy Hogston on a separate trip
Mr. Collins and I made to Saltville in my car. We interviewed
quite a few witnesses that had been suggested to us, and we
drove to the plant there at Olin Mathieson and waited until
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quitting time so that we could interview Mr. Vandy Hogston.
I remember that particularly.
Q. Do you recall interviewing any other witnesses offhand~

A. We interviewed Dr. C. C. Hatfield. I believe we interviewed Dr. Campbell, who was the medical examiner in the
case.
Q. Did you have this man examined by a psychiatrist to
determine whether or not he was capable of standing trial?
A. In view of our interview with Dr. Hatfield, we had reason to believe that the man might be psychotic. Based on
that information, we asked Judge Hutton to set a hearing as
to his competency to participate in his own defense, which
hearing was set for November 13. We summoned Dr. Hatfield for that hearing, and in the meantime, to
page 101 ~ acquaint ourselves further with his mental condition, Mr. Collins and I asked Dr. E. B. J. Whitmore of the staff of the Southwestern State Hospital to talk
with the defendant. Dr. Whitmore did talk with him for
approximately two hours and a half the evening before the
hearing set on that matter, and Dr. Whitmore reported to us
that he could not find any evidence of a psychotic condition,
and based on that report to us, we withdrew our request for a
mental examination.
Q. Now, sir, you have testified, I believe that you saw Mr.
Frye about every day between the time of your appointment
and the day of the trial. Did you go over the evidence with
him as you developed it and point out to him what you had
found out about the case~
A. Yes, we did, very carefully. We explained to him
what the various witnesses were saying. He was saying that
he had acquired the money they found in his possession from
his mother, and we indicated that we had talked with his
mother and that she had told us that she had not given him
any money. We fully apprised him of all of the facts that
we had in our record.
Q. What was his attitude, sir?
A. Well, anytime we would confront him with what appeared to be fact controverting what he would
page 102 ~ say, then he would come up with a little different
angle, a little different story about the matter.
I think he tried to be cooperative, though.
Q. Would you investigate this new angle or story he. gave
to you?
A. We would.
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The Court: Where is your office here 1 Err I forget it,
where is your office located, your law office with reference to
the jaiH How many blocks away1 What distance away?
The Witness: I would say within a hundred yards.
The Court: The jail is to the rear of the courthouse?
The Witness : Yes .
. The Court: You were in and around the jail at numerous
times, you say?
The Witness: Yes, sir.
The Court: All right, proceed.
By Mr. Harp:
Q. Did you discuss with Mr. Frye the possible penalties
andMr. Warren: I am going to object to that. Let him just
say what he told Mr. Frye. I think he is leading.
page 103 ~ The Court: I don't know gentlemen. I don't
know-as a lawyer, I don't know how he felt
about betraying the evidence or secrets, if it be secrets, or
confidence of his client. If you all have no objection, just go
ahead and tell the whole story.
Mr. Warren: I think· he should conduct his examination in
accordance with the rules that govern that.
The Court: What particular objection 1
Mr. Warren : I think he is just leading, asking about each
individual item.
The Court: All right, don't lead.
Mr. Harp: I was trying to save a little time.
By Mr. Harp:
Q. Would you state whether or not you discussed with Mr.
Frye the possible penalties, the possible sentence which he
would be subject to, should he be convicted, sir?
A. I did. We discussed that at some length with Mr. Frye
in trying to advise him fully of his rights.
Q. What did you tell him, sir?
A. Well, I don't remember specifically, but I remember
that I told him that I had been recently involved in a murder
case, the Stroupe case, and had told him there that the jury
had returned a verdict of manslaughter of five
page 104 ~ years. I told him that under the evidence there
was-in my· opinion-a jury question as to
whether or not he was implicated in the robbery which occurred on or about the time of the homicide. That his state-
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ment about hitting the man over the head involved him to
some degree in the homicide. In my opinion, the range of
possibility of a jury verdict went from the maximum of a
death penalty, down through manslaughter, and of course, not
guilty, if the jury so decided.
Q. Would you state whether or not Mr. Frye was advised
that he was pleading-rather that he was charged with
murder?
A. He knew that he was charged with murder.
Mr. Warren: ·I object to that. That isn't what he was
asked, if your Honor please.
The Court: Go forward and make any further explanation.
Mr. Frye said he didn't think so, and the lawyer said he knew
he was. That is the point I have got to decide, among others.
Go forward.
The Witness: In my opinion he knew that he was charged
with murder because our whole defense was as to that charge.
Mr. Warren: I object and move to strike.
The Court: Objection overruled. That is a
page 105 ~ conclusion, is that your objection?
Mr. Warren: Yes.
The Court: Just state the facts.
Mr. "\Varren : Exception.
The Court: If you advised him that he was charged with
murder or what your views were, just go ahead and detail
the relationship, the conversation, I take it. Is that what you
want?
Mr. Harp : Yes, sir.
The Court: All right, proceed.
By Mr. Harp:
Q. All right, Mr. Graybeal.
A. Your Honor, it is hard to recall exactly conversations,
but the gist of my conversation with the defendant Mr. Frye
was to the effect, as I had outlined, there was evidence to
implicate him in a robbery in connection with the homicide,
and that his statement to the investigating officers admitted
that he had struck the man over the head in a combat, and
that in view of those items of evidence, that the Commonwealth was trying to and was prepared to make a case of
murder in the first degree.
By Mr. Harp:
Q. Now did you-what were your plans m regard to
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whether-let me ask the question this way. Would you state
whether or not you anticipated trying this case before a
jury'
page 106 ~ A. We had.
Q. What was the basis for that¥
A. Well, the defendant, after the advice that we had given
him along the lines of the case, stated that he wanted a jury
trial, and pursuant to that request, Mr. Collins and I had
prepared instructions, and the day before had spent a good
deal of time working on an opening statement to be given at
the trial.
Q. Had you prepared instructions?
A. We had, yes.
Q. What caused the change in plans~
A. Late in the afternoon of the day before the trial, I got
a messag·e from the jailer saying that Mr. Frye wanted to see
me. I went over to see him, and at that time he told me that
he didn't want to take the chance of a jury trial, that he
wanted to enter a plea.
Q. ·What did you do at that juncture¥
A. My recollection is we got word to a court reporter that
we had made arrangements to have present for the trial and
asked her not to come, and I believe we notified the Commonwealth's Attorney of the change in plans.
Q. Did you discuss the matter with the Commonwealth's
Attorney?
A. I believe we did, yes.
page 107 ~ Q. What was the gist of that discussion, sir¥
A. Well, I conveyed to the Commonwealth's
Attorney the attitude of the defendant, and at that time I
believe the Commonwealth's Attorney, Mr. Matthews, said
that he would recommend a sentence of 50 years.
Q. Did you then discuss this with Mr. Frye¥
A. Yes, we discussed the recommendation of 50 years with
Mr. Frye, and we were very careful to point out to Mr. Frye
that was mere recommendation only of the Commonwealth's
Attorney, and that the Court had said repeatedly that he is not
bound until he hears the evidence, and it would be only a
recommendation, and that we could not nor could anybody
guarantee him what sentence the judge would impose.
Q. Would you state whether or not you suggested to
him that you could get the amount of time reduced to less
than 50 years¥
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A. I did not.
Q. Would you state whether or not you promised him in
anyway that the maximum sentence that would be imposed
would be 50 years?
A. No, we did not make any promise to him at all. We just
said that would be the recommendation of the Commonwealth's Attorney.
page 108 }-

Mr. Warren: Object to that.
The Court: I will let Mr. Graybeal state what
his understanding was, and what he advised his client. I
don't guess he can state what the client's understanding was.
That is a matter wholly within Mr. Frye's knowledge.
The Witness : I tried to make it as clear as I could that
that was a mere recommendation of the Commonwealth's At~
torney.
By Mr. Harp:
Q. Then after the sentence was imposed, did you see Mr.
Frye over in the jail?
A. I did.
Q. What did he tell you at that time?
A. Well, he was upset, as we were with the degree of punishment. He asked if we would talk to the judge about possibly
reconsidering it in reduction. We told him that we would,
and we did, and the judge said in view of the evidence that he
could not impose anything but what he had imposed, and that
information was conveyed to Mr. Frye.
Q. How and when?
A. After talking with the judge, I went back to the jail myself and told the defendant.
Q. Did Mr. F'rye ask you to appeal the case?
A. He did not.
page 109 }- Q. Has he contacted you since he was sent to
the penitentiary in Richmond?
A. No, sir.
Mr. Harp: Can I have a moment, sirT
The Court: You may.
Mr. Harp: I have no further questions.
The Court: Any questions, Mr. Matthews? You were here
during the course of the proceedings.
Mr. Matthews: No, sir.
The Court: Mr. Warren.
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CROSS EXAMINATION.

By Mr. Warren:
Q. Mr. Graybeal, you had been practicing what, a year and
two months at the time1
A. Yes, sir.
Q. You were appointed to defend this man 1
A. Yes, sir.
Q. How long had Mr. Collins been practicing, do you know?
A. I do not. Something less than that.
Q. Something less than that 1
A. Yes.
Q. You say you had had a capital case only what, two
weeks before this time~
page 110 r A. Yes, sir.
Q. Now had you ever been in a murder case
prior to that time or any case involving capital offense 1
A. No, sir.
Q. ·Who was with you in the Stroupe case 1
A. Charles L. Harrington.
Q. He is also an attorney practicing at the bar of this court,
is he not?
·
A. He is.
Q. Mr. Graybeal, you say that you told Frye that there was
no certainty at all that the Court would follow the recommendation of the Commonwealth's Attorney1
A. Yes, sir.
Q. Well, at that time or at any time prior to his being convicted, had you ever read the indictment in this case 1
A. I had. I had the day of the appointment, yes.
Q. You read it at that time1
A. Yes, sir.
Q. Did you recognize it as being an indictment in the
statutory language for manslaughter 1
Mr. Harp: Object. That is a conclusion of law, and I am
going to argue that very point, sir.
Mr. Warren: He is going to have a difficult
page 111 r time having conceded in his brief before the Supreme Court in another hearing in this case that
it is a pure manslaughter indictment, if your Honor please.
Mr. Harp: I have never conceded that point at all. I have
conceded that it is an indictment prescribed by the statute,
and the statute says shall be sufficient for manslaughter,
sir.
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The Court: All right. Go forward. Objection overruled.
Mr. Harp : Note my exception, please, sir.
The Court: I will let Mr. Graybeal give his version about
the indictment, and what he did in defense of his client, which
~he Court appointed him to defend.
, The Witness: I was aware of the statutory forms of an
indictment. I also was of the opinion that those were mere
forms set forth by the legislature and not exclusive of any
,other form.

By Mr. Warren:
Q. You recognized that at that time~
A. I believe so, yes.
Q. Did you and Mr. Collins have any discussion as to the
form· and content of the. indictment as to whether or not it
charged one crime or another~
page 112 ~ A. Not as such, as I recall, no, sir.
Q Well now, you say you had prepared this
case for trial~
A. Yes, sir.
Q. And then at the last minute the defendant decided he
wanted to enter a plea?
A. ·That is right.
Q. And on the following day that was done f
A. Yes, sir.
Q. Well now, you say you were upset by the sentence that
was imposed, as was the defendanU
A. Yes.
Q. Is it a fact that he sent for you to come over to the jail
after he had heen taken away, following the sentencing~
A. It may be. I know that I talked with him and had
planned to talk to him. He may have sent for me.
Q. Was that the same day, Friday, November 15 ~
A. Yes, sir.
. . Q. And at that time I will ask you if he didn't ask you to
get him a new trial, among other things, or words to that
effect~

A I don't recall. He was upset at the degree of penalty
imposed, and he asked if there was any way that
page 113 ~ we could talk to the judge to see if we could get it
reduced. I told him we would talk to the judge
and ask him to reconsider, which we did, with no success, and
I gave that information to Mr. Frye.
Q. But you don't recall whether you discussed with him a
new trial or whether he mentioned it to you~
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A. No, I don't recall.
Q. Now ofter you came back and talked to the Court was
that on the same day still, November 15?
A. As I recall, yes.
Q. And then you went back for a second time and advised
the defendant that the Court would not change the sentence
or reconsider it?
A. That is right.
Q. At that time did you have any further discussion with
the defendant concerning a new trial, or a rehearing, or an
appeal, or any further proceeding?
A. There was no discussion about further proceedings,
about an appeal, or rehearing, or anything of that sort, that
I recall, no, sir.
Q. Do I understand you to say that when you read the indictment that you realized it was the language of the short
form indictment for manslaughter prescribed by the Code?
page 114

~

Mr. Harp : Same objection.
The Court: Objection overruled.

A. I don't know that I will say that I knew it was in the
exact language of it. I was aware that the Code had prescribed certain forms.
By Mr. Warren:
Q. Were you aware that this was the form of manslaughter!
Mr. Harp: Same objection.
The Court: Objection overruled.
Mr. Harp : Exception.
By Mr. Warren:
Q. Is that what I understood you to say?
· A. I don't know that I would say that. It was my opinion
that the indictment was sufficient for murder.
Q. That was your opinion T
A. Yes.
Q. But were you aware that the words ''kill and slay"
contained in the indictment were the same "kill and slay"
that are containedThe Court: 19.1-166.
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By Mr. Warren:
Q. Section 19.1-166 of the Code. Let me see if I can make
myself a little more clear. You were aware, as I understand
you, if not, please correct me, you were aware that the statutory form of an indictment for manslaughter as
page 115 ~ set forth in this section to which I have just referred does say ''feloniously and unlawfully did
kill and slay"-you knew that the statute so provided, did·
you not?
A. I knew that the statute prescribed forms and I was
aware ·of those forms generally.
Q. You were aware of the forms?
A. Yes.
. Q. And in the particulars in which I have mentioned?
A. Yes, sir, I believe so.
Q. Or the particulars which I have mentioned. You said
yes, sir.
A. Yes, sir.
Q. The defendant was removed, I believe, from Smyth
County and taken to Richmond on the day after the trial, or
did you know that?
A. I knew it was shortly thereafter. I don't remember
now that it was the day after.
Q. Did you have any further contact of any kind with him?
Did you try to contact him or did he ever contact you?
A. I never tried to contact him, and I don't recall ever having been contacted by him directly or indirectly.
Q. One other thing, Mr. Graybeal. Excuse me
page 116 ~ a minute.
That is all, thank you, sir.
The Court: Wait a minute. Any statement that you desider to make? The Court appointed you, Mr. Graybeal, to
represent this man and you have been called as a witness.
Any statement that you desire to make pertaining to your
service rendered this individual, Mr. Frye?
The Witness : No, sir, I can't think of anything else.
The Court: Now, there is mentioned here, gentlemen that
the valid petition for writ of habeas corpus-it is mentioned
here in the opinion of the Supreme Court at 203 Virginia
542-on October 1, 1958-no appeal was taken and so forth.
Were you cognizant of that petition or know anything about
that? I have so many of these petitions for the inmates up
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here at Southwestern State, it is difficult for me to remember
them all.
The Witness: Yes, your Honor, I was present at the time
you considered that matter at that time.
The Court: Did we have a hearing here in court, Mr. GraybeaU Any record of it anywhere~
Mr. Harp : Yes, sir.
page 117 ~ The Court: Let's see that order. Read that
order in the record, Mr. Clerk.
The Clerk: Give me just a minute.
Mr. Harp: That is one of the exhibits in this proceeding.
It is an exhibit in this proceeding.
Mr. Warren: Would the Court like to see it¥
The Court: Yes, to refresh my mind. I have been so busy
actually trying cases the lastMr. Warren: September 29, 1958.
The Court: I haven't had a chance to review this as much.
as I wanted to.
Glenn W. Frye versus W. Frank Smyth, Jr., .and so forth.
Present: J. Aubrey Matthews, attorney for the Commonwealth, Smyth County, L. Preston Collins, III, D; Burke Graybeal, and J. T. Wolfe, sheriff.
This is the order on page 34 of this record, No. 5409.
Follow me, Mr. Clerk, and see if this is the order.
"On or about the 29th day of September, 1958, the undersigned judge of this court received through the United States
mail .at Abingdon, Virginia a petition for writ of habeas
corpus purportedly signed by Glenn W. Frye, petitioner, with
an affidavit dated the 27th day of June, 1958 and
page 118 ~ certain exhibits.
"The Court on this 1st day of October, 1958
having maturely considered said petition .and the records of
said trial and conferred with counsel representing petitioner
at said trial, is of the opinion that the petitioner, Glenn W.
Frye, had a wholly fair and impartial trial and was ably represented by competent counsel, is of the opinion and doth so
find that no probable cause is shown for the issuance of said
writ and the application for writ of habeas corpus ad subjiciendum is hereby denied. The petition and exhibits are or,.
dered filed in the clerk's office of this court and a copy of this
order mailed by the clerk of this court to Glenn W. Frye at
the Virginia State Penitentiary.''
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Common Law Order Book 15, Page 441.
All right, is there anything further you want to inquire
about that hearing~
Mr. Warren: If your Honor please, I respectfully object
to your referring to it as a hearing in that regard.
The Court: That proceeding then I will put it that way.
Whatever it was ..
By Mr. Warren:
Q. Mr. Graybeal, the order which his Honor has
page 119 ~ just read that was entered October 1, 1958 on a
prior petition for a writ of habeGtS corpu.sThe Court: Do you have that prior petition 1
By Mr. Warren:
Q. Mentions that the Court conferred with the attorneys
who represented the defendant at the trial. Did the Court
confer with you about it~
A. Yes, sir.
Q. Was the petitioner here~
A. No, sir.
Q. Were you representing the petitioner in that proceeding~

A. No, sir.
Q. Had you been approached or engaged in anyway to represent him~
A. No, sir.
Q. Did he have counsel to your knowledge in regard to that
proceeding?
A. Not to my knowledge.
Q. Was there a hearing of any type 7
A. It is kind of hard to define. We had-the matter was
heard by the judge in chambers, as I recall. Mr. Matthews
was present, Mr. Collins and I.
Q. What was heard, just a statement of counsel
page 120 ~ you mean~
A. Well, I think you commented on the petition
and asked questions in regard to the petition.
Q. There were no witnesses sworn or anything of that
sort?
A. No.
Q. No evidence presented at that time by the defendant 7
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A. No, sir.
Q. And no writ of habeas corpus actually issued as a result
of that petition~
A. Not to my knowledge.
Mr. Warren: All right, sir.
The Court : Any further questions Y
Mr. Harp: No, sir.
The Court: What position do you hold in Smyth County,
Mr. Graybeal, official position Y
The Witness: Substitute Judge, Smyth County Court.
The Court: When were you appointed to that?
The Witness: In 1957, I believe, your Honor.
The Court: Do you know the date of that?
The Witness: May or June, I am not sure.
The Court: Do you hold any other official posipage 121 ~ tion Y
The Witness: No, sir.
The Court : You are a regular practitioner and passed the
Virginia State Bar Examination Y
The Witness: Yes.
The Court : And you qualified in the Supreme Court 1
The Witness: Yes, sir.
The Court: Had you practiced any in the Supreme Court
at the date of this hearing when the Court appointed you in
Mr. Frye's case~
The Witness: I had qualified, but I had not practiced.
The Court: What is your age, or what was your age then
in '57, October of '57, the date of this hearing, if you don't
mind telling?
The Witness: Twenty-nine, I believe.
The Court: Did the officers cooperate· with you fully?
The Witness: Yes, sir.
The Court: I mentioned the fact that the Court when he
appointed you, that he instructed the Commonwealth's Attorney and investigating officers to give you full access to
their records. Did they do that Y
page 122 ~ The Witness : They did. They told us about
the polygraph test and told us that others called
as witnesses had been subjected to the polygraph test. They
made available to us everything, I believe, that related to the
case.
The Court: Nothing withheld so far as you know Y
The Witness: Nothing that I know of, no, sir.
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The Court: Did the Commonwealth's Attorney apprise you
of the facts of his side of the case~
The Witness: Yes, sir.
The Court: Were you and Mr. Collins diligent in your
investigation of the facts~ How much time-I am trying to
find-how much time-do you know how many man-hours,
could you estimate, that you and Mr. Collins put in on the
case from the day of appointment until the day of the trial~
The Witness: I think we worked at it full time. We just
weren't involved in anything else between October 31 and the
day of the trial. I was involved in the other case through
the 31st, but other than that, I think I gave it full time.
The Court: Could you give any estimate of the number of
man-hours~
~

The Witness:· It would be hard to do, your
Honor. We worked all day on it, and as Dr.
Whitmore, for example, spent two hours and a half at night,
we were engaged in night work on the matter, too.
The Court: Did you have any notes in your file~ I used
to keep a record in mine, not of my time, but the things I had
done in cases of this character. Do you have any notes that
refresh your memory as to what preparation you had made
for the trial, other than what you have outlined here? You
prepared your instructions, investigated witnesses and talked
to your client numerous times, you said, and talked to these
doctors. Do you have any idea how many trips you made over
to the Poore Valley section of the county~
The Witness: No. sir, I don't. I know there were several
trips. I remember taking my car specifically one time, the
time we talked to V andy Hogston. I know the sheriff took us
on one occasion, and I know we were there on several other
occasions, too.
The Court: Did your client, Mr. Frye, did he make any suggestions to you about calling witnesses~ He made
page 124 ~ mention awhile ago about your failure to question
this one witness about the change, the money, and
you failed to call a doctor from Saltville. Do you have any
recollection about that~ Dr. Hatfield.
The Witness: We had summoned Dr. Hatfield for the
hearing on the question of mental capacity, and in view of
what Dr. Whitmore had said, we withdrew that. I do notrecall, I don't believe he was requested as a witness for the
trial.
The Court : Looking back over it, it has been five yearslooking back over it and viewing it in retrospect, is there
page 123
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anything now .that you know that you could have done that you
failed to do~
Mr. Warren: I am going to have to object.
The Court: All right, objection sustained. He said we
weren't diligent .about the indictment. I want to know if he
failed to do anything. I am trying to find out if this man's
rights have been violated in any instance. If so, I want to
correct them. If they haven't been violated, I am not. I
want all of the facts. I don't mean to ask any questions that
are not proper. If you don't want that to go in, okay. You
may stand aside.
(Witness excused.)
Mr. Harp: Could we have a five minute's repage 125

~ cess~

The Court: Gentlemen, we had one a minute
ago. Let's go along.
Mr. Harp: I have a transportation problem and I see the
trooper is here. I have got a plane reservation, and I have
got to make some changes in view of the weather.
The Court: All right.
(Short recess.)
The Court: I want to ask what the standing is of Mr.
Graybeal and Mr. Collins at the bar¥ Any objection to my
calling older members of the bar~
Mr. Warren: To be perfectly frank, I object to the Court
calling any witnesses.
· The Court: I want all of the facts. They say they are
not competent counsel.
Mr. Warren: I haven't said anything.
The Court: He says that.
Mr. Warren: I do think it is up to the attorney general to
call such witnesses as he wants.
The Court: The Court has got to pass on it. I am going
to see that justice is done, if I am able, and if you don't
call them, I am going to. I think they are very fine young
lawyers.
·
·
Mr. Warren: I don't think there would be
page 126 r any dissension, and I have admitted that.
The Court: He says not( Mr. Harp is not.present in the courtroom.)
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The Court: I just want to know about the standing of the
members of the bar. I know what my view is, I am just going
to see if it is eorrect. Any objection to calling Mr. Repass,
or Mr. Lincoln, or Mr. Hoge, or some of the older members
of the bar?
Mr. Warren: I just believe that you and I as lawyers will
understand I am obliged to object to that.
The Court: I can't see why. ·
Mr. Warren: Well, I just have to do my duty as I ·see
it.
The Court: I don't see any objection.
Mr. Warren: I do have to object to it.
The Court: I am going to call them anyway, if they don't
call them. They have made an attack on these two young
lawyers, Mr. Frye and his petition. I want Mr. Frye-I
am just as anxious as he is.
Gentlemen, may we resume.
(Mr. Harp is present in courtroom.)·
page 127

~

The Court: Next witness, please. · Let's go
along.
Mr. Harp: Mr. Collins.

LEWIS PRESTON COLLINS, III,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Harp:
Q. State your name and address and occupation, please.
A. Lewis Preston Collins, III, 210 North Church Street,
Marion, Virginia, attorney.
Q. How long have you been practicing?
A. Since September, 1957.
Q. Would you state your educational background, please,
s1r.
A. Marion High Sehool, St. Patrick's Preparatory School,
B. A., Washington & Lee, LL.B, Washington & Lee. Member
of State Bar of Virginia.
Q. All right. You were appointed by the Court, together
with Mr. Graybeal, to represent Mr. Frye, is that correct?.
A. That is correct.
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Q. Would you tell the Court what you did after you were
appointed, sir?
A. Immediately upon appointment Mr. Graypage 128 ~ heal and I talked to Mr. Frye. It was a rough
case. We wanted the facts as he saw it. We had
to ask him what his facts, factual situation was. The Court
had instructed the sheriffs department and the Commonwealth's Attorney to be of any assistance and all assistance
that we requested, and which they did fully. Mr. Graybeal
and I were accompanied by the sheriff and I believe by the
Commonwealth's Attorney very shortly thereafter to the site
of the alleged crime. The sheriff showed us where the sticks
were, where the deceased man was found. He told us the
condition of the man. The sheriff then left us on our own.
We went to Mr. Frye's home or to the home of his parents.
We talked to his relatives. I am not sure exactly on that trip
whether or not we talked to Dr. Hatfield, but either on that
trip or on another trip, we went to the Saltville Hospital to
the office of Dr. Hatfield.
On a third occasion we went to Mathieson Alkali Factory,
Olin Mathieson, and waited until the shift let out to talk to a
witness, Mr. Hogston. We were informed after all, in the
early stages immediately after appointment, that Mr. Frye
wanted to plead not guilty. We wanted the facts from-we
wanted the facts from the sheriff's department as they saw
it.
We were prepared to go on trial before a jury.
page 129 ~ We drew up the instructions. It was my lot to
make the opening statement. With the assistance
and help of another local attorney and Mr. Graybeal, we sat
down and composed the opening statement, which I do not
now have, after five years.
The day before or day or two before the trial, after having
talked to the Commonwealth's Attorney to find out what pos- ,
sibility we might present for our client, as to whether or
no~let him decide, to advise what the possibilities were of
trial by jury, plea of not guilty, trial before the Court alone,
without a plea of guilty, or plea of guilty-we did not advise
'him as to what he should do. We left the decision to him, as
I remember. Discussed it with the Commonwealth's Attorney,
and he told us that he would recommend a sentence of 50
years.
We told our client, gave him this information and-to go
back again to Dr. Hatfield's visit, there was some discussion
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there. Dr. Hatfield felt that tbe man might be psychotic. So
I myself called Dr. Whitmore, E. B. J. Whitmore, who was
then on the staff of Southwestern State Hospital and a friend
of mine, and I asked him if he would go to the jail and talk
to Mr. Frye, which he graciously consented to do.
We had arranged for a hearing based on the
page 130 ~ possibilities of what this investigation might show
by Dr. Whitmore, and that night, after maybe 9
or 10 o'clock that night, after the visit to the jail by Dr.
Whitmore, he informed us that in his opinion ther~ was no
grounds here, that the man was not psychotic. Therefore, we
asked the Court to dismiss our request for the hearing as to
his mental capacity.
It was getting closer up to the trial. After all of the information we had, and we were ready to go to trial, as I remember, Mr. Graybeal was called to the jail and I think I
probably went, too, and we discussed it and with the recommendation-the hope that might he involved there, with no
guarantees whatsoever that that would be the decision of the
court, Mr. Frye informed us that he wanted to plead guilty.
We had called witnesses. We had summoned witnesses. We
had asked Mrs. Greiner to be here for the trial, but when the
.decision was made to plead guilty The Court: Mrs. Greiner is the court reporter, let the
record so show.
A. We felt there was no necessity for her being here. We
called her and said that her services would not be needed.
We presented the case. We informed Mr. Frye of his
right to testify or not to testify. We informed
page 131 ~ him of what might take place, if he did testify.
The decision was his. The Court informed him of
his right to testify and ·he did not testify, and the decision
was handed down. And I personally did not see Mr. Frye after
that, after the hearing here in the courthouse.
After Mr. Graybeal had talked to Mr. Frye that afternoon,
after the trial, I was called by Mr. Graybeal and told of the
request to talk to the judge. I participated in that discussion·
with the Court to try to have the sentence reduced. The
Court felt that was not proper and proper sentence had been
rendered, and I did not see the defendant again. I don't know
whether I have left out anything or not.
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By Mr. Harp:
Q. Do you remember how many times you saw Mr. Frye
in jail~
A. I could not say. It was frequent.
Q. Was it everyday~
A. I cannot say that I saw him everyday. I am sure that
I did not see him every single day between October 28 and
November 15, but I would say at least two to three or four
times each week of that period.
Q. You saw him more than three times~
A. Yes, sir. We saw him the first day whim we were appointed. After our separate investigations, one
page 132 ~ day when we went to the scene of the alleged
crime, we told him of our findings there. We
told him after we had seen Mr. Hogston on another occasion
at Mathieson Alkali. We kept him informed of what evidence
the Commonwealth's Attorney was prepared to bring before
the court. There were a good many times that we saw him.
Mr. Harp: No further questions.
Mr. Warren: I believe that is all.
The Court: Anything you want to say, Mr. Collins?
The Witness: The only thing that I can say at the time
we felt we thought we were doing the best we could for him.
The Court: State whether or not you had advised him of
:the charge contained in the indictment, what it was~
The Witness : We informed him, I assume, that it was a
charge of murder.
Mr. Warren: I will have to object to what be assumes.
The Court: All right. Objection overruled.
The Witness: The trial was based on a defense in first-in
murder. We based our case and prepared our case and went
on that plan.
page 133 ~ The Court: Wber.e is your office located~
The Witness : Bank of· Marion Building.
The Court: How far from the jail¥
The Witness: One block.
The Court: And the jail is bow far from the courthouse T
The Witness: Thirty feet, forty feet, fifty feet.
The Court: Now then so far as you know were you denied
access to any information by the Commonwealth's Attorney's
office or the sheriff's department T
The Witness: No, sir.
The Court: Did each office and the member of those offices
cooperate with you fully?
The Witness : In every way.

Glenn W. Frye v. W. K. Cunningham, Jr.

95

Lewis Preston CoUins, III.
The Court: Did you, so far as you now recollect or remember, refuse to investigate any point requested by your client~
The Witness: Not to' my knowledge.
The Court: Did he give you the names of any witnesses
that you failed to interview or to summons¥
The Witness : Not to my knowledge.
The Court: So far as you know did he receive a wholly
fair and impartial trial T
page 134 ~ The Witness: As far as I know, he did, sir.
The Court: Any complaint made by him to you
during the course of the proceedings T
The Witness: No, sir.
The Court: That he wanted to testify or you wouldn't let
him testify or anything like that T
The Witness: No, sir. We only informed him of his right
to testify or not to testify, that he had that privilege.
The Court: I believe your father was a lawyer here at this
bar, the late L. Preston Collins T
The Witness: Yes, sir.
The Court: You said one other lawyer helped you with
an outline or something. Would you mind stating who that
wasT
The Witness: No, sir. Mr. Harrington was in the office,
who is in the same building with Mr. Graybeal. We were
working on it and it was my first presentation before the
Court as to the wording, what wording should be used.
The Court: Could you give the Court any idea of how
many hours or days or estimate of time that you spent in
preparation of this man's case for trial T
The Witness: No, sir, I couldn't your Honor.
page 135 ~ I know we made at least three trips to Rich
Valley and Saltville area. We spent time at the
jail. We spent time preparing our case. We spent time
talking to the local officers. We spent time in your office on
certain discussions as to the tests at the hospital, the doctors.
I just cannot say how many hours or days.
The Court: Was any request made for further time before
trial date, between the date of your appointment and actual
trial date?
The Witness: Not that I remember, sir-.
The Court: Did your client, so far as you recall, want additional timeT
The Witness : No, sir.
The Court: Anything further, gentlemen¥
Mr. Warren : Yes, one question in view of that.
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Charrles L. Harrington.
CROSS EXAMINATION.
By Mr. Warren:
Q. Mr. Collins, you say you started practicing in September of 1957~
A. Yes, sir.
Mr. Warren: That is all.
The Court: I believe you stated you were a graduate of
Washington & Lee Law School~
page 136 ~ The Witness: Yes, sir.
The Court: All right.
(Witness excused.)
CHARLES L. HARRINGTON,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Harp:
Q. Would you state your name, address and occupation,
please.
A. Charles L. Harrington, attorney, Marion, Virginia.
Q. How long have you been practicing law here, sir?
A. I started practicing here in August of 1955. .
Q'. Would you state whether or not you assisted Mr. 'Collins
in preparing his opening statement for the Frye case?
A. I did.
Mr. Harp : No further questions.
The Court : Did you render any other assistance to the
gentlemen in preparation for trial?
The Witness: Your Honor, as I recall at that
page 137 ~ time Mr. Graybeal and I had our offices together,
and, of course, we were using a secretary together. When they were preparing instructions from time to
time, they would discuss the intructions with me. I can't recall any specific instructions or any specific conversation. But
I do know that they prepared the instructions, because my
secretary and Mr. Graybeal's secretary prepared them.
The Court: What was the theory~ These gentlemen told
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about the instructions. Nobody asked them. What was the
theory of the defense. I will call Mr. Graybeal back.
Mr. Warren: I object unless he knows.
The Court : Do you know~
The Witness: Your Honor, I could not remember at this
time.
The Court: All right. Mr. Graybeal, I want to ask you
that when be gets through.
The Witness : I do remember with regard to the opening
statement. I know that the two gentlemen, Mr. Graybeal and
Mr. Collins, were discussing the case, planning to try the
case. As I remember, this was either one day or two days
before trial, and Mr. Collins had outlined his
page 138 ~ opening statement and they had decided that Mr.
Collins would make the opening statement, and
that they would carry certain facets of the trial, each one
taking certain parts of the trial, and Mr. Collins asked me if
I would review his opening statement with him and go over
it, and I did do that, sir.
The Court: Any further questions Y
Mr. Warren: No questions.
The Court : All right, you are excused.
(Witness excused.)
The Court: Mr. Graybeal, come around.

D. BURKE GRAYBEAL,
was recalled and further testified as follows :
The Court: Mr. Graybeal, what was the theory of your
defense? Do you have your instructions T
The Witness: I have three of them. One theory was that
the defendant did not strike the fatal blow, that he merely
hit Bill Tolbert and left, and somebody else came along later
and committed the homicide. Another theory was that Bill
Tolbert was the initiator of the affray and Glenn Frye acted
in self-defense.
The Court: Do you recall the size of Tolbert T I remember something said about that, the age of Tolbert.
page 139 ~
The Witness: He was an elderly man, 70 or
some, and a small man.
The Court: Sheriff, do you remember that T We will sup-
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ply that when he comes on the stand. All right. That was
the theory of the defense, self-defense, and somebody else
had struck the fatal blow. All right.
(Witness excused.)
The Court: Next witness.
Mr. Harp: Mr. Snodgrass.
SIDNEY C. SNODGRASS, JR.,
having been duly sworn, was examined and testified as follows:
DIRECT· EXAMINATION.
By Mr. Harp:

Q.. Would you state your name, address and occupation.
· A. Sidney C. Snodgrass, Jr., Saltville, Virginia, deputy
sheriff, Smyth County Sheriff's Department.
Q. Are you connected with the investigation of the case
of Commonwealth versus Frye Y
A. Yes, sir.
Q. Would you state whether or not you ever
page 140 ~ told Mr. Frye that if he did not enter his plea of
guilty you would see that he got the electric
chair¥
A. I never made such a statement.
Mr. Harp : Your witness.
Mr. Warren: Stand aside.
.. Tlte Court : Sherifl\ let me ask you. You live in Saltville¥
The Witness: Yes, sir.
· The Court : · Describe the place where this alleged crime
was ·committed.
Mr. Warren: Your Honor, I respectfully object to that,
going into the whole thing again.
· The Court: That is what the Supreme Court apparently
wants, a whole lot of factual situation left out, and I want
to know the facts, too. I want to see if they have made any
mistake. If so, I want to correct it.
Describe briefly where the alleged crime occurred.
. The Witness: The crimeThe Court: W11ere the body was found. I will put it that
way.
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· . The Witness: The body was found in a wooded area approximately four miles north of Saltville, Virpage 141 ~ ginia, and north of the section known as MarCready's Gap.
· The Court: Give the topography of the area, whether it
was a lonely place, whether passers-by or what.
The Witness : It was a wooded, mountainous area. There
are some houses up some of the hollows in the mountain.
The Court: Along a path or traveled way or what¥
The Witness: Along a foot path that goes through the
woods.
The ·Court: ·How far from the public highway approximately?
The Witness: I would think about a quarter of a mile
from the public highway.
The Court: Now then, what was the size of the victim?
Mr. Warren:· I object, if your Honor please.
The Court: Size and age of the victim. ·
Mr. Warren: Exception:
The Court: Show his objection. I want that in the record.
I recall it was at the trial.
The Witn~ss: The victim was a white male, very matured
mage.
page 142 ~ Mr. Warren: · I object to that as pure expression of opinion, if your Honor please.
The Court: What was his age? You have got it in· the
file.
The Witness: My notes don't reflect his age at the time.
The Court: My recollection is he was past 70. Am I correct on that~
Mr. Warren: I respectfully object, if your Honor please.
The Witness: Yes, sir, he was past 70.
The Court: What was his weight, approximately? ·In
other words, what was his size compared to Mr. Frye's size?
Mr. Warren: Object again, sir. .
The Witness: Mr. Tolbert was a man of small. Mr. Warren: Exception.
·
The Witness: Of small stature.
·· · The Court : The sheriff says he was 69 years of age. Is
that about right?
.
Mr. Warren: Your·Honor, I respectfully object.
The Court: I want to k:nowjust the size of the victim and
the facts about; it. I have a recollection, of course, of what
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transpired here at the trial. Would you say 69 or
somewhere near?
The Witness: Yes, sir, as I stated before, he
was around 70 years of age.
The Court: .All right. Now Sheriff, did you cooperate
fully with these two lawyers the Court appointed Y
. The Witness : Yes, sir.
The Court: Did you take them to the scene Y
The Witness : I took them to the scene where the victim
was found, and in order that they might familiarize themselves
with the witnesses, their homes, we drove up and down the
roads and I pointed out specific places that I thought might
help them in their investigation. I answered them any questions, gave them my notes that I had on the investigation.
The Court: Was that pursuant to the instructions of this
court that you do that Y
The Witness: It was.
The Court: Can you state whether or not the Commonwealth's Attorney, Mr. Matthews, did likewise?
The Witness : Yes, sir.
The Court: Were any threats made toward the victim, to
your knowledge by any officers or anybody else to induce him
to, testify? To plead guilty, I mean?
page 144 ~ The Witness : Toward the victim?
The Court: No, towards the accused, Mr. Frye.
Was any force or threats used towards Mr. Frye in the course
of the investigation?
The Witness: None to my knowledge, sir.
The Court : ·So far as you know were any of his rights
denied to him, right to see counsel at his request, and whenever he wanted to privately?
'
The Witness: Not to my knowledge, sir.
The Court: Who was the jailer at that time?
The Witness: Deputy Sheriff Warren Ellison.
The Court: Is he available now?
The Witness : He is in the department.
Mr. Matthews: He is not summoned. I didn't have him
summoned.
The Court: Anything further you want to state, Mr.
'
Snodgrass?
The Witness: No, sir.
The Court: All right. You may :stand aside uriless you
gentlemen want to question him.

page 143

~

'
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Mr. Warren: No, sir.
(Witness excused.)
The Court: Anything further, gentlemen, for the respondent?
page 145 ~ Mr. Harp: The respondent rests.
The Court: Gentlemen, I am going to call
here-I appointed two outstanding young lawyers to represent this man. I am going to ask Mr. Lincoln here, one of the
older members of the bar.
Call Mr. Repass. Swear those two gentlemen. The Court
is doing this on the Court's motion.
Mr. Warren: May the record show my objection for the
reasons stated earlier.
The Court : Which is the older of you two~
RALPH H. LINCOLN,
having been duly· sworn, was examined and testified as follows:
The Court: Mr. Lincoln, when did you come to the bar,
please, sir?
The Witness: In 1931.
The Court: You have been practicing in Marion since that
time~

The Witness: Since that time, yes, sir.
The Court: In what courts have you practiced, state and
federal?
The Witness : I practice in this court, and the Federal
Court, in the Supreme Court and the Federal Court of Appeals.
page 146 ~ The Court: Have you been engaged continu·Ously since 1931 in the practice of law?
The Witness : I have.
The Court: Are you acquainted with Mr. Graybeal and
Mr. Collins~
The Witness: I am.
The Court: Give the Court for the benefit of the record
what your views are with reference to the ability of these
two young gentlemen?
The Witness: Well, I might say to the Court that I have
known Mr. Collins almost since the day he was born and
Mr. Graybeal since he practiced here. I have been interested
in them and observed them, as other young men starting
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here at this bar. I regard them both as having excellent
characters, as being excellent young lawyers. They are not,
of course, the most experienced lawyers by reason of. not
having practiced as many years as others, but they certainly
have both gotten. fine starts and are both doing fine ·and are
highly regarded at this bar and elsewhere. I would give
them for the years that they have practiced the very highest
rating.
The Court: Back in 1957, do you remember something of
that-you were around here, I feel sur~about
page 147 ~ the Frye trial? Do you know whether or not· they
·
were diligent in and about that?
·
The Witness: I feel sure they were. They are both_,.,.
of course, Mr. Graybeal perhaps has appeared in more cases
than Mr. Collins, but they are both tenacious, they are··ag:gressive, and it seems to me-l am not sure-that maybe one
of them spoke to me about the case one time. I don't know.
I am not sure about that. It might have been another one.
I feel that they were aggressive. That they certainly worked
hard in the case, and Mr. F'rye mentioned the fact that they
talked to him a little rough in jail and more or less cross
examined him. I have done that to witnesses who I expected
to go on the witness stand-cross examined them. I have
seen lawyers with more ability and more· experience than I
have do the same thing, and to prepare them for a rugged
cross examination by the Commonwealth's Attorney.
Right from the beginning of their practice, both of them
have shown great aptitude. I think the interest of their
client would be in good hands with them.
·
The Court: All right. Thank you. Any questions Y
Mr. Harp: No.
Mr. Warren: No.
page 148

~

(Witness excused.)

RALPH R. REP ASS,
having been duly sworn, was examined and testified as follows:
The Gourt: How many years have you practiced at this
bar?
The Witness: Thirty-two years.
The Court: Thirty-two years. From what school did you
graduate?
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The , Witness : I graduated from the law school of the
University of Virginia in 1930.
The Court: Have you practiced in both the state and Federal Courts in this section~
The Witness : Yes, sir, I have practiced in both state and
Federal Courts.
The Court: Now, sir, are you acquainted with these two
young gentlemen the Court appointed to represent Mr. Frye~
The Witness: Yes, sir, I have known both of them since
their birth.
The Court: Tell something about their qualifications and
abilities back in 1957, Mr. Repass.
The Witness: I think that Mr. Graybeal began practicing
here along about six; years ago, Mr. Collins
page 149 ~ about five years ago. Mr. Graybeal's father was
a teacher at Emory and Henry College. He
graduated from a fine law school and he has practiced his profession diligently here at all times. I have been associated
with him on a number of cases. I have opposed him on a
number of cases. He is very thorough, very methodical and
scrupulous in looking into the various angles and questions ·
in the case.
Mr. Collins is a graduate of Washington & Lee University
Law School. I have known him all of his life. His father
was lieutenant governor of the state and state senator. Held
prominent positions in the state. Mr. Collins is married and
has maintained his office in the Bank of Marion since he began practicing. I have been associated with Mr. Collins in
various cases-one in pa·rticular that I recall. This Court
appointed Mr. Collins and appointed me to defend a case
here, a criminal case for manslaughter, and I was very much
pleased to find that Mr. Collins was very definite in his views
in the case and he did practically all e5f the work in the case.
And I was very much impressed with his attitude and his
ability in handling the case all of the way through, opening
statement, the closing argument, the preparation
page 150 ~ of the instructions, and that was under the appointment of the Court.
These two men I consider as being fortunate in that they
began their practice at a time and by the methods that they
use, that it seems that they made far more progress in starting
their actual practice than the older lawyers at this bar. I
would say that their ability was excel1ent.
The Court: Do they have library facilities or access to law
books¥
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The Witness: Mr. Collins has the library facilities that
his father had and the library facilities that Judge Hoge and
I have right across the hall from him. Mr. Graybeal is now
assistant county court judge. Mr. Graybeal has his library
and the libr·ary that is in the same adjoining office with Mr.
Harrington. Both of them have the benefit of the law library
that is maintained here by the Smyth County Bar. I would
say adequate in all respects.
The Court: Do you know anything, have any independent
recollection as to what diligence they used in the defense of
this particular client, Mr. Frye Y
The Witness: Your Honor, I don't recall anypage 151 ~ thing with reference to this case. All that I recall is the diligence that they have exercised in
the cases that I have been associated with them in and I can
say very definitely as to the cases that they opposed me in,
I can speak with respect as to their labor.
The Court: Anything you gentlemen care to ask Y
Mr. Harp: No, sir.
(Witness excused.)
(Discussion off the record.)
The Court: Both sides have announced through, save for
possible rebuttal by Mr. Warren.
Now then, we have run past the usual lunch hour for ·adjournment for noon recess. I have one matter here with Dr.
Blalock on the hospital hill. He is coming down at two
o'clock. Suppose we take a little recess and get back as
quick as you can for the midday noon recess, and we will
start into this as soon as you gentlemen can get some refreshments. Make it about· 45 minutes, if you can get back.
(Thereupon court adjourned at 12:55 P. M.)
page 152

~

AFTERNOON SESSION.

(Thereupon, court reconvened at 2:25 P. M.)
The Court: Either of you gentlemen have anything further
in this caseY
·
Mr. Warren: Subject to talking to my client for a moment,
I do not think so.
The Court: Does the respondent have anything further?
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Mr. Harp: No, sir, we rested.
The Court: I thought maybe during the lunch hour you
thought of something .else is the reason I asked.
The prisoner is being brought over-the petitioner rather.
Now show the petitioner is present in person and by counsel
and all of the gentlemen are present as heretofore.
Gentlemen, let's proceed, please.
Mr. Warren: The petitioner rests, your Honor.
The Court: Do you gentlemen care to argue the matted
I will be glad· to hear you.
Mr. Warren: If we may, if your Honor please.
The Court: All right, you may proceed with the argument.
page 153 ~ Mr. Warren: If it please the Court, it is our
position in this case, first of all, that this indictment which was regularly returned by a grand jury, after
considering the witnesses brought before the grand jury, is
plainly and simply in the form of the statute a valid and
sufficient indictment for manslaughter and manslaughter only.
That being true, if it is true, as we contend, then we claim
that the petitioner could not have been convicted of any higher
crime. When that indictment contained those words, indeed
almost the exact language or the exact language of the statute,
when it said "feloniously and unlawfully did kill and slay",
then it must necessarily be an indictment for manslaughter.
Now I am fully aware of the facts that there is a line of
decisions, I think they are distinguishable, which say that
where a man knows that he is being tried for a certain offense
- I don't know what they mean by that-but where he knows
it and all concerned know that he is being tried for a certain
offense, the insufficiency of the indictment to charge that
offense is not a ground which can furnish him relief by the
writ of habeas corpus. And that even goes so far, as I read
the cases, to say that in any event his conviction would be
valid.
I think those cases such as they are, and I think
page 154 ~ it would be better for me to and would confine our
argument more if I wait to reply to the gentleman
at the other table, because I feel sure that he will deal more
pointedly in those cases, but here is a case where there was a
valid and suffi.cient indictment. We don't say that this indictment was void or that it was insufficient or lacking in the
necessary words to charge a felony, the felony of manslaughter, and that is what it did charge.
Now in the court order, which was entered on November
15, it is repeatedly stated that the prisoner, the defendant,
Glenn Frye in this case, pled guilty to the charge contained in
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the indictment. Nowhere does it say that Glenn Frye pled
guilty to murder or to any other crime, other than the crime
charged in the indictment. That was the crime to which his
plea was directed. It was a crime within the jurisdiction of
this court. It was a crime plainly and clearly and in the
language of the statute charging the indictment, which was
returned in the regular way, the regular terms of the court,
and when the prisoner was arraigned on that indictment and
that indictme1it was read to him, to- that indictment he pled
guilty.
So then it is our position that the court had no power, no
authority to sentence him to life imprisonment. We .think
that if that is true, as we contend, then it becomes
page 155 ~ a jurisdictional matter. The indictment was valid,
but the sentence pronounced by the Court was
void. Certainly void insofar as any excess over five years
is concerned, and the prisoner now having served his entire
five years, not relying· on good time, credits or anything of
that sort, or good behavior credits, he has now served an
actual confinement in excess of five years and is, therefore,
entitled to be released.
To me that is the important part of this case. As I say, by
making that statement, I am not waiving any of the other
grounds or any of the other evidence in support of those
grounds, but to me that is the important part of this case.
Now some would contend perhaps that following some decisions, with which I unfortunately don't agree, of our Supreme
Court that say indictment by grand jury is not jurisdictional,
that it is not required in the Constitution of Virginia as it is in
the Federal Constitution. That is a strange statement in my
view of the thing, when you have a statute in Virginia which
unequivocally says that, and it is Section 19.1-162: "That no
person shall be put upon trial for any felony, unless an indictment or presentment shall have first been found or made by a
grand jury in a court of competent jurisdiction or unless
such person, by writing· signed by such person
page 156 ~ before the court having jurisdiction to try such
felony or before the judge of such court in vacation, shall have waived such indictment or presentment."
Of course, there was no waiver of indictment. There was,
in fact, an indictment in this case, and the indictment was a
fact, and it is there, and it is a valid indictment, and it
charges manslaughter. And being arraigned upon .that indictment, that is the thing to which this man pled guilty.
When the Court accepted his plea, we think that was conclusive, and that was final insofar as that stage of the case
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went, and the Court could not convict him of any crime highe~
than manslaughter.
'
The other grounds, as I stated earlier, which the Court has
heard the evidence on, except for one that I will comment on. I
think it is a matter of defense, but in any event, I will comment
on it in advance, and that is the position which was taken by
the Commonwealth in an earlier hearing on another writ involving-which was ordered on this same petition. The Commonwealth took the position that a former petition filed in
1958 in which an order was entered in this court on October 1,
1958 denying that petition and dismissing it, that that is res
adjudicata as ·on this hearing.
The Court : I don't concur in that.
page 157 ~ Mr. Warren: All right, sir, then I won't pursue that any further. Under the statuteThe Court : I understand you can file as many writs as
you want and as often as you want. I asked a former attorney
general that once down in Roanoke, because they kept filing
these writs.at Southwestern State how often could you file it,
and he said every day if you wanted to. But they have
changed the statute now. You have got to, as you well know,
the statute provides to keep track of the number and have to
aver in there how many have heretofore been filed. I think
you can file them each day, if you want to.
Mr. Warren: Your Honor, without belaboring the point,
that essentially is our position. I think if the attorney general, which he will most assuredly will, wants to contest the
validity of our position there, we would then want an opportunity to answer and show why we believe his argument
would be invalid.
. The Court: In other words, I think tomorrow and next
week you could file another on this same point. There is
nothing to stop you.
Mr. Warren: Yes, sir. I think without a writing having
issued and a writing having occurred on it.
The Court: I don't think so.
Mr. Warren: Which did not happen in this
page 158 ~ case.
The Court: I don't think it is res adjudicata.
With that point, I am with you.
Mr. Warren: All right, sir.
The Court: Now, Mr. Attorney G.eneral and Mr. Matthews.
Mr. Harp: If it please the Court, the argument made for
counsel for petitioner relative to the validity or the invalidity
of the petitioner's detention because of form of the indictment on which he was tried was the same arg11ment made by
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petitioner's counsel in the Hustings Court of the City of
Richmond, Part IT.
The Court: Who was counsel in that?
Mr. Harp: Arlen Ruby was appointed by the court, sir,
because the petitioner said he was indigent. Judge Doubles
of that court agreed with Mr. Ruby completely, granted the
writ and the Supreme Court of Appeals reversed Judge
Doubles, and there were several reasons upon which the reversal could have been based.
The Court: Let's hear your views now as to the validity
of the indictment. That is the point stressed by Mr. Warren
in his position.
Mr. Harp: FirstThe Court: Wait a minute. He says manslaughter only
and nothing higher. So let's address ourselves
page 159 ~ to th~t.
Mr. Harp: All right. First our position in that
matter is first this. That an indictment is not required in the
Commonwealth of Virginia. You can waive indictment. Consequently, it is not jurisdictional. Our authority is Cowncil v.
S'YnfJJth, 201 Va. 135.
The Court: I have that open on the desk here before me.
Mr. Harp: All right, sir. That is our first answer to that
argument, that it is not jurisdictional and that you cannot
raise it on habeas corpus.
Our second argument is this.
The Court: Wait a minute right there. You are going
further than the case went. Here is what the court said
there: "Habeas corpus will not lie for errors and irregularities which are not jurisdictional. Relief by habeas corpw
against a judgment which rests on a defective indictment, information or affidavit is confined to cases where the defect
is sufficient to render judgment void.''
Mr. Harp: Yes, sir.
The Court: Now that is the point of that case and that is
the holding in that case.
Mr. Harp: Yes, sir. I was looking not only at that language, your Honor, but I have a photostat of the Southeast
before me and in paragraph 7 and 8 down near
page 160 ~ the terminal end of them, you will find the fact,
find it stated in the opinion rather, that the indictment in that case was defective, but that no matter how defective it was. it could not be raised on habeas c.orpus, and the
court said thisThe Court: No, they didn't.
Mr. Harp: I was about to read what I am relying on.
The Court: They didn't say how the defect of it was.
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They said it could be raised on habeas corpus, if the defect is
sufficient to render judgment void.
Mr. Harp : Yes, sir.
The Court: That is what the court said.
Mr. Harp: The court said this also: ''The indictment
complained of did charge an offense and the court had jurisdiction to try the defendant on a charge of rape by force and
the power to fix punishment meted ·out to petitioner. Although the indictment was defective, in artificially drawn and
voidable, yet if a demurrer, motion to quash or motion in arrest of judgment had not been sustained by the lower court,
in that event the most that can be said is it would have been
an error of judicial determination that could be corrected
under the peculiar facts of this case only on an appeal or a
writ of error."
That is our position here, your Honor, that first
page 161 ~ the question of the indictment is not open. Secondly, that the indictment is insufficient because
the purpose of the indictment is to apprise the defendant of
that which he is charged with.
Now we would like to break our argument down into two
sections on that. I call your Honor's attention to Code 19-140
which contains a short form of the indictment under which
this man was tried. The statute says: "The following shall
be deemed sufficient for murder and manslaughter", and
then it says further on down: ''A grand jury may in case
of homicide, which in their opinion amounts to manslaughter
only, and not murder, find an indictment against the accused
for manslaughter and in such case the indictment shall be as
follows.''
It seems to me that the forms themselves show that you
can use any form as pointed out by Mr. Graybeal in his
opinion here on the stand here today, on cross examination,
to charge a man with a crime, but that the purpose of the
indictment is to inform him of the crime with which he is
charged. It is our position that the statute does not say
that the form is only good for this crime. It is deemed sufficient for manslaughter. It is sufficient for manslaughter, but
the code and the general assembly has not said this is only
good for manslaughter.
page 162 ·~ The Court: Did Judge Doubles render a written opinion~
Mr. Harp: Yes, sir, he did. You will find it in the file.
The Court: May I see thaU
Mr. Harp: Yes, sir.
Mr. Warren: Have you got that red book~
The Court: Yes, I do.
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Mr. Warren: It begins at page 44 on the left-hand lower
side.
The Court: All right, proceed.
Mr. Harp: Our authority for that is Srrvith v. White, 195
Va. 169.
The Court: Give me that citation.
Mr. Harp: 195 V a. 169.
The Court: What does it hold~
Mr. Harp: That is a case involving a man charged with
robbery. The court pointed out that the petitioner knew
that he was being tried for robbery and understood the purport of his written plea. In this case the man had entered a
written plea. The court said under such circumstances no
constitutional rights of the accused were invaded.
This case goes on to say that where the man
page 163 ~ knows of what he is charged, that that is sufficient,
that the indictment is sufficient.
·
Now this is a different situation, of course here, because
we are on collateral attack. An indictment that is voidable
here is not open. It has to be void. So it is our position
that the indictment sufficiently advised the man of the fact
that he was charged with murder.
That was the theory upon which the defense was built.
That was the understanding of counsel for the defense. The
man knew he was being tried for killing. He wouldn't use
the word murder on the stand, but that is what he was being
tried for.
That is our position in sequence in connection with the
indictment.
Now I think it is important to note from a review of the
Supreme Court's opinion in this case, which your Honor
has referred to on numerous occasions here during the course
of this hearing, that the court directed that a full hearing be
held on the numerous allegations, and it seems to me -that
indicates the importance of the Smith v. White case, to the
effect that where the man knows that he is being tried :for
murder or for killing, that the indictment is sufficient. ·
Now there are several other points raised,
page 164 ~ mainly the question of ineffective representation
by counsel, which is, as your Honor knows, is a
standard argument or plea made in these petitions filed by
inmates of the penitentiary. This is a question of evidence.
It is a pure question of fact Our analysis of the .evidence
which we have presented indicates that this man was represented by two very able young attorneys, that they
thoroughly investigated the case, that thev went to great
effort to prepare for the case, that they were ready to go to
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trial, that they prepared an opening statement, that they had
prepared the instructions, that they had determined what
tack that they would take in trying to defend this man's interests, and that he voluntarily determined to enter his plea.
Further, I believe the .evidence shows that he was not
promised anything if he would enter a plea. He was advised
that he could get as much as death in the electric chair. He
was further advised that the Commonwealth's Attorney
. would make a recommendation, but that this was, of course,
not binding and that the Court had the authority to impose
the sentence.
So I think the evidence shows that this man was indeed
effectively represented by counsel at his trial in this court.
Those are the two points. There is advanced
page 165 ~ an arg11Illent made by the petitioner in connection
with the indictment which I think I should answer. It would seem to me that either the indictment was
sufficient for murder or it was insufficient, and it is either
void or it is not void. It is not a good indictment for manslaughter, and we now having served our five years, are entitled to be discharged.
It is an indctnient that is good or bad. If it is voidable, it
is not open on habeas corpus. If it is void and jurisdictional,
then it is. But as we have pointed out, the requirement of
indictment is not jurisdictional in Virginia, so saith our
Court of Appeals.
In conclusion, we feel that the petition for writ of habeas
corpus should be denied and dismissed.
The Court: Mr. Matthews, anything you have to say?
Mr. Matthews: No, sir, I have nothing to add.
The Court: Now, Mr. Warren.
Mr. Warren: If your Honor please, I am intrigued by the
argument again of the attorney general that you can waive
indictment. The point is nobody waived indictment orally,
by writing, or implication or otherwise. The statute provides only one way that it can be waived and that is in writing.·
He· argues then that this man knew the crime
page 166 ~ with which he was charged or being tried and that,
therefore, he now can't be here to complain of it.
Well, if your Honor please, here is the man whose competencv was so much in doubt to his own counsel that they
applied to this court at one state of the proceedings, according to their evidence today, to have him examined, see if he
was psychotic, see if he was able to participate in his own
defense, and apparently it took a very able physician a two
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hour and a half interview with this man before he could make
up his mind about it, whether he was competent or not.
Here is a man who has gone through the 6th grade, and
they read out an indictment to him that doesn't have the word
"murder" in it anymore than it had the word "manslaughter" in it, and he pleads guilty to that indictment, a
solemn indictment, when he is asked how he pleads.
Now the attorney general says that that indictment is good
for manslaughter, but that is not all that it is good for. Well,.
is it good for rape or good for robbery~ What is it good
for~

The Code says : ''A grand jury may in case of homicide,
which in their opinion amounts to manslaughter only, and
not to murder, find an indictment against the accused for
manslaughter, and in such case the indictment shall be sufficient, if it be in form or effect as follows", then
page 167 ~ it sets forth the exact words contained in the indictment in the instant case.
Right above that form in the prior paragraph under Section 19.1-166 it sets out the form of an indictment for murder.
Now does he mean to say into this record and before this
Court that those two forms can be used interchangeably¥
Why should they have prescribed them, if. that be tru.e~ I
think that argument is whollv invalid. Then he talks about
this case here- of Smith v. Wfvite, and in that case. which was
an entirely different set of circumstances, the question
whether the man was charged with larceny or robbery and·
which he pled guilty to. I call to the Court's attention this.
Here is a written plea of guilty which the defendant signed
in that case, a written plea. "I hereby enter a plea of guilty
to the indictment pending against me for robbery and request a consent to the imposition of sentence on this date,
without referring the matter to a probation officer for a presentence investigation report.''
How can he contend that that situation here is comparable
to the situation in this case that is now before the CourU
Where the defendant admittedly, wholly ignorant of the distinction between the various crimes, as most of us were before
we went to law school and some of us likewise
page 168 }- for a considerable time thereafter, how can he be
expected to know all of those things~ He simply
-pled guilty to the indictment and the indictment, according
to the statute charged him with manslaughter and manslaughter alone, plainly and clearly. He says we can't reach
a defective indictment. I say to Mr. Attorney General we are
not trying to reach a defective indictment. We have never
said that it is an insufficient indictment. It charges a. valid
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crime. Therefore, it is not insufficient. The only thing that
is void is the judgment that was rendered upon it, the sentence imposed upon it. Being void, it is jurisdictional. Being
jurisdictional, it can be reached by habeas corpus. He says
in such a situation as that it is voidable only.
Well, I call to the attention of the Court the language of
the Supreme Court of Appeals in the ca.se of Royster v.
S·i!1.ith, 195 Va. beginning at page 228, and on page 237-and
we agTeed with what your Honor says that it must be a matter
that is void before it can be reached : ''If the judgment is. in
excess of that which the Court rendering it had by law the
power to pronounce, such judgment is void for the excess
only."
Now I will so far as to say this. If this defendant were yet
in the penitentiary serving five years, in other words, had he
not yet completed the service of his five year
page 169 ~ term, then it might be argued, it might be argued
and might be maintained that he was still lawfully in. custody, he would not yet have reached the void part
of his sentence and habeas corpus would be, as Judge Doubles,
we believe, correctly held, premature. That is why he delayed
the date of the return of the writ until a time when the five
years, considering good behavior time, would have expired.
If your Honor please, when once he crosses the threshold
from that five years into the balance, he is being held upon
a sentence which is void, and being void, is jurisdictional, and
being jurisdictional, it can be reached by habeas corpus. We
believe that the cases will bear us out on that.
The Court: Anything further from you gentlemen Y
Mr. Harp: No, sir.
The Court: Gentlemen, I have listened carefully to what
you gentlemen have to say today. I recall independently some
of the proceedings in the trial back in 1957. I was the presiding judge, and I did appoint two young gentlemen of this
bar to represent Mr. Frye who was charged with murder, at
least that was the talk around the courtroom.
May I have the indictment, please.
As I recall, Mr. Frye was present in court on
page 170 ~ the morning that I appointed these two gentlemen.
Now an attack has been made upon their ability, their
failure to properly represent their client, although that has
not been stressed in oral argument, but is set out in some
of the proceedings.
·
May I have the indictment Y Does anybody have it Y
The Clerk: Here it is.
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The Court: N-ow then, the indictment has been read into
the record and I have it before me.
. ''The grand jurors of the Commonwealth of Virginia: in
and for the body of the County of Smyth and now attending
said court, upon their oath, present that Glenn W. Frye on
the 6th day of October, in the year One Thousand Nine Hundred and Fifty-Seven in said county did, unlawfully ana
feloniously kill and slay William F. Tolbert, against the
peace and dignity of the Commonwealth.''
On the back side: "A true bill." And "appointed L. P.
Collins, Iii, Burke Graybeal,'' apparently in the handwriting of the clerk.
Is that your handwriting?
The Clerk: Yes.
The Court: An "Indictment for a felony, murder."
Now I think the two young gentlemen are qualified to represent him. Both of them are graduates of a well
page 171 ~ recognized law school in Virginia, which many
here in this bar and other .sections -of Virginia
attended, the University of Virginia and Washington & Lee
University. I think they are skilled practitioners. Of course,
they were young, but many of us had to learn sometime, and
it has been my practice to appoint the younger members of
the bar in a case that I think they are capable -of handling.
Instead of appointing one, I appointed two of them. I think
both are bright young gentlemen, well educated-true, not as
much experienced as some of the older members of the bar,
but still two fine, well educated, bright y-oung men. I reca1l
definitely, and it is brought out by the evidence here today
that I instructed the Commonwealth's Attorney's office, Mr.
Matthews, who was then Attorney for the Commonwealth and
the sheriff's department to cooperate fully with these gentlemen and to furnish them all of the information. I saw in the
Federal Court a very able and distinguished judge who used
to preside there, and I have heard him appoint young lawyers
to defend a crime, or older lawyers, for that matter, but especially the younger memebers of the bar, and invariably he
would turn around to the marshal and to the district attorney
and say, "Now give them all of the information available so
that they may properly represent their client."
Taking- a leaf out of or a page out of his book,
page 172 r I thowrht it was proper here for the Commonwealth 'R Attorneys office and the sheriff's office,
and thev are both very fine J!entlemen, and I feel sure that
they did cooperate, and that is the evidence adduced before
this court today.

Glenn W. Frye v. W. K. Cunningham, Jr.

115

Now I do recall further that some of those gentlemen appeared in my office in chambers at times about this case. I
make it a practice not to agree in advance, if you plead guilty
you will get thus and so. I don't think that is proper, although it is done. But as I recall, the distinguished former
Chief Justice. of the Supreme Court of Appeals of Virginia
stated that he never would adopt that practice while he was
on the circuit court, but that he would listen, of course, to the
recommendations of the gentlemen and then hear the evidence
and make up "his mind and do what was proper. That has been
my practice as a general rule. I don't say I never did accept
a recommendation and agree, but it has been my practice that
I will listen to the recommendation on both sides, not only of
the Commonwealth's Attorney but to defense counsel, and
then hear the evidence; and do what the Court deems proper.
Apparently I did that in this particular case.
It was a vicious thing. There was an old man 69 years of
age, according to the sheriff this morning, slain and in a remote secluded section of the county, and by accipage 173 ~ dent his bod.y was found, and he had been struck
in the head or some portion near the head there
with a stick. They had a stick here in evidence, a club of
some sort, and then there was a big leather belt, according
to my recollection of what transpired, drawn tightly around
the man's throat, and he was found there dead. He had some
money -on him, and Mr. Stuart here today, said he had been
summoned here-you never did call him-I believe it was
Mr. Stuart-said ·that he was summoned as a witness and
wanted to know if it would be heard here today.
I heard the evidence adduced and the record discloses the
number of witnesses who testified. I don't know whether it is
inclusive or not. There might have been so more than that.
The record and the final order states that the Court advis.ed
him of his rights to a trial by jury and the nature and effect
of a plea of guilty and so forth, as indicated by the final order.
So the Court is not impressed with the fact that he was not
properly represented.
: . I think they are two bright youri.g gentlemen, and I predict
for each a fine future. I thought enough of one of them-I
couldn't appoint both-but I thought enough of one of them
to appoint him assistant county judge, and I am told he is
doing a most excellent job.
·
I .think the two young barristers, well schooled
page 174 ~ and well trained, though not as much experienced
as other members, as stated, but I think they were
competent to properly represent their client.
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The evidence, I think, substantiates that view and supports
that view. Now so much for that.
There was an application for a writ here as mentioned by
the Supreme Court. I have those quite often in view of the
fact that the Southwestern State Hospital is located here in
this county. Following Smith versus somethlin.g in 155 Fed.
1, I believe it is, I always follow this procedure. I usually
issue a rule against the hospital or parties to ascertain if
there is any probable cause for the issues of a writ, so when
I receive the petition-! didn't inquire of counsel and I didn't
take it up with the sheriff apparently and Commonwealth's
Attorney, and of course, that was closer to the date of the
trial than it is now, and without any formal hearing, I was
of the opinion that there was not sufficient cause for the issuance of the writ, and I think that is what the order said, has
not shown sufficient cause.
I know these people get down in the penitentiary-! don't
blame them. They have got some pretty good legal advice
down there, and they prepare some pretty good petitions,
and they are entitled to do that, and I would be the last in
this world to deprive them of their legal rights.
page 175 ~ if they are not entitled to be there, I would like
.
to see them out. I would like to see Mr. Frye
released, if he is not properly convicted, but I am against
you, Mr. Warren, on those points. I think he had a wholly
fair trial. As stated, it was a brutal murder. I gave him
life. I felt sorry for him. I am told he has made a good
prisoner and that he has two fine children. I know he made
a plea for mercy here this morning.
Now I think the big thing in the case is this, gentlemen,
whether or not this indictment was sufficient in the language
of the court in Livingston v. Commo'YI!Wealth to apprise him
of the charge against him. This is what it said at page 836Livingston v. Co'YJ'/.Irnonwealth, 184 Va. 830 at 836: ''Generally
in most jurisdictions when an indictment identifies the charge
against the accused so that his conviction or acquittal may
prevent a subsequent charge for the same offense, and it notifies him of the nature and character of the crime charged
against him, to the end that he may prepare his defense,
and the Court, when called upon, may be enabled, upon conviction, to pronounce a correct judgment, it is sufficient."
Now our present statute, 19.1-166 states the form of indictment for murder and manslaughter, with which we are all
familia.r, and those points have been before the
page 176 ~ Supreme Court in numerous occasions, since this
was adopted back in '33, I believe it was. I don't
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have that date before me now. But I know the Supreme
Court passed upon this sufficiency of the short form. Attacks
have been made upon that in many cases.
Here is what the statute says: ''The prosecutions for offenses against the Commonwealth, unless otherwise provided,
shall be by presentment, indictment or information. While
any form of presentment, indictment or information which
informs the accused of the nature and cause of the accusation
against him shall be good, the following shall be deemed
sufficient for murder and manslaughter.''
Now it doesn't say by that statute that you can't use the
old form in common law, or it doesn't say that this is the
only form that may be adopted, but any form is good which
informs the accused of the nature and cause of the accusation
against him.
If you look at Wardman on Criminal Law, you will find a
multitude of cases and many authorities on what constitutes a
good indictment. The books are full of those cases. Now
then the point here is whether or not this man did understand
the nature of the crime charged against him as outlined by
the Supreme Court in the Livingston case and by the statute
here.
page 177 ~ .As I understand the rule, and I announced that
··
this morning that we have no constitutional provision that there must be an indictment. So his constitutional
rights are not, violated. The only thing we have is the section
of the Code, 19-1-162, I believe it is. "An information may
be filed upon presentment or indictment by a grand jury upon
complaint in :writing verified by the oath of the Commonwealth
witnesses; but no person shall be put upon trial for any
felony, unless indictment or presentment shall have first been
found or made by a grand jury in a court of competent jurisdiction or unless such person, by writing signed by such person before the court having jurisdiction to try such felony or
before the judge of such court in vacation, shall have waived
such ·indictment or presentment, in which event he may be
tried on a warrant or information. If the accused be in custory, or has been recognized or summoned to answer such
information, presentm~nt or indictment, no other process
·~hall be necessary; but the Court may, in its discretion, issue
process to compel the appearance of the accused.''
Now if you have a defective indictment, and you gentlemen
have seen it many, many times, you demur to it or move to
quash it or ask for a bill ·of particulars. Those are the
standard remedies, and there is no motion here for a bill of
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particulars. There is no motion here, no demurrer
interposed, and there was no motion to quash so
as I know. It is not reflected in the record so far
as I now know.
.· Now then it resolves itself into this, did this man, Mr.
Frye, know the crime with which he was being charged. I
think he did. I think the indictment here, written on .the
outside ''murder", and he started out with a very able and
learned gentleman at the bar by the name of Mr. Warren.
Knowing the gentleman as I know him and his father before
him, he was an outstanding lawyer, as is the son, I feel sure
that Mr. Warren apprised him o£ the charge at the prelimi,.
nary hearing, or prior thereto, and fixed his fee in accord.,.
ance with the amount of work that he anticipated would have
to be done in a murder case. Moreover, I think the indictment
itself apprises him that he did feloniously kill and slay William F. Tolbert. I do know that he heard the evidence, because he admitted that this morning. ·I know that he was
present in the court. I do, know the various steps were set
out here in evidence on the day of the trial. As I recall, the
instrument used was brought into court. I don't know whether
the belt was "here, filed as an exhibit or not. I do know that it
was a secluded and remote section, being hard to get to safely
by foot. As you go up in_ the molintain, it is a very difficult
place to get to, and left the old man out there for dead, and
·
he went out on a rampage and ended up in the
page 179 ~ hospital himself that night. He sat here during
-..
the course· of his tria.! and admits, and the order
so shows that the Court told him he could testifv or he could
-plead guilty or not guilty or have a jury.
·
: Now in view of all of that, gentlemen, it would seem to nie
that it is a mighty late date for him to come in and say that
he didn't know what it was all about. I think he did. Now
that was said in substance in Hevener-let me have 189 V a-.
802 .. It is at 814 this is said. Hevener v. Commo'YI!Wealth. I
couldn't read my notes. The facts are-there is no use me
reiterating what the facts are in that case. You can get them
by glancing at the facts. Mr. Justice Gregory delivered the
opinion of the court. And there was· the question raised about
the sufficiency of the indictment and the purpose of the 'bill of
particulars.
Now it winds up the opinion there and says this at 814:
''The accused would have us say that the first degree murder
charge in the indictment was nullified by reason of the bill of
particulars. He was not to be tried upon the bill of particulars, but only upon the indictment. The two instruments
were to be read together.''
~
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Here is the part I have alluded to a moment ago: "It is
rather a late day for the accused to say that he did not know
that he was being tried for murder in the first
page 180 r degree when he heard the voir dire examination
of the jurors, interrogating them as to whether
or not they would be willing to impose capital punishment
if the evidence justified it. He must have known then that a
conviction of first degree murder would be sought.'' · ·
Now as counsel said this morning, told him the probable
punishment that h~ could get, that he knew he was going to
get at least 50 years or willing to take 50. years-he didn't
know what he was going to get, but was willing to take 50
years.
''He al~o sat by"--continuing quoting the Hevener case"He also sat by and heard evidence going to the jury which
tended to support a charge of murder in the first degree,
without objecting. If he thought at that time the charge of
murder in the first degree had been eliminated and that he
would be tried for no higher offense than second degree
murder, he should have objected to that evidence. If he had
done so and there had been merit in the objection, it is quite
likely the court would have permitted an enlarging amend.:.
ment to the bill of particulars, if it were sufficient, making it
to conform to the evidence. However, we do not think the
bill of particulars is insufficient. If the indictment no longer
requires the common law technical words they should still not
be required in a bill of particulars.''
·
page 181 r And so it would seem to me-he cites Livingston
and W ehster in that line of cases. It seems to
me that it is a rather late date for Mr. Frye to say tha.t he
did not understand the nature and purpose of the trial. I
think he is a very intelligent gentleman. While his educ~;ttional
facilities may have been to some extent limited, he went
through the sixth grade, but his native ability, he is an intelligent, nice looking gentleman. I think he fully understood
the nature and purposes of this proceeding, was advised by
counsel what was facing him. This morning here he emphasized that he wanted mercy and which I would _like to be able
to grant him. I am sorry for him, but I do think, g€mt~emen,
that he fully understood the nature of the charge and fully
understood what it was all about, and he used the word ''kill''
here this morning, rather than "murder". But I think 'the
indictment was sufficient to advise him of the nature
the
charge against him. I don't think it is a void thing.. If the
gentlemen of counsel had thoug-ht it was not proper, .they
could have moved to quash it. They could have demurred to
it or ·ask for a bill of particulars. None of that was done:
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Probably the Court ought to have caught it, I don't know.
I wonder since they brought this up that I didn't catch the
distinction between the long and short form of
page 182 ~ the indictment. I was told by Mr. Matthews here
that he went back through-and it might help
somebody else, Mr. Warren-that he went back through
several of the records in this court and that they have been
using this form of indictment for murder cases in Smyth
County .for many, many years before I became judge. I don't
know whether that is correct or not. But I do think that Mr.
Frye had a wholly fair trial. He was properly represented
by competent counsel and that he has had his day in court.
I don't think it is a void indictment. I don't think it is jurisdictional. I think it was sufficient to inform the gentleman of
the nature of the charge against him, and that this question
cannot be raised upon or use petition for writ of habeas
corpus as a substitute for appeal. He didn't appeal the case.
There was -some feeling, as I recall, in that immediate
vicinity of the county at the time. It was a brutal thing.
The people, quite a group, as I recall, were in the courtroom.
The feeling was somewhat pronounced against Mr. Frye. I
understand that he has made a wonderful adjustment. I
think his remedy now is by way of pardon from the governor
~r application for parole. Life termers are ·now eligible, are
they not¥
Mr. Harp: After 15 consecutive years.
The Court: Or application to the govenor for
page 183 ~ pardon, if he has made a wonderful recovery, if
I may use that word and he says he has, that he
wants to get out and do right and be of help to his two boys.
If that be the truth, it would be a case for the governor to
listen to carefully. I am not telling you what to do, but it
looks to me like that would be the proper way.
Gentlemen, I am going to do this. I intend to devote a
little more time and thought to this and I have been ex. tremely busy. I had this set once and did some work on it,
and I misplaced my notes, and the attorney general had a
conflict, and we set it over to accomodate all of the lawyers in
the case until today to be heard. We set it for a former day
and Mr. Frye was brought here.
I am going to overrule you on all points, save and except
this one point as to whether the indictment is sufficient, and
I am going-! think it is sufficient, but I am going to take it
under advisement for a few days and let you know my final
conclusions. I will devote some further time and studv to it.
I have looked through the books to some extent and done
some independent research before coming here this morning
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for the hearing, but for fear that I might be in error on some
point, and I certainly want Mr. Frye's rights protected, and
I certainly want him to have a fair trial-! am
page 184 ~ going to give you gentlemen a.n opportunity to cite
me any further pertinent authorities on this one
point as to whether or not the indictment is sufficient to apprise him of the charge against him. And as I read Council
v. Smyth, which is one of the late pronouncements of our
Supreme Court of Appeals decided in 1959~ June 22nd, opinion
by Mr. Justice !'Anson, there they left out a most material
part of the indictment and that was a capital case, rapecould be punished by death-and they left out there ''against
her will and by force", as I recall, and they said that was not
a f~iling, defect in the indictment.
Now further, it is well settled in Virginia that writ of
habeas co·rpus does not lie as a substitute for an appeal. The
underlying question in the Cowncil v. Smyth case, 201 Va. 139
is this: ''The underlying question in h.abe.as corpus proceedings is directed to whether an indictment is so fatally defective and void that the court in which the petitioner was
convicted did not have jurisdiction of the person and crime
charged and if the court had jurisdiction to render the particular judgment. If the court had jurisdiction of the person and the crime charged, and if the punishment imposed
is of the character prescribed by law, a writ of habeas corpus
does not lie to release the prisoner from custody for mere
irregularities or insufficiency of an indictment no
page 185 ~ matter how vulnerable to direct attack on motion
to quash.'' It cites Royster v. Smith, 195 Va. 228,
77 S. E. ( 2d) 855, Thornhill v. Smith, 185 Va. 986, 41 S. E.
(2d) 11, H(Jffmon v. Smyth, 183 Va. 414, 32 S. E. (2d) 665, 39
C. J. S. Habeas Corpus, Sec. 20, page 462 and following. Then
cites the Supreme Court of the United States, 159 U. S. 95:
"The general rule is that the writ of habeas corpus will not
issue unless the court under whose warrant the petitioner is
held is without jurisdiction; and that it cannot be used to correct errors. Ordinarily the writ will not lie where there is a
remedy by writ of error or appeal.''
He had a right to apply for a writ of error a.nd appeal in
this case. He did not do that. It looks to me like it is an
effort here to substitute this procedure for an appeal. Mr.
Justice Jackson, Brown v. Allen and so forth, says this: "No
state is obligated to furnish multiple remedy for same g-rievances. Most states and with good reason, will not suffer a
collateral attack such as habeas corpus to be used as substitute for or duplication, of the appeal. A state properly may
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deny habeas corpus to raise either state or federal issues
that were or could have been considered on appeal.''
The petitioner seeks to use this habeas corpus proceeding
as a substitute for appeal of writ of error where
page 186 ~ time for appeal for a judgment of conviction is
long since past.' '
Now that is the pronouncement by Mr. Justice I'Anson in
Council v. Srwyth, 201 Va. 135.
Now I will take it further under advisement as to that one
point. The petition for writ of error on all other points, I
mean. Habeas corpus is denied on all other points and the
order may so show.
I will ask Mr. Warren on behalf of Mr. Frye and ask the
Attorney General and Mr. Matthews on behalf of the Commonwealth to furnish the Court with any further pertinent
authorities and file a brief within the next 10 days, and let
him be remanded to jail, and I will immediately pass upo~
it, if you gentlemen give me any pertinent authorities. I .request that you gentlemen give me any brief that you care to
give me, any memorandum. After all, you gentlemen get
the money, I don't.
That will be the judgment of the Court, and he will be remanded to the sheriff of Smyth County and be held in custody.
I will give you 10 days to file any written authorities that
you desire on that one point and nothing else.
On the whole, I think the gentleman had a fair
page 187 ~ trial. He was ably represented by competent
counsel. · I think he understands the nature and
effect of the plea, and I think he fully understood what he
was up against. It could have been a case that deserved even
the supreme penalty in view of the viciousness of the thing.
But I didn't see fit to impose that'. So, gentlemen, let him be
remanded.
I will expect your authorities forthwith. Pinpoint your
points and let me have them.
Mr. Harp: Your Honor, I will endeavor to do so. Looks
like I will be in my office about two and a half days within the
next 10 days.
The Court: Take a little time off at night. We are happy
to have you, sir. It is up to you gentlemen to furnish the
court with the authorities you rely upon I want some pertinent
authorities. I want this gentleman's rights fully and amply
· ·
protected.
· I 'will say this, in view of the Supreme Court's opinion-!
will let you go-I have granted you right much freedom in
the proof-to show the whole record. I do think that his
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:remedy is now application for clemency rather than through
this court here. · ·
Thank you, Mr. Warren and you other gentlemen.
I direct that the record be written and :filed, the original
for the clerk.
page 188 ~ Mr. Warren: The petitioner by counsel respectfully excepts to the action of the Court in
overruling and denying the petition and the respect indicated
by the Court.
(Thereupon court adjourned.)
page 189

~

SECOND DAY OF TRIAL.
December 21, 1962.

(Thereupon, the court reconvened this matter at 10 o'clock
A. M. on December 21, 1962, when the following proceedings
were. had.)
The Court: Let the record show that the Court announced
to Mr. Warren on yesterday and Mr. Matthews special prosecutor that the Court would be here this morning to pass upon
Mr. Frye's petition for the writ of habeas corpus and announce the Court's view on the petition for writ of habeas
corpus. And for reasons stated in writing and :filed herein on
this day, copy to counsel, the Court denies the motion. That
is the opinion (referring to written opinion), stated this day
and mailed a copy to the attorney general. It is too long,
I will admit, but I got to writing and copied a lot of authorities.
Mr. Warren : I know you did a lot of hard work.
The Court: Yes, and· I never did receive your brief. I
received Mr. Harp's brief.
Mr. Warren: I think I had as fully expressed my views
as I could. You remember we talked in your office about it.
The Court: Yes. We discussed it informally in my office
at Abingdon. In view of the decisions of the
page 190 ~ Supreme Court, I am compelled to hold that the
petition shall be denied and the relief is denied,
and he is remanded, and it is ordered that copy of this statement today, together with the proceedings on December lOth
be transcribed by the court reporter, Mrs. Greiner, and she
may mail the same to the clerk to be :filed, so that your record
will be preserved, and, thereupon, it is ordered that it be paid
by the attorney general. That is what he said the other day.
Send the bill to the attorney general, Mr. Harp, and you may
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prepare, Mr. Harp and Mr. Matthews may prepare the proper
order and mail to you.
Mr. Warren: Thank you, sir. If your Honor please, I
respectfully except and in doing so we thank the Court for its
courtesy throughout the hearing.
The Court: Thank you, gentlemen. I am sorry I can't relieve the gentleman. He looks like he has made a good recovery. That is the law and I can't do anything except what
I did.
(Thereupon, court adjourned.)
GEO. M. WARREN, JR.
J. AUBREY MATTHEWS
Tendered and received March 8, 1963, within sixty days of
:final judgment.
T. L. HUTTON, Judge.
Signed 3/11/63, 1963, within seventy days of :final judgment.
T. L. HUTTON, .Judge.
Received and :filed March 11, 1963.
LLOYD E. CURRIN, Clerk.
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EXHIBIT No. I
12/10/62 -T.L.H.
(Record in the case of Glenn W. Frye v. W. K.
Cunningham, Jr., Supt., etc., from the Hustings
Court of the City of Richmond, Part D.)
Virginia.:.
In the Hustings Court of the City of Richmond, Part II, the
15th day of July 1960.
Petitioner,

Glenn W. Frye,

against

W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary,
Respondent,
ORDER.
The Court, having received by mail direct from the petitioner a petition for a Writ of Habe·as Corpus, doth order
the same filed, and the petitioner is permitted to proceed in
forma pauperis.
And upon a consideration thereof and it appearing to the
Court that there is reason to believe that so murh of the
sentence of life imprisonment as exceeds five. years confinement imposed upon the petitioner on November 15, 1957 in
the Circuit Court of Smyth County, Virginia, may be void,
therefore, the Court doth order that the respondent do file his
Answer to this Rule on or before September 7, 1960 as to
why the petitioner should not be treated as serving a maximum sentence of five years.
And the Court at this time doth not pass upon the other
allegations in the Petition.
Enter 7/15/60.
M.R.D .

•

•

•

•

•
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Filed by order July 15th 1960.

Teste:
CHAS R. PURDY, Clerk
By IVA R. PURDY, D. C.

0. B. 41, Page 141.
Virginia:
In the Hustings Court of the City of Richmond, Part II.
In the Matter -of the Application of Glenn W. Frye,
Petitioner,

v.
W. Frank Smyth, Jr., Superintendent of the Virginia
State Penitentiary,
Respondent.
PETITION FOR THE WRIT OF HABEAS CORPUS
.
AD SUBJICIENDUM. .
. To the Honorable M. Ray Doubles, Judge of the above Court.
Your petitioner, GJenn W. Frye, a citizen of the United
States of America, hereinafter referred to as the relator,
shows unto Your Honor and complains that he is being
imprisoned and restrained of his liberty by the respondent,
W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary, in the Virginia State Penitentiary, at 500
Spring Street, in the City of Richmond, within the territorial
jurisdiction of this Court, and that said imprisonment is illegal and void under the laws and Constitution of Virginia
and the due process clause of the Fourteenth Amendment to
the United States Constitution. In support thereof, the
\'elator respectfully states as follows:
1. That on or about October 8, 1957, the relator was placed
under arrest and was lodged in the County Jail of Smyth
County, Marion, Virginia, for investigation concerning the
death of one, William F. Tolbert. On October 19, 1957, a
Warrant of Arrest was sworn by John T·. Wolfe, Sheriff of
Smyth County, charging that relator "in said County did on
the 6 day of October, 1957: Unlawfully and feloniously kill
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and slay William F. Tolbert.'' A hearing was
waived in Justice of Peace Court and the case was
remanded to the grand jury. A copy of the Warrant
of Arrest is annexed hereto, marked Exhibit ''A'', and is
made a part hereof.
2. That on October 28 1957, the grand jury sitting in and
for the County of Smyth, Virginia, at the October Term,
1957, returned in the Circuit Court of said County an indictment, charging the relator as follows:·
page 3

~

"The Grand Jurors of the Commonwealth of Virginia, in
and for the body of the County of Smyth and now attending
said court, upon their oath, present that,
GLEN W. FRYE
on the 6th day of October, in the year One Thousand Nine
Hundred and Fifty Seven (1957) in said county did, unlawfully and feloniously kill and slay William F. Tolbert against
the peace and dignity of the Commonwealth.''
A certified copy of the aforesaid indictment is annexed
hereto, marked ''Exhibit '' B' ', and made a part of this petition.
3. That on the same day and date, October 28, 1957, the
Circuit Court of Smyth County appointed Messrs. L. P. Collins, Ill and D. Burke Graybeal, attorneys, to . defend the
relator. A certified copy of said order is annexed hereto,
marked Exhibit '' C'' and made a part hereof.
4. That on November 15, 1957, the relator was arraigned
upon the aforesaid indictment, and upon the advice of courtassigned counsel waived a trial by jury and pleaded guilty
to the charge contained in the indictment; that trial proceedings were duly had before the Circuit Court of Smyth
County, the Honorable Thomas L. Hutton, Judge, presiding;
that relator was found guilty of murder in the first
page. 4 ~ degree; and that the relator was forthwith sentenced to serve a term of confinement in the penitentiary of the Commonwealth for the remainder of his
natura] life. A certified copy of the order relating to the
trial proceedings and the judgment of conviction rendered
therein is annered hereto, marked Exhibit "D", and made a
part hereof.
5. That no official court reporter was present in court during the trial proceedings related above and, consequently, no
stenographic notes were taken of the testimony given at relator's trial. However, a detailed news account of the trial
proceedings was reported in the Smyth County News, Marion,
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Virginia, on Thursday, November 21, 1957. For the information and convenience ·of the Court, the relator has annexed
hereto an exact typewritten copy of the aforesaid report,
which is marked as Exhibit "E", and is made a part of this
petition.
6. That, likewise, for the convenience and information of
the Court, a certified copy of a statement taken from relator
and filed with the trial court, is annexed hereto as Exhibit
''F", and is made a part of this petition.
7. That the salient facts relating to the evidence submitted
to the Circuit Court of Smyth County, Virginia, on the 15th
of November, 1957, at the trial and the sentencing of the
relator, are accurately set forth in the report and statement
contained in Exhibits "E" and "F ".
8. That soon after the imposition of the life sentence
meted out against relator by his Honor, Judge .T. L. Hutton,
the relator was transported in confinement to the Virginia
State Penitentiary at Richmond, Virginia, where he has
since been, and is presently, confined by the respondent, W.
Frank Smyth, Jr., as the Superintendent of said
page 5 ~ penitentiary.
9. That your relator avers and shows that the
beforehand mentioned indictment, to which relator pleaded
guilty in the Circuit Court .of Smyth County, Virginia, on
November 15, 1957, did not charge the relator with the commission of the crime of murder and, accordingly, afforded no
jurisdictional basis for the adjudication by the court finding
relator to be ''guilty of murder in the first degree,'' and for
the same reason, afforded the court no jurisdictional basis
for imposing the sentence of ''a term of confinement in the
penitentiary of the Commonwealth for the remainder of his
natural life" against the relator, as it did; and that the said
adjudication of murder in the first degree and the sentence to
life imprisonment in the penitentiary are nullities.
10. That the element and essential components of the
crime of murder, in either the first or the second degree, are
wholly and totally omitted from the indictment to which
your relator pleaded guilty; and, that the indictment herein
merely charges your relator with the commission of the crime
and felony of manslaughter.
11. That a physical comparison of the indictment herein,
as shown in Exhibit "B", with the statutory forms set forth
in Section 19-140 of the Code of Virginia, 1950, shows that
the said indictment is drawn in substantial conformity with
the statute for charging the crime of manslaughter. From a
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careful examination of said statute, it is apparent the important words in the two statutory forms, which differentiates
the homicide, are the two words "murder" and ''slay". It
is to be observed that both forms are identical in wording except in charging murder the statutory form requires the indictment to charge that the accused "did kill and murder
one C ...... D ...... ", whereas, the statutory form for
manslaughter requires the indictment to charge that the said
accused "did kill and slay one 0. . . . . . D ...... ".
page 6 ~ It is to be noted the indictment in your relator's
ease employs the descriptive word "slay" and
charges, to-wit, that relator "did unlawfully and feloniously
kill and slay William F. Tolbert, ete.,'' and thereby, under
the provisions contained in Section 19-140 of the Code of
Virginia, 1950, merely charges the relator with the commis.
sion of the crime of manslaughter.
12. That in pleading guilty generally to the indictment
herein, your relator confessed guilt to whatever crime was
well charged in said indictment and, inasmuch as the indictment did not charge the relator with committing the crime
of murder, within the statutory requirements of Section 19140 of the Code, the Circuit Court of the County of Smyth
was without any valid jurisdictional basis to adjudicate the
relator to be guilty of murder in the first-degre.e and, it necessarily follows that the said court's adjudication is wholly null
and void.
13. That your relator's guilty plea being dirMted generally
to the indictment, embraced only a valid confession of guilt
to the commission of manslaughter, and the Circuit Court
of the County of Smyth was without any jurisdictional basis,
in consequence of said guilty plea, for sentencing the relator
to the penitentiary for the term of the remainder of his
natural life, because the maximum punishment that may lawfully be imposed upon conviction of the crime of manslaughter
in Virginia, pursuant to Section 18-33 of the Code, 1950, is
not more than five years.
14. That your petitioner further respectfully represents,
as shown by the record, that his cause was treated as a
capital offense, and, being without and unable to employ counsel for his defense in the Circuit Court of Smyth County as
aforesaid, that the HoMable Judge of said court, appointed
the Messrs. L. P. Collins III and D. Burke Graybeal. members of the local bar as counsel for the ·relator and,
page 7 ~ further, that such assignments of the Messrs. Collins
and Graybeal was made on October 28, 1957, the
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very day the indictment was returned into court as a "true.
bill", or, that is to say, some 18 days before your relator 'sarraignment, plea, trial and sentencing; and avers that both
attorneys, so appointed, by extreme and unwarranted neglect
allowed your relator to be found guilty by the trial court without objection and exception of the crime of murder in the
first degree upon an indictment merely charging relator with
committing manslaughter; that, during the intervening time
i. e., from October 28, 1957 to November 15, 1957, both attorneys had ample time within which to scrutinize and study
the indictment, and to compare the indictment with the requirements contained in Section 19-140 of the Code of Virginia, 1950, but, it is plainly evident they neglected so to
do, because, on November 15, 1957·, following your relator's
guilty plea, which they recommended, they not- only allowed
the Circuit Court of Smyth County, Virginia, to wrongfully
find your relator guilty of murder, in its highest and firstdegree, and to impose a sentence of life imprisonment upon
relator, without objection and exception, but, did not, thereafter, undertake to carry the relator's case to the Supreme
Court of Appeals of Virginia, wherein, a reversal would almost certainly have taken place.
· 15. That your relator relies upon the record to establish
the incompetency and neglect of the two attorneys appointed
by the court to represent relator on his trial, and the relator
is fully aware of the fact that the incompetency of counsel
within itself must be flagrant indeed to nullify a trial in a
criminal case; but, nevertheless, avers that the record herein, on its. face, unquestionably discloses grave incompetency
on the part of both attorneys to the extent of rendering the
relator's trial a sham and a pretense in derogation of the
Fourteenth Amendment to the Federal Constitution.
page 8 ~ 16. That although your relator's statement (Exhibit F) was introduced in evidence against the
relator on his trial, his court assigned counsel both absolutely
refused to allow the relator to testify as a witness in his own
behalf; that, in particular, the relator wished to refute the
false testimony given by the Commonwealth's witnesses that
the deceased, Bill Tolbert, did not spend any money during
his drinking spree on the afternoon of October 6, 1957, (see
Exhibit E), whereas, in fact when John Stuart changed the
$5. for Tolbert, it was done for the purpose of paying for a
quantity of moonshine whiskey. Also, as a matter of fact
that Bill Tolbert bad made several such purchases of moon-
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shine liquor during the afternoon. That, although this fact
was known to court assigned counsel, deputy Snodgrass, and
most ·Of the witnesses who testified for the Commonwealth,
that. every one seemed more interested in protecting certain
well known moonshiners than they were that the true facts
should be made known to the court.
17. That the relator did not understand the true nature,
the probable consequences of his guilty plea. 'rhat court
assigned counsel advised the relato·r, and relator believed
when he pleaded guilty, that the final sentence imposed
against him, as a result of his guilty plea, would not amount
to more than twenty year's confinement in the penitentiary;
that it was represented to the relator the Com.mowealth's Attorney would recommend a sentence of fifty years, which
would subsequently be reduced to no more than twenty years;
that after the court ignored the Commonwealth Attorney's
recommendations, and forthwith sentnced the relator to life
imprisonment, court assigned attorneys did not offer any objection or exception on behalf of the relator, and did not note
an appeal or to carry the case to the Supreme Court of Appeals of Virginia, but, as a matter of fact, deserted and
abandoned your relator to his fate of life imprisonpage 9 ~ ment.
18. That your relator was ignorant of his right
to an appeal to the Supreme Court of Appeals of Virginia,
and relator was not advised of his appellate rights by courtassigned counsel or by the trial court; that, even if the relator had known of his appellate rights, the relator because
of illiteracy and ignorance of the law was wholly incapable
of noting or perfecting an appeal from the judgment and
sentence without the advice and assistance of counsel; and
that, in consequence, as a practical matter an appeal from
the judgment of conviction was not a remedy that was avail,
able to the relator.
19. That late in 1958, ·the relator filed a petition for the
writ of habeas corpus with the Circuit Court of Smyth County
which was grounded on a claim that the evidence presented
against relator on his trial in the said court on November 15,
1957, was not sufficient in law to support a verdict of murder,
in the first degree; that the cause of the deceased's death
was uncertain; and other and different reasons than those
set forth above in the instant petition for the writ of habeas
corpus herein; that the aforesaid petition was summarily
denied, without a plenary hearing in the matter; that the

or
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relator avers no other habeas corpus action has heretofore
ever been instituted in respect to his present confinement.
WHEREFORE, the premises considered, your relator respectfully prays that the writ of habeas corpus ad subjicietnillwm duly issue and that he may be discharged.
Respectfully submitted,
GLENN W. FRYE
Petitioner-Relator.
page 10

~

Commonwealth of Virginia,
City of Richmond, ss :

GLENN W. FRYE, being first duly sworn according to
law, deposes and says:
That he is the petitioner-relator appearing in the foregoing
petition for the writ of habeas corpus; that he is familiar with
the contents of the same; and that the facts stated in said
petition are true to the best of his knowledge, information
and belief.
GLENN W. FRYE
Affiant.
Subscribed and Sworn to before me a Notary Public this
7 day of July, 1960.
WILLIAM C. PERDUE
Notary Public.
My commission expires March 5, 1963.
AFFIDAVIT OF SERVICE.
~'

Richmond, Virginia
July 7, 1960.
This day appeared before me, a Notary Public of the City
of Richmond, State of Virginia, GLENN W. FRYE, the petitioner above-named, and made oath that he has this 7 day
of July, 1960, served a copy of the foregoing petition by
United States, Mail, ,postage prepaid, upon the Attorney
General of Virginia, counsel for the respondent, addressed
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to the Attorney' General's Offiee, located in the Supreme
Court-State Library Building, Richmond, Virginia.
WILLIAM C. PERDUE
Notary Public.

Seal

My commission expires 3/5/63.
page 11
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EXHIBIT ''A.''
No.....

State of Virginia,
County of Smyth, to-wit:
TO ANY SHERIFF OR POLICE OFFICER:
Whereas, Sheriff John T. Wolfe has this day made complaint and information on oath before me, Helen B. Ellison
Justice of Peace of the said County that Glen W. Frye in
the said County did on the 6 day of October, 1957: Unlawfully and feloniously kill •and slay William F. Tolbert.
These are, therefore, to command you, in the name of the
Commonwealth, to apprehend and bring before the County
Court of the said County, the body (bodies) of the above
accused, to answer the said complaint and to be further dealt
with according to law. And you are also directed to sum-

mom.:
as witnesses.
Given under my hand and seal, this 19 day of Oct., 1957.
HELEN B. ELLISON
(Seal)
(Title of Issuing Officer)
Justice of Peace.
A Copy-Teste:
LLOYD E. CURRIN, Ole.rk.
(on back)
DOCKET NO. 10716
Commonwealth,

v.
Glen W. Frye.

i34
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WARRANT OF ARREST.

Executed this, the 19th day of October, 1957.
S. C. SNODGRASS, JR., D. S. Upon the examination of the within charge, I find the accused
Ile~~ing

1Vaived.
Remanded to Gxand Jury
F. M. H .

•

•
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EXIIIBIT "B."

~

State of Virginia,
County of Smyth,

_'·~.::
to-wit~::

:::·- _

.-•i·

In the Circuit Court of sa:id County:
The Grand Jurors of the Commonwealth of Virginia, in
and for the body of the County of Smyth and now attending
said court, upon their oath, present that, Glen W. Frye on
the 6th day of October, in the year One Thousand Nine Ilundred and Fifty Seven (1957) in said county did, unlawfully
and feloniously kill and slay William F. Tolbert, against the
peace and dignity of the Commonwealth.
Upon the evidence of the following witness sworn in open
court and sent to the grand jury to give evidence.
S. C. Snodgrass
Vandy Ilogston
J.ohn Stuart
Dr. William Campbell
A Copy-Teste:
LLOYD E. CURRIN, Clerk.
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(on back)
Appt'd., L. P. Collins, III, Burke Graybeal.
Commonwealth,

v.
Glen W. Frye.
INDICTMENT FOR A FELONY MURDER.
A True Bill.
A True Bill.

JOHN M. BOOTH, Foreman.
page 13
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EXHIBIT ''C.''

Virginia:
At a Circuit Court for Smyth County, at the Court House
of said County, on Monday, the 28th day of October, in the
year of Our Lord, Nineteen Hundred and Fifty-seven, and
in the One Hundred and Eighty-Second year of the Commonwealth.
Present: The Honorable Thomas L. Hutton, Judge.
Commonwealth,

v.
Glenn Frye.
FELONY-MURDER.
It appearing to the Court that the accused is not represented by counsel and stated to the Court that he was unable
to employ same, the Court doth appoint L. P. Collins ill
and D. Burke Graybeal, attorneys practicing before the bar
of this Court to defend him.
A Copy-Teste:
Seal

LLOYD E. CURRIN, Clerk.

Common Law Order Book 15 Page 280.

-
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EXHIBIT "D.''

Virginia:
Circuit Court of the County of Smyth, on Friday, the 15th
day of November, in the year of our Lord, Nineteen Hundred
and Fifty-seven.
Present: The Honorable Thomas L. Hutton, Judge.
Commonwealth,

v.
Glenn

W. Frye.
FELONY-MURDER.

Came again the Attorney for the Commonwealth and Glellll
W. Frye, who stands indicted for a felony, to-wit; murder.
The prisoner was again led to the bar in the custody of the
jailor of this County. Came also the accused by his counsel,
Lewis Preston Collins III, Esquire and D. Burke Graybeal,
Esquire, attorneys heretofore appointed by a former order of
this Court to represent the accused in this case.
Thereupon the Attorney for the Commonwealth announced
in open court that the Commonwealth was ready for trial.
Thereupon the defendant by his counsel announced to the
court that the def.endant was ready fo_r trial on this date.
Thereupon, before arraignment of the prisoner, the court
advised the accused that he had a right to a trial by jury if he
so desired, which jury would pass upon his guilt or innoeeJii!Ce
and if the accused was found guilty as charged the jury would
fix his punishment; as that the accused had a right to enter a
plea of not guilty to the indictment, and with the concurrence
of the accused, the Attorney for the Commonwealth amd the
court,. all enterM of record, the case would be heard by th.e
court, who would!, from the evidence, determine his guilt 0r
i,'YJIJ'I,oc_ents_; or .that the accused had the right to enter a plea
of guilty to the charge in the indictment if he so desh·ed, and
in which latter event the Court would hear the case without a
Jurv.
Thereupon the defendant, in person and by counsel, stated
in open court, that the defendant desired to waive a trial by
jury and that he intended to enter a plea of guilty to the
<'barge <'ontained in the indictment herein.
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Thereupon the accused, Glenn W. :Frye~ was duly
page 15 ~ arraigned in open court, and in person entered a
·
plea of guilty to the charge contained in the indictment.
The Court being of the opinion that the -accused fully
understood the nature and effect of his plea, directed the
same to be entered of record.
Thereupon the Court proceeded to hear the evidence on behalf of the Commonwealth and the following witnesses were
heard on behalf of the Commonwealth, to-wit: Deputy Sheriff
S.C. Snodgrass, Jr., Dr. R. D. Campbell, John Stuart, Vandy
Hogston, C. C. Norris, James Prater, Joe Roark, Ti Davidson, Malcolm Holmes; and thereupon the Attorney for the
Commonwealth stated that was all the evidence that the Commonwealth desired to introduce in chief.
Thereupon the defendant by counsel requested and was
granted a recess. Thereupon the accused and his counsel returned into open court, all the parties being present as heretofmre. The Court proceeded to hear the testimony introduced on behalf of the defendant, to-wit: the testimony of
Mrs. Tom Frye; thereupon the defendant announced that this
was all the evidence that the defendant desired to introduce, and the defendant closed his case..
Thereupon the Attorney for the Commonwealth called certain witnesses in rebuttal and thereupon the Attorney for
the Commonwealth announced that this was all the evidence
which the Commonwealth desired to introduce. Thereupon
the Court inquired of the defendant and his counsel if the
defendant desired to introduce any further testimony. The
Court was advised that the defendant was through with the
introduction of evidence. Each side closed its ease.
Thereupon the Court heard argument of counsel on behalf
of the Commonwealth and the defendant.
Upon consideration of all of which, the coUTt being of the
opinion, based upon the plea of guilty of the accused, and of
the evidence adduced, that the accused is guilty of murder
in the first degree as charged in the indictment herein and
doth so find. Thereupon the court inquired of
page 16 } counsel for the defendant in open court if the defendant requested a pre-sentence report as provided by Code Section 53-278.1 of the Code of Virginia (see
Qode of Virginia Section 53-278.1 1956 Supplement.). Therel:lPQI1 the accused by his counsel stated that the a.ecu:sed did
not desire to make a motion for such a pre-sentence :relJort.
Thereupon the court doth ascertain the punishment of the
defendant to be that he serve the balance of his natural life
in the penitentiary of this Commonwealth.
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Thereupon it being demanded of the accused by the court,
if anything for himself he had to say or offer, as to why
sentence should not be pronounced against him in accordance
with the findings of this court. Nothing being offered or said
in delay of judgment, it is accordingly the judgment of this
court that Glenn W. Frye be, and he hereby is sentenced to
serve a term of confinement in the penitentiary ·of this Commonwealth for the remainder of his natural life in accordance
with the judgment of this Court ascertained as aforesaid.
Further that the Commonwealth of Virginia do recover
against the said Glenn W. F'rye its cost by it about its prosecution in this behalf expended. That the Sheriff of this
county is directed to take charge of the prisoner.
It is further ordered that as soon as possible after the entry
of this order, that the prisoner be removed and safely conveyed, according to law, from the jail of this court, to said
penitentiary, therein to be kept, confined and treated for the
term aforesaid in the manner provided by law.
The Court certifies that at all times during the trial of this
case the accused was personally present. The prisoner is
remanded to jail to await his transfer to the penitentiary.
A Copy-Teste:
Seal

LLOYD E. CURRIN, Clerk.

Common Law Order Book 15 P.age 294.
page 17

~

EXHIBIT ''E.''

SMYTH COUNTY NEWS, Marion Virginia, Thursday, November 21, 1957, Page B-8
"FRYE PLEADS GUILTY, AND IS GIVEN LIFE FOR
MURDER''
-...

Glen W. Frye last Friday in Smyth County Circuit Court
was sentenced by Judge Thomas L. Hutton to life imprisonment for the first degree murder of William F. Tolbert.
·This sentence came ·after Aubrey Matthews recommended
50 ye·ars on the plea of guilty by Frye.
Deputy Sidney Snodgrass was the first witness beard. He
said. that he received a call about 7 :20 p. m. Oct. 6 that a body
had been discovered in the Rocky Cove section of Poore
Valley. He fo~nd the body Jaying with the h~ad up the hill,
on the back With the feet m the path, through a wooded,
brushy section near the top of a hill just a few feet from a
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cleared field. The right arm was lying by the side, and the
left arm and hand were crossed over the stomach. The hat
was lying by the right shoulder partially under the body.
The shirt had one or two buttons open at the chest. There
was no belt in the trousers, but there was a. belt around the
neck with the buckle near the left side of the neck. After
photographing the scene and body after Doctor R. D. Campbell, one of the county's two medical examiners, arrived with
some flash bulbs, the deputy found ·three short pieces of stick
in about eight 10 and 12 inch lengths. The fresh break in
them indicated that thev could have been used in the attack.
He found no money in· the bHlfold but several tickets from
a grocery store. Other such tickets were just to the right of
the body. The slippers of the body showed no sign of the
body having been dragged.
The hat found beside the body had a mark across the right
side with bark and dirt imbedded in the felt.
The deputy in describing his investigation of events prior
to the discovery of Tolbert's body said that he learned from
Vandy Hogston that Hogston had been with
page 17-A ~ Tolbert, Frye and some other men talking and
drinking near Thompson Tolbert's store from
1 to 4 p. m. Hogston, Tolbert and Glen Frye had gone east
from the store to the gate, where they stopped and had a
drink or two. They went up the road to the path, where they
had another drink or so. Hogston left Tolbert and Frye and
went on up to his house. When he last saw Frye and Tolbert
they were going up a little path which leads to the road to the
Tolbert home.
·
Hogston told the deputy that he went home, ate supper,
went out to feed the hogs and then began to worry about
Tolbert and Frye. He decided to go up to the Tolbert home
to see if he had returned. Mrs. Tolbert told Hogson that her
husband had not come in, and Hogson told her he had left
Glen and Bill in the woods. Hogston returned by the path
he thought Tolbert would take and found the body about 6 :15
p. m. It was beginning to get dark, but he still could see.
After he found the body, he started back to the Tolbert
home but met Sam Frye, a son-in-law to Tolbert, and Mrs.
Frye. Sam Frye and Hogston went to the body; Sam opened
the shirt and found no heart beat. The deputy said he certified all of Hogston's statements.
Snodgrass questioned Glen Frye for the first time up in the
week in the Saltville hospital. Glen Frye first told SnodgrasR
tliat Tolbert and Frye went down the bank, followed the path.
and Tolbert picked up a stick saying he was afraid of a bull
in the field. Tolbert sat down coughing. Glen Frye went on
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to his home but his wife was not there, so he came back between 5 :30 and 6 p. m. :finding Tolbert lying on the path with a
belt around his neck, and went to his father's house. His
father told him not to say anything about it as he would get
in trouble. He told the officer that he got with some others,
ended up in a :fight and walked up in the Saltville hospital
about 12 :15 a. m. Monday.
Snodgrass said Frye repeated the story when he talked with
him at a later date. ·Sometime Oct. 17 Glen Frye told Snodgrass that he, Frye, would start talking if Snodgrass had
not found out anything by Oct. 19. The officer
page 18 ~ said he went through his :files before coming to
talk with Glen and discovered he had no picture
or :fingerprints of Frye. While these were being made in
the Smyth County Jail, Frye said he wanted to make a statement, which was taken in the presence of Matthews, Sheriff
John T. Wolfe and Deputy Snodgrass. Miss Connie Blevins,
Mr. Matthew's secretary, took the statement.
Snodgrass said that he found that Bill Tolbert left home
and gave his wife $10 and still had $7 or $8. He had 18¢ in
his pants pocket when the body was found. The deputy's investigation revealed that John Stuart gave Tolbert :five one
dollar bills for a $5 bill just before Hogston, Tolbert and Glen
Frye left Thompson Tolbert's store. Tolbert placed the bills
in his billfold.
The officer presented the three pie.ces of stick found the
night the body was discovered and two found the next day.
The. five fitted together to make one continuous stick. Some
distance on down the path across the· creek Snodgr-ass and the
Saltville police chief found a tree with a fresh break. The
break matched one end of the pie.ces found at and ne.a:r the
body. The sticks, the bran<ili from the tree, the belt found
around Tolbert's neck and the belt taken from Glen Frve's
pants at the hospital were entered as exhibits, as was a
whiskey bottle found just before the path came to the fence
at the field. The bottle had had a small amount of moon:..
shine in it when the officers picked it up. Snodgrass said
that Hogston said that there was more than an inch of whiskey left in the bottle.
The ·officer said that none of the men recalled seeing Frye
with anv monev Sunday afternoon, but Glen Frye told Snod~rAF~S that he had received $50 from Mal0olm Holmes, his
bl.'other-in-law. The officer learned from Holmes that the
money had been given to Mrs. Glen Frye.
The deputy said he saw Frye at the hospital in Saltsville,
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but he was asleep. There was a strong odor of
alcohol about him, and he had a patch over his left
eye and a shaved and stitched place on the top of
his head. Glen Frye kept reaching up, rubbing his right hand
and mumbling, I believe it's fractured.'' Frye had been in
a fight just before being taken to the hospital. There was
blood on his clothing. The deputy in checking with all the
people who had been with Glen Frye could not find anyone
who recalled his having -any marks on his head before going
to the Hayden home, where his statement said he was struck
by two bottles.
On cross examination, the officer said he found no evidence of hard feelings between Frye an Tolbert. He knew
of no trouble between the two in the past four or five years.
Dr. Campbell said he felt it was a homicide ease after
examining the body at the scene. Mter more extensive examination at the funeral home he ordered the body sent to the
state pathologist for a thorough autopsy. The report showed
death to be from a cerebral concussion. In answer to a question by the Commonwealth's attorney, he said that a blow by
a stick could cause cerebral concussion. There were two
lineal fractures of the skull. Dr. Campbell said that he
thought that was the cause of death. There was also a small
tear in the thyroid cartilage, which could have had some bearing on the cause of death. There was a hemorrhage under
the second membrane of the brain and the alcohol in the blood
was .18. The physician said that percentage would show a
man to be "pretty drunk". The Commonwealth entered the
pathologist's report as exhibit 10.
On cross examination, he said he seriously doubted that a
stick such as the one exhibited could cause a fracture. Re
added that if hit by the whole stick which was found near the
body the stick would have broken if the blow had been hard
enough to cause a skull fracture. He also stated that if such
a blow were struck there would be hair and blood on the stick
unless the victim were wearing a hat.
page 20 ~ Hogston also stated much the same story of the
afternoon, adding that he had told his wife that
Bill and Glen had gone toward home and Bill was pretty full.
He was afraid they might get in a racket. He related finding
Tolbert's body. Under questioning by Matthews, Hogston
said that Tolbert did not spend any money while they were
-together and that there was no place for him to spend it after
Tolbert and Frye left Hogston.
During cross examination Hogston admitted that the three
page 19

~
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were just good drinking buddies and that there was no hard
feelings and Iio arguments. He admitted that years back
Tolbert had had a reputation for fighting with sticks and
rocks. There had· been some trouble some time back, but
there was no indication of any trouble that afternoon.
James Prater told of having taken Frye to the Surber home
and then to the home of Joe Roark, who went with them to
Ledbetter's. ' Prater said that he gave Frye $1. When he
came back to the car he had a bottle of gin. He recountE}d
going to Watson's Gap to Annie Pearl Hayden's house, where:
Glen Frye was injured in the fight.
· ·
Roark testified that Glen Frye came into his home about
10:30 p. m. Octo. 6. Frye who had been drinking mocked
Bill Tolbert "acting the fool like he always does," Roark
said, adding that Frye danced a little and brushed his shoes
as Tolbert did. The rest of his testimony was much the
same as the others. He did say that he noticed Frye's hand
was swelling a ·little and looked bruised when Frye put his
hand on Roarke's knee and said, "You are my buddy and always have been.''
Henry Joe Richardson called, "told of coming to the assistance of the Hayden woman when Frye attempted to get in the
house. He said Frye s·aid he had whipped one and was going to whip Davidson.
. Holmes told of his wife's giving the $50 to Mrs. Glen Frye
but on cross examination said he did not know what Mrs.
Frye had done with the money.
page 20-.A ~ The only witness put on by the defense was
Mrs. T·om Frye, mother of the defendant, who
told of having received the $50 from Mrs. Glen Frye to keep.
The mother said that late Saturday, Oct. 6, she gave $10 of the
money to Glen.
In making his recommendation for a 50 year sentence,
which would have made Frye eligible for pa-role in 12 years,
Matthews said he felt that would protect the people and
serve the best interests of the community taking into consideration the crime which had been committed.
Burke Graybeal, one of the court appointed defense attorneys, said the defendant admitted that Tolbert was struck
in the head with a stick but the Frye knew nothing of the
robbery or choking. The lawyer pointed ·out the. defendant's
statement said that Tolbert struck the first blow and that
there was no knowledge of the extent of the injuries sustained by the defendant.
L. Preston Collins III, the other counsel for the defense,
traced the back ground of the defendant, telling of his CCC
service, his war record, his various jobs and his family.
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Judge Hutton in passing sentence said that as intoxicated
as Holbert was there was a doubt that he could have put the
belt around his own neck, so the judge would have to find that
the belt was placed around the neck after the head wound
was inflicted. There was no evidence of malice or hard feeling, Hutton said, in finding Frye guilty of murder in the first
degree and passing the life sentence on the man.
page 21

~

EXHIBIT ''F.''

Ex3
Com.,

v.

11/15/57
T.L.H.
Judge

I, Glen Frye, make the following statement freely and
voluntarily. I have been told that the statement may be used
for or against me and I have not been threatened nor do I
make this statement because of any promises made to me. I
have been told that I do not have to make this statement and
that I may have a lawyer present if I desire.
My name is Glen W. Frye, I am thirty three years old and
I live at Saltville, Route 1 with my wife and two kids. On
Sunday, October 6, about 1 :00 in the afternoon, Bill Tolbert
come to us sitting on the side of the road in Poore Valley.
John Stuart, Robert Dinsmore, Charles Frye and myself
were together. We just sat around there and talked a little
while and Jolin Stuart and Bill Tolbert had a little liquor
· and we sat around there about an hour I guess, it wasn't too
long, then we moved about fifty yards from there and turned
up into the Hollow where my father lives. John was wanting
to watch Dinsmore and somebody had stole some liquor and
John Stuart accused Robert Dinsmore of stealing his liquor
and then Bill Tolbert asked for some more liquor and John
Stuart told Robert to hunt him some liquor and he brought
it back to him and Bill Tolbert took the lid off and passed it
around to us all and then V andy Hogston come over there
where we was at then and John Stuart asked Vandy Hogston
what time it was and Vandy showed it was four o'clock or
four fifteen, I don't know which he did say. John Stuart said
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"I got to leave and do the milking," his wife was sick and we
all left. John Stuart and Robert Dinsmore went one way
and me and Vandy and Bill left and went the other way.
While we were down there in the group in the Hollow me and
Bill Tolbert traded belts. We walked out the road to the gate
that led to V andy Hogston's. We went through the gate and
up the road about fifty yards and stopped and took another
drink ·of Bill's liquor. ·Then we went on up the road
page 22 r going on home and Bill and Vandy were talking
something about the drive-in theatre. Bill had
some tickets, he was telling V andy something about it and
Vandy asked him for another drink of the liquor. Then Vandy
said "I might come over and go with you tonight, Bill". And
then Vandy said ''Let me have another drink of that, Bill"
and then Vandy went on up his way and me and Bill followed
a path down over the hill and went through a fence and Bill
jumped a creek and his feet slipped out from under him and
he sat backwards in some bushes and then I jumped the creek
and picked him up and he was mumbling something about
Daddy and me and him got into a struggle there. He hit me
with a stick and I hit him with a stick and he sat down and I
was talking to him and got him up and he. picked up his stick
and went on up the hill walking in front of me still mumbling
about Daddy and he went a little piece out from the top of the
hill and he sat back down again like he was sick. He was
holding his throat like he was wanting to throw up or something and his eyes was right shiny looking and he had a billfold jn his hand open and said something about Alex. He
didn't say no last name just Alex. I didn't know what he
meant and I asked him. ''Bill, are you sick. Do you want me
to take you home or do you want me to go over there and tell
some of them" and he said "No, Daddy, I will be all right";
and I left and started toward mv home and ·on the other end of
the field they was somebody in the bushes and hunting for
something. Looked like they was looking for something, and
had on a red coat and a blue looking hat and I went over on
top of the ridge. I looked hack and Bill Tolbert was standing
up fooling with his britches like he was going to take them
off or something like that and he went walking back towards
the creek and I went on home and come back and found Bill
lying out there at the top of the hill with a belt around his
neck and his billfold was lying on his shirt and I got his
billfold and put it back in his pocket and loosened the belt
around his neck and he breathed or opened his mouth or
something and I run out there to my daddy's home and I
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went in the house. I went on in the kitchen and
my daddy was eating supper and I told him there
was· something wrong with Bill Tolbert that he
was dying or there was something wrong with him and I
asked him what I should do, call the law or the doctor or what
and he told me no, not to fool with stuff like that that I could
get myself in serious trouble and then I asked him where
Wesley was that I wanted to go down in the valley after my
wife and kids. and he said he (Wesley), and Momma had gone
to take Sissy home and I looked out the front door and seen
the truck coming up the lane. I said "here they come, I'll
go down there and ask him now.'' And I walked down there
and stopped them and -asked Wes to take me down after my
wife and kids. He said ''No, it was 6 :00 and he had to go
watch Disneyland on television,'' for me to go and get Thompson, Tolbert or Dave Allison to take me down ther and I went
on across. the road and asked Thompson. He was sitting on
his chop block whetting his ax. Said he couldn't that he
didn't have time, that he had to cut some wood. I went on
out to Dave Allison ~s and asked Dave to take me down there
and Dave took me and on our way I told him to take me on
down to A. Ledbetter's that I wanted to see him about some
patotos and get us a pint of liquor. I gave him a dollar to
take me down there and he said he would take me down there
but that he couldn't wait on me that he would let me out down
there and then he let me out there, he come on back home, I
reckon, he left, I reckon he eome on back home. Then I got the
liquor from A. Ledbetter. I got a pint of gin and paid him
three dollars for it and me and A. come back up Poore Valley
in his car and we stopped at the Poore Valley Church way
up Poore Valley where I was supposed to get out, and I
knowed I had never went and got my wife and younguns
and that I had to go get them and I went out from the church
a little way to the home of James Prater and I got James
Prater out of the house and -asked him to take me back down
the Valley to get my wife and children and he took me down
to my wife's mother's and I asked my wife if she was ready
to come home and she said no, that the younguns had done
gone to bed that she wouldn't fool with getting them up, that
she would bring them home in the morning. And
page 24 ~ me and James went over in Cardwell Town and
got Joe Roarks and went back to A. Ledbetter's
and got us another pint of gin. I paid .two dollars on it and
James Prater paid a dollar. I made A. Ledbetter to open the
store and I got two packs of oigarrettes and a bottle of pop
and brought it with me and then we went back up the Valley
to Annie Pearl Hayden's and I pecked on the door. and told
page 23
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her to let me in I wanted to talk to her and then she come out
the b.ack with a mop and she hit ·at me with it but I grabbed it
then she throwed a pan of water at me and then T. I. Davidson
hit me with two pop bottles and I didn't know no more then
till I woke up in the hospital.
I already had one cut before T. I. Fixed me a good one and
then I woke up in the hospital and Dr. Finne had them working on me.
I have read and have had read to me the above statement
and it is true to the best of my knowledge.
GLEN W. FRYE.
State of Virginia,
County of Smyth, to-wit:
Subscribed and sworn to before me, Connie Ann Blevins, a
Notary Public in and for the County of Smyth, in the State of
Virginia this 19th day of October, 1957.
My commission expires the 14th day of December, 1957.
CONNIE ANN BLEVINS
Notary Public.
A Copy-Teste:
LLOYD E. CURRIN, Clerk.

•
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EXHIBIT A.
Camp No. Prison
PRISON RECORD.
Date September 2, 1960.

···--

Name GJenn W. Frye Number 723'79 Race White
Alias None
Committed November 16, 1957
Age 33 Married, Occupation Farmer
Court Smyth County Circuit Court Date Nov. 15, 1957
Crime Murder-1st degree Term Life Years
Added for escapes None Years
Added for Second, Third Conviction None Years. Total Term
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Life Years Served 2 Years 10 Months 14 Days 28 days jail
time included.
Term Expires Life
Eligible for Parole 10-18-72
PRISON RULES VIOLATED.
NO PREVIOUS CRIMINAL RECORD ON FILE.
This is to certify that Glenn W. Frye is now serving on his
Life sentence for Murder, first degree, from Smyth County,
Virginia, and everything as stated above is a true copy of his
record taken from the records on file at the Virginia State
Penitentiary, Richmond, Virginia .
. . . . . . . . . . . . . . R, MANN, Director
Bureau of Records and Criminal
Identification, Virginia Penitentiary, Richmond, Va.

•
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Virginia :

In the Hustings Court of the City of Richmond, Part II,
the 11th day of April, 1961.
Glen W. Frye,

Plaintiff,

a.gainst
W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary,
R-espondent.
OR.DER.
The Court heretofore on March 29th, 1961, having heard
this case upon the writ of habeas c.orpws heretofore issued
herein and upon the Return and Answer thereto, and
The Court being of opinion, for reasons set forth in a
written opinion of the Court hereby filed as a part of the
record herein, that the petitioner is entitled to he released
from the custody of the respondent on an order entered by the
Circuit Court of Smyth County, Virginia, on November 15th,
1957, whereby the petitioner was sentenced to life imprisonment,
Therefore, the Court doth order that the respondent do
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:release the petitioner, Glenn W. Frye, from custody under
the aforesaid order; to which action of the Court the respondent objects and excepts.
But the Court not being advised as to whether an appeal
will be prosecuted herein, the Court doth suspend execution
of the foregoing judgment for a period of twenty-one days
and doth order that the petitioner be discharged from custody
on May 2nd, 1961, unless the Court doth further suspend
execution of the aforesaid judgment.
Enter this Order,
M. R. D., Judge.
Ent. Law 0. B. 42, pg. 53.

page 103
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Virginia:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Monday the 11th day of June, 1962.
W. K. Cunningham, .Jr., Superintendent of the Virginia State
Penitentiary,
Plaintiff in Error,
Record No. 5409
Glenn W. Frye,

Defendant in Error.

Upon a writ of erroT to an order entered by the Hustings
Court of the City of Richmond, Part II, on the 11th day of
April, 1961.
This day came again the parties, by counsel, and the court
having maturely considered the transcript of the record of
the order aforesaid and arg11ments of counsel, is of opinion,
for reasons stated in writing and filed with the record, that
the said order is erroneous. It is therefore adjudged and
ordered that the same be reversed and annulled, ~and the case
is remanded to the Hustings Court of the City of Richmond,
Part II, with direction to issue a writ of habeas corpus, re"'
turnable to the Circuit Court of Smyth County, with leave
granted the plaintiff in error to answer the petition for a writ
of habeas corpu.s previously filed in the Circuit Court of
Smyth County, and denied therein on October 1, 1958, and that
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the defendant in error be .accorded a complete hearing on
the allegations set forth in said petition.
Which is ordered to be certified to the said hustings court.
A Copy-Teste:
H. G. TURNER, Clerk.
Entered 0. B. 43, Page 122.

•
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Virginia :

In the Hustings Court -of the City of Richmond, Part II, the
lOth day of September 1962.

Petitioner,

Glenn W. Frye,

against
W. K. Cunningham, Jr., Superintendent of the Virginia State
Penitentiary, ·
Respondent.
ORDER.
Pursuant to the order of the Supreme Court of Appeals of
Virginia entered herein on August 31, 1962, the Court doth
order that a Writ -of Habeas Corpus do issue herein returnable to the Circuit Court of Smyth County on October 1, 1962,
and that the Clerk of this Court do transniit the papers herein
to the Circuit Court of Smyth County forthwith.
Enter 9/10/62.
M. R. D.

Entered 0. B. 43, Page 196.
page 116
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Commonwealth of Virginia.

To W. K. Cunningham, Jr., Superintendent, Virginia State
Penitentiary, Richmond, Virginia:
We command you that the oody of Glenn F. Frye, together
with the day and cause of his being taken and detained, by
whatsoever name he may be oo.lled, you have before the Cir-
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cuit Court of Smyth County, Marion, Virginia, at 10 o'clock
A. M., on the 1st day of October, 1962, to do, submit to and
receive all and singular those things which then and there be
considered of him in this behalf. And have then there this
writ.
Witness, Chas. R. Purdy, Clerk of the Hustings Court of
the City of Richmond, Part II, at the Courthouse thereof, on
the lOth day of September, 1962, and in the 187th year of our
Commonwealth.
CHAS. R. PURDY, Clerk
By IVA R. PURDY, D. C.
A Copy.:.__Teste:
H. G. TURNER, Clerk.
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