IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6067

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thursday the 14th day of January, 1965.
AETNA CASUALTY & SURETY COMPANY,
Plaintiff in Error,
aga,inst
WELDON A. PRICE,

Defendant in Error.

From the Circuit Court of Arlington County
Emery N. Hosmer, Judge

Upon the petition of Aetna Casualty & Surety Company a
writ of error and supersedeas is awarded it to a judgment
rendered by the Circuit Court of Arlington County on the
12th day of August, 1964, in a certain motion for judgment
then therein depending wherein Robert H. Detwiler and
Weldon A. Price, t;a Detwiler and Price, were plaintiffs and
the petitioner was defendant.
And it appearing that. a suspending and supersedeas bond
in the penalty of sixtv-five thousand dollar's, conditioned acC'ording to law, has heretoforP. been g-iven in accordance with
the provisions of sections 8-465 and 8-477 of the Code, no additional bond is required.
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Filed Jan. 23, 1964.
H. BRUCE G;REEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.

AMENDED MOTION FOR JUDGMENT.
The plaintiff, Weldon A. Price, by counsel, moves the Circuit Court of Arlington County for judgment against the defendant in the amount of Fifty Thousand Dollars ($50,000.00)
together with interest from March 10, 1962, plus costs and
attorneys' fees, which sum in justly due and owing from
the defendant to the plaintiff for the reasons as hereinafter
more fully set forth.
1. The plaintiff was sued in the United States District
Court for the District of Columbia and a judgment wa.s returned against him in the amount of One Hundred Twenty
Thousand Dollars ($120,000.00) plus interest and costs. The
case number is Civil Action No. 4231-56. Dr. Robert H. Detwiler, partner of the plaintiff for more than 20 years, was a
named defendant in Civil Action No. 4231-56 and waR dismissed from the .suit at the trial table after the matter had
been pending some six years because service of process was
not perfected against him. The defendant carelessly a.nd
negligently failed to conduct a proper investigation as the
result of which it was not able to enter into satiRfactorY
negotiations prior to judgment.
·
pag-e 13 ~ 2. The defendant carelessly and negligently,
amounting to bad faith, failed to object to the dismissal of Dr. Detwiler from the litigation in the United
States District Court for the District of Columbia and such
failure had the effect of allegedly reducing the exposure of
Aetna Casualty and Surety Company and increasing tbl.'
exposure of Dr. Weldon A. Price.
3. The defendant careles.sly and negligently, amounting to
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bad faith, failed to file an appropriate Motion for Forwm. Non
Conveniens to have the matter in the District of Columbia
removed to Virginia or to have it dismissed for the purpose
of having it brought in Virginia since it was the appropriate
forum, inasmuch as the accident took place in Virginia and
all of the plaintiffs and all of the defendants resided within
that State. Had such a motion been filed, all of the unserved
defendants in the District of Columbia could have been served
in Virginia and, thus, the exposure of Dr. Weldon A. Price
would have been reduced.
4. During the trial of the case in the United States District
Court for the District of Columbia, there were numerous
recesses for the purpose of negotiating an amicable disposition of the claims. The defendant, at all times, felt that the
case against Dr. Weldon A. Price would be won by the granting of a Motion for a Directed Verdict. When the Motion was
denied, it was carelsss and negligent of the defendant not to
undertake any new negotiations, having in mind that it was
in a more vulnerable position. The defendant's position in
this regard was unreasonable amounting to detriment to Dr.
Price.
5. When the defendant reasoned that it would not pay
Forty Five Thousand Dollar's ($45,000.00) since its exposure
was only Fifty Thousand Dollars ($50,000.00), the reasoning
was erroneous for after judgment the defendant admitted
tha.t its exposure was $70,000.00.
6. The defendant has agreed with the judgment creditors
in Civil Action No. 4231-56 to pay into the registry of the
court, Seventy Thousand Dollars ($70,000.00) plus intere.st
and costs, contrary to its contract obligations to this plaintiff
to pay the full amount of the judgments.

r

WHEREFORE, the plaintiff demands judgment
against the defendant in the amount of Fifty
Thousand Dollars ($50,000.00) plus interest, costs, and attorneys' fees after the payment of Seventy Thousand Dollars ($70,000.00) plus interest and costs.
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WELDON A. PRICE
By Counsel.
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Filed Jan. 27, 1964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.

ANSWER AND GROUNDS OF DEFENSE TO AMENDED
MOTION FOR JUDGMENT.
COMES NOW defendant, Aetna Casualty & Surety Company, by and through its attorney;s, and files this its Answer
and Grounds of Defense to the Amended Motion for Judgment previously exhibited against it herein, and states and
alleges as follows :
1. The defendant admits that plaintiff was sued in the
United States District Court for the District of Columbia
and that that judgments were returned against him in the
amount of $120,000.00, as pleaded. The defendant admits
further that Dr. Robert H. Detwiler was dismissed from said
suit because service was not perfected against him and he at
no time was legally before the Court which returned said
judgments against Weldon A. Price. All other allegations of
the first numbered paragraph of the Amended Motion for
Judgment are expressly denied.
2. The allegations of the second numbered paragraph of
the Amended Motion for Judgment are denied.
3. The allegations of the third numbered paragraph of the
Amended Motion for Judgment are denied.
4. The alleg-ations of the fourth numbered paragraph of
the Amended Motion for Judg-ment are denied.
5. The alle.e:a.tions of the fifth numbered parag-raph of the
Amended Motion for Judgment are denied.
page 16 ~ 6. The defendant admits that. pursuant to Court
Order, it has paid into the Registry of the United
States District Court for the District of Columbia., $70,000.00,
-plus interest and costs. It denies any further obligation to the
plaintiff.

AND NOW having- Answered said Motion for .Tudoment,
narag-ranh bv parae:ranh, and bv wav of further Answer
thrreto. the defend;:mt stateR that it has disch::mrAd each and
everv oblie:ation of its contrRct with nlaintiff. Pursuant to
said contract, it emnloved com.netent. exnerienceil and hig-hly
qualified legal counsel to rondnct the defense of the action
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brought against its insured. It exercised all due and reasonable care in the conduct of its investigation and defense of
said action and has at all times accorded to the plaintiff all
rights accruing to him under the terms of his contract with
this defendant.
AND NOW having fully Answered said Motion for Judgment, defendant moves that the same be dismissed and that
it have its reasonable costs in this behalf expended.
AETNA CAUSALTY & SURET;y
COMPANY
By CHARLES H. DUFF
Its Attorney.

page 15-A
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PLAlNTIFF 'S PRE-TRIAL STATEMENT.
FACTS:
The plaintiff was .sued in the United States District Court
for the District of Columbia, Civil Action No. 4231-56, and a
judgment was returned against him in the amount of One
Hundred Twenty Thousand Dollars ($120,000.00), plus interest and costs. Dr. Robert H. Detwiler, partner of the plaintiff for more than 20 years, was a named defendant in Civil
Action No. 4231-56 and was dismissed from the .suit at the
trial table after the matter had been pending some six years
because service of process was not perfected against him. The
defendant carelessly and neQ.'ligently failed to conduct a proper investig-ation as the result of which it was not able to enter
into satisfactory settlement negotiations prior to judgment.
NEGLIGENCE OF DEFENDANT:
J. The defendant carelessly and negligently, amounting to
bad faith, failed to obiec! to the dismissal of Dr. Detwiler
from the litig-ation in the United States District Court for the
District of Columbia and such failure had the effect of allegedly reducing- the exposure of Aetna Casualty and Surety
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Company and increasing the exposure of Dr. Weldon A.
Price.
2. The defendant carelessly and negligently, amounting to
bad faith, failed to file an appropriate Motion for Forum Non
Conveniens to have the matter in the District of Columbia
removed to Virginia or to have it dismissed for the purpose
of having it brought in Virginia since it was the
page 15-B ~ appropriate forum, inasmuch as the accident
took place in Virginia and all of the plaintiffs
and a.ll of the defendants resided within that State. Had such
a motion been filed, all of the unserved defendants in the
District of Columbia could have been served in Virginia and,
thus, the exposure of Dr. Weldon A. Price would have been
reduced.
3. During the trial of the case in the United States District
Court for the District of Columbia, there were numerous recesses for the purpose of negotiating an amicable disposition
of the claims. The defendant, at all times, felt that the case
against Dr. Weldon A. Price would be won by the gr.anting
of a Motion for a Directed Verdict. When the Motion was
denied, it was careless and negligent of the defendant not
to undertake any new negotiations, having in mind that it
was in a more vulnerable position. At this time and prior to
the Motion, the defendant was on written notice by the plaintiff to settle the claim. The defendant's position in this regard was unreasonable amounting to detriment to Dr. Price.
4. When the defendant reasoned that it would not pay
Forty Five Thousand Dollars ($45,000.00) since its exposure
was only Fifty Thousand Dollars ($50,000.00), the reasoning
was erroneous, for after judgment, the defendant did, in fact,
pay $79,000.00 into the registry of the United States District
Court, Civil Action No. 4231-56, under its policy of an exposure of $100,000.00.
SPECIAL DAMAGES:
Fifty Thousand Dollars ($50,000.00), plus interests, plus
costs, plus attorneys' fees.
STIPULATIONS:
1. The right of discovery to be held open so long as it does
not interfere with the trial date.
page 15-C ~ 2. That portions of Civil Action Number
4231-56, U. S. District Court for the District of
Columbia file be admitted without formal proof.
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3. That the U. S. Court of Appeals, District of Columbia
Circuit Number 18,257 file be admitted without formal proof.
4. That the outcome of this c~se will in no way affect the
legal efficacy of a companion case having to do with interpretation of certain contracts between this plaintiff, his partner, Robert H. Detwiler and the defendant.
5. Copy of letter from plaintiff to defendant dated on or
about March 5, 1962, re: demand to settle the case of Civil
Action No. 4231-56.
WELDON A. PRICE
By Counsel.
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DEFENDANT'S PRE-TRIAL STAT·EMENT.
COMES NOW defendant, by its attorneys, and for its pretrial statement alleges as follows:
Two judgments were returned against the plaintiff in the
United States District Court for the District of Columbia, one
in the amount of $100,000.00, the other in the amount of $20,000.00. Dr. Robert H. Detwiler, while being named originally
in the District of Columbia action as a party defendant was
never at any time before the Court and accordingly the trial
did not proceed with Dr. Detwiler as a. defendant.
The Aetna Casualty & Surety Company expressly denies
each charge of negligence and bad faith alleged. It states affirmatively that it has discharged each .and every obligation
of its contract with the plaintiff. Pursuant to said contract
it emploved competent, experienced and highly qualified legal
counsel to conduct the defense of the ·action brought against
its insured. It exercised all due and reasonable care in the
conduct of its investi~:a.tion and defense of said action and
haR at all time·s accorded to the plaintiff every right accruing
to him under the terms of his contract with this defendant.
Defendants admits that it has paid the $20,000.00 judgment
in toto and further that it has paid $50,000.00 toward the
$100,000.00 judgment. These payments were
page 15-E r made in accordance with the terms of its contract with the plaintiff and involved no er-
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roneous reasoning as -claimed in the fourth numbered paragraph of the plaintiff's pre-trial,statement.
With respect to plaintiff's request for Stipulations, this
defendant agrees that the right of discovery may be held
open so long as it does not interfere with the trial date. It
respectfully declines the other requested Stipulations.
AETNA CASUALTY &
SURETY COMPANY
By CHARLES H. DUFF
Its Attorney.

page 18
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Pretrial Proceedings, March 10, 1964.
Before: Walter T. McCarthy, Judge.
Present: For the Plaintiff: Anthony J. SiciHano, Esq.
For the Defendant: Charles H. Duff, Esq.
This is a Motion for Judgment for $50,000, plus interest,
costs and attorney's fees after the payment of $70,000, plus
interest and costs.
FACTS:
Plaintiff was sued in the U. S. District Court for the District of Columbia, Civil Action No. 4231-56 and judgment(s)
returned against him in the amount of $120,000 plus interest
and costs. Dr. R.obert H. Detwiler, partner of plaintiff, was
a named defendant in the above-mentioned case but was dismissed beeause of unperfected service of process against him.
Defendant paid $70,000 into the registry of the U. S. District
Court for the District of Columbia.
PLAINTIFF ALLEGES :
That the defendant was negligent as set forth below and
that the negli!!;ence eaused the plaintiff to suffer a loss of
$50.000.00, plus interest and costs.
The negligen<:>e alleg-ed is :
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( 1) Defendant failed to conduct proper investigation.

(2) Defendant failed to object to the dismissal from the
case of Dr. Detwiler.
(3) Defendant failed to make a motion in the trial,

"Forum Non Conveniens".
(4) Defendant failed after losing a ''Motion for Directed
Verdict'' to undertake new negotiations.
(5) Defendant evaluated the case in considering possibility
of settlement on a fallacious and unreasonable basis.
(6) Defendant refused to accept plaintiff's agreement to
settle the case for $45,000.00.
Plaintiff also alleges (Paragraph 6) that the defendant is,
by its contract with the plaintiff, obligated to pay the full
amount of the judgments and that it violated its obligation
when it paid by agreement to the judgment creditors only
$70,000.00.
DEFENDANT DENIES:
Each and every allegation of negligence and says it employed competent, experienced and highly qualified legal
counsel to conduct the defense of the insured.
pap;e 19

~

DEFENDANT STATES:

That it used due and reasonable care in the conduct of
its investigation and defense of the plaintiff.
DEFENDANT DENIES:
That it paid the $70,000 by virtue of an agreement, and
DEFENDANT SAYS:"
That it was directed to pay by Court Order.
Tlu'lt it has discharged every obligation incumbent upon
it by virtue of the contract.
DEFENDANT accepts notice to produce letter of Marcl1
6, 1962.
TT IS A GREED that right of discovery is to be open so
long as it does not interfere with trial date.
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This case is set for a jury trial on July 8, 1964.
WALTER T~ McCARTHY, Judge.
Note:
It appears advisable if possible to agree upon the contract
or policy.
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MOTION.
Comes now the plaintiff, by counsel, and moves this Honorable Court to require Mr. W. T. Ward, Manager, Aetna
Casualty & Surety Co. to submit to a deposition under the
provisions of Rule 3 :23 of the Rules of the Supreme Court
of Appeals of Virginia and pursuant to the attached Notice
and Affidavit.
WELDON A. PRICE
By Counsel.
Filed M-ay 28, 1964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
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NOTICE.
To Mr. W. T. Ward, Manager, Aetna Casualty & Surety Co.,
cjo Charles H. Duff, 2009 N. 14th Street, Arlington, Virginia:
PLEASE TAKE NOTICE that on Thursday, June 4,1964,
at 10:00 o'clock a.m. or a,.s soon thereafter as counsel may be

Aetna Casualty & Surety Co. v. Weldon A. Price
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heard, the plaintiff, by counsel, will move this Honorable
Court to require Mr. W. T. Ward, Manager, Aetna Casualty
& Surety ·Co. to submit to a deposition for the purpose of discovery and/or use at trial and to produce at the deposition
all of the defendant's files, including all letters, correspondence and other written memoranda, with reference to the matters of Susa'YIIne Neyland, et al. v. Weldon A. Price, et al.,
Civil Action No. 4231-56, U. S. District Court for the District
of Columbia, for the purpose of inspection and copying of
any or all parts of said file.
WELDON A. PRICE
By Counsel.
Filed May 28, 1964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
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AF·FIDAVIT.
ROBE-RT L. ELLIS, after being first duly sworn, on oath,
deposes and says that he is the attorney and ggent for the
plaintiff, Weldon A. Price, and that the defendant has under
its exclusive control and knowledge, certain information pertinent to the above cause of action, known only to it and
which arose out of Civil Action No. 4231-56, U. S. District
Court for the District of Columbia.
ROBERT L. ELLIS.
State of Virg-inia,
County of Arlington, to-wit:
I, Rose M. Witten, a Notary Public, in and for the County
of Arlington. State of Virginia, whose commission as such
expires on the 31Rt day of May, 1966, do hereby certify that
on the 27th day of May, 1964, personally appeared before me,
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Robert L. Ellis whose name is signed to the foregoing Affidavit and ha,s signed and acknowledged the same before me in
my said County and State.
Given under my hand and seal this 27th day of May, 1964.
Seal

ROSE M. WITTEN.

Filed May 28, 1964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
page 27
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OPPOSITION TO PLAINTIFF'S MOTION FOR
INSPECTION OF ITS FILE.
COME.S NOW Ae1tna Casualty & Surety Company, by its
attorneys, and in opposition to the Motion of plaintiff herein
for inspection of its files, states as follows:
1. The contents of its file in connection with the matters
forming the basis of this suit is privileged as it largely relates to communications with and through its counsel, John
Laskey, Esq.
2. The contents of its file were compiled under ·supervision
and direction of its attorney, Mr. John Laskey, and as such
constitutes the work product of such attorney.
3. Plaintiff's motion is not sanctioned by the law and practice of this Commonwealth.

AETNA CASUALTY &
SURETY COMPANY
By CHARLES H. DUFF
·
Its Attorney.
Filed 6!4f64.
E. N. H., Judge.

Aetna Casualty & Surety Co. v. Weldon A. Price
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ORDER.
THIS MATTER came before the Court on the 4th day of
June, 1964, upon motion of the plaintiff to inspect and copy
all of the defendant's file·s, including all letters, correspondence and other written memoranda, with reference to the
matters of Susa'YI!ne Neyland, et al. v. Weldon A. Price, et al.,
Civil Action No. 4231-56, U. S. District Court for the District
of Columbia. After having heard argument by counsel, the
Court being of the opinion that the motion should be denied,
it is hereby
ORDERED that plaintiff's motion to inspect and copy the
aforementioned file be, and the same hereby is, denied, to
which ruling of the Court the plaintiff duly noted his exception.
Entered this 24th day of June, 1964.
EMERY N. HOSMER, Judge .
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Filed Jun. 30, 1964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GR.EEN, Deputy Clerk.
MOTION TO QUASH.
GOMES NOW Aetna Casualty & Suretv Company, by and
through its attorneys, and moves this Honorable Court to
Om'lsh the Motion for issuance of a subpoena du,ces tecum for
the production of all records in the care of Wallace Ward,

14
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600 Oakley Place, Alexandria, Virginia, said Motion heretofore filed in this Court by plaintiff herein, and for grounds
thereof states and alleges as follows :
1. That plaintiff heretofore filed a Motion in this action
for the inspection and copyjng of the identical records herein
sought. To said Motion, this defendant filed its opposition
and argument was heard before the Court on the Motion and
the same denied. Plaintiff now seeks by indirection the identical records heretofore denied him by this Honorable Court.
2. This defendant pleads specifically that the Motion for
a subpoena duces tecum relate·s to privileged material and
further relates to records which were compiled under the
supervision and direction of its counsel, Mr. John Laskey,
and as such constitute the work product of such attorney.
3. That there are no records pertaining to this case in the
care of Wallace Ward, 600 Oakley Place, Alexpage 35 ~ andria, Virginia.
4. That the reque-st for a subpoena t1uces tecum
is too broad in form and does not specify with reasonable
particularity the document or writing requested.
AETNA CASUALTY &
SURETY COMPANY
By CHARLES H. DUFF
Its Attorney.
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SECOND AMENDED MOTION FOR JUDGMENT.
Comes now the plaintiff, by counsel, and in addition to the
acts of negligence and bad faith alleged in the pre-trial proceedings and Motion for Judgment, states that the following
paragraphs are to be made a part of the pre-trial Order
and Amended Motion for Judgment.
7. That the defendant, by and through its agents and employees, were carele-ss and negligent and acted in bad faith
when evaluating the case against Dr. Price based on the facts
known or which should have been known to it before and during the trial of the case ; that the offer made in the case
by the defendant was unrealistic and was not made in good

Aetna Casualty & Surety Co. v. Weldon A. Price
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faith considering the potential liability, the damages and injuries sustained by the plaintiffs in that action, and this plaintiff's exposure to an excess judgment.
8. That the defendant negligently and in bad faith refused
to settle for a demand made by the plaintiffs in the District
of Columbia action, which sh-ould have been known to the
defendant, although requested to do so by this plaintiff, and
which was recommended by the defendant'.s trial counsel and
agent, and by both U. S. District Court Judges familiar with
the facts -of the case.
Entered this .... day o·f June, 1964.
WELDON A. PRICE
By Counsel.
Filed Jun. 30, 1964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
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Filed Jun. 1, 1.964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
ANSWER TO SECOND AMENDED MOTION FOR
JUDGMENT.
COMES NO\\.,. defendant, by and through its attorneys,
and for its Answer to the ''Second Amended Motion for
Judgment'' heretofore filed by the plaintiff, states and alleges
as follows:
7. Each and every allegation of the ·seventh numbered
paragraph is denied and this defendant further pleads that
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the allegations that its agents were careless and negligent
are immaterial, as the only basis of liability of this defendant, under the law and practice of either this Commonwealth
or the District of Columbia, would be bad faith, which is expres-sly denied.
8. This defendant denies that it refused to settle the District of Columbia action in bad faith as alleged. It denies
further that it was guilty of negligence as alleged and denies
the materiality of said allegation. It denies further the allegation that its trial counsel recommended said settlement and
denies the materiality and fact of the allegation respecting
the recommendation of the U. S. District Court Judges. It
pleads affirmatively t:nat at all times material hereto, it exercised the utmost good faith and gave due and proper consideration to the interests of its insured. Its decision not to
settle the District of Columbia action was based upon sound
legal advice and reasonable probabilities of sucpag·e 40 r CeSS of said action, ·Said decision requiring the
exercise of judgment and discretion which was
properly exercised under the facts and circumstances then
known to it.
AND NOW having fully Answered said Second Amended
Motion for Judgment, defendant moves that the same be
dismis·sed and that it have its reasonable costs in this behalf
expended.
AETNA CASUALTY &
SURETY COMPANY
By CHARLES H. DUFF
Its Attorney.

•
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ORDER.
THIS MATTER came to be heard upon the motion of
plaintiff to file a Second Amended Motion for .TndP.:Inent, and
it appearing· that this motion should be granted, it is;
ORDERED that the Second Amended Motion for Judg-

Aetna Casualty & Surety Co. v. Weldon A. Price

17

ment be, and the same, hereby, is made a part of the pleadings and pre-trial Order in this case.
ENTERED this 3rd day of July, 1964.
WILLIAM D. MEDLEY, Judge .
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FilPd ,Jul. 7, 1964.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
AFFIDAVIT.
ROBERT L. ELLIS, after first being duly sworn, on oath,
deposes and says as follows: That he is the attorney for the
plaintiff herein; that the defendant herein is a corporation
with a registered agent in the Commonwealth of Virginia. It
is not known if said defendant is a resident in this state
within the meaning of Section 8-324, Code of Vjrginia, 1950,
and, therefore, 1·eque:sts that this subpoena be served on
Charles H. Duff, attorney for the defendant, 2009 North 14th
Street, Arlington, Virginia, as well as a copy to be served
on ,Joseph R.. Walker, 4009 Fitzhugh Avenue, Richmond, Virgil)ia, registered agent for the defendant.
That your deponent verilv believes that the defendant possess or controls certain written documents, memoranda, letten; and reports pnrtainiwr to Civil Action No. 4231-56,
Su.zanne Neulrmd, et al. v. Weld.on A. Priae, et al., U. S.
Distrir•t Court for tlw District of Columbia, and that the
plaintiff has no other means of provin~S the contents of the
aforementiol)ed documents, etc. other than by this subpoena,
and that said documents, etc. are relevant and material to
thr H bovr causp of action and are not privileged information.
WHEREFORE, your deponent requests that a subpoena
he issued to Charles H. Duff and Joseph R.. Walker, to pro-
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duce at the trial of this case all written documents, memoranda, letters and reports pertaining to the matpage 43 ~ ter of Suzanne N eyla;nd, et al. v. Weldon A. Price,
et al., Civil Action No. 4231-56, U. S. District
Court for the District of Columbia, in the possession of the
defendant.
ROBERT L. ELLIS.
State of Virginia,
County of Arlington, to-wit:
Subscribed and sworn to before me this 7th day of July,
1964.
ROSE M. WITTEN
Notary Public.
My commission expires 5/31/66.
page 44
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Rec'd. Sheriff Office, Arl. Co. Va., Jul. 7, 4:40
P.M. '64.

At Law No. 9270.
Commonwealth of Virginia,
County of Arlington, to-wit:
To the Sheriff of said County, Greetings:
Whereas, in a certain case at law now depending and undetermined in our Circuit Court of Arlington County, wherein Weldon A. Price is Plaintiff and Aetna Casualty and
Surety Co., is Defendant; and whereas Robert L. Ellis, Attorney for the Plaintiff has filed in the Clerk's office of the
said Court an affidavit setting forth that there are, he
verily believes, in the possession of or control of the Defendant certain written documents, memoranda, letters and reports pertaining to Civil Action No. 4231-56, Suzarttne Neyland, et al. v. Weldon A. Price, et al., U. S. District Court
for the District of Columbia, as set out in the affidavit attached hereto, containing material evidence for the Plaintiff,
Now therefore, we command you in the name of the Commonwealth of Virginia that you summon the .said Charles H.
Duff, Attorney for the Defendant, 2009 North 14th Street.
Arlington, Virginia to produce such records as are described
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in the affidavit delivered herewith, and make return thereof
before our said Court, at the Courthouse thereof, on the
14th day of July, 1964 at 10:00 A. M.; and that you have then
and there this writ and make return how you have executed
the same.
Witness H. Bruce Green, Clerk of our said Court, at the
Courthouse thereof, in the County and State aforesaid, the
seventh day of July, 1964, and in the 189th year of the Commonwealth.
H. BRUCE GREEN, Clerk
By VIRGINIA C. GREEN
Deputy Clerk.
Executed this 8 day of July 1964, by .serving a true copy
of the within process on Charles Duff, Att. for defendant in
person, in Arlington County, Virginia.
Given under my hand this 8 day of July 1964.
Time 9:55P.M.
J. ELWOOD CLEMENT
Sheriff, Arl. Co., Va.
By J. C'. DEMSHOCK
Deputy Sheriff.
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Filed Jul. 10, 1964.
H. BRUCE GREEN. Clerk
Circuit Court, Ar1ington
County, Va.
By V. GREEN, Deputy Clerk.
AFFIDAVIT.
ROBERT L. ELLIS, after being first duly sworn, on oath,
deposes and says as follows: That he is the attorney for the
plaintiff herein; that the defendant herein is a corporation
with a registered agent in the Commonwealth of Virginia;
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that your deponent verily believes that the defendant possesses or controls certain written documents, memoranda, letters and reports pertaining to Civil Action No. 4231-56,
Suzatn.ne Neyland, et al. v. Weldon A. Price, et al., U. S. District Court for the District of Columbia, and that the plaintiff has no other means of proving the contents of the aforementioned documents, etc. other than by this subpoena, and
that said documents, etc. are relevant and material to the
above cause of action and are not privileged information.
WHEREFORE, your deponent requests that a subpoena
be issued to Richard L. Williams to produce at the trial of
this case all written documents, memoranda, letters and reports pertaining to the matter of Suzanne N eylarnd, et al. v.
Weldon A. Price, et al., Civil Action No. 4231-56, U. S. District Court for the District of Columbia, in the possession of
the defendant.
ROBERT L. ELLIS.
page 48
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State of Virginia,
County of Arlington, to-wit:

Subscribed and sworn to before me this lOth day of .July,
1964.
ROSE M. WITTEN
Notary Public.
My commission expires 5/31/66.
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County of Arlington, to-wit:
To the City Sergeant of the City of Richmond, Greetings:
Whereas, in a certain case at Law now depending and undetermined in our Circuit Court of Arlington County, wherein Weldon A. Price is Plaintiff and Aetna Casualty and
Surety Co., is Defendant; and whereas Robert L. Ellis, Attorney for the Plaintiff has filed in the Clerk's Office of the
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-said Court an affidavit setting forth that there are, he verily
believes in the possession or controls of the Defendant, namely Richard L. Williams, Registered Agent, certain written
documents, memoranda, letters and reports pertaining to
Civil Action No. 4231-56, Suzanne NeyJa;nd, et al. v. Weldon
A. Price, et al., U. S. District Court for the District of Columbia, as set out in the affidavit attached hereto, containing
material evidence for the Plaintiff.
Now therefore, we command you in the name of the Commonwealth of Virginia that you summon the ;said Richard
L. Williams, Registered Agent, to produce at the trial of this
case such records as are described in the affidavit delivered
herewith, and make return thereof before our said Court, at
the Courthouse thereof, on the 14th day of July 1964 at 10:00
A. M.; and that you have then and there this writ and make
return how you have executed the same.
Witness H. Bruce Green, Clerk of our said Court, at the
Courthouse thereof, in the County and State aforesaid, the
tenth day of July, 1964 and in the 189th year of the Commonwealth.
H. BRUCE GREEN, Clerk
By VIRGINIA C. GREEN
Deputy Clerk.
(on back)
Executed in the City of Richmond, Virginia, this 13 day of
July, 1964, by delivering a true copy of the within mentioned
papers in writing to Richard L. Williams, Registered Agent
for Aetna Casualty and Surety Co.
FRANK A. CAVEDO
City Sergeant of Richmond, Va.
By R. A. CHILDRES.S
Deputy City Sergeant.
pa~e 50~
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Filed Jul. 13, 1964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
Countv, Va.
By F. WOODYARD, Deputy Clerk.
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MOTION TO QUASH SUBPOENA.

COMES NOW Charles H. Duff and moves this Honorable
Court to Quash the subpoena heretofore issued by the Clerk
of this Court requiring him to produce at the trial of this
action ''certain written documents, memoranda, letters and
reports", and for his grounds thereof states and alleges as
follows:
1. That plaintiff heretofore filed a Motion in this action
for the inspe·ction and copying of the identical records herein
sought. To said Motion, the defendant filed its opposition and
argument was heard before the Court on the Motion and the
same denied. Plaintiff now seeks by indirection the identical
records heretofore denied him by this Honorable Court.
2. The defendant pleads specifically that the Motion for a
1subpoena duces tecu.m relates to privileged material and further relates to records which were compiled under the supervision and direction of its counsel, Mr. John Laskey, and as
such constitutes the work product of such attorney.
3. That the request for the production of records is too
broad in form and does not .specify with reasonable particularity the document or writing requested. The Affidavit
filed by Robert L. Ellis requests production of ''all written
documents, memoranda, letters and reports".
page 51 ~ 4. It is specifically and expressly denied that the
plaintiff has no other means of proving the aforesaid documents and it is denied that proof of said contents
is in any way requisite for the sustaining of its cause of
action herein. That said records requested, certain of them
being in the custody of the undersigned, are privileged.
CHARLES H. DUFF.
State of Virginia,
County of Arlington, to-wit:
Subscribed and sworn to before me this 13th day of July,
1964.
ANNIE G. GILMORE
Notary Public.
My commission expires: 11/7/67.
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INSTRUCTION B.

If you :find that although there was an opport1mity to make
a reasonable settlement and although there was a probability,
under all the facts and circumstances then known or which
should have been known, that a judgment might ultimately
be had against Dr. Price in excess of his coverage, even if
you :find those facts to be true, if you :find that the Aetna
did not in bad faith toward Dr. Price refuse to make a settlement then your verdict .should be for the Aetna.

7/20/64.
E. N.H., Judge.
page 73

r

INSTRUCTION NO. C.

The Court instructs the jury that there is a presumption in
law that the Aetna acted in good faith in its evaluation and
handling of the case against Dr. Price. The mere fact that
said Company, of its counsel, may have erred in their judgment of the exposure to Dr. Price, or the mere fact that a
verdict was returned in excess of the policy limits, is not
evidence of bad faith on the Aetna'.s part.
7/20/64.
E. N.H., Judge.

•
page 76
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INSTRUCTION NO. H.

The Court instructs the jury that in determining whether
Aetna exercised good faith you may consider all of the facts
and circumstances in evidence, including but not limited to,
the following:
1. The promptness, thoroughness and accuracy of its investigation;
2. The caliber and competence of the counsel it employed
to defend its insured;
3. Whether it followed the advice and recommendation of
its counsel;
4. ·whether it adVised its insured of his right to employ
his personal counsel ;
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5. Whether it advised its insured of settlement possibilities; and
6. Whether its defense of the insured was conducted vigorously and competently by counsel.
7/20/64.
E. N.H., Judge.

•
page 78
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INSTRUCTION NO. J.

The Court instructs the jury that if you believe from the
evidence that the Aetna, acting through its claim personnel or
its counsel, Mr. Laskey, investigated the factual and medical
background of the Neyland claim against Dr. Price and fairly
considered its obligation to represent the intere.st and exposure of Dr. Price along with its own interest in the case
and that from such investigation and considerations, it concluded the claim to be one of questionable or no liability and
considering its own interest and the interest of Dr. Price and
weighing the probabilities in a fair and honest way, it concluded that it had a reasonable chance to win the suit then
you are told that there was no bad faith on its part and you
must return your verdict for the defendant.
7/20/64.
E. N.H., Judge.
page 79

~

INSTRUCTION NO. K.

The Court instructs the jury that in considering Aetna's
g·ood faith you may consider the competence exercised by
,John Laskey in the investigation, appraisal and defense of
the law suit ag-ainst Dr. Price. You may consider further Mr.
Laskey's leng-th of practice at the bar, his ex-perience in defending· cases of this type, his thoroug-hness in his pre-trial
invE>stig·ation and the vigor of its defense.
Granted 7/20/64.
F.. N. H., Judge.
page 80
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INSTRUCTION NO. M.

The Court instructs the jury that you may not return a
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verdict for the plaintiff on the basis of negligence alone, but
it may be considered as an element of bad faith.
7/20/64.
E. N. H., Judge.

•

•
page 85
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INSTRUCTIQN,NO.
16.
....._
..-/

The Court instructs the jury that if it should find from
all the evidence in the case that the defendant, through its
agents and employees, did not make a reasonably full investigation of all the facts pertaining to liability of Doctor Price
for malpractice prior to and during the trial of the case of
Neyland v. Price and that such failure was the proximate
cause of the refusal of the'Aetna Insurance Company to settle
the case within the policy limits, and Dr. Price was thereby
damaged then you may consider the same to be an element of
bad faith.
7/20/64.

E. N.H., Judge.

•
page 87
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INSTRUCTION NO. 23.

The Court instructs the jury that there was a fiduciary
relationship between Aetna and Dr. Price. Each owed to the
other the duty to exercise the utmost· good faith, while the
insurance company, in determining whether to accept or reject the settlement of $45,000.00 in the Neyland v. Price case,
could 2-ive f'Onsideration to its own intere.sts, it was charged,
in o·ood faith. with _giving at least equal consideration to
p•·otf'(lt the ii1terests of the insured.
7/20/64.
E. N. H., .Judge.
page 88

~

INSTRUCTION NO. 24.

The Court instructs the jury that in determining whether
Aetna failed to exercise good faith, you may consider anv one
or more, but not limited to, the foll(rwing- factors:
·
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1. Whether it properly considered the probabHities of successfully defending the case and the probable range of verdict
if unsuccessful.
2. Whether it refused to settle_ the case for $45,000.00 if it
knew that said amount was reasonable, considering all of
the factors in the case.
3. Whether it refused to follow its attorney's advice to
settle the case for $45,000.00.
"--...._ 4. Whether it failed to file appropriate pleadings which
might have reduced Dr. Price's exposure to liability andjor
damages.
5. Whether it failed to keep Dr. Price informed of settlement negotiations.
6. Whether it failed to undertake to secure the submission
:of Dr. Detwiler to the jurisdiction of the District of Columbia
Court and lessen the exposure and liability of Dr. Price for
the sole reason that by so doing, it might expose itself to
greater damages.
7. Whether it failed to exercise such care, skill and diligence as a person of ordinary prudence would exercise in
the conduct and management of his own affairs of the
same nature and under the same circumstances as the facts
appeared before and during the trial of the N eyla;nd v. Price
case.
7/20/64.
E. N. H., Judge.
pag·e 89-A
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Filed 7/14/64.
E. N. H., Judge.
STIPULATIONS.
The parties hereto Stipulate to the following facts:
1. That the defendant carried policies of insurance covering all of the physician defendants named in the District
of Columbia action on or about 11/2/53.
2. That all of the physician defendants had offices in Vir.g-inia and all but Dr. McCollum lived in Virginia on or about
November 1956, the latter defendant living in the District of
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Columbia. All of said defendants had hospital privileges in
District of Columbia hospitals.
3. That the amounts sued for were $180,000.00 for Michele
Neyland's father and $200,000.00 for Michele Neyland.
4. That the defendant furnished a defense to the Doctors
and appointed Mr. John Isaskey, a Member of the District
of Columbia Bar to defend the case.
5. That there was entered a judgment in the amount of
$100,000.00 in favor of the father, and $20,000.00 for the
infant plaintiff, plus interest and costs.
6. That an appeal was taken by the Aetna on behalf of
Dr. Price to the U. S. Court of Appeals for the District of
Columbia Circuit which court affirmed the jury verdict.
Thereafter a petition for rehearing en b-am,a was filed and denied.
page 89-B ~ 7. The letter of March 6, 1962, from Dr. Price
to Mr. Laskey was received by the latter.
8. If material and relevant, the parties stipulate the Arlington County Bar Association Minimum Fee Schedule.
SICILIANO & DALY
By ANTHONY J. SICILIANO
Attorneys for Plaintiff.
DUFF & BLENKER
By CHARLES H. DUFF
Attorneys f·or Defendant.
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STIPULATION.
The parties Stipulate as follows:
1. That if recalled to the stand, Mr. Galiher would testify
that prior to the commencement of this trial he and Mr.
Siciliano had met in Mr. Galiher's office on various occasions.
In such meetings, the prenaration and presentation of this
case were discussed. Mr. Galiher also met with Mr. Duff on
one occasion.
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2. The total payment made by the .Aetna of the judgment
returned against Dr. Price was in the amount of $80,596.38.
SICILIANO & DALY
By ANTHONY J. SICILIANO
Attorneys for Plaintiff.
DUFF & SLENKER
By CHARLES H. DUFF
Attorneys for Defendants .

•
page 95
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•
July 21, 1964.

~

We the jury, find for the plaintiff, Dr. Price, in the amount
of $50,000.00 plus interest at 6% per annum since April 1,
1962.
ARTHUR W. SMALLWOOD
Jury Foreman.
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Filed Aug. 3, 1964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
MOT'ION FOR JUDGMENT NON OBSTANTE
VEREDICTO OR IN THE ALTERNATIVE
FOR NEW TRIAL.
COMES NOW Aetna Casualty & Surety Company, by and
through its counsel, and moves this Honorable Court for the
entrv of judgment non obstante veredicto, or in the alternative for a new trial of this action based upon the following:
1. The trial court erred in that it should have g-ranted the
defendant's Motion to Strike the plaintiff's evidence and f'n-
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ter Summary Judgment in its favor, said Motion being made
at the eonclusion of the plaintiff's evidence in chief.
2. The court erred in that it should have entered judgment
in favor of the defendant as a matter of law in accordance
with the defendant's motion made at the conclusion of all
of the evidence.
3. The court erred in allowing the exhibition of the Neyland child before the jury after the defendant agreed to
stipulate that it recognized that any plaintiff's verdict returned in the District of Columbia action would exceed the
policy limits held by Dr. Price. Under such circumstances,
the appearance or condition of the child was immaterial and
the only possible effect of exhibition of the child was to
create sentiments of prejudice against the Corporate defendant.
4. The court erred in allowing witne.sses Galiher, Hart and
Schellenberg to testify with respect to alleged
page 98 ( statements made by John L. Laskey that he would
recommend a settlement of $45,000.00, such alleged
statements being· immaterial in plaintiff's case in chief and
further there being no foundation laid that John L. Laskey
had authority to make such utterance.
5. The court erred in allowing testimony of Judge George
Hart that he considered the settlement value of the case to be
$45,000 to $50,000, and the further alleged statement of Judge
McGuire into evidence that he considered a reasonable
·
settlement to be $65,000.
6. The court erred in admitting into evidence the testimony
of witness Schellenberg and the Log of the United States
District Court on which there was recorded the alleged aforementioned statements made by Mr. Laskey, Judge Hart and
Judge McGuire.
7. The court erred in allowing witness Richard Galiher to
testify for the plaintiff as an expert witness.
8. The court erred in allowing the plaintiff to inspect the
investi~ation :file of this defendant.
9. The court erred in instructing the jury to disregard the
question propounded hy plaintiff's counsel to John L. Laskey
and the answer given with respect to the correspondence of
March 12, 1962, between nlaintiff's counsel and Mr. Laskev.
The court further erred in refusing to admit into eviden~e
said correspondence, it containing a clear admission ag·ainst
interest on a crucial aspect of the case and being- referred to
initially by the aforesaid rmestions propounded to witness
.John L. Laskey by plaintiff's counsel.
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10. The court erred in submitting the issue of the adequacy of the Aetna's investigation to the jury in Instruction
No. 16, there being no evidence to support said Instruction.
11. The court erred in granting Instruction No. 24, particularly paragraphs four and ;Six thereof, the issues
page 99 ~ raised by said paragraphs having neither been
pleaded nor proven by the evidence.
12. The court erred in submitting the case to the jury, there
being no evidence that the plaintiff had been damaged in any
manner by the defendant's action and in granting plaintiff's
Instruction No. 3.
WHEREFORE, the defendant moves the Court to enter
an order granting judgment, as a matter of law, in favor of
the defendant, or in the alternative, to award said defendant
a new trial.
AETNA CASUALTY &
SURETY CO.
By CHARLES H. DUFF
Its Attorney.
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THIS CAUS.E came on to be heard this 12th day of August, 1964, upon Motion of the defendant to set aside the
verdict of the jury returned July 21, 1964, and to award a new
trial or to enter judgment in favor of the defendant non
obstam,te veredioto, and was argued by counsel; and
AFTER DUE CONSIDERATION the Court being of the
opinion that the Motion should he denied both as to the prayer for a new trial and for judgment non obstam,te veredicto;
it is therefore
ORDERED, ADJUDGED AND DECREED that the defendant's Motion be, and it hereby is, denied, to which action
of the Court the defendant duly notes its exception; it is further
ORDERED, ADJlJDGED AND DECREED that the plaintiff be, and he hereby is awarded judgment against the de-
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fendant in the amount of $50,000.00, with interest from April
1, 1962, and costs, to which action of the Court the defendant
again duly notes its exception.
WHEREUPON, the defendant, by counsel, indicated to the
Court its intention to file its Petition for Appeal to the Supreme Court of Appeals of Virginia from said
page 102 ~ judgment and also for a suspension thereof; it is
therefore
ORDERED AND ADJUDGED that execution on the judgment herein granted be suspended for a period of four months
and thereafter until the Supreme Court of Appeals acts upon
said Petition for Appeal if the same is filed within the said
four months and provided further that this suspension shall
not become effective unless the defendant, or someone on its
behalf, shall enter into bond with corporate surety qualified
to do business in the State of Virginia in the sum of $65,000.00, conditioned as the law directs, within 30 days from
the entry of this judgment.
EMERY N. HOSMER, Judge.
Entered August 12, 1964.
SICILIANO & DALY
By ANTHONY J. SICILIANO
Attorneys for Plaintiff.
Seen, objected and excepted to:
B~·

DUFF & SLENKER
CHARLES H. DUFF
Attorneys for Defendant .
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Filed Sep. 15, 1964.
H. BRUCE GREEN. Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
The defendant, Aetna Casualty & Surety Company, a Corporation, pur.suant to the provisions of Rule 5 :1, Section 4,
of the Rules of the Supreme Court of Appeals of Virginia,
hereby gives notice of its appeal from the final order entered
in this case on August 12, 1964.
Further, pursuant to the said Rule, the defendant assigns
the following errors:
1. The Court ~rred in refusing to grant the defendant's
motion to strike plaintiff',s evidence and enter Summary
Judgment in its favor, said motion being made at the conclusion of plaintiff's case.
2. The Court erred in refusing to enter judgment in favor
of the defendant as a matter of law in accordance with the
defendant's motion made at the conclusion of all of the evidence.
3. The Court erred in allowing witnesses Galiher, Hart and
Schellenberg to testify with respect to alleged statements
made by John L. Laskey that he would recommend a settlement of $45,000.00.
4. The Court erred in allowing testimony of witnesse Hart
that he considered the settlement value of the case to be
$40,000.00 to $50,000.00, and further, the testipage 105 ~ mony of this witness that .Judge McGuire bad recommended a settlement figure of $67,500.00.
5. The Court erred in admitting into evidence the testimony of witness Schellenberg and the Log of the United
States District Court on which there was recorded the alleg·ed a£orementioned statements of Mr. Laskey, Judge Hart
and Judge McGuire.
6. The Court erred in allowiu~ Richard Galiher to testify
for the plaintiff as an expert witness.
·
7. The Court erred in allowing the plaintiff to inspect the
investig-ation :file of this defendant.
8. The Court erred in allowin!! the plaintiff io exhibit the
Neyland child before the ]11rv after the defendant agreed to
stipulate that it recogoni7.ed that anv plaintiff's verdict returned in the prf'vious Di"ltrict of Columbia action would exceed the policy limits he1d bv Dr. Price.
9. The Court erred in instructing· the jury to rlisregard th<'
question propounded hv nlaintiff's counsel to .John L. Laskev
and the answer given with resnect to the correspondence ~f
March 12, 1962, between plAintiff'R counsel and Mr. LaRkey.
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The Court further erred in refusing to admit into evidence
said correspondence, it containing a clear admission against
interest on a crucial aspect of the case and being referred
to initially by the aforesaid question propounded to witness
John L. Laskey by plaintiff's counsel.
10. The Court erred in submitting the issue of the adequacy
of the .Aetna's investigation to the jury in Instruction No.
16, there being no evidence to support said inpage 106 ~ struction.
11. The Court erred in granting Paragraphs 4
and 6 of Instruction No. 24, the issues raised by said paragraphs having neither been pleaded nor proven by the evidence.
12. The Court erred in submitting the case to the jury,
there being no evidence that the plaintiff had been damaged
in any manner by the defendant',s action and in granting
plaintiff's Instruction No. 3.
.AETNA CASUALTY &
SURET'Y COMP.ANY
By CHARLES H. DUFF
Its .Attorney.
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.ASSIGNMENT OF CROSS ERRORS.
Comes now the plaintiff, by counsel, and :files this Assignment of Cross Errors :
1. The Court erred in granting the defendant's instruction
No. B. The matter contained therein was limited solely to bad
faith rather than to negligence.
2. The Court erred in granting the defendant's instruction
No. 0 which raises a presumption that the defendant acted
in good faith.
3. The Court erred in granting instruction No. J.

WELDON .A. PRICE
By Counsel.
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Filed Sep. 20, 1964.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GRE-EN, Deputy Clerk.
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The Court: The Defendant made a motion to exclude from
the Courtroom the child involved in the case in the District
of Columbia. And you gentlemen want to put your statements
in the record. I think now would be a good time to do it.
Mr. Duff: All right, .Your Honor.
The Defendant moved the Court to exclude the child from
the view of the present jury on the grounds that the only possible valid-strike the word valid-the only possible basis
for which the child is brought before this jury is to elicit
sympathy and compassion.
The issue in this case is not the injuries of the child. That
has already been determined.
The verdict returned in the District of Columbia is in excess of the policy limits.
There is no issue in this case, no question for determination
by this jury that the Aetna realized that in the event of a
Plaintiff's verdict it would be in excess of the policy limits.
And therefore, under those circumstances, to show this jury
the admittedly pathetic and horribly disabling condition of
this child has no purpose at all but to elicit sympathy and
compassion.
page 11 ~ We feel it is prejudicial error and at the appropriate time, we propose to move the Court to
withdraw a juror and declare a mistrial for that purpose.
Mr. Siciliano: In opposition to the motion, Your Honor,
on behalf of the Plaintiff, we state that it is perfectly proper
to have this child before this jury for it is our thought that
one of our burdens in the instant case is to show that this
same child who is in Court today appeared to be substantially
in the same condition before a jury in 1962 and in that
posture of the case, the child was the Plaintiff against the
now Plaintiff, who was then the Defendant, Dr. Price.
And we ,state that it is perfectly proper for us to show the
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circumstances under which the case was then postured, to indicate as we must, to this jury, that if the verdict was adverse
to Dr. Price, it would be substantially in excess of the policy
limits.
Also, then, it is necessary to show this jury that the people
involved with the Defendant Company, Aetna, namely the
Claims Manager, the trial attorney, and others within the organization of the Defendant, had within its grasp the factors
that were existing at that trial.
I feel that the printed record and any other evidence that
we might have that would tend to show the same thing would
fall far short, as far as we are concerned.
page 12 ~ Mr. Duff: As I said before, we stipulate that
they had those factors within their grasp.
Your Honor, in view of the Court's ruling I am wondering
if I might askThe Court: Let me say for the record what the Court's
ruling is:
The Court has ruled that the motion to exclude the child
and parents from the Courtroom in any further proceedings
in the trial is denied.
It is not to say that the Court will not consider it at a time
during the trial, that the evidence of the child and its condition will not b~ admitted or received.
In other words, the motion is made to exclude all witnesses.
The parents and the child will be excluded along with
all other witnesses but at E~uch time as the Court may determine that a proper fonndation has been laid for the introduction of the evidence, of the child and its condition being the
same as it was in the previous case, the Court may determine
that such evidence is material and admit it or it may deny it,
but will take that up at such time as it is offered in evi·
dence.
Mr. Duff: May I add one additional ground to mine which,
frankly, I simply overlooked.
page 13 ~ I am informed reliably that the Neyland child
is subject to convulsions which can only be arrested by the application of medication which is within the
complete control of the parents.
I want the record to reflect that that is another ground,
Your Honor, for excluding the child.
Mr. Siciliano: On that point, the record should also show
that it is not shown whether or not the parents are prepared
to meet that eventuality. It is my statement that thev are.
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Mr. Duff: The effect would be the same, though, before
the jury.
In open court:
The Court: Let the jury retire to the Jury Room. You
may leave any wraps you have in the Jury Room.
(The jury retired to the Jury Room.)
The Court: You want a rule on the witnesses.
Mr. Duff: .Yes, Your Honor, I don't recall whether I mentioned on the record that on behalf of the record we wish to
note our exception to the Court's ruling for the reasons
stated in the argument.
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Mr. Duff: Your Honor, I do have one final preliminary
matter.
page 27 ~ There was served on me as Counsel for the
Aetna a subpoena dtuces teC'IJYJ'Yt. on last Wednesday
morning.
I was advised late yesterday afternoon that a similar subpoena, issued pursuant to the same affidavit of Mr. Ellis,
was served on a registered agent of the Aetna, Mr. Richard
Williams, in Richmond, Virginia.
I conferred with Mr. Siciliano last evening and we have
agreed that there was no necessity for Mr. Williams to be
here this morning. There are no records in his custody as
such.
We concede on behalf of Aetna that insofar as the fact that
there has been service upon the statutory agent of Aetna,
we agree to that. We stipulate to it.
But I have filed, and respectfully ask to be heard upon the
motion, a motion to quash the subpoena, insofar as it ·seeks
to inauire into the confidential files, letters, opinions, and
memoranda of the Aetna.
On these g-rounds, if it please Your Honor, this subpoena
is directed to me as Counsel for Aetna.
Every sing-Je document. writin2·. letter, report. medical report, everything that we have and that we have broug-ht into
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this Courtroom pursuant to this subpoena, was delivered to
me by the Aetna Casualty & Surety Company, subsequent to
the institution of this litigation and it was depage 28 ~ livered to me for one purpose and o~e purpose
only: that was to be used by me as their Counsel
in the preparation and the development of the defense of this
case.
In our motion to quash the swbpena, we have claimed that
these documents are privileged under the law of this Commonwealth and we submit to Your Honor that they are.
Under the doctrine of Robertson v. Commo'YI!Wealth, 181 Va.
at page 539, in that case, Mr. Archibald Robinson, in Richmond, who represented a defendant, had in his possession a
statement with respect to how an accident happened.
The plaintiff called for its production, put Mr. Robertson
on the stand. Counsel refused to surrender the statement;
whereupon the Trial Court promptly held him in contempt of
Court.
He took appeal, and while affirming the contempt and holding that until an order of the Trial Court has been reversed
it should be obeyed, the Court of Appeals undertook to establish certain guidelines as to what documents were privileged and what were not. And at the risk of appearing
verbose, which I don't mean to be at all, I would respectfully
read to the Court a very brief portion of the opinion because
it certainly, as we view it, fits squarely in line with our motion to quash the subpena.
I quote from page 538.
page 29

~

"The rule that an order directing the witness to
answer questions or to produce documentary evidence in his possession, although erroneously made, must be
obeyed until it is reversed, with the following- exceptions.
"Number one, the Fifth Amendment of the Federal Constitution;
''Number two, a witness cannot be compelled to divul2'e
privileged matters which have been given to him in confidence-citing" cases.
"The Plaintiff in error here seeks to bring- himself within
this ex~ention hv claiming- that the document which he was
ordered to nroduce. was a privileged communication transmitted to him by his client the contents of which he should
not hRve been required to divulg-e.
"The authorities are not in accord as to whether or not a
report of an accideni or a statement made bv an employee to
l.~c:t
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later transmitted by the employer to his attorney for nse in
litigation, is a privileged communication.
•
"From the better reasoned cases these principles are, we
think, fairly deducible:
page 30 ~

"One, .a statement made by an employee to his
employer in the course of his ordinary duty, concerning a recent accident, and before litigation has been
brought or is threatened, is not privileged either in the hands
of the employer or in the hands of his attorney to whom it
has been transmitted.
'' Two,-this, we submit is our ·case-a statement concerning an accident which is obtained by the employer from his
employee, for the bona fide purpose of being later transmitted
to the employer's attorney, for advice or to be used by the
attorney in connection with pending or threatened litigation,
is privileged in the hands of the attorney and cannot be divulged.''
Now, further, I ask the Court what is more sacred than
the attorney-client relationship?
I suggest to Your Honor that this is merely an effort on
the part of the plaintiff, to seek by indirection what this
Court has once before refused him.
Your Honor may recall that back in June a motion was
filed by the plaintiff to examine, inspect, and copy these precise same records, exactly.
It wa.s argued at great length before the Court and if need
be I can cite the cases that I assumed .Your Honor
page 31 ~ relied on in denying the motion at that time.
Now, they ask for a subpoena duces tecwm calling upon Counsel for this defendant to bring into this Courtroom the records and the files that have been handed to me
for one purpose and one purpose only, and that is to effectually, as best I can, according to my ability, defend this defendant.
. We say that it is priveleged and they are not entitled to
it.
I would refer Your Honor to the :five cases that we cited
before.
I am aware of the fact that in some of the decisions there
is a rather loose statement that the records of the insurance
company can be used and can be received in an excess case
such as this, particularly in the Federal Court case from
Pennsylvania, Bell v. Preferred. ..Accident. But that is a Federal Court decision and under the Federal rules, of course. ·
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But I have found no case where the precise point that we
have here has been raised and decided adversely and particularly, Your Honor, no case in a State Court that has .a discovery procedure such as ours.
I have the records here. I have obeyed the subpoena. I have
brought them. But I ask this Court to quash the subpoena because we feel that they are completely immaterial.
page 32 r The representative from the Aetna is here-Mr.
Ward who is to testify. His deposition has been
taken at great length.
He was asked what Aetna did, what it knew, of what it
was aware.
Now, to allow this plaintiff to come in and to fing·er through
the file, pick up this extraneous comment or that extraneous
comment at various times and under various conditions in the
development of this case over a period of six years, seems
to me is a little prejudicial.
Mr. Ellis: If Your Honor please, Counsel seems to be
dwelling with great weight on the cases which he cites, in
which, and in every case he· cites, in which a plaintiff in sueing a defendant wishes to go into the defendant insurance
company file case.
As Your Honor knows, there are Federal decisions which
allow that, one a recent one out of the Fourth Circuit which
arose out of an accident which occurred in the Alexandria
Federal Court.
A recent case not even printed but Number 9117, Jack
H cmey v. W ood!Ward and Lothrop.
In that case, the Federal Court, and under the Federal
rules, has said that as against a plaintiff versus a defendant,
they are entitled to go into certain portions of that
page 33 ~ file.
I'm not suggesting, Your Honor, that we adopt
in this Court the Federal rules of discovery applicable to insurance company's files.
I do not give one hoot what is contained in Mr. Duff's file
pertaining to the investigation, to the opinions, and to anything else pertaining to •tihe case of Dr. Price v. Aetna Insurance Company.
I am asking only for the file pertaining to the case wherein
Dr. Price was represented by Aetna, was given an attornev,
Mr. Laskey, who represented Dr. Price as well as representing- Aetna Insurance Company.
Now, this, Your Honor, the question of privilege throughout Oounsel for the defendant's entire presentation, has been
haRed on an erroneous assumption.
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He states that he cannot :find a case wherein this precise
question was decided in a State Court.
He cites the case, the Bell case, which is a Pennsylvania
decision, which says in an excess judgment suit, the plaintiff-that is, the insured-is entitled to see what was in the
file when he was being defended by the insurance company
in the prior suit.
But, Your Honor, in the case of Henke v. Iowa Home Mutual Casualty Comparvy·, it is an Iowa decision, 87
page 34 ~ Northwest (2d), 920, this case was decided in 1958.
The same identical facts in essence were presented
in that case. The argument was raised with great gusto by
the insurance company's attorney to the effect that this is
privileged communication between the attorney and the insurance company.
The case, very aptly and very succinctly set aside the cloud
that was raised by the defendant insurance company in that
case, and says as follows:
N overtheless-referring to the question of privilege between attorney and client-it is our conclusion that the privilege provided by the law, statutory or common, although
quite conclusive as between an attorney and a sole client does
not apply as to communications between the parties involved
in a given transaction which has been submitted to an attorney for action or advice by two or more persons for their
mutual benefit.
There was a great foundation laid for this, Your Honor,
in the decision, and I will give Your Honor the caseIn essence, the case holds that when an insurance company
defends an insured and when it retains counsel, that counsel
is not only acting on behalf of the insurance company, but
acting also on behalf of tbe insured. And therefore, there is
certainly no privileged communication between the attorney
for the insurance company and the insurance compage 35 ~ pany to the exclusion of the insured, who is R principal and necessary party to the action.
With reference to the question of the correspondence, the
case, and there are many decisions which hold, Your Honor,
that what is pertinent in a matter of this kind is the in~
Rnrance comnany's evaluation of the case. Not only its ClaimR
Manag-er'R but also its adjusters, what they say about the
case and their opinion with reference to the case is a material pHrt as to whether that insurance company should or
Rhould not have settled the case.
Now. these opinions, and they are, granted, opinions, these
facts which were drawn by the insurance company, are sole-
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ly within the control and confine of the defendant. We have
no other access to it except by way of subpoena.
Now, these opinions are not-They are important in determining whether the insurance company exercises good faith
in not refusing to settle.
As to the Attorney's statements and letters it states the
following:
The correspondence may be quite necessary as proof of an
unreasonable and arbitrary attitude on the part of the insurer in not settling these cases when advised to do so.
To refuse availability of this element of proof to plaintiff
might reasonably be found to be a injustice or unpage 36 ~ due hardship.
That was applicable to a case of this kind.
This case is clear. It does provide for the inspection and
for the copying of the records in the file. They are pertinent.
I might point out, .Your Honor, in answer to Mr. Duff's
<'omment that there was no Virginia case on point was simply
because there has never been ·an excess judgment suit. Obviously the issue has not been decided.
Now, another important point, Your Honor, has to do with
the question of the subpoena being served on Mr. Duff. This
is not a subnoena. duces tecum.. This is only a subpoena
against an adverse party.
Section 8-234 of the Code, after setting forth the preliminaries, states as follows:
"If the summons be against a. plaintiff who is not a resident
of this State, or a defendant who is not a resident of this
State but who has appeared in the case, or been served with
process in the case, the service may be on his attorney-atlaw."

Now, we frankly, Your Honor, did not know, did not have
available to us the means of determining whether Aetna was
a resident of the State, whether 8-234 applied. Therefore, we
sued not only the registered agent but the attornev.
The Aetna has a registered agent in the State
page 37 ~ but I do not believe that that makes them a resident ·of the State. The corporation can only be
a resident as such in the jurisdiction where it is incorporated.
That is my understanding· of the law. It ma.v have re~stered
agents, may be allowed to do business in other jurisiHctions.
but as far AS a resident is concerned, it is not a resident of
Virginia. Therefore, WP. ~onld only serve our subpoena on
one party and that was Mr. Duff.
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We have no-And let me make this record perfectly clear
-we have no idea or desire to see what Mr. Duff has done
on this case since the file was turned over to him. We are
asking only for those documents and the file that went on
before and while Dr. Price was being defended by Aetna.
We would like to find out, and have a perfect right to find
out, what was done, what facts were accumulated in that case
and what opinions, if any, were given on the value of that
case.
We have only one way to find out: that is through the subpoena.
Those matters are certainly pertinent, material, and they
are not in any way privileged.
Mr. Duff: I would say this in response, that that is about
as good a request for a fishing expedition as I
page 38 ~ have ever heard, sir.
Mr. Ellis said nothing that was not said before
when this ma1tter was argued before the Oourt.
I'm sure that in the Robertson v. Commonwealth case, the
precise same argument was made, that the plaintiff did not
want anything that Mr. Robertson had done subsequent to the
time the file was delivered to him. All he wanted was the
statements taken by the employer before then.
Our Court of Appeals held that once the employer turns
those statements over to his attorney, for the purpose of defending him in threatened or pending litigation, they are privileged.
Now, as an officer of this Court, I respectfully represent to
Your Honor that I have used every single piece of paper in
Aetna's file that was turned over to me in the preparation
and the defense of this lawsuit that is before this Court today.
This is precisely what we went through before. It is privileged. And it should be denied.
Now, finally, Mr. Ellis says, and I quarrel not with his
sincerity, only with his logic-he says that he needs to finger
through these records to get this information. That is blatantly false. He has the Claims Manager here who is prepared to say what they did, when they did it, and
page 39 ~ why they did it, what their opinion was, what the
reasoning process was.
Mr. John Laskey, the attorney who represented Dr. Price,
is here to tell what he did.
What more can be asked~
We feel this is vital, that for the Court to order an attorney to divulge papers and documents that have been handed
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to him by his client, would be a gross violation of due process.
We ask that our motion to quash the subpoena be granted. .
Mr. Siciliano: Your Honor, I was looking through this
40 A.L.R. after we took the deposition of Mr. Ward.
Mr. Duff: Are you going to argue some more 7
Mr. Siciliano: Yes.
May I be heard, Your HonorY
The Court: Yes.
Mr. Siciliano: We found a case and I talked to ·Mr. Duff
about it, that said that one of the factors in determining the
excess judgment suit evidence would be the question of what
amount of reserve was set aside by the insurance company
in the case.
In the taking of Mr. Ward's deposition, not only did Mr.
Duff object to that question but he would not permit Mr.
Ward to answer it. So it is not entirely true, and I
page 40 ~ don't quarrel with Mr. Duff's sincerity, either, but
I would like to refresh his recollection and it is
in the Ward deposition, that I asked that question and Mr.
Ward was not permitted to answer it rd to this very second
it is unanswered.
I believe I asked another question with reference to what
authority the file contained with respect to settlement and
likewise that question remains unanswered.
We submit, Your Honor, that we might askMr. Ward questions having to do with what the various people under his
-supervision has done with reference to investigation and with
reference to evaluations and opinions but we don't know what
kind of an answer we are going to get, if any.
Mr. Duff: May I put this point at rest in a hurryY
About the reserve: We will have no objection whatsoever,
when Mr. Ward takes this witness stand, for him to ask the
very question that was asked on the deposition.
Mr. Siciliano: I early learned in law school you don't
ask a question the answer to which you don't know.
The Court: It would seem that if Mr. Ward is put on the
stand and asked questions concerning what took place during
the trial .and it develops that there are some letters bearing
upon the question which would be material, it would seem that
the plaintiff would be entitled to call for them and to have
them notwithstanding the fact that 1:hey might be
page 41 ~ in the :file. Is this true?
Mr. Duff: No, sir, not under subpoena dtUCes
temvm and under the Robertson v. The Com.rn.onweaJth case.
We read the law in this ca.se that was precisely what was
called for in Robertson v. the Commo'YilUJ:ealth.
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Mr. Siciliano: The Code provision says this is not a subpoena .duces tecum.
Mr. Duff: I certainly brought the records here in response to an order of the Clerk of this Court that I be here
with them. The subpoena requires it; the subpoena duces
teeu1n is to bring the stuff with you. I don't care what name
you attach to it. It has the same effect without any question.
Your Honor, if it is not a subpoena duces tei(7Wm, it is a motion for discovery which has already been heard and been
denied.
The Court: I understand the situation.
Actually and physically it is a summons to produce records.
The difficulty that the Court is having at this point is in
determining what records they are. You have all the records
here and the Court is inclined to believe that if Mr. Ward
or any other official of the company is put on the stand, and
is questioned concerning correspondence which took place
between the parties during the process of this
page 42 ~ trial, that such letters or other documents would
be material and that the plaintiff would be entitled
to have them produced and that notwithstanding the fact that
they happeen to have gotten into a file which was transported
or given to an attorney in this case.
Mr. Duff: I have no quarrel with the way Your Honor has
phrased it. Any correspondence between the parties we have
no objection to. It is correspondenceThe Court: Another difficulty the Court is having in determining this question is that you have here Mr. Ward who
may or may not have entered into correspondence or had
documents prepared under his supervision, throwing light
upon this siutation, and so that it mightn't be completely
developed. If there are such documents in the file,. and they
were created and brought about by reason of correspondence
or otherwise between officers of the company and in the process of determining the course to pursue in this case it would
appear that they are material and under those circumstances,
the Court is considering giving the plaintiff the right to see
such, see the file with respect to any correspondence or documents, eliminating everything except what took place during
the process of the previous trial.
Mr. Duff: If I understand Your Honor correctly, we
would have no objection to that. We would have no
page 43 r objection to letters to the Aetna from its Counsel
furnishing his appraisal, furnishing his recommendations.
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The thing that we do object to and that we feel is privileged
and the sanctity of which should be protected is the correspondence .and the oommunications-This case goes back to
1956. There was no thought that one day Aetna was going to
be facing a suit by its own insured. Those correspondence
between Aetna's Home Office, and various adjusters, sometimes interoffice memoranda, long before the trial ever occurred in the District of Columbia, if that is what Counsel
wants, letters from the lawyer, Mr. Laskey, we have no objection to that at all. What we do object to is having him sit
here and go through a fishing expedition over the last seven
years.
Some of the things may be material. This was material
in the Robertson case.
We feel and urge upon the Court very strongly that this is
privileged and they have no right to it, sir. And if they do
have a right to any part of it, it seems to me that it should
be very clearly specified what it is that they have a right to.
Mr. Siciliano: Your Honor, what we want, really, in addition to the correspondence, is what these investigators or adjusters were able to find and what they were not
page 44 ~ able to find because they can be guilty of negligence or bad faith by omission as well as commission, as a result of which we have reason to believe from
our. own experience, representing other carriers, that there
may be opinions in that file with respect to whether or not the
case should have been settled and we say that this is what we
don't know.
There may be expressions in there by people entitled to an
opinion-I have in mind adjusters-we don't know if there
are any opinions. We think there were some opinions to the
effect that the case shGuld have been settled. That is the core
of this present litigation, that the Aetna Company through
all of its agents should not have permitted this case to go to
a verdict.
Mr. Duff: Something just came to my mind that I think is
most material and I would certainly also represent this to
the Court.
As Your Honor will know when the evidence comes in, the
Aetna Casualty & Surety Company had the malpractice insurance on not onlv Dr. Price, but also on Dr. Dewiler, Dr.
Latven, Dr. McCollum, and Dr. McCollum, of course. is out
of the picture. But we mav still he faced with the defense of
suits broug-ht by the Neylands against the other two phvsicians in the future. ·
·
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.And we assert most seriously, that to allow this
:file now to be explored and the opinions of various
personnel, adjusters or otherwise, to be hauled
out and held up before this jury at any given time or condition under which it was made, would subject the Aetna to tremendous damage.
As far as adjusters entitled to having an opinion, the evidence will clearly develop-Mr. Siciliano knows this from
Mr. Ward's deposition-that the judgment of Aetna not to
settle this case was made in a concensus-Mr. Ward, Mr.
John Laskey, and the Aetna Home Office. That is where the
authority to make that judgment resides.
The issue before this 'jury is, and all the evidence, whether
this judgment was right, not what some adjuster eight years
ago may have thought. We think this is critical and respectfully urge the Court to grant our motion to quash the
subpoena.
Mr. Siciliano : We don't know that that is true. That is
what Mr. Ward says is true. That is one of our points. We
don't know if Mr. Ward is the final say-so along with Mr.
Laskey in the Home Office. We don't know that at all. We
have no way of finding out.
The Court: Well, maybe you had better state concisely
and precisely to the Court what it is that you want to see in
this file, during what period of time, and in relation to what
in particular.
page 46 ~ Mr. Ellis: Your Honor, one of our bases for
the suit is that Aetna did not properly investigate
the facts of this case. That is just one of many.
Along that line, we feel we are entitled to know what facts
are reflected in their file from the time they were first notified
of the pending claim until such time that the trial was over.
Now, that includes everything from start to finish .in this
case. That is the only way we are able to determine, by looking at that file, whether those facts were developed.
Number two, we would like to know and have access to any
opinion given by any employee of Aetna, any agent of Aetna.,
or any officer of Aetna, with reference to the value of this
case, whether it should or should not have been settled.
Now those are the two big items.
Number three, we course are interested in the opinions
and evaluations of the case as given by their defense counsel. Mr. Laskey.
Now, in order to-And these we feel, Your Honor, are pertinent; they are the meat ·of our case here today.
There is only one way that we can find out what it is and

page 45
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that is by going through each document in that file and then
having Your Honor, in accordance with Section
page 47 ~ 3-25, determine whether that particular document
or opinion or statement is relevant and material
to this case.
We do not intend on taking the file and going through it
in front of the jury and picking out the good and the bad and
having all sorts of arguments about it. Obviously not. We
think this is a matter to be taken out of the presence of the
jury and will be a matter for Your Honor's final determination as to which documents in that file are pertinent and relevant to this case today.
Repeating for the record, evaluations, opinions, and facts
obtained and perhaps by showing the facts obtained from that
record, at the close of this trial, after the remainder of the
facts come in, it will be shown that Aetna did not investigate
all the facts of this case.
.Another factor, Your Honor, which I think is very important, the question of medical reports and medical information, available to Aetna, in their file, prior to the previous case, which were not used at the trial in the other suit.
We think, Your Honor, that is going to be a very major
factor here, that Aetna had available to it certain medical
information which might very well have been advantageous
to Dr. Price; that medical information we feel was not produced at the trial.
page 48 ~ Now, those are all the things which we are after
and, as I say, Your Honor is the final decider of
this issue as to which is relevant and which is not but we
can't say which is relevant and which is not until we know
what is there.
Mr. Duff: Does Your Honor want any further argumentf
The Court: Yes, if you have anything further to say.
Mr. Duff: I would onlv say that I think Mr. Ellis's comment jumps the first important and critical question and
goes to the second.
The first question, it seems to me, as is raised by the
Robertson case, is that they are not entitled to this.
The second, this has been decided by the Court once before.
And third, if it is going to be done as Mr. Ellis requests,
I realize this is perhaps of no importance but we are going
to be here a long, long time.
Mr. Siciliano: That's true.
Mr. Duff: It it not material. It is privileged. The law is
in support of our position on this. We respectfully ask that
motion be granted.
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Would Your Honor care to see the Robertson case that I
have referred toY
page 49 r The Court: I'm familiar with it. You might
give it to me.
Mr. Duff: I might add finally that we have Shepherdized
that and I am informed that that has not been overruled and
is the law todav in this Commonwealth.
Mr. Ellis: The Neyland child is going to be here longer
than anticipated. Therefore we would like to have the father
take the child home and be on a stand-by basis.
The Court : All right.
As to being conclusive so far as privilege between-communications between attorney and a sole client, the question
involved here is whether this rule is---'-whether this case is
an exception to the general rule.
The Iowa case of Henke v. Iowa Home Mutual Casualty
Comparny, the distinction is made that as between-as to communications between parties and attorney, where the parties
have submitted to an attorney for action or advice, where
two or more parties submitted to an attorney for action or
advice, a matter for their mutual benefit, communication under those circumstances lose their privileged character.
It seems to the Court that in a case of this kind, where an
insurance company and an attorney are acting both for the
insurance company and the defendant, that the case is differrent and that it would work a hardship on the
page 50 defendant in a subsequent trial to have the matter
of privilege interposed between him and the disclosure of what may have taken place which influenced the
insurance company in making the decision which is the subject matter of the present litigation.
While this situation is novel in Virginia, the reasoning of
the Court in the Henke case appeals to the Court and the
Court has determined that the defendant should he entitled
to inspect correspondence, reports and communications between the insurer and insured and attorney employed to defend the insured concerning the previously tried case prior
to the determinations of that case.
Those records are here. The Court will permit the plaintiff's Counsel to inspect those records which the Court baR
just described and no others.
And we will adjourn until two o'clock to permit the Counsel to inspect the records.
Mr. Duff: May we respectfully note our exception to the
Court's ruling- for the g-rounds stated in the argument.
The Court : Bring the jury back.
·

t
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Mr. Siciliano: As a practical matter, we won't be through
by two but we may have to petition the Court for further recess. We don't know.
Mr. Duff: Could I ask if the Reporter would read back
Your Honor's precise definition of what we are requiredThe Court: After we let the jury go.
page 51

~

(The jury was brought in.)

The Court : At this time the Court is going to excuse the
jury until two o'clock.
While the jury is out to lunch, don't discuss this case among
yourselves, with anyone else and don't permit it to be discussed in your presence. Of course, do not come to any conclusion in the case.
Come back at two o'clock.
(Jury retired.)
The Court: Let me state again for the record that the
Court is permitting the plaintiff's Counsel to inspect the records produced by the Defendant's Counsel, limited to letters,
correspondence, reports and communications concerning the
previously tried case, limited to the period prior to the determinations or at the time of, up to the time of the determinations, of that case.
Mr. Duff: Between what parties 1 As I understood Your
Honor's initial ruling it was-Could we have it read back?
The Court: vVell, now, the ruling will be clarified but let's
don't undertake to limit it to what has been said. Now what
is it you want to know?
Mr. Duff: Only because I thought Your Honor had done
that, sir. As I understood you initially it was letpage 52 r ters, correspondence, opinions and so forth, between the Aetna Casualty & Surety Company and
its Counsel prior to the other case. I believe the record will
show that that is what was said.
The Court: I may have said that but the Court is not
limiting it to correspondence between Aetna and its Counsel but will permit all correspondence dealing with this question between the Aetna Life Insurance and its Counsel and its
agents, and its ap:entsMr. Siciliano: I understood Your Honor to sayThe Court: -and Aenta Life Insurance Company.
Mr. Siciliano: Up to and including the conclusion of the
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- I don't think these were Your Honor's words-but up to
and including the time of the conclusion of that case.
See, Your Honor, this trial lasted some ten day;s, as I recall.
The Court : To the determination of the case.
Mr. Siciliano : Yes.
The Court : Is there any question about this Y
Mr. Siciliano: There isn't in my mind. I just didn't want
to get into a dispute with Mr. Duff as to perhaps why while
Wtflre doing this together.
/ 1v1r. Duff: This, of course, has reference to the defense
____.-of Dr. Price, does it not, sir?
page 53 ~ The Court: Yes.
Mr. Siciliano: Yes. We are not after the verdict in the Dr. Price case.
Mr. Ellis : So there may be no misunderstanding, does
Your Honor's ruling include memoranda, notes written in the
file by the adjusters as opposed to, say, intra-office correspondence as such Y
The Court: Well, I understood that correspondence to
mean correspondence of any nature between its agents and
the insurance company as well as it Counsel.
Mr. Ellis: Perhaps my question is based on this, Your
Honor, that many times, I know from my own experience that
an adjuster or Claims Manager will put a memo to the file.
It doesn't go anywhere, just stays in the file but it is there. '
It may be an opinion.
The Court: If there is anv such that is included within
the term "correspondence". ·
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Mr. Siciliano : If ·Y.our Honor please, there was another
matter from our point of view and that is that we have in
our prayers asked for attorney's fees, Your Honor will note
and Your Honor has stated to the jury. We would like to at
this time abandon that count in our suit and not offer any
proof on it.
The Court: All right.
Mr. Duff: Well, I-think Counsel can certainly just not offer any proof on it but it is a part of the suit. It has re-
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quested. And I merely want the record to reflect that we do
not acquiesce in any abandonment in the sense that you hav:e
any right to bring a subsequent suit. I merely want our pOSl·
tion clear in that regard.
Your Honor I do have one thing in connection with the
Court's ruling' on the Neyland child being allowed to be in
the Courtroom and exhibited to the jury. It is known, I'm
sure there will be no dispute, that in the District of Columbia, the child was exhibited to the jury, I believe during voir
dire only, so that they saw the child on one occasion and that
was all.
Now, if Your Honor's ruling is that we try to duplicate
that as much as possible here, then it seems to me it would
be very prejudicial to this defendant to have the
page 55 r child here throughout this entire trial, in and out
and so forth.
I would respectfully ask the Court to place some limitation on that.
Secondly, we feel that there is no way whatsoever that we
can describe, if this case should find its way to the Court of
Appeals, describe thl'l impact of the demonstrative evidence
of this child being before this jury, which we would want to
do.
So I would respectfully move the Court, if the child is
brought here before the jury, to allow us out of the presence of the jury and probably in either the Jury Room or
the hallway, to have a photograph of the child so that that
may be marked in evidence and made a part of the record in
the event appeal should become necessary.
Mr.· Siciliano: Your Honor, we complied that the child
would simply be exhibited to the jury and then would leave
the Courtroom and not reappear at any point.
Mr. Duff: That certainly answers the first objection I had,
but of course we feel very strongly that that should not even
be allowed, solely to preserve what we feel to be prejudicial
evidence.
I would ask the Court the right to allow us to have a photographer make a picture of the child in the same posture as it
is exhibited to the jury.
page 56 r Mr. Siciliano: We have no objeetion to that,
either.
Mr. Duff: Thank you, .Your Honor.
The Court: Are you ready to go ahead with your evidence?
Mr. Siciliano: Ready.
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RICHARD W. GALlliER,
was called as a witness by and on behalf of the plaintiff and,
being first duly sworn, was examined and testified on his oath
as follows:
page 82 ~

DIRECT EXAMINATION.

By Mr. Siciliano:
Q. Mr. Galiher, will you please state to the Court and to
the jury your full name 1
A. Richard W. Galiher.
Q. Mr. Gahiher, you are a practicing attorney in the District of Columbia; is that correct Y
A. I am.
Q. How long have you been so engaged Y
A. Since approximately January of 1936.
Q. Mr. Galiher, when did you finish law schooH
A. I finished in June of 1935.
Q. When did you pass the bar examination Y
A. I took the bar exam that month and I was admitted to
practice in October of 1935.
Q. Mr. Galiher, are you the bead of a firm of lawyers in
W asbington, D. C. Y
A. My name appears first in our firm name, yes.
Q. How many lawyers are there in your firm 7
A. There are eight beside myself.
Q. Mr. Galiher, what makes up the principal part of your
practice as a lawyer?
A. At the J>resent time, or during my experience¥
Q. Well, let's take it for the last ten years.
page 83 ~ A. The Jlrincipal part of my business and the
business of my firm is in the defense of insurance
companies or, I should say, persons who are covered by insurance and have been sued, the defense of claims filed
against persons represented by insurance companies.
Q. Mr. Galiber, would you name a few of the carriers whom
you represent Y
A. The Government Employees Insurance Company, In-
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surance Compfl!ntY of North America, New Amsterdam Casualty Company, U. S. Casualty Company, Continental Casualty Company, United Services .Automobile .Association,
Associated Aviation Underwriters, Shelby Mutual Casualty
Company, Salina Mutual Casualty Company.
Is that sufficient?
Q. Yes.
Mr. Galiher, have you held any offices in the Bar .Association of the D. C.'
A. Yes, I have.
Q. You have been a past president-You are a past president; isn't that so'
A. Yes, I am.
Q. What makes up the membership of the bar association
in numbers in the District of Columbia'
A. We have approximately 3,700 members and
page 84 ~ that bas been the approximate number of members
during the last three or four years.
Q. Mr. Galiher, do you have a rating as a lawyer with Martindale-Hubbell'
A. Yes, I do.
Q. What is that rating?
A. A. V., as in Virginia.
Q. Is there a higher rating that a lawyer can attain than
an A. V. rating?
A. You mean in Martindale-Hubbell?
Q. Martindale-Hubbell, yes.
A. I know of none.
Q. Mr. Galiher, are you the author of any papers or periodicals having to do with the subject of negligence?
A. I have written some papers which were given at meetin~·s of the American Bar Association. I have given talks in
the insurance :field to other groups of lawyers in different
parts of the country.
Q. Are you or have you been on the Council of the American Bar Association having to do with the negligence and/or
insurance?
A. I'm presently a member of the Council of the section of
msurance negliQ;ence and compensation law which section
numbers over 9,000 lawyers in the United States.
page 85 ~ Q. Have you ever been a teacher or a professor at any law 8chool?
A. Yes, I have.
Q. Where and when was that'
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A. I have taught for, in the past, for 12 years at Catholic
University of America Law School, Columbia University
School of Law, whose facilities were taken over by Catholic
University.
Also at the Washington College of Law whose facilities
have been taken over now by American University.
Q. Are you a member of any honorary societies within the
various bar associations Y
A. I'm a fellow of the .American Bar Foundation. I'm a
fellow in the American College of Trial Lawyers. I'm a member of the International Academy of Trial Lawyers.
Q. As a matter of fact, you are the immediate past president of that organization, is that not correct?
A. Of the International Association of Insurance Counsel.
Q. How many members does that body make upA. Two thousand and seven persons at the present time.
Q. Do they comprise the entire United States Y
A. We have lawyers from every State in the union, Canada
-and Canada.
page 86 ~ Q. Mr. Galiher, were you the attorney for the
Neyland family in a case against Drs. Price, Detwiler, and McCollum and Latven in 19627
Mr. Duff: Excuse me just a minute.
Mr. Siciliano, may I inquire of Counsel, do you propose to
have Mr. Galiher testify as a legal expert?
Mr. Siciliano: I do.
Mr. Duff: I wonder if I might, before we continue with
this, inquire a little further along this line?
Mr. Siciliano: You want me to continue?
Mr. Duff: May I ask him a few questionsYr. Siciliano: Yes.
Mr. Duff: -before you go any further.
EXAMINATION ON QUALIFICATIONS
By Mr. Duff:
Q. Mr. G~hiher, may I inquire, sir, has your fee been paid
in this case re-presenting the N eylands Y
A. The contingent fee?
Q. Yes.
A. On the amount of money that has been paid into the
registry of Court has been paid, yes.
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Q. That 1s on the amount paid into the registry of the
Court.
Has Dr. Price paid any part of this verdict?
page 87 r A. I have no knowledge as to exactly where the
money came from. Mr. Laskey who was the attorney for Dr. Price paid a sum which consisted of $20,000 on
the judgment secured by Michele Neyland; $50,000 on the
$100,000 judgment entered against Dr. Price, and certain interests and Court costs into the registry of the United States
District Court for the District of Columbia. I did not, by
Court order. I did not see the checks. I don't actually know
who actually tendered them or wrote them out.
Q. Well, then, there is $50,000 yet owing on two judgments.
A. There is, Mr. Duff.
Q. I think my question, then, to you should be, if that
$50,000 is paid to the N eylands, do you have an interest in
that?
A. I do.

Mr. Duff: May Counsel approach the bench, please,

sir~

Bench Conference.
Mr. Duff: Out of the presence of the jury. I move the
Court to exclude this witness as an expert witness, not because of any lack of qualifications which we readily concede,
but because he has a financial interest in this lawsuit by his
own statement. I think that under those circumpage 88 r stances, for him to appear as an expert is highly
irregular and improper.
Mr. Siciliano: Your Honor, I would like to interrogate
this witness about what he intends to do with respect to the
remainder of this judgment. His testimony will he that he is
going to pursue any and all means to collect the judgment,
including against Dr. Price.
He has no personal interest in this litigation.
Mr. Duff: He clearly said that moneys coming into Neyhands he has an interest in and it is perfectly obvious.
Mr. Siciliano: I think you can argue that to the jury, that
he has an interest.
Mr. Duff: It goes further than that, sir. At least that is
our motion.
Mr. Siciliano: This man obviously is one of the most
qualified men-
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Mr. Duff: I don't quarrel with thatMr. Siciliano : -on this subject that we know. I think
that Mr. Duff can develop to the fullest extent what Mr.
Galiher 's personal interest may be in the case.
Mr. Duff: That is exactly what I was asking.
Mr. Siciliano : I don't think it disqualifies him. It might
go to credibility.
The Court: I understood your motion to be that the witness be refused qualification as an expertpage 89 ~ Mr. Duff: To express opinions as to an expert.
I think he is thoroughly entitled to be a fact witness, as to what took place in the case and so forth.
Here is a man who has a definite interest in any recovery
made by Dr. Price, who, I assume, that recovery is going
to the N eylands.
The Court : I don't see how his testimony can be separated
as to what he did and what his opinion is concerning whether
he did what was right or not.
Mr. Duff: You mean as to whether he did what was right
or whether Mr. Laskey did what was right; that is my concern. He is here as an adverse witness in that regard.
Mr. Siciliano: If Mr. Duff has any concern he can tell
anything he wants to that jury about Mr. Galiher, to question Mr. Galiher in any way he wants to about his position
in this case.
Mr. Duff: I think the motion is a proper one.
The Court: That motion is denied.
Mr. Duff: Note our exception, please, for the reasons
stated.
In open court.
(The reporter read the pending question.)
Bv Mr. Siciliano :
·
Q. Did there come a time when yon entered your
pag·e 90 ~ appearance as attorney for John F. Neyland and
Michele Neyland, in the United States District
Court for the District of Columbia?
A. Yes.
Q. Do yon know when the approximate date of that was~
A. Approximately November of 1961.
0. When you filed your appearance, were you associated
with other counsel or no?
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A. Yes, I was.
Q. What counsel was that?
A. Joseph Janousek.
Q. Did he continue to be co-counsel with you until after
the verdict of the District of Columbia case?
A. Yes.
Q. As a matter of fact, participated with you, did he not,
in the Court of Appeals decision Y
A. Yes.
Q. Now, Mr. Galiher, after you filed your appearance in
the United States District Court for the District of Columbia, did you have a reservation or know about wha.t participation you would make in this caseY
A. Yes, I did.
Q. What was the reservation T
A. I told the sister of Mr. Janousek who had
page 91 ~ brought the file to my office that I would examine
the file and that I would not determine whether I
would come into the case until after I had had an opportunity
to look into it and to reach a decision as to whether I felt there
was a legitimate case.
Q. Did you look into it~
A. Yes, I did.
Q. Among other things, did you take a number of depositions of the various doctors Y
A. I did.
Q. Approximately how long before the trial were the depositions taken?
A. My best recollection h;; that the depositions started during the month of January, 1962, perhaps spread into February of 1962, and the trial commenced early in March of the
same year, 1962.
Q. As a result of those depostiions, did you reach a conclusion, a legal opinion, rather, as to whether or not you
wished to stay in the case?
A. Yes, I concluded after taking· the depositions, that there
was a basis for proceeding with the case. I indicated that I
would be willing to stay in the case and I proceeded with it
down to the time of trial and through the trial.
Q. Mr. Galiher, to get off that tack for one secpage 92 ~ ond, had you had . occasion prior to that time to
'·
have been engaged by insurance companies in malpractice cases 7
A . .You mean from the defense standpoint~
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Q. Yes.
A. Yes, I have.
Q. Now, as a result of those depositions,-Strike that.
Mr. Galiher, I hand you this paper and ask you if you can
identify it?
A. Yes.
Q. What is that?
A. This is the deposition, copy of the deposition, of Dr.
Donald C. McCollum, which was taken January 8, 196·2.
Q. Did you prepare, propound the questions in that case,
Mr. Galiher?
A. I did, from the standpoint of my clients. Mr. Laskey
was also there from the standpoint of his.

Mr. Sililiano: I would like to have this marked, please, for
identi:fica tion.
The Court: It will be marked Plaintiff's Exhibit 2 for
identification.
(The document referred to was marked Plaintiff's Exhibit
2 for identification.)
page 93

~

By Mr. Siciliano:
Q. Mr. Galiher, I hand you now a paper and ask
you if you can identify that?
A. Yes.
These are copies of the depositions of Dr. William Dolan,
Dr. Weldon A. Price, which were taken January 12, 1962.
Mr. Siciliano: May this be marked, Your Honor?
Mr. Duff, you have seen these?
Mr. Duff: You are simply marking these for identification
at this time?
Mr. Siciliano: Yes.
Mr. Duff: I have copies of them.
The Court: Exhibit 3 for identification.
(The document referred to was marked Plaintiff's Exhibit
3 for identification.)
By Mr. Siciliano :
Q. Mr: Galiher, I hand you this document and ask you if
you can Identify that?
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A . .Yes, this appears to be a continuation of the deposition
of Dr. William Dolan, which was concluded on January 29,
1962.

Mr. Siciliano: May this document be marked, Your Honor?
page 94 ~ The Court: Plaintiff's Number 4.
(The document referred to was marked Plaintiff's Exhibit 4 for identification.)
By Mr. Siciliano :
Q. Mr. Galiher, I hand you this document and ask you if
you identify it?
A. Yes, this is a deposition of one of the nurses connected
with the hospital, Mrs. Margaret Cockrell which was taken
January 30, 1962.
Q. Wben was the trial?
A. Arlington Hospital.
Q. Excuse me.
When was the trial date, Mr. Galiher?
A. As I recall, the trial commenced early in March of
1962, and took a period of approximately seven Court days
to complete.
(The document referred to was marked Plaintiff's Exhibit
5 for identification.)
By Mr. Siciliano:
Q. Mr. Galiher, I hand you this document and ask you if
you can identify that?
A. Yes.
page 95 ~ These are copies of the depositions of a Miss Cassity-Pardon me, I should say Mrs. Lutrelle Cassitv, a record librarian at Arlington Hospital, and also Dr. K.
Latven, which were taken on January 11, 1962.
Mr. Siciliano: May this be marked, Your Honor?
The Court: Number 6.
(The document referred to was marked Plaintiff's Exhibit
6 for identification.)
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By Mr. Siciliano:
Q. Mr. G,aliher, were you present at the taking of all of
those depositions Y
A. I was.
Q. Mr. Galiher, are those depositions, were they utilized by
you during the trial of the case which followed some 30 days
later?
A. You mean with respect to ,actually using them during
the interrogation of the various witnesses?
Q. .Yes.
A. I believe all but the depositions of Miss Cassity and perhaps the nurse Cockrell, were actually used during the interrogation of the witness. Perhaps the testimony of Mrs. Cockrell was also brought to her attention, but I do not recall
specifically.
page 96

~

Mr. Siciliano: If Your Honor please, at this
time I would like to offer those documents in evi-

dence.
Mr. Duff: If Your Honor please, we do object to that unless Mr. Galiher means by his answer that they were offered
in evidence.
May I ask him that, sir?
The Witness: The depositions, Mr. Duff, as I recall, of
all of the doctors were actually formally offered into evidence.
May I refer to something that I just happen to have here
without anticipating that that might be asked?
Yes, I do have some verification of that. On Thursday,
March, 8, according to this copy of a transcript that I brought
along, I asked Judge Hart as follows :
''I would like formally to offer those portions of the depositions into evidence which were used during the interrogation of the various medical witnesses."
And according to this transcript, which I would be glad to
let you look at, Mr. Laskey and I went over this during the
luncheon recess and then after lunch we came back and offered all of the portions of the depositions which perhaps you
noted are referred to in the Joint Appendix, formally into
evidence.
page 97 ~ Mr. Duff: That was what was troubling me,
Mr. Galiher. You used the deposition, did you not,
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in refreshing witness's recollection and actually in impeaching witnesses.
The Witness: Yes, we did.
Mr. Duff: And would that mostly appear in the Joint
Appendix¥
The Witness: Yes, I would think so.
Mr. Duff: That is the reason, .Your Honor, we feel it is
just a duplication. This jury is going to have enough to read
with the Joint Appendix alone and if the depositions are in
that, the most portions of them, it seems to me that suffices.
Those portions uot offered certainly have no business here.
The depositions as such, I don't think are proper.
Mr. Siciliano: Mr. Galiher, is it true or not true that
there are portions of the depositions that do not appear in
the Joint Appendix?
The Witness: Yes.
Mr. Duff: And were not offered in evidence 1
The Witness: Yes.
Bv Mr. Siciliano:
·Q. Mr. Galiher, I take it it is true, isn't it, that Mr. Laskey
or some other representative of the Aetna Company was present at the taking of those depositions as were you¥
A. Mr. Laskey was present at all of them.
page 98

~

Mr. Siciliano: I submit, Your Honor, they are
admissible to show that the Aetna Company in the
present litigation was aware of the possibility or the probabilities of the evidence that would go in and that they were
on notice, therefore, for this period of time of some 30 days
to six weeks and Your Honor will recall as one of the items in
our suit and that is Aetna should have been aware of these
problems.
The Court: I think the depositions are proper to be introduced for the purpose of showing what was done and what
information was avaliable at that time, and what investig-ation was made, what knowledge was had, on the part of the
insurance company, and the present defendant.
Thev will he marked, admitted and marked in accordance
with the numbers previously indicated.
Mr. Duff: Respectfully note our exception, Your Honor.
(Plaintiff's Exhibits 2 through 6, marked for identification,
were received in evidence.)
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By Mr. Siciliano :
Q. Mr. Galiher, as a result ·of the taking of the depositions, did you feel that you could make out a prima facie case
- I believe you answered something along the lines
page 99 ~ of that question.
A. I felt that I could make out a prima faaie
case and get the case to a jury.
Q. Will you tell this jury, please, what is meant by a prima
facie case?
.
A. Well, gentlemen, fortunately anyone who has a suit
brought against him can require the person bringing that
suit in a civil case to establish that claim by a fair preponderance of the evidence. That does not necessarily mean that
you are going to prevail in the case by making out what is
called a prima. faoie case. But that means that you have a
basis for proceeding with the case and evidence which you
feel will require the defendant to go forward and put on a
defense.
I felt before this case was started on the basis of the depositions that I had taken, that I had established and could
present a case which the Court would hold was a prima facie
case and require the defendant to go forward with-defendants in this case-there were two of them-to go forward
with their testimony and evidence.
Q. Mr. Galiher, as a result of having reached such an opinion, did you in· any way inform Mr. Laskey of your opinion?
A. Yes, I did.
Q. How did you do that?
A. Well, I talked to Mr. Laskey several times
page 100 ~ and I exchanged correspondence with him as well.
Q. Mr. Galiher, I hand you this paper and ask
you whether or not it is written on your ·office stationery? Can
you identify that paper?
A. Yes.
I gave you a copy of this from a copy which I have or
rather from the original which is in my file. On the copy, I
see this is to Mr. Laskey.
Q. Does that paper contain your signature?
A. It is a copy of my signature on the original, yes.
Mr. Siciliano: I would like to have this letter marked,
Your Honor, for identification.
The Court: It will be marked Plaintiff's Number 7 for
identification.
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(The document referred to was marked Plaintiff's Exhibit
7 for identification.)
Mr. Siciliano: I think, Mr. Duff, you may have seen this.
I'm not sure.
By Mr. Siciliano :
Q. While Mr. Duff is looking at that, Mr. Galiher, did you
receive a reply to that letter from Mr. Laskey?
A. Yes.
Q. What was the reply?page 101 r I understand there is no objection to this, Your
Honor.
A. You want to take this out of my file or do you just want
to borrow the file the way it is 1 You are welcome to do either.
I will be glad to take it out if you propose to introduce it
into evidence.
The Court:

'1.1he letter is 7.

(Plaintiff's Exhibit 7, marked for identification, was received in evidence.)
Mr. Siciliano: I have decided not to interrogate further
on that matter, Your Honor.
Mr. Duff: May I see that letter?

By Mr. Siciliano:
Q. Mr. Galiher, in essence, what did you tell or what did
you write to Mr. Laskey under date of February 7, '62?
Mr. Duff: Your Honor, I don't mind reading the letter
but it is in evidence. It speaks for itself. The jury is going
to have it.
Mr. Siciliano: I was trying to avoid reading it but I will
withdraw the question.
Bv Mr. Siciliano:
·Q. Mr. Galiher, as a result of the, of your depositions, what
did you feel were the items of evidence that
pag·e 102 r would cause your case to have the defendant put
on its case and -perhaps go to the jury?
Perhaps that is too broad a question.
What did the defense disclose with respect to a Coombs
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test rendered by the Arlington Hospital under the supervision of Dr. Dolan?
A. Well, there were a number of blood tests. You have
reference to prior to the birth of Michele or after the birth
of Michele?
Q. Let's take them in order if you don't mind. I have reference to immediately after the birth.
A. The Coombs test which was a test to determine the
sensitivity of the blood was reported as being negative. That
was taken the same day, November 3, 1953, that Michele was
born.
Q. Did you come to learn at some later date that a similar
test was made and that there was another, opposite result
obtained?
A. Dr. Latven testified, as I recall, that on or about the
third day, another Coombs test was done and it was positive.
Q. So the first one was negative and the second one was
positive, is that correct?
A. That's correct.
Q. What did Dr. Latven and what did Dr.
page 103 ~ Price say with respect to an Rh-positive father,
homozygous, and Rh-negative mother, being the
result as far as their child goes, what would it be, positive
or negative?
Mr. Duff: Excuse me just a minute.
Before Mr. Galiher answers that question, I think we should
inquire if there was any evidence that this father was typed
as Rh-positive homozygous.
Mr. Siciliano: I will ask Mr. Galiher that.
By Mr. Siciliano:
Q. Mr. Galiher~ you recall, do you know how manv children
were born of these parents prior to the liirth of this baby?
A. Yes; two.
Q. Two.
Do vou recall when the first baby was born?
A. I do not.
0. Do vou recall whether or not the denosition of Dr. McCollum showed that there were tests made of these parenh~
showing- what their blood type was?
A. My recollection is that there was.
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Mr. Siciliano: I submit,. Your Honor, the question is proper now.
Mr. Duff: No, sir, not at all. I am referring to zygocity
of the father, whether it is-I'm not sure of my
page 104 r terms but whether he was homozygous or heterozygous.
Mr. Siciliano: Which was iU
Mr. Duff: Was it lmown at the time that you were handling
the case then, sir, or back in 1953 ~
The Witness: Mr. Duff, my recollection is that interrogatories were served on Dr. McCollum and Dr. Price prior to
the time of trial which were answered and which indicated the
zygocity of both parents.
However, it is also my recollection that Mr. Laskey discovered prior to the start of the trial that there was an error
as to when those tests had been made. I'm not completely
clear as to that at this timR.
He corrected that because I was convinced that one of the
doctors had made a mistake in answering the interrogatories.
If vou would look at the record. I :thinkMr. Duff: May we please, before you answer the question-I think it is hig·l1ly important.
The ·witness: Perhaps I can help you. Let me try.
Mr. Duff: I know what you have reference to, Mr. Galiher. I saw it.
The Witness : I don't believe the zygocity was tested because Mrs. Neyland, reported in the Joint Appendix on page
9, makes reference to the fact that she was asked:
page 105

'Do you recall if your husband had been asked
come in for any blood testing· during that period-and this is October of 1953-and she said,

r to

"No."
Mr. Duff: That is borne out by one of the depositions, the
amendment to question 18 of the interrogatories, is what you
m·e referring· to.
By Mr. Siciliano:
Q. Mr. Galiher. in vour investigation of the facts surrounding- this case, what did the testimony of Dr. Latven disclose
with reference to the birth of a baby from blood types such
as theRe parents were~
A. My recollection, not only he but every other doctor
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who was asked, and most of them were, testified that the blood
of the baby that would be born from such a union would be
positive.
Q. When the test was reported negative, was there any disagreement that there was a mistake made?
A. Yes, I think Dr. Latven testified that either Dr. Detwiler
or someone else told him that there was a blood test done
the third day which showed that the blood of the baby was
positive.
Q. What did your investigation develop as to the importance of having such a blood test given to Dr. Price in his
making a diagnosis? Was it a factor?
page 106 ~ A. It was a most important factor. Dr. Latven
testified that with the history of Mrs. Neyland,
with the antibodies which had been discovered in her blood,
which had built up and continued in intensity, and which indicated an incompatibility between the mother's blood and
the child's blood which resulted in a distruction of the red
blood cells in the foetus within the mother, that finally, it was
necessary to bring the mother in and induce her, induce delivery, although she was some days away from term, which
they did on November 3.
Dr. Latven, as I recall, testified that with the history, with
the induction, if this Coombs test done on the baby immediately after birth had been shown to be positive, that then
an immediate exchange transfusion should have been done,
which would in his opinion have prevented the disastrous
consequences which followed in this child's case.
Q. Do you know, Mr. Galiher, whether or not your investigation, a so-calleil bilirubin or van den Bergh's test was done~
A. As I recall, that test was not done. Or perhaps a second
test was not done. There was testimony that those testR
should have been made at different times, particularly after
the discovery of jaundice which was evidenced in this child,
as I recall, about the 50th hour after birth.
page 107 ~ Q. Mr. Galiher, tell us what your investigation revealed with respect to clinical finding-s
that were made that would suggest some closer watch of this
child.
A.. The presence and appearance of jaundice or the vellowness of the infant child, about the 50th hour, as I recall.
Q. Do you recall what the deposition showed and what your
investigation showed as to what physical attention Dr. Price
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gave to this child from the day it left the hospital until ~some
nine months later 1
A. Not in detail and probably I would overlook some of the
attention that the doctor gave the child. I don't mean to do
that. But as I recall, the child came home from the hospital
about the seventh day and the mother kept in touch with
Dr. Price by telephone concerning the child and its condition.
And Dr. Price ordered a blood test to be made at the Arlington Hospital on the child.
I have a recollection that the mother brought the child to
Dr. Price's office. I have a recollection that the child went
into a convulsion when they were about to take the child out
of the doctor's office, perhaps going down the steps. They
brought the child hack to the doctor's office. The nurse looked
at the child. I believe Dr. Price came out. The convulsion by
that time had subsided. I believe that Dr. Price
page 108 ~ saw the child on the occasions which were those
that he would see any other new-born child.
I don't believ8 there were other occasions, Mr. Siciliano,
so far as I can recall the testimony, on Dr. Price's records.
Q. Do you recall how long it was approximately when these
parents knew or were told that the child had brain damage 1
A. No, I don't.
I do recall that it was some time during the following year
that Mrs. Neyland testified that Dr. Price had indicated that
they should take the child to see a neurologist or neurosurgeon
by the name of Dr. Lambros, because I believe Dr. Price felt
there was some brain damage there that should he checked
by an expert.
Q. Mr. Galiher, at the beginning of the trial, do you have
a recollection of the opening statement bv Mr. Laskey?
A. I couldn't honestly say I did other than I know he made
a full opening- statement.
0. Do. you know what, if anything, he said about Dr.
Dolan's particination in this problem at any time during
the trial, inclnding the closing argument?
A. My recollection is that, and the only real recollection I
have now is that, during the course of his closing
paQ"e 109 ~ argument, he made some reference io the fact
that the wrong- doctor had been suerl and I beJleve he had reference to Dr. Dolan who had testified during
tbP trial.
0. Mr. Galiher. in that connection. do vou know if anv motion was ever made in the District of Columbia case to trans-
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fer andjor to dismiss that case in the District of Columbia
so as to have it re-initiated in Virginia or to be transferred
to Virgini~?
A. No such motion was filed.
Q. Do you recall whether, while you were in the case, you
were ever served with notice or was there ever any motion
made to bring in Dr. Dolan as a third party defendant?
A. There was not.
Q. Mr. Galiher, calling on you as an attorney from the
District of Columbia, was such a rule available to Mr. Laskey
at that time 7
A. There is in effect in our law, Title 28 of the United
States Code Annotated, Section 1404 A, which provides that
a Court may, in the interest of justice, and for the convenience
of the parties, transfer a case from one Federal jurisdiction
to a second Federal jurisdiction provided that the case could
have originally been initiated in the latter jurisdiction.
There is also available a rule of law apart
page 110 ~ from that called the doctrine of forwm non convemens which permits a Court to completely dismiss a case under the doctrine of it-the case I think it was
Gilbert v. Gvlf Oil Compa.ny, decided by the Supreme Court
of the United States.
Q. Mr. Galiher, in such a motion, what are the basic tests
that go before the Judge in deciding such an issue?
A. The residence of the parties involved in the litigation, the availability and location of the various witnesses.
Q. In this case, Mr. Galiher, all of the defendants, other
than Dr. McCollum, lived in Virginia, is that so?
A. To the best of my knowledge, yes.
Q. All of them practiced in Virginia, isn't that so?
A. I believe so, yes.
Q. Dr. Dolan both lived and practiced in the District of
Columbia, isn't that so?
A. I don't know about Dr. Dolan. I don't recall that.
Q. Where did the N eylands live?
A. The Neylands lived in Falls Church, Virginia.
Q. Where did Mr. Nieman live?
A. According io the complaint-! never met Mr. Nieman.
He had an address in the District of Columbia. That address
was 2715 29th Street, S. E., Washington, D. C.
Q. Mr. G.aliher, do you recall that on or about February
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15, 1962, which would have been some eight or
ten days before the trial, receiving a communication from Mr. Laskey informing you of what
doctors he might use or would use in connection with his
defense of Dr. Price T
A. Yes, I do.
Q. Do you have such a letter with you T
A. Yes.
Yes, I have it.

page 111

~

Mr. Siciliano: Your Honor, I would like to have this
marked, if I may, for identification.
The Court: Marked Plaintiff's Number 8 for identification.
(The document referred to was marked Plaintiff's Exhibit
8 for identification.)
Mr. Siciliano: I offer this in evidence. I understand there
is no objection.
The Court: It will be admitted marked Plaintiff's Number

8.
(Plaintiff's Exhibit 8, marked for identification, was received in evidence.) ·
By Mr. Siciliano:
Q. Mr. Galiher, referring to that letter, what does that
letter purport to doT
page 112 ~ A. Mr. Laskey and I were required to exchange
the list of witnesses that each of us might possibly call at the trial of the case. This was his list to me. I
believe I had sent him mine a day or two earlier, perhaps
a day or two later.
Q. Mr. Galiher, I have counted, I have a copy of that letter, I have counted the names of 11 doctors whose names
he provided you with. That is true, is it not T
A. Yes.
Q. Can you tell us whether Dr. Kenneth McCoy was called?
A. No, he was not.
Q. Was Dr. Holden called?
A. No, sir.
Q. Was Dr. Picot called?
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A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

I do not believe so.
Was Dr. Hightower called Y
No, sir.
Was Dr. Isadore Lattman called?
I don't believe he was.
Was Dr. Sidney Ross called Y
No, sir.
Was Dr. W. Manning Alden called?
No, sir.
Q. The names of these doctors were provided
page 113 r to you in accordance with the Court order, I believe you said, in aid of Dr. Price's defense, isn't
that correct?
A. They were provided to me by Mr. Laskey as persons
whom he might call to testify according to his letter, at the
trial of the case.
Q. Now, Mr. Galiher, in your various assignments with the
Bar Association, and with the District of Columbia Courts,
did you have occasion to develop with the Judges a rule which
was designed to bring about the settlement of cases without
the necessity of a trial?
A. I was one of those who worked on such a rule which
ultimately went into effect.
Q. Was such a rule in effect prior to this trial Y
A. I believe ,so.
Q. And in connection with that rule, did you and Mr.
Laskey appear at the Court House for the purpose of discussing· settlement of this case or the case downtown?
A. Whether the rule had anything to do with it or not I
don't know. Mr. Laskey and I actually did appear in the
chambers of Chief Judge McGuire of our District Court for
the purpose of discussing settlements.
Mr. Duff: Excuse me, Counsel, there is a matter here
that I think would need the Court's attention.
page 114 r Mav we approach the bench?
The Court: Let the jury take a ten-minute
recess.
(The jury retired.)
Bench Conference.
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Mr. Duff: I think in fairness I should bring to the Court's
attention at this time that with the last question that has been
asked of this witness. I anticipate that Mr. Siciliano is going
to attempt to elicit through this witness certain statements
which Mr. Laskey, the attorney for Dr. Price, is alleged to
have made in the Judge's chambers. Now, we feel that any
extrajudicial statements of that type would be inadmissible.
We would seek a ruling· of the Court on it at this time rather
than to have what we think would be a highly prejudicial and
rather dramatic objection at the time that the precise question
is asked. I feel sure that I represent the setting in which it
will come about in that way.
Mr. Galiher, :¥r. Laskey, were before the United States
District Judge and there was conversation about settlement.
Now, we feel this is inadmissible on this ground, sir, or at
least is inadmissible at this point in the case.
I would cite, Your Honor, first, to the very old case of
Wilson v. Turner which appears in 127 English Reprints, at
888. It is a 1808 decision but certainly sets the
page 115 r stage which the English Judge held as followR,
and I quote:

''I am not aware that any statement of an attorney, not
spoken upon oath, nor proved to be authorized by his client,
can be introduced into evidence for the purpose of binding hiR
c·liPnt. ''
Next I would tite to Your Honor 97 A. L. R. 374, annota~
tion entitled, Extrajudicial Admissions of Fact by an Attorney as Binding the Client.
On page 375 the following is contained:
''The cases are almost unanimous in support of the doctrine that an attorney at law by reason of his mere employment in connection with litigation, pending or prospective,
has no power to affect his client by admissions of fact made
out of court and not made for the specific purpose of dispensing with proof of the fact stipulated."
That seems to be the general rule, sir.
The1·e is a Virginia case, 106 Va. 674, and it g·ets rather
close to what we are referring to here. Virginia-Carolina
(!hemical Company v. Knight, 106 Va. 674.
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In that case, the plaintiff sued the defendant for injuries
sustained when a load of lumber fell on him-this was before
the Workmen'g Compensation Act-the plaintiff
page 116 r at trial introduced in rebuttal a letter from the
defendant's attorneys to the Clerk of the Court
requesting subpoenas and stating that all witness whose addresses were not given were working for the defendant at the
plant where this accident happened and were employees of
the defendant.
One of the named defendant's employees was a man named
Hall who was then introduced at the trial as an independent
contractor and not an employee. And the attorney's letter,
referrin~ to Hall as an employee, was permitted to go in
over objection.
On appeal it was held error to admit the letter. The Court
of Appeals said this, and I quote:
''While the attorney of a party to a piece of litigation has
very broad powers in the management of his case, and his
admissions generally bind his client in all matters relating
to the progress and trial of the case, yet to have this effect
they must be distinct, they must be formal. They must be
made for the purpose of dispensing with formal proof of
some fact necessary at trial.''
Finally, in trying to bring- this down a little more to
modern times, I find that we have a West Virginia decision
in 1952, Cato v. Billing, reported in 73 S. E. (2d) 731. It was a
suit for damages due to an alleged wrong-ful
pag·e 117 ~ eviction. There was a judgment for the plaintiff.
The pertinent point is that the plaintiff had
asked the defendant's attorney, "Go and ask you client,
"the defendant, "to reconnect the electricity in my room,
please.''
And the attorney replied: ''Well, I will ask him but I'm
sure he won't do it."
In the Court of Appeals' decision, the following:
"A statement of an attorney must be first a statement
of fact, rather than an expressi.on of opinion, in order to be
admissible in evidence against his client. As the statement of
the attorney for the defendant, made in his absence and without his knowledge or consent. was a mere expression of opinion in the nature of a prediction that the defendant would
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not do a particular thing it was not binding upon the defendant. It was inadmissible against him and should have been
excluded by the Trial Court.''
Now, the reasoning is simply that it has not been shown
so far in the evidence that Mr. Laskey had one iota of authority to say anything about what he would recommend in
settlement or would not recommend in settlement. It is immaterial, really, what Mr. Laskey said to Mr. Galiher, or
what Mr. Laskey said to Judge Hart or what he said to John
Doe walking on the street. It is what he said to
page 118 ~ Mr. Ward that is material. We submit it is part
of plaintiff's case in chief. At this stage at least,
this evidence is not properly admissible and is highly prejudicial.
We would ask Your Honor to exclude it.
I have made this motion before it came out, solely to prevent any embarrassment before the jury.
Mr. Siciliano: Your Honor, it may be premature because
everything that Mr. Duff says does not apply to this case.
We intend to develop, if it is necessary, a little bit more
that Mr. Laskey was a lot more than a trial lawyer in this
case.
In the deposition of Mr. Ward, Mr. Duff asked Mr. Ward:
"Did you follow your Counsel's advice from beginning to
endY''
And Mr. Ward says:
"Yes, I did. And I was guided very definitely by our own
attorney.''
We are all guided by our own attorney and Mr. Duff said
in his opening statement that in evaluating all cases, as they
did in this case, they weighed the position of their own attorney. There is no question we can develop it a little more
with Mr. Galiher, that Mr. Laskey was the agent.
page 119 ~ You have a: peculiar defendant here, .Your
Honor. It is a corporation. It can only act through
its agents. If you didn't have employees speaking for the
corporation, you wouldn't have anything said.
And Mr. Duff cites some real old cases, Your Honor. We
have some cases in 40 A. L. R. ( 2d) which says that very
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definitely, you have a whole line of cases, the recommendation
of the Trial Counsel is binding on the insurance company
and we are talking about excess judgment cases which is
what we are talking about today. We are not talking about an
electrical problem where a lawyer gives an opinion about a
piece of electricity. I will certainly go along with that. Some
lawyer wouldn't be able to give an opinion on whether or not
some electrical appliance should be attached or not. We are
talking about an opinion of which this man has peculiar
knowledge, a defense trial attorney working for an insurance company and in this case many, many years with the
Aetna Company.
No dispute that Aetna placed a tremendous reliance on Mr.
Laskey. There is no question, Your Honor, we intend to bring
out that Mr. Laskey made recommendations to the Trial
Judge on several occa:;ions. And I don't know what happened
to it.
Mr. Duff: Mr. Siciliano started out by saying that he
agreed with everything I said. I agree with
page 120 r everything he has just said.
We are talking about two different animals
here, Your Honor. That is all I can say.
Mr. Siciliano: You haven't cited one excees yet.
Mr. Duff: You haven't cited one case where we are talking about what an attorney said that he was going to do as
distinguished from what be did.
I want to make it crystally clear for this record that what
Mr. Laskey recommended to Aetna I think is admissible.
Without the slightest question, that what those cases say in
40 A. L,. R. (2d), that is not what I'm talking about here at
all. What we have reference to here is extrajudicial statement
that was made in front of Mr. Galiber and in front of Judge
Hart, in which Mr. Laskey allegedly said, I will recommend
thus and so. It is whether be did that, that is im.portnat, not
what he said to somebody eJse as distinguished from Aetna.
I think that it falls clearly within the rules set forth. We
think it should be excluded at that stage of the case.
Mr. Siciliano : If he omitted to tell Aetna we say that is
an item for this jury to consider, having told the Trial Judge
one thing and Mr. GaHher anotherthing, and hBving told Mr.
Ward whatever he told him which we don't know,
page 121 r and if he didn't tell, we think this jury can pin it
on Aetna because of the omission.
Mr. Duff: Mr. Laskey is not on trial. It is Aetna.
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Mr. Siciliano : He is on trial as far as I'm concerned. He
is not a named defendant.
The Court : I think this evidence is admissible as a development and incident of the trial and the proceedings in the
case and the Court will permit the testimony.
Mr. Duff: Note our exception, please, Your Honor, for the
reasons stated.
I assume that these exceptions will be preserved without
the necessity of objecting when the evidence comes in. Is that
agreeable with you, Mr. Siciliano?
Mr. Siciliano: Yes.
The Court: Very well.
Bring the jury in.
(The jury returned to the box.)
In open court.
By Mr. Siciliano :
Q. Mr. Galiher, from the time you entered this case on
behalf of the Neyland family, until up to and including the
trial of the Neyland case, did you deal with anyone from
Aetna other than Mr. Laskey~
page 122 r A. No, I did not.
Q. In dealing with Mr. Laskey, I take it you
talked to him and you corresponded with him, is that right~
A. Yes.
Q. He in turn did the same with you?
A. Yes.
Q. Did you arrive at a conclusion or an opinion as to
whether or not he was an agent of Aetna~
Mr. Duff: Your Honor, excuse me just a minute, Mr.
Galiher.
I don't really see the purpose of that question. There is no
issue here that he was an attorney employed by Aetna under
the terms of the policy. It is what his authority was that is
important.
The Court : Sustained.
By Mr. Siciliano:
Q. Mr. Galiher, did you feel that Mr. Laskey was acting in
any capacity other than an attorney in his dealings with
you?
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A.
Q.
than
A.

No, I did not.
Did you feel that he was acting in any capacity other
a trial attorney in his relationship with you Y
I wouldn't distinguish between trial and otherwise. He
was the attorney handling the case for the other
page 123 ~ side.
Q. Did he at any time say to you or write to
you that he would enter into settlement negotiations with
you?
A. Yes, he did.
Q. What did he say, in effect?
A. He said, in answer to my suggestion that we talk settlement, that he would be willing to discuss the question of
settlement.
Q. Did he in fact talk settlement with you Y
A. Yes, he did.
Q. Did he talk settlement with you in the presence of anyone else?
A. That is a little hard to answer. We discussed settlement
the first time in the chambers of Judge McGiUire, as I recall.
When we got to the Judge's chambers for this prearranged
meeting, my memory is vague on this but I believe the Judge
was ill, but that his secretary, Miss Eleanor Carr, said he
was at home and he was not too ill to talk to us and they
suggested that we might get him on the wire and talk with
him about the case, which we did.
Q. Did you do anything other than talk settlement at that
meeting?
A. We had quite a talk. Mr. Laskey and I discussed the
case generally. Then we talked to the Judge. We were on
different extensions or whether he talked to the
page 124 ~ Judge and then I talked to the Judge, I don't
recall at this time. But I recall talking to the
Judge and explaining my side of the case to him. I recall
Mr. Laskey's doing the same thing.
I recall also that we got down to a discusElion of what
might be the figure for settlement, what was being asked
for by myself on behalf of my clients, what Mr. Laskey
mie:ht be willing to recommend to his clients.
Q. Did you ask for a fi.g11re at that time?
A. My recollection, I did.
0. How much was it?
A. My recollection, it was a figure in excess of $100,000.
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I believe it was approximately $120,000 although I'm not
entirely sure as to that.
Q. Did you later ask for a lesser amount?
.A. Yes, I did.
Q. Was there any response from Mr. Laskey about your
demands~

.A. Well, my recollection is, hearing his end of the wire, in
his talk with Judge McGuire not being sure whether I was on
another extension although there was one available right outside the door of Judge McGuire's chambers, that he indicated
to the Judge that he would be willing to recommend a figure of
$45,000 in settlement.
Q. How long before trial was that?
page 125 ~ .A. I don't know. It was a short time before
trial. But how many days or whether it was as
much as two weeks, I don't recall.
Q. Did you later reappear at the Court House downtown
before still another Judge V
.A. Yes, before Judge Hart.
Q. He eventually wa.s the Trial Judge, was he not?
.A. We were actually assigned to him for trial. That was
the first time we appeared before him in his chambers, Judge
George Hart.
Q . .At that time was there any discussion of settlement?
.A. Yes, there was.
Q. Was Judge Hart present~
.A. Yes. He conducted the disuessions, as a matter of fact.
Q. What was discussed in the way of settlement, the
amount of money~
Mr. Duff: Excuse me just a minute, Counsel. You are
not asking the witness as to the Judge's opinion, are you?
You mean between Mr. LaskeyMr. Siciliano: I'm asking Mr. Galiher the amount of
money that was discussed there but if you want me to limit
it I will rephrase it andMr. Duff: Would you kindly~ I think it ispage 126

~

By Mr. Siciliano:
Q. What recommendation before Judge Hart
was made by Mr. Laskey to you~
.A. Let me make clear that I had no private discussion with
Mr. Laskey at that time . .All of the discussions were in the
presence of the Judge who initiated them and who duly
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asked a number of questions of both of us concerning the
case and what we would take in settlement, what we would
recommend to our clients in settlement and so forth. I had
no other discussion with Mr. Laskey at that time or thereafter about settlement.
Q. What was the recommendation Mr. Laskey made~
A. After a discussion which went back and forth, I would
say conservatively for probably an hour, he said that he
would recommend to his client that the figure of $45,000 be
paid in settlement of the cases.
Q. What did you do in response to that~
A. I told Judge Hart and told Mr. Laskey that I would
like permission to talk with my clients about the suggestion
that Mr. Laskey had made. Everyone acquiesced.
I then left the Judge's chambers. I believe Mr. Laskey
stayed there which is customary when we talk about these
things. I talked with my clients, Mr. and Mrs. Neyland.
Do you wish me to go on~
page 127 ~ Q. Yes.
Did you ask for an extension of time from
Judge Hart with respect to this problem~
A. Mr. and Mrs. Neyland said to me this was the biggest
decision they would ever have to make in their lifetime.
Mr. Duff: I don't think that is really material; what conclusion they came to, that is important. I would ask that it
be limited to that, please, sir. What the Neyland said is hearsay of course.
The Witness: I went hack-You want me to proceed, Mr.
Duff, then-after talking with them~
Mr. Duff: Yes.
By Mr. Siciliano:
Q. How much later was iU
A. I went back just as soon as I finished the conversation,
joined Judge Hart, Mr. Laskey.
Do you wish me then to go on with what transpired then T
Q. I would like for yon to go on, yes.
A. I explained to Judge Hart and to Mr. Laskey that the
N eylands wanted an opportunity of 24 hours to make up
their mind. I said to him and to Mr. Laskey that they had
said to me that this was the biggest and most serious decision
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that they would probably ever be called upon to
make in their lifetimes, and they didn't want to
arrive at a decision without giving it considerable
and careful thought. I was then told by the Judge and by Mr.
Laskey, that they had no objection and the case was then put
over for 24 hours until the following morning.
Q. Did you reappear the following morning?
A. I reappeared the following morning at 9 :30, as I recall.
Q. What did you report to Mr. Laskey and to Judge Hart
with respect to the $45,000 offer, or recommendation Y
A. I told Mr. Laskey, as I recall, that just as soon .as I had
gotten the word from my clients I had tried to reach him
but found that he had already gone to Court.
I then reported to the Judge and to Mr. Laskey, that I
had been authorized to accept the $45,000 figure that had
been discussed for settlement.
Q. Then what happened Y
A; The Judge then turned to Mr. Laskey and Mr. Laskey
then said, "I will go out and call my client."
Mr. Laskey then left the room for, I would say, approximately 15 minutes.
Q. He reappeared and what was said?
A. He reappeared, sat down in the chair with us, he looked
at the Judge and he said, "They won't pay it."
page 129 ~ And Judge Hart leaned forward .and said,
''What do you mean they won't pay it?''
"Well," he said, "They won't pay it."
And then J ud~re Hart, as I recall, asked him what they
would pay and Mr. Laskey said they would pay nothing in
settlement.
The Judge then said that he had, well, he said we would
go into the Courtroom and start the trial, which we did.
I think I broug-ht up the fact that there was a motion pending to increase the ail darnJYI/IJJYYI,. or the amount that had been
sued for in the suit and the Judg-e indicated he would hear
that just as soon as we got into the Court.
Q. Was that your motion, Mr. Galiher?
A. Yes.
I had not filed the suit, and after considering the case carefully and fully, I concluded that we should make an effort to
increase the amount that had been asked for, asked for on
page 128

~
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behalf of Michele Neyland, and also on behalf of her father.
Q. What were the amounts sued for 1
A. As I recall, the father was asking for $80,000, and the
child two hundred. I sought to raise the amount of the suit
in the father's case I think to $180,000 and I believe in the
child's case from two hundred to four hundred
page 130 r thousand dollars.
Q. Why did you ask for an increase in the
damage clauses?
A. Because I had found that the condition of the child was
one that would persist as long as she lived and I had also
discovered that to provide care for this child, that the mother
had been giving and the father, during the six or six and a
half years of her life, it would cost $2 per hour for a practical
nurse to stay with the child.
Q. Mr. Galiher, the case then started, isn't that correct?
A. Yes.
Q. Did there come a time during the trial when you made
known to Dr. Price and to me, that there was an inclination
on your part to accept $45,000, if you recall?
A. I don't know when I first talked to you about this case
but my best recollection is that we had been on trial. You
called me or perhaps you were down at the Court House and
visited the Courtroom where we were trying a case and explained to me that Dr. Price was, I think, a friend of yours,
if I'm not mistaken, and he had asked you to look into the
case and see what the situation was and I think I have briefly
explained to you what the situation was with respect to the
issues, the trial, the figure that had been talked about in
settlement.
page 131 r Q. Now, Mr. Galiher, did there come a time at
the close of your case when the motion for directed verdict was made and denied by Judge Hart 1
A. Yes.
Q. Up to that point, it was the-the theory of the defendant was that there was no liability, isn't that correcU
A. That's correct.
·Q. And at the close of the defendant's case, was there a
similar motion made~
A. Yes.
Q. What happened to that motion?
A. That motion was overruled by Judge Hart.
Q. Mr. Galiher, in your experience as a trial attorney, what
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is the situation with respect to settlement of any civil suit
both before trial and during trial?
Mr. Duff: That is an awfully broad question, Your Honor.
I'm not sure I understand just what it is that Counsel has
in mind.
Mr. Siciliano: Let's see if Mr. Galiher understands.
Mr. Duff: I object to it for that reason.
The Witness: Why do I talk settlement and under what
circumstances ?
By Mr. Siciliano:
Q. Yes, you as a defense attorney.
page 132 ~ A. Well, .:first of all, that depends on whether
I consider the case to be one of clear liability,
questionable liability, or no liability. Also, whether I consider
the case to he an honest claim or whether it might be tinged
with some fraud. All of those factors enter into my consideration.
My opponent, type and caliber of my opponent, the impression my clients make, the witnesses on the other side, the
various witnesses who will be called. And if I conclude that
I'm interested in talking settlement of the case, at a strategic
time, I hope usually it will be initiated by the other side, but
sometimes it will be initiated by myself, I will talk settlement.
And that includes not only approaching trial but also during
the course of the trial. Sometimes even when a jury has been
out, I have talked settlement and settled a case with an
opponent.
Q. In this particular case, Mr. Galiher, how long was the
jury out?
A. The jury went out about three-thirty or quarter of four
on a Thursdav afternoon and deliberated until about 5 :00
p.m. on Saturday afternoon.
Q. Did there come a time during the jury deliberations
when the jury asked for some instructions or for some review
of some of the testimony~
A. I believe they did several times, Mr. Sicipage 133 ~ liano.
Q. Were you there 1
A. Yes, I was.
Q. Was Mr. Laskey there?
A. No, he was not.
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Q. Where was Mr. Laskey?
A. Mr. Laskey was en route to and was in Florida, Miami
Beach. We were both attending, going to attend, the same
meeting, the meeting of the American College of Trial Lawyers.
Q. Mr. G,aliher, by the way, when notes came in and when
notes came in as to this jury, what happened with respect
to your presence and Judge Hart and the presence of defendant's Counsel?
A. Well, there was, Mr. Laskey's associate was there. He
had been there with him throughout the trial. The Judge
took up the question of the note with us and what information
he was going to furnish the jury. I think in one instance
they wanted some information regarding Dr. Price's records.
Q. Did you reach an opinion as a result of these various
notes from the jury with respect to liability?
A. Yes.
Mr. Duff: Excuse me just a minute. You say "various
notes". We have only heard of one note asking for Dr.
Price's records. Before Mr. Galiher expresses his
page 134 r opinion, I think you ought to ask him what the
other notes were because I haven't heard of any
other.
By Mr. Siciliano :
Q. Let's talk about the note, Mr. Galiher, which came in
on the Saturday morning if you recall. Does that refresh
your recollection?
A. I recall a note on Saturday. I don't recall whether it
was a Saturday morning or Saturday afternoon. And for the
life of me I can't tell you what the note said. But I do recall
that I experienced a certain feeling which indicated to me
that the jury might be leaning my way. But, as I say, again,
I can't tell you what the note said.
Q. When you say you experienced a feeling, how would
you express that feeling with respect to the words ''possible"
and "probable"?
A. Well, I would say that I felt the jury had made up
its mind on li~bility in our favor.
Q. Mr. Laskey was not there at that time, is that right?
A. No, sir.
Q. Could the case have been settled at that poinU
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A. I can't answer that. I would have been willing to talk.
Q. Mr. Galiher, in weighing the possibility or the prob-

abilities of ,settlement in this case, you as a depage 135 fense attorney, what would you have paid your.
self if you were on the other side of this caseY
A. At what stage of the case are you talking about?
Q. I'm speaking about the time just prior to the beginning
of the trial when you were before Judge Hart?
A. I'm preparing to answer that question but I would first
like to say that I never considered the case from that standpoint because there was no basis for my having done so. I
was on the other side of the case. And of course, I would
have to also concede that hindsight is better than foresight.
But attempting to put myself in the position of Mr. Laskey,
at the time we were talking settlement just prior to the start
of that trial, and trying to consider what I might have done
if the situation had been reversed, if I had the benefit of the
testimony that had been taken, I believe that I would have
recommended to my client that they pay up to $50,000 to
settle that case.
Q. Mr. Galiher, Mr. Laskey is and has been well known
to you for many years, isn't that right Y
A. He certainly has.
Q. What is your feeling about him as a man, as a fellow
attorney?
A. He is an outstanding lawyer in every way and a fine
gentleman personally. Close friend of mine.
page 136 ~ Q. Did there come a time during the trial
when there was an offer of $5,000 by Aetna?
A. I don't recall, Mr. Siciliano, whether it was a definite
offer or whether Mr. Laskey said in response to another request from Judge Hart while we were in discussing one of
the phases of the case, bnt it seems to me that a figure of
$5,000 was discussed. Whether it was formally offered or not,
I don't know. I do know that I said that my clients would not
be interested in such a figure. But that is about as much as I
can tell you about it.
Q. Mr. Galiher, did you consider a possible rank of verdict
if the case had been resolved in your favor with respect to
the limits or the judgment that was rendered?
A. The only consideration I gave to that was at the time
when I was asking for permission to increase the amount
of the atJ datmtnwm, the amount of the suit which had been
filed on behalf of Michele and her dad, and I felt that a jury

r
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on the basis of what I knew of the case could return verdicts
in excess of what had been asked for in the suit papers.
Q. Mr. Galiher, were there any material facts in the Joint
Appendix which were not brought out in the depositions or
otherwise known to Aetna Y
A. May I ask you to repeat that?
Q. Were there any material facts in the Joint
page 137 ~ Appendix at the trial, this document, which were
not brought out in the deposition or otherwise
known to Aetna? Wa1:1 there anything developed at the trial
that was not known to Aetna at the depositions?
A. As far as I can recall, I stuck pretty closely to bringing
out from the testimony of the doctors whom I called to the
stand as adverse witnesses, principally points that I had
covered during the course of their depositions which I felt
material and pertinent.
Q. Mr. Galiher, do you 8till represent the Neyland family
in the suit of the remainder of the judgment?
A. I do, sir.
Q. Do you intend to continue after the unpaid portion of
this judgment until it is collected Y
A. I certainly do.
Q. And to all ends that you feel are your obligation on
behalf of your clients Y
A. Yes.
Q. And yourself as your attorney's fee?
A. Yes.
Mr. Siciliano: I have no other questions, Your Honor.
page 138

~

CROSS EXAMINATION.

By Mr. Duff:
Q. Does that include possibly filing other lawsuits, Mr.
GaliherY
A. If that is necessary.
Q. If it's not collected in this suit it might be necessary?
A. I have nothing to do with this suit other than being
·
called as witness, Mr. Duff.
Q. I realize that and I ask you to assume there is a defendant's verdict here. Then other lawsuits would be necessary, would they noU
A. Yes.
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Q. That is what you meant when you said "if it proves
necessary"~

A. Yes.
Q. Now, Mr. Galiher, may I ask you, at the time that you
:first became interested in the Neyland suit, did Mr. Janousek,
who was the lawyer for the Neylands, did he bring the case
into your office~
A. What do you mean by that, the :file~
Q. The :file.
A. He did not. His sister did.
Q. Did you know Mr. Janousek~
page 139 r A. Yes, I did.
Q. Had you met him~
A. Yes, I had.
Q. Was his sister a lawyer~
A. Not to my knowledge.
Q. But she brought the file, physically brought the file into
your office¥
A. Yes.
I talked with him by telephone concerning it. But she
actually brought it in to me.
Q. Well, now, did it come to your attention that some other
attorney had looked at this file and had refused to take the
case~

A. Not until after the case was tried.
Q. But you did learn that then~
A. I learned that another lawyer had, yes.
Q. Now, at the time that the file first came to you, and
incidentally, when was that, let me ask you?
A. I would say in November of 1961.
Q. At that time, this case had been pending since November of 1956, had it not?
A. I believe it had.
Q. That is five years.
A. I believe it had.
page 140 ~
Q. Let me ask you, Mr. Galiher, from your review of the :file, was there any evidence in that file
of any independent neurosurgeon or pathologist that was
prepared to testify that Dr. Price or any of these other physicians was ~ilty of malpractice~ At the time that you first
reviewed this :file~
A. I don't recall whethor I, when I officially looked in the
file, there was that testimony or evidence.

86

Supreme Court of Appeals of Virginia

Richard W. Galiher.
Somewhere along the line ·before the case was tried, I had
sent to me by Mr. Janousek a statement of what-You want
me to go on?
Q. Please.
A. -a statement with respect to what a Dr. Winer or
Weiner, eminent pathologist in New York City, was going to
testify to as well as a pediatrician from Detroit, Michigan,
whose name at this point escapes me, Mr. Duff, would testify
to.
Q. Mr. Janousek, I assume, was to make the arrangements
to have these witnesses testify?
A. I had been assured that these people had already been
contacted and that the information on these ,sheets that was
sent in was what they were prepared to testify to.
Q. Did those arrangements for them to testify ever materialize?
A. No, sir.
page 141 ~ Q. Then, am I correct that at the time that you
got into the case, other than the two statements
that you mentioned, there was no evidence in this file of any
kind indicating malpractice on Dr. Price's partY
A. As I recall, Mr. Duff, I had a file which contained a lot
of investigation which Mr. Janousek or somebody else on his
part had prepared concerning the disease of erythroblastosis
fetalis.
There was information in the file respecting what the records at the hospital disclosed, Arlington Hospital.
There were interrogatories or questions which had been
propounded to Drs. McCollum and Price, the answers under
oath by those doctors which we have previously referred to.
There were statements from Mr. and Mrs. Neyland as to
their version in chronological order of what had transpired
from beginning to end.
But in my opinion, not enough for me to form an opinion
as to whether there was liability in the case at that time.
Q. Let me go back to my question: Was there any statement there from any physicians saying that Dr. Price was
guilty of malpractice Y
A. As I say, in point of time, I don't know whether the
pediatrician's statement and the pathologist's
page 142 ~ statements were in there at that time. Whenever
it was that thev were turned over to me they did
indicate opinions on the part of these doctors to the. effect
that the doctors were negligent in this case.
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Q. You don't know whether they were there in December
of 196A. I do not.
Q. Mr. Galiher, it is unusual, is it not, normally for a civil
case to drag on, in the District of Columbia?
A. It is unusual, Mr. Duff.
Q. Is it not unusual, particularly for a malpractice case,
five years after it is filed, to have had as little work done on
it as this one?
A. That is my opinion.
Q. Had any depositions been taken hy plaintiff's lawyers?
A. No, sir.
Q. Incidentally, who had been associated as far as you ean
tell from the file on behalf of the N eylands when you were in
the case, what other lawyers?
A. Joseph Janousek.
Q. Wasn't a Mr. Howard McGrath at one time associated
with the case?
A. Now that you mention it I do recall seeing
page 143 r his name on one or several of the pleadings.
Q. Do you recall the name of a Mr. MeCarthy?
A. Joseph McCarthyT
Q. Yes.
A. He is a good friend of mine but I honestly don't recall.
Q. You don't recall whether he was there or not?
A. No, I don't.
Q. Now, Mr. Siciliano has asked you about statements that
you heard Mr. Laskey make with respect to the fact that he
would recommend $45,000. Of course, you don't know what
in actuality he did recommend, do you, sir?
A. No, I do not.
Q. You don't know whether he recommended one penny,
do you?
A. I do not.
Q. You do know, do you not, that it is his contention that
he never made the statements that you have attributed to
him?
A. I do know that.
Q. That is his contention.
A. I do know that.
Q. Now, I -
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page 144

~

A. I'd like to say one thing.
Q. PleaseA. It is my best recollection that when he came

back to Judge Hart's Courtroom, pardon me, chambers, after
we had said that we would take the $45,000,. that he said he
bad recommended it, but that his client would not follow his
recommendation.
Q. That is your recollection.
A. I have no doubt about that, whatsoever.
Q. You know Mr. Laskey to be a man of integrity?
A. I know him to be a man of the highest integrity.
Q. So may I assume that you certainly do not question his
sincerity in the least if he should testify here that he never
said that.
A. Mr. Laskey is one of my best friends. He has been in
my home. I have been in his home. We have been on fishing
parties together. He is an outstanding man in every respect.
Q. Mr. Siciliano asked you about your rating in Martindale. Do you know Mr. Laskey's rating?
A. Well, I have never checked it but I'm positive it is
A.V.
Q. That is the same as yours, I believe?
A. Yes.
Q. Is he a member of the Academy of Trial Lawyers T
A. Mr. Laskey is a member of the Academy of Trial Lawyers, yes.
page 145 ~ Q. Now, Mr. G,aliher, is it not true that you
advised Mr. Laskey that .$45,000 was the least
that your client would accept?
A. I don't recall whether we advised him in those words
or not. We advised him that we would accept $45,000 in settlement. I don't know whether we had those exact words,
"Is that the least you will take-Is that the most you will
recommend to your company."
Q. You have no recollection of that T
A. I don't recall that specifically.
Q. Did you ever indicate that you would take a lower
figure?
A. No, I don't recall that we did. I'm positive th~t we did
not. I don't believe there was any, ever any discussion after
the 45 other than the last day or next to last day of trial
when the figure of $50,000 was mentioned.
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Q. Now, let me ask you this. I believe you mentioned
that it came to your attention, or you knew from the evidence that it would cost $2 a hour to employ a practical nurse
to take care of this little child.
A. I believe that was the testimony, Mr. Duff.
Q. Do you recall what that figured out over a year's time?
A. No, but I did figure it out because I put
page 146 ~ Dr. Price back on the stand, again calling him
as an .adverse witness because I had no other
~edical testimony, going into the life expectancy of the child.
I asked Dr. Price to tell us his best opinion as to what life
expectancy Michele could reasonably expect to have.
Q. He said :five to ten years?
A. I believe so.
Then it was that I projected $2 which had been testified to,
$2 per hour by a practical nurse, in my argument to the
jury.
Q. What would have been your total special damages, including the projected medical care?
A. I don't recall at this point, Mr. Duff. What I did was
sit down and I took $2 an hour on a 24-hour basis, multiplied
that. If I'm not mistaken I think I said to the jury in argument that 24 hours would be more than they should allow
and thev probably should take it on a 12-hour basis, something of that sort, but I don't really recall. I don't really
recall.
Q. Whatever those figures come out to, your clients demanded to settle the case at 45 was considerably less than the
·
special damages, was it not?
A. I would say less than those projected :figures by quite
a substantial sum.
page 147 ~ Q. What would that indicate to you as a defense lawyer, Mr. Galiher?
A. What would that indicate to me, Mr. Duff?
Q. When a case with this serious injury, plaintiff will accept considerably less than the special damages in. settlement?
I ask you if that does not indicate to you that plaintiff has a
weak case of liability?
A. No; it indicated this to me: I felt that we had made a
prima. facie case but when I heard Mr. Laskey relate the list
of witnesses he intended or might possibly call to the witness
~tand, the names of these doctors that have been r~ferred to,
I thought that these doctors might come in and testify that
there was no need to do the exchange transfusion at the time
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I contended it should have been done or during the first week
which Dr. Latven indicated it still would have been appropriate and satisfactory and helpful to do.
Q. Well, you misunderstood my question, sir.
The discussion about settlement, as I understand it, took
place before the trial ever started.
A. Yes.
Q. Before you had E-ver made your prima facie case or any
evidence was in, is that not true?
A. That's right.
Q. Now, I ask you, at that time, you appeared
page 148 ~ as an expert, from the defense point of view,
what would, with these serious injuries involved,
what would the willingness of a plaintiff who will have special damages far in excess of $45,000, what would the willingness of a plaintiff to accept $45,000 indicate to you, sir, as a
defense lavvyer?
A. Well, I will tell you exactly what it indicated to me at
that time, if you like.
Q. That is not what I'm asking. What would it indicate
to you as a defense lawyer T
Mr. Siciliano: Now, Your Honor, I object to that. I think
he should indicate to Mr. Galiher, about this particular case
which is the case we are talking about.
The Witness: Mr. Duff, I can only tell you how I felt at
that time if you want.
By Mr. Duff:
Q. No, sir, I know how you felt; you have told us that.
Mr. Sicilian asked this witness, Your Honor, what would
he have paid as a defense lavvyer. He has qualified himself
as expert. I think I'm entitled to inquire into that, also.
Mr. Siciliano: I asked about this case, though, Your
Honor.
Mr. GaliherMr. Duff: I will amend my question then to
page 149 ~ this case. Let's say what they figure out to 24
hours times two. That is $48 a day, 365 days.
By Mr. Duff:
Q. What was the life expectancy, Mr. Galiher?
A. I believe, as you said, Dr. Price indicated five to ten

Aetna Casualty & Surety Co. v. Weldon A. Price

91

Richard W. Galiher.
years from the time of trial. Michele was then about six
years of age.
Q. Making an average of, say, eight years comes out to
about $141,000.
Now my question to you, sir: As a defense lawyer, with
special damages of $141,000, and plaintiff is willing to take
$45,000 in settlement, does not that indicate a weak case of
liability?
A. Not when you are talking about $45,000, no, sir.
Q. You do not agree with that?
A. No, sir, I do not.
Q. What did you consider, Mr. Galiher, to be the strongest
part of your case~
A. Well,Q. Salient points~
A. I had admissions from honest, honorable doctors, in
depositions, and then again they reiterated these admissions
on the witness stand and they made our case.
If I had not had honest admissions from the
page 150 r four doctors-of the four doctors who were sued
only two of them were served and Dr. Dolanwe would not be here today.
Q. What did you consider the weakest part of your case~
A. I kept expecting to be overwhelmed by medical testimony, as I previously indicated, to the effect that the exchange transfusions were not necessary, either after the
tests were done while the child was in the hospital, during
that seven-day period, or later. And only two doctors appeared, as I recall.
Q. Now I want to ask you about some of the testimony in
the Joint Appendix.
The Court: Mr. Duff, I assume that your cross examination will take a good deal longer time?
Mr. Duff: Yes, quite a bit longer, Your Honor

•
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Mr. Duff: For the record, I do wish, Your Honor, to renew my motion, yesterday, to exclude the child from the jury
and to have the record reflect that this defendant is willing
to stipulate that Aetna Casualty & Surety Company recognized that if plaintiff's verdict were returned it would be
in excess of the policy limits.
The Court : Very well. How long do you think it will
take to get your photographs~
Mr. Duff: I assume two minutes.
The Court: Suppose you go ahead and do that now.
Mr. Duff: All right and I wish to preserve my exception
on that.
The Court: Yes .

•
page 156
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~

Mr. Siciliano: Does Your Honor anticipate the picture
will be taken right here~ I think that is what Mr. Duff is requesting.
The Court: I don't.. know that it makes too much difference
where the picture is taken.
Mr. Duff: I suggest right here without the jury.
(Photographs were taken.)
The Court : Bring the jury back.
(The clerk called the roll of jurors.)
Mr. Siciliano: If Your Honor please, as I understood it at
the close of the Court session yesterday, we were going to
have Mr. Galiher retire for a matter of several minutes in
order to have the Neyland child brought into the room, which
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we hope will not be more than a matter of two or three or :five
minutes.
May we do that?
The Court: Do I understand it is stipulated that the child
in the trial of the case in the District of Columbia was exhibited to the jury?
page 157 ~ Mr. Siciliano: Yes, that's correct.
The Court: .All right.
Mr. Siciliano: Would you have the Neyland child and Mr.
Neyland, please~
Mr. Neyland, will you tell the Court and your your full
name~

Mr. Neyland: My name is Herbert M. Neyland.
Mr. Siciliano : Your child is Michele Neyland?
Mr. Neyland: Michele Marie.
Mr. Siciliano : How old is Michele?
Mr. Neyland : Michele is now ten, and will be eleven in
November.
Mr. Siciliano: Mr. Neyland, you were plaintiff along with
Michele, were you not, in the District of Columbia as a result
of which there were judgments rendered, 20,000 for Michele
and $100,000 for yourself~
Mr. Neyland: That's right.
Mr. Siciliano : .At that trial was Michele in the Courtroom at all~
Mr. Neyland: Tha first day Michele was brought in.
Mr. Siciliano: How long was she in the Courtroom 1
Mr. Neyland: Well, she was there probably about 15 or
20 minutes before the trial started.
Mr. Siciliano: In the actual Courtroom in
page 158 ~ front of jury?
Mr. Neyland: I don't think she was there too
long. I walked in front of the jury and I'm not too sure
whether I took her right out immediately thereafter or not.
Mr. Siciliano: Would you demonstrate today what you
did at the other trial with respect to the presence of Michele
to the jury?
Mr. Neyland: I was asked to bring the child in front of
the jury and I took the child up this way and then back down
again and back to my seat.
Mr. Siciliano: Mr. Neyland, in appearances does Michele
appear any different today than she did at the time of that
trial~

Mr. Neyland:

No, sir.
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Mr. Siciliano: I have no other questions, Your Honor.
Mr. Duff: I have no questions.
Mr. Siciliano: May Mr. Neyland and Michele be excused,
Your Honor?
The Court: Yes.
(Mr. Neyland and Michele were excused.)
RICHARD W. G.ALffiER,
resumed the stand as a witness by and on behalf of the plaintiff and, having been previously duly sworn, was
page 159 ~ examined and testified further on his oath as follows:
Mr. Duff: May we proceed, Your Honor Y
CROSS EXAMINATION (Continued)
By Mr. Duff:
Q. Mr. Galiher, at the close of the session yesterday I was
about to inquire with respect to certain portions of the evidence which came before the District of Columbia jury. There
was considerable evidence, was there not, in that trial, to the
· effect that this child did not have erythroblastosis?
A. I believe the only testimony specifically with respect to
that offered by the defendant was that of Dr. William Thornton Spence.
Q. Did any physicians testify unequivocably that Michele
had kernicterus?
A. Yes; Dr. Jonathan Williams testified to that effect.
Q. Now, may I ask you if you are clear in your recollection of that, sir?
A. I am, because it was necessary for us not only to show
negligence but causation and necessary to get the case to a
jury by showing thai the negligent acts of Dr. Price had
caused the condition and that the condition was as we claimed,
a kernicterus which followed erythroblastosis fetalis. The
testimony upon which we depended was that of Dr. Jonathon
Williams, plus certain notes, as I recall, that
page 160 ~ were in the records of Dr. Price in which he had
noted kernicterus with a question mark.
Q. Let me ask you, is it not a fact that Dr. Price said, how-
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ever, that he had dismissed that as a possible diagnosis! Do
you recall that!
A. No, I don't, Mr. Duff.
Q. You do not?
A. I do not.
Q. Do you recall this question and answer being ·asked of
Dr. Williams?
A. If you will just refer me to what you are reading from,
I have that here and I will be glad to open to it.
Q. Page 119 of the Joint Appendix:
"What opinion did you reach from a study of the X-ray
films?
"Answer: It was my opinion that she had what was
called a generalized cortical atrophy. Now, referring to cortical atrophy, it is the medical term for this description which
I gave a few minutes ago of the shrinkage or the failure of
growth of the brain so that the brain is small within the
larger head, does not completely fill the head.
''Question: What relationship was there, in your opinion,
if any, between what you found in the brain and
page 161 ~ a blood incompatibility?
''.Answer : I really couldn't establish a relationship but frequently there exists a relationship, Mr. Galiher. I mean, my tests didn't say this is because of that. My
tests merely said thiR is the way the child's brain is."
Was that not Dr. Williams testimony?
.A. That was part of it.
Q. Part of it.
A. You haven't referred to all of it.
Q. I realize that. I'm sure Mr. Siciliano will refer to the
other part of it.
I ask you if it is not a fact that the only reference to kernicterus in his testimony had to do with writing on the front
of the chart of Children's Hospital, where his rliag'Ilosis was
cortical atrophy, generalized kernicterus and convulsions.
A. I can't answer your question the way it is posed, Mr.
Duff. But if you will refer to page 120 I think that is what
vou have reference to, the question and answer to Dr. Williams, I think is clear.
Q. Is that not exactly what he said?
.A. "What was your final diagnosis?
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~

''Answer : My :final diagnosis in this case, as
recorded on the front of the chart here, cortical
atrophy, generalized kernicterus and convul-

sions.'' ·
Q. Mr. Galiher, do you not agree-Mrs. Neyland, she did
testify, did she not?
A. Yes.
Q. And did she not testify that while the child was in the
hospital, the only thing that was not normal about Michele
was her color Y Page 36.
A. I believe that's right. I don't need to refer to that.
Q. And that during the first three months, other than the
jaundice, Michele came along all right, did she not testify
to that, sirY Page 38.
A. Yes.
Q. She was asked a question. She ate well Y Did she not
give the answer, she did eat but she was throwing up, too, at
that time?
A. Yes.
Q. But she gained weightY Yes. All babies throw up occasionally, don't they? Answer: They is right.
A. Yes.
Q. Now, of course, Mrs. Neyland was not competent to express an opinion as to what the medical condition of the child
was, is that not correct, sir?
page 163 ~ A. Yes.
Q. She not being a doctor?
A. Yes.
Q. Now, there has been mention here of a nurse by the
name of Margaret Cockrell. She testified, did she not, sir Y
A. Yes, she did.
Q. I ask you if you recall, page 76 of the Joint Appenqix,
if she did not testify that the :first entry in her handwriting
on November 2nd, the day that Michele was born, was as follows:
"Does your first handwriting appear on NI)Vember 2nd,
where you have written 'spitting large amount of mucous'?
"Answer: That's right.
"Question: Also, 'condition satisfactory; no jaundice present'?
"Answer: That's right."
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Is that her testimony?
A. Yes.
Q. With respect to the second day that Michele was in the
hospital, did Mrs. Cockrell not testify in this manner, page
83, I believe it is found'' Question: Now, what is the entry there and what is the
date of it~
page 164 ~ "Answer: 11-3-53, normal female infant, no
evidence of birth injury or congenital defect.''
Was that not the question asked and that answer given~
A. Yes.
Q. Is it not true, sir, that Mrs. Cockrell testified that the
Coombs test reported from the laboratory was negative, page
85~

A. Yes.
Q. Did she not establish for the first time in the evidence
in the District of Columbia, page 87, that the first indication
of jaundice in this child was on the nursing shjft from 6 :00
to 10:00 p.m., on the 4th of November, approximately 50 hours
after birth~
A. Yes.
Q. That is on page 87, I believe.
A. Yes.
Q. Was she not also asked, Mr. Galiher, the question, page
90, what is physiologic jaundice? And she answered, it is
the jaundice of the new-borns. They get it about the third
day after delivery.
A. Yes.
Q. "Question: That is not jaundice that might be due to
erythroblastosis, is it?
page 165 ~ ''Answer : No.''
A. Yes.
Q. Of com·se, not b0ing a medical docto1·, whe was not competent to make a diag1wsis, was she~
Mr. Siciliano: I object to that, Your Honor. I don't know
that Mr. Galiher can answer that question.
Mr. Duff: I withdraw the question, sir, and ask:
By Mr. Duff:
Q. Did she make a diagnosis in that case in the District of
('olumhia?
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A. No, sir.
Q. Now, Mr. Galiher, the first medical witness that testified, I believe, was Dr. Latven, is that correct, sir~
A. I believe that',s correct, Mr. Duff.
Q. May I inquire of your recollection aided by the Joint
Appendix, if on page 94 Dr. Latven testified that the Coombs
test was negative~
A. He testified it was reported to him as being negative.
Q. As being negative.
·
Did you not ask him a question immediately following that;
did Dr. McCollum ever tell you that the Coombs test was reported positive on the third day7
And how did he answer that~
A. He said, No.
page 166 r Q. Now, did he not a1so testify that the Coombs
test was the best, let me get the exact languagepage 97, sir. The best way to determine erythroblastosis was
by the Coombs test.
A. Yes.
Q. All right, sir.
Now, Mr. Galiher, it is true, is it not, that Dr. Latven did
not express the opinion that this child was suffering from
erythroblastosis~

A. I believe that's correct.
Q. I ask you if Dr. Jonathan Williams was not the next witness to testify, the medical witness~
A. Yes, he was.
Q. Dr. Williams originally-suspicioried, excuse me, that
Michele had cerebral palsey, did he not, at the time of his
first examination in his office, page 116, sir.
A. Yes.
Q. May I ask you, on page 123, Dr. Williams again, did he
not tell the jury and the Court in the District of Columbia,
that the symptoms which are looked for in a case of kernicterus on the first or second day, are twitches, poor cry,
abnormal movement, poor feeding, and so forth, and also skin
discoloration~

A.. That's correct.
Q. Did he finally not testify, on page 125, that
there were a number of things that could cause
kernicterus. I quote : I wouldn't limit them to six but I
wouldn't say there weren't 15. ''
Is that not his testimony, sir~
page 167

~
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A. I think you are referring not to what could cause kernicterus but what could cause cortical atrophy.
Q. Well, let me ask you-Yes, that's correct, cortical atrophy. He testified that he wouldn't limit it to six but he
wouldn't say that there were not 15 things that could cause
it.
A. That's correct.
Q. Now, when Dr. Price, who I believe appeared as the next
medical witness-No, I beg your pardon, yes, I'm sorry, Dr.
Weldon Price. I certainly will not, Mr. Galiher, ask you for
the entirety of his testimony because I will ask him some
of that. But very briefly, may I inquire if he did not testify
that when the red cells of the child are coated or sensitized
which, as I understand,. is indicative of erythroblastosis, that
the jaundice appears before the child is 36 hours old¥
I have reference to page 142 at the tope ·of the page.
A. I think you have stated that accurately, Mr. Duff.
Q. Would you kindly read the question¥
page 168 ~ A. 'Question: Is it not a fact that with the
appearance of jaundice on the first or even the
second day of life, that that is evidence that the child may
possibly have coated red cells which are causing disease?
"Answer: No, that is not a fact, Mr. Galiher, that the
second day-now, the second day includes 36 hours and 48
hours and the literature states that erythroblastosis, the jaundice appears before 36 hours. This baby was over 50 hours
old when the jaundice appeared.
"Now, on a calendar that would be during the 'second day
if you look at it that way but actually from the age of the
baby, the baby was going into its third day.''
Q·. Thank you, sir.
Did Dr. Price testify that he had never seen a child with
erythroblastosis that did not develop the clinical symptoms
that the described within the first five days, page 178.
A. 178?
Q. Yes. I'm skipping a lot of that. I will cover it with him.
A. Would you ask that question again, please, Mr. Duff?
Q. Yes, indeed. Page 179, right at the top. Did
page 169 ~ you not ask him, "In connection with erythroblastosis fetalis," meaning when did the sign appear?
A. He answered, "T have never had any child develop trouble later in erythroblastosis who did not have some signs observable during the first five days.''
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Q. Now, Mr. Galiher, did not Dr. Price also testify as to a
second Coombs test that was made in Arlington Hospital, on
December 7, about one month after Michele's birth¥ Was he
not asked this question and gave this answer on page 154,
please?
''Question: You have a record down there of a blood test
done on December 7th, on the child's bloodY
''Answer : That is true.
''Question: What does that showY
''Answer: It is a blood test on Michele Neyland. It shows
that the direct Coombs test was negative and that there were
no nucleated red blood cells.''
What was the date of that test, sir, from your examination 1
A. It says December 7th here in the question. I assume I
was looking at records which indicated that date.
Q. All right, sir.
page 170 ~ Now, Mr. Galiher, Dr. Price-I ask you if this
is not true : nowhere in his testimony did he give
the opinion that this child had kernicterus, is that not correct?
A. As far as I can recall, the only reference to kernicterus
in his testimony was what was contained on his chart, as I
have indicated; I think there appeared in February of 1954,
a notation, kernicterus was a question mark.
Q. I believe you state that you do not recall him saying
that he discarded that as a possibility. Is that your recollection1
A. Would you state that again, please?
Q. I asked you a little while ago if you recalled whether or
not Dr. Price also testified that considering the lack of clinical symptoms, he discarded the idea of kernicterus as a possible diagnosis.
A. I believe be did. I believe he did.
Q. Yes.
So that at this point at least in the trial, other than what
you have told us about Dr. Joanthan Williams, there was no
testimony of kernicterus?
A. There was one other item, Mr. Duff, since you have
asked the question, and that is with respect to Dr. William:;:;
on page 128 and 129.
page 171 ~ Judge Hart asked him :
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''Doctor, what we are interested in is whether or not a
doctor can testify to something not on suspicion, not on educated suspicion, not on certainty, but with reasonable medical certainty based on the background-does reasonable
medical certainty make any sense to you~''
And Dr. Williams said, "Yes".
"The Court: Well, now, using that phrase, in your opinion, was your diagnosis of kernicterus based on reasonable
medical certainty~
''The Witness : Based on the reasonable medical certainty of the information at hand.
"Question: Did you advise Dr. Price on September 7,
1954, that the child probably had erythroblastosis fetalis at
birth and as a consequence is now suffering from kernicterus~

''Answer : Yes, this is what I wrote.''
Q. I understand that.
He also testified earlier, as we pointed out, is it not true,
sir, that the child had cortical atrophy~
A. That is correct.
Q. All right.
Now, Mr. Galiher, Dr. McCollum, one of the
page 172 ~ named defendants, testified, did he not'
A. Yes, he did.
Q. With respect to his testimony, did he not state that at
the time that Michele was born, no zygosity test had been
made?
A. Do you have a reference to that in the text, Mr. Duff~
Q. Only as to your questioning on page 182 with respect
to the amendments to the interrogatories. I believe that is
the only place that you touched it, in which his Counsel
amended the interrogatories to answer Number 18 with one
word, no.
A. What was your question again, if you please'
Q. My question was, did not the evidence show that no
zygosity test had been made as of the time, on the-as of the
time ofA. I think that's right.
Q. Let me pause there a minute. Mr. Galiher, and ask you:
Do vou understand from the testimony that an Rh-positive
father may be either homozygous or heterozygous?
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A. Yes, that's right.
Q. The zygosity test determines which of those two factors
are present, is that correct Y
A . .Yes, that's correct.
page 173 ~ Q. Now, a heterozygous father may produce
either a negative child with negative blood, or
positive bloodY
A. I believe that's correct.
Q. All right, sir.
Now, Dr. McCollum at no place testified thai. Michele had
erythroblastosis, did he, sir?
A. I don't believe he did.
Q. Now, Dr. Detwiler, one of the named defendants that
was not served, testified, did he not, sir Y
A. Yes.
Q. And I will ask you if he did not state that an exchange
transfusion, page 224, pardon me, that an exchange transfusion, referring back to 1953, was not a procedure to be
taken lightly.
A. You say 224?
Q. Yes,. the third question down. I haven't read the entire question-it's rather lengthy-but is that not a fair summary of it that it is not a procedure to be taken lightly.
A. Did he use the language Y Yes.
Q. And then on page 233, did he not testify that in the
years that we are concerned with, there was a 16 percent
mortality rateA. Yes.
page 174 ~ Q·. -in exchange transfusions Y
Did he not also expand on the hazards of an
exchange transfusion on page 238 and going over to 239 Y
Would you read the question on page 238, Mr. Galiher T
A. "Is the process of exchange transfusions-"
Q. No, the second one from the bottom on 238 and go down
from there, please, startingA. "Have you ever had occasion to see an exchange transfusion?
·
"Answer: I have assisted in quite a number, sir. I have
not done one by myself.
''Question : Is the process of exchange transfusion one
which has any dangers inherent in the procedures to the
child?
"Answer: Sir, in the first days that they were done, they
were quite clumsy. The babies would frequently become
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cyanotic and blue. They'd get cold, heart would stop beating.
They would need resuscitation.
"Today there's been an improvement in technique. It
doesn't take quite as long. I imagine it could be done in two
and a half to three hours instead of four hours as it was in
those days. But it is still not without hazard bepage 175 ~ cause there are numerous complications that may
arise from an exchange transfusion.''
Q. Would you proceed on the next page, please~
A. "Doctor Detwiler, the exchange transfusion is essentially a flushing-out process whereby the circulating blood
of the baby is gradually diluted with donor blood until at the
end of the procedure most of the circulating blood is donor
blood.
·
"That is a statement from a book of Doctors Allen and
Diamond, page 53. Do you agree ·with that~
"Answer: Yes, sir, but the way you state it makes it
sound like an awfully simple proposition. It is not as easy
as it reads right there.
''Question : Well, aren't you exaggerating the difficulty~
"Answer: No, sir, I am not."
Anything else~
·
Q. Yes, please go a few more.
A. ''But you realized apparently the significance of what
I have just read~
"Answer: Well, sir, it may even take an hour to get the
catheter into the umbilical vein because it frequently becomes
clouded and blocked off and the baby has to be put in negative balance before you start getting blood
page 176 ~ into it. W'hen you take blood out of an already
sick baby, they even get sicker.
''Question: Yet it has saved many cases of kernicterus,
has it not?
''Answer: Oh, yes, sir, but it is sometimes a hair-raising
experience.''
You want me to continue~
Q. Just one more, if you please.
A. ''Isn't it a fact that they have been doing it since way
back in 1925, as Dr. Weiner has said in his book?
''Answer: Yes, sir, and a lot of babies have died from it,
too."
Q. Now, Mr. Galiher, :finally with respect to Dr. Detwiler
on page 227, the question was asked of him whether the rec-
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ord showed any additional Coombs test as having been performed after November 2nd and what was his response ?-up
at the tope of 227.
A. November 2nd you are talking about?
Q. Yes.
A. He answered, ''No, sir.''
Q. The record showed no other Coombs test.
Now, Dr. Detwiler did not testify anywhere in there, did
he, that this child had erythroblastosis?
page 177 ~ A. I don't believe he did, Mr. Duff.
Q. All right, sir.
Now, was Dr. Spence not the next witness that testified?
A. Dr. Dolan.
Q. I'm sorry. Dr. Dolan. Did he testify before Dr. Spence?
A. Also Dr. Hunte!', Dr. Price, Dr. Burke. They all testified before.
Q. Well, I have alr(~ady asked you about Dr. Price. I have
some more for him.
Now, with resnect to Dr. Dolan, on page 248, will you kindly
refer to that, please?
A. Yes.
Q. Was not this question and this answer given?
"Do you have a record of any Coombs test that was done
while the baby was still in the hospital and reported positive T
"Answer: No, I do not."
A. Yes.
Q. Didn't Dr. Dolan also testify, sir, that there were three
negative Coombs tests in the hospital, at the top of 249, that
he had so written such a letter in which that language was
contained?
page 178 ~ A. Yes, he wrote to a doctor at the National
Institutes of Health to that effect.
Q. On page 251, Mr. Galiher, did Dr. Dolan not state that
serum bilirubin tests were not being done in Arlington Hospital in 1953 T
A. Are you referring to something on 251 T
Q. Yes, I'm referring to the question that you asked. starting- at the bottom; the answer really goes around to the top
of 252.
I wonder if yon would read the question starting, "Well,
the serum bilirubin test wRs being done in thi<::; area, was it
not?". at the bottom of 251.
A. "Serum hHiru bin has been done for 100 vears but its
application to this disease entity is a recent development and
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was not done in our hospitals in 1953, '52, or '51, during
which time we did exchange transfusions.''
Q. Thank you, sir.
Did Dr. Dolan not also testify just two questions subsequent to the one that you have just read, right down, that if
Michele had erythroblastosis the Commbs test should have
been positive? His answer :
"If her cells were senitized, the Coombs should havl:' been
positive, yes, sir.''
A. Yes.
page 179 r Q. Now he expressed the opinion on 253, did
he not, sir, that in his judgment an exchange
transfusion was not indicated in Michele Neyland. The questjon at the very bottom. The answer goes over to the next
page.
A. That's right.
Q. Did he not likewise state on page 254 that jaundice in
erythroblastosis or rather kernicterus, excuse me, develops
in the first 24 hours?
I believe you asked him with respect to his agreement with
certain medical literature, startingA. On 254, you say, Mr. Duff?
Q. Yes.
A. Would von ask that question again, please?
0. Bear with me just a minute. I will put my finger right
on it.
You had asked him a number of questions about agreement
with medical litera.ture-255, I'm sorry, at the bottom.
A. Yes. He did say that.
Q. Would you read the question?
A. "Is a most important clinical feature of erythroblastosis the fact that thP child is never jaundiced at the time of
birth 7
"Answer: Yes. The first 24 hours the jaunpage 180 r dice develops and usually develops rapidly in the
first hours. That is one of the hallmarks of erYthroblastosis.''
·
Q. Finally, with respect to Dr. Dolan's testimony on pa,Q,"e
259, did he not testify that after stating that laboratories
occasionally do make mistakes, that the most important thingis the clinical observation of the patient supplemented, of
course, by the laboratory data-right in the middle of the
page.
A. Yes.
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Q. Now, with respect to Dr. Spence, Mr. Galiher, he was
asked a long, long hypothetical question by Mr. Laskey. I
certainly shall not ask you to read that, but with respect to
it, may I inquire, did he not testify positively that this child
did not have kernicterus~
A. Yes, he did.
Q. Did he not further support that testimony by differentiating the various reasons why the conditions that he saw
in the child were more consistent with cortical atrophy than
kernicterus~

For example, on page 298, with respect to X-ray diagnosis,
near the top, did he not say that the X-ray, from the X-ray
pictures the condition of this child fits cortical atrophy~
A. I believe so, yes.
page 181 r Q. With respect to the convulsions that the
evidence showed that Michele was having, did he
not state, on page 300 that convulsions were more consistent with cortical atrophy than with kernicterus~
I beg your pardon, Mr. G.a.liher, look at 297, would you
please, toward the bottom.
Did he not state this child's disorder is in the cerebral
cortex as evidenced by the convulsions which kernicterm~
patients don't usually have~
A. Yes.
Q. Now there was a. problem developed in the evidence,
was there not, sir, that Michele had some difficulty with her
sight-do you recall that ~-some difficulty in focusing or
seeing~

A. Well, her mother noticed difficulty with the eyes in focusing, as I recall.
Q. I would inquire with respect to that, if Dr. Spence did
not testify at the bottom of page 300 that:
'-blindness, as we know, the area that has to do with sight
is in the cortex of the occipital lobe and when that is wasted,
degenerated, and atrophic, we have cortical blindness which,
I believe, this child has. Whereas in kernicterus, this is not
so; kernicterus affects the basal g;ang;lia of the
page 182 r brain which has nothing to do with the sight-"

A. Yes.
Q. Now, :finally with Dr. Spence, did he likewise not bring
to the ;iury's attention that he had never known from his
personal experience or his examination of the literature, a
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kernicterus patient that had lived more than 27 days 1 I would
refer you to page 301.
A. Yes, he did. ''Eight or ten days'' is what he said.
Q. That was his personal experience?
A. He said a study was only 27 days.
Q. Now, finally, would you read his response to the question as to whether an exchange transfusion would have done
any good for this child, the answer at the very bottom of 301.
A. "It would be my feeling that an exchange transfusion
would have had no effect whatsoever in the prevention of this
condition which I have described as cortical atrophy and
damage to cortical nerve cells and, as stated before, the damage to these nerve cells has taken place and the deposit of
bile pigment in itself is not the cause of this disorder that
we now see, so I do not feel that an exchange transfusion
would have had any beneficial effect.''
Q. Mr. Galiher, going· to another aspect of your
page 183 r testimony yesterday, if I may, please, in response
to one of Mr. Siciliano's question, you stated that,
and correct me if I'm not aecurate in my recollection, that as
a result of the honesty of the four doctors in the depositions
that you took, you concluded that you would remain in the
case, that you could make a prima facie case.
A. I believe that is a fair resume of what I said, Mr. Duff.
Q. Did you not also say that of course this did not necessarily mean that you were going to prevail~
A. I think that's correct.
Q. Now, it is customary, is it not, in your experience, that
at the end of a plaintiff's case, the defense side of the case
usually makes a motion for a directed verdict~
A. Very often.
Q. Isn't it true thai, in every case that ultimately goes to
the jury to decide, that means, of necessity, that the Trial
.Tudge thought that a prima facie ease had been made?
A. Yes.
Q. So that those cases that result in a defendant's verdict,
a prima facie case was still made in the opinion of the Trial
.rudge, is that not correct"?
A. That's correct.
Q'. Do you agree, sir, that from the evidence
page 184 r in toto, in the case in the District of Columbia,
there was a sound basis from which the jury could
have returned a verdict in favor of Dr. Price~
A. Yes.
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Q. This was not an open and shut case by any means for
the plaintiff, was it~
A. No, sir.
Q. Would you not concede, sir, that Dr. Price had a fighting chance to prevail in the case~
A. Yes.
Mr. Ellis: Objection, Your Honor. I think he should qualify the word 'fighting", what he means by it.
The Witness: I think that is a good description.
Mr. Siciliano: Your Honor, we have in mind a citation
using this very phrase. I think that it is one of the issues for
this jury to determine.
Mr. Duff: That is not any issue.
The Court: The objection is overruled.
Mr. Duff: Thank you, sir.
By Mr. Duff:
Q. What was your response~
A. My answer was yes.
Q. Is it not true that you were supported in your answer
by the fact that this jury was out from the late
page 185 r afternoon on a Thursday all the way through
Friday and all the way through Saturday before
thev reached a verdict~
A. Yes.
Q. Is that in itself, sir, not unusual in a civil case, that a
jury remains out that long~
A. Yes.
Q. What has been your experience, as an expert, on how
long in a civil case, a jury normally remains out in the District of Columbia~
A. I have seen them out for ten minutes. I have seen them
out even lon~er than this jury was. And I have quit trying to
prPrlict how long a jury is going to be out on any case.
0. Can't possibly, can you~
But you do concede that part of one day and all throug-h
the next and all through the third is longer than normal 7
A. I would say it is, yes.
Q. Yesterday, in response to one of Mr. Sicniano's questions, I think be was inauiring about how you evaluate cases
or arrive at settlement discussions and you made mention of
the fact that it depended to some degree on whether the case
was one of no liability, a questionable liability, or clear liabil-
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ity. Have I generally synopsized your answer

page 186

r yesterday in that~

A. You have.
Q. Which of those three categories would you place this
case~

A. I would say I had placed it in the middle.
Q'. This was a case of questionable liability, was it not~
A. I would say that it was.
Q. Now, Mr. Galiher, let me ask you, sir, where a genuine
question of liability does exist, do you not agree that it is a
matter requiring the exercise of legal judgment as to whether
the case should be tried or settled, legal judgment on the part
of the Trial Counsel for the defendant~
A. Yes, I do.
Q. May I ask you also-ask your indulgence just one moment-from the standpoint of the defense: will you agree
that the issue of liability, of course, is the main subject of
consideration in determining whether to settle or try a lawsuiU
A. Yes.
Q. In fact you made that very statement in an address, did
you not, before the Virginia Trial Lawyers Association~
A. I don't remember but if you say I did I will accept it,
Mr. Duff.
page 187 r Q. You did and I read the address with much
interest.
I believe you stated that you felt that there was a genuine
issue of liability in this case.
A. Yes, of liability, yes.
Q. Yes.
Mr. Galiher, you described yesterday the various companies
or some of them which yonr office represents.
May I ask you which of those companies write medical malpractice insurance?
A. N <.>w Amst<.>rdam, Casualty Company, Indemnity Insurance Company of North America.
Q. Do vou represent the St. Paul Companies, St. Paul Insurance Companies~
A. Yes, I do.
Q. Do tlwy not also write medical malpractice?
A. Yes.
Q. Now, you cam<.> to the bar, I believe you said, in 1935,
Rir?
A. Yet:t

110

, Supreme Court of Appeals of Virginia
Richard W. GaUhe·r.

Q. Do you remember from your recollection when it was
that you defended your first medical malpractice case 7
A. Oh, I would say probably ten to fifteen years after I
came to the bar.
Q. Somewhere in the late '40's 7
page 188
A. I would say that is probably it.
Q. What would be, Mr. Galiher, your best judgment as to the number of medical malpractice cases you have
handled in your career 7
A. I couldn't answer that except by saying I had one once
which lasted about three weeks before Judge Curran, an
orthopedic surgeon I was defending. I have had quite a number for Georgetown University Hospital whieh had been tried
in our District Court. I have had them for Sibley Hospital,
Children's Hospital.
We have two in our office right now for Children's Hospital.
Providence Hospital, and a number of doctors along the line
whose names do not come to my attention.
Q. I am not questioning that in the least. I merely want to
get some general idea of the number. Would it be 507
A. I would say more than that.
Q. Would it be more than 100, do you think 7
A. No, You mean actually tried 7
Q. No, actually handled and tried andjor settled 7
A. I would say in our office over the last 15 years we probably have had several hundred malpractice cases.
Q. You have eight lawyers in your office 7
A. Yes.
Q. Would you help us by confining it to the
page 189 r number that youA. I'd say about three of us, maybe four of
our lawyers have· actually worked on malpractice litigation.
Q. Do you feel, sir, that you personally, in your career, as
a trial counsel, have handled more than 100 7
A. I would hesitate to say. I would hesitate to say. I have
never thought about it until this moment, to tell you the
truth, Mr. Duff.
Q. Now there was some question about Mr. Janousek. Mr.
Siciliano asked you with respect to his remaining in this case.
I would like to as you, did he help you try the case in the
Courtroom?
A. He was not in the Courtroom, no, sir.
Q. Not a single time, was he 7
.A. No, sir.

r
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Q. Did he ever a single time come to your office to assist
you in the preparation of the case 1
A. No, he did not.
Q·. As a matter of fact, is it not true that his relationship
to the case was somewhat unusual?
A. I would have to say that he was most helpful because of
his knowledge and because of the work that he had done in
advance on the subject and then I talked to him many times,
not many times but a number of times by phone,
page 190 }- both before the case started and while it was on
trial.
Q. Do you recall or do you know, I should ask you, whether
or not Mr. Janousek ever dealt directly with the Aetna Casualty & Surety Company, with any of its representatives?
A. I don't know, Mr. Duff.
Q. You wouldn't know that?
A. I don't know.
Q. Do you know if he ever dealt directly with Mr. Laskey~
A. I believe he did have some contact with Mr. Laskey at
different times but exactly what it was, I would hesitate to
say.
You see, I was not in the case until about six years after
it was filed. And I know be must have because that was reflected by the pleadings.
For example, I referred to the interrogatories that were
filed, and so forth.
Q. Now, you testified yesterday in response to one of plaintiff's Counsel's questions about Section 1404-A of the United
States Code annotated, the provision for transferring a case
to another F·ederal District.
A. Yes.
Q. Is it not, of course, true, that in order to do that, the
suit must have been one that could have been brought in that
District to begin with~
page 191 ~ A. That is exactly what I said.
Q. Sur~. This ·suit could not have been brought
in the Federal District in Alexandria, could iU
A. Well, now, Mr. Siciliano asked me that question off the
witness stand. I said to him this. I would like to say, surprisingly in the District of Columbia, we have never worried
too much about diversity of citizenship because that is not required in the Federal Court in the District of Columbia.
Q. That's right.
A. I would abide by whatever you say with respect to di-
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versity of citizenship because I'm by no means knowledgeable concerning it.
Q. So that the jury will understand this, may I ask you
this: is it not true, sir, that in order to get into a Federal
Court jurisdiction-putting your D. C. Courts aside because
I think you all are in a peculiar situation-there must be
diversity of citizenship.
A. Yes.
Q. Does that not mean, sir, that each plaintiff must be a
resident of a different jurisdiction and each defendantMr. Siciliano: I think Mr. Galiher has qualified himself
to answer that question. He has stated that.
The Court: He appears to be but I'm sure he can answer
the question.
page 192 ~ The Witness: I think that's correct.

By Mr. Duff:
Q. In this case, Dr. McCollum was a resident, I believe, of
the D. C., was he not~
A. He lived on Macomb Street.
Q. He was a defendant~
A. Yes.
Q. Mr. Nieman, is that his name that originally brought the
case~

A. Yes.
Q. -he was a resident of the D. C., was he not'?
A. Yes.
Q. So, is it not true, sir, that you would have then, if this
suit were filed in the Federal Court in Alexandria, one plaintiff, a resident of the District of Columbia and one defendant a resident of the District of Columbia.
A. That's right.
Q. Is it not, sir, in your opinion as an expert, that under
those circumstances this case could not be brought in the
Virg-inia Federal Court~
A. I think that is probably correct.
Q. Thank you, sir.
We would come to the same conclusion, would we not, Mr.
Galiher, if instead of Mr. Nieman who is a repage 193 ~ sident of the District, if Michele's father had been
the plaintiff. Would we not come to the same conclusion because they would be defendants resident of Virginia~ There would not be diversity there.
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A. I think that's correct. You are talking only about the
Federal Court?
Q. Talking ·only about the Federal Court, not the Virginia
State Court.
Incidentally, now that you have brought that up, who selects or who selected the jurisdiction where this suit was
brought?
A. I was not in the case at that time. I assume that Mr.
,Janousek did.
Q. The plaintiff did?
A. Yes.
Q. Is that not right 'f
A. That's right.
Q. Mr. Laskey bad nothing to do with that, did he?
A. He did not.
Q. The Aetna certainly had nothing to do with it?
A. No, sir.
Q. Now, Mr. Galiher, you were asked a number of questions
about witnesses that were not called by Mr. Laskey. Do you
recognize this letter, sir? And would you tell us,
page 194 ~ please, what it is?
A. This is a copy of a letter which I sent to
Mr. I . askey giving to him the names of my witnesses who
might be called to testify.
Q. May I ask if, under your-Take your time, I'm sorry.
A. I'm ready to answer.
Q. May I ask if, under your rules in the District of Columbia-

Mr. Siciliano: May I see it?
Mr. Duff: Surely.
Bv Mr. Duff:
·Q. -under your rules in the District of Columbia, are you
not required to furnish Counsel, opposing Counsel, with
names of the witnesses that you might call?
A. Correct.
Q. There is no representation, is there, that you will eall
these witnesses?
A'. No, sir.
Q. Can you call a witness whose name you do not list?
A. That is up to the Court's discretion upon a pro-per
showing by Counsel, as to why the name was not revealed to
opposing Counsel prior to calling him to the witness stand.
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Q. That is the same rule in the Federal Court
page 195 ~ in Alexandria. And there must be some showing
of the reason why. So is it not true, Mr. Galiher,
that the standard practice is simply to put every name that
you possible can think of on here as Counsel, to protect your
client?
A. That isn't my practice. My practice is to put down the
names of the people that I reasonably anticipate I might call.
Q. Might call?
A. Might call.
Q. All right.
Now will you just tell me, please, if the following names of
witnesses that I read from your list, were called by you in
this case~
A. Will you permit me also to tell you why ::;orne of them
were not called as we go on Y
Q. Certainly. I'm confident that you have an adequate
explanation for that just as Mr. Laskey does for not calling
his.
A. Yes.
Q. I merely want to know if Dr. J. Gordon Millichap from
1\favo Clinic was called.
A. He was not called because he had left this area, because
we could not subpoena him. I even reached him at the Mayo
Clinic and talked to him by telephone; and finally,
page 196 ~ after doing so, I concluded. first of all, that he
had seen Michele too long after her birth to give
his testimony, and secondly, he was extremely reluctant to
get mixed up in the case.
Q. Of. course, there are procedures under the Federal system for taking his deposition at Mavo Clinic, are there not?
A. There are, but as I recall I didn't locate him because
he had left Washingion until even after the trial started. I
g-ot him one evening by phone, after I was actually on trial.
He was kind enough to tallr with me.
Q. So he did not appear as a witness?
A. He did not.
Q. Did Dr. Anthony K. Ceresko from Detroit, Michigan,
appear as a witness?
A. That was the pediatrician that I made reference to, Mr.
Duff. He did not appear. I was told that he refused to appear and was reluctant to give anv testimony. I even sug~ested to Mr. Janousek in connection with him that I felt
Judge Hart would postpone the case for a day to permit us
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to get his testimony. But according to Mr. Janousek, he was
reluctant and would never, after having told Mr. Janousek
originally that he would testify, he refused to do so. This, of
course, is completely hearsay.
Q. I understand.
This is the man that I believe you told us yespage 197 r terday you had the statement in the file when you
first got the file, or you weren't sure w'hether the
statementA. I wasn't sure when the statement of facts came from
Mr. Janousek concerning what he was apparently supposed
to testify to.
Q. Was Dr. Ceresko's deposition taken at any timeY
A. No, it was not. This I found out over a week-end when
Judge Hart had concluded the case on Friday and I was expecting that this gentleman would be in Court Monday morning.
Q. What did you find out over the week-end?
A. I found out that he was reluctant and would not come
to Washington to testify and I then suggested, I think to Miss
Janousek, Mr.•Janousek's sister, that even if they could
persuade this doctor to give his testimony by deposition I felt
that Judge Hart would adjourn the case for a day to permit
us to get his testimony.
Q. Did you ask the Court to do that?
A. I did not because I was told by Miss Janousek that he
would not go any further.
·
Q. I take it you did not talk with the doctor directly, yourself?
A. I did not.
Q·. He was not, obviously, callad f
A. That's correct.
page 198 ~ Q. Dr. Alexander S. Wiener, New York University Medical Center, is listed as your witness.
Was he called?
A. He was not called. I was told, again by Mr. Janousek,
that he wanted $1500 to come to Washington to testify. I even
said to Mr. Janousek over that same week-end I would like
to go to New York and talk to Dr. Wiener. A~ain Dr. Wiener's purported testimony as contained in this statement of
facts had been turned over to me by Mr. Janousek al)d Mr.
Janousek told me that our clients could not afford this kind
of money to bring a doctor here. I don't do business that
way, anyway. I don't pay anybody for testimony and besides
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he would make a poor witness, anyway. He wrote good books
but he was not articulate. And so I decided not to do anything further as far as Dr. Weiner was concerned, when I
was told what his position was.
Again this is hearsay. I did not talk to the doctor myself.
Q'. You did not talk to him~
A. No, sir.
Q. All right.
How about Mr. Hugh Loving~ He is listed as a witness.
Was he called, sir?
A. My recollection is that he was a fellow employee of Mr.
Neyland at the U. S. Coast and Geodetic Survey.
page 199 ~ Frankly, I don't recall whether he was called or
not.
Q. Would you kindly look in the Joint Appendix and tell
us.
A. That wouldn't show. This would only show the persons
whose testimony Mr. Laskey and I felt should be included
in the Joint Appendix.
Q. You don't remember whetherA. I don't remember. There were several other witnesses
that were called, lay witnesses, and whether he was in that
category, I don't lniow.
Q. Mrs. Helen Bowen, was she called~
A. As I recall, that lady was a nurse connected with Arlington Hospital. And I believe I wrote to her in an effort
to find out, telling her that her name had been listed on hos~
pital records in connection with being one of the nurses in
attendance on Michele.
Q. "\Vas she called, sir?
A. I don't believe I ever heard from her to tell you the
truth. She was not called so far asQ. You have listed Mrs. Elizabeth Gahan of Falls Church,
Virginia. Was she called?
A. I believe that lady had had a similiar situation of erythroblastosis in a child, and, if I'm not mistaken, she came to
Court. Mr. Laskey asked that we make a proffer
page 200 ~ of her testimony and I believe we approached the
bench, made a proffer of her testimony and I
believe Judge Hart ruled that it was inadmisible, but again
I'm not completely sure in my recollection.
Q. Would it ·serve to refresh your recollection that that was
a Mrs. Welch?
A. I believe that was.
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I'm afraid I can't recall this lady, probably was another
one of the nurses that I tried to run down.
I had a man from my office-it comes back to me-l believe, go out to Falls Church and talk with this lady. But
he reported to me that her testimony would be in no way
helpful. So I don't think I called her. I believe that was the
lady, now that you mention Falls Church.
Q. Doesn't all of this add up-1 won't read the rest of
these witnesses who were not called-but is ~t not true that
many times witnesses are listed, really, before you know
whether or not their testimony will be helpful and when you
find out it won't they are not called~
A. Yes.
Q·. So there is nothing unusual about witnesses not being
called that is put on the list; isn't that true, sir~
A. Not at all.
Q. Mr. Galiher, I believe you mentioned somepage 201 r thing in response to Mr. Siciliano's questioning
about the jury coming back and asking a question
on Saturday morning. You weren't sure just what it was that
they asked. Was that a fair summary~
A. Yes, I still do not remember.
Q. How far prior or how long prior to the verdict was that,
in your recollection~
A. I'm afraid I couldn't tell you. Saturday morning or
perhaps even early Saturday afternoon; I don't recall.
Q. Are you sure it wasn't Friday morning~
A. I believe there were several notes and if my recollection does not fail me, one note was on the last day of, before
the jury brought in the verdict.
Q. All right, we will check the Court's log on that.
Let me ask you this, sir, and I'm almost through.
Mr. Siciliano asked vou when the note came in. You were
present and you said, Yes, and then: Was Mr. Laskey present.
Of course, your answer was, No, and some oceasion that he
was in Miami, Florida. I would like to inquire-do you actually know when it was that Mr. Laskey left for Florida? Do
von really know that he was in Miami" at that time~
· A. The gentleman who was with him at the trial told me
. while the jury was deliberating, that he was on
page 202 r his wav to Florirla for the meeting of the America
College of Trial Lawvers. I then saw him after
my arrival there, arrived late Sunday night and we attended
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a meeting together Monday morning. I didn't go with him.
He was there or I was there when he arrived, something of
that sort.
Q. My question is, you don't really know, do you, from
first-hand knowledge when it was that he left for Florida Y
A. No, I do not.
Q. There was another attorney that had participated in
this case with him Y
A. Yes.
Q. That attorney remained there with you throughout the
entire deliberation of the jury?
A. Yes.
Q. May I ask you from your experience, do not insurance
companies normally and usually follow their counsel's recommendation as to settlement Y
A. Yes.
Q. Finally, with respect to the question of liability, I ask
you, assuming that you conclude that a defendant is in no way
responsible, you recommend, do you not, sir, that a case be
tried?
A. Not always.
Q. May I ask you, Mr. Galiher, if in your address to the
Institute on Personal Injury Litigation, Southpage 203 ~ western Legal Foundation, Dallas, Texas, you
recall making that address f
A. I recall it well. President Kennedy was shot. I'll never
forget that.
Q. This was in Dallas?
A. Yes.
Q. Did you not make this statement:
''There are some cases, however, in which a defendant does
not believe that he is in any way responsible and for that
reason his counsel usually makes no attempt to initiate settlement talks. I recommend that if you represent a defendant and you have a case of no liability, that you try it even
through it will cost more to litigate then to settle.''
I am asking you to assume a case of no liability. Of course,
I appreciate that you consider this a case of questionable liabilitv-I don't quarrel, Mr. Galiher, with your right to differ
with Mr. Laskev on the interpretation of liability-but assuming a case of no liability, should not it be tried Y
A. Not always, no.
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Q. You don't deny making that statement?
A. No, I made a lot of ·statements there. What I tried to
convey to the lawyers in attendance was the fact that that is
what should be done in most instances. But where
page 204 ~ you have a case of no liability and it is not a
phoney or fraudulent claim that can be settled on
the basis of what it sometimes costs to try it, it is advisable
many times to settle the case on a nominal basis where that
is the situation. I have done it and I believe that I will continue to do it.
But I would certainly, I was certainly encouraging that
more cases of no liability be tried, no question about it.
Q. Rather than make nuisance payments?
A. Right.
Q. May I ask you in response to your answer a minute ago,
in the case of questionable liability, which I believe you have
characterized this one, the defense counsel that has to exercise legal judgment, there certainly .are, there certainly is
room for a divergence of opinion among perfectly capable
and honest· defense counsel, is that not correct?
A. It is.
Q. Do I assume that yesterday when you testified that you
would have recommended $50,000, this is merely what you
would have done, is that not correct~
A. That was my opinion.
Q. You are not suggesting to this jury that Mr. Laskey in
any way was g11ilty of negligence if he did not reeommend
$50,000, are you?

Mr. Siciliano: Your Honor, just a minute. I
object to that question. We are not trying any
issue of negligence with respect to Mr. Laskey.
I object to the question.
Mr. Duff: May I be heard on this~
Counsel himself stood here and represented to this Court
that he thought Mr. Laskey was on trial. When I asked that
very question the other dav and made the statement that this
is Aetna on trial, not Mr. -LaskeyMr. Siciliano: I'm not sure that that was in the presenee
of the jury. That was a :fig11re of speech. Mr. Laskey is not
a defendant in this lawsuit.
Mr. Duff: I think it is a proper question, Your Honor.
Counsel has asked of this witness what he would have done.
He has insinuated that Mr. Laskey was guilty of some inpage 205

~
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proper conduct in not being there at the time that this question came back. I don't mean Mr. Galiher, I'm referring to
Counsel here. I think this is a proper question.
The Court: The objection is overruled.
The Witness: What is your question 1
Bv Mr. Duff:
·Q. My question is simply, sir, that when you said you would
have recommended $50,000, I asked you, you are not suggesting that Mr. Laskey was guilty of negligence in not doing
that1
page 206 ~ A. I was giving my own, only own opinion.
Q. Nothing more?
A. That's all.
Mr. Duff:
er.

Thank you, Mr. Galiher, I have nothing furthRE-DIRECT EXAMINATION.

By Mr. Siciliano :
Q. Mr. Galiher, with respect to your talk in Dallas, in whieh

you said some cases should be tried, do you consider that the
Neyland case in the D. C. was one of these cases 1
A. I wanted to settle it. I thought the ease was settled.
Q. Did you think it should be settled~
A. That was my opinion.
Q. I take it yon didn't feel that $50,000 was a nuisance payment, is that correct 1
A. I eertainly did not.
Q. Now, Mr. Duff asked you about a number of witnesses,
some of whom you did not eall, and some of whom were in
Detroit, in Roehester, Minnesota, and New York.
Mr. Galiher, let me ask you, in your experience, who pays
for the expense of depositions and transportations on either
Ride of the case, plaintiff or defendant?
A. Y ou:r client.
page 207 ~ Q. In this ease that was the Neyland family,
isn't that correct~
A. Yes.
Q. Did you take that into account or did you not with respect to whether or not these costs should be incurred~
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A. That was one of the considerations that I had in mind.
Frankly, with respect to those two doctors, that was not
the prime consideration. That was one of the things I considered.
Q. Mr. Galiher, in your experience in trying malpractice
cases, what have you experienced with respect to having doctors testify on the plaintiff's ·side against a defendant doctor
with respect to their availability?
A. Say that again.
Q. What have you found in your experience to the situation
for a plaintiff getting other doctors to testify against a defendant doctor?
Mr. Duff: Your Honor, what would be the possible purpose of this question? I object to it.
Mr. Siciliano: I withdraw it.
By Mr. Siciliano:
Q. I believe you stated it was a Dr. Wiener's fee, would
be $1500 to testify?
page 208 ~ A. It was represented to me by Mr. Janousek
that that was what he wanted to come from New
York and to testify in this case.
Q. Wbat has been your experience with reference to the
average cost of a deposition, both as to cost of the Reporter
and to the doctor and in this case, if you went to Detroit, for
E'Xample, transportation.
A. Well, the cost of the deposition depends on the pages.
The pages are charged by gentlemen like this, so much a page.
The lawver 's fee again is :based upon the time. I couldn't
C'Rtimate that.
Q. That is the defendant's lawyer, is that correct?
A. Yes.
Plaintiff's lawyer, if he is handling- the case on a contingent
fee. does not consider that phase of it.
Q. In this case, Mr. Galiher, you were working on a contim~·ent fee, isn't that correct?
A. Yes.
Q. Would you explain what that means?
A. That means, gentlemen ·of the jury,Mr. Duff: I missed the question.
The Witness: What is a contingent fee?
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By Mr. Siciliano:
Q. What is a contingent fee Y
A. That means that if you take a case representing a plaintiff or person who brings a suit against someone, you agree that you will only be compensated in the
event that you make a recovery and on a basis which is
worked out with your .client, a percentage basis.
Q. Mr. Galiher, in weighing whether or not you are going
to take a case where it has been offered to you, do you take
into account the factor that you may or may not be compensated in the case?
A. Yes, you do.
Q. Do you take cases that you feel you are going to win on
the plaintiff's side, isn't that righH
A. No, not necessarily.
When I say I take in mind whether I'm going· to be compensated, actually what I do, I take in mind whether, one,
there is a legitimate basis for bringing a claim against someone and bringing an action. And if I feel that way about it,
then I will bring such a claim and I will hope that if I prevail I will be compensated out of the recovery if it is a contingent fee case.
Q. Mr. Galiher, do you know, did you know whether or not
Mr. Janousek is a member of the Virginia bar or is a member
of the Virginia bar Y
page 210 }- A. I don't believe he is. But again, I'm not
certain.
Q. Mr. Galiher, I believe Mr. Duff referred to a talk you
made where you stated, in effect. the main issue in any case
of-civil case of negligence was. the issue of liability. Do you
remember that question and that answer?
A. Yes.
Q. Mr. Galiher, in weighting whether or not there is liability, do you consider the extent of an injury as affecting the
liability?
A. Yes, I certainly do.
Q. Has it been your experience that the greater the injury
the more apt it might be that the liability will go contrary to
what jt might otherwise be?
A. In my experience, a case of serious injuries usually
?as some effect on th1~ sympathy of a jury that may be listenmg to the evidence.
Q. Does that affect your evaluation of the case then as to
page 209 }-
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whether or not the liability is there or is there lesser than it
was before?
A. Yes, it does.

•

•

•

•

•

•

•

•

•

•

page 211 ~

By Mr. Siciliano:
Q. Mr. G~iher, you answered a question posed by Mr.
Duff to the effect that a defense attorney is exercising a legal
judgment when considering the question ·Of settlement. Do
you recall that question?
A. Yes, I do.
Q. Mr. Galiher, as a defense attorney, who
page 212 ~ has the final word on settlement?
A. The insurance company that employs you.
Q. Are there more factors other than what the attorney
says, the defense attorney?
A. Yes, there are a number of factors.
Q. I think we have gone into that, have we noU
Mr. Duff: Yes, we have.
Mr. Siciliano: I think we have.
By Mr. Siciliano:
Q. Now, Mr. Duff asked you whether or not as a defense
attorney you would try a case in which you felt you had a
fighting chance and I think you said you would try such a
case.
A. I don't think he asked that. He was referring to Mr.
Laskey when he used the expression, fighting chance.
Q. Did you feel as the plaintiff's attorney in the Neyland
case, that you had a fighting chance to winY
Mr. Duff: That who did, he or defenseMr. Siciliano: That Mr. Galiher felt that he l1ad a fighting
chance to win?
The Witness: I think I felt I had a little better than a
fighting chance to win.
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By Mr. Siciliano :
Q. Would you care to put that in some percentage or
could youY
page 213 ~ A. Well, I felt that I had developed a prima
facie case through the discovery, through the depositions of Doctors Latven, Price, McCollum, Detwiler,
Dolan. I felt that I would get the case to the jucy. I felt that
I could show that Michele's condition was due to the failure
to make the exchange transfusions, and I felt that unless Mr.
Laskey could come forward with some substantial evidence
from other doctors, to show that the exchange transfusions
were not necessary, that I had a chance of winning the case.
Q. Did you think it was just as probable that you would
win as it was probable that you would loseY
A. I don't think I ever went that far in my evaluation of
the case, because we never got to a point where we had any
alternative but to try it after the $45,000 was not forthcoming.
Q. I believe you stated yesterday that when a note from
the jury came, some question as to whether it was first, second or third note, you had some different feeling- about the
probabilities of winning. Do you remember saying that?
A. Yes.
Q. What did you feel then Y
A. As I said I couldn't for the life of me recall what the
note said, but as I recall it gave me a feeling that the jury
had decided to bring in a verdict in favor of my clients.
Q. Mr. Galiher, you answered a question to the
page 214 ~ effect that the transfusion of a child in 1953 would
result in a 16 percent mortality rate. Do you recall that question and that answed
A. I recall that Mr. Duff asked me to read frc.m one of the
anRwers a doctor had given, in which he said that.
Q. In your investig-ation, and during the trial, did you
learn what an opposite rule would be in a case such as you
had before you if there was not a transfusion Y
Mr. Duff: May it please the Court, before the witness
answers the question, he is not a medical witness. That i,s
why I tried my best to read page and line from the testimonv of the medical witness rather than to ask Mr. Galiher'R
opinion.
I have no quarrel with, if you are asking; him the question,
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but I would rather him answer it from what the doctors said
in the previous trial.
Mr. Siciliano: That is what I meant to inquire about.
Mr. Duff: That is not what you asked him, sir.
The Witness: Would you repeat the question, sir?
By Mr. Siciliano:
Q. Mr. Galiher, what did you find in your investigation
prior to the Neyland trial with respect to, if anything, what
the results would be if there was not a transfusion 1
A. Well, Dr. Latven testified that ifpage 215

~

Mr. Duff:

May I have the page, please, sid

By Mr. Siciliano:
Q. Look generally at page 96. I'm sorry I don't have the
exact area of that testimony.
A. Page 99.
Dr. Latven in his rleposition, and he reiterated these facts
at the trial:
''Question: If the Coombs test had been reported positive,
it is a fact, is it not, that immediate exchange transfusion
would have been done~
"Answer: It would have been done probably that same
day.
''Whv would it have been done~
"Because we-if the Coombs test was positive, it would
indicate that the baby had erythroblastosis, even though it
appeared normal clinically.
''Question : Why would it have been done, Doctor~
"Answer: Well, that is a treatment to save the baby, to
prevent further damage.
''Question: In your opinion, in such a child with a type
of blood who was born of parents such as these, were a
Coombs test renorted positive, it would have been necessary
to do an immediate transfusion~
page 216 ~ ''Answer: I would think so.
''Question: If that were not done, what would
have happened to the child 1
"Answer: It would get progressively worse.
"Question: In what way~
"Answer: Well, probably more jaundice, more edema,
possible brain damage, even death.
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"Question: It is your opinion that all of that could have
been avoided by the exchange transfusion?
''Answer: Yes, it could be avoided.''
Q. I think that is enough there, Mr. G~Jiher.
Mr. Galiher, what else were you able to learn as a result
of taking the deposition of Dr. Latven and also at the crossexamination of Dr. Latven at the trial which you felt would
assist you in being successful in the Neyland case?
A. Well, on page 101, I asked him:
"Dr. Latven, after the mother and baby had left the hospital, did you find out that a mistake had been made in connection with the reporting of the Coombs test as negative and
that it was really positive?
''No, I did not.
page 217

~

And I said:

"I'd like to call your attention again, if I may, to your deposition, page 63:
"Question: Did you find out later that a mistake had been
made?
"Answer: I learned later, much later, not while the baby
was in the hospital.
''Question: What did you learn and how did it come to
your attention, Doctor?
''Answer: One of the pediatricians told me, I guess.
"Question: Either Dr. Detwiler or Dr. Price?
''Answer: I would think so.
''Question : What did he tell you Y
''Answer : He told me, as I recall, that this baby apparently has erythroblastosis and there was probably an error
in the laboratory work at birth.''
Then again,· on page 97, he was asked this question:
"Question: What are the ways of determining whether
erythroblastosis is present in a child, other than by the appearance of jaundice?
''Answer: You mean clinically? The best way is by the
Coombs test.
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''Question: Yes, sir.
''Answer: The Coombs test. If the Coombs
test is positive, even though the child clinically
appears perfectly normal, then you have strong evidence that
it has erythroblastosis. There are other clinical findings, such
as edema, enlarged liver, severe jaundice."
"What is the purpose of doing an exchange transfusion in
a new-born child 7
''To help its anemia, to get rid of these antibodies that are
destroying its red blood cells.''
page 218

~

Q. Mr. Galiher, in your investigation, did you learn that
Dr. McCollum did not deliver the baby7
A. That's con·ect.
Q. And do you know whether or not Dr. McCollum ever saw
the baby after birth or at any time?
A. I believe he did. Dr. Latven, as I recall, induced the
baby, and I believe Dr. McCollum saw the child the next day
and other times.
Q. Mr. Galiher, what were you able to learn from your
deposition of the nurse Cockrell7
A. Mrs. Cockrell?
Q. Generally on page 77, I believe.
A. Mrs. Cockrell, the nurse in the nursery, as she testified on page 77, knew that she was to watch jaunpage 219 ~ dice in the baby in case they needed a blood transfusion. She knew what the signs of erythroblastosis are. She testified on 77, extreme jaundice.
She also had knowledge of blood work that was being done
on new-born infants at the hospital.
She testified on page 80, I said to her :
"Question: Ma'am, what blood work was done at the hospital by the doctors at this time when jaundice was discovered?''
And she answered:
''Well, they do micro bilirubins on the babies, see how much
icterus they have.

Q. Now, Mr. Galiher, what were you able to learn as aresult of your interrogation of Dr. Price, not only as to the
deposition but at the trial?
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Let me refer you, if I mayA. Do you have a specific page¥ There was a tremendous
amount ofQ. Let me refer you to page 132 and ask you whether or
not you were able to develop that the mother's chart was
ever seen or had been seen by Dr.A. Yes, 132. I asked Dr. Price:
'Did you examine the mother's chart or record at Arlington Hospital at the time you first looked at
page 220 ~ Michele Neyland or at any time when they were
in the hospital?
''Answer : Yes.
''Question: Did you examine the baby's chart?
''Answer : I did. ''
Q. On page 133, what did Dr. Price say with respect to the
effect of a rising titer, if it were on the chart? To what would
it alert him if he had seen it?
A. "Question : From your background and experience as
a pediatrician, upon seeing an indication such as that-"
That was the rise in titer, that was the-those were the
antibodies, high antibodies in the mother's blood stream.
Then the question :
"From your background and experience as a pediarician,
upon seeing an indication such as that, would that alert you
to the possibility that you might have an erythrohlastotic
baby?
''Certainly would.''
Q. Mr. Galiher, with respect to your interrogation of Dr.
Dolan, and I refer you to page 244,A. Yes.
Q. Did Dr. Dolan, what did Dr. Dolan say with
page 221 r respect to SUspicion of erythroblastoRiR cluP to
the presence of antibodies?
A. "Question: Now, did the tests of Otcober 28th-"
That would be five days 1 six days prior to the birth of
Michele.
''Did the tests of October 28th indicate to you that there
was a dan~er of erythroblastosis being present in the foetus?
''Answer: Yes.
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"Question: And why did that indicate to you that, Dr.
Dolan?
''Answer : Because the presence of antibodies in the serum of mothers carrying a baby is an indication that erythroblastosis is to be considered a•s a possibility.''
Q·. On page 259, or rather 254,A. Yes?
Q. -what reference does he make with respect to whether
or not the van den Bergh or bilirubin test having been conducted at that time 1
A. He says:
"I wouldn't say; in 19·52 we were using the serum bilirubin test as an indication of the severity of erypage 222 ~ throblastosis."
That is what you had in mind 1
Q. Yes.
What did he say with respect to the erroneous and mistaken
Coombs test on page 259 1
A. ''Question: Do you agree with this statement by Dr.
Alexander S. Weiner given before the clinical session of the
American Medical Association-" and then it's identified.
"Dr. Weiner suggested that:
'Although the use of a serum bilirubin concentration of
20 mg. percent is an indication that an exchange transfusion
is helpful, this should not be absolute because each case must
be individualized. Moreover, laboratory tests are not infallible and there have been discrepancies between reports from
different laboratories so that in the last analysis the physician
must rely on his own clinical experience and judgment.'
''Do you agree with that 1
''Answer: Yes, I do agree with it, and, being in the laboratory business, I am well aware of the fallacy of depending upon the laboratory. The most important
page 223 ~ thing is the clinical observation of the patient
and you supplement that with laboratory data in
this and every other condition."
Q. Did you learn from questioning Dr. Dolan that there
wa>; a mistaken test reported 1
A. Do you have the page 1
Q. I do not.
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Mr. Ellis: Same page.
By Mr. Siciliano:
Q. Should be on 259.
A. "Yes, I do," the answer:
"-and I don't think there's any question about that the
wrong answer came on the type in the cord blood of this child,
and that the child was not negative when it was born. It was
positive and its-the blood type did not change, and that we
did type it negative when it was actually positive and that
in-today, with our increased knowledge and our increased
serums, the increase in the worthwhileness, the strength of
the serum, that the number of errors in cases like this have
been reduced and they, errors, do occur in my laboratory and
in every laboratory in the United States."
page 224

~

Q. Mr. Galiher, did you find in your investigation that Dr. Dolan was hired by Dr. PriceY
A. I believe that's correct. I believe that's cor-

rect.
Q. Referring to page 267, what opinion does Dr. Dolan
state as to the role of the pediatrician as to the final word
regarding whether or not a transfusion is going to be done
even though he, the pathologist, is going to do it Y
A. The Court asked the question, 'But then,-" referring
to the necessity of doing it, the exchange transfusion:
"But then in whom is the final responsibility, the ultimate
word, as to whetber or not there will be an exchange transfusion?''
And he answered:
''Well, I assume it is with the attending physician, particularly legally, but my reason for being there at Arlington
Hospital as a pathologist is to help interpret the laboratory
data as it pertains to their patient on the ward.
''The Court: But the pediatrician could overrule your
recommendation, could he not?
''Answer : Yes, sir, he could. ''

Q. Mr. Galiher, with reference to Dr. Hunter, page 276,
what did Dr. Hunter· have to say about transfusions or the
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lack of a transfusion, what care or what watch would the pediatrician be held to if he did not order ·a transfusion Y
A. I'm sorry. Would you repeat that question,
page 225 }- please?
Q. In the event the pediatrician decides that
there should not be a transfusion, what was Dr. Hunter's
opinion as to what should be done by the pediatrician in the
absence of a transfusion?
A. Well, now, are you sure you are referring to page 276?
Q. According to my notes, that is where it is.
Let me ask you a broad question, Mr. Galiher:
What did you find with respect to the medical opinion that
if a pediatrician decided not to transfuse, what his obligation
would be? What would he do, what should he do?
Mr. Duff: Your Honor, I don't want to be technical about
this but rather than ask Mr. Galiher's opinion on it, if Counsel has any evidence we ought to see it in the transcript.
The Witness: I'm afraid I don't understand your question anyway, Mr. Siciliano.
Mr. Siciliano: I have no other questions, .Your Honor.
RE-CROSS EXAMINATION.
By Mr. Duff:
Q. Mr. Galiher, just a few. I know you are in a hurry to
leave, sir.
page 226 }- Mr. Siciliano asked you about Dr. Oscar Hunter. He referred to page 276. Would you kindly
turn to that page?
A. Yes, I have it here.
Q. Would you read the questions and answers starting the
third question at the top, "Is that sound medical procedure-This is Dr. Hunter's testimony on that page.
A. "Is that sound medical procedure in the light of the conditions exhibited by that child Y
"Answer: Well, this is a conservative therapy as far as
I am concerned. There are two choices one has. In the-and
this is in the 5th of November; is it true that the baby showed
a clinical jaundice at that time?
''Question : The baby first developed clinical jaundice on
the--observed during the six-to-ten evening shift on November the 4th, which was more than 48 hours after birth.
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''Answer: Well, one would have the choice of-usually if
the jaundice develops within 24 hours it is my experience that
exchange transfusion is indicated because of the fact that it
is going to be severe.
"However, if the baby develops jaundice after that, it's a
matter of judgment and now a conservative form of therapy
is to follow the baby by observation ·and give it
page 227 ~ subcutaneous fluid to help to eliminate the jaundice pigment. If the jaundice gets too severe and
then is quite high, then of course one would still consider the
possibility for exchange transfusion.
''Question : It still remains a matter of medical judgment.
''Answer: Well, it has to be a matter of judgment. I
mean, this is not something that-an exchange transfusion
is not something to enter into lightly. It has a mortality."
Q. Would you go ahead Y
A. ''Question: I think you said your own experience in
the early days was that mortality rate was about 20 percent.
"Answer: Mortality rate is about 10 percent of ·an exchange transfusion.
''Question: What about the morbidityY
''Answer: With the morbidity, of course, we had five
cases of kernicterus, and after the first 25 exchange transfusions, so we do have a morbidity rate with kernicterus."
Q. Would you read the last Y
A. ''The exchange transfusion itself has cerpage 228 ~ tain dangers to a child Y
''Answer: Well, that is what I indicated. We
have a mortality rate and the problem is when you exchange
transfuse a baby you are altering its total blood volume and
this sometimes throws the baby into heart failure and they
can die from the heart failure.''
Q. Thank you, sir.
Now, Mr. Siciliano asked you some questions with respect
to whether or not Dr. Price had ever looked at the mother's
chart for the purpose, I believe, of determining whether there
was an indication of the rising titer.
A. Antibodies.
Q·. Antibodies, exactly.
Would you look at page 132, please.
The third question from the bottom, would you read those
three questions starting, ''When did you firost examine the
baby's-''
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A. "When did you first examine the baby's chart?
"Answer: Same time I examined the baby.
"Question: Did you note on the baby's chart that the
mother had a very high rising antibody titer?
"Answer: .You say 'note', did you mean did I write it or
did I note it Y
page 229 ~ ''Question : Did you notice a record or history to that effect on the chart?
"Answer: I noticed it had a rising titer."
Q. That's fine. Thank you, sir.
So, is it, certainly from that, there is no question that the
fact of the rising titer was contained on the baby's charU
A. I believe that's correct.
Q. You were asked a question by Mr. Siciliano about a mistake in the laboratory work. Who made the mistake?
A. I don't know who made the mistake.
Q. You don't know that Dr. Dolan testified that he did Y
A. There were other people,in his laboratory. I don't believe he ever admitted that he had actually made the mistake.
Q. Dr. Price didn't make it because he didn't do the laboratory work, is that not true?
A. That's correct.
Q. Finally, Mr. Galiher, you were asked a question or two
about what was a contingent fee. Did you have the Neyland
case on a contingent fee Y
A. This will be a surprise to you, Mr. Duff, but I went into
this case at the request of Mr. Janousek's sister and his request without having any idea what the fee arrangement was
·
other than it was a contingent fee.
page 230 ~ Q. Do you know now what it was Y
A. Honestly, I don't because I'm having a little bit of argument with this gentleman over what he wanted
to charge these lJeople on the basis of the contingent fee.
Q. I believe there is a suit in D. C. over the fee.
A. Well, actually, it is not suit, Mr. Duff. It is the same
action and this man Janousek has filed a claim for an attorney's fee in the action reQuesting the Court to set a fee in a
certain amount which I think is not proper.
Mr. Duff: Thank you, sir. Nothing further.
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FURTHER REDIRECT EXAMINATION.
By Mr. Siciliano:
Q. Not proper, do you think it was too high or too lowY
A. I think it was too high.
Q. You think you should receive a lower fee, is that oorrecU
A. Yes.
Mr. Siciliano: I have no other questions.
FURTHER RECROSS EXAMINATION.
By Mr. Duff:
Q. Well, what was it, if you think it was too high, what was
it Y That is what I asked you a minute ago. I believe you said
you honestly didn't know.
A. Well, actually, the Court set a fee of one-third.
· Now, remember this case went to the Court
page 231 ~ of Appeals and it had weeks and months of effort
put into it. The Court set a fee in the amount of
recovery so far at one-third in the child's case, and 40 percent
in the case of the father, which Mr. J.anousek is now appealing to the Court of Appeals. He is appealing from an order
dated, I think, August 8, 1963.
Q. One final question. Do you know, sir, l'mGo right ahead.
A. I think that is sufficient.
Q. Do you know out of the total payment that has been
made on this case, how much fee our office has received so far Y
A. I think $16,000-some if I'm not mistaken.

Mr. Duff: Thank you.
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W .ALLACE T. WARD,
was called as a witness by and on behalf of the plaintiff and,
being first duly sworn, was examined and testified on his oath
as follows:
DIRECT EXAMINATION.
By Mr. Siciliano:
Q. Mr. Ward, would you please tell the Court and jury
your full name?
.A. It is Wallace T. Ward.
Q. You are employed by the .Aetna Casualty Insurance
Company?
A. That's correct.
Q. You have been so employed since 1938, is that righU
A. Yes.
Q. You are a member of the bar and have been for some
25 years, in Alabama?
A. From 1934, sir, to date.
Q. Is Alabama the correct state?
A. Yes, some 30 years.
Q. Your present assignment is that of the Claims Manager
of the Aetna Casualty Company, with offices in W al;!hington,
D. C.?
page 234 ~ A. Yes.
Q. How many people work under you, Mr.
Ward?
A. Today, I have 41 men and I think 16 clerks.
Q. What was the approximate number of your ,staff in the
years-You came there in 1960, was it?
A. I came here May 1, 1960.
Q. At that time was th(~ staff materially different in number?
A. Yes.
In May of 1960, we had around 18 men and I believe about
nine or ten clerks.
Q. When you cam2 there, you found that the Neyland file
was already in existence, isn't that so?
A. Yes.
Q. In the Claims Office?
A. No.
Q. And you were holding files open on five of the doctors
surrounding the incident of the Neyland child, isn't that correct?
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A. I believe that is correct, sir.
Q. Will you tell us the names of those doctors 7
A. We had a file for Dr. Price; we had a file for Dr. McCollum; we had a :file for Dr. Latven; we had a file for Dr.
Detwiler. And I'm not sure, I think we had a file
page 235 ~ for Dr. Dolan.
Q. And Mr. Ward, with respect to that fileMr. Duff: Which one?
Mr. Siciliano: I am talking about the Neyland file or all
five files.
By Mr.. Siciliano :
Q. -you carried a reserve, did you not, of some amount
of money that people under you and people over you felt
would be the cost of that claim 7
A. Well, perhaps I can answer it this way, Mr. Siciliano.
We had expense reserves on these files. vVe did nod: have
any indemnity or damage reserves.
Q. Mr. Ward, you are employed by the Aetna Company,
are you not?
A. .Yes, I am.
Q. In bringing about the end of that litigation, and this
litigation, and any other litigation surrounding this problem,
you are being paid by the Aetna Company, isn't that correct?
A. I am on a salary by the Aetna, yes.
Q. The defendant in this case?
.A. Yes.
Q. Now, Mr. Ward, in your experience as a Claims Manager, just what does a Claims Office do as a roupage 236 ~ tine matter? What is its function with respect to
the company?
Mr. Duff: Excuse me, Mr. Ward.
I merely want to be sure that Counsel has reference to your
Claims Office in the City of Washington. You don't mean
other companies or Claims Officers generally?
Mr. Siciliano: I was talking about Claims Offices in general.
Mr. Duff: I would have to object to that. I think it is
what Aetna did in thig office in this case.
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By Mr. Siciliano :
Q. Let's talk about Claims Offices of the Aetna Company.
A. Our function primarily is to receive and investigate
and adjust claims on behalf of our policy holders as direct
claims and claims against our policy holders as third-party
claims, sir.
Q. In adjusting cases, is that a word that is synonymous
with settlement of a case?
A. Yes. It is in this sense of the word: we may settle or
we may not settle, sir.
Q. Your department, Claims Department, doesn't take in
money for the company, does it?
A. Unfortunately, no, sir.
Q. They pay out money?
A. Yes.
page 237 r Q. And they pay money at the start of a claim
if they think it has merit?
A. Yes.
Q. And they pay money after the initiation of litigation or
a law suit; that is true, too, isn't it?
A. Yes.
Q. It pays monev if it feels it has merit at the start of a
trial or some time during trial?
A. Yes.
Q. And also up to the very second that a jury verdict is
brou~ht in, isn't that true Y
A. Yes.
Q. So that you never lose the -power to settle a case up to
the very second that a jury verdict is brought in.
A. Well, now, I have got to distinguish this. The overall answer is Yes. There are some sorts of insurance in which
we have to consult other people.
Q. In this case, the Neyland case, I think you did consult
many other people. Isn't that correct?
A. Yes.
Q. You consulted, for example, your attorney, Mr. Laskey.
Isn't that right?
A. Yes, we did.
Q. And Mr. Laskey had been working for the
page 238 r Aetna Company for some number of years, isn't
that true?
A. Many years, yes.
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Q. He enjoyed an outstanding reputation with that com-

pany,A. Yes.
Q. -and does Y
A. Yes.
Q. You are, and you were guided by his advice and counsel, isn't that correct T
A. Yes.
Q. And you took into account what he has to say about any
case which he has handled?
A. Yes.
Q. In this case, you took into account what Dr. Harris was
able to put into the file for your investigation and persual.
Do you recall Y
A. Yes.
Q. Dr. Harris, I take it, is a doctor who is employed by the
Aetna Company Y
A. Yes, he is what we term a surgical advisor.
Q. Is he-Is his sole practice with the .A.etna. Company, if
you know?
A. Yes. He is a salaried man.
Q. He does not have an outside practice?
page 239 ~ A. No, sir.
Q. And you consulted with a Dr. Diamond, isn't
that correct?
A. I did not consult with Dr. Diamond myself, sir. Mr.
Laskey did.
Q. But you, in examining the file, did you not liave occasion
to look at some reports with reference to Dr. Diamond's analysis of this medical problemY
A. Mr. Siciliano, I have read some reports concerning part
of Dr. Diamond's analysis. I do not-I never did see Dr.
Diamond's analysis which was mostly oral, over the telephone, to Mr. Laskey.
Q. Mr. Ward, with respect to the Neyland claims against
the five doctors, is it not true that your file contained the reserve of $18,0007
A. Sir, the reserve in our files is broken down according
to doctors. Now, there was a total reserve on all files of
something around $17,500 to $18,000. That was in the nature
of an expense reserve.
Q. And that reserve was set up, Oh, some time in 1957 or
'58, isn't that correct?
A. I'm not sure, either '56 or '57.
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Q. Mr. Ward, did there come a time when you were alerted
to the fact that the trial in the District of Colum.-

page 240

r bia was about to commence on or about February

27, 19627
A. Yes.
Q. Do you have any recollection or do any notes refresh
your recollection as to what, if anything, Mr. Laskey reported
to you with respect to settlement negotiations immediately
prior to trial Y
A. Yes.
Q·. What is that recollection Y
A. I will have to say this, sir: One of the things that we
asked all of our attorneys to do is to keep us advised of what
the plaintiff in law suits wants in settlement of a case, so
that in this particular case, from time to time, Mr. Laskey
would say to us that the plaintiff wants so many dollars in
settlement of this case.
That was done p~ior to and during the trial of this cBJse.
Q. Mr. Ward, from time to time, you have known Mr. Laskey in other cases, isn't that correct?
A. Many others, yes.
Q. From time to time, you have relied on his thoughts and
analysis, isn't that correct 1
A. Yes.
Q. Do you know whether or not Mr. Laskey told you that
· there was a-that he had recommended a payment
page 241 r of $45,000 before the start of the trial?
A. He did not.
Q. YoumeanA. He did not. He made no such recommendation, sir.
Q. You heard Mr. Galiher yesterday sayt didn't-You
were in the Courtroom all the time he was here, isn't that
right?
A. Yes.
Q. You heard Mr. Galiher say, didn't you, that Mr. Laskey left the chambers of Judge Hart and he came back some
15 minutes later and said, 'I recommended it but they would
not pay it.''
Did you hear him say that?
A. I heard him, sir.
Q. Do you think Mr. Laskey-Mr. Galiher is mistaken
about that?
A. I am not competent to judge about that, sir. I wasn't
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present. I do know that Mr. Laskey made no such recommendation to us.
Q. Did you know of a prior demand of $100,000 some six
weeks before the trial~
A. I'm not sure whether it was 100 or 125 thousand dollars, sir. I did know of the demand of that approximate size.
Q. Did you later learn of a demand of $80,page 242 ~ 000 ~
A. I don't believe so.
Q. Now, did you or Mr. Laskey, if you know, ever communicate any settlement offers to Dr. Price?
A. As far as I know, Mr. Laskey kept Dr. Price fully advised of settlement negotiations.
Q. Would that include telling him that the case could have
been settled for $45,000?
A. I would think so, yes.
Q. Now, Mr. Ward, in preparation of this trial, you had
certain people under you who had supervisory powers over
the file; is that correct?
A. Yes.
Q. One was a Mr. James Walsh; is that correct~
A. Yes.
Q. And you knew, didn't you, before the trial that the depositions of Doctors Price, Dolan, Latven, McCollum, and
Nurse Cockrell had been taken~
.
A. Yes.
Q. You knew the substance of those depositions, isn't that
correct?
A. Yes.
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DIRECT EXAMINATION (Continued)
By Mr. Siciliano:
Q. Mr. Ward, I believe you stated that the Aetna Company, under your supervision, in the Washingt0n Office, had
five files as a result of the Neyland incident, is that true?
A. Yes.
Q. Did you carry insurance on all five of the doctors?
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A. Yes.
Q. Did you know, Mr. Ward, about any settlement conferences that may have taken place before Chief Judge McGuire
some several weeks before the trial¥
.A. I -can't identify any special time for settlement conferences, Mr. Siciliano. I do know that there were discussions
about settlement.
Q. Who were those discussions being conducted by on your
behalf¥
page 245 ~ A. Mr. Laskey.
Q. I believe you stated that you were carrying
some reserve on these files about 1957 or thereabouts, is that
correct¥
A. Yes.
Q. Is it true or not true that the reserve was not increased
at any time prior to the trial¥
A. That's right.
Q. In spite of the taking of the depositions the knowledge
of which was made known to you by Mr. Laskey¥
A. That had no effect on our reserves, no, sir.
Q. What effect did the case have on you when your attorney made a motion for directed verdict before Judge Hart
and it was denied¥
A. It had no effect on me, sir.
Q. Y:ou mean by that, that the reserves were not changed¥
A. That's right.
Q. But did there come a time when you in fact did make
some kind of an offer to the Neyland family¥
.A. That's right. It is and it isn't. Perhaps I had better
explain that, Mr. Siciliano.
Q•. All right, sir.
A. During the course of this trial, or rather since 1956 and
'57, we consistently maintained the position and
page 246 ~ we do to this minute, that Dr. Price was not
guilty of any malpractice or any negligence or
was not to blame for the condition of this child.
Now, as things developed, nothing ever really changed our
mind.
Now, to get down to the presentQ. The present, did you say¥
A. To get down to the $5,000 offer, at a time during trial
of this case, Mr. Laskey phoned me and suggested to me that
we make an offer on this case. My answer was that I did not
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believe it to be a case of liability and that I did not wish to
make any offer.
His response was substantially that he thought that we
should make •an offer and I asked him what offer he thought
we should make.
He recommended that we offer $5,000. Very reluctantly
and conditioned as follows, I ~said to Mr. Laskey: You may
offer $5,000 subject to these conditions.
First, we must have the full written approval of Dr. Price.
Second, that if there is any indication that this offer is to
be taken, that I be given the opportunity of discussing this
matter with our Home Office Law Department and our Office
Medical Department. So it was subject to those
page 247 ~ provisions that an offer was made.
Q. During the trial, Mr. Ward~ you did get a
written communication from Dr. Price, didn't you Y
A. Yes, I did.
Q. I hand you a paper and ask you, I think we have agreed
-would you look at it, first 7
A. I'm going to have to change my answer because this
is addressed to Mr. Laskey and was in turn passed by Mr.
Laskey on to me and did not come to me direct.
Q. All right, sir.
So that in due course you received this communication, is
that correct?
A. Yes, I did.
Mr. Siciliano: May this be marked, Your Honor T
The Court: Plaintiff's Number 9.
(The document referred to was marked Plaintiff's Exhibit
9 for identification.)
·
Mr. Siciliano : I would like to offer it at this time.
Mr. Duff: We have no objection whatsoever.
(Plaintiff's Exhibit 9, marked for identification, was received in evidence.)
By Mr. Siciliano :
Q. Mr. Ward, would you please read that letter, including the date?
A. This letter has at the top, Robert H. Detwiler, M.D. It
is dated March 6, 1962. It is addressed to John L. Laskey, At-
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torney for Aetna Casualty and Surety Company, 1426 G
Street, Northwest, Washington, D. C.
''Gentlemen:

''It is our understanding that you have had the opportunity
to settle the case of John F. Nieman, et al., versus Donald
C. M·cCollum, et al., civil, Number 4231-56, for a sum within
the limits of our insured policy coverage.
"In the circumstances, we hereby notify you that we will
hold you responsible in the event of a judgment in exces•s of
our policy limit.
''The record will disclose that we were agreeable to a settlement of $45,000.
"Sincerely, Weldon A. Price, M. D."
Q. Mr. Ward, that was made known to you, was it not,
during the trial?
A . .Yes, it was.
Q. And did you make a payment based on that letter¥
A. I did not.
Q. Did you know, Mr. Ward, about at least one
page 249 ~ or perhaps several notes that the jury brought in
from time to time while it was deliberating the
case~

A. I was told that the jury had brought in some notes during the case.
Q. But did you know it while the jury was deliberating?
A. I'm not sure as to the time, Mr. Siciliano. I believe that
it was. I'm not sure.
Q. One of the days that the jury was deliberating was a
Saturday, wasn't it~
A. Yes, it was.
Q. Were you working that day~
A. No, I wasn't.
Q. You normally don't work on Saturdays, or not at that
time?
A. No, I don't.
Q. You were not at the trial, isn't that true~
A. That's right.
Q. Now, Mr. Ward, in evaluating any case, including this
case. I believe you have stated that you take into account
your Home Office Counsel, in malpractice cases, Home Office
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medical men and your own local Counsel, among other things;
is that correct~
A. That's correct.
Q. Is it fair to say that you also, in evaluating
page 250 r the case, that you take into account the extent of
the injuries~
A. Yes, we do.
Q. You consider the injuries, do you~
A. Yes, we do.
Q. Do you consider that injuries, if they are serious, sometimes does affect the phase of liability¥
A. Yes.
Q'. Did you consider that in this case, a child such as we
have seen here this morning· and who was approximately in
the same condition in 19:62, was such a serious case of injury?
A. Well, it was a very serious case, Mr. Siciliano.
Q. Did it affect your thinking in· evaluating the liability¥
A. Now, that is a real difficult question to answer.
Let me say this, though : We considered every phase of a
case. We considered conscientiously and in very great detail.
It is difficult to pick out any one factor and say that that
that was an overwhelming factor.
Q. Conscientiously, it is a conclusion, is it not, Mr. Ward~
Isn't it for a jury to determine what amountR to be conscientious~

A. Sure, but I also have to consider that.
Mr. Duff: I think Counsel is arguing with the witness.
Mr. Siciliano: I think that is a conclusion. The
page 251 r witness has answered the question. Let's go 011.
By Mr. Siciliano:
Q. As I recall, Mr. Ward, it is your position that you follow your Counsel's advice from the beginning to the end of
a case, is that correct¥
A. Yes, that's right.
Q. You did so in this case~
A. Yes, I did.
Q. Is it true, while your Counsel may make the case, you
have something to say or perhaps even the ultimate word as
far as he is concerned, as to whether or not his settlement is
going to be made~
A. In a malpractice case, Mr. Siciliano, the judgment made
is a consensus judg·ment. It is the advice and counsel of our

Aetna Casualty & Surety Co. v. Weldon A. Price

145

Wallace T. Ward.
attorneys. It is the opinion of our Home Office Law Department. It is the opinion of our Home Office Medical Department. It is my opinion. So that it is a consensus of all views.
Q. Mr. Ward, in this, the Neyland case, you did weigh,
didn't you, the possibility of an adverse verdict to you~
A. Yes.
Q. In that connection, what did you think a jury verdict
might be if an adverse verdict were to have been brought inY
A. Well, Mr. Siciliano, I never doubted but
page 252 r what we would win the case.
Q. I understand that.
A. As a consequence, while you consider the adverse possibilities, the general field and trend of this case was such that
laibility was of far more importance than damages.
Q. I understand that. I don't believe you had answered
my question, Mr. Ward.
And if the case were adverse to you, what would you feel
the limits of the verdict would be~
A. I will have to answer that in two parts :
If in this case a verdict had come in adverse to us, I would
have judged it to be a compromise verdict. That is, a verdict
between nothing and the damages suffered by the Neylands,
so that I would have to say that that would be one figure;
whereas, were this to be a case of liability, there would be
an entirely different figure, sir.
Q. What would be the outside figure that yen would feel
it would bring if it went adversely to you?
Mr. Duff: Excuse me, Counsel, you mean if it went adverse or if it were a case of liability?
Mr. Siciliano: If it were a case of liability.
Mr. Duff: If it were a case of liability.
The Witness: If Dr. Price had been to blame
page 253 r for this, I would believe that a verdict would run
someplace between two, three, four or five hundred thousand dollars.

By Mr. Siciliano:
Q. You stated if thP case were adverse to you it would bring
in a compromise verdict-! think I lost the train of your answer. You said it was from zero to some other place, did
you?
A. No, sir. I said in a case of no liability, there would be
no verdict; that in a case, if Dr. Price had been guilty of mal-
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practice, I named the figure of two to five hundred thousand
dollars .
.Q. Prior to that, before your Counsel stood up~ my question
was along the lines of if it were an adverse verdict; I think
your answer was something to the effect that it would be ·a
compromise verdict by the jury, which you thought would be
from zero and then I lost vou.
A. I don't know that I ~ould pick you up. But if you want
me to tell what I think a compromise verdict would have
beenQ. Yes.
A.-I'd probably guess anywhere from 25,000 to 50,000
or 60,000 dollars. That is purely a guess.
Q. Mr. Ward, it is true, is it not, that the question of liability is really, for the most part, resolved by ·a
page 254 ~ jury, isn't. that righU
A. In a law j;mit the jury makes a decision, sir.
Q. That is my point.
So that when you are evaluating a case and you are trying
to evaluate whether or not there is a liability, you are really
trying to make an intelligent guess as to what a jury would
bring in with respect to liability. Isn't that correct?
A. Yes.
Q. In this connection, Mr. Ward, because you know that to
be a fact, in your 25 years and plus with Aetna, being a lawyer, you have spent many, many dollars, have you not, for
claims where you thought perhaps there was no liability?
A. I wouldn't say that I had spent many, many dollars on
claims with no liability. As a matter of fact we don't pay
claims with no liability, Mr. Siciliano.
Q. Mr. Ward, how do you know if a case is one of no liability when you settle it? How do you know it?
A. We have got to develop whatever facts there are and
if the facts sound like no liability then we believe them to
be a case of no liability.
Q. At best it is your own estimate of, or your own evaluation isn't the final word that liability is there or it is not
there.
X. No.
page 255 ~ Q. Yours is not the last word on liability, is itT
A. Let's put it this way: if we are going to
make a voluntary payment, mine is the last word on liability.
Q. Mr. Ward, in evaluating a case, may I ask you if you
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had occasion to review this file before coming to this trial Y
A. I did.
Q. Can you recall that the file contains on or about April
13, 1959, a communication back and forth between yourself
and Mr. Laskey. When I :::ay ''yourself", I mean the Aetna
file. Of course, you were not there in '59 but you subsequently
took over the file, as I recall it, in 1960--that there was a discussion as to whether or not a motion to dismiss the District
of Columbia ·action should be filed.
Do you remember such a communication¥
A. I remember a discussion to that effect and I'm ·sure
there was a communication to confirm it, sir.
Q. In that communication there was ·some question as to
whether Mr. Laskey would file ·an answer for unserved defendants, Dr. Detwiler and Dr. Latven.
A. We discussed that, yes.
Q. And in that letter it was decided that it was better not
to take any affirmative action but rather to wait out the plaintiff lawyer who was then ,Janousek.
A. I am sure that is so.
page 256 ~ Q. Otherwise, in taking an affirmative action,
you might force the action into Virginia.
Do you remember that letter?
A. No, sir.
Let me say this. I don't remember any letter at the present time. I would be happy to see it, sir.
Mr. Duff: Here you go, sir.
Mr. Siciliano : I saw this file last night for the first time.
I certainly can't put my fingers on it. I assume that Mr. Ward
can. It is dated April 13, 1959.
The Witness: April 13, 1959.
By Mr. Siciliano:
Q. I don't know if it is jn that stack.
A. I will go through both of them.
Q. While you are looking through, Mr. Ward, there is a
reference to the same matter on September 23, '57.
A. Give me the dates again.
Q. One, I can't read my own handwriting-! think it's
April 13, 1959; and September 23, '57.
A. The September 23, 1959, is that a memorandum from
Washington addressed to our Home Office, Mr. Siciliano?
Q. Yes.
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Does that make reference to a motion to discuss, may I
ask?
page 257 ~ A. Yes, it does.
Q. That is the letter, or memorandum, as you
call it.
Does it not say-Will you pull it out of the file, please, I
would like to have it marked.
Mr. Siciliano: As I understand it the entire file is part
of the record.
Mr. Duff: That is not what I understood His Honor's
ruling to be.
May I see this, please'
Mr. Siciliano: I would like to have it marked, please,
Your Honor.
The Court: Plaintiff's Number 10 for identification.
(The document was marked Plaintiff's Exhibit 10 for identification.)
Mr. Siciliano: Do you have any objection to
Mr. Duff: No objection.

it~

By Mr. Siciliano :
Q. ·would you read that, please, Mr. ·ward.
A. This is a memorandum addressed to our Home Office
Claims Department, Attention: R. 0. House, Attorney. It is
dated September 23, 1959. It is from Washing·ton, D. C.
The subject is 53DL12201-MF David McCol111m, KC Latven, Michele Neyland.
page 258

~

''In reply to your letter which I know is delayed
due to vacations, et cetera, I just spoke to Mr.
Laskey, attorney, and he advises he has been thinking about
this case and doesn't know if he wants to ask for a dismissal for lack of prosecution or go into Court and make the
plaintiff try the case. He feels if he asks for a dismissal, suit
will be filed in Virginia as statute won't run on this child for
years.
"As to a check upon the condition of the child, Mr. Pyles
checked with three of the neighbors using the approach of a
credit check. He was informed that the Neylands have four
children and that two of the older ones go to school but one,
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Michele, does not, and that she is mentally retarded. She is
a beautiful child, appears healthy, but has the mind of an
infant and is under constant supervision by the parents or
older children. The neighbors said they learned she was an
Rh baby and the hospital failed to give her needed blood
transfusions at birth.
''The parents are highly recommended in the neighborhood.
''Signed, Ira C. Everett.''
Q. Mr. Ward, referring you to a letter dated March 12, '62,

page 259

~

referring to the appeal of the case that, after the
verdict was returned, March 12, '62,-

Mr. Duff: Who is the letter from and to, please, sir?
Mr. Siciliano : Well, Mr. Duff, I don't have-There 1s
only one letter, I believe, in that file dated that date.
Mr. Duff: After the case was over?
Mr. Siciliano: Yes. Referring to the appeal.
Mr. Duff: I would like to see what you have reference
to. I don't see that that could have any materiality.
Mr. Siciliano: All right, sir. I will withdraw that.
By Mr. Siciliano:
Q. Mr. Ward, tell this jury, if you will, as an attorney yourself, and as a Claims Manager, what was meant in that letter
with reference to the statute of limitations not running
against the child as long as it was an infant?
A. As I understand the law, a child, that is, one beneath
the age of 21, may sue at any time up to their 21st birthday
plus the statute of limitations of three years.
Q. Michele at that time was ·some nine or ten years?
A. That's right.
Q. As a matter of fact, eventually Mr. Laskey did file a
motion to dismiss, did he not?
A. Yes, he did.
Q. It was denied?
pag-e 260 ~ A. Yes.
Q. In a letter dated August, '57, from Mr. Laskey, would you -please refer to your file?
A. August, '57?
0. There are two communications of the same date. One
is in long-hand and one is typewritten and I would like you to
refer to both of them, please.
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A. I have here one August 19, '57,-That is not the right
date.
Q. According to my notes it is August 8, 1957.
A. August 8Y
Q. There were two, one is a typewritten letter and one is
a longhand letter.
A. Here is a longhand letter dated August 8, 1957.
Q. That is the one.

Mr. Duff: Might we see it first, please, sir?
By Mr. Siciliano:
Q. While we are looking at that, Mr. Ward. I think close
by is ·one that is typewritten, same date.
A. August 19, 1957.
Q. May I see that to see if we are talking about the same
one?
Mr. Siciliano: Your Honor, I would like to have both
those communications marked for identification.
page 261 ~ Mr. Duff: May we approach the bench,
please?
Bench Conference.
Mr. Duff: When the prior letter was introduced into evidence, I offered no objection to it and I do not propose to object to these two in view of His Honor's ruling. But I think
I should make it abundantly clear on the record that by not
objecting to it I in no way am waiving my objection to the in•spection of the file that this Court has already ruled on. I
just want to put that on the record.
Mr. Siciliano: I understand.
Open Court.
Mr. Duff: There is no objection to either of those.
The Court: The memorandum ·of August 8 is marked
Number 11 for identification, and August 19, '57, Number
12 for identification.
(The documents were marked Plaintiff's Exhibits 11 and
12 for identification.)
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By Mr. Siciliano:
Q. Mr. Ward, would you mind reading those communications, please, to the jury?
Mr. Duff: Your Honor, they speak for themselves. They
are in evidence. The jury is going to have them to read. I
would like to object to it only in the interest of time.
Mr. Siciliano: I appreciate that. The problem
page 262 is the jury isn't going to look at it until after all
the evidence is in and when theyMr. Duff: Let them look at it right now, sir.
The Court : Let's read it to them, take less time.
Go ahead.
The Witness: This memorandum of August 8, 1957, is addressed to Home Office, ·Casulaty Claim, R. 0. House, Attorney, from Washington, D. C., I. C. Everett. It bears the date
August 8, 1957, file number 53DL 12201, Donald C. McCollum,
M.D., child of Herbert M. Neyland.

r

"I am attaching a letter from Laskey which is self-explanatory, also the report of Dr. Hunter.
"I have not changed the estimate as referred to in your
letter as I thought I would wait for Laskey's letter. Perhaps
you would like to comment on the reserves at this time before
1 change them.
"If there should be a judgment, it, I believe, would be in
excess of $18,000. .You will notice Laskey says we should consider the case a serious one.
"Ira C. Everett."

Q. Who is Mr. Everett?
A. Mr. Everett was a Claim man in our Washington office that year.
. ··
page 263
Q. As I recall, he was directly under Mr. Nock.
A. He was a superintendent.
Q. Yes. All right, sir.
Will you read the second one T
A. The second letter is dated August 19, 1957, addressed to
Washington Claim, from Home Office Casualty Claim, Attention: Ira C. Everett. Subject, EDL 12201, Donald C. McCollum, M. D. case re: Charles Latven, M. D., 'Michele Marie
Neyland.

r
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''We think that overall reserve of $18,000 is justified but
how it is to be divided is a matter of judgment. As matters
stand, only Dr. McCollum has been served but there is some
indication that the attorney will eventually serve the other
doctors in Virginia.
''As we wrote to you on July 16, we think the bulk of the
reserves should be carried between files E53DL, 13178-9, and
80. It is probable that the real targets of the plaintiff are
Dr. McCollum, Dr. Latven, Dr. Price, and possibly Dr. Dolan.
"It is noted that plaintiff's attorney made no mention of
Dr. Dolan in his recent discussion with Mr. Laskey concerning suits against the doctors that had not been served. He
may not contemplate bringing Dr. Dolan into the case and on
this basis no great reserve should be carried on the Dolan
file.
"It is suggested that you place a $10,000 repage 264 ~ serve on the McCollum case, E53DL, 13178, $4,000 on Dr. Latven 's case, $2500 on the Price case,
and $500 each on the other three cases. File 13178 should be
made a suit.
"If you or Mr. Laskey have any different ideas concerning
the proportionment of the reserve we will not object to any
changes in the suggested amounts to be carried on each case.
"We will be most interested in developments. The medical
implications of the case are difficult to follow and we will
need the continuing assistance of Dr. Harris. After the cases
have been developed further, Dr. Harris will again be brought
into the matter.
''Mr. Laskey seems to have the matter well in hand ·and is
developing information needed.
"R. 0. House, Attorney."
Q. Thank you.

Now, Mr. Ward, your file contains a copy ·of what I think is
referred to as the docket entries of the Clerk's Office in the
Neyland case downtown. I will ask you, please, if you can
refer to it.
A. Mr. Siciliano, could you identify that a little further so
I don't have to read all of these? Is it a letter or
page 265 ~ what?
Q. The pleadings.
A. Here are the pleadings.
Mr. Siciliano: Let me a.sk you, in the interest of time, can
we extract that and have it marked Y
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Mr. Duff: I think I know what you have reference to. Let's
take it out and take a look at it. I don't think there is any
objection.
Mr. Siciliano: It's a date-by-date activity of what happened in the downtown case.
Mr. Duff: In the Court?
Mr. Siciliano: What was filed in the Clerk's Office, yes.
Mr. Duff: Is there anv issue about that?
Mr. Siciliano: Well, until we get it in, I don't know that
we can rebut.
It won't be in issue if we get it in there.
Your Honor, there is a two or three page tissue carbon,
legal-sized papers, called docket entries.
The Witness: Do you have any idea when this was or
anything?
Why don't you look there and let me look here?
I think this may be what you are referring to, transcript
of docket entries.
Mr. Siciliano: That's right.
page 266 ~ Let Mr. Duff look at it.
Mr. Duff: What do vou want to do with this?
Mr. Siciliano : I would like to offer it in evidence.
Mr. Duff: I have no objection.
Mr. Siciliano: May it be marked and received, Your
Honor?
The Court: Plaintiff's Number 13.
(Plaintiff's Exhibit 13 was marked for identification and
received in evidence.)
Bv Mr. Siciliano :
·Q. Mr. Ward, this is a copy of the docket entries of the
Clerk's Office downtown up to 1960, is it not?
A. I believe so, yes.
Q. It is a date-by-date chronology of the various papers
that were filed in the Clerk's Office by dates, isn't that right?
A. Yes, it is.
Q. With the titles of the papers that were filed?
A. Yes.
Q. Thank you.
Mr. Ward, in further weighing- the evaluation of this claim
prior to trial, you had at your disposal, did you not, the num-
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ber of reports, medical reports from Dr. Harris
who I think you saidA. Yes, I did.
Q. -worked for Aetna.
I would ask you, please, to refer to a five or six-page review by Dr. Ha1·ris and if you recall having reviewed it I
would like to ask you some questions from it and if you know
the answers maybe we needn't worry about the report itself.
I will leave that up to you.
A. What was the date of Dr. Harris' review?
Q. December 13, 1960.
page 267

~

Mr. Siciliano: Sorry, Your Honor. I have reference to a
five-or six-page report from Dr. Harris.
By M. Siciliano :
Q. Let me ask you, Mr. Ward, have you had occa·sion to
review Dr. Harris' reports in the last several weeks?
A. I have glanced at them. I have not read them word for
word. They are awfully long and voluminous.
·
Q. Are you able to tell us without looking at those various
reports in substance what he said with reference to Dr. Edith
Potter, a pathologist at the University of Chicago?
A. I remember he mentions Dr. Potter and calls her a foremost authority in pediatrics-Wait a minute, is she a pediatrician or pathologist?
Q. Pathologist.
page 268 ~ A. Pathologist.
Q. By the way, he analyzed this case himself,
didn't he?
A. We are talking about Dr. Harris?
Q. Dr. Harris.
A. Dr. Harris does this for us-he takes a medical case
and analyzes every individual point on both sides of the
fence and gives us background and details as much as he
can.
Q. Does he handle all of your malpractice cases as far as
Aetna goes?
A. Not necessarily. We use him on the complex cases. A
routine case, he might not see it.
·
Q. Does he also handle orthopedic malp~aetice cases?
A. Dr. Harris reviews cases in all specialties.
Q·. Does he himself have a specialty?
A. I don't know, Mr. Siciliano. What he primarily does is
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he investigates medical literature and he explains these technical points in a simple way so that we can get some idea as to
what he is talking about. He tells us who the foremost men
in that field happen to be so we can see them.
Q. He was not called as a witness, was heY
A. Oh, no.
Q. His deposition was not taken, was it Y
A. No, because he knows nothing first-hand about this case.
All he does is review stuff we send him. Then he
page 269 ~ tells us what he thinks and how he analyzes the
medical situation.
Q. Do you know if he communicated with a Dr. Lewis
Diamond?
A. I don't believe he did, no.
I know he referred, I believe he sent us some pape~s written
by Dr. Diamond, either Dr. Diamond of Dr. Potter.
Q. Who is Dr. Diamond Y
A. Dr. Diamond I believe is a pediatrician. He is with
the Children's Hospital or Harvard Medical, University Hospital in Boston, or Cambridge, Massachusetts.
Q. He is considered by Dr. Harris as the outstanding authority on pediatrics, isn't that correct?
A. I believe that's correct, yes.
Q. Was he called for testimony in the Neyland case, do you
know?
A. He did not testify in the case.
Q. Was his deposition taken?
A. I believe not.
Q. You recall, do you not, that Dr. Diamond said, "A
liberal use of exchange transfusions can prevent erythroblastosis.''
A. I don't recall that, no, sir, but if the report is here, and
if you say it is in there, I would accept it.
Q. Thank you. That was my reading as of last evening.
Do you recall that the file indicates that there
page 270 ~ was a difference of opinion medically on the use
of the Coombs test?
A. No, sir, I don't recall.
I think there is a difference in opinion in the weight to be
given to the Coombs test.
· Q. Do you recall that Dr. Harris, after he had evaluated
the medical picture in this case, stated tha:t Dr. Price was
lulled into a false sense of security-these are ·his exact
quotes-" by the mistaken Coombs test."
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A. Where is that, Mr. Siciliano?
Q. In Dr. Harris' opinion at the end of his report.
A. Which report is it, sir T
Q. I have the date of December 13, 1960.
A. Are you sure you don't have that report?
Q. I'm sure I don't. Thank you.
If I made up stories I would make up one better than
that.
A. I'm trying to find the paper. I didn't think you would
make up any story, Mr. Siciliano. You know you were the
!ast one with this file. You ought to know where everything
IS.

Q. I'm sure that is true.
Here is a report dated January 29, '62, Mr. Ward. Let me
ask you-

Mr. Siciliano: Perhaps Mr. Duff wants to see
it first?
Mr. Duff: May IT
Mr. Siciliano: On the same subject.
The Witness: Are you referring to the last page or the
whole report T
page 271

~

By Mr. Siciliano:
·Q. I haven't read the whole report this minute. I happened to see the same =subject matter on the last page of this
renort. I read it last night.
Mr. Ward, your attorney suggests you read the entire
paragraph.
Mr. Duff: If you want him to read it, all right. I won't
interpose an objection.
Mr. Siciliano: I understood you wanted him to read it.
Mr. Duff: No, he is your witness.
The Witness: You had better make up your mind, though.
Read this paragraph, sir?
By Mr. Siciliano:
Q. Yes.
A. ''There obviously was an error in the fetal blood typing
as done by Dr. Dolan because it bas since been proved by
Dr. Osear Hunter that the infant's Rh type, if
page 272 ~ Rb positive-''
I think that "if'' should be "is".
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"This error in blood typing apparently threw our assureds off guard but again we must raise the question as to
whether an exchange transfusion would have been done even
if the correct Rh typing had been reported. Certainly there
were no indications in the fetus at the time of delivery to
show that an exchange transfusion should have been done.
"Many authors do not give exchange transfusions until
there is evidence of bilirubin encephalopathy. As Dr. Price
states, once the jaundice had developed, further consultation
and blood testing would normally be done and I am unable
to find that such was done by Dr. Dolan in the file.
"This could well be a weak spot in our defense although it
is very questionable whether there would have been any
change in the outcome even if the patient had been given an
exchange transfusion at that late date."
Q. Now, Mr. Ward, I would like to make further reference,
if you don't mind, to a report of Dr. Harris which, according
to my notes, was December 13, 1960.
Do you recall that in the various reports that
page 273 ~ you have read, I think you said from time to time,
from Dr. Harris, that Dr. Dolan felt that the
other doctors should have been more on the alert. Do you recall reading such a thing in his report?
A. I wish I could see that report, Mr. Siciliano. I don't
remember specifics like that, sir.
Q. Perhaps you can g-et some assistance. I just don't want
-In mv estimate it is there someplace in that file for I think
I read that last night.
Now, Mr. "'Ward, may I ask you, please, to turn to a letter or
interoffice or intraoffice communication from your Mr. James
Welch who I think you said was your supervisor, one of them,
May 17, 1961.
A. May 17, '61.
Q. Mr. Ward, I think generally that follows according to
dates.
A. It is all mixed up. How about May 24 '61 ~ ,January
~-

.

'

' May 17, '61.
Q.
A. It should be right here.
Let me ask you the purpose of that letted The referenceQ. With further reference to Dr. Harris' report, do you
recall reading that it was Dr. Harris' medical
page 274 ~ opinion that a child, that if a child is Rh-negative
it cannot have erythroblastosis~
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A. I would believe that.
Q. Mr. W ard,-and I'm almost finished, near the end of
that file I believe there is a report from Dr. Diamond dated
November, '58-I think it's near the end of that file, perhaps
of this file, those yellow pages.
In its absence I would like to ask you this question with
reference to Dr. Diamond, that if it was not his medical opinion that when in doubt he would recommend an exchange
transfusion rather than risk kernicterus?
A. I don't know, Mr. Siciliano.
Q. Whether he said that?
A. I don't remember anything like that. Perhaps we could
find the report itself, sir.
Q. Mr. Ward,A. Perhaps this is it. This is a typewritten copy of some
writing by Dr. Diamond. These were not made to us.
Q. These are writings, you say?
A. Yes. This is, Dr. Harris found some literature written
by Dr. Diamond.
Q. Yes, that is the material to which I am referring.
Would you look at that page of material and see if that is
not one of the medical statementspage 275

~

Mr. Duff: Would you mind asking him the date
of that, please?

By Mr. Siciliano:
Q. What is the date of that?
A. This is attached to a letter from Dr. Harris dated May
16, 1961.
Now, this statement on erythroblastosis and kernicterus
was written by Dr. Lewis Diamond in November, 1958.
Mr. Duff: '58, did you say?
The Witness: '58.
Bv Mr. Siciliano:
·Q. What does he say about an Rh-negative baby couldn't
have erythroblastosis T
A. I don't know whether this is what you want. Here is one
statement:
"A fair number of infants with erythroblastosis, :having a
positive Coombs test will show negative Rh test if the lab-
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oratory is not careful in the use of powerful serums and the
interpretation of results.''
That doesn't answer it.
Q. No, sir.

You don't have any independent recollection of his having
stated that~
page 276 ~ A. I can't remember all of this, sir.
Q. Now, Mr. Ward, going back, if you don't
mind, to the other claimants, what advantage was it to Dr.
Price not to have Dr. Dolan in the case?
Mr. Duff: Your Honor, I object to that. I don't think it's
at all proper.
The issue here is whether or not the Aetna has exercised
good faith for Dr. Price. 'rhis was a legal judgment made by
Mr. Laskey. I think the explanation ought to come from him.
As to what advantage it was to Dr. Price is completely immaterial. It is not our burden to show that at all I think it's
improper. The fact remains that Dr. Dolan was not named as
a defendant.
The Court: I don't think the question is properly framed.
There hasn't been any testimony that there has been any
advantage to anybody by having anybody else in the case.
You say you assume that there is some advantage. I don't
think this witness has to assume that.
Mr. Siciliano: Your Honor, as I recall, Mr. Galiher stated
that there is a third-party practice in the District of Columbia. If such a practice was available to the Aetna Company
through its attorney, it was not done. I believe this is part of
the testimony.
The Court: You are assuming that there is
page 277 ~ some advantage. I don't understand that the witness has testified or there is in l'lvidence, any
testimony concerning an advantage of having or not having
a person in the case.
Bv Mr. Siciliano:
·Q. .You have stated, have you not, Mr. Ward, that Dr.
Dolan was covered at that time by your company?
A. Yes, I did.
Q. Mr. Ward, in the many years in which you have handled
claims, what percentage of claims would you say go to jury
verdict or verdict of any kind in Court?
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A. I don't know that I have ever kept statistics or anything
of that sort, Mr. Siciliano.
Q. Would it be fair to say that you don't go to verdict in
more than half of your claims~
A. You don't go to verdict in more than half-well, perhaps this will help a little bit.
There are thousands of lawsuits that are filed that are
later withdrawn or abandoned or dropped or something like
that. So that by the time something is set for trial, you have
weeded out an awful lot of cases.
Now if you get down to percentages, I'd have to say that
very few cases go to the jury of all cases filed.
Q. So that the vast majority doesn't get down to jury verdict, is that right~
page 278 ~ A. I would believe so, yes.
Q. And in the vast majority of the cases that
don't go to jury verdict there is payment of some kind made,
isn't that also so~
A. Oh, no, not at all. There is an awful lot of suits filed
that the plaintiff's lawyer gets discouraged and drops, or he
abandons or he just never takes any action.
Q. Are you trying to suggest that there are more cases
abandoned by non-payment than by payment ~hort. of jury
verdict~

A. No, sir. I'm trying; to say-What I'm trying to say is
that out of thousands of cases filed, not a lot of cases get to
trial and I'm trying to say some of the reasons why some of
them don't besides payment.
Q. Tell me some more reasons why they don't g-et to trial,
sueh as payments.
A. Oh, sunpose somebody dies. That is an occasion where
a case would not get to trial.
Q. Go ahead.
A. Or suppose the witnesses have died or left the jurisdiction: something- like that.
Q. I understand that.
Tell us about the cases, thoug·h, that don't g-o to verdict because of a payment.
Mr. Duff:
page 279 ~ it? I think it
talking- about
Mr. Siciliano: I think
ing about.

What is it you want to know about
is a mighty broad question. He is
other cases, not this case.
this witness knows what I am talk-
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Mr. Duff: Maybe he does.
Mr. Siciliano: I'm not asking you.
Mr. Duff: I'm objecting.
The Court: Objection sustained. It doesn't appear to be
an understandable question as far as the Court is concerned.
Suppose you reframe it.
By Mr. Siciliano:
Q. Mr. Ward, I have asked you about the vast majority of
the cases that don't go to verdict and you have explained that
some of them are abandoned, either through the absence of
witnesses or by death, or by some discouragement in the part
of the plaintiffs. I understand that.
I'm asking you what amount of those cases that don't go
to verdict don't go to verdict because of some payment.
A. There are many cases that don't go to verdict because
of a payment. I cannot give you the percentage.
Q. Would you say that more than half of your claims don't
go to verdict because of some paymenU
A. Let me understand that question a little better, sir. I
didn't quite catch it.
page 280 r Did you ask me if more than half our our cases
don't go to verdict because of paymenU
Q. Some payment, } es.
A. And you are talking about from the time the original
files onQ. From the minute you get the claim until the minute it
is dosed in your office.
A. I'd say that a lot less than half are paid.
7

Mr. Siciliano: I have no other questions.
Mr. Duff: Your Honor, might we have a five-minute recess before c.ross-examination starts, please 1
The Court: Take a ten-minute recess.
(A short recess was taken.)
The Court:

Bring the jury back.
CROSS EXAMINATION.

B:v Mr. Duff:
Q. Mr. Ward, Mr. Siciliano asked you a number of questiom; about claims that you pay and claims that you don't pay.
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I would like to inquire in determining whether or not your
Claim Office pays claims, is liability not the most significant
factor?
A. It is the main factor, yes.
Q. Now, directing your attention to cases where in your
judgment based upon your investigation, there is
page 281 ~ no liability, what percentage of those claims are
paid?
A. I would say less than half.
Q. Where there is no liability at alH
A. Oh, no liability. We try not to pay any claims that there
is no liability in, Mr. Duff.
Q. Why is that?
A. Well, in the first place, we are actually trustees of the
public's money. Our rates are based upon the amount of our
payment.
Now, under very close supervision by the various States
and Federal Government, we have to justify what we do. If
we don •t justify it, they will not allow a claim payment to go
in the premium rates. Therefore, it would actually, the money
would come out of our capital rather than out of our claim reserves and premium reserves.
So that we have to justify the things we do. We have to
have sound reasons for them.
Q. I assume from what you have said, the cases where no
payment is made are the ones where you feel there is little
or no liability.
A. That's right, yes.
Q. Now, suppose you have a case other than of liability.
You recognize that your policy holder has done somethingwrong, was negligent. Is that settled, normally~
page 282 ~ A. We pay it just as quickly as we can.
Q. Now, Mr. Siciliano asked you some questions about reserves. The $18,000 reserve that was carried
on these cases, do I understand correctly was divided up
among- five different cases?
A. That's right, yes.
Q. Why was that Y
A. Well, what we are trying to do is, we are trying to set
up in this case money that is sufficiently large to take care of
the exposure of expenses, attorney's fees, and things like
that.
Q. That is distinguished from what you termed a liability
reserve or an indemnity reserve?
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A. Yes.
Q. What is that latter type of reserve in the insurance industry?
A. In a case of liability, you put up the number of dollars
against a case that you think you will have to pay.
Q. That is not the kind of reserve that you are talking
about here?
A. No, sir.
Q. This was merely for expenses and so forth Y
A. That's right, yes.
Q. Now going back for just a moment, if we may, to the
question of payment of claims, is there any differpage 283 ~ ence in the handling in your office of a medical
malpractice case against a physician than, say,
any other kind of case, an automobile accident Y
A. There is a major difference, sir.
Q. Would you explain that kindly to the jury?
A. Yes.
Let us say in an automobile accident you run into a parked
car. When we pay the owner of the parked ca;o, there is no
criticism of our policy holder. There is no admission. There
is nothing that will damage him. In other words, instead of
damaging him you make your policy holder look good. He
looks like a responsible citizen.
Now, in a medical malpractice policy, you have got an entirely different sort of situation. You have got a situation
where you are dealing with that most precious asset, you are
dealing with a man's reputation, his professional reputation,
and his standing. So that you are no longer involved alone
with dollars. You are involved with people. That is more
important to us, especia1ly a man's professional reputation
and ,standing.
Q. Is that the reason, Mr. Ward, as has come out in evidence, that there is the written provision in your policy that
your company cannot settle a malpractice suit. without the
written permission of the physician?
page 284 ~ A. That was put in our policy for that specific
reason, so that a doctor would not only have our
utmost consideration, but he could also control his professional reputation.
Q. I ask you, Mr. Ward, to tell the gentlemen of the jurv,
when was the first time that Dr. Price asked Aetna to settle
this case?
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A. It was after the case had been in trial for several days,
sir.
Q. Is that the letter of March 6, 1962 T
A. That was the letter.
Mr. Duff: May I ·see that exhibit, please, Your Honor?
By Mr. Duff:
Q. I hand you Plaintiff's Exhibit 9 and ask you if that is

the letter?
A. That is the letter. That is the first time that Dr. Price
ever asked us to make any settlement.
Q. Is there any explanation in that letter as to why he feels
that you should settle the case T
A. No, sir, I don't think ·so.
Q. Is there any indication that the circumstances that had
existed over the last six years had changedYr. Siciliano: Your Honor, that letter speaks for itself.
There is a phrase in there, ''in the ·circumstances,'' and I believe that the answer of this witness would only,
page 285 ~ could only be a conclusion that this jury will have
to determine.
Mr. Duff: All right, sir. I will accept Counsel's objection and may I hand the letter to the jury and let them determine that conclusion themselves.
Mr. Siciliano: They have already had it read to them.
Mr. Duff: Do you object to them seeing it?
Mr. Siciliano: No.
By Mr. Duff:
Q. Mr. Siciliano has asked you a number of questions, Mr.

Ward, about the factors that you took into ·consideration in
appraising cases. I want to explore that with you very briefly
and then I will be through.
Did you consider thiO! opinions of your insureds as to whether they were guilty of negligence?
A. I did, very strongly.
Q. I ask you if Dr. Price ever advised you that he was
guilty of negligence?
A. On the contrary,Mr. Siciliano: Just a minute; Your Honor, I object to
that. The issue of negligence is not in issue in this case.
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Number two, Dr. Price is not competent to render an opinion on negligence. He was not competent at that time. I think
it is immaterial what Dr. Price felt with respeet to his negligence.
page 286 ~ Mr. Duff: If there is ·any question in Your
Honor's mind I would like to be heard on this
rather fully.
The Court: Objection overruled.
Mr. Ellis : Exception, please.
(The Reporter read from the record as requested.)
The Witness: On the contrary, Dr. Price from the very
beginning ·of this case, to as late as two or three weeks ago,
consistently told us that he was not to blame for this damage
and that in no sense of the word was he negligent nor was he
guilty of malpractice.
Mr. Siciliano: Your Honor, I ask that answer be stricken.
I think the question was directed to what Dr. P1·ice may have
told him prior to the trial. Anything that Dr. Price may have
said since the trial is very conclusively not an issue for the
issue of negligence has long ago been determined.
Mr. Duff: I think the answer is part of the general picture, Your Honor.
Mr. Siciliano: I believe it is not, Your Honor.
Your Honor, I think, allowed the question with respect to
what Dr. Price may have told Aetna in regard to what it
really-negligence he may have been guilty of prior to the
trial.
The Court : If I understand the witness's answer correctly, it is that Dr. Price's attitude with respect
page 287 ~ to whether or not he was guilty of neg-lig-ence or
malpractice has never changed. It would seem to
be responsive to the question.
The objection is overruled.
Mr. Siciliano: Exception, Your Honor .

.By Mr. Duff:
Q. Mr. Ward, did I understand you to say thnt you placed
some reliance at least on that opinion of Dr. Price?
A. Yes, I considered it most important.
Q. Now, you had other insureds that were involved in the
Ne:vland case.
A. Yes, I did.
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Q. I ask you to please tell us if Dr. McCollum ever told
you that Dr. Price was guilty of negligence-

Mr. Siciliano: If Your Honor please, I object to that unless it can be shown that Dr. McCollum ever saw this baby
after it was born. He didn't deliver the baby. And, perhaps
I'm mistaken, I don't recall any testimony that Dr. McCollum saw the baby.
Mr. Duff: Your Honor, the purpose of the question I
don't think is dependent on Dr. McCollum's seeing the child.
It normally would be hearsay, I concede, but it is not being
asked for the purpose of proving the truth of it but merely to
show what was in Aetna's mind at the time. I think under
well-recognized rules we are entitled to show all
page 288 ~ factors that they had to consider.
Plaintiff's Counsel has been able to bring in
many things that they had before them. We are just trying
to show the other side of it, sir.
The Court: Do I understand your question to be, did Dr.
McCollum ever advise Mr. Ward that Dr. Price was guilty
of malpractice Y
Mr. Duff: Yes, sir.
The Court: The objection is overruled.
The Witness: He did not.
By Mr. Duff:
Q. I ask you if Dr. Latven ever advised you that Dr. Price
was guilty of malpractice?
A. When we asked Dr. Latven that, he said that Dr. Price
was not guilty of malpractice.
Mr. Siciliano: Your Honor, I object to any question calling for a conclusion of negligence on the part of any doctor
because I don't feel they are competent to render such an
opinion.
Mr. Duff: I understand your objection ..
The Court : I understand the purpose of the question is
not to determine the fact but what information was divulged
to Mr. Ward that resulted in the investigation of the insurance company. For that purpose it will be adpage 289 mitted for that purpose only.
Mr. Duff: That is precisely our purpose, Your
Honor.

r

Aetna Casualty & Surety Co. v. Weldon A. Price

167

Wallace T. W Mtl.
By Mr. Duff:
Q. Mr. Ward, I will ask you in the course of your investigation, did you at any time consider the opinion {)f Dr. Detwiler, Dr. Price's partner!
A. Yes, we did.
Q. Did you ever learn from him a.n opinion that Dr. Price
was guilty of malpractice t
A. Dr. Detwiler had no criticism of any of Dr. Price's actions.
Q. How about Dr. Dolan, pathologist at the hosiptal Y
A. Dr. Dolan had no criticism of Dr. Price's actions.
Q. I ask you if in your investigation, do you know whether
or not Dr. Oscar Hunter and Dr. Jonathan Williams were
contacted!
A. Yes, we had both of them contacted.
Q. Did they advise you that Dr. Price was guilty of malpractice!
A. They did not.
Q. Did any physician from the onset of this case until you
received that letter of March 6, 1962, ever furnish you any
information indicating that this gentleman had not performed
the normal standard of care requisite in Arlington County?
A. No, sir, no one ever furnished us any inpage 290 ~ formation other than Dr. Price did everything
proper.
Q. Now, Mr. Ward, were you aware of the fact in the appraisal of the case, and in formulating your appraisal, were
you aware of the fact that, aware of the fact and the significance, I might add, tha.t the Neyland child developed jaundice
only after 50 hours had elapsed from her birth t
A. Yes.
Q. Were you aware of the fact that she had no enlarged
spleen?
A. Yes.
Q. Were you aware of the fact that her liver was normal!
A. Yes.
Q. I ask you if you were aware of the fact that the Coombs
test was negative?
A. Yes.
Q. That a subsequent Coombs test one month later was
neg-ative?
A. Yes.
Q. Were you aware of the fact that there were no atheroid
movements about the child's arms or legs?
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A. I'm not sure what that word means, Mr. Duff.
Q. I'm not really sure that I know what it means, either,
but do you recognize the word as such. We will
page 291 ~ ask Dr. Price to explain it.
If you don't I will pass on to something else.
A. Now, perhaps this is what you want to knowMr. Siciliano: Your Honor, I thinkMr. Duff: I will withdraw that, Mr. Siciliano.
Mr. Siciliano: Thank you.
By Mr. Duff:
Q. Were you aware of the fact that there were no clinical
signs of erythroblastosis other than the jaundice at 50 hours~
A. Yes.
Q. And did those factors enter into your evaluation of this
case, sid
A. Yes.
Q. Mr. Ward, as the result of the factors that I have
asked you about, will you tell us what conclusion Aetna arrjved at as to tht: probabiHties of successfully defending Dr.
Price~

A. We thoug·ht that the chances of defending Dr. Price
were overwhelmingly in our favor. That is, tha.t we would
be successful.
Q. Did that opinion continue right through the trial1
A. Yes.
Q. Did you learn or we1·e von aware of any medical expert
that testified unequivocally that this child had kernicterus 1
A. No one did so.
·page 292

r

Mr. Siciliano: May I ask that that last question be read, sir?
Mr. Duff: Sure.
(The reporter read the last question.)

By Mr. Duff:
Q. Do I understand, sir, that your judgment was a consensus one of Mr. Laskey and yourself and your Home Office~

A. Yes, sir.
· Q. Do I understand that from your testimony it took into
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consideration all of these various probabilities and possibilities?
A. Yes.
Q. There was no question in Aetna's mind, was there, that
the child was seriously disabled?
A. No question at all.
Q. Was your judgment an honest one?
Mr. Ellis: That is for the jury to determine in this case.
The Court: Objection sustained.
Mr. Duff: Note our exception, please, sir. I don't think
that is the ultimate issue under the cases.
By Mr. Duff:
Q. Was your judgment a carefully considered one T
Mr. Ellis : Again, these are-I think they
are conclusions.
The Court: I think he has te.stified to it. Objection is overruled.
The Witness: Yes, it was.
Mr. Duff: Thank you, Mr. Ward.

page 293

~

RE-DIRECT EXAMINATION.
Bv Mr. Siciliano:
·Q. Mr. Ward, you stated that it did not come to your attention that any medical doctor had appraised you or the file
that there was a suggestion of kernicterus, but didn't you
hear Mr. Galiher here this morning and yester·day say that
Dr. Williams said that the child had kernicterus?
A. I heard Mr. G,aliher. He talked about a statement that
he claimed to have had in his file, that I have never seen.
Q. Do you know what Dr. Williams said at the trial with
respect to kernicterus? Don't you know that Y
A. To what do you refer now, Mr. Siciliano 7
Q. You may recall that Mr. Galiher stated, and he read
from the record, that Judge Hart himself asked Dr. Williams
whether or not the child had kernicterus and Dr. Williams
said Yes. Remember Mr. Galiher's saying that this morning?
You don't recall that?
A. I don't recall that, no, sir.
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Q. Now, Mr. Ward, in spite of the fact that you
and your group of men who considered the possibilities and probabilities· of winning this case,
in fact it was lost; isn't that right?
A. It was, yes ..
Q. Now, Mr. Duff has asked you about the various conclusions of these various doctors with respect to whether they
thought-Dr. Latven, Dr. McCollum, Dr. Detwiler, whether
they thought Dr. Price was guilty of negligence and you are
satisfied with their answers that they said he was not. Is
that right?
A. That's right.
Q. Mr. Ward, you are a lawyer and you have been a Claims
Manager and one of the main functions you have is that of
investigating; you are out to find facts, are you not Y
A. Yes, I am.
Q. You are not inttrested in conclusions, are you Y
A. In this sense of the word, Mr. Siciliano: If a doctor
says another doctor is guilty of malpractice, then we ask
him, on what do you base your opinion.
Q. In your automobile cases-and you made a reference
to it, when a man tells you he did not run through a red
light, don't you investigate the fact surrounding what your
your own insured told you and many times run counter to
what he himself told you based on the remainder of your investigation? Don't you do that Y
page 295 ~ A. Mr. Siciliano, I have seen many cases where
a policy holder would say he did not run a red
light and we would do nothing further. I have seen other
cases where for various reasons we would have to investigate
much further.
Q. You find, when you do investigate the remainder of the
facts, you find you reach a conclusion that he did run the
red light, isn't that so?
A. Most of the time, we find that our policy holders have
told us the truth; I'd say the greater majority of times.
Q. Mr. Ward, I wasn't talking about truth or falsity. I
was talking about what t'he insured told you for it is true,
is it not, that many people claim to have been on a green light
or red light and they can be mistaken without being untruthful, isn't that right Y
A. Yes, they could make a mistake. But your question, sir,
page 294

~

Aetna Casualty & Surety Co. v. Weldon A. Price

171

Wallace T. Ward.
was, did we investigate to find if he had told us the exact
facts.
Q. Yes.
A. That is a matter of truth rather than mistake.
Q. Is it?
A. That was the impression I gathered from your question, sir.
Q. Now, you have made reference to the fact that medical
policies, you must have written permission of a
page 296 ~ doctor; isn't that righU
A. That's right, yes.
Q. Let me ask you: Mr. Ward, when you are contemplating a payment of a medical malpractice case do you first get
the permission of the doctor or do you first arrive at some
figure that you want to offer to the plaintiff1
A. I first find out if the doctor is to blame. If he is not to
blame that is as far as I go towards considering payment.
Q. I am talking about the sequence of the written permission from the doctor.
A. The written permission is only gotten after we have
completely investigated the case, have come to a conclusion,
after which we sit do\\'11 with the insured and present the situation to him.
Q. .You don't wait for the doctor to tell you to spend your
money, do you 1
A. I am not sure that I understand your question.
Q. The question is, do you wait for the doctor to tell you
to settle a case or do you tell the doctor that you think the
case ought to be settled and then seek his permission?
A. Many times a doctor tells us he thinks the case ought
to be settled. Other times we tell the doctor we think a case
ought to be settled. There must be full agreepage 297 ~ ment between us.
Q. Now, I think the first answer you gave Mr.
Duff was that you were a trustee of the public's money, isn't
that right?
A. That's right, yes.
Q. You are also a trustee of the insured's money when the
suit is in excess; isn't that right?
A. Yes, we are.
Q. Do you think you were a trustee of Dr. Price in this
case?
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A. I think we were up to the time this case was finally disposed of, yes.
Mr. Siciliano: I have no other que,stions .

•

•

•

•

•

WELDON A. PRICE,
was called as a witness and, being first duly sworn, was examined and testified on his oath as follows:
page 298

~

DIRECT EXAMINATION.

By Mr. Siciliano:
Q. Dr. Price, will you tell the Court and jury your full
name, please?
A. Weldon A. Price.
Q. Excuse me. Where do you live, Dr. Price?
A. Arlington, Virginia.
Q. .You have a practice in Arlington, Virginia, do you?
A. I have, for many years.
Q. How many years Y
A. Over 20 years.
Q. Dr. Price, you are a medical doctor, isn't that right,
with a speciality in pediatrics Y
A. That is true.
Q. You were the defendant, were you not, in the case which
we have been referring to as the Neyland case, in the United
States District Court for the District of Columbia, isn't that
correct?
A. That's true.
Q. There were verdicts returned against you, were there
not. in the sums of $20,000 and $100,000?
A. That's true.
Q. And there is a deficiency a.t this moment of some $50,000
plus interest from March 10, 1962, together with
page 299 ~ costs: js that correct?
A. That is true.
Q. Dr. Price, are you able financially to repay that amount?
A. Well, I can pay it if I scrape up everv little thing I
have. Won't leave anything left for my family for the rest
of my life.
Q. Dr. Price, referring you to the case in the District of
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Columbia,. were you represented by any other Counsel other
than Mr. Laskey at the trial table and before the trial Y
A. No, sir.
Q. Did there come a time when you hired- me as your attorney¥
A. Yes, sir.
Q. When was that?
A. That was at the termination of the trial, after the verdict had been returned.
Q. During the trial, did you have occasion to see me from
time to time during your trial in Court Y
A. Yes.
Q. Do you know the circumstances of our having met at
the Court¥
A. During one of the lunch recesses, we met out in the
hall with Dr. McCollum and Mrs. McCollum and
page 300 ~ you and I. Then we went over to, I think, lunchone of the nearby Government cafeterias.
Q. Dr. Price, before the trial, from time to time did you
meet and talk with Mr. Laskey?
A. Yes, I did.
Q. Did you meet with him in the company of the remaining doctors in this case, including Dr. Dolan?
A. Yes, we did .

•

•

•

•

•

JOHN L. LASKEY,
was called as a witness by and on behalf of the plaintiff and,
being first duly sworn, was examined and testified on his oath
as follows:
page 301

~

DIRECT EXAMINATION.

Bv Mr. Siciliano:
·Q. Mr. Laskey, will you tell the Court and jnry your full
name?
A. John L. Laskev.
Q. Mr. Laskey, you are a practicing attorney in the District of Columbia, is that correct?
A. That's correct.
Q. And have been for many years?
A. Since 1935.
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Q. And among other things you are a past president of the
District of Columbia Bar Association, isn't that right Y
A. Yes, I succeeded to the president who died. I was not
elected to the office. I was elected vice president.
Q. You were in practice for many years, were you not, with
your father who is now deceased Y
A. Yes, I was with my father from '35 to '39. And then
I was with the Government as Assistant United States attorney for and with the Office of Price Administration, and
attorney in private practice with my father just a little less
than a year before he died.
Q. Mr. Laskey, how long has it been that you have represented the Aetna Casualty Company in tori litigation Y
A. I have represented them consistently since
page 302 ~ 1947. There may have been a few eases prior to
that time. My memory is not certain.
Q. Was your father also retained by the Aetna Company
before you?
A. No, father's close friend and office associate had represented the Aetna for years. They were not partners but Mr.
Arth had represented the Aetna, who was father'·s associate.
Mr. Arth had been first Assistant and father was U.S. Attorney. They had an offi-ce-sharing arrangement and were
very close. Mr. Arth represented the Aetna. He was getting
along and asked me to do the trial work for him.
Q. Mr. Laskey, there came a time, did there not, when you
were retained by the Aetna Casualtv Company to represent
Dr. Price among other doctors to defend an action that was
filed against four named doctors, whose names are Dr. Latven, McCollum, Price and Detwiler. Isn't that c.orrect?
A. I was first retabed to represent Dr. McCollum who was
the only one of the four defendants who had been served at
that time.
0. Then later when Dr. Price was served, you then undertook to represent him. the company and Dr. Pt·ice, on their
behalf, wasn't that ri~ht Y
A. I was retained by the company to represent Dr. Price
a.s well as Dr. McCollum.
pA!!'e 303 ~ 0. You stated to the various doctors, did you
not, from time to time, that your representation
of the company would not in anv way mean that vou would not
renre~ent them as well? Did you say such a thing?
A. I don't understand your question.
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Q. In representing the Aetna Company, did you have occasion to tell the doctors that the amount of the suit was in
excess of the limits of their policies~
A. Yes, I told them that on several occasions.
Q. Do you recall whether by correspondence or orally, discussing with them the need or the lack of need of additional
counsel~

A. I didn't discuss the need of additional counsel. I didn't
feel the need.
I discussed with them their right to have additional counsel, yes.
Q. Now, Mr. Laskey, did you at any time prior to the trial
talk to any of the doctors with respect to a possible settlement of the claims~
A. This is prior to the trial~
Q. Yes.
A. It would have been very shortly before the trial I think
I did. No .settlement discussions with anyone representing
the plaintiff came up until Mr. Galiher came into
page 304 ~ the case. He came in within a matter of two to
three months before the case was actuallv tried.
•
Excuse me. I haven't quite finished.
Prior to that time the case had been handled from the
plaintiff's point of view in a very unusual way. And there
was no one in a position that I felt had any authority to discuss settlement. They had never brought it up. There were
several, if I'm notQ. You are speaking about Mr. Janousek?
A. And those who came in, in his behalf, as associate counsel.
Q. We have heard the names of Howard McGrath,A. He was one.
Q. He is not the former Attorney General, is he 1
A. No, he is no relation, as I understand.
Q. He at one time sharedA. Yes, I'm familiar-Beg your pardon.
0. He is a murh younger man than the Attornev General?
A. Yes.
'
Q. Former Attorney General?
A. Yes.
0. Had office's with Mr. Warburton, isn~t that correct,A. I don't know.
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Q·. -if you know?
A. I don't know.
Q. And when Mr. Galiher came into the case,
Mr. Laskey, it is true, is it not, that you were well known to
him and he to you?
A. Yes. Dick and I came to the bar about the same time.
And we have had frequent contacts over the years.
Q. You considered him a rather worthy adversary, did you
noU
A. I certainly did and do.
Q. As a matter of fact, you expressed an opinion, did you
not, that you felt that in determining the value of the case,
if any, you brought into play, in your own evaluation, the
fact that Mr. GaliheJ~ was now representing the plaintiffs.
Isn't that correct?
A. I'm sure I took that into consideration, yes.
Q. Now, Mr. Laskey, in evaluating this case or any case,
what are the factors that you bring into play in determining some figure for settlement in addition to weighing the
possibilities or the assets of your adversary?
A. I'm not sure I understand, Mr. Siciliano.
Q. What are the factors that come into play in your deciding an evaluation?
A. You first said of this or of any case. That is what. has
mepage 306 ~ Q. Let's talk about any case.
A. G~nerally?
Q. Yes.

page 305

~

Mr. Duff: Your Honor, I realize we have done this with
other witnesses lmt don't you think it would be better if wA
confine it to this case?
Mr. Siciliano: Yes.
Bv Mr. Siciliano:
Q. What. were the factors that you considered in evaluating- the Neyland case?
A. Actually they are going to be the same.
I think the first and most important consideration is the
question of liability.
I will enumerate them. If I would be permitted I would
·
like to elaborate on them.
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First, the question of liability. Then the element of exposure. And then factors unique to that case.
Liability, in considering that, I think breaks down into
two major considerations and that is proof of some act of
negligence which is different in a malpTactice case than in
other cases. And then equally important is the chain of causation between the so-called or alleged negligence and the results.
I consider those two factors equally in evaluatpage 307 r ing a case on a liability aspect.
In the damage aspect of :the case, you consider the extent of the possibilities of recovery.
In this case, it was from the start recognized that the exposure, the damage was such, that if any liability were found,
the damage aspect was very substantial.
Q. vVould you say it would be substantial to the point of
going beyond the limits ·Of the policies~
A. Yes, I considered that from the first time that the case
was referred to me, that the damage potential-I didn't
phrase it quite the way you have-I considered the damage
potential in this case as greater than the ad damnum clause
as originally stated which I believe was $180,000.
Q. In that regard, Mr. Laskey, at the beginning of the trial,
there was a motion, was there not, to increase the damage
clause for the sued amount to a greater amount~
A. There was a motion on the evening of trial which was
acted on by the Trial Judge on the first day of trial, if I'm
not mistaken. He may have ruled on it in his chambers while
we had other discussions.
Q. You opposed the motion, as I recall~
A. I did.
Q. However, the motion was granted as to the parent and
not granted as to the child, is that correct~
page 308 r A. That's correct.
Q. So that the suit went from a total of $280,000 to a total of $380,000, is that correcU
A. That's correct.
Q. Mr. Laskey, Mr. Whitlock was your associate, was he
noH
A . .Yes, he was at that time.
Q. Was he with you in 1956~
A. I don't know. I don't recall exactly.
Q. Do you Tecall when, approximately when, he came with
you~
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A. I think, and my memory for dates on matters of that
kind is not very good, but I don't think Mr. Whitlock was with
me more than three years. My recollection as to this, I'm
certain he left in 1962 when I merged my firm with my present firm.
Q. He is now in the Government, is he not?
A. Yes.
Q. Mr. Laskey, he stayed with you at the trial table, did
he not, throughout the trial?
A. Yes, he did.
Q. Who conducted the trial Y Was it you or Mr. Whitlock?
A. I conducted the trial in all instances.
Q. The Aetna Company retained you, did it not T
A. Yes.
page 309 ~ Q. Mr. Laskey, let me ask you, if I may, were
you in the Courtroom or within the Washington
area while the jury was out T
A. I was not in the Courtroom .after the jury retired except
for the balance of the day they retired.
Q. Do you know what time they went out, approximately?
A. I think it was late in the afternoon, some time between
three and four. I'm not definite on that.
The following day I was in town and was in my office.
Q. That would be a Friday, would it?
A. I believe that it was.
I stayed in town until approximately two o'clock on Saturday when I left town.
Q. Do you recall, Mr. Laskey, that there was a note sent
out by the jury for the Judge, the Trial Judge, and Counsel
to discuss T
·
A. Yes, I recall that quite well.
Q. Were you present at the discussion of how to handle the
note from the jury?
A. I was not present for a discussion. I received themessage from Mr. Whitlock. I don't know whether he was calling from the Judge's chambers or from the Clerk's chambers,
or from the corridor phone.
page 310 ~ Q. Were you in your office at that timeT
A. I was in the office at that time, yes. Mr.
Whitlock read me the note. And I decided what to do, discussed it with him, and then directed him as to my position.
From reading the record, he translated that correctly.
Q. That was on Friday, was it?
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A. I believe that it was.
Q. Was there any other note that you know of that was
brought in by the jury for discussion or disposition?
A. I don't recall exactly, Mr. Siciliano. I do not think
there was.
The note that I got had, or rather, that was read to me,
had two parts. But my recollection could be in error.
Mr. Siciliano: I have no other questions, Your Honor.
CROSS E.XAMINATION.
By Mr. Duff:
Q. Mr. Laskey, may I inquire of your membership in
various bar associations ~
A. I have been since shortly .after my admission a member of the D. C. Bar Association. Just when I joined the
American Bar Association, I don't recall, but it was probably
as soon as I felt I could afford it.
Q. Do you hold any membership in specialized
page 311 ~ bar associations?
A. Yes.
I am a member and have been for many years of the International Association of Insurance Counsel, of which Mr. Galiher is President thi·s year.
I'm a member of the Insurance Section of the American
Bar Association.
I'm a member of the American College, fellow, rather, of
the American College of Trial Lawyers.
Q. Would you mind telling us, sir, what is your rating in
Martindale-Hubbell~

A. It's A.V.
Q. Mr. Siciliano asked you a question regarding Mr. Whitlock. Was he referring to Mr. Richard Whitlock?
A. The only Whitlock that has ever been associated with
me, yes.
Q. Mr. Whitlock was a fully qualified lawyer and a member
of the bar of the District of Columbia, was he not, sir?
A . .Yes, he was. I considered him a very good research
man.
Q. And he participated in the Courtroom with you throughout t'his trial?
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A. He sat with me. I did not have him there for the actual conduct of the trial.
page 312 ~ Q. That was conducted yourself?
A. That '·s correct.
Q. Now, there has been some testimony of you being in
Florida while this jury was out. May I ask you if your response to Mr. Siciliano's question about leaving town at 2:00
p.m. on Saturday, is it your recollection that that was the
very day that the jury came back?
A. It was. And I left, I have forgotten the exact time that
train left but it was after 2 :00, maybe 2 :30, 2 :25, in that area.
I think it was a matter of an hour and a half later that the
jury returned.
I did go to the Courthouse on Saturday morning and before leaving I phoned Mr. Whitlock by prearrangement to
ascertain if the jury was still in session and made arrangements with him as to how to reach me.
Q. Mr. Laskey, may I ask you in the practice, in the District of Columbia, at that time, was there anything unusual
at all about a lawyer leaving the Courthouse and going to
his office while the jury was deliberating?
A. Nothing. As a matter of fact it is the rule with many
lawyers.
Mr. Duff: I will reserve further questions until hi·s recall.
page 313

~

RE-DIRECT EXAMINATION.

By Mr. Siciliano:
Q. Mr. Laskey, do you know what time the jury came in
with its verdict?
A. If I might see my file I think I could tell you.
Mr. Duff: Would you 1ike to show him?
Mr. Siciliano: Can we agree on that?
The Witness: I think it was around four o'clock.
Mr. Duff: Just one minute, sir. I think we can stipulate
this.
The Witness: I know I got the message at Raleigh, North
Carolina.
·
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By Mr. Siciliano :
Q. Mr. Duff has handed me what appears to be the Judge's
notes. It appears to be 4:00p.m.Mr. Duff:

On Saturday,

By Mr. Siciliano:
Q. -would that be correct as far as you are concerned T
A. Yes.

page 314

•

•

•

•

•

•

~

RE-CROSS EXAMINATION.
Bv Mr. Duff:
·Q. Mr. Sicilian asked you regarding the factors that you
took into consideration in evaluating the case and you enumerated several of them.
As a result of your evaluation, what conclusion, sir, did
vou come toT
· A. That this was a case of no liability.
Mr. Duff: Thank vou.
Nothing further. ·

•

•

•

•

•

WELDON A. PRICE,
resumed the stand and, having been previously
page 315 r dulv sworn, was examined and testified further
as follows:

•

•

•

•

DIRECT EXAMINATION (Resumed)
By Mr. Siciliano:
Q. And hv "him", Dr. Price, did you understand me to
mt=>Rn Mr. Laskev1
A. Yes.
.
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Q. What did Mr. Laskey tell you with respect to representation of your caseY
A. Well, he assured us that he would represent us to the
best of his ability and equally as well as if he had been retained by us rather than being Aetna Insurance Company's
lawyer.
Q. Did you ever at any time prior to the trial feel that
Mr. Laskey was not representing you properly?
A. No, sir.
Q. Did you have any occasion to doubt Mr. Laskey's ability
up to the time of the trial1
A. We had all the assurance in the world that Mr. Laskey
was a very competent lawyer in this field and would represent
us well.
Q. Now, with respect to the trial itself, what
page 316 r incident occurred, if at all, that made you feel
that perhaps this was a case to require a letter
on your part requesting that the case be settled?

Mr. Duff: Now, Your Honor, I object to that question
both as framed and as to its substance. The doctor has not
testified that any incident occurred during the trial.
Secondly, if he did, I don't think it would be admissible.
He is a medical specialist, not a legal specialist.
Mr. Siciliano: I will repharse it.
Mr. Duff: Third, there is no pleading here that there is
any charge of anv negligent trying of the case. Negligence
rests in other fields other than the conduct of the trial.
Mr. Siciliano: I withdraw the question, Your Honor.
By Mr. Siciliano:
Q. Dr. P.rice, did there come a time when you wrote a
letter to Mr. Laskey with respect to settlement of this case?
A. Yes, I did.
Mr. Siciliano: Your Honor, I don't know what exhibit
that is.
The Court: Number 9, I think.
Bv Mr. Siciliano :
· Q. Dr. Price, look at that letter. Is that the same letter
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you heard read here today and which was exhibited to this jury?
A . .Yes, it is.
Q. Why did you write such .a letter~
A. I wrote the letter on that particular day because I
found out through you that there had been an opportunity to
settle this case within the limits of my policy and by that
day in Court, I was becoming rather apprehensive ·about how
this trial was going to turn out because even though I felt
that I was not guilty, there had been some events that happened ·such as at the onset of the trial, when the Judge allowed the amount being sued for to be increased by $100,000,
and when I saw the Neyland child in the Courtroom for the
first time, and realized the sympathetic effect this would
arouse on the jury, and also when Dr. Williams was questioned and attempted to qualify his diagnosis of kernicterus,
he was not allowed to do so. The Judge questioned him in detail and made it very certain that the diagnosis of kernicterus
on the chart stuck.
All these factors together, as I say, made me quite apprehensive as to the financial aspects of the case.
Inasmuch as I had this policy to cover that and not my reputation in the County, or any place, I felt that we should settle the case.
Q. What did you think you were buying when you were
paying premiums to Aetna Y

page 317

~

page 318

~

Mr. Duff: I object to that. I don't think that
is at all material. The policy should speak for
itself. I assume it will come into evidence. What the doctor had in his mind is completely immaterial.
The Court: The objection is sustained.
By Mr. Siciliano:
Q. Did you pay the premiums to Aetna for malpractice
insurance~

A. We have been paying premiums on that policy, on our
policies, Dr. Detwiler and myself, for a number of years, for
what we thought was protection against any malpractice action.
Q. Now, by the way, did you talk to Mr. Laskey on more
than one occasion prior to the trial Y
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A. Yes, we did.
Q. In any one of those talks, did you ever talk about the
fe8Jsibility or the advisability of the case being in Virginia
as against D. C.?
A. Several of the doctors in my hearing questioned this.
I questioned it and we never came to any clear understanding as to why, or at least l didn't come to any clear understanding as to why, the case remained in the District rather
than coming over to Virginia. I felt that it should be tried
in Virginia.
page 319 ~ Q. Dr. Price, did you provide at the request of
Mr. Laskey a lisrt: of names of doctors in support
of vour defense T
A. I recall supplying him with a list. I know we discussed
the case ahead of time and suggested to Mr. Laskey various
doctors who could be called and also told him that we were
at his command, that he was running the case, and any medical testimony that he felt that he needed, that we would go all
out and try to get it, try to secure it.
Q. Would you name some of the doctors, Dr. PriceY
A. Well, Dr. Raymond Holden, Chief of Obstetrics at Columbia Hospital.
Dr. Robert Hightower, pediatrician; Dr. Picot, obstetrician; Dr. Spence, neurosurgeon.
I think I suggested Dr. Folter, a neurosurgeon.
Q. Did you suggest the name of Dr. Burke of NIH?
A. Dr. Burke, that is Dr. Fred Burke. He was at Georgetown at the time.
Dr. Sidney Ross who does a lot of research work at Children's Hospital.
Q. Have you ever heard of Dr. Diamond?
A. Yes, I have.
Q. Do you know if the Aetna Company on your behalf
talked to Dr. Diamond or had written to him?
page 320 ~ A. Either talking to Mr. Laskey-I don't recall whether I saw a paper, a report that was received or in talking to him, but I hsd the distinct underf'lh!llding that he had communicated with Dr. Diamond and had
some evaluation of this case.
0. Do vou know who Dr. Diamond is?
A. Dr.· Diamond is a specialist in hematoloey and blood
disorders. particularly with relation to pediatrics.
Q. What is his reputation Y
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A. Well, he has written a number of books and articles
and is considered one of the better authorities in the country
on the subject of blood disorders.
Q. Who is Dr. Kenneth McCoy?
A. Dr. Who?
Q. Kenneth McCoy.
A. I think Dr. McCoy is a pathologist-that was another
doctor that was suggested by one of the other doctors-! believe Dr. Dolan suggested his name. He is a pathologist.
Dr. Palmer's name was also suggested. He is a pathologist.
Q. And Dr. Isadore Latman.
A. His name was also suggested. He is a radiologist at
Children's Hospital.
Q. Dr. Picot. I don't know if you mentioned him.
A. I mentioned his name.
page 321 ~ Q. Dr. Alden, from Annapolis, Maryland?
A. No, sir, I didn't suggest his name. I don't
know who ,suggested that one.
Q. Do you know a Dr. Anderson?
A. I think I recommended Dr. William Anderson. He is
a pediatrician over in Washington.
Q. Dr. Audrey Brown?
A. I forget which one of the doctors suggested her name.
She is also a specialist in hematology.
Q. How many of these doctors were called on your behalf?
A. Dr. Spence. Dr. Burke. Dr. Plllmer, I think Dr. Williams was not called by us. He testified.
Mr. Duff: You sav he did testify?
The Witnes8: Dr. Williams testified. He was not called
by us~ He testified, though.
I'm thinkin~r of all the various doctors who testified other
than the ones involved in the case.
By Mr. Siciliano:
· Q. I'm talking about only those called by Mr. Laskey on
vour behalf.
· Q. I can only think of the three right now. Maybe you can
refresh my memory.
·
page 322

~

Mr. Siciliano: Will Your Honor indulge me
for one second, please?
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By ·Mr. Siciliano:
Q. Dr. Price, prior to the mentioning of a sum of money
that you heard first from me during the trial, had Mr. Laskey ever talked about any sum of money with you with respect
to any settlement?
A. I don't recall any dicussion regarding settlement.
Mr. Siciliano: I have no other questions, Your Honor.
CROSS EXAMINATION.
By Mr. Duff:
Q. Can you deny that Mr. Laskey did talk settlement with
you several days before trial or do you just not recall it, sir?
A. I stated that I did not recall it. If I don't recall it how
can I either deny or not deny iU
Q. Can you deny it Y
A. I think that is a kind of a silly question.
Q. I want to know if you can deny that he talked settlement with you?
Mr. Ellis: The question has been answered to the doctor's
best ability. He said he did not recall.any conversation with
reference to settlement before the trial. Now he has answered the question as fully as it can be anpage 323 ~ swered. He cannot answer it any more. How can
he deny if he does not recall?
The Court : I take his answer to mean that he can neither
affirm nor deny it. If there is any other explanation of it he
can make it.
The Witness : I merely said that I don't recall having
any discussion with Mr. Laskey regarding settlement before
the trial.
By Mr. Duff:
Q. If Mr. Laskey should testify that he did have such a
discussion with you, you would not be able to ·say that he was
in error, would you, sir?
A. If I can't recall it I couldn't say it.
Q. All right.
Now, you were asked a question about why you wrote the
·
·
letter of March 6, 1962.

Aetna Casualty & Surety Co. v. Weldon A. Price

187

Weldon A.. Price.
There was no change in the medical picture at the trial at
all that motivated your writing that letter, was there, sir~
A. There was a change so far as I was concerned in the
way the case was presented by the opposing attorneys. I had
no fear that, as I say, when I went into this trial, that I was
guilty, but when I saw how Mr. Galiher was able to present
the facts that he had obtained and sensed the efpage 324 r feet that this was having in the Court, this made
me apprehensive.
Q. May I ask you, sir, if this question was asked you and
this answer given on your deposition taken in my office a
few weeks ago.
Mr. Duff:

Page 67, Mr. Siciliano.

By Mr. Duff:
Q. ''Question: Doctor, t.hen do I understand that the motivation for writing the letter was prompted by what you felt
was the sympathy being generated in the Courtroom, rather
than by any change in the medical picture over what you had
known it to be before the trial started~
''Answer: I still felt satisfied that I was not guilty on
the basis of the facts that I knew, but as I said before, it was
difficult to get these facts over to lay people as you have
found out this morning.
"Question: So it was the risk of sympathy that you were
concerned with?
"Answer: In other words, I felt that if I were being
judged by a group of doctors I would have no difficulty in
proving my innocence. But I was not being judged by a
group of doctors, I was judged by a group of lay people.
''Question : I understand.
page 325 r ''There has been nothing in the medical testimony which in any way changed your mind as to
your responsibility~
''Answer: That is true."
Is that not your testimony~
A. That is my testimony but that is not the answer to the
question.
Q. That is the que,stion I asked you, whether there had
been an change in the medical picture, sir. I limited it to
medical picture.
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Mr. Siciliano: Now, Your Honor, Dr. Price said that his
fears were brought .about by what the plaintiffThe Court: I understand what Dr. Price has said. There
is no pending question before him. So let's don't take up
the time of theMr. Siciliano: Beg your pardon.
By Mr. Duff:
Q. Dr. Price, were you present throughout the entire trial Y
A. Yes, I was.
Q. You heard the testimony that the initial examination
of Michele Neyland was perfectly norma.U
A. That ~s true.
Q. That the Coombs test was negative Y
page 326 ~ A. That's true.

..

•

•

•

•

By Mr. Duff:
Q. Dr. Price, your Counsel asked you with respect to Dr.or at least you responded to one of his questions with respect
to Dr. Williams testimony. Is it not true that at the trial
Dr. Williams backed .away from his diagnosis of kernicterus?
A. Let's say he attempted to back away from it.
Q. That was your understanding of what he attempted to
do.
Now, when did you first meet Mr. Laskey, may I inquire 7
A. The exact date I don't recall.
Q. Was it back at the inception of the case,
page 327 ~ 1956 or thereabouts?
A. Well, I met Mr. Laskey shortly after I received service over in D. C., the exact date I don't remember.
It was some time before the trial.
Q. Did vou come to see vou or did vou come to see him initially?
•
·
A. That I don't recall.
Q. You had several meetings, though did you not, during
the pendency of this easel
'
A'. We did.
0. Some of those meetings were even at Arlington Hospital?
A. I don't recall meeting Mr. Laskey at Arlington Hospi-
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tal. He was there when the depositions were taken by Mr.
Galiher.
Q. Were there any meetings in his home or in your homeY
A. There were meetings in his home.
Q. Were there meetings in his office~
A. And in his office.
Q. Were there meetings when all of you were together
including Dr. Dolan~
A. There were.
Q. All of you worked together, did you not, sir, in helping
Mr. Laskey develop the defense of this case~
A. We did the best we could.
page 328 ~ Q. Surely.
Now, when you wrote the letter of March 6,
1962, did you receive any response from Mr. Laskey~
A. I received it but I couldn't understand it very well.
Q. Well, I ask you if this was the response you received
from Mr. Laskey?
Would you take your time and examine that document, if
you please, sir?
A. Yes, this is the letter I received.
Q. Did you receive that from Mr. Laskey?
A. Yes.
Mr. Duff: Your Honor, we ask that this be marked for
identification only at this time.
The Court: It will be marked Defendant's Number 1 for
identification.
Mr. Duff: We are not introducing it in evidence at this
point.
(The document was marked Defendant's Exhibit 1 for
identification.)

By Mr. Duff:
Q. I would ask you, Dr. Price, in response to that letter,
did you do anything'? Did you furnish Mr. Lasky with any
information that you had not furnished him bepage 329 ~ fore receiving that letter~
Mr. Ellis: Your Honor, I don't know what the question
is directed to. The letter was written on Mareh 9. I think
the record ·will show that the case was already closed.
Wha.t are you referring toY
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By Mr. Duff:
Q. Upon receipt of the letter did you furnish Mr. Lasky
with any information that you had not furnished him prior to
then¥
A. No, sir.
I called him the same night that I wrote him the letter
to make sure he had the information.
Q. Dr. Price, have you ever paid any part of this excess
verdict¥
A. No, sir.

page 341

•

•

•

•

•

•

•

~

•

•

ROBE·RT H. DETWILER,
was called as a witness by and on behalf of the plaintiff and,
being first duly sworn, was examined and testified on his
oath as follows:
DIRECT EXAMINATION.
By Mr. Siciliano :
Q. Doctor, would you please tell the Court and jury your
full name?
A. Robert H. Detwiler.
Q. Where do you live?
A. 5027 North 30th Street in Arlington.
page 342 ~ Q. How long have you lived in Arlington T
A. Since 1919.
Q. You are a practicing physician in Arlington?
A. Yes.
Q. In 1953, Dr. Detwiler, tell us what hospitals in which
you had privileges?
A. I have always had privileges in all the local hospitals.
Q. Will you name some of them, please?
A. Georgetown, Columbia, Sibley, Casualty, when that was
here, Doctors' Hospital, Alexandria Hospital, subsequently
the Washington Hospital Center, Providence Hospital.
Q. Was that true up to and including February, 1962?
A. Yes.
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Q. Dr. Detwiler, at that time, did you have a policy of insurance with the Aetna Casualty Company 1
A. Yes, I did, sir. It was recommended by the Medical
Society. We all took the same policy at the time.
Q. Do you have such a policy with Aetna now?
A. No, sir, the Medical Society recommended that we
change after some time in 1962.
Q. Dr. Detwiler, did you have occasion to meet and speak
to Mr. Laskey-Do you know Mr. Laskey?
A. Ye,s, I spoke to him several times, I'd say
page 343 ~ approximately four or five times, once in my office, once in his office, once at Counsellor Galiher's office, and once at his home.
Q. What did he say to you with respect to his position in
the case of the Neyland family versus yourself and Dr. Price,
Dr. McCollum, and Dr. Latven 1

Mr. Duff: Just a minute, please, sir, before you answer,
Doctor.
I don't think that this is competent evidence. Dr. Detwiler
was not a party to the District of Columbia action. He was
never served. He was dismissed by the Court beforehand.
What Mr. Laskev may or may not have said to Dr. Detwiler
is of no materiality to this case. It is what he said to Dr.
Price.
I think it is completely immaterial, sir. I object to it.
The Court: On the foundation laid for the question it appears to be an improper one. Objection sustained.
By Mr. Siciliano:
Q. Dr. Detwiler, with whom are you in practice and with
whom were you jn practice in 1953?
A. I was in joint practice with Dr. Weldon Price.
Q. Were you sued in the District of Columbia, along with
Dr. Price and Doctors McCollum and Latven in the Neyland
case?
page 344 } A. No, I did not receive service, although I
thought I was jointly liable.

page 347

•

•

•

•

•

•

•

•

•

•

~

192

Supreme Court of Appeals of Virginia

Robert H. Detwiler.
The Court: The Jury will disregard Dr. Detwiler's statement that he was jointly liable with Dr. Price and considered
himself jointly liable with Dr. Price, under the policy of insurance, and the jury will disregard it.
By Mr. Siciliano:
Q. Dr. Detwiler, did Mr. Laskey at any time ever tell you
that you were not a named defendant in the suit?
A. No, sir.
When he came out to my office he told me that since they
had gotten a new Counsellor that the case had become serious
and that since I was a partner and the partner·ship policy
covered this, that it had become serious involving me, also.
Therefore, he said it would be wise to get out all the records
and do a little thinking about the case.
Q. Dr. Detwiler, did you know that at the start of the N eyland trial, that you were dismissed from the suit by the order
of Judge Hart~
A. No, sir, when I got the subpoena I thought
page 348 r that was practically the same as being guilty because I was informed,-not guilty, but involved,
because it was inferred that I was involved by virtue of even
having seen the child once the night it was born.
Q. Dr. Detwiler, did you ever meet with Mr. Laskey along
with the other-'Vas Dr. Dolan ever with you and the other
three doctors, with Mr. Laskey at his home~
A. Yes. We had a very pleasant evening at his home near
Spring Valley-Dr. Dolan, Dr. McCollum, Dr. Latven, Dr.
Price and myself.
Q. What did Mr. Laskey tell Dr. Price and the other doctors with respect to his representation?
A. We were all wondering why the case had to be tried
in Washington. We got two inferences although not absolutely direct replies. Th~ difference was that Dr. Latven didn't
have residence in Virginia.
Mr. Siciliano : No inferences.
Mr. Duff: That is mv obiection.
The Witness: He told us he did not have priviliges in Virginia. He also told us that since the suit had already been
served and set up in the District that it would be better to go
along· with it and served on Dr. Price and Dr. McCollum.

Aetna Casualty & Surety Co. v. Weldon A. Price

193

Robert H. Detwiler.
By Mr. Siciliano:
Q. What did you mean when you said he didn't
page 349 r have privileges in Virginia 1
A. He was not able to practice Jaw here because he didn't have the, I guess, license.
Q. What, if anything, was said about the relationship with
the various doctors to him with respect to his representation 1
A. He told us that if we wished, we could get a lawyer to
represent the whole thing. We thought that would be going
over this all over again. He said that he would represent us
to the best of his ability and that he had never lost a liability
case yet.
Q. What did he say about his fidelities or his trust, from
himself to the variomA. He said he would protect us as though he were our personal lawyer.
He was a ver:v· intellig-ent, good-looking man, nice office,
nice home. We trusted him with that statement.
Q. Dr. Detwiler, did you ever-Wl1en is the first time you
ever heard of any settlement ne~otiations in this case 1
A. Not until after the trial, sir. The night that Dr. Price
called me around eleven o'clock, he told me that we, he and
I, had been ,sued for 120-some thousand dollars. Judgment
against us was granted by the Court. It wasn't until the next
night that I talked to you, I believe, or the night
page 350 r after, I found out that I wasn't sued at all.
Q. Doctor, did you ever hear of the figure $45,000?

A. You told me that that had happened on the day before
the final day of the judgment, or one or two or threeQ. Had you hear of it before then~
A. No. If I had heard of that I would haveMr. Duff: I object to this. I don't think the witness's
opinion isThe Witness: May I repeat that, sir?
Mr. Siciliano: No, sir, you have answered my question,
Dr. Detwiler.
The Witness: We wrote a letter the night before when we
saw things going-
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CROSS EXAMINATION.
By Mr. Duff:
Q. What does it mean when you have house privileges in
the various hospitals~
A. The privilege of practicing medicine, sir, and pediatrics.
Q. Did you actualy go to those hospitals to care for new
horns?
A. Yes. I have been in all of them.
Q. Did you do that in 1953 Y
A. Yes, after the war when I came back I went
page 351 ~ to all of them.
Q. Sir?
A. After the war when I came back from the service I went
to all the hospitals.
Q. You did in 1953?
A. Yes.
Q. In fact you went there regularly, did you not, sir Y
A. Whenever there were new-borns to be seen, or sick ones
at Children's Hospital, yes.
Q. Would you agree that your visits to the D. C. hospitals
were two or three times a week?
A. More than that, sir.
Q. More than that. Thank you, sir.
Was that the same with Dr. Price? Did he go there two
or three times a week?
A. At least.
Q. Do you know whether or not Drs. Lavten and McCollum
held privileges in District of Columbia hospitals?
A. Yes, they delivered babies. Georgetown, Doctors' Hospital, at least.
Mr.
Mr.
Mr.
Mr.

Siciliano : Mr. Duff: would you fix the time?
Duff: In 1953.
Siciliano: The: suit was started in '56.
Duff: I h.'"Ilow the suit was.

page 352

~

By Mr. Duff:
Q. I asked you in 1953. Has that continued
right u-p to the present time Y
A. No, sir. I don't think in the last few years with the advent of the heavy traffic that it bas been fea~dble to take
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patients there when it is posible to get away from there.
They may have had an occasional patient when they couldn't
get out.
Q. To satisfy the point the Counsel has raised I direct
your attention to 1956.
A. I'm talking from memory; ten years ago IS a long time
when we see as many people as we do every day.
Q. Now, there is no question, is there, Dr. Detwiler, that
you met with Mr. Lasky on ·several occasions~
A. Yes.
Q. As you testified to ~
A. That's correct.
Q. You and all of the other doctors~
A. Once.
Q.

Sir~

A. Once with all the other doctors.
Q. But you personally on several occasions~
A. At my office, his office, and Galiher's office and at his
home. Each time once.
page 353 ~ Q. You knew, did you not, sir, that no service
of suit papers was ever made on you personally?
A. No, but he looked at me and that terrible look on his
faceQ. Do you know that?
A. The way he told me, he says, I'm in a serious condition,
that this was serious at that time. I have been taking tranquillizers ever since.
Q. Doctor, I asked you, was suit papers ever •served upon
you~

A. Not until after the trial. But I got a subpoena.
Q. This is after it was all over. Pm not talking about a
subpoena. I'm talking about the suit papers .
.A. I have never seen the suit papers. I have never been
sued before.
Q. Did I understand you to te~stify that Mr. Laskey told
you that he had never lost a liability case T
A. That is what he told me.
Q. Are you sure of your recollection, Doctor?
A. Yes.
Mr. Siciliano: Your Honor, I thought he said a malpractice case.
Mr. Duff: No, he did not say liability.
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Mr. Siciliano:

page 354

Malpractice, liability.

From
did

r the Reporter .find out exactly what the doctor

say.
My recollection is his word was liability.
(The reporter read from the record as requested.)
By Mr. Duff:
Q. Ma:y I ask you, in connection with your testimony that
he .said that you could get a lawyer to represent the whole
thing, would it serve to refresh your recollection that what he
really told you was that you might, if you wish, get a lawyer
to represent your interests above your policy limits¥
A. No, sir.
Q. That is not your recollection?
A. That is not what I got from his conversation.
Q. Now, may I ask you, in these various conferences with
Mr. Laskey, at one time there was some considerable discussion about whether or not it would be advisable for you and
for Dr. Latven to voluntarily submit yourselves to the jurisdiction of the District of Columbia Court? Is that not right?
A. The discussion came up, sir, hut I did not understand
the legal entanglements with the question. And he said that
we didn't have to. That we could but since I was a partner,
I assumed that I was jointly liable. I had also seen the child.
Q. Now, is it not true, sir, that Mr. Laskey wrote to you
advised you after careful consideration with the
page 355 r company, that he could not in good conscience
suggest that you submit yourself to the District
of Columbia Court?
A. I believe there is something to that effect, except that
I still thought and told him that I was pretty sure that our
joint liability and my liability would cover it along with the
other doctors.
Q. Now, Doctor, I hand you a letter of October 31, 1961, addressed to Donald C. McCollum, M. D., Charles K. Latven,
M. D., Robert H. Detwiler, M. D., Weldon A. Price, M. D ..
and ask if you recognize having received that, sir?
A. Yes, I do. But I still talked to him about theQ. Did you receive this letter?
A. Yes, I did.
Mr. Duff: May this be marked for identification at this
time, Your Honor?
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The Court:
tion.

Marked Defendant's Number 2 for identifica-

(The document was marked Defendant's Exhibit No. 2 for
identification.)
I:

I

l>

By Mr. Duff:
Q. Now, Doctor, you are not suggesting to this jury, are
you-I pose this as a jury-that Mr. Laskey told you that
the reason that this case was not in Virginia was
page 356 ~ because he couldn't practi<le law over here Y Are
you suggesting thaU
A. That was part of it. I said there were two or three reasons, several of them. One of them was the fact that a previous lawyer had instituted the-J anousek could not practice out here, either-they happened, they knew that Dr. McCollum lived in Washington; they caught him first. Then
they happened to wait at Doctors' Hospital after they found
Dr. Price in the District and told me tha.t is the reason they
couldn't come out here and serve process.
Q. You are not familiar with any of the legal requirements
for the removal or the transfer of a case from one State to
another?
A. No, sir; I depended on our Counsel to do that for us.
Q. You do not know whether that could or <lould not be done
legally, do you Y
A. No, he didn't giv~ us advice that it should be done, let's
put it this way.
Q. Did he tell you it could not be done legally?
A. I won't put it in that ,strong terms but we discussed the
problems and all of us are still vague about it at the present
time.
Q. You weren't here yesterday, to hear Mr. Galiher's
testimony, were you, on that point?
A. No, sir.
page 357

I

~...

~

Mr. Duff: Thank you, Doctor, nothing further.
I merely wanted the letter marked for identification, Your
Honor. May I have it back?
Mr. Siciliano : :You don't mean that you won't some time
offer it? Just not offering it at this time, is that your position?
Mr. Duff': I'm not offering it at this time.
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Mr. Siciliano: I understand.
RE-DIRECT EXAMINATION.
By Mr. Siciliano :
Q. Dr. Detwiler, take a look at the date of that letter.
A. October 31, 1961.
Q. Do you remember the date of the trial, February 27,
1962~

A. I remember it was in the winter of '62, yes.
Q. Do you remember that was the winter that the Neyland
·
case started?
A. As far as I was concerned, it was, sir. I didn't know
anything about it before that time.
Q. Do you remember meeting with Mr. Laskey, any other
doctors, some place immediately prior to that trial?
A. Yes.
Q. Where was that?
A. At his home. Drs. Dolan and McCollum,
page 358 ~ Latven, Price, and myself.
Q. Did you talk about your relationship ·with
Mr. Laskey?
A. I certainly did. I know names of many who would have
been helpful to take care of me, some one of them without fee,
but he thought it would confuse the issue.
Mr. Siciliano: No other questions.
Mr. Duff: I have one.
RE-CROSS EXAMINATION.
By Mr. Duff:
Q. Dr. Detwiler, in your various meetings m gomg over
this case with Mr. LaskeyA. Four meetings.
Q. In those four meetings did you ever tell Mr. Laskey that
Dr. Price was guilty of malpractice?
A. I have told him that if they paraded that baby in front
of a jury he wouldn't have a chance.
Mr. Siciliano : Just a minute.
The Witness: Legally, any time we touch a person, if they
think the case doesn't turn out right, we are guilty of malpractice and more and more of that is coming on in the last
few years.

...
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We know that. We have always been conscious-If I see a
baby today and 21 years of age it has something wrong mentally they can turn around and sue me and •say
page 359 r I didn't do what I should have done 20 years ago.
Knowledge changes as time goes.
By Mr. Duff:
Q. Indeed it does.
A. We all know that we are legally responsible any time
we even answer a telephone call or let our employees give
advice on the phone.
Q. Doctor, it just happens that that is not accurate but let
me ask you this question:
Did you ever tell Mr. Laskey of anything that Dr. Price
did or did not do that was a departure from the standard of
care required by medical practice in Arlington County~ That
is my question.
Mr. Siciliano: If be asked you that questionMr. Duff: I'm asking it now, sir.
Mr. Siciliano: I mean if Mr. Laskey asked.
Mr. Duff: I don't think that is necessary.
The Witness: Would. you repeat the question¥

....

By Dr. Duff:
·Q'. Did you ever in the various conferences that you had
with Mr. Laskey, in the development and the preparation of
the medical aspects of this case, ever tell ~Ir. Laskey a single
thing indicating that Dr. Price had departed from the standard of care required by physicians in Arlington County¥
A. I do remember telling him that in our conpag-e 360 ~ science, that we had no qualms about anything
we had done really wrong but we realized that we
were still responsible regardless.
Q. Will you answer my question, please, sir, yes or no~
A. I can't answer that because I can't recollect that. That
is ten years .
0. What's that¥
A. I cannot recollect conversations of that kind ten years
ago.
0. You don't know whether or not you told him one way
or the other~
A. When he first came to my office I said I cannot feel that
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I was too responsible in this. He pointed out that I was a
partner,Mr. Duff: All right, Doctor.
The Witness : -therefore, liable.
Mr. Siciliano: You are not a lawyer, are you?
The Witness: What is that, sir?
Mr. Siciliano : You are not a lawyer, are you?
The Witness: No, sir. I hope I don't have too many opportunities to come here.
Mr. Siciliano: I have no other questions .

•
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WELDON A. PRICE,
resumed the stand, and having been previously duly sworn,
was examined and testified further on his oath as follows:
CROS.S EXAMINATION.
By Mr. Duff:
Q. Dr. Price, when we adjourned yesterday, I had just a
few questions remaining. I wanted to ask you, it is true that
both you and Dr. Detwiler jn 1956 went to the District of Columbia regularly, didn't you?
A. Yes.
Q. Now, I didn't clearly understand your testimony. What
is your recollection as to when Mr. Laskey advised you of
your policy limits of $50,000? When did he firE!t advise you
ofthaU
A. I don't recall. There was so much genel.'al discussion
at that time. I don't nave any fixed date.
Q. There is no question in your mind, is there, Dr. Price,
that before this trial started, at least for several months before it started, you were fullv advised that your policy limits
were $50,000? Is that not rule Y
A. We were advised that we had a policy under the partnership of $50,000, $50,000 on Dr. Detwiler and $50,page 362 ~ 000 on mvself.
Q. And Dr. Detwiler was not served and the
partnership was not E~ued.

.

-~
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My question is, were not you advised that you had-you,
sir-sole defendant in the partnership, covered your $50,000~
A. That wasn't our understanding, Mr. Duff. As I said,
our understanding was that we had the policies of 50, 50, and
50.
Q. Let me ask you if you received the letter of October
31,A. I remember receiving the letter.
Q. You did receive this letter~
A. Let me look at it again.
Q. Please do.
A. I received this letter. I still interpreted it as meaning
the same thing I just said.
Mr. Duff: May we let the record show that the witness
is referring to Defendant's Exhibit Number, wllich has been
marked for identification hut not as yet introduced into evidence.
May I retain this, Your Honor, in my file at this time~
Thank you, Doctor, nothing further.
page 363
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Mr. Siciliano: If Yom· Honor please, with the Court's
permission, we have had Judge Hart on a stand-by, Your
Honor. At this time Mr. Ellis has called him and asked him
to come. I trust there may be a five- or ten-minute delay.
T anticinate Mr. Shillingburg will be a short witnessMr. Duff: May Counsel approach the bench~
Bench Conference.
Mr. Duff: May I ask you, is this witness the law clerk
who made the notes T
Mr. Siciliano: Yes.
Mr. Duff: Your Honor, we are about to get involved in a
very, I think, serious question regarding certainly the testimony of Judge Hart and we may meet it in connection with
thP testimonv of this witness. And in fairness to the Court
and out of the presence of the jury I would like to acnuaint
the Court with jt and ask Your Honor for a ruling; at this
time. It comes about this way:
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I notice that in Mr. Galiher's testimony, Mr.
Siciliano was very careful not to inquire of Mr.
Galiher any statements or opinions expressed by
Judge Hart in the settlement conference.
Now, I anticipate that either through this witness or
through the Judge himself, there is going to be an effort made
to bring into the evidence opinions of the Judge, a record of
the log that was kept by this Mr. Shillingburg, which contains
the opinions of the Judge, of Judge Hart, and all the opinions Judge McGuire expressed at some other time.
We take the position, Your Honor, that this would be serious error on the ground that Judge Hart, with all due respect
to his judicial position, is not a legal expert to express an
opinion and his opinion would he highly prejudicial.
I have no objection for his testimony as to what Mr. Laskey allegedly said. Your Honor has already -;:-uled on that
point.
As to any evidence of what the Judge's opinion was, based
upon an hour or two review of the pleadings in the case, I
think would be highly prejudicial and would ask the Court
to exclude it, sir, if that is the intent of the plaintiff. I don't
know that it is.
Mr. Siciliano: If Your Honor please, Judge HartThe Court: First, let me understand whether the opinions as separated from the discussions with refpage 365 ~ erence to settlement, is there such a thing as
some separate opinion you are talking abouU
Just what it isMr. Duff: It is this, Your Honor, that in the settlement
discussions held in the Judge's chambers at the beginning
of the trial, as I understand it, Mr. Galiher represented to the
Court that he would take, started at $100,000 and then gradually came down to $45,000.
Mr. Siciliano: No, Mr. Galiher never made a demand of
45. It was a recommendation to him.
Mr. Duff: He advised that be would accept 45.
Mr. Siciliano: That's right. There is quite a difference.
Mr. Duff: The evidence is that already before the Court,
that Mr. Laskey said that be would recommend that.
Now, what I have reference to is the Judge's comments that
he thought that a fair settlement might be 45 to 50 thousand
dollars and then at another place in the log there appears a
reference from Judge McGuire who apparently had spoken
with Counsel on the case at one other time, felt that $67,500
was fair.

page 364
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It is our opinion that this is incompetent evidence. These
men are not, with all deference to their judicial positions, sir,
they certainly, on the basis of one hour's review of the pleadings, are not competent to express that kind of
page 366 ~ an opinion. We feel that with high respect that
the Court has in the eyes of the jury, it would he
highly prejudicial for that kind of evidence to come in.
The Court: Well, now, is it the purpose of Counsel for
the plaintiff to undertake to put in evidence these expressions
Mr. Duff has just referred to?
Mr. Siciliano: Your Honor, I don't think that we need
to have the record but I think that they are admissible. I think
the Virginia Courts follow the Federal shop hook rule, Number 1.
Number 2, after Your Honor hears Judge Hart's qualifications, I feel confident that the Court will rule that he is entitled to an opinion. He certainly is a lawyer. Judge Hart, I
knew of Judge Hart before he became a Federal Judge and
he was a lawyer for many years, practicing.
He did review this file with these other two attorneys. He
did arrive at an opinion. I think he is as entitled to an opinion and in his work as a Federal Judge, I think-! don't know
what he will ,say, hut with respect to how many tort cases he
has presided over, but I suspect there are thousands. And I
believe that Judge Hart with his background is entirely competent to render an opinion.
Mr. Duff: Your Honor, that the timeThe Court: Just a minute.
page 367 ~ Is it the purpose of putting this witness on the
stand, and Judge Hart on the stand, to develop
this record which shows or develop for what took place in
connection with this hearing, before Judge Had, as to these
suggestions of settlement 1
Mr. Siciliano: Yes.
Mr. Duff: I have no objection to the suggestion.
Mr. Siciliano: Prior to trial and other lengthy talk in
chambers. These three gentlemenThe Court: And in these talks, the suggestion of Judge
Hart was 50 or 60.
Mr. Duff: Forty-five.
Mr. Siciliano : I believe his own opinion of the case was
worth 45.
The Court: Judge McGuire was 60 or 75.
Mr. Siciliano : This was made in the regular course of
business.
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The Court: Are these the things that you obgect to 7
Mr. Duff: These are the things that I object to, Your
Honor. I think in fairness I ·should say to the Court, I don't
think the shop book rule has any application here. This is
not just an entry made in a book routinely. These suggestions
were made before any evidence had been taken, before the
trial ever started.
page 368 ~
The Court: This occurs to me : that unless, if
this was done with the acquiescence of Mr. Laskey, and apparently it was, because he participated in it-this
hearing, that Mr. Laskey and Mr. Galiher were present and
Judge Hart and Judge McGuire.
Mr. Duff: It was simply a meeting in his chambers.
Mr. Siciliano: He didn't have to participate. He could
have filed an appropriate motion and said he didn't want to
discuss settlement.
Mr. Duff: Look, we all know that that is the most ridiculous thing. When a Judge asks you to come in and talk about
settlement, what do you say, "Hell, no"7 Of course not.
Mr. Ellis: The issue is that Mr. Galiher testified that this
is part of the proceedings in the District Court.
Mr. Siciliano: I think Your Honor will find that the Department of Justice requires that the Federal, that the Courts
make a record.
Mr. Duff: What do you think would happen if Mr. Laskey
said, ''No, I'm not going to talk to you'' 7 Of course he has
to talk.
Mr. Siciliano: The record itself is not just an entry he
made for his ownMr. Duff: With his opinion.
Mr. Siciliano: For himself.
page 369 ~ Mr. Duff: His opinion is not based upon six
year:; of study or even upon two months of study.
It is based upon one hour's or two hour's reflection of the
file.
Mr. Siciliano: In my opinion you could have analyzed
this case in 15 minutes.
Mr. Duff: Suppose John Doe had walked off the street and
come into that conference and said, "The case is worth
$100,000. ''

Mr. Siciliano : Judge Hart is not John Doe.
The Court: I think this proceeding was a part of the factual circumstances which were before all of the parties at the
time and is admissible.
Mr. Duff: Your Honor, please note our exception to the
Court's ruling on the basis that, as described in the argu-
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ment, that the opinions of Judge Hart are not based upon
any first-hand knowledge. He is not an expert, he is not properly qualified to have expressed an opinion which should be
binding upon the Aetna Casualty & Surety Company, even
at that time or this proceeding-s.
The Court: Of course, his opinion in respect was not binding and it was merely a circumstance in the light of which
the parties were undertaking to negotiate, and as such, it is
admissible.
Open Court.
page 370
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JAMES EDWARD SHILLINGBURG,
was called as a witness by and on behalf of the plaintiff and,
being first duly sworn, was examined and testified on his oath
as follows:
DIRECT EXAMINATION.
By Mr. Siciliano :
Q. Mr. Shillingburg, will you please tell the Court and jury
your name?
A. James Edward Shillingburg.
Q. Where do you live Y
A. D. C., 2015 R Street, Northwest.
Q. Where are you employed?
A. The Department of Justice.
Q. What is your asignment there Y
A. I'm an attorney in the Appellate Section of the Tax
Division.
Q. Mr. Shillingburg, are you a member of the bar?
A. I a.m.
Q. What bar?
A. The District of Columbia.
Q·. Where did you g-o to law school?
A. Harvard Law School.
Q. When did you graduate?
page 371 ~ A. In the spring of 1961.
Q. Mr. Shillingburg, directing your attention
to on or about February 27, 1962, where were you employed?

206

Supreme Court of Appeals of Virginia
James Bdward Shillilngb'!JII"g.

A. I was a law clerk for Judge Hart in the United States
District Court for the District of Columbia.
Q. How did you come to get that job?
Mr. Duff: We will stipulate that he was a law clerk, Your
Honor.
By Mr. Siciliano:
Q. Mr. Shillingburg, in connection with your duties, at that
time were you keeping a log of the work that was being done
in Court?
A. I did.
Q. By the way, were you assigned to any Judge?
A. I was the law clerk for just Judge Hart, yes.
Q. You weren't, you were not law clerk for any other
judge?
A. Not at that time, no.
Q. In connection with the Neyland case-Do you recall the
Neyland case against Doctors PriceA. I do.
Q. -McCollum, and other doctors?
A. I do.
Q. Do you know Mr. Laskey?
page 372 ~ A. I do.
Q. Do you know who he represented in that
case?
A. I do.
Q. Did you know or do you know Mr. Galiher?
A. I do.
Q. Was he in Court that day?
A. Yes, he was.
Q. Do you recall an in-chambers conference at which you
were present along with others?
A. I do.
Q. Who was present?
A. I'm not entirely clear. I do recall that Judge Hart was
there, Mr. Galiher, Mr. Laskey and myself.
There may have been other•s. I don't know.
Q. Was anyone taking notes of what was going on?
A. I was.
Q. Mr. Shillingburg, I hand you a photocopy of some writings and ask you first if that is your handwriting?
A. It is.·
· Q. When were those notes made, Mr. Shillingburg?
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A. Either at the time that the events transpired, or shortly
thereafter. It was my custom in keeping this log to, since
it was a large bound volume, not always to carry it around
with me and oftentimes I would make brief notes
page 373 ~ on yellow paper and then within the same day
would transcribe it to the bound volume. I'm
not sure whether these were direct entries or were entered
first on a yellow paper and then subsquently were entered
into the book.
But it was always, it was my practice always to make up
the book before the end of the day.

Mr. Siciliano: Let me mark this first.
May this be marked, Your Honod
Mr. Duff, you have a copy of this 1
Mr. Duff: Yes.
The Court: Marked Plaintiff's Number 14 for identification.
(The document was marked Plaintiff's Exhibit 14 for identification.)
Mr. Siciliano: I would like to offer it at this time.
Mr. Duff: Well, simply to preserve the exception on the
record; of course~ I do want the record to reflect my objection
and exception.
The Court: Admitted as Plaintiff',s Number 14.
(Plaintiff's Exhibit 14, marked for identification, was received in evidence.)
By Mr. Siciliano:
Q. Mr. Shillingburg, do you have any interest
in the outcome of this litigation?
A. No, I do not.
Q. Mr. Shillingburg, in your work as an attorney, do you
nRe some symbols for brevity in writing~
A. I do.
Q. What is the symbol of a triangle; what does that mean~
A. It's a delta symbol. I use that for the defendant.
Q. Then, is there a symbol that you use to designate the
plaintiff?
·
A. Yes. It is the Greek pi sign.

page 374

~
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Q. So you use pi and delta to mean plaintiff and defendant 1
A. I do.
Q. You don't write those ouU You just use the symbol,
is that correcU
A. That's correct.
Q. Now, Mr. Shillingburg, I refer you to your notes and
ask you if there appears thereMr. Duff: Mr. Siciliano, just a moment. This gentleman
may be one of our witnesses. I would like to ask he be instructed to wait outside, please.
The Court: Mr. Whitlock, leave the Courtroom but remain where you can be called.
page 375

r By

Mr. Siciliano:
Q. There appears there about the center of
the first page, some figures along the time which appears to
be 1:45 p.m.
Would you read those fig11res, please~
A. Should I read the entire entry, orQ. I think you can read the entry beginning, if you would,
with 1:45 p.m.
A. 1 :45 p.m.Q. By the way, what date was that 1
A. February 27, 1962.
"Neyland versus McCollum: CA4231-56, personal injury,
infant Rh blood.
''Conference.
"Pi-" that is plaintiff, "-began at more than $100,000
come in now at $75,000.
"Delta-" that is defendant, "-will recommend $45,000.
"OJ-'' that is Chief Judge McGGuire, "-suggested $67,500.
''Court-" that is Judge Hart, "-asked $45,000 to $50,000.
''Counsel consnlted with clients and return tomorrow.''

Q. Is there an entry about the next morning~
A . .Yes, there is no time given for it, but on
page 376 February 28, '62, there is an entry under this
case, same number and name with the following:

r
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''Settlement fails. Consent to substitution of parties plaintiff-" that is pi, "-from Godfather to father-''
Mr. Siciliano:

I have no other questions, Your Honor.
CROSS EXAMINATION.

By Mr. Duff:
Q. Mr. Shillingburg, did I understand correctly that when
you take these notes, do you transfer them to a log book of
some type?
A. The log book itself is a bound volume. The sheets are
approximately this size, long legal size. I don't know how
many pages there are to the book.
It was my practice not to carry the book under my arm
into Court and into the Judge's chambers all the time, but
to often have a yellow pad of paper such as you have there,
and make notes on it and then transcribe them later. There
are, I think, as the trial developed in this case, notes which
I made direetly jnto the hook at a later period.
Q. Can you tell us whether or not this was made on a yellow pag·e and then later transcribed or made directly onto the
book1
A. I'm not sure.
page 377 r Q. you don't know.
All right. Now, was it your function to keep
this log hour by hour for the Court proceedings?
A. Not-For the Judge's use only. There was a deputy
clerk of the Court who, of course, kept track of minute entries and so on for the purposes of the Court's administration.
Q. Now, when a jury would retire to consider a case, and
would return with a note asking for instructions, that normally would be entered on this type of thing, would it not?
A. Perhaps so.
Q. I ask you to turn to the very last page, if you will, of
the·
A. Yes.
Q. -the document that you have and direct your attention to March 9, 1962, at 11 :30 a.m. There is a reference there
ahout note number 3.
A. Yes.
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Would you read that, please, sir~
A. '' 11 :30. Note number 3. Request Dr. Price's notes.
''Court-" that is Judge Hart,"-replied that they weren't
in evidence but that testimony had involved them and could
be read to them.
''Counsel and reporter reviewed the notes and agreed on
certain portions and-"
Q. With Court~
page 378 ~ A. With Court.
"-decided on what will be read to them."
Q. That was on March 9, 1962.
Do you recall that March 9th of that year was a Friday~
A. I really don't.
Mr. Duff: May we stipulate that March 9th was a
Mr. Ellis: Yes.

Friday~

By Mr. Duff:
Q. What time was that note returned~
A. All I have here is just the 11 :30.
Q. A.M.?
A. I believe so, yes.
Q. Now, drop down, if you will, kindly to Saturday, March
10, 1962.
A. Yes.
Q. Is it not a fact that no notation whatsoever appears
on that day of the jury returning with a note or a question or
otherwise~

A. There is no mention of a note on Saturdav.
Q. All right, sir.
·
I believe that Mr. Siciliano asked you to read from some
entries on the first page and you did, that depage 379 ~ fendant will recommend $45,000.
Of course, you have no way of knowing what
Mr. Laskey really did recommend to his company, do you?
A. This is just what transpired in chambers.
Q. You have no way of knowing what he really did recommend?
A. No.
Mr. Duff:

Thank you, sir; nothing further.
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RE-DIRECT EXAMINATION.
By Mr. Siciliano :
Q. Mr. Shillingburg, does your record indicate somewhere
that there was an offer of $5,000 made 1 Would you look at
those note·s?
I suggest you look around March 5th, 6th, 7th, in there, if
you would.
A. I'm sorry; I haven't looked at these for some time.
Q. March 6th, Mr. Ellis informs me, if you will look.
It is at ten o'clock a.m. entry, March 6th.
Are you looking at March 6th T
Mr. Ellis : I believe it is the fifth page from the bottom.
Mr. Duff: If it would save any time we are happy to stipulate that such an offer was made and was made on that
day.
Mr. Siciliano: I appreciate that but there is
page 380 something else in there.

r

I
I

I

By Mr. Siciliano:
Q. That is the page?
A . .Ye·s, on March 6th, there is an entry at ten o'clock, under the name of this case.
Q. What does it say?
A. "Delta-'' defendants' ''-insurance company indicates
it would offer $5,000.
"Pi-" that is plaintiff, "-declines.
"Policy on each defendant has a $50,000 limit."
Q. Now, let me ask you, Mr. Shillingburg, if you would take
a look at this briefcase and ask you, is that a fair likeness
to the log book that is kept in the Courtroom?
A. No, it is not quite that thick. It is perhaps, well, a third
that thick.
Q. A third that thick?
A. The pages are about this size. Then it is perhaps, I don't
know, an inch and a half or so thick.
Mr. Siciliano : I have no other questions.
RE-CROSS EXAMINATION.

\

By Mr. Duff:
Q. I just have one and I will be through.
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Would you turn, 0ount over 11 page-these are not numbered.
page 381 ~ At the top is March 1, 1962.
A. Yes.
Q. Down about halfway, Dr. Latven, M. D.
A. Yes.
Q. Now, I ask you to drop your eyes down about five lines
to the word, 'erythroblastosis," starting there.
A. Yes.
Q. Would you read that paragraph, please~
A. '' Erythroblastosis-''
Mr. Siciliano: Excuse me, Mr. Shillingburg.
Your Honor, if that is an entry that has to do with the
testimony, all of that is in the joint appendix. I am looking
for ours.
Mr. Duff: It has nothing to do at all with what the doctors ~said.
By Mr. Duff:
Q. In fact, I will ask you to omit that part of it and go
down to the very bottom of the paragraph. There is a parenthesis there starting with the word, ''resolved".
Mr. Duff: That is all I want him to read. It has nothing
to do with what the doctor said.
By Mr. Duff:
Q. ''Resolved''; would you read that starting with the par-

r

enthesis~

A. Beginning with "resolved"~
Q. Well, "objection", the line above.
A. "Objection raised that W jL-" I believe this is Witness-refers to WHness Latven who was currently testifying.
"Objection raised that Witness Latven isn't an expert in pediatrics field.'' I close brackets.
Beginning brackets: "Resolved by pi-" that is plaintiff;
''-asking leading question of an adverse witness, not as an
expert.'' Close brackets.
··
Q. Does that mean that Dr. Latven did not appear as an
expert-

page 382

Mr. Siciliano: I ohiect to that. I don't know that' that
entry means that at aJl.
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Mr. Duff: This man made the entry. It is his recollection. I would like to find out.
May he answer 1
The Court: The objection i,s overruled.
By Mr. Duff:
Q. What does that mean to you, sir?
A. I don~t recall the incident as of my own memory. I'm
not really sure that I can add anything to what the words
say.
Q. It ends up, "not as an expert.'' Is that correct?
A. Yes.
page 383

r

Mr. Duff: Thank you, Mr. Shillingburg.
Mr. Siciliano: Your Honod
Mr. Shillingburg, that paper you are looking at, do you
know if it is a photocopy of your lo_g book entries?
The Witness: It appears to be so.
Mr. Siciliano : I have no other questions.
The Court: Are you through with Mr. Shillingburg?
Mr. Siciliano : I am.
The Court: You may be excused.
(The witness stepped down.)
Mr. Siciliano : If Your Honor please, we called Judge
Hart some 20 minutes ago. We had hoped he would be here.
May we have a five-minute recess T
Tbe Court: Take a ten-minute recess.
Mr. Duff: May Counsel approach the bench with the reporter?
(The jury retired.)
Mr. Duff: I guess maybe I'm overly conservative, but
I got burned right badly one time because I didn't properly
preserve exceptions and I made no objections during the
course of this witness's examination or at the introduction
of this doctor, but I don't believe the record reflects the slightest ambiguity that the defendant does seriously object to
this testimony and to this document going in.
page 384 r But so there can be no doubt about it I do
at this time move that the entire testimony of
this witness having relation to this document be stricken and,
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upon denial, kindly note my exception just-to be sure there is
no question.
The Court: I understand there is no objection on the
ground this is not the ·original log, is that right?
Mr. Duff: I have no objection on that ground Your Honor. My objection goes on the grounds mentioned in the previous argument at the side of the bench.
The Court: Very well.
Mr. Duff: We note our exceptions to the Court's ruling.
May the same objection and exception apply to his testimony.
The Court : Yes, bring the jury in.

page 385

•

•

•

•

•

•

•

•

•

•
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GEORGE L. HART, JR.
was called as a witness by and on behalf of the plaintiff and,
being first duly sworn, was examined and testified on his oath
as follow:

DIRECT EXAMINATION.
By Mr. Siciliano:
Q. Your Honor, will you please state your full name?
A. George L. Hart, Jr.
Q. You are a United States Federal Judge in the District
of Columbia, sir?
A. Judge, United States District for the District of Columbia.
Q. How did you receive your appointment, Judge?
A. I was appointed by the President, confirmed by the Senate.
Q. What year was that, sid
A. 1958, in September.
Q. Judge, prior to that time, had you engaged in the practice of law?
A. I had.
Q. For how many years, ,sir?
A. I was engaged in the practice from 1930 until January,
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'41, and from March '46 until I was appointed to the bench.
Q. Among other things, Judge Hart, did you as
page 386 ~ a lawyer participate in tort litigation Y
A. I did.
Q. As a Federal Judge, have you had occasion since 1958
to preside over tort litigation Y
A. I have.
Q. What would be your estimate, Your Honor, of the percentage of cases that come before you that involve tort litigation?
A. Well, that would be very difficult to say. In our Court
we sit in various sections of the Court, rotating every three
months, there being crimina:! call, civil jury, civil non-jury,
and motions.
In the civil jury section, I'd say 90, 95 percent of the cases
are tort cases.
Q. Your Honor, have you had bestowed upon you any honors other than being a Federal Judge Y
A. Well, I can't think of any right off-hand.
Q. I recall in your office ·one day you hadMr. Duff: I don't want Counsel to testify. If there is any
question here we will be happy to ~stipulate that .Judge Hart is
an exceedingly competent United States District Judge.
Mr. Siciliano: Your Honor, at the risk of dragging out
the trial I would like to have the Judge tell us
page 387 ~ something about his background because I believe there is an issue here having to do with eredibility.
Mr. Duff: Not the slightest.
The Court: He has testified to his background up to the
point that you have asked him any question about it.
By Mr. Siciliano :
Q. Now, .Your Honor, I notice you have a book with you.
May I ask what that is Y
A. That is the daily log kept by my law clerk of my activities in Court and in chambers.
Q. Your Honor, I will ask you if you will please refer to
this document and ask if these documents are in any way related Y
A. Yes. This copy that we have here, which I think is
marked Plaintiff's Exhibit 14, is a zerox copy of certain
pages of that daily log, all of the pages, as a matter of fact,
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relating to the Neylwnd v. McColT!wm. trial-NeylCMUl. v.
Price trial. Of course, intermixed in there are some other actions in other cases that might have come up during the
course of it for some action.
Mr. Siciliano: Your Honor, at this time I would respectfully request that the book kept by Judge Hart and his staff
not be introduced in the light of his explanation of the photocopy.
page 388 ~ The Court: The photocopy is already in evidence so we have no problem there.
Mr. Siciliano: Well, if there is any problem at all then
I will offer, unless it is agreed that we need not have the original entry?
Mr. Duff: Your Honor,The Court: We have already been through that.
Mr. Duff: -this is an exact photocopy of the Judge's.
In fact, the Judge sent it to us.
Mr. Siciliano : Fine.
Bv Mr. Siciliano :
·Q. Do you have an independent recollection, Your Honor?
A. Since there are two of us in here would you just call
me as a witness, please?
Q. All right, sir.
Do you have an independent recollection, sir, ·of the trial,
or beginning of the trial, Nieman, then the Neylatnd case v.
Dr. Price, Detwiler, McCollwm, a;n,d La.tven?
A. I certainly recall some parts of it, yes.
Q. As a matter of fact you have talked to myself and to
Mr. Duff from time to time about it, isn't that so, sir 1
A. That is correct.
Q. Do you have any interest in the outcome of this litigation, sir?
page 389 ~ A. I certainly do not.
Q. Now, sir, will you please tell ns, if you can,
what, if anything, transpired in your chambers on the date
of February 2, 1964?
Mr. Duff: For the record, please note defendant's objection.
The Witness : You mean in connection with this case, of
course.
. Well. as I recall it, I fini.shed a case in the morning around
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eleven o'clock, 11 :30, somewhere along there and sent it to the
jury. And then called the assignment office for the next case
and was sent the file on the next case which I found was
Niema;n v. McColl'IJim., or at least he wa.s the first defendant
named so that is the way we designated it.
I studied the file for, until lunchtime, which would be 12 :30,
told the assignment office to have Counsel in at 1:45.
At 1 :45, Counsel for both sides came in, Mr. G!Rliher representing the plaintiff, Mr. Laskey representing the defendant, and we had a general discussion about the settlement,
possibilities of settlement of the case.
By Mr. Siciliano:
Q. Sir, in studying the file and in talking with the attorneys, did you come to know something about the
page 390 ~ background of the caseY
A. Something, yes. In that length of time and
in a case of this complexity one couldn't became completely
familiar with all details of it but I came to know something
about it.
Q. Were you able to come to some opinion with respect to
the pos'Sibility of settlement Y
A. Well, as it turned out, it couldn't be settled.
Q. Do you remember any figure of $45,000?
A. I do.
Q. What do you recall or what does the record show with
respect to the figure, $45,000?
A. I couldn't give you the chronology of when these various
matters were mentioned but my recollection is that during the
course of the discussion t'he plaintiff, Mr. Galiber, on behalf
of the plaintiff, said they had originally wanted $100,000, and
at the time they came into my chambers, they were down to
$75,000.
It was mentioned that there had been a previous settlement
discussion before Chief Judge McGuire of our Court, at which
time Chief Judge McGuire ha.d recommended a figure of $67,500.
This discussion went back and forth, as I recall it, all afternoon, and at the conclusion, somewhere around 3 :30 or four
o'clock, it had reached this point, that Mr. Laskey
page 391 } said that he wonld recommend $45,000.
Mr. Galiher said that he was not in a nosition
at that time, that afternoon, to ·say whether they would accept
it or not but that he would like to have an opportunity to go
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back and talk with his clients that afternoon to consider it
overnight and to let us know the following morning.
As I recall it, I stated that I thought a figure somewhere
between 40 and 50 thousand dollars might be reasonable under
all the circumstances as rBpresented to me by Counsel.
The next morning, Mr. Galiher, Mr. Laskey came in.
Mr. Ga:liher stated to me-of course, this is in the presence
of Mr. Laskey, that his clients had prayerfully considered
this matter overnight and they had finally agreed that they
would accept $45,000.. Whereupon, Mr. Laskey advised me
that his client would not pay that much.
Q. Now, sir, the case then started, isn't that true~
A. Yes, there were some preliminary, further preliminary
discussions looking toward the trial, in chambers, which I
believe were later put in the record after we went into the
Courtroom which had to do with the raising of the ad dOIJriJnum
clause, the question of the appearance of the infant in Court,
and the limitations on that appearance, and a few things of
that sort. Then we went over and a jury panel was brought
in and started the questioning on voir dtire after
page 392 r those preliminary matters had been taken care
of.
Q. Sir, with respect to the raising of the amount of the
suit, do you recall who moved Your Honor to have it raised
and what disposition Your Honor made of it 1
A. Well, of course, the plaintiff made the motion to increase the claimed damages, the ad .daJYY/./YI/UlYft clause.
As I recall it, the complaint on behalf of the infant had been
for $200,000 and on behalf of the father, $80,000.
I denied the request for increasing the ad dGIJ'YII1'IIIJnn of the
infant and granted the request to increase the ad damn;um
for the father from 80 to 280, the reason being that otherwise
it appeared that the father, of course, having to be responsible for taking care of the infant during its lifetime, his
damage.s, if any, would be the larger of the two.
Q. Sir, the case when on then, did it not, for some eight or
ten days, if you recall~
A. I have forgotten the exact number of days. This record
would show.
Over a week, yes.
Q. Did there come a time when Mr. Laskey made a motion to have a directed verdict in his favor¥
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A. Yes. Fir.st there was a discussion about it. There came a
time, I believe, when it was obvious that the
page 393 ~ plaintiff was about to rest, and in chambers we
had certain discussions about certain legal matters in the case, prayers, instructions and so on.
In the course of those discussions, Mr. Laskey cited certain
District of Columbia cases which I believe are set forth in
this log, which he felt entitled him to a directed verdict. They
were discussed at some length. I don't think any final decision
was made at that time, although the question was very carefully gone into, and then, after the plaintiff formally closed,
Mr. Laskey made a motion for a directed verdict which was
denied.
He argued it, of cour.se.
Q. In denying it, Your Honor, isn't it true that you felt
that it was a matter of, a question of fact for the jury to determinef
A. Well, I felt that the plaintiff had met the test which is,
as you well know, that if you take the evidence and interpret
it most favorably to the plaintiff, and give the plaintiff the
benefit of all reasonable inferences to be drawn therefrom,
do you make out a case~ And using that test, I felt it should
be denied.
Q. Sir, I have one other question.
You recall, do you not, or do you, that at the beginning of
the trial, eertain defendants, namely, Dr. Detwiler
page 394 ~ and Dr. Latven, were dismissed on your order
and I ask you if you recall whether or not there
was any objection on the part of Mr. Laskey~
A. I can't recall. The two doctors whom you have mentioned had not been served in our jurisdiction. It is our
practice that we will not go ahead and try a case as long as
there are unserved defendants in it. So it was dismis.sed without prejudice as to those two defendants.
Q. Does Your Honor recall whether there was any objection on the part of Mr. Laskey?
A. I don't recall.
Mr. Siciliano : I have no other questions.
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CROSS EXAMINATION.
By Mr. Duff:
Q. It wouldn't have made the slightest difference had there
been any objection, your practice being what it was¥
A. No, it wouldn't have made any difference.
Q. It would have been dismissed?
A. As to those two unserved defendants.
Q. Yes.
Judge, for clarity, may I refer to you as Mr. Hart?
A. I would appreciate it.
Q. Now, Mr. Hart, you mentioned that they were dismissed
without prejudice. What is the significance of
page 395 ~ that?
A. Well, the significance of that is that they
could be refiled again and the action in dismissing them would
in no way affect the right to bring the suit again.
Q. Now, it is true, is it not, that even though you are
called to the witness stand as one of plaintiff's witnesses, you
received a subpoena from me, also, to appear here¥
A. I received a subpoena from both sides.
Q. Thank you, sir.
Now, with respect to your testimony regarding settlement
discussions, may I inquire if the procedure in the District of
Columbia for Counsel to meet with the Trial J udg·e beforehand is not regularly followed in most, if not all, civil cases¥
A. Well, it is a matter of the preference of the individual
Judges. I would say a majority of the Judges in all civil
cases prior to the .start of the trial have Counsel in to discuss
the possibilities of settlement. We have two or three Judges
who do not follow that practice. It is a matter of personal
practice with the Judge but the majority of our Judges do it
and I always do it.
Q. You always do it.
In that conference,A. We are talking about civil cases.
Q. Yes, indeed, sir.
page 396 ~ In that settlement conference, if I mav characterize it as such, one of the nrimarv obiedives is
to explore whether or not the case can be settled, is that not
true¥
A. That's correct.
Q . .And toward that end, is it not also true that Counsel are
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encouraged to be frank and fair in their dicussion of the
case~

A. That is correct.
Q. And is it true that within limits of propriety, the Court
undertakes to bring about a settlemenU
A. That is correct.
Q. I ask you, Judge, or Mr. Hart, pardon me, is it not true
that most all lawyers practicing before your Court without
hesitancy engage in these settlement discussions~
A. I can't think of more than one or two exceptions in our
whole bar.
Q. How many are there in the bar in the District of Columbia~

A. Well, in the whole bar there is considerably over 5,000.
T·he trial bar, of course, is much smaller.
Q. Surely.
Did I understand correctly that on the morning that this
matter started, the 27th of February, you had some other
activities that you completed before you called
page 397 r for the file~
A. I had been trying a case and when that case
went to the jury, I instructed the jury, they began consideration of it, I followed my usual practice of calling the assignment office and saying, send the next case up.
Q. Would you refer to the log book, please. sir, on that
day and tell me if the jury was not given the prior case at
11:45 a.m.~
A. That's correct.
Q. So, prior to 11 :45 a.m., I take it you had not seen the
Neiman file?
A. Prior to 11 :45, I had never heard of it.
Q. Never heard of it?
A. No.
Q. What time was it that Counsel were called to your office
to initiate the settlement discus-sion~
A. Well, I can't tell you. They must have been called very
shortly after 11 :45. The practice would have been as soon
as I got to my chambers, my Courtroom clerk would have
calJed for the next case. The jacket would have been sent to
my·chambers and Counsel would have been notified.
Normally they are notified to be there in 30 minutes, but
at 11:45 you are going to adjourn for lunch at 12:30, so un-
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doubtedly I was 31sked and said that Counsel please come at
1:45.
page 398 ~ Q. May I ask if you recall how long you reviewed the file before talking with the lawyers 7
A. Well, I can't tell you the time. I would assume that I
spent most of the time between 1 :45 and, I mean 11 :45 and
12 :30 reviewing it. As I recaU, it was quite a thick file by
that time.
Q. Is it not true that what you were reviewing were the
pleadings in the file 7
A. Pleadings and of course the pre-trial order which is the
primary means of the Court familiarizing himself with the
trialQ. I want to be sureA. -of the case.
Q. I want to be sure I understand. There was no evidence
as such in the file that you reviewed 7
A. Well, I imagine there were depositions in it although
I don't know.
Q. Did yo;u read those, if there were 7
A. I don't believe I did because I wouldn't have had time
within that period to have read the depositions.
Q. Sure.
So, at that time, other than what was alleged by the plaintiff, is it not true that you had no way of knowing the details
of what the physicians would testify to 7
page 399 ~ A. Well, no. What was aUeged by the plaintiff,
I knew what was alleged by the defendant, both
sides. Other than that I had no idea.
Q. Now, Mr. Hart, this was a complex case, was it not, sir~
A. It was.
Q. In your consideration of the motion for directed verdict, did I understand that you applied the test of resolving·
all reasonable inferences in the plaintiff's favor 7
A. Correct.
Q. Is it not true that even applying that test, you had difficulty in determining whether or not to grant a directed verdict? Did it cause you any trouble, is what I'm asking, in
essence7
A. Well, all cases of this complexity cause me trouble. And
this one caused me trouble, as in all case·s of complex nature,
too.
Q. You of course presided throughout the entire trial T
A. That's correct.
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Q. And would it not be fair to· say that there was a sound
and logical basis upon which the jury could have returned
a verdict for the defendant Y
A. Well, let me say this : that if the jury had returned a
verdict for the defendant, I could not have set it
page 400 ~ aside and granted a judgment N.O.V.
Q. Because there was ample evidence to support such a verdict Y
A. It was a jury question.
Q. Would you not say the defendant in the case, Mr. Hart,
had a good fighting chance to winY
A. Well, I don't know about ''fighting chance", the phraseology-but as I have said, if the jury had come in for the
defendant I could not have set it aside and granted a judgment N.O.V.
Q. Don't you agree it could have gone either way?
A. It could have gone either way.
Q. Certainly.
May I return to one aspect and I ask you these questions
most respectfully. Mr. SicHiano asked you some questions
about your practice prior to your ascension to the Federal
bench.
What did your practice consist of essentially, Mr. HartY
A. I was engaged in the general practice prior to the war,
in partnership with Arthur G. Lambert after the war, and
Arthur G. Lambert and Edward Northrop, now in Baltimore.
Our general practice was general practice-probate work,
contract work. It included domestic relations
page 401 ~ work. It included some work before Government
departments. It included tort actions, usually on
behalf of the plaintiff and just a general practice; real estate
work, leases.
Q. Had you ever done defense work for insurance carriers?
A. No.
Q. Had you ever defended or evaluated a medical malpractice caseY
Mr. Siciliano : Excuse me.
Mr. Duff: I will withdraw it, Mr. Siciliano.
Mr. Siciliano: I see the effect of the question.
By Mr. Duff:
Q. Defended a medical malpractice suit?
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A. My recollection is I did, yes.
Q. How many would you say, sirY
A. Not more than one.
Q. Let me go one step further and ask you if, in your
practice, have you ever defended or become plaintiff'·s lawyer
in a. medical malpractice case inyolving erythroblastosis?
A. Erythroblastosis, no.
Q. Had you ever had such a case before you as a Federal
Judge?
A. No.
Q. So this was the first one?
A. This was the first one involving erythropage 402 ~ blastosis.
Q. I believe that you stated in direct, or on direct, that you considered 40 to 45 thousand dollarsMr. Ellis: Not the statement of Mr. Hart. The statement
of Mr. Hart was between 40 and 50 thousand dollars.
The Witness: Forty-five to fifty.
Mr. Duff: I stand amended.
The Witness : As I recall it, it was 45 to 50, wasn't itT
Mr. Siciliano: Yes, that is what the notes say.

By Mr. Duff:
Q. That was not based upon any personal experience that
you had had with erythroblastosis?
A. No, that considmed all the myriads of things that one
considers in settlement of a case in Judg-e's chambers before
trial. Certainly it had nothing to do with any knowledge of
erythroblastosis. I didn't know what it was.
Q. Mr. Hart, may I ask you, finally, how was the case pr<'sented by the defendant's Counsel?
A. The case was tried magnificently by both Counsel.
Q. Did you not have occasion to make a statement with
respect to the caliber of the ca-se being tried at the end of the
-

~~?

A. I did.
Q. I wonder if I might hand you this and ask
you if that was the statement?
A. That is.·
Q. Would you read that to the jury, please?
A. "I cannot permit this case to terminate-'' It's qated,
by the way, March 8. '62.
"I cannot permit this case to terminate without making a

page 403
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few comments which I feel are in order. This has been a case
that has cast a heavy burden on the parties, on the jury, and
on Counsel for both s~des. It has been a difficult and complex
case.
''The behavior and attitude of all concerned have been
exemplary throughout the case.
''No party to the action attempted to overstate their case
before the jury. And no party made any attempt to appeal to
the sympathy or prejudice of the jury.
''The jury has followed this case throughout with a remarkable concentration and intentness and has been'' The jury has folowed this case throughout with a concentration and intentness that has been remarkable and extraordinary.
"Both of the Trial Counsel in this case have conducted
themselves from their opening statements to their
page 404 ~ closing arguments in the highest ethical and professional traditions of the bar. Each has presented his case painstakingly, thoroughly, astutely and with consummate artistry. Neither Counsel has made a captious objection throughout the trial. Neither Counsel has made the
slightest effort to take unfair advantage of the other, or of the
Court. Both Counsel have freely stipulated to matters of fact
and law, concerning -which there could have been no reasonable difference of opinion.
"Both Counsel have shown a unfailing courtesy to all witnesses, to each other and to the Court. Not once throughout
this 'long, tedious and demanding trial has the voice of either
Counsel been raised in anger. A case which might well have
taken three or four weeks to try has been ably and thoroughly
tried in seven qays due solely to the skill and consideration
of Counsel.
"I think perhaps that I can sum up my notes by saying,
this case has been ably and thoroughly tried by Counsel who
are gentlemen.
''I wish that every law student in this country could have
sat through this trial and seen how properly to try a suit at
law.''
page 405 }-

Mr. Duff: Thank you very much, Judge Hart.
I l1ave no further questions.
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RE-DIRECT EXAMINATION.
By Mr. Siciliano:
Q. Judge Hart, with reference to your order dismissing the
two u:p.served defendants, you recall, do you not, that that
occurred in 1962, just at the start of the trial T
A. Well, it occurred just as the trial started.
Q. Yes.
The suit wa·s begun in, that is the incident which was going
to be tried occurred in 1953, is that correct?
A. Yes, that's correct.
Q. So that when you dismissed the case as to the Doctors
Detwiler and Latven the statute of limitations which in the
District of Columbia is three years had run again Mr. Neyland and Mr. Neyland got $100,000 from the jury. Isn't that
correct?
Mr. Duff: I object to that.
The Witness : Wait a minute. Your question is two or
three questions at once. Which one do you want answered T
Mr. Duff: Let's take them one by one.
By Mr. Siciliano :
Q. All right, sir.
A. The statute of limitations 1n the District
page 406 ~ of Qolumbia is three yearsQ. Yes.
A. -in this type of suit.
Q. So, could Mr. Neyland have brought another action
against Dr. Detwiler and Dr. Latven?
A. He could have brought the action but in the District
of Columbi{t it would have been subject to the defense of the
statute of Umitations.
Q. That's right, sir.
In your opinion, as an attorney, what would have happened to that defense?
Mr. Duff: Your Honor, I don't think this is pertinent at
all, in no way whatsoever. I object to it. The Judge has testified that it made no difference if Mr. Laskey objected or did
not. These defendants were unserved. They were not before
the Court and he would have dismissed them.
Mr. Siciliano: Your Honor, it has also been said that the
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suit could have been refiled. I have no quarrel with that but
I don't want this jury to be misled.
The Court: The statute of limitations is three years and
it would have been a defense.
By Mr. Siciliano :
Q. In your opinion, an available defense; isn't that so,
sir.
page 406A ~ A. Yes.
Q. I have one more question, sir.
Q. I believe you stated that it was approximately three
o'clock p.m. of the afternoon when Counsel left your chambers. Do you recall saying thaU
A. I said probably around 3 :30 or 4:00. I see that at four
o'clock I started something else or had Counsel in, in another
case, so I know it was before four o'clock. And my best
estimate is it was probably around 3:30 or 4:00. It could
have been a little earlier.
Q. In that time, did Mr. Galiher and Mr. Laskey go over
the facts of the case with you~
A. We certainly discussed the facts of the case as the
facts appeared to each side.
Mr. Siciliano: I have no other questions.
Mr. Duff: No questions. Thank you, Judge.
The Court: Thank you, Judge Hart.
The Wit~ess: Thank you, sir.

page 407
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Bench Conference.
Mr. Siciliano: Your Honor, yesterday, we got into what I
thought was a delay in trying to find a letter written by Dr.
Harris. Your Honor may recall that Mr. Ward wa,s not able
to find it. Anyway, he has been able to find it.
Mr. Duff: You want to put it in~
Mr. Siciliano : I would like to have it go in.
Mr. Duff: No objection.
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I would like to make sure, again, simply so that the record
will contain it, that we object most strenuously to the testimony from this witness as to his opinions about what this case
was worth, what he stated to be his opinions, and advise
the Court of our exceptions to Your Honor's ruling.
I di<! not object while the testimony was going on. I assumed thatMr. Siciliano: You are talking about Judge Hart,- I assumeY
Mr. Duff: You fully understood that my objections go to
thisY
Mr. Siciliano: I understand that.
Your Honor, I have one other thing and we can
page 408 ~ re.st.
First of all, to be conservative, I understand
that the stipulations that both of us signed are part of the
evidence. If not, I will at this time ask that they be made a
part of the evidence.
Mr. Duff: No question about that at all.
The Court: The stipulation as written has been filed and
stated. I am sure the reporter has the ;statement that it is a
stipulation :filed in the record.
Mr. Siciliano: Your Honor, we will close with one request:
I would like to call, recall, Mr. Ward for what I hope will be
one question.
The Court : All right.
Mr. Duff: He was on the stand. He was called. We are going-We have agreed for you to put the medical report in. I
think it is unusual to do that.
Mr. Sic:Hiano: As I recall, we have been moving witnesses
on and off the ;stand for the convenience of everybody. Something has come to my attention that I did not know until
about an hour a,go.
Mr. Duff: Will you tell us what it is, kindly? I may have
no objection.
Mr. Siciliano: I think I would rather not tell you .
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(The jury retired.)
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page 440 ~

The Court: The first thing the Court has to decide under
this motion and must decide in this case is what rule of law
is applicable to this ease, whether the rule applicable is one
of good faith or one of negligence or due care.
·
From the briefs which have been filed and the cases which
the Court has read in this connection, have led the Court to
the conclusion that the rationale of the rule of good faith or
bad faith appears to the Court to be the proper rule to be
applied in cases of this kind. .
The Court has considered that this rule is the one to be
applied in this case.
The next question the Court must determine is whether,
under the facts of this. case, there is bad faith involved from
the standpoint of the evidence and any inferences, proper
inferences that may be drawn from the facts in this connection.
These facts point up the question as to whether the decision
of the insurance company to not ,settle this case was arrived
at in good faith considering the duty the attorney owed to
the then defendant and whether this decision was arrived at
in the light of pertinent facts fully disclosed to all the parties
is our consideration involved in the determination of this
question.
The Court has come to the conclusion that in
page 441 ~ the light of all of the relevant circumstances and
the inferences to be drawn therefrom, are sufficient to lead, to lend a reasonable basis for disa~eement
among reasonable minds as to the question of good faith in
handling the claim and conducting compromise negotiations.
This is a case for the jury and motion is denied.
Mr. Duff: Would you kindly note our exception, please,
for the reasons stated.
The Court: All right.
Mr. Ellis: Your Honor, so that there be no misunderstanding-! frankly do not think it is necessary at this time to
comment on it but just to protect myself in case something
mightarise, I would like to except to that portion of Your
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Honor's ruling wherein you stated that the rule in this case
is only bad faith. I will raise it again on later point.
The Court: All right.
Are you ready to go ahead 1

•

•

•

•

•

•

•

•

•

The Court: Bring the jury in.

page 442
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RICHARD W. WHITLOCK,
was called as a witness by and on behalf of the defendant
and, being first duly. sworn, was examined .and testified on
his oath as follows :
DIRECT EXAMINATION.
By Mr. Duff:
Q. Would you give the gentlemen of the jury and His
Honor your full name, please?
A. Yes; my name is Richard W. Whitlock.
Q. What is your occupation, sir?
A. I'm an attorney, sir.
Q. In the year 1962, may I ask with whom you were associated in law practice?
A. With Mr. John Laskey of the firm of Laskey and
Laskey, Washington, D. C.
Q. I believe you were not a partner in that firm, were
you?
A. No, sir, I am an as•sociate.
Q. In your capacity as an associate, I will ask you, did you
render certain assistance to Mr. Laskey in the preparation
of the case of Neyland v. Price?
A. Yes.
Q. Did you ever meet with Mr. Laskey when he
page 443 ~ met with the doctors involved?
A. I don't recaU, Mr. Duff, whether I met the
doctors in Mr. Laskey's office prior to trial or not, or whether
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I ·sat in with them. I think I had met them before we went to
trial.
Q. Were you present during the course of the trial, may
I ask~
A. Oh, yes, everyday.
Q. Now, Mr. Laskey, I believe, actually conducted the
trial?
A. Yes, he did. That's right.
Q. Will you tell us whether or not you had oc<-,asion to have
any conversation with Dr. Price during the course of the
trial?
A. Yes, quite a few.
Q. Mr. Whitlock, I ask you whether or not Dr. Price ever
told you in any way that he was guilty of negligence?
A. No, sir.
Q. Now after the trial was over, and the jury retired, what
did you do~
A. Mr. Duff, I stayed in the Courthouse after the jury had
left. Mr. Richard Galiher and I, who represented the plaintiff, stayed. Mr. Laskey went back to his office and subsequently, I believe, went to Florida but I stayed
page 444 r right in the Courtroom.
Q. The jury-The case went to the jury on a
Thursday afternoon, did it not, sir~
A. Yes, to the best of my recollection; that's right.
Q. Do you recall how long the jury was out 1
A. Well, it seems to me, Mr. Duff, they went out about
three o'clock, give or take a half hour or so,Q. On a Thursday?
A. On a Thursday, yes.
And they stayed, I think they stayed rather late by Washington standards. I think they were there until about 5 :00 or
5 :30. Then the Judge sent them home. Then they came back
early the next day, I guess ten o'clock the next day. They
were out all that day and the verdict finally came in 12 :00 or
1 :00 or 1 :30 on Saturday, I think.
Q. Were you there all day Saturday~
A. Yes, all three days.
Q. Will you tell us, Mr. Whitlock, directing your attention
specifically to Saturday, whether or not the jury came back
and asked any questions or brought any notes to the Judge
on Saturday~
A. No, Mr. Duff, not on Saturday. Friday morning, I think,
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not too long before the luncheon break, after they had been
in session an hour or an hour and a half Friday
page 445 ~ morning, as I recall the bailiff brought a note in
to the Judge and I don't remember, Mr. Duff,
frankly, whether the jury actually came back into the box or
whether we handled it with them still in their room, but the
purport of the note, they wanted to see Dr. Price's records.
'This was Friday morning and Mr. Galiher and I were
sitting there in the Courtroom reading the newspaper when
the note came in.
Q. Thank you, sir.
Mr. Duff: I have nothing further .
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JOHN L. LASKEY,
was called as a witness by and on behalf of the defendant and,
having been previously duly sworn, was examined and testified further on his oath as follows:
DIRECT EXAMINATION.
By Mr. Duff:
Q. Mr. Laskey, you have been previously sworn T
A. Yes, I have.
page 447 ~ Q. I frankly do not recall whether we went
briefly through your qualifications when you were
on the stand previou!'lly or not. So let me ask you, you are a
member of the District of Columbia bar?
A. Yes, since 1935.
Q. Have you held any offices in the Bar Associations?
A. Yes, I was Vice President, succeeded to the Presidency;
now a Director.
Q. Mr. Laskey, has your practice been, has it emphasized
any particular field of the law in recent years?
A. Yes. I specialized in trial practice from the time I was
in the U. S. Attorney's Office, from 1939 to '42 or '3. And
then in, over the last 15 to 20 years it has had a specialtv
within that specialty of the major-medical issue cases and
the malpractice cases.
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We don't limit our practice to that.
Q. Surely.
Can you furnish us a reasonably accurate estimate, please,
sir, of the number of medical malpractice cases that you have
handled in your career~
A. When you asked me that question the other day I went
to an office record which covers cases from 19-November of
1960 to June of '64, and took out of that list the cases which
came to me for handling and which I am handling
page 448 ~ personally which had to do with malpractice.
In that period there are a few one way or the
other of 72 for all companies and doctors involved with malpractice.
Q. That is only for the last four years~
A. Yes.
The volume may have been a little heavier during that
period of time, but it certainly was-That would average
about 20 a year. I think it would have averaged ten or more
a year in the ten years preceding that.
Q. May I ask you, is there any firm in Washington or any
individual attorney in wa~hington that handles a larger volume of medical malpractice cases, if you know~
A. Mr. Welch, of ·welch, Daily and Welch, handles probably more than that, I would say. They have been at it longer
than I have. I know of no other firm that has that much
volume.
Q. Now, Mr. Laskey 1 directing your attention to November,
1956, were you employed to represent Dr. Weldon Price and
others in connection with a case before the bar today?
A. In November, '56, I was retained to represent Dr. McCollum. Dr. Price had not been served at that time. I knew
he was a named defendant in that case but my first retainer
from Aetna was to represent Dr. McCollum and I was subsequently retained to represent Dr. Price after service was
effected on him.
page 449 r Q'. Will you tell us the mechanics of how the
suit papers actually got into your po-ssession, if
you recall~
A. I have a recollection of, that they were brought in by
band. If they came by mail, they were followed very shortly
by the supervisor in charge of that unit, Mr. Ira Everett, together with the adjuster who had been working on the case
or was then working: on it, I would say. Papers were handdelivered to me, I believe.
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But in any event within a short time after l got the suit
papers I received the file from Mr. Everett and Mr. Atkins,
I think was the name of the adjuster. We had a considerable
conference at that time with respect to what they had and
about what I thought they ought to do further.
Q. Will you tell us in general, in that connection, something of your position in the handling of this case? E;xa.ctly
what you were employed to do and what authority you had?
A. Well, our relationship, of course, my relationship with
Aetna had a long history to it by that time. It wasn't quite
that formalized but it was understood without being specifically mentioned, and the understanding was based on our
prior experiences, that they looked to me to handle the case,
keeping them informed and to request of them any additional
investigation which I thought was necessary, to evaluate the
case from time to time, and of course, keep them
page 450 ~ informed.
Q. Now, in connection with your additional investigation in order to evaluate the case, did you call for certain investigation on the part of the Aetna Claim personnel?
A. I believe that I did, although in these cases I do a great
deal of it myself since I have got to do it anyway. But as
to locating witnesses, interviewing, getting records, yes, I
asked for hospital records.
Q. Did you receive them?
A. Yes, I did. As a matter of fact, I got everything I asked
for in this case from them.
Q. Mr. Laskey, do you recall, and I don't wad to pinpoint
the precise date unless you can give it to us, when you had
your first conference with any of the doctors that were named
as defendants?
A. Within the same month, I believe. If it wasn't in November, I think I'm quite sure it was in November that I
asked Dr. McCollum to come to the office. I ail.ways do that
with doctors when they are defendants because a doctor in
his own office, in his own environment is a little more confident and sure of himself then be will be awav from that and
part of my job is to evaluate how good a witness he will make
in strange circumstances.
Q. Did Dr. McCollum come to your office?
A. He did come to the office. I had received at
page 451 ~ that time photocopies of his office records from
Mr. Atkins or Mr. Everett. I don't recall.
Q. Did there come a time when you met Dr. Weldon Price?
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A. Yes, under the same circumstances.
Q. Now, Mr. Laskey, will you tell us from your recollection,
the attitude of Dr. Price toward the suit as expressed to you
when you first met him?
A. I don't know whether it was expressed as forcefully
at that time as it was later. I do recall and I can't say whether
it was on the first interview or not, that he was incensed at the
suit having been brought, as were the other doctors.
Q. .All of them?
.A. Yes, the two that were not served.
Q. Did they indicate to you anything they thought they had
done wrong¥
.A. No, they have not to this day.
Mr. Siciliano: I object to that. I don't think-! think that
calls for a legal conclusion and I don't believe that the doctors
are entitled to such a conclusion.
Mr. Duff: Your Honor,The Court: The objection is overruled.
Mr. Duff: Thank you, sir.
By Mr. Duff:
Q. Did you have, in the course of your preparation of this, or evaluation of this case, Mr.
Laskey, any other meetings with other physicians than Dr.
Price and the named defendants in the suit?
.A. Yes, both early in the case and with increasing frequency in the later stages of the case. In the interim periodThis case, I'm sure you are all familiar with, was filed in '56
and was not tried until '62.
The interviews with the doctors who were directly involved,
Dr. Price, Dr. M-cCollum, and also Dr. Detwiler and Dr.
Latven, continued all throughout that period.
But in the initial stages there were interviews with doctors
who were not directly involved but who were potential witnesses who otherwise had knowledg-e of the case.
Q. Did you at any time talk with a Dr. William Dolan?
.A. Yes, very early in the procedure.
Q. Do you recall where that conversation was held¥
.A. The first conversation took place in his laboratory
which, if I'm not mistaken, was in the basement of the Arling-ton Hospital, suburban hospital.
Q. What can you tell us, Mr. Laskey, about any other
physicians that you may have talked with in connection with
page 452

~
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your medical investigation of the case? Were there any others
that have not been mentioned?
page 453 r A. Yes. I talked with both a Dr. Hunter, Oscar
B. Hunter, who was and is a weU-known pathologist, not only in Washington but in this area, I believe.
Dr. Jonathan Williams. I was a little inhibited in that, in
that they had both examined and treated the infant and I had
tried from the time the case came into my office to get a
medical authorization from Mr. Janousek who was in charge
of the case.
Q. Representing the plaintiff~
A. Representing the plaintiff.
He never refused to give it to me hut I never got it until
very late in the game. I say very late. It was several years.
The fact of not having that authorization, the doctors had a
privileged communication under our statute. which they felt
was applicable since both examinations had taken place in
the District of Columbia.
Q. Mr. Laskey, with respect to your interview with Dr.
Jonathan Williams, will you tell us your best recollection of
the substance of that interview~
A. The substance of that interview was that be saw the
child for the purpose of diagnosing its then condition. A fact
which he emphasized in that interview and in his testimony
at the trial, that he had no doubt about the condition which be
observed.
page 454 ~ We did discuss with him a collateral :finding
which I was familiar with since it was on this
Children's Hospital record which I had examined which referred to a possible blood disorder. I think he used the term,
kernicterus. I pressed him on that because that was a very
critical issue in the case.
He told me that be was concerned with the condition existing at the time of his examination. That is, that his other
findings were collateral; be was not as certain with respect to
them.
I went over with him, the figures sticks in my mind, some
11 other possible causes, equal possible causes of the condition of cortic"'l atrophy which be found in this child.
Q. Other than kernicterus?
A. Other than kernicterus.
In his testimony he said, 6 to 15, but be wouldn't say quite
as many as 15.
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Q, So that I will understand that, is it your testimony that
he said in his opinion there were that number of other possible causes of kernicterus?
A. He said in our interview, 11 and to the best of my recollection in his testimony it was from 6 to 15 at the trial. .
Q. Was he able to tie in the presence of kernicterus, if that
is what it was, to blood incompatibility between these parents
and the child?
page 455 ~ A. He specifically renounced being an expert in
the field ·of hematology and made that as a reason
for his inability to make that connection. He used the term
which impressed me at the time that the diagnosis of kernicterus can only be made by autopsy.
Q. By what?
A. Autopsy.
Q. Mr. Laskey, you have told us about your interviews with
the four physicians and Dr. Dolan, Hunter, Williams. I ask
you, sir,A. Excuse me. We had started on the other doctors I interviewed. There were more thanQ. I'm coming to that right now. Are you familiar with
a Dr. Lewis Diamond or Edith Potter?
A. I'm familiar with them in that in my medical research
of this case I have found them to be among the foremost authorities in the field and the most prolific writer·s. I never met
either of them personally, although I talked with them both
by phone on, I think at least two occasions with each. I believe
more.
Q. What was the occasion of your talking to them? How
did this come about?
A. The first conversations were to get their suggestion
with respect to the handling of the medical aspage 456 ~ pects of the case. I had not planned to use any
out-of-the-area experts because I thought that
would be a tactical error in a case of this kind since the standard of care was that prevailin~ in Philadelphia or Boston
where Dr. Diamond was and I think Dr. Potter was in Chicago
but they were well out of this area, anyway.
But I wanted their views because of their outstanding position in the field as to the handling.
Again, Aetna was entirelv willing to have me incur anv expense in connection with those interviews by phone or by
going there, if need be, which I didn't think was necessary.
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Q. Did you make known to those physicians the medical
background as you knew it of the Neyland child?
A. Yes.
Q. And what opinion did you receive from them as to the
child's condition?
A. I received an opinion from Dr. Potter that was favorable although my recollection of it is not as ,specific as that
of Dr. Diamond. Dr. Diamond was very positive that this
was not kernicterus and that it did not result from any failure
to transfuse this child or exchange transfuse this child during the period it was in the hospital, the fir.st two to five days
of life.
Q. Do you recall whether or not Dr. Diamond
page 457 ~ placed any emphasis on the lack of clinical symptoms of the Neyland child Y
A. He did, very markedly so.
Also, a point he emphasized quite strongly was the continuation of the convulsions as being entirely inconsistent
with kernicterus.
Q. The convulsions seemed inconsistent Y
A. The continuation of the convulsions.
Q. Yes. I just didn't understand you.
A. The way he expressed it, that the damage occurs immediately. There is a brief period where the reaction of the
child to this insult is quite evident but that following that,
the continuation of convulsions over a period of more than
a year or two years and greater in this case, was absolutely
inconsistent with a diagnosis of kernicterus.
Another major point he made, which we also had a local
doctor to make, Dr. Spence, was completely contrary with
Dr. Williams' expressed collateral diagnosis on the Children's Hospital chart. And that is the air spaces, the shrinkage of the brain. Dr. Diamond pointed out, as did Dr. Spence,
that with kernicterus, there is a damage to the tissues which
causes scar tissue to develop so that the brain is more enlarged. You don't have the air spaces which were observed
in this child. That is, you have an overcrowding of the brain
chamber rather than an empty space.
page 458 ~ Q. All right, sir.
Did you consult with any other physicians than
the ones you mentioned?
A. I have mentioned Dr. Spence. I consulted with a Dr.
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Palmer who is a pathologist. I think he is at Alexandria Hospi.Jtal and was ~at that time, and Chairman of the department.
Also, I believe he was Chairman of the Virginia State
Board of Pathology, but I could be in error in that. He held
some position as an expert pathologist.
I consulted with a Dr. Burke.
There were others I don't recall. The doctor was quite helpful, both Dr. Price and Dr. McCollum, Latven and Detwiler
in suggesting possible doctors.
Q. Did you make any independent study, medical ~study,
of your own of the condition of kernicterus or erythroblastosis~

A. Independent, yes. I did. In my time I asked doctors to
help me in giving suggestions. They all did. Dr. Diamond
and Dr. Potter suggested themHs, as did Dr. Detwiler, and
Price.
Based on those suggestions, I spent many hours in, it was
then the Army Medical Library, now the Armed Services
Library, in Bethesda. I think that is the best medical library,
certainly, in the United States. I will say there is not a better medical library in the world.
page 459 } Q. Mr. Laskey, as these developments, which
you have told us about, and I assume they occurred over a period of years,A . .Yes.
Q. As they would occur, would you keep· Aetna advised as
to your development of the case?
'A. Yes, both by letter and phone. And· there was a change
in Claims Manager during the pendency of this case. There
may have been two. I have forgotten when Paul Kelly left.
Paul Kelly was Claims Manager for many years. I think he
had left at the time this case was filed. And a Mr. Notley
was Claims Manager. I discussed the case with him personally and reported to him personally in many instances.
And then when Mr. Ward succeeded Mr. Notley, Mr. Notley going to another area, one of the very first things he did
was suggest that we review this case; he would have it in
mind. We met, I believe, on two occasions to discuss this case.
Q. Mr. Ward~
·
A. Mr. Wallace Ward, to discus·s this case and others;
this was one of the larger cases pending at that time ..
I know we made a particular effort to discuss this case, or
he made a particular effort to discuss it with me so that be
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would be familiar with it. At least I assume that
was his purpose.
Q. Now, Mr. Laskey, you mentioned in your
testimony that the handling of the case from the plaintiff's
point of view was bizarre. What did you mean by that?
A. You couldn't reach the plaintiff's lawyer personally
after the first few months or so.
He never responded to a phone call. His office·s were apparently being maintained in the District. He was not in
evidence. There were some rumors about some problems
which he had outside of this area, in this area as well. The
case wasn't being pushed. We had, at that time, a backlog of
cases so that if a case is aggressively handled, you are probably not going to get it to trial for two years.
My experience has been with cases in which plaintiffs feel
they have a good case, and a large potential case and a good
case from the point of view of liability and large potential
from the point of view of damage, that they are actively trying to get that case on the trial calendar. That was not the
case with this. As a matter of fact, I moved to dismis·s it at
one point for want of prosecution because of that.
Q. That was inA. There were other factors, too. Frequent change in associate counselpage 461 ~ Q·. On behalf of the plaintiff~
A. On behalf of the plaintiff. I think there
were four. Maybe all of them weren't on the record but I
know I was in contact with at least four different sets of attorneys associated with Mr. Janousek.
Q. Now, Mr. Laskey, from the preparation that you have
told us about, the interview with the doctors, the study, and
so forth, did you reach any conclusion as to whether or not
Dr. Price had been negligent in his treatment of the Ney~
land child~
A. I had reached the conclusion that he had not been negligent.
Q. Will you state on what basis you reached that conclusion?
A. I reached it on the basis of my interviews with him, on
what he told me, his own feeling and attitude towards the
case. But my experience has been that we can't rely solely
on that. You have to have supporting testimony.
So I looked to the supporting testimony and to the hospital record and to every source that was known to me. I saw
page 460

~
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areas that were Rtronger than others. I saw some areas that
might be considered in some aspects of the caEe, weak. But
on evaluation of the case,-Incidentially, weak areas appeared only in areas where I did not think the
page 462 ~ responsibility was that of Dr. Price.
Q. Possibly the other physicians~
A. Dr. Dolan was-Dr. Dolan's handling of the case and
Dr. Dolan was quite frank about it. He said it was his responsibility. He said that the first Coombs test was probably
wrong but he said that wasn't a human failure; that the te·st
was what he called a false negative.
I asked him about that because he had used the term mistake. That was something that I was very sensitive to. I
asked him what he meant by "mistake". He said he meant
the result was a mistake. It was not a mistake of human origin. That in 1953, the sera which they used in the Coombs
test they got from different laboratories; it was not of uniform strength, and there were other technical aspects of the
test which I frankly didn't fully understand and didn't go
into it because it didn't directly affect me at that time, but
there were some inherent weaknesses in the Coombs test itself which were not negligence in the personnel handling it.
Q. In the handling of the matter for Aetna. was it your responsibility to make a recommendation to them as to whether,
as to what they should do with the case~
A. Yes, that was the part of my function.
Q. Did you make such a recommendation~
·
A. Repeatedly.
page 463 r Q. Would. you tell this jury exactly what tliat
recommendation was, sir~
A. From the outset, I evaluated this case as one, while it
had great financial exposure, was a case of no liability on two
main grounds: the first ground that the doctor's conduct conformed with the standard of care prevailing in Arlington
County in 1953.
The second ground, which is equally important in cases of
this character, there are 'two co-equal points on which you fix
liability. One is the negligent conduct or the failure of the
doctor to conform to the standards of care and two, that that
failure resulted in the particular condition of which the child
suffered at that time.
·
·
I was satisfied on either of those two grounds. Of the two,
the second was the most strong.
· · ·
Q. Mr. Laskey, fr·om 1956 when the case was filed,' 'urltil
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1962, in February when the case was tried, had any physicians

that you had discussed the matter with ever told you that in
their opinion Dr. Price had been guilty of negligence~
A. No.
Q. Had plaintiff's counsel, in those years, ever furnished
you one scintilla of evidence of negligence~
A. Other than the unsupported charges in the complaint,
no.
page 464 ~ Q. Had he ever furni·shed you a medical report
from any doctor expressing the opinion that Dr.
Price had been guilty of negligence~
A. No.
Q. So you concluded that Dr. Price was not negligenU
A. Yes, that was my initial evaluation. I have forgotten
just how early that came. But it came within the-Well, it first
came as a preliminary evaulation because I was working on
the case constantly through the years. But I think my first
evaluation on liability, even though it was tentative, was one
of no liability and I continued to express that opinion to the
company up until the end.
Q. Will you tell us, Mr. Laskey, whether or not in this
connection, you took into consideration the injuries that the
child had sustained 7
A. Yes.
Q. Did you take into consideration the probabilities of
the result of the trial?
A. Yes, I did. I wouldn't be really evaluating it if I hadn't,
Mr. Duff. I took into account the impact, or I tried to
take into account the impact this child's condition would have,
in any area.
I considered both as a matter of law and as a matter of
probabilities of a jury verdict that the chances of
page 465 ~ success well outweighed the sympathetic impact
of the case which was the principal thing I think
the plaintiff had.
Q. Now, Mr. Laskey, when was the first question of settlement of this case broached and by whom~
A. Mr. Ga:liher first suggested a settlement discussion.
Q. Do you remember about when that was~
A. It was in a letter to me. I can give you that. He came
into the case the latter part of '61. He was not ready for a
matter of over a month to decide whether he was going to
stay in the case or not or take the case, rather, as Trial Counsel. So that it wasn't during that period.
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He first suggested it to me in a letter which I think was in
February of '62 and if I'm not mistaken, it was February 12th
or 13th. I know I got it on the day, the morning of a day
when I had scheduled a meeting with Doctors Price, McCollum, Detwiler, Latven-and Dolan, all five doctors.
Q. Do you remember what Mr. Galiher 's first demand was
in this case 7
A. The first figure I heard I think came over the telephone.
We had had some preliminary sparring,~there is no other
term for it, about ·settlement discussions without any mention of figures except that he said that he was so impressed
with the potential of the case that he was going to increase his
· ad danrvnlu;m clauses.
page 466 ~ But as to settlement demand, that, to the best
of my recollection, came by phone.
We had -set up a meeting with the pretrial Judge and then
with the Chief Judge McGuire. He may have been serving
in both capacities.
I was unable to make it because I was ill and I was unable
to intercept Mr. Galiher before he went to the Court's chambers, Judge McGuire's chambers. Judge McGuire called me
with Mr. Galiher there. We had not too satisfactory circumstances for conference but some :figure.s were mentioned during that time. I think the figure was in excess of 125. That
was first mentioned by Mr. Galiher transmitting that toQ. As his demand 7
A. -to McGuire and McGuire's transmitting it to me. I
think Judge McGuire expressed some opinions of his own.
Q. Mr. Laskey, do you recall, sir, the day the case was supposed to start, the day in February?
A. Yes. It was specially set for February 26. It did not
start on that day. It started on February 28 and in that interim we had a personal conference with J udg-t' McGuire in
his chambers in addition to this telephone conference.
Q. Prior to the commencement of the actual trial, did you
have occasion to meet with Mr. Galiher in Judge Hart's
chambers?
page 467 ~ A. Yes, we met first in Judge McGuire's chambers and then in Judge Hart's chambers.
8ome of the Judges after you are called on for trial-We
have a central assignment system; you stay on phone call.
The Assignment Commisioner calls you to come down to
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Court to a particular Judge for trial. That is the first time
you know what Judge is actually going to sit,Q. You don't know thaU
Q. -know what Judge is assigned to the jury. But there
may be four, five, or ,six .. You don't know which of those you
are to have as your Tnal Judge.
Nor does the Judge know what case he is going to get until
the file is s«;lnt up to him by the Assignment Commissioner
when it is assigned to him for trial.
Some of the Judges will call Counsel into chambers to discuss settlement; also, to eliminate some issues in the case
and general handling of the case.
Q. Let me ask you right there, in connection with the general settlement discussions, what is the fundamental purpose of the lawyers going in the Judge's chambers before
trial~ Why do they do that~
A. Judges are very conscious ·of their backlog of case·s, the
congestion in the trial of civil jury cases. They feel they can,
some of them-I can't speak for the Judgespage 468 ~ but my impression is, and my definite opinion is,
that they feel they can expedite the docket b~
getting rid of cases which can be ·settled in chambers. This
varies from Judge to Judge.
Some Judges are head-knockers in the vernacular term we
use.
Sometimes we feel it is literally true rather than-But
Judge Hart doesn't go to that extent hut he was anxious to
dispose of this case because he knew it wa·s, the trial time
in this case was estimated at two to three weeks.
Q. You had the impression he was anxious to dispose of
iH
A. Very anxious.
Q. All right, sir.
Now, Mr. Laskey, there has been testimony in the trial
about certain conversations which took place before Judge
Hart, with respect to a $45,000 recommendation that you allegedly made. I ask you, do you have a clear recollection of
the conversation that occurred in that room with Judge HarH
A. I have a very clear recollection of that particular matter
of $45,000.
. Q. Will you tell the gentlemen of this jury what your ver:.
sion of that conversation was from beginning to end?
· ·'
A. Well, the case-When we went into chambers, I believe
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it was in late morning or mid-morning around
11 :00, 11 :30 when we were called down there. The
general nature of the case was discussed. Some
points that might come up during the trial. Nothing the
Judge was going to rule on, but to get his idea of availability
of witnesses, things of that kind were preliminarily discussed.
· The Judge asked to have the nature of the case explained
to him, which was done in general terms by both Galiher and
myself.
Then he asked if there had been any prior settlement negotiations and we told him of the history, which was a very
brief history, as I indicated, but he was told of the meeting with Judge McGuire and the relative position with respect to demands made by the plaintiff.
I told the Judge that we were not, that Aetna was not prepared to pay and I was not prepared to recommend the figures
which were being then mentioned, $125,000.
I told the Judge-! remember quite clearly-that I had
heard nothing which in my opinion made this a case of liability. I recognized the points to which they were referring,
the pitiful condition of the child, and the real damage which
WBis there, if liability were found; but I reiterated to him as
I had to the company that in the absence of something to convince me that there was liability in the case, I had no basis
for making a recommendation.
page 470 ~ Various figures were mentioned, not by me. Mr.
Galiher's opening figure in that aspect of it I
think was $125,000. During the discussions he came down
by stages which I thought were fairly precipitious.
Q. Fairly whaU
A. Precipitious. Got down to an area of $45,000. He may
have come to an area close to that. He ultimately came to a
figure of $45,000.
At that point he showed a stiffening, that he wasn't going to go down any further. He says, ''I haven't gotten any
offer. I'm not going to keep sliding down.''
Q. Excuse me just a minute for interrupting you.
Did I understand that this coming down from 125 to 45
all occurred in this conference before Judge Hart?
A. Yes, that conference lasted all of that trial date. I
don't think we picked the jury on that day. A,s a matter of
fact I'm quite sure of it.
Q. But the demand dropped from 125 to 45 jn one day?

page 469

~
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· A. Yes. There was a luncheon break there.
Q. All right, sir.
Would you continue, Mr. Laskey¥
A. When we got to that figure, when Mr. Galiher got to
that figure, he wasn't connnitting himself because he hadn't
talked to his clients.
page 471
Judge Hart devoted his major attention at that
time to me. I felt whether he intended to or not
he was going to get me to agree to recommend that figure to
my company.
I was -conscious of the fact that I had to try this case before
Judge Hart. I didn't want to be rude. But I didn't want to
say something that I couldn't do. I kept repeatedly referring
to the record I had made with Aetna based on years of dealing with the case and on very careful appraisal of it.
Q. You mean the record of the appraisal of this particular
case¥
A. This particular case in my reports to Aetna.
Q. All right, sir. Go ahead.
A. I told him-I recallnsing these words-! can't suddenly change course here in midstream with the written record
I have made with my company unless someone gives me something to base that change on.
I had never told Aetna anything except, never have, either
before or since, that this was a case of liability in my opinion. I emphasized that and he kept saying, ''Will you recommend that to your company, that figure,'' that, meaning $45,-

r

000.

My reason, my sharp recollection of this is that I was selecting my words extremely carefully. And I
page 472 r said, "Judge Hart, I will report that to my company. I will go out and do it now. And I will tell
them in my opinion this is the least this case can be settled
for.'' I never said I would recommend it. And I in fact never
did recommend it.
Q. I was going to ask you: did you recommend that Aetna
pay $45,000¥
A. I did not.
Q. Did you recommend against it?
A. I recommended against it, yes.
Q. Of course you are aware of the fact thatA. That wasn't justExcuse me, Mr. Duff. That wasn't just a casual statement
to the company. I went out in the Judge's Clerk's, or the
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Judge's Clerk has a ,separate little alcove, library set-up, has
a phone in there. He made that available to me. I stayed in
there for some time and explained it either to Mr. Ward or
to Mr. Fountain. We have-Of course, I had reported the
discussions which had preceded that, and had reviewed the
case carefully because we knew it was going to be tried. When
matters of settlement come up you have to call from the
Courthouse under the circumstances which are not always
ideal so the general practice is to thoroughly discuss the case
with the man at Aetna who is handling it, in this instance
the Claim Manager, top manager, Mr. Ward.
page 473 ~ So I had reviewed it with him before we got to
that stage. But, in addition, when I discussed it
and if it was Mr. Fountain-it was because Mr. Ward happened to be out of the office or something-we went over it
in detail, went over the processes by which I had arrived at
my prior evaluations, why I thought the $45.000 was the least
figure that the plaintiff would accept and finally whichever
one I was talking to said, "Well, what is your feeling about
it?''
I said, ''I have no basis on which I can change the record
I made with you, my prior reports. Nothing has been said
in settlement which leads me think that this is a case of liability, that they have evidence of it.
"On the contrary, I know Mr. Galiher. I know he is accustomed to handling cases of magnitude. And in my opinion, if
he was confident of liability he would never accept a figure
like $45,000 in this ease.''
Q. Why was that your opinion, sir?
A. Because I knew Mr. Galiher wasn't hungry, wasn't
about to settle the case just to get a quick fee. He had experience in the larger type of cases. He had the rather tremendous
Eastern Airlines case. He was a well-experienced lawyer. And
any lawyer with experience in this type of ca·se, knowing what
the condition of this child was, who had what he would consider a locked case of liability, is not going to acpage 474 ~ cept $45,000.
Q. Now, Mr. Laskey, during the c.ourse of the
trial-Strike that and let me ask you this.
Did there come a time after the settlement discus·sion that
you told us about, that you had .conversations with Dr. Price
about what occurred in chambers?
A. Both Dr. Price and McCollum, I recall little things. I re-
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:call telling one of them at the counsel table in the Courtroom
before the jury was selected and telling the other one as
we were either going through and continuing just outside of
the Courtroom door.
Q. What didyou tell them, Mr. Laskey?
A. I told them what the discussion in chambers had been,
that there had been a suggestion by Mr.-.And I told them the
Judge had urged the. settlement and that Mr. Galiher, after
conferring with his clients, the first thing he just recommended at a later stage of the conference said they would
accept it. I told them that and I told Aetna Company about
it and we had decided to try the case.
Q. Do you have a recollection of their response, if any, to
what you told them~
A. They didn't disagree with it. I have no positive recollection other than that, Mr. Duff, that they did respond. We
were discussing it. I was informing them, both as
page 475 ~ to what had been going on, because I know many
clients when the lawyers disappear and are gone
for hours in Judge's chambers don't fully understand it. I
think the first day of this discussion, the doctors had been
excused while we continued the discussion because it became
obvious that we weren't going to pick a jury that afternoon.
So I think that my first opportunity to tell either of the doctors was the next morning.
Q. Now, Mr. Laskey, there came a time when your motion
for directed verdict was denied, is that correct?
A . .Yes.
Q. What significance did that play, did that have in your
mind as to the liability in this case; if any?
A. It had ·something I hoped for: the directed verdict,
shortness of trial, ease of strain, but I never place great reliance on it, particularly since we operate under the Federal
rules. which have a provision that the Judge-You don't
waive your motion by going forward with your case under the
Federal rules as you do, I believe, in Virginia and in some
other jurisdictions .
..·And the denial of the Judge in denying it constitutes merely
a reservation. He denies it pro tem., so to :speak. But it is
by- no means a dead issue. It can be reopened and reargued
··as it was in this case.
page 476 ~ Q. After verdict?·
. ·A. ·.After verdict. And even if the Judge denied
it.
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Q. All right, sir.
The trial starts.
Let me ask you, Mr. Laskey, did any medical experts testify
from away from this area, outside of the W a.shington area,
on behalf of the plaintiffs T
A. No.
Q. Did any medical experts testify unequivocally that this
child had kernicterus ~
· A. No. The closest thing that came to it was Dr. Williams'
testimony. I think that in essence is not susceptible of that
interpretation that you asked me.
Q. May I ask you what your recollection of that is~
A. Yes.
Dr. Williams testified, as he had told me, that his primary
interest-and this was on direct by Mr. ~a:liher-that his
primary interest was the condition of the child at the time
of the examination, not as to the etiology or causation of it.
Q. Do you have a copy of the Joint Appendix with you~
A. ·Yes.
Q. Would you kindly turn to page 119~ This is Dr. Williams' testimony with respect to kernicterus. He
page 477 r was asked the question:
"What opinion did you reach from a study of the X-ray
films~"

Do you see that question, Mr. Laskey?
A. Ye·s, I do.
Q. What was his answer and read the next question, also,
if you will.
A. His answer was :

· ''It was my opinion that she had what was called a generalized cortical atrophy. Now, referring to cortical atrophy,
it is the medical term for this description which I gave a few
minutes ago of the shrinkage or the failure of growth of the
brain ·so that the brain is small within the larger head, does
not completely fill the head.''
Then he was asked:
''What relationship was there, in your opinion, if any, between what you found in the brain and ·a blood jncompatibility?''
..
-- .
.
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And he said:

"I really couldn't establish a relationship but frequently
there exists a relationship, Mr. Galiher. I mean, my test didn't
say this is because of that. My tests merely said this is
the way the child '·s brain is.''
page 478

~

Q. I believe you testified that he said there
would be between 6 and 15 various c.auses of ker-

nicterus¥
A. That is my recollection. I think I have it marked here.
Q. All right, sir.
Now, may I ask you in this connection, did Dr. William T.
Spence testify?
A. Ye·s, Dr. Spence testified, made a very excellent witness.
Q. Was his testimony equivocal in any way~
A. It was emphatic, unequivocal and well documented.
Q. Would you elaborate on that a bit, sir~
A. Yes.
He had made an examination of the child. We had been
unable to get the brain studies from the Children's Hospital
for him at his office but I verbally reported them to him.
On the morning of the trial he came down to the Courthouse
a Httle early and I had the records there for him and he examined them. And he gave it as his opinion that this was
not kernicterus. He repeated in substance the main points
that Dr. Diamond had told me in our discussion, by phone. He
emphasized the growth factor, if I recall it correctly, the fact
that the brain chamber is over filled rather than underfilled.
The progress, Dr. Spence had handled and
page 479 ~ treated several cases of kernicterus but he had
done research with respect to a lot more and he
thought this pattern in this child was completely inconsistent
with kernicterus both on its life span with the onset of the
symptoms and with the duration of the symptoms, the repeated convulsions. That, he said, was not at all consistent
with the diagnosis of kernicterus. He didn't even consider
that diagnosis a possible one. He ruled it out entirely.
Q. Dr. Spence, of course had, as you say, examined this
child himself, had he not?
A. He had.
Q. Was that at Aetna's request?
A. Yes, I made the arrangement. I had selected him with
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Aetna's approval on the basis of his qualifications which were
outstanding.
Q. Mr. Laskey, there has come into evidence as Plaintiff's
Exhibit No. 9 a letter addressed to you by Dr. Weldon A.
Price. Do you recall receiving that?
A. Yes, I recall thai. very well.
Q. Will you tell the gentlemen of the jury when this information first c,ame to you and the circumstances of it,
please?
A. The information in this letter first came to
page 480 ~ me in a telephone call from Dr. Price. I had given
all of the doctors my home phone well in advance of the start of the t.rial ·We had met at my home several times so he knew where to reach me.
And on the sixth, the day this letter was dated but before
I had received it, we were getting into our case and I was putting on the defense and the motion had been argued and
overruled. I had a matter that I wanted to discuss with Dr.
Burke who was a pediatrician. I think Dr. Price had recommended him. I can't say positively. It may have been Dr.
Detwiler. But they both knew that he was to be a witness.
And I had gone from the Courthouse, it was a snowy day,
direct to Dr. Burke's.
I stayed at the Courthouse quite late for some reason in
connection with this case. I don't know how long I sat but
I got to Dr. Burke's about six and stayed there for two hours,
possibly a little longer, and got home about nine o'clock and
Dr. Price had been calling and it may be that just after I got
in the door he called again or was on the phone as I walked in.
Anyway, he was very anxious to talk to me and so I told
him to go ahead, we would take the time right then and discuss it on the phone. He said he thought the case ought to be
settled.
I was shocked.
page 481 ~ Q·. This was the first-Was this the first time
he had said that to you T
A. Yes, it was; :first time anyone had said it.
Q. First time since 1956 T
A. Yes.
Q. Is that right, sir T
A. That is correct.
Q. In response to this letter, I ask you whether or not, and
I hand you what has been marked Defendant's Number 1
for identification.
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I believe Dr. Price agreed that he received this.
Is this the letter that you wrote to Dr. Price at the request
of the Aetna?
A. I wrote this letter.
At the request of Aetna, I don't know. I think I may have
done this on my own.
Q. Well, let me ask youA. I sent a copy to the Aetna. The response to the letter
would be in line with my general authority. I probably had
discussed it with Mr. Ward. But irrespective of that direction I would have written it.
Mr. Duff: Thank you, sir.
I propose now to introduce this exhibit.

page 483

'It

•

•
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•

•

~

By Mr. Duff:
Q. Mr. Laskey, you received the letter of March 6th and
you wrote Dr. Price this letter. Would you read that to the
jury, please 1
A. The letter is addressed to both Dr. Detwiler and Dr.
Price. It is in reference to Neyla!nd. v. McColl'Uim.
''Gentlemen:
''Receipt is asknowledged of your letter of March 6, the
substance of which was first mentioned to me by Dr. Price
in our telephone conversation late in the evening on March

6.
"The content of your letter has been communicated to the
Aetna Casualty & Surety Company and a copy thereof is being forwarded to them today.
''The company has asked me to point out to you that you
have consistently taken the position from the time this suit
was first filed that all of your actions in connection with the
N eylands and their child, Michele, conformed to
page 484 ~ the standards of care expected of doctors in such
cases and that you did not feel that you had done
anything ·or omitted to do anything in connection with such
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care and treatment. In short, your- position throughout has
been that there is no liability on your part to these plaintiffs.
"Your position with me as Trial Counsel has been the
same.
''Furthermore, you have given me in conference a detailed
account of your activities and at no time have you told me of
any conduct on your part which could be in any wise considered as negligent medical malpractice.
''At the time your letter was delivered, you both had given
your sworn testimony in the case in chief. You stoutly maintained, and I think properly, that all of your actions were in
conformity with the standards of practice; that they constituted good medical practice and treatment and good medical
judgment.
"Further, you had referred me to expert witnesses who
had been interviewed and who either had testified or were
expected to testify within the next 48 hours ; that your medical handling of the case was proper, in conformity with the
standardf:'l, and in no wise negligent or not in acpage 485 ~ cord with good practice or medical judgment.
''At no time have you given the Aetna Company or me any statement or any information tha.t you were
in fact liable to these plaintiffs. If you have · any such information or evidence to that effect, you should immediately
inform me fully with respect to it even though the trial of the
ease has been concluded.
·
''Briefly, if you have evidence or information of any kind
which in your opinion makes this a case· of liability on your
part, the Aetna Company and I both want it immediately.
"Very truly yours,".
Q. In response to that, did Dr. Price furnish you any addi·
tional information?
·A. Not to this day.
Q. Thank you, sir.
Mr. Duff: May we have this letter marked as evidence,
please, Your Honor?
The Court: Defendant's No. 1.
(The document was marked Defendant's Exhibit No. 1 for
identfi.cation.)
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By Mr. Duff:
Q. Mr. Laskey, in your meetings with the various doctors prior to trial, what can you tell us
with respect to any discussion regarding the limits of the policy of insurance that was protecting Dr. Price? Was that ever
discussed with them?
A. Yes, that was discussed on several occasions. I recall
one discussion in January or February, '62, particularly, because I had ref(~rence to it in the correspondence. But it .
had been discussed on occasions throughout.
Q. May I ask you whether or not this is a piece of correspondence that you addressed to Dr. Price and the other physicians?

page 486 }-

Mr. Duff: I am banding the witness Defendant's Exhibit
Number 2 for identification.
The Witnes,s: Yes, that was a little earlier than I realized
There may have been one in February, too.
This wasn't the one I thought I was referring to hut this
is one in one of the occasions in which it was discussed.
Let me refresh my recollection here for a minute, if I may.
By Mr. Duff:
Q. Certainly.
A. Yes, in one of our conferences with the doctors the question of coverage was discussed and as to whether or not the
partnership policies which both the obstetrician
page 487 }- partners, McCollum and Latven, and the pediatric partners, Dr. Price and Dr. Detwiler, whether
that did not increase their coverage.
I thought I knew the answer, but I wanted to confirm it
with the underwriting department, the Home Office, before
making- a positive statement to them. So I told them I would
write the company or call them, which I did, and I got a reply
from them which I quoted in that letter.
Q. In this letter?
Mr. Duff: Your Honor, we propose to introduce this into
·
evidence.
Mr. Siciliano: No objection.
The Court: Defendant's Exhibit No. 2.
(Defendant's Exhibit No. 2, marked for identification, was
received in evidence.)
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By Mr. Duff:
Q. Mr. Laskey, there has been some question about advising the doctors of ·settlement discussions. I hand you correspondence dated February 9, 1962, and ask you if you wrote
that letter, please, sir?
A. Yes, I did.
Q. In the first paragraph thereof, you refer to a letter from
Mr. Galiher?
A. Yes, that letter from Mr. Galiher was the
:first letter in which he suggested that we should
have settlement discussions.
Q. Was that letter forwarded to the doctors with this letter?
A. Itwas.
Q. That is the one you made reference toY
A. Yes.

page 488

~

Mr. Siciliano: May I see that?
Mr. Duff: Yes.
Mr. Siciliano: Where is the other letter!
Mr. Duff: You put it in evidence as part of your case.
Mr. Siciliano : Which letter Y
Mr. Duff: The letter of February 7th.
Mr. Siciliano: May I see it Y
Your Honor, is there an exhibit, may I ask, on behalf of the
plaintiffs purporting to be a letter dated February 7, '62?
The Court: There doesn't appear to be any letter of
February 7. There is one of February 15.
Mr. Siciliano: I didn't think ·I offered it.
By Mr. Duff:
Q. Let me ask Mr. Laskey if you recall the letter of February 7, to Mr. Galiher Y
page 489 ~ A. Yes, I have the original of it and I made
copies of it and sent them to the doctors.
Mr. Duff: Do you mind if I show him this, same date,
same letter.
The Witness: I have the original of Mr. Galiher's letter.
Mr. Duff: Fine. I wonder if we might seeit. I'm -sorry.
By Mr. Duff:
Q. Mr. Laskey, you have just handed me a letter from
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Richard W. Galiher dated February 7. Is that the letter you
had reference to in this 7
A. It is.
Mr. Duff: Now that we have both of them, I would like to
introduce them as one exhibit if that meets with the Court's
ruling.
Mr. Siciliano : Is it the same as this letter 7
Mr. Duff: Yes.
The Court: The letter of February 7 will be No. 3, Defendant's 3.
The letter of February 9, No. 4.
(Defendant's Exhibit 3 and 4 were marked for identification and received in evidence.)
page 490

~

By Mr. Duff:
q. Mr. Laskey, I'm not going to ask you to read
that. It is rather lengthy, but is it correct that it forwarded
Mr. Galiher 's tentative settlement discussions to the doctorsY
A. Yes.
Q. Now, may I, pardon me, inquire-over the course of
your handling of this case, will you tell the gentlemen of the
jury your best judgment as to the number of conferences you
had with representatives of Aetna in connection with the
case, from 1956 through the trial T
A. I couldn't give you a :figure. I think I can safely say
there was, with the possible exception of the summer months,
there wasn't a month when at least one conference with respect to this case was had, but I couldn't in fairness give yon
an estimate of that.
Q. The question has been raised in both the pleadings and
in the testimony with respect to the advisability, perhaps, of
some action on your part in dismissing the case in the Dis~
trict of O'olumbia, making a motion to dismiss it.
Was that ever considered and will you tell us your version
thereof?
·
·
A. It was considered. It was researched. It was analyzed;
In my opinion, it should not be attempted.
.
Two possible avenues of transferring the case
page 491 r -Incidentally, it was sugg-ested, I believe by one
of the Aetna adjusters, it may have been:· Mr.
Everett-the doctors ·asked me about it at one tiri:te, I knOw
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-whether that was prior to my having made a decision with
respect to it or not I can't say-but it was fairly close together.
I ruled out initially any transfer to another Federal District, or Court of general jurisdiction is a Federal District
Court; there is a procedure for the transfer of one case from
one Federal District to another. That was not possible in
this case under the statute. There would be a certain diversity of citizenship and the case could not have been filed in
the Alexandria District Court or the District Court sitting at
Alexandria under the statute in any combination that you
looked at it. There was an absence of diversity, however you
put it together.
Q. So it just couldu 't have been done¥
A. It was not possible under any interpretation of the removal, or transfer statute.
Q. Was there any way that you could have persuaded the
plaintiff to dismiss his suit in the District and come over here
to Virginia¥
A. I had difficulty getting the plaintiff's lawyer to talk to
me much less have a discussion of that kind with him. But I
don't think I could have. He had the right as atpage 492 r torney for the plaintiffs to select his forum.
The only possible approach we had was that of
forum n.on convenien.s. The law on that, in my opinion, is
quite clear at least insofar as the District Court of the United
States in the District of Columbia is concerned, because the
Supreme Court had laid down the criteria for those transfers
and shortly after I had made the decision against it, and had
so advised the company, the Court of Appeals for the District
of Columbia, the Circuit Court of Appeals, came out in opinion and Judge McGarraghy who had granted a motion on
the ground that it would be a more convenient forum in Maryland because the docket in the District was congested. The
Court of Appeals said they wouldn't ordinarily interfere
with a J udg·e 's discretion but that his reasons were not adequate and they reversed him on it and reinstated the case.
For those reasons, I had strong doubts as to whether I
could in good conscience tell the Court that this was inconvenient for me to come across the river and investigating the
case which I had to do anyway.
Dr. McCollum was a resident of the District. was found
within the District, which satisfied our statute. Dr. Price had

J ohrp__L. L04Jkey.
been found within the District. He practiced in the District
hospitals.
So none of the criteria set forth by the Supage 493 }- preme Court were met in the circumstances of
this case. I couldn't in good conscience tell the
Court that they were.
Q. I just want to ask you, respectfully, in this connection,
of not moving to have the case ·sent to Virginia, was there
ever in your mind any thought of saving Aetna money?
A. No. I was defending the doctors. And their professional reputation was at stake and they were very conscious
of it-in my opinion, irrespective of these technical matters,
forum non cO'YIIVeniens rule.
In any case, this case was best defended in the D. 0. for
what I considered to be very cogent reasons.
Q. I ask you if at any time in your evaluation of this case,
did you give consideration to the fact that Aetna might have
less to lose in not settling than Dr. Price?
A. No, I never considered that.
Q. During the course of the trial, Mr. Laskey, what contact,
if any, was maintained between you and the Aetna Claim Office.
A. I would ·say daily,Q. Do you have any way of telling us?
A. -or nightly. The trials lasted pretty long.
Q. Do you have any way of telling us, based on some degree
of reasonable estimate, the number of hours that you spent
in preparing this case up to the time-from its
page 494 }- inception up to the time that you were standing
in front of Judge Hart in his chamber·s?
A. Yes, I have an estimate, because I billed on that basis,
as approximately 340 hours up to that time.
Q. Let me ask you again, what did you consider the probabilities of the result of the trial Y
A. I considered them excellent for the defense.
Q. Mr. Laskey, I'm almost finished. I'm sorry to have kept
you so long, sir. I want to ask you just one or t\vo things with
respect to the testimony at the trial of Dr. Price.
Will you kindly turn to page 137 of the Joint Appendix!
A. Right.
Q. I believe you testified that Dr. Diamond placed heavy
reliance on the clinical symptoms?
A. Yes; in his book and in his conversation with me over
the phone.
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Q. May I ask you on page 137, please, the very last question at the bottom, will you read the question and the answer~
-This is Dr. Price's testimony.
A. Dr. Price was asked:
"What examination did you do ·of the baby at that

time~"

He responded:
''I had the baby undressed and examined the
baby completely in all its-from head to foot, including the heart, the lungs, reflexes, general appearance, activity. I did a complete examination on the
baby."
page 495

~

Q. All right, sir.
On page 138, third question down, with respect to the Coombs

test, did be not testify it was negative?
A. Yes, he did. He testified it was reported negative.
Q. Yes.
On page 139, right in the middle: ''Question: You will recall that Michele-'' \Viii you kindly read that question and
answer for the jury~
A. Mr. Galiher's question:
''You will recall that Michele, according to the hospital
chart, developed the appearance of jaundice on November 4,
approximately two days after her birth, is that correcU
"Answer: It waos on November 4, over 50 hours after she
was born."
Q. Will you turn to the top of 142 and read the question
right at the top and the answer.
A. Yes-still Mr. Galiher, I believe.
"Is it not a fact that with the appearance of jaundice on
the first or even the second day of life, that that
page 496 r is evidence that the child may possibly have
coated red cells which are causing disease~
"Answer: No, that is not a fact, Mr. Galiber, that the
second day-Now, the second day includes 36 hours and 48
hours and the literature states that erythroblastosis, the
jaundice appears before 36 hours. This baby was over 50
hours old when jaundice appeared.
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''Now on a calendar that would be during the second day
if you look at it that way but actually from the age of the
baby, the baby was going into its third day.''

Q. On the bottom of page 144, there is a brief colloquy between Dr. Price and the Court; would you read that, please,
starting: "Well, wait a minute.''
A. The Court injected, after a series of questions :
"Well, wait a minute, let me ask a question here. What did
that negative report on the Coombs test mean?"
Dr. Price said :
"You have the baby where erythroblastosis fetalis is anticipated and you have a Coombs test. Coombs test is positive;
it means that you have to be careful and to do some more
tests. If the test is negative it means that you have no problem.''
Q. Page 154, Mr. Laskey. I believe there was
yet another Coombs test made on this child. Was
there any testimony with respect to that-on
December 7, third question down.
A. ''Question: You have a record down there of a blood
test done on December 7 on this child 'B blood~''
To which he said: ''That is true.''
Do you want the rest of that?
Q. Yes, please, the next question.
A. The next question was :
page 497

~

"What does that show?
''Answer: It is a blood test on Michele Neyland. It shows
that the direct Coombs test was negative and that there were
no nucleated red blood cells.''
Q, Mr. Laskey, there has been some question here with
respect to what evidence of kernicterus was introduced in
the trial; that Dr. Price himself had written that word on
,some records in his office.
Would you turn to page 156 and read us his testimony in
connection with thaU Second question starting at the top
of 156.
A. "Question: Did you tell either Dr. McCollum or Dr.
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Latven on February 18, 1954, that you thought the baby had
kernicterus?''
To which he responded:
page 498

~

"I don't recall that conversation, either, Mr.
Galiher.''

Q. Next question?
A. ''Question: You do have a notation on your records of
February 15, '54, Dr. Price, do you not, which refers to kernicterus?''
To which he replied:

"I have here the word kernicterus written with a question
mark behind it. It was one of the things that I considered
about the baby at the time but on further reflection and recalling the baby~s progress, up until that time, and its lack
of symptoms while it was in the hospital, I discarded this
as a possibility."
I recall distinctly arguing that to the jury and it showed
good differential diagnostic procedure on the part of the
doctor, which I think it did, and very careful, conscientious
work.
Q. With reference to the clinical symptoms that Dr. Diamond placed so much emphasis on, will you please turn to
page 168.
A. Yes.
Q. Rather than have you read these, because they get
leng-thy, and unless Mr. Siciliano has an objection,
page 499 ~ I will simply ask you, did Dr. Price testify as to
the child's ·sucking reflex?
A. Yes, he did.
Q. What was iH
A. That it was good.
Q. Did he testify as to the child's appetite?
A. Yes, that it was good.
Q. Did he testify as to the normality or abnormalitv of
this baby's cry?
·
A. Yes, he remarked particularlv about the hospital notes,
having no record of it and his having- no occasion to observe
abnormal cry which again is one of the classic symptoms of
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kernicterus, the abnormality being one of the classic symptoms.
Q. Did he testify whether this child had any lethargy!
A. He testified it did not and the nurse's notes ·showed it
did not.
Q. Did this child at any time have any fever?
A. That it had no fever and that somewhere else in the
testimony, he indicated that that again was a hallmark within
the first five days of life when kernicterus wouid become evident. The onset, there would be a sharp rise in fever,Q. At the time the damage was done?
A. -temperature.
page 500 ~ Q. Did he testify with respect to the child's
weightY
A. I don't see it in there but he did testify with respect
to that, that the weight variance with a new-born goes down
from the first 24 or 45, 48 hours and then with a normal baby,
as with this baby, it begins to increase and this child was in
all respects normal.
Q. Did he testify whether the Neyland child had any muscle
-spasm or opisthotonos.
A. He testified, did not. And particularly tested the child
for that. Dr. Detwiler testified to the same effect.
Q. How about anemia-I'm over on page 170, if you want
to follow this-did the child have any anemia T
A. He said, No, and others said not.
Q. At the top of the page, was a Moro reflex test taken of
the child, and if so, what resuit?
A. It had a favorable result, that is, for the absence of kernicterus. The re·sult was normal.
Dr. Detwiler, I believe, also had done the test and testified
that he had done that.
Q. Was there any evidence of any neurologic abnormalities
at aliT
A. None that were pointed out to me. I wouldn't be competent to make an independent diagnosis of that. But n~ one
testified to anvthing or explained anything to me
page 501 ~ that would fall within that category.
Q. I direct your attention to the evidence that
came in quo tin~ from Dr. Diamond's book right in the middle of page 171. Would you kindly read that, what this evidence wasT
A. Yes. I think I was doing this, I directed his attention
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to this passage from Dr. Diamond, asking him if he was
familiar with it or agreed with it.
This passage is as follows :
''From our present knowledge there is every reason to believe that a baby who has been examined frequently and carefully during each of the first five days of mortal life, and
who has been found free of neurologic abnormalities has not
received nuclear damage and will not have any of the signs
and sequelae of kernicterus at a later day."
He agreed with that.
Q. This was a statement from Dr. Diamond¥
A. Yes, a statement from a book which Dr. Diamond in
conjunction with someone else who,se name escapes me at the
moment. They had written it jointly. And, well, it says here,
first copyrighted in 1957.
Q. Finally would you look at page 173?
Did Dr. Price testify wjth respect to choreoatheoid movements in this child's extremities-right at the
page 502 r b?ttom or two-thirds of the way down on 173,
s1r.
A. Dr. Price did, yes, as did Dr. Detwiler, that they were
absent; that again these were one of the well-identified symptoms connected with kernicterus, and that they looked for
it specifically. It was not present.
And incidentally, no other doctor ever found it.
Q. Now, Mr. Laskey, did you and Counsel for the Aetna
know of the total lack of these clinical symptoms that you
have read from this transcript before this trial~
A. Yes. That was the thread of the medical research.
Q. Does your appraisal of no liability in this case, not depend to a large degree on that?
A. I took this into major account on both of the aspects
of liability, the absence of negligence, that there were good
diagnostic procedures followed here, and on the issue of the
connection between anything that they might have done or
not done and with thP, development of the kernicterus.
Q. Finally, I will ask you, if in your conversation of the
settlement offer, of $45,000, what consideration, what part did
Dr. Price's personal position play in your thinking on that
offer, sir¥
A. I'm not quite sure I fully understand your question.
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Q. Did you give consideration to Dr. Price's position, him-

self, in arriving ·at your belief?
A. Yes, I wanted to be sure that you encompa·ssed that. That was a matter of major concern
to me from the start.
There was a lot of money involved in this case, but I was
well aware of the Doctor's personal feelings in this case. I
knew that I was obligated to recognize him and do everything
I could. And based on what they told me I was satisfiedimpressed me as excellent doctors, as honest men and I
wanted to do everything I could to win the case for them.
Q. The first time that you received a request to settle was
the letter of March 6, is that correct Y
A. That's correct.
page 503

~

Mr. Duff:

Thank you very kindly.

Bench Conference.
Mr. Duff: I have never submitted pictures in this sense
before. The only reas.on that I asked they be taken, of course,
was that we preserve our point in event of appeal. I don't
view this as evidence in the case that should g·o to the jury
room. Do you Y
Mr. Siciliano: No, we don't want it to appear to be cumulative. We presented the child.
Mr. Duff: I know you did. If we could merely have it
marked and have the record reflect a stipulation between
Counsel tha! this is the way the child appeared before the
JUrypage 504 ~ Mr. Siciliano: At defense's request.
Mr. Duff: At my request.
Mr. Siciliano : To which we have no objection.
Your Honor, there is a matterThe Court : The pictures will be filed as a part of the
defendant '·s objection to the production of the child before
the jury.
Mr. Duff: That expresses it just the way I was trying to .
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was called as a witness by and on behalf of the defendant and,
having been first duly sworn, was examined and testified on
his oath as follows:
DIRECT EXAMINATION.
By Mr. Duff:
Q. Would you state your name and address, please~
A. Oliver Gasch, 3673 Upton Street, Northwest, Washington, D. C.
Q. What is your occupation, Mr. Gasch ~
A. I'm a lawyer, sir.
Q. How long have you been a member of the bar~
A. Thirty-three years.
Q. Are you familiar with Mr. John Laskey~
A. Yes. I know Mr. Laskey well.
Q. Mr. Ga;sch, are you a member of the District of Columbia Bar Association~
A. Yes.
Q. Do you by any chance hold an office in that association~
A. Currently, Mr. Duff, I'm the President.
page 510 r Q. May I ask you if you are familiar with the
reputation that Mr. John Laskey has at the bar
in Washington for competence in handling malpractice cases
for the deefnse ~
A. Mr. Duff, I consider Mr. Laskey's standing· of the highest. He is one of the leading members of the District of Columbia bar; practiced for approximately 30 years; past President of the Bar Association himself.
He is a member of the American College of Trial Lawyers.
He is active in the practice of the law in the Courts. He has
handled many cases both for plaintiffs and defendants .

•
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Mr. Duff: All right, sir. I think he has answered my question.
Thank you, Mr. Gasch.
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Oliver Gasch.
CROSS EXAMINATION.

By Mr. Siciliano :
Q. Mr. Gasoh, you have been the United States Attorney,
have you not¥
A. Yes, I have served in that capacity for five years.
Q. When did you leave the United States Attorney's office?
A. 1961, sir.
Q. The United States Attorney's Office concerns itself primarily with criminal matters, does it not, Mr. Gasch?
A. Both criminal and civil, Mr. Siciliano.
Q. Mr. Gasch, do you know anything about the Neyland
case? Do you know the facts behind it?
A. No, sir.
Q. Have you yourself ever defended a malpractice case~
A. No, sir.
page 512 ~ Q. Mr. Gasch, you know Judge Hart, do you
nott
A. Very well.
Q. Do you consider him to be a competent attorney andjor
Judge~

A. Certainly.
Mr. Duff: We will stipulate that, s1r.
By Mr. Siciliano :
Q. Do you know Richard Galiher?
A. Very well.
Q. Do you consider him to be a competent
A. Certainly.

attorney~

Mr. Siciliano: I have no other questions, Your Honor.
Mr. Duff: In other words, Mr. Gasch, all of the parties
that either Mr. Siciliano or I have mentioned are competent
and honorable men~
The Witness : Yes.
Mr. Duff: Thank you.
The Court: Thank you, Mr. Gasch.
(The witness stepped down.)
The Court: I assume that the cross examination will take
considerable time, beyond the time that we will have this
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evening. So I think we might as well start the cross examination tomorrow morning.
Mr. Siciliano: Very well, sir.
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JOHN L. LASKEY,
resumed the stand and, having been previously duly sworn,
was examined and testified further on his oath aR follows :
CROSS. EXAMINATION.
By Mr. Siciliano:
Q. May it please the Court, members of the jury, Mr.
Laskey, I believe you stated that you had been retained in
this case by the Aetna Company on behalf of Dr. McCollum
and later Dr. Price, is that correct?
A. That is correct.
Q. And that there were two other named defendants in the
suit?
A. Yes, Drs. Detwiler and Latven.
Q. Do you still represent Aetna in a number of cases 1
A. Yes, I do.
Q. Including malpractice cases?
A. Yes.
Q. I believe you ,stated that when you came out
page 517 r of Judge Hart's chambers on February 27, or
February 28, that you discussed the situation of
settlement with Drs. Price and McCollum. Do you remember
saying- something like that'
A. I remember saying that and I remember discussing it
with them.
Q. Where was it t'bat you said that to them 7
A. They were not together at the time. My recollection is
that they were both there because on that morning- we were
going to pick the jury. I have a recollection that it was Dr.
PriC'e that I told it to at the Counsel Table. I could be in error
in that because it was one I told at the Counsel Table and
one I told during a brief interlude or interruption as we were
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going out into the corridor, outside of the Courtroom door.
Q. Did you meet Mrs. McCollum at any time during the
trial?
A. My recollection is that she was there as a spectator and
I do recall having some discussion with her.
Q. So you had met her 1
A. Not before the trial but she was at the trial.
Q. At the trial, yes.
Mr. Laskey, in evaluating this case, and other cases, isn't
it true that you have found that there is a reluctance on the
part of doctors to testify against defendant doctors?
A. That is a widely publicized catchword-they
page 518 r use the catchword. I have not found that to be
true, no, either when I have been representing
plaintiffs or defendants.
Q. Have you had many plaintiff malpractice cases?
A. I have not had n great many. I have had some. I have
three pending now.
Q. You say you have had no trouble getting doctors to
testify against other doctors?
A. I have had trouble in getting doctors to say what I
wanted them to say.
Q. That is what I meant.
A. I think most plaintiff's attorneys have.
Q. Now, Mr. Laskey, yesterday, from time to time, you
used the names of many· doctors, some of whom were Dr.
Diamond, Dr. Potter. Do you recall?
A. Yes, I do.
Q. I believe Dr. Diamond is in Boston and Dr. Potter was
in Chicago?
A. I think it is Chicago. I could be in error on that. I know
she is a considerable distance away from Washington.
Q. Now, it is true, isn't it, Mr. Laskey, that under the
rules you could have taken the deposition of Dr. Diamond
or Potter or any other witness whom you felt would be favorable to your defense regardless of location?
A. That is correct with respect to fact witpage 519 r nesses and I think it is probably correct with regard to an expert witness although it has been
my experience that an expert witne-ss on dep0sition is not
much help.
In other words, if you don't have a live witness there in
the Courtroom, particularly on an expert, hypothetical question-Could I answer that just a little further?
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As you know, an expert witness largely testifies on a
hypothetical question. The hypothetical question has to be
very carefully framed and it has to be based on the ·actual
evidence which is introduced in the trial. For that reason it
is very seldom practical to phrase a proper hypothetical question which will be admitted.
Q. But Mr. Laskey, I'm not asking for reasons why you
didn't. I was just asking you if it was possible under the
rules that you could have done it.
A. Yes, and I thought that under the rules I was entitled
to explain my answer, Mr. Siciliano.
Q. All right, sir.
It was not done, is that not righU
A. That is entirely correct; there was one other reason,
too.
Q. Now, you used the term, yesterday, ''Bizarre". I believe
you were referring to Mr. Janousek's activity or lack of
activity. Is that true Y
page 520 ~ A. I was referring to the whole handling of
the plaintiff's case prior to Mr. Galiher',s getting
in. Mr. Janousek was Counsel of record. I assume the responsibility was primarily his but I was not just referring to
his own conduct.
Q. You have indicated that Mr. Janousek was out of the
jurisdiction for the most part, isn't that right Y
A. .Yes, I have not laid eyes on him since some time in

1956-

Q. Mr. Laskey,A. - I don't think.
Q. -we have in evidence the copy of the docket entries
which came from the Aetna file which I imagine was given
to the Aetna Company by yourself. Do you recall if that is
true?
A. I recall in connection with the motion to dismiss the
case for want of prosecution I filed or I personally made a
transcript of the docket entries and attached them to my
pleading. I can be in error in that but that is mv recollection.
Q. That may be it.
·
By the way, with reference to the motion to dismiss, you
did say it was for want of prosecution. That was the reason
that YOU filed it?
A. ·I believe so, yes.
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Q. Those were the reasons that you advanced when you

argued your motion?
A. What reason?
Q. For want of prosecution?
A. I think that was the only ground, yes.
Q. Now, Mr. Laskey, there has been some evidence to the
effect that there was a lack of activity on the part of the
plaintiffs to prosecute their claim. But let me ask you, Mr.
Laskey, and I will try to be brief and perhaps you may want
to be brief or long-this is a two-page document of what appears in the United States District Court Clerk'·s office showing the various activities of all counsel. Isn't that right Y
A. That is-What it purports to be is a transcript of the
docket entries which are made by the Clerk of the Court.
Q. It starts with the beginning of the suit in 1956, isn't
that right?
A. That '·s correct.
Q. And it ends in 1960, isn't that correct?
A. Yes. The transcript was made as of April 8, 1960.
Q. So that is not all the docket entries?
A. It is all the docket entries up to April 8, 1960.
Q. Up to that point.
Let me ask you, Mr. Laskey, look at that, if you will-I
looked at it rather quickly-is it not true that
page 522 ~ there are eight or ten alias summons having been
filed by the plaintiffs in that period of time?
A. I haven't counted them up. I think that's correct, but
I examined all of the alias summons and my recollection, they
were all issued to the same address that was giveri in the
original and at which the record showed no service could be
effected.
Q. It is true a:lso, isn't it, that an alias ·summons before it
can be reissued must at least go on for 20 days because the
United States Marshall in town has 20 days within which to
serve proces,s, isn't that right Y
•
A. That's correct. The practice of the Marshall is to
attempt service at the address given. If it cannot be made, he
holds the summons for the 20-day period and then returns
it N. F., meaning Not Found.
Q. So that item alone would take a minimum of 200 days if
we had ten alias summons twice 20, is that correct?
·
A. That is obviously mathematically correct, yes.
Q. Is that not one of the reasons why the motion failed,
your motion?
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A. I don't think the motion failed entirely. If I can refer
to the motion, I think I had another ground and another objective. And that is to force this case forward because, in
opinion, the defense was being prejudiced by the
page 523 ~ delay. Three years had elapsed before the suit
was filed, a few days within three years, and we
were dealing with a technical field in which medical knowledge
was advancing every day; that was a factor that I considered
was dangerous to the defendants.
Q. I have just counted 16 summonses.
A. Well, four defendants.
Q. The point I'm making, you only filed one every 20 days.
A. I think, Mr. Siciliano, that is quite eorrect. But that
is not what I would consider effeetive prosecution of the case,
to issue an alias summons just to keep your case alive, and to
prevent it from being dismissed under Rule 13 of our Court.
I -don't consider that actively prosecuting the case.
Q. Mr. Laskey, Rule 13 doesn't operate until something has
not been done for a six-months' span, isn't that right T
A. That's correct. And this case was dismissed under Rule
13 once.
Q. I didn't ask you that. I asked you what the rule said.
You have alias summons, 16 alias summonses filed. Isn't
that correct T
A. That is correet.
Q. In addition to that, there was a motion filed by the
plaintiff to have a special process server appage 524 ~ pointed, isn't that correcU
A. Yes, and I consented to the order appoint·
ing him.
Q. That takes time, doesn't it?
A. It takes as much time with counsel with consent order
to get it signed, yes.
Q. So your conclusion that the plaintiff's prosecution of
this case was bizarre is your own conclusion, isn't itT
A. Certainly is.
Q. Mr. Laskey, it is also true, isn't it, that a determination
of the issue of negligence and a determination of the issue
of a standard of care, in malpractice cases, is in issue and
it is determined by the total facts that one finds based on an
investigation, isn't that correct T
A. You mean the ultimllte determination by the juryT
Q. Ye·s.
A. Yes.
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I didn't know·whether you were talking about the JUry
determination or the process of evaluation.
Q. So, when you were told by the various doctors, each
of them, that they didn't feel that they were negligent, that
was their own conclusion that they were not negligent. Isn't
that righU
A. That's correct.
Q. And negligence is a legal conclusion, is it
page 525 }- not~
A. Yes.
Q. The standard of care for doctors is also a legal conclusion for a jury to determine, isn't that also correcU
A. According to my understanding, Mr. Siciliano, a jury
does not reach legal conclusions. It takes the law as the
Court g-ives it to them. The jury :finds the facts.
Q. The conclusion that the jury reaches as to the facts
is the conclusion and it is only until the jury reaches it that
it is a conclusion, isn't that correcU
A. It is the conclusion_Qf the jury's factual determination
in that case, yes.
Q. Mr. Laskey, we talked a little bit about what happens
down at the Courthouse, the District of Columb]a. Don't you
:find or haven't you found in the past, that the pre-trial of
cases do help the settlement of cases, that it br.ings the parties together and it tends to narrow the issue~ Don't you :find
that it is helpful to have a pre-trial for the purpose of settlemenU
A. When the Judges themselves were pre-trying cases, it
sometimes led to speeding up settlement discussions and- with
many Judges settlements were effected at pre-trial.
At the time this case was pre-tried, according to my rec, ollection now, they had instituted the pre-trial examiner ,system and the examiner is an appointee of the
page 526 }- Court. I'm quite sure that was the situation here.
Q. I believe that is true.
A. It has been my experience that there are practically no
settlements before the pre-trial examiner.
Q. That is because there is not a Judge presiding~
A. I don't know why it is but it is different. Of course, the
pre-trial Jud,ge never tries the case. Therefore he is at liberty, was at liberty to be more effective,Q. I understand that.
A. -in settlement.

Aetna Casualty & Surety Co. v. Weldon A. Price

273

John L. Laskey.
Q. There was a pre-trial order in this case, wasn't there,
Mr. Laskey¥
A. Yes, there was.
Q. It is routine, also, isn't it, that when the order is prepared, all counsel read it, and sign it, and one of the things
that the pre-trial order contains always, and did in this case,
was that counsel was to come to the trial with the maximum
authority to settle the case which will be allowed them by
their principals. Isn't that correct~
A. That is put in all orders. I'm quite sure it was in this
one.
Q. This is your signature, isn't it, Mr. Laskey?
A. Yes.
It was tried before Miss Bunton.

page 527

~

Mr. Siciliano: I have this under triple seal, or
if I can extract it I will offer it-have it marked
and offer it as evidence.
Mr. Duff: No objection whatsoever.
Mr. Siciliano: I will take it out of here.
The Witness: Would you give me that date of that order,
Mr. Siciliano¥
Mr. Ellis: February 26, 1962, December 13, 1961.
Mr. Siciliano: December 13, '61; that would be several
months before the trial.
The Witness: Yes, two months before the trial was set.
By Mr. Siciliano:
Q. Mr. Laskey, you testified yesterday with reference to
the motion forum n01'" CiOnveniens. You stated, and I believe
I agree with you, that this case could not have been transferred from one Federal Court to another Federal Court, in
this case being Alexandria, because not all parties were in
diversity.
A. Yes.
Q. But such a motion could have been filed with an alternative prayer for relief called a motion to dispage 528 r miss, not the motion to dismiss that you did file
for want of prosecution, but a motion to dismiss
having in mind that the Court downtown could have dismissed it under the argument of the forum non conveniens
and the case could have been refi:led in this Court, isn't that
true1
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A. That is true.
Q. You didn't do it, isn't that trueY
A. That's correct; we decided not to do that.
Q. Now, some of the tests for such a motion as has been
filed, would have been, and I'm referring to Gross v. Owen,
and my estimate is you are familiar with itMr. Duff: I think I object to Counsel testifying. I think it
is possible to ask him, to impeach Mr. Laskey, but for Mr.
Siciliano to take the test be should take the stand, if he is
going to do that.
By Mr. Siciliano:
Q. Isn't it true that your investigation revealed that this
problem was more local to Arlington than. D. 0.?
Mr. Duff: May I inquire before the witness answers, what
problem?
Mr. Siciliano: The negligence issue, the Neyland injury.
Mr. Duff: Oh, all right, sir.
The Witness: The standard of care to be appage 529 ~ plied was the standard of care prevailing in Suburban Hospital in Arlington, Virginia. And the
evidence would relate to that factor whether the case was
tried in the District of Columbia, in Federal Court in Alexandria, or here.
Q. And another test is, you would apply the law of Virginia, would you not, as you did Y
A. As we did in the case, yes; had to apply that law.
Q. Didn't you find in your investigaiton that everybody
with the single exception of Dr. McCollum, who lived in D. C.,
it is true, but who practiced in Virginia, and Mr. Nieman,
not Neyland, as foster parent of this child, lived in D. C.,
foster parent, his father living in Virginia-didn't you find
that everybody was in Virginia?
A. All of the direct actors, yes.
Q. All the doctors practiced in Virginia, didn't they?
A. They all did, yes. All of them practiced in the District,
too.
Q. Including Dr. Dolan?
A. I say all of them except Dr. Doland. Dr. Dolan I don't
believe practiced in the District.
Q. They all maintained offices in Virginia, didn't they, Mr.
Laskey?
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A. Yes.
Q. They didn't maintain offices in the District,
did they?
A. Not to my knowledge.
Q. Lsn 't it true that the test of such a motion, the Court
takes into account the public interest?
A. Yes, I believe that is one of the things the Supreme
Court indicated:
Q. The public interest being the taxpayers in a foreign
jurisdiction shouldn't be paying for a local matter, isn't that
correct?
A. That is one thing that our Court of Appeals held in the
Daquila case that Judge McGuire was wrong in ba·sing his
opinion solely on that and he dismissed the case for that
reason and was reversed.
Q. Solely. But the Judge in passing on such a motion
doesn't take just one item. He takes them all collectively,
isn't that correct?
A. That's correct.
Q. And the Court in weighing such a motion and weighing
all the factors, also weighs, does it not, the Court docket in
the public interest?
A. That is a factor which they consider, yes.
Q. Now, wasn't it a fact that in 1956· there was a Court
congestion in the District of Columbia?
A. To my knowledge ever since I have been at
page 531 ~ the bar i.n the District of Columbia there ha·s
been Court congestion.
Q. Do you know if there was a Court congestion in Arlington Circuit Court?
A. I do not.
Q. Mr. Laskey, you testified that one of your prime considerations in not settling the case was your consideration of
Dr. Price's reputation and his person. Did you say that?
A. I ·said that was with respect to both Dr. Price and Dr.
McCollum. I don't think I used the word "prime". If I did I
don't think I was quite correct in saving "prime''. It was a
major aspect, yes.
·
Q. Major aspect?
A. Yes.
Q. In considerjng that verv thing-, why didn't you consider
that the payment of $45,000 would have perhans done his
,
reputation, put his reputation in much better light?
A. I didn't consider that it would.

page 530
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Q. That is the point, Mr. Laskey, that you didn't consider
that. Because you knew or you should have known, shouldn't
you, that had this case gone to a successful verdict, as it did,
against Dr. Price, that he would have heen laid open to
publicity, as he was, isn't that true~
A. That is a factor in every case which attracts public interest, yes.
page 532 ~ Q. So you can't conscientiously say that you
had thought this whole thing out with respect to
Dr. Price~
A. I certainly did and do.
Q. Is it possible that you subconsciously and inadvertantly
favored the position of Aetna in this problem of ·settling the
case without meaning to~
A. Well, if my subconscious was a factor in it it would take
a psychiatrist to bring it out. You have got a lot of things
in your mind, Mr. Siciliano. The subconscious is something,
as I understand psychiatry, you can't answer for.
I can say that I tried to divorce that from my mind as much
as possible and decide the case on the basis of, handle the
case on the basis that I wa8 hired to handle it.
Q. Mr. Laskey, after y(}u appeared in December, '61, for
the pre-trial, I believe you stated that you appeared, I
thoug-ht you said, twice before a ·settlement Juilge. Did you
say that~
A. There was one appearance before Chief Judge McGuire
to discuss the possible settlement .of the case after Mr. Galiher
had suggested it. There was one telephone discussion with the
Judge because Mr. Galiher had made an appointment to discuss that and another matter which I believe was his request
to have the pre-trial, or to have the complaint amended. And
that was one purpose to see Judge McGuire.
I am quite sure that Mr. Galiher said he
page 533 ~ wanted to discuss settlement at that time and I
had agreed. I was ill and was unable to intercept
Mr. Galiher. I think he went to ·some other Court and then
went to Judge McGuire.
Following that there was a personal discussion with Judge
McGuire . .You referred to him as settlement Judge. He was
the Chief Judge of the Court. There is no settlement Judge.
There is no such formality in our procedure.
Q. Wasn't there a procedure when every Friday a number
of the Judges spent the entire day doing nothing but cal~ing
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attorneys down for the purpose of discussing settlement of
cases, other than the Chief Judge?
A. There was such a procedure at one time. It was tried
for a brief period ·of time. There was a good deal of dissension among the Judges as to the propriety of it andjor its
value. It was later abandoned. I don't think it was in effect
at this time, a:lthough at any time Counsel in a case, if they
want, can confer with the Judge and get his assistance in
possibly working out something.
Q. Mr. Laskey, it is true, isn't it, that in your investigation
you found that Dr. Detwiler saw the baby first?
A. That is correct.
Q. It is also true, isn't it, that Judge Hart granted an instruction saying if the jury could find Dr. Price liable for
the negligence of Dr. Detwilerpage 534 ~ A. I'm quite sure that was a fact. Mr. Galiher
had referred to that in a letter and it is the law,
and I'm sure he did not overlook requesting a specific instruction on that point.
I'm quite sure also it was granted without opposition because it couldn't be successfully opposed.
Mr. Siciliano: I have that in triple seal. May that go
in?
Mr. Duff: May I see it?
He has testified that is so.
Show it to Mr. Laskey. See if he recollects it.
By Mr. Siciliano:
Q. Mr. Laskey, would you read that, please?
A. You want me to read it aloud or just to myself?
Q. Aloud, beg your pardon.
A. Handwritten instruction Number 15.
"The jury is instructed that the defendant, Dr. McCollum,
is not only liable for his own negligence but that of Dr.
Latven, if any. It is likewise true that Dr. Price is liable for
his own negligence as well as that of Dr. Detwiler."
The notation at the bottom under the Judge's signature
shows that it was granted and shows no objection. I mean
it doesn't show no objection. It shows the absence of objection.
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page 535 ~

Mr. Sicrliano: I will offer it as evidence unless it can be accepted under our triple seal.
Mr. Duff: I certainly wouldn't require the triple seal.
That instruction was given. Put it in if you wa.nt to.
Mr. Siciliano: May I offer it so it will be part of the evi..
dence, then, Your Honor Y
The Court: Is there another, ·another offer Y
Mr. Siciliano: Yes.
Mr. Duff: In connection with that, are you submitting the
entire thing, Mr. Siciliano Y
Mr. Siciliano: The pre-trial order: You want to tear off
the last page YIt is all right.
The Court: The pre-trial order marked, dated December
13, '61, is marked Plaintiff's Exhibit No. 16,Just a minute, Mr. Siciliano.
The instruction marked filed, marked March 10, '62, is
Plaintiff's Exhibit No. 17.
(The documents were marked Plaintiff's Exhibits 16 and
17 for identification.)
The Court : All right, Mr. Siciliano.
By Mr. Siciliano:
Q. Mr. Laskey,A. Yes.
page 536 ~ Q. - I believe you said that the first time the
figure of $45,000 was mentioned came from the
lips of Mr. Galiher. Did you say that?
A. I'm not sure that I so testified. I could have. I know I
heard it from him. The only time I heard it from him-Wait
a minute, I can be mistaken on that. It may have been Judge
Hart, or it could have been Judge McGuire.
Q. Mr. Laskey, you have, have you not, had the benefit of
looking at the log of Judge HartY
A. I did look at it in Mr. Duff'·s office but only briefly.
Q. Don't you know-Do you know Mr. Shillingburg?
A. Yes, I know he was the Judge's Clerk. I don't know
whether he is now or not but he was at that time, I'm quite
sure.
Q. Do you have any reason to doubt his ability?
·
A. I have no reason to really appraise it. I have seen hini.
Very pleasant, very likeable. I'm sure he is capable but my
knowledge of him is limited to his being present when matters
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are taken up with the Judge in chambers, in which he does
not participate. He sits there as an observer.
Q. He is an aide to the Judge, is he not Y
A. Yes, yes, he is. His official title is Law Clerk to the
Judge. He is there for that purpose.
Q. When this discussion took place, there were four of you
in the Judge's chambers, were there not,-yourpage 537 ~ self, Mr. Galiher, Mr. Shillingburg, and the Judge
himself?
A. Mr. Whitlock was there, if I'm not mistaken.
Q. Mr. Whitlock~
A. I'm not too sure.
Q. His name doesn't appear anyplace, I might say, as far
as I know.
A. I thought there was somebody else there but I could
be mistaken. The principal actors were Judge Hart, and Mr.
Galiher, and myself.
Q. You know Mr. Shillingburg's handwriting says that the
figure of $45,000 got its origination from your lips¥ You know
that, don't you?
A. Could I see that entry?
Mr. Siciliano: It is the log, Your Honor.
Mr. Duff: Just for the record, I want to note an objection
to Counsel's question as phrased. The log says no such
thing. The word "lips'' does not appear there at all.
Mr. Siciliano: Oh, no; that is my own word.
By Mr. Siciliano :
Q. Mr. Laskey, so there can be no mistake about it, would
you mind reading what Mr. Shillingburg put down with
reference to that figure, $45,000?
.A. Plaintiff began at-the figure has been marked over
here-it appears to read, $100,000 although there
page 538 ~ is a mark over there. I can't tell whether it is
150 or 100.
Then the next entry is, now at 75.
It says, the sign, the delta ,sign which most law students
and law clerks used for defendant and plaintiff lawyer, defendant will recommend $45,000.
Then it says, Chief Judge McGuire suggested $67,500.
And then it ·says, Court, which, I suppose, means Judge
Hart, $45,000 to $50,000.
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Counsel to consult with clients and return tomorrow. That
is under date of February 27.
What is your question Y You asked me if out of my lips
that that came Y That would appear to be that that is not
correct if that is the interpretation of it.
Q. That this is not correct Y
A. If the interpretation of that is that I was the first one
to mention $45,000, it is incorrect. My recollection of that
is that Mr. Galiher was giving his interpretation of what
had gone on in the conference before Chief Judge McGuire.
Q. Mr. Laskey, I'm going to come to Mr. Galiher's version.
But this log says, does it not, that the defendant will recommend $45,000?
A. There is no question about it.
Q. All right.
I think you just read that Counsel for the
page 539 ~ plaintiff, or words to that effect, was going to
consult with his client, did you jnst read that Y
A. What I read was the Counsel will consult with their
clients.
Q. Meaning the Neylands?
A. I think both of us.
Q. The Neyland family?
A. And with Aetna. That wasn't just restricted to Counsel
for the plaintiff as I read it. I may be mistaken, Mr. Siciliano.
Q. Now, were you in the Courtroom when Judge Hart said
that he had dismissed the parties to the following morning so
that the plaintiffs could prayerfully consider the $45,000?
A. I thought Mr. Galiher said that in chambers. He went
out and conferred with his clients who were then in the
Courtroom. He came back and said they wanted time to pray
over it, I believe. That is my recollection of it. I don't think
that took place in the Courtroom. But I could be in error.
I don't think I am.
Q. Mr. Galiher has been a long-time friend and still is a
good friend of yours, isn't that true, Mr. Laskey?
A. That is very true.
Q. You have done many things together, both professionally and socially in and out of town, isn.'t that corpage 540 ~ rect?
A. Yes, I hope it continues.
Q. Were you in the Courtroom w'hen Judge Hart stated
that it was his concept that you had recommended the $45,000, first, that-

Aetna Casualty & Surety Co. v. Weldon A. Price

281

Jolun L. Laskey.
A. Yes, that occurred on the first occasion that was possible
to make a public statement. I had heard that it was being •said
that I had recommended $45,000. I wanted the record to be as
clear as it possibly could that in my opinion I had never said
and for the first opportunity I got when we had the oral argument, of the motion for judgment, notwithstanding, before
Judge Hart, to call his attention to that.
I'm quite sure that the 3 udge thought I had done it. I am
equally positive that I did not.
Q. Mr. Laskey, when you argued the motion, veredicto non
abstante, that was some three or four wee~s later, wasn't
iU
A. Yes, it was. It was the first occasion, however, in which
there was an open hearing in this case following that.
Q. That motion was denied, wasn't it~
A. Yes, it was.
Q. In between the time of the verdict, you got a letter from
me, didn't you, where I pointed that out to you and it was in
a letter to me that you ·said that you hadn't recommended
it and you recall, do you not, that I was in the Courtroom
when you argued your motion non abstcun1te and
page 541 ~ before you started your argument you told the
Court your present interpretation; isn't that
righU
A. You have got quite a number of facts in that question,
Mr. Siciliano. I will try and answer them all.
Q. I think you understand them all.
A. You did write me a letter in which you said that you
agreed with me that the preponderance was in favor of the
defendants in this case.
Q. Just a minute, Mr. Laskey.
A. You asked me about the ietter.
Q. Just a minute, Mr. Laskey. You know better than to say
a thing like that. I asked you aboutMr. Duff: If jt please the Court, may the witness kindly
respond to Counsel's question~
Mr. Ellis: May we approach the bench, Your Honort
Mr. Duff:· Mr. Siciliano is. Mr. Ellis : I object to further statements made by Counsel.
Bench Conference. ·

282

Supreme Court of Appeals of Virginia

J olvn L. Laskey.
Mr. Ellis: Your Honor, the questionMr. Siciliano: Nothing in that letter, by the way, about
that.
Mr. Ellis: There was no mention made in the statement
with reference to the letter about anything Mr.
page 542 ~ Siciliano said about his interpretation of the facts
in that prior trial as volunteered by Mr. Laskey.
The response to Mr. Siciliano's question was not in accordance with the question propounded to him. It was volunteered.
It was done solely for the purpose of trying to discredit and
bring in a ·statement made by Counsel in this case, not in
any other case, but in this ease, any admissions he might have
made. That is highly improper. It is prejudicial and it is done
solely by Mr. Laskey for the purpose of discrediting Mr.
Siciliano.
Mr. Siciliano: Absolutely.
Mr. Ellis: That statement is not admissible in this Court.
And that response by Counsel is not responsive to Mr. Siciliano's question.
Mr. Siciliano: I want him to be responsive to the question.
Mr. Duff: I couldn't disagree with you more.
Mr. Siciliano: Did he get the letter· out and show it to the
Judge~

Mr. Duff: If you have the letter I propose to introduce
it in evidence because-What is that~
Mr. Siciliano: Show the Judge the letter.
Mr. Duff: Let me be heard on it first of all.
We have had in this case any number of questions &sked
of Mr. Galiher, by Mr. Siciliano, Mr. Laskey bepage 543 r ing agent of the Aetna. There is no question about
that. An attorney is an agent.
Now, I think I know the letter he is referring to and we
propose to introduce it, in which Mr. Siciliano expresses an
opinion with respect to the precise position that we have
taken in this case, Your Honor, that the probabilities of a
defense of Dr. Price, outweighed the probabilities of his losing the case.
Now, may I say to the Court, that it is an admission against
interest. He is an agent of Dr. Price. If is certainly admissible.
But now directing myMr. Siciliano: That is a grossly unfair statement.
Mr. Duff: I think it is entirely correct.
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In connection with this, the question of letters that passed
back and forth between Mr. Siciliano and Mr. Laskey was
brought up not by Mr. Laskey but by Mr. Siciliano. .
Mr. Siciliano : I'm not talking about letters; I'm talking
about one letter having to do with this thing of whether he
recommended $45,000 or not. That is all I'm talking about.
I'm not talking about anything else.
Mr. Duff: .You asked the question about letter·s.
Mr. Siciliano : Just a minute, Mr. Duff. When you propose to do that letter, I'm asking you please not
page 544 ~ to bring it up in front of this jury and approach
the bench on it.
Mr. Duff: Let's do it then now if you like.
Mr. Siciliano: I want to see if there is any one word in
there about $45,000 recommended.
Mr. Duff: We propose to introduce that, Your Honor.
The Court: What I'm having difficulty understanding is
why you made reference to this letter in asking Mr. Laskey
a que·stion about the settlement of $45,000~
Mr. Siciliano: I didn't make reference to this letter. I
wrote about 100 letters to Mr. Laskey. A hundred.
Here is the point, Your Honor; take a look at the date
of that letter.
Mr. Duff: I think it is March 12, 1962.
Mr. Siciliano: The evidence already is that I was retained on the evening of March 10. That was a Saturday
night. The next day was Sunday. That is the 11th. This is on
a Monday, first work day. I didn't know anything about this
case, nothing. This-My thought is based on what Mr. Laskey
told me.
Now, Your Honor, the question of the $45,000 is not, the
question of my analysis is not a part of this question. I'm
asking him right nowThe Court : Didn't you ask him if you didn't write him a
letter and you asked him to respond to your
page 545 ~ question concerning what you wrote him in the
letter~ Didn't you do that?
Mr. Siciliano: No, sir.
Mr. Ellis : No, to the general state of the question, on the
letter. The statement was made, the question was made, only
for the purpose of establishing the fact that at the time the
motion for a new trial was argued, that he was aware that he,
that Laskey was aware that Mr. Siciliano was in the ~ase ..
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Mr. Siciliano: I alerted him to the problem of the $45,000.
He didn't know about it until I told him.
Mr. Duff: That wasn't my understanding of it.
Mr. Ellis : That is the only purpose. It is the only statement made with reference to that letter, to put to, to have
him admit that he knew that Mr. Siciliano had appraised
him of this $45,000 figure.
Mr. Siciliano: He didn't know anything about it until I
told him.
Mr. Ellis : This portion.
Mr. Duff: Your Honor, may I be heard further on this,
please~

I think there is evidence before the Court, from Mr. G~li
her, that he discussed this case in some detail with Mr.
Siciliano during the course of the trial. Mr. Siciliano saw him
in the Courtroom; that either came from Mr.
page 546 ~ Galiher or possibly from Dr. Price.
The question of the letter I think, perhaps, if
we were referring to other letters, it should be more specifically mentioned but I believe the question is a proper one.
It was asked for by Counsel. But apart from that, I have not
the slightest concern that in the evidence that we have before
this Court, and I'm confident we are going to hear a lot about
it in final argument, about Mr. Laskey being a agent ·of Aetna,
and aU of the things that Mr. Laskey "Said, allegedly said,
to Judge Hart, which I objected to and Your Honor has let
in, it seems now that in complete fairness, Mr. Siciliano is,
clearly, an agent of Dr. Price, and that under the posture
that this comes, this ought to come in.
There is a lot in there that is favorable to us as wen as
hurt. Look at the last part:Mr. Siciliano: Please don't help me.
Mr. Ellis: .Judge, any statements, it must be remembered
that this letter was written after the trial of the Neyland
case was over and after Mr. Siciliano was retained by Dr.
Price.
One of the statements he makes with reference to settlement conferences or settlement negotiations, involving this
case, before the ,bar, as distinguished from the case, the Neyland case, as I have maintained all along in this
page 547 ~ matter, is certainly not admissible and would be
highly prejudicial.
The Court: The difficulty I am having with the matter is
that Mr. Siciliano brought this matter up and made reference
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to this letter and asked the witness certain facts concerning
it.
Now there is no necessity of asking a question about the
letter if it was a matter that he wanted to ask this witness
about ,so far as his knowledge of the question of the $45,000
being involved. .1\.nd we have been all over that back and
forth and in and out already.
Mr. Siciliano: I appreciate that, Your Honor.
The Court: This is something that took place after the
case is over and it doesn't appear to have any relevancy at
all.
Mr. Siciliano: I appreciate that "at all". I'm sorry I did
it, really. But all I'm saying is the reason I did it was the
motion was heard some three or four weeks later and I was
trying to show that he didn't know that he was being misquoted, if that is what he says, until I told him so.
The Court : ·what possible relevance does that have?
Mr. Siciliano: May I withdraw the question?
Mr. Duff: No, sir; the jury has heard it and we are entitled to let them know what is in there.
Mr. Siciliano : I want to comment only on the
page 548 r question of how he learned about the disparity
in the stories.
That ha,s nothing to do with my appraisal of the case. Your
Honor. My questionThe Court: I don't see what relevance it has in any eventMr. Siciliano: I withdraw it.
The Court: -when he learned that there was some question about it. He did learn and it is already in evidence that
he learned about it. The facts concerning it have all be testified to. And I don't understand why there is an attempt to
drag in some extraneous matter concerning this letter.
If the question is whether having opened it up, you are
not, you haven't opened it up.
Mr. Duff: Under well established procedures in the trial
of the caseMr. Siciliano: If this goes in I'm going to get on the
stand. Everybody's on trial here-I didn't think I was on
trial. But if Mr. Duff wants to put me on trialMr. Duff: Tony, you know an attorney is not allowed to
testify in this state.
Mr. Siciliano: This is the first work· day after the verdict:
I was trying a case. I didn't know anything about this case~
Mr. Galiher came anrl told me in three words that-
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Mr. Duff: Can't you explain that to the jury
in argument that this was the first day Y
Mr. Siciliano : No. Just a minute.
The only reason Dr. Price saw me down at the Courthouse
was I was on the side of the very next Courtroom. I never
listened to one word of testimony in this case. Not a word.
So don't say that I knew .something about the case because
I didn't.
Mr. Duff: I don't know whether you did or not, but I know
that you expressed this opinion and you brought up the
question of .letters. You asked the witness. The jury has heard
this. I think we are entitled to show it, Your Honor.
Mr. Ellis: May I comment just one further point about
Your Honorts point of relevancy?
The question of Mr. Laskey's denial of the $45,000 statement was brought up by him, not by Mr. Siciliano. It was a
volunteered statement made in response to one of the questions by Mr. Siciliano, about him having made the statement.
He went on further to say that as soon as he found out ·about
it and that he later told the Court in open Court, that he had
not made that statement.
Once he did that the only thing Mr. Siciliano said was,.
isn't it true that you knew at the time you made that statement to the Court, that he was already in this case, and had
been notified by letter of it. And that was the sole
page 550 ~ purpose and only purpose of the question.
The matter pertaining to what this is here, is
completely irrelevant, was not gone into on Mr. Siciliano's
question to Mr. Laskey, has no bearing or relevancy at all.
If Counsel attempts to get this letter in, as notice to Mr.
Laskey, that Mr. Siciliano was in the case and had heard
about the $45,000, this matter here, is highly prejudicial.
It goes to a statement or conference or negotiations between
Counsel in a case, as to an evaluation. It would be no different than if we got up here and said that if it had been said,
that Mr. Ward had recommended se~tlement of, say, $25,000
or that Mr. Duff himself had recommended ·settlement of $25,
000, in this case.
Now, if we are going to get into that matter, I feel we can
call on Mr. Duff to get upon that stand and admit that he
recommended or that his evaluation of this case before the
bar, was $25,000. That would be the same. We wouidn 't do it.
It is not proper. It is improper. And so is this.
page 549

~
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If Counsel-A possible remedy to this thing would be, that
if Counse,l wasMr. Duff: Talk a little lower.
Mr. Ellis : -if Counsel is ready to read that portion of
the letter by leaving out this, leaving out an opinion, an opinion by Mr. Siciliano, then why can't we get in Mr.
page 551 ~ Duff's evaluation opinion of this caseY
Mr. Duff: You don't know what my evaluation
was.
Mr. Ellis: You told us what it was.
Mr. Duff: You don't have any idea what it was.
The Court: The difficulty has been in the approach to this
thing. You apparently were undertaking to ask the witness
whether he knew that you were employed in the case, and
had asked him concerning the events under which the $45,000
offer was supposed to have been made.
And the witness did not deny it, hut undertook to make
some statement concerning the letter, and I think rather
than compound the error of admitting this letter in evidence,
which is not in the Court's opinion admissible, as a part of
the issues in this case, and the circumstances suiTounding the
actual offer of settlement, I think that the Court will strike
out the question and the answer and let the matter stand
there.
Mr. Siciliano: All right, sir.
Mr. Duff: May I say one thing further in connection with
it? I would respectfully ask Your Honor's consideration that
there is nothing in here having to do with the settlement of
this particular case. It has to do solely with the settlement of
the claim, the judgment of Neyland.
There is affirmative evidence already before this Court and
before this jury, of what Mr. Laskey said as an
page 552 ~ agent of Aetna. Why in the world we are not entitled to show what Mr. Siciliano said as an agent
of Dr. PriceThe Court: He didn't say anything in this suit or not
concerning matters about which the circumstances of the
case involving the offer of settlement are involved.
Mr. Duff: Well, I make a proffer. I would like the letter
marked. I proffer it into evidence and respectfully take any
exception to the Court's ruling.

(The document referred to was marked Defendant's Exhibit No. 5, proferred and refused.)
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The
Mr.
The
Mr.

Court: Take a ten-minute recess.
Siciliano: Your Honor, I have no other questions.
Court: ThenDuff: I have a few on redirect, Mr. Laskey.

(Short recess).
The Court: So that we don't have a gap in the numbered
exhibits which are received, the exhibit of the letter of March
12, 1962 from Siciliano and Daly to John L. Laskey, dated
March 12, 1962, will he marked Defendant's A, offered and
refused.
The next defendant's exhibit will be Number 5.
Mr. Duff: The record will reflect my exception.
page 553

~

(Defendant'~ Exhibit No.5, previously marked
for identification, was remarked a·s Exhibit A and

refused.)
The Court : Bring the jury in.
(The jury returned to the jury box.)
The Court: Gentlemen, in the record, the last question and
the last answer of the witness to that question is stricken and
the jury are instructed to disregard both the question and
the answer.
Mr. Siciliano: I have no other questions, Your Honor.
Mr. Duff: I just have a few.
RE-DIRECT EXAMINATION.
By Mr. Duff:
Q. Mr. Laskey, you were asked questions by Counsel with
respect to your not filing a motion to dismiss on the ground
of forttm non conveniens.
A. Yes, I was.
Q. May I ask you in your practice or in your experience
are you familiar with such a motion 1
A. Ye·s, I have had such motions filed.
Q. Do you, sir, have an opinion whether or not, had it
been filed, would it have been granted?
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A. In my opinion it would not have been

page 554

r granted.

Q. I believe that Mr. Siciliano also asked you
with respect to your motion to dismiss for want of prosecution. May I inquire, if you know, were there any other
grounds for that motion other than what you told Counsel in
respect to his question~
A. At the time the motion was argued or was before the
Court, an additional ground was added. The motion as
initially filed was just to dismiss. But when the Court ruled
on the motion, he also ruled on my alternative proposal, that
the case be advanced for trial, and granted that.
He also granted my application to have an order permitting Counsel access to hospital records. I had been after
that permis.sion from Janousek from the day, not the day
but the month the case :first came in my office. I think my
:first request to 1\Ir. Janousek by letter was that he give me
such a consent; that the order denying my motion to dismiss
for want of prosecution granted my other two requests that
the case be advanced for trial and that the hospital records
be opened to Counsel for both sides.
Q. What does it mean, that the case be advanced for trial,
under your practice in the District of Columbia~
A. It means that that case is given a priority over aU other
pending cases except other advanced cases.
Q. You had asked for this priority~
page 555 r A. I had because in my opinion, as I have said,
I think the medical knowledge was advancing
rapidly. That was a factor which was difficult for people considering the case to apply the standards ·of 1953 instead of
some later standards with the advance in the science of
hematology that had occurred in the intervening years.
Q. You were asked a question about Dr. McCollum. Dr.
McCollum was ·served with process, was he not~
A. Yes, he was.
Q. The trial in the District of Columbia weni to trial and
before the jury with both Dr. McCollum and Dr. Price as defendants~

A.
Q.
A.
both

That is correct.
What was the verdict with respect to Dr. McCollum T
The verdict was in favor of Dr. McCollum and against
plaintiffs on both claims.
Q. May I ask you, what was your appraisal of Dr. Me-
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Collums exposure or posture in the case as compared to Dr.
PriceY
A. I thought Dr. McCollum's exposure was equally as great
as Dr. Price's. Legally, I didn't think that was correct but
from the practical point of view I thought his exposure was
correct.
He had also written me an identical letter as Dr. Price had
written me and I weighed both of those things
page 556 ~ with respect to both cases. Dr. Latven who had,
who was Dr. McCollum's partner at the time of
the event and at the time of the trial, had made one, what I
considered an incorrect and ill-advised statement on a deposition. Since he was a doctor and that was read at the trial,
he was asked about it, over objection. And since he was Dr.
McCollum's partner, I thought that bit of evidence rendered
Dr. McCollum's •situation equally severe.
Q. In your practice, have you represented other insurance
companies?
A. Yes, I have and do.
Q. May I ask you from what you observed with respect to
the Aetna's investigation of this case, how did it compare
with others 7
A. I thought the caseMr. Siciliano: I object to that. I think every case stands
on its own two feet.
Mr. Duff: May it please the Court, one of the issues here is
whether or not the company conducted a proper investigation.
This man is experienced. I think he should have the right to
inform the jury on that.
The Court: The objection is overruled.
By Mr. Duff:
Q. Would you answer the question, Counsel Y
A. That is, how the case was investigated?
page 557 ~ Q. As compared with other files that you have
handled for other companies?
A. I think it was very well investigated. Of course the investigation was still in process when the case came to me. But
even with the suit being filed in late October, l think service
was had on Dr. McCollum I believe on November 6. The case
came to me in November. I ·say my recollection is that they
brought the file in by hand. I could be in error on that.
But in my acknowledgement letter to the company of the
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receipt of the case and the acceptance of the assignment, I
referred to a number of matters which showed that there had
been good investigation even that early and that continued.
The company made available to me and made it known to
me, as one of the reasons Mr. Everett who was the supervisor
and who was a very experienced man-he had had more experience, I think, than any man in that office, was assigned to
this case and he came down to let me know that anything I
wanted they would do.
I made several requests; all of them were honored. I got
complete cooperation from them and they gave me a good
deal of material to start with.
Q. Mr. Laskey, just a question or two about this pretrial
order that plaintiff's Counsel has introduced into
page 558 ~ evidence.
Did I understand your testimony that these
proceedings, these pre-trial proceeding·s, at this time were'
not before a Federal Judge'
A. That is correct.
They were before an officer and this was the Deputy or the
Assistant Pre-trial examiner and not a Judge.
Q. This is not the same type of thing as the conference
that occurred before Judge Hart, I take it?
A. No, it is not, although they both touch on some things
with respect to eliminating unnece·ssary proof at the trial.
Q. Do I understand that this pre-trial order merely reflects the position or the contentions of each side? There is
no findings by anyone in this, is there, sir?
A. No, there are no-The examiner is without authority.
If there is any dispute the matter has to be referred to a
Judge. If my recollection ·serves me there were some disputes here that were referred to a Judge, I'm not sure.
Q. Finally, you were asked by Mr. Siciliano with respect
to your evaluation or your appraisal of the caRe.
Mr. Laskey, have you ever lost a liability case?
A. I certainly have. I tried to forget them but I have lost
them.
Q. Have you ever lost a medical malpractice case?
A. Yes, I have.
page 559 ~ Q. Did you ever tell Dr. Detwiler that you had
never lost a case?
A. I certainly have not.
Q. Did you ever tell that to any of these doctor·s?

292

Supreme Court of Appeals of Virginia

Jolvn L. Laskey.
A. No, I did not. I told them in conversation that any lawyer who told them anything of that kind, something was
wrong with him.
Mr. Duff: Thank you, sir. I have nothing further.
Mr. Siciliano: I just have one, Your Honor.
RE-CROSS EXAMINATION.
By Mr. Duff:
· Q. Mr. Laskey, with reference to your, answer to the effect
that should a motion to dismiss on a forwm '11Aon conveniens
have been :filed it would not have been granted. A. I said that, yes.
Q. But in your experience you have had :filed many motions, haven't you, where you got an adverse ruling to your
opinion~

A. Same thing with respect to losing cases. I have lost
motions, too, yes.
Q. This is a discretionary matter with the Oourt-didn 't
you say that or isn't that true ~-such a motion~
A. The Court has a great deal of discretion. Not absolute.
Q. But you really didn't know, then, how the
page 560 r Court would rule on such a motion~
A. No, it was not a crystal-hall type of operation. I didn't know, no. I did not think the motion would he
granted. I did not think I could satisfy the requirements that
the Supreme Court had laid down to :file the motion.
Q. Now, Mr. Laskey, referring to the Supreme Court, this
case was :filed in 1956, isn't that right~ I'm talking about the
Neyland oose.
A. That's right.
The Supreme Court opinion I refer to is, I believe, 1947.
Gulf Oil Corp·oration v. Gilbert, 330, U. S. 1947.
Q. Mr. La·skey, the Gross case, from which I got my notes,
was decided in 1955, AprH 8. Do you know abm1t that case?
A. In what Court~
Q. U. S. District Court for the District of Columbia.
A. That was the United States Court of Appeals, decided
in 1955.
Q. I think it was a District case, wasn't it~
A. I believe that it was, yes. It came up from the District
of Columbia, and was decided-but is not clear to the Daquila
case to which I referred, which was decided in 1957, contained
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very strong language about plaintiff's choice of forum not to
be disturbed except under unusual circumstances.
Q. This is a later expression isn't it, '55?
.page 561 ~ A. I understand the law to be that the Supreme
Court of the United S.tates lays down the final
law for Federal Courts in the District. of Columbia.
Q. You don't think that 1955 United States Court of Appeals would have overruled the United States Supreme Court
in 1958? You are not saying that?
A. I don't think they would. I don't think they did, in the
case to which you refer, nor in the Daquila case.
Q. As a matte1· of fact, as a matter of practice if you had
filed such a motion you would have filed it before you filed
answers, isn't that right~ You wouldn't have to but you
would, isn't that right?
A. A motion can be filed at any time. I think you are correct that the usual practice would be to file it before answer,
provided-! will have to take that back because sometimes
the factors which are necessary to successfully urge the motion will not be apparent until soiil.ewhat later in the case
when your discovery is going. We have broad discovery under
the Federal rules, which was one reason I thought it would
be well to keep the case in the District.
Mr. Siciliano: I have no other questions, Your Honor.
Mr. Duff: Your Honor, I have noticed I have one here that
I frankly just inadvertantly forget to ask him. If I maypage 562

~

FURTHER RE-DIRECT EXAMINATION.

By Mr. Duff:
Q. Mr. Laskey, some reference has been made as to various
doctors not having been called. Would you kindly tell us
whether or not you called all of the doctor·s that appeared on
the list that you gave Mr. Galiher?
A. I did not. And neither of us called all of the doctors on
the list. The practice in the District is that you list the doctors that you might call because there is varying interpretations. we have 15 J udge.s and they an have their individual
opinion. Some Judges hold you strictly to a ruling that you
·can't call without a strong showing someone you didn't list.
So the practice is to, at least my practice and I think the
practice of most lawyers, is to list witnesses whom they might
call. Particularly with doctors you have always got this prob-
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lem that they might be in surgery, they might be out of town.
They might be unavailable.
I believe my list contained a number of names, some of
which had been given me by Dr. Price, by Dr. Dolan, which.
were designed to meet that so I would be caught short without a witness on the :field of pathology, neurology, obstetrics,
pediatrics, so there were a number of witnesses there who
were alternates and were uot called.

page 568

•

•

•

•
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•

•

•

~

H. MASON WELCH,
was called as a witness by and on behalf of the defendant and,
having been first duly sworn, was examined and testified on
his oath as follows :
DIRECT EXAMINATION.

By Mr. Duff:
Q. Mr. Welch, would you give the gentlemen of this jury
your fill name, please, sirT
A. H. Mason Welch.
Q. Where do you live, please T
A. District of Columbia.
Q. What is your occupation T
A. I'm a lawyer.
Q. Will you state where you graduated from law school?
A. Georgetown University Law School.
Q. In what year, please?
page 569 ~ A. June, 1919.
Mr. Siciliano: Your Honor, I know Mr. Welch. I know
he is an outstanding lawyer before the bar, and has had many
many tort cases over many many years, including many many
malpractice cases. I would be willing to stipulate hi-s qualifications.
Mr. Duff: That is very nice, Mr. Siciliano. And I will
acce-pt it with reservation that I may ask him just one or two
additional questions in that regard.
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By Mr. Duff:
Q. Mr. Welch, may I ask you, please, whether or not you
are a member of the American Panel of Trial Lawyers 1
A. Yes.
Q. During the time of your practice have you had occasion
to handle the defense and evaluation of medical malpractice
case-sf
A. Yes.
Q. Can you, with some reasonable degree of certainty, give
the Court and the jury the approximate number of cases you
have either evaluated or handled in your time at the barf
A. Well, it would be only a fair and honest estimate. I began the defense of litigation in matters concerning physicians
and surgeons and hospitals, in the early 1920's. The file·s and
the records of many of those cases have been despage 570 ~ troyed.
For some 25 years I was extremely active. As
old age caught up with me I'm trying to slack up from it and
let someone else do the trials.
I would say that a fair estimate of the number of cases
against physicians and surgeons or hospitals that I have personally tried would be somewhere between 800 and 1,000 cases.
Those that have gone through my office that I have participated in would certainly he double that amount.
Q. All right; sir.
Have you ever done work for the Aetna Casualty & Surety
Company?
A. I have no recollection of ever having done any work
for the Casualty Company.
Q. You have no files of theirs in your office at this time~
A. None, whatsoever.
Q. Do you, Mr. Welch, have any :financial interest whatsoever in the outcome of this litigation Y
A. No, sir.
Q. Now, I believe you have been sitting right here in the
Courtroom during the entire trial.
A. Well, except for a few minutes while Mr. Ward was
testifying, I thjnk that I have heard all of the
page 571 ~ testimony. I haven't stayed in the Courtroom
during the bench conferences always hut I think
I have heard practically aJI of the trial.
Q. Were you here during the testimony of Mr. Richard
Galiher?
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A. Entirely.
Q. During the testimony of Dr. PriceY
A. Entirely.
Q. Now, other than what you have heard here, do you have
any familiarity with the handling of the case of Neyland vs.
Price and others Y
A. Well, yes. At the request of the defendant in this lawsuit, I reviewed most of the :file material in the Neyland case.
I have carefully read the Joint Appendix that had been referred to here a number of times. I have carefully read the depositions of Doctors Price and Latven and McCollum and
Detwiler and Dr. Dolan.
I have read all of the pleadings in the pleading file and I
read some of the other material that was apropos to the handling of the case, the status it was in at the time i't was tried
and to the trial.
Q. All right, Mr. Welch.
Now, with your familiarity, as you have deseribed, may I
ask you if you have an opinion as to the type and scope of the
investigation which was conducted by the Aetna
page 572 ~ Casualty & Surety Company in this caseY
A. The overall scope and type of inve·stigation,
in my opinion, was completely done and accomplished; a very,
very accurate file for one to undertake evaluation and to make
decisions as to what further needed to be done by Counsel to
whom the lawsuit was referred for trial.
Also, I think that during the course of the time that the
suit was in the hands of defense Counsel, that the cooperation
of the insurance company, its Claims Office and Claims personnel, was not 8Ubject to any criticism.
Q. Do you have an opinion specifically as to the scope and
extent of the medical investigation conducted by Aetna or Mr.
Laskey?
·
A. Well, I think the medical investigation that was critical
in my opinion with respect to the procedures of the case, so
far as legal decisions and handling of the matter in trial were
concerned, was conducted mostly through Mr. Laskey personally or his office.
Q. I believe the evidence so shows.
A. And in my opinion, that was very cannily and intelligently done.
Q. Do you have an opinion, sir, with respect to the com-
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pentence of the procedural handling of the case by Mr. Laskey?
page 573 ~ A. Yes, I don't think that it is subject to any
criticism. I think that lawyers are the same as
doctors. They may have differing opinions about certain procedures in any case. The thing that one looks for is not
Monday morning quarterbacking-could they have done
something else, but was the decision at the time it was made
a valid and a sound judgment 1
I could find no quarrel with any of Mr. Laskey's decisions
insofar as the procedures were concerned.
Q. May I ask you if you have an opinion as to the accuracies, propriety, and basis of the evaluation of the case
made by the Aetna 1
A. Well, when you speak of evaluation of the case, you are
talking in two areas, I think. I would not wish to answer the
question as one package. I think that there are two basic
evaluations.
Q. Will you make the distinction in your answer, please
sir~

A. I think the first evaluation that must be made in a case
of this kind-I started to say a medical malpractice case. I
don't like the term, malpractice. It doesn't mean something
illegal. It means failure to meet the accepted standard of
practice.
I think that the first thing that must he done in
page 574 ~ these cases against professional men, physicians
and surgeons, is to prepare the case in such a
way as to permit a valid judgment as to whether there is legal
liability and responsibility upon the defendant. If it is determined that that exists, then the matter of evaluating the case
in a dollar and cents way becomes entirely secondary.
If a decision is made that a case against a doctor is defensible it should be usually defended.
Now, with respect to the evaluation as to money damages
that a jury might allow, there are so many imponderables that
all one can a·sk for is good faith in approaching that phase
of the case taking into consideration the liability feature.
So far as I can determine in this case, the decisions that
were made were valid. They were made in good faith. They
ex'hibit the exercise of experienced good judgment.
Q. Mr. Welch, finally, may I ask you the questions that
Mr. Siciliano asked Mr. Galiher when he was on the stand:
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Had you been handling this case, would you, sir, have recommended that the company pay $45,0007
A. Well, again, I say, Monday morning quarterbacking is
easy.
If this case were about to go to trial, and knowing what I
know about this erythroblastosis problem, and I
page 575 ~ have a very difficult case on erythroblastosis in
my office and am managing now-I would make
the same decision that Mr. Laskey made. I would recomment that the case be tried, not settled. And I would pursue
it through trial.
Q. Thank you, sir.
Mr. Welch, are you acquainted with the matter that has
come up in the evidence several times, the settlement conference before the District Judges Y
A. Yes, I think I am as well •acquainted with it as anybody
else practicing in the jurisdiction.
Q. May I Blsk you if you could comment from your experience as to the familiarity that the Judges have with the merits
of the case in those conferences Y
A. Well, I think that in order to understand this pretrial
settlement conference procedure, a person either has to be
living in the jurisdiction and familiar with the practice or
know a little about how it eame into being. It isn't on a Court
procedure ·as we know Court procedures.
Q. It is not part of the trial, ·sirY
A. It has nothing to do with the trial.
Q. Nothing to do with the trial Y
A. It is ~ device that is purely an effect by some of the
Judges to cut down the number of cases that will eventually
be tried. What it actually is, is an effort on the
page 576 ~ part of some of the Judges to get cases settled
and out of the way so as to avoid the time and expense and the necessity of trial.
Some of the Judges have no sympathy with the procedure.
Some of them accept it and go along with it and make a token
effort to get cases settled. A few of them are so interested
in settling cases that they do fall in the class that Mr. La·skey
said-they are head knockers. They feel offended persona:lly
if Counsel don't agree with them and settle cases.
In most instances, the Judge before whom this settlement
conference proceeds just at the threshhold of trial, ~~s noth-
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ing but a smattering knowledge or smattering of information
about the case. He only has what he can see on the surface in
the pleading, or if there are depositions filed and he has had
the time to read them, he knows that additional information.
But most of the time they don't know it.
Primarily the effort is to get the parties to agTee on a dollar and cents price tag for the lawsuit with little regard for
the major issues of whether the plaintiff is entitled to recovery or the defendant has a valid defense.
Now, I could talk about it for an hour but I think in essence that presents a fair picture of it.
Q. Thank you, sir.
One final question:
page 577 ~ There has been some evidence about legal liability of physicians. May I ask you from your experience, would you comment on the percentage of malpractice cases that actually go to trial, that result in the physician
being held legally liable?
A. I have never undertaken to· find out what the national
statistics might be. I can only speak, too, with an educated
gues·s insofar as our metropolitan area is concerned, which
I would say includes the States of Virginia and Maryland
and the District of Columbia.
I think that a percentage of cases that go to trial charging
negligence against physicians and surgeons which result in
verdicts against the physicians or surgeons is very, very
low. I would not think that more than 5 percent. It might
be more, a little bit more, but it would be very, very low.
Q. Mr. Welch, you have heard the testimony with respect
to the motion forum now conveniens. Do you have an opinion
as to whether or not under the practice in the District of
Columbia, had Mr. Laskey :filed such a motion, whether or
not it would have been granted?
A. Well, in my opinion, but nobody can second-guess a
Judge on a question of that kind, in my opinion, there was
not a valid reason for filing ·such a motion. I
page 578 ~ would perhaps have had some additional reasons
from those expressed by Mr. Laskey in this type
of case, not to have done so.
Mr. Duff: Thank you, Mr. Welch.
You may examine, sir.
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CROSS EXAMINATION.
By Mr. Siciliano :
Q. You don't mean, do you, when you say that 5 percent
of the cases going to verdict, result in plaintiff's verdict, that
95 percent of the cases filed are won by the defendant, do
you?
A. Did you say filed?
Q. Yes, on file.
A. I didn't say filed. I said tried.
Q. Tried is what I thought you said.
Mr. Duff: That was my question.
Mr. Siciliano: I understood that.
By Mr. Siciliano :
Q. Tell us what percentage of the cases that are filed in
Court, that are ~ettled pr.i.or to verdict?
A. What cases are you talking .about?
Q. All the cases that you are ta:lking about, malpractice
cases. Tell us about those.
A. What do you want me to tell you about them?
Q. I want you to give us a percentage of the
page 579 ~ cases that are settled once they get inside the
Clerk's Office and don't go to verdict?
A. I haven't any idea. I don't check on the cases in other
offices. I don't know how many cases may be filed that are
handled in other offices. I haven't any information about it.
Q. You prepared yourself for the answer, about 5 percent
going to verdict, didn't you?
A. I told you what any lawyer can find out lf he wants to
devote just a little time to it,Q. I heard youA. -that medical malpractice cases that are tried, maybe
5 percent are won by the plaintiffs.
Mr. Siciliano: No other questions .

•

•

•

•

•

Mr. Duff: The parties stipulate as follows:
page 580 ~

One, that if recalled to the stand, Mr. Galiher
would testify that prior to the commencement of
thi~ trial, he and Mr. Siciliano had met in Mr. Galiher's office
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on various occasions. In such meetings the preparation and
presentation of this case were discussed. Mr. Galiher also
met Mr. Duff on one occasion.
Two, the total payment made by the Aetna of the judgments returned against Dr. Price was in the amount of $80,596.38.
We would introduce this, Your Honor, as defendant's exhibit.
The Court: That will be marked :filed as a stipulation
agreed to by Counsel.
(A stipulation agreed to by Counsel was filed.)
Mr. Ellis: May I ask if the original stipulation entered
into by both parties are part of the record Y
The Court: Yes, they have been marked filed and are in
the record as a stipulation of the parties.
Mr. Duff: May I ask the Court's indulgence for about
30 seconds, please?
Defendant rests, Your Honor.
Mr. Siciliano : It was bandied about, about the contract
itself. It should be part of the record.
Mr. Duff: We will get a copy of it, no quespage 581 ~ tion about it.
The Court: It is stipulated that a copy of the
contractMr. Siciliano: -contract between Dr. Price and the
Aetna Company be made a part of the record.
The Court-the insurance policy be made part of the record. Very well.
Mr. Duff: Solely for the record, I would renew all objections and exceptions taken during the course of the trial.
The Court: Very well.

page 591

•

•

•

•

•

•

•

•

•

•

~

Mr. Duff: Will Your Honor entertain a motion at this
time?
The Court: Yes.
Mr. Duff: I hope I didn't read anything into the Court's
comments on the instructions about not entertaining a motion,
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but in seriousness I do move the Court, on behalf of the defendant, to enter judgment as a matter of law,
page 592 ~ now that all of the evidence is in, in favor of the
defendant.
This is both a renewal of the motion previously made, and
a motion in its own right.
I feel, if it please Your Honor, that the status of the case,
now finds itself in, is somewhat different than at the close
of the plaintiff's evidence.
If, as a matter of law, Your Honor feels that this jury could
not return a plaintiff's verdict under the law, then we re.spectfuUy urge the Court to grant this motion.
Now, I certainly do not intend to go over again matters that
were discussed initially, but only to touch on one or two of
them.
I would refer Your Honor to the fact, now that the good
faith doctrine has been adopted as the test in the case, to the
enlightening article entitled, ''Insurer's failure to settle'', by
John J. Haislip, appearing in Cleveland Marshall Law Review, January 1936, in which the following is said, and I
quote:
"It is not sufficient to show that the insurer acted negligently in deciding to litigate rather than to settle the case, but
rather that it is guilty of bad faith, which is ·a species of fraud
and which must be proved by clear, satisfactory, and convincing evidence,'' citing numerous cases.

page 593

~

To the same effect, precisely, is the oftenquoted decision from Vermont, Johnson v. Hardware Mutual, appearing in 187 Atlantic Reporter 796, and I
quote:
"The Vermont Court follows 'what showing is necessary
to make out a case of had faith on the part of the insurer.
Bad faith is an intentional tort of an active and affirmative
nature. It is not a technical term used only in actions of deceit. It means with actual intent to mislead or deceive another. The presumption is that the casualty company acted in
good faith in negotiating, in its negotiations for settlement of
the ruled case. The burden was upon the plaintiff to prove
that the failure of the casualty company to settle was actuated
by bad faith and unless the proof submitted by the plaintiff
bearing- thereon wa.s of sufficient weight to overcome the presumption, no obligation rested upon it to make denial.' ''
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I would refer Your Honor to Burnham v. Commercial
Casualty Company, 117 Pacific (2d) 644, in which it is stated:
"It is not bad faith if counsel for the insurer refuse settlement under the bona fide belief that they might defeat the
action.''

Finally, I would refer to the case used by :M:r. Ellis in a
section of Henke v. Iowa Mutual Ca-swalty Compage 594} PO/YI,'IJ, in which the Iowa Court stated:
"If the insurer has exercised good faith in its dealings
with the insured, and if the settlement proposal has been fairly considered and decided against, based upon an honest belief that the action could be defeated, or'' -notice the disjunctive, or- ''the judgment held within the policy limits and
in which respect local counsel very honestly expressed their
conviction, insurer cannot be held liable even though there
was a mistake in said judgment.''

I think that in the posture that this evidence finds itself
now, can a jury find by clear and convincing evidence that the
Aetna was guilty of bad faith Y
I submit, respectfully, no, sir; there is no evidence before
them from which that could be found, other than the fact that
Mr. Galiher testified that he would not have acted the same
way and in the ·same way as Mr. Laskey.
I asked him specifically, did he suggest to the jury that Laskey was guilty of negligence? And he did not say that Mr.
Laskey was. Very pointedly, all he said was, no; I just said
that I wouldn't do it that way.
There is no evidence before this Court, none whatsoever,
that Mr. Laskey or the Aetna Casualty & Surety Company
were guilty of bad faith.
page 595 ~ I say to Your Honor respectfully, and as seriously as I can, that there is no evidence from
which a reasonable inference of that could be drawn under
the definition of bad faith, of the cases.
Now, whether or not Mr. Laskey, ·at one time, made a remark to the judge or to the janitor, the ,important thing is
what did he say to Aetna, and the cases are replete that even
if the insurance company went against its counsel's recommendation, there must be more than that.
The only two people that know what Mr. Laskey recom-
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mended were Mr. Laskey and Mr. Ward, and they both testified that he recommended against it.
Considering the degree of proof that is required, Your
Honor, I submit that this Court should be led to the conclusion, now that the evidence is all in, if a verdict be returned
for the plaintiff, it would have to be set aside, and under
those circumstances we feel that summary judgment at this
point should go for the defendant.
Now, for the record, I also want to assign as additional
grounds the fact that there has been no expert testimony introduced in support of the plaintiff's claim of bad faith, that
in a case of this type, we submit, the law should be, and that
the law does require expert testimony. The only witne·ss appearing for the plaintiff as an expert was Mr. Galiher.
He did not testify as to any negligence, let
page 596 ~ alone bad faith, on Mr. Laskey's part.
The next ground, I submit, is that under numerous decisions, and I concede the conflict, under one line of
authority where there has been no payment, there can be no
rcovery in this type of a ease. There has been no payment
by Dr. Price of the excess here.
Finally, if it please the Court, I submit that these parties
should be bound by the contract that they made. The Aetna
contracted with Dr. Price for $50,000 limits. It has paid that.
It should pay nothing more.
I. respectfully ask a judgment for the defendant.
Mr. Ellis: .Your Honor, starting with the last point first,
the question of the contract in this case, as Your Honor knows
from reading the decisions, is no different from that which
the decisions are based upon in the excess judgment suit.
We grant that there is no specific word which says that
they have to settle within the policy limits, but the courts
have long imposed that in cases just like this, with the same
wording, with the right of the insurance company to control, investigate and negotiate settlement, that you get into
a question of the bad faith or negligence, whichever is applicable, and there is a duty to settle,-not by the words of the
contract, but by the very nature of the contract.
page 597 ~ With reference to payment, counsel has admitted that payment in and of itself is only followed in a very small portion of the jurisdictions which say
that a defendant or an insured must pay before he can bring
an action against the insurance company.
·
,_
The decisions are ove.rwhelmingly on the point that an insured need not pay; that the mere fact that he is subjected
to the suit by the injured party is sufficient grounds.
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A.s a matter of fact, decisions go so far as to say that even
one in bankruptcy can :file for this particular action, or one
about to go into bankruptcy, rather than to force him in.
Those points I think are completely without merit.
I don't, Your Honor, intend to rehash the entire grounds
that we gave at the close of the plaintiff's case.
In essence, our facts are still the same; they have not been
changed.
Granted, there is a question of fact now for the jury as to
whether Laskey did or did not say he would recommend it,
and whether he did or did not in fact recommend it.
Judg·e Hart and the Log, we will-well, specifically the Log,
and Mr. Galiher said, did say, that he recommended the figure
-Judge Hart, if my memory ,serves me correctly, said he
talked to the company and they would not pay.
That hasn't changed.
page 598 ~ We do have Mr. Laskey, who says he didn't
make the statement, but that is for the jury to
decide.
What constitutes bad faith, again, is a question of fact. We
need not-as a matter of fact, there are decisions which hold
that an expert is not competent to testify to the que·stion of
whether the insurance company was or was not negligent.
That is a very small number of cases, but nowhere is there
any requirement that a plaintiff need produce an expert to
testify to the question of whether there was or was not bad
faith on the part of the defendant insurance company for
failure to pay.
Even if there were, Mr. Galiher, I believe- his testimony
could well be construed by the jury to mean that the defendant in this case knew that the settlement was reasonable and
did not do it.
We still have the question of forwm non con.vemens.
Mr. Laskey admits, even in the defendant's case, that although he was of the opinion that the motion, and so did Mr.
Welch, that the motion would not have been granted, he never
even attempted to do it and admitted that the final resting
place with respect to a motion forum non conveniens lies
with the judge. He admitted to certain facts as brought out
in the cases cited to him.
Also, the fact that no third-party practice anll
page 599 r no third-party complaint was ever :filed against
Dr. Dolan.
I don't intend to rehash the entire thing, Your Honor, but
in essence this case has not changed one iota. We simply have
more of a question of fact for this jury to determine.
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I think the question of what is important to counsel's argument was this question of clear and convincing evidence.
As I have stated to Your Honor in the beginning, it is a
question of bad faith; it is a question of, question for the jury,
if reasonable men's minds could differ on that question.
In essence, Your Honor, all inferences that have been developed in this case must be decided in favor of the plaintiff
with reference to any motion. This is clearly a jury fact,
clearly a question of fact for the jury and, therefore, there
can be no other decision, we respectfully submit.
Mr. Duff: The only comment I might make on this, Your
Honor : I don't think this business of transferring the case
from the District of Columbia over here should even be submitted to this jury now.
Plaintiff's own witness, Mr. Galiher, conceded reluctantly that it could not be done. Every other witness testified
that in their opinion a motion for forwm. non ao'WIJemens
would not be granted. There is no evidence whatsoever from
which this jury could conclude any negligence,
page 600 ~ any departure from standard legal practice on
that issue. There is no issue, no evidence at all,
other than the fact that there is such a thing as a motion
for third-party practice, but I have yet to hear one person say
that Dr. Dolan ever went into the District. I think it would be
gross error to let the jury consider those factors. On clear
and convincing proof, it has not been met.
Mr. Ellis and I have apparently not been reading the same
cases because the one that I read, the posture of this evidence,
this jury could not find, and we respectfully ask that the case
be dismissed.
Mr. Siciliano: I wonder if Mr. Duff has read this case.
The problem of whether Dr. Dolan could be found in the District would be Aetna's problem in defending Dr. Price. They
would have gone out and made an investigation to see whether or not Dr. Dolan could have been served in the District
and then, if they found out that he could have, then Mr. Laskey would have filed third-party complaint against Dr. Dolan
to have him served in the District. That is where their investigation went faulty. They didn't even try it. And I think the
jury in Gross v. Owen, which is a 1955 case-Your Honor
heard me interrogate Mr. Laskey on the salient points raised
by this case-Federal Reporter 221, with reference to public
interest which the jury should try this case, in
page 601 ~ what court, where most of the parties live, and it
being a local matter, belongs in the local jur-
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isdiction-all those things were not figments of my imagination. They are right in this case.
I think that the fact that the third-party complaint was not
filed could be very devastating to them. I think it is very
much a part of the ease. It is an omission, aud we believe
that the jury ·could find that Mr. Laskey was guilty of many
omissions, that being just one.
Mr. Duff: There is no evidence of that, Your Honor, except what Mr. Siciliano has just said-not one bit.
The Court: I don't think there is anything new for the
Court to consider that hasn't been considered in the previous
motion to strike other than the question of payment which I
don't believe was directly raised in the previous motion.
With respect io the necessity for payment before a person is entitled to institute suit in cases of this kind, it seems
to me that under the facts and circumstances of this case,
that actual payment is not required and is not a bar to institution of the suit.
The Court has considered the other grounds and is of the
same opinion, and the motion to strike is denied.
Mr. Duff: May we respectfully note our exception for the
reasons stated in the argument .

•
page 633

~

•

•

•

•

The Court: Aren't you merely saying the
same thing when you have an instruction on the

reciprocal duties~
Mr. Duff: Same thing.
Mr. Ellis: Perhaps so, Your Honor, but the thing that I
am trying to avoid, and maybe this question will be moot-I
don't know what Your Honor's ruling is going to be on Mr.
Duff's contention that if the defendant felt that it had a
50/50 chance or betterMr. Duff: I don't contend that.
Mr. Ellis :-that that was it.
Mr. Duff: Trying to assign any figures to it. The cases
say any reasonable chance. One case says that he might win,
which indicates far le·ss than 50 percent.
The Court: I will take that up when we get to it. It doesn't
encompass all of the proper elements in the instruction,
but we will take that up when we get to it.
Mr. Ellis: Is Your Honor going to deny 14~
The Court: .Yes, it is denied.
Mr. Ellis: May I ask this, for the record, that we proffer
in Instruction 14 to this effect:
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''And as follows.''
The Court: If you are going to proffer it, you had better
do it in writing. I don't think the Court canMr. Ellis: All right, Your Honor.
page 634 ~

•

•

•

•

•

The Court: 16Y
Mr. Duff: We do object to No. 16. Again, this takes one
element, the duty of the Aetna to make a reasonable investigation.
The cases say that that is their only duty. They don't
have to exhaust every possible complete source of information
and highlights that one aspect of the thing.
I submit to the Court that there is no evidence here from
which this jury could find that this company did not make a
complete, full and thorough investigation. Nobody has said
so, not a single witness.
Quite to the contrary, Mr. Welch, and Mr. Laskey, both
testified that the investigation was full and complete.
Now, also the instruction has reference to a failure re,sulting in settlement negotiations which were unreasonable-that
is a loose term. What might be unreasonable when you consider only the injuries would be quite reasonable when you
consider the utter and total lack of liability that these facts
seem to display.
When we talk about proximate cause we are talking about
an automobile accident case there. All the plainpage 635 ~ tiff has to satisfy this jury is, Aetna did not exercise good faith. Bang!
If they believe that, sir, then there is going to be a plaintiff's verdict, that's all.
So, there is no need to talk about proximate cause at all,
it seems to me.
I think this just clutters the instructions up when they get
their good, strong instruction that I know you will prepare
and bring in here on bad faith and good faith. Then this instruction will not be necessary.
I am having a little bit of trouble, frankly, because I don't
know just what instruction they are going to be granted on
that. I think they are entitled to one, but as I unde~stand it
now, I think this one is not proper.

Aetna Casualty & Surety Co. v. Weldon A. Price

309

Mr. Ellis: Your Honor, this encompasses, although an element of bad faith, it is such an important factor that I think
it should be given separate consideration.
That's about all I can say. I think it is ~so important, and
the cases are so strong on this factor, this is probably one
of the biggest reasons or as close to it for finding bad faith.
But I think the jury should be told just what is said in this
instruction.
I think it is a clear instruction. I think it sets forth one of
the duties.
page 636 ~ Mr. Duff: Your Honor, may I make this further comment, solely in an effort to try to resolve
this?
I concede that the duty rests upon the insurance carrier
to so investigate a case that it can make an intelligent apprisal. A carrier cannot, concededly, hide behind a shield
and say, We made an honest judgment, if the facts upon
which that judgment was based were not properly investigated. I concede that.
I think really that is what plaintiff is trying to ,say in this
instruction, and I think maybe they would be entitled to an
instruction that ·says just that.
But to talk about the unreasonable negotiations in settlement gets back to the negligence concept. It is not whether
the settlement negotiations were unreasonable. It is whether
or not the investigation, as made, was sufficient to enable the
company to exercise an intenigent judgment which in turn
resulted in a good faith decision, not whether it was reasonable or unreasonable. That is not the issue.
Mr. Ellis: If you would consider the question of unreasonable negotiations is an element of bad faith without any
question, and is not limited to the negligence-unreasonable
a used here-is not going to the question of ordinary care.
Mr. Duff: It is a finding instruction, and it
page 637 ~ does not in any sense of the word encompass all
of the elements necessary for a finding instruction. That is a further objection I just noticed, Your Honor.
Mr. Ellis: I would then amend the last portion to include
i:r;tstead of "then your verdict shall be", "then you may consider that an element of bad faith".
Mr. Duff: That would solve my last objection. I think it
does not solve the others.
The Court: What are the facts you rely on to ask the
Court to instruct the jury with respect to failure to make full
and complete investigation?
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Mr. Ellis: I think the principal factor, Your Honor, is the
testimony with reference to Dr. Williams. It was inferred by
Mr. Laskey that he had talked to Dr. Williams and supposedly
he got an impression from Dr. Williams that there was no
kernicterus, no problem.
As a matter of fact, one of the questions asked by Mr. Duff
during the course of the trial of this case was : Did any doctor ever tell you that the baby had kernicterus Y He said, no.
The record is clear that such an admission by Dr. Williams
was made.
Well, that has been gone over, Your Honor. I think it has
been repe,ated-I think probably Your' Honor
page 638 ~ will remember it,-but he does state that it was
his diagnosis that the baby did have kernicterusthat, and Mr. Laskey, was his whole defense.
Yet, the deposition of Dr. Williams-! think the deposition
-it was in his chart; that is where it was; it was on his
chart-I think the record does show that, that Mr. Galiher
did read that portion of the record to say that the baby did
have kernicterus.
Another factor was, and I think it is quite important-that
is with reference to the question of Dr. Dolan's presence.
There was no evidence that there was any investigation or
any even attempt made by the insurance company to locate
Dr. Dolan within the District of Columbia, as the plaintiff had
done in locating Dr. Price.
Mr. Duff: Do you want any response to that?
The Court: All right.
Mr. Duff: First, addressing myself to the idea of Dr. Williams-! have a different recollection of the testimony, sir.
My recollection is that Mr. Laskey was asked, as part of the
Aetna's investigation, did he contact Dr. Williams, and he
said that he did, indeed; that he had learned that Dr. Williams had had the Neyland child in ·Children's Hospital three
or four days and treated it and had made certain studies. So
he went to ,see Dr. Williams and he described, as
page 639 ~ I recall, some difficulty that he had because of
getting permission from counsel on the other
side.
Finally, he did see Dr. Williams and that Dr. Williams
made the diagnosis of cortical atrophy. He remembered very
clearly that this was distinguished from kernicterus because
in cortical atrophy it is a lesion ·of the brain. The brain suffers with the lesion in the scar tissue that is formed, instead
of depressing and leaving air space between the surface of
the brain and the skull, the surface actually moves up closer

Aetna Casualty & Surety Co. v. Weldon A. Price

311

to the skull and that he gained the distinct impression from
Dr. Williams that that is what this child had.
Now, the question of kernicterus came up, and he, as I remember, said that Dr. Williams stated that even if the child
did have kernicterus, that no one could ever know for sure
until autopsy; that there were at least fifteen different things
that could cause it; and he certainly could not tie it to any
blood incompatibility.
Now, so much for t'he conference with Dr. Williams.
As I recall the transcript, at trial the question of diagnosis
came up when Dr. Williams positively and without using the
word "kernicterus'' at all testified that his final diagnosis
of this child was cortical atrophy.
Then, following that diagnosis, there are a number of questions about the word "kernicterus" appearing on
page 640 ~ the hospital chart as the original diagnosis, the
entering diagnosis when the child comes into the
·
hospital. Under that final diagnosis.
On the original diagnosis, the word was ''generalized cortical atrophy, kernictP-rus," then in the next space, "final",
someone had written the word "same".
So, Mr. Galiher pushed Dr. Williams-! believe it was Mr.
Galiher-and said, ''Well now, just look; isn't your final diagnosis, kernicterus, the same as appears in the admitting diagnosis?'' And Dr. Williams said, ''That is just a guess on
our part, a logical guess.'' And then there developed quite a
colloquy between the Court and the counsel as to whether he
. could say this with reasonable medical certainty, the tests
that the law requires; and after great straining, finally he
did say, "WeU, yes, we could say it with reasonable medical
certainty, from the information we had at hand."
But I call Your Honor's attention to Dr. Price, that he
testified from the stand that Dr. Williams had backed away
from this diagnosis of kernicterus.
Aetna knew fully that this was a possibility in the case, but
nothing more than that. That is what Dr. Williams told
them.
Now, if that is what they are relying on, to say that they
didn't investigate the case thoroughly, I think as a matter
of law that is no part of this issue here.
page 641 ~ ·As far as Dr. Dolan, and not investigating him,
it seems to me that with the evidence that is here
now, we can't conclude that Dr. Dolan ever comes into the
District, and it wasn't Aetna's duty to go out a~1d run around
and try to find whether or not suit could be against Dr. Dolan. They were faced with a lawsuit against Dr. Weldon
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Price and against Dr. McCollum, the forum chosen by the
plaintiff.
All of the legal experts on the stand saying that it could
not be moved to Virginia and expressing the further opinion
that under no circumstances would the Courts over there dismiss it.
I don't think that there is enough evidence 'here to submit
any question like that to the jury about Dr. Dolan, Your Honor, and I think any argument that is made of it, I think it is
improper.
Mr. Siciliano : May I address myself on the third party
against Dr. Dolan Y I have -stayed out ·of it to this point.
I don't know if Mr. Duff understands the third-party practice under the Federal Rules. I think 'he does. It is a very
simple thing if you have done it a few times.
If you represent an insurance company, as Mr. Duff does
and I do, too, and someone else is involved in a problem, it is
up to the defendant insurance company lawyer to serve that
fellow with process.
page 642 ~ In this case, Dr. Dolan was a non-resident of the
District of Columbia. He practiced or had his
office, rather, in Virginia. But Dr. Dolan perhaps went to the
other hospitals in town, including Georgetown.
Mr. Duff: No evidence of that.
Mr. Siciliano: Just a minute. I am talking about whose
duty it was to do this-this is the lack of investigation. It was
the absolute duty, and nobody else's duty, by Mr. Laskey and
the adjusting company, Aetna, to get a retail credit report on
Dr. Dolan, get a Mercantile report on Dr. Dolan, and the
various other agencies in the area that give you reports on
the activity of people, especially a prominent doctor like Dr.
Dolan-maybe they would have found, and my guess is that
they would have, that Dr. Dolan had privileges at Georgetown and other hospitals in town, and which they could have
found that he could have been served in the District of Columbia, and they didn't do that; and, Your Honor, the jury
can consider that they didn't do it for a great reason : Dolan
was covered by them.
Mr. Ellis : May I comment on the kernicterus aspect? We
are splitting this up somewhat.
Mr. Duff: Let me respond to this first, if I may.
·
The only comment I would have to Mr. Siciliano's remarks
is that that is good testimony from him. There is
page 643 ~ no evidence from any witness on tbat Rtand that
there was any duty on Aetna or any other insur-
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ance company to do this; but he says they should have done it.
I say this Court cannot take judicial notice of that whether
it is standard practice in the insurance industry or not. I say
it is not. There is no evidence at all before this jury from
which such a duty can be arrived at.
If we are going to instruct the jury and argue to the jury
on the evidence that they have heard in this case, it is not
there.
The Court: Did the insurance company have a relative
duty to its insured to iJ.imit his liability if it is was possible
to do so? Wasn't it their duty to limit his liability if it was
possible to do so?
Mr. Duff: Their duty was to do what they contracted to do
in the terms of the policy, and that language is not there, sir.
Their duty is to investigate the case; their duty is to defend it, to exercise good faith-those two respects.
There is nothing in that policy that imposes upon them anything further.
The Court : Defending the interest of the insured, doesn't
a lawyer, wouldn't a lawyer ordinarily bring in a third party
to share liability if it was possible Y
page 644 ~ Mr. Duff: Yes, if it was possible, but there is
no evidence that it was possible here; none whatsoever.
The ·Court : A good deal of the testimony concerning the
third-party practice by which it could have been doneMr. Duff: Not one person has ever said that a third-party
practice could have brought Dr. Dolan into this case-not
one.
Mr. Siciliano : I really think we are getting real refined
there, because, as Your Honor said, Mr. Galiher did testify
that under third-party practice Dr. Dolan could have been
brought in.
Mr. Duff: Did he say Dolan ever came to Washington?
Mr. Siciliano: It wasn't the obligation of Dr. Price to find
him. Mr. Laskey and the Aetna Company were supposed to
find him. That is the only place that obligation rests.
Mr. Ellis: May I comment on the kernicterus factor as
stated by Mr. Duff? I think his recollection of the testimony
in the .Joint Appendix is not quite right.
He had marked on his chart, and the evidence so shows,
that there was kernicterns. I am trying to find that.
Disregard that for a moment, but as to final diagnosis on
page 120 of the .Toint Appendix, the question was put to him:
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''What was your final diagnosis?''
And the answer : ' 'My final diagnosis in this
page 645 ~ case, as recorded on the front of the chart here,
cortical atrophy, generalized kernicterus and convulsions.''
That evidently was on his chart and probably was there
at the time that Mr. Laskey interviewed him.
Then we get to this question of what the Court supposedly
did to the witness.
Let's quote the Court's language:
"When he talks about asking, was there or was there not
kernicterus, and, Doctor, what we are interested in is whether or not a doctor can testify to something not under suspicion, not on an educated suspicion-not on certainty, but
with probable medical certainty based on the background,
does reasonable medical certainty make any sense to us?"
And the witness says, ''Yes, sir.''
"The Court: Using that phrase 'in your opinion', was
your diagnosis of kernicterus based on reasonable medical
certainty?
''The Witness: Based on reasonable medical certainty and
the information at hand."

If that isn't nailing the lid, so to speak, with reference to
plaintiff's case-in a fact which could have been easily developed by Mr. Laskey and evidently never was-that was
his whole defense to the case, no kernicterus.
page 646 ~ Mr. Duff: Mr. Laskey testified what he developed in the conference.
Mr. Ellis: He didn't develop this.
The Court : I am inclined to grant an instruction along
that line:
The Court instructs the jury that if it should find from all
the evidence in the case that the defendant, through its agents
and employees, did not make a reasonably full investigation
of all the facts pertaining to liability of Dr. Price for malpractice prior to and during the trial of the case of Neyland
against Price, and that such failure was a proximate cause
of the refusal of Aetna Insurance Company to settle the case
within the policy limits, and Dr. Price was thereby damaged,
then you may consider the same to be an element of bad faith.
Mr. Duff: If 8Uch an instruction is to be given, I certainly
could not improve on the language one iota. I don't think it
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should be given under the evidence, and,. for that reason, will
respectfully note my exception.
The Court : All right.
Mr. Siciliano: Shall we get this typewritten 7
The Court: Yes, it will be No. 16.

•
page 648

•

•

•

~

The Court: What is the objection to A 7
Mr. Ellis: Your Honor, the question is that of
the burden of proof as clear and convincing, rather than by
the normal question of the preponderance of the evidence.
The cases that I have cited heretofore in the various motions with reference to bad faith being a question of fact for
the jury, I think clearly sets forth the holding or at least because of that very instruction or because of that very rule of
law, ·stands for the guidepost that it is merely a preponderance of the evidence, not a clear and convincing evidence. I
think that is very misleading.
The question is, was the defendant in bad faith, and this
question is as much a point of fact as any other question
that a jury has to decide. I don't see how or why the burden
of proof can shift from one of a civil nature.
The Court: I am under the impression that the ·states
invoking the rule of bad faith do so with the burden of proving it by clear and convincing evidence.
Now, do you have any authority otherwise 7
Mr. Ellis: I think we do.
May we come back to this and let me cite some cases 7
The Court: Let's pass A: -

•
page 657 ~

•

•

•

Your Honor, I will object to the instruction, but,
most important, I think it is time that we had interposed a .specific objection to an instruction limiting the
defendant's liability to that of bad faith. We co11tend that the
word "negligence", the theory of negligence should beThe Court: I think we have been over all of that. You
offered the instruction. Didn't you offer an instruction on it
which was refused 7
Mr. Ellis: I don't think, really, because when Your Honor made the ruling in his motionThe Court: How can we talk in generalities when we are
talking about instructions 7
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Now, your objection to this instruction is that it doesn't
meet the negligence rule, is that it Y
Mr. Ellis : It doesn't include the negligence rule, let me
put it that way. I feel I should enter it along the line some
place.
The Court: All right. You have done that.
Is there anything else Y
Mr. Ellis: I think not, Your Honor.
I was misled by his, "here". I am sorry.
The Court: We have worked long enough today. We will
start in Monday morning.

•

•

•

•

•

page 667 ~

The Court: You want to discuss 24?
Mr. Duff: Yes, sir, I do.
First, I have no objection to the elements listed in paragraphs 3, 5, and 7.

•

•

•

•

•

•

•

•

page 670 ~

•

Mr. Duff: I have no objection to 3.
With respect to No. 4, I do object to it. I don't believe
there is any evidence in the case to support it.
In the pleadings, there is a claim, the only claim, for that
matter, in the pleadings touching on this aspect of failure of
Mr. Laskey to file pleadings is the statement, and this is
what we came into court to defend, statement that he failed
to file a motion for forum non conveniens. Pretrial held before Judge McCarthy, that was the only claim that wa~
brought up by the pleading aspect of the case, and the evidence is abundantly clear, sir-abundantly clear-that not
only from the defendant's witnesses but from the plaintiff',s
witnesses that forum non conveniens could simply not lie in
this case.
I know that Mr. Siciliano argued on Friday
page 671 ~ that, well, he should have filed a third-party action. There is no evidence of that. It wasn't
pleaded. It wasn't part of the case until this as far as I
knew, until this trial started, and I just think ~ow for Your
Honor to grant paragraph No. 4 is improper, sir.
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The Court: I think there is some evidence. Of course, the
Court cannot pass on the weight of it, nor the reasonableness of it, and invade the province of the jury to determine
whether there is anything to it or not. If there is any evidence at all, and if it seems to me that under the evidence
that isn't the case, that No. 4 is proper. The Court will allow it.
Mr. Duff: Note our exception, please, to No. 4.
No. 5, we have no objection to.
The Court: 6?
Mr. Duff: I am frank to say I don't know what No. 6
comes from.
Again, I don't believe that No. 6 was ever pleaded. We
are not prepared to defend against it. It is not one of the issues here.
The is,sue is the good faith of Aetna. I don't think is one
of the elements of it. Good faith in the investigation and defense of this case. Good faith in the determination of whether or not the settlement should have been acpage 672 r cepted. It's not a question of whether or not they
should have gone out and tried to bring other
parties in. I think that misses the point involved.
I might add, further, certainly it is a bizarre concept to
suggest that someone submit themselves to the jurisdiction
of a court. Aetna's job, and Mr. Laskey's job, was to defend
the lawsuit they had before them. Plaintiff's burden is to obtain service of process. They had a case here with Dr. Price
and Dr. McCollum served-no one else.
Now to say that the obligation of good faith requires them
to go out and suggest, or to recommend that somebody else
come in and submit themselves, I just don't think that is
proper. That is confusing and not proper for the Court to tell
it to the jury. It over-emphasizes the point.
Mr. Ellis: Your HonorMr. Duff: Particularly in view of No. 4, sir.
Mr. Ellis : I think counsel, this is a very important part
of this case-that is part of the evidence that the jury in the
District of Columbia was entitled to bring back a verdict
against Dr. Price, even if it found that Dr. Detwiler was the
negligent party. It was part of the evidence, based on the
question of partnership responsibility.
Dr. Detwiler testified that he discussed the matter with
Aetna as to whether he should or should not be
page 673 r brought back in, and I don tt know what the specific answer was, but the fact remains that he was
not back in or not recommended to come in as a defendant.
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So what in fact was happening down there was Dr. Price
was being tried not only for his own negligence but also for
Dr. Detwiler's, and that the only policy of insurance the company had was Dr. Price's, since he was the only defendant.
I think that is a very crucial part.
I think it does tie in with our amended motion, No. 2, where
we said that, carelessly, negligently, amounted to bad faith,
failed to object to the dismissal of Dr. Detwiler from the
case certainly follows the same line.
Mr. Duff: That is something entirely different. That is
one of the charges of negligence that has not been proven in
the case, Your Honor; neither has this one.
The Court: I think there is some merit to No. 6, but it
appears to be improperly framed. The recommendation to
Dr. Detwiler doesn't appear to be anything from the evidence
which could have resulted in any action which would have
exposed the insurance company to greater damages or lessened the exposure of Dr. Price.
It appears that if the insurance company was under any
obligation to do anything, it was to undertake to secure submission of other of its insured and its liability to
page 674 ~ its insured, to submit to the jurisdiction of the
District of Columbia court.
I think that whether it failed to undertake to ,secure the
submission of Dr. Detwiler to the jurisdiction of the District
of Columbia court, for the sole reason that by so doing it
might expose itself to greater damages and lessen the exposure of Dr. Price, is more nearly in keeping with its obligation to represent Dr. Price and, at the same time, to represent
its own interest.
I think this paragraph 6 should probably read, "whether it
failed to undertake to secure the submision of Dr. Detwiler
to the jurisdiction of the District of Columbia court and lessen the exposure and liability to Dr. Price, for the sole reason that by so doing it might expose itself to greater damage."
Mr. Siciliano: We will accept that amendment, Your Honor.
Mr. Duff: Would you note our exception to No. 6 for the
reason stated?

page 678

•

•

•

•

•

•

•

•

•

•

~
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The Court: Now, the defendant's instructions. We have
the original D withdrawn and new instruction approved this
morning. Is that right?
Mr. Duff: That is correct.
The Court: The defendant's Instruction A has been rewritten, eliminating the second sentence.
Mr. Duff: Is that the only change that Your Honor madeY
The Court: Yes.
Mr. Duff: Thank you, sir.
The Court: B has been granted.
C is now to be considered.
Mr. Ellis: I think Instruction No. C-No. 1, is not the Law,
No. 2, it highlights and places much too much emphasis on the
question, and I think it invades the province of the burden of
proof instruction that was submitted.
I think the presumptions are just not correct.
Mr. Duff: Your Honor, that couldn't be further from the
case. This instruction was taken directly from Jolvnson v.
Hardware Mutual, a Virginia case, an excess verdict case,
where the court said, and I quote :
''The presumption is that the casualty company acted in good faith in the negotiations for
the settlement. The burden was upon the plaintiff
to prove that the failure of the casualty company to settle
was actuated by bad faith, and unless the proof submitted
by the plaintiff is of ,such weight to overcome this presumption, no obligation rested upon it."
page 679

~

Now, in case after case an instruction has been given that
a party is presumed to have obeyed the law and to have
done what they should have done. It seems to me that this is
a presumption that we are entitled to. Plaintiff is entitled to
say to the jury that this presumption last only unless there
is evidence sufficient to overcome it. I don't quarrel with that,
but it has been granted by courts in other oases. It is the law
and I think we are entitled to it, sir.
The Court: This instruction eliminates the question of
bad faith which is covered in other instructions. It merely
tells the jury that the mere fact that the company mav have
erred in its judgment, in the exposure of Dr. Price, the mere
fact that verdict was returned in excess of the policy limits
is not evidence of bad faith on Aetna's part.
I think the defendant is entitled to this instruction. It will
be granted.
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Mr. Ellis: Note an exception, please, Your Honor.
The Court: D has been granted.

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

page 683 ~

Mr. Duff:

page 684

~

The cases are replete with language that the
promptness of the investigation, the thoroughness, the accuracy of it, the caliber of counsel that are employed-whether it followed its counsel's recommendations
and all of these elements, these were put in here, Your Honor,
with considerable thought and in an effort to tailor it to
what the cases say, and the law.
If the jury is going to be instructed on this side in this
regard, they certainly should be instructed on the other.
Mr. Ellis goes to argument solely. He can argue to the
jury that if they find one element, if it is gross enough, it
can be bad enough, but for the court not to instruct the jury
on the obverse of his instruction, I think would be error, sir.
The Court: His granted, has been granted. We come to J.
Mr. Duff: With J, I feel, as submitted, it is defective.
The Court: The Court has written an instruction which
I would like for you to consider in place of J.
Mr. Duff: We have no objection to the Court's version
of J. I think it is a fair expose of the law.
Mr. Ellis: I respectfully have to object to this one. Again,
I think in the final analysis this question still
page 685 ~ puts in where it had reasonable chance to win.
The Court : I don't think it does.
Mr. Ellis: All right, Your Honor. I will object and except.
Mr. Duff: Your Honor, finally, I noticeThe Court: Now, M has been rewritten to conform to the
previous objection.
Mr. Ellis: No objection.
The Court: There is no K, I guess, is there?
Mr. Duff: Yes; that is what I was g·etting- readv to say.
In reviewing- back through the plaintiff's instructions. J
notice that there are two instructions dealing with Mr.

Aetna Casualty & Surety Co. v.

vV eldon A..

Price

321

Laskey, in which he is mentioned by name, one that he is
agent of Aetna and that Aetna is bound-the other having to
do with notice.
I think that to avoid confusion, it would be proper to advise
the jury that one of the elements of good faith, and I should
have put it in the other instruction, listing any elements, is
the way that Mr. Laskey handled the case.
I would respectfully submit this as Instruction No. K, sir.
The Court: Yes.

•
page 702

•

~

•
.Mr. Siciliano:

•
page 703

~

•

•

•

You will recall that we brought our case on
three major grounds :

One was that Aetna failed to conduct a full and complete
investigation;
Two, that it failed to use the available court rules that
were accessible to Mr. Laskey in the downtown case, so as
to minimize the exposure of Dr. Price;
Thirdly, the failure of the Aetna company while the trial
was in progress to settle the case and keep it from going to
jury verdict.
Now, we believe with reference to the investigation that we
have demonstrated to you through the evidence that there
were considerable red flags, if you want to call them that,
considerable smoke against Dr. Price, sufficient to warn the
Aetna company that there was a danger in submitting that
case to the jury.

•

•

•
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