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MOTION FOR JUDGMENT

TO THE HONORABLE JUDGES OF SAID COURT:

The plaintiff moves the Court for judgment against the
defendant on the grounds and in the amount as hereinafter set
forth:

l. The parties hereto, former husband and wife, were
divorced‘by final judgment of absolute divofce entered in the
General Court of Justice, District Court Division, state of North
Carolina, County of Harnett on December 19, 1972. The defendant
now is a resident of Pittsylvania County, Virginia.

2. The parties separated on June 16, 1971,'and entered
Linto a separation agreement dated June le, 1971, a copy of which
"is attached hereto and made a part hereof .as Exhibit "A".

F 3. On December iS, 1972, thé parties entered into a
éontract which adjusted and altered the terms of the original
separation agreement of June 16, 1971. The December 15, 1972,
contract provided that the defendant pay the sum of $550.00 per
month to the plaintiff, except in the event he became disabled to
Qork in which case he would pay $450.60 per month to the.plaintiff

In addition, the defendant contracted and agreed to maintain healt]

and hospital insurance as presently provided or, if unavailable,
comparable insurance for the use and benefit of the plaintiff. A

copy of the contract ofiDecember 15, 1972, is attached hereto as
L Exhibit "B" and made a part hereof.

4. From December 15, 1975, to June 15, 1977, the
defendant has failed to comply with his obligations under the
original separation agreement of June 16, 1971, as modified by

the contract of December 15, 1972. The defendant has made total
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payments of only $800.00 of the $10,450.00 due for such period,

leaving a delinquency in monthly payments due the plaintiff for
such period of $9,650.00, plus interest from the dﬁe date of
each paynient in the amount of $536.74, a total of $10,186.74.

5. During the years 1975 and 1976 and through June 15,
1977, the defendant failed in his obligation to provide for and
maintain health and hospital insurance for the use and benefit of
the plaintiff, and during such period she incurred the sum of
$515.28 for doctor's bills and the sum of $128.18 for medicines,
a total of $643.46.

| 6. Attached hfreto as Exhibit "C" and made a part hereolf
is an account of each deﬁinquent payment due and interest due
thereon and each doctor's and medicine bill incurred together
\| with the affidavit of the plaintiff stating to the best of
'\her belief the amount of the plaintiff's claim and that such
amount is justly due, the time from which the plaintiff claims
interest being shown in the aforesaid account of delinquent
payments.

WHEREFORE, the plaintiff demands judgment of the
defendant in the sum of TEN THOUSAND EIGHT HUNDRED THIRTY AND
20/100 ($10,830.20) DOLLARS, plus costs.

‘ CAROLYN J. COOLEY

By Counsel

Counsel for Plaintiff:

CARTER, CRAIG & BASS
126 South Union Street
Danville, Virginia 24541

By

Stuart L. Craig




EXHIBIT "A" Dt

STATE OF NORTH CAROLINA

COUNTY OF HARNETT
1

THIS SEPARATION AGREEMENT, made this 16th day of Juns, 1971, by and between
Cyrus E. Coolsy, party of the first part, and Carolyn G. Cooley, party of the ‘
second part, both of 601 East "G" Street, Erwin, Harnett County, State of Nor‘bh
Carolinag

HZINESSEIH: .

That whoreaa, the sald Cyrus E. Coolsy and Carolyn G. Cooley are lawfully

\'Imrried; and whereas, after said marriage the parties hereto lived together as

' man and wife, and whoreas the said parties hereto are ver;Q unhappy and in

consequence of the circumstances under which they are now living it is
reascnably nscessary to the hsalth and happiness of both of said parties that

lithoy should live separale and apart; and whereas, in cemsequence of existing
conditions it has been decided by the parties hersto that it is to the beqt
interest of all concermed for the parties hereto to make and enter inte an
agreement of separation and that it 1s in the best interest of all parties

\_—'_‘\ .
concerned that the contract and agreement hereinafter set forth should be '

cntered inte by and between the parties hereto; i
Now, therefore, for and in censideratim of the sum of Ten ($10.00) Dollars :
# to each party hereto by the other party paid, the receipt whereof is hareby
Packmwbdged, and in further consideration of the agreements, stipulations,
and covenants here’n contained the said party of the first part does hereby
stipulate, agree, and covenant with the party of the second part, and tﬁo party :
of the second part does hereby stipulate, apfreo, and covenant with the said
party of the first part, as follovws:: ;
i 1. It ehall be lawful for the sadd Carolyn G. Cooley, party of the second
rpart, at all times hereafter to live separate and apart f{rom the said Cyrus E. ‘

Cooley, party of the first part, end free from his marital control and authority

as if she were sole and unmarried and to reside at such place or places and
{

with such person or persons as she may deam fit, or c..o may desire, and to

conduct, carry on, and engage in any employmont, business, trade, or profession -
llere may desire, choose or deem fit, and the same to be for her own sole and i

soparate use and benefit without and free from any and all interference, c:oni'.x-ol;3
or restraint, direct or indirect, on the part of the party of the first part, 5
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the said party of the second part, in regard thereto, to have all the rights
and privileges as if she were sole and wnmarried.
2, The said party of the first part, in consideration of the mutual

!
{
|
|

stipulations and agreements herein and the further consideration of Ten ($10.00)

Dollars heretofore set forth moving to him from the party of the second part,

the yeceipt of which is hereby aclmowledged, does hareby give, grant, bargain, .

sell, convey, relsase, set over unto, and quitelaim wnto the said Carolyn G.
Cooley, her heirs, and aseigns forever, all and every right of cowrtesy and
all, each and every right or rights, interest or interests, estate or estates
whatsoever which he now haa, or may hereafter have, and each and every right,
interest, and estate whatsoever which he has heretofore acquired or may
hareafter acquire in and to any and all property, whether real or personsl,
that the said party of the second part now has, owns, or has an interest in,
as well ae for any rights, mterest; titls, and estate whatsoever in any and
all px'operty; whethsr real or perscnal, which the said party of the second

part may hereafter acquire or bLecoms the owner of or interest in, and the said -

party of the first part covenants with the party of the second part, for the
consideration aforesaid, that he will not at any time in the future make any
claim to any interest or estate whatsoever to any property whether real,

i
i

personal or mixed, which ths party of the second part now owns or may hereafter

ascqudre,

3. It shall be lawful for the party of the first part at all times
hereafter to live separate and apart from the sald party of the second part
and free from her and her marital control as if he were single and unmarried,
and to reside at such place or ; ..ces, and with such person or persons as he
may desire, choose, or deem fit, without and free from any control, restraint,
or interference, direct, or indirect, by the party of the second part in all
respects as if he were single and wnmarried, and it shall be lawful for the
sald party of the first part, and he is hereby given and granted the privilege
at all times hereaftor, to conduct, carry on, and or.--.'lge in any employment,
Frofession, business or trade which he shall deasire, choose or deem fit, the

sams to be for his own eole and geparate use and benefit, without and free from

any, every, and all control, restraint, interference, or interest, direct or
md:l.rect; on the part of the party of the second part, said party of the first
part in reogard thereto having each and every right and privilege as if he were
single and \mmarried.




L. The said party of the second part, for and in consideration of ths
premises and the stipulations, agreements, and covenants herein and the sum of

Ten ($10.00) Dollars, hereinsbove referred to, receipt of which is hereby
solmowledged, has and does hereby bargain, ssll, convey, release, set over unto;
and quitclaim unto him, the said party of the first part, his heirs and aaaigne,f
all her right or rights, tf.:t.lo, interest, and estate whatsoever, all her claim !
of dower, and all right of dower, and all estate, title or interest whatsoever :
which she has heretofore acquired, or which she may hereafter acquire or ;

1
become in any way entitled to, whatsoever, by reasond her marriage with the |
said party of the first part, andtémyanda.‘urealeetate that he may now ’
own, or may hereafter acquire and own, ammoinandtoallparsomlmoperty;

that he now owns or may hereafter acquire, to have and to hold the same to him,

the said Cyrus E. Cooley, his heirs and aseigns, absoclutely and in fee simple
forever, free and clear from each, every and all clairs, demands, titles,
ostatos, or interest, whatscever, of the sald party of the second part,‘ and .
tho said party of the second part covenants to and with the party of the first :
part for and in consideration of the agreements and stipulaticns herein, that '
she will not at any time in the future mske any claims for support, maintenanco,;
or alimony or any claims for dower, or right of dower, or to any interest or
“ estate whatsocever, in any property, whether real or personal, which the party
of the first part now owns or may hereafter own or acquire, provided this
cantract is complied with.

5. It 1s understood and agreed betwsen the parties hereto that the party :
of the first part shall pay to the party of the second part, so long as party :
of the sacond part observes and ‘orms the conditions of this contract for the
support and maintenance of herself the sum of Three Hundred Fifty ($350.00) !
Dollars per month, on or before the 16th day of each and every month hereafter,
beginning with ths 16th day of July, 1971, so long as the incame of the party i
of the first part shall be equal to his present income, provided, however, that

the said payment of Three Hundred Pifty ($350.00) Ba22are par month shall cease
in the event the party of the first part becomss disabled from earning an inco:m',
then and in that event the party of the first part shall cause his insurance

trust fund maintained by Wachovia Bank & Trust Company of Winston Salem, North

Carolina, to pay the sum of Three Hundred Fifty ($350.00) Dollars per month to ‘
the party of the second part for and during the remainder of her life, or until!
such time as she shall remarry.
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6. That upon execution of this agreemsnt, the party of the first part
shall pay to the party of the second part the sum of Two Thousand Two Hundred
($2,200.00) Dollars in cash plus any sums remaining in the First Citizens
Bank & Trust Company of Dunn, North Carolina, depcsited in the name of the
party of the second part.

7. The party of the second part shall retain ag her sole and exclusive
property and party of ths first part shall execute the title thereto to the
party of the sccond part of one 1968 La Sabre Buick automobile,

"8, In further consideration hereof, the party of the second part shall
have the right to remove her jewelry, pictures, crystal, silverware, and:
peraonal household and kitchen utensils and other perscnal effects now in the
home occupied by the parties hersto at Erwin, North Carolina,

9. That 80 long as the parties hereto are married, party of the first
part shall maintain in full force and effect for the benefit of the party of
the second par‘g ﬁe/h;:g\g fnngmr-lao.:gei t;%]i I provided by Burlington Industries
for their officers, employees, and dependents.

10. That the party of the first part shall modify his insurance trust

with Wachovia Bank & Trust Company of Winston Salem, North Carolina, to provide

that in the event the party of the first part is disabled from earning an

income that party of the second part shall in that event receive Three Hundred

Fifty ($350.00) Dollars per month from the trust fund for the balance of her
1ife, or witil such time as she shall remarry.

11, That. the party of the second part agrees to join with party of the
first pert in filing the 1971 Federal and State Income Tax Returns.

12, It is further mutuall ~eed that the house and lot owned by the
partios hereto located at 246 Magnolia Avenus, Buena Vista, Virginia, being
further deseribed as Block 4, lots 3 and 4 in the Enderly Section, be
immediately listed with a real estate agent in that area and be sold
Imrediately; that after the payment of the ad valorem taxes, mortgage, and all
costs in comnection with the sale, including federsl and state income taxes
accrusd by reason of this sale, the equity or net proceeds shall be equnlly
divided between the parties hereto. That in order to provide for the payment
of tho federal and state taxss, thirty per cent (30%) of the equity or nst
proceeds shall be deposited in a bank to be designated by party of the first




1l part to be held by ssid bank in escrow until the time for £iling the 1971

federal and state income taxes and upon that event shall be released to the
party of the first part to be applied on the 1971 federal and state income
tax, That in the event thers ueMeﬁm&:ﬁngmrmﬂabthamomt

required for inceme taxes by virtue of the sale, then in that event the sald
balance shall be at that time equally divided betwsen the parties hereto.

13. It is the understanding, agreement, and covenant on the part of each

of the parties hereto that the party of the first part by the terms horeof is
released from all cupport; maintenance, the payment of all and any alimony,
whatsoever, and the claims for support, maintenance, and alimony, and is
relsased from all rights of support, maintenance, and the payment of alimony
whatsoever, wniulh the sald party of the second part, as the wife of the party
of the first part, now has or may hereafter have, or in any way be or become

entitled to, from the sald party of the first part, by reason of her marriage !
with hinm; and in consider;tion of the stipulations, covenants, and agreements
herein, and as a part of this contract and agreement, the sald party Cyrus E.
Cooley , as party of the first part, and Carolyn G. Cooley, as party of the

i pocond part, does each hereby for himself and herself, and his and her legal
I representatives, release and absolutoly and forever discharge the other from
a1l claims and demands whatscever, and from all rights of alimony, support,

nurture, and maintenance, and from all actions and causes of actions, of evary
" nane, kind, and nature, which either of the partiecs horeto now has, or may
hereafter have by reason of the intermarriage aforesaid, it being expressly
understood and agreed, and each of the parties covenants with the other, heirs,:
aselpgns, and personal represent ° -es that from and after this date neither of :
|| the parties shall have any claim on the other, ‘directly or indirectly, not ‘
’ herein provided for, and that from and after this date, in so far as it is E
! possible for the parties hereto to stipulate, covenant, and agree, the relation:
of each of said parties shall be to the other in all things as if the intere
marriage between them had never taken place, subject to the provisions of this i
ccntract. '

14, It is the wﬂerstandim,", agreement, and covenant on the part of each
of the parties hereto that in the sale, transfer, and conveyance of any property

hereafter, vhother real, or perscnal, that it is not neceasary in order for the:
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m;teo- uf:o have & good title, that the other party hereto shall sign and
laxmcute the deed of conveyance or bill of sale selling or conveying said propert;,
t being the agreement, understanding, intention, and covenant of the parties
to that in that respect each of the parties hereto has forever released and
scharged the property of the other from all claims, interest, and estates
on his or her part, and that each shall be in the same position as if such
y wore single and unmarried, and as if the intermarriage between the partiea;
had never taken place. However, it is agreed and éovemnted between the partiesé
hereto; and each party for himself and herself, covenants and agrees with the
other, and with any and a.'L‘l. persons interested herein, or who may hereafter
‘became ﬁn?emstad here:in? that each shall and will at any time or times
hereafter, maks, exscute, and deliver any and all such further and other

i
assurances, as either of the sald parties shall reasonably require, for the i
purpose of giving full effect to these presents and to the covenants, prwisiona:,
and agreemsnte hereof. [

15, The said party of the second part hereby covenants and agrees that
she will not, at any time hereafter, contract any debt or debts, charge, or i
1iability whatscever, for which the party of the first part, or his property
or estate may becoms personally liable or answerable,

16. It is hereby mutually covenanted and agreed that all the covenants, :
|lstipulations, premises, and agreemsnts, assignments, conveyances, and pmviaions'.
dn this instrument shall gply to and be obligatory upon the heirs, executors,
adminiatrators, or assigns of the parties hereto or either of them,

17. It is further mutually agreed and understood that either party hereto
shall have the right to compel t. - rformance of this agreement or to sue for
the breach thereof in the courts of the State of North Carolina.

IN WITNESS WHERECF, the said parties hereto have hereunto set their hands
and ooaJ.a; in duplicate, this 16th day of June, 1971.

éf)ﬁ’%" éév 1%{/5//’/ (SEAL)
3« Cooley

o A (SEAL)
G. Cooley (




“ STATE OF NORTH CAROLIMA

1, Derdua Q. Noaok , 8 Notary Rublde of the aforesaid

County and State do hereby certify that Cyrus E. Cooley porscnally appeared

before me this day and. aslmowledged the due exmcution of the foregoing

Separation Agreement for the purposes therein expressed.
umwmmmmumutmﬂwam, 1971,

North Carolina, County of Harnett, do hereby certify that Carolym G. Cooley
porsonally appeared before me this day and acknowledged the dus execution of

the faregoing Separation Agreement for the purposes therein expressed; and the

sgparate end apart from her sald husband or any other person touching her
oluntary execution of the same, does state that ehs signed the seme freely
wntardly wittout fear or compulsion of her sald husband or any other
and that she does still voluntarily assent thereto.

I do find as a fact, that th. --id Carolyn G. Cooley exscuted the said
paration agreement freely and consented thereto at the time of her separate

Witness my hand and seal this Zé TMay of June, 1971.

Rotary Public ®
My Commission Expires: 3a-\\{~‘33
STATE OF. NORTH CAROLINA
COUNTY OF HARNETT ‘,
i
4 ’ . . N\, i
1, ; a Magistrate of the State of '

said Carolyn G. Cooley, wife of Cyrus E. Cooley, being by me privately examined |

i
!
!
i
I
|
i
!
]
|

And I do further certify that it has been made to appear to &y satisfaction’

ation and that the same is not wnreasonsble, unjust, or injurious to her. :

Ma.giatrate d
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EXHIBIT "B"

SEATE OF NORTH CAROLIEA
COUNTY OF RARNETT

THIS CONTRICY made and entered iate this 15th day of
Deceadber, 1973, My and between CYRUS B, COOLRY, JR. of Erwin,
Korth Caroline, and CAROLYX J. COGLEY, of North Hollywoed,
California 91603; '

NZZ2EE28R22

THAT WEREAS, on the 10th day of June, 1971, caid
Cyrus 3. Ceslay, Jr. amd Carclya J. Cooley cutared in®d
e separetioa agresment, m.mmm.
that Carolyn J. Cooley will not make any future claime ageinst
Cyrus B, Cooley, Jr.s and,

WIXREAS, on the 27th duy of June, 1973, Cyrus B. Codley
instituted a claim ageinst Carolyn J. Cooley for an absolute
divoros on the grounds of one-ysar separstiony and,

MEEREAS, Carclyn J. Cooley wes duly sorxved with scmons
sad complaint ea the 6th deay of July, 1972, end said action is
nOw pending in the Harnett County District Court of the Gonoral
r\ Court of Justice, Case # 72 CVD 0671; and,

GIERRAS, Carolyn J. coowmmn.
m.n.mmaumummumn:.
7 ¢ in consideration for the modification of s oFiginal
Mmmn sgresasnt, as herein provided,

WO, TERREFORE, that in cocasidareticn as aforesaid,

(1) Paregragh Five of she eriginel ceeratics
agresmsat is kereby mydified te provide that Cyrus 3. Cosley, Jrx.
shall pay Five Bundrod rifey ($350.00) in iieu of Three Bundred
Pifey (4359.00) per month, tocuxolya J. Cooley, exoept in the
event Cyzus 3., Cooley, Jr. becomes dissbhled ¢» wesrk, then he
shall pay or camss ¢o be paid Fewr Nendved PFifty (9430.00) per
math o Carelyn §. Cosley, said payuents %0 6sese upon the
death or yemarriage ef Carolym J. Ceeley. _

(2) DPeregreph ERine of the érigimal scperstion ggrecmsat
48 modified to provide that during the remainder of the 1ife of

Carxclya J. Cooley Or until such 3ims a8 she shall remmrry,
' 40
4 \J




Cyrus E. Cooley, Jr. shall maintain health and hospital insursnce
mmm;}morumummuwwm
be shall provide csoperadle ingurance for the use and bensfil
od Carolyn J. Cooley. '

(3) That Cyrus B. Cooley, Jr. adall pay Twenty Pive
Bandred ($2500.00) Doliars in cash to Carulym J. Caoley and
Cme Thowsend ($1000.00) Dollars im cash %o Carelyn J. Coiley
and her sttorney, Irving Gléwin, upen the emacution of this
Agresmsnt, the recsipt ef which 1s haredy sskaswiodged.

(4) Emospt as bersin specifically medified, the
mammmummm

IR TESTDONY MEXXEOY, Cyrus B. Cosley, Jr. &ad Carolyn
:.mmwmwumwmQ
o of viich 1is retained by each, the day amd year Zirst adove
writtoa. ' :

STATE OF MORTH CAROLIRA

COUNTY OF HAREKTT

county and’ m."é‘m‘iﬂ;“"“&.@%&m - %x.:ﬁ?’::?“
rod bedoxe ma thia dsy evrd ocimavicdred the

porvonally apvey
mmutmfomthWMme
m ogresmgnt or tha prrpoees hareia axpresosd.

witness oy hand and notarial ssal, this 19th day of
Decendar, 1972.

Sy Commission hxpizvess 18-19-74

i1



GROUNDS OF DEFENSE AND SET OFF

Now comes the defendant, Cyrus E. Cooley, Jr., and says

that he will rely upon the following defenses to the above styled .

motion for judgment:
1. That the allegations of Paragraphs 1 and 2 of the
motion for judgment are admitted; and,

2. That while it is admitted that the parties hereto

executed a subsequent agreement dated December 15, 1972, increas- .
ing the defendant's obligations of support to the plaintiff, such

agreement was supported by no consideration except the promise on !

the part of the plaintiff not to contest the divorce action then

pending in the District Court of Harnett County, North Carolina,

and that in essence the plaintiff was selling to the defendant his;

freedom from the matrimonial bonds at an increased price over and
above that provided for in the agreement of June 16, 1971, which
consideration was illegal and invalid and rendered the subsequent
agreement of December 15, 1972, void or voidable and unenforceabl
and,
3. Thﬁt the allegations of Paragraph 4 of the motion

for judgment are neither admitted nor denied, but that the defen-
dant reserves the right to require strict proof of each and every

allegation; and,

That the defendant denies the validity of the alleged

[
|
i
i

|

!
!

!
i
i

|
!
'

1

!

i

i
i
'
‘
i
|

'
1
1
'

agreement of December 15, 1972, and contends that any obligationsi

which he may have to the plaintiff are pursuant to the agrecment
of June 16, 1971; and,
That under the terms of the agreement of Junc 16, 1971,

the defendant obligated himself to pay thc¢ sum of $350.00 per

i2

.
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month to-the plaintiff, "so long as the income of the party of thcf

first part (defendant) shall be equal to his present income"

(Paragraph 5 of Exhibit A);:; and,

That shortly after the divorce of the parties hereto the

employment of the defendant with Burlington Industries was ter-

minated, but not at the option of the defendant, so that the def-

endant was out of work and completely without income for a number

of months; that ultimately the defendant found employment with

Dan River Mills, Inc. at a considerably reduced income; and,

That the defendant prays that the Court absolve him of -

the duty of support to the plaintiff under the terms of the
agreement of June 16, 1971, during the period that he was unem-
ployed, reduce the support payments during the period that his
income was less than that which he was earning with Burlington
Industries at the time of the agreement of June 16, 1971; and
that such reductions be set off against the plaintiff's claim
herein; and,

4. That as to Parayraph 5 of the motion for judgment
and as stated in Paragraph 2 above, the obligation to provide
hospitalization insurance was not supported by valid considera-
tion and was impossible of performance; but,

That the defendant reserves the right to require strict

proof of the allegation as to medical bills alleged by the plain-

tiff; and,

5. That the defendant is at a loss to discern the pur-

pose of Paragraph 6 of the motion for judgment or the validity of

the "affidavit" designated Exhibit "C" but that the da¢fendant

denies that the ex parte affidavit has any evidencing validity

13
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in this proceeding and demands strict proof of these allegations

by competent evidence; and,

SET OFF

6. That the agreement of June 16, 1971, (Exhibit A,’
Paragraph l1l) provided: "That the party of the second part (plain-
tiff) agrees to join with the party of the first part (defendant)
in filing the 1971 Federal and State Income Tax Returns." That
these returns were presented to the plaintiff and in breach and
contravention of her contractual obligations, she refused to signi
the same, which cost the defendant approximately $1,300.00 in
additional taxes and intérest, which sum should be set off against

1

“ any sums owed by the defendant to the plaintiff.

i

Respectfully,
Cyrus E. Cooley, Jr.,

By Counsel

” CARTER AND WILSON, Counsel for the

This is to certify that a true and correct copy of the |
“ foregoing Grounds of Defense and Set Off was forwarded to Stuart

L Cfiag,)Esquire, of Carter, Craig and Bass, Counsel for the

i
i
i
|
|
,
'
i
!

plaintiff, at his offices at 126 South Union Street, DPanville,

C
| Virginia, upon the 10th day\;}\Aug st, 1977.
\\\m \ ;

John W. Carter

l! l 1&1 : ]



AFFIDAVI

STATE OF VIRGINIA
CITY OF DANVILLE, to-wit:

This is to certify that Cyrus E. Cooley, Jr., the defen-
dant in the above captioned Motion for Judgment personally appeared
before mzs, a Notary Pubklic in and for the City and State aforesaid,
and after having been duly sworn, made oath that the allegations
set forth in his pleading, "Grounds of Defense and Set-Off", are

true and correct to the best of his knowledge, with the exception

of the set-off for $1,300, which is in error and shogld be in the l
amount of $309; and that he is incapable of stating ghe liquidatedé
amount which is due to the plaintiff due to the fact that the
adjustment of the agreement of June 16, 1971, referred to in the
Motion for Judgment and Grounds of Defense, must be made by the
Court; and,

That a copy of the Grounds of Defense and Set-Off sworn

to by the defendant, Cyrus E. Cooley, Jr., are hereto appended.

Cyrus E.

Sworn and subscribed to before me this £4f day of

1977.

Q

Notary Public

My commission expires: July 8, 1979.

15



CERTIFICATE
This is to certify that a true and correct copy of the
foregoing Affidavit was forwarded to Stuart L. Craig, Esquire, of
Carter, Craig & Bass, Attorneys, counsel for the plaintiff, at his
offices, at 126 Sout; Union Street, Danville, Virginia, upon this

2
the /2% day of , 1977.

John W. Carter

16




AMENDED GROUNDS OF

DEFENSE

The defendant amends his grouds of defense in the above |

captioned motion for judgment in the following respects: i

1. That as to Paragraph 2. of the motion for judgment, tho

defendant denies that the parties hereto separted on June 16, 1971,

but alleges that the parties continued to live under the samc roof[

until the following day or a day or two later; and that at the

fjtime of entering into the agrecment of June 16, 1971, the partics

were not in fact separatced; and that the parties to such agreement

fjdid not have the capacity‘to contract one with the other; and that

the consideration for the contract was both illegal and aqgainst
public policy so as to render the agreement void or uninforceable;

and, |

2. That as to the allegations of Paragraph 3. of the !

motion for judgment,* the defendant denies the validity of the
agreement of June 16, 1971, upon grounds set forth in Paragraph 1. !
above.

Cyrus E. Cooley, Jr.

by counsel

Carter\Q Wllso2 Coun
\ Fhe Defendant \b

| .
Yby L*:/‘ '
: 1’4 “South Marke
Danylllc, Virginia

17



This is to cer'tify that a true and correct copy of the
forcgoing Amended Grounds of Defcense was forwarded to Stuart L.
Craig, Esquire, of Carter, .Craiq & Bass, Counsel for the Plaintiff
at his offices at 126 South Union Styeet, Danville, Virgin ia, on’

the 25th day of Septenter, 3‘977. . . (ﬂb \
L 3 \
l MLJJ O v . ﬁAm»( S ey,
1 — o  —— v
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TWENTY-SECOND JUDICIAL CIRCUIT
CIRCUIT COURT OF DANVILLE
CIRCUIT COURT OF FRANKLIN COUNTY

CIRCUIT COURT OF PITTSYLVANIA COUNTY

B. A, DAVIS, 1], JuDGE
ROCKY MOUNT, VIRGINIA 24151

December 30, 1977

JMMES F. INGRAM, Juook
DANVILLE, VIRGINIA 24341

W. CARRINGTON THOMPSON, JUDGE
CHATHAM, VIRGINIA 2453§

Mr. Stuart L. Craig
Carter, Craig & Bass
126 S. Union Street
Danville, Virginia 24541

Mr. John W. Carter
Carter & Wilson

124 S. Market Street
Danville, Virginia '24541

Re: Carolyn J. Cooley v. Cyrus E. Cooley, Jr.

Gentlemen:

After hearing the evidence on December 16th, and
considering the briefs submitted,the Court is of the
opinion that both the Separation Agreement, dated June
16, 1971, and the Contract, dated December 15, 1972,
are void.

In Phelps, DOMESTIC RELATIONS IN VIRGINIA (Third .
Edition 1977) at page 468, this is said:

"A contract which facilitates or promotes
separation or divorce is void."

In the case of Ryan v. Griffin, 199 Va.891, 894,
103 S.E.2d 40 (1958) the Court said:

"If in fact or in effect the contract
facilitated or promoted separation or
divorce it was woid. 'A contract that is
entered into before separation of the
parties and which facilitates or promotes
separation or divorce is void.' Wallihan
v. Hughes, 196 Va. 117, 123, 82 S.E.2d 553,
558. That has been the law in this State
at least since Cumming v. Cumming, 127 Va.

i9
JAN 1RecD



Mr. Stuart
Mr. John W.

L. Craig
Carter

December 30, 1977

Page - 2-

16, 102 s.E. 572, decided in 1920, and
has been restated in more recent cases:
Shelton v. Stewart, 193 Vva. 162, 67 S.E.
2d 841; Anderson v. Anderson, 196 Va. 26,

82 S.E.2d 562; Arrington v. Arrington,
196 va. 86, 82 S.E.2d 548; Higgins V.
McFarland, 196 Va. 889, 86 S.E.2d 168.
As pointed out by Mr. Justice Miller in

Shelton v. Stewart, supra (193 Va. at 166,
67 S.E.2d at 843):

'The public policy rendering such agreements
void is the policy to foster and protect
marriage, to encourage the parties to live
together, and to prevent separation, marriage
being the foundation of the family and of
society, without which there would be neither
civilization nor progress.'

We have no disposition to change or relax the
established rule."

The Court feels that pursuant to §8.01-270 of the Code
of Virginia, as amended, this action at law should not be
dismissed but transferred to the equity side of the Court
and there proceed as a bill for spousal support with appro-
priate amendments to the pleadings if necessary. '

After the transfer is made the Court would assume that

both sides

wauld like to present further evidence which can be

done by another ore tenus hearing, or by depositions, since
the plaintiff resides in California.

Counsel is directed to prepare the appropriate Order.

With

WCT:hds

best wishes, I am
wr truly ‘oursgz
W. Carrington Thompson

0



ORDER
Thé parties hereto having waived trial by jury, this
laction came on to be heard by the Court on December 16, 1977.

The Court, having considered the pleadings and
briefs of counsel,. the depositions of the defendant taken on
September 8, 1977, all exhibits ihtroduced, the testimony given by
the parties on December 16, 1977,and the arguments of counsel, .
and the Court being of the opinion, as expressed in iﬁs letter
to counsel of December 30, 1977, that both the Separation
Agréement dated June 16,;1971 and the Contract dated December
15, 1972 are void and thét the plaintiff is not entitled to
recover based upon her Motion for Judgment herein,

WHEREUPON, it is ORDERED that the plaintiff recover
nothing herein. The Court directs that the testimony of the
defendant taken at his deposition on September 8, 1977 and
the transcript of the hearing on December 16, 1977 be made'a
part of the record herein.

' The plaintiff, having indicated her intention to
appeal the judgment of this Court, it is ORDERED that the
jﬁdgment of this Court be suspended until final disposition is

made of this case by the Supreme Court of Virginia, and that the

plaintiff post an appeal bond to indemnify the defendant
against his costs in the amount of $300.00.

ENTER:

Judge

<1




CARTER & WILSON

Counsel for the Defendant
124 South Market Street
Danville, Virginia 24541

By

CARTER, CRAIG & BASS
Counsel for the Plaintiff
126 South Union Street
Danville, Virginia 24541

By

<<



ASSIGNMENTS OF ERROR

l. The lower court erred in holding that the separation
agreement dated June 16, 1971 was void and unenforceable.
| 2. The lower court erred in holding that the contract
dated December 15, 1972 was void and unenforceablé.
3. The lower court erred in réfusing to hold that the
appellee was estopped to assert the invalidity or unenforceability of

the original separation agreement and its contractual modification.
\

<3



NOTICE OF APPEAL

PLEASE TAKE NOTICE pursuant to Rule 5:6 of the Rules

of the Supreme Court of Virginia, that the plaiﬁtiff, by counsel,
intends to appeal the judgment of this Court entered herein on
February 3, 1978.

The transcript of the hearing held before the Court

on December 16, 1977 will be hereafter filed.

CAROLYN J. COOLEY

CARTER, CRAIG & BASS
Counsel for Plaintiff
126 South Union Street
Danville, VA 24541

CERTIFICATE
This is to certify that a true and correct copy of the
foregoing Notice of Appeal was forwarded to John W. Carter,
Attorney at Law, 124 South Market Street, Danville, Virginia,
24541, counsel for thevdefendént, on this ;he 43222Tday of

February, 1978.

. [} /V.l. P~ Sa—
Fﬂe(ﬂ in the Clerk’s Office of the C'uc% Stuart L. Craig Z }
Easurt of Pit, sylvonia County the, 4%
,day uczéf;4cdd>ﬁ;ﬁ1.

f_&

S, W. SWANSO'A\%RK

et MM 3 Clerﬂl 3 )

-
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CYRUS E. COOLEY, JR. ///

the witpess, being first duly sworn, deposed and sta

follows:

EXAMINATION BY MR. CRAIG:
Q. You are Cyrus\E. Cooley?
A. Correct,
Q. How old are you,
A, Fifty-six.
Q. And yoyr present address?

Woodlake Drive, Danville, Virgin

That's in Pittsylvania County?

Yes, but Danville mailing address.

on December 19, 1972 by order of accord in North Carolina?

A. Yes.
Q. What is your present job, Mr. Cooley?
A. I am Division Manager of the denim division of Dan

River Mills, Inc.

Q. What is your salary there?
A. Current salary is $40,000 per year.

‘AQ. ' How long have you been with Dan River? e
A, Almost the second anniversary. Withtn”éﬂg;t a week

of my second anniversary. I came to work for them September

15th.

Q. -~ Of 19757

N L
Q. I believe you were divorced finally from Mrs. Cooley

L EARLINE F. GOSNEY
' REGISTERED PROFESSIONAL REPORTER
DANVILLE, VIRGINIA
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MR. CRAIG: I guess it would be 1975 and 1976. _—

_not mean he wants/theié/zg;;;;‘produced

today, but simply bring th

MR. CARTER: He

. let me make copies and I

will get them

's . Gosney and she wil end them to the

tion.

Q. When did. the separation with your first wife take
place, Mr. Cooley, do you remembér?

A. At the time that this original separation agreement
was filed, the day the separation took place was June 16, 197
Q. But as{far‘as you can recall, that's the date you
actually separated? | |

A. That is the day we separated.

What was the basis of the separation? Did you jq92/
d
ot to~iive'together or what? . ////
MR. CARTER: Again, what is the relevancy of i2§;2//ﬁe are

dealing with a“contract. ' s

V4

t isn't. I willyyifﬁdraw it 1if you

Ra

MR. CRAIG: Perhaps:

object to it. . e

Q. When you separated, . Cooley, you were working '
for Burlington Mills? -~

4/‘
A. Correct. //“/

e

Q. ‘What was your salary with Burlingt
A. /335,000 a year.
Q. /// Did you have hospitalization insurance throu
ﬁﬁrlington?

? epg EARLINE F. GOSNEY
ab REGISTERED PROFESSIONAL REPORTER

DANVILLE, VIRGINIA
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objected to it because i felt it was premature. I feel
/

this \is premature too.

\,

MR. CRAIG: You are always looking to what is available,
assuming .- .
MR. CARTER: I\Ehipk we could almost stipu} e Mr. Cooley

could respond in damages if the Court caf determine what

her damages are..

MR, CRAIG: I don't know it s important. I was just

trying to get a general jfﬁﬁ/ah
amount, I take it. -

A. No, it was

it was. 1It wasn't a great

t a great deal of money and I had only

been with Burlipgton at that time about five\ years.

Q. It sxfouldn't have been $5,0007

/
It may have been.
But somewhere in that range?

In that range. : N

Q. You were represented by counsel, I guess, and so
was your wife at the time of this original separation agreemé&t
in 19712

A. I was represented by counsel who drew the separation

agreement, yes.

\?if\\\\\ And the agreement -- and we have got a cop —

spute about it --

it here and I don't think there is a

50 a modth‘&omlggg as your income

—

your present income, if you were disaBiEH“the:gmyas

provided you would

} g'? EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE, VIRGINIA
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N -

. /

better.worded if you were unable to pay in fii/iZEEE/Qf/you
iegs would take over?

2| death these po -
— -
31 A. 1 can't:unde£§§‘ why.it”ﬁ%;‘worded that way.
4| Q. It would Egge/m6§g/;ense it says "in the event
5| of my death' fhese would take over? .
6 Correct, because there was notliing there. S~
7] Q. As I understand it, you a;gnéigggihg Mrs. é;oLey
8| did not cooperate properly with you in accordance with the
9| original separation agreement in filing the 1971 federal
10| tax return, is Fhat correct?
11| A. Yes. |
12 . Do you remember who prepared your  return?
13| A. Centralized Accounting Service, Salisbury, North
14 | Carolina.
5 Q. 1 have an indication ~- you tell me it is correct| --
16 | you had wages of 1971 with interest
17 and dividends which ambunted to som 35,600 or so. Your
18| total income on the return was ’
19 A. That'é the amount fhowi on the return.
20 Q. That's approgimately right “then?
21 A. Yes.
2| Q. - vﬁg/dg;; your tax returns now?
23 A, //ﬁarris over here, \\\\\\
24 ‘/3}/// Harris, Harvey and Neal? \*\\
25 |7A. Yes. | \\\\
¥ooozs

DANVILLE, VIRGINIA
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,Biggzheen*a’féh_dplla:s there. _ \\\‘\*“‘-\\\

head 6F-household I paid an additional $309 to the—federal

| — S
government. I don't have Ehé>f£§52§§\22\fhe state. It might

—

—

Q. The divorce that you,got, was the basis of the

. Q. .. So the Court did include the last part of this
‘modification agreement in its divorce decree?

A. : Not to my knowledge. That was a separate decree.

divorce the one year separation?

A. That's correct.

Q.. I.take it at that_timé in North Carolina if you had
lived separate and apart for & year you could get a divorce
without asserting any other grounds?

A. That's correct.

Q. Mr. Cooley, do you recall there'was an order entered
in the court there in North Carolina on the same day as the
divorce decree, apparently, which required that you maintain
medical or hospital insurance coverage on yogrwifé until
her remarriage or death, do you recall that?

A. Yes.

Q. And I will show you an order dated December 19, 1972 f‘

and ask you if that is a correct copy of it and if it is,

. I would like to have it marked as Exhibit A to. the deposition|

A. Yes.

The reason that decree was entered Burlington had to have that “

type of decree in order for them to list her as a dependent

¥ c'»9 EARLINE F. GOSNEY

REGISTERED PROFESSIONAL REPORTER
DANVILLE, VIRGINIA
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on my Burlington hospitalization policy. Therefore, we

requested ‘the Court to issue tha‘t, so Burlington could pay -

the original separation agreement.

Q. "I believe you did agree on December 15, 1972 when

there was a modification of that agreement to provide heglth
and hogpitalization insurance coverage for Mrs, Coole

A, hrough the Burlington policy was my inte vretétibn

\ _
Q. L wifl\show you the agreement.
\ .
N . .
A, That's an amendment to the original.
Q. it doesn' t say anything abo%//Burlington.‘ It just

says you will provide i

‘MR, CARTFRz  Let the recor show/we do not recognize the
validity of this amendment ank modification. - |

MR. CRAIG: I am trying F//show grt of the modifdcation
was incorporated into EHfe court dedkge. Essentially the

court degree does. whdt that decree says.

I had to presedt a copy of that to Burlingtoh in order to

ligt her ai a. dependent.
- Q. /Did you try to do that with Dan River? \\
/

on

Yes. First I tried to get Burlington when they
tefminated my employment to allow me to convert the polidy

with Provident .and keep her. I have a letter from the

A.. Yes. _?? requebtgq.the court ;:;hgifhat séparately.'

it under the group hospitalization policy, in order to fulfil

4 30 EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE, VIRGINIA
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\biiiftor of Insurance saying they couldn’t do that. I tr;;dﬁ
/

Dan River to do it, and they wouldn't do it.
s

ave you done anything to try to provide

coverage provided by that court order?

A. 1 discussed it at‘great'length w my insurgnce

agent in Greensboro. After I gave him kWer medical history
he told me he was certain“ghe was riot insurable, he would
not insure her.
Q. Why was she insupdble while you were with Burlington
A. Because she was on a group é‘ icy and anybody is
insurable on a gretp policy, but on an ordipnary hospitalizati

policy, all the policies we looked at, had éxc usions in it

tain insurance for her, but it was impossible.

Q. What was the purpose of the modification of this
original agreement? You modified it four days before the
divorce deccree, December 15, 1972, and the divorce was

December 13th. Were you represented then?

A. Yes.

Q. Did your attorney draw up the modification?
A, Yes.

Q. What was the purpose of it?

A. To get her to agree to a divorce.

Q. You had actually deserted her?

an EARLINE F. GOSNEY
1 REGISTERED PROFESSIONAL REPORTER

DANVILLE, VIRGINIA
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A. No, she deserted me and went to California.

Q. - Why did she have to agree to anything?
A. Subsequent to the difficulties with her living

up to the original agreement insofar as the joint return was
‘concerned, I saw 1 was probably going tc have problems, so

1 decided I would go ahead and get a divorce and get the
matter settled once Qnd for all. This was over a year after

we separated.

Q. You are really saying now you had grouhds for‘divoréf

because she deserted you, so it wouldn't have been any
obstaélé for you to get a divorce on the grounds of
-deseftion and had you done so, you would have been able to
defeat any alimony.

A. When I filed the action against her, her attorney
in California wrote to the court and told the court that she
was physically unable to travel, and thérefore not to try
the case. They didn't have counsel in North Carolina. It
was Los Angeles counsel. Subsequent to that he entered into

a whole series of correspondence with my attorney and over

a period of July until December they corresponded and conversid

by telephone and finally the agreement was made if I would paj
her $2500 in cash, pay her attorney $1,000, amend the agreemert
to $550 per month, she would grant a divorce. She would not

contest the divorce was the sole reason for the modification.

4

t

Q. And then you got the divorce, as 1 understand the

32 EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE, VIRGINIA
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decree, on the ground you lived constantly separate and

apart since June 16, 197112

A. That's correct. s

Q. Thét's the only ground stated in the decree?

A. That's the only ground.

Q. .So there was apparently some contest beﬁween you

about grounds and about money at that‘tiﬁe?

A. . There was never any contest, to my knowledge, about
grounds. '

Q. - Mainly about the money she was to get? |
A. That was the burpose of it. I had given her a cash

settlement at the time of the first separation agreement,
more than was entered into the agreement in fact.

Q. But you actually intended.to carry out the modificati
at the time, didn't you? In other words, you actually changed
the Wachovia insurance trust to provide for $450 instead of
$350, for instance?

A. That's correct.

Q. And you also agreed to this decree which provided

for the medical and hospitalization coverage in accordance

with the modification?

A. Yes.

on

take it you felt bound by it at least at me.

MR. CARTER: I think you a im questions by law he

——

. ] . e
_isn'r eempelled to answer. —_—

m ZARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER

DANVILLE. VIRGINIA
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MR. CRAG: I am asking if he felt bound by it, not if he was

et

bound by it. - ST o

,.)."\ N

MR. CARTER: How one—£€éis . . . . ——
IG: I'will withdraw the question. "\\\5“‘\\\\\\\1 B

Q. You did perform under it?

A, Yes, I paid the $550.

Q.. How long did you pay that?

A, October, 1975.

Q. Apparently you just stopped making any payments at

all sometime in 1975, is that right?

A, Last summer.

. I think the suit said just‘che period December 15
1975%

A.

River  at $28,000 & year, and my money just ran out. Tn\fact,

drew unemployment insurance was the only income I had dafipﬁ

34 EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER

DANVILLE, VIRGINIA
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BY MR/eRm/

\sx?us\s COOLEY, JR., having been f:.rst SwOER,

\

testified as follows

/D’IRECT EXAMINA

Q. Your name is Cyrus S. Cooley, Jr.?

A, fes, sir,

Q. And where do you live now, Mr. Cooley?
A, 2057 Woodlake Drive, Danville, Virginia.
Q. That is in Pittsylvania County?

A,

It is just outside of the city limits in'PittsylvaniF
County. I pay taxes in Pittsylvania County.

Q. Now, Mr. Cooley, when did you and Mrs. Cooley,
the former Mrs. Cooley, Carolyn J. Cooley, when did the two
of you get married?

A. I believe it was in '58.

Q. And where were you living at that time?
A, In California.

e e e e = T — |
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Where in Callfornla? ////////

A, i¢ bought a home out in the valley o?/égstﬁfe
Avenue, /
Q. In the valley, ing about San Fermando Va%ley

near Los Angeles?
A, Yes, sir

Q. , where were you working at that tim

A.,///////;orking for Dye Craft, Incorporated.

C - ‘i ??x' NANCY D. GILES
COURT REPORTER
BLAIRS, VIRGINIA
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Q. And how long did you live in California, you and

the former Mrs. Cooley?
A. I moved to Virginia and reported to work at James
Lee in Glasgow, Virginia on May 15, 1961.

Was that a textile business?

3

Yes, sir.

And how long were you with them?
I left them January 1, 1967.
Where did you go then?

Calhoun, Georgia.

Where did you go from there?

R s

Went to Burlington Industries at Coolemee, North
Carolina.

THE COURT: And when was that?

MR. COOLEY: That was February, the first week of

February, 1967.

- . J
~ THE COURT: Where is that? ' //////
\

. COOLEY: It is between Mocksville and -8alisbury

ser of the Yadkin River. We

on the South bo

but I actually worked Coolemee.

TEE COURT: That is™~j4ast West of Winston-Salem?
MR. COOLEY:

BY MR. CRAIG:

yo

ived at Mocksvill

e,

“2a NANCY D. GILES
db COURT REPORTER

BLAIRS. VIRGINIA
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wentually, I was, yes. Rt

Q. What was your ition finally ééxéurlington?

A, At Wh#t_pgiat’ﬁﬁa/zime? At €

W?

Q. Well, I think what we need to know is what happened,
what was your pdsition with Burlington about the time you

and Mrs. Cooley separated.somewhere in early 1971. What
was your situation with Burlington?
A, When we separated in 1971, I was General Manager of
the Erwin, North Caro;ina Plant. . |
THE COURT: Of Burlington?
MR. COOLEY: Of Burlington Industries and was also

carrying the responsibilities for a plant at Sontewall,

Mississgippi.
Q. Wnat were you making at that time at Burlington?
A, At the time we separated I was making $30,000.00.
Q. Now, during the time of your marriage had. your wife

ever worked?

A. She worked part of the first year we were married.
Q. After that,she didn't?

A. No, sir.

Q. Was she physically able to work in '71?

A, The question never arose, but I assume so.

Q. Was sne ever trained for any specific job?

A.

ilot to my knowledge. She had worked at electronics

NANCY D. GILES

-
J'? COURT REPORTER
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and she had had tgat type experience.

'Q. But she had worked.for a short period you say the
first year and then she had not worked since 1959, had not
worked at all?

No, sir.

That 18 correct.

.

. You had been the sole support for her?

A
Q
A
Q And you had no children?

A, That is correct.

Q. Now, something happened obviously, Mr. Cooley, to
cause the separation. What was it?

A. She wanted to live in California more than she

did in the Eastern part of the United States.

Q. Did it have anything at all to do with your-finding
another interest in some other peréon?

No, sir.

Do you deny that?

Yes, sir.

Do you deny that you asked your wife to leave?

I S

I didn't exactly ask her to leave in our discussions
She wanted to go to California. Let me go back. From the time
we left Georgia when we moved ﬁo Mocksville and I rented a
house, she went to Califofnia and stayed four months. She
came back, we moved to Coolemee and then when we moved to

Greensboro from there she went to California and stayed
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for another period of time. During that period from 1968-'69.
up until '71, she spent about fif;y percent of her time in
California and the other fifty percent with me. It was not
uncommon for her to go out there and stay three months at

a time, because she had her family out there and left me

by myself.

Q. She did have some family ties in California?

A. Yes, sir.

Q. You say you didn't exactly ask her to leave?

A, She wanted to make the trxip and she insisted on some

typé of agreement‘before she left to go to California.

Q. You expécted her back?

A. _ Frankly, no.

Q. Did you want her‘back?

A, I had rather mixed feelings at that time, frankly.

To complicate the situation further, at the point she left
here she had refused to attend my church and had changed to
another church. She would not attend any social events with
me. As General Manager of the plart I was responsibile for
going to a number of meetings. I was Vice-President of the
area Chamber of Commerce and other civic responsibilities
and/égt to the point where they kidded me constantly. Every-
time I would appear at some function, they would say, 'Well,

there he is again without a wife'. And I really had reached

a state of mind where it was immaterial to me whether she came
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back or not.
Q. As far as this agreement is concerned, you went to

see a lawyer, didn't you? She didn't have a lawyer at that

time?
A, No, sir, not to my knowledge,.
Q. It was the firm that you went to see that drew

up this June separation agreement?

A. Yes, sir.

Q. And you separated, as I understood your testimony.

previously, you sgparated the day that was signed.

A, To the ﬁest of my recollection and knéwledge we -
entered into the agreement and the following ﬁorning she
collected the checks and monies involved and left and went
tQ California 1is the way I recall it.

Q. But you remember testifying in the deposition
taken on September 8, 1977 in my office about this matter
when you separated and on Page 7 of that deposition, I will
just read you the question and answer. '"OQ. Wﬁen did. the
separation with four first wife take~place, M¥. Cooley, do
you remember?" A, At the time that this original separation
agreement was signed. The day the separation took place was

June 16, 1971." "Q. But as far as you can recall that is the

date you actually separated?"” "A. That is the day we

separated."” Do you rerember that testimony?
A. Yes, sir, I had the separation agreement before me
TR ‘10 NANCY D. GILES
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- . it? Do you mean the Notary Public? -
~

ARTER: No, sir, in North Carol%ga/fﬁese
18 P
9 separation agreepents are executed,{in'%rief, "Pomp
¢ -
20 and Circumstance', and the wiﬁg*é acknowledgment
o) cannot be taken by a me ary, but it must be a
o0 Magistrate or a Superilor Court Ju or Clerk of the
03 Court or someone like that who testifies™that he took
5 %i£/3§fé; and went over the agreement and find
4

/////Ehat she 1s in agreement with her husband. .

25

at the time.

Q. Well, I am asking you, are you changing that
testimony now or is that correct? Is what you said on
September 3th under oath during your deposition - - -

A, Technically, that is the day we separated. Whether
she left the house that day or not, in my recollection she
had to go to the bank and get some money after appearing
before the Magistrate where I took her down there and she
appeared before the 'Magistrate and executed the agreement,
To- the best of my recollection and knowledge and it confirms
with that testimony, techniéally, at that point I considered
us separated. She collected her checks, but she had the right
to close out one account at one bank' . and I gave her a check
covering additional monies and she left and went to Roanoke

and from there to California.

THE COURT: What does the Magistrate have to do T
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BY MR. CRAIG: I imEm— T

—————

Q. After you signed this, though, you didn't live

together as husband and wife, you said you yourself considerefd,

as you say, you were separated?

A. I considered we*‘were separated. 1 seem to recall_
we did spend that night in the house.

Q. Mr. Cooley, I want to show you a verified pleading
that was filed when you actually brought suit for divorce

in North Carolina. I would ask &ou to look at this and see

if you agree that is the pleading that you filed in the

North Carolina Coﬁrt when you brought suit there for a divorce}

A, Yes, sir.

Q. You notice that it is verified?

A, That I signed it,

Q. Taken under oath?

A; Yes, sir. !

Q. And that is your signature?

A, That is correct.

Q. And it says, '"'That ydu were married on or about

September, 1958 and thereafter you lived together as husband
and wife until on or about June. 16, 1971 when they separated."
Then the next paragrapin says, ''Since June 1l6th plaintiff

and defendant have lived continously separate and apart from
each other and at no time have resumed the marital relationshig

which formerly existed between them.'" That is correct?

]
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A. __Yes, sir.. 2/
MR. CRAIG: We ask that this be marked '"Plaintiff's
t D". Mr. Carter has asked that the divoxc
Q.
Do you recognize that as
your wife?
A. Yes, sir.
Q. And 1 believe 'That it is an affirmed
fact that you were maptied on or about“September 1, 1958
and lived continougly separate and apart om each other since
June 16, 1971",’is that correct?
A, t is what it says.
That is in accordance with your pleadings
Yes, sir.

IR So as T ST Tre— ',""  Cool . 3 ) TN
rignt after che separation agreement wassigned and you |
considered yourself separated and she left and went to
California?

A. That is correct.
Q. Was there any understanding about her coming back?
- 43 Coust REroRTER
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A. No, there was no understandirng about when she would
come back or if she would come back.

Q. She didn't understand that she was to come back or

you would send for her or communicate with her around Christmag-

time and she would return to North Carolina around_Christmastime?

A, No, sir.
Q Lid she ever come baék?
A Yes, sir.
Q. When waé that?
A When I filed the divorce action.
THE COURT: We are talking about '71 and '727
MR. COOLEY: Yes, sir, this was June '71, when she
left.
Q. When did you file the divorce action?
A, I believe it was filed in July of '72. She came

back when school and college was out. My daughter was in

college.
Q. Where was your daughter in college?
THE COURT: June 27, 1972.
A. My daughter was living with me in Erwin and attending

college and staying in the dormitory at Methodist College in

Fayetteville, North Carolina.

Q. So she came back then before you filed the divorce

action?

A. She came back at the point school was out. I don't
T N 44 NANCY D. GILES
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recall beforz or after, inmedaitely.

Q. College woula have been out before June 27th. It
would have been around the end of May, wouldn't it?

A, It was almost coincidental witn the time.

Q. It was almost a month or three weeks anyway before

you filed the divorce?

A. I don't remember the exact date.

Q. But she did come back?

A Yes, and checked into a motel.

Q. Didn't she want to come back to your home?

A, She ca&e and got certain personal possessions

of hers anc packéd them into her car and took my daughter.
Q. Didn't she try to come back and say, "I want to

live with you and I want to stay here'?

A, That is not the way I recall it, no.

Q. You don't recall that?

A, HNo.

Q. You don't remember her coming up to your home in

a cab and saying, "I am home, I am back'"?

A, In a cab?
Q. In a cab or personal car and saying, "I am back"?
A, She called me from the motel and my daughter

called me from the motel in Dunn, North Carolina at Howard
Johnson's to let me know winere my daughter was, because she

didn't get uome at ner norumal time.
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Q. Were you ever given t%e %essage, Mr. Cooley, that
your wife had come back to live with you, to stay with you?

A. I don't think so.

MR. CARTER: I don't see what the relevancy of

modification?\\\

MR. CRAIG: at we are reaglkly trying to show is
that Mr. Cooley is getting tHe divorce, he wanted the
divorce. He refused fopr hig wife to come back, he wanted
" her to stay away and he didn't want her back and every-
thing done was done by Mr. Cooley.
MR. CAKTER: We will stipulate thab\they are the

congidérations for the divorce was the .

MR. CRAIG: That is gracando. (Spelling ?)

[ ' BLAIRS. VIRGINIA

Q. You say, Mr. Cooley, that nobody ever got the
message to you that your wife wanted to come back? Why do
you think she came back from California?'
A. She came back to get Kathy to take her back to
California.

THE COURT: That is your daughter?

MR. COOLEY: Yes, sir.
Q. That is your daughter by a former marriage?

46 Sater wemonren |14
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A. Yes, sir.

Q. Did she go with her?

A, Yes, sir.

Q. And nothing was said about your wife wanting to
come back aand stay there with you in North Carolina? 1Is
that your testimony?

A.- I really don't recall that there was any effort
on her part to come back and reestablish the home.

Q. You didn't want her to anyway?

A, ' Very frankly, based on everything that occurred
up to the point at which she left, I didn't see that it‘was

possible to save our marraige.

Q. Well, really, you wanted the divorce, didn't you?
A, I had no reason.to want a divorce at that time.
Qs Yiow long was it after the divorce was it that you

remarried?

A, 1 arried in '73.

Q. . Were you going with somebody else~at the time this
divorce occurred? |

A, I was seeing another>ybman.

Q. You had been seeing her fox sometime, hadn't you?

A, I started deeing her six months ter the separation,

Cihristmastime

Q. January of '72, you started seeing her and were going

.

A her then?

-
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G. Mr. Cooley, you are familiar, I take it, you had

some obligation to provide some support money for your wife,

is that right?
A, You mean when we separated in 19717
Q. Yes.
A, Yes, I felt an obligétion to send her some.
Q. And you went and asked your attorneys to draw up
this agreement? |
A, That 1is correét.
Q. because you knew you were golng to separate and
you knew, also, you felt you had some obiigation to provide
some funds for her to liwve-en—ewven—though she was in California?
MR. CARTER: Are we talking about moral or legal
obligations.
| THE COURT: Well, obviously, he felt like he owed
something because he sought counsel and had this agree-
meat drafted according to the evidence thus far.
A. I had the agreement drafted because of the fact
she insisted on the agreement. I told her I felt I owed her
something arnd I would send her some money each month.
Q. So she wanted it in writing and you sought your
attorneys and drew it up and you and your wife signed it
and she left for California. That is exactly what happened.

A, I reviewed it with the attorney and signed it.

She went before the lMagistrate and he explained it to her
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and she signed it.
Q. Well, I take it, at the time that you entered
into it you felt it was fair and just to both you and your
wife and she accepted it as'being fair?
A. Yes, sir.
Q. In other words, you both agreed this was a
reasonable amount for you to pay while you were separated?
A, That is correct, with the stipulation that it
could be reduced.
Q. I think that was later, wasn't it? That came
later in a separate agreement?

MR. CARTER: No, it was in the first agreement.
A, My underétanding, it was the request of her
attorneys to put that in thére.
Q. There was a provision in there it would cease in
the event you became disabled from earning an income. This
is the first agreement, but there was a provision there would
be a trust fund maiantained at Wachovia Bank to take care
of that in the ecveut you were disabled. So it was $350.00
a wonth without any reduction and that was to be forthcoming
regardless if you were disabled or not?
A, That is tiie way the agreement is written, but there
was no‘corpus to the trust fund unless I died as you well
know in the deposition I gave, therefore, that was really

drawn in sucihh a way tunere was no way to fund that trust in case

1}9 NANCY D. GILES
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of becomming disabled and I realized that after the second - -
Q. Wnat you said in the deposition certainly appears

to be true in that it was to be funded, it should have been
written to read, "In the event of my death'?

A, Taat is correct.

Q. The trust fund, really, it was funded with a life

insurance policy?

A, ‘hat is correct.
Q. Sc maybe the lawyer didm't put it in there correct?
A, : That is correct,

|

TiE COURT: It is a formal disability to the draft?

MR. COOLEY: That is right.

<+

L ————

Q. low, who drew up the second agreement, this one

in December of 1972? That was just about the time you got
your divorce, wasn't it?

A, That agreement was the result of six months'
negotiations between her attorneys in California and Wiley
Bowman, my attorney, in Dunn.

Q. These were negotiations, were they not, Mr. Cooley,
having to do with what your support obligation was going to
be?

A Thosenegotiatiohs involved what I had to pay her in
order for uer to bring a noncontested divorce.

Q. Well, you were going to bring a divorce anyway, you

95 had not lived together for a year?

50 NANCY O. GILES

COURT REPORTER
{ BLAIRS. VIRGINIA

19



10

11

12

13

14

15

16

17

18

19

21

22

~ desertion. If the defense.is interposed it keeps the

pinch that the Worth Carolina law has for drawing up thesd

iier lawyer haa written tpne Court in iHawnett County.

M. CARTER: You unonor, please, informally, can I
explain the difference tetween the law in North Carolina
and Virginia between the one year separation?

THE COURT: I woulé be delighted for you to.

MR. CARTER: It is not a no fault type, I don't
know how I have gotten myself involved in divorce law
in North Carolina on occasions, but I have. It is not
a no fault type divorce such as we have in the Common-
.wealth of Virginia. The wife or either party may con-

test tiie separation and interpose the defense of

party who is claiming a divorce on the grounds of
separation from getting a divorce. The reason for this,
the following reason is strange, 1s what appears to us
to be strauge law in North Carolina, is the fact that if
a wife permits herself to be divorced from her husband

she loouses all right from alimony and that is this

separation agreements and, honestly, I don't think they
even consider who is guilty. 1Instead of getting the
parties together and having a separation agreement and
ﬁave them sign it and that is the reason for all that
procedure that secems so peculiar to us here in Virginia,

because of tne uifference in the law.

1%
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judge.

ik COURT: 1Iun otiher words, when he filed his
divorce suit I assume she filed a response contesting itﬂ
MR, CARTER: I think it was more informal. I
think her attorney called the judge diréct.
| MR. COOLEY: I know he wrote a letter to the judge
of the Harnett County and told them she was too sick to
appear and plead the case. She did not have counsel
in North Carolina, but We‘éontinuedvto negotiate

because of good faith on the letter he wrote to the

MR. CRAIG: I think the évidence is that she actuall
didn't have Worth Carolina counsel and no formal pleadings
were filed by her in NOrtg Carolina.

MR. COOLEY: That is correct.

MR. CRAIG: What thes; negotiations were about was
to try to see if they cOuld work out something to »
establish the support obligation without her asking the
court to do it. Because if the court entered this decree
without her entering anything in opposition to it or
asking the court for alimony or support, then she would
be forever precluded from it. Correct me if I am wrong,
Mr. Carcer.

MK. CAﬁTER: I think she was already precluded
by the agreement she entered into earlier at the time

of the separation.
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TiL COURT: 411 rigat.

and all it says, that siie waives all rightsof alimony
now and what. have you and you can go through and they
have saild the same thing at least six different times
in six sucessive paragraphs. I will say one thing,
it was certainly oEvious and clear that the intention
in che first agreement was to waive the right of any
‘alimony. | |

THE COURT: All right, Mr., Craig.

lik. CARTER: It goes on for four or five paragraphs

Q. In any event, you and her attorney over six months’
negotiatious 'period really came up with what the support
obligation was eventually going to be.
A, We came up with all I was willing