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COMPLAINT.
To the Honorable Henry W. Macl(enzie, Jr., Judge of said
Court:
Plaintiffs, James F. Olive and Eastern Supply Corporation,
respectfully show unto the Court:
(1) That the parties to this action are (a) James F. Olive,
hereafter called ''Olive,'' (b) Eastern Supply Corporation,
hereafter called ''Eastern,'' (c) Pennsylvania State Shopping
Plazas, Incorporated, hereafter called ''Pennsylvania,'' · (d)
Tulip Realty Company of Virgipia, Incorporated, hereafter
called ''Tulip,'' and (e) Food Fair Stores, IncorJ)orated,
and Virginia Super Fopd_ Fair· ·Stores, Incorporated, hereafter called ''Food Fafr. '' That Pennsylvania, Tulip and
Food Fair are associate comp~nies, with interlocking officials,
stockholders and agents; and all three parties are in fact one
and the same entity.
( 2)) That Olive and Ea$tern held a contract of purchase
an.d thereafter Eastern, acting ~or itself and Olive, acquired
a conveyance of a certain parcel of land, situated in Kempsville District, Princess Anne County, Virginia, more particularly bounded and deS.cribed as follows:
All that ~rtain piece or pft.t.eel of land, situate
in the KetilpSvUle M~ojSterial District, in the County
of Princess Anne, State ·Of Virghlia~ a114 set out on a plat
entitled '' Resubdivision of Parcel -'A,' Subdivision of North
Camellia Acres; Section 1, and Reserv:ed Parcel· of Rashkind
and Rosen, Su~iv.il;li.on. of North.Camellia Acres, Seetion 2,
Princess Anne Cou;J1ty,: Vir~a~ _Sc~le·: 1" 100', June, 1955,
Frank D. Tarrall, Jr. & AssQ.·aiQ;tes, Surve.yors ·and Engineers,
Norfolk, Va., ,., aJJ,d .· r~cord~,d itt the Clerk_'s Office of the
Circuit Co:tt}."t Q£ P:tineess Anne ~ilinty, Virginia, in Map
Book 39, at ]?a;g~ 11, b.eing' a. portio~ ~of Parcel "HF, '' as shown
on said plat, ~d being more p·articularly bound and described
as follows., to-.wit:

page 2 }

BEGIN:tf!NG·at a po~t :urthe Nto:r.th~m-Im~ 9£ Little Creek
Road, .as s.li~wn.. O]). •-~~~ .· 1!1~t,- ·<»ttJl.tit S.ou:th_85 degrees
minutes. f5 .s~col1il$:· ~~t :20. fig~~~ :~,(i)ilJ, :tn.~ E.astern line
Mona A.vf3ttl1e, ~· $1:19~ ·Q.:n '~!li4. ~l:at; 1ib:Qn.ce ,~#e;ttdlP,g
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85 degrees 06 minutes 15 seconds East along the Northern
line of Little Creek R.oad, as shown on said plat, 295 feet to
a point; thence extending North 04 degrees 53 minutes 45
seconds East 500 feet to the Southern line of Block 1, North
Camellia Acres, Section 2, as shown on sa.id plat; thence extending North 85 degrees 06 minutes 15 seconds West along
the Southern line of said Block 1, 315 feet to the Eastern line
of ~Iona Avenue ; thence extending along the Eastern line of
~Iona A venue South 04 degrees 53 minutes 45 seconds West
480 feet to a point; thence extending along the arc of a
curve to the left whose radius is 20 feet, a distance of 31.42
feet to the point of beginning.
(3) That while the rights of said parties to a conveyance
of said property 'vere still in full force and effect, by an agreement in writing, dated August 1st, 1956, a copy ·Of which
is hereto attached as a part of this complaint, Olive as seller,
acting for himself and Eastern, and by and a.t its direction,
granted the exclusive right, privilege and option unto Pennsylvania, acting for itself and the other defendants,
pag·e 3 ~ to purchase the above described property at a purchase price of $131,000.00, upon the terms therein
set out and described. The said agreement provided that
Pennsylvania would have the right to assign the agreement,
reference being made to the terms of said agreement; and
(4) That Olive and Eastern performed all of the requirements obligatory upon them under the terms of said contract
and agreement. Pennsylvania assigned its rig·hts in said
contract unto Tulip, an associate company of Pennsylvania,
and Food Fair. Tulip took such assignment and thereafter
accepted a c.onveyance of the property with full knowledge
of all of the terms of said agreement and subject to all of its
obligations and liabilities. The property was, on October
17th, 1956, conveyed by Eastern, at the direction of Penn~ylvania. direct to Tulip·; said deed was admitted to record
in the Clerk's Office of this Court on November 5th, 1956,
and is recorded in· Deed Book 475, at Page 54, conveving the
parcel rlescribeil undm· paragraph (1) above: and · . .
(5) In accordance with the terms of the aforesaid agreement, defend::~nts agreed, upon the erection of a shopping
center described in the agreement (which shopping center
has now been constructed), to establish for plaintiffs, or their
a c:siQ'ns, a gasoline service station, and to erert a building
of 1250 square feet on the aforesaid property, to install pumps
and fanks in said parcel for the dispensing of gasoline and
accessories·, and to provide driveways, entrances and exits
.:--.-}>:: ,y;;r'thereto, same to be erected at a place to be determined bv
(~1~1Wfi:J_')\'P~-· ~pnnsylvania. Said agreement provided for the payment of
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rental, reference being made to said agreement for more
particulars thereof. Defendants designated as the location of
said station the Southwest corner of said parcel of land, at the
Junction of Little Creek Road and Mona Avenue, with a
frontage of 150 feet on Little Creek Road, extending back
between parallel lines 150 feet; defendants approved plans
for construction of said station and requested that a "use"
permit be issued f·or such purpose.
(6) Application was made by or at the direction
page 4} of defendants to the public authorities for the issuance of a use permit to construct, operate and
maintain a gasoline filling station on the portion of the property designated by defendants at the Junction of Little Creek
Road and 1\{ona Avenue, which use permit was duly granted
by the public authorities and defendants advised of that
fact.
(7) Plain tiffs are advised and here allege that the record
title to the property described in paragraph (2) above is
held by defendant, Tulip Realty Company of Virginia, Incorporated; tha.t it holds it for itself and the other defendants;
that Food Fair Stores, Incorporated, are occupying a part
or all of said property, which occupancy is for itself and the
other defendants; and that the defendants are acting jointly
and in concert. That while so acting, defendants constructed
a shopping center on the aforesaid property, with stores,
driveways, parking lots and other facilities, all as planned.
(8) That after the completion of the shopping center plaintiffs requested and demanded of the defendants that they
erect for them the building and install the facilities called for
by the aforementioned aoo-reement. Defendants agreed to construct such station ·and facilities and so advised plaintiffs,
hut failed to perform their undertaking. After considerable
waiting, plaintiffs again demanded the performance of such
agreement by defendants, and although they have repeatedly
recognized their obligation so to do, and stated their intention
to perform the contract, they have failed in this reg-ard, and
now deny plaintiffs' right to specific performance. Plaintiffs
say tl1at they at•e entitled to specific performance of their
agreement; that each of the defendants are obligated to
perform, and purchased and accepted a conveyance .of such
property. subject to the obligation so to do, well knowing
the liability tl1ey assumed, and that they thereupon became
obligated to perform and fulfill the provisions of the contract: that each of defendants accepted such responsibility
and liability, and none of them have l>een relieved from
liahilitv for the performance thereof.
page 5 } (9) Plaintiffs allege that they have at all times
l1een ready, willing and able to perform their pa~t
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of the said agreement and to execute the lease called for, and
here. again offer so to do; that they have demanded of the
defendants that they perform, which performance they have
refused; and plaintiffs desire the assistance of this Court
to obtain specific performance of said agreement on the part
of the defendants. 'Vhile defendants have given no reason
for their failure to perform the agreement, plaintiffs are advised that each defendant ·attempt to escape liability by
placing the requirement for performance upon the other defendant. Plaintiffs believe that Tulip, the record title holder,
who took title, subject to the obligation to perform said agreement, is obligated to specifically perform, and the other defendants are obligated to require Tulip to specifically perform.
(10) An actual controversy exists between the plaintiffs on
the one hand and the defendants on the other, and plaintiffs
are entitled to an adjudication of their rig·hts against the
defendants and to consequential relief. An actual antagonistic
assertion of right on their part and a denial of such right by
the defendants exists between the parties, and pursuant to
the statute in such cases made a.nd provided, plaintiffs are
entitled to adjudication of their rights, and thereafter the
consequential relief necessary for c.omplete justice.
(11) Plaintiffs say that they are entitled to have this Court
interpret and construe the agreement of August 1st, 1956,
the amendments and additions thereto, and the acts and transactions following the execution of said agreement, and to a
.
determination of:
(a.) Whether defendants purchased and thereafter Tulip
accepted a conveyance of the property hereinabove described
from Eastern, subject to the terms and conditions of the agreenlent, dated August 1st, 1956, hereinabove referred to; and
whether it holds such property, subject to the terms hereinabove alleged ;
page 6 ~
(b) ''Thether any of the defendants have been
excused or relieved from fulfilling the requirements
of Pennsylvania under said agreement;
(c) Whether plaintiffs are entitled to specific performance,
at the hands of any or all of the defendants, of the aforementioned agreement with its modifications and additions.
The exact location of said building, the size and architecture
thereof, the number and location .of the pumps, the access
thereto, and the language of the lease to be executed bv the
parties:
•
(d) Whether ea.ch of defendants are obligated to perform
snch agreement with plaintiffs;
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(e) If Tulip and/or Food Fair are relieved of complying
with the terms of said agreement, and constructing the aforesaid buildings and facilities, then whether plaintiffs are entitled to damages against Pennsylvania.
(12) Plaintiffs say that they are entitled to a proper interpretation and construction of the obligation of eaeh of the
defendants, under said agreement, and to have their rights
against each of the defendants determined in this action; and
if it be determined that they are entitled to specific performance of said agreement against any or all of the defendants,
to have the Court so decree; but if the Court determines that
defendants are not bound by the terms of said agreement
to specifically perform, then plaintiffs are entitled to have a
Jury impanelled to assess damages sustained by them at the
hands of said defendants, which damage the plaintiffs allege
will be in the sum of at least $250,000.00.
(13) Plaintiffs allege that defendants accepted a conveyance of the aforementioned property upon condition that defendants w·ould construct on the said property the buildings
and facilities aforesaid and lease them to the plaintiffs, and
having accepted a conveyance of the property bound
page 7 } by those provisions and conditions, plaintiffs are
now entitled to have specific performance thereof.
Plaintiffs say this is a valuable right and that they will suffer
irrepa.ra ble loss and damage if the defendants are not required to specifically perform their agreement, promise and
undertaldng.

WHEREFORE, plaintiffs pray tha.t the above named defendants be made parties to this complaint and required to
answer the same, answer under oath being waived; that they
have specific performance of the aforementioned contract, or
if the Court de.termine that they are not entitled to specific
performance, that a. Jury be impanelled to assess damages
due the plaintiffs for the failure ·of the defendants to perform;
that the Court construe and interpret the aforementioned
agreement and determine and fix the rights and liabilities of
the parties thereunder: and that they have such further,
other and general relief in the premises as the nature of their
case may require.

.TAMFJS F. OLIVF1 ANn EA'STER.N SUPPLY CORPQR.ATION
By DANIEL H. PaYNE
Counsel.

Pennsylvania State Shopping Plazas v. James F. Olive
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WOLCOTT, WOLCOTT & PAYNE, p. q.
Western Union Building
Norfolk, ' 7irginia.
KELLAM AND KELLAM, p. q.
Board of Trade Building
Norfolk, Virginia.
Filed in the Clerk's Office the 8 day of Sept., 1958.
Teste:
JOHN V. FENTRESS, Clerk
By GERALD F. "\VILLIAMS, D. C.
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ANS"VVER OF FOOD FAIR STORE·S, INCORPORATED.
To the Honorable Henry W. MacKenzie, Jr., Judge of said
Court:
F·irst Defense.

The complainants, jointly and severally, fail to state a
case either in law or in equity, against the above defendant
upon which relief in any form or manner can be granted.
Second Defense.

The above defendant denies that it is liable to the plaintiffs,
either jointly or severally, in any form or manner; tha.t the
above defendant is a separate corporate entity and not one
and the same as the other defendants. That this defendant
further alleges that there is and was no privity of contract,
in any form or manner, between the plaintiffs and itself; and,
further, had this defendant been or were a party to the alleg-ed contract., whieh fact or facts it denies, it is and "rtl$
relieved and excused of the performance of said contract
by aet of law and/or public authorities which made it im-
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possible for this defendant to perform and would
have thereby prevented its performance; and,
furthermore, had this defendant been a party to
the contract in question with the plaintiffs, which it denies,
such alleged failure to perform if any, was occasioned by an
act of Ia,v beyond this defendant's control, which made perfonnance impossible.
~

page 20

Third Defen-se.
(1) Defendant admits all of the allegations set forth in the
Bill of Complaint numbered Paragraph 1 (a) (b) (c) (d) and
(e), but denies the last sentence in said paragraph that all
three parties a.re, in fact, one and the san1e entity.
(2) Defendant adn1its in so far as it is advised, the allegations contained in paragraphs nu1nbered 2 and 3 of said Bill
of Complaint.
(3) Defendant alleges that it is without knowledge or information sufficient to forn1 a belief as to the truth of the
allegation contained in the first sentence of Paragraph 4
of said Bill of C01nplaint and accordingly denies the same.
Defendant admits the allegations set forth in tl1e re1naining
paragraph aforesaid.
(4) Defendant denies the allegations of Paragraphs 5, 6,
7, 8, 9, 10, 11, 12 and 13 of the Bill of Complaint.

Vli-IEREFORE, Food Fair Stores, Incorporated, one of the
defendants herein, prays that the prayer contained in the
Bill of Complaint filed by the plaintiffs in this suit be denied
and the ·same be dismissed with cost in this behalf expended.
FOOD FAIR STOR.ES,
INCORPORATED
By ALFRED J. l{IRSH
Counsel, Suite 202, Seay Buildin~;, 3122 \Vest Clay Street,
Richn1ond, ·virginia.
page 21
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Filed Oct. 21, 1958.
JOHN ·v. FENTRESS, Clerk
By l\I. 'YHITE, D. C.
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ANSWER OF PENNSYLVANIA STATE SHOPPING
PLAZAS, INCORPORATED.
To the Honorable Henry W.
Court:

~£acl(enzie,

Jr., Judge of said

First Defense.

The complainants, jointly and severally, fail to state a case
either in law or in equity, against the above defendant upon
which relief in any form or manner can be granted.
Second Defense.

The above defendant denies that it is liable to the plaintiffs,
either jointly or severally, in any form or manner; that the
aboye defendant is a separate corporate entity and not, in fact,
one and the same as the other defendants. That this defendant further states that there is no privity of contract in any
forn1 or manner between the plaintiffs and itself by reason
of the fact that it assigned, with the consent of the plaintiffs,
the contrac.t in question and was thereupon released from
san1e; and, further, had this defendant's liability continued by
virtue of the terms of the alleged contract, this defendant is
and was relieved and excused of the performance of said
contract by act of law and/or public authorities
page 23 ~ which made it impossible for this defendant to
perform and would have thereby prevented its
performance; and, furthermore, had this defendant been
further obligated to perfonn the contract in question with the
plaintiffs, which it denies, such alleged failure to perform,
if any, was occasioned by an act of law beyond this defendant's control wl1ich made perfor1nance impossible.
Third Defense.
{ 1) Defendant admits all of the allegations set forth in the
Bill of Complaint numbered Paragraph 1 (a) (b) (c) (d)
and (e), but denies the last sentence in said paragraph that
all three parties are, in fact, one and the same entity.
(2) Defendant admits in so far as it is advised, the allega-
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tions contained in paragraphs numbered 2 and 3 of said Bill
of Complaint.
(3) Defendant alleges that it is without knowledge or information sufficient to form a belief as to the truth of the
allegation contained in the first sentence of Paragraph 4
of said Bill of Complaint and accordingly denies the same.
Defendant admits the allegations set forth in the remaining
paragraph aforesaid.
(4) Defendant denies the allegations of Paragraphs 5, 6,
7, 8, 9, 10, 11, 12 and 13 of the Bill of Complaint.
WHEREFORE, Pennsylvania State Shopping Plazas, Incorporated, one of the defendants herein, prays that the
prayer contained in the Bill of Cmnplaint filed by the plaintiffs in this suit be denied and the same be dismissed with
cost in this behalf expended.
PENNSYLVANIA STATE SHOPING PLAZAS, INCOR.PORATED
By ALFRED J. IGRSH
Counsel, Suite 202, Seay Building
3122 West Clay Street, Richmond, 'Tirginia .
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Filed Oct. 21, 1958.

,r.

.JOHN
FENT·RESS. Clerk
By ~f. '\VHITE, D. C.
.
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...t\.NS,VER. OF TULIP R.EALTY COMPANY OF
VIR-GINIA, INCORPORATED.
To the Honorable Henry W. Macl{enzie, Jr., ,Judge of said
Court:

Pennsylvania State Shopping Plazas v. James F. Olive 11

First Defense.
The con1pla.inants, jointly and severally, fail to state a
case either in law or in equity, against the above defendant
upon which relief in any forn1 or manner can be granted.

Seconcl Defense.
The above defendant denies that it is liable to the plaintiffs,
either jointly or severally, in any form ·or manner; that it
has not breached any contract or obligation with the plaintiffs,
or either of them; and, further, if a valid and binding contract or obligation had existed and continues to exist between
the plaintiffs and this defendant, which this defendant has
failed to perform, such fa.ilure was due to no fault of this
defendant, as it, the said defendant, is and was relieved and
excused of performance by act of law and/or public authorities whic.h made it in1possible for this defendant to
perform a.nd thereby prevented its perforn1ance.
page 26 ~ Such failure as aforesaid, if any, was occasioned
by an act of law beyond this defendant's control,
which made performance impossible.

Third Defense.
This defendant verily believes that the contract in question
was intended to be made by the plaintiffs for the sole use a.nd
benefit of this defendant; that this defendant further says
that it stands ready and willing to perfor1n, and hereby
tenders and .offers to perform, the obligations set forth in the
contract in question, provided due, proper and required
authority of la"r is given to it so to do.

Fourth Defense.
(1) Defendant admits all of the allegations set forth in the
Bill of Co1nplaint numbered Paragraph 1 (a) (b) (c) (d)
and (e), but denies the last sentence in sa.id paragraph that
all three parties are, in fact, one and the same entity.
(2) Defendant admits in so far as it is advised, the a.lle.g-ations contained in paragraphs numlJered 2 and 3 of said Bill
of C01nplaint.
(3) Defendant alle~cs that it is without knowledge or
information sufficient. to form a belief as to the truth of tl1e
a.Uegation contained in the first sentene.e of Paragraph 4 of
said Bill of Complaint and accordingly denies the same.
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Defendant admits the allegations set forth in the remaining
paragraph aforesaid.
(4) Defendant denies the allegations of Paragraphs 5, 6,
7, 8, 9, 10, 11, 12 a.nd 13 of the Bill of Complaint.
page 27 ~

'VI-IEREFORE, Tulip Realty Company of Virginia, Incorporated, one of the defendants herein,
prays that the pra.yer contained in the Bill of Complaint
filed by the plain tiffs in this suit be denied and the same
be dismissed with cost in this behalf expended.
TULIP REALTY COl\IIP ANY OF
"VIRGINIA, INCORPORATED
By ALFRED J. I{IRSH
Counsel, Suite 202, Seay Building, 3122 \Yest Clay Street, Richmond, Virginia.
Filed Oct. 21, 1958.
JOHN ·v. FENTRESS, Clerk
By 1\L \VIIITE, D. C.

•
page 28
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ANSWE1R OF VIR.GINIA SUPER FOOD FAIR STORES,
INCORPORATED.
To the Honorable IIenry \V. 1\IacT(enzie, Jr., Judge of said
Court:

First Defense.
The complainants, jointly a11d severally, fail to state a case
either in law or in equity, against the above defendant upon
'vl1ich relief in any fo1·n1 or 1nanner can be granted.

Secon(l Defe1tse.
The above defendant denies that it is liable to the plaintiffs,
either jointly or severally, in any form or 1nanner; that the
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above defendant is a separate corporate entity and not one
and the same as the other defendants. That this defendant
further alleges that there is and was no privity of contract,
in any form or manner, betw·een the plaintiffs and itself; and,
further, had this defendant been or were a party to the alleged contract, which fact or facts it denies, it is and was
relieved and excused of the performance of said contract by
act of law and/or public authorities which made it impossible
for this defendant to perform and would have
page 29 ~ thereby prevented its performance; and, furthermore, had this defendant been a party to the contract in question with the plaintiffs, which it denies, such alleged failure to perform, if any, was occasioned by an act of
la'v beyond this defendant's control, which made performance
impossible.

Third Defense.
(1) Defendant adn1its all of the allegations set forth in
the Bill of Complaint numbered Paragraph 1 (a) (b) (c)
(d) and (e), but denies the last sentence in said paragraph
that all three parties are, in fact, one and the same entity.
(2) Defendant admits in so far a.s it is advised, the allegations contained in paragraphs numbered 2 and 3 of said
Bill of Complaint.
(3) Defendant alleges that it is without knowledge· or information sufficient to form a belief as to the truth of the
allegation contained in the first sentence of Paragraph 4
of said Bill of Complaint and accordingly denies the same.
Defendant admits tl1e allegations set forth in the remaining
paragraph aforesaid.
( 4) Defendant denies the allegations of Paragraphs 5, 6,
7, 8, 9, 10, 11, 12 and 13 of the Bill of Complaint.

WHEREFORE, ·virginia Super Food Fair Stores, Incorporated, one of t11e defendants herein, prays tha.t the
prayer contained in the BiH of Complaint filed by the plaintiffs
in this suit be de.niecl and the same be dismissed with eost
in tl1is behalf expended.
VIRGINIA SUPER FOOD FAIR
STORES, INCORPORATED
By ALFRED J. l{IRSH
·
Counsel, Suite 202, Seay Building, 3122 \Vest. Clay Street,
Richmond, "'\Tirginia.
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Filed Oct. 21, 1958.
JOHN V. FENTR.ESS, Clerk
By 1\L 'VHITE, D. C.

page 31
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ORDER.

This cause caine on this day to be again heard, upon the
complaint, the pleas in abatement filed herein, the defendants'
answers, and the oral motion of the defendants, Pennsylvania
State Shopping Plazas, Incorporated, and Food Fair Stores,
Incorporated, made December 19th, 1958, to quash the· service
of process upon them, upon the evidence heard orally before
the Court and the argument of counsel; and it appearing to
the Court that by agreement of August 1st, 1956, introduced
as complainants' Exhibit No. 2 in this cause, and the amendlnents thereto and assignments thereof, defendants agreed to
construction for complainants in the Shopping Center to be
located on a portion of the property w·hich is the subject of
this suit a building to be used for the dispensing of gasoline
and accessories; that defendants have failed to comply with
the terms of said agreen1ent and that they have not been
excused from the performance thereof; and it further appearing that the complainants are not entitled to specific performance of their contract, but that their rights lie in an
action for damages for breach of said contract by the defendants, and that a Jury should be impanelled to assess such
damages; and it further appearing that the Court has jurisdiction of the parties and of the subject matter.
UPON CONSIDERATION WHEREOF, the Court doth
ADJUDGE, ORDER and DECREE thatpage 32 }

(1) The pleas in abaten1ent are overruled.
(2) The motion to quash service of proe.ess as to
Pennsvlvania. State Shopping Plazas, Incorporated, and Food
FRh· Store~, Incorporated, is overruled.
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(3) Complainants' prayer for specific performance is de-

~~

-

( 4) The contract which is the subject of this litigation is

a1nbiguous and defendants have not been excused from the
performance thereof; that from the evidence heard before the
Court, complainants are entitled to have a Jury impanelled to
hear and determine the amount of damages which complainants may be entitled to recover of the defendants for their
breach of the agreement which is the subject of this suit.
To all of which action of the Court except the ruling of the
Court as to complainants' prayer for specific performance,
the defendants, by counsel, duly except.
And this cause is continued.
Enter October 2, 1959.
THOS. W. JOHNSTON, Judge.
This order which should have been entered on the 2nd day
of October is this day entered 'l~tun-c p1·o twnc.

page 38
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INSTRUCTION NO. 1.
The court instructs the jury that the measure of damages
to plaintiffs is the value of the lease of the premises in excess,
if any, of the following:
(1) The agreed rent called for by the contract between
tl1e parties dated August 1st, 1956; and
(2) Any expenses or costs which may have reasonably and
necessarily been incurred by plaintiffs under the contract.
Granted 12/15/59.

R. S. W.
page 39

~

INSTRUCTION A.

The court instructs the jury that if you believe, from the
evidence in this case, that Olive had no right to sublet or as-
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sign the lease, then you are instructed that plaintiffs are not
entitled to recover as damages any profits from an anticipated subletting or assignn1ent of said lease.
Granted 12/15/59.

R. S. W .

•

•
page 39A

~

•

•

•

INSTRUCTION B.

The c.ourt instructs the jury that the measure of plaintiffs'
damages, if any, is not the loss of anticipated profits from the
business intended by the parties to be conducted on the
premises for the reason that such damages are too remote
speculative and uncertain to be awarded.
Granted 12/15/59.
R.S.W.

•

•
page 40

~

•

•

INSTRUCTION NO. B-1.

The court instructs the jury that if you find that the contract of lease was non-assignable, that is, it could not be
transferred or sub-leased, then the plaintiffs are not entitled
to general damages as defined in Instruction No. . . , a.nd you
shall n1ake no award therefor.
Refused 12j15j59.
R. S. "'\V.

•

•

•

•

•

Before the Hon. Robert S. "'\Vahab, Judge, Princess Anne
County, ·virginia, Felnuary 1, 1960.

•

•

•

The Court: ~Ir. l\Iays, a.s far as the verdict being
excessive and punitive is concerned, one is that you
could not get the flavor of your case before the jury because it
was before the jury purely on the question of damages and not

page 47

~

•
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how this breach ca1ne about. Of course, under the.· decree
entered by Judge J'ohnston, that is how the case had to be submitted to the jury.
Then I think you also made the statement that by the tone
of the testimony of the plaintiff the verdict 'vas excessive,
and I think you referred to the fact that they only 1nade $2,000.00 the last year they were in business.
Now, as has been pointed out the Court questioned the
plaintiff in that regard when he testified, that there was so
little overhead, variable overhead involved in making deliveries, picking up the fuel from the storage tanks of the
jobber and delivering it to the dealer, that n1ost of
page 48 ~ the overhead was fixed, and after a certain point
where the Yoh1n1e of business justified it took care
of the fixed overhead; that actually his gross receipts practica.Ily becanw his net receipts, and what little expense was
involved was taken care of by the one cent a gallon that was
allowed for delivery, or whatever it was for delivery. And
that that took care of all of it.
It seems almost incredible that in that kind of business
that there was not son1e variable overhead attached to doing
business.
Although your rnte of expense would not be in proportion
as your volmne increased, certainly there was some increase
in your operating expense over and above what was allowed
by the producer. The producer, I presun1e, allows this onethi nl t
lf r. 1\fays: Y (lS, sir, that is correct.
The Court: That is the reason I asked that question.
But the nwre fact tl1at he only n1ade $2,000.00 a
pngc 49 ~ year the la~t year he was in business did not mean
that his operating position could not be greatly
improYed. Apparent!~~ that was what he was counting on.
That, I rertainlY didn't think, and I don't think now that if he
had acquired this additional outlet that. his profits would have
heen the smne or perrentagewise as long as they were without
it. But the iury heard all of that eYiclence, and I will certainly
say this: If it was damaginp: to either side it. was certainly
n1o1·e dmnaging- to tJw plaintiff than it was to the defendants.
It wasn't asked for either side: it was simply to get the
fncts hefore tl1e jury and also dear up the question in the
mind of the Court, so I don't think that his testimony that he
n1ade $2,000.00 a .year before is din1inutive of the value of this
lease. I think it n1ay have son1e bearing on it, but there
again the jnry heard it, and I think it was a
page 50 ~ question fo1· thmn to decide.
Then )f 1·. )fa~~s at long last (lOmcs to tlw m·gu-
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ment that the jury necessarily refused what they considered to
be profits and determine the value of the lease.
I am glad for son1ebody in this case to decide that question
for the Court, particularly since that is contrary to the position that you have taken all the way through, Mr. 1\tiays, in
that the profits should not be mentioned because they were
necessarily too remote and too speculative in an enterprise
of this kind, so we tried it on the theory that the damages
were the value of the lease less the rental and any other
operating expenses necessarily incurred by the plaintiffs.
1\Ir. Mays: I take it again, if I n1ay say, your Honor is
thinking out loud no,v. I am certainly not in accord.
The Court: \Yhy, certainly. \V ell, I will say you carried
your position a little bit further, that even though
page 51 ~ it was submitted to the jury on the question of the
value of the lease that it necessarily involved a
consideration of the anticipated profits under the enterprise,
and I think that is true, and we all recognize that.
As I said, I thought the case should have been tried under
that theory. I think where there are standards of measure
in a particular industry or a type of business that can be acquired that you can use such a measure of damages, but there
again you agreed on it to be tried on a different theory, and I
think this was that type of business because of these particular
factors that were referred to throughout the whole trial.
1\lr. Smouse referred to a standard yardstick, low volume;
you have 30,000 gallons a month; 13.6 per cent anticipated
profit, I presutne, I don't know what it 'vas. But nevertheless
we handled this case on tha.t basis.
So much for the question of the verdict being
pag·e 52 } excessive and/or punitiYe. The defendants also
argue that the verdict was contrary to the law
ancl the evidence, and there was no eYidence to support it.
I think what I have said about the evidence before the jury
has already taken care of that particular ground of objection.
Gentlemen, in a. case of this kind it is within my power,
and I would very readily say tl1at I think that the verdict
ought to be set aside, but the law as fixed by the Supreme
Court, and I think it is right, that und(lr our syRtem of trial
by jury the Court eannot substitute its discretion for that
of the jury.
If Mr. Mays and ~Ir. Simpson could tell me how I e.a.n
sa.y that this verdict is excessive and ought to lle set aside
I will be glad to hear furthe1~ from you.
l\Ir. 1\fays: Well, I will only say what I have before, and
that is that the plaintiff has put this case on the basis of
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profits, and you say we elected to try it on that basis.
The Court : No, you wouldn't.
Mr. ].\'lays: No, sir.
The Court: You didn't want anything, that both sides
wouldn't say anything about profits.
Mr. Mays: But that is what they introduced.
T·he Court: You took the position it was entirely improper
because your position was it was too speculative and too remoteJ.\.fr. Mays: That's right.
The Court: -in a new business and ought not to be allowed.
Mr. Mays: That is still our position.
The Court : You avoided it like the 1\feasles-that is the
value of the lease.
Mr. Mays: That is still our position, sir. I am not aware
we have changed it. It has been our position from the beginning, and we think here 've are dealing with something
speculative and, therefor·e, the jury should have
page 54 ~ had the matter taken out of their hands, because
there was not sufficient testimony there. It was of
the wrong kind; and since there was not sufficient testimony
there, keeping in mind that Judge Johnston had indicated
there was a breach, and the present Judge felt boundThe Court: I certainly don't share that opinion. I think
if there was a breach then plaintiff was entitled to re00ver.
1\{y only position is that I think it was done under a different
theory than the one counsel for the plaintiff chose to employ,
which he had a perfect right to do, and he has, of course,
relied as to the law laid do'vn in the North Carolina. decision,
as I recall.
1\fr. Kellam: Yes, sir, and approved in the Sinclair case
too.
Mr. Mays: I did not n1ean to debate it. lmerelv responded
to your Honor's question.
·
The Court: I can very truthfully say that if I
page 55 ~ had been sitting as a jury that I would have discounted some of these figures as to the value of the
lease, because I would have felt that the variable overhead of
the plaintiff was bound to have been more than he had testified to.
I don't tl1ink there is no question in my mind ahout that;
but there was no evidence before the jury. They have got to
base their deliberations on the evidence. They cannot go
outside of the evidence. They can interpret the evidence in
accordance with their e,~eryday experience, but they ~annot
go outside of it.
page 53

~
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I am going to be frank. This case concerns me so much
because I think the verdict is high.
1\fr. Mays : I am in accord, and I can onlyThe Court: And I think it is more than what the plaintiff
is entitled to recover.
wir. 1\!Iays: Yes, sir, I felt sure your Honor felt
page 56 r that way, and I can only at tha.t point refer to the
A 1ne1·ican Oil C01npa'ny against Nicholas, in 156
Virginia, page 1. And at page 12 the Court said this, and I
quote:
''The trial Judge is more than a mere umpire in the trial
of a common action. Whether or not the sum awarded by the
jury is inadequate or excessive is a legal question addressed
to the sound discretion of the Court to ascertain his supervisory power over verdicts to prevent gross miscarriage of
justice.''
So that the Court of Appeals has clearly recognized there,
it seems to n1e, that where the trial judge has the feeling that
your Honor has expressedThe Court: I haven't expressed a gross nuscarriage of
justice. I think it is more than the plaintiff was entitled to
recover from my viewpoint. That is as far as I have gone.
1\ir. }\!lays: Very ,,.,.en. I wanted to quote from
page 57 ~ this because it does point out so clearly, as the
Judge said, it is often more than an opinion here,
and if he feels that there is a 1niscarriage of justice as described here, that it is the duty of the Court to do something
to set it aside, and we feel that your Honor has gone right
far in establishing that in his observation.
The Court: If you will go a little further, 1\'[r. 1\{a.ys, in
some of the latest decisions and the rules that the Court has
laid down as to what the Judge must find before he can arrive
at the conclusion that there has been a gross miscarriage of
justice or as usually stated, that the size of the verdict is so
excessive as to be shocking, or so inadequate as to be shocking,
it said that the Court must find that the verdict reflects
prejudice, corruption ·or mis.take on the part of the jury, or
in its opinion so excessive or so inadequate as to be shocking
in tl1e minds of reasonable men. Tha.t is the rule.
page 58 ~ I think that there is a case in the advance sheets
in which tl1ey reiterate that. It may be in the last
volume, I don't recall. You gentlen1en have probably read it,
and that is what the Court has got to find.
I think looking at the evidence that is favorable to the
plaintiff, which I have to do on your motion to set aside tl1is
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verdict as contrary to the law and the evidence, the most that
I can say is that if I had been sitting as a jury that I would
have discounted these various opinions as to the value of this
lease by more than the jury did, because I would have felt the
variable overhead was more than they had taken into consideration; but I can't say that the jury was mistaken with
the evidence that they had before them in not doing so. That
is about the "ray I see it, gentlemen.
~Ir. J\:Iays: \Veil, your Honor, there are things here that
are innuendos in a sense, and they said that we are left with
the burden of proof. That isn't so. The burden is
page 59 ~ really on the other side.
The Court: Well, this is on the motion to set
aside the jury's verdict.
~Ir. J\tlays : lVIy associate tells me that maybe I misled
the Court unnecessarily. I meant innuendos in the course
of the trial, of course.
The Court: What innuendos do you have reference to?
Mr. 1\fa.ys: Well, I had in mind the flavor for one thing, the
nature of the breach, the willfulness of the breach. The
picture the jury has, your Honor, I think, is this: That here
are some big northern corporations dominated by people
who are not of the same kind of people we ha:ve here who
l1a.ve acquired the land and we are not going to let him get
himself a filling station and they just simply say, no we've
got your land no'v and we are just going to turn you out.
Now, I think that is the sum and substance of
page 60 ~ the feeling of the people on that jury, because they
haven't found out, they don't know 'vhat happened
before the chancellor. They don't know what the defendants
here have sought to accmnplish.
The Court: 1\Ir. J\fays, what you say maybe true, sir, but
aren't you again asking me to go back beyond Judge Johnston 's decree 1 If Judge Johnston has committed an error I
think you have made your exceptions and saved those points;
have you not Y
lVIr. 1.\fa.ys: Oh, I have.
The Court: And I think that is where you have to remedy
that situa.t.ion, if there l1as been error. I haven't even gone
hack on that. I have handled this case from Judge Johnston's
decree on.
Mr. 1\fa.ys: I fully appreciate that, butThe Court: And I am not in a position to say I agree with
you or don't ag·ree with you, because I have taken that position
consistently and I am going to continue to do so.
page 61 ~ 1\fr. Mays: I am not quarrelling with that so far
as you are concerned, sir, but I was trying to re-
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spond to what your Honor had said about innuendos.
The Court: That may be true.
Mr. Simpson: Your Honor, I have just one remark or two,
or a little observation in regard to the matter that was held
in chambers on the morning of the trial in a pretrial conference.
The court reporter was not present at that time, and it was
on this occasion that your Honor had ruled that we could
not get into evidence the reason why the defendants did not
build the service station at that location. Your Honor gave
us our exception to that. In any event, as Mr. Mays stated,
've were unable to get to the jury the reason that we could
not put the station there.
We had two witnesses, Mr. Gamage and Mr. Williams, the
building inspector that I had previously interviewed, and
in view of your Honor's ruling, of course, we did
page 62 ~ not call those two witnesses. Like Mr. :h1:ays says,
that's why the jury was left with the impression
that was a wrongful and willful act on the part of the defendants, and like Mr. Kellam argued, that we made a sacred
bound contract and then just disregarded it. So, we were
left at the mercy of that argument and that impression, because we could not get before the jury the evidence as to
why it did not fulfill the obligation.
The Court: Mr. Kellam did not go that far in his argument.
He was talking about the fact that they were coming in here
and asking and telling you this lease was worth nothing, that
they had entered into an agreem.ent with the man and he
wasn't going to n1ake a dime out of it.
1\ir. Simpson: I am still devoting my attention at the
moment to what had transpired in chambers in the absence
of the court reporter on the morning of the trial,
pa.ge 63 } in the pretrial conference we had.
~,
·
The Court: Well, I don't think there; is any
question that the Court ruled that the only issue to go to the
jury was the amount of the damages and that only the evidence pertaining to the amount of damages would be admissible.
'
Mr. Simps·on: And your Honor overruled our objection and
we· saved our ·exception on it.
The Court: Yes, you did.
Mr. Simpson: During the course of that argument I had
brought out. this as the reason why I thought that we should be
permitted and allo·w·ed to get before the jury why this facility
was never erected, and in it, I recall specifically stating that
it creates a. situation where a party, knowing that he had no
rigl1t in the first:·instance to be in a.n ·equity court, and know-
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ing the manner that he should bring his suit on the law side
of the court, and would purposely not do that as
page 64 r was done in this case, but where a plaintiff would
purposely bring a suit on the chancery side of the
court, knowing that he had no relief and was not entitled
to any relief, and have the court rule as it did in this· particular case that there was a breach, and then submit to the law
side, the common law side the extent of the damages without
letting the jury know why the party obligated did not put
the station or fulfill his agreement-The Court: }fay I ask you just one question. Did the
Court, after the decree had been entered that the question
that should go to the jury is the measure of damages, the
cha.ncellor having determined there was breach of contract by
the defendants, that they were liable to the plaintiff having
denied specific performance of the contract and having
resolved the ambiguity-wasn't the a.mbiguity by the chancellor resolved?
~fr. Simpson: Yes, your Honor.
The Court: And then stating in the decree
page 65 ~ that the n1atter should go to the jury on the question of damages only, did this Court in subn1itting
the case to the jury on the question of damages have any right
to submit that eitl1er party can go into the question of the
breach of contract~ If I did, and if I should have, if you
can show me where I did, then I committed that error, not
.Judge Johnston.
~fr. Simpson: If I can show you where your Honor-. 1
The Court: That I should have after Judge Johnston had
entered the decree that the case should go to the jury on the
question of damages only, if I committed error in ruling that
the onlv evidence which would be admissible would have to
bear on.. the question of da1nages and not any evidence as to the
breach of the contract.
1\fr. Simpson: Yes, sir f
The Court: I n1ade that. ruli11g. If you can show me I am
in error on that, then I have committed the error.
page 66 ~ '\Vould you like to have additional time to look into
that question? You haven't touched on this point,
gentlemen, I don't believe, tl1is afternoon to any extent. Are
you prepared <>r would you like additional time and submit
l>riefs on it? We have l1een exchanging conversation back
and forth which I realize is not the most judicious way to try
to arrive at a decision, but this· case gives me considerable
<'Oncern, and I wanted you to J\now exactly the way I was
thinking.
I am pretty well satisfied on all these· points that we have
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argued. I would be willing to hear additional arguments
fron1 you gentlemen either orally now or at a. later date,. or by
the submission of just in the fonn of a n1mnorandum or briefs,
if you please.
l\Ir. ~fays: I should like to be able to submit a memorandum.
The Court : Just on this one question.
Mr. Mays: I might say we have done right
page 67 ~ much 'vork in that knowing· at this stage it would
becon1e vital; but we thought w·e would be foreclosed so far as your I-Ionor is concerned, and that is the
reason we did not corne forth with it today.
The Court: Well, I have taken the position that this decree
prohibits me from letting you introduce evidence before· the
jury impanelled to try the question of damages as to the
breach of the contract, or any evidence which pertain to the
breach of contract.
If you can show n1e I 'vas wrong that was my error. I am
sin1ply taking the position I am not going to overrule what
Judge J.ohnston already has done.
Air. Mays: I wouldn't know 'vhether we can do without a
brief until I have a transcript of the last few pages of your
Honor's observations, and n1aybe it would be 'veil to get that
from the reporter.
The Court: First let 1ne ask you would you like
page 68 ~ to argue it orally or would you be satisfied to submit briefs f
~Ir. 1\fays: I will be happy to submit briefs.
The Court: Mr. l{ellanl?
1\fr. l{ellam: No, sir.
The Court: Just on this one point. I will give you enough
time. I realize the importance of this case by the size of the
verdict alone. As a matter of fact I think it is probably
the largest verdict we ever had in this court. 1\Ir. Kellam
would know more about that.
l\ir. Kellam: It is the largest.
The Court: It is the largest I ever recall. 1\Iy memory
only goes back about eight or nine years, or ten years.
l\I r. Mays: \V ell, sir, if 've might have from the reporterThe Court: Ho,v much time would you like, 1\Ir. 1\fays?
Mr. Mays: If we might haYe from the reporter
page 69 r precisely "rha.t our point is. I want to be sure to
have it exactlv.
Tl1e Court: Whether or not this Court comtnittecl-do you
want me to restate it Y
1\[r. Mays: Yes, sir.
The Court: Whether or not tl1is Court. committed error in
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ruling that only evidence as to· the damages could be introduced before the jury impanelled to hear that question, and
that no testimony as to the breach of the contract would be
ad1nissible. I think that is about the way I ruled.
1\Ir. Kellmn: Yes, sir, that is n1y understanding of it,
su·.
1\ir. Simpson : Your Honor, there is a question. You may
be discussing something that does not really make any difference, but my impression is it has to do with the fact there is
no evidence a.s to the question why the defendant failed to put
up the building.
The Court: That isn't what I said. I held that
page 70 ~ that it did not have anything to do 'vith the damages, therefore it is not admissible as to the circumstances surrounding the breach and circumstances surrounding w·hy they failed to build the station .

page 73
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April 14, 1960.
David J. Mays, Esquire
Attorney-at-Law
State-Planters Bank Building
Richmond, Virginia
Robert L. Simpson, Esquire
Attorney-at-Law
210-25th Street,
·virginia Beach, Virginia
Richard B. l{ellain, Esquire
Attorney-at-La,v,
Board of Trade Building,
Norfolk, Virginia
Gentlemen:
After consideration of the memoranda submitted by counsel
for the parties in this case following oral argument on February 1, 1960, on the defendants motion t.o set aside the verdict of the jury returned on Decernber 16, 1959 on the grounds
that the verdict was contrary to the law and evidence and
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that it was excessive and punitive, the court is of the opinion
that the motion should be overruled and judgment entered
on the verdict.
Essentially, the defendant's contention is that the court
committed error in ruling that the defendants would not be
permitted to introduce evidence as to the reasons they
breached the contract which would have tended to mitig·ate
the award of damages claimed by the defendants to be excessive and punitive.
page 74 ~ This suit was originally instituted in chancery
and came on for hearing on October 2, 1959, before the Honorable Thomas N. Johnston, sitting as Chancellor. By order of that date Judge Johnston found:
''That by agreement of August 1st, 1956,-defendants
agreed to construct for con1plainants a building to be used for
the dispensing of gasoline and accessories; that the defendants have failed to comply with the terms of said agreement
and that they have not been excused from the performance
thereof ;-and that a jury should be impanelled to assess such
damages.''
Judge Johnston decreed that:
"The contract whic.h is the subject of this litigation is
an1biguous and defendants have not been excused from the
performance thereof; that from the evidence heard llefore
tl1e Court, complainants are entitled to have a .Jury inlpanelled to hear and determine the amount of cla1nages which
complainants may be entitled to rec.over of the defendants
for their breach of the agTeeinent which is the subject of this
suit."
Therefore, the only issue presented to the jury was the
question of damageS'. Any evidence as to the reasons or circumstances surrounding the breach of the contract were irrevelant to the issue before the jury. The jury was inst.rncterl
as to the measure of damages and nothing in the court's
instruction could be construed as permitting the jury to consider or a'va.rd punitive damages. The measure of the
plaintiffs' compensatory damages is completely unaffected by
any reasons for or circumstances surrounding the breacl1 of
the contrac.t.
page 75 ~ Under the evidence the jnry was justified in concluding· that the plaintiffs 'vere entitled to damages
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of $65,000.00 for the defendants' bre~h of their contract to
build and lease for 20 years a gasoline service station. The
plaintiff, James F. Olive testified tha.t the adjusted net value
of the lease for the 20 year term was $128,754.00. The witness,
R. L. Smouse testified the value of the lease for the term
was $95,760.00.
For the reasons stated the court will enter an order overruling the motion to set aside the jury's verdict and enter
judgment on tl1e verdict, which I will ask 1\{r. J{ellam to prepare and submit to the court endorsed by counsel.
Very truly yours,
ROBERT S. WAHAB, JR.
RSWjrjjsg.
page 76
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DECREE.
This day came again the parties, by counsel, and the Court
having materially considered' the written motions of the defendants to set aside the verdict of' the Jury and enter judgment for the defendants, or, in' the alternate, to set aside the
verdict of the Jury and grant them a ne'v trial, doth overrule· said motions, the Court being of the opinion from the
evidence that the Jury 'vas justified in concluding that the
plaintiffs were entitled to damages of $65,000.00, as expressed in letter addressed to counsel dated April 14, 1960,
reference to which is hereby made.
'VHERE.FORE, it is ~onsidered and DECREED by the
Court that the plaintiffs recover of the defendants the su1n
of $65,000.00, with interest from December 16, 1959, until
paid, together with their costs herein expended.
To all of which action of the Court, · the defendants, by
counsel, duly except. And the defendants have signified
their intention to apply to the Supreme Court of Appeals
of Virginia for a.n appeal and supersedeas to said decree, and
it is DECREED that enforcement of said decree be suspended
for a. period of sixty days from this date, ~1pon defendants,
or some one for then1, executing a bond before the Clerk of
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this Court in a penalty of $70,000, . with surety deemed
sufficient by the Clerk, payable to the Commonwealth and
conditioned according to law.
Enter 5/20/60.

R. S. \V.
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page 79 ~

NOTICE OF APPEAL AND

ASSIGN~fENT

OF ERR.OR.

To John V. Fentress, Clerk of the Circuit Court of Princess
Anne County:
Pursuant to Section 4 of Rule 5:1 of the Rules of the
Supreme Court of Appeals of Virginia, Notice is hereby given
that Pennsylvania State Shopping Plazas, Incorporated, Tulip
R.ealty Cmnpany of Virginia, Incorporated, Food Fair Stores,
Incorporated, and Virginia Super Food Fair Stores, Incorporated, will petition the Supreme Court of Appeals to
grant them an appeal from the final order in this cause, which
order was entered on the 20th day of May, 1960.
An appeal is sought in a controversy arising out of a complaint filed by James F. Olive seeking specific performance
of a contract to lease, or in the alternative damages for breach
of said contract. The action of the court in impaneling· a jury
to assess damages for failure to perform, and in entering final
judgment in the amount of $65,000.00 are the actions from
w·bich an appeal is sought.
Assignments of error are made as follows:
1. The Court erred in finding that the defendants had not
been excused fron1 performance of the contract of
page 80 ~ lease because of impossibility of performance.
2. The Court erred in retaining jurisdiction and
impaneling a jury to hear and detern1ine the amount of damages, and in not transferring the case to the la"r side of the
court pursuant to §8-138 of the Code of Virginia as amended.
3. The Court erred in refusing to set aside the verdict and
enter judgment for the defendant on the ground that the damages were not proved with the certainty required by law.
4. The Court erred in refusing to set aside the verdict and
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J arnes P. Olive.

grant a new trial on the ground that the verdict was excessive
and punitive.
PENNSYLVANIA STATE
SHOPPING PLAZAS, INCORPOR.ATED, TULIP REALTY
COMPANY OF VIRGINIA, FOOD
FAIR STORES, INCORPORATED, VIRGINIA SUPER
FOOD FAIR STORES, IN CORRATED
By JOHN W. ED~fONDS, III
Of Counsel.
DAVJD ,J. 1\fAYS,
JOHN W. ED~IONDS, III,
TUCKE.R, MAYS, MOORE & REED, p. d.,
1407 State-Planters Bank Bldg-.,
Richmond, Virginia.
Filed Jul 14, 1960.
JOHN ·v. FENTRE.SS, Clerk
By R. H. ""\~TEST, D. C.
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•
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•

•

•

•

•

\Tol. I
9/21/59
page 9}

1\I,R. ,JAJ\fES F. 0 LIVE,
Plaintiff, having been first duly sworn, upon being called to
witness stand, was examined and testified as follo,vs :
DIRECT EXAlVIINATION.
Examined by Mr. Kellam:
Q. You are ~Ir. James F. Olivej
A. Yes.
·
Q. You are one of the Plaintiffs narr1ed in this suit?
A. That's right.
Q. And Eastern Supply Corporation is the other Plaintiff's

30

Supreme Court of Appeals of Virginia

James F. Olive.
name in the suit. At the time of the institution of the suit,
'vere you connected with Eastern Supply Corporation Y
A. Yes, sir. I was President of Eastern Supply Corporation.
Q. Did you have any negotiations with one Law·vol. I
renee Goodrich in connection with the acquisition
9/21/59 of a piece of property at the intersection of Mona
page 10 ~ Avenue and Little Creek Road, Princess Anne
County?
A. Yes, sir.

•

•

•

•

•

•

. .

•

•

\To}. 1
9/21/59
page 13 ~

. .

.

Q. Mr. Olive, I l1and you a letter dated July 13, 1956, addressed to ~£r. James F. Olive, President, Eastern Supply
Corporation, care of Goodman, Segar and Hogan, Inc.,
l{resge Building, Norfolk, signed by Food Fair Stores, and
ask you if you received the original of that letter?
A. Yes, sir, I did.
\Toi. I
9/21;'59

page 14

•

•

•

•

•

•

•

•

•

•

~

The Court: This is "Plaintiff's Exhibit 3."

•

•

•

•

•

Q. I hand you a paper dated February 11, 1957, n1arked
'' .A.ssignment of Contract'' signed by Pennsylvania State
Shopping Plazas and ask you if you received the original
of that paper?

•

•

•

•

•

lVfr. Kellam: Tha.t is the original. Offered in evidence.
The Cotrrt: "Plaintiff's Exhibit 4."
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~{r.

Kellam:
Q. I hand you copy of an agreement dated January 29,
1957 between Eastern Supply Corporation and Tulip Real
Estate Company, Inc., and ask you if that is a carbon of the
original which 'vas executed by you 1
A. Yes, sir, this is.
l\1r. l{ellam:

We offer that in evidence.
The Court: ''Plaintiff's Exhibit 5. ''

·vol. I
9/21/59
pag-e 15

Mr. l{ellam:
Q. Mr. Olive, after you had entered into a con~ tract with Goodrich for the acquisition of this property, did you contact anyone or did anyone contact
you in connection with the sale of the property which ultimately culn1inated in a sale to Tulip Real Estate Company Y
A. Yes, sir. I purchased the land in order to build a service
station but the real estate agent handled the transaclion for
111e a few days after I had made the purchase, suggested that
Food Fair Stores, Inc. in Philadelphia were interested in the
site.
:Mr. J{irsh: I ob;ject to any conversation between him and
l1is own agent.
The Court: Sustained.
J.\IIr. J(ellam :
Q. Following information from your agent, did you have
any conversation with any individual from Food Fair Stores,
Inc. or Pennsvlvania State Plazas f
A. Yes, sir: Shortly after that, there were, I believe, two
representatives of Food Fair Stores who came to Norfolk
and who called me on the phone and invited me to their hotel
roon1 to discuss the property we are talking about here.
Q. Do you remember the names of either one of them or
l)ot.h of them!
A. 1\fr. Tucker 'vas one of them. I don't recall the other
name. I believe it wa.s Mr. Synes. I am not certain. I don't
recall if on that. first occasion he was here or simply Mr.
Tueker, but they got in touch 'vith me and asked
"'\T ol. I
me to come and talk with them about the property,
9/21/59
obviously as a follow-up from the broker's sugpap:e 16 } gestion.
Q. Following that conversation-
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J a'Jnes F. Olive.
The Court: '\Then did these two gentlemen come to Norfolk¥
. .\. \;ery shortly after we 1nade this contract which 'vas, I
believe, in June.
l\fr. l(irsh: Is that all before August 1st 1
The Court : What year t
A. 1956.
~Ir. Kirsh: If Your Honor please, I renew my san1e objection.
The Court: Overruled.
Mr. Kirsh: Same exception.

l\Ir. l{ellam:
Q. Following that conference, did you have a further conference with them 1
A. I was in a little bit of a situation in that in buying· the
site that I had, I had to build a service station on it before a
certain tin1e ran out or I wouldn't have the money to buy the
property. It was imperative that I build a service station as
I originally intended to or make arrangements with Food Fair
Stores before a certain date expired or I w·ould be in financial
difficulties. I would have a hard time meeting the payments
on the land.
So, after repeated telephone calls to Philadelphia and
actually, Food Fair Stores, well, actually talking to :Nir.
Tucker and to ~Ir. Calhoun, I finally 1uade a personal appointment with l\Ir. l\{arcus to finalize our negotiations
Vol. I
with Food Fair. I had to do it. That's the reason
9;21/59 I went to Philadelphia and talked to him because I
page 17 ~ couldn't get him down here.
Q. At the tim.e you went to Philadelphia to talk
to l\Ir. 1\.fa.rcns and the other persons, did yon at that time
have a pern1it to construct a gasoline service station!
A. Yes, sir, I did.

•

•

•

•

Q. ''TJ1at, if anything, l1ad you done about the use of the
property such as obtaining permits prior to the time you went
to Philadelpl1ia to talk to Food Fair 1

•

•

•

•

•
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Vol. I
9j2lj59
page 18

A. I had built other service stations before. I
did accomplish something. I found out what the
~ setbacks were going to be on that particular secti.on
of Little Creek Road. I got application for use
permit at Princess Anne County and secured permit for same
and made certain our plans which we·re complete, that they
were all in accord with the legal requirements of this county.
~:fr.

l(ellam :
Q. Plans for what 7
A. For the construction of the service station.
Q. "\Vhen you went to Philadelphia, did y<>u take any of
those things with you 1
A. Yes, sir, I did.
Q. What did you take with you?
A. I took a plot plan of the property as I envisioned building· the service stati<>n that would have met my requirements.
Q. "\Vhat did you do 'vit.h them when you got to Philadelphia¥ "'\Vhat else did you carry with you, if anything,
besides the plot plan~
A. I had a layout of the property. I don't recall whether
I had the use permit with me at the time.
Q. Did you advise them anything about the· use permit?
A. Yes, of course. There was a whole battery of legal
officials in their office. They had their lawyers, architects,
real estate people in the office. We were diwussing this thing
and everyone wanted to know all about the property.
I answered all their questions and pointed out the requiretnents of Princess Anne County in building service stations.
·vol. I
9/21/59
page 19

~:fr. l{ellam: We offer in evidence certified copy
of minutes of Board of Supervisors, July 16, 1956,
granting tl1e user permit for service station at
~Ion a A venue and Little Creek Road.
The Court: ''Plaintiff's Exhibit 6. ''
~

1\Ir. J{ellam:
Q. 1\Ir. Olive, I hand you a. blueprint which is marked ''plot
plan proposed lessor-built service station, northeast corner
of Little Creek Rond at l\fona Avenue, Princess Anne
County.''
1\fr. J{irsh: Wl1at is the elate of tl1at~
1\fr. Kellam: Drawn 1\Ia.y 29, 1956.
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James F. Olive.
~Ir. !(irsh: I renew my same objection plus the fact that
this was even before he, from },fr. Kellam's opening statement, acquired the property.
The Court: W asn. 't it the testimony of the witness that
he took this plan of the station plus the information concerning the use permit to Philadelphia?

A. That's right.

The Court: When he talked with officials of Food FairY
That is my understanding of it.
~Ir. IGrsh: Something like that.
~fr. Kellam: Yes.

A. Yes, sir.
The Court: I will admit the plan. I have already marked
the minutes of the Board of Supervisors of Princess Anne
County as ''Plaintiff's Exhibit 6. '' Note your exception.
Vol. I
9j2lj59
pag·e 20

Mr. l{ellam:
Q. This is a copy of the plan you carried with
youY
A. Yes, sir.
~

The Court: "Plaintiff's Exhibit 7. ''
~Ir.

l{ellam:

Q. Mr. Olive, at that conference can you tell us who was

present or some of the people who were present Y
A. Well, I was dealing with 1\{r. Meyer Marcus and various
people came in and out of the office. They do have a large
staff there. I recall Mr. Synes. I don't think Mr. Calhoun
was there at the time, but he was a member of the real estate
department that I had met before and worked under Mr.
Synes, if I am not mistaken.
Q. Who was Mr. Synes?
A. He was director of real estate.
The Court: You referred to their president or its president. What company or corporation are these parties whom
you have mentioned connected withY
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A. These are all employees or officers of Food Fair Stores,
Inc.

Mr. Kellam:
Q. Do you remember anybody else either by title or name
who was present Y
A. I don't. recall the names but I do remember there was a
Ineiuber of their legal department there and a member of the
architetural department which I think was Mr. Befano, and
Mr. Synes of the real estate department, and I beV ol. I
lieve that is all I recall.
9/21/59
Q. At that conference, you say you carried a
page 21 ~ copy of this plot plan and the proposed location of
the station as you originally planned it and you
discussed with them the use permit. What else 'vas discussed
in connection with the station or other buildings on the plotY
What did you tell them, if anything, about the requirements
of the county?
A. I believe, no, well, I am sure I mentioned to them~fr. Kirsh: Your Honor, I'm sorryThe Court: I understand your position.
Mr. Kirsh: I don't care what he told them he believed. If
it was a law or son1ething, it should have been put in this contract and what he believes, that is an expression of an opinion.
The Court: I think it would be proper to ask him what was
told him and anything of tha.t nature. Sustain the objection
as to what he believed.
~fr. Kellmn: I believe the statement he used was, "I believe I told them.''

Q. Mr. Olive, state as best you can remember what you
said to them and what they said to you.
A. vVe discussed the location of the service station and they
wanted to kno"r what would be best for me and I pointed Ollt
that rig·ht. where we had designed the station would be the
hest thing in my estimation for the location of the service
sta.tion. I a.m referring to the officials, to the people of Food
Fair Stores, Ine.
They mentioned to me then that in order for them to secure
·
approval or to approve the contract themselves,
Vol. I
they would have to have flexibility in the location
9/21/59 of the service station along Little Creek Road
page 22 ~ befa.use the design of the overall shopping center
had not been crystalized and that there might be
some variance in its location.
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Since they were in the merchandising business and since, in
other stores, they operate have gasoline outlets and have legal
talent there, I assumed that my mentioning of the use permit
requirement was necessary.

•

•

•

•

•

Q. What was said by you and ·what said by them 7
A. I pointed out to them the existence of use permit requirements in Princess Anne County.
Q'. Such as whatt
A. Such as a use permit as required. It has to come before
the County Planning Commission in order to get a use permit for an automotive service station. I pointed that out to
then1. I mentioned to them the requirements for certain setbacks to conform with the regulations of the Highway Department and in other ways made them aware of the hurdles
that are to be overcome in arriving at a service sta.tion site.
The Court: 1\Iade them aware of what Y
A. The legal requirements for locating a service station.
Vol. I
9/21/59
page 23

~

1\:I:r. l{irsh: You said the ''hurdles,'' didn't you?

A. Yes, sir; hurdles to be overcon1e; yes, sir.

:Nir. Kellam:
Q. How· long were you there, 1\fr. Olive?
A. I stayed in Philadelphia a day and spent three hours in
the Food Fair organization and of that, approximately one
hour with l\lr. Marcus.
Q. Following tha.t discussion, when was the contract ·which
is "Plaintiff's Exhibit 2'' entered into?
A. The contract, we agreed on tl1e terms in 1\Ir. Marcus's
office at tl1at time and I then returned to Norfolk and the
contract 'vas signed by 1\{r. Marcus and forwarded to me for
signature, which I did.
The Court: This contract bears date of August 1, 1956?
1\fr. l{ellam : Yes.
The Court: That is t11e date of tl1e signing of tl1e contract.
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The clause at the end refers to the date. I assume that was
August 1, 1956?
Mr. Kellam: Yes.
Q. Do you ren1ember what da.y you were in Philadelphia Y
A. Not exactly.
Q. Do you know whether the contract was dated the same
day you were there or not?
A. I don't recall.
Q. You say the contract was signed when it came
Vol. I
to you and then you signed it in Norfolk Y
9;21/59
A. I would say ''Yes.''
page 24 ~ Q. 1\{r. Olive, there is attached to the contract a
memorandum in which Eastern Supply assigns all
its rights to Pennsylvania State Shopping Plazas 'vhich was
signed by you, and you are familiar with that, are you not?
A. Yes, sir.
Q. It was attached to the original contract?
A. That's right.

The Court : What is the date of that?
Mr. Kellam: It is not dated at all, Your Honor. vVe don't
have the date. The only copy we have is not dated. Unless
the Defendants have the date of it, I am sorry we are not in a
position to answer it.
Q. Following the execution of that contract, was there some
amendment to it?
A. Yes, sir.
Q. Is that the amendment ·which is ''Defendant's Exhibit

1 '' ~

A. Yes, I recall that.
Q. Relative to the purchase price, adjustment of the purchase price?
A. Yes, sir.
Q. Following the amendment to the contract, was title subsequently transferred to the property?
A. That's right.
·vol. I
Q. Mter the signing of the contract, dated Au9/21/59 gust 1, 1956, did you have any further discussions
page 25 ~ with any of the personnel of Food Fair Stores,
Inc.~

Mr. Kirsh: On what?
The Court: You ohject to the question?
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J an~es F. Olive.
Mr. l{ellam: I asked him if he had any further discussion
with the personnel of Food Fair Stores after the contract
was made.
Mr. l(irsh: After the contract was signed'
Mr. l{ellam: Yes, sir.

A. Yes, sir, on numerous occasions. Representatives of
Food Fair were in this area and specifically Mr. Calhoun
seemed to be or was the ma.n that I talked to most of the
time. 1\fr. Tucker was here from time to time also although
I understand he is no longer a member of that company and
Jvir. Calhoun was carrying the ball for Food Fair in getting
this station built as far as I ·was concerned.
We discussed the problems of where the station would
go.
Mr. I(ellam:
Q. Did you ever view the site with anyone or with a plot
plan of the property in any of these discussions Y
A. Yes. Mr. Calhoun was familiar with it and had seen the
plot plan that I had previously given to Food Fair, of which
I retained a copy and was familiar with what I thought was
the best situation for a service station, and while I never
went to the property with him myself and looked at it, we had
discussed it many times in my office and other places in
town.
1\fr. Kirsh: Did what Y
Vol. I
9/21/59
A. And other places in town. That is, namely,
page 26 } Howard Johnson's, over a cup of coffee. We talked
about this thing in detail.
Q. Was any designation ever given to you as to where the
Defendants wished the service station located?
A. Yes, sir. They had various suggestions of 'vhere they
would like to locate the station and one of them was, well,
they had sent me a sketch of where they would like to have
the station located. It was on Mona Avenue and they asked
me for n1y opinion as to the location of it or the style of the
building, and I wrote them a very detailed letter as to how the
station should be built.
Q. I hand you a letter of Septemher 18, 1956, and ask you if
you received that letter 1
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Mr. Kirsh: What dateT
Mr. Kellam: September 18, 1956.
A. Yes, sir.
Mr. Kellam: 'Ve offer this in evidence.
The Court: "Plaintiff's Exhibit 8."
Mr. Kellam:
Q. I hand you copy of letter of .August 24, 1956, addressed
to Mr. Sidney Tucker, Food Fair Stores, Inc., written by 1\lr.
Margolius, and ask you if you received a copy of that letter Y
A. Yes, sir, I received a copy of this.
Mr. Kellam: vVe offer that in evidence.
The Court: "Plaintiff's Exhibit 9. ''
Vol. I
9/21/59
page 27

Mr. l(ellam:
Q. Mr. Olive, after .August 1, 1956, you said you
~ had seYeral conferences with some of the representatives of Food Fair Stores. Did you have any
correspondence with them in connection 'vith the service station at this location?
.A. Yes, sir, I did. Primarily, my correspondence consisted of letters that I wrote to thetn, asking them to please
proceed with the construction .of the service station because
it was very in1portant to my sma.Il business to get some volume
throug·h the outlet which was why I bought the land in the
first place.
I am afraid I got a little heated in some of my letters and
tried to tnake an issue out of it and asked in one lett.er for an
appointment with ~I1-. 1\farcus because I lmew that he would
hear 111e. However, nothing came of it. I did get replies from
1\fr. Calhoun from their real estate department.
(Five minute recess.)
1\Ir. Kellam: 1\Ir. l{irsh, I have shown you all the letters or
of letters which I am about to present to the witness.
The first is dated ,January 3, 1957, written by 1\fr. Louis
Befano to James B. Olive.

~opies

Q. I ask you if yon received tJ1at letter?

A. Yes, sir.
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James F. Ol·ive.
1\{r. Kellam: We offer this in evidence.
The Court: .January 3, 1957. I~eep all in order for the
record and we will clip them together.
Vol. I
9/21/59
page 28

1\{r. Kellam:
Q. The second one I show you is c.opy of letter of
~ March 1, 1957 written by you to Meyer Marcus.
I ask if that is the copy of the letter 'vhich you

wrote¥
A. Yes, sir. It bears a carbon copy huprint of my signature.
Q. Copy of letter June 6, 1957 to Louis Befano of Eastern
Supply Corporation to you as president?
A. Yes, sir.
Q. I hand you copy of letter of July 25, 1957 to Real Estate
Department of Food Fair Stores, Inc., and I ask you if that is
a carbon of the letter which you wrote~
A. Yes, it is.
Q. I hand you a carbon of telegra.n1, N ovetnber 29, 1957 to
Mr. Richard Calhoun, Real Estate Deparhnent, Food Fair
Stores~ and ask you if that is a eopy of the telegram you
sent?
A. Yes, sir, I did.
Q. Letter da.ted December 12, 1957, addressed to Eastern
Supply Corporation, 406 Milia·1'Y Highway, Not·folk, Virg-inia,
attention of 1\fr. Jan1es F. OliYe, President, re Little Creek
Road a.nd }Ion a A venue, Princess Anne County, Norfolk,
Virginia, signed by S. Richard Calhoun, Real Estate Department, on the stationery of Food Fair Stores, Inc., and I ask
you if you received the orig·inal of that letter~
A. Yes, sir, I did.
Q. I hand you carbon of letter dated January 3, 1958, addressed to 1\fr. Richard Calhoun, Real Estate Department.
Food Fair Stores, Inc., purported to be signed by you and ask
you if that is a carbon of the letter you ~ent to hiln ~
Vol. I
9/21/59
pa.g·e 29

~

~{r. J{irsh: Do YOU want n1e to n1akc mv
·
separate objection to everything?
1\Ir. J{ellam: I thought you would object ns I went along.
~Ir. Kirsh: No. I understood the Court to saYThe Court: I said to clip them together. I didn't want to
identify them separately·. I was going to 1nark then1 Exhibit
No. 10.
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1\fr. Kirsh: January 3, 1958. I object to this letter as
being irrelevant and it is strictly self-serving and his reference in there to something prior to August 1, 1956 has no
place in this case.
(The .Court looks at letter.)
Mr. IGrsh: He is trying to tell him something he had acquired prior to the time entered in the contract.
The Court: I understood that, from his testimony, he made
the Defendant Food Fa.ir Stores, Inc. aware of the fact that
he had procured a use permit at the tune of their first interview in Philadelphia, I believe.
1\!fr. J(ellam : Ife so testified.
The Court: I will admit it. Note your exception.
A. Yes.

1\fr. Kellam:
Q. You identify that as a carbon copy of the letter?
A. Yes.
Q. I hand you carbon copy of letter addressed to
ol. I
1\fr. Calhoun at Food Fair Stores and ask you if
· 9/21/59 that is a copy of the letter which you 'vrote to him.
page 30 ~ A. Yes, sir.

'r

1\fr. J(ellaln: 1\fr. I{irsh, I have a letter of 1\farch 4, 1958,
addressed to 1\tir. Daniel H. Payne, signed by Mr. Clement
R<>sen. Mr. I(irsh, unless you are willing to stipulate that
that is his signature, this witness cannot identify it. He has
seen it but he has not received it.
1\fr. Kirsh: Yes.
l\I r. J(ellarn : You are willing to stipulate it was written to
1\~[r. Payne?
1\Ir. J(irsh: 1\tfr. Payne is one of the attorneys employed
bv Yon to try the case.
· 1\fr. J(ellnm: 1\~fr. Payne and I are associated together in
tlte case.
1\{r. J{irsh: He was originally employed?
1\lf1'. J{ellanl : Yes.
The Court: That is 1\tiarch 4, 1958?
Mr. Kellam: Yes.
The Court: Yon l1ave there eig·ht letters a.nd a telegran1.
~f r. Kellan1: Eight letters and a telegram.
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Ja.mes F. Olive.
Mr. IGrsh: Did you read the last letter of 1\~Ir. Rosen's to
Mr. PayneY
The Court: I haven't read any of them except the one to
which you objected. These have been clipped together and
marked "Plaintiff's Exhibit No. 10.''
:Wir. IGrsh: Are you going to read them for the
Vol. I
record Y
9/21/59
}.fr. J{ellam: No, sir. They are in.
page 31 ~ ~{r. l{irsh: These letters have been identified
by the witness and ma.rked by the Court for identification purposes, as I understand.
The Court.: I understood they were introduced as evidence
or had been entered as evidence in the case. Is that your
understanding 7
~Ir. Kirsl1: Yes; but at the san1e time I would like for the
witness to read the letters into the record .

•

•

•

•

•

A. This is on the letterhead of Stein, Stein, and Ingalls,
Journal Square Building, Jersey City, New Jersey, dated
March 4, 1958, addressed to ~{r. Daniel H. Payne, Norfolk,
Virginia, Eastern Supply Corporation, re Eastern Supply
Corporation filling station, Little Creek Road and Mona
Avenue, Princess Anne County, Norfolk.
"Dear 1\Ir. Payne: Your letter of January 19, 1958 has
been turned over to us for reply. Under agreement with our
respective client dated August 1, 1956, our client agreed to release to 1\fr. Olive a maximum 2,000 square feet and to erect
thereon a building of not more than 1,250 square
\T ol. I
feet and install tanks and pumps for the dispensing
9/21/59 of gasoline.
page 32 ~ ''The 2,000 square foot area was to be located at
a place to be detennined by our client.. We understand l1y letter dated Deceml1er 12, 1957, our client advised
1\Ir. Olive of the proposed lo~ation to be leased and requested
l1im to obtain the necessary use permits for the proposed
gasoline service station.
"To date, 1\Ir. Olive has not. provided our client with evidence of an existing use permit that would permit a. gasoline
service station t.o lJe erected in a 2,000 square foot area without usurping surrounding area not a part of the agreement
between our client and 1\fr. OliYe.
''Our client is ready to proceed to lease the 2,000 square
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foot area and build a gasoline service station required by the
agreement with }!r. Olive.
''Upon receipt of the necessary use permits, we shall proceed with the preparation of the necessary leases to conform
"ith the agreement. Very truly yours, Stein, Stein, a.nd
Ingalls, Clement Rosen.''
Mr. Kirsh: What is the date of that letter?
A. March 4, 1958.
The Court:

Go ahead, gentlemen.

1-Ir. Kellam:
Q. }l!r. Olive, in your discussion with Food Fair personnel
relative to the size of the station and location, tell us what you
had to say to them about it and what they had to say.
A. 'Vhen we were discussing the location and the size of the
area to be occupied by a station, we were consiV ol. I
de ring the question of how much volume actually
9j2lj59 we could expect to get fron1 a service station in
page 33 ~ various locations because both Food Fair and n1yself were interested in volume sales. That is the
object of the whole thing. We decided that since we could not,
at that point, establish exactly where the station was going to
be, we would determine how much space the actual buildings
and pun1ps would take and then they could move that in any
part of the parking area. they wanted to as long as they provided access to it, and it \vould be all right from my standpoint
because we had a community interest of selling gasoline.
Mr. Kirsl1: 'Vho is ''we''?
A. Food Fair Stores, Inc. and n1yself, 1\rir. J\riarcus.
1\Ir. J{irsh: This was 'in August when you made the contract?
A. Yes. Eastern Supply Corporation and Jin1 Olive.
~fr.

J{ellam.: Go aheacl.

A. That is why we did not include a large area for access
to the station because that was-
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James F. Olive .

Vol. I
9j2lj59
page .34

•

•

•

•

•

•

•

•

•

•

~

Q. At the tilne you were discussing the contract with Food
Fair Stores, Inc., wha.t, if anything, was said about the size
of the area upon which the station was to be constructed and
'vhere was that area to be located?

•

•

•

•

•

Vol. I
9/21/59
page 35

A. The discussion of the space to be required by
the service station, we took into account simply
~ the square foot area that the building would require and the little amount of extra space for
pumps, installation of tanks and septic facilities such that
'vere necessary. That is the area they were talking about.
They needed a limitation on that in order that then at a
later date, I might not say, "'Veil, I want the whole parking
area for a service station.'' "\Ve did establish therefore a
limit the size of the in1provement that 'vas to be put on that
land for service station facilities.
The Court: That lin1it was set forth in the contract which
had been executed~
A. Yes, sir. At the same time, there was no mention in the
contract and no need for mentioning, as far as I could see, of
the fact you have to provide access to a service station if you
are going to sell g·asoline and since their interest was the same
as mine, we were both talking about placing this station at
a. point where the traffic flow of the shopping center would go
bv the service station and we w·ould ha.ve access to those
people, and we discussed the relative merits of putting it on a
corner or putting it on one side of the property or back in
line with the buildings itself.
There 'vas no question of how n1uch space you are g·oing to
have for runways or anything like that. That didn't enter
into it because they have to 1nake the best use of that from the
selling of food standpoint and for the selling of gasoline.
There would have be(\n as n1uch profit in it for them as for
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me to see that there was adequate access to the station. Certainly no need to spell out at that point how much space that
would require.

Vol. I

9/21/59
page 36

~

•

•

•

•

•

Q. Did this take place at the same conference where you related a few moments ago you had discussed with them the requirements of the county for a service station 1
A. Yes, sir. We discussed all those points a.t the same conference and there was ample opportunity to go into it. I was
there all day and available to them.
Q. "\Vas that the same conference w·hich you discussed the
question of the use permit "rhich you had?
A. Yes, sir.
Q. In addition to the correspondence which has already
been introduced in evidence, did you ha:ve any verbal conferences or conversations with Food Fair Stores or any of
the other Defendants after August 1st rela.tive to their
constructing the ser,rice station 1
A. Yes, sir. I wrote a number of letters.
Q. In addition to the letters which you have written, did
you have any conversation~
A. I had at least one conversation I recall speci\Tol. I
fically ·with l\{r. Calhoun 'vhich took place in
9/21!59 Howard Johnson's Coffee Shop on Little Creek
page 37 ~ Road and 've discussed this service station, and
which he was down here for the specific purpose of
promoting the building of that station, but I never knew what
his conclusions were at that point. He never told me.
Q. You mean as to tl1e size of the station?
A. The size and where it was going to be.
Q. I believe wl1en I asked you earlier about who was present
at tl1e eonference in Philadelphia, I am not certain as to
w·hether you made any answer as to whether Mr. ~{arcus or
any other person said to you who would designate where the
station would be.
1\Ir. J{irsll: Your Honor, let him ask him who 'vas present
and what was said. Don't tell hin1 what 'vas said and who
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said it. You have been leading this witness all over this
court roon1.
The Court: Overruled. State the question.
~fr.

l{ellam :
Q. What was said about that, if anything Y
A. Toward the end of my conference 'vith J\{r. !\£arcus (He
was obviously busy and an efficient man) he had a good staff
of people there about him to take care of details 'vhich were
really minor to him, and he advised me that there were three
departments that had something to do with the approval of
the location such as this in the building of service stations.
One was the architectural department for the looks of the
place and the legal department to make sure that
v·ol. I
all the use permits, I presume, oh, I can't pre9/21/59 sume ; the legalpage 38 r Q. What did he designate?
A. He said the real estate deparhnent would
advise me; would be in touch with me as to where the station
would go and to get my assistance, if needed, in promoting a
station.

•

•

•

•

•

•

•

•

•

•

'Tol. I
9/21/59
page 39 ~

Q. Mr. Olive, were you in the business of building or
operating service stations at the time?
A. Yes, sir. I was independent jobber for Phillip's
Petroleun1 Con1pany in this area and had been engaged in
lJuilding service stations out in Princess Anne County, Norfolk, and South Norfolk. My objective was to put a good
outlet on every good highway, and there are certain key locations along, "rell, Little Creek Road, for instanc.e, where if you
want to get your share of the market, you would have to have
an outlet.
This was a natural one and was the reason I purehased
property to put the service station on that corner.
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Vol. I
9;21/59
page 40

~

•

•

•

•

A. I wasn't primarily in the real estate business.
I was in the business of selling gasoline. That is
my business.

•

•

•

•

•

A. To go to the point, I had seven years experience with
Esso Standard Oil as an advertising manager and then as a
district-

•

•

•

•

•

Q. rrhe question was 'vhether or not in your study of the
property this was a particularly good location for a service
station?
A. Yes, sir. This was an extremely good locaVol. I
9/21/59 tion.
page 41 ~ Q. Would you mind telling us if there are any,
what particular advantages this property had over
the surrounding, adjoining property~

•

•

•

•

•

A. In building service stations, three things you look for.
One is highway traffic and on Little Creek Road at that point,
there is highway potential of 15,000 cars a day. That is one
of the highest in the City of Norfolk.
The next thing you look for is neighborhood trade and in
the immediate area of that service station, there are approxinlately three thousand residenees which again makes that a
particularly valuable location for a service station; and third,
you look for the possibility of getting adjoining commercial
business; that is, business people who are near you that you
can service their cars on a regular basis.
This provided a perfect opportunity for an alert dealer to
develop a high-volume outlet on that corner. It was the best
one that I had ever found.
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Vol. I

9/21/59

page 42 ~

•

•
CROSS

•

•

•

EXA~1INATION.

Examined by Mr. Kirsh:

•

•

•

•

A. I lived in Panama and other points of Central America,
including army service, about twenty years.
Q. Are you a college graduate 7
A. Yes.
Q. You went to two of them, didn't you 1
A. No, sir. I went to Pennsylvania State. I have taken
an appraisal course at 1\fichigan State.
Q. You have been in Norfolk how long1
A. Three years, sir.
Q. Prior to that, you had a great deal of experience in real
estate, didn't you?
A. I was a real estate broker in St. Petersburg, Florida.
Q. You sold a lot of real estate~
Vol. I
A. Not too much.
9/21/59
Q. You had a good deal of experience, didn't
page 43 ~ you 1
A. I had a good deal of experience.
Q. Then you came to Virginia?
A. Yes, sir.
Q. Two and a half years ago?
A. About three years ago.
Q. You 'vere here on August 3, 1956 Y
A. Yes, sir; about three years ago.
Q. How long· before that did you come to Virginia?
A. Very shortly.
Q. Three months Y
A. Three or four n1onthR.
Q. y,ou were here just a couple of months when you made
this deal with the foundation, didn't you?
A. It was one of the first large deals that I had made, yes,
sir.
Q. You had he en here only a short while. Yon had been
l1ere jnst al1out a month, hadn't you~
A. No. I came here in 1\fay. Wait a minute-
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Q. And you made this deal.
Mr. Kellam: 'Vait a n1inute.
The Court: Let him answer.
A. I came up here in

~farch

of 1956.

Mr. Kirsh:
Q. And you made this deal with the foundation when?
A. ~fay and June; in there.
Vol. I
Q. You were here just a couple of months f
9/21/59
A. Yes, sir.
page 44 ~ Q. And two months after that you got rid of it,
didn't you?
A. I haven't got rid of it yet, sir.
Q. August 1st, you sold it, didn't you f
A. I entered into a contract with Food Fair Stores for
them to purchase and build a service station for me. That
hasn't. been accomplished.
Q. You sold the property 1
A. Yes, sir.
Q. You made $21,000, didn't you?
A. No.
Q. How nn1eh did you make?
A. I don't know exactly. After deductions of legal fees and
all that, I don't in1agine my corporationQ. Your corporation?
A. Ea~tern Supply Corporation made half that much. It
was worth a lot n1ore, I'll tell you that.
Q. ·You l1ad been here only a couple of months Y
A. That's Norfolk for you, sir.
Q. Better than Florida?
A. With one exception. Ordinarily, with normal dealings,
dealings I have had in other places, I have ordinarily been
able to p:o through with then1 without coming· to
·vol. I
court.
·
9/21/59
Q. Yon are the Plaintiff in this case, are you
page 45 ~ not?
A. Yes, sir.
Q. That is, East€'rn Corporation is Plaintiff?
A. Ye~, sir.
Q. You own tl1at Eastern Corporation Y
A. Not at this timr. I did at that time. I was the majority
stock holder.
Q. They are still Plaintiffs in tl1is ease, aren't they?
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A. Yes, sir.
Q. And you don't own it Y
A. At this point?
.
Q. Do you own any part of Eastern?
A. Yes, sir, I do.
Q·. Now?
A. I own the interest in this case and my stockholders, all
the stockholders I had in Eastern Supply Corporation and
myself retain interest in tllis litigation. That is my interest
in Eastern.
Q. That is your interest 1
A. Yes, sir.
Q. Have you got anything to show for it~ Have you any
minutes of the company?
A. Yes, sir. The present owners of Eastern Supply Corporation could probably testify to it.
Q. Did you summons them as witnesses~
A. No, sir.
Vol. I
Q. Do you own any stock in Eastern T
9/21/59
A. No.
page 46 ~ Q. You haven't any interest in Eastern at all,
have you~
A. Only this.
Q. Do you own any stock interest!
Mr. l{ella.m: Let him answer.
A. No, sir.

1\{r. J(irsh :
Q. Ilave you an assignment frmn Eastern?
A. I have an assignment of interest in this litigation to me
and 1nv stockholders.
·· Q. "When was that made?
A. Tw·o n1onths ago, approximately.
Q. After you broug·ht the suit!
A. One of the reasons, I had· to get compliance with my
contract:· that is the reason I an1 no longer the owner of
Ea~tern Supply Corporation, if you want to know.
Q. Let's see that paper.
·
A. I don't have it. It's not here.
Q. 'Vby do yon say you llal·e it? Let me see the paper that
Eastern gave you.
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Vol. I

9/21/59
page 47

~

Q. You had this written two months ago?
A. Yes, sir.
Q. After the case was set for trial t
A. Long after. This has been going on for a year here, sir,
trying to get to court.
Q. Are they a party to this suit?
A. The stockholders of Eastern, yes; yes, they are.
Q. What interest have they got in it f
A. There again, I can't tell you. I can't tell you because
that is a legal question that probably requires some study and
I would have to ask the indulgence and talk to my lawyer.
Q. Your lawyer brought suit in your na.me and their name Y
A. Yes, sir.
Vol. I
Q. People don't become Plaintiffs unless they
9/21/59 have a.n interest in the case, do they?
page 48 ~ A. Eastern Supply Corporation has an interest
in the suit all right .

•

•

•

•

•

•

•

•

•

•

Vol. I

9/21;59

page 52

r

Q. You knew all about the operation of filling stations,
didn't you?
A. Pretty fair, yes, sir.
Q. You stated that you had built service stations before and
made plans with reference to them Y
A. That's right, sir.
Q. This wasn't your first one then?
A. No, sir.
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Q. 'Vhen you built service stations before, you knew the
requirements, didn't you?
A. Yes, sir. I never entered into an agreement like this
before, I can tell you that, but I had bought land or entered
into negotiations to buy land, to construct them.

•

•

•

•

•

Q. If we hadn't made this deal for you, what would you
have used for money in making the settlement with them'
A. You want to know, exactly' The contract to
Vol. I
purchase I had with Goodrich extended over a
9/21/59 period of five years, if I recall correctly. I believe
page 53 ~ it was five years. I had made a. lease, a tentative
lease back with Phillips Petroleum Company of
that corner where we wanted to put the service station.
Q. That is where you got that permit, on that account,
"rasn't itt
The Court:

Let him finish his answer.

A. I got a tentative approval out of Phillips for placing a
service station on that corner of ~Iona Avenue and Little
Creek Road. \V e had already drawn up the plans "Thich you
have available. It was done at that time. I had no thoug·ht
of selling Food Fair, to Food Fair. That made no difference
because with the financing plan that I had from Phillips for
the building· of the service station, I would get one hundred
financing on it and be able to pay for tha.t. corner and I
would still ha:ve about four and a half years for the remainder
and knowing the value of that land and the way it was increased over the last three years, I knew I would have no
difficulty in disposing of it.
I was a business man who was willing to take the risk of
being able to dispose of it in five years. That is ho'v the
deal would have panned out if it hadn't. been for Food Fair.
I 'vould have had a service station on there and would l1ave
sold the land.
The Court: I think you have answered the question. Go
ahead.
~Ir.

Kirsh:
Q. After you had l1oug;ht tl1at property or got an option to
buy it or a ('Ontract to buy from, I would call it, the founcla-
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tion, you acquired it fron1 two people but it was for the same
thingf
Vol. I
A. Yes, sir.
9 j21j59
Q. After you acquired contract, you were going
page 54 r to put a filling station in there for yourself ·r Before August 1, 19567
A. I had n1a.de the plans for that before I even purchased
the property.
Q. Before August 1, 1956, you had plans to put in a filling
station on that property for your own use Y
A. That's rgiht.
Q. That is why you got the permits Y
A. That's right.
Q. And you didn't get that permit for Food Fair f
A. Oh, no. We got the permit to build a service station
on that corner before we evenQ. And that had nothing in the world to do with Food Fair?
A. Certainly it did.
Q. 'Vhy?
A. Because they were purchasing a piece of land; because
a use permit had already been granted on that corner and
they were a.s much interested in it as I was.
If that use permit hadn't been there, it would have been
noted in the contract. They would have protected themselves
by saying, ''We won't buy this unless you have a use permit.''
They didn't sa.y that because I already had it.
Q. I don't want to take advantage of it but I want to apprize you of the seriousness of this. In your bill of complaint, which you are bound by here, here is the
·vol. I
language you use. ''Defendants,'' meaning one of
9/21/59 us four or all of us, ''Designated as a location of
page 55 ~ said station the southwest corner of the said parcel
of land at the junction of Little Creek Road and
1\fona. Avenue with a frontage of 150 feet on Little Creek
Road extending back between parallel lines of 150 feet.
''Defendants approve the plan for construction of said
station and request the use permit being issued for such purpose.''
Is that true or false?
A. That's true. \Ve have a letter to that effect.
Q. Let's see the letter.
A. We have already submitted it.·
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Vol. I
9/21/59
page 57 }

Q. Yon s·aid that prior to the time you signed that contract,
August 1st, we knew and we designated the southwest corner,
150 feet by 150 feet 1
A. No, sir, I don't believe I made such a statement.
Q. Do you know what kind of statement you have been
making1
A. I believe we designated that spot after we signed the
contract; not before.
Q. How could you designate a spot of twenty some thous·and
square feet when we only ·wanted to give you maximum 2,000
square feet'
A. That is· big enough for building, for the building and the
pumps; just for improvements on there.

•

•
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•

Vol. I
9/21/59
page 58}

Q. Youspeak of this afterthought. I refer to it as afterthought, this 150 feet. Isn't it a fact that although you got
that permit for yourself before you had sold us the property,
isn't it a fact that you never even called our attention to that
permit until January 3, 1957, 19587
·
A. No, sir. It was called to your attention at the time 've
negotiated the contract. They had hundreds of technical
people up there who are certainly in a much better position
than I am to advise Food Fair on the leg-ality.
Q. Did anybody prevent your putting the tern1s in the
contra.et?
A. Those are Food Fair contracts .

•

•

•

•

•
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Q. Was anything wrong with your mentality then? \Vere
you mentally all right when you went to Philadelphia?
A. I was under pressure and my time was coming out for
making the payments.
Q. And you didn't care whether you got the filling station
or not?
A. If I knew I wa.sn 't going to get the filling station, I
wouldn't have gone to Philadelphia. I 'vould have gone to
Raleigh, North Carolina, to Phillips Company and made-

•

•

•
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•

•

Vol. I
9/21/59
page 62 ~

Q. You knew that they had tried to get their
permit for the 2,000 square feet, didn't you?
·
~
A. I knew they had been down here muddying
up the waters, but whether or not they had gone
after a use permit or whether they had come down to get one
denied, I can't tell you.

\'ol. I
9/21/59
pag·e 63

•

•

•

•

•

Q. Y,ou ''ron 't deny w·e made a sincere effort to get a permit
to building that 2,000 square foot place for you, do you?
A. It is beyond my knowledge. AU I know is that no such
efforts were brought to my attention, and in my efforts to get
the thing done, I didn't run across· any tracks of Food Fair.

•

•

•

•

•

•
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•

•
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Vol. I
9/21/59
page 64 ~

Q. At the end of June or the early part of .July ·of 1957,
1\fr. Richard Calhoun came to you trying to get a designated
place for this 2,000 square feet located, and did he or not
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bring you this map 1 Have you seen this map?
He will testify he brought it. This is Little Creek
Road and this is the center and this is where vVool~ worth's is now, and he spoke to you about that
part there, 2000 square feet from Woolworth's,
part where Woolworth's is in the center. Do you recall
that?
A. Yes, sir. I recall seeing this as one of several different
possible plans.

Vol. I
9/21/59
page 65

•

•

•

•

•

•

•

•

•

•

Vol. I
9/21/59
page 66 ~

Q. J\fr. Olive, do you recall that this was brought to you by
Mr. Calhoun in his endeavor to locate your 2,000 square foot
filling station; is that correct?
A. No, sir. It was brought to me (I am not sure it was by
1\IIr. Calhoun) for the purpose of finding out my reaction to
this proposed location down here.
Q. This was shown to you, wasn't it?
A. It was shown to n1e.
Q. Here is the· southeast corner?
A. Ye.s, sir.
Q. And you didn't like that corner T
·vol. I
A. This would have been my choice over here.
9/21,159 My choice would have been the southwest corner
page 67 ~ over here but they had the choice of putting it
where they wanted to. They said ~o.
Q. They "Tanted to pleas-e you?
...~. They wanted my opinion on it.
Q. They wanted to please you?
...~. Thank you. They showed me this.
Q. That provided for a maximum of 2,000 square feet and
you can see it by multiplying. Did you ever tell them that you
wanted twenty some thousand feet like you figured you would
like to have before you sold tl1e property? Did you ever
tell them that'
A. No, sir.

•
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Vol. I
9/21/59
page 68

~

Q. You said you wanted the southwest corner,
didn't you¥
A. That is the one I always favored.
Q. .And they drew up a diagram for the southwest corner
for 2,000 square feet, didn't they, and told you to try to get
the permit¥
A. No, sir; they never did. I never say such a thing.
Q. You deny under oath you never saw it?
A. I never saw such a pla.n from Food Fair on the southwest
corner though they knew that was the plan I preferred and I
had plans made for that corner.
Q. As I understand, on your oath, you have never seen a
plan submitted to you on the southwest corner of 1\fona
Avennef
A. Not prepared by Food Fair. I had my own plan. This
is tl1e southwest corner over there.
Q. I know. This is J\II.ona Avenue here, and this here is a
maximum of 2,000 square feet there?
A. Yes. That has several objections to it; not just from
the sides.
Q. I understand. Fire insurance and so forth?
A. Yes, sir.
Q. These letters that you vouch for and were put in evidence by yourself, you 'vere asked the question by me on cross
examination early in the stage that wasn't it a fact that this
per1nit that you had received for your own use before you
sold the property to Pennsylvania, that wasn't it a fact that
you concealed tha.t a.nd didu 't tell Food Fair anvthing about it until ,January 3, 1958?
·
·vol. I
9/21/59
A. I had it. I did not conceal it, sir. As far as
pag-e 69 ~ I know, I 1narle then1 aware that such use permit
existed. I had no reason to conceal it. It n1ade the
property m.ore valuable to them and to me to have the use
permit on it. Why should I conceal it?
Q. You knew· about the permit that you had gotten for your
own use on the property before you sold the property to
Pennsylvania: you knew that that permit covered 20,000 to
30,000 square feet, didn't you?
A. Oh. yes, sir.
Q. ~4..nd despite the fact tl1at you l1ad that knowlP.d!!'e, You
W(lre willing- to limit your contra.~t to 2,000 square feet, isn't
that correct?
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A. That is true because youQ. And you-

Mr. Kellam: Let him answer.
The Court: He testified that was true. I will permit him
to explain that if he has something further to say.
A. The use permit gave you a certain amount of latitude as
you had 150 by 150 square feet to operate in. I had designated the spot on there for the service station but it wouldn't
take up much more space than we contracted to build on.
As a n1atter of fact, we could have saved a little space.
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•

Vol. I

9j2lj59
page 71

~

That is the first time you ever told them about that permit Y
A. No, sir.
Q. If you had told then1 about it prior to August 1, 1956,
'vhy didn't you put it in the contract?
A. It 'vasn't necessary.
Q. That is your answer'
A. There was no need to put reference to the use permit in
there because it was already in existence. The critical things
in a contract like thatQ. ~Ir. Olive~{r.

Kellam: Let him answer.

A. The critical thing is to be sure the use permit is there
or you will say, "I won't buy if we can't get a use permit."
1\Ir. Kirsh:
Q. And your use pern1it covered 20,000 feet Y
A. Yes, sir.
Q. And your contract called for 2000Y
A. It would fit in there nicely.
Q. It would fit in 75,000. You want to amend your pleading
and ask for the w·hole thingY
A. No, sir.
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Vol. I
9/21/59
page 73

•

•
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~

Q. You knew a.t that time, November 29, 1957, that we were
unable to get the permit, didn't you, for 2,000 square feet~
A. No, sir, I don't know that you were never able to get the
permit.
Q. Did you get the permit for us for 2,000 square feet?
A. It was no duty of mine to get the permit in any case.
Q. You sued us a.nd we say we can't perform because of the
possibility of law. Would you be willing to accept compensation by us if we paid you today to try to get us a pernut
so we could put up .a filling station of a maximum of 2,000
square feet Y . Do you think you could get it for us 1
A. (Witness doesn't answer.)
Q., Just say "Yes~' or ''No."
A. Yes. ·
Q. You ca.n get it for us?
A. ~fay I say, "Yes, providing.'' f
Vol. I
Q. Can you get us a permit to put up what your
9/21/59 · contract called for Y
page 74 ~, . A. Yes, sir.
Q.· You can?
A. Yes, sir. I mean it is legally possible to do it. I don't
seP any reason 'vhy not.
Q. "'\\Tould you be willing to continue this case? How long
do you think it would take you to get that permit for 2,000
square feet?

1\fr. J{ellam: Wait a minute.
1\fr. Kirsh: He has made a staten1ent.
~fr. J{ellam: I object to the question as being- immaterial:
the question of whether he can or cannot get the permit. HP
stated he thought. he could. Now the question is whether he is
willing- to have the case continued is a matter for the Court
to decide; not him.
1\fr. I\:irsll: Your Honor, the evidence will show we have
used every means to try to get the permit for the use of 2,000
square feet. They won't give it under 22,000 square feet.
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Richa-rdson Patterson, Calhoun.

The Court: Isn't this a matter of evidence f
J\llr. Kirsh: I want to show good faith and our willingness
to perform.
The Court: The question of continuance is not up to this
witness.
Mr. Kirsh: I see. If Your Honor please, I want to say
this: We have tried. "\Ve have. We have put money in.
:Nir. Henry Lam was recommended to us as being a man who is
familiar with the zoning laws down here ; that kne'v the
people intimately. 1Ve were also told that he was well-qualified. Not only was he a good lawyer but he had
Vol. I
had exceptional training in the law office of 1\tlr.
9/21/59 Richard Kellam, and we employed him and paid the
page 75 ~ fee and he couldn't succeed and we will put him on
the stand to show his efforts, to show our good
faith, and without imposing on the Court, and asking the
cooperation of the Court, if he can go ahead and get this in
one week or two weeks, fine. We don't want our name· blackened. We have not knowingly broken a contract.
The Court : That is between counsel. If you gentlemen
can get together, of course, there is nothing the Court would
rather do than have you settle the action. If yon have any
further questions of this witness concerning this matterMr. Kirsh:
Q. Did you know that. we have been trying to get a permit?
A. I know there has been a good bit of action around Princess Anne County Court. House, but whether or not you were
trying to get a permit for this particular site in this situation,
I don't kno,v. I wasn't a party to it. I 'n1 sorry.

Vol. I
9/21/59
page 77

•

•

•

•

•

•

•

•

•

•

~

l\1:R. SA~1UEL RICHARDSON PATTERSON CALHOUN,
a witness called to the stand by Counsel for the Defendants,
having been first duly sworn, was exan1inecl and testified as
follows:

Pennsylvania State Shopping Plazas v. James F. Olive 61
Samuel Richat·dson Patterson

Calhoti/J~.

DIRECT EXA!IINATION.
Examined by Mr. l(irsh:

•

•

•

•

•

•

•

•

•

•

Vol. I
9;21,159
page 79 ~

A determination had been made by others higher than I
as to two locations on this site of ground for the gas station
to be erected.
Q. Did you take any maps of the location 1
A. Yes, I did.
Q. How many square feet did the maps provide¥
A. The maximum of 2,000 as called for in the agreement
where it is spelled out in both of the drawings that
Vol. I
I took with me to Norfolk for discussion with 1\{r.
9/21/59 Olive.
page 80 ~ Q. That 'vas as late as July of 1957?
A. Yes, sir.

•

•

•

•

•

Q. Did yon make any effort to get hin1 a. zoning permit or a
permit so you could erect a station on 2,000 square
Vol. I
feet there J
9/21/59
A. Yes, sir, I did.
page 81 ~ Q. Will you please tell his Honor wha.t you did?
A. After I had discussed the positions with 1\{r.
Olive and he had expressed the desire to be on the corner of
~Iona and Little Creek, I went bac.k to Philadelphia and I
perhaps took quite a lone; time in discussing it witl1 all of our
people because we had fourteen shopping centers under construction at the tin1e.
Q. During that tin1e we discussed it with people who had
the reRponsibility of the real estate department and in other
rlepartn1ents and they made a decision that if that was w·here
~Ir. Olive wanted his gas station then I was to write him and
tell hin1 that in accordance with tl1e agTeement which called
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for a maximum of 2,000 square feet that he would go in for
the permit.
Q. You wrote him that letter yourself~
A. Yes, sir.
Q. That's in one of the exhibits, I think, which is filed in this
case. Did you make any calls on the zoning commissionner
yourself?
A. Yes, sir, I did. I can't just exactly remember the dates.
I made three calls that I know of personally. Each time it
seen1ed impossible that they would accept my application.
The Court: You stated ''It seemed hnpossible. '' 7
A. Pardon me. It was impossible. I was refused. I was
told it was impossible to build a gas station on a 2,000 foot
piece of ground at the corner of Little Creek and Mona
AYenue.

Mr. Kirsh:
Q. How many feet did the zoning commissioner
9/21/59
tell you would be the minimum?
page 82 } A. Not the planning commission; but Mr.
V\7illiams who issues the building permits over here
told n1e that a. minimum of 150 feet on the highway would be
necessary to satisfy the Highway Department and a 70 foot
setback fron1 the highway and· from 10 to 50 feet from Mona
Avenue would be necessary for the application of the permit
before it could be issued for the building of a gas station.
HoweYer,Q. ~fay I interrupt you? To refresh your memory, here is
a. eheck da.ted 1\{ay 23, 1958, payable to the Treasurer·· ot
Princess Anne County for $46.00. Does that refresh your
1nemory as to the time you ca.lled on the commission?
A. Yes, sir. That was the last time I called. At that time
I also talked with Mr. Williams and I brought with me the
cl1eck that he? had indicated would be necessary for the filing
of tl1e permits for the building.
Vol. I

The Court: What date was this, approximately!
.A. Itwould have been two, three, or four days after 1\fa~v 23,
1958. It is quite probably I didn't. come down immeniately

upon getting the cheek from our treasur~r.
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~Ir. Kirsh: lVIay I inject one thing·, Your Honor? It has
been testified that the center had been completed this month',
·
September 1958.
The Court: You mean 1959?
J\llr. Kirsh: 1959.
Q. Do you, of your own knowledge, know of any attorney
that was employed to get the permit for this 2,000
·vol. I
square feet service station t
9/21,159
A. Yes, sir, I did. I understand that 1\'Ir. Lam
page 83 ~ of Princess Anne "ras asked to make application for
us.
Q. Were you in touch with 1\{r. Lam?
A. No, sir, I was not.

•
Vol. 1
9/21/59
page 84

•

•

•

•

Q. When did you first find out that he had this
permit on the property before he sold it to you?
A. The first time I had evidence that he had a
permit at. all was perhaps outlined in a letter that I got as a
result of n1y visit in early July 1957 and as a result of my
letter of December of 1957 and 1\-Ir. Olive subsequently answered in J anunry; early January.
~

•

•

•

•

•

Q. "\Vhen you spoke to 1\{r. Olive in July pf 1957 about the
two sites, was there any question about the 2,000 square
feet?
A. No, sir. Neither 1\Ir. Olive or myself discussed in any
detail or at. all t11e square footage involved.
Q. The plat that you took and showed, they were drawn
to a scale of 2,000 square feet?
A. Yes, sir.
Q. He saw that, didn't he?
A. Yes, sir.
Q. Did he resent it or co1nplain about it?
A. No, sir.
Q. Did he say, ''That's not right. It should l1e more."?
A. No, sir.

•

•

•

•

•
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Vol. I
9j21/59
page 87 ~

•

•

•

•

•

Q. This corner you rented to 'Voolworth, have you not1
A. Yes, sir.
Q. Did you offer him tha.t corner Y
A. Yes, sir.
Q. How many square feet did you offer him in that corner
and ho'v much was building and how much was
\7ol. I
land 1
9/21/59
A. Including this small portion which w·ould
page 88 ~ have been a display area for batteries, tires, and
so forth, and including several bays in the back
here to be used for the greasing and changing of tires, not
washing of cars, and including a.n island here where we hoped
we could put pun1ps and, of course tanks to be underneath
here; there is no more than 2,000 square feet.
The Court: That is the space shown on ''Defendant's Exhibit 3.'' What is the location of the space on the exhibit?
A. It would haV'e been store No.6, and it would have gone
like this with an entrance here. Here would have been the
bays.

The Court:

Put a hea-vy mark around it to designate

it.
:hf r. Kirsh :
Q. It is not over 2,000 square feet?
A. No, sir.
Q. As I understand, he didn't want that, so on the next one
you took him, dated July 24th, you showed the southeast
corner with 2,000 square feet and he didn't w·ant that. He
"Tanted the 2,000 square feet in the south,vest corner?
A. I didn't understand you.

}fr. Kirsh: Please read the question bacl{.
Reporter: "Q. As I understand, he didn't want that, so on
the next one you took him, dated July 24th, you showed the
southeast corner with 2,000 square feet and he didn't want
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that.

He wanted the 2,000 square feet in the southwest

corner~''

A. Yes, sir.

•

•

•

•

•

•

•

•

•

•

Vol. I
9/21/59

page 90}

CROSS EXAMINATION.

By Mr. Kellam:
Q. I refer to "Defendant's Exhibit No.3" which you have
identified. Do I understand that the area which was to be
used for the automotive service stations is the area which is
marked with an arro'v and was to be store No. 6?
A. Yes.
Vol. I
Q. And between that and Mona A venue there is
9/21/59 another area which was to be store No. 7?
page 91 ~ A. Yes.
Q. So, the service station 'vould have a frontage
of 20 feet into the parking area?
A. Yes.
Q. And extend around the other store and have three small
bays at the northern end 1
A. No, sir. I'm sorry. I should ha:ve dra'vn a line across
here because the washing rack was out altogether. Couldn't
even wash.
Q. For the purpose of the record, as I understand it, the
store then had a frontage of 20 feet on the parking lot and
then extended behind store No. 7 which has a 10 foot frontage
on the parking lot, and then the northern end there is a
place called ''lub'' for lubrication?
A. Yes.
Q. "Off" is for office. That would constitute the building
for the service station?
'
A. Yes.
Q. And one of tl1e pun1ps is sl1own a.s located in front. of
store No. 7 and the other one just about in front of the office
of thr service station 1
A. Yes, sir.
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Q. There is nothing on that sketch that shows how many
square feet were in the building?
A. I think perhaps there might be a scale.

•

•

•

•

•

•

•

•

Vol. I
9/21/59
page 97}

•

Q. Refer again to ''Defendant's Exhibit 2'' 'vhieh shows a
proposed or a square written in ''Service station'' and tell me
where on that plat it says anything about 2,000 square feet
for the service station.
A. Sir, he's right. (vVitness looks at ~1:r. Kirsh.)
~Ir.

Kirsh: What's that?

A. It shows only a 1200 square foot building surrounded
by an area undefined. However, I believe if you used the
scale of one inch to twenty as outlined in the drawing, I
think perhaps this would move up to 2,000 feet; the outer
line.
Mr. I{ellam:
Q. You say it is by an area undefined. I want to ask you, if
immediately south of the proposed building and the highway,
if there isn't an area shown marked ''pumps'' f
A. Yes, sir.
Q. And immediately south of that between the pumps and
the highway, if there isn't an area marked "Paved"Y
A. Yes, sir.
Q. And to the west of it, if there isn't an area marked
"entrance"? Mr. Calhoun, I'm sorry. That is not marked on
there; but to the west of it, there is an open area, is it not T
I am talking about to the west of the building Y
A. Yes, sir.
·vol. I
9/21/59
Q. And there isn't a single thing on that plat
page 98 } that says the station is confined within a 2,000
square foot area, is there?
A. No, sir.
Q. That station is set back from the highway, is it not?
A. No, sir. This is on the property line.
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Q. I ask you if that station is not set back from the highwayf
A. Yes, sir.
Q. So that the only way you could get to the station is to
cross over property belonging to the shopping center?
A. Yes, sir.
Q. And if it was not intended that you should cross over
that property to get to the station, how would a car get in
there to be serviced f
A. I believe it was intended to be that way all the time.
Q. That it should have area to get into it?
The Court: This is area from Route 68.
Mr. Kellam: Yes; which is Little Creek Road.
A. This is an ordinary driveway, already existing at the
time this was super-imposed on here. This already existed
as a driveway. It still exists today as a driveway. It is probably, it may be forty-five more than thirty feet. It may be
forty-five foot wide and these pumps, were you to look at the
property today, and which it was at that time,
Vol. I
these pumps would then be resting in the middle
9/21/59 of a forty-five foot driveway.
page 99 ~ However, we agreed in determining that we
would give him this area on the southeast corner.
"'\Vhat difference did it make? The people were coming in here
anyhow. What difference did it make whether they had
thirty feet or forty-five feet?
Q. When you sa.y it is from the street line, this is a building
line, a setback line, is it not?
A. Yes, sir.
Q. And there is some difference of thirty feet? Is that
thirty or eighty feet?
A. It should be thirty.
Q. Thirty feet from the property line, is it not f
A. Yes, sir.
Q. So even at the edge of whatever this is, if it is a walkway
around the building is more than thirty feet from the edge
of t.he highway, is it not 1
A. Yes, sir.
Q. Do I understand you to say that Mr. Olive agreed that
vou 'vould transpose the same building over to the corner at
~fona. Avenue?
A. No, sir.
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Q. And you never did prepare a sketch showing where the
building would be on Mona Avenue Y
A. No, sir.
Q. And you never have submitted to him an exact location
of where the building would be a.t the corner of Little Creek
Road and ~Iona Avenue t
A. No, sir.

•

•

•

•

•

•

•

•

•

•

Vol. I
9/21/59
page 101}

Q. The location was agreed to, was it not? The southwest
corner of :Niona A venue and Little Creek RoadY
A. Yes, sir.

•

•

•

•

•

•

•

•

•

•

Vol. I
9/21/59
page 102}

Q. At the time you wrote that letter, 1\fr. Calhoun, you
already had seen the letter w1·itten by 1\fr. Olive of July 29,
1957, had you not 1
A. Yes, sir; 'vhich I ignored promptly.
Q. That told you perfectly plainly that under the zoning
requirements, it must be set back 70 feet from the highway,
didn't it 1
A. Yes, sir.
ol. I
Q. And a minimun1 of 25 foot setback from
9/21/59
adjoining residential property in the countyY
page 103 ~ A. Yes, sir.
Q. Zoned con1mercial for a service station?
A. Yes, sir.
Q. And that a use permit had been granted on this property
which was zoned "Limited Comn1ercial"?
A. Yes, sir.

'r
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Q. So you were well aware of that when you were discussing the location with him?
A. Yes, sir.
Q. You did not find that information to be incorrect in any
respect?
A. Yes, sir, I did.
Q. Where was it incorrect?
A. It did not comply with the word or agreement that Mr.
Olive signed.
Q. The question I asked you, 1\{r. Calhoun, was did you find
the information he had given you as to the requirements
of the public authorities in Princess Anne to be incorrect in
any way?
A. R.ephrased, yes, sir; he is right. It was right.
Q. So it was set back and the other requiren1ents as to
zoning were correct?
A. Yes, indeed.
Q. As I understand then from July until DeVol. I
cember 12th, you said nothing further to J\~Ir. Olive
9/21/59
about the location of this station 1
page 104 ~ A No, I did not.
Q. And you were here in July a.nd he told you
at that time that he preferred Mona Avenue and Little Creek
Road but you did not advise him of the willingness of the
company to agree to that location until December of 1957¥
A. Yes, sir.

Vol. I
9/21/59
page 105

•

•

•

•

•

•

•

•

•

•

~

Q. V\rill you tell us when you first went to the Planning Commission?
A. It was, I believe to the best of my knowledge, without
having any itineraries here to check, the first time might
have been in April, perhaps, of 1958. No, I'm sorry. The
seeond time would have been April. Each time I flew down.
The first time I believe could have been in February or early
March, and the last tilne was within several days of the
dating of this check.
'

~
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•

Vol. 1

9j2lj59

page 106

~

Q. You never did file a formal application, did you Y
A. No, sir.
Q. The person that you talked to, I believe you referred to
was Mr. Williams, who issues a building permit 1
A. Yes, sir.
Q. But he is not a member of the Planning Commission, is

heY

A. No, sir.
Q. And he is not the Director of the Planning Commission,
is he?
A. No, sir.
Q. Did you have any conversation with any persons other
than Mr. Williams'
A. Yes I did. 1\fason Gamage is the Planning Commissioner of which I was well aware.
Q. He is the Director. He is not the person who passes
on the applications Y
A. He is tl1e Director. I talked to s·omeone in his office. I
don't know the chap's name. It was the first time that I
came her looldng for Mr. Gama.ge. Mr. Gamage was not
available. He "ras not available long after my plane time
and whomever I talked with told me thatQ. W a.it one minute.
Vol. 1

9/21/59

page 107 }

1\Ir. J\:irsh : Let him finish.
1\fr. Kellam: Not what somebody told him.

Q. The check 'vhich you ha,re introduced in evidence 1\fay

23, 1958, what was that to cover'
A.
Q.
A.
Q.
A.
Q.

The filing of a building permit.
Building permit T
Yes, sir.
Did you make any inquiry as to the zoning
Yes, sir.
And w·hat was the zoning?

required~
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A. LC 1, Limited Commercial 1 on the entire piece of
property.
Q. And at this time, ~Ia.y of 1958, did you inquire as to
what zoning was required for a service station Y
A. Yes, sir.
Q. Did you learn that it w·as general commercial T
A. No, sir, I did not.
Q. You just stated to the Court that the information which
was set out in the letter from Mr. Olive to you of July 1957
set out the correct information and that said that general
comn1ercial was required and you say that is wrong?
Mr. I{irsh: The man is not a lawyer.
The Court: It is on cross examination, sir. I will let. him
answer the question. Have you finished the question Y
~fr. I{ellam: Yes.
Vol. I
9;21/59
page 108

A. He's right. I had ignored the letter as I
told you and I told you the reason I ignored the
~ letter. I wasn't interested in a use permit tha.t
would have been issued prior to the agreen1ent
date nor was I interested in a permit that had been issued
for more than 2000 square feet and I did not learn when I
talked with whon1 I did in ~fr. Gamage's office, I did not
learn tha.t general c.omn1ercial was needed for a gas station
and because I had not read very clearly or very carefully a
letter I wished to ignorf', I didn't remember 'from this letter
either.
I did learn, however, that you must have a use permit for
the erection of tlw gasoline station and the operation of the
gasoline station. I was tremendously confused because there
was 22,500 foot nsf' pern1it outdated in July of 1956 and my
confusion arose fron1 not being aware, as Mr. J(irsh said,
whether once a. use permit was put on the ground did it alw·ays
stay on it f Could it be lifted?
This had evidently been in operation for almost two y·ears
and I wondered how· I could life a. use permit tha.t Mr. Olive
talked about for eleven times the amount that was in n1y
agreement. ancl have accepted by the Planning Comn1ission
or issued to me by the Planning Commission as use permit
for 2,000 square feet. That I learned when I talked 'vith
whomever I talked with in Mr. Gamage's office.
Q. So it wa.s not. the question of his not taking your check
and issuing tl1e building permit, but it was a question of tell-
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ing you that you had to have a use per1uit before you could
get the building permit¥
.A.. Yes, sir.
Q. That's all.
Vol. I
9j2lj59
page 109

~

MR. 1\IEYER B. ~IARCUS,
one of the Defendants, having been first duly
s"rorn, was called to the witness stand by Counsel for the
Defendants, was examined and testified as follows:
DIRECT EXAlHINATION.
Examined by Mr. l(irsh:
Q. Please state your name and residence.
A. 1\feyer B. ~Ia.rcus, 1026 'Vest CliYeden Street Philadelphia, Pennsylvania.
Q. You are one of the founders, I belieYe, of Food Fair
Storesf
A. I have been with Food Fair Stores, sir, since early
1929.
Q. 'Vhat is your position with them?
A. Executhre 'Vice-President.
Q. Are you on the Board of Directors?
A. I an1 a member of the Board of Directors.
Q. Are you a nwmber of the important committees?
A. A member of the Executive Con1n1ittee.
Q. Are you an officer of all the subsidiaries?
A. That is a broad statement. I am an officer of many
suhsidiaries. I can't say all of then1 .

\Tol. I
9/21159
pap:e 110
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•

•

•

•

•

•

•

•

•

~

Q. In order to save tin1e and without leading you too n1uch,
how many square feet did tl1is eon tract provide for~
A. To a n1a.ximnm of 2,000 square feet.
Q. 'Vas that all that was asked for?
A. I can't say that wns all that was asked for. That was
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agreed upon in my office, I would say, in the clinching part
of the negotiations.
If I may give you a little background, if it will help, my
position here is that I certainly 'vould like to help Mr. Olive.
There is no situation involved here that we are mad at anyone
and my dealing·s with lVIr. Olive are on· a very friendly basis
and perhaps the basis of this case is purely a misunderstanding on the part of the Plaintiff, but if I may refresh the
n1enwry of ~fr. Olive, I only was involved in this particular
transaction because of the fact that there was an urgency;
that a piece of ground was under option by Mr. Olive and
nonnally, this would go through complete routine procedure
and only be brought in for signature to me.
I was informed by our rea.l estate people that ~{r. Olive was
in a precarious position :fina.lly and he would not be able to
close on this property and he 'vould have to move it. Therefore, would I intercede in trying to arrive at a
Vol. I
quiek closing of the negotiations f That was my
9/21159
complete understanding at the tin1e.
page 111 ~ Mr. Olive c.ame to n1y office, I suppose, at the
request of the brokers and the real estate people
of our con1pany who are involved a.nd we arrived at the solutions to all the problems that were involved; and, if my
1nemory serves me correct, this one sketch that we showed
with the service station in the line of the shopping center, I
think it was 1\'Ir. Olive's suggestion because I thought it was
a novel one at tl1e time to put a. service station into the line
of a ~hopping fenter, and, in fact, when I saw that awhile
ago, I 'vas 1vonderinp: as to the authorship; whether it was
my iclea. or his idea, and I seemed to recall it was his idea
to put it back there.
Q. That is where "\Voolworth's is now?
A. Yes. We agreed on the 2,000 feet in discussion and I
want to say this; that at. no tilne w·as there any mention of a
pern1it or was there a skcteh shown that there was an existing
permit of a eel·tain size heeause that was shown, if that was
slwwn. I feel tl1at the negotiations coulcl not. have been c.onlpletecl. I would never have accented a 22,500 foot cutout
of a pm·cel of g-round that was onlv a little over four acres
ancl rmv $1 ill,OOO. which was the nrice at the time and I think
we can furt11er ~ubstantiate thr~t hv the prices involved in the
contract beean!';e 've agreed to $400.00 .

•

•

•

•

•
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Vol. 1
9j21j59
page 112

~

Q. How was the price arrived at as set forth in
the contract 7
A. We arrived at a price for the go1und based on what we
felt was a slight profit on the usage of the ground with the
lighting that would be incidental there to it because it would
be part of the shopping center and mathematically can be
given to you very quickly. I can give it to you very quickly.
If we were to figure 22,500 feet, which would be 11% of the
lot, we paid $131,000 which subsequently became $126,000,
but our negotiations was $131,000, 'vhich would ha.ve brought
the portion of that ground up to about $14,000.
We have to capitalize that at 8% for interest and taxes
'vhich would have brought tha.t up to almost $1,200 per annum
to use without amortization on that ground. Paving of 22,000 feet would cost between $4,000 a.nd $5,000, a.nd at Little
Creek, bee,ause of the ground conditions, it is $15,000; but if
've took it on $5,000 and the life of paving is one year, that
would be $5,000 amortization. I mean, that would be $1,000.
Let's take the $1,000 and add it to the $1,200 interest and
taxes and we have $2,200 a year actual cost to us and which,
in terms, we were leasing for $400.00 a yea.r. Certainly if I
made a deal of that kind, I am afraid I couldn't maintain 1ny
position very long.
Q. Am I correct in assun1ing tl1en that the $400.00 per year
for the ground was based on how ma.ny square feet!
A. Based on 2,000 square feet which would have
Vol. I
been just about 1% of the entire plot and which
9/21/59
would have cost us, with the paving·, son1ewhere
page 113 ~ around $200.00 a year and we figured the $200.00
w·ould be for the lighting and so forth.
e had a
break-even deal because we were trying to cooperate with Mr.
Olive, which I know he felt at the tin1e. We were only looking
for a break-even deal. 'Ve were not concerned about the
overage on gasoline because it is difficult to collect overage .

'y

Vol. I
9/21/59
page 117
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:!\IR. HENRY LESLIE LAM,
a witness, called to the stand by Counsel for the Defendants,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
Examined by Mr. Kirsh:
Q. Please state your name, profession, and
Vol. I
residence.
A. Henry L. Lam, attorney. }.{y residence 1s
9/21/59
page 118 ~ at ·virginia Beach.
Q. Where is your law office, Mr. Lam T
.l\. Here at Princess Anne.
Q. How long have you been practicing law in the State of
Virginia7
A. Seven years.
Q. You are practicing for yourself at this time in Princess
Anne?
A. Yes, sir.

•

•

•

•

•

Q. lJ:r. Lam, have you had any experience with the zoning
laws in Princess Anne County T
A. Some ; yes, sir.
Q. "'\Vith modesty, you a.dn1it that you are fairly well fanliliar with that. branch of the law T
A. No, sir. I 'vouldn't admit that, no.
Q. 'Vith all the training that Mr. l{ellam gave you Y
A. "'\Vell, I got a lot of hard kno~ks in that particular area.
I don't. know that you ever accomplish it all.
Q. You were employed by Tulip, the owner of this property,
to get a. permit, a zoning permit, were you not or were you
emplo~~ed?

\T ol. I

A. I was employed and I would rather state
like 1\fr. 1\fa.rcus, I didn't know exactly which one
~ I was working- for. I was working, more or less,
for you, J\lfr. Kirsh.
·
Q. You w·ere paid for your services?
A. Yes, and I don't recall who tlw check was in the na1ne
of.
Q. 1\fr. Lam, what effort did you n1ake, or were vou familiar
with the contract of l\fr. Olive, the one dated August 1,
1956?
A. Yes, sir.
Q. You knew wl1at it provifled for?
9/21.!59
page 119

76

Supreme Court of Appeals of Virginia

H en.ry Leslie Lmn.
A. Yes, sir.
Q. You had a copy of it?
A. I have read it, yes, sir. It is a long contract and I don't
n1ake any notion of knowing all the particulars.
Q. Did you make an effort to get a permit so that we could
build and lease to 1\'Ir. Olive 2,000 square foot filling station
on the property in question Y
.l\.. Mr. Kirsh, my effort, well, I guess I should explain it.
I am familiar with the procedure of your making application
for a permit.. After 1ny discussion with you in Richmond,
I came back here to my office and I think that night was a
Planning Com1nission meeting, and we did not make a formal
application. I was familiar with some .of the difficulties that
~{r. Calhoun had had or had discussed with 1\ir. Williams.
With that background and knowledge, I think I went before
e Planning Commission, seeking their advice as to if there
ere any proposal we might make. We never "rent to the
rmal stage of applying because I don't think "re got anything in line with our thinking.
Q. Did they turn you downY
·vol. I
9/21;59
page 120

~

Mr. J{ellam: I-Ie didn't file the application he
said, Your Honor. Couldn't have turned him

down.
The Court: Yon are objecting to the question?
1\ir. J{ellanl: Object to the leading question and objecting
to the question. Said he didn't file an application.
The Court : Rephrase the question.
1\fr. Kirsh:
Q. "What did you do on or about October 14, 1958 tre Tulip
Company of Virginia?
A. I went to the Planning Commission. I don't remember
the date. It was a da.v or two of a letter fron1 me to you.
I went to them and asked them going by my recollection but I
think they would have it in their minutes if they are available,
I asked them whether there was any possible ·way we could
locate service pumps in tl1e building area and I ha.ve seen
this drawing· her~ and I tl1ink tl1at T obtained one.
The Court: Drawing referred to as ''Defendant's Exhibit
3. ,,
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A. I had seen this drawing and I think I had a copy of it
with m.e but asked them whether there was any way that we
could locate our pumps in the area of the proposed buildings
and they said that there wa.sn 't, and then I had reference to
the earlier permit which had been granted there at this southwest corner (I think you have it located) of this property, of
this plot of ground and my recollection with respect to that
"ras that they would not allow a service station in
Vol. I
that area other than with that footage.
9 j21j59
Q. With ''that footage,'' you mean over 22,page 121 ~ 000 feet?
A. I think it showed 150 foot frontage on };fona
Avenue and Little Creek Road.
Q. 1\{r. Lam, I ask you to identify this letter under date
of October 24, 1958, written to you by 1\{r. Gamage, Director
of Planning, County of Princess Anne. Did you receive that
letter and if so, I will have it identified by his Honor.
1\{r. Kellam: We object to it as being hearsay.

.A.. Yes, sir, I received this letter. Excuse me.
Mr. Kirsh: What's hearsay about itt
The Court : I 'vill have to see it.

A. It is the letter I received.
The Court : 1\{r. IGrsh, are you offering this in evidence?
~fr. l{irsh: I want him to refresh his memory as to 'vhat
went on.
The Court: You can give it to hin1 to help refresh his
memory.
By 1\fr. l{irsh :
Q. I hand you this in order to refresh your memory as to
what transpired around October 14, 1958.

The Court: Do I understand all this conference with the
County Commissioner 'vas in October of 1958?
A. Yes. I assume it was within several days of this letter.
1\tir. l{irsh:
Q. I wanted to refresh your memory as to the time and
what happened.
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~

A. That is in substance what I already stated;
that they wouldn't allow the pumps near the
northern building area where the store building
was concerned and would not reduce the area at
the intersection of Mona Avenue and Little Creek

Road.
Mr. Kirsh: If Your Honor please, I would like to introduce
this in evidence.
].ir. Kellam: Hearsay.
The Court: Same letter. I don't see ho"r it can be introduced if it is not agreed to without further evidence from the
person who wrote it.

•

•

•

•

•

•

•

•

•

•

By the Court:

Vol. 1.
9/21/59
page 123 }

Q. Your application for your informal request
was for property located in the same area or a

different area~
A. The little dra.wing you had showed the building area
at the northern end of this and my recollection is that I approached them as to whether or not we could locate a. gasoline
service station in tha.t area adjoining the building area.
Q. That is the area surrounded in pencil on ''Defendant's
Exhibit No. 3"?
A. Yes, sir. I don't know whether I limited mine to that
or the whole northern building area. I was familiar with the
drawing to the area we had; area tha.t had been allocated for
this store. They said that no gasoline station could be located in the northern area where the stores were located.
1viy recollection is that although the letter doesn't state
why, my recollection is the hazard of the pumps near the
building area. I tl1en tried to find out 'vhere they would
allow us to locate it in the area zone. hut in conformity
'vith the area that we had, that they had been discussin2"
this contract, the snmller area, and my recollection as to that
is that one could be located there where the permit could l1e
~-ranted but no lesser area than the 150 bY 150 feet which had
already been granted. Is that responsive to your question!

in
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Q. Yes.

RE-DIRECT EXAMINATION.
Vol. I
9/21/59
page 124

~

By Mr. IG.rsh:
Q. 1Yir. Lam, when you were employed by me to
look into this matter what were your instructions
about getting us a location on the place?

lVIr. I(ellam: I submit the question of what his instructions
were wouldn't make any difference. 'Vbat he said to the
Planning Commission, he related.
Mr. Kirsh: I will rephrase the question. How many
different places on the area which we own did you endeavor
to locate 2000 square feet filling station, if any?
A. The two that I have referred to, in the northern area
where the buildings were either proposed or located and in
the southwest corner at the intersection of Mona Avenue and
Little Creek Road.
Q. You tried to get it there T
A. Yes, sir. It was already the permit there. I tried to see
if they would allow us to locate one of a minor size, a smaller
area, which they did not do.
Q. Did you meet with any success Y
A. No. They said we could not operate one with a less
area than 'vhat is already granted which w-as 150 by 150.
Q. What was the reason you didn't file a formal application
after the hearing Y
A. I was sent. there, or r.ay purpose in going was to find out
wl1ether or not there ·wonld be any necessity of filing one.
I was there seeking an answer to our particular problem, and
I was trying to find whether or not, whether there
Vol. I
was any sense in even filing one. There was no
9/21/59
sense if they were not g-oing to allow it and this
page 125 ~ had been discussed previously.
Q. What conclusion did you reach after discussion with them in reference to filing a formal application?
1\fr. Kellam: He related it once.
1\fr. Kirsh: I didn't quite hear it that wav.
·
The Court: I will a.llo'v it.
A. The letter was in sbu.stance the answer they gave me.
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In other words, }Ir. Gamage's letter no more than stunmarize<l the answer they gave me that evening.
Mr. Kirsh:
Q. In other 'vords, you thought it was no use filing the
application if it was g·oing to be less than 150 by 150?
.A. I said the letter 'vas no more than they related that
evening.
Q. They didn't give you any encouragement at all regarding anything other than tha.t?
A. None at all.
Q. As a reputable practicing attorney, and I consider you
are a very reputable one, in my opinion, do you lmow of any
'va.y or anyone you can employ to get us a permit to put in a
2,000 square foot filling station on the southwest corner, the
southwest corner or anywhere else on that property?
Mr. Kellam: That is not for him to answer.
Kirsh: He is a professional man.

~Ir.

A. I don't know of anybody that you can employ for that.
Q. Do you know anybody we can employ that
~ would succeed in getting it~
A. I said I don't know anybody.
Q. Can you get it for us t
A. No. The only answer, well, I am a little eonfused in
this thing. That is, this area proposition, ~fr. I\:irsh, includes ramp area which they must designate. I don't think
tl1a.t they say that you can't put a ten-foot square building
in there, if you want to put it within the area they allocate
to you, but it is my understanding that when you take into
consideration these setback lines that they have ·with the set
corners and so forth because of tank areas and other things
of that nature, there is a minimum area they will let you
locate the building in.
You can locate the tanks and your pumps in a ten-foot
square area long the northern building line but they 'von 't do
it for the safety hazard. I don't know of any specific rule in
our Code that says you can't build there but the rule is you
have to apply and it has to be passed by them and that is their
procedure.
Q. It wouldn't be done on a. 2,000 square foot'
A. That is discretionary and I don't think they would locate
it. I eoulcln 't get it at the northern area. They said none
\"ot I
9/21/59
page 126
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along the building line. They said the area at the southwest
corner, that it couldn't be reduced.
Q. Do you feel, on your oath, that you made an honest
effort to get us a permit to build a gasoline filling station
there on 2,000 square feet of ground 1
Vol. I
1\fr. l{ellam: I object to that. He stated what
9/21/59
page 127 } he has done.
1\Ir. IGrsh: Your witness testified we employed
people, and he didn't know whether we employed people to get
it or to kill it.
The Court: Overrule your objection.
Mr. Kellam: Save the point.
A. '"e never for1nally filed for a permit but that was because I was going to try and get a permit but I was first to go
before them and find out whether it was any reason even to file
it under their own rules and regulations, and that is the
answer I got; that it was none; so 've never formally filed
one after that, knowing what the ans,ver would be.
RE-CROSS

EXA~IINATION.

By Mr. J{ellam:
Q. \V ere you directed to file the application or go and find
outf
A. I was directed to find out if there was any sense of filing
an application. You and I both know, Mr. 1\::ellam, people will
object lots of times and turn a thing down because of area
objections, tl1at is, the adjoining property.
In this particular case, without going to that extent, I 'vas
to find out whether or not, according to their own rules of procedure, operation, whether they would locate it any less.
It never got to the forn1al stage because, as I say, as I told
you, it couldn't be located along the building area. They
woulcln 't reduce the n1innn1um size.
Q. You never filed an application with the Board of Zoning
Appeals for a variance of the regulations, did yon 1
A. I would first l1ave had to file a permit. and be
·vol. I
turned clown before I went to the Board of Zoning
9;21/59
Appeals.
pag·e 128 ~ Q. But you say you dicln 't file an application
for t11e \aria nee of the regulations at allY
A. I filed none with the Planning Board. If I 11acl filed it
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and they had tur.ned it down, the next step probably would
have been the Board of Zoning Appeals.
Q. But you ·didn't file any application with the Board of
Zoning Appeals f
1\Ir. Kirsl1: He has gone over that, ~1r. l{ellam.
The Court : Go ahead. I an1 permitting- the question.
Mr. Kellam:
Q. You never even conferred with them about it, did you 1
A. No, sir.
Q. That's all.
J\IIR. MASON GA}IAGE,
a witness called to the stand by Counsel for the Defendants,
having been first duly sworn, was exan1ined, and testified as
follows:

DIRECT EXAl\.fiNATION.
Exa.tnined by Mr. Kirsh:
Q. Mr. Gamage, you are Director of the Planning Commission in the County of Princess Anne·~
A. Yes, sir.
Q. I am directing my questions to a matter that probably
you are familiar with and that is do you know
'Vol. I
Mr. Richard Calhoun?
9/21/59
A. Richard Calhoun 1
page 129 ~ Q. The gentleman standing there with glasses Y
A. No, sir, I don't believe so .

•

•

•

•

•

Q. I hand you herewith a. letter dated October 14, 1958,
written by you as Director of Planning, County Planning Commission, Princess Anne, ·virginin.
(~Ir.
~fr.

]\£ r.

l{irs11 hands letter to 1\Ir. 1-\:elhun.)
Kellam: I've seen it.

l{irsh :
Q. Which I ask you to identify and I will ask his Honor
to permit us to file it as an exhibit.

-
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A. (Witness reads letter.) Yes, sir.
Q. Do you recall the property~
A. Yes, sir.
Q. Do you recall the problem?
A. The original problem was for the use of permit a.t the
intersection. It came to my attention in that manner, the
matter of a request for a use permit.
I am only vaguely familiar with it beyond that.
Q. In order to refresh your memory, I state that on August 1, 1958, a corporation entered into an agreement to
erect a filling station on the property that we bought from
where the Food Fair is now, to erect a gasoline
Vol. I
filling station, maximum 2,000 square feet.
9/21/59
A. Am I to comment on that, sir?
page 130 ~ Q. I understood from Mr. Lam's testimony that
he approached you and the Board to try to get a
permit to try to put a filling station on a piece of property
in there not to exceed 2,000 square feet and pursuant to that,
this letter was written, is that correct~
A. The 2,000 square feet refers directly to the size of the
land.
Q. In the contract?
A. The use permit was issued on 150 foot square.
Q. It was prior to August 1, 1956¥
A. I am not sure of the date.
Q. You will agree to that that the use permit was issued
prior to August 1, 1956! 150 by 150~
1\fr. Kellam: Yes.
Mr. Kirsh: No use going into that.
The Court: I want to mark the letter, October 14, 1958
frmn Mr. Gamage to :hfr. Lam as "Defendant's Exhibit 5."
Mr. l{irsh:
Q. Have you read the letter?
A. Yes, sir, I read it.
Q. That's all.
Mr. Kellam : No questions.
The Court: Do you reca.Il an application or a discussion
concerning property located at the northern bounda.ry of the
development? I am handing you ''Defendant's Exhibit 3."
Do you recall a.ny discussion of the property located in this
area?
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Vol. l
9/21/59
A. No, sir, I don't remember it specifically. I
page 131 } could only com1nent on it where it is brought to my
attention at this time for the first time in that the
use permit was issued on the intersection, southwest intersection.
The Court: Of Mona Avenue and Little Creek Roadt
A. That's right.
Q. Any discussion of locating a filling station on any other
portion of the development 7
A. I think there was, sir. There was consideration of
locating pump island at other locations throughout the parking area owned by Food Fair.
Q. According to tlte best ·Of your recollection, did you give
any permission or refuse any permission to construct a filing
station in an area of 2,000 square feet~
A. Your Honor, I am in this unusual position. It is not
n1y position officially to approve or disapprove building permits. People may ask my advice on whether or not a parcel
of land is zoned in such a. manner as to permit the erection
of a given structure or the specific use of land, and I can
only comment to them, as I mn in this court, that at the time,
the use permit that was issued involved only that 150 feet
on the corner. Any other position would be problematical.
In fact, to date, I believe, or at the time the property 'vent
in to the City of Norfolk, the ordinance involving service
stations had been cltanged somewhat and it no longer required a use permit for service stations but re'7ol. I
quired a change of zoning to the heavier com9/21/59
mercia! classification and the honoring of this
page 132 ~ pern1it at the present location 'vould be more
than likely on the county's having already approved it at that location and standing behind what they had
clone.
Assun1ing tl1a.t the nse pennit is invalid o1· expired, and I
would rather not comment on the expiration date of it berause I an1 not RlU'e it has an expiration date, if an individual
now· sougl1t to locate a gas station at. that cor.ner, it would
require re-zoning rather than a 'use permit as well as any
other portion by a tract. of land there owned by tha.t group
of people.
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By Mr. Kirsh:

Q. In view of your letter, l\Ir. Ga1nage, I takie that it would
have been useless for l\Ir. Lain to have applied for a gas
filling station of 2,000 square feet at that particular location!
Am I correct or not?
A. At the southwest cornerY As a matter of policy, the
Commission has in the past preferred to issue permits on
150 by 150. It is not 'vritten in the county ordinance; that
is the principal requirement.
Q. That 150 by 150 is the minimum?
A. I sa.y it is not so written in the county law. I would say
the use permit ·was predicated on the 150 foot by 150 foot,
however.
Q. In your letter, Mr. Gamage, you said the use permit issued covered 150 by 150 ground rent and then you go on to
say, "I hope this will clarify the situation,'' but at the time
that Mr. Lam applied to you, he testified tha.t he had the contract, sho,ving that 've will construct a gas station, a filling
station of a maximum of 2,000 square feet; so,
Vol. I
looking at your letter again in the light of Mr.
9/21/59
Lam's testimony, he said that he did not file an
page 133 ~ application a.fter getting that letter.
A. This letter is fairly broad in that it covers
the area that was sought for the use permit for the station.
"\Vhether or not a lesser parcel of land could be used as something, I can't answer.
Q. You knew that he wanted to put a filling station on a lot,
a maximmn of 2,000 square feet? You kne·w that? ~fr. Lam
said he called that to your attention?
A. 2,000 square feet of ground.
Q. Will you give it to us today? We are Yery anxious to
accomodate l\fr. Olive. We want to build. 'Viii you please
fix a way to give us this permit today?
A. Sir, I could go through the adn1inistrative procedure
that is required.
Q. Do you think we will get it?
A. I couldn't tell you. It is no longer in tl1e county.
Q. And tl1e city wouldn't give it to yon!
A. I couldn't tell YOU that.
Q. Their sizes ar·e larger now than the others, aren't
thev?

A. I belieYe 150 foot square qualifies in the City of Norfolk.
Q. Do you think it 'vould go for anything le~s!
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.A. I can't tell you. I am not familiar with their regulations.
Q. Have you, in your office, the Norfolk City Oode on this?
.A. I don't believe I have the revised code. I have it as it
was in 1949.
Q. When was this law changed Y
Vol. I
A. This land was annexed to the city effective
9 j21j59
January 1, 1959.
page 134 ~ Q. The date of this contract was August 1,
1956. It was in the county?
A. That's right.
Q. And 2,000 square feet was in the county that we were
figuring on building Y
.A. Yes, sir.
Q. And you refused us a contract?
A. (Witness doesn't answer.)
Q. Read the letter.

Mr. Kellam: That is testimony; not a question.
Mr. Kirsh:
Q. Did you refuse us a. contract, a. permit?
A. I d<>n 't have that authority. I ea.n 't refuse it or grant it.
150 square feet "ras requested for a use permit.
Q. That was prior to August 1, 1956?
A. Right.
Q. Since August 1, 1956, we have had no application for a
use permit except on an oral application from ~Ir. Lam?
(Mr. J{irsh hands letter t~ witness.)
A. (Witness reads letter.)
The Court: Did you have oral application fron1 1\Ir.· T.Jan1?
A. It is possible I did. I can't. recall the exact conversation. If 1\Ir. Lam asked me, if he says I advised him he
couldn't locate a. service station on those two
Vol. I
thousand square foot of ground, I was advising
9/21/59
hin1 to the best of my knowledge in view of the
page 135 ~ past procedure of the Commission. It has been
brought to my attention, however, since that date
that there are stations that are located on less than 150
square foot.

•

•

•

•

•

Pennsylv·ania State Shopping Plazas v. James F. Olive 87

Mas on Gamage.
Mr. Kirsh:
Q. Did you ever hear of the county granting one for a
gasoline filling station to be erected on a piece of property
of this classification on less than a maximum of 2,000 square
feet'
A. I can't rec.a.ll it.
Q. Mr. Lam testified, and without going back and reading
the questions and answers in order to save time, that the time
he approached you all, he told you about the contract which
required a building on the property in this area which we had
in question on a maximum of 2,000 square feet, and after
talking with you, he did not file an application because you
intimated you wouldn't do anything under 150 by 150. Is that
correctY
A. I think so.
Vol. I

9/21;59

page 136}

CROSS EXA}IINATION.

By Mr. Kellam:
Q. Mr. Gamage, there is no provision of the ordinance or
ruling of the Planning Commission as to the size of the
structure for a service station, is there?
A. No, sir.
Q. And so long a.s they comply with the requirements of
setbac-k and meet the requirement of the Highway Department, they can build a. service station of almost any size they
wish, whether it be ten foot square or fifty foot square 1
A. (Witness nods head "Yes.")
·
~fr.
~Ir.

Kirsh: He dicb1't say that, Your Honor.
Kellam: I asked him a. question.
The Court: He is cross examining him now.
~fr.

Kellam:
Q. When you consider a question of \vhat area you wish in
a. service station before a. use permit is granted, the area between the l1ighway, that is the setback line, the driveways, and
the other areas surrounding, it all constitutes a part of it,
cloesn 't it?
A. Yes, sir.

•

•

•

•

•
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Olive et als. v. Pennsylvania State Shopping
Plazes, Inc.,

Circuit Court of Princess Anne County, Virginia, September 21, 1959-10 :00 A. l\L
Before: Honorable Th01nas l\L Johnston, Acting Judge.
The Court: Gentlen1en, as to the n1otion to quash service
of process, I overrule that motion. As to the request for
specific performance, I do not believe that this is a case for a
specific performance. The only issue remaining for a decision
today is the issue of whether or not there "ras a breach of
contract, a refusal to comply with tl1e contract.
It seems to me that the contract, in -view of the evidence
and the conversations between the parties and the cor/respondence that comprises the exhibits in the case, is
v ~u~.· It is further apparent from the exhibits and the
a · r· ce station on 2,000 square
plats-that1he constructi
feet "rould l)e an 1m o · ility.
, /
IS
re on ustve that the defendants in the case either
V
knew by virtue of the exhibits or should have known that the
lc.onstruction of this station w·ould require more than the
V 2,000 square foot area.
"Exhibit No.2 for the Respondent" shows tha.t a plat prepared by the Respondents envisioned a space of more than
2,000 square feet to be used for the service station. That
exhibit shows the pumps have been put in and \vhile it contended it is not in detail and just shows a general
Vol. I
location, it certainly indicates that the respond9/21/59
ent contemplated the placing of the service station
page 139 ~ at such a place on the development that the exit
and entrance driveways to the development could
be utilized for access and egress to the service station.
I eonclude, therefore, that there is a breach of the contract
by tl1e failure of the defendants to comply with the agreement and that the matter in accordance with the request
should be referred on the issue of dan1ages. Of course, therP
would be no question of profits, but that would come up at
some later time. Mr. Kellam, please prepare the order.
1\fr. Kirsh: If Your Honor please, I 'Yonld like to note a.n
exception to your ruling on tl1e 1notion to quash service and
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I also object to Your Honor's ruling in reference to a breach
and also for the entrance of the order .

•

•

•

•

•

•

•

•

•

•

Vol. II
12/15-16/59
page 4 ~

JA~IES F. OLIVE,
Plaintiff, having been first duly sworn, was examined and
testified as follows:

DIRECT EXAl\1INATION.
Exa1nined by 1\tlr. Kellam:
Q. You are ~Ir. James F. Olive?
A. Yes, sir.
Q. You are named as one of the Plaintiffs in this case, are
you not¥
A. That's right.
Q. And you were connected "~th Eastern Supply Corporation, I believe?
A. That's right; at the time.
Q. ~fr. Olive, you are familiar with the terms of the lease
or the agreement 'vhich was made with the Defendants in this
eaRe, are you not, sir?
A. That's right; I am.
Q. And the provision in there for construction of a store for
the dispensing of gasoline and other facilities?
A. Yes, sir.
~Ir.

Kellmn: 1\fay we offer in evidence for the
,r12/lol. 5-16/59
II
consideration of the jury the Copy of the contract which Your Honor has?
page 5

~

The Court: Yes.
.
Mr. l{ellam: 1\{r. Simpson has already seen

it.
. The Court: This contract dated the 1st day of August
1956 will he received in eYidencc and 1narked "Plaintiff's
Exhihit 1."
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1\Ir. Kellam:
Q. lfr. Olive the contract dealt with certain other thing·s
in addition to the question of the station 1
A. Yes, sir.
Q. In what business were you and Eastern Supply Corporation engaged at the time of the making of the contract?
A. I was the jobber or distributor for Phillips Petroleum
Company in this area as an independent business man.
Q. How much experience have you had in the jobbing or
distribution of petroleum products?
.A.. I had about seven years experience with a major company before starting the jobbership here in Norfolk and Princess Anne County and then engaged as a jobber about three
years in Princess Anne County.
Q. What was the other major company?
A. Esso Standard Oil.
Q. When you came to Norfolk what did you do, if anything,
to familiarize yourself with the locality and the future of
distribution of oil?
A. In order to determine whether I would set
Vol. II
up or establish jobbership in this town, I had to
12/15-16/59 make a pretty thorough market survey and get
page 6 ~
acquainted with centers of growth, population,
traffic counts, and generally find what the potentials would be for service stations in various locations.
Q. Did you have any connection with the operation of any
other stations or the loca.tion of any stations in the area?
A. Yes, sir. I had something to do with perhaps eight
other stations in the area in assisting in locating them. Of
those, there were about three that I purchased and located
myself, sir.
Q. Were you familiar with the locality where this station
was to be constructed?
A. Yes, sir. This particular location on Little Creek Road
at ~fona. Avenue, right adjoining the entrance to the Roosevelt Gardens Shopping Center was by far tl1e best service
Rtation location that I l1ad come across.
Q. Are you familiar with the operations of stations and in
a position to formulate an opinion as to their desirability
and their gallonage that they would pump?
. .~. Yes, sir. In fact, when you make an estimate of a
Rervice station location, in order to justify construction of tl1e
station, you have got to determine what the gallonage is going·
to lJe; I mean, the number of g·allons of gasoline going to he
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sold per month or per year in order to determine whether
you can afford to build a station.
In this ca.se we made a very thorough inves·tigation of the
neighborhood and the future of Little Creek
Vol. II
Road at that point to determine whether we
12/15-16/59 ought to go into it.
page 7 ~
Q. 1\Ir. Olive, with that background, what, in
your opinion, is the value of a. lease, a turn-key
job, at the location in question'
A. In my opinion, it is about $1,500.00 a month, sir. If
vou want that extended. Q. We will get to that. That is $1,500.00 per month T
A. That's right.
Q. Extended over a period of twenty years, what is the
value of tha.t lease'
A. Let me refer ·to my notes on it.
Q. Suppose I do it this way. You say it is "Torth about
$1,500.00 per month T
A. Yes, sir.
Q. In arrivi.ng at that figure, what have you used as your
lJasis of gallonage to 1Je pumped per month T
A. The station would have mtmped about 30,000 gallons a
month at that location.
Q. That is your estimate of it?
A. Yes, sir.
Q. And that is your best opinion 7
A. Yes, sir.
]\fr. Kellam: 1\Iay ''e approach the bench T
The Court: Yes.
(Counsel approach bench.)
1\lr. Kellam:
Vol. II
Q. ~£r. Olive, you have before you "Plaintiff's
12/15-16/59 Exhibit No.1, which sets forth the rentals which
were to be paid under that contract?
page 8 ~
A. Yes, sir.
Q. Will you tell us if you have calculated what sums, based
on the figures you have given as the value of the lease, would
be paid monthly under the provisions of this agreement to
the Defendants as the base rental?
A. "Tell, I have an annual rental calculated of $6,800.00.
Q. How· do you arrive at that 1
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A. 'Ve were to pay 1112 cents per gallon on the gasoline sold
from the station.
Q. That was for the building 1
A. Yes, sir; the use of the building and 30,000 gallons a
n1onth. That comes to $450.00 a month, plusQ. You have, under Paragraph 2, the question of installation, tanks, pumps, and the paving.
A. For the tanks, pumps, and that equipment to go in there,
I figured there 'vould be about $5,000.00 expenditure and for
paving, additional $5,000.00; so there would be $10,000.00
expenditure on which we "rere to pay $223.80 a year for
every $1,000.00, so that 'vas just for a period of five years,
'vhich, expressed over a period of twenty years, it would come
to aboutQ. You may refer to any notes you have there.
A. It would come to about $540.00 a year, I believe.
Q. That is a memorandun1 w·here you calcn·vol. n
lated it? yon may refer to it.
12/15~16/59
A. It 'vould be $575.00 a year and divide that
page 9 ~
by twelve, it 'vould be about $50.00 a. month for
the equipment and paving and additional rental
of $400.00 that they tacked on it, it would con1e to about
$35.00.
Q. Did you have it on an annual basis? If you have it on
an annual ba.sis, give it.
Q. Annual basis, calculating the payments to be made on
gallonage, on 30,000 galls at 1¥2 cents a gallon and paying
for the paving and equipment in the an1ount of $10,000.00
over hvent.y years instead of five year period, so we can get
tl1is on equitable basis, in rent a.nrl taxes, I figure the annual
payment in rent to Food Fair w·ould he about $6,800.00 a
Year.
· Q. Tell the exact figure you calculated it. You said $5,400.00 for the use of the building at 1% cents a gallon?
A. That's right.
Q. $575.00 for the paving and equipment?
A. Tha.t 's right.
Q. Under Paragraph 3Q. $400.00 for additional rental which they just tacked on
and $400.00 for taxes and insurance.
Q. $40000 for taxes and insurance. Is that w·hat you
(l:;;timate of taxes and insurance would be?
A. Yes, sir.
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Q. \Vhat does that amount to"/
Vol. II
A. $400.00 a year.
12/15-16/59 Q. \Vhat is the total!
page 10 ~ A. $6,750.00 a year, and I used a round number
of $6,800.00 a year that we would pay to Food
Fair.
Q. You said that the "~alue of the lease was $1,500.00 per
month?
A. That's right.
Q. "Wha.t does that equal per year? $18,000.00, isn't it?
A. Yes, sir, that's right.
The Court: "What was yotu· question¥
Mr. Kellam: He said the rental was $1,500.00 per month.
The value of the lease, $1,500.00 per month, and the year's
basis would be $18,000.00.

A. That's rigl1t; $18,000.00.
Q. If the value of the lease is $18,000.00 and you are paying
$6,800.00, what do you have as the net value of the lease¥
A. The net value of that would eome to $11,200.00 a year.
That would be the net value of the lease.
Q. If that is the net value per year, how do you determine
the present value of that least for a twenty-year period T
A. Well, you might multiply it. $11,200.00 by twenty and
get the total, the total amount that would be paid over that
period of time which would come to $224,000.00, but to arrive
nt the present value of the income of 11,200.00 over twenty
years, you would use a factor that would show yon the present
worth of that. income.
Q. What is that factor?
Vol. II
A. 11.47 times the amount of the income that
12/15-16/59 you get.
page 11 ~
Q. \Vhat's that?
A. That com.es to $128,754.00. That is your
net income from the lense of $11,200 times the factor of 11.47.
Q. Is that the present-day value of that lease f
A. That is what it would be worth in cash today.
Q. Where do you get that factor from?
A. That is tl1e standard factor used by banks and nppraisers to show. It is a publisl1ed fig-ure. I found it in this
apnraiser's manual here, sir. In the bank, it is what tlwv
call tl1e inward fn(>tor of the present worth of an incom'e
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stream of $1.00 a year and it shows you over a period of
twenty years the present value of that income stream would
be 11.47 dollars at a rate of 6%.
Q. The rental you have calculated as being payable under
the provision of the agreement or the lease at $6,800.00 is
calculated upon the station pumping· how many gallons?
A. 30,000 gallons a month.
Q. If the station "rere to pump something less than 30,000
"rould that rental be reduced?
A. Yes, it would.
Q. If it pumped more, would it be increased?
A. That's right, by the 1% cents a gallon.
Q. How do you arrive at the value of the lease as a turnkey job? That is with the station and the pumps and equiplnent installed and delivered to you T You said it was valued
at $1,500.00 per month. Ho"r do you arrive at
\Tol. II
$1,500.00 pe.r month?
12/15-16/59 A. I arrive at it in a similar rental In this
page 12 ~ case we pay 1lh cents a gallon a.nd its value to me
would be the income per gallon that I received
fr01n the station a.nd that is approximately five cents a gallon.
Q. You and Eastern were jobbers of gasoline at the
time?
A. Yes, sir. I was the distributor for Phillips Petroleum
and an independent business man. This lease was with me
and my company, so we were the operators here and the
lea sees.
lfr. J{:ellam: You may inquire.
CROSS EXAMINATION.
By 1\fr. Simpson:
Q. ]\fr. Olive, I believe you were the first to obtain some
kind of option on this piece of property in question, is that
rig·ht?
A. I had a contract to purchase. It wasn't an option. I
was obliga.ted to buy the land.
Q. A piece of land there on the Little Creek Road. What
was the frontage on Little Creek Road!
A. It was approximately 400 feet frontage by, I think, 500
deep.
Q. And that 400 foot frontage was broken down into two
separate parcels, was it not?
A. For purposes of conveyances, yes, sir, it was.
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Q. After you had obtained this contract to purchase, then
you sought out a representative of Food Fair in regard to
the sale of that land to them, did you not f
Vol. II
A. No, sir, I didn't seek thetn out.
12/15-16/59 Q. In any event, you did go to see them, didn't
page 13 ~ YOU?
· A. They sought me out and we started negotiating.
Q. And you went to their offices, did you not, in PhiladelphiaT
A. Eventually, yes, sir.
Q. And then you discussed with them the situation with
respect to this piece of property and you were interested in
selling it to them, were you not?
A. Yes, sir.
Q. And you also discussed with them the question of their
turning around and leasing back to you a portion of this
property which you would sell to them?
A. Yes, sir. That was part of the contract.
Q. In your discussions there which resulted from the execution of this contract. which you have introduced into evidence, it wa.s your intention, 'vas it not, to have a gas station
or a facility for the sale of accessories such such as tires and
ha tteries for the store?
.l\.. Gasoline, lub oils, batteries, accessories, everything related to a service station.
Q. y· ou were to sell tires, batteries, accessories!
A. Yes, sir.
Q. And you would also have a facility there for the dispensing of gasoline?
A. Yes, sir. It was primarily a gasoline station and we
always try to get all the additional sales that we can from
each gallon, yes, sir.
ol. II
Q. As you discussed the situation with them,
12/15-16!59 you had gone into some detail or some approxipage 14 ~ ma.tion as to where your particular store would
he located, did you not?
A. Yes, sir. I l1ad complete plans drawn up.
Q. And one of the places that the store would be located
was aetually in the line of the shopping center itself? That
is to say, your store, that you would have for the sale of your
merchandise would be in the actual line of the stores in the
·
shopping center?
A. I think we discussed a.bout four different locations, yes,
sir. That is one of then1.

'r
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Q. This is just a rough outline. Maybe I will give you this
sheet of paper and let you rough out just the general location
so the jury can better understand it. D.raw a line down here.
This is Little ·Creek Road and Mona Avenue. If you will
just approximate what the physical situation is there.
e had about 400 feet on Little Creek and we had
A.
about 500 feet on 1t£ona Avenue and "re discussed four different locations.
Q. What was the first location you disc.ussed with respect to
where your store would go¥
A. The first location was the one that I had completed
plans for and designed and got a use permit for right here
on the corner 150 by 150, use permit, with a building about
30 by 40.

'V

1\Ir. l{ellam:

Corner of what?

A. Corner of 1\fona Avenue and Little Creek Road. That
was the primary and best spot. It was about 30 by 40 building; anywhere in that area; anywhere within the
Vol. II
150-foot. area we had the use permit for.
12;15-16/59 Then 've discussed the possibility of putting
page 15 ~ the station on this corner but it was a very good
idea. Food Fair reserved the. right to place it
anywhere within the area that would be consun1ate with their
design and all that.
Q. Did you also discuss with them the possibility of putting
your store up on this corner?
.A.• 'Ve ma.y have, sir. I don't recall. I think one design
that we looked a.t was the possibility of angling the shopping
center around like this and putting the store in there, yes,
sir.
Q. Wasn't it your intention, really, and as your agreetnent
here provides, which you have introduced, that it would be
built for you a.t this location and in arriving at the rent that
they would build for you a store and the basis of the rent
on the store would be determined by how much money was
actually expended in the erection of a store, basis of $75.90 a
year per $1,000.00 for the eost of a store, but the cost of the
store not to exceed $25,000.00 1
A. That's· right.
Q. So when that was agreed upon and tl1at was for a period
of twenty years, 'vhen tha.t was agreed upon, it was also decided and agreed upon that you would pay additional $223.80
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a month for every $1,000.00 expended by Food Fair in the
erection and installation?
Mr. Kellam: Per month T
A. Annually, $223.80 per year payable monthly for every
$1,000.00 that they would spend in the erection
Vol. II
of the pumps for a period of five years.
12/15-16/59 Q. It 'vas not obligatory in your agreement
page 16 ~ with them that the pumps would have to be
placed within close proximity to the actual location of the store, isn't that so?
A. It was limited by this; that they agreed to set aside
approximately 2,000 square feet for the installation and of
tha.t there would be 1200 square feet for the building and
that would leave 800 square feet area contiguous to put the
pumps in so the pum.ps would have to be relatively close, I
'vould say you couldn't have the pumps here and the building
over there.
Q. Calling your attention to page 5 of the contract which
has been introduced and it says over here that the are shall
contain maximum of 2,000 square feet, is that right¥
A. That's right.
Q. ''And the buyer shall erect for the seller a building
eontaining not more than 1250. ''
A. That's right.
Q. So that left 750 for a place to put your pumps?
A.. That's rig·ht.
Q. And the location of the store as well as the pumps would
he detern1ined by Food Fair?
A. That's right.
Q. Yon said that they put in, that they said 2,000 square
feet?
A. That 'R the a!treement, andQ. That was the agreement reached with them,
·vol. II
was it not?
12/15-16/59 A. Yes, sir.
pa.ge 17 ~
Q. And that is all the space that you actually
wanted was 2,000 square feet?
A. For the building and pumps, yes, sir.
Q. And you figured 2,000 square feet was sufficient for vou
to operate this business on!
·
A. Providing you get the access to it t11at any store would
havP in the shopping center.

98

Supreme Court of Appeals of Virginia

J a1mes F. Olive.
Q. But in any event you were not at any thne under this
agreement entitled to more than the total of 2,000 ··square
feet?
A. That's what I was paying rent for, yes, sir.
Q. So you were not entitled to anything over and above
what you were paying rent on Y
A. No, sir; anything more than any other tenant would.
Q. You mentioned you had obtained a use pe.rmit f
A. Yes.
Q. You obtained that yourself?
A. Yes.
Q. Before you even sold the property'
A. Yes. If we hadn't had it on there they probably "Tould
have wanted me to get it on there.
Q. You were familiar, were you not by reason of your testimony, with the requirements of obtaining a use permit for a
place to dispense gasoline 1
A. That's right.
Q. So when you did obtain it you knew you
Vol. II
12/15-16/59 had to have a minimum of 150 did you not?
page 18 ~
A. There is no n1inimum of 150 feet particularly. That is a sort of standard size that is
acceptable in Princess Anne County and we could have put
the station anywhere within that 150 foot square without anything in the "Ta.y of a legal difficulty.
Q. It could have gone in there?
A. Yes, sir.
Q. You must bear in mind you had a lease for only 2,000
square feet?
A. That's right.
Q. You admit you had no use for anything in excess of
2,000?

A. No; tha.t isn't true.
~fr.
~Ir.

Kellam: He didn't say that.
Simpson: On Page 5, I have read frmn it and yon
agreed with me that it said 2,000 square feet and then you
w·ould not be entitled to more than what vou had rented anvmore than any other tenant would be. That is my recollection
of what you said.
~Ir. Kellam: That is not the question you were asking hin1
awhile ago.
A. The service station ·would require, as is obvious in any
sl1opping center lease, the rigl1t to access of the traffic to and
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from the store. If you are trying to say that I wouldn't have
that right in addition to the little square where we were
going to put the station, then I have to disagree. I did have
that right to have my customers drive up to the
Vol. TI
pumps and there would have to be paving facili12/15-16/59 ties and any safety measures that have to be
page 19 ~ taken in accordance with la,v, all that has to go
in there. 'Vhat we set down here was the size
of the building and the plot for the pumps. They could move
it anywhere they wanted to on the lot of the Food Fair Center
and we would be happy.
Q. In regard to other locations, this one, suppose, if you
will, so that we ca.n explain it, 'vould you mind putting the
proper points here? That is to say, this would be the south·west corner. This would be the north. Put the proper directions on the plat in each of the four corners.
A. This would be south,vest, southeast, northeast, and
northwest.
Q. When you discussed with them the possibility of putting
your facility at the northwest corner~{r. J{ellam: I object to that line of questioning on this
ground. The Court has already determined that a use permit
"~as issued for one location, only one, and that the station
was to be constructed at that location. Doesn't make anv
difference what they consider about other locations at ali.
The Court : 1\{r. Simpson, unless you are trying to show·
that. the figures he used in estimating the value of this lease,
the profits to be realized fron1 the lease ".,.oulcl be affected
hy the location of this station, I don't see that the line of
questioning is material.
1\fr. Simpson: He has testified, Your Honor, that he has
ha.sed his evaluation, present evaluation, rent.al valuation of
the 2,000 square feet. He admits that is all he
·v·ol. II
had. He says that that lease is worth $1,500.00
12/15-16/59 a month of $18,000 a year, and it has a direct
page 20} bearing in tl1e question of what damages, if anv,
that the Plaintiff is entitled to recover as to the
location on this plot of ground as to where that station would
he situated in order for him to derive such a gallonage as he
has testified 30.000. When he signs an agreen1ent reserving
nnd 2i.ving to Food Fair the ri~ht to select and admits tha.t
1H' clid discuss with then1 locations. four separate locations
on this property as to where this station would go, it has a
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direct bearing in the matter of his testimony as to what the
value is.
It is for us to show that there is nothing requiring the station to be on any c<>rner although four different locations
were discussed. It has a direct bearing on it.
By the Court: Your position is under the contract, Food
Fair had the right to build the station in any one of several
locations, is tha.t correct 7
Mr. Simpson : Any loca.tion.
The Court: Any location on this particular property that
they owned at this intersection of Little Creek and Mona
A venue. Is that your contention?
~fr. Simpson: Yes, and the agreement so states. It has
been introduced.
1\fr. Kellam: I have no objection with the fact that the
agreement so sta.tes that. 1\fy objection goes to the fact that
the record shows that they designated Mona
Vol. II
Avenue and Little Creek Road as the location
12/15-16/59 where it should be built. That is in the record.
The Court: Tha.t 's true.
page 21 ~
~fr. Kellam: It \vouldn 't make any difference
if they had power to do anything else. Once they made the
selection, that is the point they were to construct the station.
The Court: Do I understand you to take the position under
the contract that tl1e station could l1a.ve been constn1cted
at some other location other than ~fona Avenue and Little
Creek Road f
~fr. Sim.pson: Your Honor, under this agreementThe Court: I thought you were talking about different
lo~ations of the building on that piece of property.
~Ir. Simpson: No; only on requirements on this, in tl1is
cont.raet, which has been introduced.
The Court: Sustain the objection.
~{r. Simpson: We note an exception.

Q. In any event, your store was to be what size?
A. The size of the store was stated in the contract not to
!'Xceed 12,500.
Q. Containing not more than 12,500 feet f
A. Yes; standard building 30 by 40.
Q. Then that leaves 750 feet for you to put your pun1ps?
A. TJ1at 's rip:J1t. Corne out 20 feet and put your pumps.
Q. "\Vhere in there does it say 20 feet 7
A. Yon have 20 feet left. You have a. 30 by 40 building,
~0 feet by 40 feet, and you come out 20 feet. TJ1at gives· you
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an overall of 50 feet deep by 40 wide; 2000
square feet. So here is your building and here
12/15-16/59 are your pmups and your driveways go right by
page 22 ~ them. Put a limit on how big a place we are
going to build on it, see?
Q. It 'vasn 't your agreement with them and it doesn't so
state in here that they 'vere going to be actually contiguous Y
That is to say, the area where the gas pumps were going to
be would actually adjoin and be ag·ains.t the 1250 square
feet where the building was going to go?

Vol. II

Mr. Kellam: The contract speaks for itself. It says "Within the aforementioned 2,000 feet.''
The Court: 1\Iay I see the contract, Mr. Simpson?
(Mr. Simpson hands c:ontract to the Court.)
1\tir. Silnpson: Your Honor, on Page 5 of the contract are
the provision that have to do with the land and the building.

(Off the record discussion.)
Mr. Simpson:
Q. Mr. Olive, in any event, you did not request and did not
want any more than the total sum of 2,000 square feet for
the conduct of your business~
A. That is what we agreed on. That is what we had to do.
We had to do that.
Q. And that is all you would be entitled to and if you used
any more than that, you would be trespassing on someone
else's property, would you not?
A. To l1uild the building?
Vol. II
Q. No, sir. I mean if you lease 2,000 square
12/15-16;59 feet, that is aU you would be entitled to use?
pag·e 23 r
A. According to the contract 've had, we also
had access to that building. I wanted to operate
that. You can't operate a service stat.ion if you don't have
access. This provides for access without being a trespasser,
yes, sir, but. if you extended your building beyond those limits,
vou would have to make another deal.
· Q. And if you utilized m.ore than 2,000 square feet., you
would have to pay more rent?
A. That's right.
Q. Yon said- you were experienced in operating service
stations and gallonag-e. Let's get the nan1es of some of
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them. I think you said you had something to do about seven
different stations in that general area that you had something to do withY N arne one of the seven. N arne me the first
or any one of the seven stations that you testified to on direct
examination that you had something to do with getting a
station located.
A. The one I was closest in touch with was a little station
we have on Chirch Street, Church and A venue B.
Q. What is the size of that service station!
A. It is approximately the same size we are talking about
here.
Q. 2,000 square feet f
A. About that.
Q. Give me the name of another station you
Vol. II
had something to do with.
12/15-16/59 Q. Well, let's take the one people are fruuiliar
page 24 } with, :Military Highway and Johnson Road.
Q. What kind of gasoline did you propose
to sel1 there; Phillips 1
A. Phillips 66, yes, sir.
Q. Let's talk about. the one at ~Iilitary I-Iig·hway and Johnson R·oad. '\Vhat is the size of that station~
A. That is bigger; much larger. It is 150 by, on a 150 by
200 lot, I believe, and the building, well, it is a different
design thatt what we are talking about, but I don't see why
've have to go into all these figures but it is about, I would say,
2~000 square feet in the building itself. Wait a. minute. Yes,
about 2,000 in the building itself at that particular location.
The one on Church Street is about like the one we are
talking about but it didn't necessarily have to be a service
~ta.tion building with bays and all that. It could be pumps
ancl islands.
Q. Name another station. Name another station that you
know something about. You testified about 30,000 gallons.
We want to :find out how you got it to figure. N arne another
station.
A. I can tell you how I got the 30,000 gallon figure.
Q. You answer the question. ,Just. ghre me another station.
A. Colley A venue and 41st Street.
Q. 'Vlutt is the size of that station?
A. That is the same size as we are talking about; actually
a 1ittle smaller lot.
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Q. You mean 150?
Vol. II
A. It was 120 front by 100 deep, I think, the lot
12/15-16/59 we are talking about and the building was about
page 25 ~ 2,000 square feet, I would say.
Q. So then they had 120 by 100 foot lot in
addition to the outside of the building area itself of 2,000
square feet?
A. This was purchased land. 'V e bought the land. This
isn't leased land; not in the middle of a shopping center.
Q. Give me the name of another one you know about.
A. ~{ontieello Avenue and 21st Street. That is 100 by
120 foot lot and the building is about the same as we are
talking about.
Q. 100 by 125?
A. Yes.
Q. .A.nd the building· is 2,000 square feet?
A. No, it isn't 2,000. It is 30 by 40. It is 1200 square feet.
All of these are 1200 square feet.
Q. That is the building. Can you name another one T
A. No, I ca.n 't remember any more.
Q. In accordance with the agreement that you entered into
on August 1st, you had also agreed to sign the usual shopping
center form lease, did you not t
A. That's right, sir.
Q. And that "ras shown to you while you were up in
Philadelphia¥
A. No, sir.
Q. You were fan1iliar with it, weren't you Y
A. I an1 fan1iliar with the general terms of a shopping
cente1· lease but I never saw their's .
Q. You know what that lease provides?
.·Vol. II
12/15-16/59 A. It provides that tl1e tenant will have access.
page 26 ~
l\Ir. J{ellmn: I don't see that it makes any diffe.rence. It
is not a part of this. That is not a question of liability.
That n1ay- have had something to do with the deter1nining of
whether or not they were in breach of the contract or perfornlance of the contract.
The Court: Does this have anything to do with the question of damages?
1\Ir. Simpson: It c·ertainly does. It has a direct hearing
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because the lease he was to sign sets what his obligations
are under the lease and what payn1ents he must make in addition to the rent.
lVIr. J{ellam : That has already been determined by the
Court.
1\!r. Simpson : No, I don't believe that has, Your lionor.
The question is this issue now, that he had agreed to enter
into the standard, usual shopping center form lease a.nd
that. said certain other things.
The Court: It sets out the terms of the lease in the agreement.
1\fr. Simpson: T·his is not the lease; only an agreement to
enter into a lease. Right here in the contract, paragraph 1,
it has to do with the rent.
The Court: It is an agreement to lease; subject to the
terms of this contract.
lir. Kellan1: I agree with yon and he can't bring in son1e
other agreement and sa.y it is subject to those terms.
The Court: Not subject to any terms that are
Vol. II
contrary to the terms of this agreement.
12/15-16/59 1\{r. Simpson: I expect to argue the point a
page 27 ~ little bit on it.
The Court: Do vou want to?
1\fr. Simpson: Yes.
·
(Counsel and Court retire to .Judge's Chatnbers.)
(Counsel and Court return to court room.)
1\{r. Simpson:
Q. \Yill you tell us in your calculations if you took into
consideration the labor involved in arriving- at your fh?,·ures?
The figures that I have here tl1at you said yon figured $600.00
fo1· taxes and insuranceA. I figured about $400.00 taxes and insuran(>e.
Q. And you were ohlig~d to pay th~ taxes and insurance
for twentv v~ars?
A. Yes,' sir.
Q. Of course taxes and insuranc~ could increase oYer that
period of time could the~· not?
A. Yes. sir.
Q. And they are most certainly likely to?
A. (Witness cloesn 't answer.)
Q. Did yon determine for certain wl1at the taxes would l1e
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on the 2,000 square feet plus the building of 200 square
feet~

A. No, sir. No way I could have verified it.
Q. That is just a rough estimation f
A. Yes, sir.
Q. So instead of being $400, it actually 'vill be
Vol. II
$1,000.00? It could be?
12/15-16/59 A. You said it.
page 28 ~
Q. In regard to the station, what about the
cost of the employees and the operation of this
station in arriving at wha.t you say is this tremendous sum
of the value -of this lease¥
A. That has nothing to do with it.
Q. You mean to say the station was going to operate itself?
A. No, sir. The figure I was quoting was the net figure I
received. No expenses in tha.t.
Q. You wouldn't have any expenses whatsoever?
A. No, sir.
Q. Then who was going to maintain your store there if
somebody "Tanted to buy an inner-tube?
A. The tenant dealer in the station, see, that "rould be his
business to operate. I wouldn't l1ave any expenses of
operating.
Q. You w·ouldn 't have any expenses at all f You would
have a man in there and he would not be paid from the operation of the store?
A. Tha.t would be the dealer's expenses, not 1ny expenses,
sir.
Q. You were the one that was leasing this property, 'vere
vou not?
·· A. That's right. I was sub-leasing. I would sub-lease to
that dealer-tenant.
Q. You knew you had no right to sublet?
A. Yes, sir, I did. It says so in the contract that this contraet may be assigned. If it didn't have that in itQ. Did it say that?
\Tol. II
A. Yes, sir.
12/15-16/59 Q. Are you sure about tha.t?
page 29 r
A. Yes, sir.
Q. Are you as sure about that as everything
else you have testified to here?
A." Yes, sir.
Q. You are?
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A. I think so.
Q. You are as sure of that as you are the 30,000 gallons
that you said you would pump 1
I will show it to you and you see if you can point it out to
me because I would like to see it.
A. You see, usually, it is in the back here some place.
('\Vitness looks at paper.) He1·e we are. ''Buyer herein
has the right to sign this agreement.'' I am sure it is somewhere in here that it allows me to sublet the premises, but
if that 've.re not the caseQ. I am talking about what is in that agreement that you
signed.
A. I don't know. It doesn't say anything that you can't
sublet it either. In any case, that is the usual procedure for a
jobber like myself to sublet to a. dealer. I don't see it.
The Court: The contract states specific provision in that
contract as to subleasing or assigning of lease by the seller 1
Mr. Simpson:
Q. Are you familiar with the usual shopping center form
lease?
A. No, sir.
Vol. II
Q. That is the lease form you agreed to sign?
12/15-16/59 . A. I haven't seen the form I was supposed to
page 30 ~ sign.
Q. \Vhat about the expenses for utilities in the
operation of that facility there T
A. The figures I gave you were based on the return or income or increment that I would receive from the dealeroperator.
Q. Aetually, the lease you had with Food Fair, they were
going to lease the 2,000 square feet to you f
A. All right. If I put my own employee in there or ran it
myself, then the expenses that I would have in the operation
of the business would be beyond this figure that I am talking
about. In other words, there is a margin in there to take eare
of your dealer and his employees and all of his expenses and
for him to make a profit and a living, too, ·you see. In other
words, as in any industry, you have margins to take care
of your dealer operators or your store manager, 'vhoever it
happens to be. You have got margin there to take care of
your jobber such as I 'vas and you have a margin to take care
of the manufacturer and all that.
I an1 talking about the return I would receive from the
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supply of gasoline in that station. I a1n not talking· about the
profit I 'vould make. That would have been far beyond.
Q. You refer to the jobber. The agreement was leased to
you, Mr. Olive Y
.A. Yes.
Q. And you were to ope.r.ate the station Y
Vol. II
A. Yes.
12/15-16/59 Q. And you want us to believe then tha.t you
page 31 ~ would be entitled to all the profits that are derived fron1 the operation of this business without
having to charge against it whatever labor may be necessary
and required to wait on the trade J
A. No, sir. .All I realize would be the difference between
what I would collect per gallon from the dealer as rental or
if it were my employee that I would set aside as that figure
and what I would pay out per gallon to Food Fa.ir. That is
my interest. I don't get into the operation of the station
or anything else.
Q. You don'tf
A. No.
Q. You don't operate it yourself!
A. If I couldn't sublease it. as I assumed I could, I would,
in effect, be an operator and be entitled to additional incmne
from the dealer margin.
Q. Don't you kno"r the usual shopping center sub-lease
doesn't give you any right to operate itY
Mr. Kellam: That is 1\fr. Simpson testifying. That is not
a proper question when hesitates "the usual shopping center
form does sav that."
The Cour{: He asked him if he knew that.
1\fr. Kellam: He said, ''Don't yon know?". Sustain the
question.
Mr. Simpson: He testified he didn't know what the usual
Rhopping renter form lease was.
'Vol. JI
Q. In getting into the situation of tl1e operation
12/15-16/59 of that business in detern1ining these figures, how
page 32 ~ manv gas stations are there o~n that Little Creek
Road from Shore Drive up to where the Milita.rv
Highway intersection is, do you know?
·
A. l:faybe eight, I guess.
Q. ·And are you familiar with those stations?
A. No, sir, not as familiar as I an1 with this particular site,
no, sir.
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Q. You made no inquiry of any of those stations as to what
their gallonage was there or anything like that, did you?
...L\.. I know, not from direct knowledge, but from what the
potential of an area is and what they should be doing.
Q. And you know that just on the other corner of Mona
.A. Yenue, just -on the western side, which is the intersection
of ~fona and Little Creek Road, there is also a regular Esso
station there~ '
A. Yes, sir.
Q. vVhat is the size of that station?
A. That is a rather large station.
Q. Considerably larger than what you were· having, 2,000
square feet?
.
A. Yes, sir, and separated from the shopping center by a
funoo.

.

Q. As you go in Port. Norfolk and get up there where the
lVIilitary Highway intersects and from there up to Tidewater
Drive, there are a group of stations in that locations, are
there notf
A. Yes, sir; a number of stations.
Vol. II
Q. liow many stations would you say there
12,!15-16,159 are in that particular area?
page 33 ~
A. Between lVIilita.ry Highway and. Tide"rater

I

Drive~

Q. Yes.
A. Five· or six.
Q. Ho'v many of those stations are vacant; out of business!
A. The only one, well, there are three. One of them, the
lease expired on, that I happen to know about. The other
one is about to expire and they are losing the dealer and the
tl1ird one, belonging to Cities Service, it closed bec.a.use it was
in competition with another one they had.
The others are doing quite well. There are always reasons
for these things.
·
Q. As a matter of fact, there is a station that is right
clown the road from this location that is closed right now,
down near the Shore Drive on Little Creek?
A. That may be, but it doesn't compare with this at all.
Q. It is a. whole lot larger station than 2000 square feet?
A. We have three and a half acres of paving there tha~
yon .could use for driveways and entrances.
Q. That. is the whole crux of it. You were wanting to pay
rental on 2000 sQuare feet and vet YOU wanted the henefit
of the 'vhole area?
· ·
·

_,_
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A. It would certainly be to Food Fair's benefit to allow n1e
to sell gasoline. They have a lot of cars and trucks con1e
in.
Q. That is the crux of the case. You wanted
Vol. II
to pay on 2000 square feet and have the other?
12/15-16/59 A. That is what they agreed to. They had to
page 34 ~ make some limitations on the size of the building,
sir.
Q. As to the cost of operation, did you take into consideration, the cost of towels, soap, for the washroom Y
A. As I explained, sir, my figures were not within the
operation of the station itself, which would support itself
altogether; completely suppo.rt itself. What I am considering
would be in effect the rental that I 'vould collect from the
employee or dealer-operator in the station.
Q. That is assun1ing that you would have the right to suhlet1
A. If I didn't have the right to sublet, I could put my own
employee in there.
Q. You would have to pay him 1

\

1\Ir. Kellam: Let hin1 answer.
A. That would co..n1e out of the dealer margin which is
beyond the margin I mn talking about, sir. I am sure yon
understand· that.
~Ir.

Simpson:
Q. I don't kno·w· whether I do or not.

!Ir. J{ellam: Explain it.
·A. Tl1e dealer by his g·asoline, he gets approximately six
cents a gallon margin, ordinarily. Out of that, he pays ahont
a cent and a half w·hat. you call rent., but yon get your jobher
and your distributor that picks up the gasoline and bring-s it
to him, and he gets another three and a half cents spreail or
n1a.rg-in in there.
T·he only cost to that jobber is his transportation a.nd tl1at
is paid for by a. transportational allowance so his net marg-in
of three a.nd a half cents is true net fhrure and
Vol. II
the cent and a half rent he collects from l1is
12/15-16/59 dealer makes it five cents, the five cents I w·as
page 35 ~ talking about.
You get down to the dealer, a.nd when he gcb~
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into the operation of his station and buying towels and all
that sort of thing, he pays for that out of the sLx cents margin
that he has plus his sales of other products which amount
toQ. Aren't you bringing in the operation of a separate and
independent business from a service station f y,ou are talking
about another business 'vhich could be actually operated at
a loss?
A. I am talking about my position in this lease as the leasee
in which I have an income of approximately five cents a gallon
and a layout of one cent and a half which is the reason I was
interested in this lease in the first place. Otherwise, I would
have done something much more wise, I believe.
Q. In other words, you are interjecting in here some other
business that has to do with the furnishing of the gasoline
to the station and there is no guarantee that that business is
operating at a profit?
l\~Ir. Kellam: Ife just explained to you that is his business.
He is that man.

Mr. Simpson:
Q. If that is your business, you have got to get into the
cost and operation of your business?
A. As I explained to you, this three and a half cents netQ. You would have to of necessity get into the
Vol. II
question of the cost of operating. That is a
12/15-16/59 separate business?
page 36 ~
A. I see no need for it, no.
Q. In other words, you are guaranteed a.n
absolute profit and you don't l1ave to worry about the cost
of gasoline or the expense?
A. I am not talking about profit. I am talking about the
difference in the way I am paying out for rent to Food Fair
and what I realize in the sale of gasoline. It has nothing
to do with the o-peration of the jobbership or fuel oil business
or service station. It is clear-cut.
I certainly don't intend to confuse it by injecting all these
other things in it.
Q. Do you know of any other station around that area that
is selling 30.000 gallons a month!
A. Yes, sir.
Q. Where is it?
A. Rig-ht next door.
Q. Esso station next door?

I
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.l\.. Yes, sir. It is doing much more than that.

Q. That is considerably larger than the one you had in
mind1
.
A. And it is cut off from the shopping center. This would
be part of the shopping center. 'V e would have additional
forty thousand cars a week probably.
Q. You w·ould have 2,000 square feet. Do you know Mr.
Stanley Hodges?
A. Yes, sir.
Q. Did you not write to him in August of this
ol. II
year with reference to six competitive stations
12/15-16/59 located in that particular area on Little Creek
pag·e 37 ~ Road?
A. I don't recall, sir. I have written to him
on a number of occasions, offering him service station sites
in my present occupation as a real estate salesman. I don't
recall.
Q. You don't recall writing to him at allY
A. I have written to him but I would have to have a minute
here to see 'vhat you are shooting at beca.nse I don't know.
I have often found sites that I thought would be suitable for
~fr. Hodges.
Q. And you have written to him several letters?
A. I sure ha:ve, yes, sir.
Q. 1\fr. Olive, you would have to pay certain state and either
county or city licenses, would you not, for the operation
of a business T
A. Yes, sir.
Q. And you did not. calculate that cost in the operation?
A. That or any of the other operating costs are a part of
tlw figures I ha:ve given you, sir.
Q. And that is the same thing with the cost of any unusual
for1ns or a.nvthing like that. for the employees at the sto.re:
they are all free Y
. .\. That is all part of tl1e dealer operation. It wouldn't
rover anything like n1y personal taxes or anything else. That
i~ Rome thing you can'tQ. That. wouldn't affect you one iota as to "rhat the licenses
and taxes were that you had to pay to the State of Virginia
or Princess Anne Countv?
A. The business would' be self-supporting. It
·vol. II
12/15-16/59 would tal{e care of itself beyond this margin I
page 38 ~ am talking about.; out of its own income.
Q. You have some other stations operatin!!
on the very same basis you have reference to here that all

'T
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these thing·s are self-supporting and not chargeable against
the business? Ho'v many do you have?
A. I have no stations like this. This was a special one.
Q. So to operate a station with nothing charged against it,
no towels, lights, anything else, this would be the first one?
A. I explained to you, sir, where the operating expenses
'vould be covered in the margin there for the dealer. I can't
say anymore.
Q. In essence, you are saying that that would not be chargeable ag·ainst the business and it would not affect what you
may derive from the operation of the business; those expenses I mentioned¥
A. Those expenses would haveQ. ...~II taken care of¥
J\!r. J{ellam: Let him answer.
A. Those expenses would have .nothing to do with the margin I am talking about three and a half cents; no, sir.
Q. And you 'v.ould have necessary repairs to the building
over a period of twenty years. You kne'v you were obliged
to take care of the building?
~Ir. J{ellam: Object to that sta.ten1ent. Nothing at this
point that says he is required to take care of the building.
The Court: Sustain the objection.

Vol. II
~Ir. Simpson:
12/15-16/59 Q. I will ask you if that was not discussed,
page 39 r the question of repairs?
A. No, sir; not that I know of.
Q. It was not? That will be all.

RE-DIRECT EXAJ\1INATION.
Examined by Mr. Kellan1:
Q. ~Ir. Olive, ''"ere you a jobber at the time you entered into
this agTeemen t?
A. Yes, sir.
Q. And as a jobber and distributor, are they the same
thing?
A. San1e thing; matter of terminology.
Q. The figures which you have used as the Yalue of the
lense, are you talking- about to a job1Jer1
A. Yes, sir; to a jobber.
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Q. In addition to that sum, is there a margin in from
the sale of gasoline to the dealer, the ma.n who actually
goes in and physically operates the station Y
A. Yes, sir, there is.
Q. And that was the second one you described Y
A. Yes. An1ple 1nargin in there for him to cover his expenses.
Q. Is there in addition to selling gas-oline to the station,
are there any other products that are sold!
A. Yes, sir. The jobber ordinarily would sell lubricating
oil, tires, batteries, accessories.
Q. Is there any profit in those iten1s 1

Vol. II
~Ir. Sin1pson: This is not pr·oper rebuttal.
12/15-16/59 1\fr. I{ellanl: Not rebuttal.
page 40 ~ The Court: It is rebuttal; all the matters
covered on cross examination.
1\fr. J{ellam: Does he sell those other items?
The Court: He testified on cross examination there were
other items sold which helped defray the expenses of operating the station.
1\Ir. Simpson: Note our exception.
~{r.

l{ellam:

Q. Is there any profit in the sale of lubricating oil, tires,

batteries and other accessories sold·~
A. Yes, sir. There is a margin, generally speaking of
about 17%.
Q. In addition to that margin to the jobber, is there a
margin of profit to the actual operator of the station?
A. Yes, sir there is. l-Ie makes additional sun1 which makes
the profit for hin1 to operate it.
1\Ir. Simpson: Object to conclusions, whether it IS go1ng
to be a profit or not.
The Court: He is talldng about gross margin.
1\fr. Simpson: Profit. as to any given article.
The Court: Sustain tl1e objection as to the word "profit."
1\'[r. J{ellam:
Q. If you operated the station as a jobber and
·vol. II
dealer, are yon entitled to both of the marg·ins?
12/15-16/59 A. If as I understand, I wouldn't be allowed to
page 41 ~ sub-lease, if I were to operate it myself, I would
have in addition to the five cents I am talking
about, there would lJe an additional margin of six cents in
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there to cover that would be applicable to, well, yes, sir; but
it would take care of the expenses of that station.
Q. You were asked something about the area ·of the location, about the number of stations in that area. Have you
made any survey about the number of hon1es and the traffic
count and that situation as to this particular location?
A. Yes, sir, I have.
Q. "\Vhat is the traffic count?
A. Little Creek Road runs in excess of fifteen thousand
cars a day.
Q. What is the population? First, what is the number of
homes and then the population within a radius of a mile and
a half of this location Y
A. In a mile and a half of that area, there would be approximately 9,000 homes, rather hig·h-class.
~Ir. Simpson: I don't believe, Your Honor, that this is
truly rebuttal testimony.
~Ir. l(ellam: You asked him Rbout the location of it.
The Court: Mr. Simpson, I think you opened up this line
of questioning when, on cross examination, you asked the
witness about other filling stations in the area
Vol. II
and what kind of business they were doing;
12/15-16/59 whether or not they were open and so forth.
pag·e 42 ~ Overrule the objection.
]rlr. Simpson : Exception.

1\tfr. Kellam:
Q. Approxin1ately 9,000 hmnes?
A. Yes.
Q. I:Io·w· many people generally are determined to a home
and how many cars?
A. About four to a l1ome. That would be about 36,000
inhabitants, right in that area and there is about 13,000 auto:
mobiles in that area.
Q. Is there any such thing as a survey that has been
n1ade as to the approxhnate gallons each auton1ohile would
use?
A. Yes, sir. American Petroleum Institute puts out a
study of tha.t type we generally use in the industry as a
standard and in such an area, the avera2:e ~ar u~e~ ahont
fifty· gallons a n1onth, so on 13.000 cars. ~o-let mr fig-n1·e this
ont.
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Q. 650,000 gallons a month Y
A. Yes, sir. That's the potential in that neighborhood,
that's right.
Q. That's all.

RE-CROSS

EXA~IINATION.

By Mr. Simpson:
Q. Mr. Olive, are you familiar with 930 Little Creek
Road?
A. 930 East Little Creek Road belonged to Cities Service,
yes, sir. They .cJosed that up and I don't know what happened to it. I see they have moved the pump but they have
had that on the market for sometime to lease,
Vol. II
that location, because they have another big
12/15-16/59 station down the road they didn't want to compage 43 ~ pete with.
Q. As you testified, there are three or four
not too far away from this particular location?
A. That is two miles.
Q. Haven't you already committed yourself in a letter, or
did you write to Mr. Hodges in July of this year in re·gard
to that station 1
llr. Kellam: 'Vha.t station are you referring to?
Mr. Simpson: 930 East Little Creek Road.
A. Yes, I wrote to ~Ir. Hodges about the station at 930
East Little Creek Road.
Q. All these figures you have given in regard to the cars
and numbers of persons there, you don't mean all these people
w·ould go into the particular station?
A. That is why we brought out the potential of 650,000 gallons a month. We don't expect to get it all, no, sir: just 30,000.
That is only 5%. For goodness' sake, if you don't get that,
you wouldn't be much of an operator.
Q. In your letter to ~f.r. Hodges as to that particular
stationA. That is another area.
Q. That is more heavily populated?
A. Yes, sir; too heavily populated.
Q. You have more cars?
A. Thnt's not all of the answer.
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Q. Didn't you feel that that particular station,
in your opinion, would have a potential of 20,12/15-16;59 000 gallons a month 1
page 44 ~
A. Yes, sir; under proper conditions it would
have.
Q. That was a vacant station Y
A. Yes, sir.
Q. Larger station?
A. No, sir.
Q. A bout 2,000 square feet
A. Yes, sir.
Q. Are you sure?
A. The size of the building is about, I think so, about a
28 foot bay, I believe on it and I think it was about 40 feet
long. That is about right yes. No. That would be about
1200 square feet. Excuse me ; not 2,000.
Q. In any event, that is a much larger station than wha.f
you had in mind from getting from Food Fair'
A. T'hat is an entirely different situation. It doesn't have
the visibility or the kind of potential; the kind you get into
the Food Fair situation, where you have got the hig·hway
traffic, neighborhood traffic, comm.ercial business all in that
shopping center, everything generated in the Food Fair
parking· lot. It ought to do 60,000 gallons a month. I am
being conservative when I say 30,000.
Q. Based on what. you say, it is nothing but profit as you
can see; notl1ing but great value as to the location although
right around there today are stations that are closed.
Q. If they are poorly located, that is something
else.
Vol. II
1.2/15-16/59 Q. But they are closed?
page 45 ~
A. Yes.
Q. So, in the face of the bright picture you
paint., you 'vould be more successful in operating; that than
Texaco or Esso ~
A. Yes, I certainly would and that is the reason for making
this deal in that location.

Vol. II

0
/

The Court: ·under what name did you operate your distributorship or jobbership f
A. Eastern Supply Corporation.
Q. Tl1at corporation is operating today?
A. I have sold my interest in it.
Q. "Then did yon last operate it?
A. Al1out four months ago, sir.
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Q. For the year 1958, how many gallons of gasoline, Phillips
66, did you sell as a. dealer?
A. It. wa.s about 200,000 gallons a month is about the \Yay
it. ran last year. "\Vait a minute now; yes, sir; about. About
hvo million for the entire year. It was seasonal.
Q. What else did the business do besides deliver gasoline?
A. We delivered. "\Ve bad commercial contacts for diesel
fuel and home heating oil and for lubricating oil, both automotive and commercial types and a complete line of tires,
batteries and automotive accessories like windshield wipers,
blades, spark plugs, fan belts.
Q. Five cents a gallon; that gallonage would come to $120,000 a year, is that correct? Two million·vol. II
A. Two million four hundred thousand gallons.
12/15-16;59 Q. On two million four hundred thousand galpage 46 ~ Ions, at five cents a gallon.
A. It would, if it were all retail gasoline. It
wasn't all retail gasoline. Some of it went to commercial accounts where you have a different figure to work with and if
they all went through stations like Food Fair, the way we had
this thing set up with Food Fair, that is what it would come
out, yes, sir.
Q. $125,000.00 a year. That would be your net profit for
the year~
A. That would be the margin. If it were set up at five cents
a. gallon. I guess that's right, if you figure that. This is a
special situation here. Our expenses were fixed "·ith the
1% cents and we had our expenses covered. We had 3¥2
cents spread there above what we paid for the station on
the jobbership. 'Ve had a great many customers that we sold
to on a lesser n1argin than that. It would be larg·e consumer
aceounts and such.
Q. On the basis that. you have testified to, tha.t you have a
certain spread between your cost and the cost which you get
ft·om the dealer for delivering this gasoline; I belie,re you said
it. was 31;2 cents a gallon?
A. That's right.
Q. From the pr·oducer, Phillips, to the refinery and llh
eents from the dealer.
A. Yes, sir.
·vol. II
Q. You say tha.t. is better than the average
12;15-16/59 arran!!'einent that you have?
page 47 ~
A. Yes, sir.
Q. What would it average for your whole business~
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A. Well, ordinarily, it would be about three cents because
you didn't have that rental figure in there that you are .collecting on some of this gasoline which is delivered direct to
consumer accounts in their own tanks and you don't collect
rents for that.
Sometimes it is a half-cent discount for the commercial account of that type so you would wind up with about three cents
margin, sir.
Q. On that basis the three cents that would be 60% of the
five cents?
A. Yes, sir.
·Q. Your income would be $72,000.00 a year, is that correct?
A. Yes.
Q. What was your income for 1950 that you paid taxes
on?
A. We did about, let's seeQ. Did you have a net profit for taxes at $72,000.007
A. No; but, let's see. I just don't know how I 'vould figure
that.
Q. Just answer the question. 'Vhat was the profit of the
Eastern Supply Corporation?
A. Our profit for the year of 1958 was about a couple of
thousand dollars.
Q. All right.
Vol. IT
Mr. Sin1pson:
12/15-16/59 Q. You were talking there awhile ago about
page 48 ~ 200,000 gallons of gasoline, that was over a
group of stations, wasn't it Y
A. That was over the entire operation, yes, sir.
Q. Ho"~ many stations f
A. Fourteen.
Q. That's all.
A. You see, I am talking aboutQ. You answered the question.
RE-DIRECT

EXA~fiNATION.

Bv 1\fr. Kellam:
·Q. 1\fr. Olive, the fourteen stations you referred to, were
any of them, in your opinion, as well situated as this one or the
·
·
equivalent of this station?
A. No, sir. Some of ·the fourteen stations I am talkingabout were grocery store accounts that had a little pump out
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in front of the place and some of them were fairly g·ood
stations on Military Highway and such as that but none of
them were shopping centers. None of them had the factors
that makes it a real good location.
Q. That's all.

•
Vol. II
12/15-16/59
page 49 ~

•

•

(1 :45 P.

~I.

•

•

Trial resumed pursuant to recess.)

~I.R. R. L. SMOUSE,
a witness called by Counsel for the Plaintiff, having been
first duly sworn, was examined and testified as follows:

DIRECT EXMfiNATION.
Examined by Mr. Kellam:
Q. Please state your name.
A. R. L. Smouse.
Q. 'Vhere do JiOU reside?
A. R.aleigh, North Carolina.
Q. Where do you work?
A. Phillips' Petroleum Company.
Q. How long have you been connected with the petroleun1
business?
A. Thirteen years.
Q. Are you familiar with the area of Norfolk-Princess
· Anne County?
A. Yes, sir.
Q. Does that come within your jurisdiction?
A. I lived here for three years and I was distribution
~;;alesman for Phillips a.t the tim.e.
Q. Are you fa.milia.r with the location that we have been
discu~sing today, the Food Fair center on Little Creek Road?
A. Yes, sir, I am.
Q. Are you familiar with the general area
·vol. II
there Y
12/15-16/59 A. Yes, sir. I made a study of it 'vhen Mr.
page 50 ~ Olive was interested in the property with the idea
of 'vhat we could work out in the way of service
Rta.tion for him.
·
Q. In making a study such as that, Mr. Smouse, what ·do
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you advise and what do you take into eonsidera.tion? What
factors?
A. There are numerous things. I am not sure I can recount them all. It 'vould be the number and type of homes
that are around the area and the number of automobiles
in the area and the type of business, what the volume of
traffic is, the growth for the area and w·ha t potential growth
there might be for the area.
Q. Did you make any such study as that for this particular
location?
A. Yes, sir.
Q. Is there any advantage or disadvantage to a station, in
your opinion, located in a shopping cente.r area?
A. I think that is an advantage volume-wise. There is more
activity and traffic around a shopping· center than there is in
a strictly residential or strictly highway location.
Q. With your background, what, in your opinion, was a least
of twenty years on the subject worth?
A. I would say fron1 the jobbers' standpoint there that it
would be approximately $1,200.00 a n1onth.
Q. That would be the sum fr01n which the jobber would
have to pay, in this instance, Food Fair?
A. Whatever he was paying for the lease or
"'\Tol. II
property would come out of that.
12/15-16/59 Q. Mr. Smouse, "rhat, in your opinion, would
page 51 ~ be the approximate gallonag·e, in your estimate?
Wait. Let's put it this way. In your estimate,
wl1a.t gallonage did you take into c.onsideration with the pump
per month at this location?
A. I estimated at this particular location 30,000 gallons of
A'asoline a month.
J\Ir. Kellam:

You may inquire.

CROSS EXAJ\IINATION.
B~~

J\:lr. Simpson :

Q. In your detertnina.tion, 1\Ir. Stnouse, did you take into

consideration the number of stations in that area that have
closed because of lack of business?
A~ Yes, sir.
Q. Did you determine ho'v many stations in that area were
closed for lack of business?
A. At the time that I made this study which was in 1956,
on further east, there was the Cities Service Station which
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was closed, and which is presently closed, and there was
another one, I believe, a Pure Oil Station that was closed.
I don't ren1ember the particulars on tha.t; 'vhether Pure was
giving· up the lease or whether they were losing the lease.
Q. So then you know of at least two in that general area
that were closed?
A. At that time, yes, sir.
Vol. II
Q. Do you know how n1any of them are closed
12/15-16/59 now?
page 52 ~
A. I happen to know that that same Cities
Service Station is closed. That is the only one I
know of offhand.
Q. Taking into consiclera tion your figure of $1,200.00 a
month as the rental value, you were basing that on a small
area ·of 2,000 square feet that the leasee would be entitled
to occupy?
A. I was basing that on 30,000 gallons a month.
Q. 'Vhen you talk about a service sta.tion, you have to talk
about 'vhat size service station he may have been entitled
to have?
A. That depends on the location, I would think.
Q. Isn't it common sense that a station that is large, say
125 hy 200 foot plot, isn't it sa.fe to say that that would do a
whole lot 1nore business than one situated on a 2,000 foot
lot?
A. X o, sir. With just those two factors in mind, I don't
believe you could say that.
Q. You a.re familiar with the agree~nent that 1\Ir. Olh·e
had?
A. Yes, sir.
Q. And you know that the building would take up 1250
square feet Y
A. Yes.
Q. And you knew tha.t. tl1at left only 750 square feet?
A. That is adequate to place your pumps and have ~·our two
apron~.

Q. 'Vhat would be the a.rea of 750 feet tha.t he has left that
would he? consumed by the island? That is to sav, the pumps?
A. The pun1ps then1sehres probably on 3 bv 10 foot islandR.
Q. So that. is thirhr sauarc feet there. So he has a.hout
700 to a little better square feet for parking the
Vol. IT
cars?
12/15-16/59 A. As I understand it. that. 'Yould be th~
page 53 ~
aprons. In other w·ords, that would be area that
the cars "rould he stoppe?cl at when they "rere
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being serviced with gasoline.
Q. He could only put three or four ~ars actually in tha~
700 square feet area, couldn't he?
.
A. With that size, three or four cars would be the most
you could service at one time.
Q. You are familiar with the Esso Station right nearby
on the corner of Mona and Little Creek, on the western side
of Mona Avenue?
A. Yes, sir.
Q. Do you know what the size Qf that station is Y
. A. I don't know, but I would guess that in just looking at it,
the overall property is probably 150 by 150. I don't know
where the property line might stop along there. I never
actually stepped that off.
Q. And you have heard it testified to by Mr. Olive, I believe,
that the station did somewhere around 30,000 gallons'
A. I don't know wha.t it is doing now. At that. time, it was
just opening up and the volume was in excess of 30,000
gallons then. I don't know now.
Q. Then would you say that a station mucl1 smaller than
that, as a matter of fact one-tenth, 150 by 150, is over 25,000
square feet, isn't it?
A. 'Vhat was your question?
Q. 150 by 150 is over 25,000 square feet?
·vol. II
A .. Yes.
12/15-1 6.!59
Q. 22,500, isn't it'
page 54 ~
A. Yes, sir.
Q. And if he does approximately 30,000 gallons there, would you say that a station one-tenth that size,
which would be the size in question, ":rould do the same
amount of business Y
A. I still don't think that you ca.n compare the size in those
two, the one we are speaking of on Mona Avenue and Little
Crtlek Road, as I have al":rays understood the situation ·was
going- to be within the shopping center itself.
Q. You knew the lease was for 2,000 square feet?
A. Yes, sir, a.nd that is adequate to dispense petroleum
products from.
Q. That is a.ll the area that he would have at his disposal to
op('ra te his business?
1\.fr. T{ellam: Just a minute. Tl1at is 1\{r. Simpson's eonelusion: that that is all the area he has at his disposal.
There isn't a.nything in the lease that says so.
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The Court: I think Mr. Simpson's question was that he
knew that, didn't he~
~Ir. Simpson: That's .right.
The Court: You understand the question T
A. I am not sure I did.
!Ir. Shupson: Your Honor, he testified he knew the area
was 2,000 square feet and I will let it lay right there.
Vol. II

Q. Mr. Smouse, assuming that a leasee pay all

12/15-16/59 the taxes and insurance, how many service stapage 55 ~ tions containing a maximum plot area, 2,000

square feet, have you leased or know of in the
past three years 'vhere the guaranteed minimum rent to the
landlord is $1,200.00 a month as you have testified in this
case would be the fair rental value of this 1
A. May I ask you to repeat that, please Y
Q. Assuming that the lea.s.ee pays all the taxes and insurance, how many service stations containing a maximun1
area of 2,000 square feet have you leased or that you kno"T
of being leased in the past three years where the guaranteed
minimum rent,· minun1um net rental to the landlord was
$14,400 a year Y ·
Mr. Kellam: ·If Your H·onor please, I object to it. If it is
a hypothetical question, he has not stated the facts correctly.
No one has testified that. the rent to the landlord is $14,400
a year. T·here isn't any evidence at all upon 'vhich to base
that. He is talking about, if he is approaching it, what 1\'Ir.
Smouse says the value of the lease isThe Court: The value of the lease, $1,200.00 a month.
1\fr. Kellatn: That is not the sum which is paid to the landlord.
The Court: That is the sum to be paid to the landlord.
~fr. l{ellam: I object to it if it is a. hypothetical question.
The Court: I don't think it is a hypothetical question.
Mr. Kellam: I object to it as being irrelevant because
there isn't any evidence here of there being any such circ•umsta.nces.
The Court: He has testified that. the value ·of the lease is
$1,200.00 a month less the amount that has to be paid to the
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owners of the property as rent.
v"Tol. II
~Ir. I\::ellmn: Yes, sir. His testimony was that
12/15-16/59 the value of the lease for the turn-key job 'vas
page 56 ~ $1,200.00 per month. vVhether they pay the landlord $100.00 or $500.00 wouldn't make any particular difference as to the value of the lease. It may have
something to do with the net value to be received with the
person who is the leasee but it doesn't change the value of
the lease.
The Court: What is the criteria for deter1nining the value
of the lease as to rental property~
1\1r. l{ellam: If the value of the lease is only so 1nuch,
it won't make any difference if the leasee here 'vas paying
to the landlord $2,000 per month or $100.00 per month. Now,
in arriving at 'vhat the damage sustained by the leasee is,
you must take that into consideration. It doesn't affect the
value of the lease. He may have made a good agreement or
a poor a.ocrreement.
·The question is what the value of the lease at that location
with the turn-key job. If he says that is $1,200.00 per month,
then the net damages sustained by him is one thing rather
than the value of the lease.
The Court: That is exactly what he testified to and he is on
cross examination. :Mr. Simpson has the right to cross
examine him as to how he arrived a.t that.
~Ir. 1\::ellam: I have no objection to that.
The Court: Overrule your objection.
Mr. Kellmn: Note an exception.
The Court: R.epea.t the question.
\Toi. II

12/15-16/59 Mr. Simpson:
pag·e 57 ~
Q. Assmning that the leasee pays all the
tn-""<es and insurance, ho"r many service stations
containing a maximum area of 2,000 square feet have you
leased or that you kno"r of being leased in the past three
years with a guaranteed minimum rental to the landlord;
1ninimum net rental, where the guaranteed minimum rental
to the landlord was $14,400 net rental a year?
A. I "rould like to answer you but I don't believe I am
onalified to. I don't know whether I should explain why I
don't know whether I am qualified or not. We deal through
jol)bers, Pl1illips does, a.nd we don't get involved as to the
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exact leasing. I know of leases in this area in shopping
centers by others but I don't give you any particulars as to
the rent or anything· like that. Anything I heard would be
conversation that I heard they were paying so much.
I c.ouldn't say that I actually know what the rental on
service stations are.
Q. So I take it you don't know of any; not one?
A. I don't know what any company is paying in any shopping center in this ·area; no, sir. I have heard but I couldn't
say that I know.
Q. In your determination that the fair rental value per year
is $14,400, $1,200.00 a month, did you take into consideration
in an·iving at that figure the cost and expenses involved
in the operaiton of a service station!
The Court: 1\Ir. Sin1pson, just a moment. I don't think
that tl1at was exactly 'vhat his testimony was.
He didn't. sa.y that the fair rental value was $1,Vol. II
12/15-16;59 200.00 a month or $14,400 a year. He said that
page 58 ~ '':ras the value of the lease. Yon are asking hhn
a question that purports to be prefaced by ·wl1at
purports to be the terms of this testimony and it is not
precisely correct.
1\IIr. Simpson: 1\Iy understanding was that he testified that
that lease was \vorth $1,200 a montl1.
The Court : Yes, he did.
Mr. Simpson: I suppose maybe I will ask hin1, "\'That do
you n1ean by ''worth''"

Q. Did you mean by ''worth,'' well in what sense do you
8av "worth"¥ "\Yorth '' to whom?
A. You want me to explain how I arrived at the figure?
Q. Yon said the lease was worth $1,200.00 a n1ont.h.
A. The lease or the con1pleted facilities. It could have
been leased to a service station dealer for a cent and a half a
gallon. The jobbers' margin on regular gasoline is 3-1/4¢,
and on premium gasoline is 3-3/4¢. We generally take the
figure of 3¥2¢ as an overall average margin on gasoline.
I asslune that he would have 3lf2¢ and 11;2¢ he receiveg
fron1 the dealer on 3,000 gallons.
Q. If I owned tl1e property and I would agree to lease it
to you, 2,000 square feet, that you would ag.ree to pa~"" 1ne
$1,200.00 per month rent for it Y
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Mr. Kellam: Your Honor, he is making a
statement to him. That has not been his testi12/15-16/59 mony.
page 59 ~
The Court: Answer the question. He has
answered the question, l\Ir. Kellam.
~Ir. Kellan1 : He is stating to him if this was the testimony
given by him. This is misleading to the witness. He said,
"Do I understand you to say so and so?''
The Court: He can answer the question. Please read the
question.
The Reporter: '' Q. If I owned the property and I would
agree to lease it to you, 2,000 square feet, that you would
agree to pay me $1,200.00 per month rent for it?''
Vol. II

...f\_.

No, sir, I woulcln 't because I wouldn't have anything

left.
1\{r. Simpson:

That's all.

That's all I wanted to know.

RE-DIRECT EXAl\IINATION.
By Mr. Kellam:
Q. 1\Ir. Smouse, you were asked as to how yon had arrived
at the $1,200.00 and you gave the statement as to the question
of 'vhat a dealer would receive; that the jobber would receive direct and the dealer.
Was there anything else that yon took into consideration
in arriving a.t tha.t figure?
A. Actually, the jobber would have probably some over]lead which I have discounted in this $1,200.00 figure. Actually
30,000 gallons would be $1,500.00 a. n1onth. He wouldn't have
any cost as to the station operation. At least the dealer
W'Onld have to pa.y his own labor and his lights
·vol. II
station supplies, and things like that and pro12/15-16/59 motional activities that he puts on.
pag·e 60 ~
Q. Any other articles?
A. Also accessories, batteries, so forth.
Q. Any 1na.r~in in those items?
A. It varvs from item to item. Probablv on accessories,
the normal "mark-up for the jobber would probably be 40%
on his lubrication and oils and greases, 27%; about 27%.
Q. In arriving at the estimate of gasoline, a. station that
"~ould pump 30.000 g;allons of gasoline a month, is there anv
basis or crite1·in which YOU UF:e to determine the sale of
luln·icating oil?
·
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A. vVe have ratios. They are more or less standard within
the entire oil industry; so called yardstick.
Q. \\That percentage, approximately, would that run Y
.A.. The 30,000 gallons; in other words, this yardstick, rule
of thumb we all use is predicated on the fact that with low
volume, you might have higher ratios or you might concentrate 1nore on service 'vork and as you get higher .and
higher, it goes down and 30,000 gallons, that is 13.6¢ per
gallon gross that the dealer would realize.
Q. In addition to those factors, did you take into consideration any other factor in arriving at the value ·of the lease
which you said is $1,200.00 per month f Is it a question
of who owns the station or things of that sort; the dealer
orA. That is based on the fact that the dealer would operate
the service station. He would have his own independent
business within the service station. He would be
Vol. II
leasing it from Mr. Olive and operating it as his
12/15-16/59 own business. He would he making his living out
pag·e 61 ~ of the service stat.iona; w·hatever income; his
gross would be 13.6. I think it is $4,100.00 on
30,000 gallons and his operating expenses would have to come
out. of that, the service station dealer.
Q. Is there any formula that is used for detertnining that!

The Court: Determining what?
Kellam: Determining what the gross of the dealer
w·onlcl be.
~{r.

A. Yes. The petroleum makers put out what they call a
balanced selling chart. Slide rule affair. Set it on gallons
and that gives you the average sales of each product and
most people use that as a pretty close yardstick. It applies
real well to this area here.
Q. On the question of the 1%¢ from the dealer and 31;2¢
which the jobber collects or a total of five cents, is there any
cost to the jobber in delivering or is there any allowance
for him!
A. 1\fost jobbers don't feel that there is an actual delivery
expen~e because the jobber, Phillips' jobber, for instance,
would pay to PJ1illips a certain price per gallon. If he hauls
l1i~ own product. or has to pav someone to haul those products,
h~ is more discounted or given an allowance off his selling
p1·iC'e to cover the freight. from the ocean terminal, pipeline
tel'lninal, to th~ johl)er's destination.
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Q. Is that something in addition to the 11;2¢ or 3%¢ we
have been discussing f
A. On the 3%¢, that would be the product laid in to the
storage tanks at the service station. ''Thether the jobber
made money on his transportation would not be relathre to
this 3%¢.
Q. That's all.

Vol. II
12/15-16/59
page 62 ~

R·E-CROSS

EXA~fiNATION.

By }fr. Simpson:
Q. Mr. Sn1ouse, you are with Phillips now and at that time,
1\Ir. Olive was witl1 Phillips, is that rig·ht?
A. I am with Phillips now. At that time 1\fr. Olive was a
Phillips' jobber.
Q. How much gasoline did you all sell to Nfr. Olive as a
distributor in any given period?
A. I don't know. I don't have the figures with me and I
would have to refer to those. I could make a wild guess hut
it mig-ht vary 500 or 750,000 gallons yearly.
Q. Don't guess. You had better not guess if it is going; to
be tha.t much diffe.rence.
Q. Ho,v many Phillips stations do you have in Norfolk?
' A. In Norfolk proper?
Q. Nor~oll\: City.
A. Six that I can think of. There may be more.
Q. Of the six that are here, how many have been here
more than three years'
A. l\fore than three Years? I believe four of them.
Q. Four of them 1 ·
A. I believe so. I wouldn't want. to swear to it.
Q. If he had that location on 2,000 square feet
·vol. II
of property, 30,000 ~allons a month as you
12/15-16/59 thought he would do, then you realb';e that under
page 63 ~ his agreement that the rent under Paragraph 4,
the contract would be $450.00 a month?
A. 1\Iy inte-rpretation, which would be a layman's interpretation, would be that it. "rould be $450.00 a. n1onth.
Q. Under Pa.ra.graph 4, that is 1%¢ a gallon?
A. 1\Iy interpretation of the c.ontract, well, I don't feel
qualified to interpret but if the station did 30,000 gallons a
month, the entire rental would be $450.00.
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Q. That is why you had calculated and predicated your
estimate as to the value of it. That would be $1,200.00 a
month; believing that the only rent, the only obliga.ti:on tha.t
Mr. Olive had to Food Fair would be $450.00 a month. Is
that what you are figuring Y
A. No. If you can be of some service to a jobber, you start
at both ends. First of all 'vhat it will do and then you
start at the other end and find out what it will cost him and
if there is anything in between. We recommendQ. You were in favor of his having this particular location?
A. Yes, sir.
Q. As a matter of fact, you all drew a plot or something,
didn't you?
A. In the event that his negotiations weren't made with
this o.rganization, 've 'vere going to go ahead and construct a
station on there. We 'vere prepared to finance him.
Q. Then your feelings in the matter have to do with your
recollection or interpretation of the contract that on 30,000
gallons the only obligation l1e would have to F·ood Fair would
be $450.00 a a month 1

Vol. II
12/15-16/59
page 64 ~

~1r.

l{ellam: Not n1aterial at all.
The Court: It is a question of law.
M.r. Simpson: It is a question of law. It is a question of
his interest.
The Court : Ask him the next question.
Mr. Kellam: It is immaterial for the additional reason that
he testified. The value· of the lease on the property as it
stands what has to be paid out whether $450.00 or $650, that
is for the jury to determine on net valuation and that an1ount
is not in dispute.
The Court: That's true.
~fr. Simpson: ~fy recollection is he testified that he was
interested in ~fr. Olive having this location based on his
interpretation of the contract that the amount of rent that
he would be obliged to pay '~ras $450.00 based on 11;2¢ a
gallon.
The Court : He told yon that was a layman's interpretation. It so happens that his interpretation is not correct.
Then you asked him the next question pre-supposing the
amount that would have to be paid.
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Mr. Simpson:
.
Q. If you would assume that the amount of I"ent that ~Ir.
Olive would be obliged to pay under his contract to Food
Fair for that 2,000 square feet was considerably in excess
of $450.00, as you orginally believed, would you
Vol. II
still feel he should take that location?
12/15-16/59 A. How much in excess 1
page 65 ~
Q. If he were obliged to pay a.s additional rent
for the first .five years approximately $185.00 a
n1onth?
A. Excuse me. Would I recommend it to Mr. Olive?
Q. You have asked me what additional obligations he would
ha.ve and I am trying to ask you if you would consider those
in determining whether or not you think he should have had
that particular location; if you knew that in addition to the
11;2¢ a gallon-that he would be obliged to pay for the first five
years of the lease $223.80 for ev·ery $1,000 that was spent
on the erection and installation of the pun1ps1
A. I still recommend tl1a t he go on.
Q. You w·ould 7
A. Yes.
Q. If I asked you this: . A.s a.n expert in the field, what
·would it cost to erect and install the pun1ps and tanks and to
pave the area attributable thereto?
A. The pumps and tanks and installation? I am better in
answering on the pumps and tanks than the paving. That
gets more into general contracting. I would think somewhere
between $4,000 and $4,500 would install the pumps and the
·
tanks.
Q. That would cover the erection and installation of the
pumps and the tanks and paving? $4,000 or $4,500?
A. No. That is merely the pumps and tanks. The paving;
how many square feet would there be?
'Tol. n
Q. Outside of the building he would have 720
12/15-16/59 square feet.
pag-e 66 }
A. I an1 figuring sixty cents a square foot.
That 'vould be about $432.60.
The Court: He testified sixty cents a foot, 720 square feE't,
$32.60
~{r.

Simpson:
·
Q. On a rough estimate for that, what ''rould you say on
a.n overall that the amount that it w~ould cost to erect and
install pumps, tanks, and paYing? In round figures?
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A. Pretty close to $5,000.
Q. So then, $5,000 and it would be $223.80 per $1,000 payable monthly. That would be roug·hly $1,200.00, 'vouldn 't it,
a year?
Mr. l{ellam: For how Inany years?
:Mr. Simpson: I said five years.

Q. If it cost you about $5,000-A. $100.00 a month for five years.
Q. 223.80 for every $1,000 put up. I multiplied it by five.
A. Roughly $1,200.00 You divide.
Q. You would also have $100.00 a month extra that you
would also be paying. In addition to that, if you had to pay
me also for a period of twenty years, an additional rental
of $400.00 payable monthly.
A. That would be roughly, say, $34.00 or $35.00 additional
rent.
Q. This is all on top of the 1%¢ a gallon. 'youlcl you still
feel-A. Tha.t is the total commitment up to now?
Vol. II
Q. On the 11h¢ is $450.00 a month and if the
12/15-16/59 paving could be done an all that business like yon
page 67 ~ said for $5,000, that would run another $100.00 a
month?
J\fr. l{ellam: Mr. Simpson, that has to be dhided by
twenty instead of five. That is only required to be paid under
the terms for the first five years. After that you don't. pay it.
He is taking it on the basis of twenty year lease.
The Court: He can take it either 'vay he wants for the first
five years a.nd after t.ha.t it drops.
1\tir. Simpson : Then you have got. the $450.00 on the 1:Y2 ¢
at 30,000 and you have got $100.00 a month for five year~.
That is assuming the $5,000 will put the pun1ps in and take
care of the paving. Then you have another $400.00 a year
payable monthly over a. period of hventy years. \Ve will say
that is $35.00 a month.
A. Making $585.00.
Q. $585.00. Would you still feel the same way?
A. Yes, sir.
Q. If you take the $585.00 and add to that the taxes a.nd
insurance for twenty years and if we assume that the taxes
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and insurance were $600.00 a year, that would be $50.00 a
month, is that .right?
Q. $600.00 a year? That's right.
Q. "\Vhen you add that on to it, that makes it $635.00 a
month. Would you still feel the same way?
A. Yes, sir.
Q. 'Vhen you add to that the state and city licenses to do
business, assuming that it would be about $40.00 a monthVol. II
12/15-16;59 Mr. Kellam: The assumption that the state
page 68 ~ and city licenses are $40.00 a 1nonth' Object.
The Court: Sustain the objection. No evidence as to ho'v much the licenses are.
1vir. Simpson:
Q. Did you consider state and city licenses Y Have you in
vour calculations t
.. .A. To me, in these calcula.tions, there is none to be considered.
Q. They have to be paid, don't they?
A. What type of ·operation are you talking about 1
Q. If there were a station on that 2,000 squa.re feet and
any income derived from the opera.tion of it and the right
to do business there, whoever operated it, Mr. Olive or Mr.
Bro'vn or you or me, would we have to pay state and city
license at that corner 1
A. Yes, sir. That is part of tl1e expenses of the $41,000
that the dealer would gross out of it.
Q. No. You know there must be expenses paid out for that
location on that corner, 2,000 square feet?
A. It has to be paid by the operator.
Q. Did you consider that the revenue has to come out of
that. 2,000 square feet? The revenue does have to come out
of that 2,000 square feet, doesn't it?
.A. Yes, sir.
Q. In arriving at the figure of 1,200.00 a month, as to the
value of your lease, did you arrive or did you
'Vol. II
take into consideration the expense of state and
12/15-16/59 city licenses to do business at that location?
page 69 ~
. .~. No. sir, because there are none.
Q. Did you take into consideration the cost
and expense of paper towels, soap, uniforms?
A. At tl1e station or the jobhership 7
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Q. I am talking about the location on the parking lot, 2,000
square feet.
A. In the way I figured the $1,200.00, there would be none
taken into consideration.
Q. You didn't take it into consideration?
A. No, sir.
Q. Did you take into consideration the cost of manning that
facility where there "rould be a store selling batteries and
tires and you said plus who was going to attend the tanks,
to pump the gas into the patrons' car; did you take that labor
cost into consideration?
A. Let me answer it this way. It might help. All of that
is taken into consideration 'vhen you figure that you are
leasing it to a service station operator for a cent and a half
a gallon.
The Court: 1\ir. Simpson, I think we have lost the whole
trend here. You started out asking this witness did he take
into conside.ration factors 'vhen you 'vere asking about 1Yir.
Olive entering this agreement. Now you are asking him about
certain factors and the 'vitness assumes you mean in arriving
at his $1,200.00 valuation of the lease. I think there is some
confusion.
Mr. Simpson: Your Honor, 'vha.t I wanted to
Vol. II
12/15-16/59 get over.
The Court : Are you still asking him if he
page 70 ~
took into consideration when he recommended
to 1\fr. Olive when he entered the agreementMr. Simpson: Yes, sir.
The Court: I don't think the witness understood that. He
started referring to the $1,200.00.
1\fr. Simpson:
Q. The question I have now is in arriving at your $1,200.00
valuation and considering the proposition of Mr. Olive. did
you take into consideration in arriving at that $1,200.00,
the cost tha.t it would take to man the facilities ; labor costs?
1\fr. Sin1pson: Your Honor, he can answ·er it "Yes" or
"No."
The Court: Maybe he can't answer it ''Yes" or "No."

Mr. Simpson:
Q. Wha.t did you determine tl1e cost, the manpo,v·er, at that
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2,000 square feet f How n1any employees would be there and
how much would it cost a year to man the station 1
1\fr. Kellam: I don't object to him getting into this but
my understanding at the present trial was that this was the
very thing that should not be gone into. If they open the
door, they open the door to a full disclosure of it.
Mr. Simpson: This has to do with the other side of the
matter. It has to do with the expenses that would necessarily
be incurred on the operation of it on which he bases the
value of $1,200.00 a month.
Vol. II
The Court: Mr. Simpson, he testified he
12/15-16/59 hasn't taken into consideration any expenses
page 71 } that would be in the operation of the station itself for the reason that looking at the proposition solely from the standpoint of the jobber who delivered
Phillips' gasoline and other products to the operator of the
station who would be a sub-leasee, I suppose, and all of those
items would come out of the gross tnargin of the dealer, the
snb-leasee, not of the distributor.
1\{r. Simpson: You are putting your valuation on it from
the distributor's standpoint rather than the 1nan who is
actually operating the station?
A. Yes, sir.
Q. On the distributor; not on the man who is operating the
station?
A. No, sir.
Q. The distributor has got to have trucks, doesn't he not?
A. Yes, sir.
Q. He has got to have people to man those trucks?
A. Yes, he has to have trucks on a station such as this, he
could hire a common carrier to ha.ul the products.
Q. And it cost money to get it in there!
A. \V:hich he receives an allowance on.
Q. Doesn't it have to go to a bulk storage place, this gasoline?
A. No. It can go direct from the suppliers to
Vol. II
the station.
12/15-16!59 Q. In any event, in considering your $1,200.00,
page 72 } you didn't consider any of these other elements
that must of necessity be incurred at the location itself~

The Court: He testified at least five different times in a.r-
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riving a.t $1,200.00 valuation, he didn't consider those things.
A.s far as the consideration of his recommendation to Mr.
Olive as to whether or not he should enter into this agreement, 'veil, in other words, whether the station would be
profitable because it "Tas profitable, unless the station was
profitable, it wouldn't be any good to the dealer who was to
service it.
1\{r. Simpson: Your Honor, the question I was trying to develop on the whose basis, he stated originally, was that it
was his opinion that the amount of money that Olive be
obliged to pay Food Fair was $450.00 a month. That is what
he stated, originally, and the whole line of my questions
since then has been based on asking if his opinion would remain the same when we take into consideration these other
things.
The Court: His opinion as to what? You started out
asking him his reconunendation to ~ir. Olive going into this
transaction if it would be changed by certain factors. Now,
you have gotten over to whether his opinion would be changed
in .respect to how he arrived at tl1is $1,200.00 evaluation.
1\fr. Simpson: His recommenda:tion to 1\fr. OliveThe Court: The jury is going to get confused. Frankly,
I have l)ecome confused.
·vol. II
~Ir. Sin1pson: His recomn1enda.tion must have
l 2/15-16/59 been based on something.
The Court: Recon1menda.tion as to what~
page 73 ~
1\Ir. Shupson: Two things. One is as to why
hQ thought 1\Ir. Olh·e should take it and the other is as to
l1ow J1e arrived at $1,200.00.
The Court: ExactlY.
1\Ir Sin1pson: Rat11er than to prolong itThe Court: TRl{e n~ 1nuch tin1e Rs you want, but keep tl1e
thing-s separate.
~fr. Simpson: I wanted to get it clear that you did not
take into ronsiderntion the~e other elements that I have just
1nentioned: tJ1at you looked on them as lleing taken rarQ of
by the distributor·!

A. No; taken care of h~r the deR]cr. Yon mean as far as
]Rnndry, help at the serviee station f That would be taken
care of hv the dealer.
Q. The. dealer is t1H~ man at tl1e ~tation 1
A. Yes, sir.
Q. I haYe nevel' operated a station but every time I have
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gone into one, there is always someone or if there isn't, I -drive
out, but there has got to be somebody to n1an the facilities?
A. Yes, sir.
Q. And what I want to try to find out is who bears that
expense?
A. The man that we call in our business the service station
dealer. He is the man that leases the station from son1eone
and he buys the inventory to stock it and goes
Vol. II
and hires the 1nen to wait on the island and per12/15-16/59 form the services in the lube base.
The dealer is the man who is financially inpage 74 ~
terested in the actual operation of the station.
He has his money in it.
~Ir.

Simpson:

That's all.

By the Court:
Q. ~fr. Smouse, you said that you figured that the value
of this lease was approximately $1,200.00 a month whereas
the 5¢ per gallon, figuring 11;2¢ fro1n the dealer as rent and
3%¢ paid by Phillips with 30,000 gallons a month would come
to $1,500.00 and that you usually figure $1,200.00 in order to
take into consideration and allow for overhead expenses, is
that. correct?
A. Yes, sir.
Q. Is it the usual experience that a dealer operates at a
20% overhead expense in this business?
A. A dealer or a jobber.
Q. The jobber, distributor operates at 20% overhead·?
A. Are you talking about the per cent of his expenses to
the sales.
Q. You have allowed a 20% overhead. On $1,500.00 gross,
you have allowed only $300.00 expenses a month "rhich is
20%~' overhead 1
...~. I think that would be fair to assign to this particular
location as to the jobber's overhead.
Q. This particular location, eighty cents of every dollar
he got for servicing· that accolult would be net profit?
A. No. It would be gross profit. Actually, in my $1,200.00,
I was not thinking about the $1,500.00 and $1,ol. II
200.00. "\Vha t I 'vas thinking about more12/15-16/59
Q. You are talking about actual delivery costs?
A. Y cs, sir.
page 75 ~
Q. ·You are not talking about other expenses
of l1is operating?

'T
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A. No, sir.
Q. You are talking about hislfr. I{ellam: I think you 1nisconceive, Your Honor, the
point involved. It is not a question of 'vhether the business
or ultimately the distributors makes or loses a million
dollars. The question is what is the value of this particular
lease.
Out of that lease it may take every penny of that to operate
the business or it may be profit. 'Vhat is the value of this
particular piece of property, the lease on this particular
piece of property.
The Court: 'Ve will argue the law later on. I want to ask
the questions.
Mr. Kellam: May we approach the benchf
The Court: Yes.
(Counsel approaches bench.)
Mr, Kellam: Plaintiff objects to the action of the Court in
asking these questions and saves the point.
The Court:
Q. :Nir. Smouse, then the 20% w·hich you allowed for overhead was only for the actual delivery expenses, is that correct?
A. After what I took into consideration, there are such
things as the dealer possibly needing gasoline on a Saturday
to hold him over the weekend and it might take
a. tank from the terminal. That would be exVol. II
12/15-16/59 pensc of promotion activities that he might have,
page 76 ~ that he might help the dealer enter into, neighborhood solicitation and the like; things like
that.. A thing of this volume "~ould take some promoting.
Q. They are the only expense items you l1ave allowed in
the 20%~
A. Yes, sir.
Q. There are other expenses that a distributor has overhead which you have not included here?
A. No, sir.
RE-CROSS EXAl\fiNATION.
Bv 1\fr. Simpson:
'Q. Wha.t was the name of 1\fr. Olive's corporation?
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A.
Q.
A.
Q.

Easter.n Supply.
Does Mr. Olive still have that business Y
No, sir, he sold out.
All right.

(Brief recess.)
(In Judge's Cahmbers).
The Court: I wish the record to show that Counsel for the
Plaintiff has objected to the Judge asking certain questions
of both witnesses who have testified so far, namely, Mr. Olive
and Mr. Smouse, which had to do with determining whether
or not the figures which they had arbitrarily labelled ., 'value
of the lease'' and which, actually, 'vere based on gross n1argin
of profit had taken into consideration certain
Vol. II
expenses of overhead of the distributor.
12/15-16/59 The Court asked those questions particularly
page 77 ~ because, in effect, what the Plaintiff is atteinpting to do is show the value of the lease in terms
of what the gross margin of profit on the delivery of oil by
the distributor to its dealer is and that is not under any of
the law pertaining to damages, the true test to be 1nade.
The test has to be either the fair rental value of the property or if it can be shown with reasonable certainty, the loss
of profits.
Let the record show that. the Plaintiff has duly excepted
to the questions of the Court to both of these witnesses and
with due regard stated that the Court overruled the objection
and made his exception.
Mr. Kellam: We w·ould like to make the motion to the
Court to direct the jury to disregard the questions asked at
the morning session of the Court of Mr. Olive as to the profit
which was the net earnings of Eastern Supply Corporation
in the year 1958 or at any other time on the grounds that.
such evidence is not to be considered by the jury in this case,
and it can be illustrated by this simple problem.
A real estate firm may be making or losing ~oney at any
given time. If it has the right to purchase a piece of property
at a. given price and the value of the property is three times
the price which they have t.he option, at which they have the
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option to purchase or the rig·ht to purchase, then
in an act for drunages against the person for
Vol. II
12/15-16/59 failure to perform, their profit is the difference
page 78 ~ between what they had ag.reed to pay and the
value of the property. 'Vhether or not this firm
is earning or losing money in its overall operation has nothing
to do with the amount of damages they are entitled to recover
in that particular case.
In the instant case, the mere fact that Eastern Supply Corporation may have been earning money in all its other operations and they may have been tremendous, even at the rate
of $10,000.00 per year at any station opera.teq by them would
not be the basis of the jury assessing damag·es at $10,000.00
per year for this particular lease.
This particular lease must stand on its own. The measure
of damages in this case is the value of the lease less the value
of the sun1 they were obligated to pay the landlord. It has
to be: determined in numerous ways, one of which is by expert
witnesses which we have attempted to put on the stand.
They a.re entitled to give their opinion and the value of the
lease regardless of whether all or any part of that is applied
to tl1e overhead in the operation of their particular business.
They are subjected to cross exam ina Hon as to how they arrived at that particular value and it then lJecmnes a question
for the jury to decide whether or not the basis they hav-e
used is sound or not sound; but the question of the value of
the lease itself is not to be increased by or decreased by the fact tha.t the persons who has the
Vol. II
12/15-16/59 right to the lease may be bankrupt or may be
page 79 ~ earning n1oney or may be losing money. 'y e
think that the questions asked by tl1e Court are
highly prejudicial, are not within tl1e provinc.e of the jury 1:o
be used in detern1ining what sum, if anything, the Plah1tiff
is entitled to recover in this case a.nd certainly not helpfnl in
determining what is the value of this particular lease. · ··
It may be that t11ey had valnal)le businesses elsewhere or
they may have had other business tl1a.t was not profitable.
That. would not deprive tl1en1 of their right to profit on this
particular lease.
The Court: The Court's reply to 1\fr. l{ellam 's arg-ument
is simply t.he 'ralue of the lease can only be cletern1inecl in
two wAvs. One is the Joss of profit resulting frmn the clepreciation of the ]ea.see 's rig·ht to nse a.nd enjoy the propertv ·and the other is the rental value of the prope.rty.
That is the diffe1·ence l1etw·een what tlle? leasee could realize
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or assign or sub-lease the property for and what his rental
was under the terms of the lease agreement.
There is no other way to do it, gentlemen, that I know of. If
it is, please tell me what it is.
n£r. Kellam: vVe don't object to what the Court has just
said that it is the rental value or the value of the lease itself.
The rental value which might be received less what is required
to be paid, but the question of whether or not
Vol. II
the leasee in other operations has been success12;15-16/59 ful or a failure has not a thing in the world to do
page 80 ~ with the .rental value of this particular property,
namely that the fact that his company or he, himself, may have lost n1oney in his other operations or had no
profit is not a criteria to be used by the jury in arriving at
"rhat is the value of this lease.
The Court: What you have attempted to do by the two
first witnesses is to show either profit, loss of profits, or .rental
value. I don't know which you call it, the value of the lease
by establishing what the gross profit 'vas; not only the gross
profit but his gross income his gross receipts from delivering
each gallon of oil and not charging against tl1at one cent
for any kind of overhead or operating expense.
Now, as I say, you arbitrarily call t.l1at value of the lease.
That is a. conclusion for the jury to determine. As I say, it
can only be shown in evidence, attempted to be proven by
evidence tending to show the rental value of the property or
loss of profits.
The conclusion value of the lease is just what the jury has
to determine and if you have got an expert to testify and you
l1ave attempted to qualify these two, and you have attempted
to qualify these people and you ask them the value of the
lease, Counsel on the other side and the Court has a right
to inquire as to the value of the lease. I went into the
question.
The Court : He testified to that.
1\'Ir. Kellam: The objection we are making
'Vol. II
is as to the question of your getting into ~Ir.
12/15-16/59 Olive's profit from the Eastern Supply Corporapage 81 ~· tion.
The Court: He said he didn't assig11 any
overhead expense whatsoever to the profit from the lease
arrangement for this particular station. Everyone knows
that there is a certain amount of overhead.
~Ir. l{ellam: That is for the jury to decide on the credibil-
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ity of the witness but not on the question of whether his
company earned money or didn't earn money.
The Court: It showed there "\v•as an element of overhead
that didn't take in. Y·ou may argue to the jury this was the
most profitable opportunity he ever had and it won't have
to bear its pro rata share of the overhead because it is a hig·h
volume station. That is a question for the jury.
I believe the questions were perfectly proper in order to
get this thing on a proper basis as far as the law is concerned.
1\fr. I{ellam: Exception.
Mr. Simpson: In regard to profits, the law is well settled
in Virginia that where there has been no previous business
and it only has to do with a vacant piece of ground and no
prior history on ·which any figures could be based ; that there
can be no recovery for any loss or profits because they are
unascertainable, speculative and impossible to determine.
The Court: They can be established, Mr. Simpson, by
resorting to standard formula yardsticks which are used in
an industry knowing what the potential volun1e
Vol. II
is overhead and so forth.
12/15-16/59 Mr. Simpson: I think the rule is well estal)page 82 ~ lished.
1\II.r. Kellam: We are not approaching it on
tl1at basis. Unless you all are getting into it, we don't have
that problem to arise. We are not approaching it on tl1e
hasis of so much profit. '\Ve are approaching it on the basis
that the value of the lease is so n1uch dollars. How do von
determine? Expert witnesses. How do they estimate? They
estimate the potential gallonage of gas at that location the
people, the road, the traffic count, the expansion. From that
they determine 'vhatThe Court : How profitable the business will be.
~Ir. I{ellam: It may be but that is not the basis. The basis
is what is the value of that lease.
The Court: If they take all these elements into consideration they arrive a.t one conclusion. Is it profit or is it not?
J\tfr. I{ellam: That is the question of the lease itself and
not the question of the ultimate operation of the station.
That is the only basis on which w·e have attmnpted to approach it.
1tfr. Simpson: Profits can only be recovered where they
can be ascertained with reasonable certainty. The Court is
pointing out that the business, no l1usiness runs itself. T·he
fact that one retail grocery is a success, well, it is little help
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in ascertaining in advance 'vhat the profits of another would
be.
This case pointed out that the location was untried and was
in fact only a vacant lot.
Vol. II
The Court: That is true, ordinarily.
12/15-16/59 Mr. Simpson: 'Ve have that situation here
page 83 ~ that the location was untried. It was a new
venture. No way to arrive at the profits except
by pure speiula tion.
The Court: I have thought of this. I can't escape the conelusion. Regardless of what Mr. I{ellam says he is trying to
show by these experts they are in effect, arriving at their
valuation of the lease by taking into consideration traffic count,
gallonage handled by the station and everything else simply
to determine whether or not the profits, whether or not it is
profitable. That's 'vhat they are doing.
It is the only way they can do it or the rental value of the
property is in excess of what they have to pay. No testimony
so far as to the rental value that I can possibly find in the
evidence.
It is one or two things: You have g·ot to determine the
damages of the Plaintiff in this case by the rental value of
the property or by the loss of profits. There isn't any
other "ray to do it.
1\{r. Keilam: That is exactly what these witnesses testified;
the rental value, the value of the lease is $1,200.00 a. n1onth.
The Court: How have they determined f
1\{r. Kellam: That is for the jury. It is sound or unsound.
The Court: He says $1,200.00 and they l1ave got out of
tl1at $1,200.00 Have to pay Food Fair $670.00, and they have
the balance of $425.00 and they don't take anything else into
consideration.
·vol. II
Mr. J{ellam: That goes to the jury to decide.
12/15-16/59 Mr. Mays: The argument in your argument is
page 84} not to be talking about the profit because. we are
not calling it profit.
1\Ir. l{ellam: The Court laid do'vn the rule that that is the
way you do it. You prove the value of the lease by the expert
witnesses.
The Court: You mean the Court laid down. I thoug·ht you
meant me.
1\Ir. Kellam: No, not yon sir.
(Back in court room).
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P. H. Boyette.
The Court: Ladies and gentlemen of the jury, the Court
wishes to instruct you that you should disregard the testimony
of l\ir. Olive who was the first witness, that testified this
morning and who is one of the Plaintiffs in this matter as to
the profits of his business in the last year of operation, 1958
except insofar as it may tend to show that there are other
items of expenses or overhead incidental to the operation of
this business besides the actual cost of delivering oil from
the processors storage tank to the tank of the dealer. You
may only consider it for that purpose.
P. H. BOYETTE,
a witness called by Counsel for the Plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXA"AfiNATION.
Examined by Mr. Kellam:
Vol. II
Q. Tell the Court and jury your name.
12/15-16/59 A. P. H. Boyette Jr., 411 Faigle Road, Norpag-e 85 } folk, Virginia.
Q. What business are you engaged in?
A. Phillips' Oil.
Q. Are you familiar with the location that we have been
discussing here today near the Roosevelt Gardens Shopping
Center which is actually at the intersection of Mona Avenue
and Little Creek RoadY
A. Yes, sir.
Q. Are you familiar with that general location?
A. Yes; fairly familiar with it.
Q. Have you ever had any reason to study the traffic, the
nu1nber of homes, a.nd the other things that would be taken
into consideration in determining the value of a lease for the
ope1·ation of a service station in that vicinity?
A. Yes, I have.
Q. How long have you been eng-aged in the business of
distributor for an oil company?
A. Starting in my fifth year now.
Q. Are you familiar in a general way ''ith the making of
leases or the asc.ertaining of the value of a lease for a service
station?
A. Yes, sir.
Q. Mr. Boyette, what, in your opinion, is the value of a
lease at the intersection of Mona Avenue and Little Creek
Road in the shopping center area in which Food Fair Store
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P. H. Boyette.
is located, the one we have had under discussion
Vol. II
here today ~
12/15-16/59 .A. I think the value of that lease is $1,200.00
page 86 ~ a month, fair equitable value.
Q. From that, that is the value you fix as the
value of the lease; so from that sum whatever amount would
be liable to the landlord would have to be deducted?
.A. That is the value of the lease, yes, sir.
Q. 'Vhat did .you take into consideration at ar-riving at a
value?
.A. The actual gallons that the station would pump.
Q. How do you a.rrive at such a figure as that?
.A. I base it on a number of things; neighborhood around it,
type of homes, the number of people that live around the area,
the traffic on the road in front of the station; particularly the
business in the area.
People will go into a certain business area for business
purposes and this w·as one of them where you go in for normal
business purposes and while you are there, you purchase
gasoline and automotive supplies.
Q. Is it a desirable location to have a station within a
shopping center 7
.A.. \T ery much so, yes, sir.
lir. J{ellam: You may inquire.
CROSS EXA1\1INATION.
By ~Ir. Simpson:
'Q. Do you operate a service station yourself, Mr. Boyette f ..\..,
A. No, sir.
'\,
Vol. II
Q. Did you say you were connected with Phil12/15-16/59 lips?
page 87 ~
.A. Yes, sir. I am a Phillips jobber.
Q. 'Vould you pay me, if I owned that piece of
property a.nd would lease to you 2,000 square feet, would you
pay n1e $1,200.00 rent for it f
.L~. Are yon going· to put the building on itT
Q. You 'vould pay the taxes and insurance on it and pay me
for 2,000 square feet, $1,200.00 a month 1
~fr. l{ellam: I think the question is misleading. No requirelnent here that the taxes and insurance will be paid by
this person. In determining the value of the lease, they pay
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that to the landlord as part of the rent but not paid by the
leasees themselves fron11\:fr. Olive.
The Court: By the terms of this agreement, Mr. Olive
would have to pa.y the taxes and insurance.
Mr. l{ellam: That is correct. Now, what Mr. Boyette has
testified that the value of this lease was $1,200.00 per month
less whatever sun1, well, from that sum, Mr. Olive would have
to pay whatever was due to the landlord, the Food Fair ; but
it is not a question of "whether" to him. He would not
have to pay it, the taxes and insurance. (M.r. Kellam points
to "\Yitness Boyette.) That would be the value of the lease
plus the taxes and insurance.
1\ir. Simpson: I will rephrase the question.
The Court: All right.
Mr. Simpson: It may help us.
Vol. II
12/15-16/59 Q. Assuming that the leasee pays all the taxes
page 88 ~ and insurance, how many service stations containing a. maximun1 area of 2,000 square feet
have von leased or that you kno'v of having been leased in the
past three years where the guaranteed minimum net rental
of the landlord is $14,400.00 a year or $1,200.00 a month?
A. Mr. Simpson, the only thing wrong is the premise on
whieh you are beginning. You asked me how much the station
"ras worth to n1e which was $1,200.00. That is how much it
is 'vorth to me to operate the business there.
Q. You would pay $1,200.00 then for the lease?
A. That is what it would be worth to me.
Q. It is my understanding that the value of this lease, you
said, is $1,200.00 a tnonth Y
A. That's rigl1t.
Q. That is $14,400.00 a year?
A. JL\ year 1 Right.
Q. If that is the value and I own, we will sa.y, the area involved, 2,000 square feet, then I understand you to say that
you would pay me, that is the value, $1,200.00 a month for
it? '
A. No, sir. That is not what I said, sir. It is just like this
suit I have on. It tnay be worth $19.00, but a. man's store
is not going to pay $19.00 and sell it for $19.00 even though
that. "uit has a v-alue of $19.00.
Q. I want to know what you n1efln by "value"? If you
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owned, that piece of property there, it would be
'vorth $1,200.00 a month 1
12/15-16/59 A. If I owned that piece of property, sir, it
page 89 ~ would be worth $1,200.00 a month to me.
Q. If you owned the property there Y
A. No, sir; if I leased it. If I owned it or leased it, regardless, it would be worth $1,200.00 to me. ·
Q. $1,200.00 to you? You n1ean as the owner of the property?
A. AP, the jobber.
Q. And you would be willing to pay $1,200.00 for it Y
A. No, sir. I wouldn't be willing to pay ex·actly what it
would be worth. vVouldn 't be any sense in me taking a washout deal.
Q. In arriving at your valuation, did you take into consideration the usual and ordinary expenses that are incidental
to the operation of a gas station?
A. That see1ns to be another premise w·hich we have gotten
all fouled up on two or three times. If I take in that, it would
be more than $1,200.00 a month. If I got into the retail
operation of it., it would be more than $1,200.00 a month.
I mn in the wholesale operation. ''Tilat I would so sir, would
be to put a n1an in there, if I would not be permitted to sublease it a.nd tell hhn to keep the retail profit on his profit or
:maybe split it 50-50 and it would be up to him to pay the
expenses, put in towels, and if he had his father and brother
working for him, that would be up to hhu. I can only testify
as to the wholesale end of it. That is the only end I know
knowledge of the affairs of.
Q. I don't know as I follow you because ~·on are stating that
the lea.se, that the man should pay all the operaV ol. II
ting expenses.
12/15-16/59
A. I am putting the expenses to him, but on
page 90 ~ the other hand, he is receiving a profit for
operatin.g- and the expenseQ. That is assuming· there ,\ill he a profit, hut you don't
know if there will be a profit~
A. On the retail end, no, I don't know. I mn talking about
:the· wholesale.
Q. There ha.ve been a lot of failures in these gas stations,
isn't that so?
A. That's rig·ht.
Q. And a lot of then1 in that general area?
..A. With pride, I can say there an" no Pl1illips 66 in that
area.

Vol. II

(
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Q. You only have six in the city?
A. Yes, sir, and it malres it more difficult.
Q. If I have the lease in my hand and y<>u said the lease
was worth $1,200.00 a month?
A. To me, yes, sir.
Q. And you would pay me $1,200.00 a month for that lease?
A. No, sir. I would not pay you $1,200.00 if I ·was to get
$1,200.00 but I pay you $1,100.00, $1,000.00, somewhere below
that, but it wouldn't be $1,200.00. Maybe $1,000.00, $5,000.00, somewhere along that line because it is worth $1,200.00
to me.
I "rouldn 't take it just to be a middleman to turn over $1,200.00.
Q. You mean it would be worth $1,200.00 to you if you
could turn around and put somebody else in there to run it?
A. I wouldn't say that.
Vol. II
Q. That is what you are saying.
12/15-16/59 A. No, I didn't say that. I said it would be
page 91 ~ worth $1,200.00 to me because I have no doubt
that I could lease it to an operator. If the contract prohibits me from doing that, like I say, I would put
my own man in there and let him operate on a share basis.
That is another phase we are getting into, the retail business.
Q. That is what we are talking about; retail.
A. No, sir. I am a wholesaler.
Q. It is leased here to 1\Ir. Olive and he would be the leasee
of the premises?
A.· He is a wholesaler.
Q. He is the one who would be in charge of the operation
of the station f
A. I can't say how he would operate it. I can only testify
as to my own thoug·hts and thinking and opinion and valuation.
Q. I want to get what you said. Yon said you would pay
$1,200.00 a month for that lease?
1\Ir. Kellam: No.
The Court: He said five thnes that he would not pay
$1,200.00 a month for that.
Mr. Simpson:
Q. You put the value on that of $1,200.00?
A. I said it would be 'vorth $1,200.00 to me.
Q. If you were the leasee?
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A. Leasee-owner; if I had it, it would be worth
Vol. II
$1,200.00 to me.
12;15-16/59 Q. Then you would have to put somebody else
page 92 ~ in the station to run it 1
·
A. There again we are getting into the retail
end of it. I am a jobber. I am a wholesaler. I know where
the location is down there that I could lease it or if prohibited by the contract from leasing it, I could put a man in
there to lease it and make the five cents retail margin that
the retailer makes and still show a profit on it.
Q. Yon mean you think you could show a profit¥
A. I \vill say this. Any operator who sells 30,000 gallons
and can't make a profit, then he should be replaced with
somebody else who can.
Q. And some have been replaced T
A. I think so but I don't think they were selling 30,000
gallons.
Q. This n1an you would put in, he would have to be paid Y
.A. No, sir. We are confusing the wholesale and the retail.
The wholesale operation I am engaged in and a retail operator
\vho· makes his own mark-up, well, for example, the store
across the street, when they bring groceries in there, the
wholesalEr makes a profit and they in turn, sell it; two profits.
Q. If you were the leasee of that particular piece of property, you would be obliged to pay the rent on it, wouldn't
you?
A. Yes, sir.
Q. And you would be obliged to lhre up to the other terms
and conditions of the lease, \vouldn 't you Y
·vol. II
A. Yes, sir.
12/15-16/59 Q. 'Vhat ever they ma.y be?
page 93 ~
A. 'Vhatever they n1ay be, yes, sir.
Q. So your whole testimony doesn't really
·have to do with your valuation. It is really not from a standpoint of tl1e retailer who is actually in there generating the
business, taking care of the customers, but you approach it
fron1 the standpoint of the distributor¥
A. Ask that again.
Q. I say, your valuation that. you put, $1,200.00 a month,
is not fron1 the standpoint of what. the man does inside the
station 1 You are 11ot concerned 'vith what his problems are
and what: his expenses are in~ide that station insofar as
overhead T
A. Tl1at's right. That is exactly right, yes, sir.

-

......

_----

I
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Q. So, as a practical proposition, he could lose his shirt
as far as you are concerned?
A. That would be rather impractical as a proposition.
Q. As far as you are concerned f
A. He could lose his shirt; no concern of mine.

1\fr. Simpson: That's all.
Mr. l(ellam: We rest, Your Honor.
Mr. Simpson: We have a motion to make, Your Honor, in
the absence of the jury.
The Court: Ladies and gentlemen of the jury, we will take
a brief recess.
(In ,Judge's Chambers.)
~Ir. Simpson : I would like to move the Court
Vol. II
to strike the Plaintiff's evidence in this case and
- 12/15-16/59 enter judgment for all of Defendants that are
page 94 ~ inv-olved in this matter on the ground that the
evidence shows that the Plaintiff's testimony
does not n1eet the test as is required for him to recover; that
there is no evidence before Your Honor or before the jury
as to the rental value of the property in question; rental
value of the lease.

•

•

•

•

•

•

•

•

·vol. II
12/15-16/59
page 9fl ~

•

\

The Court: ~fr. Boyett~ testified he 'vould not pay $1,200.00 for the lease because he would be exchanging dollars,
but hi? might pay son1ething less than that $1,100.00 or less,
as I recall it.
Gentlemen, here is the situation the Court is in. It has
already been determined from this contract that the question
of damages should be submitted to this jury. It is clear
to the Court that the jury should have the opportunity of
passing on what the amount of those damages have been
and the parties have taken somewha.t conflicting, well, can be
taken, as sho,Yn for example, as far as this. type of case is

150

Supreme Court of Appeals of Virginia

L. 8. Hodges.
concerned, the views. You are apparently in agreement that
there can be no showing of loss of profits and the Defendant
has avoided it consistently.
The Plaintiff has attempted to show by expert testimony
the value of the lease, ~'value of the lease,'' but in doing so,
it is clear to the Court that the "ritn3sses have relied upon
the anticipated profits from the lease. That is the case as
simply as I can state it, as I can see it.

•

•

•

•

•

•

•

•

•

•

Vol. II
12/15-16/59
page 102 ~

~iR.

L. S. HODGES,

a. witne8~ called by Counsel for the Defendants, having been

first duly s'vorn, was examined and testified as follows:
DIRECT EXAJ\iiNATION.
Examined by 1\IIr. Simpson:
Q. Please state your name.
12/15--Hl/59 A. L. S. Hodges~
page 103 ~
Q. Mr. Hodges, what is your business?
A. I am President of Allied Petroleum Company, who are distributors for Standard of California's products.
Q. -~~ such, do you control, manage, or operate any se.rvice
stations in the Norfolk area? ..
~
A. I operate three direct and I have about eleven that I
operate a.s dealers.
·
Q. How long have you been engaged in the gasoline and oil
busineRs and the related things like accessories and so forth?
A. Since 1919.
Q. Onntinuously since that time?
A. Yes.
Q. How long have you bee1i e·stablished in the Norfolk
nrea as such?
·
A. Sjnce 1947.
.
Q. Ar~ you familiar with the gasoline. station business in
the Norfolk area 1
Vol. I1.

/
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.A. Yes, I think I would be. I am as familiar with it as
anybody else.
Q. Are you familiar with pump stations Y
.A. Yes.
Q. Do you consult with persons engaged in that business T
A. I talk to them, yes, sir.
Vol. II
Q. Are you familiar with the area on Mona
12/15-16/59 Avenue and Little Creek Road that was formerly
page 104 ~ in Princess Anne County and now in Norfolk?
.A. Yes, sir.
Q. Are you familiar with stations up and down IJittle Creek
Road?
A. ery familiar.
Q. .Are you familiar with those from Shore Drive up to
Tidewater Drive 1
A. Yes.
Q. I will ask you, based on your knowledge and your experienc·c in this business, 'vould you rent, assuming that you
had to pay all of the taxes and insurance, what would you
pay fo!' an area of 2,000 square feet at the area of Mona
Avenue and Little Creek Road? What would you pay for a
lease for that area?
··.·

'r

1\fr. Kellam: Your Honor, I object to it.
T·he Court : Sustained.
·
l\fr. Simpson:
Q. 1\fr. Hodges, you deal in the renting of service stations,
do you Lot?
· ·
The Court: l\fr. Simpson, the Court· sustained the objection for the reason you did not ask him with particular reference to this exact location.
1\fr. Simpson: I said Mona .Avenue and Little Creek Road.
The Court: There is another station across the street at
1\fona. nncl Little Creek.
·

'

1\fr~ Simpson:.
Vol. II
12/1516/59 Q. Based on your knowledge and experience in
page 1Ofi ~ this business since 1919 and in the Norfolk area
since 1947, and· assuming that' you would have
to pay all the taxes and insurance, ~hat wo~ld you pay for an
area of around· 2,000 square feet. that a person "rould lease to
vou in the area north of LitHe Creek Road and east of Mona
II-

t

'

• •,

•

:

.,

~

! :

••

•

•

'

....

•

:
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A venue in the area where the Food Fair Shopping Center
is no'v located f
1\:f.r. J{ellam: Object to that, if Your Honor please. Not a
question of what he would pay for it.
The Court: Sustain the objection.
The Court: The question is supposed to be the fair rental
value.
1\ir. Simpson:
Q. B11sed on your knowledg-e and experience, what would
you say would be the fair rental value of a piece of property
2,000 square feet at the Food Fair Shopping Center on Little
Creek RoadY
A. 2,000 feet; if I an1 lhnited to 2,000 feet, I am not interested in it at any price because I can't operate a. service
station on 2,000 feet with a building.
Q. For what reason 1
A. /\.f; I understand, in reading that contract or agreement,
you have got a building taking 1250 feet and that leaves you
750 feet for driveways and islands. If you put a t\velve foot
island with a pump on each end, it takes up at least forty
feet; so that cuts you down to 710 feet. The average automobile is sixteen feet long a.nd you couldn't park
Vol. II
over three cars at any time on the rest of that
12/15-16/59 property, including 'vaiting on the trade.
pag·e 106 ~
Then you would have to put the island on one
side so you could only get on one side of it.
Q. J\fr. Hodges, explain what is the difference between the
dealer and a distributor.
A. A distributor is an operator wbo is in the wholesale
business. He purchases his supplies from a major oil company and his average margin is 3-1/4¢ on regular gas and
3-3/4¢ on premium, with freight allowed to the distributor's
bulk plant; not to individual locations .
...~ dealer then buys the merchandise from the distributor
and the distributor makes that 3%¢ which is an average of
mayl)e 3-2/lOths from the distributor at a g-iven price, and
he sells it to the retail constuner and the margin is 5¢ a gallon.
Tl1e distributor generally controls the service station.
He normally charges the dealer as near as he can to get
as mu~;h money out of it to cover his lease with profit. We
don't get it in all cases, by any means. A lot of them we
have a great loss because the values of properties a.re up so
high that we can't get. enoug·h rent. from the dealer. If we

1
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do, we put him out of business and we have a 50% turn-over
in deale.rs now.
Q. "\Vith respect to that location and your being familiar
with the business, if such a station were erected at the location
in question, what, in your opinion, would be the monthly
gallonage pumped from such a facilityf
A. On a driveway of 750 feet left and only
getting to it on one side of the pumps within that
Vol. II
12/15-1 6/59 shopping center, I can't conceive how it would
page 107 ~ ex-ceed 15,000 gallons. We all go out with hopes
it is going to do more, but I have never been
able to find anybody, well, you might find a stray one once in
awhile that will do better than you anticipate, but the majority of them won't do 50% of what we anticipate.
Q. Are you familiar with the ave.rage gallonage that is
pumped in the service stations in Norfolk, in the Norfolk
area?
A. Well, I can say this. I am very familiar with what is
pumped on Little Creek Road. I went and canvassed it yesterday. As to what is pumped in Norfolk, take them all together, everything in town selling gasoline and I would say
10,000 gallons per station.
Q. With particular reference to the area in which the property in,rolved is concerned, the Little Creek Road area, wha.t
have vou ascertained with reference to the stations on Little
Creek Road?
A. I started at the east end of Little Creek Road and Shore
Drive. The first station I stopped in was Hanna Oil Company for Pure. lie is closed for the winter.
Mr. Kellam: Object to it as being hearsay; information
given to him by someone else. Before he starts giving something somebody told him about the gallonage, I want to object
to it.
The Court: Sustain the objection as far as the witness
testifying to what somebody else told him. It will have to be
information as to his own knowledge or conclusions.
Vol. If

Mr. Simpson:

12/15-.J 6/59
Q. In regard to the station, was it open or
page .1 08 ~ closed?

A. Closed.
Q. Did you stop at an Amoco station near the Hanna station on Little Creek Road?
A. Yes.
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Q. \Vas that station opened or closed 1
A. It had just been opened.
Q. Hnd. it been closed a period of time prior to that, or
notf
A. It had been closed since last spring.
Q. .Are you familiar with the service stations that are on
Little Creek Road between the Military Highway and Tidewater Drive Y
A. Yes, sir.
Q. And approximately how many stations are there in that
areat
A. Eight.
Q. Are any of those stations closed 7
A. Sorry to say; five of them, yes.
Q. Five of them are closed 7
A. Yes. They were closed yesterday. I don't think they
were opened this morning.
Q. Five in tl1at area are closed and the vohune -of traffic
that flows on Little Creek R,oad, it goes out the Military
High"~:ry from those five stations, and they have the benefit
of that additional flow of traffic that does not go all the way
down Little Creek Road 1
·vol. II
A. Yes, sir.
12/15-16/59 Q. So the area in which the five are located
page 1.09 r have actually a higher traffic count 1
A. I would say so, yes.
Q. You are familiar with the different brands of g·asoline
that a.re sold in the Norfolk area, are you not 1
A. Yes, sir.
Q. And are you familiar with their general public acceptance?
A. To some extent, I should be.
Q. Are you familiar with the brand known as Phillips?
A. Yes, sir.
Q. "\'\7ha.t would you say in reference to its public acceptance
insofar as the other brands are concerned?

1\Ir. ICellam: I submit he is not an expert on that question.
That becomes a matter of opinion.
1\Ir. Simpson: That is what he is expressing, Your Honor,
his opi!lion based on his knowledge and his expertl'Ir. Kellam: It is not whether he likes Phillips 66 or
doesn't like it.
}fr. Simpson: I asked him the question of public acceptance.

/

Pennsylvania State Shopping Plazas v. James F. Olive 155

L. S. Hodges.
Th~ Court: Ask him if he knows that.
Mr. Simpson: I think I did. I asked hin1 if he was familiar
with the public acceptance of the different. brands of gasoline
and he said, ''Yes.''

Q. Is that so 7
A. 1:es. Phillips is not on top.
Vol. II
12/15·16/59
page 110 ~

The Court: You still object~
1\Ir. Kellam: Yes, sir. That is a matter of his
opinion. It would be determined, Your Honor,
by many other things.
· T'he Court: Overruled.
A. Rsso is the most publicly accepted in the Norfolk Tidewater area. Texaco is second. American would be third.
Shell would rank somewhere around fourth and then I would
say it would be a toss-up between Phillips, (Gulf, which would
come in there ahead of Phillips), and I would say there would
be Phillips, being a new company in the market, only being
in herf· a few years couldn't expect the acceptance as the older

ones.

I was 'vith Calco. I went to Chevron. Phillips credit
cards- arE' down and our credit cards are down. We are on
equal par.

\,

Mr. Simpson:
Q. M-r. ·Hodges, based on your knowledge and experience,
in gasoline· stations, and assuming that you did take, well,
answe1· this." What other expenses are usual and ordinary that
must be incurred, of necessity, in the operation of a filling
station in directing· your attention to the area in question
that if a station were erected at that shopping center on
2,000 square· feet, a building of 1250, with an area of 750
Sor your punTps and cars and based on your knowledge and
experience, "rhat would be the approximate taxes and insurance that you would be obliged to pay on that?
A. T am not a man that knows the value of property. I
am in, ·well, I am not in the property business.
Vol. II
I know what I can afford, 'vhat to pay for a lease,
12/15-16/59 but on a normal service station, I would say in
page 11.1 ~ that. community, $600.00 a year taxes and insurance.
Q. Would there not be the necessity of paying certain
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state and city licenses to do business at that location·~
A. If you expected to stay open, you would have to pay
state anrl city licenses.
Q. Would you give any estimate as to what they may
approximate, based on your own experience t
A. 'Veil, it runs $30.00 for the first $3,000.00 on retail and
thirty cents a $100.00 after ·that.
Q. What estimate would you give that that would amount
to per month or per year?
A.
ell, that goes back in reverse of how much you sell and
what von do.
Q. Say you did 15,000 g·allons f
A. You would have to multiply that against roughly thirty
cents a gallon and get 1ne the total value and take $3,000.00
and subtract from it and base it on $30.00 and thirty cents,
$100.00.

,;v

The Court: Did you say thirty cents, $100?
A. Yes, sir; after over $3,000.00.
~fr.

Simpson :
Q. What would be your rough calculation as to what would
be the state and city licenses at that location?
A. At tha.t volume, I would guess it would run
·vol. If
somewhere around $200.00 a year.
12/15-l 6/59 Q. In the operation of a. service station, you
page 112 ~ generally have to have provisions there for a
restroom, do you not, for men and women T
A. Tt is the only way we can erect a service station.
Q. Are there any expenses incurred with putting supplies
in a. rPstroom?
A. If you operate a modern station, you have t.o ~;o in behind pE-ople everytime a customer uses them. You have to
go in behind them and inspect them and n1aintain towels anrl
soan and n1irrors and maintain a. serviette to keep it in
~anitarv condition.
Q. -n7ha.t estimate would you give as to the cost of to,vf\ls
and so~p?
A. That reverts back to how many people will use it. Thnt
w·oulcl he a very limited eost; Arnall amount.
Q. How much, approximately?
A. $10.00 a year for soap and towels.
Q. ""\"Vith regard to the unforms that f\nlployees ''ould wear
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\

and attendants would wear there in connection with the
operation of the facilityA. I have one station leasing uniforms and I have four
employees, and it is $7.50 a week per employee.
Q. $7.50?
A. Yes.
Q. \Yith respect to this particular location here at this
shopping center, about how many employees would it take to
serve the public. Y
. .~. I would say you would haYe to have a
Vol. II
minimum of three.
12/15-16/59 Q. On what basis do you say you would have
page 113 ~ to have three?
A. You have to pay a manager at least $65.00
a week and you would have to pay his additional help a nlinimum of $50.00 a week.
Q. As an overall estimate, or could you take the time to calculate what your expenses per month would be or the expenses that would be incurred outside of the payment of any
rent to the lessor?
A. It costs $1,000.00 a month to run a service station of
that calibre.
Q. You mean including the rent and everything?
A. That does not include lig·hts. I am not speaking of
lights but I am thinking of maintenance of n1anpower,
brooms, utensils. Lights would be extra and uniforms would
be extra.
Q. If a distributor has a station, I think the difference
between the dealer and the distributor, if there happens to
be a gas war or something· like that, who bears that loss?
A. The dealer's margin normally is 5¢ on a normal n1arket.
During a gas ·war, oil com.panies, that dealer, we guarantee
l1im 41h¢ a gallon margin. I am not familiar with Eastern's
supplier, but my supplier guarantees me the first cent and a
half they absorb, n1eaning that I lose nothing out of n1y
margin as a distributor. After the first sellin~ cent and a
l1alf, I stand 25% and they stand 75% until the n1arket
gets so low that my margin is only two cents, meaning I have
lost from 31h¢ to two cents. That is wl1ere I stop and my oil
supplier continues on.
Vol. II
Q. If you had this station, the one in question,
12/15-16/59 you would have to, as you testified, you would
page 114 ~ have to put son1ehody in tl1ere to run it and that
expense would be against the actual operation
itself, tl1e filling station itself, would it not?
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A. He would only stand a half-e.ent of all the price war, no
matter how low it goes. The distributor could lose tl!e
difference between his 3%¢ normal margin down to 2¢ margin, and when he gets the 2¢ margin, taking his transportation
charges and his maintenance of his office, his trucks, and -'his
equipment, he is not making money. He is losing money and
I know that from experience.
Q. What are some of the things now that you say the distributor has to maintain; his truck f
A. Yes. ~laintain all of his truck equipment. I have to
maintain all my pumps, underground tanks, storage.; replace
them when they go bad. Lights, island lights, canopies, and
everything in the station has to be maintained.
Q. Is there any volume of business that is done with respect to the sale of tires at a service station Y
A. My opinion is that a service station is very limited on
the sales of accessories· and tires anymore. The big tire
companies offer such ridiculous prices and trade-ins and recapping where a service station can't recap them; so the
only way a service station can do his to trade them off a car
and trade them with somebody else, but if he traded them at
'vhat they cost him·
Vol. II
Q. And make his profit on?
12/15-16/59 A. He couldn't make any profit on it unless he
page 115 ~ made it on the resale for the used tire.
Q. What is the situation in the business with
respect to the sale of batteries?
A. That is n1ore or less a. wintertime operation. Sell them
on spotty occasions in the summertime. Batteries are limited
as to what you sell anymore. I would say tha.t a dealer would
be doing an excellent job if von take the average of them and
sell twelve batteries a. 1nonth.
Q. What do batteries sell for ?
A. Different prices. From $12.95 to $24.25 and maybe
$28.00, according to the sized ~ar. Sotne are as low as
$7.95.
Q. If a man is in business as a retailer, Mr. Hodges, it is
f)Uite impossible for him to stay in business unless he derives
some profit from it!
·
·
A. I didn't understand your question.
Q. I sav, when a retailer is in business, if he is not making
any proflt, lu~ enn 't stay in busines~?
·
/
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A. That is why we have a 450% turnover 1n operators
today. I can't keep them.
Q. If the retailer himself goes out of business, what happens to the jobber or the distributor?
A. The distributor closes that station until he can advertise and get another operator.
'Q. Is that why there are so many closed from
Vol. II
time to time f
12/15-16/59 A. I would think so, ~Ir. Simpson. If there
page 116 ~ was a profit being made, the station would be
open. I have two up the street from my plant
that have been opened and closed, I know, on an average of
three times a year.
Q. At this particular location at the shopping area in question, are you familiar with the station that is just. to the west
of }fona Avenue at the Little Creek Road intersection?
A. No more than talking to the operator and checking in
there and looking at it; what a modern station it is.
Q. " 7hat sized station is this~
A. I would say they have a minimun1 of 30,000 square feet.
Q. 30,000 square feet?
A. Yes.
Q. Wha.t facilities do they have at that particular station?
A. Three bay lubritoriums, wash racks, stora.ge room, show
ro01n, two sets of island pumps out at the front. They are
fully equipped to give minor repairs, tune-ups, sell gasoline,
pnrk cars, fix t.ires, such things as that.
Q. Approximately how mueh parking area do they ha.Ye
at tlw.t station?
A. I would say tl1ey could pnt a n1inimum of twelve or fourte£ln cars.
Q. On their parking area alone?
A. Yes, sir. That would not interfere with nn~- of the
pnn1ps by iloinp: that,. Pither.

•

I
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Vol. II
12/15-16/59
page 117 ~
By

~Ir.

CR.QSS

EXA~fiNATION.

l{ellam:

•

•

•

•

•

•

•

•

•

•

Vol. II
12/15-16/59
page 118 ~

Q. You refer to so1ne other stations that were closed.
Do you know whether or not any of them were closed because
their leases expired 1
A. I don't know whether they were or not. I drove in the
driveways, trying to get in and they were closed up.
Q. Yon don't know whether that was the situation or
whether they were getting ready to remodel or what was the
reason for their being· closed, do you 1
A. I have no idea.

•

•

•

•

•

1\IR. NOR}fAN M. l{R.ANZDOR.FER,
a witness called by Counsel for the Defendants, having
been first duly sworn, was examined and testified as follows:
Vol. II
12/15-16/59
page 119 ~

DIRECT

EXA~IINATION.

Examined by 1\Ir. Simpson :
Q. State your nanw, please .
.A. Norman M. l{ranzdorfer.
Q. What is your position ?
A. Counsel with Food Fair Properties, Inc.
Q. Yon kno"r Mr. Olive, the Plaintiff, in this case?
A. I do.
Q. Did you have occasion to meet with him in Philadelphia
or in the offices of the company in regard to the preparation
of tl1e agreement~
A. Yes. I drafted tl1e agreen1ent.

)
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Q. I show you what has been introduced as· "Plaintiff's
Exhibit'' and as you if you will look at it and see if that is
the agreement.
ll. 1res, it is.
Q. Was Mr. Olive present with you a.t the time the agreement was drafted Y
A. 1res, he was.
Q. "\Vith particular reference to the last page of the agreement that has to do with the rent, based on $1,000.00, · this
Paragraph 1 that deals with the rent and sets the annual
rent at $75.96 a year for every $1,000.00 expended on the
erection of a store, now, was lfr. Olive present with you at
the time that that provision 'vas agreed upon T
A. Yes, he was.
Q. "\Yould you mind reading that full paraVol. II
12/15-16/59 grapb 1, please?
page 120 ~ A. ''For every $1,000.00 expended by the buyer
in tl1e erec.ting of seller's store, seller agrees to
pay to buyer, $75.96 per year, payable monthly. In no event
sl1all buyer be obligated to expend more than $25,000 on the
erection of said store. Tl1e lease given to seller on said
store shall be the usual shopping center form lease and shall
contain a provision showing the lease to be for twenty years
whe.reby seller agrees to pay any real estate taxes assessed
againts the land and building attributable to seller's use and
furthermore, seller agrees to carry insurance on the portion
of the building demised to it.''
Q. At the tin1e of the preparation of that, a.nd I understand
~fr. Olive was present, rlid you discuss with him and inform
him as to tl1e shopping center forn1 lease Y
A. Yes, I did.
Q. What was tl1e con,·ersation between you and 1\IIr. Olive
on this occasion!
A. As I dictated thatl\Ir. J(ellain: Ob.iert to it. It doesn't n1ake any difference
what his conversation was with him. He savs he informed
him of the leas(l. That is all that makes anv difference.
The Court: What. is the ground for the objection?
llr. Kellam: It is immaterial, Your Honor, as to what
he said with him. I don't know whether it has anything to
do with au attempt to contradict the lease or not.
'7o1. II
I don't know what he is intending to get into hut
12/15-16/59 if he says he informed him of the standard form
page 121 ~ shopping- renter lease, what else he may have
discussed with him as to any particular. provi-
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sions of it wouldn't n1a.ke any difference anyway, if ~Ir.
Olive subsequently signed the agreement and agreed that
that became a. part of it.
The Court: He testified that he informed him of it but I
don't know in ''rhat respect he· informed him. Overrule your
objection.

.A. I informed Mr. Olive that in all our stores and shopping
centers we use a standard form lease and I gave him a copy
of it.
J\IIr. Simpson :
Q. You gave him a. copy of it?
.A. Yes, sir.
·
Q. I ask you to examine that doclunent. Is that the same
form of the lease you exhibited to hiin on this occasion?
.A. It is an exact copy of the lease I gave him.
(lVIr. Simpson shows paper to lVIr. I\::ellan1.)
J\IIr. Simpson: I would like to have this marked ''Defendant's Exhibit 1. '' (So marked.)
~fr. Kellam: For the purpose of the record, we would like
to object to the lease on the ground tha.t there is nothing written on the lease to say that it is a. usual shopping center
forrn lease and that is exactly what the agTeement refers
to.
The Court: You object to this going into evidence?

•

•

•

•

•

•

•

•

•

•

Vol. II
12/15-16/59
page 123 ~

Q. Is this the usual shopping center fonn lease?
A. Yes, it is.
Q. That was exhibited to 1\Ir. Olb;e?
.A. Yes.
Q. Do you recall the circumstances at whicl1
Vol. II
12/15-16/59 time this lease was given to him, at what part
pag·e 124 ~ of the day?
.A. .As I recall, it w·as given to him in t11e
evening right before we 'vent hon1e for supper.
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Q. Then was the lease actually signed by him with reference to the time that you gave it to him 7
A. You mean the contract~
A. The contract was signed either the following day or the
day after.
Q. And he had that lease with him overnight, did he not?
A. Yes.
Q. Did your principles up in Philadelphia sign the contract!
A. Yes.
Q. Did Mr. Olive sig11 that on that particular da.y?
A. As I remember, he didn't. I think he brought it back
to Norfolk, and then he signed it and mailed it back.
Q. He mailed it back to you, signed?
A. Yes, sir.
Q. Referring to the lease that you had exhibited to hin1,
which he has, does that lease contain any provision at all
'vith regard to assigning or subletting?
A. It does.
Q. Would you read the applicable provisions in the lease
with respect to that? Paragraph 5.
A. Paragraph 5. ''This lease shall be not asVol. II
signed with the demised premises in "rhole or in
12/15-16/59 part without the written consent of the landlord
page 125 ~ hereon endorsed.''
Q. Does the lease contain any provisions with
respect to any repairs, upkeep or improvement on the property?
A. Yes, it does. It maintains that the tenant or the leasee
in this case, maintain the property and make all repairs and
replacements and so forth to the demised premises.
Q. Does it contain any provisions there with respect to who
shall pay an~r utilities that may be necessary to service the
facility?
A. Yes. It says that the tenant sha.ll at his own cost and
expense pay all charges for water, gas, electricity, heat, sewer
rentals and charges or any other utility charges incurred by
the tenant in the demised premises.
Q. You are familiar with the agreement that mentions the
lease itself. Does· that agreement anywhere contain any provision in it giving to 1\fr. Olive the right to sublet?
A. No, it does not.
Q. Is there a provision in this lease that deals with the assignment, in this agreement, that deals with the signing of the
agreement itself?
A. Yes, it is.
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Q. To whom is that given f
A. Only the buyer. That would be Pennsylvania which
would be given the right to sign the contract.
M.r. Simpson: You may inquire.
Vol. II
12/15-16/59
page 126 ~

CR,OSS EXAMINATION.

By Mr. Kellam:
Q. The lease which you have referred to dated August 1,
1956--

Mr. Simpson: You mean the agreement f
Mr. Kellam: Excuse me. Agreement of sale.
Q. "\Vas that drafted the very day that the conference was
heldY
A. It was drafted that day and typed the following day.
· Q. So that it could not have been signed the very day that
the conference was held, could it Y
A. No. I said it was signed the next day or the day after
that.
Q. The question I asked y<>u was that it could not have been
signed the day the conference was held, could it f
A. No.
Q. Were you present when the agreement was signed?
A. I was present when it was signed by the buyer; not by
the seller.
Q. '"\Then you refer to the buyer, you refer to Pennsylvania
State Plazas 7
A. Yes.
Q. So you don't know where :l\{r. Olive was when he signed
itY
.
A. No, I don't.
Q. And you don't kno'v what day he signed it?
. A. No.
Vol. II
Q. And you don't know whether he signed it in
12/15-16/59 Philadelphia or not, do you t
page 127 }
A. No.
·
Q. Were you familiar with the set-back lines
for any buildings constructed on that piece of property?
A. N<>, I was not.

/
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Q. You don't know whether there was a set-back line from
Little Creek Road of 70 feet or not Y
A. Are you talking about it in 1956?
Q. Yes.
A. I was not familiar with any of them.
Q. Were you familiar with any set-back line when the
buildings or the stores or center was constructed?
A. No, I was not.
Q. So you don't know anything about that?
A. No, I don't.
Q. And you don't know ·whether there was any set-back
requirement from any of the side lines either, do you?
A. I wouldn't know any specific.
Q. But you would know, would you not, sir, if there was a
setback line of any number of given feet for a building from
Little Creek Road that the building would have to constructed
behind that line, would it not?
A. Definitely.
Q. And if there was any set-back line from Mona Avenue, it
would have to be constructed behind that line?
"\Tol. II
A. Definitely.
12/15-16/59 Q. Did you make any provision in that agreepage 128 ~ ment for ac.cess to the building when it. was constructed after it was set back of the set-back line Y
A. No, we did not, sir.
Q. You knew, of course, they would have to get to it, didn't
you?
A. Yes. The contract provides that the store we are
talking about be one ·of the stores adjacent to the Food Fair.
Therefore, if you could get to the Food Fair, ~ron could get to
the gas station.
Q. Tell me in the agreement where it says it is adjacent
to the Food Fair 1
A. Page 5. In the event buyer elects to pay the purchase
price of $131,000.00 and aceept conveyance of the entire tract;
then in suc:h event, buyer agrees tha.t thereupon the erection
of the shopping center contemplated hereunder lease to the
seller a portion of said ground, which portion shall contain
a maximum of 2,000 square feet.
Buyer shall erect for seller on said 2,000 sanare feet a
building containing not more than 1250 square feet and install
pumns a.nd tanks to be used for the dispensing of g-asolin(.l
within the aforementioned 2,000 sona.re feet area. The 2,000
square feet lea.sed hereunder shall be located at a place to
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be determined by the buyer so the same shall conform to the
architecture and layout of the shopping center.
Later it says, in Paragraph 1, the very last clause,
''Furthermore, seller agrees to carry insurance
Vol. II
on the portion of the building demised to it, it
12/15-16/59 being the intention it would be a part of the shoppage 129 } ping center.''
Q. You said it would be adjacent to the Food
Fair building. There is more than one building in that
center?
A. One building; many stores in the building.
Q. You mean by that that it would be adjacent to some
other stores 1
A. That's right. It would be in the line; not a free standing unit.
Q. So they would have the use of the entrance-ways to that
area, is that correct f
A. Yes.
Q. And they would have the use of the space for parking
just as anybody else in the shopping center Y
A. Just for parking, yes. T'hey could not do anything on
the land except 750 feet, let their customers park.
Q. Is there anything· in that agreement that says they
cannot?
A. It is in the lease.
Q. "\\Tba.t does it say in the lease f
A. I would have to go through the entire thing.
The Court: }Ir. J{ellam, did you understand him to say
they did have the right to park the cars?
:Nir. I{ella.m: Yes, sir, but he said they couldn't do anything else. That is the question I asked; where he said they
coulcln 't do anything else.
A. Right. (vVitness looks at paper; lease)
Vol. IT
Paragraph 22 states the tenant shall during the
12/15-16/59 tern1 of this lease continue to use the demised
page 130 ~ ptemises for the purpose stated ·in this lease
carrying therein tenant's business. He would
have no right to do any business otherwise than in the demised premises.
Q. You said the lease provided they could not use any other
space for anything except parking? That is what I asked you
to point out to me where it sa.ys they cannot use any other
space for anything except parking.
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A. The mere fact they are not demised anything but their
building technically under this lease }.~Ir. Olive didn't even
have the right to use the parking area.
Q. But you said that was intended 1
A. We always allow them to use the parking area for parking only. No selling or services.
Q. And you said they were to have the use of the driveways and entrances to it 1
A. Yes.
Q. Do you say tl1a.t there is no provision in that lease that
any tenant can use the parking area Y
A. That's right, sir.
Q. You say that. there is no provision for the use of the
parking area by any tenant, is that correct Y
A. I believe so.
Q. You say that is a standard shopping center lease which
has no provision that any parking can be used by
Vol. II
any tenant?
12/15-16/59 A. That's right. It merely covenants that the
page 131 ~ landlord will provide a parking area as it sees
fit.
Q. Is this a lease of Food Fair or is this what you tern1 a
standard shopping center lease Y
A. This is a lease of Food Fair, sir.
Q. Then it is not what is known as a standard shopping
center lease, is it?
A. Yes, it is, sir. We sign thousands of these a year in
shopping centers. Our lease has been published by the International Council of Shopping Centers as the standard for
shopping center form lease.
Q. I want to be certain I understand you. You say that the
standard form sl1opping center lease makes no provision for
parking- for the customers for any of the stores within the
shopping center 1
A. Except as demned fitting by the landlord, sir.
Q. And if the landlord l1ad said it would be for one car,
no provision to the contrary would be in the lase?
A. That's right.
Q. And that is what you term a. usual shopping center forn1
lease 1
A. I will read you Paragraph 34, sir.
Q. I am not interested in that section.
A. It is understood and agreed by the tenant that the reference herein made in the plot plan, setting forth general
layout of the building, parking layout, other improvements
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shall not be deemed a warranty of parking. It means the
landlord could build on all the rest of the parking
Vol. II
area if he wanted.
12/15-16/59 Q. You say that language means, and there
page 132 } would be no provisions for parking if the landlord choose to do that?
A. Yes, sir. It would not be in the landlord's best interest.
Q. Isn't it a fact that the shopping center leases have been
successful because they have provided parking space for the
customers of the various stores within the shopping center Y
A. Yes, sir, but no landlord wants to be tied down to the
amount of parking he must provide. Whenever he can, he
signs this form lease and he takes it within his own discretion
as to how much parking is necessary and how much of the
land he owns he can devote to business purposes.
Q. Is it not a fact that Woolworth has a store within this
area?
A. They do.
Q. Is it not a fact that you provided in that lease that they
were to have parking space for a given number of automobiles?
A. Yes, sir.
Q. Why do you say that no landlord will ever tie himself
down to a particularA. I said that no landlord wanted to. I didn't say no laudlord ever does.
Q. You want to be technical 'vith this jury ·when you are
testifying as to what a landlord wants to do without making
any explanation about it and then say that he will do itf
A. No, sir, but thereQ. You ma.y stand down, sir.

•
Vol. II
12/15-16/59
page 133}

•
~fr.

.

•

•

•

•

.

•

•

•

Kellam:

Q. Isn't it a fact that Food Fair Stores, Inc. is now·
operating service stations within their own shopping centers f

A. No, they do not. They operate dispensing area.
Q. What do you mean?
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A. No service station. They merely sell gasoline. They do
no repairing, no batteries, tires, so forth.
Q. They are now dispensing gasoline within their own
shopping center areas, isn't that correct f
A. Food Fair Stores, yes, sir.
Q. What is the parent company of Food Fair Stores Y
A. F~ood Fair Stores, Inc.
Q. That is the parent company and that is the one operating
the service stations f
A. I don't want to get technical with you because you object.
There is another corporation operating the service station but
you don't want me to get technical.
Q. But that company is owned by Food Fair Stores, Inc.,
is it not?
A. Right.
Q. That's all.

•

•

•

•

•

•

•

•

•

•

Vol. II
12/15-16/59
page 134 ~

RE-CROSS EXAl\IIINATION.
By Mr. Kellam:

Q. Isn't it a fact that a.t the time you made this agreement,
Food Fair Stores didn't have a single dispensing area
operating by itself in any of its shopping
centers?
Vol. II
12/15-16/59 A. You are right.
Q. And it has been since that time that Food
page 135 ~
Fair Stores, Inc. has determined to go into tl~e
dispensing of gasoline?
A. Yes; since that time. Since t11e time Mr. Olive started
his suit. 'Ve were still not in the gas business.
Q. How long have you been in?
A. A rna tter of months.
Q. Do you mind telling us how many months?
A. I am not associated with Food Fair Stores mYself. I
belong- to one of their subsidiaries. 1\fy recollection is that
Food Fair Stores operated their very first one about a month
and a half age. They did buy a chain of stores which operated
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gas stations for many years past but that was not the stores.
acquired another chain.
Q. They were operating them for dispensing Y
A. No.
Q. You purchased it Y
A. We just recently made the purchase.
Q. You don't say to the jury it did!n 't take some planning
in order to do that Y You didn't just start overnight and
without any study!
A. It was very little, I am sure we didn't start our planning
until after Mr. Olive started this suit.
Q. I want to ask you, sir, if it is not a fact, that another
Food Fair Stores acquired more than a year ago a chain
of stores which were then dispensing gasoline and Food Fair
Stores itself operated those and dispensed gasV ol. II
oline 1
12/15-16;59 A. Yes, sir, but the question can't be anpage 136 swered quite tha.t simply.
We bought a chain. \V e didn't know until
last month we had successfully bought them. vV e were sued
and litigated. Merely operated under a mandate of the court.
I said Food Fair Stores itself acquired a chain quite sometime ago.
Q. It has been more than a year ago, hasn't it 1
A. That I don't know. Probably about a year. I guess it
is just about a year.
Q. So, for more than a year, Food Fair Stores has been
operating, dispensing areas, dispensing gasoline Y
A. Through a chain it acquired.
Q. It doesn't make any difference how they were doing it.
They were operating them?
A. No more than to say that 've are in the variety business
and we 'viii buy \Voolworth 's ten years from now.
Q. You haven't bought WoohYorth 's t
A. No.
Q. But you bought this chain more than a year ago¥
.A.. I imagine the contract was entered into .
\ \7e

•

•

•
J. F. OLIVE,

•

•

'12/15-16/59
Tol. II ishaving
recalled to witness stand by Mr. Kellam, and
been previously sworn, was examined and
page 137

~

testified as follows :
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DIRECT EXAl\iiNATION.
Examined by Mr. I{ellain:
Q. l\Ir. Olive, it has been testified here by the last witness
that at the time of the making of the agreement of August 1,
1956, you were shown a form marked ''Lease,'' which is ''Defendant's Exhibit No. 1'' and that that was sho'\\111 to you prio.r
to the time that the agreement was signed. I asked you if
you have ever seen that form of lease before?
A. No, sir, I have not.
Q. Now, sir, on the occasion you went to Philadelphia in
connection 'vith this ag.reement, did you sign the agreement
the first day you were there?
A. No, sir.
Q. How many da.ys did you remain there t
A. Just one day, sir.
Q. You returned the next day to Norfolk 1
A. That's right.
Q. In 1956, at the time of the making of this a.gTeeinent,
what was the set-back line for any building along Little Creek
Road?
A. It ,,.,.as 70 feet, sir.
Q. "What was the set-back line for any building on 1vfona
Avenue?
A. 25 feet average.
1\fr. Kellam: You n1a.y inquire.
Vol. II
12/15-16/59
page 138 r

CROSS EXAMINATION.

By Mr. Simpson:
Q. Did you make those facts known to the parties in Philadelphia when you "rent there 7
A. I made them kliown or made all the facts available to the
people there. They certainly had a battery of experts like
this gentleman here. ('Vitness indicates 1\fr. Kranzdorfer.)
Q. And you are an expert also, are you not? You testified
vou w·ere. Go ahead.
., A. I am sure tha.t the fact that a valuable thing like a use
permit 'vas in existence, for instance, they ·would have known
about that. I gave then1 full information on the property,
yes.
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Q. You g·ave them all infor1uation, full inforn1ation 1
A. Yes, sir.
Q. On the requiren1ent of the county and the authorities for
gas stations f
A. Well, I don't know how full it was, sir.
Q. I think you just stated that you did. I am only repeating what you said.
A. Well, I will say that I gave them everything that I had,
to my knowledge .. I tried to inform them because I expected
to be 'vorking with them for sometime. I tried to give them
my full knowledge.
Q. Knowing those requirements for a service station and
knowing all the experience you had in the busi''ol. II
ness, you entered into an agreement for a. facility
12/15-16/59 for gas, for a gas station, just on 2,000 square
page 139 ~ feet?
A. For the building and pumps, surely. That
is all you need.
Q. That is all you would need?
A. That's all you need. You need that a.nd your access and
tha.t is all you need. I wanted to give thmn as 1nuch freedom
as possible to set the thing up.
Q. You knew the terms and conditions of that agreement?
A. Yes, sir.
Q. That you signed?
A. Yes, sir.
Q. You knew that it referred to a lease, that is to say that
this was only an agreen1ent!
A. The way this "ras presented to me, sir, this little note
'vas put in there, and all the other things in here, well, it was,
''Jimmy, you are going to be covered by the shopping center
lease like your access to the service station and parking area
and all that, and you don't have .to worry about that. It is
in the lease." I didn't look at it. I never saw it.
Q. The principal substance of this agreement between yourself and the other party, dated Aue;ust. 1st, had to do with a
sale by you of this land for $131,000.00, didn't it?
A. Yes, sir.
Q. And they bought it from you?
"'i'ol. II
A. Yes.
12.!15-16/59 Q. And they paid for it?
page 140 ~
A. Yes.
Q. And as part of the situation, you wanted
2,000 square feet for yourself?
A. Otherwise, I would never have sold the property.
Q. When this agTeement it.self referred to the actual lease
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that you would be living under for twenty years, you mean to
tell his Honor and the ladies and gentlemen of the jury that
you made no inquiry at all with regard to this other thing
that was going to bind you for t"Tenty years 7
A. I consider this to be the basic instrument and that is all
I paid any attention to.
Q. This instrument here principally, as you said, but shows
it has to do with the sale of the real estate by you for them?
A. That's true. And that is most of the conditions I was
interested in, in any case.
Q. And you being as smart as you are, you wanted to make
the most out of 2,000 feet 7 You want us to believe you made
no inquiry at all and never saw the lease f Did you ask to be
shown the lease Y
A. I have never seen or read one of those leases and I intend to as soon as I get the chance.
Q. To this day you haven't seen it?
A. Not this one, no.
Q. V\7here did yon sign this agreem.ent'
A. In Norfolk, and I sent it back to then1.
Vol. II
It took a couple of days for them to prepare it.
12/15-16/59 They signed it and sent it to me.
Q. Ho'v long did you keep it in Norfolk?
page 141 }
A. Long enough to sign it and send it back ;
one day.
Q. How long were you up there in the offices in Plliladelphia?
A. About four or five hours.
Q. That is all tl1e time you were there?
A. Something like that.
Q. How did you go up to Philadelphia¥ Did you fly up
there?
A. Flew there and flew back. I was there overnight.
Q. 'Veren't you present at the time this agreement between
vou all was entered into Y
· A. Sure.
Q. You all were present and you heard it?
A. " 7 e ironed it out right there in Mr. Marcus's office.
Q. And you understood everything while you were there in
lfr. Marcus's offic.e?
A. I wish I had.
Q. You said you did.
1\fr. Kellam: I never heard bin1 say he did.

174

Supreme Court of Appeals of Virginia
J. F. Olive.

Mr. Simpson:
Q. You said you ironed it out. You wouldn't have signed
the agreement if you didn't understand it, would you~
A. I thought I understood it, sir.
Q. That's all.
Vol. II
12/15-16/59
page 142 ~

RE-DIRECT EXAMINATION.

By Mr. Kellam:
Q. Did you have the use per1nit at the time you went up
and made the agreement?
.A.. Yes, sir.
Q. And did you-

Mr. Simpson: Just a moment. 'Vere you the party who
applied for the use permit?
.A.. I think l\£r. Smith applied for the pertuit, but for
me.
1\tir. Kellam: That's all the questions I have.
RE-CROSS EXAl\1INATION.
By Mr. Simpson:
Q. Will you explain to us in regard to the application for
that use permit and being familiar with the situation as to
'vhy it was you applied for 150 by 150 square feet for a
service station?
A. Because my original plan was to build a Phillips 66
Service Station on the corner. That is ·what 've required,
150 by 150. I got the use permit for tha.t size. It didn't mean
've had to build on any particular spot in there but it would
give us plenty of flexibility. That use permit stayed in existence for a year. I renewed it for an additional Year and told
these peopie about it. This has all been covered.
Q. When you told them all about it, did you tell them when
you were there that you had to have 150 by 150
'lol. II
feet?
12/15-16/59 .A.. Don't have to have 150 by 150 feet.
Q. How much do you have to have T
page 143 ~
A. No specific area rou have to have for a
servic.e station. You ~an g·et one for a pinpoint of land if you

(
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can convince them, the people in the Planning Commission,
that it was in the public interest. They don't nail you down
on that.
Q. Do you know of any that have been issued in Princess
Anne County for any 2,000 square feet for a service station.
A. No, sir, I don't, not for 2,000 square feet. It could be
done, I will say that.
Q. It hasn't been done?
A. I don't know of it.
Q. Isn't it necessary to get approval from the Highway
Depart:qtent for a. service station?
A. Set-backs, curb-cuts.
Q. It ha.s g·ot to be cleared through the county authorities?
A. All that was given; the plot plan was given to Food
Fair. They kne'v how to comply with this.
Q. You are arguing with me. Did you take this use permit
to Philadelphia?
A. I believe I did.
Q. You are not sure?
A. I am not sure but I believe I did. If I didn't, I mentioned it to them because it is a valuable appurtenance to the
land. If you have got. a use permit, it is worth something.
Q. Didn't you tell them up there in Philadelphia that you knew what the requirements were
Vol. II
12/15-16/59 and you knew what was needed in order to get a
pag-e 144 ~ service station or service station facility built on
that property?
A. On the corner?
Q. Any of the property.
A. I knew at the time and I may have told them that I knew
how t.o get the use permit because I had gotten use pe.rmits
and there was one existing a.t the time.
Q. You stated to them that you knew the right people, did
you not?
A. No, sir.
Q. You dicln 't state that?
A. No, I didn't state I knew the right. people because I was
a newcomer to this place myself. I never found any difficulty
in getting things down l1ere in the proper manner, in the
proper channels.
Q. You indicated to them that you thought you could get
thi~ permit to put this station for yourself?

lVIr. Kellam: He has already testified, Your Honor, that he
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already had the permit. Wasn't a question of saying he could
get it. He testified three times he had it.
Mr. Simpson: That was as to a specific, particular location,
Your Honor, which was different from the other location
they have already discussed and what he testified to.

A. We had already agreed that this corner and this crune
out in the last trial, this was the corner we were going to use
for the service station.
The Court: Answer the question.
Vol. II
12/15-16/59
page 145 }

A. Doesn't that answer it? I'm sorry.

•

•

•
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•

Vol. II
12/1516/59
page 148}

The Defendants object to the refusal of the Court to grant
Defendants' Instruction B1 on the grounds that under the
evidence in this ease, the lease was non-assigna;ble and could
not be transferred or subleased to another. The Defendants
were entitled to have the jury instructed that by .reason of the
non-assignability of the lease tha.t the Plaintiffs would not be
entitled to the damages as set forth in tlte instruction designated ''Instruction No. 1 '' as offered by the Plaintiffs in this
case.
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COMPLAINANT'S EX. #8.
Sept. 21, 1959.
FOOD FAIR STOR.ES, INC.
Main Office & arehouse
2223 E. ·Alleg·heny Ave. Phila. 34 Pa.

'V

~Iona

Ave File
P-80-35.
September 18, 1956.
REGISTERED MAIL-A. R.
~Ir. James F. Olive
406 Military Highway
Norfolk 1, Va.

Re : File #683
Little Creek Rd. & ~lona Ave.
Princess Anne County, Va.
Dear Mr. Olive:
We have reeeived test boring report from the Raymond
Concrete Pile Co. with respect to the property which we have
under agreement dated August 1, 1956. The report reveals
that the ground condition is such that piling and other abnormal foundation requirements are necessary, in order to
build. We have an estimate of approximately $45,000, for
foundation and piling work for ·our supermarket location
alone. We did not obtain any estimates with respect to any
additional stores that might be erected.
Under the provisions of the test boring paragraph on page
3 of this agreement the buyer has a right to terminate this
agreement by giving notice 'vithin 60 days. However, before
we send this notice to you we thought it might benefit both
of us if you could arrange to come to Philadelphia as soon as
possible to discuss this matter completely.
Very truly yours,
FOOD FAIR STORES, INC.
SIDNEY TUCKER
Asst. Director of Real Estate.
ST:1b
CC Ralph Margolins
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RESPOXDENT'S EX. #5.

Sept. 21, 1959.

/

·i

COUNTY PLANNING CO~II\IISSION
PRINCESS ANNE, ·viRGINIA

F. I\Iason Gamage
Director of Planning

Telephone
Princess Anne 2551
October 14, 1958.

J\IIr. Henry L. Lam, Attorney
Princess Anne, Virginia

Dear Mr. Lam:
This is to advise you of the Planning Commission's opinion
regarding the establishment of a gasoline service station
on certain property on the North side of Little Creek Road
adjacent to the Food Fair.
It will not be permissible to locate any gas pumps, wash
racks, or grease racks for automobile service on any land
other than the property at the corner of Little Creek Road
and 1\Iona Avenue where a Use Permit was issued for a
gasoline station. The permit covers a 150' x 150' plot of
ground.
.
.A.utomobile accessories, such as, batteries, tires, spark
plugs, and the like may be sold on any of the property in
question;· but installation is limited to the corner.
I hope that this will clarify the situation for your client.
Very truly, yours,

F. }.fASON GA.1\UGE
Director of Planning.
F~IG:jy

CC:3
A Copy-Teste:
H. G. TURNER, Clerk.
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