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L. S. Hodges.

A. He would only stand a half-cent of all the price war, no
matter how low it goes. The distributor could lose the
difference between his 3l46¢ normal margin down to 2¢ mar-
gin, and when he gets the 2¢ margin, taking his transportation
charges and his maintenance of his office, his trucks, and his
equipment, he is not making money. He is losing money and
I know that from experience.

Q. What are some of the things now that you say the dis-
tributor has to maintain; his truck?

A. Yes. Maintain all of his truck equipment. I have to
maintain all my pumps, underground tanks, storage; replace
them when they go bad. Lights, island lights, canopies, and
everything in the station has to be maintained.

Q. Is there any volume of business that is done with re-
spect to the sale of tires at a service station?

A. My opinion is that a service station is very limited on
the sales of accessories and tires anymore. The big tire
companies offer such ridiculous prices and trade-ins and re-
capping where a service station can’t recap them; so the
only way a service station can do his to trade them off a car
and trade them with somebody else, but if he traded them at

what they cost him—
Vol. 1T Q. And make his profit on?
12/15-16/59  A. He couldn’t make any profit on it unless he
page 115 } made it on the resale for the used tire. :
Q. What is the situation in the business Wlth
respect to the sale of batteries?

A. That is more or less a wintertime operation. Sell them
on spotty occasions in the summertime. Batteries are limited
as to what vou sell anymore. I would say that a dealer would
be doing an excellent job if vou take the average of them and
sell twelve batteries a month.

Q. What do batteries sell for ?

A. Different prices. From $12.95 to $24.25 and maybe
§28.00, according to the sized car. Some are as low as

7.95. ‘

Q. If a man is in business as a retailer, Mr. Hodges, it is
quite impossible for him to stay in business unless he del ives
some profit from it?

A. T didn’t understand your question.

Q. I sav, when a retailer is in business, if he is not makmw
any profit, he ean’t stay in business?
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A. That is why we have a 450% turnover in operators
today. I can’t keep them.

Q. If the retailer himself goes out of business, what hap-
pens to the jobber or the distributor?

A. The distributor closes that station until he can ad-
vertise and get another operator.

‘Q. Is that why there are so many closed from
Vol. IT time to time?
12/15-16/59 A. I would think so, Mr. Simpson. If there
page 116 } was a profit being made, the station would be
open. I have two up the street from my plant
that have been opened and closed, I know, on an average of
three times a year.

Q. At this particular location at the shopping area in ques-
tion, are you familiar with the station that is just to the west
of Mona Avenue at the Little Creek Road intersection?

A. No more than talking to the operator and checking in
there and looking at it; what a modern station it is.

Q. What sized station is this?

A. T would say they have a minimum of 30,000 square feet.

Q. 30,000 square feet?

A. Yes.

Q. What facilities do they have at that particular station?

A. Three bay lubritoriums, wash racks, storage room, show
room, two sets of island pumps out at the front. They are
fully equipped to give minor repairs, tune-ups, sell gasoline,
park cars, fix tires, such things as that.

Q. Approximately how much parking area do they have
at that station?

A. T would say they could put a minimum of twelve or four-
teen cars.

Q. On their parking area alone?

A. Yes, sir. That would not interfere with any of the
pumps by doing that, either.

. - ® s - -
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Vol. 11

12/15-16/59

page 117 } CROSS EXAMINATION.

By Mr. Kellam:

Vol. 11
12/15-16/59
page 118 }
* [ ] . * *

Q. You refer to some other stations that were closed.
Do you know whether or not any of them were closed because
their leases expired?

A. T don’t know whether they were or not. I drove in the
driveways, trying to get in and they were closed up.

You don’t know whether that was the situation or
whether they were getting ready to remodel or what was the
reason for their being closed, do you?

A. T have no idea.

* L * * *

MR. NORMAN M. KRANZDORFER,
a witness called by Counsel for the Defendants, having
been first duly sworn, was examined and testified as follows:

Vol. 11
12/15-16/59
page 119 } DIRECT EXAMINATION.

Examined by Mr. Simpson:

Q. State your name, please.

A. Norman M. Kranzdorfer.

Q. What is your position?

A. Counsel with Food Fair Properties, Inc.

2. Yo]u know Mr. Olive, the Plaintiff, in this case?

. T do.

Q. Did you have occasion to meet with him in Philadelphia
or in the offices of the company in regard to the preparation
of the agreement?

A. Yes. Tdrafted the agreement.
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Q. T show you what has been introduced as ‘‘Plaintiff’s
Exhibit’’ and as you if you will look at it and see if that is
the agreement.

A. Yes, it is.

Q. Was Mr. Olive present with you at the time the agree-
ment was drafted?

A. Yes, he was.

Q. With particular reference to the last page of the agree-
ment that has to do with the rent, based on $1,000.00,  this
Paragraph 1 that deals with the rent and sets the annual
rent at $75.96 a year for every $1,000.00 expended on the
erection of a store, now, was Mr. Olive present with you at
the time that that provision was agreed upon?

A. Yes, he was.
Vol. IT Q. Would you mind reading that full para-
12/15-16/59 graph 1, please?
page 120} A, “‘For every $1,000.00 expended by the buyer
in the erecting of seller’s store, seller agrees to
pay to buyer, $75.96 per yvear, payable monthly. In no event
shall buyer be obligated to expend more than $25,000 on the
erection of said store. The lease given to seller on said
store shall be the usual shopping center form lease and shall
contain a provision showing the lease to be for twenty years
whereby seller agrees to pay any real estate taxes assessed
againts the land and building attributable to seller’s use and
furthermore, seller agrees to carry insurance on the portion
of the building demised to it.”’

Q. At the time of the preparation of that, and I understand
Mr. Olive was present, did you discuss with him and inform
him as to the shopping center form lease?

A. Yes, T did.

Q. What was the conversation between you and Mr. Olive
on this occasion?

A. As T dictated that—

Mr. Kellam: Object to it. It doesn’t make any difference
what his conversation was with him. He savs he informed
him of the lease. That is all that makes any difference.

The Court: What is the ground for the objection?

Mr. Kellam: Tt is immaterial, Your Honor, as to what
he said with him. I don’t know whether it has anything to

do with an attempt to contradict the lease or not.
Vol. 1T T don’t know what he is intending to get into hut
12/15-16/59 if he says he informed him of the standard form
page 121 } shopping center lease, what else he may have
discussed with him as to any particular. provi-
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sions of it wouldn’t make any difference anyway, if Mr.
Olive subsequently signed the agreement and agreed that
that became a part of it.

The Court: He testified that he informed him of it but I
don’t know in what respect he informed him. Overrule your
objection.

A. T informed Mr. Olive that in all our stores and shopping
centers we use a standard form lease and I gave him a copy
of it.

Mr. Simpson:

Q. You gave him a copy of it?

A. Yes, sir.

Q. I ask you to examine that document. Is that the same
form of the lease you exhibited to him on this occasion?

A. Tt is an exact copy of the lease I gave him.

(Mr. Simpson shows paper to Mr. Kellam.)

Mr. Simpson: I would like to have this marked ‘‘Defend-
ant’s Exhibit 1.”’ (So marked.)

Mr. Kellam: For the purpose of the record, we would like
to object to the lease on the ground that there is nothing writ-
ten on the lease to say that it is a usual shopping center
form lease and that is exactly what the agreement refers
to.

The Court: You object to this going into evidence?

* ® ® * »
Vol. 11
12/15-16/59
page 123 |

Q. Is this the usual shopping center form lease?
A. Yes, it is.
Q. That was exhibited to Mr. Olive?
A. Yes.
Vol. 11 Q. Do you recall the circumstances at which
12/15-16/59 time this lease was given to him, at what part
page 124 } of the day?
A. As T recall, it was given to him in the
evening right before we went home for supper.
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Q. Then was the lease actually signed by him with refer-
ence to the time that you gave it to him?

A. You mean the contract?

A. The contract was signed either the following day or the
day after.

Q. %nd he had that lease with him overnight, did he not?

A. Yes.

Q. Did your principles up in Philadelphia sign the contract?

A. Yes.

Q. Did Mr. Olive sign that on that particular day?

A. As I remember, he didn’t. I think he brought it back
to Norfolk, and then he signed it and mailed it back.

Q. He mailed it back to you, signed?

A. Yes, sir.

Q. Referring to the lease that you had exhibited to him,
which he has, does that lease contain any provision at all
with regard to assigning or subletting?

A. Tt does.

Q. Would you read the applicable provisions in the lease
with respect to that? Paragraph 5.

A. Paragraph 5. ‘‘This lease shall be not as-
Vol. 11 signed with the demised premises in whole or in
12/15-16/59 part without the written consent of the landlord
page 125 } hereon endorsed.’”’

Q. Does the lease contain any provisions with
respect to any repairs, upkeep or improvement on the prop-
erty?

A. Yes, it does. It maintains that the tenant or the leasee
in this case, maintain the property and make all repairs and
replacements and so forth to the demised premises.

Q. Does it contain any provisions there with respect to who
shall pay any utilities that may be necessary to service the
facility ?

A. Yes. It says that the tenant shall at his own cost and
expense pay all charges for water, gas, electricity, heat, sewer
rentals and charges or any other utility charges incurred by
the tenant in the demised premises.

Q. You are familiar with the agreement that mentions the
lease itself. Does that agreement anywhere contain any pro-
vision in it giving to Mr. Olive the right to sublet?

A. No, it does not.

Q. Is there a provision in this lease that deals with the as-
signment, in this agreement, that deals with the signing of the
agreement itself?

A. Yes, it is.
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Q. To whom is that given?
A. Only the buyer. That would be Pennsylvania which
would be given the right to sign the contract.

Mr. Simpson: You may inquire.

Vol. 11
12/15-16/59
page 126 } CROSS EXAMINATION.

By Mr. Kellam:
Q. The lease which you have referred to dated August 1,
1956—

Mr. Simpson: You mean the agreement?
Mr. Kellam: Excuse me. Agreement of sale.

N ? Was that drafted the very day that the conference was
eld?
A. It was drafted that day and typed the following day.
- Q. So that it could not have been signed the very day that
the conference was held, could it?
hA. No. I said it was signed the next day or the day after
that.
Q. The question I asked you was that it could not have been
sigzed the day the conference was held, could it?
. No.
Q. Were you present when the agreement was signed?
A. I was present when it was signed by the buyer; not by
the seller.
Q. When you refer to the buyer, you refer to Pennsylvania
State Plazas?
A. Yes.
Q. So you don’t know where Mr. Olive was when he signed
it? '
A. No, T don’t.
Q. And you (K)nl’\% know what day he signed it?
. No.
Vol. 11 Q. And you don’t know whether he signed it in
12/15-16/59 Philadelphia or not, do you?
page 127}  A. No. :
Q. Were you familiar with the set-back lines
for any buildings constructed on that piece of property?
A. No, I was not.



Pennsylvania State Shopping Plazas v. James F'. Olive 165
Norman M. Kranzdorfer.

Q. You don’t know whether there was a set-back line from
Little Creek Road of 70 feet or not?

A. Are you talking about it in 19562

Q. Yes.

A. T was not familiar with any of them.

Q. Were you familiar with any set-back line when the
buildings or the stores or center was constructed?

A. No, I was not.

Q. So you don’t know anything about that?

A. No, I don’t.

Q. And you don’t know whether there was any set-back
requirement from any of the side lines either, do you?

A. T wouldn’t know any specific.

Q. But you would know, would you not, sir, 1f there was a
setback line of any number of given feet for a building from
Little Creek Road that the building would have to constructed
behind that line, would it not?

A. Definitely.

Q. And if there was any set-back line from Mona Avenue, it

would have to be constructed behind that line?
Vol. II A. Definitely.
12/15-16/59 Q. Did you make any provision in that agree-
page 128 } ment for access to the building when it was con-
structed after it was set back of the set-back line?

A. No, we did not, sir.

Q. You knew, of course, they would have to get to it, didn’t
you?

A. Yes. The contract provides that the store we are
talking about be one of the stores adjacent to the Food Fair.
Therefore, if you could get to the Food Fair, vou could get to
the gas station.

Q. Tell me in the agreement where it says it is adjacent
to the Food Fair?

A. Page 5. In the event buyer elects to pay the purchase
price of $131,000.00 and aceept conveyance of the entire tract;
then in such event, buyer agrees that thereupon the erection
of the shopping center contemplated hereunder lease to the
selléer a portion of said ground, which portion shall contain
a maximum of 2,000 square feet.

Buyer shall erect for seller on said 2,000 square feet a
building containing not more than 1250 square feet and install
pumns and tanks to be used for the dispensihg of gasoline
within the aforementioned 2,000 sauare feet area. The 2 ,000
square feet leased hereunder shall be located at a place to
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be determined by the buyer so the same shall conform to the
architecture and layout of the shopping center.
Later it says, in Paragraph 1, the very last clause,
‘‘Furthermore, seller agrees to carry insurance
Vol. I on the portion of the building demised to it, it
12/15-16/59 being the intention it would be a part of the shop-
page 129 } ping center.”
Q. You said it would be adjacent to the Food
Fair building. There is more than one building in that
center?
A. One building; many stores in the building.
Q. You mean by that that it would be adjacent to some
other stores?
A. That’s right. It would be in the line; not a free stand-
ing unit.
Q. So they would have the use of the entrance-ways to that
area, is that correct?
A. Yes.
Q. And they would have the use of the space for parking
just as anybody else in the shopping center?
A. Just for parking, yes. They could not do anything on
the land except 750 feet, let their customers park.
Q. Is there anything in that agreement that says they
cannot?
A. Tt is in the lease.
Q. What does it say in the lease?
A. T would have to go through the entire thing.

The Court: Mr. Kellam, did you understand him to say
they did have the right to park the cars?

Mr. Kellam: Yes, sir, but he said they couldn’t do any-
thing else. That is the question I asked; where he said they
couldn’t do anything else.

A. Right. (Witness looks at paper; lease)

Vol. IT Paragraph 22 states the tenant shall during the

12/15-16/59 term of this lease continue to use the demised

page 130 } premises for the purpose stated in this lease

carrying therein tenant’s business. He would

have no right to do any business otherwise than in the de-
mised premises. '

Q. You said the lease provided they could not use any other
space for anything except parking? That is what I asked vou
to point out to me where it says they cannot use any other
space for anything except parking.
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A. The mere fact they are not demised anything but their
building technically under this lease Mr. Olive didn’t even
have the right to use the parking area.

Q. But you said that was intended?

A. We always allow them to use the parking area for park-
ing only. No selling or services.

Q. And you said they were to have the use of the drive-
ways and entrances to it?

A. Yes.

Q. Do you say that there is no provision in that lease that
any tenant can use the parking area?

A. That’s right, sir.

Q. You say that there is no provision for the use of the
parking area by any tenant, is that correct?

A. T believe so.

Q. You say that is a standard shopping center lease which

has no provision that any parking can be used by
Vol. 1T any tenant?
12/15-16/59  A. That’s right. It merely covenants that the
page 131 } %ndlord will provide a parking area as it sees
t

Q. TIs this a lease of Food Fair or is this what you term a
standard shopping center lease?

A. This is a lease of Food Fair, sir.

Q. Then it is not what is known as a standard shopping
center lease, is it?

A. Yes, it is, sir. We sign thousands of these a year in
shopping centers. Our lease has been published by the Inter-
national Council of Shopping Centers as the standard for
shopping center form lease.

Q. T want to be certain I understand you. You say that the
standard form shopping center lease makes no provision for
parking for the customers for any of the stores within the
shopping center?

A. Except as deemed fitting by the landlord, sir.

Q. And if the landlord had said it would be for one car,
no provision to the contrary would be in the lase?

A. That’s right.

Q. And that is what you term a usunal shopping center form
lease?

A. T will read you Paragraph 34, sir.

Q. T am not interested in that section.

A. Tt is understood and agreed by the tenant that the re-
ference herein made in the plot plan, setting forth general
layout of the building, parking layout, other improvements
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shall not be deemed a warranty of parking. It means the
landlord could build on all the rest of the parkmg

Vol. II area if he wanted.

12/15-16/59 Q. You say that language means, and there

page 132 } would be no provisions “for parking if the land-
lord choose to do that?

A. Yes, sir. It would not be in the landlord’s best interest.

Q. Isn’t it a fact that the shopping center leases have been
successful because they have provided parking space for the
customers of the various stores within the shopping center?

A. Yes, sir, but no landlord wants to be tied down to the
amount of parking he must provide. Whenever he can, he
signs this form lease and he takes it within his own discretion
as to how much parking is necessary and how much of the
land he owns he can devote to business purposes.

Q. Is it not a fact that Woolworth has a store within this
area?

A. They do.

Q. Is it not a fact that you provided in that lease that they
were to have parking space for a given number of automo-
biles?

A. Yes, sir.

Q. Why do you say that no landlord will ever tie himself
down to a particular—

A. T said that no landlord wanted to. I didn’t say no land-
lord ever does.

Q. You want to be technical with this jury when you are
testifying as to what a landlord wants to do without making
any explanation about it and then say that he will do it?

A. No, sir, but there—

Q. You may stand down, sir.

* * * * L J
Vol. II
12/15-16/59
page 133 }

* ® * * *
Mr. Kellam:

Q. Isn’t it a fact that Food Fair Stores, Ine. is now
operating service stations within their own shopping centers?

A. No, they do not. They operate dispensing area.

Q. What do you mean?
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A. No service station. They merely sell gasoline. They do
no repairing, no batteries, tires, so forth.

Q. They are now dispensing gasoline within their own
shopping center areas, isn’t that correct?

A. Food Fair Stores, yes, sir.

Q. What is the parent company of Food Fair Stores?

A. Food Fair Stores, Inc.

Q. That is the parent company and that is the one operating
the service stations?

A. T don’t want to get technical with you because you object.
There is another corporation operating the service station but
you don’t want me to get technical.

Q. But that company is owned by Food Fair Stores, Ine.,
is it not?

A. Right.
Q. That’s all.
* * * ® »
Vol. T1
12/15-16/59
page 134 }
» L * ] L ]

RE-CROSS EXAMINATION.

By Mr. Kellam:

Q. Isn’t it a fact that at the time you made this agreement,

Food Fair Stores didn’t have a single dlspensmg area
operating by itself in any of its shopping

Vol. II centers?

12/15-16/59 A. You are right.

page 135! Q. And it has been since that time that Food
Fair Stores, Inc. has determined to go into the

dispensing of gasoline?

A. Yes; since that time. Since the time Mr. Olive started
his suit. W’e were still not in the gas busmess

Q. How long have you been in?

A. A matter of months.

Q. Do you mind telling us how manv months?

A. T am not associated with Food Fair Stores myself. I
belong to one of their subsidiaries. My recollection is that
Food Fair Stores operated their very first one about a month
and a half age. They did buy a chain of stores which operated
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gas stations for many years past but that was not the stores.
We acquired another chain.

Q. %hey were operating them for dispensing?

A. No.

Q. You purchased it?

A. We just recently made the purchase.

Q. You don’t say to the jury it didn’t take some planning
in order to do that? You didn’t just start overnight and
without any study?

A. Tt was very little, I am sure we didn’t start our planning
until after Mr. Olive started this suit.

Q. T want to ask you, sir, if it is not a fact, that another
Food Fair Stores acquired more than a year ago a chain
of stores which were then dispensing gasoline and Food Fair

Stores itself operated those and dispensed gas-
Vol. IT oline?
12/15-16/59 A. Yes, sir, but the question can’t be an-
page 136 swered quite that simply.

We bought a chain. We didn’t know until
last month we had successfully bought them. We were sued
and litigated. Merely operated under a mandate of the court.
I said Food Fair Stores itself acquired a chain quite some-
time ago.

Q. It has been more than a year ago, hasn’t it?

A. That I don’t know. Probably about a year. I guess it
is just about a year.

Q. So, for more than a year, Food Fair Stores has been
operating, dispensing areas, dispensing gasoline?

A. Through a chain it acquired.

Q. It doesn’t make any difference how they were doing it.
They were operating them?

A. No more than to say that we are in the variety business
and we will buy Woolworth’s ten years from now.

Q. You haven’t bought Woolworth’s?

A. No.

Q. But you bought this chain more than a year ago?

A. T imagine the contract was entered into.

- * * * *

J. F. OLIVE,
Vol. 11 is recalled to witness stand by Mr. Kellam, and
12/15-16/59 having been previously sworn, was examined and
page 137 } testified as follows:
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Examined by Mr. Kellam:

Q. Mr. Olive, it has been testified here by the last witness
that at the time of the making of the agreement of August 1,
1956, you were shown a form marked ‘‘Lease,’’ which is ‘‘De-
fendant’s Exhibit No. 1’’ and that that was shown to you prioc
to the time that the agreement was signed. I asked you if
you have ever seen that form of lease before‘?

A. No, sir, I have not.

Q. Now sir, on the occasion you went to Philadelphia in
connection with this agreement, did you sign the agreement
the first day you were there?

A. No, sir.

Q. How many days did you remain there?

A. Just one day, sir.

Q. You returned the next day to Norfolk?

A. That’s right.

Q. In 1956, at the time of the making of this agreement,
gha(ti was the set-back line for any building along Little Creek

oad?

A. It was 70 feet, sir.

Q. What was the set-back line for any building on Mona
Avenue?

A. 25 feet average.

Mr. Kellam: You may inquire.

Vol. I1
12/15-16/59
page 138 b CROSS EXAMINATION.

By Mr. Simpson:

Q. Did you make those facts known to the parties in Phil-
adelphia when you went there?

A. T made them known or made all the facts available to the
people there. They certainly had a battery of experts like
this gentleman here. (Witness indicates Mr. Kranzdorfer.)

Q. And you are an expert also, are you not? You testified
vou were. Go ahead.

A. T am sure that the fact that a valuable thing like a use
permit was in existence, for instance, they would have known
about that. I gave them full information on the property,
yes.
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Q. You gave them all information, full information?

A. Yes, sir.

Q. On the requirement of the county and the authorities for
gas stations?

A. Well, I don’t know how full it was, sir.

Q. I think you just stated that you did. I am only re-
peating what you said.

A. Well, I will say that I gave them everything that I had,
to my knowledge. I tried to inform them because I expected
to be working with them for sometime. I tried to give them
my full knowledge.

Q. Knowing those requirements for a service station and

knowing all the experience you had in the busi-
Vol. IT ness, you entered into an agreement for a facility
12/15-16/59 for gas, for a gas station, just on 2,000 square
page 139 } feet?
A. For the building and pumps, surely. That
is all you need.

Q. That is all you would need?

A. That’s all you need. You need that and your access and
that is all you need. I wanted to give them as much freedom
as possible to set the thing up.

Q. You knew the terms and conditions of that agreement?

A. Yes, sir.

Q. That you signed?

A. Yes, sir.

Q. You knew that it referred to a lease, that is to say that
this was only an agreement?

A. The way this was presented to me, sir, this little note
was put in there, and all the other things in here, well, it was,
¢ Jimmy, you are going to be covered by the shopping center
lease like your access to the service station and parking area
and all that, and you don’t have to worry about that. It is
in the lease.”” I didn’t look at it. I never saw it.

Q. The principal substance of this agreement between your-
self and the other party, dated August 1st, had to do with a
sale by you of this land for $131,000.00, didn’t it?

A. Yes, sir.

Q. And they bought it from you?
Vol. II A. Yes.
12/15-16/59 Q. And they paid for it?
page 140 } A, Yes.
Q. And as part of the situation, you wanted
2,000 square feet for yourself?
A. Otherwise, I would never have sold the property.
Q. When this agreement itself referred to the actual lease
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that you would be living under for twenty years, you mean to
tell his Honor and the ladies and gentlemen of the jury that
you made no inquiry at all with regard to this other thing
that was going to bind you for twenty years?

A. I consider this to be the basic instrument and that is all
I paid any attention to.

Q. This instrument here principally, as you said, but shows
it has to do with the sale of the real estate by you for them?

A. That’s true. And that is most of the conditions I was
interested in, in any case.

Q. And you being as smart as youn are, you wanted to make
the most out of 2,000 feet? You want us to believe you made
no inquiry at all and never saw the lease? Did you ask to be
shown the lease?

A. T have never seen or read one of those leases and I in-
tend to as soon as I get the chance.

Q. To this day you haven’t seen it?

A. Not this one, no.

Q: Where did you sign this agreement?

A. In Norfolk, and I sent it back to them.
Vol. II It took a couple of days for them to prepare it.
12/15-16/59 They signed it and sent it to me.
page 141 } Q. How long did you keep it in Norfolk?

A. Long enough to sign it and send it back;
one day.

Q. How long were you up there in the offices in Phil-
adelphia?

A. About four or five hours.

Q. That is all the time you were there?

A. Something like that.

Q. How did you go up to Philadelphia? Did you fly up
there?

A. Flew there and flew back. I was there overnight.

Q. Weren’t you present at the time this agreement between
vou all was entered into?

A. Sure.

Q. You all were present and vou heard it?

A. We ironed it out right there in Mr. Marcus’s office.

Q. And vou understood everything while you were there in
Mr. Marcus’s office?

A. T wish T had.

Q. You said you did.

Mr. Kellam: T never heard him say he did.
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Mr. Simpson:

Q. You said you ironed it out. You wouldn’t have signed
the agreement if you didn’t understand it, would you?

A. T thought 1 understood it, sir.

Q. That’s all.

Vol. II
12/15-16/59
page 142} RE-DIRECT EXAMINATION.

By Mr. Kellam:

Q. Did you have the use permit at the time you went up
and made the agreement?

A. Yes, sir.

Q. And did you—

Mr. Simpson: Just a moment. Were you the party who
applied for the use permit?

A. I think Mr. Smith applied for the permit, but for
me.

Mr. Kellam: That’s all the questions I have.
RE-CROSS EXAMINATION.

By Mr. Simpson:

Q. Will you explain to us in regard to the application for
that use permit and being familiar with the situation as to
why it was you applied for 150 by 150 square feet for a
service station?

A. Because my original plan was to build a Phillips 66
Service Station on the corner. That is what we required,
150 by 150. T got the use permit for that size. It didn’t mean
we had to build on any particular spot in there but it would
give us plenty of flexibility. That use permit stayed in exist-
ence for a year. I renewed it for an additional year and told
these people about it. This has all been covered.

Q. When you told them all about it, did you tell them when

you were there that you had to have 150 by 150
Vol. IT feet?
12/15-16/59  A. Don’t have to have 150 by 150 feet.
page 143} Q. How much do you have to have?
A. No specific area you have to have for a
service station. You can get one for a pinpoint of land if you



Pennsylvania State Shopping Plazas v. James F'. Olive 175
J. F. Olive.

can convince them, the people in the Planning Commission,
that it was in the public interest. They don’t nail you down
on that.

Q. Do you know of any that have been issued in Princess
Anne County for any 2,000 square feet for a service station.

A. No, sir, I don’t, not for 2,000 square feet. It could be
done, I will say that.

Q. It hasn’t been done?

A. T don’t know of it.

Q. Isn’t it necessary to get approval from the Highway
Department for a service station?

A. Set-backs, curb-cuts.

Q. It has got to be cleared through the county authorities?

A. All that was given; the plot plan was given to Food
Fair. They knew how to comply with this.

Q. You are arguing with me. Did you take this use permit
to Philadelphia?

A. T believe T did.

Q. You are not sure?

A. T am not sure but I believe I did. If I didn’t, T men-
tioned it to them because it is a valuable appurtenance to the
land. If you have got a use permit, it is worth something.

Q. Didn’t you tell them up there in Philadel-

Vol. 11T phia that you knew what the requirements were

12/15-16/59 and you knew what was needed in order to get a

page 144 } service station or service station facility built on
that property?

A. On the corner?

Q. Any of the property.

A. Tknew at the time and I may have told them that I knew
how to get the use permit because I had gotten use permits
and there was one existing at the time.

Q. You stated to them that you knew the right people, did
you not?

A. No, sir.

Q. You didn’t state that?

A. No, T didn’t state I knew the right people becaunse I was
a newcomer to this place myself. I never found any difficulty
in getting things down here in the proper manner, in the
proper channels.

Q. You indicated to them that you thought you could get
this permit to put this station for yourself?

" Mr. Kellam: He has already testified, Your Honor, that he
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already had the permit. Wasn’t a question of saying he could
get it. He testified three times he had it.

Mr. Simpson: That was as to a specific, particular location,
Your Honor, which was different from the other location
they have already discussed and what he testified to.

A. We had already agreed that this corner and this came
out in the last trial, this was the corner we were going to use
for the service station.

The Court: Answer the question.

Vol. I

12/15-16/59

page 145}  A. Doesn’t that answer it? I’m sorry.
* *® * * *

Vol. I1

12/1516/59

page 148 }

* %* * * *

The Defendants object to the refusal of the Court to grant
Defendants’ Instruction Bl on the grounds that under the
evidence in this case, the lease was non-assignable and could
not be transferred or subleased to another. The Defendants
were entitled to have the jury instructed that by reason of the
non-assignability of the lease that the Plaintiffs would not be
entitled to the damages as set forth in the instruction desig-
nated ‘“‘Instruction No. 1’ as offered by the Plaintiffs in this
case. »

* * & * *




Pennsylvania State Shopping Plazas v. James F. Olive 177
COMPLAINANT’S EX. #8.
Sept. 21, 1959.

FOOD FAIR STORES, INC. 3
Main Office & Warehouse
2223 E. Allegheny Ave. Phila. 34 Pa.

Mona Ave File
P-80-35.
September 18, 1956.

REGISTERED MAIL—A. R.

Mr. James F. Olive
406 Military Highway
Norfolk 1, Va.

Re: File #683
Little Creek Rd. & Mona Ave.
Princess Anne County, Va,

Dear Mr. Olive:

We have received test boring report from the Raymond
Concrete Pile Co. with respect to the property which we have
under agreement dated August 1, 1956. The report reveals
that the ground condition is such that piling and other ab-
normal foundation requirements are mecessary, in order to
build. We have an estimate of approximately $45,000, for
foundation and piling work for our supermarket location
alone. We did not obtain any estimates with respect to any
additional stores that might be erected.

Under the provisions of the test boring paragraph on page
3 of this agreement the buyer has a right to terminate this
agreement by giving notice within 60 days. However, before
we send this notice to you we thought it might benefit both
of us if you could arrange to come to Philadelphia as soon as
possible to discuss this matter completely.

Very truly yours,

FOOD FAIR STORES, INC.
SIDNEY TUCKER
Asst. Director of Real Estate.

ST:1b
CC Ralph Margolius
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RESPONDENT’S EX. #5

Sept. 21, 1959. d

COUNTY PLANNING COMMISSION
PRINCESS ANNE, VIRGINIA

F. Mason Gamage Telephone
Director of Planning Princess Anne 2551

October 14, 1958.

Mr. Henry L. Lam, Attorney
Princess Anne, Virginia

Dear Mr. Lam:

This is to advise you of the Planning Commission’s opinion
regarding the establishment of a gasoline service station
on certain property on the North side of Little Creek Road
adjacent to the Food Fair.

It will not be permissible to locate any gas pumps, wash
racks, or grease racks for automobile service on any land
other than the property at the corner of Little Creek Road
and Mona Avenue where a Use Permit was issued for a
gasoline station. The permit covers a 150’ x 150’ plot of
ground.

Automobile accessorles, such as, batteries, tires, spark
plugs, and the like may be sold on any of the property in
question; but installation is limited to the corner.

I hope that this will clarify the situation for your client.

Very truly. yours,

F. MASON GAMAGE
Director of Planning,

FMG Jy
A Copy—Teste:
H. G. TURNER, Clerk.
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