IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5928

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 29th day of April, 1964.
J. E. CLAYTON DAVIS, ET AL., ETC.,

Petitioners,

against
FRANK A. DUSCH, ET AL., ETC.,

Defendants.

Upon a Petition for a Peremptory Writ of Mandamus

On April 29, 1964, came J. E. Clayton Davis, Rolland D.
Winter, Cornelius D. Scully and Howard W. Martin, who sue
on behalf of themselves and all other citizens of the City
of Virginia Beach, Virginia, similarly situated, by counsel,
and presented to the court a petition praying that a peremptory writ of mandamus do forthwith issue, to be directed
to Frank A. Dusch, John McCombs, Edward T. Caton, III,
W. H. Kitchin, Jr., L. S. Hodges, S. Paul Brown, Swindell
Pollock, Kenneth N. Whitehurst, Lawrence E .. Marshall,
James Darden and Earl Teabault, councilmen of the City of
Virginia Beach, to forthwith redistrict the said City of Vir-
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ginia Beach pursuant to the mandate of section 121 of the
Constitution of Virginia and the statutes of Virginia applicable thereto, and the fourteenth amendment to the Constitution of the United States of America, and thereafter to
make provision for the holding of elections to the city council
of the City of Virginia Beach so as to afford, as far as practicable, equal representation in proportion to the population
of each municipal governmental district, and for other relief.
Whereupon came the defendants, by counsel, and obtained
leave to file their answer on or before May 18, 1964, and leave
is hereby granted the petitioners and the defendants to take
and file depositions on or before June 17, 1964.
And it appearing to the court that a copy of the notice of
this application and said petition have been served on the
said defendants, it is ordered that this cause be docketed;
that the record be printed; that petitioners file with the clerk
25 printed copies of their brief on or before July 22, 1964;
that the defendants file with the clerk 25 printed copies of
their brief on or before August 26, 1964; and that the petitioners file with the clerk 25 printed copies of their
reply brief, if any, on or before September 9, 1964, and the
cause is continued.
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NOTICE
To: FRANK A. DUSCH,
504 Cavalier Drive,
Virginia Beach, Vir~inia.
EDWARD T. CATON, III,
418 22nd Street,
.
Virginia Beach, Virginia.
L. S. HODGES,
4400 Holly Road,
Virginia Beach, Virginia.
SWINDELL POLLOCK,
309 Overland Road,
Virginia Beach, Virginia.
LAWRENCE E. MARSHALL,
8117 Brinson Arch,
Virginia Beach, Virginia.
EARL TEABAULT,
Rural Route #4,
Hickory Back Bay Station,
Virginia Beach, Virginia.
JOHN McCOMBS,
The Traymore,
9th and Atlantic Streets,
Virginia Beach, Virginia.
W. H. KITCHIN, JR.,
203 Cavalier Drive,
Virginia Beach, Virglnia.
S. PAUL BROWN,
Route #2, Box 2123,
Princess Anne Station,
Virginia Beach, Virginia.
KENNETH N. WHITEHURST,
Back Bay Station,
Virginia Beach, Virginia.
JAMES DARDEN,
349 Laskin Road,
Virginia Beach, Virginia.
TAKE NOTICE, That the undersigned will present a Petition For A Write of Mandamus, wherein you and each of you
as members of the City Council of the City of Virginia Beach,
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Virginia, are the named defendants, to the Supreme Court of
Appeals of Virginia, in bank, at the Supreme Court Building,
Richmond, Virginia, at 9:30 A.M., on Wednesday, April 29,
1964, or as soon thereafter as counsel may be heard, pursuant
to the provisions of Section 15-396 and 15-399 of the Code
of Virginia of 1950, Section 121 of the Constitution of Virginia and the Fourteenth Amendment to the Constitution
of the United States of America, for the purpose of requiring
you, as members of the City Council of the City of Virginia
Beach, Virginia, to reconstitute the municipal governmental
districts of the City of Virginia Beach, Virginia, now designated as ''Boroughs'' to comply with the mandate of the
preceding provisions of the Code of Virginia, the Constitution
of Virginia and of the United States of America.
At the time and place aforesaid, the undersigned will request that the Court set a date for hearing of the Petition
during its June term and that it :fix deadlines for the :filing of
briefs preceding such date as it may assign for hearing of
the Petition. It will only be necessary for your counsel to
appear at the hearing for the purpose of representing your
interests with respect to the setting of this Petition for hearing.
The original of this notice is being :filed with Howard G.
Turner, Clerk, Supreme Court of Appeals, with the request
that he notify the Court that we intend to appear before it
at 9:30A.M., on Wednesday, April 29, 1964.
DATED at Norfolk, Virginia, this the 21st day of April,
1964.
J. E. CLAYTON DAVIS, ROLLAND D. WINTER,
CORNELIUS D. SCULLY and HOWARD W.
MARTIN, who sue in behalf of themselves and all
other citizens of the City of Virginia Beach in the
Commonwealth of Virginia, similarly situated,
By: HARRY E. HOWELL, JR
Of Counsel for Petitioners

*
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*
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PETITION FOR A WRIT OF MANDAMUS

To the Honorable Supreme Court of Virginia, in bank:
Your Petitioners, J. E. Clayton Davis, Rolland D. Winter,
Cornelius D. Scully and Howard W. Martin, who sue in behalf
of themselves and all other citizens of the City of Virginia
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Beach, in the Commonwealth of Virginia, similarly situated,
respectfully represent unto this Honorable Court as follows:
FIRST: - The Petitioners, J. E. Clayton Davis, Rolland
D. Winter, Cornelius D. Scully and Howard W. Martin, are
citizens of the Commonwealth of Virginia ; of the Boroughs
of Lynnhaven, Bayside, Lynnhaven and Kempsville, respectively, in the City of Virginia Beach, Virginia; duly qualified
voters, electors and taxpayers, who sue in behalf of themselves
and all other citizens of the City of Virginia Beach, Virginia
similarly situated.
SECOND: - The defendants, Frank A. Dusch, John McCombs, Edward T. Caton, III, W. H. Kitchin, Jr., L. S.
Hodges, S. Paul Brown, Swindell Pollock, Kenneth N. Whitehurst, Lawrence E. Marshall, James Darden and Earl Teabault, are citizens of the Commonwealth of Virginia, and of
the City of Virginia.Beach, Virginia, and are members of the
City Council of said City and have the duties and obligations,
among others, of those imposed by Section 15-396 and Section
15-399 of the Code of Virginia of 1950; Section 121 of the
Constitution of the United States of America.
THIRD : - Section 15-396 of the Code of Virginia of 1950
provides as follows:
·
"Number of wards in city; how changed: - In each city
of this Commonwealth there shall be as many wards as the
city council may establish; but whenever, by the last United
States census or other enumeration made by authority of law,
it shall appear that the population in any ward exceeds that
of any other ward by so much as three thousand inhabitants,
or whenever in the opinion of the council it is necessary, or
whenever it becomes necessary because the corporate limits
of the city have been extended or contracted, the city council
shall redistrict the city into wards, change the boundaries of
existing wards, or increase or diminish the number of wards,
so that no one ward shall exceed any other ward in population by more than three thousand inhabitants. But in no case
shall the city council redistrict the city into wards or change
the boundaries of existing wards, except in so far as it may
be necessary to change such boundaries for the purpose of
attaching newly annexed territory of such existing ward or
wards as may be contiguous thereto, oftener than once every
five years, except upon a recorded vote of three-fourths of
the members elected to the council or three-fourths of the
members elected to each branch thereof when the council is
composed of two branches ; and in every such case the reason

6

Supreme Court of Appeals of Virginia

therefor shall be set forth in the ordinance providing for such
redistricting.''
''A mandamus shall lie on behalf of any citizen to compel
the performance by the council of the duty so prescribed.''
FOURTH: - Section 15-399 of the Code of Virginia of
1950 provides as follows:
"Council to reapportion representation among wards. The council in every city shall, in the year nineteen hundred
and fifty-three and every tenth year thereafter, and also
whenever the boundaries of the wards of the city are changed,
prescribe by ordinance the number of members of each branch
of the council and reapportion the representation therein
among the wards, so as to give, as far as practicable, to each
ward of such city, equal representation in the council and in
each branch thereof in proportion to the population of each
ward. In determining such population, the council shall be
governed by the last United States Census, or by an enumeration as provided for in §15-19, or such other enumeration
as may be provided by law. If by any change of the boundaries
of a ward, or by the increase or diminution of the number of
wards, any officer, who is required by law to be a resident of
the ward from which he is elected or appointed, shall become
a resident of a different ward, such officer shall, notwithstanding, serve as such to the end of his term.''
FIFTH: - Section 121 of the Constitution of Virginia,
provides as follows :
''City council, composition, how elected, powers and duties;
ineligibility of members of certain offices ; powers and duties
as to reapportionments; when mandamus against council lies.
''There shall be in every city a council, composed of two
branches, having a different number of members, whose
powers and terms of office shall be prescribed by law, and
whose members shall be elected by the qualified voters of
such city, in the manner prescribed by law, but so as to
give, as far as practicable, to each ward of such city, equal
representation in each branch of said council, in proportion
to the population of such ward; but the General Assembly
may permit the council to consist of one branch.
"No members of the council shall be eligible, during his
tenure of office as such member, or for one year thereafter,
to any office to be filled by the council by election or appointment.
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''The council of every city may, in a manner prescribed
by law, increase or diminish the number, and change the
boundaries, of the wards thereof, and shall, in the year nineteen hundred and thirty-three, and in every tenth year thereafter, and also whenever the boundaries of such wards are
changed, reapportion the representation in the council among
the wards in a manner prescribed by law; and whenever the
council of any such city shall fail to perform the duty so
prescribed, a mandamus shall lie on behalf of any citizen
thereof to compel its performance.''
SIXTH: - The Fourteenth Amendment To The Constitution of the United States of America, provides in part as
follows:
"1. All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No state
shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor
~;~hall any State deprive any person of life, liberty, or property
without due process of law, nor deny to any person within its
jurisdiction the equal protection of the laws.''
SEVENTH: - Pursuant to a Consolidation Agreement
between the City of Virginia Beach, Virginia, and Princess
Anne County, Virginia, the corporate limits of the City of
Virginia Beach that existed prior to January 1, 1963, were
~tended to include all lands and persons included within the
exterior limits of Princess Anne County, Virginia, as of January 1, 1963, and on or after that date a City Council for the
City of Virginia Beach, Virginia, was constituted pursuant to
the provisions of Section 3.01 of the Charter of Virginia
Beach, Virginia, which charter provision reads as follows :
."Section 3.01 COMPOSITION. The city shall be divided
into seven boroughs. One of such boroughs shall comprise
the City of Virginia Beach as existing immediately preceding
the effective date of this charter and shall be known as the
borough of Virginia Beach, and the remaining six boroughs
shall comprise the six magisterial districts of Princess Anne
County as existing imediately preceding the effective date of
this charter and shall be known as the boroughs of Bayside,
Blackwater, Kempsville, Lynnhaven, Princess Anne (formerly
know as Seaboard) and Pungo. The council shall consist of
eleven members, five of whom shall be elected by and from
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the borough of Virginia Beach and one by and from each
of the other six boroughs. The five members of the council
of the City of Virginia Beach and the six members of the
Board of Supervisors of Princess Anne County holding office
immediately preceding the effective date of this charter shall
constitute the council of the city and shall hold office until
the beginning of the terms of their successors. At such time
as may be determined by the affirmative vote of seven
councilmen, which shall not be earlier than five years after
the effective date of this charter but not later than September
1, 1971, the council shall submit to the qualified voters of
the city a new plan for election of councilmen.''
EIGHTH: -The aforesaid City Council approved and has
maintained municipal governmental districts, which, according
to the official 1960 census of the United States, contained the
following number of pers-ons :
District
Blackwater
Pungo
Seaboard (now Princess Anne)
Kempsville
Lynnhaven
Bayside
Virginia Beach

Number of Persons
733
2,504
7,211
13,900
23,731
28,045
8,091

The extension. of the corporate limits of the City of Virginia
Beach, effective January 1, 1963, made it mandatory, pursuant
to Section 15-396 of the Code of Virginia of 1950, that the
City of Virginia Beach redistrict the city into municipal
governmental districts so that no one municipal governmental
district would exceed any other such district in population by
more than three thousand inhabitants, and pursuant to Section 121 of the Constitution of Virginia, it was the duty of the
aforesaid defendant City Councilmen to so constitute such
municipal governmental districts that representation would,
as far as practicable, be in proportion to the population of
each such district. An official copy· of the United States
Census of Population For Virginia in 1960 is attached to the
original of this Petition and marked Exhibit "A" for identification and made a part of this Petition by reference.
NINTH: - The composition and organization of the City
Council of the City of Virginia Beach, Virginia, is as follows:
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I
District
Blackwater
Pungo
Princess An,ne
Kempsville
Lynnhaven
Bayside
Virginia Beach

Census
733
2,504
7,211
13,900
23,731
28,045
8,091

Representation
on Council
1

1
1
1
1
1

5

TENTH: - Petitioners aver that the composition and
organization of the City Council of the City of Virginia
Beach, Virginia, as presently existing has resulted and will
continue to result in invidious discrimination against your
Petitioners and all other inhabitants of the municipal governmental districts known as Lynnhaven Borough, Bayside
Borough and Kempsville Borough, in which the petitioners
reside, and against the inhabitants of other municipal governmental districts of the City of Virginia Beach, Virginia.
Petitioners, as citizens of the United States of America, the
Commonwealth of Virginia, and the City of Virginia Beach,
Virginia, possess an inherent right to equal representation
on the City Council of the City of Virginia Beach, Virginia,
but by virtue of the invidious discrimination practiced by the
Council of the City of Virginia Beach, Virginia, in composing
and organizing itself in the manner heretofore detailed, the
residents of Lynnhaven Borough, together with the residents
of Kempsville Borough and Bayside Borough, are grossly
· under-represented on the said Council, the three boroughs
being allocated one Councilman each, or a total of three for· a
population, according to the 1960 census, of 65,676, whereas
the residents of the Boroughs of Virginia Beach, Blackwater,
Pungo and Princess Anne are allocated eight Councilmen for
a total population of 18,539. As a further example of the unconstitutional effects of the discriminatory dilution of the
weight of a voter's ballot in the Bayside Borough, Petitioners
state that the Councilman for the said Borough represented
28,045 persons pursuant to the 1960 census and the Councilman from the Blackwater Borough represented only 733
persons. By reason of the foregoing gross and aggravating
disparity, the voice and vote of the resident of Blackwater
is forty time more influential than the voice and vote of a
resident of Bayside Borough. Stated in the alternative, the
ballot potency of a resident of Blackwater Borough is forty
times greater than that of a resident of Bayside Borough.

10

Supreme Court of Appeals of Virginia

The population growth in the suburban Boroughs of Kempsville, Lynnhaven and Bayside is much more rapid than in the
now favored and weighted Boroughs of Blackwater, Pungo,
Princess Anne and Virginia Beach, so that with each passing
year the discrimination against Petitioners and other residents of the aforesaid suburban Boroughs will become more
acute and invidious.
ELEVENTH: - That by reason of the failure of the
defendant Councilmen to discharge their duty pursuant to
the provisions of Section 15-396 and Section 15-399 of the
Code of Virginia of 1950 and Section 121 of the Constitution
of Virginia, the Petitioners are specifically endowed with the
right of remedy by mandamus to compel the Council of the
City of Virginia Beach, Virginia, to constitute municipal
governmental districts, designated by the City of Virginia
Beach, Virginia, as ''Boroughs,'' that will guarantee to the
inhabitants of the respective Boroughs equal representation
on the City Council in proportion to the population of each
such district or Borough and, further, the mandate of the
Fourteenth Amendment to the Constitution of the United
States of America has been so clearly defined as to entitle
Petitioners to relief by mandamus to compel the Council of
the City of Virginia Beach, Virginia, to redistrict so as to
guarantee to the Petitioners equal protection of the law
through the medium of representative municipal government.
WHEREFORE, Petitioners pray that this cause be placed
upon the docket of this Court for the April term; that a peremptory writ of mandamus may be issued by this Honorable
Court, directing the said Frank A. Dusch, John McCombs,
Edward T. Caton, III, W. H. Kitchin, Jr., L. S. Hodges, S.
Paul Brown, Swindell Pollock, Kenneth N. Whitehurst, Lawrence E. Marshall, James Darden and Earl Teabault, Councilmen of the City Qf Virginia Beach, Virgini~, to forthWillr"nrdts"tiict tne City of Virgi!li~ Bea_cp., Yirginia, pursuant to tlie
mandate of Sechon:=I2Lof the Constitution -o!Virgiiiia and
the statutes of Virginia applicable thereto, and the Fourteenth Amendment to the Constitution of the United States
of America, and thereafter to make provision for the holding
of elections to the City Council of Virginia Beach, Virginia,
so as to afford, as far as practicable, equal representation in
proportion to the population of each municipal governmental
district; and due to the week by week decisions being made
by the aforesaid illegally constituted Council of the City
of Virginia Beach, Virginia, which decisions can effect irreparable damage to your Petitioners and other residents
and citizens similarly situated, it is prayed that this cause be
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called up and heard without regard to its place on the docket;
and that the pleading and brief of the defendants and any
reply brief of the Petitioners be not required to be printed,
so that an early determination of this important and vital
matter may be accomplished; and that such other, further
and general relief may be granted your Petitioners as the
nature of this case may require.
Respectfully submitted,

J. E. CLAYTON DAVIS
ROLLAND D. WINTER
CORNELIUS D. SCULLY
HOWARD W. MARTIN
HOWELL, ANNINOS &
DAUGHERTY,
By: HARRY E. HOWELL, JR.
Of Counsel
STATE OF VIRGINIA,
CITY OF NORFOLK, to-wit:
This day personally appeared before me, Catherine J.
Crane, a Notary Public of and for the City aforesaid in the
State of Virginia, J. E. CLAYTON DAVIS, ROLLAND D.
WINTER, CORNELIUS D. SCULLY, and HOWARD W.
MARTIN, the Petitioners in the foregoing Petition For A
Writ Of Mandamus, who after being by me first duly sworn,
made oath that the matters and things stated in the foregoing
Petition are true.

J. E. CLAYTON DAVIS
ROLLAND D. WINTER
CORNELIUS D. SCULLY
HOWARD W. MARTIN
Petitioners
Given under my hand and seal this the 23 day of April, 1964.
CATHERINE J. CRANE
Notary Public
My c9mmission expires: November 8, 1965

*

*

*

*

*
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ANSWER

Defendants Frank A. Dusch, et als, in answer to the petition for a writ of mandamus filed by petitioners J. E. Clayton
Davis, et als, state as follows:
1. Defendants neither admit nor deny the allegations of
paragraph First as to the identity of petitioners and call for
strict proof thereof. Defendants deny that petitioners sue
on behalf of themselves and all other citizens of the City
of Virginia Beach, Virginia, similarly situated.
2. Defendants deny that any duties are imposed on them
by Sections 15-396 and 15-399 of the Code of Virginia and
Section 121 of the Constitution of Virginia and state further
that the City of Virginia Beach is not subject thereto. Defendants admit all other allegations of paragraph Second.
3. The provisions of Section 15-396 of the Code of Virginia of 1950, as set out in paragraph Third, are admitted
but such provisions are not applicable to the City of Virginia Beach.
4. The provisions of Section 15-399 of the Code of Virginia of 1950, as set out in paragraph Fourth, are admitted
but such provisions are not applicable to the City of Virginia
Beach.
5. The provisions of Section 121 of the Constitution of
Virginia, as set out in paragraph Fifth, are admitted but
such provisions are not applicable to the City of Virginia
Beach.
6. The provisions of the Fourteenth Amendment to the
Constitution of the United States of America, as set out in
paragraph Sixth, are admitted.
7. The allegations of paragraph Seventh are admitted.
8. The designations and 1960 census figures for the municipal governmental districts, as set forth in paragraph Eighth,
are admitted but all other allegations thereof are denied.
9. The allegations of paragraph Ninth are admitted.
10. The allegations of paragraph Tenth are denied.
11. The allegations of paragraph Eleventh are denied.
FOR FURTHER ANSWER DEFENDANTS STATE:
12. The only service of the petition for a writ of mandamus
was by mailing copies to defendants which does not constitute
service in the manner required by law. Accordingly, this
Court has no jurisdiction over the parties to hear this case.
13. Section 117 of the Constitution of Virginia authorize,s
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the General Assembly of Virginia to provide for the organization and government of cities without regard to and unaffected by certain provisions of Article VIII of the Constitution of Virginia, including Section 121. Pursuant to such
authority the General Assembly has granted a charter to the
City of Virginia Beach by special act (Chapter 47, Acts
of Assembly of 1962), which charter is unaffected by Section
121. Accordingly, neither Section 121 of the Constitution
of Virginia nor Sections 15-396 and 15-399 enacted pursuant
thereto are applicable to the City of Virginia Beach.
14. Redistricting of the City of Virginia Beach requires
more than a rearrangement of wards by the City Council
and ·necessitates changes in the boroughs prescribed by the
charter granted by the General Assembly, which charter is
valid and constitutional in every respect. The redistricting
and other relief sought by the petition for a writ of mandamus
is beyond .the power of these defendants and can be accomplished only by the General Assembly. Accordingly, mandamus to these defendants as members of the City Council is
not a proper remedy.
WHEREFORE, t)le petition for a writ of mandamus should
be denied.
FRANK A. DUSCH, et als
By HARRY FRAZIER, ill
Counsel

*

*

*

*

*

*

*

*

*

*

Dep.
6/8/64
page 1 }

TR.ANSCRIPTIOF DEPOSITIONS
Following is stenographic transcript of depositions of witnesses taken in above-entitled cause before Madge H. Kottal,
Notary Public, on the 8th day of June 1964 at 10 :00 A.M.,
in the Municipal Court of Virginia Beach, pursuant to notice
hereto attached.
PRESENT: HENRY E. HOWELL, ESQ.,
Counsel for Petitioners

I'
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Robert Fitzhugh Newsome
HARRY FRAZIER III, ESQ.,
GEORGE W. VAKOS, ESQ.,
Counsel for Defendants
Dep.
6/8/64
page 2 J

Mr. Howell: Can we stipulate that the signing
of the depositions may be waived T
It is stipulated by and between Counsel for the respective
parties that signing of the depositions may be waived.
Is there any witness that objects to waiving the formality
of ..signing his deposition T
Seeing no dissent, it is assumed to be agreeable.

ROBERT FITZHUGH NEWSOME,
--witness first having been duly sworn, was called to the witness
stand and upon being examined, testified as follows :
DIRECT EXAMINATION
Examined By Mr. Howell:
Q. State your full name, sir.
A. Robert Fitzhugh Newsome.
Q. And what position do you hold with the City of Virginia BeachY
A. I am the Economist on the Professional Staff of the
Planning Commission.
Q. What is the general nature of your duties
Dep.
as Economist attached to the Planning Commission!
6/8/64
A. Projections of all sorts. Land use studies.
page 3 J
We are starting work now on the very detailed
master plan, economic base studies.
Q. Do your duties require you to work with the census
figures compiled by the United States Department of Commerce for 1960 as they relate to the City of Virginia BeachY
A. Yes.
Q. Can you state, by borough, the population figures allocated to each borough by the official 1960 census Y
A. Yes, I can.
1960 Census Figures By Borough in the City of Virginia
Beach:
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Robert Fitzhugh Newsome
Virginia Beach Borough
Lynnhaven Borough
Bayside Borough
Kempsville Borough
Princess Anne Borough
Pungo Borough
Blackwater Borough

8,091
23,731
28,045
13,900
7,211
2,504
733

Q. The figures you gave for the Bayside District or Borough was what Y
A. 28,045.
Q. Mr. Newsome, I want to direct your attention to Table No. 7, page 16 of the United States
Census, Population for 1960, and ask you if you are acquainted
witn the asterisk as shown for the revised population of
the Bayside District Y
A. Yes, I am aware of that.
Q. What was the actual devised population for the Bayside District Y
A. The revised Bayside District was 29,048.
Q. Is that the actual count that is assigned to Bayside as
the final tabulation of inhabitants T
A. That is the final United States Census :figure.
Q. Mr. Newsome, first. I would like to ask you for your
educational background insofar as it relates to the training
and qualification of yourself and the position that you hold
with the Virginia Beach Planning Commission.
A. I have a Bachelor of Science degree from the United
States Naval Academy.
I have a Master in Business Administration
from Harvard Business School; and approxiDep.
mately 24 years of statistical type work.
6/8/64
Q. Based upon your some 24 years of experipage 5 )
ence in the statistical field, are there accepted and
recognized methods for projecting populations, using certain
factors, including the 1960 census figures Y
A. Yes, sir,-there are.
Q. Have you projected a figure for these various boroughs
or districts in Virginia Beach so as to reflect the figures as
of the current yearY
A. I have as of 1 January 1964.
Q. And would you state the basis of your projection T
A. The basis of the projection is beginning from the 1960

Dep.
6/8/64
page 4)
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Robert Fitzhugh Newsome
census, from which I extrapolated by borough the 1960 population count and the 1960 count of dwelling units, coming up
with the figure of the number of persons per dwelling unit in
each of the boroughs.
Using this as a basis, an actual count of building permits
for dwelling units was made by boroughs.
This figure was multiplied by the number of
Dep.
persons per dwelling unit, and added on to the
1960 census figure.
6/8/64
page 6 ]
Q. Would you relate the population in the respective boroughs as of January 1, 1964 as arrived at by yourself?
A. Yes, sir.
Virginia Beach Borough
10,473
37,760
Lynnhaven Borough
36,027
Bayside Borough
22,254
Kempsville Borough
7,957
Princess Anne Borough
Pungo Borough
2,806
862
Blackwater Borough
Mr. Howell : I believe those are all the questions I have.
CROSS EXAMINATION
Examined By Mr. Frazier:
Q. Mr. Newsome, these projected figures you have just read
as of January 1, 1964, have they been officially accepted in
any way by the City of Virginia Beach T
A. They have not, sir.
Those are used for planning purposes by the Planning
Commission generally.
Mr. Frazier: Thank you, sir. That is all.
Dep.
6/8/64
page 7 ]

RE-DIRECT EXAMINATION

Examined By Mr. Howell:
Q. They are being used in consideration of the
master plan that is now in the midst of preparation of the
planning requirements of the City of Virginia Beach, is
that right? ·
A. Yes, sir.
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Franklin Mason Gamage
FRANKLIN MASON GAMAGE,
witness first having been duly sworn, was called to the witness
stand and upon being examined, testified as follows :
DIRECT EXAMINATION
Examined By Mr. Howell:
Q. State your full name and the position that you hold with
the City of Virginia Beach.
·
A. Franklin Mason Gamage, Director of Planning. I have
been with the city since the merger.
Q. What date did the merger take placeT
A. January, over a year ago.
Q. January 1, 1963 T
A. Yes, sir.
Dep.
Prior to that, I was employed by the County
of Princess Anne and the City of Virgi:rii.a
6/8/64
page 8) Beach for approximately 10 years.
Q. In a general fashion, tell us what subdivisions the merger was composed of.
A. The magisterial district of the County of Princess Anne,
and the incorporated territory of the City of Virginia Beach,
and the municipality of the City of Virginia Beach.
Q. The City of Virginia Beach merged with the magisterial
district of Princess Anne County.
I believe there were no geographical changes in the
magisterial district, am I correct about that, as a result of
the mergerT
A. No changes. The only change is by borough and by
name. Seaboard Borough was changed to Princess Anne
Borough.
Q. Mr. Gamage, the purpose of this merger was to defend
against further annexation by the City of NorfolkT
Mr. Frazier: I object to that question as being an improper
question to put to this or any other witness.
Mr. Howell: All right. Subject to the objection, there is nothing wrong with that purpose,
Dep.
it is a perfectly legal purpose, but subject to
. 6/8/64
page 9) the objection which will be ruled on by the Court,
what is the purpose of the mergerT
A. I don't believe I am qualified to state except as a
1
personal opinion. ·
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The purpose of the merger as outlined by the proponents
of the merger, I think, is well documented.
Q. As Planning Commissioner, are you stating that you
don't know why this merger was put before the people and
acted upon?
Weren't you consulted Y Was your division consulted at
all in the merger Y
A. By way of preparing proposed budgetary needs and
that type of thing. It is a question of opinion whether it is a
good or bad thing.
Q. I want to make the question clear, and the reason for
it. It is not to criticize the purpose of the merger and to
defend against annexation as a legal purpose for merger.
I am asking you if you happen to know if that was the
principal purpose Y If you don't know Dep.
A. Mr. Howell, I don't believe I could say
what the principal purpose was. There are many
6/8/64
page 10 ) motiVating factors.
Q. Was that one of them?
A. Perhaps.
Q. Under your supervision, I show you a map which I only
have one copy, having obtained it from the Planning Commission's office, and I am sure it would be available to the
City of Virginia Beach. I would like to have one for you
today, but this is the only one I do have.
I refer to it as "Petitioner's Exhibit #1 for identification,"
and I ask you if that map was prepared in your office and
under your general supervision Y
A. Yes. This is a copy of the map that we have prepared.
Q. Mr. Gamage, what does that map attempt to reflect?
A. It is titled, "Boroughs of the New City of Virginia
Beach, Virginia.''
Q. And I notice certain population figures. Are they the
1960 census figures Y
A. The map is not dated, Mr. Howell. I don't recall the
exact date of the map.
Dep.
Q. The official 1960 figure of Blackwater has
6/8/64
been testified as being 733.
page 11 )
A. This shows 733 in Blackwater.
Q. And Pungo, 2,504, Is that what is shown
there?
A. That is right.
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Mr. Howell: We offer that in evidence as "Petitioner's
Exhibit #1." (So marked.)
IVAN DOUGHTY MAPP,
witness first having been duly sworn, was called to th~ witness
stand and upon being examined, testified as follows:
DIRECT EXAMINATION
Examined By Mr. Howell:
Q. State your full name and the position that you hold
with the City of Virginia Beach.
A. Ivan Doughty Mapp, Commissioner of Revenue of the
City of Virginia Be.ach.
Q. Did you hold that position with Princess Ann.e County
prior to the merger with the City of Virginia BeachY
A. Yes, I did.
Q. Do your duties include the responsibility of
Dep.
assessing real and personal property situated
in the various boroughs that now constitute the
6/8/64
page 12 ] City of Virginia BeachY
A. Yes.
Q. At my request, have you produced your assessments
which show the assessment by boroughs as of April 24, 1964Y
A. Yes, sir.
(Off the record discussion.)
Q. Mr. Mapp, referring to Blackwater District, what is the
value of real property in Blackwater District that was assessed by your office Y

Mr. Frazier: At this point, on behalf of the Defendants,
I object to this line of questioning on the grounds that in a
redistricting suit, certainly property values by boroughs or
otherwise are not relevant and material, and without burdening the record with my further objections, it will be understo'Od that my objection runs to this entire line of questioning.
Mr. Howell: It is so agreed.
Q. The value Y
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A. $1,381,008, Blackwater Borough.
Dep.
Q. I notice on the opposite page of the par6/8/64
ticular record that you have brought from your
page 13 ] office, it shows it is headed up, "Distribution by Districts of Values and County and District Levies,'' and it has a value figure total, $829,540.
What is that value? What does that value figure reflect?
Q. It looks like it is the total land and building assessments, and of course, I don't think this includes the colored.
These figures pver here are the totals. I think I gave you
a little incorrect figure.
It is $1,381,908, the total. That is white and colored.
Mr. Howell: Let me see it, please.
(Mr. Mapp hands paper to Mr. Howell.)
At this point, we are going to identify and offer in evidence
this compilation by districts and distribution by districts of
the real property assessments with the understanding that if
the Planning Commission, which has a process
Dep.
for photostating large maps, if they cannot reproduce this for the office of the Commissioner of
6/8/64
page 14 ] Revenue that we will take it in to Butler Blueprint and have it reproduced, and the original
will be -returned to the Commissioner's office ; or if the Commissioner does not want to transport that through myself,
then one of his deputies could take it to Butler and stay with
it until he brings it back.
Q. And we ask for Mr. Mapp to identify what the page,
which I will designate as "Page 1 for identification," what
does page 1 attempt to reflect?
A. It is the distribution by districts of the values of county
and district levies.
They were used when we were accounted and we are still
using them to save money.
Q. And you have adapted the particular column captions
by typing in the titles appropriate to the City of Virginia
Beach?
A. That is right.
Q. What does page #2 reflect Y
A. This is the general recapitulation of values of tracts of
lands and lots not incorporated in towns, and standing
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timber trees, mineral lands, minerals, buildings,
Dep.
and improvements; and county and district
6/8/64
levies assessed thereto for the tax year 1964.
page 15 }
That is the new assessment.
Mr. Howell: We offer, subject to the objection of the Defendants, we offer this as "Petitioner's Exhibit #2," and
ask that it be so marked at this time.

Q. Mr. Mapp, I notice that on page #1 of "Petitioner's
Exhibit #2,'' it does have land slots for white and land slots
and so forth for colored, and they represent a total of
$829,540, as compared with the figure of $1,381,000 odd
dollars, as shown on the summary of page #2 of "Petitioner's
Exhibit #1."
Just so we won't have this small gap unanswered for
Court purposes, I wonder if you can possibly account for
thaU
A. No, sir, I cannot. I haven't gone over it with the people
in the office who made ths. I am sure they have a reason for it.
Q. Referring to page #1 of "Petitioner's Exhibit #2,"
does this constitute assessed value Y
A. Yes, sir.
Q. On which tax rate is based Y
Dep.
A. Yes, sir.
Q. Is the tax rate for real propery the same
6/8/64
page 16 } in each one of the districts Y
A. No, sir, not in all rates are the tax rates
the same. Some of the rates are the same.
Q. Would you take the districts by name, starting as they
are on page #1, and tell us the rate and if there is a difference,
the reason for the difference T
A. Well, the general fund rate Q. Take it district by district if you will, and tell us the tax.
A. Blackwater general fund rate is 44¢. The school operating fund gets 85¢. The general city gets 16¢, and the school
six borough gets 30¢.
Q. Explain the six borough debt.
A. That is bond issues that were floated for the whole city,
citywide.
Mr. Frazier: Mr. Howell, it is ;understood that my objection continues to figures, any testimony as to tax levies and
rates, as well as to assessment :(igures.
·
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Mr. Howell:
Dep.
Q. How many boroughs are there in the City
of
Virginia Beach T
6/8/64
page 17 )
A. There are 7.
Q. There are 7 boroughs, and this is a 6borough debt, is .that right?
A. Evidently the borough of Virginia Beach wasn't in this
one. It could be an old debt made prior to the time we
merged.
Under our charter, the old debt that was incurred by the
county and the old county of Princess Anne stayed with
those people, and any indebtedness incurred by the people
of Virginia Beach before the merger, that stayed with those
people.
Mr. Dodd can answer these questions. I don't know anything about these rates and so forth. I can primarily testify
about the assessments, but not the rates and breakdowns. He
works on the budget.
Q. All lands are assessed at the same rate T
A. Yes. The assessment is equal in all boroughs.
Q. The assessment is on what basis T
A. 36% of 90.
Dep.
Q. 36% of the fair market value?
A. '36% of the 90%, fair market value.
6/8/64
page 18 J
Q. I notice in some of the districts we have
Bayside, and then we have Bayside MOS, and I
understand that stands for Mosquito district?
A. Yes, sir.
Q. Will you give us the details T
A. There are certain areas in Bayside the people have not
requested for mosquito control, and those people, of course,
are not assessed with the extra cost of mosquito control.
Certain people in certain areas have requested mosquito
control, so we put those in mosquito control areas.
Q. Do I gather that the people that are in the mosquito area,
are they people living in Bayside, do they get in the mosquito
area unless they write and request to get out T
A. Petition the Council.
Q. Do they petition to get i~ or get outT
A. To get in.
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Q. And when we say a total Y
A. Here's the rate, a 10j levy.
Q. And they pay 10; more than those people
Dep.
who are not in the mosquito district Y
6/8/64
A. Yes, sir.
Q. I don't want to unduly clutter the record.
page 19 )
I will just take Bayside Mosquito District, on
page #1 of "Petitioner's Exhibit #2," and we see that the
value of the land is $45,072,440, is that right, sir!
A. That is right.
Q. What does that represent! Is that the fair ma.rket value
of that land Y
A. 36% of 90%, lands and buildings.
Q. And these various columns, such as general debt!
A. That is how much money that brings in, that 44/ rate.
Q. That brings in $198,318.74 which the citizens in-Bayside
Mosquito District contribute to the general debt!
A. Yes, sir.
Q. And then the next column, city operation, $383,000T
A. City schools.
Q. They contribute $383,115.74 of actual monies to the city
schools!
A. Yes, sir.
Dep.
Q. And the next column is general city debt.
They
contribute, that particular Bayside Mos6/8/64
page 20 ) quito District contributes $72,115.90?
A. Yes, sir.
Q. And the six borough school debt, they contribute $135,217.32?

And then the next column is total county levies. That, I
assume, is a total of these :first four columns T
A. Yes, sir.
Q. And that is $788,767.70 that wa~ collected from this
particular Bayside Mosquito District, is that right?
A. Yes, sir. There is mosquito control and there are two
special assessments of 20; each.
Mr. Do<ld can tell you what it is.
·Q. I see.
A. One is 25, one 35.
Q. In addition to this sum of $788,767, they paid $45,072.44!
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A. Yes, sir.
Q. And there are special assessments shown at the rate of
25¢ and 35¢~
A. Yes, sir. That is a tax rate of $2.10.
,
Dep.
Q. And in the last column, we pick up the total
6/8/64
tax rate for special as well as regular assesspage 21 ] ments, and for Blackwater it is $1.90.
Bayside is how much f Bayside
A. $2.00,

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Bayside Mosquito District~
$2.10.
Kempsvillef
$2.00.
Kempsville Mosquito District?
$2.10.
Lynnhaven ~
$2.00.
Lynnhaven Mosquito f
$2.10.
And this Norfolk-Virginia Beach Sanitary¥
$2.20.
Where would we find the Virginia Beach~
I guess that is over at the office.
Do you think you could have someone get that for you T
Yes, sir. I will make a phone call. Excuse me.

Dep.

(Witness leave.s courtroom and returns in 5
minutes.)

6/8/64
Q. All right, sir, you now have~
A. Virginia Beach Borough, Pungo and Princess Anne Borough.
Q. Princess Anne Borough has a portion in the Mosquito
District and a portion out of the Mosquito District, doesn't
iU
A. Yes, sir.
Q. The portion without the Mosquito District has a portion
of $1.80 levy. That is the lowest in the whole city1
A. It appears to be.
Q. Do you know why that is the lowest¥
A. Because, I imagine, it doesn't have any old debts. They
paid out their old debts, probably.
Q. Blackwater has some old debts~
page 22 ]
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A. No, sir, evidently not.
Q. Blackwater doesn't have any old debtsY
A. They have a couple of special rates here. 15¢, here and
Princess Anne only has a 5¢ rate.
Q. You don't know what those rates are Y
Dep.
A. No, sir. Mr. Dodd knows.

6/8/64
page 23 ]

Mr. Howell: We now offer into evidence as
"Petitioner's Exhibit #3" the continuation of
the Assessment Sheets, which will reflect the monies collected
from Princess Anne and Princess Anne Mosquito District,
Pungo and Virginia Beach, and ask that it be marked now as
"Petitioner's Exhibit #3." (So marked.)
Mr. Howell:
Q. Mr. Mapp, do you have the breakdown by districts of
the amount of monies collected as a result of the taxation of
personal property Y
A. No, sir. We don't make assessment by borough on
personal property We don't do it because we have a $6.00
rate, a single rate.
We make all the assessments together. We break them
down in automobile assessments, boat assessments, and busi,
ness assessments.
We do have the Virginia Beach Borough separate.
Q. Do you know why you keep a breakdown of Virginia
BeachY
A. Because it goes back to the charter agreement about
the different boroughs keeping their old indebtednesses.
Dep.
Q. This Princes Anne, does that mean what
6/8/64
page 24 J you get out of Princess Anne Y
A. No. This is designated as Princess Anne
and this is Virginia Beach Bo.rough. This is the old Princess
Anne County.
Q. All the magisterial districts were in Princess Anne
County?
A. Yes, sir.
Q. But you wouldn't be able to tell anybody from any records how much came from Bayside or Kempsville or Lynnhaven!
A. No, sir.
Mr. Howell: I believe those are. all the questions we have,
Mr: Mapp.
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It has been agreed that the "Petitioner's Exhibits 2 and 3"
will be photostated and the photostats will be introduced in
evidence in lieu of the originals, and the originals returned
to the office of Mr. Ivan Mapp.

GILES GLASS DODD,
witness first having been duly sworn, was called to the witness stand and upon being examined, testified as follows:
Dep.

DIRECT EXAMINATION

6/8/64
page 25 ) Examined By Mr. Dodd:
Q. Mr. Dodd, state your full name and the position you hold with the City of Virginia Beach.
A. My name is Giles Glass Dodd, and I am Director of
Finance of the City of Virginia Beach.
Q. Mr. Ivan Mapp has just testified, and with reference
to "Petitioner's Exhibit #2," he was unable to explain why
the total shown in the value column for Blackwater District,
and we just took that as demonstrative of the other districts,
did not coincide with the figure of $1,381,008, - he read that
as $1,381,908 is the way he interpreted the figure appearing on
page #2 of "Petitioner's Exhibit #2."
Was he correct in his analysis of that figure T I am pointing
to the la§t column on page #2 of "Petitioner's Exhibit #2,"
showing Total County and District Levies is the title at the
top of the column, and it contains the number $1,381,908.
Mr. Frazier: Mr. Howell, I will have to object
to the question as phrased. I think it is improper
6/8/64
to ask one witness to comment on the correctness
page 26 ) of the testimony of another.
Mr. Howell: I agree with you.
Mr. Frazier: Let the record also show a continuing objection is interposed to this entire line of testimony as to this
witness for the reasons previously stated in connection with
Mr. Mapp's testimony.

Dep.

Mr. Howell:
Q. Mr. Dodd, what do those numbers reflect that I referred
to, if your know T
A. Mr. Howell, we are looking at some records from the
Commissioner of Revenue, and I would have to study these a
few minutes to tell you what that figure qteans. I would
think-
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Q. The only reason we are asking you is he said he didn't
know, and he thought you would know. That is the only reason
we refer the question to you. Take your time.
A. You want to know what this figure is T $1,381,908 Y
Q. Yes.
A. I am assuming that this is the assessed value of real
estate in Blackwater District.
Dep.
Q. Over on page #1 of "Petitioner's Exhibit
6/8/64
#2," a figure of $829,540. Are you able to
page 27 } reconcile this value figure with the value figure
that is shown on the back page from Blackwater?
A. This 727,320 agrees with this figure right here.
Q. Meaning the figure in the next to the last column on
page #2 of "Petitioner's Exhibit #2T"
A. That is correct.
This 102,220 agrees with this figure right here.
Q. When you say ''this figure right here,'' you are talking
about the figure assigned to colored, the assessed value of
colored land and owned by colored citizens in the Blackwater
District?
A. That is correct.
Q. As shown on page #1 of "Petitioner's Exhibit #2."
A. So, I would assume that this figure which you read as
''one million three eighty one nine o eight,'' actually is
$13,819.08.
Q. And that would represent the amount of monies that
were expected to be paid on the basis of the asDep.
sessed valuation of the land, is that right?
A. That is what this looks like.
6/8/64
page 28 }
Q. Mr. Dodd, as Finance Officer, what are y~ur
obligations with respect to the budget preparation,
the preparation of the budget of the City of Virginia Beach T
A. The responsibility for the budget is in the hands of the
City Manager, and I assist the City Manager in the preparation of that budget.
Q. And what do you base your expenditur,es on Y
A. Prior year expenditures.
Q. And your revenues are based upon what?
A. Well, we also use prior revenues as a basis, and estimate
on that basis what we expect to collect this year.
Q. Do you have the revenues by district for the last, what
would be the last year you have the figures T What year wouTa
it beY
A. The levies by districts T
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Q. Yes, sir.
A. I have with me the anticipated, I will rephrase that.
I have with me the assessed values, and we
Dep.
anticipate those assessed values will produce in
the 1964 tax year.
6/8/64
page 29 }
Q. By districts?
A. Yes, sir.
Q. Does that include just real estate and personal property!
A. That includes the whole real estate.
Q. Let's take real estate here, if you will, by districts, Mr.
Dodd, and relate those figures, and you may use your records
for the purpose of refreshing your recollection.

Mr. Frazier: Mr. Howell, I take it when you say, "by
districts,'' you mean by boroughs Y
Mr. Howell: Yes.
·
Mr. Frazier : To keep the record clear.
Mr. Howell: By boroughs.
A. You want me to give you what the tax levy will produce
in each of these boroughs T
Q. Yes.
A. This is the real estate in Blackwater Borough. We
anticipate $15,761.26.
Bayside
Bayside Mosquito
Kempsville
Dep.
Kempsville Mos.
Lynnhaven
6/8/64
page 30 }
Lynnhaven Mosquito
North Va. Beach
Princess Anne
Princess Anne Mos.
Pungo
Virginia Beach

$24,328.80
946,521.24
70,964.40
636,164.10
85,400.40
1,156,616.16
229,414.46
98,017.20
16,933.18
47,460.60
817,440.70

Q. Do you have a Virginia Beach special?
A. This was the tax in the Virginia Beach Borough.
Q. For the record, so that the record will be complete,
Mr. Dodd, we see on page #1 of "Petitioner's Exhibit #2"
a column headed up, "Special," and they have a rate of 15¢
for Blackwater.
Do you know what that particular levy is for?
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A. Yes, sir. That levy is to make a contribution to the
Volunteer Fire Department.
Q. All right, sir, and then in Bayside we have a special
levy of 25¢. What is the purpoee of this? .
A. That includes several things. It includes the
Dep.
contribution to the Volunteer Fire Department in
6/8/64
Bayside. It is for garbage service, and it pays the
page 31 J OAS employer's cost, Old Age and Survivor's
Insurance costs for the sanitary employees.
Q. And Bayside Mosquito, we find the same rate for the
same purpose T
A. Yes, sir.
Q. And wherever we see 25¢ in this special column, it is
for the same purpose T
·A. That is correct.
Q. North Virginia Beach appears to be the only borough
that has a special levy of 10¢, and this is 10¢ pez: whaU Per
$100.00? What is that 10¢ based on T
A. That is correct.
Q. 10¢ per $100.00 T
A. Yes, sir, for sanitation.
Q. Explain that to us.
A. Sanitary, is that what you are looking aU
Q. North Virginia Beach, under sanitation that is 10¢.
A. That is for the payment of principle and interest on
some debt which existed under the old county there, the
sanitary debt.
Q. Now, I notice that Princess Anne Borough
has a 5¢ levy for special. What is that special
Dep.
levy¥
6/8/64
A. That is for a contribution to the Volunteer
page 32 ]
Fire Department, and they have some garbage
removal.
Q. How do they get it for a nickel and it costs Blackwater
15¢.
A. Mr. Howell, I assume that their assessments are high
enough so that the rate need not be any higher than 5¢.
Q. I thought the assessments were uniform?
A. The assessments are, but the rates are not.
Q. What is the rate for Blackwater?
A. The rate for Blackwater for this same purpose, well,
not for the same purpose, Q. What is the rate on there?
A. $1.90.
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Q. And for Princess Anne, it is whaU
A. $1.80.
Q. Take a look, if you will.
You see that the rate for total county levies for Blackwater,
as shown, is $1.75, and for Princess Anne it is shown as
$1.75.
Dep.
Blackwater's total levies increase to $1.90
because they have a 15¢ per $100.00 special
6/8/64
page 33 ] assessment for Volunteer Fire Department Y
A. That is right.
Q. Princess Anne's increase is a nickel for the Volunteer
Fire Department, so naturally, adding a nickel to the $1.75
would get $1.80, and adding 15¢ to the $1.75 will get $1.90.
A. The point I am making over here in Blackwater, you
have the assessed value of $829,000, and in Princess Anne
you have assessed $5,483,900.
So, if you take your cost in BlackwaterQ. You mean the smaller the land area, the more will be
the rate for Volunteer Fire Services, and vice versa?
A. All other things being equal, yes.
Q. And Blackwater, I don't quite understand this, Mr.
Dodd, Blackwater has 31 square miles of area, according
to the land use map prepared by the Virginia Beach Planning
Commission, and that land is valued at, or its assessed valua·
tion is $829,540.
Princess Anne has 61 square miles, and apparently it
has an assessed valuation of $5,483,900. Is that
Dep.
right?
A. Yes.
6/8/64
page 34]
Q. These columns don 'Hnclude pennies; rounded off to dollars?
A. That is right.
Q. Can you account for Princess Anne having five times
the assessed valuation of Blackwater if the lands are all
assessed at the same rate and they only have twice as much
land area?
A. Mr. Howell, I don't know how these assessors go about
assessing these lands, but I would assume you would have
different values depending on the usage of the land.
Q. All right, sir.
I notice that the people living within the Kempsville
Mosquito Control District, they have an assessed land of
$30,000,000, and they pay 25¢ for the Volunteer Fire Department and garbage collection.
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Do you know why they have to pay so much more than
Princess Anne' Princess Anne only pays a nickel which includes Volunteer Fire Service and some garbage service.
I followed you when you said what you said
Dep.
about Blackwater, but do you know why there is
6/8/64
so much difference between Bayside and Princess
page 35 ) Anne!
A. There again, I would have to assume that
in Kempsville, I don't imagine that your density of population is much greater, and a larger percentage of your costs
would be expended in Kempsville than it would be in Princess
Anne.
Q. And the same thing for Bayside and Lynnhaven Y
A. Yes, sir.
Q. This Virginia Beach Borough, it has $1.48 special rate.
Do you know what portion of that goes for fire service Y
A. No, sir, I couldn't tell you, but they have, in addition
to fire service and garbage collection, they have some debt
that is retired at $1.48. It was a debt for the old City of
Virginia Beach before the merger.
Q. They have two. They have 7¢ rate for mosquito control,
and $1.48 for a number of factors, including fire, garbage,
and debt retirement of a preexisting debt!
A. That is. right.
Q. Now, do you have any way of knowing how much revenue
you get from personal property taxes in the various districts Y
Dep.
A. No, sir.

6/8/64
page 36 ]

Mr. Howell: That is all the questions I have.
Mr. Frazier~ We have no questions.

J. E. CLAYTON DAVIS,
Petitioner, first having been duly sworn, was called to the
witness stand and upon being examined, testified as follows:
Examined By Mr. Howell:
Q. State your full name, please, ~ir.
A. J. E. Clayton Davis.
Q. And are you one of the Petitioners in the instant
petition for a Writ of Mandamus!
A. Yes, I am.
Q. Where do you reside within the City o.f Virginia Beach,
which district or borough Y
·
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A.
Q.
A.
Q.

In the Lynnhaven District.
How long have you lived in Virginia, Mr. Davis~
Fifty-two years.
Is that your age~
A. Yes, sir.
Dep.
Q. You were born in Virginia T
A. That is right.
6/8/64
page 37 )
Q. And are you a qualified voter 1
A. Yes, I am.
Q. Are you a taxpayer of the· State of Virginia and the
City of Virginia Beach T
A. Yes.
Q. How many Councilmen represent your districU
A. One.
Q. And are you permitted to vote for the Councilman from
the other six districts or boroughs that compose the City
of Virginia Beach at the present timeT
A. No.
Q. Mr. Davis, did you vote for or against the merger of
the City of Virginia Beach with County of Princess Anne
when that election was held T
A. I voted against it.
Mr. Howell: Those are all the questions I have.
Mr. Frazier: No questions.
Dep.
6/8/64
page 38 ]

STATE OF VIRGINIA

)

CITY OF NORFOLK

)

TO WIT:
I, Madge H. Kottal, Notary Public, do hereby certify that
the foregoing depositions of Robert Fitzhugh Newsome,
Franklin Mason Gamage, Ivan Doughty Mapp, Giles Glass
Dodd, and J. E. Clayton Davis were duly taken and sworn to
before me at the time and place, and for the purpose in the
caption mentioned.
Certification given under my hand this the 11th day of
June, 1964.
MADGE H. KOTTAL
Notary Public
My commission expires 1/27/67..
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page 1 J

*

*

*

*

*

Depositions of witnesses before Mary B. Alfriend, a
Notary Public for the State of Virginia at Large, pursuant
to notice, on the Second Floor, Courthouse Building, Borough
of Princess Anne, City of Virginia Beach, Virginia, at 2 :00
p.m., E.D.S.T., June 10, 1964, to be read in evidence on behalf
of the defendants in the above-entitled cause, pending in
the Supreme Court of Appeals of Virginia.
APPEARANCES: Messrs. Howell, Anninos &
Daugherty (by Mr. Henry E. Howell,
Jr.), Attorney for the petitioners.
Messrs. Hunton, Williams, Gay,
Powell & Gibson (by Mr. Harry Frazier,
III) and the City of Virginia Beach
(by Mr. George W. Vakos, City Attorney
and Mr. Stanley A. Phillips, Assistant
City Attorney), Attorneys for the
defendants.
Dep.
6/10/64
page 2 ]

STIPULATIONS

(With the consent of the witnesses, and by stipulation of
counsel, the signing of the depositions was waived; and also
by stipulation the sealing and the filing of these depositions
were waived.)
SIDNEY S. KELLAM,
called as a witness on behalf of the defendants, and having
been first duly sworn, testified as follows :
Examined By Mr. Frazier:
Q. Would you please state your name, your residence and
your occupation?
A. My name is Sidney S. Kellam. I live at 510 Cavalier
Drive, Virginia Beach. My occupation is insurance.
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Q. Mr. Kellam, have you lived in Virginia Beach or
Princess Anne Countr all your life Y
A. All my life.
'
Q. Did you occupy any position in connection with a Study
Committee appointed to explore the matter of merger of the
City of Virginia Beach and Princess Anne CounDep.
ty?
6/10/64
A. Yes, I did. I was co-chairman of that
page 3 ) committee.
Q. Would you explain the makeup of the committee and how and by whom it was constituted Y
A. It was constituted by Princess Anne County and the
City of Virginia Beach. It had an executive committee of
11 men, and we enlarged it as much as we possibly could.
It probably, at the end of- probably had a hundred people
on the committee.
Q. And when you say it was constituted by the City of
Virginia Beach and Princess Anne County, just what do you
mean?
A. I mean we were appointed by the Mayor and the
Board - and the Chairman of the Board of Supervisors.
Later the full bodies approved that appointment.
Q. Now, when, approximately, was that committee formed?
A. Well, tl:\_at committe~ was formed in the fall of I believe

'61.
Q. Would you explain what the function of the committee

was?
A. Well, the function of the committee was to see whether
or not a plan could be arrived at whereby the people of the
City of Virginia Beach and Princess Anne CounDep.
ty would be willing to merge.
Q. Can you briefly outline the manner in which
6/10/64
page 4 ) that committee performed its job?
Mr. Howell: Just a moment. We would like to note an
objection to this entire line of testimony as being immaterial and irrelevant, the sole test being whether or not
relatively equal representation is afforded to the individual
inhabitants of the respective wards, districts or boroughs
within the limits of the now constituted City of Virginia
Beach.
We won't interrupt any more if counsel will agree that that
objection may be a continuing objection.
Mr. Frazier: That ·will be understood. Would you read
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him back the question, please T
(The last question was read by the reporter.)
A. Well, among the first things we did was to ask for the
rights to employ counsel, or we employed counsel, and then
we began to make a study and to get what other information
we could together and try to see whether or not it would
be possible to find a plan. We tried to study the various
mergers that had taken place, like Newport News and Warwick and those areas and study their charter and various
other charters, tried to come up with one we
Dep.
thought would more nearly sUJit our people.

6/10/64
page 5 )

By Mr. Frazier:
Q. Did you in your work consult with the administrative and constitutional officers of the City and the
County!
A. Oh, yes. They were - we were in constant touch with
them because they were furnishing us practically unlimited
information that we had to have to pass on a great many of
the questions.
Q. Now, Mr. Kellam, I will ask you to consider specifically
the plan which you came up with. First of all, did you
recommend a plan to the Council of the City of Virginia
Beach and the Board of Supervisors of Princess Anne County?
A. We did. We came up with a plan and recommended it
to the Council and to the Board of Supervisors and it was
adopted by them. Our plan, of course, if the people who if there be anyone who doesn't understand it - Princess
Anne County was largely, 50 percent of it, urban, and I would
say 50 percent of the area was rural, and we realized that
we had to come up with some form of government whereby
the rural and the urban people would unite. And so we
came up with the borough form of government, and we felt
like that that more nearly gave the people in each
area the rights that they should have.
Dep.
Q. Now, I would like you to e::s:plain, if you
6/10/64
page 6 ) will, the consideration which you gave to the
plan of representation on the City Council and
the reasons that the committee came up with those recommendations..
. A. Well, our first thought was that the people in Princess

36

Supreme Court of Appeals of Virginia:·

Sidney 8. Kellam
Anne County had elected a Board of Supervisors, that the
people in the City of Virginia Beach had elected a City
Council, that we ought not to make too much of a change in
those representations until the two cities - the two political
subdivisions - had been put together and the people themselves had an opportunity to pass on it. So we took the
six supervisors and the five councilmen and made it an
eleven-man council with the provisions which I am sure you
all are familiar with in the charter, that it should be changed.
Q. Was any consideration given to a different form of
representation at the outset!
A. Yes. We gave various considerations to it. But we
felt like that here was - as an example, here was Princess
Anne County that had one borough, that had a supervisor
representing 750 people. Here was Bayside Borough that
had one supervisor representing approximately 30,000 people.
Now, this is what the people in Princess Anne County had
voted for. We didn't think that a committee
Dep.
ought to be set up and change it unless they
themselves had a chance to study it. And so we
6/10/64
page 7 } adopted what they had been living under, with
the privilege and the requirement that it be
changed at a certain time.
Q. And, for the record, the minimum time in which a change
was to be recommended was whatT
A. Five years.
Q. Can you give some reason as to why five years was..
selected?
A. Well, in 1967 all of the supervisors and the Council,
which was now the present Council, would come up for reelection. The year following that will be the fifth year and
we feel like that in '67 that the City Government will submit
a plan of some description which will in all likelihood be
discussed at that election and the people will have an opportunity to pass on it at that time; and at the end of the
five .years we will have some form of government that the
people have had an opportunity to express themselves on.
Q. What was your thinking on the outside limit for a
change in that form of government?
A. Well, I think it has to be changed either in seven I believe it is seven or eight years, I think. By 1971 there
must be a change. If the Council - the Council must submit
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some plan or there mll!st be a change by that time,
regardless.
Q. Well, was there any particular reason for
establishing a minimum and a maximum as opposed to just one time~
A. Well, we established a minimum because we thought
that was about as quick as it could be properly done with after giving a full discussion. The maximum time was - we
felt that it should not go any longer than that, that the
Council should be required to change it and give the people
a chance to vote on it.

Dep.
6/10/64
page 8 ]

Mr. Frazier: That is all the questions I have, Mr. Kellam.
Mr. Howell: Saving our exception as to the materiality of
the entire line of testimony, we propound the following questions on cross-examination because we have no court to rule
on the validity of our objection and don't know what the
outcome of the ruling will be.
CROSS EXAMINATION
By Mr. Howell:
Q. Mr. Kellam, the principal motivating factor
Dep.
for this committee being formed in 1961 was to
protect Princess Anne County from further an6/10/64
page 9 ] nexations by the City of Norfolk, is that a fair
statemenU
A. Well, that was the immediate - probably the rush for
the committee being formed; but on a long-range program
that was not the- not all of the reasoning. Virginia Beach
was a very small city at that time. It had to expand and it
had to go out into Princess Anne County. Bayside District
was larger than practically any city in the State of Virginia
with the exception of about the first 10 or 12. So was Lynnhaven District; and so was Kempsville District. And so we
thought it would be far better, we would have a more
simplified government and a more economical government
if they were united.
Q. But you would not have done it so quickly if it hadn't
beenA. Well, it was probably under the gun of the annexation
that maybe brought it to the head, that maybe might have
been six months later.
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Q. Mr. Kellam, you testified that you examined the merger
mechanics of Newport News and Warwick, which was one
of the first successful mergers in our area. Did you find
that they set up a charter whereby all of the councilmen were
voted on by all of people?
A. I don't know. They may have.
Dep.
Q. Did you all learn anything in particular
6/10/64
from the charter of Newport News and Warwick?
page 10 }
A. Oh, yes. We sent a committee over there
to study it and got a copy of it.
Q. You don't know whether they run at large or whether
theyA. No, I don't.
Q. You said that one of the considerations of this committee was to give the people in each area the rig:Q.ts they
should have. That was your phrase?
A. Yes.
Q. What rights do you think the people in Bayside should
have, for example?
A. Well, I think, by and large, the people in Bayside
should have the rights to govern their borough so long as
those things which they desire and need do not take away
from you or place a burden on someone living in another
borough. And being half urban and half rural, they were
the things that we had to consider.
Q. Was there anything half rural and half urban about y.ou mean all of these three major boroughs?
A. No, sir. I am talking about the County of Princess
Anne.
Q. The County of Princess Anne 1
A. Yes, sir.
Dep.
Q. Kempsville is primarily an urban borough,
isn't it?
6/10/64
page 11 }
A. Well, no, Kemp - yes, urban, yes. So is
Bayside. So is Lynnhaven.
Q. Those three are primarily of an urban nature?
A. That is right.
Q. Now, when you say you felt that the people of Bayville
should have a right to govern their own borough, do they
have an intraborough council that they sit on and carry out
governmental functions just for Bayville under this present
charter:?
A. Bayside.
Q. Bayside.
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A. Oh, no. They have an elected member of the council
from the borough and he is elected by the people of Bayside
Borough.
Q. So there is only one council and that is the Council
of the City of Virginia BeachY
1
A. That is right.
Q. And the only thing that the people of the Borough of
Bayside can get is that which the majority of the Council
of the City of Virginia Beach deems best for the City of
Virginia Beach and the Borough of Bayside Y
A. That is right. But the representative from
Dep.
the Borough of Bayside knows better what the
needs of his borough is ; and so long as they do
6/10/64
page 12 J not conflict with the borough of another - such
as Lynnhaven - there would be no reason why
they shouldn't have it.
Q. Now, let's detail as finitely as possible what the committee felt were the rights that the citizens in the various
boroughs should have. You said that the motivating purpose
was to give the people in each area the rights they sho~ld
have. I want to make sure that we know just what those
rights were that you all were trying to give to the people.
A. Well, Mr. Howell, as I have just mentioned, Bayside
Borough, as an example, has a garbage collection because it
is an urban area. Pung·o Borough does not have it. The people
of Bayside Borough pay for it and pay for it themselves. It
does not cost the citizens of Pungo Borough one penny.
And they were the things that - if the people in the Bayside
Borough wanted them and need'ed them for good, sensible
living, then they should have it.
Q. All right. So that is the rights you are talking about¥
A. That is the rights we are talking about.
Q. In other words, the right for Bayside if they want
garbage service, to pay for it without requiring it to be a
responsibility of the City as a whole, is that
right, sir?
Dep.
A. That is right, sir.
6/10/64
page 13 }
Q. Well now, what were those services that
you felt that the City of Virginia Beach as a
whole should provide in which the tax monies of the people
of Bayside should help to support the entire city¥
A. Well, that - as an example, they have a uniform tax
for schools. They have a uniform tax for county government
such as the courts, officials, police protection.
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Q. All right, sir. I suppose you realized when you were
forming this that the total taxation that would be realized
from real estate in all of Virginia Beach was roughly $4,145,000.001 Did your committee have any idea of how much
in taxes would be raised from the real estate of the various
citizens?
A. Well, of course, we couldn't know what the Council
may levy in the way of a tax rate at some other year.
Q. Well, it has changed since January 1, 1963, has it?
A. I don't think so, no, sir.
Q. So you all did know when you were working on this
thing in '61 that probably there would be about $4,000,000.00
raised from real estate taxes 1
Dep.
A. You are probably correct.
Q. And did you all know that of that $4,000,6/10/64
page 14] 000.00 that $3,149,000.00 would come from these
three urban areas of Bayside, Kempsville and
Lynnhaven?
A. Well, they were coming from it before we had this
merger.
Q. I understand that.
A. We made no change in t~at.
Q. Did you likewise realize that as of January 1, 1960,
these three urban districts of Bayside, Kempsville and Lynnhaven had roughly 78 percent' of the total population of the
City of Virginia Beach 1
A. Yes, sir, we realized it and that was one of the reasons
for which we wanted to have a merger.
Mr. Frazier: May I state an objection to this line of questioning, for the reason that counsel is doing the testifying
rather than the witness; and for the further reason that it
goes beyond the scope of the direct examination and is not
related to the direct examination or any issue framed by the
pleadings in the case.
By Mr. Howell:
Q. Mr. Kellam, do you believe in the principles of representative government?
A. Certainly I do.
Dep.
Q. Do you feel that it is consistent with repre·senta.tive government that 862 - well, let's
6/10/64
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talk about 1960 figures, the census figures, that
733 people in the Blackwater Borough can have
just as much voice in the affairs of the City of Virginia
Beach as can 28,000 people in the Borough of Bayside?
A. That was one of our reasons for wanting this. Under
the Constitution of Virginia, the people in Bayside District
could never have any further representation in a county.
And we wanted to get away from it and provided a plan
whereby they could have it.
Q. Are you talking about by becoming a city¥
A. By becoming a city. As long as they remained a county
they couldn't have it.
Q. Only by constitutional change, you mean, can we do
away withA. Well, you can't have a magisterial district less than
twenty-five square miles. And they could have had 100,000
people in there and they couldn't have but one supervisor.
Q. The Constitution of Virginia limits, one supervisor
perA. Limits the size of a magisterial district.
Q. All right, sir. Well, how large was Bayside¥
A. Well, it wasn't quite twenty-five square
miles. And the only reason it wasn't was beDep.
cause we6/10/64
page 16 ]
Q. How did they get a supervisor¥
A. Wait. I was trying to tell you. The only
reason it wasn't was because we divided Kempsville before
we lost our last annexation to Norfolk City.
Q. You mean at one time Bayside had no representation
at allY
A. At one time Bayside and Kempsville Districts were one
district.
Q. How did you succeed in dividing them¥
A. We divided them before Norfolk City annexed eleven
square miles from us. At that time they were more than
twenty-five square miles.
Q. All right, sir. And do you say that the Constitution
prohibits, even if there were a million people in a magisterial
district within a county, that it couldn't have put one representative on the Board of Supervisors¥
A. Yes, sir.
Q. Is that right, sir¥
A. Yes, sir.
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Q. And it would take a change of the Virginia Constitution to bring representative government to that particular
situation where you have a million people in one county and
fifty thousand in another f
A. If you have got a million people in there,
Dep.
they would find some way to do something about
it.
6/10/64
page 17 )
Q. Right, sir. I think so, too. Now, let's get
back here. You said that the committee was
concerned about the fact thaj Bayside had only one A. I said we took that into consideration.
Q. - one vote for 28,000 people, and Blackwater had one
vote for 733 people f
A. Yes, I say we took that into consideration.
Q. Do they have any more votes now on the City Council
than they did before!
A. No, sir, but we have a plan whereby they can get them,
and you and I know they are going to get them.
Q. What is the plan?
.
A. The plan for the redistricting of it at the end of five
,years.
Q. The plan is not spelled out in the charter or anything,
is it?
A. Oh, no.
Q. It is just some plan that may be conceived T
A. Well, it will be in the hands of the people.
Q. But no one knows what it is right nowT
A. Well, I don't reckon anybody knows what.
a charter is going to be two years or five years·
Dep.
from now.
6/10/64
page 18 )
Q. Or the plan for representation?
A. That is right.
Q. We don't know?
A. No, sir. We may have them all elected at large.
Q. You may haveY
A. I said that could be the plan. I have no idea what the
plan will be. :But at least we will have an opportunity to vote
on it.
Q. Well now, at the present time, do you know about the
total population of these three urban boroughs Y
A. Yes, sir.
· Q. What is their totaU Approximate.
.
A. I imagine it is close to 75,000.
Q. It is projected by your planning commission that there
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were 96,000 people living in these three boroughs at the first
of this year?
A. Probably correct.
Q. And the total population of the City of Virginia Beach,
do you have any idea what that is as of the first of the
year¥
A. You mean the Borough of Virginia Beach?
Q. No, the whole City of Virginia Beach.
A. Oh, I think they say it is about 130,000 or
Dep.
135,000.
6/10/64
Q. The City Planning projects it 118,000, but
page 19 }
I think you are pretty close. I am not expecting
you to know these things right on the button.
A. The last figure they gave me was 130,000.
Q. Well, it has probably grown. It is growing rapidly here.
A. Yes, sir.
Q. It has probably grown since the first of the year. But,
at any rate, do you think, if the population of these three
boroughs represents 78 percent of the total population, it is
fair that they only have approximately 27 percent of the
representation on the City Council~
A. Mr. Howell, that is all they did have. We are trying
to do something about it.
Q. That is all who had?
A. That is all they had under Princess Anne County.
Q. That is all they had under Princess Anne County~
A. Yes, sir. That is all they had when they were a county.
Q. Well now, this county setup, when was it first formed~
Do you know? It goes back to the days of Queen
Dep.
Mary, doesn't it; King James?
A. Well, I think so. We were formed - I don't
6/10/64
page 20 } know how many times it has been changed butQ. How would you change it~ Would you go
to the General Assembly?
A. The Constitution of Virginia, 'Change it.
Mr.
Mr.
Mr.
Mr.
Mr.

Frazier:
Howell:
Frazier:
Howell:
Frazier:

Let me object to this.
Go ahead.
You are arguing with the witness.
Just note your objection.
And I think it is an entirely improper line
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of testimony when you argue with the witness.
Mr. Howell: You can make that a continuing objection if
you like, Mr. Frazier.
Mr. Frazier: Thank you, I will, as long as you argue with
the witness.
Mr. Howell: We are not arguing; I am inquiring right now.
By Mr. Howell:
Q. Mr. Kellam, when were the so-called "Magisterial Districts'' of the County of Princess Anne formalized~
A. Well, Mr. Howell, the County, in my timeDep.
Blackwater District was a part of Pungo, and
6/10/64
that was changed.
page 21 J
Q. Do you know why it was changed?
A. Because the people wanted it. Lynnhaven
District was a part of Seaboard District. That was changed.
Bayside District was a part of Kempsville and that was
changed. So there has been the dividing of the districts three
times to my knowledge. But it cannot be - Lynnhaven or
Bayside cannot be divided any more.
Q. What were the mechanics of dividing Blackwater from
Pungo~

A. Petition to the court and a hearing.
Q. And did population have anything to do with itT
A. No, sir, I don't think population had - that probably
had something to cause to bring it about but Q. They would just petition the court without assigning
any reasons, that, ''We would like to hold'' A. The court heard the question; it passed on it.
Q. Now, would you tell us why when we formed a city
and thereby eliminated these geographical prohibitions against
representative government, we could not have the councilmen
of the City of Virginia Beach elected by all of the people,
just as they were in the City of Virginia Beach
prior to the merger T
Dep.
6/10/64
A. Can I tell you why we didn't propose that,
page 22 J you mean?
Q. Yes, sir.
A. We didn't propose it because the people t)lemselves had
passed on a form of government that said, "There is a
supervisor for each magisterial district.'' For more than as far as I know, during the lifetime of everybody here that
is what they have been having.
Q. You mean for a hundred years or mo~e?
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A. Well, not a hundred years or more, because these districts have been changed in this county.
Q. Yes, and they have been changed as much as they could
consistent with the Constitution?
A. Well, that is right.
Q. You don't feel that if the Constitution had permitted
Bayside when it was in Princess Anne County to have four
members of the Board of Supervisors, they would have
rejected that, do you?
A. If the Constitution would have provided for it?
Q. Yes.
A. They would have had to have them.
Q. If they made it subject to referendum or petition, do
you have any doubt what would have been the wishes of
the Magisterial District of Bayside if they had
Dep.
been able, had a means of getting four council6/10/64
men?
page 23 )
A. They probably would have voted for it.
Q. Right, sir. So if the people of Bayside had
hadA. Let me remind you also that they voted for the one
member of the Council overwhelmingly.
Q. That is all they could get, wasn't it?
A. That was the plan.
Q. I say, when they were a county - you say they couldn't
have but one supervisor for every twenty-five square miles T
Q. But they overwhelmingly approved this plan submitted
to them, which gave them one councilman. They could have
rejected it.
Q. Let's not confuse their vote on the merger with the
situation prior to the merger. They had no option prior to
the merger?
A. That is right.
Q. You say that there were constitutional prohibitions
whereby you could only get one supervisor for every magisterial district and twenty-five square miles was the minimum
territory to constitute a magisterial district?
A. That is right.
Q. So the people of Bayside had no option at
Dep.
all, there was no way they could get equal rep6/10/64
page 24 ) resentation on the Board of Supervisors prior
to the merger, is that right, sir?
A. That is right.
Q. All right. Now we will come down to the merger. Did
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you present an alternative plan to the people~ If they didn't
want to be annexed and get the high city taxes that go with
living in the City of Norfolk and all of the disadvantages that
go with being part of the City of Norfolk, if they wanted to
vote for that, was there any way that they could then vote
to either have councilmen run at large or have the plan that
you presented to them~ It was just one plan; either by a
situation where you are going to have one representative
on this government and insulate yourselves from annexation,
is that right?
A. They had a plan whereby they could vote for this and
have one representative, or they could have voted against
it and joined up with Norfolk where they have got councilmen elected at large.
Q. So the people as to their form of government were
given no option as to voting on a charter that would have
permitted them to have equal representation on the new
.City Council as contrasted to being restricted to one per
borough except for the City of Virginia Beach~
Dep.
A. There was only one plan submitted to
them.
6/10/64
page 25 ]
Q. Right, sir. Now, what was the reason for
letting the City of Virginia Beach, which only
had 8,000 people, have five votes on this City Council~ Does
that sound like representative government?
A. That is what they had, and that is what - and that is
.what we wanted. In order for it to merge, in order for the
City of Virginia Beach and Princess Anne County to join
together, you had to have a plan that the people both would
approve - and we were not about to say to the people of
Virginia Beach, "You have elected five councilmen but
we as a committee are going to take them from you." We
said to them, "You have elected a council of five men. We
are going to submit a plan whereby yoU: can change it.'' That
is what we submitted to them.
Q. So it was a question of political expendiency'
A. It was a question of what was right and proper.
Q. Do you think it is fair to say that it was the politics
involved in the situation~
A. No politics at all. I don't think that a committee should
sit down and say, "We are going to take away from you
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representation." We said, "We are going to
allow you to take it away." And not during the
6/10/64
whole time in which they have been merged has
page 26 ) there been one borough that has suffered by its
representation.
Q. Is there any question in your mind that if the people
of Pungo and Blackwater and Seaboard want to build a consolidated high school out there; and Princess Anne - the
Borough of Virginia Beach - wanted to put up a new junior
high school, that they have got the votes to do it on this
Council?
·
A. Well, the same thing would apply here that would apply
to any county or city, regardless of the representation. The
people as a whole vote on it.
.·
Q. I know, but there is no way for the people of Bayside
to elect but one councilman, is there?
A. Well, councilmen don't set up schools.
Q. But they vote the appropriation for itT
A. But if it is going to build. the schools, it comes by a
bond issue.
Q; But after the school is built, the teachers that are going
in there and the maintenance of it are going to be paid out
of the general revenues?
A. Going to be paid out of a general fund that is governed
by the school board, :qot the council.
Q. But the appropriation, from the general fund will
come from the council in its approval of the
budget?
Dep.
A. But the council doesn't have any rights to
6/10/64
page 27 ) cut a school board's budget as to a particular
item.
Q. I understand that; but the appropriations are made by
the City Council?
A. No, sir. We work under a lBvy.
Q. You mean the City Council doesn't have anything to
do with the amount of moneyA. They set the levy.
Q. Sid
A. They set the levy, the rate.
Q. Once they set the rate, all the money goes into a
general fund, doesn't it?
A. Goes to the schools, yes, sir.
Q. There are eleven members on this council and eight of

Dep.
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them are controlled by the City of Virginia Beach with 8,000
people, and Blackwater with 733, Pungo with 2500 and
Princess Anne with 7200, aren't they?
A. No, sir. They are not controlled.
Q. By that I mean they are voted on by the people in those
·
districts.
A. Yes, sir.
Q. Is that right?
A. Yes, sir.
Q. Under this system that exists at the pres~nt
Dep.
time, there is no way for a Bayside man to cast
6/10/64
a ballot for the five councilmen that are elected
page 28 ) in Virginia Beach?
A. Yes, sir, that is right. No way for the :five
councilmen in Virginia Beach to cast a vote for him, either.
Q. Likewise, the Lynnhaven man can't vote for the councilman that is going to represent him on the City of Virginia
Beach from Pungo?
A. Bayside- Lynnhaven man can't do what?
Q. A Bayside man can't vote for the councilman that is
going to represent him on the council that is coming from
Pungo?
A. Well, he represents - he votes for the man that represents him.
Q. I understand that. But the council takes actions that
affect the entire people, doesn't it Y
A. Yes, sir.
Q. Isn't that right, sir?
A. That is right.
Q. And yet there is no way whatsoever that a citizen can
show his dissent concerning action that he disagrees that
affects him that was motivated by the vote of someone outside of his district Y
A. If his councilman votes contrary to his
Dep.
views.
Q. I am not talking about his councilman.
6/10/64
page 29 ) We have now one council of eleven people representi,ng the people of the enti:t;'e City of Virginia Beach, don't we, Mr. Kellam?
A. That is right.
Q. The Pungo man could vote to - that is primarily a
rural area, isn't it?
A. That is right.
Q. Mostly farms in Pungo. He could vote a 10 percent
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sales tax on restaurants and hotels and there wouldn't be a
thing in the world that the voter in Bayside could do about
it when the Pungo man came up for reelection the next time¥
A. Well, that is true in any city that has ward districts,
isn't it¥
Q. But you are rather conversant with the code. You know
that the code requires that there be approximately an equal
number of inhabitants within each ward¥
Mr. Frazier: Mr. Howell, you are still arguing with the
witness. I have got to renew my objection. We will be here
all night.
Mr. Howell: Don't apologize, Mr. Frazier; just go ahead
and do it.
Dep.

By Mr. Howell:
Q. Mr. Kellam, are you familiar with the fact
page 30 J that the Code of the State of Virginia requires A. If you say so I am sure it is correct.

6/10/64

Mr. Howell: That is all the questions we have.
(At this point there was an off-the-record discussion, after
which the following occurred:)
Mr. Frazier: Let's show on the record that it is stipulated
by counsel and agreeable to the witness that the signature
to the deposition will be waived.
(The signing, sealing and filing were waived.)
Dep.

6/10/64
page 31 ]

JOHN V. FENTRESS,
called as a witness on behalf of the defendants,
and having been first duly sworn, testified as follows:
Examined By Mr. Frazier:
Q. Would you please state your name, your residence and
your occupation¥
A. John V. Fentress; 5120 Lobaugh Drive, Virginia Beach.
Q. What is your occupation, sir?
A. Clerk of the Circuit ·court, and Clerk of the City
Council of Virginia Beach.
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Q. During 1961 and 1962, what was your occupation T
A. Clerk of the Circuit Court and Clerk of the Board of
Supervisors of Princess Anne County.
Q. At that time when you were a Clerk of the Circuit
Court of Princess Anne County I take it that you, as Clerk,
had custody of the court :file involving the consolidation of
Princess Anne County and the City of Virginia Beach T
A. Yes, sir.
(At this point there was an off-the-record
which the following occurred:)

discussio~,

after

Dep.
6/10/64
page 32 ] By Mr. Frazier:
Q. Mr. Fentress, I hand you a file marked on
the outside, ''Circuit Court, Princess Anne County, Virginia," identified as Case No. 5123-A and ask you what that
file is.
A. With reference to the consolidation of Princess Anne
County, Virginia, and the City of Virginia Beach.
Q. Is that the official court file 1
A. It is.
Q. From your office, in the consolidation proceeding¥
A. It is.
Mr. Frazier: [ tender this as Defendant's Exhibit 1.
(The file referred to was marked Defendant's Exhibit 1.)
Mr. Howell: We note our objection as to the materiality
of the exhibit.
By Mr. Frazier:
Q. Mr. Fentress, I want to ask you several questions about
the proceedings that were had. Can you from the court Dep.
Mr. Howell: Mr. Frazier, may it be stipu1ated that our objection goes to the entire
6/10/64
page 33 ] line of testimony, on the ground that we have an
unconstitutional representation at the present
time and that is the sole issue, and that, therefore, our objection goes to any testimony relating to any of the mechanics
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of filing petitions or holding the referendum, as being immaterial and irrelevant, so that we won't have to repeat this
again~ May we stipulate that it is a continuing objection~
Mr. Frazier: Yes, that is agreeable.
By Mr. Frazier :
Q. Mr. Fentress, can you indicate the manner as shown by
that file in which the consolidation plan was publicized in
Princess Anne County and the City of Virginia BeachY
A. Yes, sir. I have a certification from the Virginia Beach
Sun-News: Consolidation Agreement for City of Virginia
Beach and Princess Anne County and Charter for City of
Virginia Beach published in the Virginia Beach Sun-News
on 11/16/61, 11/21/61, 11j30j61 and 12/7 j61, signed by Albin
R. Mailhes, Business Manager for the Virginia Beach SunNews, and marked filed by Judge Robert S. Wahab, Jr.,
12/14/61.
Q. Do you know whether that publication was
Dep.
pursuant to any order of the court Y
A. It appears to me that the order of the
6/10/64
page 34 ] court was entered December 14, 1961.
Q. Do you know whether any other publication of that Charter and Consolidation Agreement was had,
whether shown in that file or otherwise¥
A. I don't know. I haven't looked through this file.
Q. 0Jl what date was the merger referendum held in the
City and the County¥
A. It was on January 4, 1962.
Q. Will you state what the vote 6n the question of .Consolidation was in both the City of Virginia Beach and in
Princess Anne County for and against Y
Mr. Howell: Note our objection to the materiality of the
vote. People cannot make legal ~omething that is illegal.
A. In Princess Anne County the vote for: 7,476; vote
against the merger: 1,759. The total vote in the County:
9,235.
By Mr. Frazier:
Q. So-
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A. In thisDep.
Q. All right, go ahead.
6/10/64
A. In the City of Virginia Beach, for the
page 35 ] merger : 1,539; against the merger: 242. Total
vote in Virginia Beach: 1,781.
Q. Now, after the vote what action was taken by the court
regarding ~onsolidation 1
A. The first thing that took place, the election commissioners certified to the court the results of the election.
Q. Are they the same results that you just stated a moment
ago?
A. They are.
Q. And thereafter did the court enter an order of any kin.d Y
A. The court entered an order on January 8, 1962 and the
order was that the Sheriff(At this point there was a brief interruption, after which
the following occurred:)
A. (Reading) "It is ordered that the Sheriff's and Sergeant's returns, certified copies of the official ballot and
voting machine insert and canvasses of the returns of election which have been presented, be filed with the court." And,
No. 2, ''On January 1, 1963, Princess Anne County and the
City of Virginia Beach shall be consolidated into a City as
proposed in the Consolidation Agreement entered
Dep.
into by the County and the City subject to the
6/10/64
granting of a Charter by the General Assembly
page 36 J of Virginia. ''
Q. Now, Mr. FentressA. Just a minute.
Q. Excuse me.
A. It has: "Entered January 8, '62, Robert S. Wahab, Jr.,
Judge.''
Q. Subsequent to that date, was a Charter granted by the
General Assembly?
A. Yes, sir.
Q. Was that Charter the same Charter as published in the
newspaper prior to the referendum, or was it a different
Charter?
A. It was the same Charter. And I understand there were
some minor changes.
Q. Were any changes made insofar as representation on
the City Council were concerned 1
'
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A. No.
Q. Did the consolidation become effective pursuant to this
order and, if so, when Y
A. It became effective on January 1, 1963.
Q. Now, coming back to the election results, were the results, poll books and so forth, filed in your office as Clerk of
the Circuit Court?
A. They were.
Dep.
Q. Have you at my request prepared a summary of the election results by precincts in the
6/10/64
page 37 ) City and the County?
A. Yes, sir.
Q. Mr. Fentress, I hand you a sheet of paper entitled
"Princess Anne and Virginia Beach Consolidation Vote,"
with the date appearing at the top, January 4, 1962, and ask
you if this is the summary of the election results you have
just mentioned.
A. It is.
Mr. Frazier: I offer this in evid{1nce as Defendant's Exhibit No.2.
Mr. Howell: We object to it as being immaterial and irrelevant.
(The paper referred to was marked Defendant's Exhibit 2.)
By Mr. Frazier:
Q. Now, Mr. Fentress, with regard to this Exhibit No. 2,
I will ask you if you have determined the percentage of all
the voters in the City of Virginia Beach who voted on this
question who voted in favor of the consolidation.
A. In round figures, in Princess Anne County 81 percent
who voted for the merger; in the City of Virginia Beach
86 percent voted for the merger.
Dep.
Mr. Howell: So that this will be clear at this
6/10/64
page 38 J point, this is 81 percent of the people voting in
the election Y
The Witness: That is right.
Mr. Howell: And 86 percent of the people voting in the
election?
The Witness: That is true.
By Mr. Frazier:
Q. And what percentage of the total vote cast in the City
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and County voted for the consolidation T
A. 82 percent.
Q. How many voting precincts were there, altogether, in
the City and the County at that timeT
Mr. Howell: Do you want him to count the number of
precincts that are shown on this piece of paper? I mean is
that the question T We will A. In Princess Anne County it appears that there were
20 or 21 - (witness again looking at document) - 20; and
2 in the City of Virginia Beach.
By Mr. Frazier:
Q. Out of the total of 22 precincts, did any precinct vote
against consolidation T
A. No.
Q. Can you briefly indicate the trend of the voting in the
various precincts¥
Dep.
A. We can give you the trend in the different
magisterial districts, which is probably - prob6/10/64
page 39 } ably reflects what happens somewhat in each
precinct.
Mr. Howell: Just to save time -The Witness: I will give you Mr. Howell: Isn't the witness just saying that in Cape
Henry they have got 375 for and 215 against T Isn't he just
reading from the exhibit T
Mr. Frazier: No, I am not going to ask him to read from
the exhibit.
Mr. Howell: I mean you will be able to argue and write a
brief from this exhibit; but go ahea,d, maybe there is something you will add to it.
A. Kempsville District, 80 percent of the people voted
for the consolidation. Bayside District, 84 percent voted
for. Lynnhaven District, 78 percent voted for.
By Mr. Frazier:
Q. Are they the most heavily populated districts Y
A. That is true.
Q. And where did the least support for the consolidation
come from?
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A. Came from Blackwater.
Q. What percentage voted for it in BlackDep.
waterY
6/10/64
A. I don't have· - I haven't figured the perpage 40 ] centage but 35 were against, 77 for; 60-some
percent.
Q. Is that the least heavily populated district?
A. Yes.
Mr. Howell: vVe will stipulate that at Washwoods they
were 100 percent for.
The Witness : Yes, sir.
Mr. Frazier : Thank you.
By Mr. Frazier:
Q. Now, Mr. Fentress, turning to something else, I will
ask you how the turnout at this election compares in your
experience as custodian of the election records, with other
elections that you are familiar with in the County and City.
Mr. Howell: Such as the presidential election of 1962'
Mr. Frazier: 1960.
Mr. Howell: Are they uncontested? In the Virginia Beach
election of yesterday there were 122 people that voted at
Virginia Beach for two councilmen.
Mr. Frazier : Are you testifying in this case T
Mr. Howell : No, I am just trying to find
Dep.
out what the relevance is, taking some nebulous election maybe for dog warden or some6/10/64
page 41 ] thing.
Mr. Frazier: Mr. Howell, if you will let me ask
the question before you make your objection we will get
along much more quickly.
Mr. Howell: I object to it. It is immaterial, irrelevant, and
I ask you to continue subject to that objection.
Mr. Frazier: Will you read the question back to the
witnessT
(The last question was read by the reporter.)
A, It compares favorably with the presidential elections.
By Mr. Frazier:
Q. What was the total vote in the November 1960 presi-
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dential election as compared with the total vote on this
merger referendum?
A. In Princess Anne County Q. Why don't you just give the total in both the City
and the County, if you will, if you have it?
A. The merger total, 11,016. The presidential election
November 1960, 13,164.
Q. Has it been your experience since you have
Dep.
been Clerk that presidential elections turn out
6/10/64
more or less interest than local elections f
page 42 J
A. Always more.
Q. Is that true even in the case of contested
local elections f
A. That is true.
(At this point there was an off-the-record discussion,
after which the following occurred:)
By Mr. Frazier:
Q. Mr. Fentress, as Clerk of the Circuit Court of Princess
Anne County, in 1961, are you familiar with a suit styled
"Littleton B. Walker versus City of Virginia Beach and
the County of Princess Anne, seeking to enjoin the consolidation?
A. I know that such a case was filed, yes.
(At this point there was an off-the-record discuission,
after which the following occurred:)
By Mr. Frazier:
Q. I hand you what purports to be a bill of complaint in
that case.
Mr. Howell: I will agree that you have got some court
papers that are official papers of the Clerk's Office of
Princess Anne. You can get to that as quickly
Dep.
as you want to. I will agree that they are photostatic copies of official court papers of a lawsuit
6/10/64
page 43 J that was filed here to enjoin the consolidation.
I object to the materiality of some proceeding
that was instituted on the shadow of this election day.
By Mr. Frazier: ,
Q. I hand you, Mr. Fentress -
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Mr. Howell: You understand we are ready to agree that
these Mr. Frazier: I want to get him to identify them and put
them in, thank you.
Mr. Howell: I agree that he will identify them.
By Mr. Frazier:
Q. (Continuing) - the bill of complaint, the demurrer
and the combined opinion and decree of dismissal in that
case, and ask you if they are copies certified in your office
as true copies of those pleadings in the case of Littleton B.
Walker against The City of Virginia Beach.
A. They are.
Mr. Frazier: I offer these in evidence as Defendant's
Exhibits 3, 4 and 5.
(The documents referred to were marked Defendant's
Exhibits 3, 4 and 5.)
Dep.

By Mr: Frazier :
6/10/64
Q. Mr. Fentress, just in a word, what was the
page 44 ] outcome of that case?
A. It was dismissed.
Q. Was a notice of appeal from that dismissal ever filed
in your office Y
A. (Witness looking in a file)
Mr. Howell: Complaint for injunction I imagine was
academic after the election was held.
(The reporter asked Mr. Howell to repeat.)
Mr. Howell: It is represented as being a complaint for an
injunction. I assume that it was a moot question.
Mr. Frazier: Wait a minute.
Mr. Howell: I am putting an objection on.
Mr. Frazier: You didn't call it an objection.
Mr. Howell: I am calling it an objection. It is assumed
that it would be moot and academic after the election was
held. Don't interrupt my objection. You go ahead and ask
whatever you want to ask.
(At this point there was an off-the-record discussion,
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and the last question was read by the reporter.)
Dep.
A. It appears that no such appeal was noted.
6/10/64
page 45 ] By Mr. Frazier:
Q. Mr. Fentress, earlier in the course of your
examination I asked you whether to your knowledge a
copy of the Charter and Consolidation Agreement had been
published in addition to the publication that you referred
to. I hand you a page from the Norfolk Virginian-Pilot of
November 16, 1961, and ask you if that refreshes your
recollection as to publication.
A. It does. I do recall that it was published in the Virginian-Pilot of Norfolk-Portsmouth Newspapers.
Q. Do you recall whether that was or was not required
by the court proceeding¥
A. As far as I know it was not required.
Mr. Frazier: I have no further questions.
CROSS EXAMINATION
By Mr. Howell:
Q. How many times did you say it appeared in that
paper?
A. I don't know.
Dep.
Q. So far as you know, that is the only time
6/10/64
it appeared?
page 46 ]
A.· As far as I know, that is true.
Q. What is the circulation of the Virginia
Beach Sun!
A. I haven't any idea;
Q. It is a weekly paper, isn't it?
A. Semi-weekly.
Q. They don't have any newspaper boys delivering it in
Bayside or Kempsville, do they?
A. Rather it is bi-weekly, twice a week.
Q. Sir?
A. Twice a week.
Q. Twice a week. I say, they don't have any newspaper
boys delivering this paper in Bayside and Lynnhaven and
Kempsville, do they?
A. They do not have in Kempsville. I don't know about
Bayside.
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Q.
boys
A.
Q.
were

So far as you know, they don't have any newspaper
any place delivering it!
No.
Mr. Fentress, you attended the various meetings that
held concerning the question of consolidation!
A. Yes, sir.
Dep.
Q. And is it not true that the representation
that was made to the audience insofar as the
6/10/64
page 47 } principal motivation of consolidation was concerned was that it would protect the people of
Princess Anne County from any annexation, further annexation proceedings by the City of Norfolk!
A. That was one reason. Of course, Virginia Beach needed
to grow and had filed suits, two suits.
Q. To annex Princess Anne T
A. That is right.
Q. Do you know of any other principal reason that was
given to the people who attended these meetings or on the
radio and TV as to why it would be advisable for the City
of Virginia Beach and Princess Anne County to consolidate
or merge!
A. As I recall Q. .Just a little louder.
A. - we discussed - you mean from the standpoint of
representation T
Q. No, sir. I am asking you what people were told that
came to these various meetings as to why they should
merge or consolidate.
A. Well, they were not told at these meetings why they
should or should not merge.
Q. Weren't there debates? For example,
didn't Mr. Kellam debate Mr. Dudley Cocke!
Dep.
A. Not at one of the·se meetings of the com6/10/64
page 48 } mittee, no, sir.
Q. No, I am not talking about the committee.
I am talking about the people. Weren't there several mass
meetings held in different sections Y
A. Yes.
Q. What?
A. Yes.
Q. And there was a debate, wasn't there, between Mr.
Kellam - it was styled a debate; I think he won it very
handily but, nevertheless, it was styled a debate and it
featured Mr. Kellam speaking for the merger and Mr.
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Cocke speaking against the merger T
A. I think both brought out Mr. Frazier: Just at this point let us enter an objection to
that. It is rank hearsay and, Mr. Howell, you know perfectly well it is not a proper question for this witness.
By Mr. Howell:
Q. Did you attend these meetings T
A. I attended some of them.
Q. The ones that you did attend, what was the principal
explanation or reason given to the citizens that were there
to support this merger or consolidation T
Dep.
A. Specifically, Mr. Howell, I don't recall.
Q. Can you remember anything that was told
6/10/64
page 49 ) these people T
A. I can remember representation being discussed at the high school between Dudley Cocke and Mr.
Kellam.
Q. What was said there about representation T
A. Well, I think Mr. Frazier: I renew my objection. It is still hearsay and
you know it is not .a proper question.
By Mr. Howell:
Q. This is what you heard T
A. I recall very vividly that Mr. Cocke Q. That is all right. I will withdraw the question. Mr.
Frazier objected to this. Let me ask you this: You were very
much concerned about this situation T
A. No.
Q. The merger and consolidation, I mean.
A. How it affected me in my office, it wouldn't have affected
me one way or the other.
Q. I am not talking about how it would have affected your
office. I mean that you were a member of the committee T
A. No, I was not a member of the committee,
as I recall. I attended meetings but I Dep.
Q. You attended the meetings. Do you know
6/10/64
page 50 ) what was told to the general public, those that
-how many people do you reckon ever attended a
meeting of the general citizenry to get an explanation of
this merger Y
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A. I said I recall this meeting at the high school and I was
about to tell you that and you withdrew Q. How many people were there? You were at that me~ting.
A. Oh, I think the auditorium was pretty well filled.
Q. What would that meanT 5,000! 10,000?
A. No, close to 1,000.
Q. All right, sir. And what was told to you as a member
of that audience by the participants as to why there should be
a. merged What did Mr. Kellam say, for example?
A. For the welfare of the people of Princess Anne and the
City of Virginia Beach.
'
Q. And in what particular would their welfare be improved!
A. Right offhand I - I 'said I don't remember in detail,
but I do know the representation was discussed very much ·
at that meeting.
Q. The people that went to t'9e polls- the balDep.
lot is in this file ; that has been introduced in. A. Tha.t is true.
6/10/64
page 51 )
Q. - in evidence, I believe. I show you what
is entitled "Official Ballot," which I will ask you
to put the numeral "1" on so that I can refer to it in some
manner. Just put the numeral "1" on it.
A. She (referring to the reporter) has some one's there(marking).
Q. All right; you have put a Roman numeral I on a paper
that is called "Official Ballot." Was that the ballot that was
·
handed to the people who voted Y ·
A. It appears that way.
Q. And the only thing that they knew about this whole
proposition is stated in the question; the question was stated,
''Shall Princess Anne County and the City of . Virginia
Beach consolidate?"
A. I don't know.
Q. Well, look at the Official Ballot.
A. But you asked me whether that is all the people knew
and I don't know it. ·
Q. I see. That is all the ballot told them, at any rate?
A. Yes, sir.
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Dep.
6/10/64
page 25 ]

Q. Is that right, sir T

A. That is true. That is all that is on the ballot.

Mr. Howell: We offer in evidence as Petitioner's Exhibit 4, and without waiving our objection to this whole file, we offer in evidence just the ballot.
(The ballot referred to was marked Petitioner's Exhibit 4.)

By Mr. Howell:
Q. Is there any question in your mind, Mr. Fentress, but
what the majority of the people that were voting were voting
either to save themselves from further annexation or voting
against saving themselves from further annexation proceedings!
A. I can't say why they voted.
Q. Do you know why you voted for iU
A. Yes, sir.
Q. WhyT You as a resident of Princess Anne County, why
did you vote for itT
.
A. Because I think it is best for the people.
Q. You weren't in favor of further annexation by Norfolk,
were youf
A. I was not for it.
Q. You didn't think that was for the good for the people of
Princes Anne County, did youtT
Dep.
A. Of course not.
6/10/64
page 53]
Mr. Howell: I believe that is all.we have.
(At this point there was an off-the-record discussion, and
the following occurred :)
Mr. Frazier: It is stipulated by counsel, with the consent
of the witness, that signing of the deposition is waived by
Mr. Fentress.
VJ:RGINIA,
CITY OF NORFOLK, to-wit:
I, Mary B. Alfriend, a Notary Public for the State of
Virginia at Large, having qualified in the Corporation Court
of the City of Norfolk, Virginia, certify that the foregoing
deposition of Sidney S. Kellam and John V. Fentress were
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duly taken and sworn to at the time and place and for the
purpose in the caption mentioned, and that the signatures
of the witnesses were waived by counsel and by the witnesses.
Given under my hand this 15th day of June, 1964.
MARY B. ALFRIEND
Notary Public
My Commission expires
June 17, 1967
A Copy-Teste:
H. G. TURNER, Clerk.
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