IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7056

VIRGINIA :
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 16th day of October, 1968.
Criterion Insurance Company,

Plaintiff in error,

against
Grange :Mutual Casualty Company, Clyde
Salmons, William H . Buck, Richard J.
Attebury, Robert S. Campbell, Thomas C.
Burleson, Henry 0 . Mangrum, Melvin L.
Langfitt and Fred \V. McDaniel,
Defendants in error.

From the Court of Law and Chancery of the City of Norfolk
·w alter A. Page, Judge

Upon the petition of Criterion Insurance Company a writ
of error is awarded jt to a judgment rendered by the Court
of Law and Chancery of tlw City of Norfolk on the 1st day
of March, 1968, in a certain action at law then therein depending, wherein the said petitioner was plaintiff and Grange
Mutual Casualty Company and others were defendants; upon
the petitioner, or some one for it, entering into hond with
sufficient security befor e the clerk of the sairl Law and
Chancery Court in the penalty of $300, with condition as the
law directs.
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MOTION FOR DECLARATORY JUDGMENT
TAKE NOTICE that the Plaintiff, Criterion Insurance
Company, a foreign corporation authorized to conp age 2 r duct in surance business in the State of Virginia,
does her eby move th e Court of Law and Chancer y
of the City of Nor foik for a declaratory judgment under the
provisions of Title 8, Chapter 25 of t he 1950 Code of Virginia, a s amended, to con strue the provisions of an automobile
insurance policy sold by the Defendant, Grange Mutual Casualt y Company, to Fred W. McDani el, and to declare the
obligations of Grange ?v.Iutual Casualty Company thereunder
as well as the rights of this Plaintiff and th e other Defendants ther ein.
These rights and obligations have arisen in the foll owi ng
manner :
1. The Def endant, Fred \V. McDan iel, purchased automobile liability insurance policy No. 707708 from the Grange
Mutual Casualty Com pan~', Columbus, Ohio, which he renewed
December 1, 1963, to be effective until .June 1, 1964.
2. That Fred Vl . McDaniel rmid tl1e premium to William
K. Bookwalter, agent for Grange Mutual Casualty Company,
on November 21, 1963, and at that time informed the said
\Villiam K. Bookwalter that he, l\fcDanicl, was living in Nor folk, Virginia, and that the car to be in sured, a 1959 Chevrolet, was principally garaged and to be p rincipally used in
Virginia.
3. That on .Januar y 25, 1964, the ]959 Chevr olet owned hy
Fred W . McDani el, and insured by Orange Mutu al Casu alty
Company, was involved in an a11tomohile accident in the City
of Norfolk, Virginia, whil e it was heing driven by Melvi n L.
Langfitt with t he permi ssion of Fred \V. McDaniel.
4. That a s a r esnlt of this colli sion, snits have been fi lrrl in
the Court of Law and Chancer~r of the City of Norfolk against
Melvi n L. Langfitt, and Fred \ V. 1\fcDanirl, hy the fol lowing
persons: Clyde Salmon s (Docket No. R233) , William H . Buck
(Docket No. 8930), William J. Attehnry (Docket No. 8234),
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Robert G. Campbell (Docket No. 8931), Thomas C. Burleson
(Docket No. 8232), and H enry Mangrum (Docket
page 3 ~ No. 8237); all of these claims asserting damages to
the r espective Plaintiffs sustained as a r esult of the
negligence of Langfitt and McDaniel in the above described
accident.
5. That at the time of the accident, January 5, 19G4, the
policy issued by Grange ·M utual Casualty Company to Fred
vV. ~lcDanicl was in full force and effect.
G. rl., hat at the same time, the Criterion I nsurance Company
had in pffrct a policy of automobile insurance on a 1961
Che\Tolrt owned by its insured, Henry 0. Mangrum, being its
Policy ro. A-2-63-99. The car so in sured by Criterion was
being driven at the time of the accident by Defendant Burleson with the permission of H enry 0. Mangrum and therefore
Criterion's policy was in effect on the Mangrum vehicle;
which vehi cle was invoh-ed in the above mentioned accident
with the McDaniel car at the time it was being driven by the
Defendant Langfitt.
7. That the Criteri on In surance Company's policy included,
among other coYerages, unin sured motorist coverage, which
coverage would apply to, and be of henefit to, all persons
riding in the Mangrum car at the time of the accident, which
included the Defendants, Salmon, Buck, Attebury, Campbell,
Burlrson and Mangrum.
8. Th e Def endant, Grange Mutual Casualty Company, had
cieni ed coverage to Langfitt and McDaniel, which means these
Defem1ants would be uninsured motorists.
9. If the Defendants, Langfitt and McDaniel, are uninsured
motori sts, then the Plaintiff will he obligated to all of the
passengers, as w0ll as the driY0r in the Mangrum vehicle,
for any damages they might be entitled to collect from Langfitt and ~(cDaniel.
10. A genuine dispute exists hctwccn the parties hecause
the Plaintiff claims that the Defendant, Grange :Mutual Casualty Company, has wrongfully denit'd coYerage to the Defendants, Langfitt and McDaniel, and the Plaintiff
page 4 ~ further asserts that the Grange Mutual policy
should provide antomohilc liability insurance protection to the Defend ants, T;angfltt and McDaniel for all injuries and f1amages, within its policy limits, arising out of the
accicl('nt of .Tann ary 5, J964; wher eas, the Defendant, Grange
Mutual Casualty Company, asserts tl1at its policy docs not
provid e such protection.
WHEREFORE, t his snit is bronght, and the P laintiff asks
that the Court declare the ri ghts of all parties under the terms
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of this contract and gr ant other and fu rther relief as may be
just and proper.
CRITERION I NSURANCE COMPANY
By Robert :M. Furniss
Of counsel

--·

Filed in the Clerk's Office the 14 day of October, 1964.
Teste :
W. L. P rieur, J r., Clerk
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GROUNDS OF DE F ENSE
The defendant, Gr ange :Mutual Casualty Company, as and
fo r its grounds of defense to the motion for declaratory judgment filed herein and pursuant to an order of the Court of
March 15, 1965, requiring it to file r esponsive pleadings, as
and for its grounds of defense to said motion for declaratory
judgn1ent says :
1. That it admits the allegations of par agraph J and alleges
that the automobile described in Grange Mutual Casualty
Company Policy No. 707708 was a J 959 Chevrolet two-door
sedan, motor number S-A59N20Gl 4, hereinafter referred to as
the "insured automobile."
2. That it does not han• sufficient information r<'gar<ling
the truth or falsity of the allegations of paragraphs 2, 3, 4.
6 and 7 to either admit or deny the same, except to the extent
that it her einafter specifically denies any allegapage 37 r tions contained therein, and, thrrefore, calls for
strict proof of the all<'gations in such paragraphs.
3. 'rhat it denies th e allegations of paragraph 5.
4. That on January 5, 1964 the insnrrd antomohil(' was
in voh·ed in an antomohile accident in the CitY of Norfolk.
Virginia and that said insured automobile was h.eing operated
at the time of this accident by :Jfclvin L. Lan¢1tt withont the
permission, express or implied, of F red \V. McDaniel.
5. That Grange Mutual Casualty Company Policy No.
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707708, by reason of an endorsement thereto, which was in
full force and effect on January 5, 1964, expressly provided
that any insurance coverage provided by such policy should
not apply when the insured automobile was being operated
by any person other than the named insured or a member
of the named insured's family.
6. That at the time of the accident on January 5, 19G4
the insured automobile was not being operated by Fred W .
:McDaniel, the named insured, nor was Melvin L. Langfitt a
member of Fred W. McDaniel's family.
7. That Grange :Mutual Casualty Company Policy No.
707708 was not issued or delivered in the State of Virginia to
Fred W. :McDaniel but rather was issued and delivered to
Fred W. McDaniel in the State of Ohio.
8. That it has never been licensed by the State of Virginia
to engage in any insurance transaction or do any insurance
business in the State of Virginia and was not so licensed
on December 1, 1963 and that it in fact has never engaged
in any insurance tran saction or done any insurance business
in the State of Virginia and did not do so on December 1,
1963.
page 38 ~ 9. That it denies that the insured automobile
was principally garaged and principally used in
the State of Virginia at the time Grange "Mutual Casualty
Company Policy No. 707708 was issued and delivered to Fred
W. McDaniel.
10. That it admits that it has deni ed coverage to the defendants, Melvin L. Langfitt and Fred \V. McDaniel, for any
liability ari ~ing out of the accident of January 5, 1964 under
and pursuant to its Policy No. 707708 and denies that they are
entitled to any coverap;e unfler such policy of insurance.
11. That it denies that it has wrongfnlly denied coverage
to the defendants, Melvin L. Langfitt and Fred W. McDaniel,
and denies that it is required to provide any automobile liability insurance protection to tl1em or 0itlwr of them fo r any
injuries and damages arising out of the accident of January
5, 1964.
GRANGE MUTUAL CASUALTY
COMPANY
By James L. Mills, Counsel
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Court of Law and Chancery
Filed 4-5-65
By: W. K.

1\fcCror~·,

D. C.
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MOTION TO AMEND
The Plaintiff moves the Court to allow it to amend its Motion for Declaratory Judgment so as to add Paragraph Eleven
to the Motion to r ead as follows:
11. Th e Plaintiff furth er seeks damages from the Defendant Grange :Mutnal in the amoun t of $12,000.00, for
amounts it has expended in settlement oC claims a nd for attorn eys' fees incurr ed in the defense or the cases brought
against McDaniel and Langfitt, includin g in ter est f r om the
date of payment plus 121A~ per cent attorneys' fees allowed by
law for the collection of these damages.
CRITERION I NSURANCE COMPAl\TY

By R. :M. Furniss
Of counsel
Court of Law and Chancer y
Filed 4-12-65

By: ................................... , D. C.
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MOTION TO VACATE ORDER
AND TO DISMISS
The defendant, Grange Mutual Casualty Company, by
counsel, hereby moves the Court to dismiss this action on
the grounds stated in its motion to dismiss tiled h er ein on or
about April 7, 1967 a nd further moves the Court to vacat e
its order enter ed herein on May 4, 1967 on the ground that:
1. By its said order of May 4, 1967 the Court stayed fnrther proceedings in this cause for a r easonable length of
time.
2. At the time of the hearing, pursuant to which said order
of May 4, 1967 was entered, three r elated personal injury
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cases wer e set for trial in this Court on June 21, June 26 and
July 24, 1967. These cases were continued from their trial
dates for reasons unknown to tllis defendant.
:~ . The parties are at issue in this case, all of
page 54 ~ the evidence having been taken, a transcript of
the testimony having been submitted to the Court,
together with the briefs r equested by tl1e Court, and the
case is now in the breast of the Court subject to Hs order of
May 4, 1967.
4. A reasonable length of time has expired since the
hearing of April 7, 1967 and the rights of this defendant are
bf~ing prejuc1i.cecl by delaying the decision in this case.
GRANGE MUTUAL1 CASUALTY
COMPANY
By James L . :Jiills, Counsel
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Court of Law and Chancery
Filed Aug. 28, 1967
By: .............................., D. C.
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NOTICE
TO: Jack K. Moulton, p.d.
Board of Trade Building
Norfolk, Virginia 23510
James L. Miller, p.d.
1200 Maritime Tower
Norfolk, Virginia 23510
TAKE NOTI CE that at 9:30 a.m. on January 3 1968
counsel for plaintiff will appear in the Court of La.'w and
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Chancery of the City of Norfolk to request that the attached
Order to amend plaintiff's motion for declaratory judgment
be entered.
CRITERION I NSURANCE COMPA1TY
By R. M. Furness, Jr.
Of Counsel

"'

"'

"'

"'

"'

Court of Law and Chancery
Filed Dec. 19, 1967
By: ········· ········· ·· ·· ······-·· , D. C.
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ORDER
This case came on to be heard on the motion to vacate
order and to dismiss filed by the defendant, Grange :Mutual
Casualty Company, and was argued by counsel f or said defendant and counsel for Criterion Insurance Company on
September 5, 1967 ;
And it appearing to the court that as of September 5,
1967 ther e were pending in this court certain related personal
injury cases in which no jndgments have been enter ed but
that as of said date certain of these cases were set for trial
in October and December, 1967 and J anuary of 1968 ;
And it further appearing to the Court that the proceedings
in this case should be stayed for an additional reasonable
period of time pending a disposition of the r elated personal
injury cases, it is ADJUDGED. ORDERED and DECREE D
that the motion to vacate order and to dismiss of
page 58 ~ the defendant , Grange Mutual Casualty Company
be, and the same hereby is, OVERRULED, to
which action of the Court the said defendant, by counsel, clnly
excepts.
Enter this Order: 1/ 3/ 68
\;v.A.P ., Judge
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ORDER
On motion of counsel for the Plaintiff, it is ORDERED
that the Plaintiff be allowed to amend its motion for declaratory judgment to add Paragraph 12 as follows:
12. That on December 11, 1967, the case of Thomas C.
Burleson, the. driver of the Mangrum vehicle, against Melvin
L. Langfitt was tried in the Court of Law and Chancery and
the jury rend ered a verdict in favor of the Plaintiff, Burleson,
aguinst the Defendant, Langfitt, in the sum of $1,500.00; judgment was entered on the verdict that date, which judgment
has now become final and it has not been paid.
To which action of the Court the Defendant Grange Mlltnal
Casualty Company objects an<l excepts.
Enter 1/3/68
W.A.P .. Judg<'

•
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F'<'hruary 19, 196R

Mr ..James L. Miller
·williams, Cocke, Worrell & Kelly
Maritime Tower
?\T orfoll{, Virginia
i\fr. Robert M. Furniss, .Jr.
F urniss and Davis
Plaza One
Norfolk, Virginia
Re: Criterion In surance Company
v.
Grange Mutual Casualty Co., et al
Law Docket !' 9064
Gentlemen:
This will acknowledge receipt of your letters of January
18 and 25, 1968, and, after looking into this matter following
our conf<'rence. the court is of the opinion that the motion of
Grange Mutual Casualty Company to di smi ss this action
should hf' sustained.
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You will recall that the court previously entered an order
staying the proceedings, having ruled that until a judgment
was obtained, the suit could not be maintained. At that time
the court was of the opinion, and so indicated to counsel, that
upon obtaining a judgment, the uninsured motorist carrier
would be enti tled to proceed against the tort f0asor's liability
carrier who had denied coverage. The Supreme Court of Appeals ha,·ing now held to the contrary in G('neral Accident
Fi1·e and Life Asstwance Co·rp., Ltd. v. Aetna Casualty and
Swrety Corn1Jany, Record No. 6523, in its opinion rendered
January ] 5, 1968, it is obvious that this suit cannot be maintained. 'J1here can be no actual contron•r y or issue lwtwee>n
these parties as the liability is contractual and arises under
the Uninsured Motorist law after the liability of the uninsured motori st has been established, and the Supreme Court
of Appeals having held that the uninsnre(l motorist carrier
has no r econrse under the law agai nst the liability carrier, the
opi nion of the court would be merely ach·isory.
page 61 ~ An order carrying ont the foregoing and presening the exceptions of counsel for the plaintiff
may be presented at your conveniencE'.
Yours very truly,
Walter A. Page, Judge
WAP:meg
Court of Law and Chancery
Filed F eb. 19, 1968
By :H.L.

, D. C.
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ORDER
This action came on to be heard on the motion for declaratory judgment filed by the plaintiff; the several ground~
of defense which ask the Court to dismiss this action and
which has been filed by each of the defendants, except Fred
Y.l . McDaniel and Melvin L . Langfitt, each of whom is in
default as to this action; the motion to di smiss filed by the

-·
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defendant, Grange Mutual Casualty Company, which was
overruled by an order of this Court, entered on May 4, 1967;
the motion to vacate order and to dismiss filed by the defendant, Grange Mutual Casualty Company, which was overruled by an order of this Court, entered on January 3, 1968 ;
and was argued by counsel.
And it appearing to the Court upon a reconsideration of
the said orders of May 4, 1967 and January 3, 1968 that the
said motions to dismiss shoulcl be sustain ccl for
page 63 r th e reasons stated in its opinion of February 19,
J 968, it is ORDERED that the motions of the defendant, Grange :Mutual Casualty Company, to dismiss this
action he, and the same hereby arc, granted.
And it is fur ther ORDERED that the Clerk of this Court
remove this case from the docket.
To all of which action of the Conrt the plaintiff, Criterion
Insurance Company, by counsel, objects and excepts.
~nte>r

this Order 3/ 1/68
W.A.P., J ndge

James L. Miller, p.d.
R. M. Furniss, Jr., p.d.
Seen and excepted to :
Jack K. Moulton
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ASSIGNMENTS OF ERROR
(1) Under the law and the evidence in the case the Court
erred in granting Defendant Grange Mutual Casualty Company's motion to dismiss the cause of action.
(2) The Court erred in holding that this declaratory judg-ment suit cannot be maintained; and it f urther erred in
holding that there can be no actual controversy or issue between the Plaintiff and Grange Mutual Casualty Company.
(3) The Court erred in holding that its opinion in thls declaratory judgment snit would be merely advisory and that
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the uninsured motorist carrier, in this case the plaintiff has
no recourse under the law against the liability carrier .
CRITERION INSURANCE COMPANY
By R. M. Furniss
Of Counsel
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Court of Law and Chancery
Filed Apr 9 1968
By: W. K. McCrory, D. C.
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ASSIGNMENTS OF CROSS-ERROR
The defendant, Grange Mutual Casualty Company, assigns
as cross-error in the above case the action of the Court in
overruling said defendant's motion to quash service of process
by its order of March 15, J 965.
GRANG E MUTUAL CASUALTY
COMPANY
By James L. l\filler, Counsel
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page 71 ~
Court of Law and Chancery
Filed Apr 22 1968
By W. K. McCrory, D. C.
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A Copy- Teste:

Howard G. Turner, Clerk.
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