This case probably will be called at the session of court
to be held
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7307

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 14th day of October, 1969.
ALLEN EDWARDS, Administrator of
the Estate of H~R.MAN 'WILLIAMS,
deceased,

Plaintiff in error,

against
GENIE SYR.KES,

Defendant in error.

From the Circuit Court of Louisa County
Harold H. Purcell, Judge

Upon the petition of Allen Edwards, administrator of the
estate of Herman Williams, deceased, a writ of error is
awarded him to a judgment rendered by the Circuit Court
of Louisa County on the 1st day of April, 1969, in a certain
motion for judgment then therein depending, wherein the said
petitioner was plaintiff and Genie Syrkes was defendant; no
bond being required.
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RECORD

•
page 81

~

•

•

•

•

INSTRUCTION 1F

The Court instructs the jury that a table has been established in Virginia to be considered as evidence, along with
other evidence as to the health, constitution and habits to
show the life expectancy of any person whose life expectancy
needs to be established, and this table shows that a male person, age 8, which was the age of the plaintiff's decedent at the
time of his death, has a normal remaining life expectancy of
61 additional year s, and while this is not conclusive or binding upon the jury, it is to be received as evidence along with
all other evidence as to the health, constitution and habits of
the plaintiff's decedent in arriving at the amount of damages,
if any.

HHP

•
page 92

~

•

•

•

•

INSTRUCTION NO. 9

Virginia law recognizes that some accidents are unavoidable and if you believe from a preponderance of the evidence
that the accident giving rise to this suit was unavoidable as
to the defendant then your verdict must be in favor of the
defendant.

HHP

page 93

~

INSTRUCTION NO. 10

The mere fact that there has been an accident and that as
a result ther eof the decedent has been killed, does not of itself entitle the plajntiff to recover. In or der to r ecover
against Genie Syrkes the burden is upon the plaintiff to
prove by a pr eponderance of tl1e evidence that Genie Syrkes
was negligent and that any such negligence was a proximate
cause of tl1e collision.
And if the jury are uncertain as to whether any such
negligence has been thus proven by a preponderance of the
evidence, or if you believe that it is just as probable that
Genie Syrkes was not guilty of any such n egligence as it is
that he was, then you shall r eturn your ver dict in favor of
Genie Syrkes.
HHP
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~
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INSTRUCTION NO. 11

If you believe from the evidence that the decedent rode into
the path of the defendant's car at a time and under such circumstances that Genie Syrkes in the exercise of ordinary
care could not avoid colliding with him, and that the defendan t, Genie Syrkes, was not otherwise negligent, then you
shall find your ver dict in favor of the defendant, Genie
Syrkes.
HHP

page 95

~

INSTRUCTION NO. 12

Every operator of a bicycle who intends to turn, or partly
turn, from a direct line of travel, shall exercise ordinary care
under the circumstances, taking into consideration his age,
general intelligence, maturity and experience, to first see
that snch movement can be made in safety, and whenever the
operation of any other vehicle may be affected by such movement, shall give a signal for a distance of at least 100 feet
plainly visible to the driver of such other vehicle of his intention to make such movement.
And if yon believe from the evidence that the decedent
failed to exercise such ordinary care in the performance of
the foregoing duty, and was capable of negligence ; and if
you further believe from the evidence that any such negligence was the sole proximate cause of the collision, or that it
proximately contributed to canse it, then you shall find your
verdict in favor of the defendant.
page 96

~

INSTRUCTION NO. 13

The duty of the opera tor of a bicycle to exercise ordinary
care to keep a proper lookout, is not limited to looking forward, but requires the operator to exercise ordinary care
to look in any direction for vehicles, persons or conditions
which should affect his driving.
And if y ou believe f rom the evidence tl1at the decedent,
under all the circumstances existing at the time, including
his age, general jntelljgence, maturity and experien ce, failed
to exercise ordinary care to keep a proper lookout for the
conditions existing behind him, and was capable of negligence; and if you further believe from the evidence that any
such negligence was the sole proximate cause of the collision,
or that it proximately contributed to cause it, then you shall
find your verdict in favor of the defendant.
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•
page 102
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•
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INSTRUCTION 1B

The Court instructs the jury that the Court has found as
a matter of law that the defendant was guilty of negligence,
which was a proximate cause of the plain tiffs decedent's
death, and, unless you believe from a preponderance of the
evidence that the plaintiff's decedent was guilty of contributory negligence, as outlined in other instructions of the
Court, then you shall return your verdict in favor of the
plaintiff.
Refused

page 108

HHP
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r
ORDER

On :March 27, 1969, came the plaintiff, in person and by his
attorney, and the defendant, in person and came also the
Southern Mutual Insurance Company, by Counsel.
And, thereupon came a jury, Earl :K ·walker, Herbert D.
Winsett, Ray F. Reeves, Bobby L. Donovan, James T . Bibb,
Ellison W . Savage and Benny Earl Sharpe, who were sworn
well and truly to try tllC issue joined in this case, and the
presenting of the eYiclence haYing been completed on
March 27, 1969, the Southern :Jiutual J nsnrance Company
acting pursuant to section 38.1-381 of the 1950 Code of Virgin ia, as amended, moved the court to strike the Plaintiff's
evidence, and to enter summary judgment fo r the defendant
which motion the court did overrule to which action of the
court the Southern :Mutual Insurance Company objected and
excepted, and the matter was adjourned to March 28, 1969,
at which elate came the same jury and the tria1 resumed, and
the court did thereupon instruct the jury as to the law and
the jnry heard arp;ument of counsel and thereupon the jury
retired to the jury room to consider of its verpage 109 r diet and after sometime r eturned to the courtroom and delivered its verdict as follows:
"We, the jur~', on the issues joined, find for the plaintiff
and fix his damages at $1000.00.. ,
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Vle apportion the damages as follows :
To Lear Williams N elson-$500.00.
To Maxine L ee Will iams-$500.00.
After the court received and r ead the verdict, the plaintiff
by co1.msel moved the court to poll the jury, whereupon the
Clerk called each juror by name and the court asked each
juror if that was his verdict to which question each juror
an swered in the affirmative.
Thereupon the plaintiff moYecl the court to set aside the
verdict and to award a new trial on the grounds that the
amount of the award wa · inadequate, that the court misinstructed the jnry and. that the court committed errors during
the course of the trial to which objections had been made
and exceptions taken; and the court did overrule said motion
and entered judgment on the verdict. It is therefore considered of the court that the plaintiff recover of the defendant the sum of $1000.00 plns his reasonable costs herein expended plus interest from March 28, 19G9 until paid, and i t
is further ordered that the plaintiff after deducting proper
costs of administration, distribn tes the balance remaining
equally between Lear ·williams Je]son and :Maxine Lee Williams, and further it is ordered that the plaintiff make an
accounting to this conrt, in accordance with law, of the distribution of the recovery under this j1.1dgment; to which
action of the court the plaintiff ohj ected and excepted.
page 110

r Enter : 4/1/69
Harold H . P urcell
J udge

Seen:
J. Calvitt Clarke, Jr., pel.
Seen and objected to:
pq.
page 111

r

Seen, objected to and exceptions noted on the
grounds stated in the body of the foregoing
order, and, also, on tl1e fmtlwr grounds that tl1e order does
not properly show the motions mad e hy the plaintiff, by
counsel. and the exception s that the plaintiff desires to r eserve, those being that the plaintiff, by connscl, moved the
Court to set aside the jury \erdict as bcinp; contrary to the
law and the evidence and grossly inadequate, and to award

6

Supreme Court of Appeals of Virginia

the plaintiff a new trial on the issue of damages only, or in
the alternative, on all issues, which motions of the plaintiff,
the Court overruled, and entered judgment on the verdict, to
which the plaintiff, by counsel, notes the following exceptions:
(1) The jury verdict and the Court's ruling was contrary
to the law and evidence;
(2) The jury verdict was grossly inadequate, and should
have been set aside by the Court;
(3) The Court erred in giving and refusing instructions,
adverse to the plaintiff, to which the plaintiff noted his objections and exceptions, as are shown in the record;
( 4) The Cour t erred in admitting and r efusing to admit
testimony, adver se to the plaintiff, to which the plaintiff objected and excepted, as is shown in the recor d, particularly,
m permitting evidence befo1·e the jury that not only the
plaintiff's decedent was an illegitimate child, but the plaintiff's decedent's sister was an illegitimate child, but, also,
that the plaintiff's decedent's sister had given birth to an
illegitimate child, all of which was prejudicial to the plaintiff and improper; and
(5) For all other rulings of the Court adverse to the
plaintiff, to which the plaintiff duly noted his objections and
exceptions, as is shown in the record.
W. W. Wlutlock, p.q .
page 113
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NOTICE OF APPEAL AND ASSIGNMENT
OF ERROR
To: Honorable L. A. Keller, Jr., Clerk of the Circuit Court
of Louisa County, Louisa, Virginia.
Notice is her eby given that Allen Edwards, Administrator
of U1e Estate of H erman Williams, Deceased, appeals from a
final judgment r endered by this Court on the 1st day of April,
1969, and announces his intention of applying for a Writ of
Error to the Supreme Court of Appeals of Virginia.
ASSIGNMENT OF ERROR
1. The Trial Court erred in overruling plaintiff's Motion
to Set Aside the Jury Verdict as contrar y to the law and the
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evidence in the case, because the verdict was grossly inadequate.
2. The Trial Court erred in admitting the following evidence:
(a) That the plaintiff's decedent was an illegitimate child
of the plaintiff's decedent's mother, who was a statutory
beneficiary; (b) That the plaintiff's decedent's sister, who was
a statutory beneficiary, was an illegitimate child of the plaintiff's decedent's mother; and (c) That the plaintiff's decedent's sister had given birth to an illegitimate child prior
to her marriage to this child's father.
3. The Trial Court erred in refusing to grant plaintiff's
Instruction No. 1F, giving the jury the law on plaintiff's
decedent's life expectancy, as shown in the "Table of Life
Expectancy" in the Code of Virginia, Section 8-263.1.
4. The rl'rial Court erred in giving defendant's Instruction
No. 9 on Sudden Emergency, where the evidence clearly disclosed negligence on the part of the defendant, and at most,
the issue was for the jury to determine the defendant's negligence and the plaintiff's decedent's contributory negligence.
5. The Trial Court erred in refusing plainpage 114 ~ tiff's Instruction No. lB, holding the defendant
guilty of negligence as a matter of law, and in
giving defendant's Instruction No. 10 and defendant's Instruction No. 11, as the evidence disclosed the defendant
guilty of negligence as a matter of law, in that the defendant
admitted negligence, and the undisputed evidence showed defendant's negligence.
G. The Trial Court erred in granting defendant's Instruction No. 12 and defendant's Instruction No. 13, which were
Finding Instructions, placing duties on the plaintiff's decedent as if he wer e an adult, and applying improper duties on
the eight year old plaintiff's decedent.
Given under my hand this 28th day of May, 1969.
Allen Edwards, Admr., Etc.
By : W. W . V\TJ1itlock
His Counsel
W. W. Whitlock
Mineral, Virginia, 23117
Counsel for Plaintiff.

•
Filed May 29, 1969

•

•

•

•

L ois C. Radder, Deputy Clerk
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Transcript of all the evidence and certain incidents of trial
taken on the trial of the above styled action at law before
The Honorable Harold H . Purcell, Judge of the Circuit Court
of Louisa County and a seven-man jury, at Louisa, Virginia,
March 27, 1969.
APPEARANCES:
W. W. \iVhitlock, Esquire, counsel
for the plaintiff;
J. Calvitt Clarke, Jr., Esquire,
counsel for the defendant.
S. A. Cunningham, was duly sworn as Court Heporter.
page 2

~

Note : Prim to the conunencement of the trial
the Court and counsel for the respective parties
met in chambers; and
Thereupon,

The Court : I understood you had some matter you wished
to take up with the Court.
Mr. Whitlock : Yes, your Honor, I wanted to ask you to rule
on one of the features of the case.
The Court: All right.
Mr. Whitlock: As you ]mow from the preliminary discussions in this case the plaintiff's decedent is an illegitimate
child, and on e of the statutory beneficiarie. of the illegitimate
child being the sister of the plaintiff's decedent. Both of
these being children of plaintiff's decedent's mother.
We think that l1as no probative value in the facts of this
case and it should not be commented upon by counsel and
that no evidence should be brought into the case as to the
child's ille.qtimacy. \Ye don't object to it beinp; pointed out
that the child does not have a father, we don't think it would
be material. hnt. if defen!'e counsel thinks it is appropriate to
point ont that it doesn't have father I don't object to that;
but, I do ohj<'ct to bringing into tl1e case the fact that the
cl1ilcl is illegitimate; and, particularly that the
page 3 r plaintiff's decedent'::; sister and statutory beneficiary is illegitimate.
I don't th ink it has anything to do with the merits of the
case or the case in any manner, and we ask you to instruct
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Mr. Clarke not to comment on it in any manner before the
jur y, or ask any question in r eference to it.
~'he Court : Mr. Clarke7
Mr. Clarke : Tf y our Honor please, this is an action, which
arose under the old sta tute where they haYe the $40,000.00
death limit, and, where you recoYer for various items wl1ich
the statute lists. Some of them are, s11pport, care and aifection and those sort of things.
~rhe jury will be asked to pass upon those items. I am sur e
1\{r. vVJ1itlock is going to try and show tlmt th is was a ver y
homogenous family and all t hat was lost because this child
met his death ; that they had a very close family life and that
this kicl will be missed and tl1at sort of tl1 ing.
I think it would be a graYe injustice to Genie Syrkcs-and
let me sav this : H e is uninsured and stands l1ere bv himself
in this cal'e. Tt woulcl he a grave injustice to Genl.e Syrkes
not to he able to show the family relation ship, not only between the mother, who is one of the statutory beneficiaries,
and yom· H onor has now ruled that tl1i s half-sister, born of
another father, and also megitimatc, is one of the
pagP 4 ~ statutory beneficiaries, and not to be able to show
the true family relation ship as to the clements of
damage would be a gTa,·c injustice to thi s defendant.
\Ve are not trying to embarass anybody; we arc trying to
show that this is not the so rt of family where they haYc the
deep, abiding r elationship, and where they have feelings for
support and that sort of tl1ing that the nor mal fami ly wonld
have.

The Conrt : Gentlemen. The plain tiff, if this were a closely
knit family, could show it; and, T think the defendant can
show that it is not. So, the Court is not going to keep out
~hat e,·icl ence. I think that evidence is properly before the
Jury.
1\fr . \Vhitlock : vVe r espectfully except to the ruling.
J\1r. Clark0 : T am not s tue what tl1i~ sitnation is now. As
of S0pt0rnbcr, 19G8, when discover y depositions were taken,
we were told that this half sister was then twenty, which
wonld make her nnder twenty-one and nncl<'r !'Orne d1sahility.
The Court has now ruled o,-er our objection, that she is one
of the statutor y heneficic.u·jesThe Conrt : T don't know what th<' situation \\'ill he. J
don't know wheth0r the jnry will all ow her anyt11ing or not.
Mr. ·w hitlock: She is over twenty-one now.
Mr. Clarke : All right, that takes car of i t now.
page 5

~

Note : Ther eupon, the Comt and counsel came
in open court, where court was formally opened;
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Thereupon, both counsel for the plaintiff and counsel for
the defendant announced themselves ready for trial; and
Thereupon, the jury was called, sworn and examined upon
their voir dire and a panel of thirteen, free from objection or
exception was obtained; and
Thereupon, the list was handed to counsel f or strikes, each
side taking three strikes each, alternately beginning with the
plaintiff;
Thereupon, the r emaining panel of seven was polled;
Thereupon, the jury of seven was duly sworn to well and
truly try the issued joined;

•

•

•

•

•

~

J. W. CHANEY, the first witness called on behalf of the plaintiff, being first duly sworn, was examined and testified as follows :
page 7

DIRECT EXAMINATION
By Mr. Whitlock:
Q. Your name is Trooper J . W. Chaney, is that correcU
A. Yes, sir.
Q. And I believe you ar e a member of the Virginia State
Police, is that correct ~
A. Yes, sir.
Q. How long have you been employed as a Virginia State
Police Officer ~
A. Approximately five and a half years .

page 8

•

•

•

•

•

•

•

•

•

~

Q. And I believe y ou investigated the accident in which
the little boy, H erman vVilliams, was killed, did you not ~
A. Yes, sir.
Q. When did the accident happen 1
A. The accident occurred on April 14, 1968, on Sunday
at 11 A.M., in the morning.
Q. Where did it happen ~
A. This accident occur red .8 of a mile south of the LouisaSpotsylvania County line.

Allen Edwards, Admr., etc. v. Genie Syrkes
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J. W. Chaney
Q. The Louisa-Spotsylivania C01mty line is right there
where Holladay's Mill is on 719, is it not?
A. Yes, sir, the North Anna River.
Q. Would you tell the jury what you found from a physical
standpoint, when you arrived at the accident scene? Describe the facts and circumstances.
Q. When I arrived at the scene of the accident I found a
1960 Chevrolet Convertible, and also I found a bicycle; I
found the body of the deceased, there when I arrived. I ascertained the operator of the vehicle, I found the car was
operated by Genie Syrkes of Mineral, Virg-inia; I found that
the car belonged to Joe Syrkes of Mineral, Virginia.
Q. I s this Genie Syrkes sitting over here 1
page 9 ~ A. Yes, sir, that is correct.
Q. Did you have any conver sation with him
upon your arrival'
A. Some. He stated to me that he was driving the car and
they were his skid marks on the road.
Q. Wonld you describe the road as to the width and surface condition and type road it was Y
A. Th e road was a grade-a downgrade, straig-ht. The
surface condition was dry ; there were no defects to the road,
or apparent defects that I could see; ther e wer e no traffic
controls. It was open country; the weather was clear. The
road was a blacktop surface; and, it was daylight at the
tin1e. The width of th e road was si,xteen feet wide.
Q. Did Mr. Syrkes point out to y ou the brake marks that
he told von were his 1 Or how did he refer to them 1
A. Ther e were only one set of skid marks on the r oad, and
he said "these are mv skid marks".
Q. Hncl the car been moved when you arrived 1
A. Yes, it had.
Q. Do you know who moved iU
A. No, T don't.
Q. Would yon tell the jnry the length of these brake marks,
or describe the hrnke marks as best you can ?
A. The enti re lengtl1 of the brake marks from
page 10 ~ start to :finish were four hundred feet; they
started approximately in the left hand lane and
veered a little to the center and then back into the left lane
anrl thrn off on the left l'honlder.
Q. Did yon examine the area th ere to determine whether
there was :mvtl1ing on the roarl that might l1ave been a part
of eith er of these vehicles, the bicycle or the car, involved in
thi s accid ent?
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A. Yes, I did. There were paint flakes found; I found
paint flakes on the r oad and some pieces of the parking light
lens.
Q. \V"hat color were the paint flakes 1
A. These were red pain t flakes, the same color as the
bicycle.
Q. Could you determine, in matching the paint flakes and
the bicylce, whether or not the paint flakes came off the
bicycle?
A. I didn't go that far to match the paint flakes with th e
bicycle, t hey were both the same col or.
Q. Would you describe the damage done to the automobile
driven by Mr. Syrkes?
A. The damage to the automobile ·was to the left front
fender, bumper and parking light, the lens on the parking
light.
Q. Would you describe what you fmmd on the bumper 1
A. 'l'he bmnper was dented some. The parking
page 11 r light, itself, was hanging out and th e lens was
broken. There was also a dent on the fender.
Q. Was ther e any color from either of the vehicles on the
other ~

A. T here was some red paint smeared on the bumper on
the left fran t.
Q. What color was the car 1
A. ~rhe car was white.
Q. You said you found some glass, I believe, on the road
there, did yon determine where this p:lass came from ~
A. The glass appeared to be a parking light l ens.
Q. And yon saicl tlmt the parking light lens was broken
out of the Syrkes car, I believe?
A. Yes, sir, it was.
Q. vVhere was this debris, or these pieces of paint flakes
and the glass, in r eference to these brake marks 1
A. In reference to the brake marks this paint and debris
was forty-feet from where h e started to skid when h e firstwhere the brake marks first started to where I found this
debris.
Q. During the length of th ese brake marks did the car
ever leave the l1ard surface of the road~
A. Yes, it did . Right at the very last it went off on the
shoul der as it came to a stop; it got off on the shoulder on
the left hand side.
page 12 r Q. How many feet of the fonr 1mndred feet was
any part of the car off the hard surface~
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J. W. Chaney

A. It was off the hard surface, I would say, approximately
five or si..'\: feet.

•
Q. Would you describe any measurements you made at the
scene with ref erence to the location of the bicycle from the
point where you found the paint flakes and the glass ?
A. Let's see. It was 123-just a second-123 feet from
where I found the paint flakes and debris to where the rear
end of the bicycle landed. Tl1e bicycle was broken in two.
Q. How far was it to where you found the front end of the
bicycle?
A. It was 130 feet from where I found the front of the
bicycle.
Q. How far were the two pieces of the bicycle apart?
A. I didn't measure that, Mr. -Whitlock; I don't
page 13 ~ know.
Q. How far was it from the place you fonnd the
pai nt flakes and the glass to where the boy came to rest?
A. Tt was J 00 f eet from the point of impact-

:Mr. Clarke : If your Honor please, we have not fixed any
poin t of impact. I think he can say 100 f 0et from where he
found certain things, but he cannot state where the point of
impact was.
The Court : The jury has to determine 'vhere the point of
impact was. That is the rr:tson Mr. vVhitlock has had to take
some little time longer to fix the location of those obj ects.
The glass wa s ther e. Did you measure from that?
A. It was 100 feet from where I found the paint and debris
on the road to where the body was laying .

•
page 14

•

•

•

•
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•

~

•

I hand you a pictnre tl1at has been previously marked
Plaintiff's Exhibit 1, and I ask you to come over here and
show it to the jury and describe what it shows.
First, let me ask you if you took these pictures yourselH
A. T did.
Q. Do the pictures fairly depict or show what occurred 1
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A. Yes, sir.
Mr. Clarke: We have no objection.
Q. All right, Trooper, go ahead and explain the picture.
A. Gentlemen, this is a picture of the scene of the accident,
taken by me on the date the accident occurred. H ere you
have the skid marks on the road looking north, that would be
toward theN orth Anna River on the Louisa County line.
Q. This picture is looking in the direction from which
the defendant was driving, is that right ? Looking just like
he would be looking as he came down the road, is that corr ecH
page 15 ~ A. Yes, sir.
Q. And the picture shows some marks. Could
you tell the jury whose brake marks they are?
A. These are the brake marks of the defendant's car h ere.

The Court: That will be r eceived as Plaintiff's Exhibit 1.
Is there any objection to Plaintiff's Exhibit 2, Mr. Clarke?
Mr. Clarke : No, sir.
The Court: It will be received as P laintiff's Exhibit 2.
Explain to us what that shows, Trooper ?
A. This is the picture of the scene of the accident looking
south, taken from the opposite direction to the first picture
or that the first picture was taken. This shows the skid
marks where he left the edge of the pavement as he came to
rest.
3~

The Court : Mr. Clarke, will you look at Plaintiff's Exhibit
I s there any objection to thaU
Mr. Clarke : No, sir.

page 16
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•

~

Q. Number 4 is also looking in the direction that the defendant would have been looking as he came down the road,
is it not ?
A. Yes, it is.

Allen Edwards, Admr., etc. v. Genie Syrkes
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page 17 ~ Mr. Clarke: We have no objection to 5 and 6.
A. This isQ. Which one are you referring to 7
A. Both are pretty much the same.
The Court: They will be received as Plaintiff's Exhibits
5 and 6.
A. Number 5 and 6 are both of the vehicle-the defendant's
vehicle-they show the damage, show the damage to the left
front bumper and to the parking light being out and the
damage to the fender.

•

•

•

•

•

'rhe Court : This will be r eceived as Plaintiff's Exhibit 8.
Go ahead with your questions, Mr. Whitlock.
Q. Tell the jury what Plaintiff's Exhibit 8 shows Y
A. It shows the bicycle where it landed. This here is the
r ear portion of the bicycle and this here is the front portion.
Q. And, of course, that is the road out there,
page 18 ~ the road you travel on 7
A. That is the road you travel on.

•

•

•

•

•

The Court : All right, sir.
Q. Trooper, could you describe the distance from the road
that the body was laying?
A. It was 16 feet from the left shoulder.

page 19
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•
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~

Q. Did you ask the defendant, when you arrived, anything
about his speed prior to this accident7
A. I don't know whether I asked him or whether he tolcl
me.
Q. Did he make any statement in reference to his speed 7
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A. Yes, sir. His speed was thirty-five miles per hour, according to him.
Q. He told you at the scene that his speed was thirty-five
miles per hour?
A. Yes, sir.
Q. Did you ask the defendant any further statements or
did you ask him to give you a complete statement in reference
to the accident ?
A. He advised me that he didn't want to make any more
statements until an attorney was present.

page 20
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CROSS

l~~XAi\IJN A rriON

By :M:r. Clarke:
Q. Mr. Chaney, do yon recall testifying before in this case~
A. Yes, sir.
Q. Don't you r emember testifying before that when you
arrived at the scene that the bodv had been moved 1
A. Yes, sir, T think that T clid. I forget who it was but
somebody pointed out to meMr. Clarke: 1 didn't ask vou that.
:Mr. Whitlock: If your Iionor pl<>ase he is asking him for
hearsay evidence and I think he can explain his answer.
Mr. Clarke: Judge, you rnlecl on tJ1is before and ruled
that if l1e didn't see where the body was and was relying on
hearsay in making these measurements, and that, therefore,
this was proper cross examination.
The Court: Your question is proper. He has testified that
as far as he knows the bocly was mo,·ed prior to the time he
got there.

Q. So, yon don't lmo··w of your own knowledge
the body landed after the accident, do you 1
A. No, sir.
Q. This 100 feet you have been talking abont, you don't
know that of your own knowledge, do you 1
A. No, sir.

page 21

r w]lere

Allen Edwards, Admr., etc. v. Genie Syrkes

17

J. W. Chaney

Q. This hill that the defendant was going down was a
pretty steep or substantial incline, wasn't iU
A. This hill wasQ. The hill that Syrkes was coming over.
A. It wasn 't what you would call a real steep hill, it wasn't
-it wasn't a slight grade it was more of a medium grade .

•

•

•

•

Q. Trooper, when I asked you when you testified before:
Was it a pretty substantial or steep inclineV" You said,
"yes, sir." Is that correcU
A. I have since gone back and looked at this hill again,
Mr. Clarke, and I have changed my mind on the thing. I
don't think the hill is steep at all, I wotud say it would be a
medium grade.

page 22

~
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•

Q. Didn't you say, Trooper Chaney, when you testified in
Judge Cunningham's Court : "I would say it was kind of a
sharp incline." Didn't you say thaU And didn't you say
in reply to that question the last time, "Was it a pretty substantial or steep inclineV" You answered, "Yes".
page 23 ~ Those are your answers, aren't theyV

•

•

•

•

•

Q. Trooper, on both of those times your testimony was a
lot closer to the time when you investigated the accident,
weren t they?
A. Yes, sir, they were.
Q. Trooper Chaney, T want to ask you to look at some of
these exhibits. Come 11p in front of the jury, if you will, sir.
Let's look for a minnte at P laintiff's Exhibit number 1.
Now, you testified this is the direction in which Mr. Syrkes
was driv.inp;?
A. Yes, sir.
Q. And you testifi ed that the 400 feet of skid marks were
all hard brake skid marks?
A. Yes, sir.
Q. Isn't it true that one side started considerably-a con-
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siderable distance before the other one? Doesn't that picture
show it Y
A. Not a considerable distance. You can see it here.
Q. Did you measure itpage 24

~

•

•

•

•

•

A. There are faint skid marks on the left hand side, as you
see here, sir.
Q. Trooper, that is the right hand side.
A. I mean the right hand side. I am sorry.

•

•

•

•

•

Q. You have got that track going down the road, with the
exception of one little track, which I am pointing at with the
pencil, right at the dark right hand skid mark, isn't that
right1
A. Yes, sir.
Q. Those two tracks are all there were, there were no
other tracks were there 1
page 25 ~ A. You mean hcre1 And this little short one.
Q. And this little short one 1
A. Yes, sir.
Q. The car has swerved in there, hasn't iU
A. Yes, sir, the car has swerved.
Q. And in swerving like that, the back wheels don't track
the front wheels perfectly, do they?
A. No, sir.
Q. Now, sir, did you measnre-I think I asked you this but
I was inten.t pted-did you measure the difference between
the left hand skid marks, where it started dark and where
the right hand skid marks started dark?
A. No, sir, I didn't.
Q. y ou didn't.
Now, sir , I hand you Plaintiff's Exhibit number 2, and this
is the photograph that I think you said was looking back
up the hill Y
A. Yes, sir.
Q. Or in the direction from which Syrkes carneY
A. Yes, sir.
Q. Look at the left skid mark. I s this mark from this
point here to this point here, what you said was five or six
feeU
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A. Yes, sir.
Q. That is the five or six foot skid mark heret
page 26 ~ A. Yes, sir.

Mr. Clarke : Let the record show I am pointing out that
part off the hard surface.
Q. Doesn't the picture show that the skid mark on the
right is a little different length from the one on the left?
A. Yes, sir, I believe it does.
Q. One thing, so we won't make any mistake about it. On
Plaintiff's ExJ1ibit 8, there is an old automobile tire over
here, that doesn't have anything to do with your investigation, does it ~
A. No, sir, that was just laying there.
Q. ~rhat was just laying there1
A. Yes, sir.
Mr. Clarke: .All right, I think that is all. You may have
your seat.
Q. Did your investigation reveal, Mr. Chaney, that the
boy on the bicycle was going in the same direction that Mr.
Syrkes had been going 7
A. Let's see. The boy on the bicycle was crossing the road.
Q. He was crossing tlte road 1
A. Yes, sir.

page 27
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Q. That little skid mark, that you referred to in on e of
those photographs, that little short one. You couldn't identify
that as having been Mr. Syrkes' skid mark, could you 1
A. No, I couldn't.

Mr. Clarke: I think that is all.
RFJDIRBCT EXAMINATION
By Mr. Whitlock:

•

•

•

•

•
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page 29

r
•

•
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•

•

Q. Officer, proceeding in the direction, which the defendant, was, after he came over this hill crest, what was the
visibility from that point to the point where you found the
paint flakes and glass 7
A. Approximate 500 feet to a tenth of a mile .

page 30
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GENIE SYRKES, called as an adverse witness by the
plaintiff, being :first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION
By Mr. Whitlock:
Q. Your name is Genie Syrkes, is that correct?
A. Yes, sir.

page 31
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•

Q. You were the driver of this car that struck this little
Williams boy on the day ·we are talking about that this accident occurred, is that correct7
A. Yes, sir.

page 34
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Q. When this accident occurred you had just left your
home, is that correct1
A. Yes, sir, that is right.
Q. How far did y ou go from your home to this accident
scene7 How far is it from your home to this accident scene1
A. About a Jmlf of a mile.
Q. About a half of a mile, and how fast were you going as
you approached this accident scene1
A. About fifty-five or si.xty .

page 37
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Q. You said the speedometer on your car was broken 1
A. Yes.
Q. Was anything else wrong with your car, mechanicallyT
A. Not as far as I know.
Q. The brakes were working all right, were they not1
A. Yes, sir.
Q. And the tires on the car were good'
A. Yes, sir.
Q. They had good tread on them 1
A. Yes.

page 39
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Q. You were entirely familiar with the area' Yon knew
about the condit ion s that existed in that area, did you noU
A. That is rio·ht.
Q. You J.::new that there were a lot of children
page 40 ~ who lived in tl1e area ann children played in that
area, did yon noU
A. Yes, si r.
Q. Did yon take that in to consideration as you were approaching this accident scene1
A. Yes, sir. I ]mow chi ldren played along the road.
Q. I say, did you take that into consideration as you approached this accident scene1
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A. I seenQ. Did you think about the fact that children played in
this area and were on the road as y ou came down the road
toward this place Y
A. Yes, sir.
Q. You did think about iU
A. Yes, sir.
Q. Did it have any effect on the manner m which you
drove ?
A. No, sir, it didn't have any eff ect on me .

page 41
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Q. j1s you came over the hill at this accident scene I take
it that you saw the children on the r oad on these bicycles, did
you not ~
A. Yes, sir.
Q. You knew these children, did you noU
A. Yes, sir.
Q. You had ]mown them for years, had you no tv
A. Yes, sir.
Q. You knew that H erman Williams was a youngster in
the vicinity of eight years old, did you not ?
A. Yes, sir, I know it.
Q. You ]mew that as you approached this accident scene
and saw him ther e, did you not¥
A. Yes, I seen him ther e.

page 50
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Q. In the area where your car came to a stop the road was
straight and r elatively level, was it not ~
A. No, it was not level.
Q. It was a slight upgrade, was it not, where your car
came to a stop1
A. Yes, sir.
page 51 ~ Q. You had started going up grade 1
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A. Yes, sir.
Q. ·wher e your brake marks fir st started you wer e on a

slight down g r ade, wer e you noU
A. Yes, sir.
Q. And then you went through a level area at the bottom
of the hill1
A. It wasn't levelQ. It was level befor e you started back up grade, was it
not T
A. No.
Q. In other words, you are saying it came down a s light
down gr ade and then immediately star ted back up grade1
A. A little bit, yes.

•
page 53
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Q. After you came over this little hill and saw these children on the road how close were you to them when you first
saw them7
A. It was about 100 feet, something like that.
Q. About 100 f eet?
A . Yes.
Q. There was no other traffic on the road, nothing to block
your vision of these child ren as you approached them, was
there1
A . No, it wasn't no other traffic on the r oad, not as far as
I see.
Q. As you approached th e child1·e did you slow down any
at all 1
A. Yes, sir, I slowed clown.
Q. You whaU
A. Yes, sir, I slowed down.
Q. What did you do1 Take your foot off the gas or put
yonr foot on the brake, or what did you do 1
A. Bobby Coleman he was just about on the hill, before I
got to the hill.
Mr. Clarke : I can 't hear a word.
A. Bobby Coleman was nearly on the hill.
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Q. Bobby Coleman was on the road before you
got to the hill ~
A. Yes, sir.
Q. He was on the other side of the hill, wasn't he ~
A . Yes, sir.
Q. As you came over the hill and approach ed these children you smv him 1
A . I blowed the horn and Bobby Coleman waved at u s.
Q. I am talking about as you appr oached the children.
A. I blowed my horn at Bobby Coleman and got on the left
hand side of the road and blowed my horn at the kids.
Q. Bobby Coleman was on the opposite side of the hill
from wher e you saw these children, wasn 't he7
A. H e wasn't that much on the other side of the hill, he was
just about on top.
Q. And as y ou came over the hill y ou saw tl1e children, is
that correct?
A . Yes, sir.
Q. Had you seen Bobby Coleman befor e you saw the children?
A. Yes, sir.
Q. Did you wave at Bobby Coleman ?
A. No, sir, I didn't wave.
Q. Did y ou look at him 1
A. I saw him, hu t I didn't tnrn my head to look at him.
Q. You tooted the horn at him ~
page 55 ~ A. That is right.
Q. And aft er t hat you saw the childr en, is that
correct?
A. Yes, sir.
Q. Did yon slow up any when you saw Bobby Coleman 1
A. A little bit, not mnch.
Q. Did y ou slow up when you saw the children ~
A . Y es, sir.
Q. vVJ1at did yon do to slow np1
A. Took m y foot off the gas and hit th e brake.
Q. Yo11 hit th e brakes wl1en y ou fir st saw the childr en 1
A. Yes, sir.
Q. As yon approached tJ1r children did you continue to
brake the rar , or did y ou 11ave your foot on the gas 1
A . No, T didn't pu t my foot hack on the p;as.
Q. W11at is th at1
A. No, T didn 't pnt my foot hack on th e p;as.
Q. You didn't pnt yonr foot on your gas then again before
you passed the ch ildren ~
page 54
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A. No, sir, I didn't.

Q. Did you blow your horn at t hese children ~

A. Yes, sir, I blowed th e horn at them .

page 57
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Q. Mr. Syrkes, did you see this child af ter you struck it1
A. Yes, sir, I seen him.
Q. You saw him ~
A. Yes.
page 58 r Q. Did you see in which direction he wen U
A. I aint seen him right after I struck him. I
seen him after I backed up.
Q. Yon saw him after you backed up 1
A. 1 seen him after I backed up.
Q. You d idn't see him then after you struck him on the
highway before he came to r est 1
A. Yes, sir, I seen him.
Q. You did see him 1
A. Yes.
Q. Can you tell ns what direction he went after you struck
him1
A. J [e wen t right on over to tJ1e left hand side of the road.
Q. Did you see where he cam e to rest ?
A. No.
Q. Did you see anybody moYe his body after he came to
r est and before the police officer g ot th er e 1
A. No, I aint sta~·ed ther e. James T alley was th er e running his m onth and I jnst left and came on up the road-came
on home.

Mr. Whitlock : All righ t, wi tness with you .

•

•

•

•

•
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page 74

~

•
page 75

~

•

•

•

•

GENIE SYH.KES, recalled as an adverse witness by the plaintiff, was examined and testified
as follows:
DillECT EXAMINATION

By Mr. Whitlock:
Q. Mr. Syrkes, did your car have power brakes or normal
brakes on it? Do you know what power brakes are?
A. Yes.
Q. Did your car have power brakes or normal brakes¥
A. No, sir.
Q. It didn't have power brakes¥
A. No, sir.

page 76
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LINWOOD LEE DAVIS, another witness called on behalf
of the plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Whitlock:
Q. Your name is Linwood Lee Davis, is that correct¥
A. Yes, sir.
Q. Where do you live ?
A. Spotsylvania.
Q. What is your address¥
Q. Route 1, Box 89A.
Q. Mineral, Virginia 1
page 77 ~ A. Mineral.
Q. Do you live on Route 7191
A. Yes, sir.
Q. That is the road this accident happened on that this
boy was killed, is that correct ¥
A. Yes, sir.
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Q. Where were you at the time this accident happened 1
A. Where was I 1
Q. Yes.
A. In the car with Gene.
Q. How long bad you been with the d efendant, Genie
Syrkes, when the accident happened 1
A. About an hour and a half, something like that.
Q. At the time you all came down the road where had you
left from ?
A. From Genie's house.
Q. Genie's house 1
A. Yes, sir.
Q. And Genie was driving ?
A. Yes.
Q. Could you tell us how fast he was going as he came over
this hill approaching the accident scene 1
A. I would say between sixty and si.xty-five, something
like that.
Q. Do y ou drive a cad
page 78 ~ A. I can drive, but I don't drive.
Q. How long have you known how to drive a
car?
A. About a year or ,so.
Q. As you came over the hill and approached the accident
scene was anything said by either of you?
A. Sir?
Q. As you came over this hill and approached these children was anything said by either of you?
A. Yes, sir1 I told him to watch them children.
Q. What d1d Genie say?
A. H e didn't say nothing that I can recall.
Q. What did he do in r eference to his speed as he approached these children 1
A. He lightened up off the gas.
Q. What did he do as he came on closer to them 1
A. Well, after he thought he could pass, he-you lmow~
kind of started to speed up.

page 79
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Q. Do you lmow what happened to the little boy that was
struck as you all approached 1 What happened there1
A. What happened 1
Q. Yes, as you all approached.
A. Well, when the boy started across-came acr oss the
road, Genie put-slammed on brakes.
Q. Do you know what caused the boy to come across the
road ~

A. No, sir, I don't know exactly what caused him to come
across the road.
Q. Did Genie Syrkes blow }tis horn as he approached this
boy~

A. Not to my knowing, I didn't hear any.
Q. \Vas ther e anything going on that would have kept you
from hearing it1
A. No, sir.

•
page 80
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CROSS EXAMINATION
By Mr. Clarke :
Q. \iVhen you all were driving up the road was Genie
Syrkes driving on his right hand side of the road 1
A. Sir1
Q. Was your car being driven on the right hand side of
the road as you came up to this hill1
A. Yes, sir.
Q. 'When did you first see these boys in relation to the
hill1
A. Righ t as we came over the hill.
Q. About how far were they in front of you 1
A. 0, about nve or s:L~ car lengths.
Q. And what side of the road were they on 1
A. What side 1
Q. Yes. Were the boys on the bicycles 1
A . On the rjght.
Q. Were they side by side or was one ahead of tlw other 1
A. They were side by side when we first came over the
hill.
Q. Then what happened ?
A. When the car came over the hill they went back over to
the right side.
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Q. What was that ?
page 81 ~

•

•
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A. \Veil, they took and went to the right side of the road,
and just abont the time Genie got just about even with them
the boy switched back like that, and that is when Genie
slammed on brakes.
Q. Did G-enie go on the left side of the road to get ready
to pass them 1
A. Yes, he switched over to pass them, you know.
Q. ·when they were side by side did one of them get ahead
of the other before the other crossed the road in front of
him ?
A. Yes, sir.
Q. And the one that crossed over in front of him, did he
make a sudden turn 7
A. Yes, sir.
Q. Did he get any signal or any warning that he was going
to turn? Did he give any signal or any warning that he was
going to turn 1
page 82 r A. No, sir, I didn't see him give no warning.
Q. How close was Genie Syrkes to him when he
made that sudden turn ~
A. About from here to that bench back there.
By the Court :
Q. The back seat in the Court Room 1
A. Yes, sir.
By Mr. Clarke :
Q. ·w hen the boy made the turn in front of him 1
A. Yes, sir.
Q. That is when Genie Syrkes put on his brakes1
A. Yes, sir.
Q. Did he put them on hard ?
A . Yes, sir.
Q. What part of the car hit the bicycle?
A. The left fender.
Q. And how far-did you see what happen ed to the boy on
the bicycle 1
A. Yes, sir.
Q. Did Genie go on down the hill and stop and then back
up to where approximately the boy was 1
A. Yes, sir.
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page 83
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REDIRECT EXAMINATION
By Mr. Whitlock:

•

•

•

•

•

Q. Did Genie Syrkes apply brakes at all before this child
cut out in the road 1
A. Yes, sir, he touched his brakes when he slowed, I reckon
he did, you know.
Q. Is that before he speeded up again 1
A. Yes, sir.
Q. Did he apply them a second time after he speeded up f
A. Yes, sir.
Mr. Whitlock: That is all.
page 84

~

By the Court:
Q. As you approached the hill, as you went
over could you see the children as you approached the hill 1
A. Yes, sir.
Q. You could see them even before you came over the hillT
A. No, sir, you couldn't see them until you came over the
hill.
Q. When you got over the hill how far do you say the
children were in front of you 1
A. About SL"X or seven car lengths in front of us when we
came over.

page 85
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By Mr. Whitlock:
Q. Was your car on the left side of the road or right side
of the road when it struck this child 1
A. On the left side.
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Q. And the left side of the car struck him 1

A. Yes, sir.

Q. Where was the little boy on the road then when he was

struck1
A. SirY
Q. Where was the little boy on the road when he was
struck ?
A. He was crossing over to the left side.
Q. At the time he was struck was he on the left side or
right side?
A. The left side.
Mr. Whitelock: That is all.
RECROSS EXAMINATION
By Mr. Clarke:
Q. The other
A.
page 86 ~ Q.
A.

bicycle was still on the right side, wasn't itT
Yes, sir.
He was still riding down the right side!
Yes, sir.

Mr. Clarke: All right, that is all.
REDIRECT EXAMINATION
By Mr. Whitlock :
Q. Was he still on the hard surface or on the shoulder?
A. I would say on the hard surface. I didn't exactly see
the other boy when this boy came across the road .

•

•

•

•
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JAMES TALLEY, another witness called on behalf of the
plaintiff, being first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION
By Mr. Whitlock:
Q. Your name is James Talley, is that correct7
A. That is correct.

•
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•
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page 87
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Q. Do you mean that you drive a tractor-trailer?
A. A tractor-trailer.
Q. vVho do you work for 1
A. Goodwin Brothers, Mine Rtm.
Q. How long have you been working for them~
A. Well, I guess about twenty-six or seven years, may be
twenty-eight. I disremember.
Q. Do you live near this accident scene where this Syrkes
boy had an accident and this little "'Williams boy was killed 1
A . It was right across from me.
Q. Were you at home on the day that this accident happened'
A. I was.
Q. Wl1at, if anything, first attracted your attention to this
occurrence 1
A. Well, I was sitting in the front room and I heard this
car coming down the road and the next thing I heard was
the wheels sliding and I jumped up and I run to the door and
just as I run to the door that is when I heard t he crash;
that is when I seen the bicycle and little boy, seen
page 88 ~ it knock him off the side of the road.
Q. What was the car doing when you firs t heard
it ~

A. What was it doing?
Q. Yes.
A. Well, just running along, if tlu1t is what you mean. What
was he doing~
Q. I want to know what you heard. If you could tell us
wJ:1at you heard 1
A. I heard the car coming down the road.
Q. How far is your house from where Genie Syrkes lives 1
A. I imagine about a quarter of a mile. I imagine just
about a quarter of a mile, I reckon.
Q. Did you see Genie Syrkes' car when it came to a stop'
A. Had I seen it '
Q. Did you see any brake marks on the road after his car
came to a stop 1
A. Yes, 1 seen the brake marks.
Q. Were those brake marks on the road prior to this accident or before this accident happened~
A. Not to my knowing they wont.
Q. Did you see the body of the Williams boy there on the
road after the accident happened '
A. Yes, I did.
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Q. Had anybody moved the body before the

page 89

r officer got there or the State Police¥
A. No, sir, they .hadn't.
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Q. What did you see af ter you heard the tires cr y in reference to the child ?
A. I heard the crash and then I seen the bicycle and little
boy when it knocked them off the side of the road.
Q. Can you describe what you saw ?
A. All I see, I seen this lit tle boy rolling-it
page 91 r knocked him off the side of the road, if that is
what you mean. That i.s all I saw.
Mr. vVhitlock: ·w itness with you.
CROSS EXAMINATION
By :Jir. Clarke :
Q. Did you have your front door open ~
A. Yes, sir, it was warm.
.
Q. Ther e wasn't anything unnsual abou t the sound of Mr.
Syrkes' car coming down the road, was ther e1
A. No, I wouldn't say it was nothing unusual.
Mr. Clarke : That is all.
A. I wouldn't say it was nothing unusual.
Mr. Clarke : That is all I have.
REDIRECT EXAMINATION
By Mr. Whitlock :
Q. Ar e you describing the entire time you heard it as being
nothing unusual, Mr. Talley?
A. I don't understand.
Q. Are you saying the entire time you heard the car coming that ther e was nothing unusual?
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A. The tire time?
Q. The entire time. The whole time.
A. I mean nothing but the car left off, I heard it coming
down the road.
Q. What do you mean left off 7 You heard it
page 92 ~ left off?
A. Well I heard the car when it taken off and
come down the road. I don't see nothing unusual about
that.
Mr. Whitlock: That is all I want to ask.
RECROSS EXAMINATION
By Mr. Clarke :
Q. Are you saying it left off fast by using that word left
off? Or that you just heard it coming down the road?
A. I mean I don't know how fast he took off or nothing like
that.

•

•

•

•
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Q. You aren't claiming that there was anything about the

sound of his automobile that indicated he was
going fast, are you 1
A. Reckless driving or nothing lil{e that, I aint
saying that.
page 93

~

•

•

•

•

•

Q. You aren't claiming from anything you heard that he
was drivinJ? fast, are you 1
A. No, s1r.
Mr. Clarke: That is all.
The Witness Stood Aside.
ALLEN EDWARDS, a witn ess in his own behalf, being
first duly sworn, was examined and testified as follows:
DIRECT EXAMI NATION
By Mr. Whitlock:
Q. Your name is Allen Edwards, is that correcU
A. Yes, sir.
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Q. How old are you, Mr. Edwards1
A. S:L-xty.
Q. "'Where do you live now 1
A. Meadow, Georgia.
Q. Where were you living at the time this accipage 94 r dent occurred'
A. I was here on 719, Route 1, Box 76.
Q. Was Herman Williams living with you 1
A. Yes, he was.
Q. How old was Herman at the time this accident occurred 1
A. He was a little over eight, just a few weeks.
Q. Did Herman go to school?
A. Yes, sir.
Q. How did he get along in school 1
A. Well he was recommended very high in his class from
what his teacher give me the information.
Q. What grade was he in 1
A. He was in the second. When he come six, he come six
right after school opened and he lost a term .

•

•

•

•

•

Q. How long had Herman lived with you, Mr. Edwards?

A. Well, he was three months old when I taken him.
Q. How come him to live with you 1
A. Well, his mother went off working and she didn't have
anybody to take care of him but me, I married her sister and
I took him and took care of him.
page 95 r Q. Whose sister did you marry?
A. His mother's.
Q. You married his mother's sister?
A. Yes, sir.
Q. How long had you been living in this location in Louisa
County?
A. I believe I come down here in '64, It was-I will not be
exact, I have actually forgot my dates.
Q. Approximately how long had you been living there 1
A. About si.-x years, I reckon something like that; approximately six.
Q. Had Herman Williams lived ·with you during that entire
time there?
A. Yes, sir.
Q. Did Herman have any bro ther or sister?
A. He had one half-sister.
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Q.
A.
Q.
A.
with
Q.
A.
Q.

What is her name1
L eah May vVilliarns.
Did she live with you~
Most of the time, except a few years ; she star ted living
me when she was five.
Let's say from the time that Herman was born 1
Oh, from the time he was born she did.
She lived with you~
A. Yes, sir, until she got married.
page 96 ~ Q. She is married now ¥
A. Yes, sir.
Q. At the time this accident occurred where was she living¥
A. She was living up about a couple-about a mile and a
half this side of me. She had got married.
Q. How long had she been married 1
A. I imagine-. To tell you the truth I don't !mow.
Q. Could you describe the r elationship between Herman
and his sister, L eah 1
A. I found them very close because they got along good.
She visited very often. She liked him and he liked her.
Q. What was their relationship when she lived in your
home~

A. It was fine. She would take him out and see to him having fun; it looked like she enjoyed it.
Q. Did Herman know how to ride a bicycle1
A. You say he done which 1
Q. Did H erman know how to ride a bicycle.
A. vVell, her and I took and told him.
Q. How long had he been riding a bicycle 1
A. He had been riding two years, I imagine, when he got
killed.
Q. Do you know ·where he was going on the bicycle the day
he got killed 1
A. I sure don't, becausepage 97 ~ Q. Do you know wher e l1e was going¥
A. No, sir, I don't.
Q. Where were you when this accident happened 1
A. I was in the back, I belieYe I was cleaning up the car, at
least I was when I found out about it. I had just walked out
the back, I probably was in the house at that time, but at the
time I got the message I was out in the back.
Q. Could you describe this neighborhood as to the number
of people or houses where this accident happened 1
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•
page 97A

•

•

•

•

•

•

•

•

~

A. It was, I would say, seven or eight house right in that
ar ea, and all the people has got right smart childrens.
Q. Did you qualify as Administrator on this estate1
A. Yes, sir, l did.
Q. And you are acting as Administrator of this estate in
this case, are you not ~
A. Yes, sir.
Mr. ·w hitlock: 'l1hat is all.
CROSS EXAMINATION
By Mr. Clarke:
Q. Do I understand that the mother of the boy that got
killed is your wife's sister, is that right ?
A. Yes, sir.
page 98 ~ Q. Then, you are no blood relation at all, that
is correct, isn't it 7
A. Yes, sir.
Q. What is your wife's sister 's name, the mother of this
child that got killed~
A. Maxie Lee Williams.

•
Q.
A.
Q.
A.
Q.

A.
Q.
A.
Q.
A.
Q.

A.
Q.

A.

•

•

•

•

How many children did Maxie Lee Williams have?
Two.
Wha t is the name of the oldest child 1
Leah May Williams Nelson, n ow.
Where was she born 1
Meadow, Georgia.
Was she illegitimate 1
Was not married, you mean 1
Yes, sir.
Yes, sir.
Do you kn ow who her father was 7
I have seen him, yes, sir.
How old is she 1
She is a little over twenty-one.
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Q. A little over twenty-one now1
A. Yes.
Q. How old was she when she got married '
page 99 ~ A. Seventeen.
Q. So, she had been married for four years, is
that right1
A. Something like that.
Q. Did she move away from your home af ter she got married 1
A. Yes, sir.
Q. So, at the time this little boy had this accident she had
been away f rom your home for over three years 1 She had
been away from your house1
A. Not quite three years, no, sir, I wouldn't think so.
Q. The accident happened a year ago, didn't it1 It happened a little less than a year ago, it happened in April '68,
didn't it?
A. vV ell, yes, it did.
Q. She was married when she was seventeen, that is four
years differ ence in her age. She has been married four
years, hasn't she 1
A. It must be, because her age-she was seventeen. I
haven't been keeping up with it.
Q. They hadn't been living in the same hou se together
for four years, had they?
A. Not since she married, no.
Q. You supported the boy, did you not 1
A. I did so, no more than they come and give
page 100 ~ him presents and things.
Q. I think you said once before that you supported him ninety-nine per cent, is that correct 1
A. I would say something like that.
Q. Do you know who the father of Herman was, the boy
that got killed 1
A. Well, I know who it was •Say to me. I couldn't say, I can
only go by what she said.
q. Didn't you say before that Maxie Lee ·w illiams t old y ou
two different names 1
A. I don't think so. She haven't t old me but one because I
told you I didn't lmow him, who he was.
Q. On page 4, Line 15, of your deposition, tell me if these
questions weren't asked you and your answers then, when
we took your deposition last September ?
You were asked: "\\Tho was the father of H erman WilHams1" Your answer: "That is the $64.00 question." The
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next question: "You don't know?" Your answer: "I know
who she said at one time and then she changed." Isn't that
your answ3r?
A. She hasn't never changed it.
Q. Do you deny that you said so when we took your discovery deposition up here in Court on September 24, 19681
A. She aint never changed. If I said it I made a mistake
there myself.
page 101 ~ Q. Do you deny you said thaU
A. I don't say I did and I don't say I didn't.
Mr. Clarke : Can we agr ee without putting the reporter
on ?
Mr. Whitlock: vVe agree he might have .said it. He agreed
that he might have said it, but if he did say it, he said he was
in error..
Mr. Clarke: I take it that you agree that is in the record.
Mr. \Vhitlock : I told you I would agree that is what the
\ecord shows.

Q. Leah and Herman had different father's didn't theyt
A. Yes, sir.
Mr. Whitlock: We reserve the point on all these questions
ac(!ording to our previous position.
Q. Can you tell us how old Herman was when he came to
live with you~
A. Three months.
Q. And he lived with you constantly since that timet
A. Yes, sir.
Q. And the only contact his mother has had with him have
been occasional visits, isn't that right ?
A. She stayed with me herself about a year
page 102 ~ before I came to this part of the countr y.
Q. Wher e was that?
A. Up in Arlington, Virginia.
Q. I didn't catch awhile ago where you live now.
A. Meadow, Georgia.
Q. When you left Arlington she didn't live with you 7
A. That is right.
Q. But you left with the boy?
A. Yes.
Q. How old was Leah when she came to live with you 1
A . She come when she was five; she lived with me until she
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was about eight, I imagine, or nine, approximately. Then, she
went back to the home of her Uncle and lived with him until
she was ten or twelve, I disremember to be exact, and then
come back with me and lived the rest of the time until she
got married.
Q. She lived with you from the time she was ten to twelve
until she was seventeen 1
A. Yes, sir.
Q. That would be somewhere between seven and five year s 1
A. Right.
Q. And this boy was eight years old when he died?
A. Yes, sir .
Q. So, he must have been five when she moved
page 103 ~ out of your house1
A. Now, I wouldn't say for sur e just exactly
the age.
Q. But it is about that age 7
A. Somewher e along there.
Q. Now, during this time that she was living with you, before she got married, isn't it true that Leah didn't live with
yo11 for awhile ~ Didn't she go and live with Syrkes~
A. She stayed with him a week o1· two.
Q. Didn't )·ou kick her out of the house because she got
pregnant 7
A. No, I didn't. She was not pregnant, and she went out
to stay with her mother a week or two and when she came
back-in other words, she came backwards and fo rwards.
Q. Do you meanA. Sometimes she spent a week or two up there and then
she would come back.
Q. Yon are denying that you wouldn't let her in your
house 1
A. I never did.
Q. Yon deny you kicked her out¥
A. Yes, sir.
Mr. Whitlock: I object to this.
The Court: Overruled.
Mr. \iVhitlock : I note an exception.
Q. You are denying she had to go to live with Syrkes'

A. She went and lived there, but she didn't
.h ave to.
Q. You deny she had to call her mother up to
take her up there with her~
A. I don't know nothing about that.

page 104

~
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Mr. ·w hitlock : I object to Mr. Cla r ke's infer ence, when
there is no testimony to that effect.
The Court : The objection is overruled.
Mr. \iVhitlock : I note an exception.
Q. This boy, Herman, was a good bicycle rider, wasn't he1
A. I guess he was.
Q. You observed him, you were retired, weren't you~
A. I wasn't r etired then.
Q. Sir'
A. I wasn't retired then.
Q. This is the second two-wheeler he had had, wasn't it ~
A. Yes.
Q. And with specific r egard to riding a bicycle you told
him how to ride a bicycle and obey the traffic laws, didn't
you?
A. I tried to.
Q. You taught Jilin to ride on tl1e right hand side of the
road, didn't you ~
A. Yes, sir.
page 105 ~
Q. You tanght him to make signals when he
was going to turn, didn't yon 1
A. When they get scared you can't tell what they a r e going
to do.

page 106

•

•

•

•

•

•

•

•

•

•

~

Q. You don't know anything about the circumstances other
than what you have been told 1
A. No more than the car passed my house.
Q. You don't know anything about how the accident happened, do you'
A . No, sir.
Q. I asked you wl1ether you didn't tell hjm or teach him to
make a signal when he intended to turn left1
A. I did.
Q. You did. All right. I believe that y ou-. Let me a sk
you this : This yotmg fellow had driven your tractor some,
had he noU
A. Yes.
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Q. And he had driven it up to the store and places like
that, hadn 't he1
A. Yes, sir.
Q. And so you taught him all about that, about driving a
tractor, as well as bicycle, didn't you 1
A. Yes, sir.
Q. Now, did Leah ever contribute any support to the boy1
A. Not no support; if she had something to give him she
give it to him.
page 107 r Q. She had children of her own, didn't she 1
A. Yes, sir.
Q. How many children did she have1
A. Right now she has got three.
Q. Does she work1
A. No, sir.
Q. How old is her oldest child ?
A. I don't know.
Q. Pardon me.
A. I don't know, I couldn't give y ou an answer on that.
I remember when the child was born, but I don't know how
old it is, actually.
Q. How about giving us an estimate 1

Mr. W11itlock: If your Honor please, we submit that this
is not material.
The Court: I don't see the materiality. It may be. W110 is
Leah?
Mr. Clarke : That is the half sister of the deceased.
The Court: The objection is overruled. Go ahead.
Q. How old is the oldest child 1
A. I don't know.
Q. You are a close knit family, you ·Say, and the child lived
with you and all these things~

Mr. Whitlock: If your Honor please, I think
Mr. Clarke ought to ask the question and not
argue with the witness.
The Court: The objection is overruled. This is cross examination.
Mr. Whitlock: I note an exception.
page 108

Q. This relationship you described to the jury, you don't
lmow how old Leah's oldest child is 1
A. That is right, I haven't been keeping up with it.
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Q. I don't like to do this, but you say she got married when
she was seventeen. I s the child older than the marriage or
younger than the marriage 1

Mr. Whitlock: I object, if Your Honor please, as being
wholly immaterial.
The Cour t : The objection is overruled.
Mr. ·whitlock: I note an exception.
A. Repeat that.
Mr. Clarke : \tVill you read him the question.
Note: Thereupon, the reporter read the last question to
the witness.
A. The child is older than the marriage.
Q. How much older~
A. I don't know that. SL\: or eight months or five or SL\:
months.
Q. How old are the other two children 1
page 109 r A. I don't know.
Q. Were they born after the marriage 1
A. One was born after I left and one before I left; they
were born after the marriage.
Q. This boy was only eight years old at the time he got
killed ~

A. Yes, sir.
Q. He was a studenU
A. Yes, sir.
Q. And he didn't work1
A. No, sir.
Q. And hadn't contributed any money to the support of
his mother and sister1
A. No, sir.

Mr. Clarke: That is all.
The Witness Stood Aside.
HENRY A. JillNNON, another witness called on behalf of
the plaintiff, being first duly sworn, was examined and testified as follows :
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DIRECT EXAMINATION
By Mr. Whitlock:
Q. Your name is Henry Kennon~
A. Yes, it is.
Q. You are Sheriff of Louisa County, isn't that correcU
A. Yes, sir.
page 110 r Q. How old are you SherifH
A. I am forty-si.'.:.
Q. ·where do you live~
A. Mineral, Virginia.
Q. How long have you been Sheriff of Louisa County1
A. Approximately five ann a half years.
Q. Did you go to the scene of this accident that is involved
in this case when the little ·williams boy was killed~
A. Yes, sir, I did.
Q. Did you see his body there~
A. Yes, sir, I did.
Q. Did anybody move it while you were there 1.m til it was
finally moved-did anybody move it before the State Police
Officer got there '
A. No, sir, not to my kno'iving.
Q. Did you talk with the defendant, Genie Syrkes, at the
scene~

A. I was present, but I didn't talk to him.
Q. What was the condition of the road that day? Can you
describe the condition of the road 7
A. It was a long black brake marks, I helped measure them.
Q. Describe first the surface of the road, the condition you
found when you arrived?
page 111 r A. It is an aspha'Ult-gravel make up, what we
call a hard surface asphattlt road. It has a
slight decline, I would say, from the crest of the hill to the
bottom, which would probably be G50 feet and not over a ten
foot drop in the entir e distance.
Q. I hand you a picture, marked Plaintiff's Exhibit 1,
and ask you if you recognize that as being the scene where
this accident occurred, and, if so, would you say what you
noticed as to that ?
A. Yes, sir, this is a scene of the general scene right here.
Q. Are the brake marks shown in that picture the beginning of the brake marks or the end of the brake marks in the
direction that the defendant, Syrkes, was travelling?
A. Of course, 719 runs generally south to north going
toward Holladay's Mill, and looking at this picture here is
looking north.
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Q. That is the direction in which Syrkes was travelling,
was it not1
A . The vehicle stopped apparently along on this bill from
south to north.
Q. vVas the road wet or dry that day ¥
A. The road was dry.
Q. vVhat was the condition of the weather1
A. It was a real spring day, sunny and warm.
page 112 ~ I would say the temperature would be around
eighty degrees.
Q. Was there any defects in the road, loose material or
debris, or anything of that kind ¥
A. There was certainly some when I got there, which
apparently was from the accident; not any otherwise.
Q. Do you know the distance of these marks ~
A . I helped to measure them, but I didn't make any note
of it.
Q. Y oo did help measure them¥
A. I helped Trooper Chancy to measur e them.
Q. Did you, at my request, go to this accident scene at a
later date for the por pose of making any check or tesH
A. Yes, sir, I djd, on November 5, 1!:JG8.
Q. What kind of car '\vas the defendant, Syrkes driving at
the time this accident occurred 1
A. He was driving a 1960 Chevrolet Impala Convertible.
Q. When you went to the scene of the accident to make this
test, did you take an automobile with you?
A. Yes, sir, I did.
Q. What car did you take?
A. I took my personal car, a 1966 Ford.
Q. Did you determine the weight of the 1960 Chevrolet
convertible Wee Syrkes was driving1

Mr. Clarke : For the record, we object to anything except
the weight of Mr. Syrkes' automobile.
page 113 ~
'l'he Court : 'J:he objection is overrul ed.
Mr. Clarke : Note the exception.
A. Yes, sir, I did. The weight of the vehicle was 3780
pounds.

Q.
A.
Q.
A.

Three thousand3780 pounds.
What is the weight of your car¥
My car weights 3692 pounds.
Q. What is the difference in those two weights1
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A. I believe you have got a differ ence of eighty-eight
pounds.
Q. Which one is the heaviest'
A. The Syrkes vehicle.
Q. Was there anything unusual about the Syrkes car that
would have affected the weight at all, that you know oH Was
there any difference in the Syrkes car from any other 1960
Chevrolet Impala convertible~
A. No, sir, I don't think so, except there may have been
one or two passengers in his vehicle at the time of this accident.
Q. On the day that you went to the accident scene, at my
request, could you describe the road condition, the weather,
and what you found there at the scene in reference to the
physical conditions~
page 114 ~ A. I folmd basically the .same weather, except
may be the weather was about ten degrees
colder; I would approximate the temperature at about
seventy.
Q. Is that the only difference you can describe in the surface conditions of the road and the weather and the atmospheric conditions?
A. That is the only difference I could determine.
Q. Did you make a test there that day with your automobile ?
A. Yes, sir, I did.
Q. Would you tell the jury what test you made and what
you determined from that test V
Mr. Clarke: Your Honor, we object on the grounds previously stated.
The Court: The same ruling, the objection is overruled.
Mr. Clarke: Note my exception.
A. Deputy Sheriff Johnson and I went to tl1e scene and at
the point of the brake marks I put Deputy Sheriff J o1mson
there and I went back over the crest of the hill and came back
and maintained a fifty-five mile an hour speed and continued
to accelerate the car to maintain this speed, and as I arrived
at the point where Deputy Sheriff Johnson WfrS standing
alongside to the road, I applied my brakes and from that
point my reflex to apply the brakes, I stopped in
page 115 ~ a distance of 207 feet, leaving lig-ht brake marks
for a distance of 29 feet of that 207 feet. That is
the total distance from the time I passed Mr. Johnson on the
road until I came to a stop.
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Q. Could y ou see Mr. Johnson before you came over this
hill cr est 1
A. No, sir, I cotudn't.
Q. When did you first apply your brakes in r efer ence to
where Mr. J olmson was standing1
A. I can't exactly determine that because from the time I
stopped accelerating the car at the point I reached where
Mr. Johnson was .standing along side the road, and from
ther e it was a total distance of r eflex and stopping distance,
a total distance of 207 feet.
Q. You say that 207 feet was the total stopping distance ?
A. Right.
Q. What part of that was brake marks layed down 1
A. A distance of 29 feet of light brake marks.
Q. Were the tires on your car good 1
A. Yes, sir, they were.
Q. Were the brakes on your car good 1
A. Yes, sir.
Q. Had your car been inspected for State Inspection 1

r

Mr. Clarke: If your Honor please, we object
to that in addition to the general objection we
have to this line of evidence, on the ground that it is not
material.
The Court: The objection is overruled.
page 116

A. Yes, sir.
Q. Had Mr. Syrkes' car been inspected for State inspection ?
A. Yes, sir.
Q. Do you know how long before this accident it had been
inspected ?
Mr. Clarke : I object, if your Honor please, fir st on the
ground that it doesn't have any materiality, and second, the
Sheriff hasn't given any reason for knowing.
The Court: I am going to overrule that objection.
Mr. Clarke : Note the exception, please.
Q. Had Mr. Syrkes' car been inspected prior to the accident to your knowledge?
A. Yes, sir, it had.
Q. IIow long prior had it been inspected 1
A. On April 6, 1968.
Q. How many days was that befor e the accident?
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A. It would be some eight days.
Q. How do you know that1
page 117 r A. I have the inspection certificate they give
with the sticker.
Q. ·where did you get that ~
A. Mr. Syrkes gave it to me.
Q. What kind of brakes did your car have on it, with
reference to mecl1anical or power brakes 1
A. I had mechanical brakes on my automobile.
Q. Did you have power brakes 1
A. No, sir.
Mr. Whitlock: ·w itness with you.
CH.OSS EXAMINATION
By Mr. Clarke :
Q. Sheriff, what kind of car did you say you had 1
A. I haYe a 1966 Ford.
Q. ·what kind of car was his ~
A. His was a 1960 Chevrolet Impala convertible.
Q. There were si.-x years difference in the car s, is that
right1
A. Yes, sir, it is.
Q. And one of them is a Chevr olet and the other 1s a
Ford1
A. Yes, sir, it is.
Q. Do you know anything about the engineering on the
brakes for either one of those cars~
A. I am afraid I don't.
page 118 r Q. Do you know anything about the square
inches of the surface of the brake shoe on either
cad
A. No, sir, I do not.
Q. Do you know anything about the square inches of surface on the brake drum on either cad
A. No, sir, I don't.
Q. Do you know anything about the construction of the
master cylinder on either of those cars ~
A. No, sir, I do not.
Q. Yoy don't know then on either car how long after the
foot is put upon the pedal that it takes for the brakes to
react on either cad
A. No, sir, I do not.
Q. Did you make any test of the defendant's car about how
much brake pedal it had ?
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A. No, sir, I didn't.
Q. ·when did you get the insp ection certificate1
A. He gave it to me this past Sunday.

•

•

•

•

•

Q. Sheriff, did you inspect the tires on the Syrkes car~
A. No, sir, I didn't.
Q. Do you know what make they were?
page 119 ~ A. Do I know whaU
Q. "What kind they were~
A. ~ o, sir, I do not.
Q. Do yon know what tread design they were1
A. Yes, sir.
Q. Can you tell us of your own knowledge 7
A. No, sir. I can tell you what make they arc, but not what
kind they are.
Q. Can you tell us how many pounds of air Mr. Syrkes
had in his tires when he put his brakes on 1
A . No, sir, I cannot.
Q. Do yon know how many pounds of air you had in your
tires ~

A. Approximately thirty.
Q. ~l'hat is what you like to keep in them, isn't iU
A . Yes, sir.
Q. \ Vere you alone in yom car when you made the test7
A. Yes, sir, I was.
Q. Do you know how many people were in Mr. Syrkes' cad
A. It was two and probably three in Mr. Syrkes' car.
Q. Do you know the weight of those two people besides
Mr. Syrkes or one person besides Mr. Syrkes 1
A. One would weight approximately 250 pounds; I would
say the other approximately 175 pounds.
Q. You say there is a possibility of there being
page 120 ~ three p eople in all in Mr. Syrkes' car?
A. I am including Mr. Syrkes as one, and he is
not in this figure I just gave you.
Q. So we have about 425 potmds of extra-passenger weight
in that cad
A. Approximately that.
Mr. Clarke: I will let the jury size you up.
Q. Now, sir, when you went down in November of '68, how
did you find these brake marks~ Did both of them start at
the same time, the heavy brake marks ?
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A. That is what I determined.
Q. That is what you remember Y
A. Yes, sir.
Q. That is shown up a little different on that P laintiff's
Exhibit, isn't it1
A. Yes, sir, it does.
Q. So, where you made your test in November, it showed
the skid marks different from what this picture shows them,
taken on the day of the accident 7
A. Yes, sir, somewhat different.
Q. You put your Deputy Sheriff where the skid marks, as
you saw them months after the accident, you put him where
they started 1
A. Yes, sir.
page 121 ~ Q. That is where you determined you were
going to take your foot off the gas and put it on
the brake ?
A. Yes, sir.
Q. Isn't it obvious, Sheriff, if Mr. Syrkes' car had started
skid marks at that point, that he must have determined
sometime before that point to take his foot off the accelerator
and put it upon the brake pedal 7
A. Yes, sir.
Q. You had to have a reflex or reaction time 1
A. Yes, sir.
Q. You are not claiming or saying that you tried to stop
your car at the same point Mr. Syrkes had to have been
trying to stop his car, are you 1
A. Within the bounds of the road that he had applied
brakes and before he ended the distance he travelled, it
was on this hill gojng down. No, I don't con tend I started
at the same place he did.
Q. This place was going down hill, was it not ?
A. Yes, sir.
Q. Where you started to stop ?
A. Yes, sir, this is down grade.
Q. At the time you went out there, you wer e going out
for the specific purpose of making the test, were you not?
A. Yes, sir, I was asked to make the test.
Q. You got your Deputy and put him in this
page 122 ~ place and told him to stay there 1
A. Yes, sir.
Q. The whole time that yon left him and came down the
highway , yon knew the whole time you were going to hit
your brakes wh en you got there, is that right?
A. Yes, sir.
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Q. You aren't claiming that Mr. Syrkes had that advance
knowledge that he was going to put on his brakes, are you 1
A. No, sir, I don't know what he was expecting to do.
Q. You aren't claiming that he was expecting to put on his
bral\:es when he got to that point, are you 1
A. No, sir.
Q. Do you know whether you had the same kind of transmission in your car that Mr. Syrkes had 1
A. No, I don't.
Q. You don't know what part the engine back-drag had
in making one car stop quicker than the other, do you 1
A. No, sir.
Q. Do I understand you to say that you only left brake
marks, and they were only light ones, forA. For 29 fee t.
Q. -for 29 feet ?
A. Yes, sir.
Q. Of this whole two hundred and someA. 207 feet.
page 123 ~ Q. At one time didn't you testify that the day
you made this test it was cloudy, but the day
the accident happened it was sunny7
A. No, sir, I can't remember testifying, this is my first
time to testify to this.
Q. You didn't get this far the last time 1
A. Hight.
Q. I believe you testified it was 650 feet approximately
from the cr est of the hill to the bo ttom 1
A. I kind of work on tenths, I put one and one half tenths
of a mile to the impact, and another tenth of a mile to the
bottom of the hill, the base of the hill.
Q. Are you saying it is two tenths of a mile from the top
of the hill to the bottom 7
A. Approximately that.
Q. How many feet would that bet
A. Fourteen hundred and twenty.
Q. And two-tenths of a mile would be twice thaU
A. I am talking about to th e point of impact.
Q. You are talking about from the point of impact to the
bottom ¥
A. Yes, sir.
Q. I will ask you one more question, and that is this:
When you stationed Mr. Johnson there by th e side of the
road, I take it that you put him on the side
page 124 ~ of the road and not in the middlet
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A. No, sir, I put him to the side.
Q. You knew he was there and told him to stay there 7

A. Yes, sir.
Q. And you went back up t11e road and came back and
until you got to the top of that hill you couldn't see him 7
A. Right. I had to get to the crest o.f the hill.
Mr. Clarke: That is all.
REDIRECT E XAMINATION
By Mr. ·w hitlock:
Q. Do you know who was in the Syrkes' car when the
accident happened 7
A. It was my determination that it was Mr. Syrkes and
:Mr. Davis and Bobby Neal Coleman were the three passengers. I may be wrong becanse I didn't investigate it, but
that was my understanding at th e scene.
Q. I belieYe there has been some testimony that Bobby
Coleman was walking up the road at the time of the accident.
Do you know any thing about tha t~
A. I can't s tate it as a fact or not, but it is my understanding that he was in the car.
Q. Bobby Coleman is now dead, is he noH
A. He is deceased, yes, sir.
Q. The brake marks or stopping distance that you had
from th e time you first attempted to apply your
page 125 r brakes until y ou stopped and the point t.hat you
stopped, did you ever get to the point wher e the
Syrkes car stopped 1
A. No, sir, it doesn't begin to .

•

•

•

•

•

Q. Did you attempt to apply y our brakes at any point
before the point where the Syrkes car's brake marks started 1
A. No, sir. My main point, before I reached the point
Mr. Johnson was standing on the side of th e road. was to
maintain -fifty-five miles an hour speed until I got to the
point he was standing.

•

•

•

•

•
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r
•

•

•

•

•

Mr. \Vhitlock: Mr. Clarke, I tmderstand that you stipulate
that the death was caused by tl1is accident, and we don't
have to call the doctor.
I do want to introduce the death certificate and bir th
certificate of this child.
.
The Court : All right, you stipulate that the death resulted from the accident. What difference does the death
certificate make 1
Mr. Whitlock : I want it in tl1e record.
:Mr. Clarke : We stipulate the death. I don't see any reason
for the birth certificate.
The Court: Do you obj ect to the death certificate 1
:Mr. Clarke: I have no objection to the death certificate1
The Cour t : 'l'hat will be r eceived as Plaintiff's
page 127 r Exhibit 10.

page 131

•

•

•

•

•

•

•

•

r
•

LE AH WILLIAMS NELSON, another witness called on
behalf of the plaintiff, was examined and testified as follows:
DIRECT J£XAMINATION
By Mr. Whitlock:
Q. Your name is Leah ·w illiams N clson, is that correct?
A. Yes, sir.
Q. And I believe you arc the sister of Herman Williams,
the little boy that was killed, is that correct¥
A. Yes, sir.
page 132 r Q. How old are you now, Leah?
A. Twenty-one.
Q. Twenty-one. Where do you live now 7
A. I live in Spotsylvanie County.
Q. Where were you living at the time this accident occurred 7
A. I will living in Louisa.
Q. In Louisa County¥
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A. Yes, sir.
Q. How far did you live from where this accident
occurred ?
A. I was staying on 522, I don't know how far it was
from the accident.
Q. Do you know how far it was from where Mr. Edwards
and Herman lived 1
A. No, I don't.
Q. Do you know anything about the miles, or approximate
distance?
A. No, sir.
Q. How long had it been since you had lived with your
brother, Herman Williams, and Mr. Edwards?
A. It had been about two-I guess about a year.
Q. You were married when the accident happened, is that
correct ¥
A. Yes, sir.
page 133 r Q. Did you live with Mr. Edwards any after
you were married 7
A. Yes, I lived with him some after I was married.
Q. When did you first start living with Mr. Edwards
and your brother, Herman ·w illiams 7
A. When I was about-! think I was about eight years
old.
Q. Wl1en you were eight years old was your brother,
Herman Williams, living~
A. Yes, he was.
Q. How old was he when you first came to live with Mr.
Edwards?
A. Wl1en he came to live with my Aunt.
Q. W er e you living with Mr. Edwards when your brother,
Herman, came to live there? Or was he there when you came
to live with Mr. Edwards 7 ·which came first?
A. I came first, then I went back home and then he came
up here.
Q. How long did you all live continuously together with
Mr. Edwards 7
A. We stayed there with my Uncle, I guess-! guess about
two years ago.
Q. Had you lived anywhere together before that time ?
A . No, not with Herman.
Q. I am not certain I understand as to when
page 134 r you first started living with Herman. Can you
tell us the date or the age of Herman, or anything of that kind 1
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A. Herman was about six months-about si.x weeks old
when my mother brought him to live with my Aunt in Georgia,
he lived there, then about three years ago now my Uncle
took him up her e.
Q. Were you living with the same Aunt Herman came to
l ive with 1
A. No.
Q. After that time, a t what age did you and Herman start
living together? What age was Herman then 1
A. Herman was about si..x weeks old when my mother
brought him to live with us.
Q. And how long did you all live together then 1
A. My mother stayed there, she didn't stay no longer
than a month at my Uncle's and then my Uncle sent for my
mother and Herman.
Q. May be it would be less confusing if you would refer
to them by name. What was your Uncle's name that you lived
with first 1
A. U. L. Dukes.
Q. How long did you live with this Uncle ?
A. I stayed with them about three year s.
Q. Wher e was Herman living then 1
A. Herman was living in-I don't know now
page 135 r where he was living. H e was with my mother
then.
Q. \Vhere was she living¥
A. I don't know the place she was living.
Q. Do you know what State it was 7
A. It was in Georgia when she was with him.
Q. Then, wher e did Herman go to live after that1 Or
where did your mother go to live after that ?
A. H erman and my mother came and lived with my Uncle
U. L . Dukes, and lived there about a month, and then my
Uncle Allen sent for them.
Q. Is that Mr. Edward~ 1
A. Yes, sir.
Q. H e sent for them?
A. He sent f or my mother to come in Alexandria to live.
Q. ·where wer e you then?
A. I was still staying with my Uncle, U. L. Dukes.
Q. In Georgia ?
A. Yes, sir.
Q. Did you later move ?
A. My mother came and got me and got me to live with
my Uncle, Allen.
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Q. How old was H erman then ~
A. Herman, I think he was a year old. I am not sure about
that. I think he was a year old.
Q. "Who all lived in the house then ~
page 136 ~ A. :My mot her, my Uncle, Allen, and my Aunt
Susie and H erman.
Q. Did you live there ~
A. And I lived ther e.
Q. How long did you live together ill Alexandr ia that
way1
A. vVe stayed that way, I g lless it was about 1:wo years,
then I went back home.
Q. Back home where 1
A. I went back to Georgia and stayed about a year then,
and then I came back to Alexandria and lived with my Uncle
Allen some mor e, and t hen I went back home again-back
to Georgia again.
Q. H ow long did you stay in Georgia when you went back
this time1
A. I stayed abou t a mont h-abou t a year that time.
Q. Then when you came back where did you go 1
A. Then wh en I came back I stayed with my mother ill
Alexandria, my Uncle had moved down her e t hen.
Q. How long did you stay with your mother in Alexandria T
A. I stayed with her about two months and then I came
to live with my Uncle Allen.
Q. Wh er e was Herman at that time1
A. H erman was with my Uncle Allen clown here.
Q. Did you all move a nywhere after tha t '
page 137 r A. No, sir.
Q. How old was H erman when y ou came to
Louisa County to live with Mr. Edwards 1
A. H erman, I think he was six years old then, when I
came to live with my Uncle.
Q. How old wer e you tl1 en 1
A. I tl1ink I was about seventeen, when I got married I
was eighteen.
Q. H ow long had you been living her e wi th Herman and
Mr. Edward s when you got marriec1 1
A. I hadn't been there quite two mon ths before I got
marr ied.
Q. vVh en you were here did you live anywher e else at any
time 1
A. I }j,·ed with Genie Syrkes' wife.
Q. What is her name1
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A. Brenda.
Q. Brenda. "'W here does she live 1
A. she lived- I think it is three or four houses from my
Uncle's ltome,- my Uncle Allen.
(~. While you were living there where was H erman Williams
living 1
A. H erman was living with my Uncle Allen.
Q. Did Herman have any oth er brother or sister, other
than you~
A. No, sir.
page 138 r Q. \iVhy did you go-did you say it was Brenda
Syrkes' house1
A. Yes, sir.
Q. Why did you go up ther e to stay1
A. I went because I was pregnant and my Uncle didn't
like it when I was pregnant.
Q. Did he tell you that you had to leave 1
A. No, he didn't, I just left.
Q. Did you ever come back to Mr. Edward 's house to live1
A. Yes, before my oldest child was born I came back there
to live.
Q. "'Why did y ou come back~
A. I just went back.
Q. Th en, how long did you live there before you got married, or, were you married when you went back t here 1
A. No, I wasn't married when I went back there.
Q. Do you know low long, approximately, it was after
you went back that you got married 1
A. No.
Q. Do you know how old you were when y ou got married 7
A. Eighteen.
Q. Did you have any children when you got married 1
A . Yes, my oldest child.
Q. Your oldest child had already been born
page 139 r wh en yon got married ~
A. Yes.
Q. Who is the fatl1er of this oldest child 1
A. Albert Alphonzo Nelson.
Q. I s that your husband ?
A. Yes.
Q. I hand you a picture and ask yon if y on can tell me
who that is1
A. This is my brother, H erman Williams.
Q. Wher e did I get this picture, do you know1
A. You got it fr om my Uncle.
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Q. Where did he get it1 Whose picture is it ?
A. It is mine.
Q. Whose picture is iU

A. It belongs to me.
Mr. Whitlock: vVe want to introduce this as an Exhibit,
your Honor.
The Court: Is there any obj ection, Mr. Cla rke ?
Mr. Cla rke: I don't have any objection.
The Court: It will be received as Plaintiff's Exhibit 11.

Q. Do you lmow how long before H erman's death this picture was taken 1
A. I don't r eally know how long ago it was.
page 140 r Q. Do you know where the picture was taken 1
A. It was taken in school.
Q. ·where did Herman go to school ~
A. At Z. C. Mor ton.
Q. Z. C. Morton, where is that~
A. It is in Louisa, I guess.
Q. Would you describe the relationship you had with your
bro ther ? How you all got along with each other ~
A. We used to p;o to the movies when eYer we got a chance.
We used to play ball. Vl e would ar gue sometimes and t hen
we would make up. I think we had a good relationship, sister
and brother.
Q. Would yon tell the jury the attitnde you had toward
your brother 1
A. I loved my brother because he was the only brother
I had.
Q. What was his attitude toward you 1
A. As far as I could see-he have always said he loved me.
Q. Did you all go anywhere together other than the
movies?
A. \ ¥ e used to go to church.
Q. vVhere did you go to church 1
A. \ \Then we was living in Alexandria we went to church
in Alexandria. Since we have been down here
page 141 r we went to church also.
Q. Was the chur ch close by?
A. It wasn't far, it was np the r oad from my Uncle's house
on 522.
Q. Do you know how your brother got along in school 1
A. No more than what my Uncle said.
Q. You cannot say what somebod~Y else said. What was
the condition of your brother's health 1
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A. H e was in good health, I guess, as far as I know.
Q. Can you describe the manner in which he worked or
played 1 Was he active1 Just describe the general na ture
of what he would do1
A. H e loved to play. He did do his work, I think he did
his work good, as far as I know.
Q. Do you know whether he had any household chores
to do around the home 1
A. He used to have to get in wood.
Q. Did he do that 1
A. Yes.
Q. How did he get along with other children 1
A. As far as I know he played good with other children.
Q. Do you know the r elationship between your brother
and his mother 1 How they felt towar d each othed
A. They seemed to be r eal close together, as
page 142 r far as I know.
Q. Do you know why your mother didn't live
with him dnring his entire life?
A. No, I don't.
Q. \Vhere were yon when he was killed 1
A. At home on 522, at my husband's home.
Q. Did you go to the accident scene?
A. After my Uncle came up and got me.
Q. Was your broth er still there then ?
A. Yes.
Mr. Whitlock: Witness with you.
Mr. Clarke : I have no questions.
The Witness Stood Aside.
MAXIE LEE WILLIAMS, another witness called on behalf of the plaintiff, being first duly sworn, was examined
and testified as follows:
DIH.ECT EXAMINATION
By Mr. Whitlock :
Q. Your name is Maxine or Maxie Lee Williams 1

•

•

•

•

•

A. Maxine Lee Williams.
Q. Where ar e you living now ?
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page 143

r

A. I am living in Brooklyn, New York.
Q. How long have you been living there 1
A. I have been there three year s-three months,-! mean
three years now.
Q. ·where did you live before you went to live in New York1
A. I was living-let me see. We left from here and went
to New York.
Q. \iVho was living in the home when you left here?
A. I was in Mr. Allen's home.
Q. Mr. Allen Edwards 1
A. Yes. I left from his home and went to New York.
Q. vVho was living in that home 1
A. It was me, Mr. Edwards and my sister and my son.
Q. Your sister is Mr. Edwards' ·wife, is that right?
A. That is right. Twin sister.
Q. Your son, what was your son's name1
A. Herman.
Q. Herman Williams, is that the little boy that got killed
in this accidenU
A. That is right.
Q. Where was Leah living then 1
A. She was married then, I believe. Yes, she was married
then when I left for New York.
Q. Where was she living, do you know1
page 144 r A. She was with her mother in law, with her
11Usband's mother.
Q. How far was that from where this accident occurred 1
A. It was just up-what can I say? It was just walking
distance.

•

•

Q. V.,Tere there any visits that occurred between your house,
where y ou living or at Leah's house? Did you visit each
other?
A. Yes.
Q. Can you describe that¥ Tell what you did.
A. \¥ell, I would go to see her and she would come to see
me. W e would go to town together and she would come down
to my broth er in law's house and spend the night.
Q. Describe the r elationship between L eah, your daughter,
and Herman, your son 1 \Vm yon describe l1ow they got along1
A. As far as I am concerned they got along wonderful;
they didn't-they would argue for a few minutes
page 145 r s ometimes, but it woul dn't be too long, it was
like all the rest.
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Q. Could you describe their attitude toward each other?
A . W ell, that was normal; it wasn't nothing bad.
Q. Could you describe your relationship with your son,
Herman ?
A . ·well, I tried to be like any mother should felt by him.
I would tell him to do something 1 wanted him to do and
h e would do it f or me, and then, if he didn't want him to do
it, I would do it myself, or, if h e acted like he didn't want to
do it, if I would tell him to do it he would go on and do it.
Q. ·what was your attitude toward him 1
A . ·w ell, my attitude to him, it was just like the daughter.
I loved him. I did anything I could do for l1im, that wasn't
too much, but it was from my h eart what I done for him. I
still wish I could do something for J1im n ow.
Q. What was his attitude towar d you 7
A. He l oved me, ;just as he loved his sister.
Q. \iVhy did you go t o New York ?
A. \ Veil, that is the onliest wasy I could make some money
to try to help him.
Q. ·what kind of work did you do in New York ? Did you
work in New York ?
A. Yes.
Q. What kind of work did you do7
page 146 ~ A . I was doing house work.
Q. Did y ou ever t r y to do any other type of
work7
A . I have worked in old folk's homes taking car e of the
old folks.
Q. \Vhere did you do that7
A . vVell at that timeQ. I say, where did you do it~
A. T hat was out in Long Island where I was working at.
Q. \ Vas that since you have gone to New York~
A . T hat is right.
Q. Did yon and Herman eYer have any activities together?
Did you go anywher e or do anything togethed
A . Yes, sir. I tried when I come down to see him, I would
try to carry him where h e wanted to go . I would car ry him
to chnrch if I went t o church. If I went to town I wonld try
to take l1im with me and, if not, I would bring him back something from town.
Q. Vl ould you tell us what kind of things he enjoyed doing?
A . H e enjoyed-in fact he enj oyed anything I bonght him.
If I bought him a ball he liked it ; h e like anything I gave
him.
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Q. How often did you come down from New York to visit
Herman 1
A. Well, I was here just as often as I could
page 147 r get here to see him.
Q. Could y ou give us an average in a year's
time ?
A. Mostly I come on Christmas, like if I could get off
through the Christmas Holidays I would come, but, if not,
it would be right after Christmas, and I would stay for a
couple of days and then I went back.
Q. Is that the only time you came, around Christmas 1
A. That was the only time I would come down to see him.
And, if I couldn 't come most of the time I would write and
tell him I would have to stay on the job, or send something,
if I couldn't come.

Mr. \V"hitlock: Witness with you.
CROSS EXAMINATION
By :Ur. Clarke :
Q. I didn't understand how long ago it was that you moved
to Brooklyn 1
A. I have been in Brooklyn now three years.
Q. Two or three years 1
A. Three year s.
Q. Before that yon lived at a number of other places, you
lived in Long Island 1
A. No, I didn't live in Long Island.
Q. You lived in Nor th Carolina 1
A. I have lived in other places before I went
page 148 r to New York, yes.
Q. And actually the fact is that you turned
H erman over to Mr. Edwards when he was about three
months old and since that time you have come to visit him
when you could, isn't that righU
A. That is when Mr. Edwards came down here, I was
living in Alexandria, that is when he came down here, he
was three months old then and that is when he took him.
Q. From that time on until the boy died, you visited him
from time to time, is that right1
A. That is right.

•

•

•

•

•
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Mr. Whitlock : If your Honor please, we want to int r oduce
the Mortality Table, and I would W<e to get the statute.
:Mr. Clarke : Has your Honor given any thought as to
whethe1· it is admissible in a case like this 1
The Court : The statute says it shall be r eceived m eVIdence.
Mr. "'Whitlock: The cases do too.
The Court : I don't think there 1s any question about
that, :Mr. Clarke.
l\Ir. Clarke: I object and except to it.
page 149 ~ The Court : All right, sir.
:Mr. Clarke : I thinl{, Judge, that i t is something-I really think I ought to address the question, because I don't want the Conrt to be misled.
The Court : All right. Come in chambers, gentlemen.
Note: Therm1pon, the Court and c01 msel retired to
chambers ;
Ther eupon,
Mr. Clar ke : Judge, we would object to the introduction
of the ~Iortality Table or life expectantcy of this child in
this case. because, of course, ther e are no benefits to go to
the child becanse of any disability, which is only way you
would get it in evidence. There is n o loss of affection or
companionship, or support of this child.
Therefor e, that being trne it wouldn't be the child's life
expectantcy, it would be t he life expectantcy of the mother
or sister.
page 151

•

•

•

•

•

•

•

•

•

•

~

The Court : Yon want to tell the jury that according to
the Mortality Table the life expectantcy of this child at age
eight years would be how may years~
Mr. ·whitlock : Sixty-one years for a male. The evidence
is that this girl is twenty-one years old and if Mr. Clarke
wants to introduce h er life expectantcy, we would have no
objection.
Mr. Clarke : I don't wan t to introduce anything. You are
putting in the life expectantcy of this boy.
The Court : The Court will permit i t.
Mr. Clarke: Note our exception, please.
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page 154

•

•

•

•

•

•

•

•

•

~

Note : Ther eupon, the Court and counsel r eturned in open
court, the jury being present;
Thereupon,
Mr. \¥hitlock : May it please your Honor, we would like
to introduce in evidence the statute in Virginia. Code showing that the life expectantcy of a child age eight, the Code
es tablishes that a male child that age would have
page 155 r sixty-one additional year s of life exp ectantcy.
The Court : All right, sir.
Mr. 'Whitlock: And we ask that that be r eceived in evidence.
The Court: It is r eceiYed, and the excep tion of counsel
for the defendant is noted.
Mr. vVhitlock: The plaintiff r es ts, your Honor.
GE NIE SYRKE S, r ecalled as a witness in his own behalf,
being preYionsly sworn, was examined and tes tifi ed as f ollows:
DIREC'l' B XA}.ITNATION
By Mr. Clarke :
Q. You lwave testified previously, I belie,·e, that ther e
was a per son walking along the side of the r oad before you
g ot to the top of tl1 e hill that yon blew your l1orn at or did
something. \ Vho was he 1
A. Bobby Coleman.
Q. Bobby who '/ C oleman ~
A. Yes, sir.
Q. Has he died since this accid en t ¥
A. Yes, sir.
Q. 'l'her e was another man with him, wasn't
page 156 ~ th ere ~ Wasn't ther e another per son with Bobby
Coleman a t th e tim e1
A. I don't know.
Q. You don't kn ow. Tha t is all right.
\Vhen yo11 came over the hill and yon saw these boys were
they on their side of the road ? On the right side of the road 7
A. Yes, sir.
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Q. Were th ey going in the same direction you were going1
A. Yes, sir.
Q. ·when you first .-aw them how were they in the road~
Side by side, or, one behind tl10 oth er ?
A. Ycs, sir, side by side.
Q. At the t ime just before Herman turned in front of
you were th ey still side by side or one in front of the other 1
A. No, after l camo over the hill one p;ot hehind the other
one.
Q. \\-hich one was in front then when tlH'Y g ot one in front
of the other? \Yhich bo y was in front?
A. 'l'hc boy wh ere got hit he f ell back in hack, tl1c other
one passed him.
Q. ·when they got one in front of the other, were they
still on the right hand side of the road goin g north, the \vay
you were going ~
A. Ye;:;, sir.
Q. How far wer e you from J ferman \Villiams
page 157 r when he made a left turn in fron t of you 1
A. About a rar lt'ngth, somethi ng like that.
Q. \Yas ther e some relationship to th is room1 Or, did you
testiry to that? lam mixf'd up.
A. Y cs, i t was some r elationsl1ip to this room.
Q. What did you do as soon a s yon saw l1im start '?
A. I jus t maslwd on the hrah:e as hard a s T could then.
Q. H ad you already Jmd your f oot on yom brake~
A. Yes, I already had my fo ot on the brake .

•

•

•

Q. How fas t were you p:oing at the time Herman \i\Tilliams
started to tnrn Je ft in front of you ?
A. Twas going a bou t flfty miles an h onr tl1 cn .
Q. \i\That is the sp eed limit on that road~
A. T think about Mty-fi vc or sixty, something like that.
I don't know what the sp eed limit was.
Q. \Vhcre were yon in the r oad in r elation to yonr right
or left side when H erman \\illiams started to turn in front
of y on 1
page 158 r A. T was on the left hand side of the road
when he came across.
Q. \ V11y wer e y ou on the left side of the road 1
A. T was on the left side of th e road in case so I wouldn 't
hit him or nothing.
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The Court : I couldn't hear you.
Why did you get on the left side of the road, in case of
whaU
A. In case he would come across I would miss him, tha t
is why I got on the other side of the road to pass him.
The Court: You got on the other side of the r oad to pass
him ?
A. Yes, sir.
Q. I think awhile ago you said that you left the scene of
the accident. Why did you, after you stopped and came back
up the highway, go on home, or whereever you went 1
A. I just came on back to see for sure did I hit the boy.
Q. I understand that. After you came back and after
you got out of your car, why did you leave your car and
go home ?
A. Why did I leave the cad
Q. Yes. Wl1y did yon go home 1
A . W ell, James Talley, he said something to me, arguing,
so I went home.
page 159 r Q. Did anybody threaten you there at the
scene?
A. Yes.
Q. Who ~
A . James Talley.
Q. I s that the reason you left?
A. Yes, sir.
Q. You waited up the road for the State Trooper, is that
right ?
A. Yes.
Q. What did you do when the State Trooper's car came
al ong?
A. I stopped him and got in the car with him and told
him what happened.

•

•

•

•

•

Q. Mr. Syrkes, did L eah Williams ever live with you and
your wifeY
A. Yes, sir, she lived with my wife.
Q. That is Leah Williams Nelson. Can you tell u s when
she came to live with you and how long she lived with you 1
A. She came one night time about two o'clock. She stayed
about six months, or five months.
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Q. Did she make any statement to you about why she was
there ?

page 160

•

•

•

•

•

•

•

•

•

•

~

Q. Did she make any statement about why sh e was there ?
A. She told my wife.
Q. I want what you heard, not what your wife told you.
It is all right as long as y ou heard Leah Nelson tell your
wife.
A. Yes, I heard that.
Q. All right.
A. She said she called Alexandria and she was coming by
to stay or something like that, because old man Allen put her
out.
Q. How long did she stay with you Y
A. About six months or five month s.
Q. Did she say anything about any call to Alexandria ?
A. Yes, she said she had called her mother that night.
Q. And what happened, did she tell you any more about
her conversation with her mother ?
A. I don't know for sure what she said, because she was
telling my wife and I was in the bed and I was
page 161 ~ listening at her .
Q. And wha t you have told the Judge is what
you learned Y
A. Yes, sir.
Q. H as your wife been sitting here in the Court Room
most of the day-all the day?
A. Yes, sir.

page 175

•

•

•

•

•

•

•

•

•

•

~

The Court: Now this next in struction will be marked 1.
Was ther e any evidence that th e def endant was guilty
of neglig-ence-waht do you base that on, Mr. Whitlock Y
Mr. Whitlock : The defend ant's admission that he was
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driYing 55 to GO miles an honr ; the brake marks, they ar e
conclnsh·e tlmt he was traYelling at an excessive rate of
speed. The eYidence of all the ·witnesses is that l1e was travelling at an exces. ive rate of speecl. 'l'h e other boy in tl1e car
said he was traY<:>lling from GO to G5. There is no evidence
that he was tran~ llin p; within the speed limit; and, of conrse,
he is bonnd by his own statement.
Mr. Clarke : Does your 1[on or want to hear me?
The Comt : Y es. ·
Mr. Clarke : It is not a q11estion o[ what llC did before
he got there, it is a question of what he did when
page 17G ~ he got to the scene. ms testimony is that he
was going 50 at the time the boy cut in front
of 11 im. \Ylmt he did back up the road, yon cannot penal ize
him for being honest "ith the Court. it is not what he did
back up the road, it ,,·as what he clicl at the time the boy
cut in front of him.
Under yollr Honor's rlllinp; in refnsing to strike the e\idence, your Honor ruled that the jury might say he was
going too fast for tl1o concl itjons.
The Conrt: It looks like to me that would be a jury question, grn tlemen.
}.fr. ·whitloek : The testimony is tl1at after he saw the conr1itions there he started speeding 11p again.
J\fr. Clarke: My man snicl l1e didn't.
The Court: I am going to r efn. c this and submit it to the
jnry as a ;jnry q11estion.
1\fr. \Vhitlock : l not an rxccption on the gro1mds stated.
The Comt : This wi 11 be l B refused .

•
page 179

•

•

•

•

r

•

•

•

The Court : All right, Mr. Clnrke, the next instruction,
do yon ha,·e any objection to that ?
Mr. Clarke: Your Honor has already let him
page 180 r put that in evidence and he is not entitled to an
instruction, too.
~[r. \Vhitlock : You couldn 't p;rt an instruction unless it
was hascd on eYir1enre. That is th e reason we have to put i t
in evidence, if we lmdn't put it in evidence you would have
arg-ned there waf:n't any e,·idence to support it.
Mr. Clarke : T he objection to this instrnction is that he
is p;iving th e life expectantcy of this child when the two
peoplE' entitled to receive any benefits from l1is death are
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both older than he was and r easonably cannot have the
same life expectancy he Jtas. So, it is impr oper to say how
much ~·ou can allow for the loss of support of this child based
on a lJ fe expectancy of Gl years when the bcnciiciaries arc
not going to live that long.
'l'he Court : 1Ir. \VhiUock, you have that in evidence and
can conm1ent on it in the argument. I am not going to sino-le
0
out one item of eYidence. That will be l F refused.
Mr. \ Vhitlock : vVe note an exception on the ground that
we couldn't oiier the instruction lmless it was in evidence .

•
page 182

~

•

•

•

T he Court: All right. Instr uction D.
Mr. \ Vhitlock : There is no thing unavoidable
abollt this accident. E i ther j\rr. Clarke's client was negligent
or mine was negligent.
:Jlr. Clarke : Suppose the jury determine· he was incapable
of negligence~
f.lr . \Vltitlock : I don 't think that is an unavoidable accident. If mine was n egligent, then J think it was chargable
to him if that was the only negligence in the case.
'J~Jte Court: 1 have read the lJ olbert Yer sus Evans case
in 209 V a 210.
I presume, :J[r. Whitlock, that you obj ect to his instruction.
:Jt r. vVhitlock: Yes, sir. I haYe not read the case, but I
don't t hink t here is any evidence in this case to support
snch an instruction. lt looks like to me that is getting to
an act of God. There is no e\·idence in this case of anything
or any cause except th e n egligence of somebody. \Ve think
the defendant has admitted negligE>nce in that he admits
exceeding the speed limit. Other witnesses have testified he
exceeded the speed limit. 'T'h e bral\c marks indicate he is
bonnd to haYe heen traYelling at a tremendous speed, according· to the charts in the statntc to he in the Yicinity
of 90 miles an hour; according to the test made
page 183 r by the Sher iff. that is umlispntecl, it is bonnd
to have heen considerably in excess of fi fty-:five
mil 0s per honr.
While defendant and his coun cll tacl known this t<>st would
be offer ed as earlv as last November ihcv han•n't offered
any eYidPncc in rebnttal of it; they l1m·pn·i offprcrl any test
made with the clefPnclant's car, ·w hirh was per fectly available
to them. hnt. the defcn<lant has r elied on that t0st as being
conclusive evidence on this snbject.
Al!'o. this ar_n:nment is in snpport of Ollr first instruction,
in which we told the jnry that the defendant was guilty of
n egligence as a matter of law.
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We think there is nothing in this case that is the cause
of this accident except the negligence of the defendant; but,
certainly some negligence caused it.
Mr. Clarke: Judge, I think the Holbert case is just one
hundred per cent in line. The idea is that where you have
an infant in the case the jury might feel that an infant was
incapable of negligence because of his age, and, certainly
that is what the plaintiff is urging in this case, and yet think
that what that infant did was the sole cause of the accident,
~nd that case says that in that situation this instruction
IS proper.
The Court: In that case the child ran in front
page 184 r of the car.
Mr. Clarke : And in this case the bicycle turned
into the front of the car.
The Court: According to your theory.
Mr. Clarke: Yes, sir. I have the right to have the jury
believe that theory.
Mr. Whitlock: How old was the child in that case?
The Court: In the case in 209 Va, there was no evidence
of any speed on the part of the driver.
Mr. Clarke: That is right. My client said he was going
under 55 miles per hour after he came over the crest of the
hill.
Mr. Whitlock: This child was 4 years old.
The Court: That is right. There is another case where
the child was thirteen.
Mr. Clarke: It seems to me that this case and the Holbert
case are very close and that this instruction is proper if
the jury wants to believe my man's version and I certainly
sincerely hope they do.
Mr. Whitlock: vVas this instruction given in the Holbert
case?
Mr. Clarke: Go ahead and read it.
Mr. vVhitlock: Here is what the Court says :
"In between the two extremes lies the area where the instruction may be warranted. If, in a case otherpage 185 r wise proper for jury decision, there is a reasonable tl1eor y of the evidence under which the
parites involved may be held to have exercised due care
notwithstanding that the accident occurred, the question of
whether injury was the result of negligence or of unavoidable accident should be covered by appropriate instructions
and submitted to the jury."
W e submit that that doesn't exist in this case. If there was
no evidence of negligence-
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. The Court: So, under your theory, Mr. Clarke, the acCldent was unavoidable in that the child turned dir ectly in
front of him. Is that what you are saying in this instruction 1
Mr. Clarke: I am saying that if the jury believes the child
was incapable of negligence, due to his age, then, the jury
has the right to find that this accident was unavoidable
and "\vas not caused by the negligence of either party. That
is what I understood the Holbert case to say, if you have
one party, who is not capable of negligence, and he i s at
fault.
The Court: Provided there was a theory in which it could
have happened that way'
Mr. Clarke : That is right. Of course, we f eel we have
the right to have the jury accept our version.
The Court : I am going to give i t.
Mr. Whitlock: W e except to the giving of that instruction
on the ground that there is no evidence to suppage 186 ~ port that instruction that neither of the parties
was guilty of n egligence. The Court has already
instructed the jury that if the child was over seven that
they could hold him r esponsible for his n egligence. In this
Holbert case the child was under seven and per se could not
be p;uilty of negligence.
The Cour t : ·w hat y on are saying is that you think this
is a case of negligence and contributory negligence?
Mr. Whitlock: If my client is responsible for this accident
then the instruction y on have given saying they can r ebut
the presumption is sufficient, and we r espectfully save the
point.
The Court: All right, sir.
Ins truction number 10 is on burden of proofMr. Whitlock: W ell, again, y our Honor, we say that the
·evidence shows h e was negligent a s a matter of la>v. He
admitt ed that he was exceeding the speed limit. This should
not be submitted to the jury.
The Conrt: All right, I am going to submit it.
Mr. Wl1itlock : W e excep t f or the r ea sons assigned.
The Court: Instruction 11. How is that in any way differ ence f r om number 91 I sn't that exactly y our
page 187 ~ theory for number 9?
Mr. Cla rke : No, sir. This i s a stat ement of
no negligence on the part of Genie Sy rkes, not a statement
of unavoidable accident.
Mr. Whitlock : Wha t is the differ ence?
Mr. Clarke : What we are saying is tha t if the plaintiff
did certain things in this case, whether h e was capable of
negligence or not, the def endant is home free.
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Number 9 has to do with whether it was brought about
by the fact that the plaintiff is contending his decedent
was incapable of negligence.
Mr. Whitlock : 'l'his ins truction 1\Ir. Clarke has offered
is taken from a case where a child runs out from between
parked cars and the defendant didn 't see him. T his is not
the case in our case.
The Court : It is awful hard for me to sec the difference
between this and unavoidable accident. 'l'he only way I can
sec it is the sudden darting of the bicycle.
Mr. Whitlock: J~vcn under those circumstances h e has to
be free fr om negligence before Jw can rely on that.
'l'he Court : Yes, but h e says he was on the left side of
the highway and this bicycle made a sudden dart ]n fr ont
of him.
page 188 r ~11'. \\Thit}ock : If )1C WaS negligent, and We
have shown he was, he has no right to request
such an instruction. You have instructed on negligence and
contributory negligence. This is talking about a man, ·who
doesn't have a chance to see tllC child.
T he Court : All right, I will give you this any way.
Mr. Whitlock : \Vc not an exception, it is r epetitious if
yon are going to give both of these.
'l'he Court: InstniCtion number 12.
Mr. Wltitlock: They are taling about vehicles in the
statute.
Mr. Clarke : No, they are talking about a per son riding a
bicycle or animal. Yon do propel yourself on a bicycle and
you are in the same shape as a car as to other people.
The Court : Provided, yo11 find that the plaintiff was
capable of n egligence.
Mr. \ \..,.hitlock: You have got to have in there his m aturity,
experience, etc.
The Court : I think that is absolutely true, l\Ir. Whitlock.
Mr. Clarke : I brought this np with Mr. \;vhitlock when we
were ontside, and here is what I would suggest :
page 189 r 0 o to the second paragraph and I would suggest
that we insert : If yon believe from t he evidence
that the plainti ff's decedent, taki11g into consideration his
age, general inieligence, maturity and experience, failed to
exercise ordinary ca:c in the per formance of the for egoing
duties.
I haYc lifted those words r ight out of Instruction 5.
The Court : How docs tl1at s01 md to you, l\1r. "'Whitlock ~
l\Ir. \Vhitlock : I think if the instruction is going to be
given at all that slto11ld be in there, but, I don't think the instruction should be given at all.
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The Court : I want to see the sta tute tha t you haYe to give
the signal for 100 fee t.
:Mr. Whitlock: I think that is right.
Section 46.1-217 says that whenever the speed limit is more
than thirty-five miles p er hour the signal shall be given continuon sly for a t least 100 feet, and in all other cases for at
least fifty f eet.
I don't know what the speed limit f or a bicycle is.
Mr. Clarke: That statute is applicable, Section 46.1-171
says that the same things apply to a bicycle.
Judge, it is logjcal. As a matter of fact th e r eason for
bicycles doing it is because a bicycle does not
page 190 ~ have signal lights, brake lights and those sort of
things and is smaller.
:Mr. Whitlock: I don't !mow what :Mr. Clarke is going to
offer.
hlr. Cla rke : ·what I suggested is the interlineation of that
language. I agr ee that this is not complete.
Mr. Whitlock: How about the first par agraph where you
say "ordinary care under the circnm stances". You have to
put in ther e the age, general inteligence, maturity and experience.
Mr. Clarke: All right. Exercise ordinary care under the
circumstances, taking into consideration his age, general inteligence, maturity and experience. How is that ~
Mr. Whi tlock : I certainly agree that has got to go in, but
I don't think the instruction is proper any way.
Mr. Clarke : Subject to your disagreement with the instruction a t all, does that language meet with y our approval ~
Mr. Whitlock: I am going to object to the instruction. I
don't know anything you can put in it that will make it a
good instruction.
I think, too, Judge, that this instruction is takpage 191 ~ ino· away tl1e presumption that he is not capable
of negligence, and saying that if you consider
those thin gs tha t they can find that he is negligent and the presumption is not given to the child a s he is enti tled to.
1Ir. Clarke : Of course, he has got an instruction which
says that.
:Mr. \V11itlock: This is a finding in struction and yo11 have
got to put eYer ything in it that the child is entitled to.
1\Ir. Clarke : \Vhat do you suggest ?
Mr. vVJI itlock: I suggest that yon throw tll e instruction out
the window.
1\h. Clar ke : V.l e certainly have a rigltt to the th eory of it.
Assuming we haYe a rigllt t o the theory of it, what language
would you suggest ~
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Mr. Whitlock: I am not going to suggest any language because I don't think the instruction is applicable or proper
under any circumstances, but, I think, if you are going to
give the child the presumption he is entitled to you have to
put everything in the instruction that he is entitled to, you
can't just put in a part of it.
The instruction goes on to say that the law p1·esttms a
child between seven and fourteen years of age is incapable of
negligence.
The Court : I think I covered that in a prepage 192 r vious case by simply saying "and you find that
the child was capable of contributory negligence.
Mr. Whitlock : I don't think that cures it.
The Court: Just say, " the plain tifi's decedent failed to
exercise ordinary car e in the p erforma nce of the foregoing
duties and was capable of contributory negligence".
Mr. \iVhitlock: Does that give him the benefit of the presumption1
The Court : Yes. If he gets the prest~mption he is not
capable.
Mr. Clarke : I wW accept that, Judge.
The Court : I think in this instruction you have to tell
them that if they find the plaintiff's decedent failed to exercise ordinary care in t he performance of those duties and
was capable of negligence.
Mr. Whitlock : W e submit that that is still not giving him
the pr esumption he is entitled to.
The Court: Yes, the other instruction gives him the presumption.
Mr. Whitlock : This is a finding instruction.
Th e Court: Leave the top part in the language you have
there, taking into consideration his age, etc ; and in the
second paragraph, "If you find that the plaintiff's decedent
failed to exercise such or dinary car e in the perpage 193 r formance of the f oregoing duties and was capable of negligence. rrhen, if you further believe
that such negligence was t he sole proximate cause of the
collision you find for the defendant.
Mr. Cla rke : All right.
Mr. Whitlock : ,Judge, we strongly think t hat t he principles
of law still ar e not applicable, and that you are taking t he
presumption away from the child.
I am calling your attention to that because in trying to
help Mr. Clarke straighten th e in struction out yon ought not
to overlook that.
The Court: If your presumption is good then the child is
not capable of negligence.
Mr. Whitlock : This in struction doesn 't give him that.
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The Court: Yes, it does. If he was capable of negligence.
It takes into consideration the presumption.
Mr. vVhitlock: I don't see how the defendant can get averdict, and if he does I suppose I ought to have reversible error
in the case.
The Court: I don't know that that 100 feet has any business in there. Let me see that statute again.
The speed limit on this road was £fty-five.
page 194 ~ Mr. Whitlock: It wouldn't make any difference
whether he gave a signal or not, the defendant
didn't see him until he was thirty feet from him. So, what
difference would it make~
The Cour t : I don't know but what you may have a point
ther e, too.
Mr. ·w hitlock: The defendant doesn't complain because he
didn't o·ive him a signal.
The Court: He says the child darted in front of him.
Mr. Clarke: If he had come over the hill and the boy was
making a signal of his intention to turn he could have well
seen it at that time.
:Mr. Whitlock: \Ve l1ave the evidence that the man said that
he didn't see him until he was 30 feet in front of him.
Mr. Clarke: No, that is not so. He said that the child
turned in front of him when he was 30 feet from him.
Mr. ·w hitlock: The point I was trying to make is that this
man struck this child when the child was on the left side of
the road with the left front of his car, after the child had
passed from the right side of the road, a distance of from ten
to si..--deen feet and he didn't see him until he got within 30
feet of the child. This man was driving from £fty to si..--dy
miles an hour and the child apparently crossed
page 195 ~ the r oad, according to the defendant's statement
of what he saw, although he didn't see much and
dicln 't know that he struck the child because the child was
driving so fast, he said.
'l'he Court: All right, I will give you tl1is instruction.
Mr. vVh.itlock: We respectfully note an exception in that
the instruction is misleading. It does not state a correct
principle of law. It takes away from the child the presumption that he is entitled to that he was not negligent, or not
capable of being guilty of contributory negligence, and tl1at
it is repetitious.
The Court: All right. Instruction 13.
What evidence are you basing that on? Look out behind.
Mr. Clarke: Judge, he has to keep a look-out. This child
was turning across the highway. If he hadn't turned he
wonld have been safe.
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The Court : Mr. Clarke, wher e is your statement in this
one that this child was capable of contributory negligence~
Mr. Clarke : I have to correct that.
:Mr. ·whitlock : 1,his accident didn 't occur because of t his
child's backing over somebody behind him, or anything of
that kind. There is absolutely no evidence to
page 196 ~ support this instntction. This is a backing instruction when you back into something behind
you. You have given a signal instruction that hasn't any
merit at all ap1Jlicable to this case; but, cer tainly the child
didn't back up over this f ellow or do anything to cause this
accident by improperly backing up.
Th e Court: Th ere is no backing up. The only thing is keeping a proper look-out when he saw the car coming over the
hill he should have gotten to the far right hand side of the
road.
:Mr. \Vhitlock : 'rhat is not the situation, the only evidence
was that the boy got scared.
:Mr. Clarke : There is absolutely no evidence of that. Not
on e iota.
:Mr. "Whitlock : 'rhat is what Mr. Edwards said.
The Court: That is pnre speculation.
Mr. "Whitlock: 1,here is evidence. You asked :Mr. Edwards
what he had taught him to do and he said J1e had taught him
to do these things, bnt he didn't teach him to do it if he was
scar ed.
':Phe in struction is r epeti tious of the previous one, too,
Judge. This instruction is not based on any statute that I
know and the only way we have got a bicycle invoh·cd in this
law is by r efer ence to this statu te.
page 197 ~
Th e Court: Does a person riding a bicycle
have a duty to keep a proper look-out 7
Let's assume it was an adult, if he doesn't keep a proper
look-out riding a hicycle, isn't h e negligent ?
Mr . vVhitlock: If he J1as a dnty to keep a look-ou t I don 't
see wher e looking behind him had anything to do with this
accident. P erhaps, he had a clnty to give a signal jf he was
going to turn. WJ1at other duty do you mean 7 If he had
l ooked and seen a carThe Court: Coming rigllt hehind him.
Mr. \VJ1itlock: Tf yon giYe a signal yon have a right to
turn, yon don't stop. If yon are meeting on e yon have a duty
to stop and let him go hy, hnt one coming behind yon, you
don't have any cln ty. Tf yon ar e making; t he same provisions
of law applicahle to him , as yon do a motorist, he is supposed
to give a signal and go on and make his turn.
:Mr. Clarke : J11dge, may T suggest these things~ T wouJd
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leave the first paragraph like it is, because we arc talking
about the general duties of an oper ator of a bicycle.
I have got in the second paragr aph : If you believe under
the evidence that the decedent, under all the circumstances
existing at the time, including his age, general
p age 198 r inteligence, maturity and experience, fail ed to
keep a proper look-out and he was capable of
negligence; and if you further belie\·e that any such negligence was the sole proximate cause, etc.
I think I am going overboard trying to put these in two
places.
:Mr. v\T11itlock : If yon leave it out in the fir!5t paragraph
without putting in any qualification you a r e again taking
away his pres umption.
The Court : I will give that as Instruction number 13.
1Ir. ·whitlock : ·w e note an excep tion, your Honor, in that
there is no du ty on the bicycle operator to do anything with
reference to Yehicles behind him. Yon have already given
an instruction that he had a duty to give a signal and make
his turn as the operator of a motor vehicle wou ld do and tl1e
vehicle behind him has to bring his vehicle 1mder control and
permit him to make his tlun .
It is putting a burden on this infant child that is not even
r equired of an adult, and this instrnction takes away from
the child the pres1ID1ption that he is not capable of negligence. It is a finding instn1ction anrl all of t he requirements
due this child should be included in the in struction.
\Ve, ther e [ore, r especUully note an exception
page 199 ~ to the p;ranting of this instruction.
The Court : All right, the next instruction.
Mr. \Vhitlock : If yonr Honor please, we think this is the
instruction that should ha\·e heen giYen in place of all these
others you have given. 'I'his does set forth the dnty of an infant, and also giYes him the benefit of the presumption he is
entitled to.
Ag·ain. it is repetitious. \Ve think this instruction should
be giYen and not the thr ee preceding ones. This is the instruction approYed by the Supreme Cottrt of Appeals and
these other instructions you have given are something Mr.
Cla rke has dc,·ised.

•

•

•

•

•

•

•

•

•

•
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The Court: This instruction will be given as Instruction
5A.

page 220

•

•

•

•

•

•
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•

•

•

~

Thereupon, the case was submitted to the jury and the
jury retired at 12:18 P.M., and at 1:25 P .M., the jury returned in open court;
Thereupon,
The Court : :Mr. Foreman, has your Jury agreed upon a

verdict~

The Foreman : \ Ve have, sir.
The Court : Hand it to the Sheriff, please.
The verdict reads as follows :
vVe, the jury, on the issue joined fmd in favor of the plaintiff and assess his damages at $1,000.00. \Ve direct tlmt the
damages be distributed as follows : Leah Williams Nelson
$500.00, Maxine Lee Williams, $500.00. Signed Herbert D.
vVinsett, Foreman, 3j 29/ G9.
Do you wish the jury polled 1
1\ir. Whitlock: \¥ e do ask that the jury be polled.
page 221

~

Note: Thereupon, the name of each individual juror was
called by the Clerk, after which the Court asked : "Is this
your verdict1" to which each individual juror responded in
the aftirmative.
The Court: They all indicate that it is their verdict.
Note: Thereupon, the jury was discharged.
Thereupon,
The Court : All right, Mr. Whitlock. Mr. Clarke.
1\fr. Whitlock: If your Honor please. We move that the verdict be set aside as to damages, as being grossly inadequate
and to award a new trial on damages alone. Or, in the alternative that a new trial be granted on all issues,
page 222 ~ for errors committed during the trial of the
case; the Court's admitting evidence adverse to
the plaintiff, objected to and excepted to by the plaintiff; for
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the granting and refusing of instructions adverse to the
plaintiff, to which plaintiff objected to as the record shows;
and, for all other errors assigned during the course of the
trial adverse to the plaintiff as shown in the r ecord, and
objected to and excepted to by counsel for the plaintiff.
'rhe Court: Mr. Clarke.
:Mr. Clarke : I don't believe I have any motion except that
the case follow the usual course and that judgment be entered
on the verdict.
The Court: Gentlemen, your first motion that the verdict
is inadequate raises some question in the Court's mind. But,
the Supreme Court of Appeals has ruled that whether a verdict is excessive or inadequate that the jury's decision is
to be given great weight and that the only way it can be set
aside as being gross, on e way or the other, that it l1as to
shock the conscience of the Court. In every case in recent
history that the Circuit Court has set it aside as being excessive or inadequate the Supr eme Court has reversed the
iv ,yer court and r einstated the verdict and have shown that
it is the purpose of the Court that jury verdicts as to damages be maintained.
So, I am inclined to overrule your motion as to
page 223 ~ the Yerdict being inadequate.
As to the motion for errors assigned in the
r ecord or failure to give or in the giving of certain instructions. I think this jury was adequately instructed. I think
that the only criticism of this Court would be in overly instructing this jury; some seventeen instructions were involved.
So, I have to overrule your motion, Mr. Whitlock. I don't
believe that further filing of briefs or pointing out other factors to the Court would be of any assistance to me.
So, I will overrule your motion and direct Mr. Clarke to
prepare the order, and, of course, you will want to note your
exceptions.
Mr. Wl1itlock: We respectfully note the exception. I want
to set forth my assignments of error in the order .

•

•

•

•

•

A Copy-Teste:
Howard G. Turner, Clerk.
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