IN THE

Supreme Court of -Appeals of Virginia
AT RICHMOND.

Record No.· 5645

VIRGINIA:
In the Supreme Court of ~ppeals held at the Supre~e
Court of Appeals Building in the City of Richmond on "\Vednesday the 27th day of February, 1963.
·
CELINA MUTUAL·INSURANC~E- COMPANY, AN OIDO
. CORPORATION,
Appellant,

against
MILTON COHEN; EMIL DEUTSCH; REX C. CLIFTON;
EDMOND JACOBS; ALLSTATE INSURANCE COMPANY; AND HARTFORD ACCIDENT AND INDEMNITY COMPANY,
Appellees.

From the Circuit Court of the City of Norfolk
Clyde H. J a.cob, Judge
·

Upon the petition of Celina Mutual Insurance Company, an
Ohio corporation, an appeal and .supersedeas is a'varded it
from a decree entered by the Circuit Court of the City of
Norfolk on the 26th day of October, 1962, in a certain. proceeding then therein depending, wherein the said petitioner
was plaintiff and Milt.on Cohen and others were defendants ;
upon the petitioner, or some one for it, entering into bond
with sufficient security before ihe clerk of the said circuit
court in the penalty of three hundred dollars, with condition
as the law directs.
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NOTICE OF MOTION
FOR DECLARATORY JUDGMENT.
T·o: The above named defendants and each of them:
1. You are hereby notified that twenty-one (21) days after
legal service hereof or as soon thereafter as counsel may be
heard, the undersigned will m.ove the Circuit Court of the
City of Norfolk, Virginia for a D·eclaratory Judgment under
the provisions of Title 8, Chapter 25 of the Code of Virginia
1960, as amended, construing certain .contracts of insuranc~
and determining 'vhether or not the said contracts of insurance or either of them cover the liability, if any, of .Edmonq.
Jacobs under the circumstances hereinafter set forth in the
following paragraphs:
2. An actual antagonistic assertion and denial of liability
under the said contracts has arisen as hereinafter set forth.
3. On or about November 28, 1961 the underpage 2 ~ signed, a foreign corporation, organized in the State
of Ohio and doing business in the State of Virginia
issued a policy of liability insurance numbered 2CA 670-688
known as a Garage Liability Insurance Policy effective November 28, 1961 and expiring November 28, 1962 to Midtown
Motors, Incorporated, 11th and Granby Streets, Norfolk, Virginia.
4. That on or about 1\farch 11, 1961 the undersigned, a
foreign corporation, organized in the State of Ohio and doing business in the State of Virginia issued a policy of liability insurance numbered 2CA 633-941 known as a Family
Automobile Liability Police effective March 11, 1961 and expiring March 11, 1962 to Frances R. Jacobs, 532 Grantham
Road, Norfolk, Virginia. The undersigned verily believes
Frances R. Jacobs is the wife of Edmond Jacobs and that
they were members of the same household during the period of
time involved in the controversy herein.
.
5. On or about March 24, 1961 Edmond Jacobs purchased a
1.961 Plymouth from Midtown Motors, Incorporated with a
conditional sales lien in favor of Universal CIT Credit Corporation, 1617 Colley Avenue, Norfolk, Virginia.
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6. Edmond Jacobs purchased no policy of insurance from
the Celina Mutual Insurance Com.pany insuring the above
purchased automobile.
7. The said Edmond Jacobs claims to have entered into a
verbal agreement with Midtown Motors, Incorporated whereby the aforesaid policy of insurance issued to :Midtown Motors, Incorporated was to afford the said Edmond Jacobs
automobile liability insurance protection.
8. The said Celina Mutual Insurance Company nor any of
its' agents, servants or employees had any knowledge of the
aforesaid arrangen1ent or agreement.
9. The Celina Mutual Insurance Company avers under the
aforesaid Garage Liability Policy neither Edmond Jacobs
nor the automobile is insured. Further, under the aforesaid
Garage Liability Policy and Family Automobile Liability
Policy as conditions precedent to liability of the Celina Mutual Insurance Company the said Edmond ,Jacobs was required to. give written notice containing sufficient particulars
as to the circumstances of the accident, names and addresses
of the injured, which notice is to be given as soon as practicable, which condition was violated by Mr. Jacobs without
just cause.
page 3 ~ 10. On or about February 28, 1962 Edmond
Jacobs while operating the aforesaid Plymouth
was involved in an accident with an automobile owned and
operated by Rex Clifton and an automobile owned and operated by Emil Deutsch. Milton Cohen was a passenger in the
automobile owned and operated by Emil Deutsch.
11. At the time of the accident this plaintiff verily believes
an automobile liability policy which contains that coverage
commonly known as Uninsured Motorist Coverage was issued
by the Hartford Accident and Indemnity Company and covering the automobile of Emil Deutsch.
12. At the time of the accident this plaintiff verily believes
an automobile liability policy w~ich contains that coverage
commonly known as Uninsured Motorist Coverage was issued
by the Allstate Insurance Company and covering the automobile of Rex Clifton.
13. At the time of the aforesaid accident on February 28,
1962 _approximately One Thousand ($1,000.00) Dollars worth
of property damage was done to the automobiles involved.
The driver and occupants of the vehicles involved sustained
injuries of various degrees and one or more were taken from
the scene of the accident to a hospital for emergency and/
or admission.
14. On or about March 1, 1962 the said E'dmond Jacobs a.p-
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peared in the City of Norfolk Police Court, Part II, to answer
criminal charges arising out of the operation of his automobile in connection with this ac'cident at which hearing there
was testimony as to the nature and extent of the damages
and injuries.
15. On or about March 3, 1962 Rex Clifton called Mr.
Jacobs at his home to inquire as to the identity of the liability
insurance carrier which ~1:r. Jacobs claimed insured his vehicle at the time of the accident.
16. That on or about J\;farch 8, 1962 1\fr. Jacobs was served
with a copy of a Notice of 1Yiotion for Judgment filed in the
Circuit Court of the City of Norfolk, Virg·inia, Docket No.
5469-1\f, in which Mr. Milton Cohen was plaintiff and Mr.
Edmond Jacobs and Rex C. Clifton were defendants and in
which Mr. Cohen claimed damages for injuries in the sum of
Fifty Thousand ($50,000.00) Dollars.
17. On or about March 9, 1962 a letter was received by Mr.
Edmond Jacobs from Mr. Robert S. Cohen, Attorney-at-Law,
indicating that 1\fr. Cohen and his firm represented 1\Ir. Rex
C. Clifton in connection with injuries sustained by
page 4 ~ Mr. Clifton in the said accident of February 28,
1962.
18. That on March 16, 1962 1\fr. Jacobs appeared in the
offices of the Commercial Insurance Agency, Incorporated, an
agent for the Celina :Niutual Insurance Company, and requested an SR21. At this time he saw Tuck Dail of that
agency who referred him to the then resident adjuster for the
Celina Mutual Insurance Company.
19. On March 16, 1962 Mr. J acob.s visited the office of the
resident adjuster to report the accident. The report given
at this time was incomplete.
.
20. The Celina Mutual Insurance Company on March 16,
1962 issued letters of Reservation of Rights and Notice that
the suit was in excess of coverage.
21. That on or about May 22, 1962 in tl1e Court of Law
and Chancery of the City of Norfolk, Virginia, under Law
Docket No. 5900, Emil Deutsch instituted an action by 1\fotion
for Judgn1ent ag-ainst Edmond ,Jacobs in the sum of Twenty
Thousand ($20,000.00) Dollars f.or injuries and damages allegedly sustained as a result of the negligence of Edmond
Jacobs .in the aforesaid accident.
22. On or about May 22, 1962 in the Court of Law and
Chan~ery of the City of Norfolk, Virginia., under Law Docket
No. 5901, R.ex Clifton instituted an action by Motion for
Judgment against Edmond Jacobs in the sum of Twenty
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Thousand ($20,000.00) Dollars for injuries and damages allegedly sustained as a result of the negligence of Edmond
Jacobs in the aforesaid accident.
23. The Celina Mutual Insurance .Company denies that
under the aforesaid circumstances it is obligated to defend
the said Edmond. Jacobs and/or pay any judgments which
may be obtained against hi~ as a result of his alleged negligence.
24. Until such time a.s the controversy over the liability
of the plaintiff under the policies for the aforesaid accident
has been determined by judicial interpretation of said contracts of insurance, it will be incumbent upon the plaintiff to
charge as reserves large sums of money under the laws of
·
the States of Ohio and Virginia.
25. The plaintiff avers it is necessary fqr the question of
coverage to be determined as p.romptly as possible in order
that the plaintiff will be advised as to whether or not it is
required to defend the. said Edmond Jacobs in the aforesaid
tort actions filed in this Court. and other Courts ;
page 5 ~ that until the question of coverage is determined
the plaintiff cannot know .what its rights are,
'vhether or not it is required under its policy to defend the
said Jacobs, prepare for trials or the advisability and wisdom
of entering into settlement negotiations. Further, the said
Milton Cohen, Emil Deutsch and Rex Clifton would desire
the decision of this Court so that they might be advised as to
their rights under the Uninsured Motorist protection afforded
to them under the aforesaid policies of insurance.
26. None of the parties hereto have sought by any other
legal action to have their rights adjudicated under the various
policies of insuranc~ which may be applicable.
WHEREFORE, the undersigned plaintiff requests the
Court to enter a Declaratory Judgment construing the provisions of the policies of insurance aforesaid and determining
the respective rights and liability of the parties hereto and
under the circumstances aforesaid; that an injunction issue
restraining the defendants from taking any further actions
to impose liability under its aforesaid policies.
CELINA MUTUAL INSURANCE COMPANY
BY: ROBERT B. WINTERS
Of Counsel
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Filed in the Clerk's Office the 20th day of June, 1962.
Teste:
W. R. HANCKEL, Cle-rk
HELE W. ROMULEES, D.C .

•
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PROOF OF SERVICE.
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Returns shall be made hereon, showing service of Subpoena in Chancery issued June 20th, 1962, with copy of Bill
of Complaint filed June 20th, 1962, attached:
Executed on the . . . . . . day of ......... , 19 .... , in the
City of ............ , Virginia, by delivering· a true copy of
the above mentioned papers, attached to each other, to ...
. . . . . . . . . . . . ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . in person.
Sergeant, City of ...................... , Va.
By ....................... , Deputy Sergeant.
(Use the space below if a different fonn of return is
necessary)
Executed on the 22 day' of June, 1962; in the City of Norfolk, Virginia., by calling at the usual place of abode, of E~l
Deutsch and not finding him there, or any other person tJpon
whom s~rvice could b~ made, I left a true copy of the above
mentioned papers attached to each other, posted at the front
door of his usual place of abode.
CHARLES H. LEAVITT
City Sergeant
of Norfolk, Va.
By D. E. BRUCE, Deputy
Executed on the 22 day of June, 1962, in the City of Norfolk, Virginia, by calling at the usual place of abode, of Milton
Cohen and not finding him there, or any other person upon
whom service could be made, I left a 'true copy of the above
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mentioned papers attached to each other, posted at the front
door of his usual place of abode.

CHAR-LES H. LEAVITT
City Sergeant
of Norfolk, Va.
By D. E. BRUCE, Deputy
Returned and filed the 25 day of June, 1962.

W. R. H.A.NCKEL, Clerk.
By T. A. W. GR..A.Y, D.C.
(on back)
N-ot finding Rex C. Clifton at his usual place of abode, the
above mentioned papers attached to each other were executed
on the 22 day of June 1962, in the City of Norfolk, Va., by
delivering a true copy of same to Mrs. Rex Clifton :Q.is· wife
whom I found at the usual place of abode, a member of his
family above the age of sixteen years, a.nd by giving information of its purport to her.

CHARLES H. LEAVITT
City Sergeant
of Norfolk, Va.
By D. E. BRUCE, Deputy
Not finding Edmond Jacobs at his usual place of abode, the
above mentioned papers attached to each other, were executed
on the 22 day of June , 1962, in the City of Norfolk, Va., by
delivering a true copy of same to Mrs. E. Jacobs, his wife
whom I found at the usual place of abode, a member of his
family above the age of sixteen years, a.nd by giving information of its purport to her.

CHARLES H. LE.A.VITT
City Sergeant
of Norfolk, Va.
By

. . . . . . . . . . . . . . . . . .'

Deputy.
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Returns shall be made lwreon, showing service of Subpoena in Chancery issued June 20th, 1962, with copy of Bill
of Complaint filed June 20th, 1962, attached:
Executed on the 25 da.y of June, 1962, in the County of·
Roanoke, Virginia, by delivering a true copy of the above
mentioned papers, attached to each other, to John S. Bolger,
Registered Agent in person.
C. E. BOONE
Sheriff Roanoke County
By P. L. WATTERNS, Deputy Sheriff
(Use the space below if a different form of return is
necessary)
Executed on the 25 day of June, 1962, in the County of
Roanoke, Virginia, by delivering a true copy of the above
mentioned papers attached to each other, to John S. Bolger,
Registered Agent for Allstate Ins. in person.
C. E. BOONE
Sheriff, County of Roanoke, Va.
By P. L. vYATTERNS, Deputy Sheriff
Returned and filed the 26th day of June, 1962.

vY.

•
page 8

~

R. HANCI{EL, Clerk.
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PROOF OF SERVICE .
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•

Returns shall be made hereon, sl1owing service of Subpoena in Chancery issued June 20th, 1962, with copy of Bill
of Complaint filed June 20th, 1962, attached:
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Executed on the 27 day of June, 1962, in the City of Richmond, Virginia, by delivering· a true copy of the above mentioned papers, attached to each other, to Edward A. Marks,
Jr., Registered Agent for Hartford Accident & Indemnity
Company in person.
FRANK A. CAVEDO
Sergeant, City of Richmond, Va.
By MARION R. GEE,
Deputy Sergeant
(Use the space below if a different form of return is
necessary)
Returned and :filed the 29th day of June, 1962.
W. R. HANCKEL, Clerk.
By HELE W. ROMULEES, D.C.

page 9

•

•

•

•

•

•

•

•

•

•

r
ANSWER TO NOTICE OF MOTION
FOR DECLARATORY JUDGME.NT

NOW COME the defendants, EMIL DEUTSCH and REX
C. CLIFTON, by their counsel, and answer as follows:
1. The provisions of Paragraph 1 of Notice of Motion for
Declaratory Judgment require no answer.
2. The defendants neither admit nor deny any of the allegations set forth in the plaintiff's Notice of l\fotion for
Declaratory Judgment, and c~ll for strict proof thereof.
WHEREFORE, the undersigned defendants pray thi~
Court to construe the policies in question and enter a Declaratory Judgment determining respective rights and liability of
the parties hereto and permitting the defendants, El\fiL
DEUTSCH and REX C. CLIFTON to go forward with their
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pending law suits against EDMOND JACOBS in the Court
of Law and Chancery of the City of Norfolk, Virginia.
EMIL DEUTSCH and
REX C. CLIFTON
By ROBERT S. COHEN
Of Counsel
AMATO, BABALAS, BREIT & COHEN
Attorneys for Emil Deutsch and Rex C. Clifton
500 Helena Building
Norfolk, Virginia
I certify that on June 27, 1962. I mailed a true copy of the
foregoing pleading to each counsel of record.
AMATO, BABALAS, BREIT & COHEN
By ROBER.T S. COHEN
Attorneys for Emil Deutsch & Rex C.
Clifton
Filed 6-28-62.

.
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ANSWER OF MILTON COHEN.
Defendant, Milton Cohen, for his answer to the motion for
declaratory judgment says:
1. That he is not advised as to the allegations of Paragraphs 2, 3, 4, 5, 6, 7, 8 and 9 of said motion and calls for
strict proof thereof where it may be material.
2. That he admits the allegations of Paragraphs 10, 11, 12
and 13 of .said motion.
3. That he is not advised as to the allegations of Paragraphs 14 and 15 of said motion.
4. That he admits the allegations of Paragraph 16 of said
motion.
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5. That he is not advised as to the allegations of Paragraphs 17, 18, 19, 20, 21, and 22 of said motion.
6. That the allegations of Parag·raph 23 of said motion are
a conclusion of law.
7. That he is not advised as to the allegations of Paragraph 24 of said motion and calls for strict proof thereof.
8. That the allegations of Paragraph 25 of said motion are
denied.
9. That the allegations of Paragraph 26 of said motion are
admitted.
WHEREUPON he prays that the motion for declaratory
judgment be ~ismissed as to him.

MILTON COHE.N
By HOWARD I. LEGUM
Of Counsel
HOWARD I. LEGUM
FINE, FINE, LEGUM & SCHWAN,
Counsel for Milton Cohen
720 Law Building
Norfolk, Virginia
~

I certify that I mailed a true copy of the foregoing
Answer of Milton Cohen to Pilcher, Underwood,
Pilcher and Winters, p.q., 402 Equitable Building, 300 Boush
Street, Norfolk, Virginia, this 28th ~ay of ~nne, 1962.
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HOWARD I. LEGUM
Filed 6-28-62.
VIRGINIA MANNING, D.C .
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ANSWER TO MOTION
FOR DECLARATORY JUDGMENT.
Now comes the defendant, Edmond Jacobs, by counsel, and
for his answer to the Motion for DeclaraU:>ry Judgment filed
against him answers and says :
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1. This defendant states that Paragraph 1 of the Motion
for Declaratory Judgment requires no answer.
2. This defendant admits Paragraphs 4, 7, 10, 14, 16, 17, 21,
and 22 of the l\fotion for Declaratory J udgtnent.
3. This defendant denies Paragraphs 9 and 23 of the :Wiotion for Declaratory Judgment.
4. This defendant is not advised and neither admits nor
denies Paragraphs 2, 3, 5, 6, 8, 11, 12, 13, 15, 18, 19, 20, 24,
25, and 26 of the l\fotion for Declaratory Judgment and calls
for strict proof thereof.
5. This defendant states that the plaintiff is required to afford coverage and protection to this defendant under his
policy of liability insurance Numbered 2CA 633-941 known as
a Family Automobile Liability Policy effective March 11,
1961, and expiring March 11, 1962, issued to Frances R.
Jacobs, 532 Grantham Road, Norfolk, Virginia, the spouse
of this defendant, relative to the automobile accident in which
he 'vas involved on February 28, 1962.
EDMOND JACOBS
By "\VILSON H. WAHAB
Counsel
Filed 7-6-62.

•

•

vV. ROMULEES, D.C .
•
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•

•
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ANSWER OF HARTFORD ACCIDENT
AND INDEMNITY COMPANY.
Hartford Accident and Inde.mnity Company, for its answer
to the Motion for Declaratory Judgment heretofore filed
against it, says that:
1. Paragraph No. 1 of the Motion for Declaratory Judgment requires no answer.
2. The allegations of Paragraph No. 2, 3, and 4 of the
Motion for Declaratory Judgment are hereby admitted.
3. This defendant, having no knowledge of the matters as-

Celina
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serted in ParagTaphs No. 5, 6, 7 and 8 of the Motion for Declaratory Judgment, hereby calls for strict proof thereof.
4. The allegations of Paragraph 9 of the Motion for Declaratory Judgment are hereby denied.
5. The allegations of Paragra ph.s No. 10 and 11 of the ~lo
tion for Declaratory Judgment are hereby admitted.
6. This defendant, having no knowledge of the
page 14 ~ matters asserted in Paragraph No. 12 of the ~'lo
tion for Declaratory Judgment, hereby calls for
strict proof thereof.
7. The allegations of Paragraph No. 13 of the 1\!Iotion for
Declaratory Judgment are hereby admitted.
8. This defendant, having no knowledge of the rna tters asserted in Paragraphs No. 14 and 15 of the Motion of Declaratory Judgment, hereby calls for strict proof thereof.
9. This defendant hereby admits the allegations of Paragraph No. 16 of the Motion for Declaratory Judgment.
10. This defendant, having no knowledge of the matters, asserted in Paragraphs No. 17, 18, 19 and 20 of the Motion for
Declaratory Judgment, hereby calls for strict proof thereof.
11. The allegations of Paragraphs No. 21 and 22 of the Motion for Declaratory Judgment are hereby admitted.
12. This defendant understands that Celina Mutual Insurance Company is denying coverage. This defendant does not
admit that Celinal\iutual Insurance Company is not obligated
to defend the said Edm.ond tTacobs or to pay any judgments
which might be obtained against him.
13. The allegations .of Paragraph No. 24 of the Motion for
Declaratory Judgment are hereby admitted.
14. For its answer to Paragraph No. 25 of the Motion for
Declaratory Judgment, Hartford Accident and Indemnity
Company joins in the motion made therein representing unto
the Court that it is necessary for questions of coverage to be
determined as promptly as possible in this action in order
that all parties to this Declaratory Judgment acpage 15 ~ tion might be advised of their respective rights,
duties, obligations and privileges; that the questions of coverage should be determined so that all parties
would know whether to prepare for trials or to attempt to
enter into settlement negotiations in connection with the
various claims arising from this accident.
15. The allegations of Paragraph No. 26 of the Motion for
Declaratory Judgment are hereby admitted.
WHEREFORE, Hartford Accident and Indemnity Company requests the Court to enter a Declaratory Judgment
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construing the provisions of the policies of insurance and
determining the respective rights and liabilities of the parties
affected; and that an injunction be issued restraining the trial
of the personal injury suits on the merits until coverage questions can be decided by the Court. ·
HARTFORD ACCIDENT AND
INDEMNITY COMPANY
By SPENCER GlLL
Of Counsel
RIXEY AND RIXEY
1000 Maritime Tower
Norfolk, Virginia
I hereby certify that a copy of this Answer to the Motion
for Declaratory Judgment was mailed this 12th day of July,
1962 to Mr. Robert Winters, Equitable Building, Norfolk,
Virginia, attorney of record for Celina Mutual Insurance
Company; to Mr. Howard Legum, Law Building, Norfolk,
Virginia, attorney of record for the defendant Milton Cohen;
to Mr. Robert Cohen, Helena Building, Norfolk, Virginia, attorney of record for the defendants Emil Deutsch and Rex
.c. Clifton; Mr. Wilson Wahab, Board of Trade Building,
·
Norfolk, Virginia, attorney of record for the depage 16 ~ fendant Edmond Jacobs; and to Preston and Preston, Royster Building, Norfolk, Virginia, attorneys of record for the defendant Allstate Insurance Company.
SPENCER GILL
Of Counsel
Filed 7-13-62.
HELE W. ROMULEES, D.C .
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ANS,VER OF ALLSTATE INSURANCE COMPANY.
Allstate Insurance Company, for its Answer to the Motion
for Declaratory Judgn1ent heretofore filed against it, says:
1..Paragraph 1 of the Motion for Declaratory Judgment
requires no answer.
2. The allegations of Paragraphs 2, 3, and 4 of the Motion for Declaratory Judgment are hereby admitted.
3. That this· defendant, having no knowledge of the allegations of Paragraphs 5, 6, 7, and 8 of the Motion for Declaratory Judgment, neither admits nor denies said allegations
and calls for strict proof thereof.
4. The allegations of Paragraph 9 of the Motion for Declaratory Judgment are hereby denied.
5. The allegations of Paragraph 10 of the 1\{o.;.
page 22 ~ tion for Declaratory Judgment are admitted.
6. This defendant, having no knowledge of the
allegations of Paragraph 11 of the Motion for Declaratory
Judgment neither admits nor denies said allegations and
cans for strict proof thereof.
7. The allegations of Paragraph 12 of the Motion for Declaratory Judgment are hereby admitted.
8. This defendant, having no knowledge of the allegations
of Paragraphs 13, 14,and 15 of the Motion for Declaratory
Judgement neither admits nor denies said allegations and
calls for strict proof thereof.
9. This defendant, having no knowledge of the allegations
of the Motion for Declaratory· Judgment alleged in Paragraph 16, neither admits nor denies said allegations and calls
·
for strict proof hereof.
10. This defendant, having no knowledge of the allegations of the Motion for Declaratory Judgment alleged in
Paragraphs 17, 18, 19, 20, 21 neither admits nor denies said
allegations and calls for strict proof thereof.
11. This defendant hereby admits the allegations of Paragraph 22 of the Motion for Declaratory Judgment.
12. This defendant understands that Celina. Mutual Insurance Company i.s denying coverage to Edmond Jacobs,
and this defendant does not admit that Celina Mutual Insurance Company is. not obligated to defend the said Edmond
Jacobs or to pay any judgments which might be obtained
against him.
13. The allegations of Paragraph 24 of the Motion for
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Declaratory Judgment are hereby admitted.
14. For its answer to Paragraph 25 of the
Motion for Declaratory Judgment Allstate Insurance Company joins in the motion made therein representing unto the Court that it is necessary for questions of coverage to be determined as promptly as posstble in this action
in order that all parties to this Declaratory Judgment action
might be advised of their respective rights, duties, obligations and privileges; that the questions of coverage should be
determined so that all parties would know whether to prepare for trial or to attempt to enter into settlement negotiations in connection with the various claims arising· from
this accident.
15. The allegations of Paragraph 26 of the Motion for Declaratory Judgment are hereby admitted.
page 23

~

"\VHEREFORE, Allstate Insurance Company requests the
Court to enter a Declaratory Judgment construing the provisions of the policies of insurance and determining the respective rights and liabilities of the parties affected; and that
an injunction be issued restraining the trial of the personal
injury suits on the merits until coverage questions can be
decided by the Court.
ALLSTATE INSURANCE COIYIPANY
By JOHN B. PRESTON
Of Counsel
PRESTON & PRESTON, p.d.
320 Royster Building
Norfolk, Virginia
I certify that a true copy of the foregoing pleading was
mai1ed to all counsel of record this 16th day of July 1962.
JOHN B. PRESTON
Filed 7-6-62.
HELE W. ROMULEES, D. C.

•

•

•

•

•

•

•

•

•

•

page 30}

Celina Mutual Insurance Co. v. Milton Cohen

17

ORDER.
Now comes the complainant and asked leave to file an
amendment to paragraph 4 of the Bill of Complaint and for
good cause shown it is Adjudged, Ordered and Decreed that
the amendment to the Bill of Complaint be and the same hereby is filed.
Enter Oct. 26, 1962.

C. H. J.
SEEN:
ROBERT G. WINTERS, p.q.
HOWARD I. LEGUM
ROBERT S. COHEN, p.d.
WILSON H. W ARAB
SPENCER GILL, attorney for Hartford A. & I.
JOHN B. PRESTON, attorney for All State Ins. Co .

page 31
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AMENDMENT TO BILL OF COMPLAINT.
Now comes the complainant and states paragraph 4 of the
Bill of Complaint should be amended to read:
4. That on or about March 11, 1961 the undersigned, a
foreign corporation, organized in the State of Ohio and doing
business in the State of Virginia issued a policy of liability
insurance numbered 2CA 633-941 known as a Family Automobile Liability Policy effective March 11, 1961 and expiring
September 11, 1961 and renewed from September 11, 1961
to March 11, 1962 to Frances.R. Jacobs, 532 Grantham Road,
Norfolk, Virginia. The undersigned verily believes Frances
R. Jacobs is the wife of Edmond Jacobs and that they were
members of the same household during the period of time
involved in the controversy herein.
CELINA MUTUAL INSURANCE COMPANY
By ROBERT G. WINTERS
Of Counsel
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PILCHER, UNDERWOOD, PILCHER & WINTERS
402 Equitable Bldg., 300 Boush Street
Norfolk, Virginia
.I hereby certify I delivered a copy of the above to all
counsel of record this 26th ·day of October, 1962.
Filed 10-26-62.
VIRGINIA MANNING, D.C .

•
page 32
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DECREE.

This cause came on this day to be heard upon the bill of
complaint, the answers of the defendants, the stipulation. of
fact, and was argued by counsel.
Upon consideration whereof, it is adjudged, ordered and
decreed that the policy of liability insurance numbered 2 CA
633-941 known as a Family Automobile Liability Policy issued by Celina '1\{utual Insurance Co!npany to Frances R.
Jacobs was in force and covered the automobile owned and
operated by Edmond Jacobs on February 28, 1962, that was·
involved in a collision with an automobile operated by Rex
C. Clifton, whose automobile was then knocked into an automobile operated by Emil Deutsch in whose automobile Milton Cohen was a passenger, and that fhe said Edmond Jacobs
gave the required notice under said insurance policy to the
said Celina Mutual Insurance ·Company of said accident.
It is further adjudged, ordered and decreed, that by stipulation of the parties by counsel that the insurance policy
numbered 2 CA 670-688 known as a Garage Liability Insurance Policy issued by complainant to 1\!idtown Motors,
Incorporated, did not cover on said date of accident the auto·
mobile owned and operated by Edmond Jacobs.
It is further adjudged, ordered and decreed that Celina
Mutual Insurance Company be and is hereby declared obligated to defend under said policy issued to Frances R. ·
Jacobs the personal injury .and property damage
page 33 r actions filed by Milton Cohen, Emil Deutsch, and
Rex C. Clifton against the said Edmond Jacobs.
To all actions of the Court, the Celina 1\{utual Insurance
Company duly excepts.
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Seen:
Robert G. Winters, counsel for Celina Mutual Insurance Co.
Howard I. Legum, counsel for Milton Cohen
Spencer Gill, attorney for Hartford Accident and Indemnity
Co.
Robert S. Cohen, attorney for Enlil Deutsch and R.ex Clifton
1Vi1son H. '\Vahab, attorney for Ed1nond Jacobs
John B. Preston, attorney for Allstate Insurance Company
Enter this 26 day of Octob~r 1962.
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NOTICE OF APPEAL
and
ASSIGNMENTS OF ERROR.
The Con1plainant, Celina Mutual Insuran~e Company, by
its attorney, hereby gives notice of its appeal from a certain
final Order entered in the above styled Declaratory Judgment on October 26, 1962.
Pursuant to the rules {)f the "Supreme Court of Virginia
the Complainant, Celina Mutual Insurance Company, does
hereby designate as the Assignments of Error in this action
the following:
1. The Trial Court erred in ruling that coverage was afforded to Edmond Jacobs under Celina. 1\futual Insurance
Company policy numbered 2 CA 633941 issued to Frances
R. Jacobs.
2. The Trial Court erred in ruling that Edmond Jacobs
made a reasonably prompt report of the accident.
3. The Trial Court erred hi entering the Order of October
26, 1962.
CELINA MUTUAL INSURANCE COMPANY
By: ROBERT G.

Of Counsel

~NTERS
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PILCHER, UNDERWOOD, PILCHER & WINTERS p.d.
402 Equitable Bldg., 300 Boush St.,
. Norfolk, Virginia
I hereby certify that I have mailed a true copy of the foregoing Notice of Appeal and Assignments of Error this lOth
day of December, 1962 to Mr. Howard I. Legum, Attorney
for the respondent Milton -Goben, Law Building, Norfolk,
Virginia; Mr. Robert S. Cohen, Attorney for the respondents,
Rex Clifton and Emil Deutsch, Helena Building, Norfolk,
Virginia; Mr.. Wilson H. Wahab, Attorney for the
page 35 ~ respondent Edmond Jacobs, Board of Trade Building, Norfolk, Virginia; Mr. John B. Preston, Attorney for the respondent Allstate Insurance Company, Royster Building, Norfolk, Virginia; Mr. Spencer G. Gill, Jr.,
Attorney for the respondent H.artford Accident and Indemnity Company, Maritime Tower, Norfolk, Virginia.
ROBERT G. WINTERS
Of Counsel
Filed 12-11-62.
VIRGINIA MANNING, D.C.
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NOTICE OF APPEAL.
TO : Messrs. Howard I. Legum, Robert S. Cohen, Wilson
H. Wahab, John B. Preston and Spencer G. Gill, Jr., Attorneys for the respondents.
PLEASE TAI{E NOTICE, That at 9:30A.M. on the 20th
day of December, 1962, the undersigned will present to the
Honorable Clyde H. Jacob, Judge of the Circuit Court of
the City of Norfolk, Virginia, at the courthouse of said city,
the stenographic report of the proceedings of the trial of the
above-entitled case for certification by said Judge, and will,
on the same date, make application to the Clerk of said court
for a transcript of the record in said case, for the purpose of
presenting the same to the Supreme Court of Appeals of
Virginia with a petition for a writ of error and supersedeas
to the final judgment of the trial court in said case.
CELINA MUTUAL INSURANCE COMPANY
By ROBERT G. WINTERS, Attorney
Legal service of the above notice is hereby accepted, this
19th day of December, 1962.
HOWARD L. LEGUM
Attorney for Milton Cohen
WILSON H. WAHAB
Attorney for Edmond Jacobs
SPENCER GILL
Attorney for Hartford Accident
and Indemnity Company
ROBERT S. COHEN
Attorney for Rex Clifton and
Emil Deutsch
JOHN B. PRESTON
.Attorney for Allstate Ins. Co.
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T·RANSCRIPT OF PROCEEDINGS.

Stenographic transcript of the proceedings upon the trial
of the above-entitled case, in said court, on the 26th day of
October, 1962, before the Honorable Clyde H. Jacob, Judge
of said court.
APPEARANCES: J.\llr. Robert G. vVinters, Attorney for
the complainant.
~Ir. Howard I. Legum, Attorney for the respondent Milton
Cohen.
Mr. Robert S. Cohen, Attorney for the respondents Rex
Clifton and Emil Deutsch.
lVIr. 'Vilson H. Wahab, Attorney for the respondent Edmond Jacobs.
1\{r. John B. Preston, Attorney for the respondent Allstate
Ins. Co.
Mr. Spencer G. Gill, Jr., Attorney for the respondent
Hartford Accident and Indemnity Co.
page 3
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(The reporter was sworn.)

The Court: Mr. Winters, do you want to make an opening statement?
Mr. Winters: Yes, Your Honor.
The Court : Proceed.
Mr. Winters: I desire to present to you an order which
has been endorsed I think by a.ll counsel and which allows
amendment of the bill of complaint to conform more nearly
to the facts.
Your Honor, this is an action instituted by the Celina Mutual Insurance Company against persons claiming coverage
as third-party beneficiaries or as a direct insured under a
policy or policies issued by the Celina Mutual Insurance
Company; and joined with those parties claiming as direct
insureds or as third-party beneficiaries under the insurance
contract are the two carriers tha.t afford uninsured motorist
coverage to those persons who were injured or damaged in
this accident.
I have a policy that I desire to exhibit and introduce.
Mr. ·Preston: This is not the sample Y
Mr. Winters: This is Mi~town 's policv. I offer this,
Your Honor, as an exhibit.
·
page 4

~

(The policy referred to was marked Plaintiff's
Exhibit 1.)
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Mr. Winters : I would like to explain in that regard, Your
Honor, that the policy was issued on November 28, 1961, as
indicated, to Midtown Motors, Incorporated.
Prior to the date of the accident, which occurred on February 28, 1962, ~Ir. Jacobs, Edmond Jacobs, entered into or
claimed to enter into an agreement with 1\Hdtown l\1:otors,
Incorporated, whereby he would acquire an automobile in
exchange for which he would ·solicit customers for them, and
for each lead that he obtained he .would .be paid a certain
sum. of money.
· ·
·
Following the accident-and I believe counsel are ag·reed
on this-.following this accident, when Mr. Jacobs first made
a report to any representative of the Celina Mutual Insurance Company, he claimed coverage under the Midtown ~Io
tors policy which you now have in your hand. It was deter.mined at. the time that he made his reports tha.t the automobile was titled in his nan1e. And I desire to exhibit to the
Court and to read into the record that the Division of ~Iotor
Vehicles states that under Title No. 2090237, a 1961 Plymouth
station wagon bearing identification number
page 5 ~ 3616102 280 was registered in the name of Edmond
Jacobs .at 532 Grantham Road, Norfolk, Virginia,
on January 29, 1962, and tha.t the lienor as indicated on the
title was Universal CIT Credit Corporation, 1617 Colley
Avenue, Norfolk, Virginia; and I merely desire to exhibit
that to the Court.
·
The Court: Very well; you don't want to offer it.
Mr. Winters: That is right. As a result, because the car
was titled in his name, and under the circumstances that he
was returning home and on no business of Midtown Motors
at the time, it was indicated by the adjuster for Celina Mutual Insurance Company that there would be no coverage afforded under tbe ~Iidtown Motors policy. At that time l1e
gave Mr. Jacobs, tendered to him-which he did not accept
and it was mailed to him-a reservation of rights under that
policy.
At that time it was ascertained that Mrs. Frances R. Jacobs,
who is the wife of Edmond Jacobs and who resides with him
at 532 Grantham Road, Norfolk, Virginia, had secured a
policy of insurance witl1 the Celina Mutual Insurance· Company numbered 2CA 633-941 which had originally been issued
for the period effective March 11, 1961, to Septempage 6 ~ her 11. 1961. There was a renewal of that policy
from September 11, 1961. to March 11, 1962. We
are in the process, Your Honor, of attempting to procure-
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I will offer this and there will be a further tender in connection with this, to show that that is the period.
(The policy referred to was marked Plaintiff's Exhibit
2.)

Mr. vVinters: Now, the facts disclose, and I believe it is
stipulated by all counsel, that Mr. Jacobs was involved in an
accident on February 28, 1962, at which time his automobile
struck an automobile owned by a Mr. Rex Clifton, who was
alone at the time of the accident. Mr. Clifton's vehicle 'vas,
in turn, involved with a vehicle owned and operated by Mr.
Emil Deutsch, who was accompanied by a Mr. Milton Cohen,
that the total damages to the automobiles in this accident were
approximately $1,000 and that Mr. Milton Cohen claimed injuries at the scene of the accident and was removed from the
scene of the accident to De Paul Hospital, where he was admitted.
I believe it would be stipulated, also-this was not discussed but I think you will all go along with this-that on March
1, 1962, Mr. Edmond Jacobs appeared in the City
page 7 ~ of Norfolk Police Court, Part Two, to answer the
criminal charges arising out of the operation of his
automobile in connection with the accident and that the police
officer testified as to the damages done and the injuries sustained in the accident. I do not know about this, we did not
cover this but is there any question about the fact that sometime between the time-I am speaking to counsel-between
the time the accident occurred and the report was actually
made, Mr. Clifton called Mr. Jacobs to inquire as to his
coverage~

Mr. Gill: It is stipulated, Your Honor.
Mr. Preston: That is correct.
Mr. Wahab: That is correct.
Mr. Winters: Subsequently, on March 8, 1962, Mr. Jacobs
was served with a copy of notice of motion for judgment filed
in the Circuit Court of the City of Norfolk, Virginia, under
Docket No. 5469-M, in which Mr. l\lilton Cohen was plaintiff
and Mr. Edmond Jacobs and J\fr. Rex C. Clifton were defendants, wherein Mr. Clifton was claiming damages for
injuries in the sum of $50,000; and that on or about :M~arch
9, 1962, a letter was received by Mr. Edmond Jacobs from
Mr. Robert S. Cohen, Attorney at Law, indicating
page 8 ~ that ~fr. Cohen and his firm represented Mr. Rex
C. Clifton in connection with injuries allegedly su-stained by 1\fr. Clifton in the accident of February 28, 1962.
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Tha.t subsequent thereto and on the morning of March 16,
1962, Mr. Jacobs appeared in the offices of the Commercial
Insurance Agency, Incorporated, the agent which issued the
policy to 1\fidtown Motors, and requested that they prepare
for him the SR-300 and an SR-21 to be :filed therewith. As a
result of a phone conversation which advised that 1\IIr. Jacobs
was appearing 1\fr. Dail, who received }\l!r. Jacobs in that
office, referred 'him to the claims adjuster for the Celina 1\futual Insurance Company, 1\{r. Christopher Culver, at the office of the Celina Mutual Insurance Company on Virginia
Beach Boulevard, and at approximately 11:30 on March 16,
1962, Mr. Culver obtained the statement from Mr. Jacobs
which I offer in evidence. The statement consists of five
pages.
The Court: Do you all stipulate that the personal injury
case statement goes in evidence 7
Mr. Gill: This is in regard to coverage, Your Honor.
(The statement referred to was marked Plaintiff's Exhibit 3.)
page 9

~

Mr. Winters: And just to follow through and
reiterate, Your Honor, it is indicated that at the
time this statement was obtained, Mr. J acob.s presented himself, seeking coverage under the Midtown 1\fotors Insurance
Company policy with Celina Mutual and was advised in view
of the fact that he had title in bi.s own name, that coverage
would not be afforded to him under the policy.
Now, counsel have st.jpulated that no one can claim any
benefits under the policy of insurance of Midtown Motors, Incorporated, with Celina Mutual Insurance Company arising
out of this accident.
Mr. Wahab: That is agreed.
Mr. Gill: That is agreed.
Mr. Winters : Therefore, there are two basic issues :
Whether or not coverage was afforded under the policy which
was issued to Frances Jacobs; and, assuming for the moment
that the Court will hold-which I do not believe the Court
will do-that Mr. Jacobs is entitled to coverage under
Frances Jacobs' policy, then there is the question of whether
or ·not there wa.s a reasonably pron1pt reporting of this accident in accordance with the other term.s and conditions contained ·in ·the policy. I think that surrunarizes it.
page 10 ~ The Court: Your position is tha.t if it 'vere
not promptly reported, there would be no coverag-e f
Mr. Winters: That is correct, that he had breached the
policy.
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• . · ·
.The Court : . Under that pro.vision Y
Mr. Winters: Yes, sir. And that first, of course, there is
no coverage under the policy. Is that it Y
Mr. Gill: Yes.
Mr. Preston: That is agreed.
~Ir. Wahab: :Your Honor, I think that covers most of the
facts applicable.
.
Mr. \Vinters:. I just want to release these witnesses, Your
Honor.·
The c'ourt: Is there any testimony to be given?
Mr. vVinters: I don't know of any that would necessarily
be given, Your Honor.
.
The Court: You may proceed to argue. It leaves it in that
status, no testimony other than the documents that you have
introduced as evidence.
·
Mr. Wahab: Not at this time. Of course, Mr. Jacobs is
here present in the courtroom. Unless, Mr. Winters, something would arise whereby I might think it necespage 11 ~ sary to call him, I have no intention of it now, because everything 1\{r. Winters has told the Court
regarding the dates and what happenedThe Court: What interest do you represent?
Mr. Gill: I represent Hartford, which has the uninsured
coverage. If there is no coverage in Celina Mutual, then
Mr. Preston and I have coverage under our uninsured policies.
. The Court: You then want to put it on Celina Mutual?
Mr. Gill: Everybody wants to put it on 1\'Ir. Winters
with the exception of these gentle~en, Mr. Cohen and Mr.
Legum.
Mr. Legum: We are not against anybody.
The Court: You just want the money?
Mr. Cohen: We want you to decide who is going to pay
it.
Mr. Gill: I think perhaps Mr. Jacobs should testify concerning his reason for reporting under the Midtown policy
rather than the other.
Mr. "Tahab: I will call him on that. I presume Mr. Winters wants to make his argument.
1\{r. Winters: I think, Your Honor, we either have a controver.sy as to what this man's intention was-which they
are attempting to get at his .intention has been
page 12 ~ expressed by stipulation. What his reasons may
have been or n1av not have been I do not believe
is material. I object to any evidence being put on.
Mr. Gill: It is a chancery matter and I think, since we
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have a technical issue of coverage here, it is one that I believe
none of us claims to know the answer to. We have a man
who has, he thinks, one policy available to him; that is the
Midtown policy. However, it appears, and it is certainly our
opinion, that that does not provide coverag·e. But under the
terms of the new Family Automobile Policy issued to l\Irs.
Jacobs, there is we contend coverage; and that was ,pointed
out to J\tlr. Jacobs by Celina Mutual. So, as I understand it,
by stipulation-am I correct, Mr·. Winters 1
:
Mr. Winters: I beg your pardon 1
Mr. Gill: Am I correct that on the 16th of 1\Iarch-it is
stipulated-when Mr. Jacobs reported it under the 1\Iidtown.
policy, l1e was told there was no coverage but that there might
be coverage under the policy of Frances Jacobs, and that
matter was investigated and it was reported.
. · :.
The Court: The l\Hdtown policy recognizing· the name
Jacobs as ·the assured? .
:
· Mr. Gill: Midtown was the garage liability
page 13 ~ policy and the title was not in that policy, so we
.have all said we do not contend·
The Court : No coverage there.
Mr. GJll: No coverage there because there has been a
breach of the conditions of that policy. Now, it doesn't come·
under this and I think it would be helpful to the Court ·to'
hear what Jacobs has to say as to whether he did or did not
realize that there was this coverage.
.:
The Court: It doesn't make so much difference what he
·
realized and what he didn't realize.
J\tlr. Gill: It goes to the reasonableness of the reporting.
The ·Court: As to whether he did report it orMr. Gill: -or reported it under the policy of Frances
Jacobs.
·
Mr. Legum: Here he is. Do you want to call him Y
Mr. Preston: In other words-I don't kno'v whether this
would elaborate on it or not-we are assuming for that pur-:
pose, I suppose, that the coverage of the policy of France~
Jacobs is in force?
page 14 ~ Mr. Gill : Right.
.
l\1:r. Preston: And then it becomes a question.
of reasonableness.
Mr. Gill: So let's take them in proper order.
The Court: Who is going to contend that it is not in
force?
Mr. Preston: Mr. Winters.
The Court: You have already done so.
Mr. Gill: He has just simply stated the fact-
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~Ir. Winters: Yes, and I contend that her policyThe Court: "\Vhy do you say it is not in force f
Mr. vVinters: 1Nell, Your HonorMr. Preston: Let me interrupt again. I think it is going to be encumbent upon J\~Ir. Winters to introduce evidence
that it is not. It is not encumbent on us to introduce evidence
that it is.
Mr. Winters: This is a part of that contract, Your Honor,
that was missing that I indicated would be submitted. (Handing to the Court.)
1\Ir. Gill: Is that Exhibit 4 that you are inpage 15 ~ troducing Y
J\tfr. Winters: I think it will go back toMr. Gill: Exhibit 2?
Mr. Winters: 2, Mrs. Jacobs' policy. This goes with Mrs.
Jacobs' policy.
The Court : '\TJllch company do you argue had the coverage 7 I don't mean as to the excuses for not paying but do
you claim that your company had the coverage?
~Ir. Winters: No, sir. Pardon me, sir. I deny that we
have any coverage under that policy to Mr. Jacobs because
of a failure to comply with the condition contained in the
policy; not as to his subsequent breach for failure to report
the a.cciden t.
The Court: You say had be reported it promptly, then he
would be covered, that company would be liable, is that right!
Mr. Winters: No, sir. I say that we afford him no coverage under the policy basically; but if Your Honor rules
against me, then I sayThe Court: 'Vhy do you say that there is no coverage
under the policy, basically, if it attempts to do it?
Mr. Winters: All right, sir; if I may just
page 16 ~ borrow the policy for a moment. The policy as
issued indicates that there was one automobile
which was owned by Mrs. Frances Jacobs, a 1952 Willys
two-door sedan; and based on that she secured the insurance
through the Commonwealth General Agency Corporation in
Richmond. Now, tmder the terms of this policy, the named
insured includes not only Mrs. Frances R. ,Jacobs, whose
name is listed, but by definition of the named insured includes her spouse, 1\Ir. Jacobs, if he is a resident of the same
household with her-and that is conceded. So that by virtue
of that he becomes a named insured. And an owned automobile is defined in the policy: '' 'owned automobile' means
a private passenger, farm or utility automobile or trailer
owned by the named insured, and includes a temporary sub-
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stitute automobile;" Now, the policy provisions also provide, among some of the conditionsThe Court: Right up to that point, then, both Frances
and Edmond Jacobs are coveredt
Mr. Winters: It would appear that they may be covered.
The Court: Now you fall back on another provision which
you may read to the Court.
Mr. Winters: Yes, sir. Under Condition 2,
page 17 ~ Premium, it states that if the named insured disposes of, acquires ownership of or replaces a private passenger, farm or utility automobile, he shall inform
the company during the policy period of such chang·e. ''Any
·premium adjustment necessary shall be made as of the date
of such change in accordance with the manuals in use by the
company. The named insured shall, upon request, furnish
reasonable proof of the number of such automobiles or trailers and a description thereof.'' That is the complete part.
Now, one thing that I believe is important, Your Honor,
in connection with the argument as to why there is no coverage. It is agreed, I think all counsel would agree that it is
not mandatory in the State of Virginia that you insure your
automobile. If it is not mandatory that you insure it, it is
also true that an individual has the opportunity not to seek
coverage under a policy which may be afforded to him. It
goes to his intention. At no time in this case until this policy,
as extended, had expired, did 1\!Ir. Jacobs ever intend to secure protection under it-as evidenced by the fact that from
the date he first got ·into the transaction involving the car
he sought coverage under Midtown's policy. When
page 18 ~ he reported the accident he did not claim it under
her policy. Therefore, I submit that he never intended-and the proof of the pudding that he never intended
is the fact that if he desired to have coverage under her policy
he could have reported the automobile to the company, paid
the premium, and coverage would automatically have been
afforded. However, this policy had expired at the time he
reported the accident. I do not think that any court would
say that a person, willy-nilly, may say ''I want coverage under this policy" or ''I don't want it'' after it is all over,
when be has incurred damages.
I submit that based on all the facts before the Court, he did
not promptly report it insofar as making available to him
the coverag-e under this policy. Further, at no time did he intend to seek this coverage until after the term had expired
and it had been called to his attention. Not until then did
he make any claim.
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So I respectfully submit, sir, that on that basis he did not
seek the protection of this policy and therefore it is not afforded to him. I believe it is a basic principle of contract
law that before either party can be bound, both
page 19 ~ must intend to be bound. 'Vith that I conclude my
argument on the first part, Your Honor.
I do have a case that will demonstrate I think rather clear-.
ly this point.
(Mr. 1Vinters at this time cited to the Court the case of
Wise v. Strong, 341 SW (2d) Page 633.)
J.\IIr. Winters: (Continuing) Mr. Jacobs at no time in-·
tended to bring himself within. the purview of the policy;
under its conditions did not report it in time to bring himself
within the purview as to his ownership of the automobile.
Therefore, Your Honor, I submit that there is no coverage
under the basic terms of the policy, and I will conclude.
Mr. Wahab: Your Honor, I don't believe it has been
stated; evidently you are aware by now that I represent the
defendant Edmond Jacobs in this matter~
First, I believe that Mr. "\\Tinters has more or less admitted
that· under this new Family Automobile Policy-which has
been in existence for some time-the intent and purpose is to
cover all members of the family, any automobiles which are
acquired by members of the family within the popage 20 ~ licy period, so long as the owners are members of
the same household.
It has been agreed and stipulated that at the time this
policy was issued and on the day of the accident, Mr. and Mrs.
Jacobs were living together as man and "rife.
The Court: What company is involved there as to the
·
policy you speak of now!
Mr. Wahab.: This is the Celina Mutual .Insurance Company on the policy of Mrs. Jacobs. As we have stipulated,
so far as the Midtown policy is concerned, we do not contend that Mr. Jacobs is entitled to coverage under that policy;
It is our contention that he is entitled to coverage under the
policy on which you have the endorsement there, issued to
Frances R. Jacobs, dated September 11, 1961; to March 11,
1962. The accident happened on February 28, 1962, within
the policy period.
As I believe Mr. Winters has set out, the definition of
named insured under the policy issued to Mrs. Frances Jacobs
includes the named insured and his or her spouse. So for our
purposes Mr. Jacobs is a named insured under his wife's
policy.

Celina Mutual Insurance Co. v. Milton Cohen

31

It is our contention that when the insurance comp_any came
out with this new family automobile liability popage 21 ~ licy, their intent was to cover any automobiles
which were acquired within the policy period. I
think it has been agreed and stipulated that Mr. ,Jacobs took
title to the 1961 Plymouth station wagon on January 29,
1962, whieh is within the policy period of the endorsement
or rider that is before the Court.
Further, when he did go to Mr. Tuck Dail's office, either
1\fr. Dail or the insurance adjuster told him that there was
no coverage under Midtown which, as I have stated before,
we do not contend. But it was the Celina agent and also the
Celina adjuster who called Mr. Jacobs' attention to the fact
and evidently led him to believe or told hin1 tl1at he was
covered under his wife's policy in connection with this newly
acquired automobile. J\IIr. Winters has said that it was never
his intention to be covered under his wife's policy. Mr.
Jacobs was of the opinion that he was covered under the
l\fidtown policy because of some kind of financial transaction
he had with them, some kind of floor plan or den1onstrator
plan, and he had received the assurance, as I think the other
C"onnsel will stipulate, that he did have insurance under that
policy. But that is neither here nor there. He
page 22 ~ thought he did, and reported to Celina. It just
so happened that Celina wrote the insurance for
~Iidtown and also the liability insurance for Mrs. Jacobs, and
when he went to report it under the Midtown policy is when
he became aware that he 'vas evidentlv covered under his
wife's policy. 1\fr. ,Jacobs is an automobile salesman; he does
not have g·eneral knowledg-e of all the intricacies of an automobile policv. It was at that time that he first came to the
knowledg-e that he might be covered under his wife's policy.
He would have no knowledge tha.t he might be covered there
until he was informed by the representative of the Celina
Insurance Company. So following that, I do no.t see how
there could be any duty on him to report it to that company
until he lutd knowledg-e that there could have been or was in
fact some coverag·e for him under it. And that is when the
adjuster brought it to his attention, when he reported to the
insurance agent and also on the same date to the adjuster,
l\farch 16, sixteen davs after the accident.
·
Now, Your Honor, I ha.ve some people on standby. To my
knowled!!e there is no law on this particular question in Virginia. However-and this is hear.say, but I have them standing by-I have talked to a number of insurance
page 23 ~ agents, insurance adjusters "rhom I think I could
qualify as expert witnesses on insurance, who
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would testify it is the intent of this policy to cover any automobile which is acquired within the policy period.
The Court: I doubt that that would be admissible over
objection.
Mr. Preston: It is explicitly stated in the policy,
·Mr. Vl ahab: And the policy so states that it is the purpose to cover a newly acquired automobile.
The Court: If I don't know that I am covered but in fact,
by ·the language of the contract, I am covered, am I going
ever to be barred when I discover that I am covered and I
seek relief¥ I don't follow that rule at all. I don't know
whose side is being hurt but if I enter into a contract with a
company, pay for coverage, and the contract specifies what
the company, the other party, is going to do1vir. Wahab: That is our contention, Your Honor.
The Court: Then there will have to be right
page 24 r strong argument to overcome that feeling I have
about it.
Mr. Wahab: If I may be so presumptuous as to assume
that the newly acquired vehicle which was titled in his name
on January 29 was covered under this policy, then Mr. 'Vinters on behalf of his company has raised the questionThe Court: Was it a provision of the policy that any automobile acquired by a member of the family during the period
of the life of the policy is covered 1
Mr. Wahab: Yes, sir. That is our contention. Then Mr.
Winters goes furtherThe Court : You don't have to call them up and tell them
you have bought a new car, then¥
Mr. Wahab: No, sir. It is my understanding· that under
the previous policy there is a thirty-day clause in there which
is not present in this new Family Automobile Policy. The
policy will speak for itself. Counsel can agree that there is
no such provision in this Family Automobile Policy.
Mr. Gill: Thirty days' .notice? Wait a nrinute. What is
that?
Mr. Winter.s: I go along with that.
1\fr. Wahab: Then it is my understanding that
page 25 ~ Mr. Winters contends in connection with Condition No. 2 that a newly acquired automobile, acquired by him-I think we can agree on the definition of the
terms, that he is the named insured under his wife's policy;
that in connection with a newly acquired automobile he has
to give notice to the company of the newly acquired automobile within the policy period, and it has reference to Condition No. 2 of the policy, which I will read-and then show
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.it-which specifically states "Pren1ium," and under that it
states: ''If the named insured disposes of, acquires ownership of or replaces'' an automobile, which he did in this case,
he acquired an automobile within the policy period; this provision goes on to say ''he shall inform the company during
the policy period of such change.''
Now, 1\{r. 'Vinters contends that he did not do that; he did
not notify the company of this newly acquired automobile
until five days after that particular policy would have expired
on l\{arch 11; he notified the c01npany on March 16. And he
clain1s that that was a condition that was not complied with
by lVIr. Jacobs, but it is our contention, Your Honor, that this
condition of the policy pertains only to the premium. It is
so stated, under Condition No. 2, in dark, extra
page 26 ~ dark letters, the word ''Premium.'' It states'' Any
premium adjustment necessary shall be made as
of the date of such change in accordance with the manuals
in use by the company. The named insured shall, upon request, furnish reasonable proof of the number of such automobiles . . . and a description thereof.''
It is our contention that even if he did not notify the company during the policy period of this newly acquired automobile, that is the purpose of having that provision in there,
so stated in the policy under the heading of ''Premium,'' and
tl1at would be just a matter of premium adjustment between
the individual, the assured, and the company, and would not
invalidate any coverage for an automobile accident which oc..
curred within the policy period, as is the fact in thi.s case.
Next, I believe we get to the question of reasonable notice.
Mr. Preston: We haven't gotten to that yet.
Mr. Wahab: I believe that is where Mr. Winters stopped,
just on the question of whether he would be covered under the
policy. So, No. 1, it is our contention that he is a named
insured under his wife's policy; that the autopage 27 ~ mobile was acquired in accordance with the statement of the certificate of title which has been introduced in evidence, on January 29th, within the policy period; that the accident happened within the policy period and
it is the intent of this Family Automobile Policy to cover any
vehicle newly acquired by any members of the family. That
is the purpose of the insurance company's changing the policy
and the purpose of the radical changes which were made.
It is our contention that Celina Mutual should afford him
coverage as a. result of his accident on Februarv 28th.
· The Court : All right.
.,
Mr. Witners: I don't know whether any other.
Mr. Gill: There is only one thing I want to inquire about.
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You mentioned a letter, a reservation of rights. Was that
under the Midtown policy, the Frances Jacobs policy, or
both!
.
Mr. Winters: Under both policies.
Mr. Gill: Is that correct, ~Ir. Wahab Y The reservation
of rights letter sent by Celina to l\ir. Jacobs?
Mr. Wahab: That is correct.
page 28 ~ Mr. ·Gill: All right. Then in order to further
enlighten the Court, is it true that Celina Mutual
filed responsive pleadings in any of these suits on behalf of
JacobsY
Mr. Winters: Under the reservation of rights.
~ir. Gill: To allY
Mr. Winters: To all as far as I know.
Mr. Gill: To aU that have been transmitted to Celina,
responsive pleadings have been filed by you and you are retained by Celina Y
Mr. Winters: That is correct.
The Court: What company do you represent?
Mr. Gill: Hartford Accident and Indemnity, which had
the coverage on theThe Court.: Are they named as party defendants?
Mr. G~ll: Yes, sir, they are named because in the event
there is no coverage in Celina, then Mr. Deutsch and Mr.
Cohen, plaintiffs in suits that are being defended here, will.
seek coverage under the uninsured provisions of Hartford's
policy, contending that Mr. Jacobs, having no insurance, is
an uninsured motorist.
The Court: The policy that his wife has inures
page 29 ~ to his benefit, in other words Y
~{r. Gill: That is true.
·
Mr. Winters: Y-our Honor, in reply to one statement
:made by the Court-I am sorryMr. Preston: I just have this. I don't want to beat a dead
horse, but insofar as the contention by Mr. Winters that Mr.
Jacobs didn't report this thing within the time, of course, he
is questioning the intent of Mr. Jacobs, which I think the
Court has already discussed as not being material to the issue. Now, if Mr. Jacobs had no reason to suppose that his
Midtown policy doesn't cover, then he had no reason to suppose he should report to his wife's insurance companywhich goes right back to the fallacy which I think lVIr. Winters' position exhibits in this instance. Of course, as Mr.
Wahab has stated, the accident occurred within the policy
period. The coverage was on ~1:rs. Jacobs and if the policy
·~id not intend to cover the· spouse of the named insured, then
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of course Mr. "\Vinters would have to contend that Condition
2 of the policy is ineffectual. Had it been ineffectual and had
they not so intended, it would not have been included in the
policy.
Mr. Winters: Your 1-Ionor, this is the situapage 30 ~ tion: If Mr. and Mrs. Jacobs owned ten automobiles they could, if you accept the arguments
presented here by my opponents, select which one of the ten
automobiles they wanted insured and only perhap.s as those
,other nine automobiles may be involved in an accident, claim
coverage under the policy and seek to pay a premium. It is
a reasonable requirement that they be required to report the
acquisition or disposal of automobiles because of the factThe Court: Isn't that for the purpose of n1aking p-roper
adjustment of premium?
Mr. "\Vinters: Your Honor, I think you would agree that
they do not get something for· nothing. It requiresThe Court : ~his provision about notice is so that the
company might adjust the premium. A new automobile would
carry :a higher rate· than an old auton1obile. It is just like
workmen's compensati()n,. where there is a pay roll audit. I
imagine that is the same theory.
Mr. Winters: Except for one thing, Your Honor, and
that is if the man does not report it within the policy period,
it would not seem that under the terms of the contract.
Celina would be necessarily in position to collect,
page 31 ~ because at the end of the six months' period, had
he had no accident and bad they sent him a bill for
the premiu1n for that period of time, what could Mr. Jacobs
do¥ One, he could pay it; or be could refuse and say "I
didn't want your insurance.'' It was only when the policy had
expired in this case; the tern1 had run when he reported it.
He didn't seek the coverage. And, to my knowledge, he has
never paid for any of it. I submit, Your Honor, he is attempting to get something for nothing.
The Court: The company would have a right of action for
the premium that was accrued in excess of the original contract; it would have a right of action for it.
Mr. "'\Vinters: If it were reported under the terms of their
policy, sir; if it were reported within the policy period. But,
basically, Your Honor-! think that I am belaboring the point
and I don't mean to-but I again direct Your Honor's attention to the example that it permits people to seek to ride
free. Now, there is another fact that is of interest in tl1is
case, that the automobile driven by Mr. Jacobs-and I only
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bring it up at this time; we didn't go into this

page 32

r in our stipulation-but at the time of this accident

Mr. Jacobs was using dealer plates on the automobile. Now, as you know, in order to acquire plates in Virginia. on a private passenger automobile or any other automobile, you 1nust indicate whether or not you have insurance.
If you indicate you have insurance, fine. If not, then you
must pay an uninsured motorist fee of $20.00.
1\{r. Wahab: Your Honor, I object to this. It is irrelevant
to what we have here; it is not alleged in the motion.
The Court: That is a little something extra he is putting out. Go ahead.
1\IIr. Gill: I think it showed on there that he was insured
by Celina, however.
Mr. Winters: Well, I do not believe, Your Honor, that it
is fair or equitable to permit any individual owning an automobile to select his coverage after an event has occurred a.nd
after the policy has expired. I don't see how we can be bound
when he did not--.
The Court: Have you been prejudiced in any way by his
not being more accurate, by not giving more rea,sonable notice 1 Have you been prejudiced in any way? You
pag·e 33 r say he elects to declare against you or against another company after the period has expired or the
policy was not in force; but it involved an accident that he
claimed to be in that occurred at the time the policy was in
force. Do you mean to say that he would be prejudiced or
your company would be prejudiced by his failure to act more
promptly?
1\{r. Winters: Sir, insofar as a breach of conditions in
connection with notice, I don't believe in Virginia they require prejudice to be shown. ButThe Court: I understand; but what is the breach of condition that you refer to'
1\ir. Winters: I referred to the fact that it requiresThe Court: I mean what condition in writing in the
policy?
1\fr. "\Vinters: Under that premium provision, sir, it requires that he report it within the term of the policy, and
that was not done because his report was not made until
1\iarch 16 and the tel'm as shown there had expired by the
space of five days when he reported it. Even at that time
he was not .seeking it under that policy. It was only when he
was asked ''With whom does your wife have insurance'' that
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he told them ''Celina,'' which happened to be the
page 34 ~ same company. They immediately then ascertained
that fact and issued this reservation of rights under the wife's policy in the event he should claim coverage.
And it is obvious that as of this time he is now claiming
coverage under her policy, having abandoned his claim under
the Midtown Motors policy. That is the condition he did not
comply with. Had he reported-! will concede this pointhad he reported this on or before the expiration time on
1\tlarch 11, 1962, he would have been afforded coverage under
his wife's policy.
The Court: 1Yhat the Court wants to know-I am not
familiar with the policy, I haven't read it-does the policy
provide that there will be no coverage unless he reports in
the life of the policy?
Mr. Wahab: No, sir.
Mr. Preston: No, .sir.
The Court: Does it say that?
1\{r. Winters: No, sir, it does not.
The Court: Well then, it is unfortunate. The company
could have protected themselves if the law ht~.d permitted.
The Court's view of the case is that Mr. Jacobs was covered
by the policy issued in the name of his wife.
page 35 ~ 1\{r. Winters: Note my exception to the ruling
of the Court. Now, as to1\fr. Preston: Go on to the second point.
Mr. Winters: I would like to proceed to the second point.
Mr. 1Vaha.b: This is as to cooperation, Your Honor.
Mr. Preston: This is as to cooperation. This is the late
reporting; now that he has been ruled to have had the coverage, the question whether they can deny or disclaim coverage
because he didn't report the accident within a reasonable
time; is that correct?
Mr. Winters: That is correct. Directing our attention
just to that point, sir, the accident occurred on February 28,
1961, at approximately, I believeT11e Court:
e were reversed by the Court of Appeals on
a hit-and-run case in which the plaintiff had very severe injuries. I held on the theory of prejudice that the company
was not prejudiced in any 'vay, shape or form. The Court
of Appeals said that a contract is a contract and that there
wasn't any question of prejudice. I don't remember the name
of the case.
pag-e 36 ~ 1\fr. Gill: The Arghyris case. To narrow tl1is
down further, I think it is generally concluded

''r
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that the dates mentioned by ~:Ir. vViuters in regard to reporting are factually correct. It is my thought that the determination of the reasonableness of the time of reporting is
normally a jury question to be considered in the light of all
the facts and circumstances concerning it. I mean that a man
who would be unconscious for three weeksThe Court: Or dead for months.
Mr. Gill: That would be one where he would not report it.
What is the language of your policy?
Mr. Winters: (Reading) "In the event of an accident
. . . written notice containing particulars sufficient to identify the insured and also reasonably obtainable information
with respect to the time, place and circumstances thereof, and
the names and addresses of the injured and of available witnesses, shall be given by or for the insured to the ·company
or any .of its authorized agents as soon as practicable''which has been defined to mean as soon as reasonably practicable or within a reasonable period of time.
The Court: Isn't that a question for the jury to determine
under all the facts and circumstances, that the
page 37 ~ notice was given as soon as practicable 1
Mr. Winters: Except that it has been stipulated by counsel that it would be submitted to the Court.
Mr. Preston: We waived the jury. Excuse me; are you
through?
Mr. Winters: Since we have arrived at that point, Your
Honor, the provision of the policy which I have read to you
requires a reasonably prompt report of the accident. The accident occurred as indicated and the man appeared in court
the next day, at 'vhich time he was convicted on the criminal
charges arising out of it. lie chose not to report it at that
time. Subsequent thereto he received a telephone ca.H from
one of the parties who had been damaged and injured in
this case, and he took no action.
Mr. Preston: 'Who alleged that be had been damaged and
injured in this case.
Mr. Winters: All right, I will say who "alleged" that
he had been datnaged and injured in this case. He took no
action at that time. He was served with summons and he
took no action at that time.
Mr. Gill: On 'vhat date?
page 38 ~ M~r. Winters: On March 8, 1962.
Mr. Gill : Served how?
Mr. Winters: By the Sergeant.
Mr. Gi!l: Personally or by posting?
Mr. Wtnters: By personal service, as I recall. I will pro-
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duce that. But to proceed: He also received a letter dated,
I believe, }!arch 9, from Mr. Cohen indicating he represented
some of the parties in this accident, and he took no action. He
took no action until March 16, when he Illj8de his first report.
The Court: Well, the explanation, of course, would be that
he didn't know he was covered.
Mr. Preston : Right.
.
Mr. Winters: Your Honor, he knew-no, sir; this one
point, if I may. He claimed that he was tnsured under 1\Hdtown's policy, which was issued by Celina Mutual, and all he
had to do was to go to Celina's office.
Mr. Wahab: He is getting on a moot f!uestion there. He
had no knowledge until the 16th that he co¥ld even be covered
under his wife's policy, and they had nottce of it simultane\
ously. I didn't mean to interrupt.
}!r. Winters: That is all rigbt. He did claim
page 39 r coverage by the Celina l\1:utual under Midtown's
policy and l1e claimed that fr01ln the word ''Go.''
But he didn't attempt to invoke that until \the 16th of March,
'vhen this other was uncovered. Now, he ~new, I believe he
had ~vailable to him or could acquire bec~use of his appearance in court the next day, he could at that time have acquired
the information that there were three au~omobiles involved,
that there was a substantial amount of property damage and
personal injuries involved. But he did nbt do that.
The Court: Did you want this assured ~o do what five or
six lawyers couldn't decide on; you 'vanted him to pass
judgment on whether this company was li~ble or some other
company was liable?
I
1\fr. Winters: No, sir. I just would ask him toThe Court: It is a question of the rea$onableness of his
notice, whether he gave notice, as a practic41 matter did what
the average person would have done under the circumstances.
He thought he was covered by the Midtown Motors policy,
and just. as soon as he discovered he 1vasn 't, he made claim
t'o these other people, is that right?
1\{r. Winters: No, sir, be did not.
page 40 ~ The Court : He never made claim?
1\fr. Winters: Your Honor, when he first reported this, he was claiming coverage under Midtown's poli~
.
The Court: I understand, but has he ever made claim
against the Celina. Mutual, your companv?
·· l.Ir. Winters: He has never made
claim under Mrs.
J a·cobs' co.vel.•age .. Even now he has not by his pleadings made
a claim-under her policy, except in argument of counsel.
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:Nir. Preston : You mean he is not claiming coverage under
her policy'
· Mr. Winters: He has not formally made a claim under her
policy even as of now. The pleadings don't disclose it.
The Court: That is a very factual matter. The whole thing
rests on that.
Mr. Vl ahab: He doe.sn 't make a claim, he reports it. It is
a question of knowledge to the company.
Mr. Gill: Celina Mutual.
The Court: A question of knowledge, responsive pleadings.
Mr. Wahab: On March 16 the adjuster informed him that
he thought he was covered· under his wife's policy.
page 41 ~ Mr. Winters: Your Honor, in answer to that
argument, again I go back to the fact·that a man
may be insured with an insurance company but he may, for
reasons of his own, not seek their coverage.
, . The Court: And he also may be covered by an insurance
company under an ironclad contract that he dosen't know
a bout. He doesn't know the significance of the language used
~n the contract,. and certainly when he wakes up to it, that is
·au he is expected to do : notify them just as soon as he wakes
up to the situation.
~fr. Preston : He is not presumed to know the provisions
of his wife's policy, which is the contract covering him. He is
presumed to know the provisions of his own policy, a policy
that they claim does not cover him.
The Court: If he claims under his wife's contract, he is
bound by the contract his wife held.
Mr. Preston: That is true-just as they are.
The Court: Is there any other argument in this matter 7
The Court holds that the policy was in force that covers this
situation, Mrs. Jacobs' policy, and that there is
page 42 ~ no evidence before the Court contrary to the stipulations to the effect that Mr. Jacobs was not
aware, it was not brought home to him that he was covered;
and he took the action giving notice just as soon as he realized that his wife's policy covered him.
Mr. Winters: Note my exception to the ruling of the
Court.
page 43
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