IN THE

Supreme Court of Appeals of Virginia.
AT RICHMOND

Record No. 6059

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thursday the 14th day of January, 1965.
JAMES THACKER,

Plaintiff in Error,

against
C. C. PEYTON, SUPERINTENDENT OF THE VIRGINIA
STATE PENITENTIARY,
Defendant in Error.

From the Circuit Court of Wise County
Raymond J. Boyd, Judge Designate

Upon the petition of James Thacker a writ of error i,;;
awarded him to a judgment rendered by the Circuit Court of
Wise County on the 4th day of May, 1964, in a certain proceeding then therein depending wherein the said petitioner
was plaintiff and C. C. Peyton, Superintendent of the Virginia State Penitentiary, was defendant; no bond being required.

2

Supreme Court of Appeals of Virginia

RECORD

•

•

•

•

•

Filed Dec. 4, 1963.
LEE STANLEY, Dep. Clerk.
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PETITION FOR WRIT OF HABEAS CORPUS
AD SUBJICIENDUM.
To the Honorable Presiding Judge of the Court of Law and
Equity of the City of Richmond, Ric~ond, Virginia:
COMES NOW, James Thacker, hereinafter referred to as
the petitioner, respectfully complaining that he is being de~
prived of his liberty by the Respondent, C. C. Peyton, Superintendent of the Virginia State Penitentiary, located at 500
Spring Street, Richmond, Virginia; That the said respondent's constant restraint and confinement of petitioner is in
contravention to the Fourteenth Amendment to the Constitution of the United States as hereinafter will be shown by the
facts and contentions of petitioner; And, that upon hearing,
petitioner will show to this Honorable Court whereby he has
been deprived of :his liberty without That Due Process of
Law mandatorily required by the 14th Amendment, and that
he has been denied the Ef)ual Protertion of the Laws. all of
which is contrary to not only the Constitution of the United
States by its Fourteenth Amendment, but Section 8 of the
Constitution of Virginia as well.
page 3 ~ The void color of law, authority, and proceedings,
upon which the respondent relies a.s his authority
for the constant detention of petitioner, and which said proceedings and authority will show to be contrary to law on a
constitutional basis, are :
RECORD STATEMENT OF THE CASE.
1. On November 8, 1961, petitioner was arrested ·and lodged
in jail at Wise County, Virginia on warrants charging (individually): Murder of one Edna. Mae Flovd; Feloniously
'Shooting and wounding one Kermit Dotson: Attemnt to Commit murder against one Junius Lacks; and Armed Robbery
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against the aforesaid Kermit Dotson.. All offenses were alleged to have occurred in November, 1961. The specific date
for the commission of the offenses has been omitted on both
the Warrant of Arrest and the Indictments. (Warrants: Exhibits "E", "I", "N", and "Q").
2. On November 17, 1961, petitioner was taken before the
County Court of Wise County, Virginia, the Honorable H. M.
Bandy, Jr. presiding, and Bound over to the Grand Jury in
and for Wise County, Virginia. on the four charges above.
(See Exhibits "E", "I", "N'', and "Q").
3. On January 16, 1962 or thereabouts to the best of petitioner's information, the Grand Jurors in and for the County
of Wise, Virginia, and the Circuit .thereof, returned True
Bills against petitioner, charging him with the aforesaid offenses. (Exhibits "F", "J", "0", and "R").
4. On January 16, 1962, petitioner was delivered before the
bar of the Court and it was demanded of him if he were ready
for trial. Whereupon petitioner informed the court that he
did not have counsel, and was unable financially to employ
counsel for his defense. The Court thereupon appointed two
attorneys to represent petitioner. (Exhibit "A").
5. Thereafter, on the same day, petitioner's counsel moved
the Court to commit petitioner to the Southwestern State
Hospital at Marion, Virginia for observation as to his mental
condition, which motion was granted, and the petitioner was
thereafter on January 17, 1962 transported to the said Hospital. (Exhibit "B'').
page 4 r 6. On Mareh 1, 1962 the Court was informed by
letter from Doctor Joseph R Blalock, Superintendent of the Southwestern State Hospital, that petitioner had
been admitted, observed, and that the final result was that petitioner is a person with a "Sociopathic Personality Disturbance, Antisocial reaction", but was mentally competent
and able to return to Court to stand trial in his own defenM.
(Exhibit "C ").
7. On March 5, 1962, ·an Order was entered directing thereturn of petitioner from the Southwestern State Hospital,
which was performed shortly thereafter. (Exhibit "D").
8. On April 23, 1962, petitioner was again led before the
bar of the Court, and ente.red a personal plea of not guilty to
the four indictments returned against him. Dispensing- with
a trial by jury, the Court proceeded to he·ar and determine the
case .and indictments against petitioner. The trial court desiring time ot consider delayed its findings and continued the
case until the 24th of April, 1962. (Exhibits "G", "K",
"0'', and "S").
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9. On April 24, 1962, upon petitioner returning to Court,
the Court declared its findings of guilty on all indictments,
fixing his punishment as follows: For .the indictment charging
murder, petitioner was found guilty of murder in the first
degree and sentenced to life imprisonment; For the indictment charging feloniously shooting and wounding, petitioner
was found guilty of maliciously shooting with intent to kill
and sentenced to fifteen ( 15) years imprisonment; For the
indictment charging attempt to commit murder, petitioner
was found guilty of same and sentenced to five ( 5) years imprisonment; For the indictment charging Robbery, petitioner
was found guilty of armed robbery and sentenced to ten (10)
years imprisonment. The latter three, numbered sentences
ordered to run consecutively with the sentence of life for
murder, thereby giving the petitioner an ·aggregated sentence
of imprisonment for the space of life and fifteen (15) years.
10. The petitioner is now serving the above sentences imposed by the Circuit Court of the County of Wise, Virginia on
April 24, 1963. (Exhibits "H", "L", "P", and "T").
page 5
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PETITIONER'S STATEMENT OF
THE CASE.

The petitioner having set forth a statement of the case
according to the records furnished him by the Clerk of the
Circuit Court of Wise County, Virginia, does now set forth
his statement of the case upon which he will base his contentions that he was and is deprived of his liberty contrary
to the Fourteenth Amendment to the Constitution of the
United States:
1. Petitioner was arrested at approximately 4 o'clock A.M.
on November 8, 1961 at the Coeburn Drive-in-Theater by a
Deputy Sheriff of Wise County and taken to the County Jail.
After a period of approximately thirty minutes, petitioner,
without having been informed of the cause of his arrest, or
any of his rights, was forcibly taken from the County Jail,
and physically forced to show where he had last seen the deceased person, whose death and murder petitioner was later
charged. Petitioner was taken to a place somewhere within
Wise County where 'he had last seen the decea.sd, Edna Mae
Flovd, and was constantly questioned as to the whereabouts
of the deceased party. During the course of approximately
two hours, petitioner stoutly denied any knowledge of the
s·aid Mrs. Floyd, and during his denials was beaten about the
head and face with a flashlight by one E. E. Horne. Sometime
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later, a deputy sheriff found the body of Mrs. Floyd some
two miles from the area where petitioner and the Deputy
Sheriff where. Petitioner was then taken to the looation of
.the deceased, and upon information he learned that Mrs.
Floyd had been strangled to death. Petitioner was subsequently charged with this strangulation. Nothing at this time
was said as to the charges ag'ainst •the petitioner surrounding
the aforementioned Kermit Dotson and Junius Lacks.
2. Petitioner was then returned to jail, and upon his return
he was denied access till a later date to contact his f·amily, or
to attempt to contact an attorney. Petitioner was taken before the County Court on November loth, 1961, at which
time petitioner requested the Court to appoint him an attorney because he was unable to employ one, and because he
knew that he was not mentally competent to conduct a properly arranged preliminary hearing. The trial Judge denied
petitioner his request for counsel and continued the
page 6 ~ case until November 17th, 1961, ·informing petitioner that if he wanted to (petitioner) he could employ counsel to represent him, but that the Court would not
appoint him counsel. Petitioner then -attempted to employ
eounsel, but could not obtain the necessary funds.
3. On November 17, 1961, petitioner was again led before
the County Court, and again made his request for counsel to
assist him, and informed the Court that he could not employ
counsel of his own choice due to his inability to secure
funds of sufficient amount. Petitioner was again denied his
request for counsel and without being gr.anted the right to
a prel·iminary hearing, with counsel, and over petitioner's
vehement denial, petitioner's cases were bound over to the
Grand Jury in and for Wise County, Virginia.
4. Due to petitioner'·s inability to post any sort of recognizance, he was held in confinement pending action by the
Grand Jury, and on January 16, 1962, or thereabout, he was
indicted as previously stated. Upon his appearance in Court,
petitioner once again made his request for counsel, and also
informed the Trial Judge that he wanted and demanded his
right to a preliminary hearingo with counsel which was denied
to him in November, 1961. While the trd:al Judge gr.anted
petitioner his request for counsel, the Court informed him
that he could not g-rant a preliminary bearing- because he had
been indicted. Immediately upon appointment of counsel,
petitioner, over his strong protes·t, was committed to the
Southwestern St.ate Hospital for observation as to his mental
condition, which was later to be determined as Sociopathic
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personality disturbance and that he had an anti-social reaction.
:5. Prior to Pet1tioner's commitment and transfer to the
Southwestern State Hospital, he had given his ·assigned
comisel, the names and .addresses of several witnesses which
petitioner desired to have called in his defense. Among these
witnesses was one Curtis Fugate, who could testify as to
petitioner's ·whereabouts at the time of the .alleged murder,
which was believed to have occurred at 2 o'clock A. M. on
November 8, 1961 according to Police offici·als.
6. On April 23, 1962 petitioner was again led before the
Circuit Court of Wise County for trial on the aforesaid indictments. Petitioner at this time instructed hi:;
page T ~ assigned attorneys to demand and protect his right
to _a trial by jury, and that ·all his witnesses be present and accounted for. Petitioner was instructed by his attorney that a trW by jury was and had been waived by him
and that his witness were ·accounted for. Petitioner reiterated
his demand for a trial by jury, but over his strenuous objections, he was deprived of his demand which had been made
several times, and was tried by the Court without a jury.
7. Petitioner w.as tried on the four indictments returned
against him simultaneously over his objection, in that he
made known his de·sire to try .the offenses seperately and
with a jury. During the course of the trial, and in particular,
during the submission of evidence pertaining to the charge
of attempt to commit murder agains:t one Junius Lacks, .the
&aid Lacks did not appear in Court, or during any part of
the proceedings to testify against the petitioner. According
to informa.tion later· received by petitioner, the said Junius
Lacks was at that time accused and charged with the commission of a sexual assault on a person unknown to petitioner ·and was not available for appearance in petitioner's case,
or to testify agains-t petitioner.
8. Further during petitioner's trial, and on three (3) occasions during the testimony of certain Commonwealth witnesses, petitioner's attorney, the attorney for the Commonwealth, and the trial Judge, departed from the open court
and proceeded to hold closed bearings in the Trial Judge'~
chambers out of the presence of petitioner ·and against petitioner's wishes and without his consent. Petitioner had reques-ted and demanded of his attorney to be present at the
Chamber sessions, but was repeatedlv i~ored in his request
and was told nothing more than that the sessions were allegedly to clear up certain evidence, all of which pertained
to petitioner's case.
·
The testimony which was given at petitioner's trial of
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course, cannot be expounded upon by petitioner, because, to
his knowledge and information, there was no Recorder present to preserve the evidence and said testimony of the several
witnesses. At the close of petitioner's trial, petitioner requested his attorney to tell the Court that he wanted to
page 8 ~ ·appeal the findings of the Court to the State Supreme Court, but his attorney ignored the request
and was not permitted to address .the Court in person. Sentence was pronounced on petitioner and he was immediately
removed for transportation to the Virginia St·ate Penitentiary where he is now lodged.
On the above statement, the following contentions are ber•3
presenterl for the Court's determination:
CONTENTIONS.
Petitioner herein declares and contends that his confinement and incarceration within the Virginia State Penitentiary
for the aggregate space and period of life and thirty (30)
years (15 of said years to run concurrent), is contflary to
the Fourteenth Amendment to the Constitution of the United
States as well as Section 8 of the Constitution of Virginia,
and that be is thereby entitled to be discharged from said
confinement by habeas corpus, in that:
l. Petitioner who had no counsel of his own was denied th(l
Equal Protection of the Laws by the County Court of Wise
County by its refusal to allow him counsel at his preliminary
bearing on a capital offense because Virginia. Law allows
counsel at preliminary bearings for defendants who •are fin·ancially able to obtain counsel, and at which hearing petitioner
advised the court of his poverty and requested the assistance
of counsel.
2. Petitioner was denied due process of law ·and the equal
protection of the laws when, over his strong objections, he
was denied his right to a full and fair and impartial preli·rriinary hearing with counsel on the Warrants of Arrest hereinbefore set forth when such preliminary bearing- is mandatory under Virginia Law when demanded by the defendant.
3. The aforesaid indictments upon which petitioner was
tried are null and void, and of no effect, in that the Grand
.Jurv of the Circuit Court of the County of Wise was without
lawful jurisdiction to return S'ame because petitioner had
been denied and deprived of the equal protection of the laws
when Virginia Laws mandatorily require that a defendant
have a preliminary bearing with counsel before the said

Supreme Court of Appeals of Virginia

8

defendant'•s case is certified to a Grand Jury for
consideration, when that same right is granted to
defendants who are able to employ counsel of their
own choice, said counsel being available to demand that
their clients be given the equal protection of the laws; And,
that such right must be fully appreciated as a prerequisite to
indictment by a Grand Jury.
4. Petitioner was deprived of his liberty contrary to due
process of law because he did not have effective representation by counsel, in that his Court Assigned Counsel refused
petitioner's instructions to cause a certain witness known
as Curtis Fugate to be called in petitioner's defense, when
~aid certain witness, .above all other witnesses could have
established petitioner's innocense through his testimony.
5. Petitioner was deprived of his liberty contrary to due
process of law and w;as denied the equal protection of the
laws when he was deprived and denied his right to be tried
by a jury of twelve when such right was demanded by petitioner in the presence of witnesses and in open court.
6. The Trial Court was without l·awful jurisdiction to try
and convict the petitioner and proceed to deprive him of his
liberty for the space and period of life and .a specified number of years, in that petitioner, upon mental examination was
found to be a person with a "Sociopathic Personality Disturbance, Antisocial reaction'', and that such finding, under
the new found concepts of due proce·ss and equal protection
of law, mandatorily require that the defendant be deemed
mentally incompetent and unstable to stand trial, and that
such trial after such finding by competent physicians and
psychiatrist is in contravention to due process of law.
7. Petitioner was deprived of his liberty contrary to due
process of law and denied the equal protection of the laws
when he was physically forced by responsible law enforcement officers to accompany them to an alleg-ed scene of the
offense for which petitioner was subsequently indicted, and
because of the phvsical heating rendered petitioner by a
person known as E. E. Horne, when such forciful Rction was
tantamount to obtaining from petitioner, a confession to thl:l
fact that he was perhaps in such a position so .as to be the
responsible pa.rty causing the death of the depage 10 ~ ceased Edna Mae Flovd, and the perpertrator of
the offenses ·alleged in the indictments hereinbefore set forth.
8. That petitioner was deprived of due process of law
and denied the equal protection of the law when three Trial
Judge Chamber sessions were held during the course of his
page 9
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trial and during the course of testimony being. giv&n· by
witnesses for the prosecution and petitioner w.a:s denied the
right to be personally present at such closed hearing, which
hearing fully pertained to facts .and happenings surrounding
petitioner's trial which materially affected the course of pe•
titioner's trial.
9. That the Circuit Court of Wise County was· without lawful jurisdiction to .try petitioner on the four indictments returned against him in that, according to information later
given petitioner, petitioner's court assigned counsel, one R. C.
Shannon had advised petitioner's family that the trial Court
and the Attorney for the Commonwealth had previously discussed petitioner's case and had arrived at the conclusion that
petitioner was guilty of all offenses charged and that when
petitioner was broug·ht forth for trial, that petitioner would
be found guilty ·and given a sentence of life for the offense
of murder, and the number of year sentences thereafter imposed.
10. That the Circuit Court of Wise County, Virginia, was
without jurisdiction to try the petitioner for the offense of
murder, and that its verdict is null and void, in that petitioner
was tried on a plea of not guilty to the charged contained in
the indictment, and that the Trial Court could not find the
petitioner guilty of the offense of first degree murder, as such
charge was not contained in the s.aid indictment, and that
therefore, petitioner was convicted of an offense for which
no charge was properly made.
11. That petitioner was deprived of due proceSIS of law
and was denied the· equal protection of the laws because he
was constitutionally deprived of his right to be faced with
his witnesses and accuse.rs a~ainst him when he was tried on
the indictment charging him with ·the offense of Attempt to
murder one Junius Lacks, in that the said alleged victim was
not made available in court and did not appear as a witness
against petitioner, and that the lack of his testimony in regards to such charge was so totally void so as to·
page 11 ~ render his conviction a nullity, in that a total lack
of evidence is a necessary prerequisite to a conviction with due proces•& of law.
Petitioner does state that in view of the totality of events
leading- to his conviction and subsequent confinement, that he
has been deprived of his liberty in contravention to the Due
Process Cl~use of the Fourteenth Amendment to the Cqn-:stitution of the United S:tates, a:nd that he has been.denied.
the equal protections of the laws of the Commonwealth of
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Virginia, which equal protection of the laWls have been given
other defendants in identical circumstances and surroundings.
Wherefore, petitioner contends that his confinement and
restraint in the Virginia State Penitentiary upon the color
of ·authority contained within the exhibits attached and submitted herewith is in contravention to the Fourteenth Amendment to the Constitution of the United States, and that he
ought to be set free from said unlawful confinement by writ
of habeas corpus.
CONCLUSION.
That the petitioner has established probable cause whereby
this Court may grant the writ of habeas corpus ad subjiciendum, and that upon hearing, order this petitioner be set
free .at l.arge from the restraint imposed by the respondent
hereof.
Wherefore, petitioner prays that the writ of habeas cor'[!US
ad subjiciendum be granted against the respondent he.reof,
C. C. Peyton, Superintendent of the Virginia State Penitentiary, located at 500 Spring Street, Richmond, Virginia; commanding him to produce the body of petitioner before this
Honorable Court, and to show cause, if any he can, as to why
the writ herein prayed should not issue.
And •as in duty bound, your petitioner will ever pray, etc.
Respectfully submitted,
JAMES THACKER
Petitioner.
Copy furni•shed respondent this date.
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•
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AMENDMENT TO THE PETITION FOR A
WRIT OF HABEAS CORPUS.
Pursuant to order of the Court, your petitioner ·amends the
Petition for Habeas Corpus heretofore filed in this proceeding in this regard :
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As heretofore stated in the Petition, no recorder was present at your Petitioner's trial to preserve the evidence. Your
Petitioner contends that the failure to provide Petitioner
with a Court Reporter and an opportunity to preserve the
evidence denied the Petitioner of a right to have an ·aooum.te
record of his trial and proceedings to be used on appeal or
for other purposes. Therefore, your Petitioner contends that
these matters were a denial of his equal protection of the
laws and of his right to due process of law.
JAMES THACKER.
Filed 2/7/64.
R. J. B.
page 69
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MEMORANDUM OF DECISION.
Petitioner is now serving a total term of life and thirty
years in the Virginia State Penitentiary for murder in the
first degree, malicious maiming, attempt to commit murder
in the first degree, and armed robbery, pursuant to the judgment of the Circuit Court of Wise County, Virginia, entered
on April24, 1962.
On November 8, 1961, Petitioner was arrested on a warrant charging him with the death of one Edna Mae Floyd.
He was given ·a preliminary hearing before the County Court
of Wise County, Virginia, and although his counsel, Mr. R. C.
Shannon, was notified of the time and place, he was not present at the hearing. At the November, 1961, term, the Grand
Jury of Wise County returned an indictment charging the
Petitioner with the murder of the said Edna Mae Floyd,
upon which charge he i'S now being detained by the Respondent.
·
It appears that the Petitioner was unsucces.sful in his efforts to make satisfactory ·arrangements with Messrs. R. C.
Shanno-n and Carl Newman, Attorneys, to represent him, and
the Trial Court accordingly appointed the:se two gentlemenroth of whom ·are capable, exl)erienced and competent trial
attorneys-to represent the Petitioner, as shown by order
entered of record on J am.uary 16, 1962. On the same date,
upon motion of the Petitioner, by counsel, Petitioner w~s
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committed to the Southwestern Virginia State Hospital for
observation ofhis mental condition.
:' Upon the report of the Superintendent of this institution
that Petitioner was no·t psychotic or insane at the time of hi8
· admission to the hospital, and that he was compage 70 ~ petent to stand trial, the Petitioner was returned
to the Wise County Jail on or about March 5,
1962.
On April 23, 1962, the Petitioner was arraigned; and after
private consultation with his Attorneys, tendered a plea of
not guilty in person, •and waived trial by jury. The Trial
Court heard all of the evidence ; and desiring to take time
for consideration, continued the case until the following day,
at which time the Petitioner, after consulting with his Attorneys, waived a pre-sentence report. Thereupon, the Court
found the Petitioner guilty of murder in t'he first degree and
fixed his punishment at confinement in the State Penitentiary
for life.
In his petition in this proceeding, the Petitioner has ·assigned numerous reasons in support of his contention that he
is being unlawfully and illegally detained by the Respondent,
such as: beatings by the officers, failure to call certain witnesses, failure to receive a jury trial, and the conducting of
certain trial proceedings in his absence. With respect to these
matters, the evidence is highly conflicting in all material
respects. Petitioner's contentions are not supported by the
:weight of the evidence, and therefore are without merit.
In the instant proceeding, Petitioner, by his Court-appointed Attorney, relies upon the following grounds to support his
allegation that he ha:s been illegally deprived of 'his constitutional rights :
(1). Failure to receive a preliminary tri.al with counsel
present.
(2). Failure of the Tr1al Court to appoint a Court R.eporter, and to provide the Petitioner with a transcript of the
evidence.
(3). Failure of his Court-appointed counsel to take an
appeal for Petitioner.
(1).

The Petitioner contends that he was not repre·sented by
counsel a.t his preliminary hearing and his conpage 71 ~ stitution.al rights were thereby violated.
The true fact is, as hereinabove stated, that at
the time of his preliminary hearing, Petitioner was repre-
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sented by counsel o{ his own choosing~ His Attorney chose
not to appear at the hearing, but was furnished with a transcript of the evidence taken before the Oounty Judge. Counsel
had advised the Petitioner not to testify at the preliminary
hearing. Section 19.1-163.1 of the Code of Virginia, 1950,
1960 Replacement Volume, does not require the appointment
or presence of counsel at a preliminary hearing. Indeed, a
complete failure to comply with this statute is not jurisdictional but is procedural, and must be raised by timely objection. Snyder v. Commwnwealth, 202 Va. 1009.
In the recent case of Webb v. Commonwealth, 204 Va. 24,
at page 31, it is said:
"Code §19.1-163.1 allows a preliminary hearing to be
waived in writing. Thus the requirement of a preliminary
bearing of one arrested on a charge of a felony is not jurisdictional, and its denial does not violate the 'due process' and
'equal protection' of the law clauses of §1 of the Fourteenth
Amendment to the Constitution of the United States and §8
of the Constitution of Virginia. Benson v. Commonwealth,
Rupra, 190 Va. at p. 749, 58 S. E. (2d) at p. 314."
Clearly this contention is without merit.
(2).

Petitioner further complains that the Tri·al Court failed to
appoint a Court Reporter and to furnish Petitioner with a
transcript of the evidence and incidents of the trial.
A. ready answer to this complaint is that neither the Petitioner nor his counsel requested such services. §17-30.1 of
the Code of Virginia 1950 provides that in felony cases, subject to certain limitations not applicable herein, that "the
Court or the Judge trying the case may by order entered of
record provide for the recording verbatim of the evidence
and incidents of the trial''. (Italics supplied). Thus, the appointment of a Court Reporter or the recording of the evidence is not mandatory upon the Trial Judge, but rests within the exercise of his sound discretion. It can bardpage 72 ~ ly be s·aid that the Trial Judge ,abused a discretion
which he was not called upon to exercise. It is correct that the Trial Court is required, unon motion of a
Court...appointed Attorney, to order the evidence trammriberl
for an appeal in felony case wherein an indisrent defendant,
has been convicted. However, ·as stated, no such motion wag
made at the proper time.
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It is to be further noted tha.t, if exception had been taken
to the Court's decision (as permitted by §8-491 of the Code
of Virginia 1950), this case could have been heard upon appeal upon a certificate of facts or evidence. See, also, §5 :1(3),
Rules of Court.
(It is signifioant to note that the 1962 G,eneral Assembly
enacted House Bill No. 57 4, amending Section 17-30.1 of the
Code-not yet effective-the effect of which is to make it obligatory upon the Trial Court to enter of record an order
for the recording verbatim of the evidence and incidents of
the trial in all felony cases).
My conclusion is that it can not be held as a matter of
law that Petitioner's constitutional rights were violated by
failure of the Trial Court to have a Court Reporter present
and to have a transcript of the evidence prepared for his
use, under the circumstances existing in this case.
In the recent case .of Cunningham v. Hayes, 204 V.a. 851,
854, it is stated:
''This court has repeatedly held that a writ of habeas
corpus does not lie where the judgment of oonviction is
merely voidable by reasons of error of law or fact, omissions,
or other irregularities, no matter how numerous o.r flagrant
they may be. The remedy in such proceedings is that of
jurisdiction-that is, whether the court had jurisdiction of
the person and the subject matter and the power to render
the particular judgment. If the court had jurisdiction of the
person and of the subject matter of the prosecution, and if the
punishment imposed is of the character prescribed by law, a
writ of habeas corpus does not lie to release the
page 73 ~ prisoner from custody merely because of irregularities or defects in the sentence.'' (Citing
Royster v. Smith, 195 Va. 228, 232-2, 77 S. E. (2d) 855; see
also Ex parte Belt, 159 U. S. 95, 15 S. Ct. 987, 988, 40 L. ed.
88, 90.)
(3).
Finally, the Petitioner asserts that his constitutional rights
were violated by reason of failure of his Court-appointed Attorneys to take an appeal.
The record in this proceeding discloses that the Petitioner
did not indicate to his Attorneys or to the Trial Judge his
desire to have an appeal perfected at the time of the imposition of the sentence. Later he wrote several letters to his Attorneys, requesting that steps be taken to obtain an appeal,
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his principal complaint being that he now desired. a trial by
jury. This right he had clearly waived in open court. .Attorney
Shannon, of counsel for Petitioner, discouraged an rappeal
effort and wrote to rthe Petitioner that "neither I nor your
mother think you have anything at all to gain by a new
trial'' • • • ''the evidence is so strong against you and
nothing in your favor, and it would be the &arne way the nexi
time.'' Petitioner's Exhibit 6.
At the hearing in the instant case, Mr. Shannon testified
that, in his opinion, no error had been committed by the Trial
Court, ·and that he had "nothing to appeal from". To -the
same effect was the testimony of co-counsel, Carl Newman.
The Petitioner does not allege or contend that he failed
to be effectively represented by counsel. These gentlemen,.
trained in the law and with the experience of many courtroom battles, were in very much better position to evaluate
Petitioner's chances on appeal than was he, a layman unlearned in the law.
Counsel are entitled to exercise their conscientious judgment and discretion in the discharge of their duties to their
clients. They ·are not required to perform wholly
pag·e 74 ~ unnecessary acts or attempt frivolous appeals,
simply because their client is dissatisfied with the
results of his trial. In this case, there is a complete lack of
evidence showing, or tending to 1show, that any constitutional
rights belonging to Petitioner were violated or lost by reason
of counsel's failure to attempt to effect an appeal.
As stated in 5 M. J., Criminal Procedure, §41 (1963 Supp.
p. 47): "It h:as been held that the failure· of a defendant's
CourtJappointed Attorney to perfect an appeal raise.s no constitutional question in a habeas corpus proceeding in a Federal Court''. Citing Owsley v. Cutnntingham (Va.), 190; F.
Supp. 608; 25 Am. Jur., Habeas Corpus, §49.1 (1963 Supp.,
p. 32).
I am convinced that the Petitioner has received a fair and
impartial trial.
For the reasons assigned, the Petition will be dismissed,
the writ denied, and the Petitioner remanded to the custody
of the Superintendent of the Virginia State Penitentiary. An
appropriate order may be tendered for entry.
This 16th day of April, 1964.

R. .T. BOYD
Judge Designate.
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ORDER.
Tbis proceeding came on to be heard on March 5, 1964,
upon the petition of James Thacker for a writ of habeas
corpus and the return •and answer of the respondent, the petitioner appearing in person and by Robert T. Winston, Attorney art; Law, who was appointed by this Court to represent
the petitioner, and the respondent appearing by Curtis R.
Mann, Assistant Attorney General.
Whereupon, the Court heard the evidence and ·argument
of counsel and petitioner and, by virtue of the facts found
and for the reasons stated in its oral opinion, a part hereof,
a copy of which ha.s been transcribed and is filed herewith, is
of the opinion tha.t the petitioner was not denied any of hls
constitutional rights in connection with his trial in this Court,
and the petition for a writ of habe.as corpus should be denied
and dismissed.
page 77 r It is, therefore, adjudged and ordered that the
petition be, and is hereby, denied and dismissed,
the writ discharged and the petitioner remanded 'to the custody of the Superintendent of the Virginia State Penitentiary, to all of which action of the Court the petitioner objects and excepts.
Enter.
R. .J. BOYD, ,Judge Designate.
Date : May 4, 1964.
I ask for this :
CURTIS R. MANN
Counsel for Respondent.
Seen and objected to:
ROBERT T. WINSTON
Counsel for Petitioner.

James Thacker v. C. C. Peyton, Super:i11tendent
of the Virginia State Penitentiary
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To the Clerk of the Circuit Court of Wise County:
Counsel for James Thacker, the Petitioner in the above
styled case in the Circuit Court of Wise County, Virginia,
hereby gives Notice of Appe·al from the Order entered in
this case on May 4, 1964, and sets forth the following Assignments of Error:

I.
That the Court erred in finding that the Petitioner was not
denied any of his constitutional rights in connection with his
former trial in this Court.

n.
That the Court erred in denying and dismissing the Petition for a Writ of Habeas Corpus.
ROBERT T. WINSTON
Counsel for James Thacker.
Received ·and filed June 1, 1964.
LEE STANLEY, Deputy Clerk.
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ADDITIONAL ASSIGNMENTS OF ERROR.
To the Clerk of the Circuit Court of Wise County:

,.

Counsel for James Thacker, the Petitioner in the above
F:tyled case in the Circuit Court of Wi'Se County, Virginia,
F:ets forth the following additional Assignments of Error:
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(a) The Court erred in failing to find that the Petitioner
was denied his constitutional rights because of the failure to
receive a prelimin·ary trial with counsel present.
(b) The Court erred in failing to find that the Petitioner
was denied his constitutional rights because of the failure of
the Trial Court to appoint ,a Court Reporter and to provide
t.he Petitioner with a tr·anscript of the evidence.
(c) The Court erred in failing to find that the Petitioner
was deprived of his constitutional rights because of the
failure of his Court appointed counsel to take an appeal for
Petitioner.
ROBERT T. WINSTON
Counsel for James Thacker.
Rec'd. and filed July 1, 1964.
LEE STANLEY, Dep. Clerk.
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JAMES THACKER,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.
Bv Mr. Winston:
·Q. Is your name James Thacked
A. Y e,s, sir.
Q. You are the Petitioner in this case and you are seeking
a writ of habeas corpus Y
A. Yes, sir.
Q. Mr. Tihacker, I believe you were previously charged
with murder and other offenses in the Circuit Court of Wise
Countv, Virginia; is that correct, sir?
A. Yes; sir, I was.
Q. Do you remember the month and year you were first
charged?
A. Ye.s, sir, I do.

James Thacker v. C. C. Peyton, Superintendent
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Q. What was that, sir Y

A. November 8, 1961.
Q. November 8 of 1961 Y
A. Yes, sir.
Q. When and where were you arrested 1
A. Coeburn Drive-in Theatre, Coeburn.
Q. Who arrested you Y
A. Ira Hale.
Q. Where were you taken when you were arrested f
A. I was transferred to Wise County Jail.
Q. During this initial time of your arrest, I will
page 6 ~ ask you what treatment you received, if any, from
the deputies or from law enforcement officers.
A. Approximately thirty to forty-five minutes after being
locked in the jail I was taken from the County Jail and taken
to ·a scene in the Cane Patch section of Wise County. After
being delivered to this scene I was continually beaten and
questioned by four officers, Ira Hale, Jack Davis .and Salley,
two revenue officeDs, and Chief Deputy E. E. Horne.
Q. Who was it that beat you Y
· A. All four of them.
Q. Where were you struck?
A. I was beaten all over the head and body by ·the fists
and I have the scar here where that was made by a flashlight
where E. E. Horne struck me through the f.ace.
Q. During that time were they attempting to elicit any information from you?
A. They were asking me what I had did to the woman,
where :she was at, and I continued denying knowing anything
of it, which I didn't know, and the more I told them I didn't
know anything about it, the more they beat me.
Q. How long did they keep you out there?
A. Approximately two hours, if not longer.
Q. What all went on during the time the two hours you
were at the scene?
A. There were several deputies searching the scene for
t.his woman all dUJring that period I was being beaten and one
of the deputies, I don't know his name, I don't
page 7 ~ know which one it was, there was about twentyfive or thirty of them found this woman and where
they found her she wa;s laying over the bank of a newly
graded road. I think she was laying face down. ·
·
Q. What happened after that, sir? Where were you taken f
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A. Well, after the period about thirty minutes I was put
back in the Deputy's car and brought to Wise County J·ail.
Q. Did they get any statements from you?
A. Mr. Asb:ury was trying to get a confession out of me.
I told him my name, my address, ·and he continued writing
and he wrote a full page of what was supposed to have •l,Seen
a confession ·and read it off to me and asked me if I would
sign it. I told him if he had written what I told him I would
have gladly signed it. Therefore that not being my words, it
wasn't the words in which I had told him.
Q. During this time· did· you have counsel?
A. No, sir.
Q. Were you endeavo:ring to get counsel?
A. Yes, sir.
Q. Who were you endeavoring to hire ·as counsel Y
A. I had called Carl Newman and •talked with him, but I
couldn't raise any funds and· I was let down on that point. ·
Q. Did you have funds to employ counsel?
A. No, sir.
Q. Where were you kept during this time Y
A. From November 8th to January 16th I was kept in
Wise Jail.
Q. Do you know when your prelimin·ary hearing was held!
A. On the lOth and 17th of November.
:page 8 ~ Q. You say the loth. Was that the first calling
of it?
A. Yes, sir.
Q. Did you have counsel at either of those dates?
A. No, sir.
Q. Did you make any attempt to get counsel Y
A. Yes, sir.
.
.
Q. On the second date tell the Court just what happened.
That is, on the 17th, let me ask you this, on the loth was
there a hearing or was it just put over?
A. It was put over.
Q. On the 17th of NovemberA. I :again requested my rights before H. M. Bandy for
counsel to represent me.
Q. Did they have ·a hearing?
A. It might have been called a ]lewring, but the way the
proceedings were, ·after being den:ied several times for counsel, I waived preliminary hearing- without signing anything
and Kermit Dotson was put on the stand to testify against
me after the hearing had been waived.
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Mr. Mann: I object about going into the preliminary" hearing. It is a procedural matter that cannot be raised on a
habeas corpus proceeding.
The Court: The record st·ates he was bound over to anindictment November 17, 1961, by the County Court, is
that correct?
E~wer

A. Yes, sir.
The Court: At that time you were not represented by
counsel?
page 9

~

A. No, sir.

The Court: I think that is all you need on that.
Q. I believe you were later indicted?
A. Yes, sir.
Q. You have probably seen copies of your indictment?
A. Yes, sir.
Q. Do you know whether the indictment for murder specifies the exact date you were supposed to have committed the
crime?
A. It definitely does not state any date whatsoever.
Q. I believe it gives the month?
A. Yes.
Q. The month is all that is in there? Look here.
A. Yes, sir.

Mr. Mann: I object about the indictment. The sufficiency
of the indictment cannot be raised because it is a procedural
:m.atter.
The Court: The record :shows.
Q. When did you get counsel? How was counsel provided?
A. I was appointe-d a counsel on the 16th of January, 1962,
M:r. R. C. Shannon.
Q. Was that in the January Term 1962?
A. Yes, sir.
Q. When were you actually tried Y
A. On ·the 23rd of April, 1962.

Supreme Court of Appeals of Virginia
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Q. I have a letter addressed to Mr. Shannon dated April
2. 1962. I will ask you if that is your letter, sir?
A. Yes.
Q. This is a letter-was this sent to Mr. Shannon T
A. Yes, sir.

page 10
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Mr. Winston: We desire to file this as Petitioner'sThe Court: Show it to Mr. Mann.
Mr. Winston: Yes, sir. (Mr. Winston showed the letteT to
Mr. ;Mann).
Mr. Mann: Your Honor, let him read this letter.
M·r. Winston: I plan to, sir. This is dated Monday, April
2nd, 1962, £rom James D. Thacker, P. 0. Box 145, Coeburn,
Virginia, to R. C. Shannon, Attorney at Law, Mann Street,
Appalachia, Virginia.
''Dear Sir:
I understand you have been working on my case pretty regler, and have gathered quiet a bit of information. And the
rea·son for this letter is I have servil things to ilnforme you
of and I think they will be a big interest to you. And the way
I look at it the things I have to inform you of are the most
important parts in this case. And I feel that you should know
them right away. But IL definitely will not write anything on
paper for as you know it could get in the wrong hands. I •also
want to talk to you about the money problem. You probably
have the papers on me, f,rom Marion but these problems I
have to talk to you about have not been told to anyone for I
felt that all import-ant parts and the best information should
be held back for my atty. and to asure you that I do have confidence in you. I sincerely believe with :Daith you will win this
case for me without any trouble and I'd like to talk with you
as soon as you have the opportunity. O.K. T Very truly yours,
James D. Thacker." (The letter was marked as Petitioner':J
Exhibit 1.)
page 11
A.
Q.
A.
Q.

A.

~

Q. When did you have your first conference with
your counsel T
April 21.
When was the trial held T
April 23rd of 1962.
Did you have any witnesses present at your trial T
No, sir.
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Q. Did you request any witnesses f
A. Yes, sir.
Q. Who,sirf
A. Curtis Fugate.
Q. Was he present at the trial 7
A. No, sir.
Q. Do you know Curtis FugateY You knew MT. Curtis Fugatef
.
A. Yes, sir.
Q. Did you have information that he knew facts that would
be helpful to you in the trial T
A. Yes, sir, I did.
Q. Had he brought you what he knewf
A. Yes, sir.
. Q. What did he advise you that would have been evidence
in your beha.If in the trial T
A. Mr. Fugate had bought this car off of Kermit Dotson
and at the time Fugate and Dotson was drinking at a beer
joint in Norton. Dotson had told Fugate •as to how he had
committed an awful crime and was going to get away with it,
and after Dotson made a confession to Fugate he went
through this car and checked it out.
page 12 ~ Q. That is MT. Fugatef
A. Yes, sir. Then he got drunk his self and got
locked up where he could tell his statement, and his statement
to me was what I had just told you, and there was only three
pellets had hit the inside of the car.
Q. Coming back to the statement he made about Kermit
Dotson, I will ask you whether or not Kermit Dotson testified as a witness ag-ainst you in the tdal T
A. Yes, :sir, he did.
Q. Did he give evidence against you 7
A. Yes, sir.
Q. Was ·Mr. Fugate present as a witness?
A. No.
Q. Do you know whether or not he had been summoned 7
A. No, sir, he had not been summoned.
Q. At the trial tell the Court about whether or not it was
tried by a jury or by the Judge.
A. I was tried by ·a Judge against my will. I had asked
Mr. Shannon several time·s to go before a jury and try the
charges against me separately one at a time. And instead I
was denied my rights and all four charges were tried simultaneously.
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Q. ·was there a Court reporter at the trial 7
A. No, sir..
Q. How long did the trial last?
A. I would say the first witness took the stand at approximately 11 :00 on the 23rd of April, 1962, and appage 13 ~ proximately 9:30 April 24, 1962, I was sentenced.
Q. Now, sir, had you made any requests for any
othe.r item of evidence?
A. Yes, sir.
Q. What was that, sir?
A. 2% inch 14-gauge shotgun shell.
Q. For what reason did you want that?
A. For the number of shot which with Curtis Fugate's
statement that 'he had searched the car out, he had found
where three pellets hit the car; there were four such pellets
hit Dotson in the left shoulder.

Mr. M·ann: Your Honor, we are going into the evidence
of the trial.

Q. Was this evidence that would have aided you in your
defense?
A. Yes, sir. There were eleven shot missing, couldn't be
accounted for, and if Kermit Dotson had been inside this
car and been shot as he stated the shot would have been accounted for inside the car.
Q. Do you recall what Kermit Dotson's statement about
that was when he testified against you?
A. Kermit Dotson stated on this witness stand where I am
sitting nowMr. Mann: I object to that, Your Honor.
The Court: Let him state. I don't see the materialitv on
·
this.
Mr. Winston: I want to see whether or not this evidence
may have been material in his first trial, sir.
The Court: Go ahead. We are not trying the case on the
merits.
page 14 ~ Mr. Winston: I want to see whether or not this
is evidence that would have been material.
The Court: You don't state he was not represented by
counsel?
Mr. Mann: Yes, sir, he does.
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A. He said he was sitting under the wheel of this automobile and Mrs. Floyd was sitting beside him when I opened
the door on the right hand side of the car and shot him in
the shoulder with a sawed-off 410-gauge shotgun.
Q. Were you furnished with such a shell at the time of the
trial in order to show the number of shot~
A. Definitely not.
Q. To you;r recollection were you present during all the
proceedings~

A. No, sir, I wasn't.
Q. Do you know which, if any, you were not?
A. There we.re three chamber concessions between Mr.
Shannon, Mr. Long and Mr. Asbury that I definitely was not
present and I had requested to be present to Mr. Shannon.
Q. One of these charges I believe involved an attempt on
Julius Lacks~
A. Yes.
Q. Was Mr. Lacks present at the trial?
A. No, sir.
Q. Do you know where he was 1
A. From information I had been able to get from my
brother, he was somewhere in South America ·at the time.
Q. I believe you were accused of some attempt on him~
A. Yes, sir.
page 15 ~ Q. After the trial I believe you were sentenced
by the Court f
A. Yes, :sir.
Q. After your ve.rdict was issued by the Court and you
were sentenced, I will ask you whether or not your case was
appealed.
A. No, sir, it definitely was not.
Q. Did you request an appeal?
A. Yes, sir.
Q. When ·and how often¥
A. I requested an appeal to Mr. Shannon before leaving
this courtroom. I didn't get any answer from him of any
kind. After being transferred to the State Penitentiary I
made several other requests, which I was still denied.
Q. I believe you wrote several letters concerning your appeal?
A. Yes, sir.
Q. I hand you four letters here,· one dated April 27th, one
dated May 2nd, one dated May 21st, and one dated Ma:y 27th,
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and ·ask you to look at all of them and :see if those are letters
which you. sent to counsel.
A. Yes, sir.
Q. Will you examine each one, sift (Witness did as ll"equested).
A. Yes, sir, they definitely are.
Mr. Winston: Did you want to see these?
Mr. Mann: No.
page 16 ~ Mr. Winston: We offer •these as Petitioner's
Exhibits 2, 3, 4 and 5. Your Honor, we want the
Court to consider all of these. I believe I will read probably
the fi,rst one and portions of some of the others.
The Court: All right.
Mr. Winston: April 27, 1962, with an envelope attached,
to Mr. R. G. Shannon: "Dear Sir, I am writing you this
letter hoping you may be able to help me toward a new trial.
Mr. Shannon, I don't feel I have had a fair trial. And I
will certainly appreciate it if you will appeal it for me. I was
eonvi0ted on ci.rcumstantial evidence, just one man's. word
against mine and the Bible says it takes two witnesses to
convict a man. And I understand the federal government will
stand behind that, so for the way I was did in my ·trial. I
am willing to take a chance on anything. And please appeal
this case for me and get me a new trial as quick ·as possible.
I will be looking to hear from you soon. Let me know something as soon as possible. Mr. Shannon, help me all you oan
to get back to my family as soon as you can and try to get
me a new trial as soon as you ca.n and I would like to have
a jury trial and appe·al this case any way you can. Very truly
yours, James D. Thacker, No. 81406." The next one is May
2, 1962, to R. C. Shannon, Attorney at Law, Appalachia, Virg-inia: ''Dear Sir: I have received a letter from my mother
telling me what you said about me appealing to hig-her court.
Mr. Shannon, I won'tgive up regardles:s of how bad things
may look. And I do want to appeal this <Jase and go before the
jury. I also will appreciate a private investigator
page 17 to investigate both sides of this ease. O.K.? Mr.
Shannon, if I were a g-uilty man Pd be a stupid
fool to ask for an investigator. Dotson and Lacks both ha:s
more of a record behind them than I do. So did the woman.
0f course there are another thing thathothers me now. I did
he about the gun. I had the gun for several weeks but I did
t.rade fo.r it just like J Raid and evervthin~ else I was telling
the truth about it. And the man who bought Dotson's car said

r
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there only 4 :shot in it. He is Ourtis Fugate. And Chelsie
Mullins of Wise can fill you in on Dotson's past. There were
footprints around the body ·and fingerprints on her belongings that could have been taken to prove me innocent of
murder and I don't understand why they wouldn't check ·any
of that. I'd like to have everything checked you possibly can
and get me a new trial. M.r. Shannon & Newman. Very truly
yours, James D. Thacker #81406. R.C.'' And •another dated
May 21st, 1962 to Mr. Shannon: ''Dear Sir: Mr. Shannon
I have been worrying quite a bit about my trial because I
haven't heard anything from you :since I came to Richmond
and I know I only had 90 days to appeal in. So ple·ase Mr.
Shannon, don't let me down. I want a new trial. And I also
want a private investogator to look into both sides of this
thing. M.r. Shannon, I don't ca.re how it sounds or what people may think, but the story I told in Court really is the truth
(all except for the gun) and what Mother told you about it is
true and I want to appeal it and get a jury trial. O.K.~ And
the sooner you can get me a new trial (won't be too quick
for me.) I just got a letter from my wife and she said the
Wel£are refused to give he·r any help. How can
page 18 } they refuse to help her~ Her •and my kids needs
some support. Mr. Shannon answer back and let
me know something as soon as possible and I am positive I
do want to appeal and go before the jury, so let me know
when yon think you can get me a new trial? And I believe
with all my he.art that a investigator can prove ·that Dotson
or Lacks one is the real murderer. I am looking to hear from
you shortly. Ve.ry truly yours, James D. Thacker #81406.''
.And one dated May 27, 1962, to R. C. Shannon: "Dear Sir:
I will inform you again that I do want my case appealed before the 90 days are up and get a new trial on it. And as for
Asbury and the chair, let me wo.rry about that for this is my
life and I'm the one who's suffering tand I want to gamble
my chances regardless of what the risk may be. My mind is
made up and I know what I want to do, ·and nothing will
change it. Don't ask my mother to try to talk me out of a
new trial. I want a new trial now, not five years from now,
and the way I feel about the situation, my chances are as good
right now a:s they ever will be, and whatever the risk may
be, I have a right to gamble it, and I hope you won't deny me
my right. O.K.~ As for as the chair is concerned, that's my
least worrv because I have faith in God and God won't let
...me __ die for something I didn't do. M.r. Shannon, I deserve
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a new trial and I want that trial •as soon as possible. Write
me shortly and let me know that you have appealed for ·a jury
trial in this term; that is what I want, and nothing will
change my mind 1and I hope you won't deny me, so let's go
ahead with it and let nature take its course. I want to gamble
it now. Let me hear from you soon. Very truly yours, James
D. Thacker #81406.'' I believe, sir, you received
page 19 ~ this letter dated M.ay 31, 1962, from counsel1

A. Yes, sir.
Q. I will read this aJso: ''Dear Mr. Thacker: I received
your several letters and would have answered sooner however, I have been busy in court. I talked with your mother
this week. She was up to visit me and she told me she had
written you and frankly neither I nor your mother think you
could have anything at all to g;ain by a new trial, and you
~hould work toward a parole. Even though you say you are
not guilty, the evidence was so strong against you and nothing in your favor and it would be the same way the next time,
and there is a possibility that you could get a more severe
sentence and if you did there would be nothing we could do
to save your life. I realize that you have something f·acing
you but with good behavior and take advantage of everything
vou can while you are the.re as to educational £acilitie:s or
~earning of a trade, you can make the best out of it and yet
be out some time with a good bit of life yet in front of you.
With best wishes, I am, Yours very truly, R. C. Shannon.''
"\:Ve offer this letter Petitioner's Exhibit. 6. (The exhibit
was marked as requested). Now after you got the letter from
Mr. Shannon did you write him again, your letter of June
17th?
A. Yes, sir.
Q. Concerning your appeal?
A. Yes, sir.
Mr. Winston: Your Honor, I will read the portion of it
that concerns the appe·al.
Mr. Mann: Read it all.
page 20 ~ Mr. Winston: You want it all? All right, sir.
"June 17, 1962, to Mr. R. 0. Shannon, Attorney
at Law, Main Street, Appalchia, Virginia. Dear Mr. Shannon: As you mav know the 90 days you have to appeal mv
~ase in are almost un. Mr. Shannon, I 1am still human and T
still have my rig-hts and I don't like being denied of my ri~rhts
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and I'm asking you once again to get a appeal in court at
once. I'm not worried about the outcome of things and so
why should you be? Of course all I'm asking you to do is
to put a appeal in court and get me a new trial and then if
:you don't '\\'<ant to represent me then I'll take care of that
for you. Mr. Shannon, you know you:rself they could not
show any evidence to show that I had committed those crimes
Rnd everything the 1aw said had been told to them and you
know yourself I was tried dirtier than a dog and you know
J wanted a jury trial and when you waived the jury that automatically give Asbury the authority to have everything his
way ·and I think you knew that. You do know he has had a
grudge against me ever since my :sister got shot. Mr. Shannon when you waived the jury it was the same thing as if
I had got up and said yes I'm guilty, I did it all, and you
hurt me vonrself when you waived the jury. I wrote you ~
letter before my trial ·and told you I wanted to see you at
once but you didn't see me until they we.re ready to have my
trial. There was things I ask you to check into and you didn't do it and you know my case absolutely was not investigated, for there was fingerprints and footprints to prove
J didn't kill that woman and every bit of that evidence was
passed up. They didn't want evidence, they wanted me guilty
or not. And you didn't do anything about it in
page 21 r any way to try to prove I was innocent. All during my trial you seemed to be more against me
than you was for me, and each time you went in the Judge's
chambers with the Judge and Commonwealth, I was supposed
to have been present. But I was not. And my case was discussed each time you entered the Judge's chambe.rs •and that
was the same thing as being tried without being present at the
time of the trial. And all during the trial everyone that took
the stand against me lied and was caught lying and turned
right around and tried to deny that, that they had said certain things such as Asbury, then putting someone on the stand
to lie for him, that didn't know •anything about what was being discussed. All this was did before the eyes of the whole
courtroom and the public saw all the dirty and illegal tricks
that were pulled and the way I was sentenced and I have to
say so myself, if you were on my side you give a mighty poor
showing of it. And another thing concerning· the money situation, a two way pick up are also illeg,al from the Court ·and
my brother that is. But I'll skip that as for the time being.
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What I want right now is action and to prove to me that you
were on my :side you'll have to get 'a appeal in Court at once
for a new trial. That is all I w.ant you to do. You don '.t have to
represent me in a new trial. My brother and I'll take care of
thwt problem. I think I deserve a new trial as much as Jesus
Ohrist deserved a drink of water while being crucified and
Christ deserved all the water world wide. I'll be expecting
an answer very shortly. Very truly yours, J. D. Thacker
81406.'' Now, sir did you ever get an rappeaU
A. No, sir.
page 22

~

Q. I believe you were continually requesting and

insisting on ·an appeal t
A. Yes, sir.
The Court: Did you try to engage any other attorney?
A. I had wrote a couple of attorneys in Lynchburg, Virginia, but their fees were too high and therefore I could not
hire them.
The Court: I mean with reference to taking an appeal.
A. No, sir.
The Court: Were you writing attorneys in Lynchburg
with reference to the habeas corpus proceeding? Is that what
you refer to?
A. That's right.
Q. How old are you, Mr. Thacker?
A. I will be twenty-nine the 29th of April.
Q. 29th of April?
A. Yes, sir.
The Court: How much education have you had?
A. Eighth grade.
The Court : You completed the eighth grade?
A. Well, I completed it after going to the penitentiary the
first time.
Q. You were sent to Marion for observation before your
trial, wns that correct?
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A. Yes, sir.
·-:__.- Q. Do you have a copy of the report

th~t

was sent back to

the Judge?
page 23

~

A. Yes, sir. This is the copy.
Q. Is this the copy?
A. Yes.

Mr. Winston: I expect .this would be in the file, but we
would like to file this oopy andThe Court: Let it be filed and marked Petitioner's Exhibit 8.
Q. This is the report sent to Judge Long dated March 1,
1962, "Honorable M. M. Long, Jr., Judge, Circuit Court of
Wise County, St. Paul, Virginia. Re: J,ames Thacker Reg.
No. 23587. Dear Judge Long: The above-named was admitted to our 'hospital on January 17, 1962, having been committed by your Court for observ.ation and report. Since admission he has been carefully studied and history obtained
so far as practical. As a result of our observations we beg
to report that he is not now psychotic or insane and that he
has not been psychotic or insane since admission. The official diagnosis is '.Sociopathic Per,sonality Disturbance, Antisocial reaction.' He is mentally competent and able to return to Court to stand trial in his own defense. Due to the
overcrowding in our Maximum Security Division it is urged
that Mr. Thacker be called for at your earliest convenience
at which time it will be necessary for us to receive an Order
for his release. Respectfully, Joseph R. Bl.alock, M.D. Superintendent.'' You were never furnished a transcript of the
trial, were you Y
A. No, sir.
Mr. Winston: I believe you may ask.
page 24

~

CROSS EXAMINATION.

Bv Mr. Mann:
·Q. Mr. Thacker, how many attorneys were appointed to
represent you by the Court?
A. Two, sir.
Q. Two of them; what was both of their names Y
A. R. C. Shannon and Carl Newman.
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Q. How many letters did you write altogether to Mr. Shannon and Mr. Newman¥
A. Five, I think.
Q. Five is all you wrote¥
A. Yes, sir.
Q. Are you sure that is all you wrote T
A. I think so.
Q. You think it is? Did you ever complain to Judge Long
about your being beaten by anybody?
A. Yes, sir.
Q. You did?
A. I made my ,statement in court during the trial.
Q. Did you complain to your attorney prior to that time 1
A. Yes, sir.
Q. When you gave a statement to Mr. Asbury did you
make a statement like this, ''This is a correct statement but
I don't want to sign it at this time"¥

Mr. Winson: I object to that because that statement was
ruled out at the original triaL It wasn't received in evidence.
The Court: I don't see the materiality of it, of the statement :anyway in this case. I sustain the objection.
~

Q. How many witnesses, the names of them, did
you give to Mr. Shannon and tell him you wanted f
A. I give him the names of three witnesses I wanted to
have to appear in Court at the time.
Q. Were any of them present 1
A. My mother and my father was present, but they wasn't
put on the stand.
Q. Who else did you want 1
A. Curtis Fugate.
Q. Did you know where Curtis Fugate was located·?
A. I don't know exactly where he lives, but his addreRs is
Norton, Virginia.
Q. You couldn't give his exact address to your attorney
then?
·
A. All I could give them was Norton, Virginia.
Q. Did you ever write to the Court and request a narrative
statement of your trial so you could take an appeal T
A. Yes, sir.
0. What was his reply?
A. After approximately two months I was furnished indictpage 25
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ments and copies of warrants and the records of the Court
without transcript.
Q. There wasn't any transcript because there was no court
reporter.
A. I know.
Q. So they couldn't very well furnish you that, could they Y
A. No, sir. I have requested copies of the inpage 26 ~ vestig.ation reports turned in by Mr. E. E. Horne
and Mr. Jack McG~othlin, which I never did receive.
Q. Did you write to the Court after your many letters to
Mr. Shannon and he didn't see fit to take your appeal Y Did
you write to the Court and ask the Oourt to •ask your attorneys to take an appeal Y
A. No, sir.
Q. Why didn't you get someone in the pentitentiary to
prepare papers for your appeal Y
Mr. Winston: I object to that because he already had
Court-appointed counsel.
The Court: I overrule the objection. Let him state.
Q. Answer the question.
A. Repeat your question for me, please.
Q. Why is it-you got someone in the penitentiary to prepare your Petition for you in this habeas corpus petition Y
A. Yes, sir.
Q. Why didn't you get someone in the penitentiary to prepare your petition for writ of error or for your appeal Y
A. This party who prepared the writ of habeas corpus for
me, to his opinion the writ of habeas corpus was my best
"~o''.

Q. Did you ask him that during the time you had time in
which to take an appeal?
A. Yes, sir.
Q. That was the answer the inmate gave you Y
A. Yes, sir.
page 27 ~ Q. I believe you in one of your letters you admitted that you had lied to this Court, didn't you?
A. Only about the gun.
Q. But you did lie about that Y
· A. Yes, sir.
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James Thacker.
Q. And you have been convicted of a felony before .and
~entenced

to the penitentiary?
A. Yes, sir.
Q. Did you take an appeal that time?
A. No, sir. I was guilty.
Q. Could you have afforded or could you have obtained
the money to get the appeal?
A. On which offense?
Q. The first-this one.
A. This one, no, sir, I could not.
Q. What did you tell the Court in the preliminary hearing
you were going to employ your own counsel for?
A. I was denied counsel at the preliminary hearing and
I made an effort to hire my own counsel, which I was unable to do.
Q. How many days did you say your trial lasted?
A. It started .at approximately 11:00 on the 23rd of April,
1962, and it was over at ·approximtely 9:30 April 24, 1962.
Q. Did you tell the Judge after the trial was over you
wanted to take an ·appeal?
A. I told Mr. Shannon.
Q. You didn't tell the Judge?
A. I wasn't permitted to tell the Judge in person.
page 28

~

Mr. Mann: That is all.

Questions by the Court:
Q. Did you testify in your own behalf during the trial T
A.. Yes, sir.
Q. Did you at that time understand that a "not guilty"
plea had been entered?
A. Yes, sir.
Q. Did you understand at that time that if you were found
guilty by the Court that the Court could fix your punishment?
A. Yes, sir.
Q. Did the Court advise you of your right to trial by a
jury?
A. No, sir.
Q. Did you or did you not know you had a constitutional
right to a trial by jury?
A. At that time I did not. I was dumb to the f.acts of law at
the time.
Q. Did Mr. Shannon or Mr. Newman or either of them advise you of your rights to trial by jury?
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A. No, sir, I was completely denied.
Q. I didn't ask that. I want you to tell me the truth. Did

Mr. Shannon or Mr. Newman, either or both ·of them, advise
you of your rights to a trial by jury Y
A. Definitely not.
Q. You are stating now on oath that at the time of the trial
you did not know you had the constitutional right to ·a trial
by jury and that neither the Court nor your cormpage 29 r sel advised you of that fact f
A. I did not know at the time.
The Court: All right, stand aside.
Mr. Winston: Just a second, sir.
REDIRECT.
By Mr. Winston:
Q.You testified about certain advice you got in the peniten.tiary. I believe the letters indicate all that time up through
June you were still requesting your court-appointed counsel
to take an appeal for you Y
A. Yes, sir.
Mr. Winston: That's all, sir.
The Court: All right, stand asiile, Mr. Thacker. Do you
have any further evidence, Mr. Winston? (Witness stood
aside).
Mr. Winston: Let me check.
The Court: Confine it as far as you can to the points we
have in issue.
Mr. Winston: Yes, sir.
KENNETH P. ASBURY,
after being duly sworn, testified as follows.
DIRECT EXAMINATION.

By Mr. Winston:
·Q. Mr. Asbury, I will ·ask you if you recall during the
course of the trial or prior trial if on one occasion you asked
Mr. Thacker about a mark on his face on that occasion Mr.
Horne made a statement to the effect that he had hit him?
A. He had .a little place on his forehead here and I asked
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Mr. Thacker what caused it. He said, "I would rather not
say" and Mr. Horne ·said, "Well, I hit him."
Q. Do you recall whether he said what he hit him with f
A. No, I don't, Mr. Winston.
page 30 ~
Q. But you do recall him saying he hit him?
A. Yes, sir.
Q. Prior to the trial I will ask you whether or not you or
the Court had any conferences concerning the trial not in
the presence of Mr. Thacker, if you recall~
A. I didn't have any. When the trial started it was all
here-out here in the courtroom, as I recall.
Mr. ·winston: I believe that is all.
The Court: All right; stand aside, Mr. Asbury.
Witness stood aside.
Mr. Winston:

Let me call Mr. Shannon.

R. C. SHANNON,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Winston:
·Q. Those letters that have been put in evidence, did you receive those from Mr. Tha·cked
A. Yes, sir.
Q. I believe you wrote him the letter also that was read in
evidence back to him~
A. That is correct.
Q. No appeal was taken for Mr. Thacker~
A. No, sir.
Q. I believe also there was no court reporter?
A. There was no court reporter.
Mr. Winston:
page 31

~

That is all.
CROSS EXAMINATION.

By Mr. Mann:
0. Mr. Shannon, did you ask for a court reporter?
A. No, sir.
•· Q. How many letters did you receive? I am going to call
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this witness for myself so I will just ask questions when I call
him.
A. I can't recall. I think they are all in evidence here.
The Court: Is that all?
Mr. Mann: Unless I can make him my own witness.
The Court : J us't let him stand aside now .and call them
in turn.
Witness stood aside.

•
page 34
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~

•

•

•

R. C. SHANNON,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mann:
Q. Please state your full name and occupation.
A. Raymond 0. Shannon, Attorney at Law.
Q. How long have you been engaged in practicing law?
A. Over thirty years.
Q. Had you handled other criminal cases prior to handling
the trial of J;ames Thacker?
A. Yes, sir.
Q. Did you thoroughly investigate the James Thacker
ease?
A. Yes, sir.
page 35 ~ Q. How many times did you visit Mr. Thacker?
A. I believe I visited Mr. Thacker in the jail
here. I am not certain of that. And then he was moved to a
Road Camp near Coeburn and I visited him there and went
over the case in detail.
Q. Was that before the triaH
A. Yes.
Q. Why was he moved to the Road Camp?
A. I couldn't tell you that.
Q. Did Mr. Thacker give you names of witnesses and ad~
dresses of witnesses he wanted?
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A. No, sir, no list of witnesses.
Q. He never gave you any?
A. No, sir.
Q. Did you explain to Mr. Thacker prior to trial he could
have a jury trial if he so desired Y
A. Yes, sir, I went over that with Mr. Thacker on more
than one occasion. I went over it with him several times, and
the day of the trial me and Mr. Newman went over it in the
presence of his mother out in the adjoining room. We explained it to him in detail and I advised him that in my opinion it was better to waive a jury trial and he agreed. I explained my reasons for it before trial.
Q. After the trial was over did he tell you then he wanted
to take an appeal Y
A. I don't recall whether he told me that or not, although
I did get ·several letters from him. I have no repage 36 ~ collection of him telling me he wanted to take an
appeal.
Q. Mr. Shannon, were you originally employed by Mr.
Thacker to represent him before you were appointed by this
Court?
A. Mr. Thacker's people or someone contacted me. I was
not originally employed, I mean, no fee. During that time
or after that, some of them, I believe paid $50.00 or something
like that, and when we told the Judge here we had been paid
a certain amount when he was :allowing the fee, we informed
the Court of that matter, that we had been paid expenses of
$50.00. It might have been possibly $75.00, but I believe it
was $50.00.
Q. Then the Court appointed you 7
A. Yes. At that time it is possible we could have been ·appointed. I don't recall exactly when the $50.00 was paid, or
a certain sum of money.
Q. Tell what you recall about the tria~ without going into
the evidence.
A. What particulars do you mean-about particulars of the
case?
Q. Yes. Did he enter a plea of "not guilty"? And did he
waive a jury trial by himself?
A. I advised him to waive jury trial and we did. Whether
he waived it himself, it seemed to me like Judge Long asked
him if he understood be was entitled rto trial by jury.
Q. Judge Long a:sked him if he understood he was entitled
to a trial by jury?
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A. It seems that he did. I explained it to him in detail and
informed him why I believed it would be best to
page 37 ~ waive a jury trial.
Q. Did he complain to you about any treatment
he had in the jail f
A. Not in the jail, but he did, he said one of them kicked
him, I believe one of the officers, and one sl·apped him. He
had ,a place on his face or his forehead here, and he had made
a statement which might have been construed as a confession
or certain damaging admissions, and at the time he made
that statement at the Commonwealth Attorney's office, and
Mr. Horne, the officer who had hit him there was in there,
and I objected to that statement being admitted ·as evidence;
of course, the Court upheld the objection; the statement was
not admitted.
Q. How many letters did he write to you since he has been
in the penitentiary?
A. I do not recall any other than the letters that have
been read here.
Q. Do you recall there was only one letter read, I believe ;
do you recall any other letters you wrote back to him about
the appeal'
A. No. sir; I considered the case; I thought there was no
error in it or any grounds for appeal. In other words, I
thought I had given it at least the best attention I was capable of. I didn't consider the Court had made any errors in
ruling prejudicial to the defendant. I had nothing to appeal
for.
Mr. Mann:
page 38
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No further questions.
CROSS EXAMINATION.

By Mr. Winston:
Q. Mr. Shannon, Mr. Thacker was continuously requesting
an appeal, was he not f
A. After he was sent to the penitentiary, that is true; I
g-ot those letters from him.
· Q. He was continually requesting and you wrote him one
Jetter in the last part of May; he wrote you back a letter on
June 13th in which he still was requesting an appeal?
A. He was requesting, seems to me like, a jury trial in some
of his letters. Of course, I couldn't imagine that he would
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be thinking that you could get a new trial just simply because
you wanted it. Later he said something about an appeal. I believe the first letters was for trial by jury.
Q. The letters show what he was speaking oH
A. That's right.
Q. Do you remember the date of his conviction T
A. No, sir.
Q. Was that the 24th of ApriU
A. I don't know. I be-lieve he would have sixty days to draw
a bill of exceptions.
Q. The sixty days would have been up about the 24th of
June, something like that, and I believe of course you received a letter dated June 17th in which he was still requestjng an appeal, I believe, sir. Now, Mr. Shannon, you stated
"it seems to me that he did". When you make those statements you are not exactly sure about itT
A. "Seems to me he did what"T
page 39 r Q. When you use that expression.
A. Seems to me he did request an appeal.
Q. And you stated it seems to you you explained to him
about having a trial by the Court.
A. About the Court, I am sure I explained it to him.
Q. You are speaking about the Court T
A. I am not so sure about the Court. I probably didn't
pay that much attention. , I am sure I explained it and went
over it in detail.
Q. Before the trial he told you about the officer kicking him
and one of ,them slapping him~
A. Yes, sir.
Q. I believe you succeeded in keeping a certain statement
out of evidence T
A. Yes.
Q. Of course you also understood from him when they
slapped him and so forth he was taken to the alleg-ed scene
of the crime, alleged crime, with the officers in question on the
scene¥
A. No, that wasn't mv understanding-. My understandingwas he was slapped while on the scene but he wasn't slapped
and then taken to tbe scene.
Q. He was slapped on the scene T
A. That is correct.
Q. At the time he was at the scene?
A. At the time be was-I wouldn't say he was at the
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scene; he was in the vicinity and they were looking for this
woman.
Q. I believe, Mr. Shannon, you also had Mr.
page 40 ~ Thacker sent to Marion for observation before his
trial?
A. I did.
Q. Was there some question in your mind about his competency or his sanity?
A. Well, the nature of the crime he was charged with, if
guilty, of course would raise some question in my mind that
a man that was competent would not commit such a crime.
Q. That was done at your request when he was sent for
observation?
A. That is correct.
Q. There was sufficient thought in your mind you thought
he should be observed?
A. Nothing in his behavior that I observed, but the crime
itself which he was charged with would lead me to believe
a person who would commit such a crime would certainly be
irrational, to say the least.
Q. One other thing, Mr. Shannon, during the time he was
writing these letters to you concerning the appeal, you did
not request the Court to give him other counsel, did you Y
A. No, sir.
Witness stood aside.
CARL W. NEWMAN,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mann:
Q. Would you state your name and occupation?
A. Carl W. Newman, Attorney at Law.
Q. How long have you engaged in the practice of law?
A. I have been admitted to the Bar about fifteen
page 41 ~ years. I have actually practiced about seven years.
Q. Had you handled other criminal cases prior
to the Thacker case?
A. Yes, sir.
Q. Tell us what you recall about the case, Mr. Newman.
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A. You mean the trial of the case f
Q. Were you appointed to represent Mr. Thacker or were
you employed like Mr. Shannon 1
A. Mr. Thacker's relatives, either his mother or brother
ur both had contacted either Mr. Shannon or myself or both
of us at different times after Mr. Thacker was arrested and
charged and they employed us to represent Mr. Thacker; and
as I recall I believe we told him we would charge about
$500.00 fee. They never could raise that much money; however, they did pay us; I could have looked that up; it was
either $50.00 or maybe $100.00, I know it wasn't more than
$100.00, on the fee. And then I am not sure whether that was
paid before or after we were appointed; it might have been
after; but anyway they just sent the money to us and we
accepted it, as Mr. Shannon and I both in the presence of
Mr. Stanley, the Clerk, revealed that information to Judge
Long before our fee, in other words, before our fee was appointed for the Court appointed fee. We made a full disclosure of what had taken place to the Court.
Q. Did he ever request you to get a witness by the name of
Curtis Fugate f
A. No, sir. I don't reca:ll the name of Curtis Fugate until
it appeared in one of the letters. I believe that was
page 42 ~ after he was in the penitentiary.
Q. Did Mr. Shannon explain his rights to trial
by juryf
A. Yes, sir, Mr. Shannon and I both went into that in
great detail or we have several times with Mr. Thacker.
Q. He was agreeable to waiving the jury~
A. Yes, sir, he agreed to this. Of course, ·as Mr. Shannon
testified, we advised him, both of us did, that we thought that
would be the best policy in his defense in this particular case
and he agTeed to it himself.
Q.What did you all ten him about the appeaH
A. To tell you the truth I am not sure whether we talked
to him about the appeal ·after the conviction. I am not sure
whether we did or didn't, other than that letter Mr. Shannon
wrote. I am not positive about that, but we had various conversations with his mother both before the trial and after.
His mother was sort of a g·o-between or liaison person hetween him •and us. We told her on seveml occasions after he
had been convioted we considered the caRe tboroug-hlv and we
couldn't see any error in the case, in the trial of the case,
and we-tried to explain to her you couldn't get an appeal just
because you wanted one, that you had to have some error Jlnd
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that we didn't think there was any error in the case as far
as we could determine. We also explained to her and Mr.
Shannon did in this letter even if he got an ·appeal and were
suooessful, aU he could do was get another trial and he
wouldn'.t be any bette-r -off, he might be in worse position.
Q. Do you recall whether Judge Long explained to Mr.
Thacker he could have a jury trial if he so desired one?
A. I don't remember explicitly whether he did
page 43 ~ or didn't in this particular case, but I am positive
he did.
Mr. Mann: I have no further questions.

CROSS EXAMINATION.
By Mr. Winston:
Q. You are not sure you talked to him about an appeal. 1
me·an Mr. Thacker himself?
· A. I am not sure we talked to him about it after the conviction. I know we talked •about it before, the possibilities
in case he were convicted and so on. I remember that.
Q. Did you explain after he was convicted that he had
a right to an appeal, to try for a.n appeal?
A. I am not sure whether we did after the conviction or
not, but I know we did before.
Q. These letters he wrote in which he was requesting an
appeal, did you read them or did you know he had written
those letters ?
A. Yes, I read those letters as they came in the office.
Q. No .appeal was taken?
A. No, sir.
Q. No request was made for different counsel to be assigned to Mr. Thacker?
A. No request was made by me.
Mr. Winston: That's all.

REDIRECT.
By Mr. Mann:
Q. Was there any secret sessions held with the Judge in
chambers during this trial?
A. No, sir.
Witness stood aside.
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KENNETH P. ASBURY,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Mann:
Q. Please state your name and occupation.
A. Keneth P. Asbury. I am Commonwealth Attorney for
Wise County and the City of Norton.
Q. Were you Commonwealth Attorney for Wise County
and the City of Norton at the time James Thacker was tried
in this Court Y
A. Yes, sir.
Q. Tell us what you recall about the case, whether or not
there was any se-cret sessions between you and the attorneys
and the Judge.
A. There were no secret sessions.
Q. Did Mr. Thacker complain to you about any unusual
treatment he had received 1
A. No, sir, he didn't want to discuss anything with me.
With reference to what the little mark was on his forehead,
Mr. Horne volunteered that information to me. He said he
hit him once and that was all that was said about that part.
Q. Did he voluntarily waive a trial by jury?
A. Yes, sir.
Q. Did Judge Long advise him in open Court of his rights?
A. Judge Long ·advised him in open Court of his rights
and then asked him how he pled.
Q. Were you agreeable to this, I mean trial by jury?
A. I debated about it awhile as to whether I could get the
sentence which I had requested, whether I could
page 45 ~ get a bigger sentence from the Court or the jury.
Q. Do you know whether or notThe Court:

You did concur in it?

A. Yes, sir, I eoncurred in it. Under the statutes I have to,
as the Court understands.
Q. Do you know whether or not any subpoena wa.s ever
issued for Curtis Fugate T
A. I always check the subpoenas of opposing counsel to
see what I am up against. I never did see one with his name
on it.
Q. No request for his location?
A. At least I never did find one.
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Kenneth P. Asbury.
Mr. M·ann: That is all.
The Court: Mr. Asbury, I am not sure I understood from
the petitioner's testimony-what was the procedure with reference to the preliminary hearing in this matter?
A. At the preliminary hearing the first time it was called
Mr. Thacker said he wanted a chance to employ Mr. Shannon. It was continued to give him that opportunity.

The Court:

The case was continued?

A. The first time in County Court to give him that opportunity, then Judge Bandy just before the preliminary hearing
asked him if he had attorney as yet, if he wanted one .appointed, and he thought after coming over and asking Judge
Long about the appointment of an attorney, I came over to
Circuit Court and conferred with Judge Long and returned
to Judge Bandy's Court and Mr. Thacker informed us at
that time he had employed Mr. Shannon but Mr. Shannon
would not be there that day, and we called Mr.
page 46 ~ Shannon; he said to go ahead, he would probably
be in the trial. The transcript was made after that
and if you want me to read from the t~anscript--

The Court:

No.

A. But anyway Judge Bandy talked to him then and he
said, ''The a1ttorney who is taking my case is asking me not
take the witness stand, of course.''
The Court: ·A preliminary hearing was held?
A. Yes, sir, November 17, 1961.
Mr. Mann: I have no further questions.
CROSS EXAMINATION.
By Mr. Winston:
Q. About the preliminary hearing, in other words, he was
-the first time he wanted to have a continuance so he could
see Mr. Shannon. I am still objecting to this preliminary
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hearing. Now, the second time it was called up, Mr. Shannon was not pre-sent?
A. No.
Q. But you contacted Mr. Shannon?
A. Yes. I don ',t recall whether it was me or the Sheriff,
but someone.
Q. He considered Mr. Shannon as his counsel at that time?
A. Yes, sir. Judge Bandy was going to commence but he
said he had Mr. Shannon.
Q. Didn't he waive preliminary hearing?
A. Mr. Winston, I don't have any-he said he did, but I
don't have any recollection of it.
Q. But nowA. No. he didn't, I mean in the sense he didn't
page 47 ( sign a written waiver, but I believe he said he
wanted to Wraive, it and .Tudge Bandy thought I
ought to put on evidence, which we did.
Q. He wanted to waive it but you put on evidence when his
lawyer, Mr. Shannon, was somewhere else?
A. We called Mr. Shannon. He said he wasn't coming up
and Mr. Thacker wanted to go ·ahead with it.
Q. Then he waived it or said he waived it, Mr. Thacker?
A. In the preliminary discussion, yes, sir.
Q. Let's see, sir, did Mr. Thacker have any witnesses other
than himselH
A. At which trial?
Q. At the Circuit Court trial.
A. I don't reckon they put on any. There were some here,
his mother and father.
Q. Mr. Horne admHted lw hit him f
A. That's right.
Q. Did Mr. Horne take the witness stand m the Circuit
Court trial?
A. Yes, sir.
Q. Did he te.stify concerning the lay of the land out there 1
A. Mr. HorneMr. Mann: I object.
The Court: Let's not go into that.
Q. That is where the beating took place, sir. T mean if you
'recall, sir.
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A. Did the Court say to answer?

page 48

r

The Court:

I don't see the materiality.

Q. The case was not reported, was
A. Not reported, no, sir.
Mr. Winston:

it~

That's all.

Witness stood aside.

•

•

•

A Copy-Teste:

H. G. TURNER, Clerk.
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