IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6586

VIRGINIA:
In the Supren1e Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on "\Vednesday the 18th day of January, 1967.
~ARY

HELEN CRANFORD,

,_ ..:Appellant,

against
MARYE HUBBARD,

!J..l•

Appellee.

From the Circuit Court of Fairfax County
E. Calvin Van Dyck, Judge
~

Upon the petition of l\fary Helen Cranford an appeal is
awarded her from a decree entered bv the Circuit Court of
Fairfax County on the 11th day of March, 1966, in a certain
chancery cause then therein depending, 'vherein Marye Ilubbard was plaintiff and the petitioner 'vas defendant; upon the
petitioner, or some one for her, entering into bond with
sufficient security before the clerk of the said circuit court
in the penalty of three hundred dollars, with condition as the
Ia'v directs.
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BILL IN CIIANCERY
Complainant alleges as follo,vs:
1. On or about the 26th day of July, 1963, Complainant
entered into a contract 'vith Defendant wherein Complainant
'vas to purchase and Defendant to sell a parcel of land in
Fairfax County, Va., more particularly described in the said
'vriting, a copy of which is attached hereto as Exhibit A and
prayed to be read as part hereof.
2. Pursuant thereto, Complainant appeared on the 13th day
of December, 1963, at the offices of the title attorneys and
executed all documents and paid over all the cash required
of her under the terms thereof.
3. Defendant failed to attend such settlement, despite notice
thereof, and has since refused and continues to refuse to
execute and deliver the deed provided for in said contract.
WHEREFORE, the premises considered, Complainant
prays:
a. That this Court enter a decree ordering and directing
Defendant specifically to perform the terms of the aforesaid
contract.
b. That this Court determine the damages, including counsel
fees, sustained by Complainant as a result of the aforesaid
conduct of Defendant and enter a judgment against Defendant in that amount, 'vith costs.
page 2 ~ c. And for such other and further relief as to the
Court may se(\m just and proper in the circun1stances.
Dated: January 28, 1964.
NATHAN L. SILBERBERG
Attorney for Complainant
1001 Pennsylvania Bldg.
'Vashington, D.C., 20004
DI7-4550
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Jan. 9, 1964.
THOMAS P. CHAPl\IIAN, JR.
Clerk, Fairfax County, Va.
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AFFIDAVIT OF SERVICE
STATE OF ~fARYLAND
COUNTY OF ~1:0NTGOMERY, to wit:
I, John D. Kennon, being duly sworn, deposes and says that
he is a deputy sheriff of Montgomery County, Maryland;
that he· is not a party to or otherwise interested in the subject
matter in controversy in the within cause; that at 10:15 A.M.
on the 17th day of March, 1964, he served copies of the
Sumn1ons and Bill of Complaint herein upon the defendant,
Mary Helen Cranford, at 14---Wessex Road, Silver Spring,
lid. That said defendant then and there admitted to deponent
that she is not a resident of the State of Virginia.
JOHN D. KENNON
Deputy Sheriff
Signed and sworn to before n1e this 17th day of }larch,
1964.
DENNIS H. RUCK
Notary Public
~{y Commission expires May 3, 1965
Filed Mar. 19, 1964.
THOl\fAS P. CHAPMAN, Jr.
Clerk of the Circuit Court of
Fairfax County, Va.

4

Supreme Court of Appeals of Virginia

page 16

~

MOTION TO DISMISS
Comes now the defendant by counsel, upon special appearance, and moves this Honorable Court to dismiss the Bill
of Complaint heretofore filed herein on the following grolmds,
inter alia:
1. The complainant in the instant suit seeks in per.sona.m
relief only against this defendant which cannot be granted
by the Court because there has been no valid service of process
on the defendant within the territorial jurisdiction of this
Court, and this Court accordingly does not have jurisdiction
in this proceeding to grant any of the relief sought by the
complainant.
2. That this defendant has not been found and served with
process in Fairfax County, Virginia, but has been found and
supposedly served with process only in Montgomery County,
Maryland; that the supposed service of process upon this
defendant is invalid, and this Honorable Court is without
jurisdiction to hear and determine this suit.
MARY HELEN CRANFORD,
Defendant, Appearing specially,
By Counsel
Filed Apr. 6, 1964.
THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.

page 21

~

Re: H'ltbba.rd v. Cranford
In Chancery No. 19230
Gentlemen:
This is in reference to th~ hearing in the above case with
reference to the question of whether a suit for specific per-
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formance and damages \vould lie in this court, where the
property concerned is in Fairfax County but the defendant
is not a resident of Virginia.
It is clear fron1 the authorities that a personal judgment
for damages \Viii not lie in the abs·ence of personal service.
'Vith reference to specific perfor1nance, the general rule is
that a suit for specific perfor1nance is an in personam action,
which requires personal service. This rule applies in the
absence of a statute modifying the character of a suit as one
in personam,. "\Vhere authorized by State statute, ho\vever,
specific performance may be effected by a decree operating
in rent, the court in this case appointing a special commissioner
to convey the legal title in the absence of personal jurisdiction over the defendant. This relief may only be granted
where no covenants or acts would be required to be performed
by the vendor other than the execution of a deed conveying
the legal title. (17 Michie's Jurisprudence 166, Specific Performance, Par. 118; 49 Am. Jur. 162, Specific Performance,
Pars. 139-141; 1 Aln. Jur. 435, Actions, Pars. 44-46; A.L.R.
621.)
page 22 ~ Clent v. Givens, 106 Va. 145, 55 S. E. 567, is authority for the rule that a suit for specific performance may be brought in Virginia even though the vendordefendant is ·a non-resident. In this opinion the court cited two
Virginia statutes, now Code Sections 8-75 and 8-670, as providing both the necessary statutory authority for this holding
:tnd also the means for effecting such specific performance
where the court does not have personal jurisdiction over the
defendant. These statutes are set out as follows:
Sec. 8-75. Upon any trial or hearing under either of the two
preceding sections such judgment, decree or order shall be
entered as may appear just.
.
Sec. 8-670. A court of equity in a suit \Vherein it is proper
to decree or order the execution of any deed or writing, may
appoint a com1nissioner to execute the satne; and the execution thereof shall he as valid to pass, release, or extinguish
the right, title and interest of the party on \vhose behalf it is
executed as if such party had been at the tilne capable in la\v
of executing the same, and had executed it.

Birch v. Covert, 83 ,V. Va. 752, 99 S. E. 92, is a West Virginia case in direct ac.cord \vith Clem v. Givens, and relies
upon statutes in support of this position \vhicl1 are identical
with those relied upon in the ·virginia case.
The landmark case of Pennoyer v. Neff, 95 U.S. 714, 24 L.
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Ed. 565 is cited in Olem v. Givens, but does not change my
finding in this case.
The motion filed by the defendant with regard to this
issue will accordingly be denied.
Very truly yours,
CAL'VIN VANDYCK

CVDjes

•
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•
ORDER

This cause came on to be heard on the 17th day of April,
1964, upon Defendant's motion to dismiss the Bill of Complaint and the Court having heard counsel in support of and
against said motion and having considered memoranda filed
by them and having concluded, in its own memorandum, dated
the 7th day of May, 1964, that the motion should be denied,
is is, by the Court,
ORDERED that Defendant's motion to dismiss the Bill and
Complaint be and the same hereby is denied, to \Vhich ruling
Defendant, by counsel, noted her exception; and it is further
ORDERED that Defendant file her responsive pleading to
~aid. Bill of Complaint within twenty (20) days of the entry
of this Order.
THIS CAUSE IS CONTINUED.
CALVIN VANDYCK, Judge
Enter: May 20, 1964.

I•age 25

•

•

•

•

•

•

•

~

DEMURRER
Comes now the defendant by counsel and upon special apsays that the Bill of Complainant filed herein by the

pearan~e
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'COmplainant is not sufficient in law, and as ·grounds of demurrer, defendant says:
1. That the Bill of Complaint prays solely for ·in per.sonam
relief against the defendant, and there has been no valid service of process herein sufficient to support the granting of any
in personam relief against the defendant.
2. That the Bill of Complaint and the exhibit filed therewith
show on their face that the complainant failed to comply with
the terms of the alleged contra~t sued on herein, and the
complainant is not entitled to any relief herein.
3. The complainant has not tendered nor offered to tender
performance on her part under the terms of the alleged contract.
4. The alleged contract of sale is too vague and indefinite,
· and is too uncertain to be enforced in a court of equity.
5. For such other reasons as may be advanced at the time
of argument hereon.

MARY HELEN CRANFORD,
Defendant, By Counsel
Filed J nne 3, 1964.

THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of ·
Fairfax County, Va.

·page 26

~

MOTION TO QUASH PROCESS
.AND TO DISMISS SillT
To The Honorable Judges of Said Court:
Comes no'v the defendant, Mary Helen Cranford, by her
attorney, and appearing specially, moves this Honorable
Court to quash the process, return and proof of s~rvice which
the complainant has attempted to obtain upon her, and to dis.
miss this suit, for the following reasons:
1. That there 'vas no jurisdiction for such service of process
as purportedly was had upon the defendant herein for the
r~ason, inter alia, that the instant snit is a proceeding in
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personam, and the purported service of process upon the defendant by an officer in Montgomery County, J\{aryland is
insufficient to give this Court jurisdiction to render an in personam decree, or other in personam relief, in this case, and no
other type of relief is prayed for in the Bill of Complaint.
WHEREFORE, defendant prays that the process heretofore purportedly served upon her herein as aforesaid be
quashed.
MARY HELEN CRANFORD,
Defendant, By Counsel
Filed June 3, 1964.
THOl\1:AS P. CI-IAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va .

•

•
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AMENDMENT OF BILL IN CHANCERY
Pursuant to authorization granted by the Court, Complainant amends her Bill in Chancery by substituting, for
Paragraph 2 thereof, the following:
2. Pursuant thereto, Complainant caused a survey of said
land to be made and title thereto to be examined, at her expense, and on the 13th day of December, 1963, appeared at the
offices of Swinburne and 1\{ountfort, paid $5825.71, and executed her promissory note to Defendant's order for $14,593.74
and a deed of trust securing said note, all in accordance 'vith
said contract, thus tendering performance on all things required of her lmder the agreement between the parties.
NATHAN L. SILBERBERG
Attorney for Complainant
1001 Pennsylvania Building
'Vashington, D. C., 20004
DI 7-4500
July 2, 1964.
THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.
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ORDER
This matter having corne on to be heard upon Defendant's
Motion to Quash Process and Dismiss Suit and upon Defendant's Demurrer, and the Court, having heard counsel for both
parties and having concluded that said Motion should be
overruled and that the Demurrer should be sustained in part
and denied as to the balance, it is, by the Court,
ORDERED that Defendant's Motion to Quash Process and
Dismiss Suit be and the same hereby is overruled; and it is
further
ORDERED that the Demurrer be and the same herebv is
sustained as to Paragraph 2 of the Bill of Complaint, provided, however, that Complainant is granted leave to file an
amended Paragraph 2 to said Bill of Complaint, 'vhereupon
Defendant shall file her Answer or other responsive pleading
within 21 days of the date of entry of this order, but the
balance of said Demurrer is overruled.
THIS CAUSE IS CONTINUED.
CALVIN VANDYCK, Judge
ENTER: July 10, 1964.

•
page 29
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•
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•

•

ANSWER
Comes now the defendant Mary I-Ielen Cranford by counsel,
upon special appearance, and for answer to the Bill and
Amendment thereto heretofore filed herein, says :
1. The defendant denies the allegations of paragraph 1 of
the Bill.
2. Defendant is without sufficient information to either admit or deny the allegations of paragraph 2 of the Bill, as
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amended, and therefore denies the same. Defendant specifically denies that any alleged actions taken by the complainant were pursuant to any contract with this defendant,
and specifically denies any tender of performance by the
complainant.
3. Defendant denies the allegations of paragraph 3 of the
Bill. Further answering, defendant denies that she was under
any obligation to the complainant as alleged in complainant's
Bill.
4. Further answering defendant says that the complainant
has not made any tender of performance of the terms of the
alleged contract on her part in this suit, or otherwise offered
to do equity herein.
5. Further ans,vering, defendant denies that there was ever
any valid, enforceable contract existing between complainant
and defendant as alleged in the Bill, and denies any right in
the complainant in or to defendant's property or any part
thereof.
6. Defendant denies that there has been any valid service
of process on her in this suit sufficient to support the granting
of any of the relief prayed for in the Bill of Complaint or
Amendment thereto.
7. Defendant says that the Bill and A1nendment thereto, and
the exhibit filed therewith, show on their face that the complainant is not entitled to recover in this suit.
page 30 ~ 8. The alleged contract is too vague, indefinite
and uncertain to be enforced in a court of equity;
jt is invalid because, i1~ter alia, it was executed on Sunday,
and because material alterations and additions were made
thereto which 'vere never assented to by the parties.
9. Further answering, defendant says that complainant entered into the alleged contract as a speculation and in the hope
that she could find a buyer 'vho would take over the property
before settlement became necessary whereby a profit 'vould
result to complainant; that time was of the essence of said
alleged contract; that complainant was not at any time ready,
willing and able to settle in accordance 'vith the tei·1ns of the
alleged contract; that complainant allowed said alleged contract to expire, and subsequent to the expiration of said alleged contract, and before receiving any word of any kind
from complainant, defendant notified complainant that the
terms of the alleged (~ontract l1ad not been complied "rith and
+hat the purported sale 'vas off; and that it "ras not lmtil
after such notification fron1 defendant that complainant
hastily arranged, long after the said alleged contract had ex-
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pired, for a tardy settlement, 'vhich was not in accordance
with the terms of said alleged contract.
Wherefore; the premises considered, defendant prays that
the Bill and A1nendment thereto filed against her herein be
dismissed.
MARY HELEN CRANFORD,
Defendant By Counsel, appearing
specially
Filed July 31, 1964.
THOMAS P. CHAPJ\IfAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.

•
page 39

*

~

ORDER

'VHEREUPON Cmnplainant Inoved orally for leave
further to a1nend her Bill of Complaint to allege that Defendant selected the settlement attorneys named in the paper writing behveen the parties, upon consideration of which motion,
it is, by the Court,
ORDERED that the Bill of Complaint he and the same
here.hv is deemed further a1nended to include an allegation
that Defendant selected the settlement attorneys named in the
paper writing between the parties, to ·which. allegation Defendant shall file her answer within ten (10) days of the entry
of this order, and furnish complainant with a copy of such
writing as Defendant alleg-es that she signed in this matter.
THIS CAUSE IS CONTINUED.
ENTER·: October 7, 1964.
CALVIN VANDYCK, Judge

•

•
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ANSWER TO FURTHER AMENDMENT
TO BILL OF COMPLAINT
Comes now the defendant by counsel and for answer to the
allegations of the further amendment to the Bill of Complainant authorized by Order of this Court entered on the .........
day of October, 1964, says:
1. Defendant denies the allegations of the said further
amendment to the Bill of Complaint.
MARY HELEN CRANFORD, By Counsel

Filed Oct. 26, 1964.
THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va .

..
page 51
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•
Re:

•

•

•

Re: Hubbard v. Cranford
In Chancery No. 19230

Gentlemen:
This suit involves basically the question of 'vhether ~.frs.
Hubbard is entitled to specific performance.
The granting or denying of specific performance lies within the sound discretion of the chancellor. Any thoughts, however, that the chancellor has a relatively free hand in the·
matter are dispelled by the discussion at 49 Am. Jur. 17,
Specific Performance, Sec. 9, and by tl1is language from
Sims v. Nidiffer, 203 Va. 749, 127 S.E. 2d 85:
"It is true that specific perfonnance in equity is not a matter
of right but rests in the sound discretion of tl1e chancellor.
However, it is also true that the discretion is to be controlled
by the established doctrines and settled principles of equity.
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Generally, 'vhere a contract for sale of real estate in its nature
and circumstances is unobjectionable, it is as much a matter
of course for a court of equity to decree specific performance
of it as it is for a court of la'v to award damages for its
breach. Pond v. Pi.sher, 201 Va. 542, 551, 112 S. E. 2d 147,
154-155; Bond v. Crau;ford, 193 Va. 437, 444, 69 S. E. 2d 470,
475; 17 Mich. Jur., Specific Performance, 4, pp. 8, 9, 10."
In rny opinion, the above principle that equity should decree specific performance as a rnatter of course on unobjectionable contracts does not apply regardless of a vendee's
delay in performance. 'V\There there has been such delay, as in
our present case, a further look is necessary and the question
of whether time is of the essence must be answered.
page 52 ~
The Si1ns case says this:
"In equity, tin1<.} is not usually regarded as of the essence in
contracts for the sale of real estate, unless its language expressly indicates such intention, or it neces6arily follo,vs from
the conduct of the parties or the nature and circumstances of
the agreen1ent. Bf>ckett v. J(or·ne,qaJJ, 150 Va. 636, 640, 143
S. E. 296, 297 : H am.ilton v. N f>wbold, 154 Va. 345, 354, 153
S. E. 681, 683."
In our case, thne was~mewhat of the essence, inasmuch
as 1\·frs. Cranford changed tlw 180 day time for settlement to
90 days._,/
The defendant's contention that the forfeiture of deposit
provision found in the contract automatically n1akes time of
the essence 'vould appear to be refuted by 49 Am. Jnr. 61,
Specific Performance, Sec. 45.
It is difficult .to determine just 'v11en the 90 days began or
ended. The contract says 90 days fron1 the date of acceptance
by t11e owner, and recites such acceptance hy the o'vner as
,July 28, 1963. The action on July 28, 1963 of Mrs. Cranford,
tlH~ owner, \VaR not, howPver, an acceptance but was a counter
offer at a higher priee. The contract did not come into heing
nntil Mrs. Hubbard aC'ceptPd the connter offPr, several rlays
Jater, tl1e exact date not hfling given. (T-200). ~Irs. Cranford testified (T-203) tl1at she· considered the 90 days to E?nd
smnetin1e around tl1P end of October. There \Va 1.1 no agrePd,
specific date set for a settlPment deadline.
·
It \vill hP mv finding that time 'vas not of the essence in
the H11hbard-Cr::lnfm·d contract. in t11e sensP that ·a fallnrP
hv the vendee to nutke sflttle1nent 'vithin the 90 da.vs would
a~ttomatl<.>al1y void the contract. The issue _thus becomes one

V.
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of whether there was sufficient reason or excuse for the delay
\vhich did occur.
Und,er the terms of the agreement the purchaser, Mrs.
Hubbard was under an obligation to have a survey made to
determine the exact amount of property to be conpage 53 ~ veyed and she subsequently employed a surveyor,
Ashton L. Wood, for this purpose. Mr. Wood did
some work, but then found that he could not proceed further
until he located one line of the property. This line 'vas finally located 'vith the assistance of a Mrs. Do,vns, an oldtime resident and adjoining owner, and ::Mr. Wood then completed his plat of the property, dated December 3, 1963. Mrs.
Hubbard thereupon attempted, through Mr. Motmtfort, to
set up a settlement on December 1.3, 1963.
The defendant, Mrs. Cranford, admitted receiving a call
from either Mr. Motmtfort or Mr. Swinburne regarding the
problem of locating the line, but stated that it 'vas after the
90 days had expired.
.
·
She states that she considered the contract at an end after
the expiration of the 90 days referred to. Mrs. Cranford
did not call for a settlement within this time, b.ut waited to
see if the purchaser was going to offer to settle within this
period. In view of the evidence, it can not be said that Mrs.
Cranford acquiesed in any delay by the purchaser.
Although many of the principles announced in Sims v.
Nidiffer, swpra, are pertinent, the facts are not similar to our
own, as there the would be purchasers had been in possession
of, and had made improvements to the property. Beckett v.
Kornegay, 150 Va. 636, 143 S. E., 296, where specific performance was decreed, has some similarity, but the element
of acquiescence there is not found in our facts.
In the present cause, the question is, was there sufficient
justification or excuse for the delay from around the end of
October to December 13, 1963 Y I believe that there 'vas, and
that the complainant, Mrs. Hubbard and her surveyor, Mr.
· Wood were reasonably diligent in attempting to accomplish
the survey called for by the contract.
Mrs. Hubbard did not meet one requirement
page 54 ~ imposed by equity on one seekin~ specific performance. She made no concrete effort to obtain an
extension of time when H appeared that the survey would
not b.e completed within the 90 days, and thus did not show
herself to be eager and desirous of maintaining her rights.
I feel that she has, however, met the test of reasonable diligence as far as the delay itself and its cause are concerned,
and that such delay cannot be classed as inexcusable. See 65
A.L.R. 53, ill d. .

J\!Iary Helen Cranford v. Marye Hubbard
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This issue of specific performance raised here is by no
means one-sided, and has been ably argued by opposing counsel. The intent and policy of the law in Virginia on this
subject appears to favor enforcement as against forfeiture
of rights where no real prejudice has resulted to the seller.
In view of this, I feel that any closeness that may exist on
this question should be resolved in favor of the purchaser.
The defendant has also argued that the proposed purchase by the complainant was for speculation and that this
would bar specific performance. While this is a factor which
may be considered along with all others, it would not of itself
preclude the granting of specific performance. See generally
Wallerv. Lieberma1~, 183 N. W. 235.
The other objections raised by the defendant will be overruled and the complainant will be granted the relief of specific
})erformance prayed for.
Yours very truly,
CALVIN VAN DYCK
Filed Feb. 1, 1966.
THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.

page 55
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FINAL DECREE
In Chancery No. 19230
This cause came on to be heard on its merits, upon the
testimony and exhibits adduced ore tenus before the Court,
and was argued by Counsel. ·
And it appearing to the Court, for the reasons set forth in
a Memorandum Opinion dated February 1,1966, which opinion
is hereby made a part of this decree, that the Complainant
is entitled to the relief of specific performance prayed for.
In consideration whereof, it is .ADJUDGED, ORDERED
and DECREED, that the defendant be, and she hereby is,
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directed specifically to perform the contract attached to the
complainant's Amended Bill filed herein by conveying to
complainant the real property described therein upon complainant's paying to defendant the monies and executing the
documents therein described, to which action of the Court
the defendant, by Counsel, duly noted her exception and
herein renews each and every exception heretofore noted
for the reasons stated.
WHEREUPON the defendant, by Counsel, having indicated
her intention to apply to the Supreme Court of Appeals of
Virginia for an appeal fron1 the aforesaid final decree, 'vith
Supersedeas, it is
Ordered, that the execution of the judgment be suspended
for a period of four 1nonths and thereafter until the said Supreme Court of Appeals acts upon the petition for
page 56 ~ an appeal, if the same be filed 'vithin the said
four months, PROVIDED, IfO,VEVER, that this
suspension shall not become effective unless the defendant, or
someone in her behalf, shall enter into bond 'vith sufficient
surety, in the su1n of $2,500.00, conditioned as the la'v directs,
within 21 days from the entry of this Decree.
AND THIS DECREE IS FINAL.
Entered on the 11th
day of March, 1966.
CALVIN VANDYCK
Judge.
I ask for this :
NATHAN L. SILBERBERG,
Counsel for Complainant
Seen and exceptions noted :
PAUL LEE SWEENY,
Counsel for Defendant

•

•

•

•

•
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NOTICE OF APPEAL
AND ASSIGNMENTS OF ERROR
Comes now the defendant, Mary Helen Cranford, and
hereby gives notice pursuant to Rule 5 :1, subparagraph 4, of
the Rules of the Supreme Court of Appeals of Virginia, that
she 'viii appeal the judgment entered herein against her on
March 11, 1966, and apply to the Supre1ne Court of Appeals
of Virginia for an appeal.
ASSIGNMENT OF ERRORS
Pursuant to the said Rule 5:1, subparagraph 4, of the Supreme Court of Appeals of Virginia, the defendant Mary
Helen Cranford assigns the follo,ving errors of the Trial
Court:
1. The finding and judgment of the Court in favor of the
complainant is contrary to the evidence and is 'vithout evidence to support it.
2. The finding and judgment of the Trial Court is 'vithont
support in la'v and is contrary to la,v.
3. The Trial Court erred in entering judgment in favor of
complainant.
4. The Trial Court erred in refusing to make a finding in
favor of defendant and to enter up a judgment in favor of
defendant.
5. The Trial Court erred, in its order of May 20, 1964, in
overruling defendant's Motion to Dismiss complainant's Bill
of Complaint.
6. The Trial Court erred, in its Order entered July 10, 1964,
in overruling defendant's Motion to Quash Process and Dismiss Suit, and in sustaining defendant's Dmnurrer
page 61 ~ only as to Paragraph 2 of the Bill of Complaint
and in overruling said Demurrer as to the balance
of said Bill.
7. The Trial Court erred in holding that it had jurisdiction
to decree specific performance against the defendant herein
based upon service of process upon her in the State of
Maryland only.
8. The Trial Court erred in decreeing specific perforn1ance
herein after finding that time 'vas "somewhat" of the essence of the alleged contract.
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9. The Trial Court erred in not finding that time was of
the essence of the alleged con tract.
10. The Trial Court erred in decreeing specific performance herein after finding that the complainant was not eager
and desirous of obtaining the same.
11. The Trial Court erred in holding that the complainant
had been reasonably diligent in seeking to enforce the alleged
contract.
12. The Trial Court erred in receiving the testimony of
Ashton L. Wood, over the objection and exception of the defendant, where, under the terms of the alleged contract,
there were no conditions attached to the obligation of the
complainant to furnish a survey of subject property.
13. The Trial Court erred in holding that complainant's alleged failure to obtain a survey 'vithin 90 days excused complainant's failure to perform within said period of time and
entitled complainant to force said alleged contract on defendant
48 days after the 90 days specified by defendant in the alleged
contract for settlement had expired.
14. The Trial Court erred in not holding that there was
never any delivery of the alleged contract to defendant after
complainant initialled the changes in the same, and that accordingly, no valid, enforceable contract ever came into existence.
15. The Trial Court erred in not holding that there was
never any valid contract between the parties for the reason
it was executed on Sunday by the defendant with the lmowledge of the complainant.
16. The Trial Court erred in decreeing specific
page 62 ~ performance herein where it was disclosed by testimony during the trial that defendant's supposed
attorney was also attorney for the complainant in the subject
transaction and could not, for this reason, give the defendant
his undivided loyalty in the case.
17. The Trial Court erred in holding that the divided allegiance of the attorney Mountfort, in representing both the
alleged buyer and seller in the subject transaction, had no
effect upon the validity of the alleged contract between the
parties.
18. The Trial Court erred in decreeing specific performance to complainant where the evidence shows that the real
estate agent, who is complainant's partner in this transaction,
was introduced into the transactjon by the attorney representing both the complainant and the defendant in this alleged
sale, without the knowledge or consent of the defendant, and
that said real estate agent 'vill profit herefrom by receiving
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a 20 per cent interest in defendant's property for his services
herein, where the activities and interest of said real estate
agent were kept entirely secret fro1n defendant until disclosed
by the testimony at the trial of this case.
19. The Trial Court erred in decreeing specific perfonnance herein, there having been no proof of any valid, binding
contract between the parties.
20. The Trial Court erred in receiving complainant's exhibits 1 and 2 (copies of the alleged contract) in evidence
over the objection and exception of the defendant.
21. The Trial Court erred, over the objection and exception
of the defendant, in allowing complainant's counsel to examine
the defendant as to how her ]ate husband acquired title to
:;ubject property.
22. The Trial Court erred in refusing to permit the defendant to testify as to whether she authorized the attorney
~{ountfort to bind her in any 'vay in the execution of the
alleged contract.
23. The Trial Court erred in not holding, where complainant claimed a title defect prevented her from settling
'vith the 90 days provided for in the alleged contract, thnt
complainant's sole remedy under the terms of the
page 63 ~ alleged contract, in such an event, 'vas to declare
the sale off and demand a return of her deposi1.
MARY HELEN CRANFORD
By Counsel
~

•

~

#

•

Filed May 6, 1966.
~rH0~1:AS P. CI-IAP}IIAN,

Clerk of the Circuit Court
of Fairfax County, Va .

•
5/25/65
page 5

•

•

•

•

•

•

•

•

~

""
Mr. Silberberg:

•

;nt
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5/25/65
page 6

~

The complainant's testhnony will be that, in accordance
with the terms thereof, a survey of the property in question
was ordered and the engineer encountered exceptional difficulties in trying to establish one of ~he boundaries.
This is a triangular piece, situated at the point at which
State Route 242 meets United States Route 1 in the Mount
Vernon area. He 'vill testify as to his efforts to find the
1nissing boundary, which was necessary first to determine the
legal description and second to determine the contents of
the triangular piece of property, because the price was determined according to the contract by the actual square footage found therein.

5/25/65
page 8

~

•

•

•

The Judge: 'Vhat 'vas the time of settlement given in the
contract?
Mr. Silberberg: The time of settlement given in the contract "The purchaser agrees to • '"' within ninety days, onehalf to be paid agent."
In the second paragraph below that, it says, "It is understood title is good of record. However * *"

5j25j65
page 15

~

•

•

•

WIIEREUPON,
RICI-IARD W. MOUNTFORT, a 'vitness of la,vful age,
being first duly sworn, testified as follo,vs:
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By Mr. Silberberg:

5j25j65
page 16

~

*
Q. "\Vhen is the first date you became a'vare of the property
involved in this litigation, a parcel identified as approximately
six acres, described as Parcel 135, Double Circle I?
I said approximately six acres. It is approximately seven
acres.
A. I became aware of it initially through a phone call from
~Irs. ~iarv Cranford.
Q. "\'\Tho is at present the defendant, no'v seated at the
counsel table 7
A. Yes, sir.

5/25/65
page 17

~

Q. Tell us briefly tl1e nature of wl1at she asked you and
wl1at she did pursuant to that.
A. ~irs. Cranford called n1e one morning. I had in the
past represented her on s01ne matters. She told me she
l1ad a contract presented to her by a relative or a distant
relative or something, a contract presented for this property,
at $2,500 an acre, I believe.
She asked 1ue if I could get her more. I said, "I have no
idea whether I can or not. Do von 'vant me to look at itY"
She said, "Yes, I do."
·
1\fr. Swinburn and I drovf\ to Lorton and came back. Not
knowing its worth, 've called Mr. J{incaid, who deals in
nroperty and in wl1om we have great confidence. We asked
him to look at it. He called back-

•

2~
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. Q. Was the property conveyed at any time to you by Mrs.
Cranford!
5/25/65
A. Not until Mr. Kincaid either presented or
page 18 ~ said that I could present-

5/25/65
page 19

~

Q. Was the contract you referred to, was there any relation between the contract yon referred . to and your co.nversations with Mr. Kincaid, to 'vhich you alluded Y
A. Any relation I gotMr. Sweeny: (Interrupting) I think you are leading the
witness.
A. Yes, the contract was a result of it.

•
5/25/65

•

•

I told ~Irs. Cranford I 'vould at no time set the
purchase price.
I had performed the job she 'vanted me to do. I had
found a purchaser, I believed I had, 'vho 'vould pay l1er
more than her relative.
I told Mrs. Cranford to set it, per acre, the purchase price.
I think she changed from the original price to $3,100 per
acre.
We initialed, and the contract, I presume, 'vent ~ack to
Mrs. Hubbard.
page 22

~

•
5/25/65

'page 24

~

•
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And I believe you said it was changed from $3,000 to- $3,100
per acre?
A. At my insistence, sir.
Q. That you would not set the price yourself?
A. Yes, I did say that to her.

•

•
5/25/65
page 27

~

•

•

•

•

•

Q. How was Marye Hubbard's name obtained as purchaser under this contract?
Was that given to you by Mrs. Cranford or did you get it?
A. No, the typed bid was presented, signed by Mrs. Hubbard.
Q. She brought ~his in to you?
5j25j65
A. I never met Mrs. Hubbard before that.
page 28 ~ I think maybe ~Ir. Kincaid brought it in.

•

•

•

:Ill

Co

•

•

•

•

~

5/25/65

page 33 ~

Q. Here is still another docun1ent I will ask you, if I may,
Your Honor, did you ever see that one before?
A. I believe they are all the same, or copies of them.
Q. You think the copy I have just sho,vn yon is the san1e
thing you have just testified to, Mrs. Cranford's
5/25/65 copy?
page 34 ~ A. I believe so.
The Judge: This is assigned Cranford's Exhibit No. 1.

Q. For identification. Can you explain, for the benefit of
the Court, why the date doesn't appear at the bot_toni of Mrs.
Cranford's copy that I referred to?
A. Where it says "accepted by owner"?
Q. Yes.
A. I have no idea unless she took that 'vith her that Sunday,
and when tl1e other party signed, they dated it.
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Q. vVouldn't that indicate the date of the 28th of July
1963 was not on the contract when Mrs. Cranford first met
you in your office on that date~ Would that indicate that Y
A. That would indicate that, yes.
Q. You say you don't recall whether you put it on there
or not?
A. No, I don't recall whether I did or did not. I 'vould
guess I did not, as it is not on her copy.
The Judge: Would it be your evidence Mrs. Cranford
signed it on July 26, 1963?
5/25/65
page 35

~

A. I can't testify to that. It was a Sunday
morning.

Q. The Court 'viii take judicial notice that, in July 1963,
July 26th was a Friday and July 28th was on a Sunday.
Have you seen that, Mr. Silberberg~
Mr. Silberberg: I don't question that, sir.

•
5/25/65
page 36

•

•

~

Q. While 've are here, referring to plaintiff's Exhibit No.
2, I note that has been recorded by the Clerk of the Court.
The Judge: Instead of plaintiff's Exhibit No. 2, let's make
it complainant's Exhibit No. 1 and complainant's Exhibit No.

2.

Q. It was returned to s,vinburn and Mountfort. I assume
your firm recorded this contract?
A. That is correct.
Q. And you did that at the request of Mrs. Hubbard Y
A. I believe that is correct.
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5j25j65
page 37

~

Q. Is it your testimony Mr. Kincaid secured this alleged
contract which the Court has marked complainant's Exhibit
No.2?
A. I don't know necessarily the meaning you place on
procured. I believe Mr. Kincaid \Vould have been
5/25/65 instrumental in presentation of that, yes, sir.
page 38 ~ Q. It had to get into your hands from somebody.
A. Undoubtedly.
Q. Somebody put it in your hands Y
A. Undoubtedly.
Q. Who was the person Y
A. I don't know. I suspect it 'vas Mr. Kincaid.

•
Q. Mr. Silberberg: May I offer in evidence complainant's
Exhibit No. 1 and complainant's Exhibit No. 2, except those
portions of complainant's Exhibit No. 2 as indicates
5/25/65 the recordation, such as the numbers on top, the
page 39 ~ markings on the side, and the affidavits attached.
Mr. Sweeny: First of all, Mr. Mountfort, who is the only
\vitness so far, says he cannot identify the alleged initials of
Mrs. Hubbard on those documents.
That being so, there is nothing to sho'v that is in fact
Mrs. Hubbard's signature. If it is not Mrs. Hubbard's signature they have no right to offer it in evidence.
Further, I do not think the Court should receive these docurnents because there is no evidence to show they were ever
delivered with the initials on them to Mrs. Cranford.
Certainly a document, to have any probative value as a
contract, has to be delivered.
What Mr. Mountfort did with them is one thing, but if they
were never delivered, any completed documents \vere delivered, and I assume that is what they are suing for.
There is nothing to sho'v anything at that time was ever
said to Mrs. Cranford about that, 'vhether Mrs. Hubbard
had or had not initialed them, and certainly, until such time
as Mrs. Cranford is made aware of the fact
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5/25/65
page 40

that Mrs. IIubbard has initialed these things, and
copy is delivered to Mrs. Cranford, that they or
their attorneys or real estate people have made a
binding agreement, she could have torn it up at any time.·
I say they are incomplete, there are no signatures on there
at all. They should not be admitted.
Mr. Silberberg: I will offer them in evidence on the basis
of the witness' testimony as to the signatures and initials and
the changes made thereon in his presence on the date the witness testified to. I contend they are admissible.
I am shocked that counsel is raising that question, that Mrs.
Hubbard did in fact sign, that the document attached to the
bill of complaint is identical with complainant's Exhibit No.2.
If there is any question on that score he may go into it at
the time Mrs. Hubbard is on the stand. This is the basis
of the suit. This is the contract identified. As to the weight
and effect that enters into it, we will go into that at a later
time.
This has been identified by the witness and he witnessed
its execution by one of the parties.
I respectfully submit they are admissible.
5j25j65
The Judge: I am going to let both of them
page 41 ~ come in as documents, not as valid binding contracts. That is something I will decide at a later
time.
I will allow Exhibit 1 to con1e in as evidence testified to by
Mr. Mountfort as being the document Mrs. Cranford made
certain marks on and he made certain changes, and Exhibit
No. 2 as being the document recorded.
At this time I 'vill allow them to come in just as documents Mr. Mountfort testified to.
Mr. Silberberg: I am not asking that either party be
charged with the 'vritings which were put on.
The Judge: Do yon want the entire thing in Y
Mr. Sweeny: If he is going to put any of it in.
Mr. Silberberg: I have no objection then.
Mr. s,veeny: I have no objection to Your Honor's ruling.
The Judge: They are just documents. I will decide later
whether they are valid binding contracts.
5/25/65
I would like evidence on any conversations
11age 42 ~ between Mr. Mountfort and Mrs. Cranford as to
what his instructions were, who kept the originals,
who was to get signatures of Mrs. Hubbard, and what was
to be done with it after the signatures were obtained, and
just what the discussions on delivery were.
~
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•

*

•

•

:II<

•

•

•

•

5j25j65
page 45 ~

We needed a property description, doing title work. It
seemed the engineer was having a great deal of trouble .

*

•

•

*

•

•

•

•

•

5/25/65
page 48 ~
:]1:

Q. As to when the title infor1nation you referred to in yonr
conversations with Mrs. Cranford, 'vhen was that resolved 7
A. I don't know.

•

•

•

•

5j25j65
page 53

~

•

•

Q. Would you be good enough to look again around the
date of settlement in Decen1ber and see if yon have any correspondence to you or from you-by yon, I mean your
office-in this Inatter, frmn or on behalf of Mrs.
5j25j65 Cranford?
page 54 ~ A. Yes, I have a letter directed to Swinburn and
Monntfort and directed to me personally.
Q. Is the date December 10, 1963?
A. Yes, sir.
Q. Do you know what date that \Vas received by you!
A. I do not.
Q. This is a handwritten letter. I ask this be marked for
identification as plaintiff's Exhibit No. 7.

•
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5j25j65
page 56

~

A. Your Honor, we were then in the position of settlement
attorneys. Being between hvo people, I suppose it 'vas because of Mrs. Cranford refusing to go to settlement, but 've
can't act for either one as settlement attorneys .

•
A. I know she was seeking counsel, and she proposed two
or three attorneys.
Q. Was this before or after December 16, 1963 f
A. After.

By Mr. Sweeny:

5/25/65
page 59

~

•

•·

•

•

Q. I will ask you this question. According
to the document I referred to, 'vho 'vas being
charged for examination of the title?
A. The purchaser.
Q. Mrs. I-Iubbard~
A. Yes, sir.
Q. The amount of the charge was what?
A. $250.
Q. \Vhat are the other charges reflected on there as charges
to Mrs. Hubbard, as far as services of your firm are coneerned?
A. Attorney services?
Q. Yes.
A. A settlement fee, the preparation of purchase rnoney
trust and note, and the note.
Q. Can you tell us the total of those charges Y

5/25/65
page 60

~
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A.. Not without an adding machine.
Q. Approximately.
A. I think, if you will subtract this frmn this (indicating),
you will get the total charges.
Mr. Silberberg: I will stipulate the charges shown are the
charges in question.

Q. As I read this, it 'vas $45 recording charge?
A.. That is right.
Q. That is not for services. $32 first trust, $25
for the note. Am I reading that correctly?
A. The preparation of the note.
Q. vYhat is the $32 Y
~~- Preparation of the trust.
Q. vVhat is the $25'
A. Preparation of the deed.
Q. And those are charges of your firn1 Y
. .~. That is correct.
Q. I:-Iave you been paid these charges?
A. I believe the purchaser paid Swinburn and Mountfort,
yes.
Q. The charges shown on this sheet Y
A. Yes, sir.
5j25j65
page 61 ~

5/25/65
page 63 ~

•

•

Q. '"1lat 'vere you specifically asked to do 'vhen Mrs. Cranford first called yon regarding this property?
A. She told me tl1at she had a contract 'vhich had been
presented to her, and oral offer, or 'vritten offer to purchase
her land in Lorton.
To the best of my recollection, the land was $2,500 an
acre. She asked n1e if I could obtain more for it. I said, "I
don't know. Do vou want 1ne to drive do'vn and take a look at
it?" She said, "Well, 'vhy don't you 1"
0. Didn't she ask von 'vhat the land 'vas worth?
A. No, sir. - ·
Q. She did not 7
A. Absolutely not.
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5/25/65
page 64

~

Q. Were you at any time a licensed real
broker in the State of Virginia?
A. No, sir. ·:
Q. Did you tell Mrs. Cranford that Y

•

e~tate

•

A. I
Q. I
hands.
A. I

am sure I did not.
am still unclear how this alleged contract got into your
Can you enlighten us¥
would say it either came in the mail or was handcarried in.
Q. By whom!
5/25/65
page 65 ~ A. I don't know, probably Mr. Kincaid.
Q. Did it just happen to come into your office
without any previous discussion with anybody?
A. No, I think I testified Mr. Kincaid was contacted and
asked to look at the land itself, and asked if he might personally be interested or lrnow a party that 'vas interested.
Q. You contacted him?
A. I believe· I said I did.
Q. He is a real estate man in the State of Virginia?
A. Yes, sir.
Q. And as a result of that, this offer came in from Mrs.
Hubbard!
A. That is right.

•
5/25/65
page 66

•

•

•

~

•

•

Q. Did you tell Mrs. Cranford about Mr. Kincaid's role
in this transaction Y

A. I don't recall doing that. I may have. I did tell her I
had no idea of the value.
Q. No idea of the value of the property?
A. Of the value of the land.
Q. That was before you went out and looked at it?
A. Yes, sir.
Q. Have you ever talked to :hfrs. Hubbard about this transaction prior to the date you set up settlement in your office Y
A. I had never.
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•

•

6

•

•

:Ill

•

•

•

•

5/25/65
page 67 ~

Q·. Can you tell us why, since you have testified this contract
was procured by Mr. Kincaid, who was the real estate agent,
why was his name not on the document as real estate agent?

•

•

•

5j25j65
page 68

~

•

•

The Judge: Is there any particular reason no agent is
mentioned in the contract Y
A. No, sir, none that I am aware of.
Q. Was Mr. Kincaid to receive any remuneration for seryices in getting this contract Y
Mr. Silberberg: I object to that. It would be part of the
contract.
The Judge: I sustain this particular objection.
Mr. Sweeny: I say it would be a contract if they
5j25j65 had some hidden agreement between themselves.
page 69 ~ The Judge: Does that affect whether or not
Mrs. Cranford has a liability?
Mr. Sweeny: Yes, sir.
·
The Judge : Why Y
Mr. Sweeny: If Mr. Kincaid and }Jir. 1\{ountfort and Mr.
Swinburn had a secret agreement about her property, they
didn't tell her. If he is trying to tell her lawyersThe Judge: (Interrupting) Would that change any liability
she has in the contract Y
Mr. Sweeny: An agent 'vith a conflict of interest cannot represent both sides.
The Judge: Are you saying then that Mrs. Cranford cannot
be bound by the contract Y
Mr. Sweeny: Certainly.
The Judge: I will allow that in.
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Mr. Silberberg: May my respectful objection be noted.
The Judge: Yes.
A. What 'vas the question Y
Q. Whether or not Mr. Kincaid was to receive anything
from the sale of this property.
A. I don't kno,v.
5/25/65
page 70 ~

•

•

•

Q. I asked if, when the document came in, without Mr.
Kincaid's name being on it, if he didn't consider that an unusual fact.
The Judge: Will you answer the question 7
A. I did not consider it an unusual fact.

•

•

•

•

•

•

•

•

•

•

5/25/65
page 71 ~

Q. I believe you have seen many contracts for real estate
where an agent was involved 7
A. Yes, sir.
Q. Do they fail to state the agent's name usually on the
contract, if there is an agentY
A. No, that is not a fair statetnent.
Q. All right. You have ans,vered my question.

Q. Mr. Mountfort, I noticed in the letter
you have offered here today, that you returned
Mrs. Jiubbard's money to her in March 1964, I believe, is that correct 7
A. If that is 'vhat it says, I or ~ir. Swinburn did, but the
date, I believe, is not correct.
Q. Did you consult with Mrs. Cranford before you returned
that money to Mrs. Hubbard Y
5/25/65
page 72

~
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Mr. Silberberg: I object to that. The record shows the
Htigation had been instituted at that time, so the position
taken by the defendant was already a firm one.
The Judge: How is that relevant?
Mr. Sweeny: That is relevant, I submit, if Mr. Mountfort
was Mrs. Cranford's attorney in this transaction, his first
obligation \Vas to her.
If the money had been put in his hands, he assumed it belonged to Mrs. Cranford, and he had no right to return
it to Mrs. Hubbard \vithouther consent.
I \vant to bring out the fact actually of who he was representing in this transaction. He can only show that by what
he did.
The Judge: I will permit the question.
5/25/65
Mr. Silberberg: May I respectfully note
page 73 ~ my exception.
The Judge: Yes.

Q. Did you consult with ~Irs. Cranford before you returned
that monev to Mrs. Hubbard Y
A. I didn't return it. Therefore, I did not contact 1\tirs.
Cranford?
Q. To your knowledge, did Mr. Swinburn contact Mrs.
Cranford?
A. I don't know.
Q. You don't kno\v?
A. I don't know, sir.
Q. Mr. Mountfort, in December 1963, you had received a
letter from Mrs. Cranford dated December 10, 1963, which
is in evidence here, as I understand the testimony.
I refer to cornplainant's Exhibit No. 7. Yon received
that letter from Mrs. Cranford, is that correct?
A. Yes, it is in our file, yes.
Q. Your firm received the letter?
A. Swinburn and Mountfort, yes.
5/25/65
Q. Had you seen the letter?
page 74

Q.
A.
Q.
be a
A.

~

Mr. Silberberg: I beg your pardon. As of what
time?

Did you see it \Vhen it caine in?
I probably did.
Referring to the date of December 10, 1963, would it
fair statement that you got that December 11, 1963?
I do not know, sir.
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•
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•

•

•

5/25/65
page 78 ~

A. There was a conversation in which I advised Mrs.
Cranford that, in my opinion, it 'vas a solid, sound contract,
and that she should go through with it, yes.
Q. When did that occur¥
A. To my best recollection, sometime in December.

Mr. Silberberg: I didn't hear the end of the answer.
A. The end of December or the first part of January.
Q. Within the time provided for settlement'
A. Yes, sir.
Q. You were charging Mrs. Cranford $600 fee for this
matterY
A. That is correct.
Q. What was the $600 for¥
A. That was for-well, the en tire legal services,
both myself and Mr. s,vinburn, had been per5/25/65 formed.
page 79 ~ Q. Would you be more specific and tell us what
legal services were performed'
A. For one thing, half a day of my partner and myself
in Lorton, almost an entire Sunday morning with Mrs. Cranford. That included the preparation of the documents and
actual settlement. It was by agreement.
As a matter of fact, I asked for more and Mrs. Cranford
agreed to pay me $600.
Q. Was there anything else other than what you just said
the money 'vas for?
A. There were numerous phone calls back and forth.
Q. WhenT
A. During the course of getting ready for the settlement.
Q. I thought you told us you only had one call Y
A. I speak for my partner also.
Q. Do you know what he did Y
A. I am sure he had numerous telephone conversations,
too.
5/25/65
Q. How do you know that?
page 80 ~ A. I assume that.
Q. You are assuming?
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.A. I assume he had more. I know he had one.
..
Q. You don't know that, do you Y You didn't hear the conversation Y
.A. Except 'vhat he told me.
Q. .Aside from $600, that you were charging 1\-Irs. Cranford,
and $250 search fees, and the other fees you were going on,
you had a very substantial interest in this property matter
being settled?
.A. I ·would say so.
Q. Did you feel you were representing Mrs. Cranford, as
far as her interest was concerned Y
Mr. Silberberg: Objection. I think that is inadmissible.
The Judge: I am not sure whether that 'vhole line of questions is irrelevant, but I will allow it in.

Q. So you advised Mrs. Cranford she should go ahead and
settle?
.A. In 1ny opinion.
Q. Yon had a conflict of interest with Mrs. Cran5/25/65 ford Y
page 81 ~ .A. No, sir. I was still her attorney, to my knowledge, and to the best of my ability, I gave her legal
advice, and that was it.
Q. You couldn't see any legal conflict?
.A. No, sir.
Q. Did you at any time tell Mrs. Cranford yon.were charging Mrs. Hubbard a legal fee for representing her in. title
Ina tters in this case?
Mr. Silberberg: Objection. I don't see any way how this
is relevant.
This is certainly not 'vithin the scope of anything in the
pleadings. This is a n1atter between the complainant and the
'vitness and has nothing to do 'vith the issues here.
·
The Judge: I am not sure I buy this argument again about
the conflict of interest affecting the liability, but this is .no
tilne to check the la'v now.

•

•

•

•

•

5/25/65
page 82 }

•

•

•
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Mr. Sweeny: Your Honor, I have a couple of docu1nents
here I would like to question the 'vitness about from his file
while he is here.

•
5j25j65
page 85

~

Q. Directing your attention to defendant's Exhibit No. 2,
which is a letter from Weissberg Brothers to Swinburn and
Mountfort, the alleged contract we are talking about, was that
at the request of Weissberg Brothers Realty Company'
A. I would say so.
Q. And the same effect, the letter of December 30 front
Weissberg Brothers, why the two letters Y

Mr. Silberberg: I think the documents speak for themselves.
They are in evidence.
Mr. Sweeny: I think the witness has knowledge of it.
The Judge: I 'vill permit that.
A. The chronological sequence 'vas: it ca1ne in to Mr. Swinburn, because of the notarial difficulty, and then was returned
again.
Q. Did you consult Mrs. Cranford before you
5/25/65
page 86 ~ recorded that contractf
A. No, sir.
Mr. s,veeny: I have no further questions of this witness,
Your Honor.
By The Judge:
Q. Then at 'vhose request 'vas it recorded t
A. Mr. s,vinburn recorded it at the request of the potential
purchaser.
Q. Mrs. Hubbard f
A. Yes, sir.
Mr. Sweeny: I think the letter says Mr. 'Veissberg. The
letter is signed by Mr. Weissberg.
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•
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•

5/25/65
page 88 ~

Q. Was there any comment by Mrs. Cranford or by you or
any interpretation by either of you that the price could not
be determined until the survey 'vas made or whether the
figures given 'vere by the acre and would stand?
A. I do not recall.
Q. \Vere there any conversations one 'vay or the
5/25/65 other'
page 89 ~ A. No, sir.

•
5/25/65
page 92

~

WHEREUPON,
ASHTON L. WOOD, a witness of la,vful age, being first
duly sworn, testified as follo"rs :
By Mr. Silberberg:

•
5/25/65
page 93

~

•
Mr. Sweeny: At this point, I will n1ake objection to any
testin1ony from this witness, as I lmderstand what counsel
is doing. l-Ie ''rants to go into the question of the surveying.
My position is based on this contention. The alleged contract they are proceeding on here clearly makes it the obligation of the purchaser to obtain the survey. There is no condition or qualification w·hatsoever in the alleged contract.
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If the purchaser wanted to protect herself with respect to
the time in which the survey could be obtained, she
5/25/65 could have done so. She did not do so. She conpage 94 ~ tracted to furnish it and she contracted to settle,
and my contention is that it makes no difference
whatsoever, in the conduct of this case, ,whether or not it got
surveyed on September 5 or December 5. It is absolutely
immaterial. ·
My contention is, as a matter of law, that would make
absolutely no difference in the right of parties under this contract, because the purchaser's role here is unequivocally that
she was going to provide it.
Mr. Silberberg: In your opinion, l1o'v would the sale price
of the property be determined?
Mr. Sweeny: I would say it would be detennined in accordance with the figure in here.
If the survey was not obtained, it might be impossible to
obtain it, but that is the obligation of the purchaser.
If what I am contending for is not sound, Your Honor,
that in any of these contracts, any of these purchasers wanted
a longer time here, a purchaser, in order to drag things, he
can come and get together with the surveyor and say, "Don't
come in 'vith the survey for a month," or, because
5/25/65 they don't want to pay interest any longer than they
page 95 ~ have to.
Whether she did it or not or whether she could
have done it, is absolutely immaterial to this case.
The Judge: Without hearing further argument, I don't
think I can decide this question as a matter of law either in
favor of your interpretation of this contract or Mr. Silberberg's interpretation.
I want to hear the evidence on this thing and then arguments.
I will. note your objection, but I will let it come into the
record.
¥r. Sweeny: For the record, I will note an exception.
Q. I believe I asked if there came a time in the year 1963 ·
you undertook to make a survey of Mrs. Cranford's property
at U. S. No. 1 and Guns ton Hall Road T
A. That is right.
Q. Can ·you tell us 'vhen that 'york 'vas ordered and by
whom it was ordered?
A. By Mrs. Hubbard on August 30, 1963.
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•

•

•

•

~

•

•

•

•

•

5/25/65
page 96 ~

5/25/65
page 97

A. I found no description of the property that
would concern it at all. There was nothing at all.
There were no markers, trees, concrete markers,
anything that would help a surveyor in his work.
~

•
5/25/65
page 102

•

•

~

Q. As a result of this conversation, did there
come a time you went to the property with _Mrs.

Downs?
A. I met Mrs. Downs down at the property.
Q. Tell us what she did 'Yith respect to pointing out the
boundary in question.
A. In the partition of the property, where the old homestead was that it called for a ten foot road along the bolmdary
line in question, she produced photographs showing her as a
young girl, and you could visibly see the old roadway going
back of the property.
Q. Was the roadway visible Y
A. There 'vas an. old gully in back of the house which
could have been a road.
Q·. Anything else?
A. Old Poplar trees along the roadway, with little bits of
wire sticking out.
Q. What did that signify to you Y
A. The photographs showed an old fence all around there
and an old buggy sitting in the road.
Q. Were those Poplar trees visible in the survey?
A. I showed the Poplar trees in my survey, yes.
5/25/65

5/25/65
page 104

•

•

•

•

•

~

•

•

40

Supreme Court of .Appeals of Virginia

Ashton L. Wood
Q. Would you tell us ho\v old the lady is, Mrs. Downs Y
A. I would say in her middle or late seventies.
Q. Was there anything else you did on that occasion to
assist you in fixing the line?
A. She certified my opinion there, what I wanted. From
there, I could complete my survey. I established the line
from the evidence she showed me.

•

•

•

•

•

•

•

•

*

•

5/25/65
page 106 }

By Mr. s,veeny:
Q. Were you aware that the purchaser under this alleged
contract was requesting settlement within ninety days Y Were
you aware of that?
.A. I do not recall 'vhether I was or not. I don't have that
written down.

•

•

•

•

•

...

•

•

•

•

5/25/65
page 107 }

Q. By 'vhom 'vas it ordered Y
A. Marye Hubbard.
Q. Did you take the message 1
A. I took the message. This is my handwriting.
Q. So you apparently talked to Mrs. Hubbard on that dayY
A. Apparently, yes.
Q. When she called you, did she tell you she had to settle
within ninety days 1
A. I don't recall whether she told me she had to settle
within ninety days, one way or the other.

•
5/25/65
page 109 }
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•

•

•

•

Q. When you were called and asked to prepare a survey,
weren't you given a date by which you were to have it Y
A. I do not have a date written down .

5j25j65
page 111

•

•

•

•

•

~

•

•

•

Q. Is it fair to say this conversation with Mrs. Downs
occurred before the end of September? Is it fair to say that?
A. I would say somewhere near the end of September or
early October. I don't remember. It could be a
5j25j65
little later.
page 112 ~ Q. At that time were you aware of any time
period?
A. I don't think I was, I ever was.
Q. You were never made aware of that?
A. N.o, sir.

5j25j65
page 113

•

•

•

•

•

•

•

~

Q. Did I understand you to say Mrs. Do,vns 'vas the next
door neighbor and that 'vas the line you wanted first?
Were people living on Mrs. Downs property Y
A. Yes, I saw them on one occasion.
Q, Did you talk to them?
A. No, sir. I wouldn't recognize them if I saw them today.
Q. Were you able to find out from them anything about
Mrs. Downs?
A. No. \Vhen I first saw them, I was looking for boundary
lines, not property owners.
Q. Did you at any time inquire of these people?
A. I did not see them.
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5/25/65
page 116

~

•

•

•

•

•

•

•

•

•

•

.

Q. The entire job, leaving out delays, the work itself, from
the time you started until the time you finished, required how
much timeT
Mr. Silberberg: Your Honor, I don't think this is proper
cross-examination.
· The Judge: I will let it go in.
5/25/65
page 117

A. I would say-I didn't keep all iny time
on this, but I would say I was actually working
on it the better part of thirty working days from
the time I took this over.
~

•

•

•

•

•

WHEREUPON,
MARYE D. HUBBARD, a witness of lawful age, being first
duly sworn, testified as follows :
By Mr. Silberberg:

•

•
5/25/6~.

page 118

~

•

•

Q. You .are the compiainant and the person who 'brought
$nit in this case, is that right1 .
A. Yes, sir.
Q. Wh.at is your occupation 7
_
. A. I am -an executive secretary.
Q. To whow T
..
. _
A. To Weissberg Brothers Realty Company.

•

•

·•

•

•
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Q. What is the business of Weissberg Brothers Realty
Company!
A. Developing commercial property.
Q. What was their address in 19637
5/25/65
A. 1627 K Street, N. W., Washington.
page 119 ~ Q. How long have you been employed there Y
A. Seven years.
Q. Who is the principal in that firm Y
A. Marvin F. Weissberg.

•

•

•

•

•

Q. Thank you. Much has been made of the name Donald
Kincaid.
A. Yes, sir.
Q. Tell His Honor 'vho Donald Kincaid was in 1963 f
A. Donald Kincaid is real estate salesman with the firm
of Shannon and Luchs.
Q. Did he have any relationship with your own firm at
that timet
A. No, sir.
Q. Has he nowY
5j25j65
page 120 ~ A. No, sir.
Q. Did there come a time in 1963 when you
became aware of a piece of property now identified as the
Cranford tractf
A.. Yes, sir.
Q. Tell His Honor how and from whom yon first learned
this.
A. Mr. Kincaid telephoned one day saying that- ..
Mr. Sweeny: (Interrupting) I object to what Mr. Kincaid
said. I don't object to what he did.
Q. This was the result of a call from Mr. Kincaid to your
office!
A. Yes, sir.
Q. Without telling us what you said to him or what he said
to you, did there come a time 'vhen a contract 'vas signed by
vou!
"' A. Yes, sir.

•

•

•

•

. .
I
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5/25/65
page 123 }

•

•

•

•

•

Q·. I show you now complainant's Exhibit 1 and complainant's Exhibit 2 which are in evidence and ask you first whether
the signature on the first signature line on each of those is
your signature Y
A. Yes, sir.
Q. Can you tell His Honor with regard to the date or
otherwise when you signed those documents?
A. The 26th of July.
Q. The date shown thereon 7
A. Yes, sir.
Q. Do you lmo'v by \vhom the documents \Vere
5/25/65
prepared¥
page 124 } A. No, sir.
Q. Do you know by whom they were presented
to you for signature?
A. They were brought to rne by Mr. l(incaid.

Q. Was there an agreement between Mr. Weissberg, Mr.
l(incaid and/ or yourself as to the purchase there
5/25/65
indicated Y
page 125 ~ A. Yes, sir.
Q. What is that portion Y
A. Mr. Weissberg's interest was seventy percent" Mr. l(incaid's interest \Vas hventy percent and mine 'vas ten percent.
Q. Was this on the basis of any agreement between the
three of you Y
A. Yes, sir.
Q. Which was made back in 1963?
A. Yes, sir.
Q. I believe you have testified, \Vhen the paper was submitted to you for signature, you did not kno'v who had typed
it?
A. No, sir.
Q. And it is your recollection it 'vas Mr. Kincaid who
presented it to you?
A. Yes, sir.
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Q·. When you signed it on the 26th of July, were any of the
strikes or obliterations which no'v appear on these two exhibits
then present?
A. No, sir.
Q. "\Vhen next did you see co1nplainant's Exhibit
5j25j65
1 and complainant's Exhibit 2?
page 126 ~ A. It was Monday or Tuesday of the follo,ving week. I don't recall which day.
Mr. Kincaid brought them to me in the morning.
Q. Without telling us what was said in the conversations,
will you tell His Honor what the condition or appearance of
those documents was or what change there was from the way
you had signed them the previous 'veek?
A. The price per acre was altered to $3,100, on which had
been made in deed of trust terms, and subordination and release clauses had been deleted.
The contract had the signature of Mary Cranford and
initials on the changes.
Q. vVhat did you do on that occasion?
A. Mr. ICincaid asked 1ne-

•
5/25/65
page 127

~

A. We corrected these changes and I initialed
the changes on the contract.
Q. And the initials M. D. H. where the initials M. C. had
previously appeared, were those all put on by you at that
timet
A. Yes, sir.
Q. Did you discuss the changes, 'vithout testifying to 'vhat
'vas said by him, with Mr. Weissberg on that occasion?
A. Yes, sir.
Q. Did you initial all the changes which 'vere then 1nade ~
A. Yes, sir.
Q. After you initialed the changes made, what did you do
with the document thus cl1anged t
A. I gave the copies to Mr. Kincaid, except for the original,
'vhicll you have with the recordation stamp. I have that in
my file.
Q. How many did you give back to him, if you recall?
A. T'vo.
Q. So there were three duplicate originals?
A. Yes, sir.
5/25/65
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page 128 }

•

•

•

•

•

Mr. Sweeny: It is my recollection some of those documents
are marked for identification only.
The Judge: I received both complainant's Exhibit No. 1
and complainant's Exhibit No. 2 in evidence. At the time they
\Vere received in evidence, according to the manner Mr.
Mountfort testified.
Mr. Sweeny: I think they came from his file. There is no
verification that it was the signature of Mrs.
5j25j65
Hubbard.
page 129 ~ The Judge: .Are these your initials on hereY
.A. Yes, sir.
Q. .Am I correct that they are in evidence1 .
The Judge : They are in evidence.
Mr. Sweeny: Note my exception to Your Honor's ruling.

•

•

•

Q. You have heard Mr. Wood's testimony that you ordered
the survey from him?
.A. Yes, sir.
Q. .And I believe he fixed the date, though, as-( the witness
paused.)
· .A. .August 30.
Q. Can you tell His Honor what intervened between the
time you initialed the changes on the contract and the order
for the survey? Did anything intervene?
.A. Yes, I was on vacation for the three weeks after the
first week of .Aug:ust.
Q. Did you then place this order to him upon your return
from your vacation T
5/25/65
.A. Yes, sir.
page 130 ~ Q. When did you first become aware of any
difficulties in the land description or with respect
to the position of the named pillar T
.A. I called Mr. Wood with request for survey two or three
weeks after the order.
·
· Usually the survey has been received by that time and it
had not come in.
:

•
5/25/65

•

•

•

Q. Tell what was said to Mr. Wood, said i:r,t
September, two or three weeks later.
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page 131

~

A. I reminded him that I had requested a
survey on August 30 and had been expecting it for
the past two days, would it be received in the next few days,
and he saidQ. (Interrupting) No, you cannot testify to 'vhat he said.
As a result of that conversation, did you do anything in this
matter of the purchase!
A. No, we still had more than a month before the estimated
time of settlement of the contract.

•

•

•

A. I called Mr. Wood again about two weeks after the first
phone call.
Q. Would you place that time irr September or
5/25/65
October f
page 132 ~ A. It would have been about th~ first 'veek in
October.
Q. Relate what you said to him at that time, not 'vhat he
said to you, if you can draw that line, please.
A. I reminded hiin that we were expecting the survey and
I told him we wanted to make settlement under the contract
before the end of the month and that the survey was needed
in order to establish the price for settlement, as well as the
title.
Q. As a result of that call on your partMr. Sweeny: (Interrupting) At this point I wa~t to interpose again an objection to this entire line of questioning,
as what she said to Mr. Wood as being entirely irrelevant.
1 have already argued fully. The reason they did not get
the survey completed is completely irrelevant and outside of
the issues of this case.
The Judge: I may agree with you, but I do want to hear the
evidence.

5/25/65
page 137

•

•

•

•

•

•

•

•

•

•

~
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Q. I show you defendant's Exhibit No. 2 in evidence and
ask you whether that list was prepared by you 7
A. Yes, sir.
Q. Is that Mr. Weissberg's signature thereon?
A. Yes, it is.
5j25j65
Q. This was done by you and signed by him
page 138 ~ as a result of my call to you on December 20,
19637

A. Yes, sir.
Q. And the corrective letter, defendant's Exhibit 4, dated
December 30, was done as part of that same step?
A. Yes, this was signed byrne for Mr. Weissberg.
Q. And with his knowledge 1
A. Yes, sir.

•
5/25/65
page 139

•

•

•

•

~

By Mr. Sweeny:
Q. You have been connected with the real estate business
quite a few years, haven't you T
A. Yes, sir.
Q. Is it fair to say at least since 19587
A. Y e_s, sir.
Q. You 'vere or are office manager of the Weissberg firm?
A. Yes, sir.
Q. You say ·they are in the business of developing commercial property. Is that 'vhat I understood your testimony
to beY
A. Yes, sir.
Q. So that you have some familiarity with contracts for
purchase of· real estate 1
A. Yes, sir.
5j25j65
Q. This isn't the first one you ever sa,v?
page 140 ~ A. No, it is not.
Q. Would you describe this group tl1at 'vas
gotten together as a syndicate! Is that what you wereY
Mr. Silberberg: Objection. She has identified two individuals besides herself and described the per centage of interest of each.
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She was asked to tell what the interest of each is and the
use of particular language by him, I don't think that should
be ascribed to the witness.
The Judge: She has not answered yet.
Mr. Silberberg: That is why I objected.
The Judge: I will let her give her own answer.
A. I would say we call it a partnership.

5/25/65
page 141

~

•

•

Q. "Why 'vere you the designated trustee rather than, say,
Mr. Weissberg'
A. I handled most of the paper work on this particular
piece of property, and in a division of this nature where I had
financial interest, I usually take title as trustee.
Q·. You had done this beforeY
A. Yes, sir.
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5j25j65
page 146

Q. Mrs. Hubbard, did Mr. Kincaid first interest
you in this property?
A. Yes, he did.
Q. And was that at some meeting held somewhere Y How
did it come about Y
A. He telephoned.
Q. He telephoned you?
A. Yes, sir.
Q. As a result of that, you had some meeting!
A. We had no meeting until the contract was presented for
signature, just telephone calls.
Q. You are referring to a contract. The purported contract
we are talking about here today was executed in triplicate.
Yet I find you have still a fourth one.
How many copies were executed Y
~

. Mr. Silberberg: I object to that. The testimony today is
that it 'vas in triplicate. One she retaine<L two were sent back
after she initialed them. One was in the file of the title
attorneys and one was used for recordation purposes.
There were three documents and only three
5/25/65
executed.
·
page 147 ~ Mr. Sweeny: I am not talking about the number executed. I am talking about the number of
·
documents.
Mr. Silberberg: Then I object to that. EXhibit No. 11 for
identification. It is not an executed instrument. It is offered
only for the purpose of clarifying the language which had
been in there.
The Judge: At this time I am just going ahead and let the
witness answer the question.
Mr. Silberberg: Note my respectful exception.
The Judge: All right.
Q. How many of these purported contracts were originally
prepared?
A. To my knowledge, four copies.
Q. Did you prepare them?
A. No, sir.
·
Q. Who did?
A. I don't lmow. I suppose the secretary to Mr. Kincaid, or
perhaps he did.
Q. When did you first see them, the 25th of July!
A. The 25th of July, yes.
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Q. Where were you at that time 'vhen you. sa~
these purported contracts!
A. I was at lunch. I don't remember where.
Q. Someone brought them to you while you were at lunch¥
A. Yes, sir.
Q. Was anyone else present?
.
A. Mr. Kincaid, Mr. Weissberg and myself.
Q. You were all three at hmch Y
A. I don't remember that we were at lunch together. I
believe they came looking for me to discuss it.
Q. Who was that?
A. Mr. Weissberg and Mr. Kincaid.
Q. Wl1o brought you the document Y
A. Mr. Kincaid.
Q. Was he alone?
A. Yes, sir.
Q. As a result of that, did you all enter into this agreement
you testified about, per centage wise Y
A. Yes, sir.
Q. When did you disci1ss that with the other
two?
5/25/65
page 149 ~ A. I don't recall the date. It was sometime
earlier, during our telephone conversations about
the purchase of the property.
Q. It was the result of a telephone call Y
A. Yes, sir.
Q. That was from whom t
A. 1\Ir. Kincaid.
Q. 1\!Irs. Hubbard, as I understand your testimony no,v,
subsequently you signed this purported agreen1ent here and
I assume you gave it to Mr. Kincaid?
A. Yes, sir.
Q. You signed it on the 26th of July, is that correct?
A. Yes, sir.
Q. And as I understand your testimony, he subsequently
brought it back to you with some changes on it?
A. Yes, sir.
5/25/65
page 148

~

•

•
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5j25j65
page 151

~

•

•

•

•

By The Judge:
Q. I will ask. Did you have conversations or did you not!
.A. Yes, it was discussed at the time it was brought to me
for initialing. We discussed it.
Q. Who do you mean by wef
.A. Mr. Weissberg, Mr. Kincaid and myself.
Q. You discussed it Y
.A. Yes, sir.

•
5j25j65
page 153

~

•
Q. So then, of course, you considered Swinburn and Mountfort were examining the title for you, is that correctY
.A. Yes, sir.
Q. .And you, of course, were aware of the fact that there
would be a charge for that?
.A. Yes, sir.
Q. .And you did subsequently pay them for that, didn't you T
A. Yes, sir.

•
5j25j65
page 154

•

•

~

•
Q. .After you initialed the changes in the purported contract, what did you then do with all of
~ the copies, each one?
.A. I kept one copy for my file and gave the
remaining two to 1\{r. Kincaid.
Q. To Mr. Kincaid Y
.A. Yes, sir.

5/25/65
page 155
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Q. Did you give him any instructions as to what to do with
the two you gave to him T
37-6586........... .
A. I don't remember.
Q. But it is your testimony you did initial three, is that
correct~

A.
Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.
A.

Yes, sir.
Do you have the third one here?
No, sir. I l1ad one copy.
You had one copy 1
I had one copy.
'Vith all of the changes on it?
Yes, sir.
That is what I a1n asking you. Do you have it there?
I don't have it. It is with the evidence.
It is in evidence, your copy?
Yes, the one 'vhich 'vas recorded.

5/25/65
page 156

~

•
Q. Did there come a time you put up earnest 1uoney to bind
the agreement?
A. Yes, we put up a $1,000 deposit.
Q. 'V11ose check 'vas it?
A. Mr. Weissberg's check.
Q. "Tas that check sent to Swinburn and Mountfort, is that
correct!
A. Yes, sir.
Q·. When 'vas the check sent 1
A. It 'vas attached to the contract, which I signed tlw 26th
of July.
5j25j65
Q. On the 26th of July?
page 157 ~ A. Yes, sir.
Q. Then it was brought back to you subsequently, wasn't itT
A. For initialing.
Q. Was the cheek brought back to you, tooT
A. Yes. sir.
Q...A.nd it was still attached T
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A. Yes, sir.
Q. To one of the copies, for your initials and turned it
hack to ~Ir. l{incaid?
A. Yes, sir.
Q. Did you give· him any instructions as to 'vhat to do with
this check?
A. Not specifically.
Q. Did you subsequently discuss this matter with 1\IIr.
S'vinburn,lfrs.IIubbardf
· A. I never spoke with Mr. Swinburn until the day of settlelnent.
Q. IIow about Mr. Mountfort? Did you talk to him f
A. No, sir.
The Judge: About what subject are you speaking off
~
Mr. Sweeny: This real estate, this transaction.
The Judge : The whole transaction f
Mr. Sweeny: Yes, from beginning to end.

5j25j65
page 158

Q. Did you understand my question f Beginning to end, did
you discuss this 'vith any of those men f
A. The same answer. I didn't meet them until the 13th of
Decentber.
Q. You never talked to any of them f
A. No, sir.
Q. Who advised you to appear on the 13th 7
A. Mr. Silberberg.
Q. By that time you had retained an attorney?
A. Yes, sir.

By The Judge:
Q. When did you retain Counsel Silberberg, how much
prior to the December 13 meeting?
A. I don't remember specifically. We had used Mr. Silberberg on, I believe, on all of our contracts of this nature.
IIe advised us at settlement and looked over the contracts
which were pending.
Q. Do you kno'v who set the time of settle5j25j65
mentf
page 159 ~ A. Swinburn and Mountfort.
Q. Do you know who notified you of the time of
settlement~

A. I believe Mr. Silberberg did.
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•

•

•

•

•

•

•

•

•

5/25/65
page 162 ~

Q. When you went on the 13th of December, did you tell
the title attorneys who to make trustee t
A. No, sir.
Q. You did notY
A. No, sir.
Q. From the time you initialed these changes on this purported contract through the follo,ving ninety days, did you
at any time during that period communicate with Mrs. Cranford, the defendantY
A. No, sir.
Q. Mrs. Hubbard, the money proffered on the 13th of
December, I believe that is the testimony here, $5,000 and s01ne
odd dollars, what was the source of that moneyY
Mr. Silberberg: I will stipulate it came from Mr. Weissberg.

•
5/25/65
page 163

~

•

•

•

•

•

Q. Mrs. Hubbard, have you ever told Mrs. Cranford or
ever told Mr. Mountfort or Mr. Swinburn prior to the 28th
day of July that you would pay $3,100 an acre for this propertyY
A. No, sir.
Q. Have you told them you would agree to either one
of them, to any terms other than what 'vas in the 'vritten
documentY

•

•

•

•
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5j25j65
page 164

~

•

•

•

•

A. I have not discussed price \vith Mr. Swinburn, }lr.
1\fountfort or Mrs. Cranford.
Q. Or any of the terms of the contract?
A. No, sir.
Q. Yon originally wanted 180 days to settle on this?
A. Yes, sir.
Q. vVhy did you need so much time to settle?
Mr. Silberberg: Objection. It is not relevant.
The Judge: I think her reasons for the change may have
relevancy.
Mr. Silberberg: The change was not made by the witness.
[t \Vas made by the defendant. That is the testimony here.
The Judge: I will let this witness state \vhy she \Vent along
with it.
A. On a contract for the purpose of acreage, 180 days is a
standard time.
There are often s1nall problems with title search and similar
details. The seller asked for the reduction in tilne
5j25j65
and \Ve agreed to it.
page 165 ~ Q. That was at the request of Mrs. Cranford,
the owner?
A. Yes, sir.

•

•

5j25j65
page 166

~

•
You knew the provisions of the proposed agreement re?quired yon to pay purchase money in ninety days Y
A. There is another clause. It says, "A reasonable tilne
shall be given • • title examiner."
Q. So you 1vere extending that to December?
A. I believe an adequate clause is "Any defect" on the title.
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Q. The sentence you just read, permit me to read the rest
of it to you.
5/25/65
page 167

~

"It is understood that the title * • sale declared
off and check returned to purchaser."

Did you know that was in there in front of the
sentence you just read?
A.. Yes, sir.

•

•

Q. Notwithstanding your experience in real estate matters
and your knowledge of the terms of this contract, you 'vaited
more than thirty days to order the survey for service under
the con tract Y
A.. No, it wasn't more than thirty days.
Q. Ho'v long was it Y
A. I believe I initialed the changes on the 29th or 30th of
July and I ordered the title twenty-nine or thirty days later,
which is not more than thirty days.
Q. The contract provides that the purchaser 'vill cOinply within ninety days from the date of acceptance by
owner.
Isn't that what the contract says?
5/25/65
page 168 ~ A. Yes, sir.
.
Q. What was the date of acceptance by the
Mr. Silberberg: The document speaks for itself.
There is no testimony the owner was present when it was
accepted.
By The Judge :
Q. Do you kno'v of your own knowledge 'vhen it 'vas accepted by the o'vner!
A. No, sir.
Q. Does the copy of the contract you had, does that recite
that it was accepted on a certain date?
A. Yes, sir.
Q. This shows July 28, 1963.
A.. Yes, sir.
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By ~Ir. Sweeny:
Q. You knew that, on the terms of the purported contract,
you 'vere required to cmne up with the purchase money 'vithin
ninety days of that dateY
A. Yes, sir.
Q. And notwithstanding no other claims, you
5j25j65
never called Mrs. Cranford or in anyway asked
page 169 ~ her for an extension of time Y
A. I did not, no, sir.
Q. Did anyone in your presence or to your knowledge do
thatY
A. Not in my presence.
Q. I ask you another question. Did you communicate with
or speak to anyone about an extension of time, more time in
'vhich to settle on this proposed contract¥
A. I discussed it with Mr. Kincaid.
Q. The question of more time Y
A. Yes, sir.
Q. He was one of your group Y
A. Yes, sir.
Q. Other than Mr. Kincaid, did you discuss it 'vith anyone
elseY
A. Mr. Kincaid did. I did not.
Q. In your presence Y
A. No, sir.
Q. Then you don't really know that he did then, do you?
A. No, sir.

•
5j25j65
page 176

•

•

~

•
By Mr. Sweeny:
Q. Were the other principals involved here on vacation also
in the autumn of the year we are speaking of, 1963 Y
Were they all on vacationY
A. I don't know.

•

•

•
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5j25j65
page 177

~WHEREUPON,

MARY HELEN CRANFORD, a witness of lawful age, being first duly sworn, testified as follows :
By Mr. Silberberg:

•

•

•

•

•

Q. You have heard testimony as to a Miss or Mrs. Do,vns.
Will you tell us 'vhat her correct name is?
A. That is all I kno'v about her, Mrs. Downs, and she lives
next door to the property.
Q. She lives next door to the property?
A. When I heard about her, that is where she lived.
Q. Did you have occasion in 1963 to give her name
and telephone number either to the surveyor, Mr. 'Vood,
or to the office of Swinburn and Mountfort, for
5/25/65
him?
page 178 ~ A. No, sir.
Q. You are not related to her at allY
A. Well, she is a distant relation to my husband, but what
I don't know. I have never met the woman.
Q. You heard Mr. Wood's testimony that she got . her
property out of the same split up back in 1875 which resulted
in the portion you acquired somehow, is that right?
A. ·That is right.
Q. When did you get your property?
A. At the death of my husband.
Q. Which was 'vhen?
A. In 1959.
Q. Was he owner of it before that time?
A. Yes, sir.
Q. Ho'v did he get it?
A. From his father.
Q. Ho'v do you know that conveyance was made? How did
it go from father to sonY
A. That is the way they did it. They kept cutting it up,
dividing it among the children.
5/25/65
Q. Are you telling us there is a deed of record
page 179 ~ from your late father-in-law conveying it to your
husband?
The Judge: I don't know whether she understands.
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Q. Do you know 'vhat a deed is Y
A. It is title to a piece of property.
Q. Do you know whether or not there is a deed from your
late father-in-la'v to your late husband, in this Courthouse Y
Mr. s,veeny: Let me rene'v my objection. This is irrelevant
to the case.
The Judge : Objection overruled.
Mr. Sweeny: Please note my respectful exception.

Q. Do you recall what my question is f
A. Will you repeat itY
The Judge: Do you know how your husband got title to the
property?
A. From his father. It went to his mother and from his
mother to him.
Q. As a matter of fact it went by will t
5/25/65
A. The property was his, but when he went to
page 180 ~ It went over to his mother and he wanted to get
it back, but as a matter of fact he never got to it.
Q. His mother died in 1959 T
A. No, 1958. No, she died in 1957.
Q. Wasn't this property included in the will 7
A. Yes, it was.
Q. In favor of your husband Y
A. Yes, sir.
Q. So your husband actually got title by will from his
1nother, is that correct!
A. It had been his before that.
Q. Do you know of any deed describing this property on
record at any placeT
A. IhaveMr. s,veeny: (Interrupting) I object to that. This lady is
not a title lady.
The Judge : If she knows, she can say so.
A. I have the deed the 'vay he turned it over to his mother.
Q. You had the deed where he turned it over to his motherT
Do you have that with you T
5j25j65
A. No, not with me.
page 181 ~ Q. Is that a recorded deed?
A. Yes, it is.
Q. Recor~ed where'
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A. I wouldn't know.
Q. You heard }fr. ""'rood testify he could find no record of
any deed or trust, or what 've call a conveyance of this property, although he searched the land records of the County at
considerable length.
A. I heard that.
Q. Let Ine clearly understand Mrs. Downs' relationship to
you.
To begin with, how old a lady is she T
A. I have no idea. I never met her.
Q. It has been testified she lived in }faryland. IIave you
seen her there T
A. No, I have never seen her in Maryland .

•
5/25/65
page 182

~

•

Mr. Silberberg: The complainant rests.
Mr. Sweeny: I have a motion to n1ake.
The Judge: I will hear your motion and. then I will just
take it under advisement.
Mr. Sweeny: I will make it as brief as possible.
I move to strike complainant's evidence, Your I-Ionor, and
am prepared to argue fully.
I have cases here. I 'villlist my points as Your l-Ion or asked
me to do.
(1) I don't think this case shows with the clearness and
accuracy required in a suit of this kind, that actually any
contract was entered into to begin with. I say that for this
reason. The only testimony is that l\Irs. Hubbard got this
purported contract and initialed it and turned it over to Mr.
Kincaid. Nobody knows who Mr. Kincaid is, except for Mrs.
I-Iubbard's own testimony.
She said he was one of the principals buying the property.
Turning it over to Mr. Kincaid, I submit, does that make it a
contract T Principals can't hold on to an alleged
contract and claim it. Borne kind of delivery is
5/25/65
page 183 ~ necessary. There was never any delivery of the
alleged contract.
(2) The evidence here is clear and undisputed that, as far
as Mrs. Cranford is concerned, on the face of this instrmnent
the only acceptance made by her was on the 28th of July 1963,
which was on a Sunday, and without going into the details,
as I am prepared to do, but just to list them, that it having
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been executed by Mrs. Cranford and accepted by her, which
is the only contact she ever had 'vith it, she never saw it at
any time except that day, Sunday, and that is a void act and
the date of the 28th being on there, Mrs. Hubbard knew this
was an act done on a Sunday and she is charged 'vith notice
of it, and it is illegal and punishable by fine and imprisonment by the Code of Virginia.
The Judge: What Code section are you referring toY
Mr. Sweeny: I am referring to the Virginia Code, Section
18.1-358 and Section 18.1-358-1, and if I may, Your Honor, I
want to make this as brief as possible, that section of the
Code is completely rewritten, as appears in the
5/25/65
notes, that that section 'vas completely rewritten
page 184 ~ and as rewritten it refers to and provides the
first day of the week, commonly designated as
Sunday "'vork or labor possible • 8 except in household or
other work, necessity or charity."
That is the ne"T section. The old section used the language
that you had to be engaging in a trade or calling which is an
entirely different matter, so there are cases under the old
Code that might indicate a contract could be validly entered
into, but that was under the. old Code, and I have col1ected
the cases and decisions are uniform, where -» engage any
business on Sunday, and any business conducted on Sunday is
null and void.
(3) My third point is that this contract, and all the evidence
in this case clearly establishes time is of the essence.
There is not only one forfeiture of this contract, there are
hvo. The buyer knew Mrs. Cranford objected to 180 days
and cut it do,vn to ninety days. Time was of the essence,
and the cases hold, the Courts of Equity so recognize it, when
time is of the essence, it is obligatory for the buyer to comply
with the terms of the contract, and if she doesn't,
5/25/65
she has no right to come into Court and ask the
page 185 ~ Court to make a new contract for her.
My next point-

•

•

•

•
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5j25j65
page 186

~

•

•

•

Mr. Sweeny: I believe those are my-no, I almost forgot
the most important one in my mind. I earlier told Your
Honor I was prepared to argue this. I cite, and that is my
final point for my particular motionThe Judge: (Interrupting) Let's hold up for the m01nent.
_At a proper time, I will give you full time to argue your
motion.
Mr. Sweeny: All right.
The Judge: Mr. Silberberg, I don't think I 'vill hear argument on this at this time. I 'vant to go ahead and finish this
witness.

•

•

•

•

5j25j65
page 187

~

By Mr. Sweeny:
Q. Where are you employed!
A. At a restaurant in Silver Spring.
.·
Q. Had you had any experience in real estate n1atters prior
to this?
· A. No, this is my first occasion.
Q. Regarding this transaction at bar today, had yon ever
prior to today seen Mrs. Hubbard Y
A. No, sir.
Q. Did you ever see Mr. Kincaid Y
A. No, sir.
·
Q. Did you ever hear of Mr. Kincaid prior to today?
A. No, I have not.
The Judge: Did you talk to either one, Mrs. Hubbard or
Mr. Kincaidf
A. No, I have not.

•
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5/25/65
page 189

~

•

•

Q. I 'vas asking you about ~Ir. Weissberg, the
third man involved in this.
~
A. I never had any contact 'vith him.
Q. "When you said a mornent ago you thought
you got a letter from him, you were thinking of Mr. SwinburnY
A. Mr. Swinburn.
Q. You never had any phone call or any letter from Mr.
\Veissberg7
A. No, sir.
Q·. When was the first time you ever had any conversations
with Mr. Mountfort about a proposed sale of your land!
5/25/65
page 190

•
5/25/65
page 191

~

•

A. I called him and asked hlm to find out the
value of it for me.
Q. On that occasion, did you say anything to
~Ir. l\llountfort about finding you a purchaser for

the IandY
A. No, sir.
Q. Following the call to Mr. Mountfort, did there come a
time you received some call or communication back from
}..fr. Mountfort7
A. Yes, sir.
Q. Can you tell us about how long after the first conversations that would have been?
A. Very soori after, just a fe'v days.
Q. As a result of that, did you have some conversations
with Mr. Mountfort?
A. Yes, sir.
Q. When 'vas thatY
A. A few days after I asked hirn to find out the value of
the property for me.
Q. "Where was this conversation 7
A. He called me.
Q. This 'vas still over the telephone Y
A. Yes, sir.

•

•

•

•
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5j25j65
page 192

~

•

•

•

1\Ir. Sweeny: They have put a document into evidence
sho,ving a legal fee to Mr. l\{ountfort's fir1n. If it is necessary
to amend my pleadings, I so mnend tl1em.
5/25/65
I am now proceeding 'vith this objective.
page 193 ~ Under the evidence here, 've do not 'vish to be
bound, nor do we think 've should be bound by the
testimony of 1\Ir. Mountfort. "\Ve think we have a right to
bring out, by this 'vitness, her vie"r of it.
The Judge: Each of you have used argtunents the other
has used today.
On the grounds of hearsay, it is not excusable just because
the witness has been here. If he made a statement, she has the
right to testify to that, 'vhich I 'villlet come in as evidence of
contradictory statements. That is not hearsay. That is not
evidence itseif. It is just contradictory.
·
If you will limit your questions to things you think are at
variance 'vith what he said today, you are allowed to do so.

Q. Did you ask Mr. 1\fountfort to get a purchaser for the
land?
A. No, sir.
Q. Ho,vmany times did you see Mr.l\Ionntfort?
A. I saw him once on July 28 and I s~:nv him today.

5j25j65
page 194

•

•

•

•

•

•

•

~

•

•

By The Judge:
Q. How about Mr. Swinbnrn?
A. I have never seen him.
Q. Have you had any conversations 'vith him?
A. Once over the telephone, and it surprised me it 'vas 1\{r.
Swinhurn instead of Mr. 1\Iountfort.
Q. You talked to Mr. Swinburn once over the telephone
and yon sa'v Mr. Mountfort only once?
A. Yes, sir.
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•

•

•

•

•

•

•

•

5j25j65
page 195 ~

By ~fr. Sweeny:
Q. \Vhen Mr. Mountfort, M-o-u-n-t-f--o-r-t, called you
about Mrs. Downs, did he already know her
5j25j65
narneY
page 196

~

Mr. Silberberg: I will object to that.
The Judge: .I will let it in over the objection.

A. I am sure he did. He asked me about the ~frs. Downs
over there and I said, "That is the only one I know who lives
near the property."
· Q. And you couldn't have given him the telephone number
because you don't know it 7
A. No, I do not know it. As a matter of fact, I don't know
her first name.
·
Q. Getting back to the 28th of July 1963, did you have
occasion to meet 'vith Mr. Mountfort?
A. Yes, sir.
Q. "Where was that meetingY
A. In his office at Falls Church.
Q. About 'vhat time of day was it 7
A. About 1 :00 o'clock in the afternoon.
Q. That 'vas on a Sunday?
A. That is right.

5j25j65
page 197

•

•

•

•

•

•

•

•

•

•

~

Q. On tl1at occasion did you lutve eonversations 'vith ~Jr.
Mountfort about the proposed contract?
A. Yes, sir.
0. I Rhow you a document and ask you-it is marked d~
fendant's Exhibit No. 1 already, Your Honor, for identification-if you ever saw thatf
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A.
Q.
A.
Q.
A.
Q.
were

Yes, sir.
'Vhen 'vas the first time you sa'v it f
On July 28, that Sunday.
·
'Vho showed it to you?
Mr. Mountfort.
On that occasion was this doctunent I a1n talking about,
any changes made in it?

•
5j25j65
page 198
Q.
A.
Q.
A.

A. Smne things I did not agree to, so Mr.
Monntfort crossed this out and he made changes
there and he asked me to initial it.
Who asked you to initial it?
Mr. Mountfort.
What 'vas said about the $3,100?
That was his idea.
~

Mr. Silberberg: I don't think this fits within the fran1ework
of that 'vhich you permitted by way of questioning.
I think this is within the realm of the hearsay exclusions,
as I understood your ruling.
If it is offered for the purpose of challenging the word of a
prior witnessThe Judge: (Interrupting) I will accept that. lVIr. Mountfort testified she set the price.

Q. \Vhat was the conversation regarding fixing the price?
A. Raising it?
Q. Yes. What did Mr. Monntfort say?
A. Mr. Mountfort said he was sure it would be agreeable,
and the reason was that I said someone else can1e up with a
contract at a higher price, so he raised it
5j25j65
$100.
page 199 ~

•

•

•

•

•

By Mr. Sweeny:
Q. You initialed the changes and you told hin1 he could
alter the contract as changed?
5/25/65
A. Yes~ he told me he was ~nre it would be all
page 200 ~ rig-l1t.
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Q. Did he ever tell you Mrs. Hubbard agreed to
the changes and that you had a valid contract~
A. He called me a few days later and told me that.

*
5/25/65
page 201

~

*

*

*

Q. What was the period of ti1ne in 'vhich the purchaser
was to comply when it was first brought to you?
A. It ·was 180 days.
I complained about that. I said that was six months and it
was too long for me.
Q. Did Mr. Mountfort n1ake any reply when you said it was
too long'
A. He said what did I want and I said I wanted
5/25/65
it changed to ninety days, and he did.
page- 202 ~ Q. Was there any date on any of these documents at the bottom 'vhere it says "accepted by
owner on ( ) day of ( )"~
Was there any date on any of them "rhen you talked to Mr.
Mountfort?
!1r. Silberberg: Objection. I don't see the relevancy.
Argument was made by counsel at considerable length
that the date was July 28.
What difference does it make when the date of Julv 28
is on there Y
•·
Mr. Sweeny: That date got on there· after it left Mrs. Cranford's hands.
The Judge: I will permit your question.

Q. Was there any date at the bottom, not at the top, was
there any date at the time you discussed it and made changes
'vith Mr. Mountfort1
A. No, sir.
Q. Did you get it back with this date at the bottmn, at the
place I have asked you about?
A. No, sir.
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By The Judge:
Q. Do you know 'vhat date you signed the con~ tract?
A. I signed it on the 28th.
Q. You signed it on the 28th?
A. Yes, sir.
Q. What date did you figure the ninety days was upf
A. I figured around the 28th of October, or if it should run
on a Sunday, I thought maybe the 30th of October would he the
last.
Q. 'Vhat date did yon take the ninety days to start running?
A. I took it frorn the 26th, but then I gave myself the few
days allowance on the 28th .

5/25/65
page 203

•
5/25/65
page 204

~

•

Q. Did yon authorize :h'Ir. 1\lonntfort to bind
you in any way in the execution of this contract?
A. No, sir.

~Ir. Silberberg: I object to that on the further grounds that
this calls for conclusion on the part of the 'vitness.
The witness 1nay be pern1itted to testify what she said, but
what the legal effect thereof 'vas would be for If.is llonor to
determine.
Mr. Sweeny: I asked her in any way. I think that would
include what she said.
The Judge: I still sustain the objection.
Mr. Sweeny: Note my exception.
The Judge: All right.

Q. 1\Irs. Cranford, I show you a docun1ent in evidence in
this case. I believe it is in evidence. No, it is for identification.
I am sorrv.
I refer to cmnplainant's Exhibit No. 7 for identification and
ask you whose handwriting tl1at is?
A. }.£ine.
Q. Can you tell the Court 'vhat that is?
5/25/65
page 205

}.ifr. Silberberg: Objection. The doenrnent
speaks for itself as long as it is a writing.
Tl1e Judge: I 'vill let her describe generally
what it is. The contents speak for themselves.
~
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A. I called Mr. Mountfort several times and said I didn't
wish to go through with the contract because it expired after
ninety days, and he said, "You have to. You will have a law
suit on your hands," so I consulted this man and he told me
to 'vrite hin1 a letter.
~{r.

Silberberg: Objection. That is pure hearsay.
The Judge: I will sustain the objection as to hearsay, but
based on the conversations you had, you wrote this letter?
A.
Q.
A.
Q.
A.
Q.

Yes, sir.
Did you send that to Swinburn and l\{ountfort?
Yes, sir.
·
At what address Y
450 West Broad Street, in Falls Church.
What date did you send it to him Y
A. The day I wrote it, in the morning.
5j25j65
Q. 'Vhat date was thatt
page 206 ~ A. December 10.
Mr. s,veeny: I offer this in evidence now, Your Honor, as
a defendant's exhibit.
The Judge: That 'viii be Exhibit No.7.
By The Judge:
Q. While I am thinking of it, did anyone call you prior to
the end of October about an extension of time!
·A. No, sir.
Q. Did anyone call and try to make settlement prior to the
end of October 7
A. No, I did not hear one word from anyone.
Q. It has been testified there was a proposed settlement on
the 13th of December 1963.
Did Mr. Swinburn and l\{ountfort get in touch with you and
say such meeting would be held Y
A. Yes, Mr. Mountfort called me.
Q. Do you know when Y
A. He called me the day before and it shocked me.
Q. Do you kno'v whether or not he called you before that
letter?
5/25/65
A. I told him about that letter and he said he
page 207 ~ had not received H to date.
Q. You say you had 'vritten this letter prior to
his telephone call Y
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A. That is right.

•
5/25/65
page 210

•

~

Q. Did you ever tell anyone to make Swinbnrn and 1\{ountfort trustees for you Y
A. No, sir.

5/25/65
page· 211

•

•

•

•

•

•

•

~

•

•

Q. Did you at any time tell Mr. Swinburn or Mr. Mountfort to record this recorded contract between yon and }Irs.
HubbardY
·
Mr. Silberberg: I will stipulate the recordation was as
testified to by Swinburn and Mountfort at the specific request
of the complainant.
Mr. Sweeny:· And without the knowledge of the defendant.
The Judge: That was his question, as to whether or not she
authorized it.
Mr. Silberberg: I will stipulate that was done by the complainant, but as to· her knowledge, ·of course, I don't kno,v.
I didn't hear it.
The Judge: He has asked that. You authorized the re- ·
cording¥
A. No, sir, I did not.
The Judge: Did you have any kno,vledge of the
5/25/65
recording?
page 212 ~ A. No, sir.

•

•

•

•

Q. Did you know if they had done it Y
A. No, sir.

•
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•

•

Q. Subsequent to the thne he sent you that proposed seller's
statement, have you received any bills from Mr. ~lountfort for
his $600 fee'
A. Yes, sir.
Q. Ho'v many have you received~
5j25j65
A. I get one soon after the first of the 1nonth.

•
page 214

~

•

•

Q. Have you had any conversations with Mr. }Iountfort
about 1\fr. Weissberg's address Y
A. Yes, sir.
Q. 'Vhat 'vas that conversation?
A. I wanted to kno'v his address so I could get in contaet
'vith him.
Q. "\\That did Mr. Monntfort tell you?
5j25j65
page 215 ~ A. :Nir. Monntfort told rne he would give it to
rne as soon as he could.
Q. Did he ever do that?
A. No, sir.
The .Judge: \Vhen was this yon wanted to get in touch 'vith
l1im, before or after October 1963?
A. Before. It was right after w·e had signed this contract.
The Judge: Right after you had signed the contract?
A. Yes, sir.
·

Q. \Vas there some conversation there in Mr. ~lountfort's
office about the other proposed contract you had for this
]and?
You had conversations with hin1 about another offer von
had on this·'
·
A. Yes, sir.
Q. 'Vas something said about the fact tltat a 1\tir. Jatnes
Cranford had a fee in that'/
A. Yes. sir.
·
Q. Who mentioned Mr. James Cranford's
5j25j65
agent's feeT
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page 216

~

A. I did.
Q. 'Vhat, if anything, did Mr. Mountfort say

about that?
A. He told me not to 'vorry about it.

5j25j65
page 218

~

'VHEREUPON,
MARY HELEN CRANFORD, returned to the stand and
further testified as follows :
By Mr. Silberberg:

*

6j11j65
page 221

~

*
Q. In that period fro1n July 1.963 until Dece1nber, can you
tell ns ho'v many times yon did talk to Mr. Monntfort about
this property Y
A. T'vice.
Q. Only twice~
A. 'V ell, twice, after I told him the time limit had expired.

•
6jllj65
page 225

~

•

•

•

Q. I was about to ask yon the next time after the Sunday
meeting 'vhen you talked to Mr. Mountfort about that1
A. When 'vas the next time Y
Q. Yes.

74

Supreme Court of Appeals of Virginia

Mary Helen Cranford

6j11j65

A. After he had made the changes. The reason
he made themQ. (Interrupting) No, just answer my question
as to \Vhen he made them.
·
A. He called me a few days later and said the changes had
been agreed upon.
Q. By the purchaser Y
A. Yes, sir.
Q. Did he then send the signed contract?
A. No, sir.
page 226

6j11j65
page 227

~

•

•

•

•

•

•

•

•

~

•

Q. After August 13 or 14, when was the next time you
talked to Mr. Mountfort about this Y
A. About a week after the time limit had expired, and I
told him I did not wish to go through with it because it had
not been settled up to date .

6/11/65
page 228

•

•

•

•

•

•

•

•

•

•

~

Q. Did you call him to tell him the time was up Y
A. Yes, I did.
Q. What else did you do about it then Y
A. I just told him the time was up, and as far as I was
concerned, that was the end of it.

•

•

•
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6/11/65

page 235. ~

•

•

•

•

•

•

•

•

The Judge:

•

Did you testify on another contract when you
were here last time, which came up at the same
page 236 ~ time as this other one'
A. That is right.
The Judge: Tell us what you testified.
A. Mr. Mountfort suggested I raise the figure and that way
I wouldn't be bound to accept another contract I had, and that
is when the figure was changed.
The Judge: What other contract are you speaking of?
A. The other one for $3,000. Both came up at the same time.
Q. From whom was this $3,000 contract?
A. James Cranford.
Q. Is that the same one who offered $2,500 originally?
A. Yes, sir.
Q. Are you saying you had that in July when you were in
Mr. M:ountfort's office T
.A. I didn't have it in my hands. James Cranford came
over and offered it.

6j11j65

6/11/65
page 237

•

•

•

•

•

•

~

•

•

Q. Have you told us about each of the conversations you
had with Mr. Mountfort from July to December?
.A. I think once more I called him.
Mr. Sweeny: Who do you mean when yot1 say him?
A. Mr. Mountfort, and I told him as soon as the time had
expired, I just did not want to go through with it because
the first time he had asked me I was obliged to-

Supreme Court of Appeals of Virginia

76

lJ;Jary Helen Cranford

•

•

•

•

•

•

•

•

•

•

6jllj65

page 238 ~

Q. fie told you yon 'vere obliged to go through with the
contract!
A. Yes, sir.
Q. Did you call him about ten days later Y This was still
in the month of November.
A. Yes, sir.
Q. And you told him at that time you didn't want to go
through with it?
A. That is right.
Q. "What did he say Y
A. That I was obliged to go through with it.

•
Q. "When was the next time you communicated with him in
any fashion f
6jllj65
A. The next time he called me up a fe'v days
page 239 ~ before that date over there, December 13, and
asked me to come down for settlement.
Q. Was that Mr. Mountfort again?
A. Yes, it 'vas.
Q. He told you when settlement 'vas going to be?
A. Yes, he did.

•

•

•

Q. You told him at that time what?
A. That I wasn't going to be there.
Q. Tha.t you 'vould not be therP.?
A. That is right.
Q. Did you at th3:t time return the $1,000?
A. No, but I toldQ. (Interrupting) Just answer the question.

6jllj65
page 240

~

Mr. Sweeny: She has a right to explain.
The Judge: First aus,ver the question, then you
can explain why you did not.
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A. Did I return it? No.
Q. His Honor said you could explain. This is over my
objection.
The Judge: If she has a yes or no ans,ver, she may explain.
A. I told him I had just mailed him a letter that morning,
telling him I had already paid my taxes and since it wasn't
settled on time, as far as I was concerned, I 'vas through 'vith
it, and 1 asked him 'vhat to do with the deposit money, because
I had told himMr. Silberberg: Objection.
The Judge: You may explain what you told him.
A. As far as I 'vas concerned, the deposit was void and
I could have done whatever I wanted to, but if they were not
going to buy the property, I was willing to return it, and I
would have returned it if he had said so.
The Judge: Did you suggest to him you 'vere 'villing to
return it?
A. Yes, sir.
6/11/65
The Judge: "What did he say?
page 241 ~ A. He told me I had to go through with it.
That is the only answer he ever had for me .

•

•

•

•

The Judge: At this time did you regard Mr. Mountfort
to be your attorney or did you regard Mr. Mountfort as not
being your attorney?
A. At this time I thought he was, but he 'vasn't looking
after my interests. I had my doubts.
Q. Did you telll1im he was no longer your attorney?

•
6/11/65
page 242

~

A. I told him I was going to get somebody else.
Q·. When did you tell him that Y
A. At that time.
Q. When he called you about settlement?
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.A. Yes, sir.

•
6/11/65 .
page 244

•

~

•

•

•

The Judge: Was there any conversation with Mr. Mountfort, or did you tell him anything about not wanting him to
represent you any further t
A. Yes, sir.
The Judge: Exactly what did you say 1
A. I told him I 'vas going to get another attorney to defend
me.
Q. Another attorney to defend you 1
A. To consult.

"'

•

•

•

•

•

•

•

•

•

•

•

6/11/65

page 249 ~

By

~fr.

Sweeny :

•
6/11/65
page 254

~

Q. Did you at any time ever kno'v Mr. Swinburn and Mr. Mountfort, during the time you
thought they were representing you in this matter, were also
representing Marye I-Inbbard, the buyer?
A. No, sir.
Q. Did there come a time you found that out?
A. I found that out May 25.
Q. Where did you find it out Y
A. In the Courtroom over here .
. Q. During the trial of this case?
A. Yes, sir.
Q. In order to clear up the relationship of who JatnPs
Cranford is, will you tell the Court exactly whether or not he
is any blood relation to you Y
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A.. Not to me, but to my husband.
Q. What is the relationship between James Cranford an4
John Cranford, your late husbandt
·
A.. They were cousins.
Q. You were asked about getting a check fron1 Mr. Mountfort for the deposit.
I refer you to complainant's Exhibit 4 and ask you if that is
the check you referred to that you received frmn
6/11/65
Mr. Mountfortt
page 255 ~ A.. Yes, it is.
Q. Whose checkis it'
A.. Mr. Mountfort's.
Q. Were you ever furnished Mr. Weissberg's address at
any timeY
.A. No, sir.
Q. And can you tell the Court how long after you signed the
alleged contract of July 28 it was that you received this
check you have just testified about?
A. About two weeks.
Q. I show you complainant's Exhibit No. 3, which is a
letter from Mr. Mountfort dated August 15, 1963.
Did you receive the check along with that letter?
A. Yes, I did.

·•

•
6/11/65

'J>age 257

~

•

•

•

•

Q. Can you fix the time Mr. Swinburn called you?
A. I really can't.
Q. Do you know whether or not it was after the tin1e 1tad
run outt

•

•

•

•

•

By The Judge:
Q. This is. the one you testified to that he called you stating
that he wanted to get the name of the owner of the adjoining
property'
A. Yes, sir.
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Q. That is the conversation you are speaking off
A. That is the only one I had.
Q. When 'vas that conversation Y
A. After the ninety days was up.
Q. Ho'v do you remember that?
A. I remember that because I kno'v there 'vas no contact
behveen the time I received that check and the time the ninety
days expired, no contact between Mr. Swinburn or Mr.
Mountfort and me at any time.
Q. Are you going by your notes on that?
A. No, sir, it just struck me as funny because the ninety
days had expired and there had been no word.
I would have gone through with it if I had heard during
that ninety days. I intended to go through with it.

6/11/65
page 258

~

•
6/11/65
page 259

~

•

Q. On the occasion of Mr. Swinburn's call, when
Mr. Swinburn called you, would you state whether
or not he knew the name of the party next to your

property?

•
A. I had mentioned Mrs. Downs and he mentioned J\tirs.
Downs.
6/11/65
Q. Mr. s,vinburn mentioned Mrs. Do,vns and
page 260 ~ you mentioned Mrs. Downs Y
By The Judge:
Q. Did he ask you who 'vas the owner of the property and
you said Mrs. Do,vns, or did you tell him Mrs. Downs 'vas the
owner?
A. He knew she was there and I told him yes, she was
there.
Q. Was that mentioned by you or him?
A. I guess we both talked about her.
Q. Did he ask you the name of the 'voman next door?
A. Yes, sir. He told me as far as he kne'v Mrs. Downs was
living there, and I said yes, and I said, "I thonght she 'vas
living there but she hasn't been out there lately."

By Mr. Sweeny:
Q. You testified in response to Mr. Silberberg's questions
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that there came a time you consulted Mr. Mountfort and then
consulted me.
After that time, did you talk to any other attorney before
Mr. Simmonds¥
A. I talked to one that eats in the place 'vhere
6jllj65
I work.
page 261 ~
Q. vVhen did you consult another attorney y
A. That was when Mr. Mountfort called n1e for settlement.
That is 'vhen I wrote a letter to Mr. Mountfort.
6jllj65
Q. As a result of that, what did you do?
page 262 ~ A. I wrote the letter and he told me-

Q. What 'vas the attorney's name Y
A. Mr. Quinn in the Perpetual Building in Silver Spring.
Q. You ·were asked, I believe, ·whether or not you contacted
Mr. Weissberg about the failure of the buyer to go through
with this alleged agreement.
Did you kno'v Mr. Weissberg at that time'

•

•

•

Q. Did you know where Mr. "\Veissberg 'vas at
that time Y
A. No, sir.
Q. Did you kno'v his first name?
A. No, sir.
Q. Did you know anything about Mr. Donald Kincaid
identified here as one of the principals in this matterY
A. No, sir.
Q. Have you ever heard of him Y
A. Not until Mav 25.
Q. Your ans,ver is not until May 25, 1965?
A. That is right.
Q. Were you ever told by Mr. Mountfort that Mr. Kincaid
had been contacted as the real estate salesman?
6jllj65
page 263

~

Mr. Silberberg: Objection.
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Q. \Vhat is your answer 1
A. No, sir.
The Judge: N o'v that we have gotten two out of three; you
did you know Mr. Weisberg's natne or how to get in touch
with him and you did not know Mr. Kincaid. Ho'v about Mrs.
Hubbard?
6/11/65
A. Just her name.
page 264 ~ The Judge: Just her name on the contract?
A. Yes, sir.
Q. Did you know where she lived or ho'v to get in touch
with herY
A. No, sir.
The Judge: Did you ever 1neet Mrs. Hubbard before this
transaction 1
A. No, sir.
Q. When is the first time you ever saw Mrs. Hubbard 7
A. May 25, 1965.
Q. In this Courthouse Y
.A. Yes, sir.

6/11/65
page 270

•

•

•

•

~

By Mr. Sweeny:

6jllj65
page 271

~

Q. Have you ever entered into any alleged contracts other than this oneY
A. No, I have not.

Mr. Silberberg: Objection.
The Judge : I will allow it.
Mr. Silberberg: Exception.
Q. Is your answer no you have not?
A. That is right.
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Q. You are a waitress?
A. Yes, I am.
Q. Had you had any real estate transactions prior to the
time you got involved in this oneY
A. No, sir.
Q. Did Mr. Mountfort tell you he and Mr. Swinburn were
going to examine the title for Mrs. Hubbard in this caseY
Mr. Silberberg: Objection. He did not go into that.
The Judge: I sustain the objection.
Mr. Silberberg: This is not proper re-cross.
Mr. Sweeny: He showed her this paper writing here, Your
Ilonor, and he is putting words in her mouth as to the 1neaning
of something on here.
6j11j65
He showed her this and he said to her, "Therepage 272 ~ fore, you knew that s,vinburn and Mountfort
were going to examine the title for Mrs. Hubbard."
I submit in view of the fact he asked that question I have a
right to clarify what she did know.
·
The Judge: What is the question you are asking?
Mr. Sweeny: I asked her if either Mr. Swinburn or }\fountfort ever told her that they were employed and were going to
examine the title to the property for Mrs. Hubbard.
Mr. Silberberg: I object. That is no part of re-cross-examination, and re-cross-examination is limited to the record.
The Judge: I will allo'v that question.
Q. Will you answer the question, Mrs. Cranford?

A. Well, when Mr. Silberberg asked that question, I understood it to be the title was to be exa1nined by the purchaser,
not particularly by 1\fr. Swinburn or Mr. Molmtfort.
:e

•

•

0

•

•

•

•

•

•

6/11/65
page 273 ~

The Judge: Did they ever tell you they were going to
examine the title?
A. No, sir.
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6j11j65
page 276

~WHEREUPON,

J A~1:ES C. CRANFORD, a witness of lawful age, being first
duly sworn, testified as follows :

6/11/65
page 283

~

•
By Mr. Sweeny:
Q. Have you at my request examined the plat on file in Deed
Book J-9 of the land records of this Court?
A. I have.
Q. Did you find there a plat showing the line behveen the
property we are concerned 'vith today and the Downs property?
A. Yes, sir, I did.
Q. I sho'v you this book and ask you if that is the plat you
are referring to.
A. That is.
Q. I 'vonld like to ask Your Honor to take judicial notice
of that plat. I don't propose to offer the Deed Book in the
record.
The Judge: J-9?
Mr. Sweeny: Yes, J-9, page 300 and I could submit a photograph of that as a substitution.
Mr. Silberberg: I have no objection.
A. This was made before Route U.S. #1 was
put through. Route U.S. #1 comes in somewhere
~ around here (indicating).
Q. Would you specify now which is 'vest, east,
or 'vhatever it is Y
A. This is the Downs property. This property, before
Route U.S. #1, 'vent through here (indicating).
Q. Are you referring to the lower boundary Y

6/11/65
page 284
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Ashton L. Wood
A. Yes, the lower boundary. This was the original line
(indicating).
Q. 1341 feet long!
.
A. Yes, it shows, I think, 1343 feet here (indicating).
I never measured the line, but I know 'vhere the line is.
Q. Is that the present line between Mrs. Cranford's seven
acres of land and the Do,vns property!
A. It is.

•
6/11/65
page 3 }

•

•

•

•

Whereupon
ASHTON L. WOOD, a witness, was recalled for examination by counsel for the complainant, and, after having been
previously sworn, 'vas examined and testified further as
follows:

•

•

•

•

•

•

•

•

""

•

10/8/65
page 9 }

CROSS EXAMINATION

By Mr. s,veeny:

•

•

•

:11:

•

Q. Now, on this plat that you have testified about and the
work sheet of Mr. Berry, it does appear there the line of
Mrs. Downs : does there not Y
A. Yes, on the line, on the straight line, a pencil line.
Q. And there are distances and angles and so forth Y
A. That's correct.
Q. And yonr testimony is that with all the information off
that plat you couldn't locate that line, is that right, sir?
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A. That is correct.

10/8/65
page 12

~

•

•

•

•

•

Q. So then, as a result of talking to Mrs. Downs, that lady
wsa able to show you this corner¥ Is that your testimony!
A. She didn't show· me this corner. She showed me a bunch
of old poplar trees through here (indicating).
Q. Through here (indicating). Is that along the lines of
Downs and Cranford Y Is that what you are talking about?
A. Yes, that is the line we are discussing; isn't it Y
Q. I just want to be sure, Mr. Wood.
So, she sho,ved you a line of poplar trees along that line; is
that correct, sirY
10/8/65
A. That's correct.
page 13 ~ Q. And then you \Vere able to stand and look
do,vn the line of poplar trees and get that corner;
is that your testimonyf
A. From her photographs and physical showings that she
gave me I re-established this line.
Q. I am talking about the line that Mrs. DownsA. Mrs. Downs. I brought this out to the highway. I intersected this line \vi.th the right of \Vay line owned by the
Commonwealth of Virginia and re-established this new corner
which is on my plat.

10/8/65
page 14

•

•

•

•

~

•

•

•

Q. As a result of talking to Mrs. Downs you were ultimately
ablet
A. Not talking, showing photographs of things that were
there, 40 years ago, 50 years ago. I forget the date on them.
· Q. And from that you establish your line7
A. Right. That is correct.
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A Copy-Teste:
Howard G. Turner, Clerk.
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