IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6907

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday the 1st day of March, 1968.
GLEN D. BLEVINS,

Plaintiff in error,

against
COMMONWEALTH OF VIRGINIA,

Defendant in error.

Fron1 the Circuit Court of Fairfax County
'Villiam G. Plummer, Judge

Upon the petition of Glen D. Blevins a writ of error and

supersedeas is awarded him to a judgment rendered by the
Circuit Court of Fairfax County on the 28th day of July,
1967, in a prosecution by the Commonwealth against the said
petitioner for a felony; but said supe·rsedeas, ho,vever, is not
to operate to discharge the petitioner frmn custody, if in
custody, or to release his bond if out on hail.
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INSTRUCTION NO. 4

The Court instructs the jury that in this case you may find
any one of the following verdicts:
1. That the defendant is guilty of murder in the first
degree. ~Iurder in the first degree is punishable by death,
or by confinmnent in the penitentiary for life or for any ter1n
not less than twenty years.
2. That the defendant is guilty of murder in the second
degree. 1\{urder in the second degree is punishable by confinement in the penitentiary not less than five nor more than
twenty years.
3. That the defendant is guilty of voluntary manslaughter.
Voluntary manslaughter is punishable by confinement in the
penitentiary not less than one nor more than five years.
4. That the defendant is not guilty.

W. G. P.

page 20

~

INSTRUCTION NO. 6

The Court instructs the jury that:
(a) Every homicide is presumed to be murder in the
second degree.
(b) In order to elevate a homicide to murder in the first
degree, the burden of proving the ele1nents thereof is upon
the Commonwealth.
(c) In order to reduce a homicide from murder in the
second degree to manslaughter or excusable homicide, the
burden is upon the defendant.
( d,) It is your duty to consider all of the testimony, no
1natter by wh01n introduced, and ascertain therefron1 if the
defendant is guilty or innocent, and if guilty, of 'vhat offense.

W. G. P.

page 28

~

INSTRUCTION NO. 13

The Court instructs the jury that if there is concert of
action with the resulting crime one of its incidental probable
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consequences, then whether such crime 'vas originally contemplated or not, all 'vho participate in any way in bringing
it about are equally answerable and bound by acts of every
other person connected with consummation of such resulting
crime.

W. G. P .

•
page 34

~

INSTRUCTION NO. B

The Court instructs the jury that if it believes from all
the evidence that Glenn D. Blevins, John Monroe or Belvin
Penny struck the deceased and threw him to the ground, and
that resulting injuries to the deceased 'vere not sufficient to
cause his death, and further believe that Blevins abandoned
further conflict, and thereafter someone else, other than the
defendant, inflicted the wounds which caused the death of
Greer F. Holyfield, and that the defendant had not acted by
concert of action with such other person or persons or by
aiding or abetting them, as defined in other instructions, then
the jury cannot find the defendant guHty in this case.
W. G. P .

•
page 47

~

•

•
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INSTRUCTION NO. R

The Court instructs the jury that upon the trial of a
criminal case by a jury the la'v contemplates the concurrence
of hvelve minds in the conclusion of guilt before a conviction
can be had. Each individual juror must be satisfied beyond
a reasonable doubt of the defendant's guilt before he can,
under his oath, consent to a verdict of guilty. Each juror
should feel the responsibility resting upon him as a member of
the jury, and should realize that his own mind must be convinced beyond a reasonable doubt of defendant's guilt before he can consent to a verdict of guilty. Therefore, if any
individual member of the jury;, after having duly considered
all the evidence in this case, and after consultation with his
fellow-jurors, should entertain such reasonable doubt of defendant's guilt as is set forth in certain other instructions
in this case, it is his duty not to surrender his own convictions
simply because the balance of the jury entertain different
convictions.
Refused.
W. G. P.
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This 28th day of July, 1967, came the Commonwealth, by
her Attorney, and the Defendant, GLEN D. BLEVINS, 'vho
stands convicted of a felony, to-wit: murder in the second
degree, appeared agreeably in accordance with his recognizance of bail; also appeared Roy A. Swayze, Counsel for the
said Defendant.
Thereupon, the Court Reporter was sworn.
Thereupon, the Attorney for the Defendant made a motion
for a mistrial and a motion for a ne'v trial and having filed
with the Court his memorandum in support of the aforesaid
motions and the Attorney for the Commonwealth having filed
his memorandum in response to the motions, 'vhereupon, the
Coi1rt, in consideration of the memorandums filed, the Court
does deny the motion for a mistrial and the motion for a
new trial and to the action of the Court in denying the said
motions the Attorney for the Defendant noted his exception.
Thereupon, it was demanded of him, GLEN D. BLEVINS,
if anything he knew or had to say 'vhy the Court should not
proceed to pass sentence and judgment upon. him, and nothing being offered or alleged in delay of judgment, it is
ADJUDGED and ORDERED that GLEN D. BLEVINS do
. serve twenty (20) years in the Penitentiary House of this
Commonwealth, at hard labor, and additional time as provided by law if the costs of this case be not paid.
page 79 ~ Thereupon, the Attorney for the Defendant indicated his intention to appeal the conviction in
this case and moved the Court to suspend execution of the
sentence imposed in this case to per~it the Defendant to
apply to the Supreme Court of Appeals of Virginia for a
writ of error, which motion the Court granted and execution
of the sentence hnposed in this case is hereby suspended for
a period of sixty days and for such time thereafter as the
Supreme Court of Appeals of Virginia may require to act
upon the aforesaid application~
The Court certifies that the Defendant 'vas present at all
stages of this trial.
Thereupon, the Attorney for the Comrnon,vealth made a
motion that bond in this case be increased, which motion the
Court after hearing argument thereon, denied and bond in

Glen D. Blevins v. Commonwealth

5

this case is to remain in the amount of $10,000.00. And the
Defendant is released on bond.
WILLIAM G. PLUMMER, Judge

•
page 80

~

ASSIGNMENTS OF ERROR
The follo,ving errors are assigned:
The Court erred:
1. In altering Instruction B, and thereby giving the jury
an incorrect statement of the la'v of abandonment.
2. In changing Instruction B after sun1mation by counsel
for defendant and after the jury had retired to consider its
verdict, and found it necessary to ask clarification of the
instructions; because:
A. Defendant's attorney had centered his defense upon the
instruction as originally given; and
B. The instruction as modified bv the Court eliminated
defendant's principal defense; and ·
C. Resolved a debate which had developed in the jury room,
adversely to those jurors favorably inclined toward the defense.

3. In allowing the Commonwealth to reopen its case in
order to introduce 18 U.S. Code 1705, after all the evidence
'vas in and both the Commonvlealth and the defendant had
rested their cases.
page 81 ~ 4. In granting Instruction No. 4 and No. 6 because there was no evidence before the jury 'vhich
would sustain a finding that defendant had delivered a mortal
wound to the deceased, or aided or abetted another in so
doing.
5. In overruling Defendant's motion to strike the Commonwealth's evidence made at the close of Defendant's case and
renewed after all the evidence 'vas in, because the evidence
submitted by the Common,vealth was insufficient as a matter
of la'v to support a finding of guilt unde1· the indictment.
6. In refusing Instruction No. R submitted by the Defendant.
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Emmet M. Barrett
7. In allowing the Commonwealth to introduce Exhibits
10 and 14 consisting of photographs of the corpse.
ROY A. SWAYZE
Counsel for Defendant
Filed Sep. 11, 1967.
THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va .

•

•

•

page 23 }

•

•

Whereupon,
EMMET M. BARRETT was called as a witness on behalf of the Common,vealth, and having been previously duly
sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Horan:
Q. Will you tell the jury your name and address, please Y
A. Emmet M. Barrett. My address is Box 13, Clifton, 7203
Main Street.
Q. Sir, would you keep your voice up so the jurors back
here can hear you 7
A. Yes, sir.
Q. Now, are you a member of the Clifton Fire Department'
A. Yes, sir.
Q. And were you on duty on the night of September 23rd,
September 24th of 1966 Y
page 24 } A. Yes, sir.
Q. And in the course of your duties that evening,
did you have occasion to respond to a car fire on Kincheloe
Road?
A. Yes, sir.
Q. Now, what time was itY
A. Around 2 :00, 2 :11.
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Q. \Vhen the call came in, or 'vhen you left 1
A. That's when I left.
Q. All right, now, tell the jury what you found on your
arrival on Kincheloe Road to the carY
A. "\Vell, we got in the ambulance and left the firehouse
and we went back on Kincheloe Road and we come up on
this car, and I went on by the car and stopped and got out
and was walking back up towards the car and some gent~eman
in his driveway said, "Don't go too close because there's
ammunition in it going off." So, we 'vent on up real slo'v and
looked in the car. I got within about five feet of it and
looked in it and couldn't see anybody in it, so a fe'v minutes
later, why, police came and we got a fire extinguisher and
shot it into the car, got up close enough to tell that there
wasn't nobody in the car.
Q. N o,v, would you tell the jury why you responded in the
ambulance to the scene!
~~. Well, it was a person called up, some lady called uplVIr. Swayze: Your Honor, I don't think 'vhy he responded
has any relevance here, and he may be repeating hearsay.
page 25 ~ The Court: Sustained.

By Mr. Horan:
Q. "That were you looking for when you got to the car
in the ambulanceY
A. \Ve were looking for people in the car. That's why
we 'vere there, call come in that the car was on fire and there
was some people in it. That's 'vhy we were in the ambulance.
Q. Would you describe how the car was burning?
A. \Vell, it 'vas fire inside, just blazing, and it was just
coming out of the back end of it, back down in the bushes.
Q. Now, did there come a time 'vhen yon left the scene
where the car was?
A. Not until the police arrived and the fire truck arrived.
Q. All right.
A. Then we-the Chief told us to report back to the station,
so I started to turn the ambulance around and he said instead of moving all these trucks and cars, he said, just go
on out the other way.
Q. I think if 've could move this blackboard over here, I
think the jury could see it better. Would you come to the
board, Mr. Barrett1 No,v, could you step to the side so the
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jury can see? No,v, do you recognize the area that is shown
on the map?
page 26 ~ A. This area right here.
Q. vVould you point out the Town of Clifton Y
A. Clifton is-I'm not too good at reading maps here. It's
right in this area right here.
Q. OK. When you responded to the scene, \vould you point
out to the jury-step back no\v so that all the jury can see.
A. I come up 641 going on across up l{incheloe Road and
I don't know on the 1nap where the car was on the map, but I
think the car was right in this area right here.
Q. All right, no,v, will you sho\v the jury which direction
you went \vhen you left that scene \vhere the car was Y
A. I come on down 641 here and was going down Kincheloe
Road and we discovered the body right about there, just a
fe\v feet belo\V a driveway, laying there dead, sir.
Q. What did you do at that time?
A. vVell, I drove on by the body before I seen it, the lights
shining on it, and then I stopped and me and the other rider
got out and come back and checked it.
Q. Will you describe that body to the jury?
A. Well, he was-his short was torn open and he had on
a green shirt, green pants, and a sort of like jacket. His
shirt had just been pulled open like that, and one of his
shoes was off and gone.
Q. And anything else you can describe to the jury about
his appearance f
page 27 ~ A. vVell, he \Vas-looked like his throat had been
cut and there was, I don't kno\v whether it was
just blood on his cl1est or \Vhether he had been poked \vith
some object or something.
Q. Now, you mentioned a drive\vay~fr. Swayze: Yon1· Honor, I would have to move to strike
that last statement, "Somebody poked hin1." He couldn't
possibly know· that.
The Court: I agree. The jury will disregard his staten1ent
that so1nebody poked him. Just describe what you saw, sir,
don't give your conclusion on l1ow he got that \Vay.

By ~Ir. IIoran:
· Q. Now, you say this \vas near a driveway?
A.. Norman Longerbeam's drive\vay.
Q. Did you notice anything with reference to the mail boxes
at that drive\vayf
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A. Yes, there was a 1nail box there that had a hole slashed
in the side of it.
Q. And-you 1nay resume the stand, Mr. Barrett. Now,
'vhat did you do 'vith reference to calling for assistance?
A. "'\Vell, 've found the man, why 've called the Police and
Fire Chief, and the arrived, whyQ. "'\V"ho is "they"? Did there come a tilne that the police
officers arrived on the scene Y
A. Yes, uh huh.
Q. Do you know 'vho he was Y
page 28 ~ A. I can't remember his name.
Q. Had you seen him before that night!
A. No.
Q. You don't know~
A. No, I don't know.
Mr. Horan: Mr. Swayze, you may inquire.
CROSS EXAMINATION
By Mr. Sawyze:
Q. Mr. Barrett, are you a volunteer fireman Y
A. Yes, sir.
Q. And on this occasion how did you learn that there was ·
a fire?
A. 'Veil, there was a lady called up over the fire patrol, and
they called the Clifton Fire Department. and I was on duty.
Q. You were on duty at the firehouse Y
A. Yes.
Q. And you drove the ambulance?
A. Yes, sir.
Q. Yon 'vent directly fro1n the Clifton Firehouse to the
scene 'vhere this fire was Y
A. Yes.
Q. Now, you say that there was a citizen at the scene of
the fire when you arrived?
A. He was standing at his driveway.
Q. A citizen was standing in his driveway there?
page 29 ~ A. Uh huh.
Q. Do you kno'v that n1an's name?
A. No, I don't.
Q. Did you ask him his name?
A. No.
Q. Then you say the man made some remark to you about
ammunition?

10

Supreme Court of Appeals of Virginia

Em,met ill. Barrett
A. Yes, he told me there was an1munition in the car and
it was going off.
Q. Did you hear it going off Y
A. Yes, I heard, 'vell, approximately eight or ten.
Q. Were these loud reports 7
A. No, not loud.
Q. And in what area· of the car was this ammunition Y
A. I couldn't tell.
Q. To what extent was the car aflame when you arrived Y
A. To what extent!
Q. Yes, sir. Ho'v badly was it burning?
A. It was burning, well the .back seat and the front seat
both was on .fire and they was some coming out from under
the back.
Q. Did you make any attempt to put the fire out Y
A. Yes.
Q. What did you doY
A. We used a fire extinguisher.
page 30 ~ Q. What type of extinguisher did you have 7
A. I don't know what type it was, it was a
powder like fire extinguisher.
Q. Was anyone with you at the time Y
A. Tommy Riggles.
Q. Did Mr. Riggles also have an extinguisher?
A. No, we only had one on the ambulance. We also used
the fire extinguisher on the police car 'vhen heQ. vVas the police car there 'vhen you arrived 7
A. No.
Q. How long after you arrived was it before the police
car arrived!
A. Oh, approximately three minutes.
Q. Now, the police also had an extinguisher?
A. Uh huh. Yes, sir.
Q. HowmanyY
A. I only saw one.
Q. How many policemen Y
A. A couple, I think.
Q. Did you recognize the automobile!
A. No.
Q. What type of an automobile was it 7
A. It was a '62 Ford.
Q. Was it in the middle of the road or on the side of the
road, or 'vhere was it 7
page 31 ~ A. It was backed down in the fence. The front
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end of it was out in the ditch, sort of it was
backed do'vn in the fence.
Q. Now, 'vas any part of it on the roadway?
A. Maybe the bumper sticking out in the road or something like that.
Q. Essentially the car was off the road, then Y
A. Yes.
Q. llow long did you stay at the scene of the fire 1
A. Thirty minutes.
Q. Now, where did you go from the scene of the fire?
A. I went on out to 641. The Chief told me to take the
ambulance back to the station, soQ. Now, it was on the way that you discovered the body Y
A. Yes, sir.
Q. How did you happen to see the body, Mr. Barrett?
A. Sir?
Q. How did you happen to see this bodyf
A. Well, I was driving along and when I got up close
enough to see it so the lights were shining down the edge
of the road, why me and Mr. Riggles saw it about the same
time, so I stopped as quick as I·could.
Q. Did you stop in such a manner that your lights were ·
on the body?
A. No, sir.
Q. Did you have a flashlight Y
page 32 ~ A. I had a spotlight.
Q. And did you put the spotlight on the body
so that you could seeY
A. We shined the light all the way around it.
Q. Pardon?
A. We shined the light around him, yes.
Q. Now, is this a portable spotlight or one of the fixtures
to your equipment Y
A. It was on the equipment.
Q. How far were you apart from the body when you examined it with the IightY
A. Ten feet.
Q. And you shined it all around the body to see what you
could see?
A. Uhhuh.
Q. No,v, will you explain to the jury where in reference
to the side of the road the body was located Y
·A. Well, it was located I'd say about approximately 50
feet, maybe, from Mr. Longerbeam's mail box. He was laying
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in the ditch with his back and the lower part of his legs
laying in the ditch. His shoulders and head was sort of up
on the bank, just stretched out.
Q. vVell no,v, was any part of the body in the roadway¥
A. Just his feet.
Q. Did you notice any objects around the body¥
page 33 ~ A. There was a gun stock and a small piece of
metal.
Q. Where was that located?
A. The gun stock was laying just below him, a few feet,
and the piece of metal was on out in the middle of the road
about 15-20 feet.
Q. Did you look around for any objects around the body?
Did you make any particular search?
A. No, 've found this when we shined the light around him.
Q. Did you move any of these things?
A. Not until the police came. vVe called the police and they
came. We sa'v something black laying down the road, and he
said, "What's that down there¥" I told him I'd go see and I
went and I just touched it a little bit.
Q. What was this thing you touched?
A. A little piece of metal.
Q. Did you leave it there Y
A. Yes.
Q. Now, did you examine the man to see whether he was
living or dead?
A. No, I didn't lmow. I didn't examine him. Well, I didn't
see no signs of life, but I called the police, they called the
doctor and everything.
Q. Did yon move the body in any way Y
A. No, sir.
Q. Did you touch the body 1
page 34 ~ A. ·No, sir.
Q. Was there any blood around the body when
you observed it?
A. Yes.
Q. Where 'vas this Y
A. It 'vas all over him and had run down beside him.
Q. All right, is that the only place on the ground there?
A. That's the only place I sa,v.
Q. Did you see any blood on the roadway or around the
scene anywhere?
A. No, sir.
Q. Did you look for any!
A. No, sir.
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Q. Now, you say that there was a mail box nearby? Whose
mail box was itY
A. It was Norman Longerbeam's.
Q. How did you ascertain that?
A. "'\Veil, I knew where Norman Longerbeam lived, and that
was the only mail box there.
Q. Now, did it have any numbers or any name on it Y
A. I don't remember ·whether it had his name on it, or not.
Q. Have any nun1bers?
A. I don't remen1ber.
Q. But you do remember you said that it was
slashed~

page 35

~

A. Yes.
Q. Cut? Do you know ho'v that happened¥

A. Well, it had been hit by some object it looked like. I
don't know.
Q. Do you know when that may have happened?
A. No.
Q. Do you know what type of object may have hit it Y
A. No.
.
Q. So then what did you do after you observed that Y
A. Well, we helped the police rope off the place and then
we left.
Q. All right, sir.
Mr. Horan: No questions, Your Honor.
The Court: May this witness be excused Y
Mr. Swayze: Yes, Your Honor.
The Court: You are free to go.
(Witness excused.)
Mr. Horan: Thomas Riggles. ·
Whereupon,
TI-IOMAS R. RIGGLES was called as a witness on behalf
of the Common,vealth, and having been previously duly sworn,
was examined and testified as follo,vs:
DIRECT EXAMINATION
By Mr. Horan:
Q. Will you tell the jury your name Y

page 36

~

A. Thomas R. Riggles.
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Q. Where do you live?
A. Fairfax Station, Virginia.
The Court.: You will have to speak up a little louder.
The 'Vitness : Fairfax Station, Virginia.
By Mr. Horan:
Q. And are you a member of the Clifton Volunteer Fire
Department Y
A. Yes, sir, I am.
Q. Were you on duty in the early 1norning hours on September 24th last year Y
A. Yes; sir, I was.
Q. And, did you have occasion to respond to a report of a
car fire on Kincheloe RoadY
,
A. Yes, sir, I did.
Q. Was there anyone with you?
A. Yes, sir.
Q. Who was that 1
A. Jack Barrett.
Q.. And \Vere you-,vill you describe to the jury what you
observed with reference to the car fire Y
A. We responded from the firehouse. The fire control
called us and said 've had a 9-I and it was on fire.
Q. What does that mean 7
A. That means there was somebody in it. There
page 37 ~ 'vas an accident with somebody in it and the car
was on fire. So we took the ambulance first because we figured we \Vould probably save them if we got
down there, and they could bring the wagon on down after
us. So, we got there and used the extinguisher on it, and we
didn't see nobodv in it.
Q. .And, do you recall what time you arrived at the carY
.A. It was some time after 2 :00 a.m.
Q. And did there come a time that the police arrived Y
A. Yes, sir, it did.
Q. Do you kno'v who that officer was?
A. Officer Cooper.
Q. II ow long did yon stay at the scene of the car fire t
.A. Around 20-25 minutes.
Q. And you then leftY
A. Yes, sir. The Chief told us \Ve could go ahead back
after 've checked all around to see that there wasn't nobody
laying out in the field or in the woods anywhere, and he said
to take the ambulance backto the station.
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Q. All right, now, did anything unusual occur when you
were on your way back to the station 1
A. Yes, it did. ·when we come in-we come in-well, the
road goes this way.
Q. Could you come to the board, ~{r. Riggles Y
A. Yes, sir.
Q. Now, stand back so the jury can observe you,
page 38 ~ and tell the jury if you recognize the area portrayed by that map?
A. I don't know-it isQ. This is the Town of Clifton.
Mr. Swayze: I would have to object to Counsel showing
him anything.
Mr. Horan: I 'vill withdraw.
The Court : Sustained.
By ~{r. Horan:
Q. Do you or do you not recognize that map 7
A. This is l(incheloe Road.
Q. \Vill you tell the jury how you came from the town of
Clifton Y
A. Yes, sir. It is all right to stand over here? We come
out of Clifton and on down over 61.4 and on down along in
here somewhere is where Kincheloe Road is. Mr. Longerbeam, by his house. Then we come in this way, the 'vagon
come in behind us. It's a one-,vay road so 've couldn't get
back this way, 've had to go ahead and come out and come
on the other way on 612, so this is when we found Mr.
Holyfield.
Q. Where was that~
A. That was around this curve in here.
Q. Are you sure of that?
A. No, not positive because I don't know the road too well
myself.
Q. Will you return to the stand Y
page 39 ~ A. Yes, sir.
Q. No,v, 'vill you describe to the jury what you
observed when you sa'v Mr. IIolyfield 7
A. \Veil, when we arrived where we found Mr. Holyfield,
he "ras laying in the ditch with his head do'vn in the ditch
and blood all over the place, and there was pieces of gun
laying around, and so I immediately called for Mr. Cooper.
He 'vas on the scene of the fire, so I called and asked him to
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send a cruiser up right away because when we run across
a case like that, we are supposed to have a cruiser in there.
Q. And did Officer Cooper respond?
A. Yes, sir, he did.
Q. And when you observed Mr. HolyfieldMr. Swayze: vVait a minute. There has been no identification here at all.
The Court: I don't believe there has been any identification.
Mr. Horan: Your Honor, the 'vitness testified while he
was standing here in the words that he was down at Mr.
Holyfield's.
Mr. Swayze: No, he didn't.
The Court: If he did, I didn't hear it. I don't remember.
By Mr. IIoran:
Q. Did you testify to that Y
page 40 ~ A. Yes, sir. I said, "That's 'vhere 've found
. Mr. Holyfield laying."
The Court: If there is any question about it we will go
back in the record and check it.
J\fr. Swayze: If he says he kno"rs the man, please identify
him.
By Mr. Horan:
Q. Now, 'vhen you observed him, were there any signs of
lifeY
A. Not to my knowledge, but I couldn't pronounce him
dead because I'm not no coroner or nothing. We're not
allowed to say he is dead. That's the reason I called for the
officer's help.
Mr. Horan: That's all.

CROSS EXAMINATION
By Mr. Swayze:
Q. Do you know the 1nan whose body you found there?
A. What was that again, sir f
Q. Did you lmow the man?
A. Yes, sir, I kne'v him by working down at Bull Run
Marina.
Q. So you recognized who it 'vas?
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A. I didn't know him familiar. I have seen him from time
to time.
Q. But you kne'v his name¥
page 41 ~ A. Yes, sir.
Q. And there was no doubt in your mind that
was the man¥
A. Well, I wasn't too positive of it, but I have heard his
name. Like I said, I have seen him from time to time and
knew him, you knowQ. But, as it turned out, you were correct in your preliminary identification 7
A. Right, sir.
Q. Now, you say you saw some blood¥
A. Yes, sir.
Q. Where was this¥
A. Well, his head was laying in the ditch and there was
blood all around, it was all over his face and all down through
here. (Indicating.)
Q. Was there any blood other than in the immediate area
where the body was¥
A. Up on the bank.
Q. Ho'v far from the bodyY
A. Oh, three-four feet, something like that.
Q. How much blood did you observe in that location¥
A. 'Veil, spots of blood. It wasn't heavily, but it was spots
of blood, you could see it.
Q. Was there any sign of any struggle around the area Y
A. Yes, sir, it was.
Q. IIow large an area was encompassed in this
page 42 ~ disturbed condition Y
A. Roughly around 15-20 feet, something like
that. I am not positive.
·
Q. Where 'vas this area Y
A. It was at the driveway of Paul Longerbeam.
Q. Was it in the driveway?
A. It was right near the drive,vay on the other side of the
mail box.
Q. Now, what is the nature of that neighborhood?
A. It's all woodland as far as I know.
Q. And how many houses are around there Y
A. About three.
Q. Do you know who lives in them Y
A. Mr. Longerbeam lives in one. I don't know the others.
Q. Ho'v close are the other two houses to where Mr. Longerbeam lives?
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A. About half a mile apart.
Q. So the closest house 'vould be the Longerbeam ltouse,
right?
A. Yes, sir.
Q. And how far was the body from the Longerbeam house?
The house itself'
A. I wouldn't know that, sir. I don't know how far his
house is off the road.
Q. Could you tell us whether it 'vas in sight of the
road'
page 43 } A. I don't believe it is.
Q. The house is not even in sight of the road Y .
A. No, sir, I don't think it is.
Q. It is a long driveway that goes back in thereT
A. Right, sir.
Q. And are there trees between the house and the road Y
A. Yes, sir.
·
Q. Is any other house in sight of the area where you found
this body?
A. No, sir.
Q. Is there any light, was there any light in the area when
you arrived Y
A. No, sir, there wasn't.
Q. No street light or anything like that?
A. No, sir, nothing like that out there.
Q. How did you observe the bodyY
A. You mean how did 've run across him Y
Q. No, I mean how did you go about looking around the
scene¥
A. Well, I started looking at him first to see if he was
dead or anything, you kno,v, and then we seen the gun laying
there and Jack touched a part of the gun part, and I figured
've better· call the police up because it looked like it 'vas
rnore than we could handle.
Q. Did you touch the body?
page 44 } A. No, sir.
Q. Did you touch any of the objects on the
scene¥
A. No, sir, I didn't.
Q. vVhen you were at the scene of the fire, Mr. Riggles,
did you hear any ammunition exploding?
A. Yes, sir, I did.
Q. How many rounds did you hear Y
A. I heard about four or five times myself. after I got
there.

Glen D. Blevins v. Commonwealth

19

Charles A. Cooper
Q. Was there anyone on the scene when you arrived f
A. Yes, sir. The people that called it in.
Q. Do you know who they were?
A. No, sir, not right off, I don't.
Q. And Officer Cooper, I think you said, responded to the
original call there?
A. Yes, sir.
Q. What time was it when you found the bodyt
A. Well, we got the call about two o'clock and it was
somewhere between six and seven minutes after two when
we got there. And, that was at the car scene.
Q. Then, when did you find the body? What timet
A. I don't really know how long it was after we left the
scene. It was somewhere around 25 or 30 minutes.
Mr. Swayze: All right, that's all.
Mr. Horan: Nothing further. Your Honor, may
.
page 45 ~ he be excused also 1
The Court: Do you have anything further of
this witness?
Mr. Swayze: No.
The Court: You are free to go, sir.
(Witness excused.)
Mr. Horan: Officer Cooper.
"'\Vhereupon,
CHARLES A. COOPER, was called as a witness on behalf of the Commonwealth, and having been previously duly
sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Horan:
Q. Will you state your name and occupation, please?
A. Charles A. Cooper, Policeman, Fairfax County Police
Department.
Q. And were you so employed on the 24th day of September
of last year?
A. Iwas.
Q. And calling your attention to approximately two o'clock
that morning, did you have occasion to respond to Kincheloe
Road near the town of Clifton 1
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A. I did.
page 46

~

Q. And what were you responding to, sir!
A. I was advised by the police radio to respond

to what was believed to be an auto accident with
personal injury, believed someone in the auto on Kincheloe
Road between Route 615 and Route 612.
Q. And, will you describe what you sa'v upon your arrival
at that alleged accident?
A .. A Ford sedan completely on fire. As I 'vas traveling
toward the spot, it was on the right-hand side of the road
with the rear end of the vehicle ~ff the gravel portion of the
·
road, back into a fence line.
Q. And was there anyone in it 1
A. At this particular time I couldn't get close enough to
ascertain whether anyone 'vas in the vehicle or not.
Q. Why 'vas that Y
A. It was completely engulfed in :Haines. The main part
of the flame was confined to the interior, but there were flames
over the entire vehicle.
Q. Did you hear any discharges or small noises Y
A. There were several noises, bangs or snaps, which would
indicate something 'vas exploding in or about the vehicle,
yes.
Q. And what did you believe was the noise coming out!
A. I thought it was ammunition exploding.
Q. What type of ammunition?
A. It sounded similar to what would be .22 caliber ammunition, but this was never ascertained whether it was
page 47 ~ or not.
Q. Now, what time did you arrive at that location?
A. 2:20a.m.
Q. And who was there that you kno'v upon your arrival Y
A. There were two volunteers from the Clifton Rescue
Squad that had driven an ambulance to the scene. They were
Thomas Riggles and Emmet Barrett.
Q. And did there come a time when the fire truck came?
A. Yes, sir. Approximately three or four minutes after
my arrival a fire truck from Clifton arrived to extinguish
the blaze.
Q. And did there come a time the ambulance departed Y
A. They did.
Q. Do you recall what time that 'vas Y
A. It was approximately 2:55.
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Q. And subsequent to their departure did there come a
time that you left also?
A. Yes, there was.
Q. And 'vhere did you go when you left, Officer?
A. I continued, it would be southbound on Route 641, which
is Kincheloe Road, headed toward Route 612.
Q. And would you come to the board, OfficerY Now, would
you stand so the jury can see you, and indicate to the jury
the location of the automobile :fire Y Are you familiar with the
area?
page 48 ~ A. Yes, sir. I am just looking for 612.
.
Q. Take your time.
A. The approximate location of the auto fire was in this
area off Route 641, which is Kincheloe Road.
Q. And when you left, in 'vhich direction did yon travel Y
A. It would be south toward Route 612.
Q. And 'vhere did you next stop after you leftY
A. In this section of-Kincheloe Road. (Indicating.) I don't
kno'v the hundred block, but it was in this section of Kincheloe
Road.
Q. You may resume the stand. No,v, will you tell the jury
what you observed when you stopped on l{incheloe Road?
A. There was the ambulance parked there 'vith the two
occupants and a body of a white male lying on the edge of
the roadway.
Q. And did you recognize who that was?
A. Yes, I did.
Q. And 'vho was it Y
A. It was Mr. Holyfield.
Q. And what did he look like lying there in the road Y
A. He was-there was a large amount of blood on his person. There 'vere, I believe, two cuts on his neck or wounds
on his neck, open spots, and there was a large amount of
blood next to the victim, next to the victim's head on the
ground.
Q. And in what county in Virginia was this
page 49 ~ where he was lying?
A. Fairfax County, Virginia.
Mr. Horan: Your Honor, I have some exhibits which I
would like marked for identification.
The Court: Fifteen pictures will be numbered 2 through
16, Commonwealth Exhibit for identification.
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(Whereupon, Commonwealth Exhibits 2 through 16 were
marked for identification.)
By Mr. Horan:
Q. Now, Officer Cooper, what time did you arrive where
the body was?
A. At 3 :05 a.m.
Q. And what did you do in your official duties when you
were there?
A. I immediately notified the Police Dispatcher by radio
of the situation and got out to examine the scene.
Q. And how long were you at that location, Officer Cooper!
A. Several hours.
Q. Did there come a time that Corporal Hubbard arrived
there!
A. Yes, there was.
Q. And you were present on the scene the entire time until
he arrived there Y
.
A. Yes, sir.
page 50 ~ Q. And - now, Officer, I show you Commonwealth's Exhibit 4, 9, and 10 through 15 and ask
you if you recognize what is portrayed on· those photographs f
A. Yes, sir.
·
Q. Now, Commonwealth's Exhibit No. 4, does that adequatelyMr. Swazye: Your Honor, I would like to see the pictures.
The Court: Certainly you may, sir. Show them to the
attorney for the defense.
.
Mr. Swayze: May we approach the bench, Your Honor Y
The Court: These haven't been offered in evidence yet,
Mr. Swayze.
Mr. Swayze: Well, there is one question I have on them.
The Court: Sir?
Mr. Swayze: He is going to question this witness about
some of these pictures.
The Court: He is going to identify the subject matter.
These haven't been offered yet. Do you have some motion
you would like to bring up 1 I'll be glad to hear it.
Mr. Swayze: Two of them I would object to.
The Court: Bring it up when he offers them into evidence.
·
Mr. Swayze: All right.
page 51 ~ Mr. Horan: Do you have any objection to these
particular exhibits, Mr. Sw~yze?
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Mr. Swayze : No, these are all right.
Mr. Horan: Your Honor, I would like to offer these. He
has no objection.
The Court: Exhibit 4, 9, 11, 12, 13, at;J.d 15 will be received
in evidence without objection by the defendant.
(Whereupon, Commonwealth's Exhibits 4, 9, 11, 12, 13 and
15, previously marked for identification, were received in evidence.)
By Mr. Horan:
Q. Now, sir, I show you Common,vealth's Exhibit No. 10
and No. 14 and I ask you, sir, if those photographs adequately
depict what you observed on that scene that evening with
the exception of any individuals that happen to be standing
there!
A. Yes, sir.
Mr. Horan: I would offer these in evidence, Your Honor.
Mr. s,vayze: Your Honor, I must object. I would like to
make a motion out of hearing of the jury.
The Court: All right, sir.
The jury can retire to the jury room for about ten minutes
while we take up this question. Please do not discuss the
case 'vhile you are in the jury room.
(Whereupon, the jury retired to the jury room.)
page 52

~

Mr. Swayze: May it please the CourtThe Court: I haven't seen the pictures yet that
are being offered.
Mr. I-Ioran: Commonwealth's 10 and 14.
The Court: All right.
Mr. Swayze: Your Honor, I have not objected to the introduction of any of the photos except those two, and my
grounds of objection is that they would be highly prejudicial
and inflammatory for the jury. I don't think it is necessary
to obtain a conviction here to literally wipe the face of the
jury 'vith blood. And that's all these pictures are calculated
·to do. They have no probative value. We have admitted
without objection the general views of the scene showing the
location of the body and the area around the body. We have
shown the body. In fact, there are two IJhotographs already
in. These have added nothing further to it except to incite
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passion and prejudice against this defendant, and I think this
is highly important to the outcome of this case. I have so1ne
authority here.
The Court: All rjght, sir.
!1:r. Swayze: Under the subject of Evidence in American,
29 American Jurisprudence 2d, I would like to read the controlling rule.
"Photographs are merely calculated to arouse sympathy
or prejudice of a jury are properly excluded, parpage 53 ~ ticularly if they are not substantially necessary
or constructive to show material facts or conditions. If the photograpl1s 'vhich disclose a gruesome aspect
of an accident or a crime are not pertinent, relevant, competent, or rnaterial on any issue in the case and serve the
purpose solely of inflamming the minds of jurors and prejudicing them against the accused, they should not be admitted
into evidence."
Now, there is no doubt that poor Mr. Holyfield is dead.
There is no doubt there is some blood. But it does no good
to exhibit this and wave it in front of the jury except to
incite passion and prejudice in the minds of the jurors.
Those are gruesome and horrible pictures, and if admitted
they 'vill be very prejudicial to this man. I think that the
only thing that could possibly be in issue here is the general
Jocation of the scene and the location of the body and the
car, and so forth. 'Ve l1ave not objected to that.
I 'vould like to conduct this trial on fair principles and,
therefore, I have not objected to those photos. But, I do
strenuously object to those bloody pictures.
Mr. Horan: Your Honor, if it please the Court, I don't
believe-! believe what Mr. Swazey has quoted from is a
matter of general principle. I would like to call the Court's
attention to the Tintn~on.s case in 204 Virginia in 'vhich
pictures of a rape, murder-rape pictures were introduced,
and I would like to call attention to the W estry
page 54 ~ case in 206 Virginia in which a disinterred body
was-pictures of that were produced. The Court
was saying, if I may paraphrase 'vithout a direct quote, that
"rhere 've have a situation such as this, the jury is entitled to
kno'v the malice 'vith which the act was committed on the
victim and that if the photographs go to serve that purpose,
that they are adtnissible. And, I certainly would ask that
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the Court look at these authorities before making its determination.
The Court: I do want to see these cases.
Mr. Horan: I have the cases available.
The Court: I think it is time the reporter had a very short
break, so why don't we take a five-minute break.
Mr. Swayze: I would like to be _heard on those cases,
Your Honor.
The Court: Surely, I would want to look at them before
we hear any more on the cases. We 'vill recess for about
five minutes.
·(Short recess.) .
(Conference in Judge's chambers.)
Mr. Horan: We are talking about Exhibit 10 and 14.
The Court: Which numbers are we on?
Mr. Horan: 10 and 14, sir.
The Court: Those 'vere up on the bench. Let's get into
the argument on the Timmons case, Mr. Horan.
Mr. Horan: Your Honor, I call the Court's atpage 55 ~ tention to Note 2 in Paragraph 2. I just want to
call it to your attention, in which the court cites
Martin versus Con~monwealth., 184 Virginia, and it says that
particular photographs show no more than would be disclosed by a view of the objects, it is making a more accurate
descriptjon of appearance, nature, and condition of the objects than a mere visual description dependent upon memory.
And it also quotes in that paragraph: "Admissibility of
photograph of a corpse-strike thatParagraph 3 I am referring to : "Photographs of the
victim are relevant to show the degree of atrociousness of
the crime with the malice with which it was committed, the
state of disarray of the deceased, his clothes and ·so forth."
The photographs clearly and sin1ply show more than any
witness, save the defendant, actually saw at the time of the
killing.
The Court: vVhat is the one on 206!
1\{r. Horan: we~try 508, 206 \Tirginia 508. Again this was
a case in which the body was buried by the defendant and I
believe it was several months later when it was disinterred.
And, paragraph 4, Your Honor, the court, the Supreme Court
of Appeals again quotes from Martin vs. Commonwealt·h and
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it cites Timmons versus Commonwealth and repeats .the
language that they were admissible to sho'v the degree of
atrociousness of the criine with the malice with which it was
committed.
.
Now, I think, Your Honor, that on these grounds the
Supreme Court appears to me to be uniformly
page 56 ~ taking the position that the pictures of a body, a
deceased's body should incite no more sympathy
or prejudice than exhibiting a live person with wounds and
·
scars and things of that nature.
The Court: Mr. Swayze.
Mr. Swayze: Your Honor, in both the Timmons case and
the W estry case, the 'vounds on the body were relevant, material factors. Now, bear in mind that both these cases are
based on the decision in Martin vs Commonwealth which is
cited in the Timmons case and quoted. The manner in which
Martin was shot, the disarray in which he was shot and
where the shots entered his body 'vere all relevant and material to the issue. Now here, there is no such thing. I don't
see that there is any materiality as far as this case is concerned as to those close-up photos of the body.
The Court: Wouldn't it go to the extent to which the man
was beaten 7 I mean, in your opening statement apparently
the defendant's position is that all the man when he saw
him was a bloody nose. Now, I think this 'vould tend to refute
this 'vas all that the man had and would show the extent
of beating he received that night.
Mr. Swazey: But, not at the hands of the defendant.
The Court: That has yet to be seen whether- he was
responsible for it. Certainly the Commonwealth can show
the extent to 'vhich the man was beaten, which allegedly resulted in his death.
page 57 ~ Mr. Swayze: I am not arguing, but simply
reasoning here a minute. To show the jury these
pictures at this stage of the case is certainly going to excite
somebody. Now, there is no connection whatsoever between
this defendant and that beating at this point. It might be
far more appropriate to consider this again if it is shown
tl1at that is the state that he was left by this defendant, but
if it turns out that some other party inflicted the beating
which the photos depict, it would be highly prejudicial to
this defendant to show the jury these photographs now.
The Court: Not if he is legally responsible for it.
Mr. Swayze: Perhaps he is not.
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The Court: That is something to take up on motions
though.
Mr. Swayze : Once you show these pictures to the jury
they are going to erase it from their minds, and if the Court
be of the opinion at the appropriate time that this defend.ant
is not responsible for the subsequent beating of this man,
the jury has already been shown the pictures, it would be
more appropriate to consider it then.
The Court: But, if I find that he is not responsible in any
manner for this death, the jury isn't going to be deciding
the case except possibly on an assault.
Mr. Swayze: Right. Exactly so.
The Court : But, the Commonwealth has the right to put on
the evidence that they have to attempt to prove the
page 58 ~. crime that they believe they can prove. He is
indicted for murder. I am going to rule now that
the pictures are inadmissible although he may ultimately only
be guilty of assault or maybe not. I don't find that thes~
pictures are any more upsetting than as the cases said.
There is a considerable amount of blood around his head,
but the picture number 14 discloses a wound on the right
front of his neck, discloses the disarray of his clothing, the
shirt being nearly pulled off. I think it has probative value
and I don't tl1ink it would incite the jury. I believe on the
basis of the W estry case and the Timmons case that they
are admissible to show or tend to ·show the malice with
'vhich this man was beaten. The question of whether or not
the defendant is responsible for the end result is a legal
question really which will be considered at the end of the
Commonwealth's evidence and again at the end of the Defendant's evidence if it goes that far.
Mr. Swayze: I 'vould like to respectfully note an exception
to the Court's ruling and state my ground for it.
The Court : ·Surely.
Mr. Swayze: I would consider that the introduction of
those pictures at this point could do nothing more than inflame the minds of the jury against this man. There has been
no connection whatsoever with the beating that the pictures
depict and this defendant. I doubt that the Commonwealth
·
can prove that this defendant inflicted those
page 59 } wounds nor that he is legally responsible for them,
and I anticipate that in the course of this case
it will be reduced down to a question of assault. Those
pictures are going to reflect adversely on the matter of
assault and in a jury's mind inflame them against him, and
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for that reason I must respectfully object to the introduction of them. I take exception to the Court's ruling on that.
The Court: Mr. Swayze, if I follo'v your objection, I
wouldn't allo'v the pictures in until the defendant's motion
to strike is heard. I 'vould have to 'vait until I make the
decision whether or not they have carried the burden of
proving manslaughter or anything above simple assault, and
I don't see that I can wait until that point to rule on the
admissibility of the evidence. It is all subject to be struck
at the appropriate time if the evidence does not legally bind
up the defendant with the death of this man.
Mr. Swayze : I think the pictures should be kept out until
that happens.
The Court: I couldn't keep it out until after the motion
to strike is heard.
~fr. Swayze: You can keep it out until the proper foundations for them have been laid.
The Court: I believe a proper foundation has been laid
at t11is point of this being the man who was found dead
at the scene and depicts the extent of injuries he received
on that evening.
page 60 ~ Does the Common,vealth have any objection to
'vithholding the showing of these to the jury until
such thne as further evidence is in 1
Mr. Horan: Yot1r Honor, I think Mr. s,vayze is basically
taking the posture, 'vhich he is entitled to do, tl1at this boy
is innocent. But, if one follows this thing to a logical conclusion, 've couldn't put on any evidence at any time until
we tied the boy in. There has to be a place to start with the
evidence, and I certainly want to say that I feel the Court's
ruling is one 'vay or the other. I think it is correct in the
light of the cases that 've have brought to the Court's attention, and we l1ave got to start someplace. I certainly think
that we are entitled to build our case as ''re see fit within
the rules of evidence, and I think ~fr. Swayze is just trying
to say that we haven't proven our case, therefore, we shouldn't
put in any evidence.
The Court: I will allow the pictures in at this ti1ne. They
\viii be received as Commonwealth's Exhibit No. 10 and 14,
and ~Ir. s,vayze's exception is noted.
(Whereupon, Common,vealth 's Exhibits · 10 and 14, previously marked for identification, were received in evidence.)
The Court: No,v, are you going to offer these other
pictures'
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Mr. Horan: Your Honor, I may offer them through another 'vitness.
page 61 ~ Mr. Swayze: I 'vonder if we could attack the
problem of pictures now, so 've 'von't have to have
another meeting.
The Court: Let's look at the pictures now to see 'vhich
ones 'you want to offer no,v, and 've will note them. "\Ve \viii
be able to go to them w-ithout argument.
~fr. I-Ioran: Your Honor-Mr. Swayze, you may examine
these.
Your Honor, these are photographs of the deceased that
were taken at the morgue. I certainly feel-well, let's let
the Court examine them.
The Court: Certainly the one of him entirely disrobed! think these two pictures of hin1 entirely disrobed are not
necessary with ladies on the jury.
Mr. Horan: Very well, Your I-Ionor. I'll withdraw 5 and
16. And, I have someThe Court: Well, do you object to the pictures nurnber
7 and 87
Mr. Swayze: "\Vords almost fail me, Your Honor, to object
strongly enough to those pictures. To my mind those pictures
couldn't be more inflammatory and sho'v less.
The Court: Let me give you my feeling on them. If there
is a question of identity of the body examined by the doctor,
I would let these in to prove that it is the same man. ·
Mr. Swayze: Oh, no question.
The Court: If the defendant is in a position to
page 62 ~ stipulate that the body was exa1nined by the
doctor is Mr. Holyfield, I'll deny the picture.
Mr. Swayze : I certainly would stipulate.
The Court: I think it is cumulative as far as showing the
extent of injury of Mr. I-Iolyfield and \Vould only tend to overemphasize the point. But, is that so stipulated by the Defense?
Mr. Swayze: It is, Your Honor.
The Court: Do you agree with that, sir Y
Mr. Blevins: Yes.
The Court : Anything else to bring up concerning pictures 1
Mr. I-Ioran: If it please the Court, I have here 2, 3, and
6, 'vhich are merely depicting the area where the objects
were found in the woods.
Mr. Swayze: May I see the picture7
.
Mr. Horan: Yes, I am sorry, Mr. Swayze.
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The Court: So I understand, what pictures are not in
that we have already numbered Y
Mr. I-Ioran: Pictures 5 and 16.
The Court: Those are the hvo of the gentleman without
any clothes on?
Mr. Horan: I'll withdraw those.
The Court: 7 and 8 are denied on the ground that Mr.
Holyfield is the man on which the doctor made the examination.
page 63 ~ Mr. Swayze: I have no objection to those photographs that 1\::Ir. Horan has handed me.
·The Court: All right, pictures number 2, 3, and 6 have already been received asMr. Horan: Common,vealth's Exhibit 2, 3 and 6 by agreement.
The Court: Anything else, gentlemen Y
l\{r. Swayze: No, Your Honor.
("\V11ereupon, Com1nonwealth's Exhibits Nos. 2, 3 and 6,
previously marked for identification, were received in evidence.)
(Whereupon, Commonwealth's Exhibits Nos. 5 and 16, previously marked for identification, were withdrawn.)
Mr. Horan: Your Honor, if this is the proper time, I don't
know how the 'vitnesses 'vill progress, but I have Dr. Cooper
on call, and I was 'vondering if Mr. Swayze would have any
objection if we put Dr. Cooper on at the resumption of the
·
case this afternoon.
The Court: Two o'clock.
Mr. Swayze: No objection, Your Ifonor.
The Court: All right, fine.
Mr. Horan: May I notify my secretary of that, Your
Honor¥
The Court: I planned to recess at one o'clock until two
o'clock, so that will make a natural breaking point.
Mr. Swayze: J\fay I make a phone call to my
office?
page 64 ~ The Court: Yes.
Let the record show that the defendant has been
present in person during this conference in chambers.
(Whereupon, the conference in Judge's chambers was ended
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and the following proceedings were held in the hearing of the
jury.)
The Court: All right, sir, go ahead.
DIREC'l.,

I~XAMINATION

(Resumed)

By Mr. lforan :
Q. Now, Officer Cooper, I show you Comn10nwealth's Ex-.
·
l1ibit No. 4 and ask you \Vhat that scene depicts Y
A. This is where the body was found on l(incheloe Road.
This is the cruiser in which I was operating that evening and
'vhere I parked it upon arrival at the scene.
Q. Was there a driveway?
A. It was parked right blocking the drive,vay.
Q. And that is the way that mail box appeared when you
were on the sceneY
A. That's correct.
Q. Now, Officer, I show you Commonwealth's Exhibit No .
. 15, \Vhich depicts the automobile. Now, I \Vant you to tell the
jury if that was-had been moved from the first time you
arrived on the scene Y
A. Yes, sir,it had. It had been backedQ. Fiold it up and show the jury.
page 65 ~· A. The vehicle, when I first arrived upon the
scene, the rear end of the vehicle was in this
portion of the picture backed in toward-to the foliaged area
here. It had been moved by the wrecker in front when this
picture was taken.

Mr. Iforan: I have no further ·questions of this witness,
Judge.
The Court: Mr. Swayze f
Mr. Swayze: I have no questions of the officer.
The Court: Is the officer free to go f
Mr. Swayze: I have no objection.
Mr. Horan: No objection, Your Honor.
The Court: You are free to go.
(\Vitness excused.)
Mr. Horan: Your Honor, I would like the jury to examine
those pictures for a fe\v minutes.
The Court: 'Ve will take a minute or two for the jury to
examine the pictures.
·
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Mr. :Horan: ~Irs. 1-Iolyfield.
The Court: 'Vhy don't you wait until they finish with the
pictures, and then calll1er.
Mr. lloran: Your I-Ionor, if I may be excused for one
1ninute, I wish to get an exhibit from my office.
The Court: All right, sir.
Mr. lioran: Your I-Ionor, I would like this exhibit marked
for identification. It is the mail box.
.page 6G ~ The Court: I-Iave you seen this?
Mr. Swayze: No.
The Court: Put it on the table.
Mr. Swayze: All right.
The Court: The cardboard box and its contents will be
1narked as Conunonwealth's No. 17 for identification purposes.
(Whereupon, the article referred to above was marked
Commonwealth's Exhibit No. 17 for identification.)
The Court: All right, you n1ay call your next witness.
Mr. IIoran: 1\IIrs. Holyfield.
The Court: I-Iave you been sworn 1
Mrs. Holyfield: Yes, I have.
'Vherenpon,
MRS. HELEN HOLYFIELD was called as a witness on
behalf of the Commonwealth, and having been previously
duly sworn, 'vas examined and testified as follows :
DIRECT

EXA~:IINATION

Bv ~1r. Jloran:
"'Q. "\Vill you tell the Court your nan1e, please'
A. I-Ielen G. Holyfield.
Q. And where do you live Y
The Court: Just a minute, please. You are going to have
to speak up as loud as you can, please.
The Witness: Mrs. Helen G. Holyfield.
page 67

~

By Mr. I-Ioran:
Q. Where do you live'

:Wlr. Swayze: I am sorr.y, I did not catch the last answer.
The Witness : Holyfield.
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By J\{r. Horan:
·Q. "\Vhere do you live, 1na'am 1
A. \Vhere do I li\·e now?
Q. Yes.
A. I live at 312 ::Manassas Drive, ~ianassas Park.
Q. And 'vhere did you live on September 24th, 1966?
A. I lived on Route 1, Clifton.
Q. And was that route also known as Route 612 or Yates
Ford Road?
A. Yes.
Q. Now, calling your attention to one o'clock or thereafter
on the morning of the 24th, \Vere you at home at that time?
A. Yes, sir, I was.
·
Q. And 'vho \Vas there with you 1
A. ~Iy husband and tny little boy.
Q. And did anything unusual occur 1
A. \Vell, about a quarter of two a noise woke me up and
I got up and looked out the window, and I heard this banging
noise, it sounded like sornebody was changing tires-and then
I didn't pay any attention to it and then it woke
page 68 ~ Greer up and I:Nir. Swayze: Just a nwment, Your llonor, I would object
to anv state1nent that she may have heard.
Tl1e Court: I thought all "she said that it woke Greer up.
Mr. Swayze: I think she was going to say something that
he said.
The Court: Do not say anything that was said to you.
By Mr. Jioran:
Q. All right, no did yon do anything then?
A. Yes, sir.
Q. "\Vhat was that?
A. I told hiin that there was somebody changing a tire or
there was noisf~ out there. And he looked out the window

andQ. 'Yhere was this noise located with reference to your
IJroperty?
A. Out next to our rnail box.
Q. All right no,v, did Greer do anything¥
.A. He got up and looked out the window and he saidThe Court : Don't say what he said.
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Bv Mr. IIoran :
~Q. What did he do then T
A. He got up and he 'vent do,,,rnstairs, or he took the gun
and he went down the stairs and he went out and
page 69 ~ I guess shot up over their heads.
Q. Do you know if he shot Y
A. Yes, sir.
Q. Then what did he do Y
A. Then he came back in the house and he asked me which
way they went, and I said, "Down the dirt road." And he
went out and followed them, and about a couple of minutes
after that I heard another shot.
Q. And would yon cotne to the board, please Y Do you
recognize this area 1
A. Yes, sir.
Q. "\Vould you indicate, standing over here so the jury
can see you, indicate where your house 'vas?
A. I'm not too familiar 'vith it.
Q. Take your time. That's all right.
A. This would be where we lived and-I am not-I don't
know-I a1n not good at reading maps.
Q. All right. If you don't recognize it, return to the stand.
That's all right.
A. OK.
Q. Now, you say he went up the dirt road Y
A. Yes, sir.
Q. "\Vas that the road that intersects, like at a "T" intersection Y
A. Yes, it is.
page 70 ~ Q. All right, and how long after he left 'vas it
that you heard the shot Y
A. I'd say a couple of 1ninntes.
Q. A couple of minutes f
A. Yes.
Q. And what did you do after he left, Ina'am Y
A. 'Veil, I stood at a 'vindow by my son's bed at the end
of it was right at the window, and we had the 'vindow open.
So I sit there and I guess it was until around four o'clock
and then I heard the sirens going off at Clifton and then
after that I guess six o'clock, 5 :30 or 6 :00, Detective Sanders
and one of the policen1en come to the house and told me.
Q. Now, I show you this exhibit marked as Comnion'vealth's Exhibit No. 17. Do yon recognize this, ma'am?
A. Yes, sir, I do. It's our mail box.
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Q. Now, would you tell the jury 1vhat the condition of that
mail box was the last time you saw it on the 23rd Y
A. It was in perfect condition.
Q. No1v, I show you Common1vealth's Exhibit No. 13, 15,
and 9, which depict an automobile. Do you recognize that
automobile Y
A. Yes, sir. That's his car.
Q. Whose car?
A. Greer Ifolyfield's car.
Q. Now, one more question, ma'am. Did you have your
1narriage with Mr. Holyfield solemnized before a
page 71 ~ preacher or anything Y
A. No, sir.
Mr. Horan: No further questions.
The Court: 1\{r. Swayze.
CROSS

EXA~IINATION

By Mr. s,vayze:
Q. Did I understand that your answer to that was, "No,
sir"?
A. No, sir.
Q. Then if I understand, you are not his wife Y
A. Not legally.
Q. All right. Mr. I-Iolyfield was employed by the Fairfax
County Park Authority¥
A. Yes, sir.
Q. What was his position, Mrs. Ifoly:field Y
A. He was a caretaker or park ranger.
Q. Did the County furnish him a telephone?
A. No, sir.
Q. 'Vas there a telephone in your house?
A. No, sir.
Q. Did the County furnish him a vehicle?
A. No, sir.
Q. Did he have a car?
A. He had that car.
Q. Whose car was that?
page 72 ~ A. That 1vas his car.
Q. Did he have a radio in the car 1
A. Yes, sir. He had a citizens band radio.
Q. This is a two-way radio T
A. Yes, sir.
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Q. Now, pictures of the vehicle indicate an antenna standing up on the back!
A. Yes, sir.
Q. 'Vould this be in connection with that two-,vay radio!
A. Yes, sir.
Q. Was this in operating condition?
A. Yes,sir.
Q. He could call outside Y
Mr. Horan: I a1n going to object to that, Your Honor. I
don't kno'v 'vhether this witness could testify to what someone else could or could not have done.
Mr. Swayze: She kno,vs.
The Court: If she knows the condition of it, I don't know
at this point-! don't know if she is capable of testifying
on that point, or not.
By Mr. Swayze:
Q. Do you know whether he could have called out on that
radio?
A. It was a house to a car radio. lie could call 1ny house
or he could call other people's houses that had one
page 73 ~ like it.
Q. Now, do you kno·w if it was in operating
condition?
A. Yes, sir.
Q. Do you know whether he made any attempt before he
left to call on the radio?
A. No, sir, I don't. I had my radio on at the house, but he
didn't call.
Q. You didn't hear anything at all on the radio!
A. No, sir.
Q. 'Vhere was the closest telephone Y
A. About a half a mile.
Q. And where was that, ma'am Y
A. It would be down to the ~farina to where he 'vorked.
Q. Did he have access to that telephone!
A. He could get to it, yes.
Q. As a matter of fact, he was in charge of it, wasn't heY
A. No, he wasn't-he wasn't in charge of the whole thing,
no.
Q. Now, who owned the house where you lived?
A. Mr. Th01nas Dugan.
Q. And you rented the house!
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A. Yes, before the park took it.
Q. Now, when the park took it, then it 'vas on parlt property?
A. Yes, sir.
page 74 ~ Q. So, it belonged to the County?
A. Yes.
Q. On this particular evening, and the mail box likewise T
A. I don't know about that.
Q. Well, do you know where the mail box could have come
from?
A. What do you mean, "come from"?
Q. Well, it was there when you arrived to live there, 'vas
it not?
A. One was but 've replaced it.
Q. vVell then, where did that particular mail box come
from?
A. We bought that one.
Q. When did you buy that one?
A. Oh, I guess in '63.
Q. And it had been standing out front ever since?
A. Yes, sir.
Q. Now, do you kno'v who it was that was making this noise
out front of your house Y
A. No, sir, I don't.
Q. Do you kno'v who it was that damaged your mail box
there?
A. No, sir.
Q. Now, when you were first aroused by this noise outdoors, you were the first one to get out of bed and
page 75 ~ look out of the windo,v?
A. Yes, sir.
Q. It was very dark?
A. Yes, sir.
Q. And did you see anything out there, Mrs. Holyfield?
A. I could see a car, a glimpse of a car. He had his lights,
front lights on and his taillights on.
Q. The headlights 'vere burning?
A. The headlights 'vere burning.
Q. And that's all you saw T
A. And that's all I sa,v.
Q. Now, you say your husband got out of bed and he obtained this .22 rifle?
A. Yes, sir.
Q. Where 'vas the gun?
A. It was right over the stairs as you go down the stairs.
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Q. And you say he fired the gun Y
A. Yes, sir.
Q. Where was he when he fired the gun Y
A. On the porch.
Q. Is this the front porch f
A. It is-:-well, it's a side porch because we didn't use the
front when we went out of the house.
Q. Could you see the n1ail box, the area of your
page 76 ~ mail box from the side porch where he was Y
A. Yes, sir.
Q. How far would it be from the mail box to the side
·porch?
A. I don't know the distance.
Q. Could you show us something!
A. No, I don't guess I could.
Q. Would it be further than the length of this roomY
A. Yes, sir. .
Q. Twice as far?
A. Well, I'd say about. three times.
Q. And, did you go down with him to the porch Y
A. No, sir, I didn't.
Q. And you don't lmow in which direction he may have
fired that 'veapon Y
A. No, sir.
Q. He just fired it one time Y
A. He fired it hvice. He fired it once there and once after
he left.
Q. But I'm talldng about ·when he was on the porch.
A. Yes, sir.
Q. Now, are you fa1niliar 'vith this gun T
A. I think so.
Q. Can you tell us what caliber gun it was Y
A. It was a .22 caliber.
page 77 ~ Q. Is this a single shot or a repeating type rifle~
A. It was an automatic.
Q. Did it have a telescopic sight, by chance Y
A. Yes, sir.
Q. Do you kno'v what type of amn1unition you husband may
have had!
A. Outside of regular .22 bullets, I don't know whether
they were short or the long. He had all sizes.
Q. Do you lmow how rnany rounds he may have carried
with hirnY
A. No, I think he usually kept five shells in the gun.
Q. Do you know how many he had this evening!
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A. No, sir.
Q. Do you know whether he 1nay have had a store or stock
of a1nmunition in the car 1
A. Yes, sir.
Q. "\Vhere did he keep this anununition f
A. In the trunk of his car.
Q. And this was .22 ammunition?
A. Well, he had various because he had several other guns.
Q. Did he keep other weapons in the carY
A. I. think at that tiine he only had the .22 with him, unless
he had a small pistol or something. I think maybe he may
have had that.
Q. Do you kno'v whether he did have a small
pistol~

page 78

~

A. I don't know that, whether he had one 'vith
him. I think, he had two and I only found one.
Q. And that was a .22 rifle?
A. That he had with himY
Q. Yes.
A. Yes.
Q. So that the last that you saw of him, be left the house
with the .22 rifle in his hands Y
A. Yes, sir.
.
Q. Now, you testified, I believe, that after he had fired that
shot off the porch he came back upstairs Y
A. lie came back in the house. He didn't come upstairs.
Q. Was he clothed at that time¥
A. He got dressed before he went downstairs. But, he
didn't take time to put his sox on, I found out later.
Q. "\Vhat did he put on 1
A. He put on his park uniform.
Q. And what was that comprised of?
A. I don't know. I guess that was about all that he had
on.
Q. Well, what was the-what did the uniform consist off
A. Well, it was dark green pants and a light green shirt,
and he had badges or patches, rather, on the shoulder, and he
had his name over here, I guess. (Indicating.)
Q. And he had those badges on when he leftY
page 79 ~ A. He had-they're patches. They are sewed on.
And he had his regular park badge with him.
Q. 'Vhere was that¥
A. I don't know whether it was on him or in his pocket
because when the police gave it to me it "Tas in a bag.
Q. But he did have in his possession a badge Y
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A.
Q.
A.
Q.

Yes, sir.
Wbere did he customarily wear the badge?
On his pocket, on his shirt pocket.
N o,v, was your husband a police1nan Y
A. I don't know whether you call it a police1nan or 'vhat,
but his badge said, "Special Park Ranger."
Q. It said, "Special Park Ranger"~
A. Yes, sir.
Q. Do you have the badge?
A. Yes, I do, at hon1e. Not here.
Q. Now, as far as you know, his employment "ras as a
caretaker for the park down there?
A. Yes, sir.
Q. How large a park ·was it?
A. It 'vas a hundred acres.
Q. Do you know if this rnan ever patrolled areas outside
of the park?
A. Not outside the park.
Q. His job was essentially to take care of the
park?
page 80 ~ A. Yes, sir.
Q. Now, you say he put on his shoes and not his
sox?
A. ·Not his sox.
Q. Did you watch him put on his shoes?
A. No, sir, because I 'vas upstairs.
Q. I see. You don't kno'v when he left whether his shoes
may have been untied?
A. Well, they probably were untied because he didn't
usually tie them.
Q. I see. No·w, you say it 'vas a few Ininutes 1ater that yon
heard another shot?
A. Yes, sir.
Q. Was this on your property~
A. I don't know whether it was or not. I ''Tasn't with hilu
soQ. "\Veil, was it re1uote1 You were standing at an open
window, I believe?
A. Yes, sir.
Q. Was it rmnote from your property or did it sound as
if it came fron1 a short distance away?
A. Well, where they tore the other mail boxes do,vn is
about a half a 1nile maybe, not that much.
Q. Well, could you tell 'vhere the shot came from?
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A. I could tell that it came from that direction, yes.
Q. It did come from that direction?
page 81 ~ A. Yes, sir.
Q. And other than that, that's all you know
about this?
A. Yes, sir.
Mr. Swayze: All right.
1{-E-DIRECT EXAMINATION
By l\1r. Horan:
Q. You say that you purchased this mail box, yon and
your husband?
A. I think he did. I wasn't with him.
Q. You used it for the collection of your 1nail every day,
didn't you?
A. Yes, sir.
Q. And ho'v tall was your husband, ma'an1?
A. Fiow what?
Q. How tall~
A. Oh, about five feet six, I think. I'1n not sure about it.
Q. He was short then Y
A. Yes, sir.
Q. How old was he on September 24th Y
A. He was 48.
Q. Forty-eightY And how old were you on that date,
1na'a1n Y
A. I was 21.
Q. And ho'v long have you been man and wife?
page 82 ~ A. For about six years.
Q. About six years? You say you had a sonY
A. Yes.
Q. \Vhat is his name?
A. Billy Vvayne Ifolyfield.
Q. And how old is he, n1a'am?
~~- He's five.
· ~fr. Horan: That is all I have of this witness.
Mr. Swayze: No other questions.
1\{r. Horan: Your Ifonor, I 'vould move to introduce this
mail box as being her mail box at this time.
The Court : :Nir. Swayze.
l'Ir. Swayze: \Yell, Your Honor, I must say at this thne
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I have no objection for it being marked for identification, in
fact, it already is. But, I certainly object to it being introduced as an exhibit until it is connected in some 'vay 'vith
this case and this defendant.
Mr. Horan: Your Honor, I am back to the same problen1.
She says it's her mail box and I want to introduce it for the
purpose ofThe Court: It has been identified for that purpose, but I
think we should wait until a more appropriate time and then
introduce it when there is more evidence in the case.
Mr. Horan: Very 'veil, Your IIonor.
The Court: I am not denying its admissibility
page 83 ~ ultimately. I am saying wait until there is further
ground.
Mr. Horan: I have nothing further of this 'vitness then.
Your Honor, may she be excused?
Mr. Swayze: No objection.
The Court: You may be excused.
(Witness excused.)
Mr. Iforan: Norman Longerbeam.
Whereupon,
NORMAN LONGERBEAM was called as a witness on
behalf of the Commonwealth, and having been previously
duly sworn was examined and testified as follo,vs :
DIRECT EXAMINATION
By Mr. Horan:
The Court: Mr. Longerbeam, were you sworn earlier?
Mr. Longerbeam: Yes, sir.
The Court: All right. Have a seat, please.
Mr. Horan: Your Honor, could 've have this marked for
identification as Commonwealth's No. 18 T
The Court: There is a tag on it, sir.
Mr. Horan: Mark it on this tag?
The Court: Just mark it on there.
('Vhereupon, a mail box was marked Commonwealth's Exhibit 18 for identification.)
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By ~Ir. Horan :
Q. "\Vill you tell the jury your name, sir Y
A. My name is Norman F. Longerbeam.
Q. Where do you live, sir Y
A. 8218 Kincheloe Road.
Q. In Fairfax County?
A. That's right.
Q. Now, sir, I show this object marked as Comrnonwealth's
Exhibit No. 18. "\Vould you step down, sir, and examine it and
tell the jury if you recognize thatY
.A. Yes, sir. This is definitely my mail box.
Q. Now, were you at home on a· Friday the-the evening
of Friday the 23rd of September of last year Y
A. We left at 6 :00 p.rn., and we didn't return until Sunday
evening about 8 :00 p.m.
Q. You didn't return until SundayY
A. Until Sunday about 8 :00 p.m.
Q. And did you notice your mail box at any time on the
day of the 23rd?
A. Not really, only to get the mail out of it.
Q. And do you recall its condition at tl1at timet
A. It was in good shape.
Q. Now, I sho'v you this photograph and ask you if you
recognize what this portrays 7
A. Yes, that's my driveway with a police car
page 85 ~ in it and my mail box.
page 84

~

Mr. Horan: Your Honor, this is Commonwealth's
No.4.

]~xhibit

By Mr. Horan:
Q. \Vill you tell the jury what the condition of your 1nail
box was, if it was like that when you left, sir, on that dayY
A. "\Vell, it wasn't like this. It was in perfect sl1ape. It
was just an ordinary mail box settin' in a horizontal position.
Mr. Horan: I have no further questions.
Mr. Swayze: I have no questions.
The Court: May he be excused 1
Mr. s,vayze: Yes, sir.
The Court: You are free to go, sir.

•

•

•
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•

•

~!r. Horan : Your Honor, in the interest of orderly procedure, I have Sergeant Blamer frmn the Identification
Bureau of the Police. It was his responsibility to check this
evidence and things of that nature. I would like to put him
on now for the purpose of introducing certain items of evidence at this time to show the custody thereof, and subject
to recalling him later on to introduce other evidence, and I
think it is just too confusing to try-it is more orderly and
logical. \Vhat I am referring to specifically are items of
clothing and a vial of blood.
Mr. Swayze: I would not object in any way.
The Court: I believe the defendant, through his counsel,
has acbnitted that the blood on his person and clothing was
the blood of the deceased, so I don't think you will have any
problen1 there.
page 88 } 1\{r. Swayze: No.
The Court: I mean, perhaps this clothing and
the· vial of blood can be introduced 'vithout objection.
~fr. Swayze: Yes.
The Court: In view of that1\tfr. I-Ioran: OI{, Your Honor.
The Court: I mean, is there any other evidence you 'vish
to put on?
~fr. Horan: The second iten1 would the chain of custody
of the 1nail boxes.
::Mr. Swayze: I have no objection to _that. I notice that the
boxes have been cut. You will have son1ething about that?
Mr. I-Ioran: \Ye will have testimony 'vith reference to that.
The Court : The boxes are not in evidence at this point,
but it is stipulated and agreed that they are the boxes
belonging to the parties and they are in the sa1ne condition
as they were taken by the Police that evening.
~{r. Swayze: No, I think they have been cut since then.
The Court: You better go through the 'vhole thing then.
l\fr. }loran: Your HonorThe Court: They were taken by the Police 1
page 89 } 1\IIr. Swayze: Yes.
1\tlr. I-Ioran: Your Honor, if I may interject, 've
will introduce evidence by the person who cut them for
purposes of making an analysis of them, and I think what
Mr. Swayze is saying-he can have the witness and bring
hin1 on.
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Mr. Swayze: "\Vho had the boxes over a period of time
makes no difference.
~fr. Horan: "\Vhat I want to do is to introduce this evidence
as to the boxes, introduce them subject to a determination
of what manner they \Vere cut.
~fr. Swayze: I would object on the ground that they have
not been linked to this defendant.
Mr. IIoran : Well, in any event, \Ve are not going to require that we put on the police officers to establish the chain
of custody'
~Ir. Swayze: No.
The Court: The chain of custody of the boxes is agreed
and stipulated to, but the condition is not?
Mr. Swayze: That's correct.
The Court: All right.
1\IIr. Horan: Very well, Your Jionor.
C\Vhereupon, the bench conference was ended and the following proceedings were held in the hearing of the jury.)
1\IIr. Horan: Sergeant Blamer.
'Vbereupon,
LORJ~N JOE BLAMER was called as a witness
on behalf of the Commonwealth, and having been
previously duly sworn, was examined and testified as follows:

page 90

~

DIRECT EXAMINATION
By Mr. Horan:
Q. \Viii you state your name and occupation to the jury,
please'
A. Sergeant Loren Joe Blamer, Fairfax County Police.
Q. And were you so employed on the 24th day of September, 1966?
A. I was, yes, sir.
Q. And 'vhat shift were you working that day'
A. T·welve to eight.
Q. That is 12:00 rnidnight to 8:00 in the morning¥
A. Yes, sir.
Q. Calling your attention to approximately four or thereabouts the n1orning of that day, you were-do you recall
wh~ere you were at that time'
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A. Yes, sir.
Q. And \vhere 'vas that Y
A. Braddock Road, Fairfax County.
Q. And in what part of Braddock Road were you at approximately 4:10 Y
A. At 4:10 a.m., I was at the phone booth at
page 91 ~ Blevins store on Braddock Road.
Q. And who was there at that time Y
A. Mr. Blevins here and Roger Watson.
Q. And, \vhat did you do at that time?
A. I pulled into the lot due to the unusual hour and two
boys in the phone booth. I stopped to see what the trouble
was. As I approached the phone booth I saw the two boys
inside the booth and upon-in the light of the phone booth
and the light frmn my vehicle and the lights in the area I
could see what was apparently blood on Mr. Blevins' clothes,
hands.
Q. 'Vould you tell the jury \Vhere that blood was on his
clothing and person Y
A. On his clothing was the right sleeve of the shirt \Vas
considerable blood, the right pants leg, and on his sneakers
he had on, tennis type shoes.
Q. Sergeant Blamer, I show yon these objects and ask you
if you can identify them Y
A. All of these clothing are marked in one way or another.
This rigl1t here is my initial on the shirt tail.
Q. And what is that shirt Y
A. I would call it, it \Vas a faded green shirt, called a
faded green or a gray shirt.
Q. Was that shirt worn by the defendant?
A. That was the shirt, yes, sir, that I obtained from hun
later on, yes, sir.
page 92 ~ Q. And this object here 1
A. This is the pair of pants that he had on at.
the tilne identified by my initial on the inside of the belt.
Q. And these itemsY
A. These are the sneakers, tennis type shoes he had on
identified by my initials on both of them on the soles of the
shoes.
Mr. Horan: Your Ifonor, I would like these marked for
identification, and I would move their introduction into evidence at this time.
:hfr. Swayze: No objection.
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The Court: Is there a stipulation to be entered into Y Mark
them all together as the clothing of the defendant. It will be
received as Common,vealth's Exhibit No. 19, the shirt, the
pants, and the sneakers as a group.
(Whereupon, the items referred to were marked for identification as Coinmon,vealth's Exhibit No. 19 and were received
in evidence.)
Mr. Horan: Your Honor, it is my understanding that Mr.
Swayze will stipulate to these, that these were in Police
custody during the interim period of time until the date of
trial.
Mr. Swayze: That is correct.
.
The Court : Was there a further understanding 7
~Ir. Swayze: We 'vould also admit, Your Honor,
page 93 ~ that the blood on there is from the body of the
deceased.
The Court: All right. It will be received as the clothing
of the defendant with certain markings of blood being the
blood of the deceased.
By Mr. Horan:
Q. Now, Sgt. Blamer, did you indicate-would you indicate
to the jury where this blood was?
A. It was on the right sleeve of the shirt.
Q. '¥hereabouts on the right sleeve, sir'
A. Right down here along in this area here. (Indicating.)
Q. And anywhere else?
A. On the right-well, there were spots of blood elsewhere
on the shirt, but the concentration of blood 'vas do,\7Jl on the
right sleeve, on the right upper part of his pants legs, and
on the tops and sides of his tennis shoes.
Q. All right now, what occurred after that, after you observed the defendant there?
A. I talked to him about the presence of blood on his
clothing and his statmnent was that he had been involved in
a fight. On closer examination, the backs of his hands on
both hands was covered, caked with blood and he clahned that
he had a nose bleed. Upon looking at his face, he had no
blood whatsoever on his face. I asked hin1 'vhat-how he
accounted for the blood on his hands and not on his face and
none on the front of his shirt, and his statement
page 94 ~ 'vas that he 'vashed in a mud puddle. I asked
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him why he didn't wash the blood off his hands if
he washed it off his face and.he didn't l1ave anv answer.
Q. And 'vhere did you go after that?
"'
A. I talked to ~Ir. Blevins and Mr. 'Vatson at the phone
booth. Momentarily, as I pulled up, I called another car as
I pulled up to assist me that was supposed to he in the area,
and at this tirne another vehicle drove up to the phone booth
and Mr.·Watson got in the car 'vith the woman, I presume his
mother, to go home. Mr. 'Vatson was dressed in dark clothing and his clothing 'vasn't deranged in any way.
Q. And did there come a time when you left Blevins store 7
A. Yes, I talked to Mr. Blevins and I asked him if he 'vould
mind going to the scene of this murder with us where a n1an
had been beat to death and he stated he had nothing to hide
and he would be glad to go with me.
Q. And did he, did he go with you?
A. Yes, sir. We rode down to l(incheloe Road.
Q. Did there come a time you took him homeY
A. Yes, sir. After talking to Detective Sanders and myself there, and he agreed to let us have his clothing for
chemical analysis. lie said he had nothing to hide in the line
of the blood on his clothing. At this time I brought him back
home. He stepped inside the door nearest to Bradpage 95 ~ dock Road and handed me back out his clothes
which I, in turn, put in a plastic and turned over to
our identification officer, Lee Hubbard.
Q. Did he tell you ho'v this nose bleed happened?
A. Yes, sir. This nose bleed was supposed to be the result
of a fight on Ruby Drive.
Mr. Swayze: Your Honor, I think we have already gonl~
over it hvice.
The Court : What is the purpose?
Mr. Horan: I don't recall him saying where the alleged
fight took place. I agreed that he testified with reference
to the nose bleed resulting fron1 a fight, but I don't think
I have gone into 'vhere this occurred.
The Court : I don't believe he has.
Mr. Swayze: If he wants to ask hiln where it was, I have
no objection.
By Mr. Horan:
·Q. Where did you say?
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A. Allegedly this fight took place on Ruby Drive, which is
ahnost in front of the location where I picked him up.
Q. Did he tell you any particular location on Ruby Drive Y
A. l-Ie said he didn't know exactly where, no, on Ruby
Drive.
Q. And isn't it a fact that Ruby Drive intersects with
Braddock Road at a T intersection Y
page 96 ~
A. '11 hat's correct, sir. Aln1ost. across from
where the phone booth is that he 'vas in.
~Ir.

Jioran: No further questions, Your I:Ionor.
CROSS EXAJ.\iiiNATION

By ~lr. Swayze:
Q. 1\t[r. Bla1ner, you left ~Ir. Blevins at 'vhat time Y
.~. At his home, sirY
Q. Yes, sir.
A. I would say at approxin1ately 5 :30.
Q. This was in the n1orning Y
A. Yes, the a.n1.
Q. '\Then you observed the boy in the phone booth, could
you tell whether or not he had any alcohol on his breathY
A. The subject had apparently been drinking, yes, sir.
Q. 'Vas he able to talk clearly to you at that timeY
A. Yes, sir.
Q. Now, you invited him to get in the cruiser and go 'vith
von'¥
· A. That's right.
Q. And he was not put under arrest Y
A. No, sir.
Q. And you.took him on down to the scene?
A. That's right, yes, sir.
Q. Did you take him ont of the cruiser at the scene Y
A. No, sir. lie was never out of the cruiser.
page 97 ~
Q. Did you show him the area where the body
was at that time?
.A. lie 'vas 150 to 200 feet from the scene with a panel truck
and two other trucks parked right in front of him, and l1e
was never able to view the scene, no, sir.
Q. Did you ask him to get out of the cruiser at any time?
A. No, sir.
Q. Did you attempt to interrogate him any further at the
scene?
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A. ·Other than the blood on his clothing and the fight, that
was what I interrogated him about, yes, sir.
Q. You asked him those questions back at the phone booth,
I take itY
A. Yes, sir.
Q. Did you attempt to interrogate hin1 any further at the
scene where the body was?
A. We talked to him about the presence of the same blood
on his clothes, Detective Sanders and myself, and that's
where in the presence of Detective Sanders he agreed for
us to take his clothes for blood-alcohol analysis. Detective
Sanders advised him orally of his rights to an attorney and
so forth, and he stated again that he had nothing to hide and
we could have the clothes.
Q. And he did give you the clothes 7
page 98 } A. That's correct.
Q. And he was not uncooperative 'vith you?
A. No, sir.
Q. Now, what time was it that you saw him again on the
same dayf
A. When I reported back to duty at approximately 3 :30
that day over at Police IIeadquarters.
Q. And 'vhat time was it that you went to Mr. Blevins'
homeY
A. vVhichQ. Didn't you go again to the defendant's home?
A. Not after I took the clothes from him in the 1norning,
no, sir.
Q. You didn't see him any more?
A. "\Veil, I have seen him at the trial and I have seen him
at the store.
Q. You didn't see him that day any more Y
A. Over in the police building w·hen he was over there, yes,
sir.
Q. Wl1at time was that?
A. '¥ell, I had a short change that day. I got off at eight
o'clock in the morning and back at four that evening, and
when I was coming back on at four that evening, he was
there along with the other four involved.
Q~ Now, he 'vas brought into police headquarters
page 99 } then, in your presence, on the same day that this
affair took place 7
A. I was present, yes, sir. I'll put it that 'vay.
Q. What officer of the Fairfax County Police brought Mr.
Blevins to l1eadquarters Y
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A. I have no idea, sir. I wasn't on duty.
Mr. Swayze: All right, that's all.
RE-DIRECT EXAMINATION
By Mr. lloran:
Q. Ho'v long. from ten minutes after four was it until you
took him home was defendant in your company?
A. I would say approximately an hour or an hour and a
half.
Q. And when he was at the scene, did he recognize anything down there'
A. He made no other statement to us other than he still
maintained that he was in a fight 'vith somebody in a dark
car on Ruby Drive, and this is where the blood and all came
from.
Mr. Horan: No further questions.
Mr. Swayze: I have no further questions.
The Court : Is he free to got
Mr. Swayze: Yes, sir.
The Court: You are free to go, sir.
(Witness excused.)
Mr. Horan: Would Your Honor indulge me for one
moment?
page 100 ~ Dr. Cooper will be my next witness.
The Court : Swear the witness, please.
(Whereupon, the 'vitness was duly sworn by the Clerk of
the Court.)
Whereupon,
CLAUDE EVERETT COOPER, M.D. was called as a
'vitness on behalf of the Common,vealth, and having been
previously duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Horan:
Q. Doctor, would you state your name and occupation,
please!
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A. Claude Everett Cooper. I am a Doctor of Medicine.
Q. And have you any connection 'vith Fairfax County?
A. I was appointed as a County Medical Exa1niner in 1951
and have been acting in that capacity ever since.
Q. Now, Doctor, would you tell the jury some of your
schooling and experience 'vith reference to your capacity as
a medical examiner?
~Ir. Swayze: Your Jionor, I 'vill admit to Dr. Cooper's
qualifications. He is certainly qualified to speak on the subject.
The Court : All right.

By Mr. lloran :
Q. Now, Doctor, calling your attention to the
early 1norning hours of September 24th, 1966, did
you have occasion to go to l{incheloe Road, Route 641, south
of Clifton, in the County :
A. Yes, sir.
Q. Will you tell the jury what you observed at your
arrival on the scene?
A. I was called by the Police about 2:00 a.m. stating there
was a body in a roadway out toward Clifton. I arrived there
about 3:00 a.m. On the way there I passed a burning car,
probably a mile or so from the body. 'Vhen I got there,
the decedent 'vas identified to me as a Greer Franklin IIolvpage 101

fi~d

~

w

Q. And later on that day, did you have occasion to perform an autopsy on the body of the deceased Y
A. Dr. Enos autopsied the body. I was present at the
autopsy.
Q. Now, I show you this, Doctor, and ask you if you
recognize that?
A. That is a copy of the original autopsy report.
Mr. Horan: I would offer this into evidence at this time,
Your Honor.
The Court: The report of the autopsy-is there any objection Y
Mr. Swayze: No, Your Honor.
The Court: It will be received as Commonpage 102 ~ wealth's Exhibit No. 20.
(Whereupon, the report referred to was marked for identi-
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fication and received in evidence as Commonwealth's Exhibit
No. 20.)
By Mr. Horan:
Q. Doctor, will you tell the jury what the results were,
what detenninations you made as a result of the autopsy?
A. The prime, the immediate cause of death was multiple
lacerations or tearing of the brain, secondary to many compound comminuted fractures of the skull. In other \Vords, the
skull was crushed in many pieces and then as a result of th<-~
forcing blows, the brain had several lacerations down it ·which
\Vere incompatible with life.
Q. Now, Doctor, \vhat were the physical characteristics of
this man, he height and \Veight Y
A. He was approximately 64 inches tall, \Veight about 150
pounds, had black hair and blue eyes.
Q. And what-.you say these lacerations, Doctor, how many
lacerations did you find on his person'
A. He had five good-size lacerations over the scalp area.
He had another laceration on the right side of his neck, and
then he had one 1nore laceration just belo\V the shoulder bone
on the right side. Then he had multiple lacerations compatible 'vith finger nail scratches on his face tl1at were not
actually lacerations as such.
page 103

~

~Ir.

!loran: You 1nay inquire, 1\IIr. Swayze.

C~OSS

EXAMINATION

By Mr. Swayze:
Q. Doctor, \Yas there any injury to the 1nan's chest and
the region belo\v the head f
A. Yes, he had a laceration two and three quarters inches
to the right of the mid-line, just below the right clavicle,
collar bone, measuring one and a half by a half inch.
Q. vVould that be compatible \Vith an object being punched
into the man T
A. I would think so, or striking, being struck \vith a hlnnt
instrument.
Q. Had his throat been cut?
A. He had a gaping laceration of the neck on the right side,
two and a half by-inches by one inch.
Q. Could you show us about where that was, Doctor?
A. Yes, sir. If the chin is here, the laceration \Vas roughly
in this area here on his neck. (Indicating.)
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Q. About how long was it again Y
A. Two and a half inches.
Q. Would that be again a blunt instrument Y
A. Sir?
Q. Would that have been caused from what you were able
to observe by a blunt instrument?
. A. I would say so, yes, sir.
page 104 ~ Q. Now, all of these lacerations that you say
would be compatible with a blunt instrument¥
A. Yes, sir.
Q. It didn't appear that a knife had been used'
A .. No, sir.
Q. Now, I believe the autopsy report indicates that there
had been an injury to the noseY
A. Yes, sir. He had a fractured nose.
Q. Now, the type of injury you sa\V to his nose, would that
cause bleedingY
A. Oh, yes, sir.
Q. As a matter of fact, it might cause profuse bleeding?
A. Yes, sir.
Q. Would the blow to the nose have been a fatal blow,
Doctor?
A. No, sir.
Q. The fatal blows were the blows, were the onesA. The ones on his scalp, yes, sir.
Mr. Swayze: That is all I have.
RE-DIRECT

EXA~IINATION

By Mr. Horan:
Q. Doctor, those other blows wou1d cause bleeding, too,
would they not Y .
A. SirY
Q. The blo\vs to the top of the head would
page 105 ~ cause bleeding too, would they not Y
A. Oh, yes, they would cause profuse bleeding.
Scalp wounds always bleed very profusely.
Mr. Horan: Nothing further.
The Court: You are free to go.
(Witness excused.)

Glen D. Blevins v. Commonwealth

55

lJforice J. Stack, Jr.
Mr. Horan: Mr. Stack. He hasn't been sworn.
("\Vbereupon, the witness was duly sworn by the Clerk of
the Court.)
Mr. Horan: Your Honor, may I have a short. recess? I
have one exhibit that I don't l1ave here. I apologize to the
Court.
The Court: It is in vour office?
1.1:r. Horan: I hope so. It might still be in the Property
Room.
The Court: OK, get it as quick as you can, please.
Mr. Horan: Your Honor, it is at Headquarters in the
Property Room. I have sent for it. I think if the Court 'vill
allow me, I'll proceed, and if it is not here on time, 'vill you
give me a recess until it can get here Y
The Court: You ordered it to be brought up Y
Mr. Horan: Yes, sir, Your Honor.
The Court: It should only take about five minutes to get
here. Do you need this 'vitness to prove the exhibit Y
Mr. I-Ioran: Yes, Your Honor. I'll need this
page 106 ~ 'vitness, but I can proceed.
The Court: Go ahead.
\Vhereupon,
MORICE J. STACK, JR. was called as a 'vitness on behalf
of the Con1monwealth, and having been p1·eviously duly sworn
was examined and testified as follows:
DIRECT EXAMINATION
By :hfr. Horan :
Q. Will you tell the jury your name and occupation, please!
A. My nan1e is Morice J. Stack, Jr. I mn a Special Agent
at the Federal Bureau of Investigation.
Q. And, ho'v long have you been with the Bureau 1
A. Approximately six years.
Q. And what are your duties?
A. I am assigned to the laboratory maintained by the
Federal Bureau of Investigation in Washington, D. C.
Q. And what do you do at the laboratory1
A. l\{y specific assignment is in the physics and chemistry
section of this laboratory 'vhere I conduct tool mark examinations on evidence.
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Q. \Vill you tell the jury of what tool 1nark examinations
consist~

A. Well, 'vhen you look at a tool it has a
specific form, shape, whether it be a pry bar or
a monkey wrench or whatever it might be, this
particular shape 'vas given to it during a number of machining operations or operations of one sort or another to produce the particular form. Each of these operations leaves
an indelible, and individualistic character to this particular
too. It is individual because the very tools which are shaping
the object are themselves changing continually. By that I
mean that in the final operation of sharpening a tool where·
an individual craftsn1an is sharpening a file or a grinding
stone, this file or this grinding stone is changing through the
wear that is produced simply in perforn1ing the function it
\Vas 1nade to do. In other words, you could take a man from
one of the large tool plants 'vho actually operates the sharpening of a tool, and you could give him this room full of steel
bars and he could no rnore reproduce microscopically the same
n1arks twice than fly. It is just not possible for this tool to
reproduce the same marks.
So, the object itself changes frmn object to object. Coupled
\Vith this is the use and abuse to which this tool is given,
whether it is dropped, whether it is banged, ho\V old it is,
ho'v 1nany tilnes it has been e1nployed in the specific duty
it was rnade for, and all of these tend to give it an individual
character such that when this tool is used on another object
it will leave on that object a mark which can be identHl.ed
with that tool to the exclusion of every other
page 108 ~ too. It is a n1ark that is rnade by one particular
tool and the determination that is possible is
that this particular tool 1nade this particular mark to the
·
exclusion of all other tools.
Q. Now, sir, 'vhat is your educational background 7
A. I have a degree in civil engineering from the University
of l{ansas. 'Vhen I was assigned to the laboratory I underwent a year's training under the direct and daily supervision
of an exarniner with 25 years' experience in this particular
field of tool marks identification. I have conducted hundreds
of examinations on n1y own responsibility in this field, testified in state and Federal court as to the results of 1ny examinations.
Q. Now, would you, sir, step down here and examine Commonwealth Exhibit No. 18 and No. 17 7 That's Comn1onpage 107

~
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\Vealth No. 17, and 18. (Indicating.) Now, do you recognize
that object 1
A. Yes, sir, I do.
Q. Now, frorn whom did you receive those T
A. I personally received these from Corporal D. L. Hubbard of the Fairfax County Police Department on September
the 27th of last year, 1966.
Q. And would you describe to the jury the condition of
each exhibit, 17 and 18, when you first saw them T
A. They were not in this condition. I removed the door,
and I cut out this portion that you see l1ere in
page 109 } order to facilitate the laboratory examination. It
\Vas necessary for me to use rather specialized
pieces of optical equipment and this just \Vill not fit under it.
It is a nonnallaboratory practice to cut out and remove those
areas which have, in the examiner's opinion, marks of value so
that they may be compared under the optical equipment.
Q. And you have referred to Commonwealth's Exhibit No.
18. No,v, Commonwealth's Exhibit No. 17, will you tell the
jury \Vhat the condition of that mail box \Vas when you first
Sa\V it?
A. At the time I received this particular exhibit this piece
was in place, the end was not fir1ny attached, hut it was still
attached. I pulled this off manually. I didn't have to cut it
off, but it was in smnewhat of a state of disrepair at the
tinte I received it. liowever, this portion that is missing was
cut out by 1ne in the laboratory.
~Ir. lloran: Your Honor, I \Vould ask that this be rnarked
for identification as Commonwealth's exhibit at this time.
~Ir. Swayze: You can so mark it.
The Court: It \Vill be Common,vealth's Exhibit No. 21 for
iden tificati on purposes.

('Vhereupon, Comrnonwealth's Exhibit No. 21, which is an
ax, was marked for identification purposes.)
By 1\Ir. Horan:
Q. No,v, sir, I show you this, Commonwealth's
page 110 } Exhibit No. 21, and ask you if yon recognize
that?
A. Yes, sir. Comrr10nwealth's Exhibit 17 and 18 I recognize
externally based on the laboratory designation K3 which I
placed as well as my initials on the wrapper.
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The Court: You are speaking of 21 now?
The 'Vitness: Yes, sir. I also received this particular object which I have identified as K3 MS, Commonwealth's
Exhibit No. 21. I received this from Corporal Hubbard on the
27th of September, 1966.
Mr. Horan: Your Honor, at this juncture I move to introduce all of these items into evidence, 21, 17 and 18. I
lmderstand that yon have no objection to the custody of these,
Mr. Swayze!
Mr. Swayze: No objection as to the chain of custody. However, I do object to the introduction of this evidence until
such time as they are shown to have some connection 'vith
this defendant.
The Court: I think the chain of custody has been stipulated
to. The chain of condition has been testified to as to both of
these boxes and their parts. I will allow both of those into
evidence. IIowever, as far as Commonwealth's Exhibit No.
21, the ax, there is no chain as yet as to where it 'vas obtained
from, from whom.
Mr. Horan: Your Honor, I will-may I then introduce
these at this time subject to being tied in later?
page 111 ~ The Court: Well, why not do it at that time Y
Mr. Horan: Very well, Your Honor.
The Court: I'll allo'v 17 and 18 as to the chain of custody
and condition having been proved.
(Whereupon, Commonwealth's Exhibits Nos. 17 and 18,
previously marked for identification, were received in evidence.)
Mr. Swayze: Your Honor, let the record sho'v my exception
to that on the grounds that it has not been adequately tied
into the defendant.
The Court: Ultimately it may not be, l\1:r. Swayze. But
at this point I have to move that it has been proved, the
chain of custody and condition of the items.
By Mr. Horan:
Q. Mr. Stack, I would ask you to tell the jury 'vhat. examination you made of tl1ese objects and 'vhat results or conclusions
you arrived at~
A. May I ask you a question, sir 1
Q. Yes.
A. Inasmuch as the ax has not been introduced, may I
refer to it'
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Mr. Horan: Your I-Ionor, at this time can 've have him
refer to the subject in connection with all of these¥
The Court: All of this is going to be subject to connecting
it up. I 'vill allow him to testify as part of the chain of
evidence of what he did.
page 112 ~ The Witness: The tool n1ark type of examination I conducted on Commonwealth Exhibit 17
and 18, the two mail boxes, specifically directed to determining if there are any marks on these 1nail boxes 'vhich can be
specifically identified as having been produced by the ax
which was submitted along with them, Commonwealth's Exhibit 21, I performed such an examination on various marks
on these two mail boxes and my conclusion was that the
damage to these mail boxes-that there 'vere marks present
produced by this particular ax, Common,vealth's Exhibit 21.
Mr. Horan: I have no further questions.
Mr. Swayze: I have no questions.
The Court : You have no questions?
~ir. Swayze: No further.
The Court: Do you have any further need of this 'vitness Y
Mr. Horan: No, sir.
The Court: You are free to go.
The Witness: Thank you, sir.
('Vitness excused.)
The Court : Call your next witness, please.
Mr. Horan: Mr. Johnson.
Whereupon,
JEROME P. JOHNSON was called as a witness on behalf of the Commonwealth, and having
been previously duly sworn, was examined and
testified as follows :
page 113

~

DIRECT EXAMINATION
By Mr. Horan:
Q. Have a seat up there, Mr. Johnson. Will you tell the
jury your name and address Y
A. What's thatY
Q. Your name and address Y
·
A. Jerome Johnson, Fairfax, Lincoln Park.
Q. Say that again.
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A. My name is Jerome Johnson. I live at Lincoln Park,
Fairfax.
Q. Is that out near Blevinstown T
A. Yes, sir.
Q. Do you know the defendant, Glen Blevins?
A. Yes, sir.
Q. Now, how long have you known him'
A. Well, I don't kno'v exactly, but quite a 'vhile.
Q. Quite a 'vhile?
A. Yes.
Q. And on the 24th of September, wl1ich 'vas a Saturday
morning, at about three in the morning, were you at home1
A. Yes, sir.
Q. Did there come a time that }fr. Blevins came to your
house?
page 114 ~ A. Yeah, he was there.
Q. And tell the jury 'vhat happened, 'vhat he
said.
A. 1Vhen he come by and he said-

The Court: \Vill you turn and face the jury? They can't
hear yon.
The \Yitness: lie said that l1e had been do'vn to Clifton
to a party and some guy got after hin1 'vith a rifle and he
said he take the rifle and hit hhn with it and he co1ne by and
asked Ine would I take hi1n to Seven Corners, he wanted to
pick up son1e money. I told hiln I didn't have any car and my
son had to go to work with it the next 1norning and I didn't
have no way to take him.

By !'Ir. Horan:
Q. Did you say he said someone had shot at him 'vith a
rifle f
A. No, he said son1e guy come out 'vith a rifle.
Q. Come out with a rifle?
A. Yeah.
Q. Then he took the rifle?
A. And hit him. Tl1at's 'vhat he said.
Q. And hit him?
A. Yes.
Q. Did you notice. anything unusual about his clothing,
Glen's clothing?
A. Well, not a whole lot, no, sir.
page 115 ~ Q. Did yon see anything on his clothing?
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A. Vvell, he had some blood on his clothes, blood
on his clothes.
Q. He had blood on his clothes Y
A. Uhhuh.
Q. And did he leave your house¥ Do you recall Glen leaving¥
A. He was-when I 'vent back to bed he was out there in
the car talking to another boy.
Q. Pardon Ine, I didn't understand.
A. When I went back to bed he was out in the car talking
to another boy. I don't recall what ti1ne he left.
Q. Was there anyone \vith Glen?
A. Yes, another fellow with hin1. I didn't know the other
fellow.
Q. You don't know the other fellow¥
A. No, sir.
Q. Did any cars come past¥
A. Only the one, and they stopped in the yard.
Q. And they stopped in the yard?
A. Yes, sir.
Q. And did he say why he wanted to go to Seven Corners 1
A. l-Ie said he wanted to get some money down there from
·
a friend.
Q. Get so1ne money from a friend¥ Did he say
page 116 ~ what else he was going to do 1
A. No, sir, he didn't.
Q. All right, did you say-strike that-how long \Vas he
at the house, 1\lr. Johnson, while you-before you sa'v hin1
go out to the carY How long had he been at your house T
A. Oh, he didn't stay there nwre than an hour, an hour
and a half, or something like that, if that.
Q. And all he said was thatJ\IIr. Swayze: Now, Your Honor, I object to Counsel continning to rephrase what he said. The jury heard what he
said.
The Court: Sustained.
Mr. Horan: Very \veil, Your Honor.
By Mr. Horan:
Q. Did he say whether or not the man was alive T
A. No, sir, he did not.
Q. Did he say anything at all about that Y
A. No, sir.
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Mr. Horan: You may inquire, Mr. Swayze.
CROSS EXAMINATION
By J\1:r. S'vayze:
Q. Mr. Johnson, how old are you'
A. Fifty-six. ,
Q. And how long have you known this boy f
A. Well, I wouldn't know right offhand. But
page 117 ~ I have known hiln most of his life since he was
a right small fellow.
Q. He was a little fellow?
A. Yes.
Q. Do you know his daddy Y
A. Yes, sir.
Q. You know the 'vhole family, don't you Y
A. Yes, sir.
Q. As a 1natter of fact, you don't live far away from 'vhere
they live!
A. No, sir, I don't.
Q. You both live in the same community then Y
A. Yes, sir.
Q. Now, how many people live at your houseY
A. Nine of us.
Q. NineY
A. Yes, sir.
Q. .And ho'v many rooms in your house Y
A. Six.
Q. Now, on this particular night, how many people were
there at your house?
A. I think about three of my boys 'vas out that night. I'm
not sure. There was two that had to go to work, the rest
of them was out, but 'vasn't more than four or five of us home
at the time.
Q. Four or five people there Y
page 118 ~ A. Yes.
Q. Were they all men Y
A. No. I mean, just my wife and daughter was there, and
two of the boys.
Q. All right, you, your wife, your daughter and two boys.
A. Yes.
Q. That would be five people Y
A. Yes.
Q. Was anybody sleeping out in the yard Y
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A. No, sir.
Q. In a car maybe?
A. Oh, was a boy cmne in-a boy come in while he was
in the house and he didn't get out of the car, he was sleeping
in the car. He didn't get out.
Q. "\Vas that one of your boys?
A. No, sir. That 'vas a boy that worked with my boy.
Q. Now, where you sleeping on that night, Jermne?
A. I was in my bedroom, in bed that night.
Q. Is that on the first floor?
A. Yes.
Q. This is a one-story house, isn't it?
A. Two stories.
Q. Two stories?
A. Yes.
page 119 ~ Q. All right, there ca1ne a knock on the door,
is that right 7
A. Yes, sir.
Q. Who went to the door?
A. My son.
Q. And did you hear the knock?
A. No, I didn't hear the knock, but I heard them talking
and I got up to see what it was all about.
Q. Now, when you 'vent to the door, what did you see?
A. Well, he was talking to my boy at the time, and then
he come in the room where I was and sit down and talked
with me.
Q. You are talking about Glen came into where you were?
A. Yes.
Q. And did you get out of bed?
A. Yes, sir.
Q. Now, was there anybody in the room other than you and
Glen when this conversation took place Y
A. Just him and his friend.
Q. All right, would you know that friend again if yon saw
him?
A. Yes, sir.
Q. You don't know what the man's narne is now?
A. No, sir, I don't know his name. Never did know his
name.
page 120 ~ Q. "\Vas it a young white boy!
A. Yes, sir.
·
Q. And what 'vas it he 'van ted you to do for him Y
A. He asked me di~ I have any transportation I could
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take hin1 down to Seven Corners. He said he needed some
1noney and could get some down there if I could get him down
there.
Q. Was there any discussion about gasoline for the car?
A. Well, he told me he had run out of gas and I guess that
was 'vhy he was 'valking.
Q. He said he had run out of gas Y
.~. Yes, sir.
Q. Did he say 'vhere he left his car~
A. He didn't say exactly where he left it.
Q. Did he ask you for a can or a hose?
A. No, sir.
Q. Did he ask you for any gasoline?
A. No, sir.
Q. Just asked for some 1noney Y
A. Just asked 1ne to take hi1n to Seven Corners so he
could get some 1noney.
Q. Oh, he said tl1at you would take him to Seven Corners
and he would get some money?
A. Yes, sir.
Q. 'Vhat was he going to get the 111oney for?
A. What is that?
page 121 ~
Q. 'Vhy was he going to give you some Inoney Y
A. He wanted 1ne to take him to get some
money himself.
Q. l-Ie "ranted you to take him to Seven Corners to pick
up some n1oney, is that it?
A. That's 'vhat he said, yes.
Q. What did you tell him about that?
A. I told him I didn't have no ear and my hoy had to go
to work in a fe'v minutes and I couldn't use his car.
Q. And 'vhat did he say7
A. Well, I told him to talk to my boy and it was up to
him, and the boy 'vouldn't answer him 'vhen he called him.
Q. So he wasn't trying to hold you up or anything like that,
was heY
A. No, sir.
Q. Perfectly friendly call?
A. Yes, sir. Yes, sir.
Q. You weren't angry \vitl1 him Y
A. No, sir.
Q. Now, you noticed some blood on his clothes, is that
correct?
A. Yes, sir.
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Q. Did you ask him about that Y
A. No, sir, I didn't.
Q. He just told you T
A. No, he didn't say anything about the blood
page 122 ~ being on his clothes. He just talked to me about
going to Seven Corners and he told 1ne about
hitting the man. Fie didn't say anything about the blood.
Q. "'\Vell, how did it happen to come up that he told you
that he had been in this fight?
A. I asked hirn what was wrong and he said he had to go
do\vn to Seven Corners to get some money, that he had got in
son1e trouble, and I asked hitn what was wrong and he told
me.
Q. l-Ie said what?
A. I asked him what was wrong.
Q. Yes?
A. And he up and told me that somebody had brought a
rifle on him and he taken and hit the 1nan 'vith it.
Q. Now, had anybody been drinking at your house that
evening~

A. "'\Vell, I couldn't say that because n1y boys had come
in-well, hadn't. been in too n1uch longer before he come
in, and one of them drinks, but I 'vouldn't say for sure
w·hether he was or not.
Q. A couple of your boys had been drinking?
A. Yes. But. I don't know that for sure because I was in
bed when they come in.
Q. Were you drinking any that night?
A. No, sir.
Q. None at alH
page 123 ~ A. No, sir, I 'vasn't drinking anything.
Q. I-Iad Glen been drinking any that night?
A. "'\Yell, he-I couldn't tell it on hin1. lie didn't act as if
be was.
Q. Now, yon say Glen said he got into a fight with this
1nan that had the rifle~
A. 'Veil, I asked him and he said-he didn't say nothing
about the fight, he said he had taken the rifle and hit him.
Q. l-Ie took the rifle and hit him?
A. That's what he told n1e, yes.
Q. You are sure that's what he said and all he said Y
A. That's what he said, that's all he said to 1ne.
Q. No more?
A. Yes, sir.
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Q. All right.

1\tir. Swayze: That is all.
Mr. Horan: No further.
The Court: Can this 'vitness be excused?
Mr. Swayze: Yes, Your Honor.
~{r. Horan: Yes, Your Honor.
The Court: You are free to go.
(Witness excused.)
The Court: Call your next witness, please.
Mr. Horan : Would Your Honor indulge me with a short
recess?
page 124 ~ The Court: "\Ve 'vill take a five-minute recess.
(Short recess.)
page 125

~

The Court: Let the record sho'v the defendant
is present in person with his attorney and the
Commonwealth by her attorney.
Mr. Horan: Roger "\Vatson.

Whereupon,
ROGER A. WATSON 'vas called as a 'vitness for and on
behalf of the Commonwealth, and having been previously
duly sworn was exa1nined and testified as follows :
The Court: Have you been
1\{r. Watson: Yes, sir.

sworn~

DIRECT EXAMINATION
By Mr. Horan:
Q. \Vill you tell the jury your name and address, please Y
A. Roger Watson, 11401 Popes llead Road, Fairfax.
Q. Do you know the defendant?
A. Yes, sir.
Q. He is a friend of yours, isn't he?
A. Yes, sir.
Q. Were you with him on the night of September 24th,
1966?
A. Yes, sir.
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Q. And what time of night was it when you first 1net him 1
A. Oh, around 8 :00 or 9 :00. I am not sure.
Q. Where 'vas this?
page 126 ~ A. This 'vas at Joyce Farmer's house.
Q. Where is that located 1
A. On Braddock Road.
Q. Braddock RoadY
A. Uh huh.
Q. In the vicinity of the Blevins store 1
A. Yes, sir.
The Court: Will you talk in that direction for the jury?
The Witness: Yes, sir.
By Mr. Horan:
Q. Now, did you go with him someplace after that!
A. Yes, sir.
Q. And where did you goY
A. To Fairfax Bowling Alley.
Q. And 'vho 'vas with you T
A. Belvin Penny and Glen Blevins.
Q. And when you got to the bowling alley, did you meet
anyone there~
A. Yes, sir. Doc Gadd and John 1\fonroe.
Q. And who else?
A. John ~Ionroe.
Q. All right, and 'vhere did you go after that?
A. To the drug store, Drug Fair.
Q. And what did you do at the Drug FairY
page 127 ~ A. Got a case of beer.
Q. And whose car were you in f
A. Glen's father's.
Q. "\Vhat kind of a car was it f
A. Rambler station 'vagon.
Q. All right. After you left the Drug Fair, 'vhere did you
gof

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Top's Drive-In.
Which Top's f
Fairfax Circle.
All five of you Y
Yeah.
All right, then after you left Top's, 'vhere did· you go 1
Social circle.
And what happened at the social circle?
Well, 've got into a little scrape up there, so we left.
All right. And after you left, 'vhere did you go?
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A. Just riding around, I don't remember exactly where.
Q. Did there come a time when you went by your house?
A. Yes, sir.
Q. I show you this ax, do you recognize it Y
A. Yes, sir.
Q. Is that your ax?
page 128 ~ A. This is mv father's ax.
Q. It is your father's ax?
A. Yes, sir.
Q. Did you pick that up that night?
A. Yes, sir.
Q. And put it in the car with you?
A. Yes, sir.
Mr. Horan : I would like to offer this into evidence, Your
Ifonor. It would be Commonwealth's Exhibit No. 21 at this
time.
l\{r. Swayze: No objection.
The Court: All right. It 'vill be received as Commonwealth's Exhibit 21.
(Whereupon, the ax referred to was received in evidence
as Common,vealth's Exhibit 21.)
By Mr. Horan:
Q. After you picked up the ax, 'vhere did you go?
A. Just riding around old back roads.
Q. By Clifton?
A. Up by that 'vay, yes, sir.
Q. All right now, did there come a time when you went
·
down to Bull Run Marina?
A. I don't remember that, sir.
Q. You don't remember thatt
A. No, sir.
page 129 ~ Q. Did there con1e a time when anyone ca1ne
along while the car was stopped, Glen's car?
A. Yes, sir.
Q. All right no,v, tell the jury what happened when he
came along.
A. vV ell, a car pulled up in hack of us and a 1nan standin·g
next to the 'vindo'v 'vith a gun pointed and told everybody to
get out of the car into the headlights.
Q. N o,v, when you were stopped there, 'vhy were yon
stopped?
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A. Some boys had to urinate.
Q. vVho 'vas driving the car 'vhen you stopped there'
A. Glen.
Q. Glen Blevins?
A. Yes, sir.
Q. And did there come a time anyone got out of the carY
A. Yes, sir. Glen, and Rudolphus Gadd and Penny got
out.
Q. W11ere were they seated in the car when you first
stopped thereY
A. In the front.
Q. And who was in the back?
A. Me and John Monroe.
Q. All right, Penny and Gadd and Blevins got out of the
carY
A. Yes, sir.
page 130 ~ Q. All right, and then you say this man came
along?
A. We were back in the car 'vhen he came along.
Q. Where 'vere you seated 'vhen he came to the carT
A. Under the steering 'vheel.
Q. 'Vell, did you get out of the. carT
A. No, I 'vent over the front seat and got underneath
the steering 'vheel.
Q. And this was 'vhile the other people were out of the
carT
A. Yes, sir.
Q. Do you know what they were doing while they 'vere out
of the carT
A. Urinating, I guess. I don't know.
Q. You don't kno'v what they 'vere doing?
A. No, sir.
Q. No,v, this man came up to the car and you said he had
a gun, a rifle Y
J.~. Yes, sir.
Q. And 'vhat happened Y
A. He ordered everybody out of the headlights, so everybody got out and we went to the headlights, and except for
John Monroe. lT e 'vas on the tight~hand side· in ·the back
Reat and he ·was having trouble getting'out.i lie WaS pretty
well loaded and he was stumbling in getti·ilg ;out on that side
and the man walked around to the back of the ca:r;
page 131 ~ and everybody was in the headlights, so when he
started around the right-hand side at the back,
the gun went off.
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Q. And where 'vas Monroe when the gun went off!
A. He was just getting out of the back door.
Q. Are you sure of that 1
A. Sure asMr. Swayze: Your lionor, he already answered the question. If he is trying to impeach him.
The Court: I think we will approach that when we get
there."
Mr. Swayze: Vvell, he answered the question. He asked
the question and he got an answer.
The Court: lie is just asking him whether or not he is
sure.
By Mr. Horan:
Q. All right, and what happened 1
A. The gun went off and I run do'vn through the 'voods.
Q. Now, you say the man was standing by the driver's
window in the car, right?
A. At the start. When the gun 'vent off he was at the
right rear bumper.
Q. What kind of car was that?
A. Rambler station wagon.
Q. What year, if yon know?
A. '59, I believe.
page 132 ~ Q. O.K. And you say you went off into the
woodsY
A. Yes, sir.
Q. Did you hear anything?
A. Yes, sir.
Q. 'Vhat did you hear?
. A. I heard fighting and I could tell there was scuffling up
there and then I could hear, "I have had enough," by the
man because I knew their voices.
Q. You knew their voices?
A. Yes, sir.
Q. The man said, "I had enough" 1
A. Yes, sir.
Q. All right. And 'vhat happened? Did there come a
thne when you went back to the car?
A. Yes, sir. I went back to the car. And soon as I got
back to the car I started to get on the driver's side and Glen
and Penny, David Penny, were just getting in-in the front
seat.
Q. Was anything said at that time?
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Yeah, Glen said, "We beat the hell out of him."
Did he say anything else~
I don't recall. I don't think so.
Then 'vhat happened Y Strike that~£r. 1-Ioran: Your 1-Ionor-you may inquire, Mr. Swayze.

A.
Q.
A.
Q.

page 133 ~
CROSS EXAJ\1INATION
By Sr. Swayze:
Q. :Mr. vVatson, how old are you Y
A. 21.
Q. And where do you live Y
A. 11401 Popes llead Road, Fairfax.
Q. Are you mnployed in some 'vay Y
A. Yes, sir. I 'vork for Site Engineering.
Q. Site Engineering?
A. Yes, sir.
Q. On this particular occasion, say the night before this
thing happenedA. Yes, sir.
Q. -what day of the 'veek 'vas it Y
A. I don't know.
Q. 'Vas it a Saturday night Y
A. It could have been.
Q. You don't remember?
A. I don't remember.
Q. 'Vho did you start the evening off with 1
A. Glen, and this was at the party.
Q. Now, whose party was that?
A. Joyce Fanner's.
Q. And 'vhere did that take place?
A. Braddock Road.
page 134 ~
Q. vVhat place on Braddock Road f
A. Just up frmn the store, Blevins Store, about
two blocks from the store.
Q. Now, 'vhen you 'vent to that party, what time was it~
A. I don't know for sure. Eight or nine o'clock.
Q. Just you and Glen 'vent to the party togetherf
A. No, they were at the party. I come to the party by
mvself .
..Q. I see. Who was at the party that you later wound up
withY
A. Well, there was Glen, Penny, Joyce Farmer, and a few
girls and a couple of other people.
Q. Did you have anything to drink before you went to the
party7
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A. Yes, sir.
Q. Ho\v much had you had to drink before you went to the
partyY
A. Well, I had been drunk for about three days before that.
Q. Now, when you went to the party, would it be fair to
say that you were intoxicated T
A. Yes, sir.
Q. Did you have anything to drink at the party?
.l\.. Yes, sir.
Q. \Vhat did you drink there?
page 135 ~ A. We drank two quarts of \vine.
Q. Did you drink two quarts of wine f
A. No, not by myself. Me, Gle~, and Penny.
Q. Whose wine \Vas itT
A. I don't kno\v \Vhose wine it was. It was at the party.
Q. How long did you stay at the party?
A. About 30 minutes.
Q. N O\V, \Vhen you left the party \Vhere did you go?
A. To get Glen's dad's car.
Q. Just a short distance away fro1n the party?
A. Yes, sir.
Q. No,v, who took the carT
A. Glen.
Q. And where did you go in the car?
A. Fairfax Bo,vl America.
Q. Did you have anything to drink at the bo,vling place?
A. I'm not sure. I think \ve had a couple of beers ther(~,
though.
Q. Did Glen have anything?
A. I believe so.
Q. No\v, \Vhere did you go from the bowling alley?
.l\.. To the Drug Fair, Fairfax Circle.
Q. Why did you go to Drug Fair T
.l\.. To get a case of beer.
Q. I-I ow much beer did you buy T
page 136 ~ A. One case.
Q. How many cans in that case?
A. 24.
Q. Y·..,Jere they the regular size beer cans, or large sizP,
or \Vhatt
A. Regular 12-ounce.
Q. How many boys \Vere with you at that point?
A. Five.
Q. Will you give their na1nes and their ages as you go
along!
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A. I'm not sure about the ages. Rudolphus Gadd, 22; Glen
Blevins, 19; Belvin Penny, 24; John Monroe, 21; myself, 21.
Q. vVhat did you boys do with the beerY
A. Drank it.
Q. vVhere did you n1eet up with Gadd and Penny¥
A. At the Bowl America.
Q. And ho'v about John Monroe? \Vhere did he come from?
A. Bowl America.
Q. \V ere these boys drinking when you met them?
A. Yes, sir.
Q. "\Vere they drunk?
A. They 'vere getting that way.
Q. Now, what did you do with the 24 cans of beer that you
·
bought at Drug Fair?
})age 137 ~
A. Drank it.
Q. Did all of you drink it 1
A. All of us.
Q. "\\There did you go from Drug Fair 7
A. Social Circle.
Q. How long 'vere you at Social Circle?
A. About 15 minutes.
Q. That's a dance hall up here near Centerville Y
A. Yes, sir.
Q. N o\v, you say you got in some kind of scrape up there Y
A. Yes, sir.
Q. Were you involved in that?
A. No, sir.
Q. Who was involved in that?
A. Glen Blevins and Tom !ion roe.
Q. vVho?
A. John Monroe's brother Ton1my and Glen.
Q. Did they have a fight?
A. No, it 'vas more or Jess an argument.
Q. And then you left?
A. Then 've left.
Q. Did you have anything to drink up there other than the
24 cans of beer 7
A. No, sir.
Q. Where did you go from Social Circle 1
page 138 ~ A. \Vent riding around, I don't know exactly
where, just old back roads.
Q. 'Vho was driving?
A. G1en.
Q. What was his condition by that time1
A. Drunk.
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Q. How do you kno'v he "ras 7
A. Well, he was running off the road all the time, he
couldn't drive.
Q. How many times did he run off of the road Y
A. I don't kno,v, a lot.
Q. Did that matter to you?
A. Not a whole lot.
Q. Vvell, whose idea was it to go to your house Y
A. All of us, I guess.
Q. \¥hat is it yon wanted to get at your house Y
A. Ax.
Q. 'Vhat did you want to pick that up for Y
A. We were going to chop a tree do,vn across the street.
Q. So, what did yon do 'vhen you got the ax Y
A. 'Ve put it in the car and we decided 've better not because we thought ·we Inight get in trouble. We put it in the
car and kept drinking.
Q. ICept drinkingY
A. Yeah.
page 139 ~
Q. Drinking whatY The 24 cans you started
out with?
A. Yes.
Q. 'Vhy were you going to drop this tree in the road Y
A. Beats In e. Just for fun I guess.
Q. So, did you l1ave an encounter with a mail box along
the wavY
A. Not as I recall, no.
Q. Did the car strike a 1nail box perhaps Y
A. Perhaps. Maybe, I don't lmo,v. \¥e run 1n a ditch a
few tintes. I don't kno,v.
Q. Do you reineinber anything about somebody shooting
at you?
A. Not until we-just that one ti1ne down at the car
whenQ. Before you got to that place, was there a tirne 'vhen
so1neone shot a gun at you Y
A. Not as I recall, no, sir.
Q. Do you re1nember going anywhere near a place where
l\fr. Holvfield lives Y
A. I don't kno'v where he lives.
Q. Do yon know this manY
A. No, sir.
Q. Greer Franklin Holyfield Y
A. No, sir.
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Q. 'Vere you involved in chopping up any mail
boxes with this ax¥
A. No, sir.
Q. Did any of the boys in the car chop any mail boxes 1
A. I couldn't say. I don't know.
Q. vVhy is it you wouldn't kno,v¥
A. Probably passed out in the back seat.
Q. vVhat was the next thing that you remembered 1
A. The n1an 'vith the gun, I guess.
Q. Now, the car was stopped at that tin1e?
A. Yes, sir.
Q. vVhat 'vere you doing just prior to the thne the car
stopped 1
A. Getting in the front seat.
Q. \Vell, before the car stopped?
A. Before the car stopped 1
Q. Yes.
A. I guess I was just down in the back seat r-;leeping or
passed out.
Q. 'Veil, do you know what the boys did 'vhen the car
stopped¥
A. Got out to urinate.
Q. vVell, were you passed out at that time¥
A. I 'vas just waking up then. I was getting np because
the car was stopped.
Q. Did you hear anybody chopping anything with the
ax?
page 141 ~
No, sir.
Q. The first thing you remember is the rnan
with tl1e gun?
A. Yes, sir.
Q. And 1vere you getting into the front seat?
A. I crawled over the front seat and was underneath the
wheel.
Q. 'Vhen he came up?
lL 'Vhen he catne up.
Q. Is that a two-door or a four-door carY
A. Four door.
Q. 'Vere the windows down?
A. I don't know for sure.
Q. So the rnan carne to 'vhere yon were sitting and pointed
the gun at you?
A. Yes, sir.
Q. Are you sure he pointed it at you Y
page 140

~
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.A. vVell, he pointed it at all of us, but he had it on me
sometimes, yes, sir.
Q. Pardon me?
.A. He was pointing at all of us more or less.
Q. How as he holding the gun Y Sho\v us.
A. Like so. (Indicating.)
Q. 1Vhat did he say exactly¥
A. "Everybody out of the car and into the lights."
Q. Did this 1nan have a badge on Y
page 142 ~ A. No, sir.
Q. Did he have a uniform on Y
A. No, sir.
Q. Did you see any name plates or any patches on his
shoulders¥
A. No, sir.
Q. Did he identify who he was or what he wanted?
A. No, sir.
Q. vVllat did you do when he told you to get out of the
car?
.A. Got out of the car.
Q. What about your hands? 'Vhat did you do with them Y
A. ?Yiv hands Y
Q. Yes, sir.
A. I don't kno\v. I Q. Did he tell yon \Vhat to do with your hands Y
A. I don't think he did.
Q. You marched around in front of the headlights?
.A. Yes, sir.
Q. Where was his carY
.A. It was right in back of ours.
Q. Did he have his headlights on?
A. Did he have the1n on Y
Q. Did he have them on?
A. Yes, sir.
page 143 ~
Q. vVhat happened next~
A. vVell, all of us w·ere in the front of the car
except for John ~I on roe. lie was falling out the other side,
and the man walked around the back of the car, and \\rhen
he got to the rear bumper there the gun went off.
, .'/ ··,'
Q. Do you know why the gun \Vent .off orin·\vhich direction 1
A. No, sir.
_.
Q. 'Vere yon looking in that direction when it went·off?
A. Yeah, I seen the fire fly from the gun.
Q. Could yon tell from the flash which \Vay the gun 1night
have bePn pointed Y
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A. It was pretty close to where I was pointed. Down
there somewhere.
Q. "\~Vhere was ~fonroe when it went off?
A. I didn't see him. I guess he was laying on the ground
or still in the back seat, or something.
Q. Did the scuffie start after the gun went off?
A. Yes, sir.
Q. And who went back there to start the scuffle when the
rnan shot the gun?
A. I don't know that. vVhen the gun 'vent off I run on the
other way. I had 1ny back to them.
Q. You ran?
A. Yes, sir.
page 144 ~ Q. And where did you run to?
A. Down to the woods to the right.
Q. Ho'v long were you gone f
A. Two or three rninut.es, four minutes, something like
·
that. Not long.
Q. Could you see around the car from where you were T
A. No, sir.
Q. But you say you heard some sounds down there?
A. Yes, sir.
Q. Fighting?
A. Yes, sir.
Q. Do you know where Rudolphus Gadd was during this
period?
A. No, I don't.
Q. vVhat made you decide to COine back to the car'
A. "\Vell, I could tell by the voices that they had got the
best of him because he said he had had enough. So,Q. And you went back to the car?
A. Yes, sir.
Q. Did you get in immediately?
A. Yes, sir.
Q. N o,v, did_ you see Blevins here at that time?
A. Yes, sir.
Q. Where 'vas he when you sa'v him?
A. He was just getting in the car up front.
page 145 ~
Q. Would you say that he arrived at about
the same time you did?
A. Just about, yes, sir.
Q. Was anybody with Blevins?
A. Penny.
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Q. All right, Blevins and Penny were coming back at about
the same time you \Vere 7
A. Yes, sir.
Q. Where did Mr. Blevins get in the carY
A. Up front in the front seat.
Q. And Penny?
.A.. Up front in the front seat.
Q. And what about Mr. Monroe and l\Ir. Gadd, where were
they?
A. I guess they were still in the back seat somewhere, I
don't kno\v.
Q. vVha t do you mean in the back y
A. In the back of the car somewheres. I don't kno·w.
Q. They were not in the car 7
A. No, they \Veren't in the car.
Q. Could you still hear any sounds 7
A. Yes, there were sounds.
Q. vVhat?
A. Moaning and the man was hollering, "I have had enough.
Stop." ~loaning and carrying on and scuffiing.
page 146 ~ Q. Did anybody in the car say anything? That
is, to the boys still outdoors Y
A. Glen said, ""\Ve beat the hell out of him."
Q. Did anybody-did either one of the three of you say
anything to the boys \vho were still outside Y
A. Yeah, we hollered at them to come on.
Q. \Vho did Y
A. I don't know, all of us I imagine.
Q. Then you were all hollering, "Come on" Y
A. This \Vas after John was in the car.
Q. John 1\{onroe Y
A. John 1\{onroe.
Q. Before John 1\{onroe got back in the car, did anybody
holler, "Con1e on"?
A. I don't think so, no, sir.
Q. How long had you been back in the car before Monroe
can1e?
A. I don't know. vVhen I looked in the back seat he was
back there.
Q. \Vhere was Rudolph us Gadd?
A. I don't kno\V.
Q. Did you see him outside the car at any time?
A. No, sir.
Q. Did ~Ir. Gadd-you called him Doc Y
A. Yes, sir.
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Q. 'Veil, did Dock get in the car with you boys?
A. No, sir.
. Q. 'Vhat did Doc do 1
A. He got in the n1an's car and started it up and drove
on down the road.
Q. How long was it after you had gotten in the car before
you heard this other car start?

page 147

~Ir. Horan: Your Honor, if we n1ay approach the bencl1
at this point.
The Court : All right.

('Vhereupon, counsel approached the bench for a conference
out of the hearing of the jury, and the following proceedings
were had.)
~{r. Horan: Yonr IIonor, I think ~fr. Swayze at this point
is going beyond the scope of direct. examination. I don't
care if he makes hi1n his own ·witness at this point~ but I
think he should be litnited as to leading questions, as to this
new infonnation he is bringing from the 'vitness.
The Court: I can't agree 'vith you, sir. I'1n sorry. In the
Cmnmonwealth's direct testimony evidence was brought out
concerning when J\1r. Blevins and another man came back to
the car, and I think this is a fair area of cross exan1ination
as to 'vhen other people came back to the car. Now, if you
want, I would agr<~e with you if it goes past the point of this
immediate scene and goes on to other places. In
page 148 ~ that case, then Mr. s,vayze can make the 'vitness
his own. The Commonwealth may then have the
right of cross examination on that. As far as the present
questions are concerned, at the present I feel they are proper
questions of cross examination.
~{r. I-Ioran: All right, Judge.

('Vbereupon, the bench conference was ended and the following proceedings were had in the presence of the jury.)
By Mr. Swayze:
Q. ~fr. 'Vatson, I asked you previously how long it was
frmn the tilne that you got back in the car to the time you
heard Gadd start Mr. Holyfield's car?
A. Oh, about a minute or so. It 'vasn't long at all.
Q. During this interval, ·I 'vant you to describe for thE:
jury 'vhether you heard any sounds of combat back there?
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A. Yes, sir.
Q. What did you hearT
A. Like I heard rocks and gravel on the road. I could he~r
the rocks moving around, and hollering.
Q. Did you hear the sound of any blowY
A. No, I didn't. I didn't notice.
Q. PardonY
A. I didn't notice. He may have. There was a lot of scuffling going on.
Mr. Swayze: "\Vill the Court indulge me just a moment Y
By Mr. s,vayze:
Q. What became of the man's gun 7
A. I don't kno,v.
Q. Where 'vas it 'vhen you last saw it!
A. In the man's hands.
Q. And when you returned to the car, did you see the man
any more!
A. No, sir.
Q. You got behind the wheel I remember you saying!
A. Yes, sir.
Q. Did you drive the car away!
A. Yes, sir.
Q. And had Mr. Gadd already started the other man's car
in motion Y
A. No, 've moved about ten or fifteen feet and then he come
around us in the other car.
Q. And what did you do Y
A. Follo,ved nim down the road.
Q. llow far did you follow him Y
A. Approximately a mile.
Q. Then what happened!
A. Well, he wrecked the car and 'vent in the ditch andQ. You are speaking of Mr. Gadd T
A. Yes, sir.
Q. All right.
A. "\Ve drove on by him a little bit, a hundred
page 150 ~ yards or so and stopped to pick him up, and he
co1ne back and got in the car.
.
Q. Did you see anything about a fire Y
A. No, sir.
Q. Do you know how it happened that Mr. Holyfield's car
burned1
A. No, sir, I don't.
page 149

~
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Q. \\Tho drove away fr01n that

scene~

A. I did.
Q. Now, did you hear Gadd say anything about beating
this man1
A. He said he killed hhn.
Q. When did he say that~
A. "\Vhen he got in the car.
Q. Did he say ho\v he killed him 1
. A. He took the gun and beat him to death.
Q. vVhat if anything did 1\Jir. Blevin say about that Y
. A.. \Yell, didn't none of us believe it. I don't ren1e1nber
hi1n saying anything himself, but none of us believed him.
Q. How far did you boys go in the carY
A. All the way back to Braddock Road.
Q. vVhat did you do when you got to Braddock Road 1
A. Ran out of gas.
Q. Then where did you go?
A. Started \valking.
page 151 } Q. vVho ·walked Y
A. All of us \Valked down to this colored section. Glen was going to get this colored ·guy to give us a
ride to Seven Corners.
Q. vv!1ose idea was it to go to Seven Corners Y
A. I don't know.
Q. Do you know anybody at Seven Corners~
A. J\!ly brother.
Q. Is that \Vhere you wanted to go¥
A. Yes, sir.
Q. \Vhat were you going to your brother's place for?
A. Stay all night.
Q. Did you want any money?
A. Money?
~Ir. IIoran: Your Honor, I am going to object.
l\llr. Swayze: I withdra\v the question.

The Court: Sustained.
By ~1:r. Swayze :
Q. Did you go to the colored man's house?

Mr. Horan: I am going to object. That is a leading question.
Mr. Swayze: I don't think that's leading.
The Court: Mr. Sw·ayze, you have made him your witness¥
lV[r. Sawzye: Yes, sir. That's leading?
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page 152

~

The Court : Yes, sir.

VOIR DIRE
By Mr. Swayze:
Q. Did you go with Glen to Gerome Johnson's house?
Mr. Horan: I object, Your Ifonor.
The Court: He is going to get to it sooner or later. I
will allow it.

By Mr. Swayze:
Q. Did you go to Gerorne Johnson's house¥
A. Yes.
Q. Who went with you Y
A. Glen.
Q. Did you hear any conversation in there Y
A. There 'vas a lot of talk, but I didn't pay any attention
to what it was.
Q. Did you tell Johnson anything about the night Y
A. No, sir, I didn't.
Q. Did you hear Blevins tell hin1 anything about the night Y
Mr. Horan: ObJection, Your Ifonor. That's leading.
Mr. Swayze: That couldn't possibly be leading.
The Court: I 'vill allo'v it.
By ~Ir. Swayze:
Q. Did you hear Blevins tell Johnson anything about the
night¥
A. No, sir, I didn't.
page 153 ~ Q. Did you see-who did you see there at
Johnson's house Y
A. vYell, I don't know 'vho they were. There 'vas a bunch,
about three or four people sleeping there on the floor or
something.
Q. On the floor¥
A. Yes, sir.
Q. Did you see anybody that appeared to be intoxicated Y
Mr. Horan: I object, Your Ifonor. Now, that's leading.
The Court: Sustained.
lVIr. Swayze: All right. That's all I have.
The Court: Any further questions Y
Mr. Horan: One question.
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RE-DIRECT EXAMINATION
By Mr. Horan:
Q. What time was it when you were at TopsY
A. I don't have any idea.
Q. Did you see anyone at Tops when you \Vere there Y
A. The security n1an is all that I knew.
Q. You mean the security man at TopsY
A. Yes, sir.
Q. And after that you said you had 15 minutes at the
Social Circle Y
A. Approximately. I don't lmow for sure.
Q. And the rest of the time you were just riding
around?
page 154 ~ A. Yes, sir.
Q. And you say that you didn't hear all of the
conversation that was going on in Johnson's house?
A. No, sir, I didn't kno\V what it \vas.
Mr. I-Ioran : No further questions, Your Honor.
RE-CROSS EXAMINATION
By

~Ir.

Swayze:

Q. Mr. Watson, when you were seated in the car, you came

hack to the car and Penny and Blevins \Vere seated beside
you, you testified that you heard some noises?
A. Yes, sir.
Q. And Mr. Gadd was still outside the car?
A. Yes, sir.
Q. At that point did either of the three of you that were
h1 the car say anytl1ing to Gadd outside?
A. No, sir.
Q. When \Vas it that you say you hollered for him to come
on?
A. This \vas when the car started.
Q. Which car?
A. Holyfield's.
Q. Prior to that time, had you said anything to him at all
one way or the other?
A. No, sir.
Q. Did you see Blevins do anything after you
page 155 ~ got back in the car in connection with his fistY
· A. No, sir.
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Mr. Swayze : All right, that is all.
The Court: Any further questions of this witness~
Mr. lioran: No, sir.
The Court: Is he free to go 1
Mr. Swayze: Yes, sir.
The Court: All right, you rnay go.
(Witness excused.)
page 156

~

\Vhereupon,

LEE HUBBARD was called as a witness on behalf of the
Comtnonwealth, and having ])een previously duly sworn, was
examined and testified as follo,vs :
DIRECT EXAJ\IIINATION
By lVIr. Horan:
Q. "\Vill you tell the jury your na1ne and occupation?
A. Lee Hubbard, Identification Officer for the ~,airfax
County Police Department.
Q. Now, 'vhat are your duties with the Police Departn1ent~
A. Photography and general fingerprint work within the
Police Department.
Q. No,v, were you called out in the early morning hours of
Septe1nber 24th, 1966, to IGncheloe Road~
A. Yes, sir, I was.
Q. And on your arrival at the scene, did you find certain
items near a body~
A. Yes, sir, I did.
Q. And do you l1ave some of these items 'vith you here?
A. Yes, I do.
Q. "\Vill yonA. Should I open them 1
Q. vVill you open them, please? If you will leave that one
like that. Thank you. Now, what are those iten1s ~
page 157 ~ A. These are a telescopic sight from a gun,
broken portions of a gun stock, and the trigger
assembly and trigger guard and the bridge of a .22 caliber
rifle andQ. And these ite1ns 'vere all-where were they?
A. These items were found on Route 641 adjacent to the
deceased person.
Q. Now, I sho'v you Common,vealth's Exhibits 11 and 4 and
ask you if you recognize those scenes?
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A. Yes, sir. I took these photographs.
Q. vVill you indicate to the jury where on that view,
Commonwealth's Exhibit No. 11, that you found the stock?
A. The stock was just a few feet east of Route 641, the
n1ajor portion of the stock, that is, of where the deceased was
lying in the road ditch.
Q. Now, the scope.
A. The scope was up in the edge of the woods and the
receiver portion \Vas right along in the road ditch.
Q. And the trigger mechanism?
A. I don't actually recall.
Q. You don't recall that?
A. No.
Q. vVell, do you have \Vith you the barrel of the gun Y
A. Yes, sir, I do.
Q. Do you kno'v where that was found Y
A. I did not find it.
page 158 ~ Q. Do you know where it was found Y
A. I received - I took this myself from the
Police Department Property Room, and it \vas placed there
by Detective Sanders and myself.
Q. .And you didn'tA. I did not actually find it at the scene, no, sir.
Q. You don't kno\V where it was fo1md at the scene, do you'
A. Sir?
Q. Do you kno'v 'vhere it was found at the scene 1
A. No, sir, I do not.
~ir. lloran: I \Vould like to introduce the items with the
exception of the barrel into evidence at this time, Your Honor.
The Court: Any objection?
Mr. Swayze: No.
The Court: You have got a bag? You can put thmn all
in, put the1n all back in one bag if you can, and \Ve will mark
the1n as one exhibit, all the parts of the rifle with the exception of the barrel \Vill be received as Commonwealth's Exhibit No. 22.

(Whereupon, Common\vealth's Exhibit 22 was marked for
identification and was received in evidence.)
~Ir.

Horan: Mr. Swayze:
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CROSS EXAMINATION
page 159 } By Mr. Swayze:
Q. May I-I hate to ask you to do this, but I
would like to see the exhibit there before you tie it up.
Corporal Hubbard, I have the metal parts that have been
introduced here. I believe the other is the stock. Would
these metal parts be all of the parts to this particular 'veapon,
or are there some missing parts?
A. Well, considering these right here, the barrel and the
magazine tube are missing.
Q. The barrel is missing Y
A. From that exhibit there, yes, sir.
Q. Do you kno'v 'vhere the barrel may be?
A. Yes, sir.
Q. Where is it?
A. Right here.
Q. Good. Now, do I hold in my hand all of the metal parts
of the gun!
A. As far as I know, yes, sir.
Q. There are no parts to the gun that are missing!
A. Not as far as I know.
Q. You could put these metal parts back together and make
a gun out of them Y
A. I think not in the condition they are no,v.
Q. That was my next question, are they damaged to the
point that you could not put the gun back togetherY
page 160 } A. In my opinion, yes, sir.
Q. Will you show the jury where the metal
parts are broken Y
A. Yes, sir.
Q. All right, the grin is not loaded, I take it?
A. No, sir.
Q. And there is no way for it to discharge?
A. Yes, sir. Is it all right for 1ne to unwrap this 1
Mr. Horan: Ask the Judge.
The Court: Do you wish him to un,vrap it Y
Mr. Swayze: Yes, unwrap it.
The Court: Go ahead.
J\fr. Horan: Do you want to-introduce that barrel Y
Mr. Swayze: Yes, I would like to introduce it.
The Court : You have no objection Y
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Mr. Swayze: No.
The Court: The barrel 'vill be received as Commonwealth's
No. 23.
(Whereupon, the object referred to above was marked
Commonwealth's Exhibit No. 23 for identification and was
received in evidence.)
~{r. Swayze: Your lionor, it could be stipulated that the
barrel was found in the woods near the scene by the police.
The Witness : This is the receiver portion of the rifle and
it is broken just ahead of the loading port on the
page 161 ~ right side. The metal itself is actually broken
off, the receiver is broken from the barrel.

By ~Ir. Swayze:
Q. Where \Vould this part fit?
A. It would fit beneath. It is held together by the stock.
The trigger would fit into the receiver mechanism like this.
Q. Is that part broken t
A. It doesn't appear to be broken. It appears to have been
pulled loose from the wood.
Q. Is that the trigger?
A. No, sir. The trigger is still in the trigger housing.
Q. What is this piece here Y
A. Franldy, I don't kno,v. Yes, I do. I do know. It is the
bolt handle. This is the semi-automatic rifle and the bold
would be in place here, and the piece down here, and this
is the activating handle to allow you to manually pull the bolt
on here.
Q. Is that broken Y
A. It doesn't appear to be.
Q. Is the bolt broken Y
A. That's the bolt, and in my opinion it is not broken.
Q. And this is the telescopic sight?
A. Yes, sir.
Q. Where \Vould that go on the rifle Y
page 162 ~ A. This type rifle has a bridge receiver, dovetail groove which accepts this in this manner.
(Indicating.) The clamp goes into the dovetail.
Q. Now, what is that? Is that broken Y
A. Apparently not. It just pulled loose from the dovetail.
Q. So, essentially the gun is broken in half at the place
where the chamber joins the barrel Y
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A. Yes, sir.
Q. Now, in how many pieces is the stock broken Y
A. Three large pieces and there are so1ne smaller ones.
Q. Splinters?
A. Splinters. I'd say in three major portions.
Q. Now, were these parts broken in the fashion that they
no"r appear to be 'vhen you first sa'v them?
A. When 've picked them up, yes, sir.
Q. They 'vere scattered around the road Y
A. Yes, sir.
Q. How far was the barrel fron1 the magazine when you
saw it?
A. I don't know, I didn't find the barrel.
Q. I see. Ifo'v n1uch 'vould you say that the Inetal parts
w·eighed all together, approximately?
A. I'd have to guess. I'd say four pounds.
Q. And the whole gun as an assembled weapon, how
much?
page 163 ~ A. Not over six, I 'vould think.
Q. Are there any indications of blood on this
weapon?
A. There was at the thne we pieked the1n up at the scene,
yes, sir.
Q. Will you please indicate to the jury where the indications
of blood were Y
A. Right on the rear portion in the jagged broken part.
Q. On any other place Y
A. Not that I recall. I do recall there was some blood on
the wood, but I do not recall where exactly.
Q. All right.
Mr. Swayze: You may exan1ine if you want to. Otherwise,
I'll put those back.
lVlr. Horan: vVe can put them back, Mr. Sawyze.

RE-DIRECT

EXA~IINATION

By Mr. Horan:
Q. One question with reference to it. "\Vas there any hair,
lnnnan hair that you found on the barrel of the gun?
A. Yes, sir.
Q. And 'vhere 'vas that located Y
A. It was in the broken rear portion.
Q. I see.
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Horan : I have no further questions.
The Court: I don't remmnber-where was this
page 164 ~ portion of the gun found Y
The "\Vitness: It was found right within a few
feet of the deceased.
Mr. Swayze: I have no other questions.
The Court : ~1ay this witness be excused?
Mr. Iforan: Yes, if Your Ifonor please.
The Court: You are free to go, sir.
The "\Vitness : Thank you.
(Witness excused.)
~Ir. Horan: Your Honor, at this juncture I would rnove to
"introduce the mail boxes.
The Court: "\Ve already have, sir.
Mr. Horan: And, Your IIonor, I think we have tied thmu
in.
The Court: I believe they have already been admitted into
evidence, both of the mail boxes and their parts, and the ax
were already admitted.
Call your next witness, please.
Mr. Flo ran: If Your Honor \Vill indulge me for a m01nent?
Mr. Herrman.
The Court: "\Vere you sworn earlier?
.nfr. IIerrinan : Yes, sir, I \vas.
The. Court: liave a seat, please.

vVhereupon,
~

PAUL D. I-IERRMAN was called as a witness
on behalf of the Commonwealth and, having previously been duly sworn, was examined and testified as
follows:

page 165

DIRECT EXAl\tliNATION
By Mr. Horan:
Q. Tell the jury your name and address.
A. Paul D. Hernnan, 7819 Br.idgewood Drive,· Annandale,
Virginia.
Q. "\Vhat is your occupation, sir?
A. I work for the Sheriff's Deparbnent, Fairfax County.
Q. And did you have another job?
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A. I have had, yes, sir.
Q. Did you have another job on the 24th of September,
19667
A. Yes, sir, I did.
Q. And what was that¥
A. Working security part time at Tops Drive In.
Q. Which particular Tops Drive In Y
A. Fairfax Circle, sir.
Q. What hours did you work on September the 23rd-24th f
A. From 10 :00 p.m. to 2 :00 a.m. in the morning.
Q. Did there come a time on the evening of the 23rd that
you saw the defendant in the company of others at TopsY
A. I did, yes, sir.
page 166 ~ Q. W11at time was thisY
A. It was after 11:00 o'clock, I would say. Approximately 11:30, sir.
Q. And who was he 'vith, if you know?
A. He was with several boys, sir, but only one I recall his
name, and he 'vas Roger "'\Vatson.
Q. He was Roger Watson?
A. Yes, sir.
Q. And how do you recall that he was there Y
A. Because he was inebriated, sir, and I had run him off a couple of n1onths prior to this and banned him from coming
to Tops because of his actions.
Q. Was he in the building Y
A. No, sir, he wasn't.
Q. Was he in a carY
A. Yes, sir.
Q. Do you recall what kind of a car that was Y
A.. No, sir, I don't.
Q. Do you kno'v who the driver of that car was f
A. No, sir, I don't recall, sir.
Q. Was he driving it?
A. He was standing out. No, sir, I don't believe he was.
Q. There 'vas no one behind the wheel Y
A. Not at the time. I really don't recall.
Q. "\Vhat time of night Y
page 167 ~ A. After 11 :30. Eleven o'clock or eleven-thirty.
Mr. Horan: That is all.
}.'fr. Swayze: No questions.
The Court: May this witness be excused 1
Mr. Horan: Yes, Your Honor.

Glen D. Blevins v. Commonwealth

91

Paul D. Ilerrman

The Court: You are free to go.
(vVitness excused.)
}Ir. Horan: That would be our evidence, Your Honor.
The Court: .All right, sir.
~{r. Swayze: Your Honor, I would have a motion to make
without the presence of the jury.
· The Court: Gentlmnen, have you any idea how long it would
take?
Air. Swayze: Your I-Ionor, I estimate 30 minutes.
The Court: .All right, we will recess at this time and take
up a legal matter. The jury will please retire to the jury
room. Do not discuss the case among yourselves, and the estimate is 30 minutes. If it goes much longer than that, we
will you back and recess you for the day.
(Thereupon, the jury retired to the jury room.)
(Conference in Judge's chambers.)
The Court: Let the record show b_oth attorneys are present
and the defendant is present in person .
.All right, sir.
~ir. Swayze: .At this time I would like to move
page 168 ~ to strike the Common\vealth's evidence on the
grounds that, taken at its face value the evidence
cannot support the charge rnade against the defendant in the
indictment. I would like to argue that as briefly as I can.
The charge here, of course, is murder. And, under the
law in Virginia this is presumed to be a homicide, a murder
in the second decree, and thus it is elevated, first, by the
Commonwealth's evidence into a premeditated malicious
murder, which brings it into the category of 1nurcler in the
first degree. I think the evidence at this point, Your Honor,
viewed in its most favorable light, will not enable the jury,
if all the evidence were believed, to find the defendant guilty
of any homicide. The evidence is uncontradicted at this
point and certainly the testimony of the witnesses that \vere
called by the Comn1onwealth set the limit beyond which their
case cannot rise. They cannot depend upon a conviction for
something that may later come in the case. We have to view .
the case no'v as it appears on the evidence that 've have.
The evidence of the last witness, Roger Watson, and it
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wasn't the last witness, but essentially so, constitutes the
only eye-,vitness account of what happened at the scene. Mr.
'Vatson testified in some detail about what happened at the
scene. Just to briefly recount that, Your Honor, it appears
that the boys had been out by the car, whether it was to chop
a mail box or urinate it makes little difference,
page 169 ~ they had all gotten back in the car and were
departing when the deceased appears at the 'vindow with a gun in the dark and demands that the boys get
out of the car and 1nove around in front of the headlights
at gunpoint. Now, at this point one of the men was a little
slow in getting out and the deceased 'vent around to the back
of the car to see about that, and in the process the gun
discharged and vVatson said he saw the discharge of the gun.
At that point the scuffle started, and I think it is uncontradicted and believable that the defendant engaged in that
scuflle with the deceased. Mr. vVatson went off in the woods
and he didn't see what happened. IIowever, he only gone
two or three n1inutes and he came back to the car at about
the sam~~ time as the defendant was arriving at the car with
Penny.
Now, after that is the significant part of this case. Gadd
was out there smnewhere and ~Ionroe was out there somewhere 'vith the deceased. .
The Court: I thought he said l\fonroe was in the front seat
with himt
}.{r. Swayze: No, l\{onroe appeared in the car later. I
don't know 'vhen he got in, but he appeared in there later.
Only three of them were in the front seat at the beginning1
but at some point along the line ~Ionroe got in the back seat
of the car, as I retnember the testimony. At any rate, }lonroe
and Gadd were outside the car at the beginning. He could
hear sounds, he said, of a scuffie going on back
page 170 ~ there and 1noaning and scuffling indicating that
a fight was going on. 1.'he defendant did nothing
whatsoever to aid, abet, or to assist in the commission of the
off(~nse that was going on outside the car.
Now, the question is 'vhat offense had occurred, if anything,
prior to this point. ·At the most, Your Honor, there is no
evidence that this man died of any injury that could have
been inflicted prior to that point. Dr. Cooper testified that the
deceased died of wounds that were suffered to the top of his
head, caused by a blunt instrument. T:Qe officer produced
. the gun. We saw the gun, how it was broken, and the 1netal
parts were broken, and the stock was shattered. There
was no question but 'vhat this n1an was clubbed and this man
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was clubbed across the head 'vith the gun and this caused
his death. There is no evidence 'vhatsoever that the defendant used that gun on the 1nan. The evidence is that he did
not.
The Court: Isn't there evidence from the witness, J ero1ne
Johnson, that the defendant caine to him and said he took the
rifle fr01n hiln and hit hiln with it.
~ir. Swayze: No, sir. I wrote that do'vn and asked Johnson specifically what he said because he 'vas not always clear
in his speech. Johnson's speech 'vas very grab led and he said
this rapidly the first tilne and so I asked him carefully what
did the n1an say, and I wrote it do,vn. He said a fellow in
Clifton caine after hhn with a rifle and took the
page 171 ~ rifle a'vay frmn him and hit him. Now, I said, "Is
that all he said¥'' And he said, "Yes, that's all he
said." He took the rifle and hit hin1."
The Court: I didn't hear it quite the same 'vay. In fact,
I think the Com1nonwealth Attorney phrased it to him and
said, "And took the rifle and hit hin1 'vith it." I think the
witness said, "Yes, sir." You objected the second or third
time that was said, but this was one of the earlier times.
My understanding of the 'vitness's first statement 'vas that
he took the rifie frmn hhn and hit hi1n with it, and I 'vas
sitting a little closer to hin1 than you, and I believe I have
a clear recollection tl1at 'vhen the C01nmon,vealth Attorney
at that point rephrased it to him again he said yes.
·
~Ir. Swayze: If you 'vill rmnember my question of the
witness, I asked hiln that same question and repeated it twice.
He took the rifle and hit him.
The Court: 'rhat is a question for the jury to decide
'vhether he was correct one time or the other time. He could
be correct on both occasions.
1\lr. Swayze: Be tltat as it may, I think that the 'vhole
case rests on Johnson's testinwny, what the man said.
The Court: That is up to the jury, not up to me as to the
credibility of a witness.
J\fr. Swayze: 'Vhat I want to point out is it is perfectly
obvious at this point in the case, Your Honor,
page 172 ~ that this man died because either Monroe or
Gadd came out with a rifle and clubbed the 1nan
over the l1ead with it. All the evidence sho\VS that Blevins
did 'vas to tussle \vith the man and scuffie with hhn at the
beginning.
The Court: "Beat the hell out of hiln," according to the
Commonwealth's evidence . .And accordingly, again, I am just
taking the evidence in the best light, in favor of the Com-
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monwealth, but the evidence is that the defendant told Watson
that he beat the hell out of the deceased. Evidence is that he
told Johnson that he hit him 'vith the rifle. There was additional evidence of someone else beating him up, too, and
somebody else beating him up subsequent to the time he beat
him up. It sounds like that, but there is no eye witness of
him being hit on the head subsequent to the defendant returning to the car.
I would. like to hear some discussion of the question of
whether or not he isn't still responsible for what Gadd and
Monroe did when it is all one concerted effort to begin with.
Mr. Swayze : All right, there is a case on this thing. This
is Nelson versus Commonwealth, Your Honor. It is 153 Virginia, Page 909. This is a 1929 case in 'vhich a number of
colored people are gathering together in a country store and
an altercation took place between the deceased and two N elson brothers. A fight broke out in the store and
page 173 ~ these two began fighting with the deceased. They
went in the fight. out of the door and into the
darkness outside. A short time later tl1e accused came back
in the door and the deceased 'vas dead outside. In that case
the Court approved this instruction: "The Court instructs
the jury that if the defendant, "\Vilbur Nelson, struck the
deceased, Roger Nelson, with an iron poker wl1ile they were
in the store and that said blow was not sufficient to cause
death, and after Roger Nelson left the store someone else
other than the defendant inflicted the wounds 'vhich caused
the death of Roger Nelson, then the jury cannot find the
defendant guilty in this case and the Court instructs the
jury that they should find the defendant not guilty."
Apparently in this Nelson case, it could not be told how tl1e
fight ended. Obviously, 'vhen they went out the door the
deceased 'vas living and fighting. The deceased was still
living and fighting outside the car when the defendant got
back in tl1e car and did nothing further from that tilne on.
The Court: The only evidence is that he 'vas someplace.
I don't know 'vhether he 'vas still fighting at that point, or not.
There is evidence that the deceased said, "I have had enough,
I have had enough." I don't believe there was any evidence
as to whether he was flat on his back or what.
,
Mr. Swayze: lie wasn't dead.
The Court: I think that's a fair observation.
~fr. Swayze: Somebody must have killed him.
page 174 ~ The Court: lie could have received a blow
prior to that that ended up killing him.
Mr. Swayze: Could have. It could have been that this
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defendant in the Nelson case received such injuries, but the
CourtThe Court: Did the Court of Appeals say it is a matter of
law, or did they just approve that instruction?
Mr. Swayze: Approved the instruction.
vVell, in fact, they reversed it because the Court didn't give
it.
The Court: We are not concerned ·with jury instructions.
We are concerned 'vith whether I can find or have to find
as a matter of law that this defendant did nothing that contributed to causing the death of the deceased.
Mr. Swayze: In order to find him guilty you would have
to find that he had aided or abetted some 'vay in the commission of the crime which 'vas the killing of. the deceased.
Now, let's assume for a moment that all Blevins did was
tussle with the man and did not inflict a mortal wound on
him. The question you are asking now is is he guilty nevertheless having been with the cro,vd.
The Court: Having been an active participant in the assault.
Mr.· Swayze: Participant. vVell, the principle in the second
decree are those 'vho did not 'vith their o'vn hands
page 175 ~ com1nit the act 'vhich constitutes the crime, but
"rho 'vere present aiding and abetting in its comInission. In the second degree it is 'vhether he encouraged or
incited the con1n1ission of the cri1ne 'vith words, gestures,
looks, or actions or in some n1anner aided or consented to its
conunission.
That's what we have to find, and I asked vVatson when
he went to the stand if the defendant did anything at all after
he got back in the car, and he said, he indicated he did not,
he just sat there. Now, I think that absolutely indicates that
he did not aid, abet, or encourage, or do anything to incite
this. lie didn't say, "Hit hi1n again;" or, "I'll hold him;" or,
"Hit him again."
The Court: Couldn't possibly his silence be consent this
thing, participating in it1 vVhat if you have three or four
1nen and each one of then1 takes a turn at slugging hin1 and
finally number one just stands back and 'vatches while the
other three slug hin1 enough times to kill him 1 Ife doesn't
say a word about it but just stands there and 'vatcl1es. Isn't
he a principal in the second, or possibly in the first?
I\Ir. Swayze: Yes, because they are all together beating
on the man, but there, I think Blevins walked to the automobile. He "rasn't standing 'vatching the fight. lie was getting
out of there, he quit.
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The Court: He stopped hitting the man, yes.
Mr. Swayze : He walked a'vay from the scene.
page 176 ~ That's important.
The Court: I don't lmow exactly how far away
from the scene the body was to the ditch. It's right next to
the side of the road and just a few feet frmn the edge of
the road.
lVIr. Swayze: l-Ie walked away frmn the scene enough to get
into the car, which I think is a sign that he got away front
the fight, he was no longer involved in the fight, he got in tl1e
cal:', and neither was Penny and neither was "\Vatson. None of
then1 were involved in the figl1t.
The Court: I agree that vVatson ran off in the 'voods.
It would be a pretty far stretch of the ilnagination to tic
hi1n in with the others being there.
1\fr. Swayze: He never did anything.
The Court: l-Ie never participated at all.
lVIr. Swayze: Except holler, "Con1e on," to Gadd. "Let's
go," and Gadd did not con1e, he drove off. They hollered
when Gadd was adn1inistering the death blows with the
weapon and there is not one shred of evidence at this point
'vhich ties this defendant in 'vith that gun and the blows.
The Court: There is only one bit of evidence so far as to
anyone hitting the defendant 'vith the rifle, that is, hitting
the deceased, and that is the defendant.
Mr. Swayze: No, Your l-Ion or. There is one other evidence
you reme1nber that Gadd's statement was when he got in the
car that he killed hi1n with the rifle. Beat him.
page 177 ~
The Court: I don't think lw said 'vith the
rifle. l-Ie just said, "I killed him."
Mr. Swayze: I thought he also said he hit him over the
head 'vith the rifle.
1\fr. I-Ioran: I think he said he killed hiln.
The Court: Do you have any citations yon would like to
bring to 1ny attention¥
Mr. Horan: Just the Spradl-in case, 195. 195-523, 79 Soutlteast 2d 443. That is an interesting case, Your .Honor. It is
81Jradlin versus Cont1nonwea.lth, but it 'vas conceded that
this was, I believe, it started out as a 1nalicious wounding or
1nain1ing case and it was conceded that Spradlin was guilty,
but the case went to appeal on behalf of the defendants,
Richards, and the Defendant, Johnson. Now, the Court in
that case says, and I quote: "If there is concert of action
'vith the resulting crilne one of the identical, probable consequences then, 'vhether such crilne "ras originally contenlplated or not, all who participate in any way in bringing it
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about are equally answerable and bound by the act of the
other persons connected with the consummation of the resulting crilne."
The Court: '\That did Richards and Johnson do in that
case?
Mr. I-Ioran: Your Ilonor, this was a case, I believe, in
which Spradlin ca1ne up to a booth in which a person named
I-Ia1nilton was sitting, and I think he asked the
page 178 ~ person why he cursed hiln and a fight ensued
and four or five 1nen, I believe, including the
defendant, went out in the parking lot and joined in pushing
Hamil ton and Richards, and there 'vas a fight outside and
this fellow Richards 'vas beaten and lc~ft in the parking lot
of this restaurant, and the person left and that was the case,
Your Honor. And on that evidence they held that JohnsonI believe I told you Richards and J ohnson-I think Richards
was the victim-on that evidence Johnson was convicted and
he took all-all he could show was that he took part in the
scuffie and the Court held thatThe Court : Let me see it, please.
l\fr. Horan: Yes, sir.
The Court: This case, a1nong other things, says if the
statute makes an act crin1inal, it imposes on all persons 'vho
are present purposely giving aid or cooperation along with
the person criminally responsible, they are equal to that of
their own doing. It goes into 1nany, many examples, but
apparently in the Spradlin case, Spradlin was positively identified as having knocked one of the complainants down and
that there were just a lot of :fists flying and this other fellow
was a1nong the defendants in question, was along with thern.
Mr. Jloran: Your IIonor, if the Court please, I don't feel
that at this juncture that Your llonor has to reach that point,
because I feel frmn the evidence~rhe Court: I don't have to reach that point at
page 179 ~ all. I don't have to reach the point of worrying
about whether it is principal second or principal
first. I think there is sutlicient evidence, taking the Comnwnwealth's case in its best light, to say that the Conlnlon"realth has put on a prim.a fa.cie case. 'J~here is evidence that
this man died of blows to the head. There is evidence that
the defendant told OJH~ witness that he beat the hell out of
hiln. There is evidence also that he hit hin1 with a rifle, and
it is certainly clear evidence that he was at the scene. 'l1here
is no question about this, that he was involved in an altercation with the deceased. I have to say at this point that the
Cmn1nonwealth has carried the burden in proving the case
as alleged in the indictment.
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Mr. Swayze: I would like to note tny exception to the
Court's ruling on that point, Your Honor, and state my
grounds for it.
The Court: Surelv.
Mr. Swayze: I believe that the evidence indicates, at the
most, the presence of the defendant at the scene at the time
when fatal blows were being ad1ninistered by another person.
He had completely abandoned any assault and he did not
share in any criminal intent, murder or homicide or serious
hann to the deceased. That is th{~ reason, the rationale behind the case you just read, was that all the parties who
were charged 'vere sharing the same intent to do the deceased harm. But, this 1nan had abandoned any intent at
all to fight the 1nan, to harm him, or to have anypage 180 ~ thing further to do with him at the time when the
fa tal blo,vs were being administered. There is
no question the man 'vas living and fighting at the time.
The Court: I don't think there was any evidence that he
was fighting at all. There was evidence that he was alive
at the time the defendant returned to the car because of
identification of v.,rat son of voices of the 1nan saying, "I have
had enough." I don't think there is any evidence of the deceased fighting at that point. In fact, at this point there is
no evidence of the deceased fighting at all, at any time. To
1ny knowledge or recollection, I don't think there is in evidence that the deceased fought anyone.
1\fr. Swayze: lie was alive.
The Court: Yes, sir. I agree 'vith yon, the evidence does
disclose that he 'vas alive at the time the defendant returned
to the car.
Mr. Swayze: So, it would be my thought that this man,
the defendant here, was doing what he had a lawful right to
do, that is, to resist what apparently 'vas an unlawful citizen's
arrest, which is another element that I don't think I have had
an opportunity to mention yet and I think should be mentioned in this motion.
The Court : Go ahead, sir.
Mr. Swayze: The evidence is that this man 'vorked for
the Park Authority. l-Ie had authority as a ranger
page 181 ~ or a caretaker on the park property. Now, this
does not constitute hhn a conservator of the peace
as a n1atter of law, or special policmnan of any kind. He had
no more authority than any other citizen to effect an arrest.
Now, the law is that you can arrest for a misdemeanor
committed in your presence or a felony cotnmitted in your
presence. You can also arrest on suspicion of a felony not
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committed in your presence as long as you get the right
party. Now, none of these things were known to the deceased.
He had no authority to 1nake that arrest. He ca1ne out into
the night and poked the gun in the face of five men in a car
on a dark road. He had no authority to make that arrest,
and certainly Blevins was within his rights in defending himself against that attmnpted arrest, and he used only such
reasonable force as would be necessary under those circumstances to repel that arrest. Now, I think that he had a right
to do this, to repel an unlawful arrest. This man was no
policeman, and having done that, he abandoned any further
conflict with the man. He never intended any criminal intent
of homicide on the man and didn't. I think that ought to be
considered by the Court.
The Court: I will consider it, but I think the evidence is
nearly conclusive at this point that he disarmed the deceased
and that everything after that. 'vas excessive. There is no
evidence that the deceased did anything after the point 'vhen
the rifle was taken a'vay from hiin.
page 182 ~ Mr Swayze: Well, there is-no.
The Court: And that the force used wa::; only
that necessary to prevent what you described as an unlawf1il
arrest. The motion is denied. I believe the Commonwealth
has established a prima facie case and your exception is
noted.

page 225

~

vVhereupon,

BELVIN LE,VIS PENNY was called as a witness for and
on behalf of the defendant, and having been previously duly
sworn was examined and testified as follows:

DIRECT EXAA1JNATION
By Mr. Swayze:
Q. Will you tell the Court your name and address, please!
A. Melvin Le,vis Penny, 11519 vVarren Lane, Fairfax, Virginia.
Q. What is your age, please, Mr. Penny7
A. 24.
Q. Do you lmow the defendant here, Glen Blevins 1
A. Yes, sir.
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Q. How long have you known Mr. Blevins Y
A. About 15 years.
Q. You are a particular friend of his, I believe¥
A. Yes.
Q. N o,v, calling your attention to last September, did you
have occasion to be with Glen Blevins in his automobile or
his father's auton1obile?
A. Yes, I did.
Q. I believe the date is September 24th, J\IIr. Penny. Did
you go to a party?
A. Yes, sir.
page 226 ~ Q. \Vhere was this party Y
A. Up on Braddock Road in Blevinstown.
Q. And who went to that party with you Y
A. Myself and Glen Blevins.
Q. \Vhat did you do at the party Y
A. Just sat around and drank.
Q. \Vhat were you drinking?
A. 'Vine.
Q. How much wine did you and Mr. Blevins have to drinkY
A. Four or five bottles.
Q. 'Vhere did you go fron1 the party Y
A. \Ve went up and got Glen Blevins' car and went to
another party.
Q. "Those car was it Y
A. Glen's father's car.
Q. 'Vhat kind of car 'vas it Y
A. A Nash station 'vagon.
Q. And "rhere did you go after you got the car~
A. Down to Fairfax Circle.
Q. 'Vhat did you do there¥
A. 'Vent to the Foxcroft Aparhnents to another party that
was supposed to be there.
Q. 'Vas there a party at the Foxcroft Aparbnents?
A. No, when we got there it was already over.
Q. \Vhat tin1e was it then, if you re1nemberY
page 227 ~ A. Close to around eleven, I think.
Q. I'1n sorry, I didn't get your answer.
A. Close around eleven o'clock.
Q. 'Vas this at night?
A. Yes, sir.
Q. What did you do after you left the Foxcroft Apartments?
A. "rent over to the bowling alley at Fairfax Circle.
Q. 'Vhat did you do there?
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A. "\Ve sat around in there and met up with Gadd and
Monroe. And we left and went and bought a case of beer.
Q. Did you do any drinking at the bowling alley~
A. I don't think we drank any there.
Q. vVhat did you get at Drug Fair 7
A. Bought a case of Budweiser beer.
Q. How many cans'
A. Twenty-four.
Q. Where did you go from there'
A. Went riding around.
Q. Do you recall where you went to from Drug Fair f
A. Not right offhand, no.
Q. Did you see a n1an named 'Vatson?
A. Yes.
Q. 'Vl1ere did you meet him Y
A. At the party at Blevinstown.
Q. vVl1at is his first name?
page 228 ~ A. Roger.
Q. Roger vVa tson Y
A. Yes, sir.

The Court : Can the jury back there hear Y Speak up a
little louder.
By ltir. Swayze:
Q. ~Ir. Penny, will you have to talk louder. Who 'vas in
the car at this point then Y
A. ~Iyself, and Glen Blevins, and Roger Watson, and Doc
Gadd, and John ~£onroe.
Q. vVl1at did you do 'vith those 24 cans of beer~
A. Drank them.
Q. Didn't you stop anywhere and pick up something?
A. I think 've did. I'1n not sure.
Q. vVhat do you think you picked up?
A. I think it 'vas an ax.
Q. What?
A. An ax.
Q. vVhere did you get that?
A. At Roger vVatson's house.
Q. Do you kno'v why you got the ax?
A. No, sir, I don't.
Q. Did you have anything to do 'vith getting the ax?
A. No, sir.
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Q. vVhere did you go after you left Roger Watson's
homeY
page 229 ~ A. Riding down the back roads, Fairfax.
Q. Do you know where you may have gone toY
A. Just back roads. I don't kno,v.
Q. Do you recall anything that happened as you 'vent along
the road?
A. Yes, we hit a couple of mail boxes "rith the automobile.
Q. Who was driving the autmnobile Y
A. Glen Blevins.
Q. Where were you in the carY
A. I was sittin' in the front seat in the middle.
Q. Do you know where he was when he ran into these mail
boxes?
A. No, sir.
Q. What happened after that?
A. Well, we rode around.
Q. Speak up, please.
A. vVe rode around and I guess we ran into some more
mail boxes.
Q. With the carY
A. Yes.
Q. Then where did you goY Or what happened, what is the
next thing you remember Y
A. !-that's all I remember.
Q. Pardon¥
page 230 ~ A. The next thing I remember 7
Q. Yes.
A. It was being do'vn there on a dirt road with a man
do,vn there with a gun telling us to get out of the car.
Q. Can you possibly speak any louder Y I am sure the jury
is having trouble hearing you.
A. Yes, sir.
Q. Make an effort to tallr louder. What happened to the 24
cans of beerY
A. We drank all of them.
Q. Now, you say a man appeared 'vith a gun Y
A. Yes, sir, while we were stopped along the road.
Q. Do you recall why you were stopped Y
A. Yes, sir.
Q. Will you tell the jury what it 'vas Y
A. \Ve 'vere going to the bathroom.
Q. Had you already done that when the man appeared 7
A. Yes, sir.
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Q. 'Vhere were you when he did appear f

.l\. I was sitting in the car.

Q.
A.
Q.
A.

"\Vhere?
In the front seat in the middle.
Who was behind the wheel, if anyone?
Roger Watson.
Q. And tell the jury what you recall about this
page 231 ~ man 'vith the gun.
A. Well, he was standing away from the car
there ordering us to get out of the car, pointing the rifle at
us.
Q. Pardon me Y
A. Pointing the rifle at us.
Q. All right·. 'Vhat happened when he did that?
A. He was ordering us to get out of the car.
Q. And what did you do?
A. I got out of the car and like he saidQ. Where did you go?
A. To the front of the car.
Q. What did you do when yon got to the front of the carY
A. Stood there.
Q. \Vho went around to the front of the car with you, if
anyone?
A. Glen Blevins and Roger \Vatson and Doc Gadd.
Q. Do you know where 1\tlr. Monroe was Y
A. He was still trying to get out of the car.
Q. And will you tell the jury 'vhat happened then 1
A. Well, when he was slow about getting out of the car
the 1nan with the rifle came around behind the car, and when
he got around behind the car Monroe was almost out and he
got around there and he fired the gun, and Monroe jumped
him.
Q. What did you dot
A. I stood there for a minute or a second or
page 232 ~ hvo. Me and Glen went to the back to see what
was going on.
Q. You say "nw and Glen." You mean Glen Blevins?
A. Yes, sir.
Q. All right, what did you do 'vhen you got to the back of
the carY
A. "\Vell, they were struggling back there and we started
struggling along with them.
Q. What were you trying to do!
A. Protect myself, I reckon.
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Q. Who had the gun?
A. I don't know who had it then.
Q. I:Iow long did you struggle there 1
A. Not verylong.
Q. What happened?
A. vVell, we was back there struggling and the rnan 'vasfell to the ground and then I turned around and went back to
the car.
Q. Did you hit the rnan?
A. No, sir. With theQ. Pardon?
A. Did I hit hin1?
Q. Did you hit hirn?
A. With my fi'rst orQ. Yes.
A. I don't lmow if I hit him or Glen or Monroe. I
s'vung.
page 233 ~ Q. Did you hit the rnan with the gun perhaps Y
A. No, sir.
Q. You are sure about that 1
A. Positive.
Q. Did you see anybody hit hhn \vith a gun T
A. No, sir.
Q. Did yon see Glen Blevins hit hiln \Vith a gun 1
A. No, sir.
1\{r. I-Ioran: Your Honor, he is leading the witness.
The Court: Sustained.
By Mr. Swayze:
Q. Did you see what happened to the gun f
A. No, sir, I did not.
Q. 'Vhen you left there did the rnan have the gun in his
hand?
A. I don't recollect.
Q. Now, you said the rnan went down?
A. Yes.
Q. Where did he fall?
A. On the ground.
Q. Vvas he bleeding at all?
A. Not to rny knowledge.
Q. Did the rnan say anything?
A. When he went down 1
Q. Yes.
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A. I didn't hear him say anything to anyone.
Q. Could you tell whether he 'vas living or

dead¥
A. I-yes, sir.
Q. vVhich was it f
A. He was living.
Q. II ow do you know f
A. vVell, there was still wrestling.
Q. 'Vho was wrestling when you left f
A. Monroe and the 1nan.
Q. To what extent was ~:Ir. ~fonroe engaged in wrestling
with him~
A. On the ground wallowing around together.
Q. Could you tell whether the man was fighting or not f
A. I couldn't tell, sir.
Q. 'Vhat did you see just before you left¥
A. Just back there scuffling around, wallowing around on
the ground.
Q. Could you tell who was on top of 'vho ¥
A. No, sir.
Q. vVell, what did you then do, Mr. Penny?
A. I went back to the car and opened the door.
Q. And then what¥
A. vVell, I was getting ready to get in and Glen Blevins
can1e up there to 'vhere I 'vas.
Q. And what did he do¥
page 235 ~ A. Ife got in the car and I got in and shut the
door.
Q. vVhich seat did you get in Y
A. In the front seat.
Q. 'Vhere did ~{r. Blevins get in f
A. In the front seat.
Q. Then what happened?
A. Roger vVatson came out of the woods and got in the
car.
Q. All right, ~fr. vVatson got in the car and then 'vhat
happened?
A. Then while he was sitting there trying to get it started,
Doc Gadd ca1ne by the car and came to the car and went on
back to the back of the car.
Q. vVho was trying to start the carY
A. Roger vVatson.
Q. Now, 'vhere did ~fr. Gadd come from 7
A . In front of the automobile.
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Q. Did you see where-could you tell 'vhere he had been
or where he 'vas con1ing from Y
A. Just up the road, just in front of the car.
Q. Did he-how close did he pass to the car f
A. Two or three feet, I reckon.
Q. Did he get in the carY
.A.. No, sir.
Q. 'Vhere did he goY
A. He went to the back of the car.
page 236 ~ Q. Now, while you were seated in the automo. bile, did you hear anything outside Y
A. Just the scufiling sound, that's all.
Q. Did you hear any voices out there Y
A. I think I heard someone say, "I have had enough," or
something.
Q. Do you know who said that Y
A. No, sir.
Q. Somebody said, "I have had enough"¥
A. Yes, sir.
Q. Whe:r;e ·was Mr. Monroe at that time?
A. In the meantime he had came and got back into the
car.
Q. Now, was Mr. ~Ionroe in the car or out of the car when
you heard this voice say, "I have had enough"¥
A. I don't remember if it 'vas in the car or out.
Q. Where 'vas Mr. Gadd at that time¥
A. He was in the back of the car.
Q. And what did you then hear after you heard the voice
say, "I have had enough"!
Mr. Horan: Your Honor-strike that.
The Witness: Just scuffling sounds, that's all.
By Mr. Swayze:
Q. When you heard this scuffling sound, where was Mr.
GaddY
page 237 ~ A. I guess he was still in the back of the car.
Q. Did you hear anything else in the back of
the carY I want you to think carefully and tell the jury
anything you may have heard in the back of the car at that
point.
A. No, that 'vas about all I heard. Just scuffling sounds.
Q. Did anybody in the car say anything, shout or anything¥
A. Shout?
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·Q. Yes.

A. I don't remember if anybody shouted or not.
Q. Did you say anything to anyone outside the car?
Mr. Horan: Your Honor, I an1 going to object-I'Il withdra'v it, Your lionor.
The Witness: No, sir, I did not.
By Mr. Swayze:
Q. Did Glen Blevins say anything to anyone outside tlw
car?
Mr. Horan: Your Ilonor, he has said he doesn't remetnber
whether or not anything was said. He has already said that.
Now he is going down each person and inquiring. I think
it is repetitive and I would object on those grounds.
The Court: I will sustain it.
By Mr. Swayze:
Q. All right, what did :1\Il·.-did Mr. Gadd get
in the carY
A. No, sir.
Q. What happened Y
A. He got in the other car, the man's automobile, the other
man's car.
Q. What happened then T
A. 'Ve started ours and started to pull off and the car behind us shot around us and 'vent on up the road.
Q. And what happened?
A. We went up the road a little ways and backed it off in a
ditch and 've passed him and stopped. Then we l1ollered for
him to come on and get in the car and he come up and got
in the car and 've drove off.
Q. Did you see any fire 1
A. No, sir.
Q. Now, did you hear Mr. Gadd say anything in the carl

page 238

~

Mr. Horan: Object, Your Honor. Anything Mr. Gadd
says is hearsay.
The Court: Sustained.
Mr. Swayze: Hearsay, Your :Honor? It certainly was
made in the presence of the defendant and all the boys
present. I don't see any hearsay to that if Mr. Gadd says
anything.
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':Phe Court: 'Vas it in the presence of the Common,vealth!
Mr. Swayze: Presence of the Com1nonwealth?
The Court: I n1ean a representative of the Commonwealth t
page 239 ~ Mr. Swayze: The Comn1onwealth wasn't on the
scene when any of these events occurred.
The Court: I 'vill have to rule that that is hearsay, Mr.
Swayze, anything ~Ir. Gadd said after he got down the road.
Mr. Swayze: Your I-Ionor, I 'vill have to take exception to
that ruling.
The Court: All right.
l\1r. Swayze: ~fay we approach the bench, Your Honor?
The Court: Sure.
(vVhereupon, counsel approached the bench for a conference
out of the hearing of tl1e jury.)
Mr. Swayze: Your llonor, at this time I would like to
make a proffer of testilnony, that had he been permitted to
answer, that this witness would say that Mr. Gadd said he
killed the man v;ith the gun. "\Ve 'vonld offer this testimony
as part of it, just that it was a statement made immediately
after the event, only a few minutes elapsed.
The Court: I don't think we have established how long it
was.
Mr. Swayze: The proffer would be the man, Gadd, stated
to the other boys that he killed a man with the gun.
The Court: I-I ow long after the alleged killing took place?
~Ir. Swayze: They drove the man's car a mile or a mile
and a half.
page 240 ~ The Court : I ren1ember during the Commonwealth's testilnony that when this was offered
there was no objection to it. ·Does the Commonwealth have
objection at this point? It is already in evidence at this
point.
1\J[r. Horan: Your I-Ionor, I think under the circumstances,
but I certainly don't want to end up in Blevinstown with
'vhat he said.
The Court: I will rnake an exception because it is already
in evidence anyway.
1\fr. Horan: Yes, sir.
Mr. Swayze: Thank yon, J·udge.
('Vhereupon, the bench conference was ended and the
followhtg tf'stiJnony was given in the presence of the jury.)
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By lV[r. Swayze:
Q. ~fr. Penny, when ~Ir. Gadd got in the car, did you
hear hin1 say anything?
A. Pardon?
Q. \Vhen ~ir. Gadd got into the car with you boys, did you
hear hi1n say anything?
A. Yes, I did.
Q. \Vhat did he say?
A. He said that he killed the 1nan.
Q. Did he say anything else?
A. No, that's all.
Q. All right. \Vhere did you go from there?
page 241 ~ A. "\Ve went back over to the town of Clifton
and back over to Braddock Road.
Q. Back where?
A. To Braddock Road.
Q. "\Vhat happened then?
A. vV e got on Braddock Road up next to Shirley Gate
Road and ran out of gas.
Q.. Did you do anything about that?
A. Did I do anything about it?
Q. Yes.
A. No, sir.
Q. Did you get out of the car?
A. Yes, I got out of the car.
Q. \Vhere did you go?
A. I walked back down the road to Lincoln Park.
Q. Do you know where you went in Lincoln Park?
A. I 'vent down the road that goes to Lincoln Park and
turned around and went back to the car.
Q. Did you go in anyone's house?
A. No, sir.
Q. "\Vhat did you do when you got back to the car~
A. I laid do'vn and went to sleep.
Q. "\Vhat time was it when you woke up, if you lmow?
A. I don't know what time it was.
Q. "\Vas it light or dark?
page 242 ~ A. It 'vas light.
Q. \Vhere was Glen Blevins?
A. Glen Blevins and his father were pulling in behind us
with son1e gas.
~Ir.

Swayze: I believe that is all, Your Honor.

110

Supre1ne Court of Appeals of Virginia

Belvin Lewis Penny
CROSS EXAMINATION
By Mr. Iloran:
Q. When you got back in the car, ~[r. Penny, did you have
any blood on you?
A. Just on my hands.
Q. Just on your hands?
A. Yes, sir.
Q. Now, when you got back in the car and were still at
the scene, did he say anything?
A. Not to my kno,vledge.
Q. Yon didn't hear him say anything?
A. Not at the scene. Not at the scene.
Q. Did ~fonroe say anything when Gadd got in the carY
A. Yes.
Q. "\\7bat was that?
A. He said that he tore the man's eyeballs out.
Q. What did he say, exactly, if you recall Y
A. He saiw, "I just tore the man's eyeballs out."
The Court: Repeat the answer. The jury didn't hear
you.
pagP 243 ~ The vVitness: lie said, "I tore the n1an's eyeballs out."
By Mr. I-Ioran:
Q. This is ~Ionroe that said that?
A. Yes, sir.
Q. And you don't know when exactly Monroe got in the
car?
A. No, sir, I don't.
Q. 'Vill you tell the jury about the ride from when you
got the beer and when you got the ax and went on a ride Y
How many 1nail boxes do you ren1e1nber being run over or
chopped with that ax?
A~ I don't know how many-I don't remember how 1nany it
was.
Q. Was it ten, or twentyY
A. I couldn't say for sure.
Q. Was it more than ten?
A. I don't think so.
Q. 'Vho was driving the car during that ride?
A. Glen Blevins.
Q. And who was driving the car when you parked on the
dirt road 1
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A. It was Glen or Roger vVatson, one of the two.
Q. Now, do you recall Roger 'vhen you were stopped on
that dirt road climbing over the seat from the
page 244 ~ back to the front Y
A. No, sir.
Q. Now, you said that when you were stopped there you
were in the front seat and Roger was at the steering wheel?
A. I think it was at the steering wheel.
Q. vVhere was Glen Y
A. In the back, I think, or the front, orQ. Now, what is the last thing you ren1ember before you
'vere stopped on that road?
A. The last thing?
Q. Yes, before that?
A. It was riding down the road.
Q. Where?
A. The road going towards Bull Run Marina.
Q. Do you know the name of the road Y
A. No, I don't know the name of the road.
Q. And do you recall returning to l{incheloe RoadY
A. No, sir, I don't recall.
Q. You don't remember that Y When was the last time you
stopped before you stopped here 7
A. I think it was a big sign leading to a subdivision somewhere.
Q. Big sign?
A. Yes, 'vith a subdivision name on it.
Q. vVhat occurred there?
page 245 ~ A. I think the sign was chopped or something.
Q. 'Vith the ax?
A. Yes.
Q. Do yon recall talking to Detective Sanders on the
Monday after this happened Y
A. Yes, I do.
Q. You do?
A. Yes.
Q. Over at the Town and Country Motel?
A. (No response.)
Q. Do you remember being there with Junior Blevins?
A. Yes.
Q. You do 1 Do you remember telling him that as you
'vere leaving that fight scene, walking up to,vards the car,
that Doc Gadd passed you and went down to 'vhere the other
people were Y
A. When I was walking back to the carY
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Q. Yes, sir .
.A. No, sir, I don't rmnember telling him that.
Q. Could you have told him that 7
A. I probably could have, but I don't remember.
Q. You just don't remember telling him 7
A. No.
Q. Now, you say that the man was on the ground?
A. Yes.
page 246 ~
Q. And somebody was on top of him?
A. Yes, or he was on top of somebody.
Q. Right. You don't know who that was Y
A. No.
Q. Could it have been two people on top of him Y
A. Could have been.
Q. Could have been 7 And you say you never saw the rifle
after you went down there?
A. That's right.
Q. You don't know who had the rifle, do yon~
A. No, sir.
Q. Did yon testify that you don't know wl1o was struck
when you swung a blow?
A. Yes, sir.
Q. You don't kno\V \vhether you hit the man or Monroe or
Blevins, do you Y
A. That's right.
Q. Now, do you recall telling Detective Sanders that you
,vent to swing a blow and the man dropped like a sack of
wheat, or ·words to that effect?
A. No, sir.
Q. Well, did yon see the man 'vhen he fell to the ground 7
A. Yes, sir, I seen him \Vhen he went to the ground.
Q. I-I ow did he fall Y
A. I don't know how he fell.
page 247 ~
Q. Did he drop fast, suddenly?
A. No, he looked Hke he was rolled, pushed or
rolled. Pushed dow·n.
Q. You don't know who \Vas doing the pushing?
A. No, sir.
Q. Now, you told 1\:t:r. Swazey that you \vent back there to
protect yourself?
A. Yes.
Q. vVhat did vYatson do when you were all standing in
front of the carT
A. \Vhat did he doT
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Q. Right, when l\ionroe jumped this 1nan?
A. He ran into the \voods.
Q. 'Vhat did Gadd do?
A. I think he ran up the road.
Q. Did you ever stop to see if this 1nan required medical
attention?
. A.. No, sir.
Q. Did yon evPr think to call and say there was an injured
1nan on the road~
A. No, sir.
~ir. Horan: I think that is all I have, Your lion or.
The Court: Any further questions T

RE-DIRECT EXAl\IINATION
By l\1r. Swayze:
Q. }lr. Penny, when you were back of the car
involved in the scuffle with Mr. J-Iolyfield, did
anyone in your presence touch this n1an's eyes?
A. No, sir. Not that I could see.
Q. 'V ell, could you see the man's face?
A. No, sir.
Q. 'Yell, do you know then that this didn't happen while
you were there?
A. I-no, sir.
Q. \Vhat \Vas the 1nan's condition, if you kno\v, when you
left the scene; that is, when you \valked away from it?
li. Still full of fighting.
Q. Why \Vas it that you walked away from the scene, the
fight?
A. The man was down and I didn't see no use to stay
back there.
Q. vYhat were you intending to do then?
. .~. Leave.
Q. All right.
page 248

~

1\Ir. Horan:
The Court:
is he?
l\Ir. lioran:
The Court:

Nothing further.
Is this witness free to go? He is not in custody,
No, sir.
You are free to go.

('Vitness excused.)
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page 249

~

The Court: Has Mr. 'Vhisenhunt been locatedY
The Bailiff : Yes, sir, the Deputy has gone out.
Mr. Swazey: I would like to call John Monroe.

Whereupon,
JOHN MADISON ~IONROE 'vas called as a witness by
and on behalf of the Defendant, and having been previously
duly sworn was examined and testified as follo,vs :
DIRECT

EXA~IINATION

By Mr. Swayze:
Q. Will you tell the jury your natne and age, please Y
A. John 1\{adison Monroe, 21.
Q. We couldn't hear your name.
The Court: Speak up real loud so that the last JUror
can hear you.
The Witness: John Madison Monroe, 21.
By Mr. Swayze:
Q. Mr. Monroe, did you, on September 24th, 1966, hann
the eyes of Mr. Greer Franklin Holyfield?
A. I refuse to answer on the grounds that it n1ay tend to
incriminate Ine.
Q. All right, one other question. Do you know who killed
Greer Franklin Holyfield Y
A. I· refuse to answer on the grounds it n1ay tend to incrhninate me.
page 250

~

1\!Ir. Swayze: That is all the questions I have.
The Court: Do you have any questions Y
Mr. Horan: No questions.
(Witness excused.)

Mr. Swayze: I would like to call }.IIr. Gadd.
Whereupon,
RUDOLPI-IUS GADD was called as a 'vitness by and on
behalf of the Defendant, and having been previously duly
sworn was examined and testified as follows:
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DIRECT EXAMINATION
By Mr. Swazey:
Q. N o,v, will you tell the jury your name and age f
A. Rudolphus Gadd. I am 22.
The Court: You will have to t;~peak up, please, so that the
last juror can hear you.
The Witness : I am Rudolph us Gadd and I am 22.
By Mr. Swazey:
Q. Rudolphus Gadd, I ask you whether or not on September 24th, 1966, that you took this gun and struck Greer
Franklin IIolyfield on the head with it-and killed him f
A. Sir, I refuse to answer any questions on the basis of
it might intend to incriminate myself.
Q. All right.
Mr. Swayze: No other questions, Your Honor.
page 251

~

CROSS EXAMINATION

By Mr. Horan:
Q. Did Glen Blevin hit Greer Franklin Holyfield with that
gunY
A. I don't wish to answer any questions, sir.
Mr. Horan: No further questions.
The Court : You are excused.
C'Vitness excused.)
The Court: Bring the next witness.
Mr. Swayze: I would like to call the Defendant.
The Court: I don't believe he has been sworn, Mr. Swayze.
(Whereupon, the Defendant 'vas duly sworn, by the Clerk
of the Court.)
Whereupon,
GLEN D. BLEVINS was called as a witness for and on
his own behalf, and having been previously duly s'vorn was
exa-mined and testified as follows:
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DIRECT

EXA~iiNATION

By Mr. Swayze:
Q. vVill you tell the jury your name and age 1
A. Glen Daniel Blevins, 19.
Q. vVhere do yon live 1
A. 1245 Braddock Road. .
Q. How much education have you had, ~ir. Blevins!
A. Tenth grade.
page 252 ~ Q. vVhere did you get that education!
A. vV oodson I-Iigh School.
Q. Are you working at the present time Y
A. Yes, sir.
Q. vV11at do you do for a living Y
A. Installation work.
Q. And with wh01n do you live Y
A. My father and mother.
Q. What is his natne?
A. Albert Edward Blevins.
Q. 'Vhat does your father doY
A. He's a carpenter.
Q. Does he have any other occupation Y
A. He's a reverend.
Q. Pardon?
A. A reverend, minister.
Q. Mr. Blevins, calling your attention now to the 24th day
of Septe1nber, 1966, will you tell us \Vhen it was you first
1net up with any of the boys involved in this matter?
A. I met Belvin Penny at about eigl1t o'clock that evening.
Q. Where did you meet ~Ir. Penny?
A. At Blevins Store.
Q. vV11ere did you and Mr. Penny go, if anY'vhereY
A. 1\Jle and Sonny Penny and Wayne J annel went to Fairfax and got some \Vine.
page 253 ~ Q. Who is the third man that you mentioned Y
A. Wayne J annel.
The Court: Excuse me, gentlemen. You are going to have
to speak up a little louder so that the jury can hear you.
Mr. Swayze : You will have to make a real effort now to
talk loud enough so that everyone can hear everything you
say.
By Mr. Swayze:
Q. vVbo \VaS it that ·went with you to the party!
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Sonny Penny and vVayne J annel.
" 7 ayne Jann(~u
\Vayne J annel.
And where did you go f vVhere was this?
On Ruby Drive off of Braddock Road.
\Vhose party was it~
Joyce Farnter's.
\Vhat did you do at the party?
Drank and danced.
Q. Pardon¥
A. Drank and danced.
Q. "\Vhat did you drink~
A. vVine.
Q. Ho'v n1uch 'vine did you drink Y
A. Two bottles before we got there and three 'vhile we
'vas there.
page 254 ~
Q. vYhat thne did you leave the party?
A. Ten o'clock, I guess.
Q. vVhat did you do then Y
A. "\Vent and got 1ny father's car.
Q. "\Vho is "we"'
A. 1\ie, Sonny Penny, and Roger vVatson.
Q. Where did you go in the carY
A. "\Vent to supposed to be a party down at the Foxcroft
Aparhnents.
Q. vVho drove the car?
A. I did.
Q. vVas there a party at the apartments Y
A. No, sir.
Q. vVhat did you then dot
A. \Vent to the bo,vling alley.
Q. \VhereY
·
A. Fairfax Circle.
Q. "\V11at did yon do at the bowling alley at Fairfax Circle?
A. Drank a few beers, too.
Q. I-Iow long were you there Y
A. rrwenty Ininutes.
Q. \Vhere· did you go fron1 Fairfax Circle Y
A. To Tops Drive In.
Q. ''That did you do there Y
page 255 ~
A. Got run off for standing outside the car.
Q. "Tho ran you off T
A. The security man there.
Q. Did that gentleman testify here yesterday!
A. Yes, sir.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

118

Supreme Court of Appeals of Virginia

Glen D. Blevins
Q. Where did you go from there 7
. A. Social Circle.
Q. "\Vhat is Social Circle?
A. It's a dance.
Q. And what did you do there?
A. \Ve stayed there and I got in an argument with John's
brother about n1e taking hin1 off.
Q. "\Viii you say that again? I an1 sure the jury didn't
understand it.
A. I got in an argun1ent with his brother because I took
John off 'vith me.
Q. vVhen you say "John", John who?
A. Monroe.
Q. Was there a fight?
A. No, sir.
Q. Did you have anything else to drink?
A. Yes, a beer.
Q. Where did you get the beerY
A. At the Drug Fair at Fairfax Circle.
Q. I-I ow 1nany beers did you get?
page 256 ~ A. Twenty-four cans.
Q. Now, when you left Social Circle, where did
you go in the car?
A. Rode around.
Q. Did you wind up anywhere?
A. Yes, over on Popes Head Road.
Q. And why did you go to Popes J-Iead Road?
A. Just riding around.
Q. And 'vhere did you go on Popes I-Iead RoadY
A. Roger "\Vatson's house.
Q. Did you do anything at Roger 'Vatson's house?
A. Got an ax.
·
Q. Who got the ax Y
A. Roger.
Q. What is the reason for getting the ax?
A. Somebody thought of chopping do'vn a tree across the
road. vVe decided we might get in trouble so we didn't do
that.
Q. But you nevertheless took the ax?
A. Yes, sir.
Q. Now, where did you go from Roger \Vatson's house,
and what tilne was it?
A. It was approximately a quarter of twelve, I guess.
Q. \Vhere did you go·?
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A. "\Vent down towards Davis's store.
Q. vVhere is Davis's store 1
page 257 ~ A. Off 123.
Q. Can you give the jury any better idea of
'vhere Davis's store is than that?
A. Four miles from Clifton. Best I can do.
Q. vVhat did you do ·when you got there?
A. Stopped a chopped a few mail boxes.
Q. Who did~
A. I don't know who chopped them, but Doc and Penny
got out.
Q. Who got out f
A. Doc and Penny.
The Court: I don't think the jurors heard that last answer.

By Mr. Swayze:
Q. If I understand you correctly, you say that you made a
few stops and chopped a few mail boxes~
A. Yes, sir.
Q. Now, who did this~
A. It was either Doc or Penny. I don't know.
Q. vVhen you say "Doc", 'vho do·you mean?
A. Rudolphus Gadd.
Q. Why do you say it 'vas those two 1nen?
A. Because they got out of the car.
Q. But, did you see then1 chop any 1nail box 1
A. No, sir.
page 258 ~
Q. IIo'v do yon know they chopped a mail box f
A. I don't.
Q. Did you have any trouble driving the carY
A.. Yes.
Q. \Vl1at happened~
A. vVent off the road.
Q. "\Vas this some defect in the car or in you?
A. Me.
Q. Did you strike anything when you went off the road?
A. Mail boxes.
Q. vVhat else did you do when you drove along the road f
. A.. Drove.
Q. Did you do anything else 1
..~. No, sir.
Q. Do yon know where the park is down near Bull Run?
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A.
Q.
A.
Q.
A.
Q.

Yes.
Did you go near there?
vVent by there.
Did you make any stops in that area!
Not as I remember.
'Vhat is the next thing that happened 7
A. 'Ve stopped on the side of the road to urinate. I remember that and thenQ. vVhere 'vere you when you did that 7
A. On Kincheloe Road.
page 259 } Q. Now, did you get out of the car7
A. Yes, for a time.
Q. Did everyone get out of the car~
A. Yes, sir.
Q. Did you see anybody chop a n1ail box in that area 7
A. No, sir.
Q. What did you do then 1
A. Got back in the car, got ready to leave.
Q. Did you get behind the wheel~
A. No, sir.
Q. '\That happened?
A. I got behind the driver's seat.
Q. And what happened 1
A. A guy-I seen so1ne lights coming and Roger couldn't
find the gears of the car and I tried to put it in gear for hhn,
but the guy cmne up behind us and got out with a gun.
Q. 'Vhat seat did you get into 'vhen you got into the car1
A. Rear seat behind the driver.
Q. And who got behind the wheel7
A. Roger 'Vatson.
Q. vVhat kind of a car-what kind of trans1nission did this
car have7
A. Autmnatic, push button.
Q. Now, did l\{r. 'Vatson get the car started 7
A. No, he didn't.
page 260 } Q. Did he attmnpt to start the car?
A. Yes.
Q. "That was it that you did~
A. You had to push the neutral to start it and he couldn't
find the neutral button. He couldn't find the neutral button.
Q. Did you touch the neutral button?
A. No, I didn't rnake it that far.
Q. vVhat happened~
A. vV11en I leaned over the seat to push the button I seen
the car cmne behind us so I sit back do,vn.
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Q. Can you talk a little slower, please¥ "\Vhat did you see~
A. I seen cars coming up from behind so I sit back do\vn.
I \Vas leaning up over the seat trying to find the button.
Q. Now, how do yon know it was a car!
A. Headlights.
Q. Did this car go by you or did it stop 1
A. It stopped behind us.
Q. vVhat happened then?
A. A n1an got out with a gun.
Q. vVhat kind of a gun?
A. It was a rifle.
Q. What did he do?
A. Stuck it up to the window.
page 261 ~ Q. \Vhich window?
A. He pointed it at the center post really, told
.
us all to get out.
Q. vVha t did you do?
A. I got out.
Q. Did he tell you where to go?
A. Yes, sir, he said, "Get in front of the lights."
Q. And \vhat did you do?
A. I got in front of the lights.
Q. "\Vho else got out and got in front of the lights?
A. Sonny Pc:mny, Roger \Vatson, and Doc Gadd.
Q. Now, what did l\1r. ].fonroe do¥
A. He must have stumbled out the back door, I guess.
Q. \Vhy?
A. I don't know. Apparently drinking heavily.
Q. And what happened then?
·'
A. The gun went off.
Q. Did you see it go off~
A. No, sir.
Q. Did you hear it~
A. Yes, sir.
Q. What did yon then do?
A. Turned around.
Q. \Vbat did you see?
A. Sir?
page 262 ~
Q. "\Vhat did you see?
A. Scuffling in the back of the car.
Q. vVho \Vas scuffling 1
A. John and the man apparently.
Q. Now, you mean John Monroe?
A. Yes, sir.
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Q. And 'vho else 1
A. Mr. Holyfield.
Q. What did you doY
A. Went around to the back.
Q. Did anybody go with you 1
A. Mr. Penny.
Q. And what did you and Mr. Penny then do?
A. Tried to disarm the man.
Q. How did you try to go about it 1
A. I grabbed the gun.
Q. All right. Tell the jury exactly 'vhat happened then.
A. I grabbed the gun and there was scuflling, all three of
us was trying to get the gun. I don't kno'v if they was trying
to fight him or not.
Q. Talk slo,ver, please.
A. I finally got the gun and Penny and l\Ionroe 'vere still
fighting the man and I threw the gun down and 'vent back
because the man was trying to fight back to get the gun again,
so I scuflled with the n1an and he fell down and
page 263 ~ got a bloody nose sonH~where. I don't knovv 'vho
give it to him.
Q. Now, you say you 'vent back to where the other two
were fighting?
A. Yes. It was right beside n1e.
Q. Did you touch the n1an Y
A. I don't know, I might have.
Q. "\\That makes you think you might have'
A. We 'vere scuffling.
Q. Vvas he bleeding in'any way!
A. Yes, from the nose.
Q. Do you kno"r ho"r he got that bloody noseY
A. No, sir.
Q. Did you hit hun in the nose~
Mr. lforan: I object, Your l-Ion or. The 'vitness is capable
of telling his own story. I don't think Counsel has to lead
hiln.
The Court: I think it is leading. Sustained.
:Nir. Swayze: Your Honor, I jnst-,vellBy ~{r. Swayze:
Q. Did I understand you to say that yon don't reme1nber
hitting this man? Didn't you say that a little 'vhile ago?
A. No, sir.
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Q. "No, sir," what'
A. I don't rernember hitting him.
Q. Well, did you knock him downY
page 264

~

Mr. Horan: Objection, Your Honor.
The vVitness: I might have.
Mr. Horan: Objection, he is leading the 'vitness again.
The Court : Sustained.

By Mr. Swayze:
Q. All right, when you went back to the-after taking the
gun away from the 1nan, tell us once again 'vhat you did.
A. Took the gun away from the man, threw it do,vn, and
went back to fight the man because he 'vas trying to fight back
to get to the gun, apparently.
Q. Then 'vhat happened?
A. Then somehow he got a bloody nose and we were scuffiing with him for a minute or two and somebody got knocked
down.
Q. vVhere did he fall when he went down?
A. On the ground.
Q. Now, 'vas anybody scuffling 'vith him on the ground f
A. John Monroe.
Q. All right, 'vhat did you then do~
A. Me and Penny left.
Q. vVhere did you go f
A. vVent back to the car and sat down.
Q. Did you see any one of the other boys at the time?
A. Roger was just getting in the front seat.
Q. Roger \Vatson ~
page 265 ~ A. Yes, sir.
Q. 'Vhere did he cmne fron1?
A.· Around the front of the car.
Q. All right, what did you three boys then do, if anything?
A. Sit in the car.
Q. At that point, did you hear anything?
A. Scuffling.
Q. Where 'vas the scuffling taking place?
A. On the driver's side in the back of the car.
Q. 'Vho 'vas out there f
A. John.
Q. John ~Ionroe?
A. Yes, sir.
Q. Anyone else?
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.l~s...

No, sir.
Q. ·\\There was 1\llr. Holyfield, if you know~
A. Out there somewhere.
Q. \Vell then, the two of them were out there 1
A. Yes, sir.
Q. All right, did you see Rudolphus Gadd?
A. Later on, 30 seconds maybe, a minute or something.
Q. \Vl1ere was ~Ir. Gadd 'vhen yon first sa'v him?
A. Coming out of tl1e woods.
Q. Tell the jury 'vhat l\:lr. Gadd did.
page 266 ~ A. He walked down beside the car and went
back there and then John came inside and the
sounds becan1e more intense.
Q. \Yhat was that now?
A. The scuffling was tnore intense.
Q. Did you hear any other sounds besides scuffling?
A. The guy was saying, "Let me np, I've had enough."
Q. "\Vho was saying that?
A. ~!r. I-Iolyfield just beforeQ. Just before what 1
A. Dock got back there.
Q. All right. Now, 'vhen l\ir. Gadd walked back there, will
yon tell the jury 'vhat you heard?
A. "\Vell, John co1ne and got in the car and I heard a blo'v
and the guy groan.
Q. Say that again, please, so the jury can understand you.
rrhe Court: At any tirne the jurors do not hear an .answer,
especially frmn the Defendant, raise your hand and \Ve will
have the answer repeated.
Bv ~Ir. Swayze:
·Q. Yes, \vi'll you repeat your answer?

A. I heard a l1eavy blow and I heard the man groan.
'l'he Court: 1-fe said he heard a heavy blow and then he
heard the man groan.
By l\Ir. Swayze:
Q. Did you ltear anything else after that?
A. A fe,v rnore blows.
Q. Can you describe the sound that you heard 1
A. Sornething hitting.
Q. Did you hear anything else after that 1

page 267

~
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No, sir.
Did anyone in the car say anything¥
~Ie and Roger hollered for Doc to come on.
When did you holler for Doc to come on?
After we heard the blows.
Did he con1e Y
No, he jun1ped into the guy's car.
What did he then do Y
Passed us.
vVhat did-who 'vas driving your carT
My car¥
Yes.
Roger 'Vatson.
All right. Did you get your car going¥
Yes, finally.
And 'vhat l1appened?
vVe followed hi1n.
'Vhere did you go?
Down the road.
Q. How far?
page 268 ~ A. Three quarters of a mile maybe.
Q. 'Vill you tell the jury what happened?
A. 'Vell, 've seen the car door open and DocQ. Say that again.
A. I seen the car door open and we passed Doc a little bit
do'vn the road, about 50 feet, and seen the lights come on inside of the car and Doc came on.
Q. Where did Gadd stop the car?
A. In the ditch.
Q. Was it on the road or off the road?
A. Partly in and partly off.
Q. And 'vhat-where did you stop your car, or where did
Mr. Watson stop your car?
A. Fifty feet belo'v it. A hundred maybe.
Q. Belo,v, you rnean on past him?
A. On past him.
Q. Did you see any fire Y
A. No, sir.
Q. Now, Mr. Blevins, calling your attention to the period
between the point 'vhere you left the scene 'vhere the fight
took place and where you stopped your car again, can you
tell the jury whether there 'vas any conversation in the automobile between any of the boys?
A. After 've left 'vhich scene?
Q. After you left the fight.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
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page 269

~

A. Between-before Doc got In the car or
after!
Q. This is before Mr. Gadd got into the car.
A. No, sir.
Q. Nobody said anything?
A. No, as I remember.
Q. All right. When :tYir. Gadd in the car what happened?
A. He got in the front seat and said he killed him.
Q. Nothing else Y
A. No.
Q. Did anybody in the car say anything T
A. Not as I remember.
Q. Did you say anythingY
A. No, sir.
Q. Did Mr. Monroe say anything?
A. I don't remember.
Q. Where did you boys go then?
A. Over to Braddock Road.
Q. Where!
A. Braddock Road.
Q. What happened there Y
A. Ran out of gas.
Q. What did you then do, 1\'Ir. Blevins T
A. I kne'v some people 'vho lived down the road there, so
I decided to go and get son1e gas.
Q. Who did you kno'v?
page 270 ~ A. !!r. Jerome.
Q. Mr. vVhoY
A. Mr. Jerome Johnson.
Q. Now, is he the colored gentleman that testified here?
A. Yes, sir.
Q. vVhat time of the morning was it then Y
A. Three o'clock, I guess.
Q. vVho 'vent 'vith you?
A. Me and Roger \Vatson.
Q. Tell the jury what you observed when you 'vent up to
this house.
A. \Veil, I woke him up. There 'vas people laying there
on the floor, then he got up. The boys came to the door first
and he got up and I asked hhn for a gas can and hose,
which he didn't have, so Roger said to get some money to get
some 1noney to get us do,vn to get some gas. So I went down
there and treid to get hhn to take us somewhere.
Q. What did he say?
A. H(l said he didn't have a car.
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Q. And what did you do?
A. We sit around there and I waited. lie had some boy
supposed to conw in and nobody came in. I talked to one boy
but he was too drunk to drive.
Q. So then what happened Y
A.
e left the scene.
page 271 ~
Q. vVhere did you goY
A. vVent over to Blevins's store, walked over
to the phone booth.
Q. What did you do in the pl1one booth Y
A. Called Roger's mother.
Q. While you were there, did you see Officer Blamer?
A. Yes, sir.
Q. Will you tell the jury what Officer Blamer did when he
appearedt
A. Came up, stopped, shined his spotlight on me and asked
me 'vhere did I get the blood on me at.
Q. Asked you what?
A. Asked me where I got the blood on me at.
Q. "\Vhat did you tell Officer Blamer?
A. I told hiin I had been in a fight.
Q. Did you tell him anything else Y
A. That's all.
Q. Did he ask you where the fight took place Y
A. Yes, sir.
Q. What did you tell him Y
A. Ruby Drive.
Q. Was that true?
A. No, sir.
Q. Why didn't you tell him the truth?
A. Scared.
·
page 272 ~
Q. And what did Mr. Bla1ner ask you to do Y
A. Asked me to go with him.
Q. "\VhereY
A. To a motor scene on Kincheloe Road.
Q.. "\Vhat did you tell him Y
A. "I'd be glad to."
Q. Did you tell him you didn't have anything to hide Y
A. I don't remember.
Q. All right. Did you go down to the scene 1
A. Yes.
Q. Did you see anything down thereY
A. No.
Q. Did you talk to Detective Sanders down there?
A. Yes, sir.

'V
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Q. Was any request made of you by either of the policeIuen¥
Mr. Iforan : I object, Your Honor. Again, he is leading
this witness. IIe can ask him what happened and let the boy
tell the jury as he sees it.
Mr. Swayze : Certainly I think I can ask the nmn a sin1ple
question like, "'Vas there a request 1nade of you?" I don't
think that is putting 'vords in this man's mouth at all.
The Court: I will allo'v this question.
Mr. Horan: The four previous questions 'vere leading and
I didn't object. I think he can ask him 'vhat happage 273 ~ pened at the scene now.
The Court: It is in the Court's discretion to
allow smne leading and not allow son1e leading. Restrain
yourself, please.
:Mr. Swayze: Yes, sir.
~Ir. Swayze:
Q. Did the police1nan ask you to do anything?
A. Sir'
Q. Did the police1nen make any request of you T
A. Yes.
Q. Tell us about that.
A. He told me my rights and he told me if-I told hhn I
had been in a fight again.
Q. Did he ask you about your clothingY
A. Yes.
Q. vVhat did he ask you Y
A. "vVhere did you get the blood on you at Y"
Q. Pardon?
A. ·where did I get the blood on me at.
Q. "\Vell, 'vas anything-do you recall anything else the
policeman may have asked you?
A. No, sir.
Q. Nothing else Y
A. No.
Q. 'Vhere did you go fro1n there Y
page 274 ~ A. To my house.
Q. vVhat for?
A. To take n1y clothes off.
Q. Why in the world 'vould you want to take your clothes
off?
A. They asked me to.

By
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Q. Oh, which policeman asked you to take your clothes
off?
A. Blamer.
Q. vVhere was he when he asked you that?
A. At my house.
Q. Did you agree to do that?
A. Yes, sir.
Q. Did you give him your clothes Y
A. Yes, sir.
Q. Now, the clothes that have been displayed here in evidence, are those your clothes f
A. Yes, sir.
Q. Now, ·whose blood is on those clothes?
A. ~Ir. Holyfield's.
Q. vVhat did you do after Sergeant Blamer left?
A. Went to bed.
Q. And what time did you wake up?
A. Seven-thirty or eight o'clock.
Q. 'Vhat did you then do?
page 275 ~ A. vVent and got some gas for the car.
Q. Did you see your father?
A. Yes, sir. l-Ie took me to get the gas.
Q. Pardon?
A. lie took me to get the gas.
Q. Did you tell your father what happened?
A. No, sir.
Q. Did you tell anyone?
A. No, sir.
Q. All right, when you went back to the car, what did you
find?
A. Penny and Doc still in the car.
Q. vVhat 'vere they doing1
A. Sleeping.
Q. vVhat did you then do?
A. Put the gas in the car.
Q. And then?
.l\.. Started the car up.
Q. 'Vhere did you go?
A. 'Vent to Roger's house.
Q. Why did you go there?
A. 'Vanted to see Roger.
Q. Did you see him?
A. Yes, sir.
Q. What did you then do?
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page 276
Q.

~

A. lie got in the car and we went down to
John's house.
"\Vho Y To Monroe's house Y
Yes, sir.
Did you see him?
Yes, sir.
All right, 'vho was in the car at this point?
Before John's, or after'
After.
Sonny Penny, Roger 'Vatson, Doc Gadd, myself, and

A.
Q.
A.
Q.
A.
Q.
A.
John ~fonroe.
Q. You 'vere all together again?
A. Yes, sir.
Q. All right, what happened?
A. \Ve went down and got something to eat.
Q. Where?
A. The Steak In A Sack at Bailey's Crossroads.
Q. Did you discuss 'vhat had happened earlier in the morning?
A. Yes.
Q. \Vl1en was it you learned that Mr. Holyfield 'vas dead 1
A. Later on.
Q. When?
A. I read it in the paper.
Q. Did anybody tell yon that he had been killed earlier
than t.hatt
page 277 ~ A. Yes.
Q. 'Vho?
A. Mr. Blamer.
Q. Did you tell the boys Y
A. Yes.
Q. Now, 'vhat did you do at breakfast?
A. Eat.
Q. Anything else T
A. No, sir.
Q. Where did you go after breakfast Y
A. To Roger's brother's house.
Q. Did you discuss turning yourselves in?
A. Yes, sir.
Q. And as a result of discussing this, did you turn your.
self in Y
A. No, sir.
·
Q. Did you hear from your father at all that day?
A. Yes, sir.
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Q. What tiine?
A. One o'clock and about five.
Q. At one o'clock, .ho·w did you con1n1unicate with your
father?
A. I didn't talk to him.
Q. He talked to you?
A. He talked to my sister.
page 278 ~ Q. He talked to your sister f
A. Yes.
Q. And then did you talk to your father later on Y
A. Yes, sir.
Q. What time f
A. About five o'clock.
Q. Wl1at did your father tell you to do?

Mr. Horan: Objection. That is hearsay.
The Court: Sustained.
By Mr. Swayze:
Q. As a result of that conversation, what did you dof
A. Come home.
Q. What time did you get home t
A. Twenty-five afterThe Court: Just a minute, they didn't hear the last answer.
By Mr. Swayze:
Q. What did you do as a result of a conversation with
vour father Y
· A. I went home.
Q. On Braddock Road?
A. Yes, sir.
Q. What happened f What time did you get thereY
A. A quarter after five or twenty minutes after.
Q. vVill you tell the jury 'vhat happen~d when
page 279 ~ you arrived home T
A. I got ready and was going to turn myself in.
Q. And what happened f
A. They come, the police came.
Q. Wl1o came f
A. Mr. Sanders and Mr. Blamer.
Q. Did you say anything to either of these officers 'l
A. Yes, I told them I was there.
Q. What do you mean, you were theret
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A. At the scene. They asked me if I was there.
Q. What did you tell them 1
.A. Yes, sir.
Q. Now, Mr. Blevins, did you ever strike Mr. Holyfield
·
with the rifle!
A. No, sir.
Q. Did you do anything to encourage anyone else to strike
him?
Mr. I-Ioran: I object to his line of questions as leading.
The Court: The objection is sustained.
Mr. Swayze: .All right, you may examine, Mr. I-Ioran.
The Court: I think the Court will take a short recess prior
to cross examination and let the court reporter have a little
break. It will be about ten minutes.
(Short recess.)
page 280

~

The Court: Let the record show that the Defendant is present with his attorney and the Commonwealth by her attorney.
Go ahead, sir.
CROSS EXAMINATION

By Mr. Horan:
Q. Now, ~Ir. Blevins, what time was it you left the Social
Circle?
A. Twelve-thirty, I guess.
Q. Now, did you hear the man fron1 Tops testify you were
in Tops around eleven 1
A. Yes, sir.
Q. Did you hear Roger Watson say you were at the Social
Circle for about 15 minutes!
A. Yes, sir.
Q. Is that true?
A. Ten or fifteen.
Q. So, it 'vould be closer to 11 :30 or 11 :45?
A. It's })Ossible.
Q. N o"r, where did you go when you rode around the
County? You 'vere just riding!
A. 'Vent down towards l{alnp VVashington and up 123 after
we went by Popes llead Road.
Q. And then where did you go?
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The Court: The jury cannot hear you, sir. You
will have to speak up as loud as you can. It is
in your best interest to have them hear your
testimony, so speak up loud.
page 281

~

By Mr. Horan:
Q. Then where did you goY
A. After 'vhere?
Q. 123?
A. 123? Towards Davis's store.
Q. Do you say that's in the vicinity of Clifton?
A. Four miles, I guess, from Clifton.
Q. What road is it on~
A. I don't even know.
Q. Well, do you remember being on Yates Ford RoadY 612?
A. I don't know which road it is.
Q. Do you know where Bull Run Marina is?
A. Yes.
Q. vVill you COlne to Coinmon\vealth's Exhibit No. 1 here?
Do you recognize that area Y
A. No.
Q. This is Gate Ford Road .
. l\. I guess that's where it is at.
Q. Do you kno'v where Bull Run Marine is?
A. It would be back here. (Indicating.)
Q. Do you see the town of Clifton on there anY'vhere?
A. No. Oh, up here.
Q. "\Vhere is Davis's store in relation to thatt
page 282 ~ A. Back in here. (Indicating.)
Q. liow far is Davis's store from the Social
Circlet
A. Eight miles.
Q. Do you remember being down, stopping the car in this
area here? (Indicating.)
A. Yes, sir.
Q. Do you rernmnber stopping the car when you came
around this turn? (Indicating.)
A. I guess that's true.
Q. All right. Now, did anything happen with reference
to the 1nail box right there?
A. I don't remember if I stopped there, or not.
Q. All right. Now, how about further along this road? This
is 'vhere you stopped?
A. That's where we was urinating, I guess.
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Q. Would you resume the stand, please Y Now, what do you
mean you guess Y
A. Sir?
Q. What do you mean you guess Y
A. I don't lmow for sure.
Q. Now, 'vhen you stopped to urinate you 'vere driving?
A. Yes, sir.
Q. And you all got out of the carY
A. Yes, sir.
Q. All of you Y
page 283 ~ A. Yes.
Q. Now, where did you go 'vhen you got out of
the carY
A. In the woods.
Q. Were you all together Y
A. The edge of the road. Sir Y
Q. Were you all together Y
A. They was around the car in that vicinity?
Q. Pardon?
A. In that vicinity somewhere.
Q. Did you see anybody with the ax Y
A. No, sir.
Q. Do you kno·w whether or not anyone had the ax 1
A. I don't know.
Q. You don't know. Now, did you see the lights coming
before everyone was back in the car 7
A. No, sir.
Q. You 'vere back in the car?
A. Yes, sir.
Q. And Roger was driving Y
A. Yes, sir.
Q. Ho'v did it cmne about that he was driving!
A. I had run off the road so much.
Q. I couldn't hear.
A. I 'vas too drunk, I guess. I mean, I wasn't handling
the car right.
page 284 ~ Q. Ho'v about Roger, what was his condition Y
A. He had been sleeping and passed out or
something and woke up.
Q. All right, so you get out of the car and get in front
of the lights, right Y
·
A. Yes, sir.
Q. Now, you don't know what happened with Monroe and
this man, do you Y
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A. No, sir.
Q. You didn't see that!
A. No.
Q. You don't know whether ~Ionroe jumped the man first
.when the gun \Vent off or not, do you Y
A. No, sir.
Q. Now, \vhen that gun went off what did Watson and
Gadd do¥
A. Ran.
Q. All right, and you and Penny \Vent to the man?
A. Yes, sir.
Q. Where was he in relation to the car, your car, the car
you were in¥
A. Who?
Q. Mr. Holyfield.
A. On the opposite the driver's side in the back.
Q. How far from the car¥
page 285 ~ A. Ten feet, I guess.
Q. And how far a\vay was his car?
A. Twenty feet.
Q. All right. And you and Penny ran back there, right?
A. Yes, sir.
Q. Who was first t
A. I don't remember.
Q. And what did you do when you got there, pile on top?
A. Sir'
Q. What did you do when you got thereY
A. Tried to get the gun.
Q. You just stood back and tried to grab the gun 1
A. I didn't stand back, I rushed in and tried to get the
gun.
Q. You rushed in there, didn't you?
A. Yes, sir.
Q. What did Penny do Y
A. He tried to get it too, I guess, or hit him or something.
Q. You don't know what Penny did 1
A. I was concentrating on the man.
Q. All right. Now, did you ever strike the manY
A. I don't know, possibly.
Q. Did you ever swing at him Y
A. Yes, sir.
page 286 ~ Q. He was a little man, wasn't heY
A. I guess. Not much littler than I was. Looked
about the same size.
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Q. About five feet four? You're about five feet four?
A. Five foot five.
Q. He was an old man, too, wasn't heY Older?
A. He 'vas old, he wasn't that old, though, I don't guess.
Q. Now, you don't know 'vhether you hit him or not, IS
that what you are telling the jury?
A. Yes, sir.
Q. But you swung at him Y
A. Yes, sir.
Q. You don't know whether you hit him or not Y
A. I 1night have hit him or John or Penny either one. 'Ye
was all in a huddle.
Q. Now, there came a time that he hit the ground?
A. Yes, sir.
Q. And when he was on the ground, you had the gun Y
A. I didn't have the gun; it was on the ground. I threw
the gun down before he fell down.
Q. Did you take the gun from him Y
A. Yes.
Q. Or did somebody else Y
A. I took it from him.
Q. All right. And he 'vas standing up when
page 287 ~ you had the gun Y
A. Yes, sir.
Q. And then .he hit the ground Y
A. After I threw the gun. I threw the gun down and
Penny 'vent back there because he was trying to fight his
way to the gun or something.
Q. And then you swung at him Y
A. Yes.
Q. Did you hit him Y
A. I don't know whether I hit him or not.
Q. And at this tiine, when he 'vas trying to get the gun,
Monroe or Penny had him, didn't they 1
A. Yes, sir.
Q. And you swung at hhn 'vhen they had· him, didn't you t
A. Yes.
Q. 'Vhen did the dead man first say he had enough f
A. After I got back in the car.
Q. That's the first tilne?
A. Yes.
Q. And he was bleeding before you got back in the car f
A. Yes.
Q. Where was he bleeding1 ·
.l\.. In the face.

Glen D. Blevins v. Commonwealth

137

Glen D. Blevins
Q. The faceT
page 288

~

A. Yes.
Q. Anyplace else Y
A. No, sir, not that I noticed. It was sort of

on his mouth.
Q. In the mouth he was bleeding?
A. Around his nose and mouth area.
Q. Did you ever wrestle with him T
A. Yes. They 'vas wrestling. I 'vas scuffling.
Q. l-Ie was bleeding when you 'vere wrestling 'vith him Y
A. Yes.
Q. 'Vhere was he bleeding then Y
A. He was bleeding from the mouth and nose.
Q. How about his eyes?
A. No, sir.
Q. "\Vho was wrestling with hin1 at the sa1ne time you were~
A. Penny and John. All of us.
Q. All three of you Y
A. We were just scuffling.
Q. 'Vere 'vorking on him?
A. Not workin' on him, just scuffling.
Q. Punching?
A. Yes.
Q. Punching and wrestling, three of you at one timet
A. Sir?
Q. Three at one time?
.
A. Yes, sir.
page 289 ~
Q. Now, what's this about ho'v you got the
blood on you?
A. Huh? I don't know how I got it on me.
Q. J-Iow did you get it on your shoes?
A. I don't know.
Q. You don't know?
A. No, sir.
Q. That blood was in he-re on your ann, wasn't it?
A. Yes.
Q. Did you ever rP1nen1her having him by the head like
that~ (Indicating.)
A. No, sir.
Q. vVhen he was bleeding?
A. No, sir. I don't know.
Q. As a 1uatter of fact, before you got out of there that
n1an was pretty well beaten, wasn't he?
A. Sir?
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Q. Before you left there, he was pretty well beaten, wasn't
heY
A. No, not that bad.
Q. Bad enough that he was bleeding¥
A. Yes, sir.
Q. Or you wouldn't have left, would you 1
A. Sir?
Q. You wouldn't have left, would you?
A. Yes, sir.
page 290 ~ Q. You wanted him incapacitated, didn't you Y
A. No, sir.
Q. You wanted him outT
A. Yeah, I wantedQ. Now; you are telling the jury you just dropped that gun
on the grounds, aren't you T
A. Yes, sir.
Q. You didn't bother to throw it in the \Voods or anything,
did youY
A. No, sir.
Q. Why was that¥
A. Because he was trying to fight towards me so I dropped
it.
Q. All right. So you never went back towards the car
and threw it in the \Voods, did you Y
A. No, sir.
Q. Because you knew he was going to be out, didn't you 1
A. I didn't know he \Vas going to be out.
Q. You knew he was going to be hurt real bad, didn't you Y
A. No, not really.
Q. Just bled a lot Y
A. Maybe.
Q. Now, you get in the car, Penny gets in the carT
A. Yes, sir.
Q. It didn't \Vork the other \vayY
page 291 ~ A. Sir T
Q. Didn't it work the other way Y
A. Penny went and I followed him.
Q. Penny got in the carY Then you got in the carY
A. Yes, sir.
Q. Then Watson gets in the carY
A. Yes, sir.
Q. What was said Y
A. SirY
Q. \Vhat was said Y
A. Nothing, as I remember.
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Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Yon didn't say, "'Ve sure beat the hell out of hin1" Y
No, sir, I don't remember.
You didn't say, "He'll never do that again"?
No, sir.
You never said that'
No, sir.
Now, Penny and Watson were in the car with you, right?
Yes, sir.
And you don't know 'vhere Monroe was f
Out there scuffiing.
When did he get in the car?
Sir!
When did he get in the carY
A. A 1ninute or hvo after I got in.
page 292 ~ Q. Well, when did Gadd come by the carY
A. Just before John got in the car.
Q. A n1inute or two?
A. Sir?
Q. A minute or two before John got in the carY
A. No.
Q. All right. Now, were the windows open in the cart
A. No, sir.
Q. The car was all closed up Y
A. Sir¥
Q. Was the car all closed up!
A. The door 'vas open in the front. Roger 'vas there.
Q. The door was opened Y
A. In the front.
Q. And Roger was sitting in the door f
A. Yes, sir.
Q. Roger testified he didn't hear any sounds back there
except scuffiing. Did you hear him say that Y
A. Sir?
Q. Did you hear Roger say that?
A. Yes, sir.
Q. All right. And he didn't hear anything. You heard him
say that?
A. Yes, I heard him say that.
Q. Now, you are telling this jury that the three
page 293 r of you get in the car after the man was there
with the gun, the man was jumped, you get in the
car and nobody said anything¥
A. Not as I recall.
Q. You just sat there? Nobody said anything?

Supreme Court of Appeals of Virginia

140

Glen. D. Blevin-s
A.
Q.
A.
Q.
A.

Yes, sir.
Nobody said anything?
Yes, sir.
Are you sure of that Y
Yes, sir.

Mr. Horan: I have no further questions.
The Court: Mr. Swayze, do you have any further questions Y
RE-DIRECT

EXA~fiNATION

By Mr. Swayze:
Q. Mr. Blevins, do you remember ever, at any point in
this affair, saying, "I sure beat the hell out of him"Y
A. No, sir, I don't.
Q. All right, sir.
The Court : Any further questions Y
Mr. Horan: No further questions.
The Court: You may return to your seat.
(Witness excused.)

•
page 299

~

The Court: "\Vill both attorneys and the Defendant come over here for a minute. It has
just con1e to the Court's attention that during the recess one
of the jurors has told the bailiff that he 'vould like to ask me
a question. The bailiff, of course, would not receive the
question and just told him he would have to 'vait until he
told me and see whether or not I would receive the question.
The Court at this time does not know 'vhether it goes to the
law or evidence, or if it goes to the juror's qualifications, but
what 'vould counsel like to do with this?
Mr. Swayze: I would like to have the juror propound
the question.
The Court: \Vould you suggest that the question be propounded in chambers rather than in open court with all the
other jurors present T
Mr. Swayze: That's correct.
The Court: It might go to his qualifications rather than
to the evidence or facts in the case, and if that meets 'vith
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both counsel's approval, we "rill ask the juror to come back
to chambers.
1\fr. Horan: No objection.
The Court: If it has anything to do with the law or the
evidence, I will advise hin1 that he will be instructed on this
later.
Mr. Swayze: I have no objection.
page 300 ~ The Court: All right.
Cmne on in and have a seat. vV11at IS your
namef
~Ir. Storrs : Storrs, Ernest Storrs.
The Court: And you are one of the jurors?
Mr. Storrs: Yes.
The Court: I understand you have a question. First, let
me ask you if the question is one that is related to the facts
in this case or the la'v to be applied to_ the facts in this case?
Mr. Storrs: The law to be applied in the case.
The Court: Let me advise you that all of you jurors 'vill
be instructed on the law at the end of the case and I may
be able to answer your questions and everybody's questions.
Mr. Storrs: Well, I didn't want to ask anybody or disturb
anything.
The Court: Right, sir. Yon will be instructed on the law to
apply to the facts at the end of the case.
Mr. Storrs: Thank you, sir.
The Court: Thank you, sir.
(End of conference in Judge's chambers.)
':Phe Bailiff: You may remain seated and come to order,
please.
The Court: Let the record show that the defendant is
present with his attorney and the Commonwealth by her
attorney.
Mr. Swayze: Mr. Wisenhunt.
page 301 ~ The Court: 'Vere you sworn yesterday?
Mr. 'V11isenhunt: Yes.
The Court: Take the stand, please.
'Vhereupon,
CHARLES 'VI-IISENHUNT 'vas called as a witness by
and on behalf of the Defendant, and having been previously
duly sworn, 'vas examined and testified as follows:
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DIRECT EXAMINATION
By Mr. Swayze:
Q. Will you tell the jury your name and address!
A. Delmer Charles Whisenhunt, 8900 Little River Turnpike, Fairfax.
Q. I am sure that the jury didn't hear that. Speak up,
please.
A. Little River Turnpike, Fairfax.
Q. What is your age, Mr. Whisenhunt!
A. Twenty-two.
Q. Do you know Rudolphus GaddY
A. Yes, sir.
.
Q. Calling your attention now to September 24th, 1966,
did you have occasion on that day to see Mr. Gadd 7
A. Yes, sir.
Q. Who was with you at that timeY
A. Billy Blevins.
page 302 ~ Q. No,v, is that Glen Blevins!
.
A. Yes, sir, that's Glen.
Q. Now, when you refer to Billy Blevins, is that the same
person?
·
A. No, sir.
Q. Are they related Y
A. I suppose they may be, I don't know.
Q. Now, did you have a conversation with Mr. Gadd in
reference to this caseY
A. Yes, sir, I did.
Q. vVhere were you when this conversation took place Y
A. I was do'vn in Vienna.
Q. Will you tell the jury how the conversation began f
A. He said he wasQ. Who is "he"Y
A. Gadd.
Q. All right.
A. He told me that he was over in Clifton on an old back
1~oad over there and this guy he said shot at him, and they
went off up the road and then this guy followed them and
stopped them and he got out and run, him and Roger Watson.
Q. No,v, at this point, if any of the members are having
trouble hearing, I wish they 'vould speak up.
'rhe Court : I am sure they will.
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By 1\Ir. Swayze:
Q. Go ahead.
A. Roger Watson ran when the guy stopped
and he said that he con1e back and the guy was laying on the
side of the road and he took a rifle and beat him to death
with it.
page 303

~

The Court: Repeat the last answer.
The 'Vitness: He said that he took the rifle and beat hhu
to death with it.
By Mr. Swayze:
Q. Did· he say anything further about the caseY
A. Not as I can remember at this point.
Mr. Swayze : All right, you may inquire.
CROSS EXAMINATION
By Mr. Horan:
Q. He said the man shot at them first Y
A. He told me that the man shot at them.
Q. Then the man followed them Y
A. Yes.
Q. Did he say who 'vas there Y
A. Ife said Glen Bl~vins and Sonny Penny, and Roger·
Watson, and the Monroe boy.
Q. Did he say-strike that-he said that he and Watson
ranY
A. Yeah, he said him and Watson ran.
Q. And did he say what the other people did Y
A. No. He didn't say.
page 304 ~ Q. Did he say who was around when he came
back?
A. He didn't say that either.
Q. So, you don't kno"T if there was anybody there or not?
A. As far as I know, I don't know.
The Court : Speak up.
The "\Vitness: As far as I know, I don't know.

By Mr. Horan:
Q. Did he say whether or not the man said anything to hin1
when he 'vas laying there Y
A. He didn't say.
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Q. Did he say whether or not he was alive~
A. He didn't say that, either.
Mr. lforan: No further questions.
}lr. Swayze: No questions.
The Court: }lay this 'vitness be excused Y
}lr. Swayze: Yes, sir, Your Honor.
The Court : You are free to go.
(Witness excused.)

•
page 306

•

~

The Court: Let's go into the Cmnmonwealth's instructions
first.
Instruction No.1.
Mr. Swayze: I object to this instruction on the ground
that there is no proof of the statute. This n1atter was discussed 'vith the Court this morning and it 'vas pointed out
that the Conunonwealth did not introduce the United States
statute during the course of the case, and it is now too late
to present thaf statute to the court.
The Court: It is your position that I cannot take judicial
notice of a United States statute at this point or at the
end of the plaintiff's evidence Y
Mr. Swavze: That's correct. I think the Court could take
judicial notice of the statute had it been offered bef9re.
':J.1he Court: There is no question about that. As to the
fact that the Court can take judicial notice, I mean.
Mr. Swayze: I don't believe the Court can take judicial
notice of a statute in the same fashion in the United States
as in the State of Virginia. 'J~here is a distincpage 307 ~ tion between the two, and our Code sections that
have been cited this n1orning 1neet that distinction, I believe. It is too late for the Common,vealth to
introduce the statute.
~rhe Court: "\Vell, the statute was offered after the Com1nonwealth had rested its case but before any evidence was
put on by the defendant. Now, do you feel that this is cause
for undue surprise or anything by the. defendant that it was
offered at this point?
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~fr. Swayze: vVell, it is a matter of some concern, Your
Honor, to us. "'\Ve feel that the Com1nonwealth had adequate
opportunity to present the statute and did not do so. The
fact that it can1e before we presented our evidence doesn't
really hecmne n1aterial. The truth is that the tin1c to present
it is passed, and that is the way the game of la\v is played.
The Court: It is not within the Court's discr(~tionery
power to reopen the Commonwealth's evidence to allow then1
to put on something of that nature~ I n1ean, this is not
sornething that \Vould have to be given to the jury at any
ti1ne. I n1ean, he could have turned to n1e and asked n1e to
take judicial notice of Section so-and-so of the United States
Code and I could have said, "Yes, I shall do so." And that
would have been it. Isn't that correct, sir1
Mr. Swayze: Yes, sir.
The Court: \Vithout even reading to the jury or anything
else.
page 308 ~ 1\tfr. Swayze: Tl1at would have been the procedure, but he did not do so, and I don't. think
it is up to the Court to correct errors or 1nistakes n1ade by
the Connnonwealth. And in the court, in a case of this graYity,
and the important of this particular statute, I think that it
con1es too late no\v for the Commonwealth to offer it.
The Court: Of course, we are going back to when it
was presented. \Ve are going back to the end of the Coinmonwealth's evidence. In fact, I believe you l1ad argued, you
had argued your 1notion to strike so that it \Vas at that point
really. Am I correct there?
}ifr. fioran: Yes, sir.
':rhe Court: But it was after the 1notion to strike was
argued and denied. I don't know. vYe didn't go back into
court at all, though, did \ve?
1\fr. Swayze: No, Your l-Ion or. It was taken up before
we \vent into court this morning.
The Court: So that it \Vas during a conference in cha1nbers
following the tennination of the evidence by the Comtnon''realth but before the motion to strike.
Mr. Swayze: That's correct.
The Court: Do yon have anyMr. !-loran: Your Honor, I feel, of course, they interpret
the statute one \Vay and I interpret it another. But, the
Court does not have to have some physical Inapage 309 ~ terial introduced into evidence in order for the
Court to take judicial notice of a statute. It is
just a matter of statutory interpretation.
The Court: The only case that I can think of offhand
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comes into the question of the discretion of the Court to
reopen a case is a civil case, and it involved, I believe, the
plaintiff forgetting to put in a life table.
~{r. Horan: Does Your Honor-excuse n1e. "\Vhat is the
law in criminal cases Y
The Court: Yes, let me finish my comment on this. And
this case, in this case the trial court I believe, it was at the
end of all the evidence, allo,ved the plaintiff to reopen the
case to put in something and asked the court to take judicial
notice of a life table, and the trial court granted it. The
court of appeals said it 'vas O.K.
~Ir. Horan: How does it apply in this caseY Freentan
versus Commonwealth, 107 Southeast 708.
The Court: Wasn't it a Virginia association?
1\fr. lloran: This is the old one, Judge. It doesn't have
the Virginia citation.
The Court : Let me see the case.
Mr. Iforan: This case, Your Honor, note, 'vas after all the
evidence 'vas in. It was n1urder, first degree murder, conviction upheld.
The Court: This was a homicide case, Mr.
page 310 ~ Swayze. In fact, it was first degree 1nurder, and
it is the last notation in the case, the court of
appeals said, "After the evidence was all in the case 'vas
adjourned to the next day to hear argnn1ent. The next
morning the Commonwealth was permitted, over the objection
of the accused, to introduce a witness as to the number and
location of 'vounds on the person of the deceased, and this 'vas
assigned and error. T,vo witnesses for the Commonwealth
luid already testified on the subject. The order of introduction of testitnony rests largely in the discretion of the trial
court and in this case that discretion was not an abuse and
the subject is fully discussed. See also Bwrke versus Co'mm.onwealtlz., 126 Virginia 769. They held the trial court 'vas
right in its ruling. In Freeman versus Comrnonwealth, 107
Southeast 707, decided June 29, 1921IYir. I-Ioran : Your l-Ion or, I have here the Bwrke versus
Comm.onwealth case. Relative to this case is the footnote.
The Court: This next case is Bu.rl'e versus Comn1tonwealth,
and I have already referred to it. This was decided in 1919
and involved some crime involving fisl1, catching fish in nets,
and that case is as follo,vs-it appears fron1 one of the bills
of exception-"that although the Common,vealth had introduced all of its testimony to the issue joined and the defendant d(~clined to introduce any evidence, the case was being
carried to the jury, and the Com1nonwealth had concluded
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its opening address to the jury and counsel for
the defendant was addressing the jury and presented the argument that there was no evidence
upon 'vhich a verdict against any of the defendants could
be based because of the fact of the existence of a local law of
Rockbridge County, it had not been legally proved by the
records, the Board of Supervisors of Rockbridge County.
Thereupon, it being conceded that the fact of such local law
had not been proved the Court, over the objection of counsel
for the defendant, suspended the arguments before the jury
and permitted the attorney or the Com1nonwealth to produce
certain records of the Board of Supervisors, etcetera." There
'vas a question as to whether it was a legal ordinance, but they
also decided that and the Court of Appeals stated further:
"As to the action of the Court in permitting the arguments
to be recessed and the record of the Board of Supervisors to
be introduced at that stage of the trial, 've think the exception is met by the familiar, general rule that the time and
order of production of proof rests largely in the discretion
of the trial court. The evidence thus introduced is evidently
a vital part of the Commonwealth's case, but it 'vas altogether
documentary and was undisputed. No continuance was asked
for and the record fails to disclose any r~ason for supposing
that the defendants could have bettered their condition if it
had been introduced at an earlier stage. The evidence was
clearly admissible and we do not feel reversing the case for
any irregularity."
page 312 ~ Do you have any cases contrary to that, sirT
Mr. Swayze: No, Your Honor.
Mr. Tydings: Neither one is exactly our case.
The Court : No, one is a murder case and the other is proof
of an ordinance.
Mr. Swayze: The last one sounds a bit fishy to me.
The Court: I think the proof of an ordinance is even a
little bit harder than taking judicial notice.
Mr. Horan: The amendment to 8270 was to facilitate the
introduction of an ordinance, I believe.
The Court : As far as the Court taking judicial of the
statute of the United States, unless there is reason brought
to the Court's attention that this is not the valid statute,
this is not the correct statute of the United States, I 'viii
take judicial notice of it and rule retroactively to the tirne
it was offered in chambers follo,ving the Common,vealth's
case. I will take judicial notice of that statute.
Mr. Swayze: ~fay I see what they introduced, Your Honor 7
The Court: Surely. Section 1705. That is being offered
in support of No. l.
page 311

~
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Mr. Iforan: Yes, Your Ifonor.
Mr. Swayze: N o,v, the Court has now taken judicial notice~
The Court: Yes, I have taken judicial notice of
that.
page 313 ~ ~Ir. Swayze: The· Court will please note our
exception to your ruling in allo,ving the Comlnonwealth to reopen the case and introduce the statute.

page 318

~

*
Mr. Swayze: Your Honor, we would like to object, then,
to Instruction No. 4. Considering the evidence that is in,
we do not feel that there is adequate evidence to support
a finding of 1nnrder in the first degree. The evidence is clear
that Blevins, together with Penny, left the scene of the conflict
and v.rent back to the car, and that the death occurred after
they v.rent back to the car. No,v, I don't believe
page 319 ~ there is anything to go to the jury that would
allo'v them to find this 1nan guilty of n1urder in
the first degree under these circumstances.
The Court: Ho'v about principal in a second?
Mr. Swayze: If there is evidence he 'vas aiding and
abetting.
The Court: \Vasn't he present and co1nforting?
Mr. Swayze: I don't think he was, as a matter of law,
present or comforting. There is no evidence of any such
thing he did. All he did was sit in the car.
The Court: Again, we have to take the Co1nmonwealth's
evidence to see 'vhether or not there is sufficient evidence
to support the instruction in the first degree. Taking it in
the best light against their evidence that he came back and
said he beat the hell out of hiln. There is evidence that he
hit the 1nan with a rifle. There is evidence after he ca1ne back
to the car he sat there and did absolutely nothing 'vhile
hearing so1ne thuds after the man had said, "I have had
enough." Again the Court is getting back to your motion
originally to strike. It appears to n1e that this is up to the
jury to deter1nine 'vhether or not he v.ras actually, by his
silence and having participated in the assault, 'vhether or
not he was actually aiding and abetting in the commission
of this crime.
~Ir. Swayze: I have not been able to find any case that
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goes so far as to hold mere silence as constituting aiding and
abetting.
page 320 ~
The Court : Ho\V about a case where a man,
taking Connnonwealth's evidence, \Vhere he hit
the rnan with the rifie and heat the hell out of hhn and
s01neone else finishes him off?
Mr. Swayze: This gets into the question of concert of
action. Here I believe the question is this thing is the
crintinal intent. In order to make two people guilty here
as principals in the first degree there rnust have been a
concert of action and intent, a crilninal intent to kill.
The Court: That's to prove principal in the first.
1\'lr. Swayze : "\Vhich is \vhat \Ve are talking about.
The Court: Not necessarily.
~Ir. Swayze: \Yell, Your Honor, I don't think there is
any evidence that this man, Blevins, killed the deceased.
The Court : Principal in the first \Vould be \Vhere he actually
killed hin1. Principal in the second is where he is present
and aiding and abetting.
~Ir. Swayze: But, the thing is there is no evidence that
Bh-wins had any crirninal intent to kill or even had any
notion.
The Court : Is there not evidence that he had intent to do
this n1an serious bodi1y harn1? I am not saying you agree
with the evidence. I arn saying is there not evidence to disclose that frmn the beating the hell out of him and hitting
him with the rifle?
n-Ir. Swayze: I think this would support at
page 321 ~ most n1aiming.
The Court: There is evidence to support rnainiing, and what if it results in death?
1\fr. Swayze: If there is any showing that the maiming
was the ultirnate death, but the doctor was clear that the
thing that caused the death here \vas not his eyes being
gouged out, but darnage to the head where the skull had
been fractured in nun1erous places by the heavy object. So,
there is the point, if the court feels that he \Vas aiding and
ahetting :Monroe in perhaps darnaging the man's eyes, then
the rnost he could be guilty of would be aiding and abetting
:i.V[onroe in maiming, but under no condition is there any evidence here that he helped ~Ir. Gadd beat the man on the
head 'vith the rifle. I think the evidence is rather clear on
this point.
'11 he Court: There is evidence he hit hhn \Vith the rifle.
There is evidence by his statement, \Vhich he has denied, but
whic.h is in evidence that he said he beat the hell out of him.
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It just strikes me that a· group of n1en, two or three of them
completely subdue a man and knock him to the ground; one
of them says he beats the hell out of him and there is
evidence that he hit him with the rifle, and because one of
the other men in the group comes up and finishes him off,
that the first 1nan is not aiding and abetting the commission
of the ulthnate and that it was a death out of a continual
beating.
~Ir. Tydings: Your IIonor, the evidence was
page 322 ~ that 1\:lr. Penny and Mr. Blevins, the defendant,
caine back to get in the car. Watson came out
of the 'voods. At that point Mr. Monroe was still back there
scuffling and :Wir. Gadd never once had been in the struggle.
OK:, as they were going to the car, he 'valked by them. OI(.
Mr. Blevins, the defendant's action was in no way concerted
with Gadd, what Gadd did after he went by him in the car.
The Court: This is your view of the evidence, that it was
in no way concerted, but did not he say that he put the n1an
in such condition that he was lying on the ground as found·
by Mr. Gadd and Gadd beat hi1n to death with the rifle Y
Mr. Tydings: We also assert that what he did do 'vas
to protect himself fron1 a citizen's arrest, that it was reasonable under the circun1stances, and that he was justified by
what he did. If Gadd never caine back, OK? If Gadd never
came back behind the car, the 1nost this man would bethere is no proof on the part of the Common,vealth that
anything happened before that to cause his death. He may
have had his eyeballs gouged out, but there is no proof that
that caused tl1e death of Mr. Holyfield, and so 've take the
position that OK, at the 'vorst, he tnay have concerted with
Monroe in maiming Mr. Holyfield and he 1nay have assaulted
him if his resistance 'vas unlawful, but there is no evidence
'vhatsoever that he concerted 'vith Gadd in any manner 'vhereby Gadd picked up the rifle and finished him off.
page 323 } The Court : The principal in the second can
even be so1nebody just sitting there and keeping
a lookout.
Mr. Tydings: There is no evidence he was keeping a lookout.
The Court: I don't think there is such evidence of it, but
I am saying that is the extent yon can go to. You don't
have to be there egging him on.
Mr. Swayze: You have to ha~~e the con1mon intent. "\Verf~
the evidence sufficient to believe or present to the jury the
issue of whether or not there was a com1non intent to kill
this man, I think the evidence negatives that Blevins ever
had such a crilninal intent to kill.
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The Court: Is it not the law that you are responsible
for the consequences of your acts if you intend to do a man
serious bodily harm and he dies as a result1
Mr. Swayze: If there is an intent by the act. Blevins
didn't do anything to indicate such an intent.
The Court: By the evidence, as most favorably approached
in the Common\vealth's vie\v, he intended serious bodily harm
to this man, and frmn this evidence he did serious bodily
harrn to this man. So, I 1nean, there is the intent fron1 the
evidence. Or, there is apparently from the evidence the
intent to do serious bodily harm to this 1nan, and he did it.
Now, of course, he has testified and he has put on evidence
that he didn't intend to hurt the 1nan and that
page 324 ~ he may have hit him, just scuffled, just did this or
that, hut this is for the jury to decide on this
issue. I think there is sufficient evidence for this case to go
to the jury on first degree murder, if not as principal in the
first, second certainly, as principal in the second.
I agree there iR indirect proof in evidence that the blows
given directly by hin1 to this 1nan eansed the n1an's deat11,
but there is evidf\nce that would show that hlo,vs givPn lJy hin1
to the defendant could have contributed because tht~re is
evidence that lH? hit hin1 w·ith a rifl<\ The onlv blows on
the body fro1n thP doetor's report were the eut o~ the neck,
the cut on the chest, and of course, the skull. Apparently
he was hit n1any, 1nany tin1es.
nir. Tydings: There is no evidencP that the llU.lB, Blevins,
hit hhn on the head with a rifle.
The Court: No, I don't kno\v where he hit hhn with the
rifle, but we kno\v that it was one of thosP places.
~fr. Tydings: The evidence at best was controvert<.~d he<:>a use-wellThe Court: Does the Com1nonwealth have any further
cmn1nent on this instruction on the question of first degree?
Mr. Horan: I think it is a jury question, Your llonor,
under the facts.
The Court: Do yon think th<-~re is sufficient Pvidt•Itee to
argue he is principal in thH first~
page 325 ~ :hir. Horan: I think the jury at a ntininuun
\Vill find principal in the second, judg<-•, hnt I
think the only evidence we really have that this 1nan was
definitely alive is the defendant's testinwny.
1.,he Court: There was Watson. I think ~Ir. 'Vatson said
that he heard the deceas<~d say, "I have had enough." But,
I think he said that he was in the woods "rhen he heard that.
:Mr. I-Ioran: lie did say that, Yonr lionor. I lwliev<-\ there
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was some evidence when the three of them ·were in the car
that they heard moaning. There is a lot of evidence about
scuffling noises.
The Court: There is direct evidence by the defendant that
he heard a thump, tl1ump, thump.
!<Ir. Horan: It is the only direct evidence of that. But
our position is that there were six lacerations, I believe Dr.
Cooper testified to, to the skull. There is evidence that the
defendant struck the man with the rifle.
The Court: There is an alleged ad1uission that he beat the
hell out of hi1n, \Vhatever that n1eans.
~1:r. I-Ioran: Yes, Your I-Ionor. There is sufficient evidence.
The Court: I think for the reasons I gave at the tilne I
denied the defendant's n1otion to strike, that I will give the
instruction on first degree murder. I think there
page 326 ~ is enough evidence of concert of action and certainly the defendant being involved in it as a
principal in the second degree.
Is there any objection to the form of the balance of the
instruction?
:Mr. Swayze: No, Your I-Ionor.
The Court: Instruction No. 4 'vill be granted.
J\;Ir. Swayze: "\Vill you note our exception, please?
The Court : Surely.

*
page 330

•

•

~

"\Vhich one are 'Ye on now?
~Ir. Swayze : 6.
Mr. IIoran: 6.
.
~Ir. Tydings : Did we get 2 straightened out yet?
The Court: No, not yet. vVe'll get back to it.
1\fr. I-Ioran: That is a standard instruction, Judge.
The Court: 6 'vill be granted.
Mr. Tydings: "\Ve just renew our objection as to the sa1ne
as the other instruction.
The Court : I assn1ne your objection will run to anything
that refers to first degree rnurder.
1\'Ir. Tydings : Anything on murder or 1nanslaughter.

•

•
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(Off-the-record discussion.)
The Court: Let's call this B-1, unless you ·want to 'vithdraw

B.
1\fr. Swavze: 'Vithdra'v Band substitute B-1..
The Coui·t : 'Vell, 've'll just call this B, then.
This is 'vhat I have written down, the fourth line from the
bottmn, that the defendant did nothing from that point on.
Strike the word "thereafter". Put "the defendant did not
by concert of action with such other person or persons or by
aiding or abetting therein." Or, "did not aid or abet therein."
1\IIr. IIoran: Judge, I 'vould like-I think the Court's proposed a1nendn1ent, if it started off, did not at any time act.
The Court: ~rhe Connnonwealth has suggested "at any time
by concert of action with such other person or persons did
not aid or abPt therein, as defined in other instructions."
Then the jury can find the defendant guilty in this case. I
think tl1at his requesting that "at any time" does
page 346 ~ go back to prior to the time he abandoned. Let
1ne read the 'vhole instruction so that 've all 'vill
know. This is the substitute Instruction B, the original B
having been 'vithdrawn.
The Court instructs the jury that if it believes from all
the evidence that Glenn D. Blevins, John ~ion roe or Belvin
Penny struck the deceased and threw him to the ground, and
that the resulting injuries to the deceased 'vere not sufficient
to cause his death, and further believe that Blevins abandoned
further conflict, and thereafter someone else, other than the
defendant, inflicted the wounds ·which caused the death of
Greer Franklin I-Iolyfield, and the defendant did not, at any
time, by concert of action with such other person or persons
or-off the record for a mmnent.

•

•

~~he Court: It would be by concert of action 'vith such
other person or persons or by .aiding or abetting them, as
defined in other instructions, then the jury cannot find the
defendant guilty in this case, and the Court instructs the
jury that they should find the defendant not guilty of murder
or manslaughter.
Mr. Horan: Your I-Ionor, I don't feel that the last sentence,
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the Court instructs the jury it shouldn't find him guilty of
murder or manslaughter, is necessary.
page 347 ~
The Court: We can strike that last portion.
Mr. Horan: Cannot find the defendant guilty
in this case I think is sufficient.
The Court: I agree. We will1nake a period after that.
J\{r. Tydings: The other thing here, the insertion there
of "at any thne by concert of action", there is a possibility
of the jury finding that the defendant could, in fact, have
abandoned the original concert of action and that 'vith G'add
there was another concert of action. There are two separate
and distinct possibilities of concert of action.
The Court: It seen1s to me it is all one continuous thing
from the beginning of the fight right on through to the resultant death and the various people who took turns. But,
I don't think there was any evidence there of a complete
cessation of the fight or assault or whatever you want to call
it. In fact, the evidence would appear to meet the-the evidence clearlv shows that it started out when the first 1nan
swung and ended up 'vhen he 'vas killed.
Mr. Swayze: Let us simply note an exception to the 'vords
"at any tin1e" in this instruction.
The Court: On 'vhat basis?
Mr. Swayze: On the basis that it is in conflict with the
abandonment theory that we have advanced in this instruction that Blevins abandoned any further conflict
page 348 ~ and walked away frorn it and thereafter did
nothing further to aid or abet. To put "at any
time" just elin1inates the possibility that the jury could
believe that the boy abandoned. I believe that is your point.
Mr. Tydings: Yes, that's right. That's the point, I think.
The Court: \Vhy don't 've strike out the words "at any
time", and you can argue. We won't say thereafter, and 've
'von't say-

•

#

•

The Court: I think it will be clear. I 'vill take out the
words "at any time." I think you can argue that. I think
this is something you can argue freely, this concert of action
continuing up, and he could abandon it by just
page 349 ~ 'valking away and sitting in the car and he absolutely abandoned the whole thing. I don't think
we preclude his defense that he quit fron1 being argued to
the jury, and I think the evidence is absolute that there 'vas
a concert of action to beat hin1 up originally when the first
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three started beating him up. I think it is going to be up to
the jury and not up to us. I would rather take out the
words "at any time" and let you argue that this concert of
action was just one continuous thing and went on and on
and resulted in his death, et cetera.
1\{r. Horan: WellThe Court: I have taken out the word "therefore" which
includes everything to be a concert of action taken after he
abandoned.

page 369

~

R.
Mr. Horan: Your :Honor, I certainly object to R. I think
that isThe Court: Let me read it first. 'Vb.at support do you
have of this f
1\-Ir. Swayze: illcCu. e versus Con~1nonwealth, 103 Virginia
87.

*
page 370

~

•

•

Mr. Swayze: I think the instruction is a correct statement
of la"\v besides the fact it is not specifically Inenpage 371 ~ tioned in the McCue case. I don't think there
could be any objection to it.
The Court: What is the objection 7
Mr. Horan: It is a hanging instruction such as has been
condemned by the Court of Appeals in repeated cases. It
originally started in the Simms case, the reference to this
instruction. I am quoting from Simms versus Commonwealth,
134 Virginia.
·
The Court: Are you on his side or your side 7
Mr. Jioran: If the Court please, I misunderstood. I thought
we were on R.
The Court: We are.
Mr. IIoran: That llale was cited on him.
The Court: I'll look at that later. Was R all rightY Go
ahead.
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·~Ir. Horan : vVhere was I' 134 v
. . irginia 736, 115 Southeast
382. The Court says, after setting forth this instruction :
This instruction is substantially the sarne as Instruction No.
23 given in the lllcCuc case but in that case the instruction
was given at the instance of the prisoner 'vithout objection
on the part of the Cornmonwealth. And no objection there
was or could have been made at the Appellant Court by tho
Con1monwealth. Now, Your HonorThe Court: vVhat does it say about the instruction in that
case?
page 372 ~
~ir. Horan: I'll leave it to the Court. I believe
there areThe Court: 'Vhat is the number?
Mr. Horan: 17.
The Court: This was the Court of Appeals in the Simnts
case? The last part sounds like the Allen instruction in the
Allen charge.
~Ir. I-Ioran: Your l-Ion or, I don't rernember the lll cO oy
or Smith cases in which this point cornes up again and in
which the Court of Appeals in very strong language said
that, "Vve don't know why the df•fense attorney keeps requesting this instruction because 've have repeatedly saidback to the Si1nms case-that 've feel that this instruction
is-it was attempting to be defined in the comn1on language
of the jurors and it is not something which should be attempted, that the Court should allo'v an attempt to define it.
The Court: Does this con1e in Abbott and Solonton.?
~!r. Swayze: Yes, to the best of my recollection.
The Court: Do you have any other cases Y
~~fr. Swayze: No, Your 1-Ionor.
The Court: On the basis of Si.ntrns versus Conunonwealth,
I'll deny it. I think it 'vould be invitingMr. Swayze: '\Till the Court note my exception Y
~rhe Court: Surely. It would be inviting them to disagree,
that is the Sim,nts case.

page 381

~

~fr. Swayze: Correct. Your Honor, I 'vonld like to renew
rny rnotion to strike all the Commonwealth's evidence on
the grounds I have previously stated to Your Honor. I
stated thmn at the close of the Commonwealth's case.
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The Conrt: All right, sir. Although this isn't in the
strictest qf order, I certainly will allow the motion to be 1nade
at this tin1e. I-Iowever, I 'vill deny it on the same basis.
~1r. Swayze: 'Vill you note my exception to it Y
page 382

~

The Court: ~fmnbers of the jury, I will now instruct you
as to the law applicable to the facts in this case. Again,
if you cannot hear 1ne, please raise your hand. If I an1 not
looking at you, say something. These are rather lengthy, and
I will ask you to please pay careful attention.
The Court instructs the jury:
1. That murder in the first degree is the wilful, deliberate,
prmneditated and malicious killing of a human being, and
if you believe from the evidence, beyond a reasonable doubt,
that the defendant 'vilfully, deliberately, prmneditatedly and
maliciously killed the deceased, then you shall find him guilty
of murder in the first degree.
2. That to constitute a 'vilful, deliberate, and pren1editated
killing, it is not necessary that the intention to kill should
exist for any particular length of time prior to the actual
killing; it is only necessary that such intention should have
co1ne into existence for the first thue at the time of such
killing, or at any time previously.
3. That in the absence of proof to the contrary, malice 1nay
be implied from the deliberate use of a deadly weapon, when
used in a manner calculated to take the life of another human
being.
page 383 } 4. That a mortal wound given 'vith a deadly
weapon, 'vithout any provocation or even 'vith
slight provocation, is printa fa.cie wilful, deliberate and premeditated killing.
The court instructs the jury that murder in the second
degree is the unlawful killing of a human being 'vith malice
and 'vithout premeditation and deliberation, and if you believe from the evidence, beyond a reasonable doubt, that the
defendant unlawfully killed the deceased with malice but
without pren1editation and deliberation, you shall find hin1
guilty of murder in the second degree.
The Court instructs the jury that voluntary manslaughter
is the unlawful killing of another without malice, upon sudden heat of passion, upon reasonable provocation, or in
mutual combat.
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The Court instructs the jury that:
(a) Every homicide is presumed to be murder In the
second degree.
(b) In order to elevate a hon1icide to murder in the first
degree, the burden of proving the elements thereof is upon
the Common,vealth.
(c) In order to reduce a homicide from murder in the
second degree to manslaughter or excusable homicide, the
burden is upon the defendant.
(d) It is your duty to consider all of the testimony, no
matter by 'vhom introduced, and ascertain therepage 384 ~ from if the defendant is guilty or innocent, and
if guilty, of 'vhat offense.
The Court instructs the jury that voluntary drunkenness
js no excuse for crime. A person cannot voluntarily make
himself so drunk as to becmne on that account irresponsible
for his conduct during such drunkenness.
Nevertheless if you believe from the evidence that the
defendant was in such a degree of drunkenness as to render
him incapable of forming a wilul, deliberate and premeditated
purpose or intent to kill the deceased, then you cannot find
the defendant guilty of murder in the first degree.
However, while voluntary drunkenness may be a legitimate
subject of inquiry as between murder in the first degree and
murder in the second degree, it is not material and cannot
be considered as between murder in the second degree and
manslaughter, and it is not a defense to either murder in
the second degree or to 1nanslaughter.
Sir, you will not have to take notes. You 'viii have these
instructions in the jury room. They 'vill go 'vith you to the
room.
The Court instructs the jury that in this case the malice
necessary to constitute a crime of murder may be either
express or implied. The 'vord "malice" in the foregoing
definitions of n1urder is used in a technical sense, and includes not only anger, hatred and revenge, but every unlawful and unjustifiable motive. It is not confined to
page 385 ~ ill 'vill to any one or more particular persons, but
is intended to denote an action flowing from a
wicked or corrupt motive, done 'vith an evil minds and
purpose and 'vrongful intention, 'vhere the act has been
attended with such circumstances as to carry in them the
plain indication of a heart regardless of social duty and
deliberately bent on mischief; therefore, malice is implied
by la'v from any wilful, deliberate and cruel act against another, however sudden.
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The Court instructs the jury that any object or instrument
other than nature's 'veapons that is used in 'vounding or
doing serious bodily injury to a person is a deadly weapon
if it is likely to produce death or great bodily injury when used
in a manner and under the circumstances in which it was
used.
And if the jury find that the defendant used the rifle
as a weapon against the deceased, then the jury are the judges
of whether the rifle used by the defendant in this case was
a deadly weapon when used in the manner and under the
circumstances in which it 'vas used as disclosed by the evidence.
The Court instructs the jury that principals in the first
degree are those who are the actual or in1mediate prepetrators
of the crime. Principals in the second degree are those who
did not with their own hands commit the act which constituted the crim, but 'vho were present, aiding and abetting
in its commission. The test for a principal in the
page 386 ~ second degree is 'vhether he was encouraging
or inciting the commission of a crime by words,
gestures, looks or signs, or in some rnanner offering aid
or consent to its commission.
Principals in the second degree are liable to the same
punishment as principals in the first degree.
The mere presence of a person at the scene of commission
of a crime is not sufficient to constitute him a principal in the
second degree, nor is his mere consent to the commission of
a crime sufficient. And unless you believe from the evidence
beyond a reasonable doubt that the defendant was not only
present but that he was present, aiding and abetting others
in the commission of murder and that he shared in the
criminal intent of the others, tl1en you must find the defendant not guilty.
In considering whether or not Glen B. Blevins is a principal
in the second degree in this case, aiding, abetting, counseling,
advising or consenting to the killing of Greer Franklin
I-Iolyfield, they 1nay consider the acts and declarations of
Glen D. Blevins before, after and at the time of the killing.
The Court instructs the jury that if there is concert of action with the resulting crime one of its incidental probable
consequences, then whether such crime was originally contemplated or not, all who participate in any 'vay in bringing
it about are equally ans,verable and bound by acts of every
other person connected ·with consummation of such resulting
crime.
page 387 ~ The Court instructs the jury that the defend-
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ant is presun1ed to be innocent and that this
presumption goes \Vith hin1 through all the atages of the
trial until the Cmnmonwealth, upon whmu the burden of
proof rests, has shown beyond a reasonable doubt that the defendant is guilty. A doubt engendered by sympathy or by a
dislike to accept the responsibility of convicting the defendant
is not a reasonable doubt. The law does not require proof
amounting to absolute certainty, nor proof beyond all possibility of n1istake. If, after having carefully and ilnpartially
heard and weighed all the evidence, you reach the conclusion
that the defendant is guilty with such degree of certainty
that you 'vould act upon the faith of it in your own most
ilnportant and critical affairs, then the evidence is sufficient
to "'arrant a verdict of guilty.
']~he Court instructs the jury that to constitue murder in
the first degree the evidence must clearly and distinctly prove,
beyond any reasonable doubt, that the defendant acting in
concert with others or aiding and abetting thetn was not
only incited to the killing of the deceased by 1nalice, and
desperate 'vickedness of heart; but such killing must have
been a wilful, deliberate, and premeditated act on the part
of the defendant acting in concert with others or aiding and
abetting them; in other words, at the thue of the killing the
defendant acting in concert with others or aiding and abetting
them must have distinctly understood what he or they 'villed
and intended to do; he or they must have also
page 388 ~ reflected, and deliberated, pre1neditated that he
or they would kill the deceased, or do him some
serious bodily injury, the probable result of which would be
death. And if there be a reasonable doubt whether he or
they had 'villed, and deliberated, and prmneditated to kill
the deceased, or do him some serious bodily injury, 'vhich
would probably occasion his death, they ought not to find him
guilty of 1nurder in the first degree.
'rhe Court instructs the jury that the burden is upon the
C01nmonwealth to prove by the evidence beyond a reasonable
doubt every n1aterial and necessary ele1nent of the offense
charged against the defendant. It is not sufficient that the
jury 1nay believe his guilt probable, or more probable than
his innocence. Suspicion or probability of guilt, however
strong, "Will not authorize a conviction, but the evidence must
prove his guilt beyond a reasonable doubt. The jury shall
not speculate or go outside of the evidence to consider 'vhat.
they think 1night have taken place, but you· are to confine
your consideration to the evidence introduced by the ComInonwealth and the defense and unless you believe, upon a
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consideration of all the evidence before you, that guilt of the
defendant has been proved beyond a reasonable doubt as to
every 1naterial and necessary element of the offense charged
against him, then you shall find the defendant not guilty.
The Court instructs the jury that the Common,vealth must
prove from the evidence beyond a reasonable
page 389 ~ doubt every material fact and if the jury have a
reasonable doubt as to the grade of the offense
then they must resolve the doubt in favor of the defendant
and find him guilty of the lower grade; to illustrate, if you
have reasonable doubt as to 'vhether he is guilty of murder
in the first degree or second degree, you should find him
guilty in the second degree; if you have reasonable doubt as
to whether he is guilty of murder in the second degree or
manslaughter, you should find him guilty of manslaughter;
if you have reasonable doubt as to whether he be guilty at
all, you must resolve that doubt in favor of the defendant
and acquit him.
The Court instructs the jury that whoever 'vilfully or
maliciously injures, tears down or destroys any letter box
or other receptacle intended or used for the recipt or delivery of mail on any mail route shall be guilty of a felony
and the Court instructs the jury that any private citizen
may make an arrest without a warrant
1. Where a felony has been committed not in his presence
and he has reasonable cause to suspect the person arrested.
2. Where it has been committed, is being committed, or is
about to be committed in his presence.
The Court instructs the jury that the deceased Mr. Holyfield was not a police officer or conservator of the peace and
if the jury believes from all the evidence that Mr.
page 390 ~ Holyfield 'vas attempting to effect a "citizens·
arrest" at the time he was killed, and further
that Mr. Blevins and those with him, had actually committed
(a) a felony or misdemeanor in Mr. Holyfield's presence,
or
(b) a felony out of his presence, then, and only then,
would Mr. Holyfield have been justified as a matter of la'v
in attempting to effect the arrest 'vithout a warrant.
The Court instructs the jury that if Mr. Holyfield was
justified as above set forth in attempting the arrest, then
it was the duty of Mr. Blevins and those with him to submit
themselves. llowever, if the jury finds that Mr. Holyfield had
assumed authority he did not possess under the law, then
Mr. Blevins was entitled to resist the attempted arrest by
use of such force as may have appeared to him reasonable
and necessary under the circumstances.
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The Court instructs the jury that if they believe from the
evidence that the deceased was not justified in attempting
a citizens arrest and that the deceased did any act, or that
the circumstances brought about by him were of such a character as to afford the defendant reasonable ground for believing that the deceased designed to kill him, or to inflict
on him great bodily harm, and there was imminent danger of
carrying such design into execution, under such circumstances
defendant would be justified in defending himself
page 391 } by the use of force that may reasonably appear to
be necessary, although it may turn out that apperances were deceptive, and that there was no design on the
part of the deceased to kill defendant or to do him great
injury.
·
The Court instructs the jury that in passing upon the
danger, if any, to which the accused was exposed, you 'vill
consider tl1e circumstances as they reasonably appear to
the accused and dra'v such conclusions from these circumstances as he could reasonably have drawn, situated as be
was at the time; in other 'vords, the Court instructs you
that the accused is entitled to be tried and judged by facts
and circumstances as they reasonably appeared to him and
not by any intention that may or may not have existed in
the mind of the deceased.
The Court instructs the jury that if it believes from all
the evidence that Glenn D. Blevins, John Monroe or Belvin
Penny struck the deceased and threw him to the ground,
and that resulting injuries to the deceased were not sufficient
to cause his death, and further believe that Blevins abandoned
further conflict, and thereafter someone else, other than the
defendant, inflicted the wounds which caused the death of
Greer F. H~olyfield, and that the defendant did not by concert
of action with such other person or persons or by aiding or
abetting them, as defined in other instructions, then the jury
cannot find the defendant guilty in this case.
The Court instructs the jury that it is not
page 392 } necessary that material facts be proven by direct
evidence; they may be proven by circun1stantial
evidence, that is, the jury 1nay draw all reasonable and legitiJnate inferences and deductions from the evidence adduced
before them.
·
The Court ]·nstructs the jury that circumstantial evidence
must always be scanned 'vith great caution, and can never
justify a verdict of guilty unless the circun1stances proved
are of such a character and tendency as to produce upon a
fair and unprejudiced mind a moral conviction of the accused's guilt beyond all reasonable doubt.
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The Court instructs the Jury that the Jury are the sole
judges of the credibility of the witnesses; and in determining
the weight given to the testhnony of the 'vitnesses the jury
may consider the appearance and demeanor of the witness
on the witness stand; their manner of testifying; their apparent intelligence or lack of it; their interest or lack of it
jn the outcome of the case; their temper, feeling or bias,
if any has been shown; their opportunity for lrno,ving the
truth and having observed the things concerning which they
testify ; and from these and all other surrounding circumstances at the trial, the jury are to determine which 'vitnesses
are more worthy of credit and given credit accordingly.
The Court instructs the jury that if upon the 'vhole evidence in the case, both for the Common,vealth and the accused,
the jury, .after a careful and deliberate considerapage 393 ~ tion of the evidence and the arguments of counsel
and a full and free conference among themselves,
entertain a reasonable doubt as to the guilt of the accused,
he cannot be rightly convicted and you must find him not
guilty.
The Court instructs the jury that when a 'vitness declines
to answer a question on the ground that his answer would
tend to incriminate him, that refusal alone cannot be made
the baisis of any inference by the jury, either favorable to
the prosecution or favorable to the defendant.
The Court instructs the jury that in this case you ·may
find any one of the following verdicts:
1. That the defendant is guilty of murder in the first degree~ Murder in the first degree is punishable by deatl1, or
by confineinent in the penitentiary for life or for any term
not less than twenty years.
2. That the defendant is guilty of murder in the second
degree. Murder in the second degree is punishable by confinement in the penitentiary not less than five nor more than
twenty years.
3. That the defendant is guilty of voluntary 1nanslaughter.
Voluntary manslaughter is punishable by confinement in the
penitentiary not less than one nor more than five years.
4. That the defendant is not guilty.

•

•

•

164

Supreme Court of Appeals of Virginia

page 401

~

•
CLOSING ARGUMENT ON BEHALF OF
THE DEFENDANT
Mr. Swayze:

•
page 403

•

~

•

•

•

I am going to sho\v you that there is a defense in this case,
a good, lawful defense under the instructions given to you
by the Court. I am going to ignore much of \vhat. has been
said because it is not necessary to rehash all of that grisly
crime now. I think you members are most interested in what
the law is here. How do we go about deciding this case?
We know that it is wrong actually to say, "Well, this man
has been killed; this boy was with them, off with their heads,
lock them up, electrocute them." I know that you want to
give more consideration than that to it, and I want
page 404 ~ you to get right down to the nub of this question.
It is not whether Glen Blevins is a good boy or a .bad
boy, whether he drinks or destroys mail boxes, whether he
rides. That is not the issue. I-Ie is not being tried fo·r any of
those things. We have a very narrow, limited question for
you members of the jury, and I 'vant you to keep your eye
on that because that is what you have got to decide.
There are several facts that jump right out at you in this
case·. The first one, and this is the most amazing thing-I
have never had a murder case in my life where the facts are
practically uncontradicted. There is not much dispute in
what happened. We alllmo'v 'vhat happened. Vle have been
going over it and over it now for two full days and we all
kno'v what happened out there, and I don't think there is a
whole lot of factual dispute. The first thing that is not in
dispute, I don't think, Glen Blevins did not kill Mr. Holyfield. Mr. Holyfield 'vas killed by one Rudolphus Gadd. This
is the man, Rudolphus Gadd took that gun, he came out of
the woods, he found the gun on the ground, he saw Mr. Holyfield on the ground, and he took that gun and brutally beat
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this man over the head 'vith it, broke the gun over his head.
Gadd killed Mr. Holyfield.
Secondly, Glen Blevins did not maim or disfigure Mr. Holyfield. That hideous act was performed by one John ~Ion roe.
1'111 talking about his eyes now. It is difficult for me to talk
about such a gruesome thing, and it is not involved in this
case. He is not charged with maiming, but I
page 405 ~ mention it because I want to point out to you
that Glen Blevins did not do that. That was
done by Mr. John Monroe.
Now, here is the issue, and Mr. Horan has put his finger on
it, too. Glen Blevins did not act in concert either 'vith Rudolphus Gadd or John Monroe in the commission of their foul
deeds. Furthermore, Glen Blevins did not aid or abet either
Rudolphus Gadd or John Monroe in the commission of these
deeds. This particular crime of homicide for which Mr.
Blevins now stands indicted has clearly not been proved. And
under the instructions of the Court, if I can show you now
that it l1as not been proved, it is the duty of this jury to
acquit Mr. Blevins regardless of how strong you feel that
ptmish1nent is merited by other offenses, or merited by
other persons.
Let's consider the first point no,v, that Glen Blevins did
not kill Mr. Holyfield. I am going to dwell long on this, I
just want to mention what the evidence is. First of all, Roger
Watson testified that Mr. Penny and Mr. Blevins returned
to the car about the same time as he did.· Now, you remember
Roger ran into the woods. He was afraid. Penny and
Blevins went back to the man and scuffled with him. "'\Vnen he
fell down into the ditch, they ran back to the car about the
same time as Mr. \Vatson came out of the woods. At that
point, Mr. 'Vatson remembers hearing Mr. Holyfield hollering, "I have had enough, let me up." The man wasn't dead.
He was there, he was living, he wanted up, he had
page 406 ~ had enough he 'vanted up. Who was back there
'vith him' Mr. Monroe.
Now, according to Belvin Penny, Mr. Holyfield sustained
a bloody nose in the fight back there by the car. He had been
pushed do,vn, and that's all that happened. He didn't see
anything else happen. When Mr. Penny went back to the
car, Blevins "Tent "rith him. These boys did not kill Mr.
Holyfield.
Now, there is corroborating 'vitnesses we have produced
for you here, and I think there 'vas a very important 'vitness
that I think heard the Commonwealth's case, their theory
in this case, worse than any other witness, and that is Mr.
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Charles vVhisenhunt. Mr. Whisenhunt testified that he talked
to Mr. Gadd on the same day that the thing happened, and
out of a mere discussion Gadd told him that he had had a
fight and that he had taken a gun and killed a man 'vith it.
Now, you have heard Mr. vVhisenhunt say that. And he did
it. And he told l\ir. 'Vhisenhunt that Mr. Ifolyfield was
lying on the ground and he took the gun and he killed him w·ith
it. N o,v, this is out of Gadd's own mouth by a ·witness who is
not involved in this case whatsoeyer. N o,v, you've got to
consider this, members of the jury.
N o,v, according to Roger Watson, there is another witness,
and also Glen Blevins, when Rudolphus Gadd got back in the
car after leaving lVIr. :Holyfield's car there, he had lighted it
afire, Gadd stated in the car that he had told these
page 407 ~ boys that he had just killed this man with the
gun. Again, out of Gadd's mouth. No,v, if that's
not enough for you n1embers of the jury, we have Dr. Cooper's
objective autopsy report, and I think that makes it rather
conclusive that this n1an died of massive concussions. His
skull was broken in many places. It "\Vas crushed by a heavy,
blunt object. These 'vere the fatal blows. The gun has been
introduced into evidence 'vith the blood on it. Ifow can anything be clearer than Gadd took that gun and beat this 1nan
to death with it?
N o,v, I asked Dr. Cooper if the blow that the deceased
received on his nose 'vould be fatal, and he indicated that it
would not. Now, this would adequately account for the blood
on his clothes and blood on the hands.
Now, it is very drarnatic and 1\IIr. Horan has done a dramatic job of presenting to you that this defendant stands
before you with the deceased's blood on his hands. Of
course, that's very effective, but if the blood came frmn a
bloody nose, it is a far cry frmn a situation of murder, and
we ought not to allow that to convict this man, the fact that
he had blood on him.
Against these very positive staten1ents, 'vhat has the CmnInonwealth really done to show that this 1nan killed Mr. 1-Iolyfield Y vVell, the only thing that Mr. lloran has mentioned
to yon here is that Roger 'Vatson said that ·when they got
back in the car Glen Blevins said, "We beat the
page 408 ~ hell out of him." vVell, what in the 'vorld does
that meanT Does that mean they killed hin1 Y
Admittedly, they were tussling with the 1nan, they were fighting with the man. l\faybe he thought he was talking big, whisky
talk, that he beat the hell out of him, but he is not charged
with that, men1bers of the jury, he is charged with something
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far more serious. Against all of that, that's all the Commonwealth really has. vVell, it's true that Jerome Johnson, the
colored man who testified here, and I'm sure he did the best
he could, if you could understand everything he said, said that
Glen Blevins had corne there that night and told him that
he had a fight 'vith a man over a gun and that he had hit the
man with it. But, you know, you heard him testify, and
I'm sure you saw ho'v he mouthed his ·words, and it \vas
difficult to understand him. Well, Glen Blevins is not a 'vhole
lot better. You have trouble understanding him, and when you
get the hvo together quoting each other, it is not a very
reliable source. I am sure that Jerome Johnson didn't understand clearly what this man said, and I'll bet you that Blevins
doesn't talk as clearly as he does up on the 'vitness stand
when he has had a few drinks.
So, against all of this testimony that is so conclusive that
Gadd killed ~ir. Holyfield, that's all the Commonwealth has
done.
No,v, the second point I had was that Mr. Blevins did not
main1 Mr. Holyfield. No,v, tl1ere is no evidence whatsoever
that Mr. Blevins wrestled on the ground in a prone
page 409 ~ position \Vith the deceased. vVhatever conflict
they had was in a standing position. No,v, yon
don't tear a man's eyes out or gouge his eyes out in a standing position. The only man that \Vas down on the ground
with him was 1\tlonroe, and no one has even said in this case,
no one has even said that Glen Blevins harmed the man's eyes.
John Monroe was quoted by the boys \Vhen he got back in
the car with saying that he tore the man's eye out, he tore
thmn out. I don't think there is any use going over that any
further. ~Ir. Blevins didn't have anything to do 'vith that,
didn't know it, he isn't responsible for what-for that terrible
thing.
Now, the real issue in the case is whether Glen Blevins
acted in concert with Gadd and Monroe in the commission
of their crimes. No,v, ~{r. Horan has made reference to Instruction No. 13 that the Court has given you, and it is an
important instruction. That instruction tells you that if there
is concert of action-just remember that phrase, "concert of
action"-with the resulting crime one of its incidental probab1e consequences, then whether such crime was originally
conternplated or not all who partjcipate in any way in bringing it about are equally ans,verable and bound by the acts of
every other person connected with the consummation of such
resulting crime. vVhat this means is that if you and I get into
a little deal here, we are going to go out and beat somebody
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up and we go out and assault that person and I
am standing there while you are slugging the
person, it makes no difference 'vhich of us strikes
the last fatal bohv. We are both involved, we are acting in
concert and unity of purpose and unity of design, we know
what is going on and I an1 responsible for what you do. • •
page 410

~

fj

•
page 411

~

Now, there is another instruction. That is the
Instruction No. B : "The Court instructs the
jury that if they believe from all the evidence that Glenn D.
Blevins, John Monroe or Belvin Penny struck the deceased
and threw him to the ground, and that resulting injuries to
the deceased were not sufficient to cause his death, and further
believe that Blevins abandoned further conflict, and thereafter someone else, other than the defendant, Blevins, inflicted
the wounds which caused the death of Greer F. IIolyfield,
and that the defendant did not by concert of action with
such other person or persons or by aiding or abetting them,
as defined in other instructions, then the jury cannot find the
defendant guilty in this case."
So, what is the crucial issue for the jury? The one 'vord
"abandon." Did Glen Blevins abandon the conflict 'vhen he
went back to the car so that he could not be said to have been
acting in concert with the two men who then came upon the
scene and did this man in Y That is the crucial issue. Now,
that is not an irregular 'vord, it is a very common, ordinary
word and the definition isn't unusual. To give up absolutely,.
to 'valk away frotn, to abandon.
Now, what did this man do on the scene Y lie was fighting
with the deceased. He could have stayed there and rooted
for the others to come out of the 'voods and help him. He
could have continued the assault. He could have done all
kinds of things, but he didn't. He walked away
page 412 ~ from the 1nan. He went back to the _car. Now,
what else could he do? He went back to the
car. Now, that's as effective an abandonment as I could
possibly imagine. He completely gave up any further effort
at fighting Mr. Holyfield, and from that moment forward
there isn't one tinsel of evidence here, members of the jury,
that he did anything, either by word, sign, action, or otherwise to encourage Mr. Gadd to come out of the woods and
do what he did or to encourage ~Ir. }.fonroe to do 'vhat he
did. Mr. Blevins sat }Jassively in the car. Now, I ask you,
doesn't tl1at constitute an abandonment Y That's the issue
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that you people have to try here and try it dispassionately
and fairly without prejudice. Does that constitute abandonment? I think that it does. Glen Blevins did not intend to
kill Mr. Holyfield. He wanted no part of it; all he wanted
to do was to get a'vay from there.
Now, aiding and abetting comes very close to this acting
in concert, and the Court has instructed you that aiding and
abetting consists of some sign, some gesture, some word,
some deed, to encourage the other persons in the com1nission
of a crime. And again, there must be union of intent, criminal
intent. That's what he is up here for, criminal intent or
homicide. Now, I think it is abundantly clear that Glen
Blevins has not evidenced by what he says, because anybody
can say anything, but by 'vhat he did out there on the scene,
he 'valked away from the scene and that conpage 413 ~ stitutes a clear abandonment, and there is no
evidence that he did anything more after that.
Now, I think it 'vould be grossly unfair to saddle this
young 1nan who is 19 with the hideous crime that has been
committed in this case on that kind of evidence.
Now, you might believe, and it is questionable 'vhether
he did sit passively in the car, or you might believe it is
questionable 'vhether he may have been acting in concert. I
don't know. But, if there is any question, then the instructions
that this court has given to you concerning reasonable doubt
come into play. This man, as every other defendant that
comes into court, is presumed to be innocent lmtil proved
guilty beyond a reasonable doubt. If there is any question in
your mind, members of the jury, you have got to resolve
it in favor of the defendant, not in favor of the Commonwealth. You are not to speculate or guess or conjecture on
this evidence and render a verdict of guilty. You have got to
be certain of 'vhat you are doing. A man's life depends on
this and you must be absolutely clear in your minds. If you
have a reasonable doubt, as the Court has told you, it is your
duty to resolve that doubt in favor of the defendant .

•
page 416

•

•
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Now, there are just a couple of more things that I want
to mention to you, and I think I'll mention those by way of
summary. Now, he is not here charged with destroying mail
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boxes or disturbing the peace or fighting or assault and
battery, any of those things. He is not charged with that. I
hope that yon will be able to clearly put your mind on the
central issue in this case. There will be a lot of discussion
when you get up in the jury room when you are rehashing
all the facts and the testimony that you have heard here, but
also I hope that you 'vill bear in 1nind that our defense here
is a defense of abandonment. Glen Blevins abandoned the
conflict when he got back to the car, and if you believe that
or you even have a reasonable doubt. that it may be true, then
yon have got to acquit this boy. I just don't believe that the
evidence of the Commonwealth is sufficient or has been sufficient here to prove beyond a reasonable doubt that he didn't
abandon the conflict or he did.

•

•
page 417 }

•
REBUTTAL ARGUMENT ON BEHALF OF
THE COMMO~TWEALTH
Mr. Horan: Briefly, if I n1ay, aiding and abetting, concert
of action, that's the whole case. Did he walk away from itf
'Vhen you look at the activity of this boy on that evening,
when you look at the activity of the group, they were in it
together, Blevins and ~Ionroe 'vere there, ~Ionroe and Gadd
were there, they go to the car, three of them get in. We
don't know, there was no noise, but we don't kno'v 'vhen
Monroe gets in. He just appears there. Vve don't know when.
But, what do they do 1
The only thing said as far as this defendant is concerned
is, "Come on, Doc." "Come on, Doc, escape awaits, jump in
and let's go." They had hvo chances. Doc takes the car, but
they follow him. One mile later, there again, according to
.the evidence, "Come on, Doc." Now, isn't that getting the
teain back together again~ Isn't that getting the group back
together again? They then talk about it. What we did. Monroe tears his eyes, Gadd with the rifle.

•

•

•
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'Vhen you consider abandonment, consider he never said
anything to these other boys like, "Stop it, he's had enough,
I'm getting out of here." I-Ie didn't do anything like that.
"Come on, Doc." According to the defendant, from the time
the attack started on that poor man nothing was said until,
"Come on, Doc." No,v, can you believe thatf Here you are
beating on a man, and you are claiming you are abandoning
it, the entire thing, and you don't say anything, you don't
communicate in any 'vay.

page 421

~

(Thereupon, at 12:15 o'clock p.m., the jury returned to the courtroom and the following proceedings occurred :)
The Bailiff: Please be seated.
The Court: Let the record show the defendant and both
counsel are present.
1\-Iembers of the jury, I understand that you have a question you wish to ask.
The Fore1nan: The jury needs clarification on Instruction
No. 13 and No. B. Instruction No. 13 seems to indicate that
all \Vho participate in any way in bringing the crime about
are equally answerable, whereas the Instruction B indicates
that if Blevins abandoned the conflict and thereafter someone else inflicted the wounds causing death and Blevins did
not by concert of action or aid and abet them, then the
defendant is not guilty. These instructions appear to be in
conflict and we need so1ne clarification.
The Court: All right, have you got that written out, sir?
The Foreman: It's \Vritten down. My l1andwriting is pretty
poor.
The Court: Is this the question of all the jurors?
~Phe Fore1nan : It is a question of a number of jurors, not
all of the jurors.
':rhe Court: Let me have the two instructions and the question on it, please. You' are the foreman of the jury?
page 422 ~ The Foreman: I am the foreman.
The Court : I \vill ask you to retire to your
room while the Court seeks counsel with counsel and we will
see if we can give you an answer.
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(Thereupon, the jury retired to the jury room.)
(Conference in chambers.)
The Court: Let the record show we are now in cl1ambers
and the defendant and all counsel are present.
Does the Common,vealth have a comment or suggestion Y
First, let me read the written question of the jury.
"The jury needs clarification of Instruction No. 13 and
No. B. The Instruction 13 indicates that all those 'vho participate in bringing the crime about are equally answerable
and Instruction B indicates that if Blevins abandoned the
conflict and thereafter someone else inflicted the wounds causing death and Blevins did not by concert of action aid and
abet them, then the defendant is not guilty."
They comment that the instructions appear to be in conflict. The written question is nearly the same as the question posed by the foreman.
It appears that we are getting back on the phrase "at
any time." That we eliminated 'vhen we were drafting "B."
Concert of action or aiding and abetting at any time.
Mr. Horan: Doesn't Instruction No. 13 have to do with
concert of action, principal one, and doesn't Inpage 423 ~ struction B have to do withThe Court : B speaks of concert of action
again.
Mr. Horan: Well, sir, as a matter of law, if they find an
initial concert of action, the probable consequences of which
the person is dead, does an abandonment or can an abandonmentThe Court: Did heMr. Horan: I think on the one hand, can he abandon once
the initial onslaught has taken place in concert! Well, if
one is talking about aiding and abetting and not concert of
actionThe Court: Well, if you find or if the jury should find
aiding and abetting at any point, even though the man then
walked off, I think he could be found guilty if there is aiding
and abetting in the ultimate. I think aiding and abetting in
causing the man serious bodily har1n, one normal consequence
of which could be death, I think then if he turns and walks
away, if he has aibed and abetted in causing this serious
bodily harm that could lead to deatl1, even if he walks away.
Mr. Horan: This is 'vhy the Commonwealth requested the
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insertion of the words "at any time" in that instruction, and
I think there is sound la'v behind it.
·
Mr. Swayze: Judge, if I understand Mr. Horan correctly,
he takes the position that a defendant once having been in
concert of action with others cannot thereafter,
page 424 ~ as a 1natter of law, abandon. l-Ie is stuck 'vith
'vha tever they do.
The Court: "\Vith whatever the incidental probable consequences are.
Mr. Swayze: There is no 'vay he can get out of it?
The Court: ''That if ·we had a situation where say :five
men decided they are going to cause a riot and by causing
a riot they can go out and say so-and-so is a no-good so-andso and realize that this will bring on the riot. And they go
out and say that, and one of them, after they say that and the
thing starts moving, one of them says I a1n in a little too
far and he walks away and a riot results. Even if at that point
he w·alks away, would not tl1at be concert of action!
}fr. Swayze: Your Honor, he is guilty of having started
the riot and having acted and participated, and he cannot
erase his guilt of what he has already committed. But, certainly it is never too late for a citizen to stop in the participation of a crime and say I am going to get out, I am
going to get away from it.
The Court: I think that there are times when it is too
lave to move out.
Mr. Swayze: Your Honor, he has got to have a way to
abandon. Abandonment certainly is our 'vhole defense and
the whole issue. If you eliminate that defense there is no
defense. That is our defense that 've made to the jury, that
he abandoned, and I think it would be improper
page 425 ~ to instruct the jury at this point now and tell them
that it is not a defense.
The Court: I am not going to tell them it is not. This
instruction has been given and will re1nain before them.
"'\Vhat the Commonwealth has suggested and suggested earlier
'vas to put in the phrase, prior to "concert of action", put in
that the defendant did not act at any time by concert of
action with such other person or persons or by aiding and
abetting them, then the jury cannot :find the defendant guilty.
M~r. Swayze: rrhat's telling the1n, Your l-Ion or, that once
he starts participating he is on the train and he cannot
get off, and he is responsible for everything that thereafter
happens.
The Court: There are times )vhen a defendant cannot
abandon even though he wishes he could, and there may even
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be a long time elmnent. A time bo1nb. 'Vhat if a 1nan sets a
time bomb and walks off and an hour later he says, I wish I
hadn't done that, I'm going to get out of to'vn Y
Mr. Swayze: Right. He is responsible, of course, but we
do not have a time bomb here. vVe have a different case and
it has to be judged on the facts in this case.
The Court: Surely.
Mr. Swayze: Could he have abandoned Y Certainly in this
case I think the thing, the way it occurred spontaneously
alongside of the road leaves this man a clear opportunity to
run away and to abandon, to have nothing further
page 426 ~ to do with the beating. It isn't a situation of a
time bomb at all. Ife didn't put anything in
motion that would lead to a l1omicide. The only thing that he
did was scuffle.
The Court : Wait a minute. Again we have got to take it in
vie'v of 'vhat the jury could find against him, not just what
they could find in favor of him. Number one, they could find
he didn't abandon at all, all he did was sit in the car. Number
two, they could find that he did in fact set the time bomb
or he did incapacitate this 1nan to such an extent that tl1e
others, the other two were able to come and finish him off
later. They could find that frmn the evidence. They could
find the statement that he had beat the hell out of him, that
he had hit hhn with the rifle, they could believe it. They
could believe he ended up on the ground and was so incapacitated that he couldn't defend himself. Can you then abandon
what you have done1 And a man comes back then and gouges
his eyes out and then he hears a thump, thump, tlnunp. I a1n
saying that this is what the jury could find. They could find
there is absolutely no abandonment.
l\fr. Swayze: I think if you te1l the1n he could abandon.
Did he abandon, did what he did under the circumstances
constitute an ahandon1nent f That's the issue, and that's the
issue I think that has been snbn1itted and should lJe for tlu~
jury.
The Court: I think the confusion-does that n1ean after
he abandoned, did he then have a concert of action
page 427 ~ or did he then aid and abet after he 'vent back
to the car?
l\.fr. Swayze: If he did, the instructionsThe Court : I don't think the concert of action has to he,
I think it has to be prior to.
Mr. Iforan: Your llonor, a second pointThe Court: I think aiding and abetting can be prior to
attempted abandonment of a crin1e.

Glen D. Blevins v. Commonwealth

175

Mr. Swayze: That gets into the question, did he abandon
under the circtnnstances of this case, didThe Court: I think their confusion is, as it appears to me
from reading B, they could feel that we go on and we say
thereafter sorneone else, other than the defendant, inflicted
the wounds which caused the death of Greer F. Holyfield,
and the defendant did not by concert of. action. It sounds
like the concert of action and the aiding and abetting has to
be after he allegedly abandoned, and I think that is in my opinion not the la,v. I think the la'v is if he had the concert of
action and aided and abetted at any time in connection 'vith
the crime that he would be responsible.
Mr. Swayze: Your Honor, I think that's telling them that
you can't abandon.
· The Court: I am not too sure on the la'v that there is
really sufficient evidence to sho'v an abandonment. I n1ean,
those numerous other instructions concerning premeditation,
and did he intend this, et cetera, et cetera. I just
page 428 ~ think that Instruction B has confused the jury
by making them think rnaybe he aided and abetted
beforehand or by concert of action beforehand, that he could
then walk a'vay to the car and this relieves him of any
responsibility for the cri1ne by merely walking over and
sitting down.
Mr. Swayze: If Your Honor takes that instruction out
you are sentencing this man to death.
The Court : I an1 not talking about taking the instruction
out a.t all. I am granting the instruction. I am considering
amending the instruction by adding that phrase.
Mr. Swayze: I think you are eliminating, when you say
"at any tiine", you are making it impossible for this man
to abandon, and eliminating our entire defense once there is
a concert of action. Certainly there is no question but what
they were acting in concert at one point in this thing, and
to tell them that he can't abandon once you start as a matter
of lawThe Court: I 'vould really like to see some cases, Mr.
Swayze, on abandonment under these circumstances.
Mr. Swayze : ''Tell, I'll be glad to researeh this, Your
Honor.
The Court: I mean that after three n1en have been in a fight
and one man knocks him down, I think the jury did find
incapacitated him, can the man then just walk off to the car
and sit down in a seat of the car and have this be an abandonment? I have allowed the instruction on abandonpage 429 ~ ment. But, I don't think that the phrase abandoning the conflict can erase all of the--
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Mr. Swayze: Sir, the Jury is the one to pass on it.
The Court: I don't think that this instruction initiallyinitially we put that phrase in and I think we took it out
and I think the jury has detern1ined from this instruction
that the concert of action or aiding or abetting has to be
after the abandon1nent or he is not liable. And, I don't believe that's the law.·
Mr. Tydings: But, Your l-Ion or, the ;jury could also find
that, in fact, even though in the original scuffle he lmocked hhn
down that he 'vas not incapacitated and that no deadly blow
or any blow of any lethal caliber l1ad occurred at that time,
and at that stage then the defendant l1ad gone back to the
car totally withdrawn, abandoned, and here comes Gadd,
and he's never been in any action, concert or aiding and abetting with Gadd at that point. Gadd had gone up the road.
l-Ie had con1pletely left.
The Court : l-Ie was in direct concert of action with }lonroe,
and Gadd was in concert of action with ~lonroe in successive
beatings it 'vould appear from the evidence.
1\l[r. Tydings: 'Ve don't know 'vhether Monroe had finished
before Gadd got onThe Court : I think there was evidence that Monroe came
hack to the car and Gadd went down.
page 430 ~ 1\fr. Tydings: He could have been acting solely
alone at that point. There is no evidence to show
that gouging eyeballs out 'vill cause death.
Mr. Swayze: Your I-Ionor, we did submit a case, if you
recall, on abandonment which is the only case that we could
find in Virginia on the subject, and that 'vas the Nelson case,
and we took that instruction out of that },.!elson case. That is
where we got it.
The Court: That is one where there was an unknown killer
and the 1nan had been stabbed and there was no evidence.
~Ir. Tydings: Here there is an unknown killer in effect.
The Court: Oh, no, this n1an was clearly killed by one
or n1ore of the four men at the scene.
Mr. 'rydings: Or more, if any, is the unknown elementThe Court: No, sir. vVe know who killed him. It 'vas all
of thmn or smne of then1. There is no person not connected
who killed this 1nan. In the Nelson. case he was seen chasing
a guy off in the darkness with a poker, and then later a man
found a knife wound in his chest. There was no poker around.
Mr. Tydings: 'Vell in this aspect it is an unknown here as
to any of the other four who acted with Gadd, 'vho we all
ad1nit.
The Court: They incapacitated the man and

Glen D. Blevins v. Commonwealth
page 431

~

177

left him in a ditch. I think we have certainly got
aiding and abetting him in the killing of the man.
~Ir. Tydings: That is a fact the jury has to determine.
The Court: The evidence no\v is that \vhen Gadd came
up the n1an \vas lying in the ditch, and that's frmn Gadd's
own statmnent through one of your witnesses, that when
Gadd came up the 1nan was lying in the ditch. Gadd pic.ked
up the rifle and hit him on the head.
Mr. Tydings: There was nobody else.
The Court: This was Gadd's statement to 'Vhisenhunt. It
was put in evidence when Gadd arrived the man was lying in
the ditch. There was a statement that he said, "I have had
enough." ~ionroe says he gouged the man's eyes out. No\v, if
that doesn't incapacitate him~Ir. Tydings: All right, but you can draw the inference
the other \Vay. They may not.
The Court: Fine, but \Vhat does this have to do with
this problem here~
Mr. Tydings: You are saying that if in fact he stared
at all then he can't abandon under these circun1stances, and
that's something for the jury to decide.
lVIr. Horan: I think what the Judge is saying, if the conduct
has gone so far, then he can't abandon, and not even getting
to the concert of action question, if he \vas aiding and abetting
the subsequent killing in any way, he can't abanpage 432 ~ don that. And that's \vhy it should have those
,~lords "at any tin1e" if he l1ad aided and abetted
them.
The Court: Of course, yon could have had a 1nnch stronger
case of abandontnent. The defendant could have gotten out
and said, "Hey, let hhn up." Or son1ething like that. }le
could have said when Gadd went down there something like,
"Don't hurt hin1 any 1nore." I allo\ved the instruction on
abandonment because I wanted to give an instruction iu
confortnance with the defendant's theory, of his defense, but
it doesn't 1nean that it is a strong defense. It doesn't mean
that it is a strong defense.
lVIr. Swayze: The strength of it depends on the jury.
The Court: And the evidence and the instructions.
lVIr. Swayze: How they interpret the evidence.
The Court: Right. But, the instructions are very important, and apparently this jury is reading the instructions \Vith
great detail. I think that this instruction has misled them.
Mr. Swayze: Your Honor, I think to change it at this
time is to deprive this man of his defense theory. "\Ve made
out closing arguments based on these instructions, Your
Honor, and I based everything on this abandonment.
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The Court: It is the only thing you have got, Mr. Swayze,
and no matter what instructions have been given, that is still
your only defense.
page 433 ~ Mr. Swayze: No. No, I 1nay have made some
other type of arguments had \Ve had another type
of instruction. Now, if the jury has been improperly instructed, I 1nade my argument based on this instruction, we
would have to try this case again.
The Court: It was your request that I take this out.
. Mr. Swayze: I made my arguments based on that instruction. If Your Honor tells the jury that this is an improper
instruction, we will have to try this case again.
The Court : No, sir, I don't agree.
1\{r. Swayze: I would t.ake that position, and it is up to
you to rule on it, of course. I based everything in my argument, and the record has it, on this abandonn1ent. I told the
jury that.
The Court: How does adding those \Vords change your
reliance on abandon1nent Y 'Vhat other defense would you
have relied on if I had put in "at any ti1ne" Y You said abandon!J!ent in your defense.
Mr. Swayze: I don't think I \vould have said that if theThe Court: I am saying here you have said that. What
other defense \Vould you have had or could you have asserted
if I had given Instruction B \vith those words added Y
Mr. Swayze: It is difficult for 1ne to answer on the spur
of the mo1nent. I would have to give it some thought. But,
I did give extensive thought on this last night
page 434 ~ in preparing my address to the jury, and I did
base it on abandon1nent because I felt that \Vas
our best presentation. Now, to take this and change it now
changes the signals after the play has been made, and I
think it is to the detriment of this Inan, and is the only fair
thing to give him a fair trial, and to try him again.
The Court : I think he has had a fair trial.
Mr. Swayze: I think he has, too, and I commented that to
the jury.
The Court: I don't see any other potential defense in th~s
case other than abandonment.
Mr. Swayze: It is up to me to find the defense.
The Court: You are saying it is unfair because you could
have had son1e other defense, and I am telling you to tell me
what other defense.
Mr. Swayze : You would have to permit me to gather my
thoughts a little bit.
Mr. Tydings: I would say one, we would have to take
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exception to granting those instructions if those words be in
there.
The Court: Yon can do that now.
Mr. Tydings: I think the jury has come right down and
pinpointed the whole case, and I think ·we have come right
do'vn to the whole issue in this case, and I think that to change
the 'vording one \vay or the other would throw
page 435 ~ it right to the jury that the Court is going to'vards the Commonwealth side rather than the
defense, and I would suggest-! don't know whether anybody
elseThe Court: Yon had better talk among yourselves. I don't
want you two to argue.
Mr. Tydings: I would say you could just say, 'vell, Instruction 13 is the Con1n10nwealth's side of the case and Instruction B is the Defense's.
The Court: No. sir. These are the instructions of the
Court and they are given by the Court. They are the Court's
instructions. rrhey are not the defendant's or the Common"realth's instructions, they are the instructions of the Court.
They say it is in conflict and they can't determine that, and
I can understand why it is in conflict. Now, when the question of putting in "at any tilne" came up, I 'vas going to
grant it, hut you objected to it and the Commonwealth
agreed to take it out and it was taken out.
Mr. Swayr.e: I n1ade my closing argtunents on the basis
of that.
The Court: Fine, but yon haven't shown me how this was
a detri1nent to your client.
Mr. Swayze: If yon ·will pern1it n1e a little thne to organize
my thoughts, I will be glad to present the approach to the
case.
The Court: How n1uch time do you want, sir?
page 436 ~
Mr. Swayze: "\Veil, how much ti1ne will you
give 1ne? How 1nuch time might you give me 1
'fhe Court: \Ve have a jury out. I can't say we can come
back tomorrow and discuss that point again.
}fr. Swayze: I an1 here at your disposal and I will do anything you tell n1e.
The Court: I personally don't see any other defense in the
case, and I had understood that you said that was the defense
and it was thoroughly argued.
~Ir. Swavze: I 'vonldn't have saidThe Cori'rt: I mean, in here yon have said that that was
your defense in the case.
~Ir. Swayze: If' yon take that away from me, I wouldn't
l1ave put it to the jnry in the way that I did.
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The Court: "\Vhat would you have done?
~1r. Swayze: If you ,vfll give n1e an opportunity, I will
tell you. I a1n not prepared at this 1n01nent to make a staten1ent. I haven't had a chance to confer with anybody, especially the defendant.
·
The Court : I think we are getting off in the pretty far
reaches of conjecture as far as what n1ight have been said
or what 1night not have been said.
~1r. Swayz(~: I wouldn't have said this is our whole defense,
gentleinen of the jury, if your IIon or hadn't pennitted it at
that tirne as a defens<~. I wouldn't have based it
page 437 ~ on that. I would have been rmniss if I did.
The Court: I an1 not eli1ninating your defense.
l\fr. Swayze: Yon are telling then1 in effect he was in
concert. That's the end of it, l1e can't abandon.
rrhe Court: And that the defendant did not, at any thne,
hy concert of action with such other person or persons or by
aiding or abetting then1 then the jury cannot find the defendant guilty.
~fr. Swayze: Alii can do is say we gave these a great deal
of discussion at the tin1e. \Ye have all approacl1ed the case.
~Ir. I-Ioran has n1ade his argun1ent; and I have rnade 1nine.
A Inan's life is in the balance. If you put those 'vords in
there a1l I can do is ask yon not to change the instruction.
The Court: How about just changing the one word "did"
to "had?" 'rhat the defendant had not by concert of action
with such other person or persons or by aiding and abetting
them'
~fr. Swayze: ~fay I see the instruction, Judge?
The Court: I haven't 1narked it up. Please don't. This is
the jury's copy. I think it should be "had not acted by concert
of action with such other person or persons or by aiding or
abetting then1." Actually as given in this sense it leaves out
that word. Let n1e read the 'vhole thing as I would propose to
anwnd it: "The Court instructs the jury that if they believe
frmn all the evidence that G1en D. Blevins, John
page 4:38 ~ l\Ionroe or Belvin Penny struck the deceased and
threw hhn to the ground, and that the resulting
injuries to the deceased were not sufficient to cause his death,
and further believe that Blevins abandoned further conflict,
and thereafter smueone else, other than the defendant, inflicted the wounds which caused th(~ death of Greer F. Holyfield, and that the defendant had not acted by concert of
action with such other person or persons or by aiding and
abetting thmn, as defined in othPr instructions, then the jury
cannot find the defendant guilty."
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~Ir. Swayze: Your Honor, that has the same effect on the
jury. It tells them if he had acted in concert or aided and
abetted, then he can't abandon. That's what it tells then1.
The Court: Couldn't they find that he did not aid and abet?
Can't they find that he did not act in concert of action 'vith
them?
~Ir. Swayze: Yes.
The Court: 'Vhy can't they find abandonment~
~fr. Swayze: Because you have told them once having acted
in concert or aided and abetted, he cannot thereafter abandon.
The Court: I don't know of any law that says that he can
abandon what he has done if nnnder is the result.
~lr. Swayze: I think that he can abandon. I think that
that is our real prime difference here, if you take that a'vay,
as I have said.
page 439 ~ The Court : Let's assume you have a fact of
aiding and abetting already accomplished. Once
you complete the accornplishnwnt of that, can you abandon~
Can you turn around and walk away and let the ultimate
happen¥
J\IIr. Swayze: I don't believe yon are stuck with whatever
then happens.
The Court : Can you get unstuck!
}fr. Swayze: Ile can abandon before, the defendant abandon prior to the time that the homicide was cmnmitted. That's
how he can abandon, and that's what Blevins did. He w·alked
away before it reaehed that point.
The Court: Let's get to a different hypothetical. ''!J1at if
you have a tnan aiding in an assassination. This rnan's job
is to go there and set up the rifle and telescopic sight and
aim into the cl1air the rnan is going to sit in, and he goes
up there and ahns it on the chair, and yon are the guy that
is going to pull the trigger. And, I get up and walk out of
the roon1 and I get out of that room and I say, "Oh, boy, I
don't want to be involved in this." And I walk on down and
leave.
~Ir. Swayze: That is the saine thing as the tin1e bomb.
I think it illustrates the same point. There is a different
situation here. There are two separate phases. It wasn't a
steady transaction progressing toward a definite end. It
started out with a scuflle, ended up as a homicide. This 1nan
got off at the very last moment that he could get
page 440 ~ off, but I think that he got off, and I think the
jury should he able to find that he could get off
at that point. The test is whether or not the jury believes
that it is in two phases. Perhaps Your Honor doesn't
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believe this, but. the jury could believe it, that there are two
phases to this case.
The Court: I think under the instructions they could find
this man did not aid or abet in the commission of the murder;
and I think that they could find he was not in concert of
action in the commission of the 1nurder. This is only precluding those two things in giving an instruction for the
defendant saying you 'vould have to preclude those two things
in order to have abandonment. You would have to find that
he wasn't acting in concert of action or aiding and abetting
in the murder. You would have to preclude those to have
abandonment.
Mr. Swayze: The abandonment has to take place before that
homicide is cmnmitted.
The Court: Before it got to the point where he couldn't
stop it, or prevent it, prevent further damage to the 1nan
which probably 'vould lead to homicide.
~Ir. Swayze: I really think that really does put upon him
a trmnendous burden that he has as a matter of law to stop
it.
The Court: I haven't instructed the jury on that.
~ir. Swayze: I really think that it what they
page 441 } are going to think you are telling them.
~Ir. Tydings: Couldn't the jury also find that,
considering the circumstances, the drinking, and the 1nan 'vith
the gun, and perhaps this defendant when he first back there
to scuffle 'vith them and took the gun away from him says
something like 1naybe, "I'm safe now." And then he goes
back to the car and doesn't think that somebody else is going
to harm him. Could they find that this was reasonable for
him under the circumstances and to his way of thi~king
that was all he could have done under the circun1stances.
l-Ie figures he's safe, he got him down, and he's not going to
hurt him. lie's in the ditch and they got him down and the
gun away. "vVe can go nnw." Couldn't they find that under
those circumstances that he didn't have to go out and say,
Stop, or Don't do anything else, other than get in the carY
Also that he had no idea what l\ionroe was going to do,
that he was going to gouge his eyeballs out or that Gadd
was going to go back thereY He had no reason to interpret
"rl1at he heard at that time.
The Court: \Vell, he heard Monroe say he gouged his eyes
out. And then Gadd goe.s by and he heard then, but he doesn't
get out. This is arguing the effect of the evidence and not
what the instruction should be.
Mr. Swayze: I don't think that you are changing thP
effect-
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The Court: What I said to the jury-I don't
think that I have by this changed it. Had not
acted does not spell out at any particular time.
l\fr. Swayze: I n1ust object, Your 1-Ionor, and I will move
for a mistrial.
The Court: All right, sir. This is tl1e last part as anwnded,
"and the defendant had not acted lJv concert of action with ·
such other person or persons or by aiding or abetting them,
as defined in other instructions, then the jury cannot find the
defendant guilty in this case." Frankly, I think that 've all
were remiss in not wording it better by putting in the word
"acted" in the first place.
1\llr. Swayze: At this point, Your Honor, before we go
back to the jury, I would like to present my motion for a
mistrial.
The Court: All right, sir.
l\fr. Swayze: On the ground that if the staternent you just
made is correct and that we were ill-advised in giving the
instruction to the jury, the only fair thing to do now is to
let this defendant have a new trial so that counsel's argun1ent
will not react against him instead of for hirn. It was intended by rne in rnaking my argument to concentrate on this
matter of ahandonrnent and I did concentrate the whole thrust
of my argument to that one point. The Court is now taking
that frorn rne by a1nending the instruction, placing this man
in the virtual position of no defense under my
page 443 ~ argurnent, under the closing surnmary, and I can't
believe that this man's life can be taken from him
because of this instruction that we rnade a rnistake in, a luistake in constructing that instruction. It is only fair to give
me a new trial.
The Court: l\fr. Swayze, if the jury had made a decision
on the case and we were to find that there was error in that
instruction which prejudiced the defendant's case, certainly
there would be a new trial granted. The jury has not nrade a
decision. They have asked for clarification on instructions.
It has to be brought to the attention of the Court in what
manner the adding of the words "had" and "acted" and
substituting that word for "did" would affect the defendant's
right to bring forth to the jury proper argument. I have not
heard anything whatsoever to sho'v that my changing the
phrase in "that the defendant did not by concert of action"
and "that the defendant had not acted by concert" would
affect the arguments or the result in this case.
~Ir. Swayze: I have indicated, Your Honor, it would take
a mmnent to organize 1ny thoughts.
page 442

~
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'J.lhe Court: I have asked you how long you want and I
don't think you are asking the Court to tell you how long yon
can have. You tell1ne ho'v long you \Vant and I'll rule on it.
~Ir. Swayze: Your Honor, I am very much embarrassed.
I don't kno\v what to say. I dislike very nnlCh holding up the
progress of this trial and the other one \vith
page 444 ~ which I am also involvf~d. I have two juries now.
I don't think in fairness that I could give you an
answer before the 1norning.
The Court: 'Veil, sirMr. Swayze: "\Vith the obligations I presently have on me.
The Court: ':1_1he obligation of having the other jury case
going on was one you incurred by no fault of this Court.
In fact, I asked you if you wanted to try the case and you
said, "Yes," and you started this while the jury in the present
case was out, and I can't take that into consideration, sir.
l\fr. Swayze: I wouldn't want n1y situation to reflect adversely on 1ny client.
The Court: "'\\7ell, the only defense that you have said, not
only in court but in here, the only defense that has been put
forth by the defendant is that of abandon1nent. The jury
has been instructed on what force could be used, et cetera,
when one is believed to be under attack, and things of that
nature, and I believe you argued that also. And no'v I have
tried to give you an opportunity to bring in any other defense
to the Court's attention that was not argued. I \Vould have to
rule that in my opinion to change Instruction B does not, and
certainly there is no reason for n1e to believe that it \Vould,
affect the 1nanner of the arglnnent to the detriment of the
defendant. The abandonment was argued in great detail
and so was the question of force used to resist an assault.
page 445 ~ }fr. Swayze: I would like to note n1y exception
to the Court's ruling on that point and inquire
how this is going to be brought up to the jury.
The Court: I an1 just going to read Instruction B as
anwnded.
l\fr. Swayze: Your Honor, one of the things that has
already occurred to us here is that in the presentation of my
argnn1ent to the jury I would have presented perhaps in the
light of separation of abandonment between the two offenses
and given more emphasis to the fact that the two offenses
could have occurred here. and they could so find. I would
not have placed it as I did on the single abandonment theory.
That is one of the things that has occurred to me.
'rhe Court: Isn't. that all the same thing, that the one
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offense was that your man committed an assault and that
he abandoned it and therefore he is not responsible 1
~Ir. Swayze: It may be, but I an1 a little at a loss for
'vords at the mmnent to adequately do the task that is now
presented to me by this change, and that's all I can say.
The only alternate is to send the instructions back as they
are and decide on the instructions as given, period. I have
heard this is done 1nany times.
The Court: I have also heard that the court instructs then1
on things that weren't instructed in the first place.
1\ir. S'vayze: It 'vas an ilnmaterial instruction
page 446 ~ or not too vital. It is our only defense.
The Court: There again you have said it is
your only defense. How does the words "not acted" instead
of "did not" affect your caseY I haven't put in "at any
time."
Mr. Swayze: It has that effect. That is exactly what it
tells the1n. It tells thern exactly the same thing.
Mr. Tydings: Your I-Ionor, with that wording it 'vould
be possible to argue separate-hvo concerts of action.
The Court: He has already mentioned that.
Does the Com1nonwealth have any comment on this~
1\fr. Fioran: No, Your Honor. First of all, I think }lr.
Swayze is overen1phasing what his argument was and that
it was his only defense. I thought he certainly 'vent into
what this 1nan was doing out there with the rifle, and force
used, and so on and so forth. That wasn't his only defense.
But, Yqur Honor, I feel quite strongly, as I indicated yesterday, I felt that instruction was misleading and I feel the instruction is a proper statement of the law.
Mr. Swayze: That still doesn't go to the point, though,
that I couldn't have a new trial or-Your Honor could grant
me the right at a later time to argue this nwtion for a new
trial, mistrial.
The Court: 'Ve don't know what the result is going to be
yet. You certainly may make a n1otion after the verdict if the
verdict should be against your client. I will
page 477 ~ certainly allo'v you time to file in writing 'vith
authorities any n1otions you desire. And, I don't
intend to hold you under a 21-day thing. I mean, after sentencing, if you so request, I "rill allo'v you a reasonable time to
prepare a written motion and set aside the verdict.
l\1r. Swayze: I hate to see this defendant put to the expense
of a new trial, and it 'vould be very unpleasant for everyone.
That is all I can say. I will have to make that effort.
The Court : We haven't had a full trial yet. I an1 going
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to grant Instruction No. B as an1ended. I am going to do
this primarily to correct the gram1natical error, and I don't
think the instruction is complete without the word "acted".
And, as I previously said, "that the defendant did not by
concert of action with such other person or persons or by
aiding or abetting them," I atn inserting the word "acted"
to eorrect the grammatical error, and as far as the word
"had" instead of "did", that is to correct it so it will not have
the effect of giving the jury the idea the only way tl1ey can
act by concert of action or aiding and abetting when he 'vent
hack to the car. I'll just-as far as bringing this to their
attention, I'll just read Instruction No. B as amended and
tell them that thev will have to decide the case on the law
and the evidence as given to them.
(Whereupon, the conference in the Judge's chambers was
ended.)
~

(vVhereupon, at 1 :00 o'clock p.m., the jury
returned to the courtroom and the following proC<'edings occurred.)
page 448

'J.'lhe Bailiff: Please be seated.
The Court: Let the record show tl1at the defendant is
present with his counsel and the Cotnmonwealth by her
counsel in person. The jury is present.
~!embers of the jury, in response tp your question, the
Court has made an aJnendtnent. to Instruction No. B. I 'vill
read it to von as atnended.
"The Court instructs the jury that if it believes frorn all
the evidence that Glenn D. Blevins, John Monroe or Belvin
Penny struck the deceased and threw him to the ground, and
that resulting injuries to the deceased were not sufficient to
cause his death, and further believes that Blevins abandoned
further conflict, and thereafter someone else, other than the
defendant, inflicted the wounds which caused the death of
Greer F. Ifolyfield, and that the defendant had not acted by
concert of action with such other person or persons or by
aiding or abetting them, as defined in other instructions,
then the jury cannot find the defendant guilty in this case."
Ladies and gentlemen, yon will have to decide the case on
the evidence and instructions given you by the Court. Now
I will ask you, it is 1 :00 o'clock. Vl ould you prefer to commence with your deliberations or return for your deliberations after lunch?
page 449 ~ The Foreman : I couldn't tell any difference.
Is that tl1e same instruction?
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The Court: You 'vill see the pen notation changes. You
will just have to decide the case on the instructions as given
to you and on the evidence that you have heard in the arguments of counsel. But, do you wish to go to lunch now, or
would you 'vish to return to the jury roomY
The Foreman: Let's go back to the jury roon1 for a few
minutes.
The Court: All right, sir.
(Thereupon, the jury retired to further consider its verdict.)

A Copy-Teste :
Howard G. Turner, Clerk.
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