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legal speed limit is not controlling”’. I suggest strike out
“and the legal speed limit is not controlling’’ and let it say
““and it is for the jury to say’’.

Mr. Quillen: I think that would be equally as objectionable
because the instruction tells the jury theretofore the appli-
cable principle.

Mr. Stuart: We offer to amend -the instruction by striking
out the language *‘the legal speed limit is not controlling’’ and
we offer it with this amendment.

Mr. Quillen: I object to it as amended for the reasons
stated. :

Mr. Stuart: In view of the objection that has

page 133 } been made to the langunage ‘‘or whether any speed

at all”’, that that language is not clear, as I under-

stand the objection, we offer to amend that language by strik-

ing out the words ‘‘or whether any speed at all’’ and substi-

tuting the words ¢‘if any’’, which I think is surely clear, Is
there still objection?

Mr. Quillen: No, I think not. I did make the objection,
which I will let stand, that it is objected to because there is no
evidence of any unreasonable speed. I think I will let that
objection stand, but as to specific objections, I think not.

Mr. Stuart: Just leave it, your Honor, it is for the jury to
say how much speed was reasonable under the circumstances.
I understand the defendant would not objection to that lan-
guage, that if that language is inserted, the defendant only
objects on the general ground that there is no evidence to sup-
port a finding of an unreasonable speed.

Mr. Quillen: That is my objection.

The Court: I will let this be given like this: I am striking
out ‘‘and the legal speed limit is not controlling’’ and ‘it is
for the jury to determine whether the defendant was operat-
ing his truck at a reasonable rate of speed under the cireum-
stances.”’

Mr. Stuart: The plaintiff does not object to the Court’s
amendment of that paragraph of the instruction.

Mr. Quillen: As to Paragraph 3, there is no al-

page 134 } legation contained in the pleadings which purport

specifically to specify the act of negligence al-

leged, which undertakes to assert that the failure to sound the
horn was one of the acts of negligence complained of.

It is further objected to because under the circumstances as
undertaken to be shown by the plaintiff’s evidence that the
failure to sound the horn not only would not be negligence,
but that the sounding of it might very well have been negli-
gence, because it might have tended to frighten the horse,
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which the plaintiff’s intestate was riding, and that the evi-
dence discloses no causal connection between the failure to
sound the horn and the accident complained of.

It is not contended in this case that Slate was undertaking
to turn to the left into the road without warning of the ap-
proach of a vehicle from behind, but the evidence which they
have offered was that he lost control of the horse. That is
the evidence from both sides, and the sounding of the horn
would not have affected the case one way or the other.

The Court: I will give Instruction No. 2.

Mr. Quillen: I wish to save exception to the Court’s ruling.

INSTRUCTION NO. 3 (Given).

You are instructed that if you believe from the greater

weight of the evidence that the driver of the

page 135 } truck, Jimmy Ferguson was guilty of negligence

as defined in Instruction No. 2, and if you further

believe that such negligence proximately caused or proxi-

mately contributed to the death of Tom Slate, then the defend-

ant Jessee is liable for damages in this case, unless you fur-

ther believe that Tom Slate was himself guilty of negligence
which proximately caused or contributed to his death.

Mr, Quillen: The word ‘‘contributed’’ has no business in
there. The word ‘‘contributed’’ is highly improper. Of
course, that would make him liable even though Slate were
negligent. The word ‘‘contributed’’ is not proper. It is not
contended that there is any intervening cause in this case. It
is due to the negligence of one or the other or both, and if it
is both, he can’t recover, so this word ‘‘contributed’’ is im-
proper. It is either the negligence of Ferguson or it is the
negligence of Slate or it is both of them. Unless it is the negli-
gence of Ferguson alone, there is no foundation for a verdiet,
and that word *‘contributed’’ of course, is entirely wrong and
misleading.

Mr. Stunart: If it would meet the objection, I am perfectly
willing to insert the word ¢‘proximately’’ before the word
“‘contributed”’.

Mr. Quillen: That wouldn’t help it any. My objection
would hold the same.

The Court: Instruction No. 3 with the word ‘‘proximately”’

inserted is given.
page 136 } CMr. Quillen: We except to the ruling of the
ourt. :
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INSTRUCTION NO. 4 (Given).

" You are instructed that if you believe fromx the greater
weight of the evidence that Slate’s horse was prancing side-
ways and that an automobile was approaching near at hand
from the opposite direction, and if you further believe that
Ferguson saw this, or by using ordinary eare should have seen
it, and if you further believe that an ordinarily prudent and
competent truck driver would not have attempted to pass Slate
then, under all the circumstances, and if you further believe
that Ferguson nevertheless tried to pass Slate and that the
death of Slate was proximately caused thereby, then you are:
instructed that the plaintiff is entitled to recover damages.
from the defendant, and your verdict should be for the plain-
tiff, unless you further believe that Slate was himself guilty
of negligence which proximately contributed to the accident.

3

(Instruction No. 4 was given without objeetion.)
INSTRUCTION NO. 5 (@iven). _ ’
You are instructed that it is the law in Virginia:

(1) That the driver of a vehicle shall not drive to the Ieft

side of the center line of the highway in overtaking and pass-

ing another vehicle proceeding in the same direc-

page 137 } tion unless such left side is.clearly visible and is

free from oncoming traffic for a sufficient distance

ahead to permit such overtaking and passing to be made int

safety, and such overtaking vehicle shall give way to an on-
coming vehicle.

(2) That no person shall drive any motor vehicle as a
chauffeur unless he has a chauffeur’s driving license and that
no chauffeur’s driving license shall be issued to any person un-
der the age of 18 years,

Mr. Quillen: Paragraph No. 1 of Instruetion No. 5 is er-
roneous because it is based upon a situation which does not
exist in this case. There was no undertaking to pass another
vehicle proceeding in the same direction. There was no un-
dertaking to pass anything that was using the fraveled por-
tion of the road. Slate in riding his horse was not riding upon
the traveled portion of the road at all, and he would be amen-
able to the same rules if he undertook to use the traveled por-
tion of the road when he was traveling off the traveled portion
of the road, and that is to look and see as a motor vehicle
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driver would do that that lane of the road was clear and that
he could go on it without danger to himself. That instruction
has no application to this case whatever. .

I object to Paragraph No. 2 of Instruction No. 5, I make the

same objection, it is inapplicable to this case and it has no

bearing on the case because under no view of the
page 138 } case could the failure of this boy to have a chauf-

feur’s license have had any proximate connection
with the happening of the accident. He could have had a half
dozen chauffeur’s licenses in his pocket and it wouldn’t have
changed the thing one way or the other and it wouldn’t have
changed it one way or the other.

It is merely an instruction upon an abstract matter which
could not help the jury but could only mislead the jury. The
statute doesn’t affect his right to drive, it only goes to his
right to drive regularly in the line of employment. He can
drive his own truck or any kind of vehicle he. wanted to, as
long as he were not driving it for hire or pay. That’s all a
chauffeur’s license is. It doesn’t have anything to do with the
man’s right to drive.

The Court: Instruction No. 5 is given.

Mr. Quillen: I except to the ruling of the Court.

INSTRUCTION NO. 6 (Given).

You are instructed that Tom Slate in riding the horse at the
time and place in question, was subject to the same traffic rules
as if he had been driving an automobile, except those rules that
are not applicable to horses because of tlie different nature of
a horse and an automobile.

(Instruction No. 6 was given without objection.)
page 139}  INSTRUCTION NO. 7 (Given).

You are instructed that it was the duty of Jimmy Ferguson
to make rcasonable allowance for the natural characteristics
of a horse before attempting to pass Slate.

Mr. Quillen: T object to Instruction No. 7 as improper and
argumentative and not applicable to the case or capable of any
interpretation. I don’t believe the Court or Jimmy Ferguson
or anybody else could take cognizance of the natural char-
acteristics of a horse.

There is a case in the Supreme Court of Tennessee at one
time in which the Court was asked to take judicial notice of
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what a mule would do under certain circumstances, and the
Court said there was nothing better settled that no court or
anybody else could take cognizance of what a mule would do
under any circumstances. I think that might certainly apply
to a horse of the nature of this one. .

Mr. Stuart: It was stated in the opening statement that
Mr. Slate should have kept his horse under control; that he
was obligated to keep his horse under control, the very thing
that Mr. Quillen has just said is one of the characteristics of
a mule. Probably the jury knows also the characteristics of
a horse. Maybe not quite so much so.

The Court: Instruction No. 7 is given.

Mr. Quillen: I except to the ruling of the Court.

page 140}  INSTRUCTION NO. 8 (Given).

You are instructed that ordinary care required of Jimmy
Ferguson in this case means such care and caution as an ordi-
narily prudent and competent truck driver would have used
under the same or similar circumstances and conditions.

Mr. Quillen: I don’t know whether there is any need for
that word ¢‘similar’’, otherwise no objection, under the same
or similar circumstances.

The Court: Instruction No. 8 is given.

Mr. Quillen: Exception.

INSTRUCTION NO. 9 (Given).

"You are instructed that if you find for the plaintiff you may
assess the damages at such sum as you deem fair and just un-
der all the circumstances of the case, but not to exceed the sum
of $25,000.00, and you may direct in what proportion any dam-
ages you may assess shall be distributed to the widow and chil-
dren of Tom Slate.

In estimating the amount of the damages you may consider
the following:

(1) The pecuniary loss of the widow and dependent daugh-
ter, at a sum equal to the probable earnings of the deceased,
considering his age, business capacity, experience, habits,

encrgy and perseverance during his probable life;
page 141 }  (2) The loss of his care, attention and society
to his widow and children;

(3) The sorrow, suffering and mental anguish suffered by
his widow and children as a result of his death.
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I ((I.nstruétion No. 9 was given without objection.)

Thereupon, the following instructions were offered on be-
half of the Defendant:

INSTRUCTION NO. A {Given).

The Court instructs the jury that the burden of proving
negligence is upon the plaintiff and that negligence must be
proved by affirmative evidence, which must show more than
a probability of a negligent act, that a verdict cannot be found
upon a mere conjecture, and that there must be affirmative and
preponderating proof that the injury here sued for would not
have occurred except for the negligent breach of some duty
which the defendant owed to the plaintiff.

Mr. Stuart: In the 4th line of Instruction A the plaintiff
moves the Court to insert the word ‘‘mere’’ before the word
“‘probability .

Mr. Quillen: This is an approved instruction, been given in
hundreds and hundreds of cases as written.

The Court: I will give it
page 142}  Mr. Stuart: Exception.

INSTRUCTION NO. B {Given).

The Court instructs the jury that in order to establish negli-
gence against the defendant it is incumbent on the plaintiff to
prove some fact which is more consistent with negligence than
with the absence of it; and if the evidence in the cause is
equally consistent with the existence or non-existence of negli-
gence on the part of the defendant, then the jury must find for
the defendant.

Instruction No. B was given without objection.)
INSTRUCTION NO. C (Given).

The Court instructs the jury that negligence, as spoken of
in the Court’s instructions, means the failure to use such care
and caution as a reasonably prudent man would ordinarily
have used in the conduct of his own affairs under the circum-
stances shown in the evidence.

Mr. Stvart: That is already covered bv an instruction of-
fered by the plaintiff, your Honor, and I think the instruction
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offered by the plaintiff is a little more accurate. I don’t think

the word ‘‘ordinarily’’ belongs in there at that point at all, “‘a
reasonably prudent man would ordinarily have

page 143 } used’’. I don’t think the word ‘‘man’’ is right.
It is the truck driver.

Mr. Quillen: That instruction is a stock instruction, which
has been given time and time again, and this Court has given
it any number of times upon my own motion, and the fact that
Mr. Stuart has an instruction I don’t think he can put one in
and preclude me from having one if mine is proper.

The Court: I will give that instruetion.

Mr. Stuart: Exception.

INSTRUCTION NO.D (Given}.

The Court instructs the jury that any person riding a horse:
upon the highway of Virginia is subject to the same rules and
regulations applicable to the driver of a motor vehicle, exeept
those provisions which by their very nature can have no appli-
cation. o

Mr. Stuart: That is already covered in an instruction of-
fered by the plaintiff.

The Court: I'will give Instruction No. D.

Mr. Stuart: Exception.

INSTRUCTION NO. E (Withdrawn).
INSTRUCTION NO. E-1 (Refused). .

- The Court instruets the jury that if they believe from the
evidence that the defendant’s driver, Ferguson, immediately
prior to the happening of the accident, was driv-
page 144 | ing his truck carefully and at a reasonable rate of
speed and did nothing reasonably calculated to
frighten the horse ridden by Slate, and observed nothing which
did or should have indicated fo a reasonably prudent man that
the horse and rider were in danger and that the accident was
caused by the horse suddenly and unexpectedly turning from
its course and crossing the road in front of the truck, and that
as soon as Ferguson discovered Slate’s peril, or by the exercise
of reasonable foresight should have discovered it, he used all
means in his power to stop and to avoid striking the said horse
and rider, then the jury should find for the defendant.
Mr. Stuart: If the Court please, the plaintiff objects very
strongly to Instruction E. It undertakes to make the decedent
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an insurer. It undertakes to instruct the plaintiff out of
Court. It leaves no issue for the jury. It states that if they
believe from the evidence that the defendant’s driver, Fergu-
son, immediately prior to the happening of the accident, it just
confines it to immediately prior to the accident, was driving
his truck ecarefully. I don’t know what carefully means. That
is not a legal term, and at a reasonable rate of speed, and
did nothing reasonably to frighten the horse, irrespective of
whether the horse might have got frightened by something
else and might have been acting in response to that, and that
he should have seen it, and observed nothing
page 145 } which would indicate to a reasonably prudent man
‘ that the horse or rider were in peril, leaving out
entirely that there might have been something there that he
ought to have observed, even though he didn’t. There is no
such measure as that, and the accident was caused by the
horse suddenly and unexpectedly turning from its course
and crossing the road. It requires that to be the sole cause
the jury can consider and not any other causes. It makes that
the sole proximate cause, unexpectedly turning from its
course. Unexpectedly doesn’t mean anything. The question
is whether under the circumstances he reasonably ought to
have anticipated there might be trouble if he came down there
into that situation. We object to the instruction.

Mr. Quillen: That is an instruction upon my theory of the
case and they are entitled to an instruction upon theirs, and
if the jury believes my theory of the case, then they are en-
titled to so find. There is nothing in this instruction that
takes anything away from the jury. They are simply told
if they believe from the evidence that immediately prior to
the happening of the accident this boy was driving his truck
at a reasonable rate of speed, I don’t know whether there
might be a different word that would be better than immedi-
ately, but I think that is pretty well understood, just prior
or prior, that word is not important, that he was driving his
truck carefully. I think any juror knows what driving care-
fully is, and at a reasonable rate of speed and did nothing

' reasonably calculated to frighten the horse and
page 146 } observed nothing which would indicate to a rea-
sonably prudent man that the rider was in immi-
nent peril and that the accident was caused by the horse sud-
denly and unexpectedly turning from its course crossing the
road in front of him, and as soon as he discovered Slate’s
peril, or by the exercise of reasonable care and foresight
should have discovered it, that he took measures to prevent
the accident, I think that is.a correct instruction, sir. ‘
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The Court: I don’t think this instruction in its present
form ought to be given.

Mr. Quillen: If your Honor please, I will save exception
to the ruling of the Court in not giving it in its present form
and I wish to offer it in modified form.

The Court: You must take into consideration all the facts
and circumstances there, he must take into consideration the
fact that he was going to pass a man riding a horse, and 1
think he should bear in mind he was a horse and probably
might not act as a sane person might.

I want in this instruction the fact that passing there this
driver must use caution in the presence of a dumb animal on
the road. The principle I am trying to get over to you is this,
this driver is conscious of that horse in front of him, he is
going to pass it and he must bear in mind that that horse is a
dumb animal. In other words, if that had been a man walking

where the horse was, I think it would be altogether
page 147 } different, because a rational man wouldn’t have

stepped out in front of that car, whereas a dumb
animal might do it, and T think the defendant would be charge-
able with that knowledge.

Mr. Stuart: We believe your Honor has correctly stated
the law.

The Court: I want this instruction modified.

Mr. Quillen: Let me say this, if your Honor please, I am
going to ask leave to amend this instruction by adding after
“ridden by Slate’’ ‘‘and observed nothing which did or should
have indicated to a reasonably prudent man that the horse
and rider were in danger and that the accident was caused by
the horse suddenly and unexpectedly turning from its course’’.
I am going to modify it in that respect and then I am going
to stand on that instruction, sir.

Mr. Stuart: We will stand on our objection to it, your
Honor.

I believe the Court has the right to frame his own instruec-
tion.where counsel won’t do it, if the Court feels that the
jury should be instructed on the point.

I am not sure that the record shows and to make sure it
does, one of the grounds of our objection to Instruction E
offered by the defendant is that it omits the duty of the driver
to keep a proper lookout and it omits the peculiar character-
istics of a horse, and holding the rider to the same degree of

control as if he were driving an automobile.
page 148 } Mr. Quillen: At this time, sir, I ask to with-
draw Instruction E as offered and offer in its
place an instruction designated E-1.
Mr. Stuart: If the Court please, we object to Instruction
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E-1 upon the same grounds as previously assigned to In-
struction E. We do not think that the amendment cures the
defects in the instruction.

We further object to Instruction E-1 upon the ground that
it is a finding instruction and does not include all the essential
elements.

The Court: I will refuse Instruction E-1.

Mr. Quillen: Save exception.

THEREUPON, the following instruction was written by
the Court:

INSTRUCTION E-2 (Given).
Nl Y o . .

The Court instructs the jury that if they believe from the
evidence that the defendant’s driver, Ferguson, immediately
prior to the happening of the accident was driving his truck
carefully and at a reasonable rate of speed and did nothing
reasonably calculated to frighten the horse ridden by Slate,
and observed nothing or by the exercise of ordinary care
should observe nothing which would indicate to a reasonably
prudent person that the horse ridden by Slate might become
excited and uncontrollable, and thereby place Slate, the rider,

in peril, and that the accident was caused by the
page 149 } horse suddenly and unexpectedly turning from its

course and crossing the road in front of the truck,
and that a reasonably prudent person would not have reasona-
bly anticipated such behavior on the part of such animal under
the facts and circumstances proven in this case, and that as
soon as Ferguson discovered Slate’s peril, or by the exercise
of reasonable foresight should have discovered it, he used
all reasonable means in his power to stop and to avoid strik-
ing the said horse and rider, then the defendant would not be
guilty of negligence in this respect and the jury should find
for the defendant.

Mr. Stuart: In this instruction as amended by the Court
it seems to me it still omits the point that I understood your
Honor to state you were going to cover. Up there about seven
lines down, ‘‘observed nothing’’, it leaves out ‘‘or could have
observed nothing by keeping a proper lookout’. It leaves
that out. It merely leaves it on what he actually observes,
without giving the additional elements as to what he should
have observed. Observed nothing and could not by the exer-
cise of reasonable care could have observed anything, I
think was the way your Honor phrased it verbally.
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Mr. Quillen: I have no objeetion to this instruction as
written, sir.

The Court: I think that suggestion is good.

Mr. Quillen: If you will look at the instruction

page 150 } I offered, that is given, observed nothing which

did or should have indicated to a reasonably pru-

dent man_and of course, that is my instruction and I am per-
fectly willing for it to go in.

Mr. Stuart: That doesn’t meet the point. That still leaves
it on what he actully observed.

The Court: What he observed or should have observed.
I have added there ‘‘and observed nothing or by the exercise
of ordinary care should have observed nothing which would
indicate to a reasonably prudent person, and so on’’.

This instruction I wrote, do either side object to it?

Mr. Stuart: We don’t waive our other objections pre-
viously assigned to Instruction E, your Honor, one of which
was that it leaves the sole proximate cause of the accident as
the horse jumpint out there just before it was struck and does
not refer to other contributing proximate canses. We also
objected to the word ‘‘immediately’’ in the third line, because
it unduly restricts the distance over which the driver was
obligated to exercise ordinary eare. :

The Court: That instruction will be givem.

Mr. Stuart: Exception.

INSTRUCTION NO. F' (Withdrawn).
INSTRUCTION NO. G (Given).

The Court instructs the jury that in riding his horse upon
the highway if was the duty of Tom Slate to keep

page 151 } a reasonable lookout for traffic; to keep his horse
under reasonable control and to so reasonably ride

and manage his horse as to prevent it from becoming a traffic
hazard and so as not to imperil his own safety or that of
others lawfully using the highway and that if he failed to do
so he was guilty of negligence and if the jury further believe
from the evidence that such negligence proximately caused

or contributed to the accident, then you should find for the
defendant. 7

hY

N

_Mr, Stuart: The plaintiff objects to the giving of Instruc-
tion G upon the ground that it makes the rider of the horse
an insurer, that is requires him at his peril to keep his horse
under control and to so ride and manage his horse as to
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prevent it from becoming a traffic hazard and so as to not im-
peril his own safety and that of others. It omits all refer-
ence to the sole obligation of the rider, which was to exercise
ordinary care. It requires him to proceed at his peril. It
needs to add it was his duty to exercise ordinary care to con-
trol and also ordinary care to do these other things. Isn’t
that the vice of the instruction, it hasn’t got ordinary cary
in it.

The Court: I am inserting the words ‘‘reasonable’’ look-
out, ‘‘reasonable’’ control and ““reasonably’’ ride, and 1 will
give that instruction.

Mr. Stuart: Exception.

page 152 } INSTRUCTION NO. H (Given).

The Court instructs the jury that it was the duty of the
plaintiff’s intestate, Tom Slate, to use ordinary care for his
own safety, that is, such as a man of ordinary prudence,
under all the cirecumstances, would exercise. And the plain-
tiff cannot recover, regardless of any failure of the defendant
to use ordinary care, if the jury believe such failure on the
part of the defendant appears from the evidence, if the jury

believe from all the evidence that Slate also failed to use

ordinary care and that his own imprudence contributed to the
injury.

Mr. Stuart: We object to the giving of Instruction H upon
the ground that it does not include the fact that the burden
of proof of contributory negligence is on the defendant.

The Court: I will give that insiruetion.

Mr. Stuart: Exception.

INSTRUCTION NO. 1 (Given).

The Court instructs the jury that the fact that the defend-

ant’s driver, Ferguson, was a young man 17 years of age,
and did not have a chauffeur’s licenes does not of itself create
~any liability against him or the defendant, but ecan be con-
sidered by the jury only for the purpose of enabling them to
determine whether he acted with ordinary care and prudence,
and if the jury believe from the evidence that Ferguson did

act as an ordinary prudent man would have acted
page 153 } under the circumstances in the operation of the

truck which he was driving at the time of the
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accident, and immediately prior thereto, then the jury should
find for the defendant.

Mr. Stuart: We do not object to Instruction I down to
the words ‘‘and if the jury believe’’, that is down about half
way, but the rest of it after ‘‘and if the jury believe’’ we don’t
believe has any place in this instruction. It is about an en-
tirely different matter and it is a finding instruction. It
hasn’t any of the finding elements in it and your Honor has
already prepared an amendment to Instruction E as a finding
instruction.

The Court: I will give that instruction.

Mr. Stuart: Exception.

INSTRUCTION NO. J (Given).

The jury are instructed that in ascertaining the damages
that the plaintiff is entitled to recover, they shall find the
same with reference:

First to the pecuniary loss sustained by the beneficiaries,
who are the widow and children of Tom Slate, of the deceased,
fixing such sum as would be equal to the probable earnings

- of the deceased, taking into consideration his age, intelligence
and health during what would have been his life-

page 154 } time if he had not been killed.
Third, by adding thereto compensation for the
Toss of his care, attention and society to the said beneficiaries.

Fourth; by adding such further sum as they may deem fair
and just by way of solace and comfort to the said beneficiaries
for the sorrow, suffering and mental anguish occasioned to
them by his death.

Mr. Stuart: The only objection we have to it, your Honor
is that you already indicated you would give an instruction on
damages .and then there is this additional objection that it
authorizes the jury to refer to recognized scientific tables.
That would be all right if the tables had been introduced in
evidence, but they were not, so I think that part of it ought
to go out.

Mr. Quillen: I think that’s right.

Mr. Stuart: That is the paragraph marked 2, we think
that ought to go out.

The Court: Paragraph No. 2 will be stricken.
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Mr. Stuart: We have no objection, your Honor, except that
it is repetition.

The Court: I will say to you gentlemen I will not preclude
either side from setting out any other grounds of objection
to these instructions that might occur to you after
page 155 } this is over. In other words, I want counsel to
have the benefit of any objections you can make.

Mr. Quillen: Now if your Honor please, counsel for the
defendant excepts to the giving of the instructions offered by
the plaintiff which were objected to by the defendant for the
reasons stated in the sperific objections.

Counsel further excepts to the ruling of the Court in re-
fusing to give the defendant’s instructions as offered and in
making certain modifications of certain instructions, Instrue-
tion G and certain other instructions which I do not now think
it necessary to stop to point out specifically,-and I believe it
has been stated by the Court that counsel on either side my
interpose such further objections to the granting or refusing
or modifying of any instructions as they may be deemed ad-

" vised hereafter?

The Court: I usually praectice that course.

Mr. Stuart: I would like to state an objection. Counsel
for plaintiff except to the action of the Court in giving the
instructions offered by the defendant to which the plaintiff
heretofore interposed objections as shown by the record and
upon the grounds shown by the record, and further objects
to the instruction G in its form as amended by the Court upon
the ground that the amendment made should have made it
clear that the duty of the rider of the horse was to exercise
ordinary care. It was not only a reasonable lookout and the

reasonableness of the control but the exercise of
page 156 } ordinary care or reasonable care to keep a look-

out and to keep control and so on. It does mnot
seem to us that it meets the point simply to interpose the
word ‘‘reasonable’’ at the points where the Court has done so.
It seems to us that the instruction should say that it was the
duty of Tom Slate to exercise reasonable care to keep a look-
out and to exercise reasonable care to keep his horse under
control and to exercise reasonable care to ride and manage
his horse, rather than just by use of the word ‘‘reasonable’’
as the Court has done.

Mr. Quillen: That objection has heretofore been fully
made and fully argued. T do not know anything that could be
added at this time.

* * & ® . @&
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page 158 }

Thereupon, the jury returned into court, and the in-
structions were read to the jury by the Court, and thereupomn
the case was argued by counsel representing both sides, and
thereupon the Jury retired to consider of its verdict and re-
turned into Court having found the following verdict:

We, the Jury, find for the Plaintiff and assess his damages
at $9,200.00. Don Gray, Foreman.

* * * * *

page 159 §

" This was all the evidence heard and all the proceedings had
on the trial of this case. :

page 160 { During the course of the argument to the Jury,
the following proceedings were had:

Mr. William A. Stuart: * * * Mr. Pence in answer to a
question from my friend said ‘‘My little boy was in the car
and we saw the horse and I wanted him to get a good Took at -
it.”” And then too he said, ‘I thought the horse might do the
very thing he did do.’” '

Mr. Quillen: If your Honor please, I except to that argu-
ment and ask the Court fo instruct the jury to disregard it.
What Mr. Pence thought or what he said about what he
thought is not.a proper matter for the jury to consider in ar-
riving at their verdiet.

The Court: Note your exception. Overruled.

Mr. Quillen: Save exception.

£ * ] % *
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| 'E. T. CARTER, Judge.
Received Sep. 25, 1953.
Johnson City, Tenn.

September 17, 1953.
South Charleston, W. Va.

My name is Edward Dale Pence age 36, employed by Car-
bide & Carbon Co of South Charleston W. Va. I am residing
at 430 McDonald Ave. in South Charleston, W. Va. with my
wife and one child. My wife Mary A. Pence and son were
with me at the time we saw the following accident occur.

On August 20, 1953 between 10 and 10:30 A. M. I was oper-
ating my car on U. S. #19 coming from Bristol, Va. at the
above time I was traveling between Lebanon, Virginia and
Tazewell, Virginia.

I was traveling along headed east from Lebanon, Virgima
at approximately 50 or 55 M.P.h. when I topped a rise in the
highway. At a distance in front of me & also approaching
me, on the left side of the road, I saw a man ridding a horse.
The man & the horse was off of the highway approximately
one or two feet from the berm of the left lane approaching
me. There was a path & the horse was going along in it. I
began slowing down my car, with the intention of showing my
son the horse, & also by instinet, by fear of animals being off
of the road & afraid they may jump on the road in the path
of my vehicle. As I was slowly approaching the horse it
started to prance, with its rear hips towards the bank and its
head extending out into the road. I was approaching the
horse on my side of the road which is the right lane, I saw a
truck comming up to the horse & was at a close distance (the
truck was), there was a very few feet between the truck &
horse not over 25 feet when the horse lunged out onto my left
lane of the highway or directly in front of the truck. The
horse & truck came together approximately in the center of
the left lane of the highwayv. It appeared the right front
fender of the truck hit the left rear flank of the horse. At this
time the truck was well in my lane of traffic. approaching the
truck head on. Iimmediately went to the right of the highway
off of the berm & over an embankment, which before leaving
the road T was almost stopped. After going over the embank-
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ment I traveled a few feet & came back up on the highway, a
few feet past the point of impact between the horse & truck.

I saw that the man was dead laying on highway who was
riding the horse, & felt I couldn’t of been much help at the time
so I went to the first house & the man who lived there
didn’t have a phone but he went to the accident. I continued
on to the next house where they had a phone & they sum-
moned the ambulance & State Police. Then I returned to the
scene of the accident.

The boy who was driving the truck was about to pass out
when I returned. He asked me go after his father Ralph
Ferguson for him.

After the State Police & ambulance were called it was an
approximately hour & 30 minutes before they came to the ac-
cident scene.

There was no damage to my car and my wife, son or myself
received no injuries.

When the horse started to prance & go onto the road the
old man that was riding was pulling very hard on the reins &
shouting very loud. That is when I came to almost a stop.
I thought the horse was comming over into my lane of traffic. .
It didn’t appear that the horse was out of control until he
cam(ie out onto the road — just a few feet before he came on
road.

I have given the above statement on three pages of my own
free will & have read the same & find it to be true & correct
to the best of my knowledge & belief, '

X E.D. PENCE X MRS.E.D. PENCE.

* ® * #* *

A Copy—Teste:
H. G. TURNER, Clerk.
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