NOTICE TO COUNSEL
This ca,:.e prob_ably '~'.i]l be called at the session of court to
be herd. ,..eB wlv11\R
1958
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

n

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4787

VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Richmond on Friday the 27th day of September, 1957.
KING S. COOPER,

Plaintiff in Error,

against
,,,,
I

I

.

EMPLOYERS MUTUAL LIABILITY INSURANCE COMP ANY OF WISCONSIN,
Defendant in Error.

From the Law and Equity Court of the City of Richmond

Upon the petition of King S. Cooper a writ of error is
awarded him by one of the Justices of the Supreme Court of
Appeals on September 27, 1957, to a judgment rendered by the
Law and Equity Court of the City of Richmond on the 13th
day of May, 1957, in a certain motion for judgment then
therein depending wherein the said petitioner was plaintiff
and Employers Mutual Liability Insurance Company of
Wisconsin was defendant; upon the petitioner, or some one
for him, entering into bond with sufficient security before the
clerk of the said Law and Equity Court in the penalty of five
hundred dollars, with condition as the law directs.
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Filed in the Clerk's Office the 20th day of July, 1956.
Teste:
LUTHER LIBBY, JR., Clerk
By EDWARD G. KIDD, D. C.
MOTION FOR JUDGMENT.

King S. Cooper, plaintiff, hereby moves the Law anc;l
Equity Court of Richmond, Virginia, for judgment against
Employers Mutual Liability Insurance Company of Wis<;onsin for $3,000.00 plus costs and interest from December 14,
, 1955, for person.al injnries and property d,;tmages caused by
their insured, Alfred T. Traynham, to this plaintiff, King S.
Cooper.
·
1. That on the 2nd day of July, 1955, at approximately
11 :30 P. M. o'clock the defendant's insured Alfred T.
Traynham, was operating- an automobile i~ a westerly direction on '' T '' street, Richmond, Virginia, and due to his intoxicated condition and his negligence he, the defendant's
insured, drove his car into the left side of this plaintiff's
car causing severe injuries to his person and extensive property damage to his automobile.
2. That the defendant herein was notified of this accident
by their insured; that negotiations between the Employers
Mutual Liability Insurance Company of Wisconsin and A. L.
Winchester, Counsel for the plaintiff, were broken off after
several atteml}ts at arriving at a settlement in the case and
suit was instituted in this court; the Employers Mutual
Liability Insurance Company Employed counsel and def ended the rase; counsel for the Employers Mutual Liability
Insurance Company crossed examined witnesses of the plaintiff's and called two (2) witnesses for their side of the case;
the case was submitted to the jury December 14,
page 2 ~ 1955, and the jury returned a verdict for the plaintiff, King S. Cooper, for $3,000.00.
8. That demand for payment of this judgment has been
made by counsel for the plaintiff on Employers Mutual
Liability Insurance Company and said company has refused
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to pay said judgment; execution on judgment returned A.prii
2, 1956, with no effects found.
4. · WHEREFORE, this plaintiff, King S. Cooper, moves
the court for _judgment against the defendant, Employers
Mutual Liability Insurance Company of Wisconsin for $3,000.00 plus costs and interest from December 14, 1955.

KING S. COOPER
By KING S. COOPER
Of Counsel.
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PROOF OF SERVICE.
Law No.....
A. L. Winchester, p. q.
King S. Cooper

"'·
Employers Mutual Liability Insurance Company of Wisconsin, a foreign corporation, domesticated in Virginia,
operating and trading as Employers Mutual Liability
Insurance Company c/o Secretary of the Commonwealth
Richmond, Virginia
75c paid Shrf.
$2.50 paid Secy. of Com.
Returns shall be made hereon, showing ·service of Notice issued July 20, 1956, with copy of Motion for Judgment filed
July 20, 1956, attached:
Executed in the City of Richmond, Virginia this 20th day
of July, 1956 by delivering in d~pli_cate a copy of the above
mentioned papers attached to each ·other to Martha Bell
Conway the Secretary of the Commonwealth of Virginia and
as such secretary of the Commonwealth the statutory agent
for Employers Mutual Liability Ins. Co. of Wisconsin place

4

Supreme Court of Appeals of Virginia

of residence and place of business of said Mar.tha Bell Conway in the City of Richmond, Virginia. Fee of $2.50 paid
Secretary at time of service.
JAMES H. YOUNG
Sheriff, City of Richmond, Va.
By S. V. MOODY
Deputy Sheriff.
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In the Law and Equity Court of the City of Richmond, the
2nd day of January 1957.
MOTION.
This day came the plaintiff and the defendant, by counsel,
and thereupon came a jury, to-wit: R. E. Camp, Harvey F.
Cassab, Andrew T. Seay, Jr., Harvie B. Devine, Walter
Schmidt, Valentine W. Southall, and L. P. Cassell, who were
sworn well and truly to the try the issue joined in this case,
and having heard the evidence and arguments of counsel,
were sent out of Court to consult of a verdict, and after
some time returned into Court with a verdict in the words
following, to-wit: "We, the jury, on the issue joined, find for
the defendant.''
Thereupon, the plaintiff, by counsel, moved the Court to
set aside the verdict of the jury on the ground that it was
contrary to the law and the evidence, and for other reasons
as set out in the record, which motion the Court overruled.
Therefore, it is considered by the Court that the plaintiff
recover nothing of the defendant, but that the defendant rerecover of the plaintiff its costs by it about its defense in
this behalf expended.
·
A Copy-Teste:
LUTHER LIBBY, JR., Clerk
By EDWARD G. KIDD, D. C.

0. B. 33, p. 5.
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MOTION.
· Now comes the plaintiff, by counsel, and renews his motion
to set aside the judgment entered herein January 2, 1957,
as contrary to the law and evidence, and moves the court
to enter judgment in favor of the plaintiff or declare a mistrial for the following reasons :
1. The court erred in overruling the plaintiff's motion to
strike the defendant's evidence because the defendant failed
to prove by the preponderance of the evidence that their
insured, Alfred T. Traynham, wilfully and intentionally
breached the cooperation clause of the defendant's insurance
policy with the insured, in that it failed to introduce any
evidence of any kind that the insured, Alfred T. Traynham's,
absence at the time of the trial of Cooper v. Traynham was
wilful and permeditated and not excuseable or justifiable.
2. The court erred in failing to submit the question to the
jury as to whether or not the insured, Alfred T. Traynham,
wilfully and intentionally breached the cooperation clause of
the defendant's insurance policy with the insured.
3. The court erred in striking the plaintiff's evidence because the plaintiff proved his case by the preponderance of
the evidence and was entitled to judgment in his favor.
4. The court erred in overruling the plaintiff's motion
to strike the defendant's evidence after the defendant admitted it employed counsel and defended the case of Cooper
v. Traynham which amounts to a waiver of the
page 15 ~ breach of the corperation clause unless the def endant can prove that it defended the case under a
full reservation of rights which it failed to do; the defendant
failed to produce any evidence that Alfred T. Traynham, the
insured, ever received any notice of any kind that the defendant was defending the case of Cooper v. Traynham under a
full reservation of rights, nor did the defendant prove that
the insured, Alfred T. Traynham, ever acquiesed or consented to the defendant's defending the case under a full
reservation of rights.
The plaintiff further moves the court to set motion to be
heard January 15, 1957, at 10:00 A. M. and decided.
KING S. COOPER
By A. L. WINCHESTER
Counsel.
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Received and filed Jan. 9, 1957.
Teste:
LUTHER LIBBY, JR., Clerk.
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This day came the plaintiff and the defendant by their re·spective counsel, and the court having heard argument of
counsel on the plaintiff's Motion to Vacate the Judgment in
favor of the defendant entered on January 2, 1957, ~hich
motion was lodged with the Clerk of this court on J anu~ry 8,
19'57, and is hereby ordered filed, and the court desiring to
take time to consider its judgment upon the said motion,
and to prevent the said judgment from becoming final, for
the said purpose doth order that the said judgment be and
the same is hereby vacated and set aside, conditioned upon
its reservation of ri~ht to again enter judgment on the verdict, if it be so advised, and the motion of the plaintiff to
set aside the verdict of the jury and to enter final judgment
for the plaintiff is continued, to which action of the court
the defendant objected and excepted.
Enter Jan. 15, 1957.

J. H. R.
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Law and Equity Court
of the
City of Richmond
RICHMOND, VIRGINIA
May 8, 1957

King S. Cooper v. Employers· Mutual Liability Ins. Co.
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.A. L. Winchester, Esq.
Cliff R. Skinner, Esq.
E. Ballard Baker, Esq.
.Attorneys at Law
Richmond, Virginia
In Re: King S. Cooper

v.

Employers Mutual Liability
Insurance Company of Wisconsin
At L~w No. A-1044
Gentlemen:
After careful consideration the Court has concluded that
it must overrule the motion of the plaintiff lodged with the
Clerk on January 7, 1957, wherein the plaintiff moved the
Court to set aside the judgment of January 2, 1957, as
well as the verdict. of the jury returned on the said date, on
which the sai<l judgment was entered. On ,January 15, 1957,
the Court by its order filed the aforesaid motion, vacated
and set aside the judgment, for the purpose of further consideration of the motion to set aside the said verdict.
The Court has taken a great deal of time in the study of
the authorities cited by counsel, as well as those which the
Court has been able to find. However; it is not possible
for the Court to write an opinion to sustain its conclusions
because limitations of time and secretarial aid preclude the
delivery of an opinion which would be at all meaningful.
The best that can be done under the circumstances is to
briefly outline the genera] reasons for its conclusions.
(1) The Court relying upon the authority of the cases of
State Fann Ins. Co. v. .Ar,qhyris, 189 Va. 913, and Shipp v.
Connecticut Indemn. Go., 194 Va. 249, holds that the "additional insured'' covered by the omnibus clause of
page 18 ~ the policy is required to "co-operate with the com.
pany, and upon the company's requests, shall attend hearings and trials and shall assist in effecting settlements, securing and giving evidence, obtaining the attendance
of the witnesses and in the conduct of suits. • • • .''

It is true, in Shipp v. Conn. Indem. Co., 194 Va. 249,
Buchanan, J., at p. 256, referring to the rule announced'in the
Arghyris case, 189 Va. 913, said; that while the insurer does
not have to show ''prejudice'' by reason of the insured 's lack
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of co-operation, since when this '' condition of the policy
is broken, the policy is at an end,'' nevertheless, ,the absence
of prejudice, if it appears, is a circumstance '' to be considered on the question of the materiality of the information
which it is claimed the insured failed to give. H And logically,
it would seem any other failure on the part of the insured
claimed by the insurer to constitute '' lack of co-operation.''
Furthermore, Mr. Justice Buchanan in the court's opinion
declares:
"Upon that issue the insurer has the burden of proof.
( citing authorities) • • •. The question can be decided as
a matter of law only when reasonable men should not differ
as to the proper inferences to be drawn from the facts
proved." Shipp v. Conn. Indemn. Co., 194, Va. 249, at p.
258.
In the instant case there was· no conflict in the evidence.
The additional insured, one Alfred T. Traynham, after reporting the accident to the insurance company, and at a later
date accompanied one of its adjusters to interview the witnesses. On parting, the said Traynham was told that he
should send the suit papers, when served, to the company,
and that the company would keep in touch with him, about
developments in the case as they might arise. Nevertheless,
the said insured did not advise the company, when he moved
from the address given at the time he reported the accident;
and did not give any new address. He simply disappeared.
In fact when the present plaintiff instituted his action against
Traynham, service was obtained by posting at his "usual
place of abode.'' A plea in abatement was filed to test the
validity of the return, and the service was held good merely
because ·the landlady testified that she handed the papers to
Traynham when he came back to get some of his effects,
he having moved to another address;
Plaintiff's counsel advised the insurance adjuster of the
address where he had caused the Sheriff to serve the process,
and that was the only way the insurance company learned
that the insured had lived there. The insurance company by
letters sent through regular and ''insured'' U. S. Mail, attempted to notify the said Traynham that he was failing to
co-operate and to say it would defend with full reservation
of rights, but the evidence is quite clear these letters were
never received by the said Traynham.
The case was set for trial, and again the insurance carrier
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wrote Traynham advising him thereof, as well as
page 19 } his failure to co-operate and called upon him to appear at the trial and assist, or co-operate in def ending the action. It also advised that the company would
defend under full reservation of all rights. This letter and
copies were sent to all addresses known to have been places
of his residence. Howver, the evidence shows these letters
were not delivered.
The insurance carrier· also notified the plaintiff that it
would defend the action under full reservation of all rights.
The carrier's attorney had appeared for the defendant as required by the policy and filed defenses within the time required by The Rules of The Supreme Court of Appeals of
Virginia, and also on the trial date, it appeared and defended
the action which resulted in a verdict and judgment for the
plaintiff for $3,000.00.
(2) Upon those uncontradicted facts, the Court was of the
opinion that no fair minded person could doubt the insured
failed to co-operate and that only one inference could be
drawn therefrom, i. e., the failure of the insured to assist in
both the preparation for and in the actual trial of the case,
resulted in prejudice to the insurer. Indeed no lawyer would
be intellectually honest in saying otherwise than that a party
litigant prejudices his case by failure to appear at the trial
of his case and remaining in court at every stage of the
case.
(3) The plaintiff also contended that the insurance company could not after denying coverage because of '' failure
to co-operate,'' defend the action brought against the insured
unless it did so under a "non-waiver agreement" or after
actual notice to the insured that it would defend under "full
reservation of all its rights.''
In this case there was no '' non-waiver agreement,'' nor
was the insurer able to give notice to the insured that it was
defending with '' full reservation of all rights'.' The plaintiff, ~s above noted, was notifi<:d by the insurance company
that 1t would defend the case with "full reservation of all of
its rights,'' and it did defend the action by the plaintiff
against its insured Traynham. Plaintiff contends that the
insurance company, the defendant in this case, either waived
the breach of the insured 's contract in respect to co-operation
or by defending is es topped to assert the defense.
'
The point has never been passed upon by The Supreme
Court of Appeals of Virginia. There are numerous cases
decided by the courts of last resort of other states. (See:
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98 A. L. R. 1465; 18. A. L. R. (2) 415, 498; 38 A. L. R. (2)
1148, and cases in annotations).
.
However, there are very few cases in which the insured disappeared leaving no address where he may be reached, as
the insured did in this case. I nthe annotations in 139 A. L. R.
793, and at 802 et seq., there are cases cited in which the insurer was held either not estopped or as not having waived
the defense. See Curran v. Conn. lndemn. Co., 127 Conn.
692; 20 AK (2787) ; Cameron v. Berger, 336 Pa. 229, 7 Atl. (2)
293; Glens Falls Indemn. v. Kelleher, 88 N. H. 253, 187 Atl.
473; Fischer v. West'n. Ind. Co. (Mo. Apps.) 106
page 20 ~ S. W. (2) 490, on question of failure to co-operate.
On question of waiver see Eakle v. Hayes, 185
Wash. 520, 55 P(2) 1072; Insiwers Indemn. Co. v. Archer,
(Okla.) 254 P (2) 342 ; and annotations 139 A. L. R. 771 ; 72
A. L. R. 1446.
It is obvious that the insurance carrier in this case did
everything it could to notify Traynham of his failure to cooperate and the consequences of his failure so to do. It is
equally obvious that it did likewise in respect to notice to him
that it would defend under full reservation of all rights.
The insured Traynham by his disappearance, made it impossible for the defendant to actually give the notice to
Traynham in either case. Since our Supreme Court of Appeals has· not passed upon the point under consideration,
this Court is free to decide the point in a manner, which in its
opinion is in accordance with law. The law has never required a person to do that which the other party to the contract has made impossible. Furthermore, it is noted that
when the action against Traynham was filed, it was not then
definitely known he had disappeared. The insurance company
was then under. an obligation to defend, so far as its then
information was concerned. Its counsel appeared and filed a
plea in abatement, which as stated was overruled. It then
had to file defensive pleadings, and its attorney assigned to
defend Traynham, could not withdraw from the case without
the court's approval. It may well have been too late to withdraw when the case was set and ready for trial, and the
said counsel could only proceed as he did. Under the circumstances it is difficult to see how it can be claimed that the
insurance company waived the insured 's breach of the contract in failing to co-operate, or that it is estopped from
claiming the breach.
Under the foregoing circumstances the court is of the
opinion that judgment should be entered upon the verdict
and it will direct the entry of judgment on the verdict o~
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May 13, 1,957. Counsel will please conf~r with the court on
the form of the order suspending execution~ posting of bond
and the like.
Yours very truly,
J. H. RIVES, JR.
Judge.
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In the Law and Equity Court of the City of Richmond, the
13th day of May, 1957..
This day came again the parties, by counsel, and the Court
having maturely considered the plaintiff's motion to set aside
the verdict of the jury in this case, doth overruled said
motion.
Therefore, it is considered by the Court that the plaintiff
recover nothing of the defendant, but that the defendant recover of the plaintiff its costs by it about its defense in this
behalf expended.
A Copy-Teste :
LUTHER LIBBY, JR., Clerk
By EDWARD G. KIDD, D. C.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
The plaintiff hereby appeals to the Supreme Court of
Appeals of Virginia from the verdict of the jury and the
judgment of the Court entered herein May 13, 1957 ; and the
plaintiff. hereby gives notice of appeal to the Supreme Court
of Appeals of Virginia from the verdict and judgment entered
herein May 13, 1957.
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The plaintiff assigns as error the following actions of the
Court:
1. The Court erred in overruling the plaintiff's motion to
strike the defendant's evidence on its affirmative plea of a
breach of the cooperation clause by their insured, Alfred T.
Traynham, since the defendant failed to prove by a preponderance of the evidence that the insured wilfully and
intentionally breached the cooperation .clause of the defendant's insurance policy with the insured, and in that the de- fendant failed to prove that Alfred T. Traynham, the insured,
received actual notice of the suit, ·as service of process was
had by posting at his usual place of abode, and failed to
prove that his absence from the trial of the case of King S.
Cooper v. Alfred T. Traynham was not justifiable or excuseahle; the only proof being that he was not present at the
trial.
2. The Court erred in failing to submit the question as to
whether or not the insured, Alfred T. Traynham, wilfully and
intentionally breached the cooperation clause of the defendant's insurance policy with the insured to the jury.
page 23 ~ 3. The Court erred in striking the plaintiff's
evidence since the plaintiff proved his case by a
preponderance of the evidence and was entitled to have
the issues presented to the jury under proper instructions of
the Court.
4. The Court erred in overruling the plaintiff's motion to
strike the defendant's evidence after the defendant admitted
it employed counsel and defended the case of Cooper v.
Traynham by cross examination of the plaintiff's witnesses,
·and by testimony of two witnesses on behalf of the defendant,
with full knowledge that the suit papers were not turned
over to the Company, and Alfred T. Traynham; the insured,
failed to appear for the trial of the case of King S. Cooper
v. Alfred T. Traynham, thereby ignoring the plaintiff's contention that the defendant had waived the hreach of the cooperation clause, if any, in the absence of proof that the
defendant defended the case under a full reservation of
rights, which the defendant failed to do, and further the defendant failed to produce any evidence that Alfred T.
Traynham, the insured, ever received any notice of any kind
that the defendant was defending the case of King S. Cooper
v. Alfred T. Traynham under a full reservation of rights,
nor did the defendant prove that the insured, Alfred T.
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Traynham, ever acquiesced or consented to the defendant's
defending the case under a full reservation of rights.
KING S. COOPER
By A.· L. WINCHESTER
Counsel.

page 24
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Received and filed Jul. 3, 1957.
Teste:
LUTHER LIBBY, JR., Clerk.
page 25
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This day came the parties, by counsel, and it appearing
to the Court tha.t the Proof of Service, the Plea in Abatement
and Order overruling said Plea in the matter of King S.
Cooper v. Alfred T. Traynham, which was tried in this Court
on December 14, 1955, were presented to the Court in this
proceeding, and were considered by the Court in acting upon
a motion made by the defendant to strike the evidence of the
plaintiff, and it further appearing that such papers and
pleadings have not formally and physically been made a part
of the record in this proceeding, the Court, in order to correct
an obvious oversight and to complete the record in respect
to documentary evidence considered by it, doth hereby ORD ER that the Clerk of this Court include as a part of the
record in this proceeding certified copies of the following
papers and pleadings in the matter of King S. Cooper v.
Alfred T. Traynham, namely, the Proof of Service filed by
the sheriff showing service upon Alfred T. Traynham, the
Plea in Abatement filed in that case and the Order entered
by the Court overruling said Plea in Abatement.
·
To which action of the Court the plaintiff objected and excepted in writing with his grounds of objection therein set
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out, and the said writing is ordered filed as a part of the
record.
Enter July 12, 1957.

J. H. R.
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EXCEPTIONS.
The plaintiff, King S. Cooper, by counsel, respectfully objects and excepts to the Court's Order of July 12, 1957, and
states the following as his reasons:
1. The defendant had its day in Court on January 2, 1957,
and had an opportunity to introduce or to offer into evidence a certified copy of the Plea in Abatement, Proof of
Service, and the Order over-ruling the Plea In Abatemeni
but for reasons unknown to the plaintiff neglected to off er
these documents into evidence, therefore, any new evidence
permitted by the Court after Notice of Appeal and Assignment of Error is improper and -should not be made a part
of this record.
2. The Order of July 12, ·1957, erroneously states that
those records were presented to the Court. If they were
presented to the Court as stated in the Court's Order, then
it is not in the transcript of the record.
3. The Judgment became final under Rule 3 :21 of the
Rules of Court twenty-one days after the date of the Judgment of May 13, 1957, and the Trial Court has no power or
authority to make these documentary .records a part of the
record in this case.
CLIFF F. SKINNER, p. q.
1216 Central National Bank Bldg.
Richmond, Virginia.
A. L. WINCHESTER, p. q.
917 Central.National Bank Bldg.
Richmond, Virginia.
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I, A. L. Winchester, Attorney for the plaintiff,
do hereby certify that I mailed a true copy of these
exceptions to B'allard Baker, Attorney for the defendant, 501
Mutual Building, Richmond, Virginia, this 12th day of July,
1957.
A. L. WINCHESTER.
Received and filed Jul. 15, 1957.
Teste:
LUTHER LIBBY, JR., Clerk.
page 28}
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PROOF OF SERVICE.
A. L. Winchester, p. q.
King S. Cooper

"·
Alfred T. Traynham
Post office, outgoing see Room 214 Richmond, Virginia
Moved to 2811 Hanes Ave.
75c paid Shf.
Returns shall be made hereon, showing service of Notice
issued August 12, 1955, with copy of Motion for Judgment
filed August 12, 1955, attached:
Not finding Alfred T. Traynham or any member of his
family upon whom legal process could be served at his usual
place of abode. Executed in the City of Richmond, Va., this
22nd day of August, 1955 by leaving a copy of the above mentioned papers attached to each other posted on the front door
of his residence 2811 Hanes Ave., that being his usual place
of abode.
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King Solomon Cooper.

JAMES H. YOUNG
Sheriff, City of Richmond, Va.
By /s/ J. E. ELLINGTON
Deputy Sheriff.
Received and filed August 23, 1955.
Teste:
LUTHER LIBBY, JR., Clerk
By /s/ IRA M. BARR, D. C.
A Copy-Teste :
LUTHER LIBBY, JR., Clerk
By EDWARD G. KIDD, D. C.
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KING SOLOMON COOPER,
the plaintiff; after being duly sworn, testified as follows:
DIRECT EXAMINATION.

B·y Mr. Winchester:
Q. State your full name to the gentlemen of the jury.
A. My name is King Solomori Cooper.
Q. Are you the plaintiff in the case of King S.
page 4 ~ Cooper versus Employers Mutual Liability Insurance Company of Wisconsin t
A. Yes, sir.
Q. I hand you a certified copy of a judgment which was
entered in the case of Cooper versitS · Traynham. That
judgement was obtained on what date, Mr. Cooper?
A. On the 14th of December, 1955.
Q. Look at the gentlemen of the jury and tell them a little
something about the basis of that judgement so they will know
what this judgement is all about.
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King Solomon Cooper.
Mr. Baker: I do not object to the jury knowing this, but I
do think it is immaterial. We admit he got a judgement.
The Court: Is it admitted there was a collision between
the automobile driven by King S. Cooper and one driven by
Alfred T. Traynham, and that the car driven by Traynham
was owned by a man named Dunn, one of your policy insureds?
Mr. Baker: Yes, sir.
The Court: Very well. Yon may file this exhibit. This
is a copy of the judgement order.
(The copy of judgement order deferred to was
page 5} filed in evidence and marked Plaintiff's Exhibit
No. 1)
Mr. Winchester: I would also like to introduce this return on the execution, ''No effects found.''
(The paper referred to was filed in evidence and marked
Plaintiff's Exhibit No. 2).
Mr. Winchester: May it please the Court, Mr. Kidd has
requested that I get a copy of that execution, ''No effects
found'' and submit it to the court at a later time in place
of the original.
The Court: This is the permanent record of the court
and that is the reason he has requested you to do that.
You will obtain from the clerk an attested copy of the execution of the sheriff's return and the court will permit the
withdraw} of Exhibit No. 2 just filed and the copy will be
filed in lieu thereof.
Mr. Winchester: I have no further questions of this witness.
Mr. Baker: No questions.
Witness stands aside.
page 6 ~

Mr. Winchester: It is my understanding, correct
me if I am wrong, that counsel for the defendant
bas stipulated that Rudolph A. Dunn loaned his car to Alfred
T. Traynham with permission.
The Court: That was stated in the opening statement and
I understand that is the stipulation.
Mr. Baker : That is correct.
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Rudolph A. Dwnn.

The Court: It has been stipulated between counsel that
the car owned by M·r. Rudolph A. Dunn was loaned to Alfred
T. Traynham, was being operated by Traynham at the time.
of this particular accident. It is also stipulated that Dunn
was· covered by a policy of insurance issued by Employers
Mutual Liability Insurance Company of· Wisconsin.
Mr. Winchester: That is the plaintiff's case, Your Honor.
page 7 ~

RUDOLPH A. DUNN,

.

a witness called by and on behalf of the defendant,

after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Baker:
Q. Give us your name, please.
A. Rudolph A. Dunn.
Q. In July, 1955, where were you employedY
A. United States Post Office.
Q. In July, 1955, did you have a policy of' automobile liability insurance with Employers Mutual Insurance Company?
A. Yes, I did
Q. Do you have that policy with you Y
A. Yes, I have.
Q. May I see it, please f ··
A. (The witness hands a paper to counsel.)
Mr. Baker: May the court please, I would like to introduce
this.· I should like to withdraw it subsequently and substitute
a copy.
(The insurance policy referred to was filed in
page 8 ~ evidence and marked Defendant's Exhibit No. 1).
The Court: It will be marked Defendant's Exhibit No. 1,
with the privilege to the defendant to have the policy photostated and the photos tat copy filed and the original withdrawn.
For the purpose of identification the court is marking each
page.
By Mr. Baker:
Q. Mr. Dunn, you ~aid you worked in the Post Office in
July, 19557
· A. Yes, sir.
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Do you know a man named Alfred Traynham Y
Yes, sir.
Where was he working in July, 19557
United States Post Office. ·
Do you know when he left the Post Office T
No, I don't.
Q. Do you know where he is nowt
A. No, I don't.
.
Q. When was the last time you saw him 7
A. I imagine it is over a year ago.
Q. You don't know where he is now Y
A. No, sir.
Q. You don't know when he left the post office T
A. No, sir.
page 9 ~ Q. You don't know where he went when he left
the Post Office!
A. No, I don't.

Q.
A.
Q.
A.
Q.
A.

Mr. Baker: That's all.
CROSS EXAMINATION.
By Mr. Winchester:
Q. How long have you known Mr. Traynham 7
A. Well, I have known him ever since I was a small boy in
the Scouts and became reacquainted with him when he crone
to the Post Office.
Q. You knew him pretty well when you loaned him your
· car?
A. Yes, sir.
Q. Did you get a letter from A. L. Winchester on July
5th, 1955?
A. I might have.
Q. I hand you a copy of the letter addressed to Rudolph A.
Dunn and ask you to look at that and see if that is the copy
of the letter you received ? ·
A. Yes, sir.
,
Q. Read the letter to the gentlemen of the jury.
The Court: Is that to be filed as an exhibit T
Mr. Winchester: Yes.
page 10 }

(The letter referred to was filed in evidence and
marked Plaintiff's Exhibit No. 3).
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Hy Mr. Winchester:
Q. Read the letter to the jury.
A. (The witness reads aloud Plaintiff's Exhibit No. 3).
Q. Mr. Dunn, after you received that letter did you go
down and talk with the Employers Mutual Liability Insurance Company?
A. I notified them.
Q. Did you go down and talk with them?
A. I went down and talked with them when the accident
happened.
Q. Before you got the letter f
A. Yes; sir.
Q. Then did Mr. Traynham go with you down there?
A. Yes, sir.
Q. Do you know when that was?
A. It must have been a day or two after the accident. I
believe the accident was on Saturday.
Q. Did you receive the letter before you went down there
or did you receive the letter after you went down there?
A. I can't truthfully say.
page 11 ~ Q. Did you and Mr. Traynham go down and talk
to the company?
A. Yes, sir.
Q. Did Mr. Traynham give the company a statement of how
the accident happened T
A. Yes, sir.
Q. Gave them a full account of the accident?
A. Yes, sir.
Q. In your presence T
A. Yes, sir.
Q. Did you make more than one trip down there with Mr.
TraynhamY
A. I can't say. I can't remember whether it was one or
two.
Q. Isn't it true that Mr. Smith requested you and Mr.
Traynham to find out who the girl was in the car and to come
back and let him know?
A. I think he knew the name of the girl.
Q. But he wanted to know the address, didn't he?
A. I understood she lived on 5th Street.
Q. Do you know whether or not he requested you all to
come back after your first meeting or not T
A. It seems we did go back after the first time.
Q. Both of you went back?
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A. Yes, sir.
Q. And you all gave him the name of the girl
in the car with Traynham and her address!
A. I didn't know it.
Q. Did Traynham give them that T
A. Yes, sir.
Q. Do you recall any of the conversation that took place
between Mr. Smith, yourself and Mr. Traynham when you
were down there?
A. No. I remember we filled out these forms reporting
the accident.
Q. Did you ever talk about the insurance policyf
A. Not that I can remember.
page 12

~

RE-DIRECT EXAMINATION.
By Mr. Baker:
Q. Mr. Dunn; at the time of this accident on July 2, 1955,
you were not present in the cart
A. No, sir.
Q. You knew nothing about the details of the accident itself?
A. No. sir.
Q. Where were you living during this timeT
A. 1215 St. Paul Street.
Q. I ask you to look at a copy of a letter which I hand you
here and read that letter, Mr. Dunn, to yourself.
page 13 ~ A. {The witness does so.)
Q. Do you recall having received that letter,
of which that is a copy?
A. No, sir.
.
Q. You just don't remember whether you did or did not
•
receive such a letter Y
A. No, sir.
Q. Is this your address, 1215 St. Paul Street f
A. No, sir.
Q. Was it at that time T
A. No, sir.
Q. What was your address 7
A. 1701 Georgia Avenue.
Q. When did you move to Georgia Avenue f
A. September or October of '55.
Q. When in '55 7
A. About October, 1955.
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Mr. Baker: I would like to have this identified but not
.
introduced at this stage.
Mr. Winchester. I object. Tl;te witness has failed to identify the letter and has, in fact, denied receiving it.
The Court: It will be marked for identification.
page 14} It will not be received in evidence at this time,
just marked for identification.
(The letter referred to was marked Defendant's Exhibit
No. 2 for identification).
The Court: I take it that you may attempt to have it introduced in evidence and identified late:,; on.
Mr. Baker: Yes, sir.
·
The Court: Very -well. The court will hold the letter until
it is introduced properly. 1
·
The Witness: Could I say something T
Mr. Baker: Yes.
The Witness : I have received phone calls from Mr. Smith,
looking for Mr. Traynham.
By Mr. Baker:
Q. Mr. Dunn, do you know Mr. Richard Smith of the Employers Mutual Y
A. Yes, sir.
Q. Do you recall having talked with Mr. Smith relative to
·
. Mr. Traynham 's location f
A. Yes, sir.
Q. Can you tell us about when that was T
A. It has been so long ago, almost two years. I can't recall any dates.
page 15 } Q. But you did receive telephone calls from
Mr. Richard Smith inquiring as to Traynham's
address!
A. Yes, sir.
Q. That was after the accident T
A. Yes, sir, after he left the Post Office.
RE-CROSS EXAMINATION.
B·y Mr. Winchester:
Q. Did Mr. Smith ever come by your house to see you and
talk to you about the whereabouts of Mr. Traynham 7
A. No, sir, we just talked on the phone.
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Q. He never asked you to come to his office to discuss this
matter!
\
A. Well, I went down twice, right after the accident.
Q. But you didn't go down to his office subsequently to
talk to him about the whereabouts of Traynham Y
A. Well, the other times when the three of us, this young
lady he was looking for and Traynham and me, were supposed to go down, I went down that time.
Q. But after you received a telephone call from Mr. Sniith
as to the ,vhereabouts of Traynham, you didn't go to his
office after that?
A. I might have. Possibly I did go down. I won't say
I didn't. This was almost two years ago.
page 16 } By Mr. Baker:
Q. You don't know where Mr. Traynham lived
after he left the Post Office?
A. No, sir, and I don't know now.
Q. You don't know where he is now 7
A. No, sir.
By the Court:
_
Q. You say you loaned your car to Traynham?
A. Yes, sir.
Q. What was he to use the car for?
A. Can I explain the circumstances?
Q. Yes.
A. We worked together and he got off at 10 o'clock that
particular night and I got off at 12 o'clock, and he wanted to
use it a couple of hours and bring it back at 12 when I got
0~

.

.

Q. And he went out to use it on his own mission and
bring it back to you?
A. Yes, sir.
Q. Did he have the accident in the interim Y
A. He had it between 10 :00 and 12 :00.
Q. Was he to do anything for you while he was using the
car?
A. No, he wasn't to do anything for me.
Q. Where did he live with reference to your
page 17} home?
. A. With reference . to my home, he lived-you
mean the distance Y
Q. Yes.
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A. Both of us lived in the same direction, north.
Q. How far away was his home from yours T
A. About two miles.
Q. Was his home two miles beyond yours or was your
home two miles beyond his Y
A. His home was two miles beyond mine.
Witness stands aside.
RICHARD E. SMITH,
a witness called by and on behalf of the defendant, after being
duly sworn testified as follows:
DIRECT EXAMINATION.

By Mr. Baker:
Q. Please give us your name.
.A.. Richard E. Smith.
·
Q. What is your present position T
A. I am executive secretary of the National .Association
of Insurance Agents.
Q. In July, 1955, what was your position?
page 18 ~ A. Claim Manager for Employers Mutual Liability Insurance Company.
Q. When did you first become employed by Employers
Mutual?
.A.. 1953.
Q. What was your position at that time?
A. Adjuster.
Q. ·when did you become Claims Manager?
A. November, 1954.
Q. ··when did yon leave Employers Mutual?
A. November 1, 1956.
Q. What were your duties as Claims Manager for Employers Mutual?
A. As Claims Manager my duties were to assess the claims
that came into the office, to determine whether a case of
liability or no liability existed, to negotiate with opposing
counsel and to employ counsel in cases we were opposing.
Q. If one of the insureds had an accident, it would be reported to you and you would handle it?
A. Yes.
Q. You were so employed in July, 1955?
A. I was.
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Q. .And all through the rest of 1955 f
A. That's right.
page 19 ~ Q. In July, 1955, did you receive a report of an
accident on July 2, 1955 involving the· insured,
Rudolph A. Dunn?
A. I did.
Q. Can you tell us when you first received any notice
relative to that accident and from whom T
A. July 5, 1955, from Rudolph Dunn and Alf red Traynham.
Q. You received notice from Dunn and Traynham. What
was the nature of that notice?
A. They came into the office to make out a claim report.
Q. Where was your office at that time?
:
A. Located at 802 Insurance Building.
Q. Is that close to the Post Office?
A. Almost across the street.
Q. Did Rudolph Dunn have an insurance policy with the
Employers Mutual at that time?
A. He did.
Q. Was it a policy which was issued to him as a member
of the Post Office Credit Union?
A. It was.
Q. And you said Dunn and Traynham came to see you on
July 5, 1955, at your office?
A. They did.
page 20 ~ Q. Did they fill out an accident report at that
time?
A. They did.
Q. Will you look at this, Mr. Smith?
A. (The ·witness does so.)
Q. Is that the accident report which was executed on
July 5th when Mr. Dunn and Mr. Traynham were in your
office!
A. It is, with the exception that at least one piece of information was added at a subsequent date.
Q. What was that one piece of information?
A. Name of the claimant, or the plaintiff in this case.
1\fr. Baker:

I offer that as Defendant's Exhibit No. 3.
Mr. Winchester: May it please the court, will have to
object to tl1at being offered in evidence as it is not complete in
detail. The witness has testified that additional information
was added to the original at a subsequent date.
The Court: The addition con!3isted of tl1e name of the
claimant, your client, King S. Cooper?

Supreme Court of Appeals of Virginia

26

Rickard E. Smith.

Mr. Winchester: Yes, sir.
The Court: I think the paper as such is admissible with the instruction to the jury that the
name of King S. Cooper written in pencil on the first page
was added at a later date.
Mr. Winchester: That is agreeable.

page 21

~

(The paper referred to was filed in evidence and marked
Defendant's Exhibit No. 3).
The:Court: Also, gentlemen of the jury, the court instructs
you that any factual ma:tters concerning the accident in question, as to liability or non-liability, as detailed in this accident report is not evidence and cannot be considered.
By Mr. Baker:
Q. I ask you to look at this accident report and tell us
what the address of the driver, Alfred Traynham, is shown
as in that accident report!
A. 3730 Delmont Street, Richmond, Virginia.
Q. Is that the address you received from Mr. Traynhamas his address?
A. It is.
Q. And this was dated July 5, 1955?
A. Yes, sir.
Q. Shortly after that date did you receive a
page 22 ~ letter from 1\fr. Winchester T
A. I did.
Q. Do you recall the date of that letter?
A. It was dated July 5.
Q. Do you have a copy of it in your file!
A. I don't know whether I have a copy of that letter or
not. There is a copy in our file, but whether I have it in my
own file here I don,t know. I don't believe I have it.
Q. Do you recall what that letter said T
A. Yes. It was simply a letter of representation.
Q. Did you see Mr. Traynham and Mr. Dunn subsequent
to July 5th?
A. I did.
Q. Do you recall when you saw those two gentlemen?
A. July 12th.
Q. Did you see the two together?
A. I did.
Q. Where did you s.ee them at that time?
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A. In my office.
Q. What was the purpose of that conversation 7
. A. To secure a short statement from Mr. Traynham concerning how the accident happened.
Q. I hand you this and ask you if you will look at it, Mr.
Smith.
page 23 ~ A;. (The witness does so.)
Q. Can you identify that?
A. I can.
Q. What is itf
A. It is a copy of t11e statement I secured from Alfred
Traynham on July 12, 1955.
Q. Relating to the accident on July 2, 19551·
A. Yes, sir.

By the Court:
Q. In whose handwriting is this, Mr. Smith?
A. It is my handwriting.
The Court: It will be received as Defendant's Exhibit No.
4, consisting of three pages. It will be marked Exhibit 4, and
each page identified by the exhibit number and the page
number consecutively.
By Mr. Baker:
Q. Mr. Smith, referring to Defendant's Exhibit 4, what is
the address shown for Alfred Traynham Y
·
A. The address shown is 3730 Delmont Street, apartment
B, Richmond, Virginia.
Q. Have you seen Alfred Traynham since July 12, 1955?
A. No, sir. .
.
Q. Have you heard from him?
page 24 ~ A. No, sir.
Q. Have you received any papers. in the mail
from him?
A. No, sir.
Q. Have you received any copy of any legal process from
Mr. Traynham?
A. No, sir.
Q. Do you know where he is today?
A. No, sir.
Q. Do you know where he has been since July 12, 1955?
A. No. sir.
Q. Tell us what happened relating to the claim of King S.
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Cooper insofar as your records and your recollection are
concerned!
A. I had several telephone discussions with Mr. Winchester, attorney for the plaintiff, and in the early part of August,
1955,I went with Mr. Winchester to a funeral home in the
Church Hill section of the city to see and talk with his client
and with a witness that Mr. Winchester had. It was a call
in the evening.
Q. Do you recall whether that was early August or when
in August?
A. I would say between the 1st and the 15th of
page 25 } August.
Q. What happened thereafter?
A. Thereafter I believe I had at least one telephone conversation with Mr. Winchester and on August 31, while on
vacation, I stopped in my office and asked my secretary to
check with the local courts to determine if a motion for
judgement had been filed. I did this because shortly prior to
this date Mr. Winchester bad indicated he was going to file
a motion for judgement in the case and I had not received it
and began to worry about it. My secretary did check with the
Law & Equity Court on that date and found a motion for
judgement had been filed.
Mr. Baker: Your Honor, we have one point we would like
to discuss in Chambers.
(Whereupon, the jury was excused until ten minutes to 12
o'clock, and the following occurred outside the hearing of the
jury:
The Court: I take it, )fr. Baker, the paper is a memorandum from bis secretary that she called the Law & ·Equity
Court and was advised that the suit had been filed?
Mr. Baker: That is correct, plus the memorandum relating
to the latest Post Office address which she had
page 26 ~ obtained for Mr. Traynham. I would like to
introduce it as an inter-office communication ,vbirh
relates to the matter here, not necessarily to show the truth
of the information but to show that this information was
received by the company and when it was received by the
company.
The Court: What is the objection to that, Mr. Winchester?
The insurance company is advised that tl1e claim has been
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filed, the manager of that office is anticipating the filing of the
suit. In fact, he has been notified by you that you were going
to file suit on your claim. He has not received notice either
from his direct insured, his named insured in the policy,
or the person who is covered under the omnibus coverage
clause, and he causes an investigation to be made in a
routine manner, and his office comes up with information
that the suit has been filed. Now what is the objection to

itT

Mr. Winchester: I have no knowledge as to whether or not
she wrote that memorandum. The defendant certainly has
had ample opportunity to have the secretary here
·page 27 ~ to identify the papers. I personally know Mr.
Smith had knowledge prior to this date of the suit
and therefore I respectfully object to the memo being introduced.
The Court: Is Mr. Smith in the courtroom T Bring him
back in here. Your point is he had notice before that date?
Mr. Winchester: Yes, Your Honor.
The Court: Mr. Smith, the question has been raised as
to whether or not you did not have notice or knowledge of
the suit of Cooper versu,s Traynham prior to the time you
got this memo from your secretary.
Mr. Smith: No, I didn't know prior to that time.
The Court: You had no information T
Mr. Smith: The only information I had was Mr. Winchester, on the telephone-I believe it was on the telephonehad informed me he was planning on bringing a suit against
our insured.
·
The Court : Did he not tell you he was going to do so by
a certain timeT
Mr. Smith: I don't recall any such.
The Court: Is that your point, Mr. Winc11ester T
page 28 ~ Mr. Winchester: My point is this, the date the
suit was filed I called Mr. Smith and talked to Mr.
Smith on the telephone and told him I had filed suit. That
was August 12, I believe.
The Court : What is the date of this memo T
Mr. Baker: September 1st.
The Court: Do you have any recollection of being so
advised?
Mr. Smith: No, but the suit was not filed until August
26. He may have called me on August 12th. My feeling was
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he said· he had drawn the papers and was going to bring
action.
.
Mr. Winchester: August 22nd was the date the papers
were served. The papers were put in the mail by me, I
believe, August 12th.
The Court: What do you mean by being put in the
mail?.
Mr. Winchester: In the mail to the court, the suit papers.
The Court: Mr. Baker, inasmuch as that is an
page 29 ~ office memorandum, the court will have to sustain
the objection to it. Now if Mr. Smith can otherwise testify of his own knowledge as to when he first had
information of the actual pend ency of the suit, he may do so
but I do not think the paper itself should be admitted.
Mr. Baker: We note an exception. Your Honor, there i!
one more matter I would like to bring out. On November
16, 1955, Mr. Smith wrote a letter to the United States Post
Office inquiring as to the last known address of Alfred Traynham and it came back on Mr. Smith's stationary, last known
address of former employee, showing a post office address.
I anticipate offering this through Mr. Smith.
Mr. Winchester: I have no objection to that. He can
certainly identify the letter he wrote.
(There followed a brief recess, after which the taking of
testimony was resumed in the presence of the jury, as follows:)
By Mr. Baker:
Q. Mr. Smith, to your recollection when was the
page 30 ~ first time you knew that an action had been instituted by King S. Cooper against Alfred T.
Traynham growing out of the accident on July 2, 1955?
A. On August 31st, 1955.
Q. Did you receive any information from Alfred Traynham
.
relative to him having been sued in that proceeding?
A. I did not.
Q. Have you ever received any information from Alfred
Traynham in connection with that?
A. No, sir.
Q. Have you ever ·received a copy of the motion for judgement which was filed in that proceeding!
A. No, sir.
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Q. Customarily where would you get a copy of the motion
for judgement which was filed? · .
A. From the individual sued.
Q. From Mr. Traynham, in this case!
A. From Mr. T,;aynham in this case.
Q. After August 31st, 1955, what action did you take
relative to this proceeding of Cooper versus Tra~am when
you were advised of it Y
A. Prior to Septerµber 12, 1955, the matter was turned
over to you to act as counsel in the case. In the interim
period, we had attempted to locate Mr. Traynham.
Q. What attempts were made to locate Mr.
page 31 ~ Traynham Y
A. We attempted to locate him at the stated
address given us, 3730 Delmont Street, and were unable
to locate him at that address. We attempted also to locate
him through the Post Office and were advised by the Post
Office on August 31st, 1955, he was no longer in their employ
and the last known address for him they had was care of
Mrs. Lucy Winn, Alberta, Virginia.
Q. On or about September 12th did you receive a communication from me as counsel in this proceeding T
A. I did.
Q. What did that relate to 7
A. It was a letter from you relating to the motio~ for judgement filed by Mr. Winchester in this case and included in the
letter was a plea in abaterpent.
Q. Was the plea in al?atement filed, to your knowledge?
A. It was.
Q. Do you recall whether there was a hearing on that plea
in abatement t
A. Yes, sir,.on October 24, 1955.
.
Q. Were you present in court at that timeT
A. I was.
Q. Mter the hearing on the plea in abatement, what efforts
were made to locate Mr. Traynham Y
A. We again attempted to locate him at the
page 32 ~ local addresses. I believe I talked to Mr. Dunn
on the telephone on at least one occasion concerning his whereabouts. We were unable to locate him at any
of the addresses we had, including the Hanes Avenue address,
at which. place the motion for judgement had been received
by Mr. Traynham.
·

.

'
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Q. Mr. Smith, I hand you this copy and ask you to read
that to yourself, please, sir.
A. (The witness does so.)
Q. Can you tell us what that paper is?
A. Yes, sir, this was a letter addressed to Mr. Alfred
Traynham, care of Mrs. Lucy Winn, Alberta, Virginia, dated
October 31, 1955, relating to this case, wherein we advised Mr.
Traynham that the suit was pending, that we were advised
that he had been served with the motion for judgement and
that the company was willing to defend him and asked him to
please come forward and help us in the preparation of the
case for trial
Q. Who signed that letter!
A. I did.
Q. How was the letter mailed T
A. Certified mail, return receipt requested.
Q. Was it ever delivered?
A. It was.
Q. Does it indicate to whom delivery was made?
A. The receipt is signed by Mr. Herman Winn,
page 33 ~ Alberta, Virginia, on November 5, 1955.
Mr. Baker : We offer this in evidence.
The Court: The copy of letter dated October 31, 1955,
addressed to Alfred Traynham, care of Mrs. Lucy Winn,
Alberta, Virginia, consisting of two pages and the return
receipt card will be received and marked Defendant's Exhibit 5.
By Mr. Baker:
Q. Mr. Smith, I hand you two envelopes, both being envelopes of the Employers Mutual Liability Insurance Company
at Wisconsin, one addressed to Alfred Traynham at 2811
Hanes Avenue, Richmond, Virginia and the other addressed
to Alfred Traynham at 3730 Delmont Street, Richmond, Virginia. Tell us what the envelopes contain and identify the
envelopes.
A. These envelopes were mailed out of my office. They
contained the exact same material as the last exhibit, they
contain the same material. One is addressed to Mr. Traynham at 2811 Hanes Avenue and the other addressed to 3730
Delmont Street.
Q. In other words, you wrote the same letter to Mr. Traynham, and mailed it to three separate addresses T
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A. That is correct.
Q. How were they sent out T
page 34 ~ A. Certified mail, return receipt requested.
Q. Were they delivered or returned to you T
A. They were turned to our company, both of them marked,
'' Moved, left no address.''

Mr. Baker: We offer these in evidence.
(The envelopes referred to were filed in evidence and
marked Defendant's Exhibits Nos. 6 and 7.)
The Court: Counsel will please understand I have not
marked the material inside the envelope as it was apparently
the desire and thought .to introduce the envelopes to prove
the attempted mailing of the material inside.
Mr. Baker: That's right, Your Honor.
The Court : If counsel wishes the enclosure marked, I
will do so.
Mr. Baker: I believe at this stage I would like to have
the envelopes opened and the material inside marked.
Mr. Winchester: I want to see the contents of these letters if you are going to introduce them.
The Court: Gentlemen, I have now also marked
page 35 ~ the letter and the return receipt card with the
same exhibit number, that is to say, the envelope,
the card and the letter enclosed are each marked respectivly
Exhibits 6 and 7, in accordance with the marking upon the
envelope.
.
By Mr. Baker:
Q. Mr. Smith, did you hear any word from Traynham
in response to these mailings on October 31, 1955?
A. No, sir, none at all.
Q. On November 16th, 1955, did you write to the United
State Post Office making inquiry as to Alfred Traynham T
A. I did.
Q. I hand you this and ask if you can identify that letter.
A. Yes, this was the letter I wrote on November 16th.
Mr. Baker : We offer this letter in evidence.
( The letter referred to was filed in evidence and marked
Defendant's Exhibit No. 8.)
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By Mr. Baker:
Q. Mr. Smith, read that letter. to the court and
page 36 } the jury.
A. (The witness reads Defendant's Exhibit No.
S.)
.
. .
d
. h l tt
Q. And what notation 1s ma e on t e e er f
A. This is the notation typed on the bottom part of the
letter, "Last known address of former· employee, ·care of
·
Mrs. Lucy Winn, Alberta, Virginia.''
Q. Mr. Smith, I want to ask you this one question ,about
Defendant's Exhibit No. 8. The only thing which you put
on this letter is that shown above your signature! The n.otation at the bottom was on it when it was returned to you by
the Post Office T Is that correct Y
A. That is correct.
Q. And the address shown here, care of Mrs. L\}CY Winn,
Alberta, Virginia, is that the same address to which you
directed the letter of October 31, 1955 T
A. It is.
Q. The same address to which Defendant's Exhibit 5,
the original of this letter, went? Is that correct!
A. That is correct.
Q. Have you ever received any word or any communication
from Mr. Traynham relative to this letter of October 31st 7
A. I have not.
Q. What did you do with the information you obtained by
virtue of your mailing of October 31st and the
page 37 } notation you received from the Post Office on November 16, 1955T
A. The matter was turned over to you.
f
Q. Do you recall when the action of Cooper versus
Traynham was tried in the Law & Equity CourU
A. December 14, 1955.
Q. Were you personally present?
A. I was not. .
·
,
Q. You were not present at the trial?
A. No, sir.
Q. When is the last time you saw Alfred Traynham1
A. On July 12, 195.5.
·
Q. Have you ever talked to him since then 7
A. No, sir.
Q. Have you ever received from him a copy of the motion
for judgement filed in the matter of King S. Cooper
versus Alfred T. Traynham!
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Richard E. Smith.
A. No, sir.
Q. When you talked with him on July 12, 1955, did you
advise him ·of his duty of cooperation with the company Y.
A. I did.
Q. Did you advise him to turn over to you a copy of any
pleadings served on him 7
A. I did.
page 38 } Q. Have you received any such Y
A. No.
.
Q. Do you know where he is today?
A. No, sir.
Q. Do you know where he has been since July 12, 1955 Y
A. No.
.
Q. And you have never received any response from him,
never receiyed anything from him in response to your letter
of October 31 or your other attempts to ascertain his whereabouts Y .
A. None whatsoever.
CROSS EXAMINATION.

By

Mr. Winchester:
Q. Mr. Smith, it is not quite clear to me just when you
found out suit had been instituted. I believe you testified
August 31st was the first actual knowledge you had the suit
had been instituted. Is that correct!
A. That is correct.
Q. Do you recall that on or about August 12, 1955, I
called you and told you that the suit papers had been put in
the mail on that date T
A. I don't have a recollection of that exactly, but' I do
have a recollection ot a telephone call from you
page 39 } advising at least that a suit was imminent. That
is the best of my recollection.
Q. Do you recall in this conversation I told you I had
difficulty in· locating Traynham, that I had attempted to get
service on the secretary of the Commonwealth T
A. I don't recall it but I don't doubt it because I had
·
difficulty locating Mr. Traynham, too.
Q. You don't deny the notice was given to you on August
12, 1955, that the suit had beeri filed?
A. I don't deny or confirm. I don't recall.
Q. Thank you. After you got notice that suit had been
filed, did you come to the. Law & Equity Court here and make
a copy of the motion for judgement T
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Bichard E. Smith.
A. I did not.
Q. Did your counsel?
A. I don't know. I turned the matter entirely over to Mr.
Baker. I assumed he looked at the motion for judgment.
Q. Did your counsel file a plea in abatement?
A. He did.
Q. Do you know the date he filed a plea in abatement?
A. I know the date I received a copy of the plea in abatement. That was September 12th.
page 40 } Q. Do you know whether or not your counsel
filed a general answer to the motion for judgement?
A. I as_sume he did. I don't recall offhand without looking
through my file.
Q. Would you look through your file and ascertain thaU
A. (The witness examines his file. ) Yes, he did.
Q. What was the date he filed the answer to the suit 1
A. November 14, 1955.
·
Q. Would you please state whether or not you had knowledge prior to that, that he had failed to turn the suit papers
over to you, prior to the filing of the general defense?
A. I am not sure I understand the question.
Q. You had knowledge that Traynham had failed to turn
over the suit papers to you prior to the filing of the general
defense. Is that correct f
A. Yes, he never did turn anything over to us.
Q. Do you know whether or not counsel for the Employers
Mutual Liability Insurance Company asked the court to
enter an order ordering King Cooper to go to their doctor
to be examined f Do you know whether or not he did
that?
A. I don't recall whether he did or didn't. It
page 41 r would have been general practice for him to do
so.

Q.. I ~and you a copy of the general defense that counsel
for the insurance company filed in your behalf and asked
that you identify that, please, sir.
A. This is a copy.
Mr. Winchester: We offer this in evidence.
(The copy referred to was filed in evidence and marked
plaintiff's Exhibit No. 4.)
Mr. Winchester: We also ·offer in -evidence this copy of
an order entered in the case of Cooper versus Traynham.
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Richard E. Smith.
( The copy of order referred to was filed in evidence and
marked Plaintiff's Exhibit No. 5.)
By Mr. Winchester:
. Q. Mr. Smith, I hand you this Plaintiff's Exhibit No. 5
and ask you to read that to the gentlemen of the jury.
A. (The witness reads Plaintiff's Exhibit No. 5)
Q. In your letter to Mr. Alfred Traynham dat~d October
31, 1955, and I quote, '' In other words, because of your failure
to forward to the company the papers which were serv-p,d on
you on August 22nd, the company takes the position that it
will be under no obligation to pay any judgement
page 42 } obtained by King S. Cooper against you.'' Is
that correcU
A. That is correct.
Q. On October 31, 1955, the company took the position
that it had no duty to pay any judgment at all which may
be obtained against Traynham. Is tha~ correct 7
A. Not completely. We merely said we were under no
obligation to do it. We didn't say whether we would follow
that avenue of defense or not.
Q. Just what was your position at that time7
A. Certainly we had no cooperation from our insured.
Q. That is not the question. My question is what position
were you taking with the insured with reference to paying
or not paying a judgement, if one were obtained Y
Mr. Baker: I think the letter speaks for itself and I suggest the witness rea_d the letter to the jury.
The Court: I suggest the entire letter be read aloud to
the jury and the court so the court will know what is in it.
It has been introduced but it hasn't been read.
Mr. Winchester: Yes, sir. I would like for the letter to be
read.

.A. (The witness reads Defendant's Exhibit No.
page 43 } 5 aloud to the jury.)
By Mr. Winchester:
Q. Mr. Smith, did you consult with your attorney prior
to writing this letter!
A. This letter was drawn up by Mr. Baker.
Q. And sent over to you and you copied it and sent it
out, is that correctY
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Richard E. Smith.
A. That is correct.
Q. Did Mr. Traynham come by to see you prior to July
5th, 1955, in reference to the accident Y
A. Prior to July 5th Y
Q. Yes.
A. No.
Q. You are positive about that Y
A. Yes. The office was not open. The accident happened
on Saturday and on the 3rd we were closed. The office was
not open until the 5th.
Q. The accident happened on July 2nd?
A. That's right. The next day we were open was July

5&

.

.

Q. And I believe you stated he came back on July 12!

A. That's right.
Q. And you took a statement from him.Y
A. I did.
Q. Did you tell him to locate the girl in the
·
page 44 } car for you on July 5th 7
A. I don't recall. I suppose I did. I am quite
confident I did.
Q. And he located her address a'.nd came back on July 12th
and gave you a statement T
A. Either then or sometime in between.
Q. Mr. Smith, you are an attorney, aren't you!
A. I am.
Q. Do you recall any conversation that took place either
July 5th or July 12th between you and Mr. Traynham and
Mr. Dunnf
·
A. Yes.
Q. Was it all concerning the accident T
A. Yes.
Q. Thank you. I believe you testified that you and I went ·
to the funeral home on Church Hill?
A. That is correct.
Q. Would you tell the court the purpose of that visit?
A. To examine an individual whom you said was a. witness.
Q. Did you not interview the plaintiff?
A. I talked with him.
Q. Did you not interview approximatelv four
•
.
other witnesses T
page 45 } A. I saw some other people. Whether I would
consider them witnesses or not is a conclusion.
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Richard E. Smith.
Q. But they were all witnesses the plaintiff claimed were
his?
A. That's right.
Q. And two of them were eye-witnesses, claimed they were
eye-witnesses Y
A. I never considered them to be eye-witnesses even if
they claimed it. I don't recall that they claimed it. It is a
technical point.
Q. I understand, Mr. Smith. On August 12, 1955, after
you talked with Mr. Traynham did you make a statement to
Mr. Traynham that you would get in touch with him if you
needed him?
A. Are you referring to July 12th Y
Q. July 12th.
,
A. I assume I did. I usually do indicate such words.
Q. These two envelopes your attorney has introduced into
evidence, when you mailed those letters on October 31st to
2811 Hanes Avenue and 3730 Delmont Avenue, you. knew
the insured' no longer resided at those addresse~, did you
not?
·
A. I can say we had attempted to locate him at those addresses on several occasions and were unable to
page 46 ~ locate him there.
Q. Mr. Smith, when Mr. Traynham came down
to see you on July 5th did he bring a letter from me addressed to Mr. Traynham and turn it over to you Y
A. Not on July 5th.
Q. Did you subsequently get it Y
A. I subsequently did receive a letter addressed to him
from you.
Q. I ask you to read that letter to the gentlemen of the
jury.
The Court: Hasn't that already been introduced in evidence?
Mr. Winchester: No, sir, not this letter.
A. (Continuing) I will have to withdraw my original answer. I thought you were referring to Mr. Dunn's letter.
That is the only one I ever received. I didn't know this one
existed.
By Mr. Winchester:
Q. Read it to the jury.
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Richard E. Smith.
Mr. Baker: Just a moment. He ·never received it so I
don't think it is admissible through this witness.
The Court: Objection sustained.
·By Mr. Winchester:
Q. Do you deny ever receiving the original of that letter?
page 47 ~ A. This letter, yes, sir. I have never received
this particular letter.
Witness stands aside.
C\Vhereupon the hearing was adjourned for the lunch
period).
page 48

~

January 2, 1957
Richmond, Virginia.
AFTERNOON SESSION.

Mr. Baker: May it please the court, counsel has agreed
among themselves that certain additional information should
be presented to the jury in the form of a stipulation.
For the defendant, it is agreed and stipulated that there
was a hearing on a plea in abatement on the original action
of King S. Cooper vers'U,S Alfred Traynham. This hearing
was held on October 24, 1955, and at that time a Mrs. Emma
Jones testified to the effect that Alfred Traynham resided
in her home from early July to late August, that he left her
home in late August and she did not hear from Mr. Traynham
since then, she did not have any idea where he was and he did
not say where he was going when he left her home in late
August, 1955. She didn't know when he quit working at the
Post Office.
It might also be stated that Mr. A. L. Winchester
page 49 ~ was present as counsel for King Cooper and Mr.
Ballard Baker was also present in support of the
plea in abatement.
It is also agreed that the following letters which were
written by myself as an attorney may be presented to the
jury. Most of these are attached to the pleadings and with
the jury's indulgence and the court's indulgence I will read
them at this time. I would like to have them filed as exhibits.
The Court: The last Defendant's Exhibit Number was
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8. If you will just pencil note on them the next numbers,
9, 10, and so on, after you are through· I will mark them as
exhibits.
Mr. Baker: The first is copy of a letter ·dated September
12, 1955, which I wrote to Mr. A. L. Winchester. This will
be Defendant's Exhibit No. 9. It reads as follows :
(The letter, Defendant's Exhibit No. 9, was read to the
jury by Mr. Baker}.
Mr. Baker: I should like to also read into the record copy
of a letter dated November 14, 1955, which I wrote
page 50 ~ to Mr. Winchester. This will be Defendant's Exhibit No. 10.
.
(The letter, Defendant's Exhibit No. 10, was read to the
jury by Mr. Baker.)
Mr. Baker: And then on November 30, 1955, a letter was
directed by me to Mr. Alfred Traynham, care of Mrs. Lucy
Winn, Alberta, Virginia. This will be Defendant's Exhibit
No. 11.
(The letter, Defendant's Exhibit No. 11, was read to the
jury by Mr. Baker).
Mr. Baker: That letter was mailed by me personally on
November 30, 1955, to Mr. Alfred Traynham, care of Mrs.
Lucy Winn, Alberta, Virginia. Attache.d to the exhibit is Post
Office Department Return Receipt showing '' Received by
Herman Winn as agent for Alfred Traynham on December
9, 1955. ,,
Mr. Winchester: Excuse me.
Mr. Baker: Here where it says, '' Signature of addressee's agent'' is the signature of Herman ,vinn, as shown on the
receipt card.
The Court: I think the jury. should be instructed, which
the court now does, that the signature of Herman
page 51 ~ Winn is not proved, it is not proved that be was
acting as agent for Traynham and in the absence of
any other evidence to prove that Herman ,vinn at the time
was authorized to sign for that letter as agent of Traynham,
the jury must conclude that he was not such an agent.
Mr. Baker: I also introduce as Defendant's Exhibit No.
12 an envelope addressed to Alfred Traynham, which envelope
contains the original of the letter just read, which is Exhibit
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No. 11, which letter was received back in my office on December 19, 1955.
.
Mr. Winchester : I would like to raise a question. I believe this letter was supposed to have been received and he
has introduced an envelope showing the letter came back.
Mr. Baker: This is the original envelope which has not
been opened and I would like to have the envelope opened and
have the enclosure identified as Defendant's Exhibit No. 18.
·
· The Court: All right. Pass up all of the expage 52 } hibits so they may be properly. identified. Exhibit
12 is the envelope a:p.d Exhibit 13 is the enclosed
letter. It has been opened by me in the presence of the jury.
Exhibit 13 consists of two pages and that is purportedly the
same as your carbon copy, Exhibit No. 11.
Mr. Ba~er: That's right, sir. For the defendant I present
Exhibit No. 14, which is a copy of a letter which I wrote to
Mr. Winchester on December 8, 1955.
(The letter, Defendant's Exhibit No. 14, was read to the
jury by Mr. Baker.)
Attached to that letter is a copy of the letter of November
30th which we wrote to Mr. Alfred Traynham, care of Mrs.
Lucy Winn, Alberta, Virginia, which is Exhibit 11.
Lastly, on behalf of the Defendant I believe it is stipulated
that Mr. Traynham did not at any time get in contact with
myself, the writer of these various letters, nor was Mr.
Traynham present at the trial of the case on December 14,
1955.
The Court: The court is a bit bothered about
page 53 ~ this letter of November 30th enclosed with yours
· of December 8, which is Exhibit 13 and also Exhibit 11.
Mr. Baker: That's right. The letter of December 8th
to Mr. ,vinchester enclosed a copy of the letter we had written to Mr. Traynham on November 30th.
The Court: Suppose I mark that as Defendant's Exhibit
14, page 2, and so forth. The letter to Mr. Winchester will
be page 1.
Mr. Baker: All right, sir.
·(The various exhibits introduced by Mr. Baker and read
to the jury were filed in evidence and marked Defendant's
Exhibits Nos. 9 through 14, respectively.)
Mr. Winchester:

May it please the court, Mr. Baker

King S. Cooper v. Employers Mutual Liability Ins. Co. 43
and I have agreed to a stipulation for the plaintiff as follows:
It is stipulated that Ballard Baker informed A. L. Winchester on October 24,.1955, for reasons that he stated in his
letter of September 12, 1955, that _the company would not pay
a judgment if one was obtained against Alfred T.
page· 54 ~ Traynham. That on that date A. L. Winchester,
attorney for the plaintiff Cooper, requested that
the company withdraw from the case if they did not intend
to P8:Y the judgement.
It is further stipulated that in the event A. L. Winchester
should testify in this case, his testimony would be that he
gave Richard E. Smith, claims manager for Employers
Mutual Liability Insurance Company, actual notice on August 12, 1955, that the suit papers had been placed in the
mail on that date to the Law & Equity Court, City of Richmond, in the matter of Cooper versus Traynham.
The Court:· One moment. That is not very clear. You
would testify thus and so. The whole purpose of the stipulation is to keep you from testifying, for obvious reasons.
Gentlemen of the jury, lawyers do not testify in cases in
which they are advocates for litigants. The effect of the
stipulation is that you would be relieved of testifying to the
effect that you did call Mr. Smith on the telephone
page 55 ~ and advise him on that day that you had instituted
suit, but he does not admit that you did so advise
him, but it is to be treated as evidence that you have so testified. Is that correcU
Mr. Baker: That is correct.
The Court: I did not mean to interrupt you.
Mr. Winchester: That was the agreement between counsel on that point.
· The Court: Could it not also be stipulated that the plea
in abatement, to which reference has been made, was an
endeavor to quash or knock out the suit of the plaintiff
Cooper versus the then defendant Traynham because he was
not living at the address given. The defendant was not
successful in that since the court overruled this plea in abatement, as it is called, and it went on to a final judgement.
That is correct,. is it not?
/
Mr. Baker: That is correct.
Mr. Winchester: There is one other point, Your Honor.
I wonder if I could have about three minutes recess to
discuss something with Mr. Baker that bas· just
page 56 ~ occurred to me, another stipulation on which ordinarily I would have to call him as an adverse
.witness.
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.

Richard E. Smith.
The Court: You can call him all you want to, and it
doesn't put you or Mr. Baker in the position of being knocked
out of the case, because otherwise counsel would keep calling
counsel and putting them out of the case. If you want to call
him, go ahead. If you want to talk to him and get a stipulation, well and good, but I thought I had given you every opportunity to do that.
Mr. Winchester: It is stipulated by counsel for the plaintiff and defendant in this case that Mr. Baker summonsed two
witnesses in the case of Cooper versus Traynham on December 14, 1955, Dr. Dyerle and Emma Bullock.
The Court: Who is Emma Bullock 1
Mr. Winchester: She was the girl in the car with Alfred
Traynham at the time of the accident.
The Court : And she did testify 1
Mr. Winchester: She did testify, yes, sir.
page 57 ~ This is on rebuttal, Your Honor, the stipulation
is on rebuttal.
The Court: It was actually Mr. Baker's defense evidence
going in and then you gentlemen wanted to have stipulations
affecting both sides of the cases. What I am trying to get
is whether or not you have completed your case or have
further evidence.
Mr. Winchester: Mr. Smith was testifying.
Mr. Baker: I had :finished with Mr. Smith, and for the defense the case is in.
The Court : Didn't you cross examine him 1
Mr. Winchester: Not fully. As I recall I was cross
examining Mr. Smith when recess was declared.
Mr. Baker: My recollection is otherwise. You had turned
him back to me and Mr. Smith had been released. If you
wish to call him back you do so as your own witness. I will
not object.
Mr. Winchester: I would like to call Mr. Smith.
page 58

~

RICHARD E. SMITH,
recalled to the stand, testified further as follows:

'
DIRECT
EXAMINATION.
By 1\fr. Winchester:
Q. Tell the gentlemen of the jury whether or not vou obtained a non-waiver agreement from Alfred T. Traynham?
A. I did not.
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Richard E. Smith.
Q. Is it not customary for the company to get a non-waiver
agreement signed by the insured before they participate in
the defense of a case?
A.. It is if you can find the insured. In this case we
couldn't.
Q. What is your present business address Y
A. The Virginia Building, 1 North 5th Street, Suite 500.
Q. When did you move to that address Y
A. November 5th.
Q. What year?
A. 1956.

Witness stands aside.
page 59

~

Mr. Winchester : The plaintiff rests. I would
like to make a motion.

(The following occurred outside the hearing of the jury.)
Mr. Winchester: May it please the court, I would like to
make a motion to strike the defendant's evidence on the
ground that they made a disclaimer of liability to Alfred T.
Traynham on October 31, 1955, when they wrote him a letter
and told him in effect they would not be obligated to pay any
judgement obtained by King S. Cooper.
(The motion was argued by counsel.)
Mr. Baker: Your Honor, I would move that the court
overrule the plaintiff's motion and I would like to make a
similar motion as to the plaintiff's evidence. My motion to
strike is predicated on the fact there is no conflict in the
evidence here as to what happened.
(The motion was argued by counsel.)
The Court: The -court is of the opinion that the insurance
carrier in this case did everything it could. This man knew
about the existence of the policy, he knew that he
page 60 ~ had a right to demand that the insurance carrier def end and also to pay the damages sustained by the
plaintiff in this case. The driver of the other car, who was
the defendant in the other case, knew he could call upon the
insurance carrier to pay whatever damages he was legally
liable for. He is claiming that under a policy which ran
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to this man Dunn, and he is bound as much by the terms of
the policy as the original named insured was bound, and it appears to the court that this man has not cooperated and he
is not entitled to the shield which the insurance policy would
otherwise confer on him if he had cooperated. I have concluded the evidence on the part of the plaintiff in this case
must be stricken. If I am wrong, I hope the Court of Appeals will correct me but I feel this is a correct solution of
it and I so rule.
!\f-r. Winchester: Plaintiff would like to note an exception
to the court's ruling on the ground it is contrary to the law
and the evidence in this case.
page 61

~

(The following occurred in the presence of the
jury:)

The Court: Gentlemen of the jury, this · is a rather
anomalous situation. You have been sitting here all day
hearing testimony and now you are told by the court you
didn't hear a thing. There is no evidence before you. It is
the function of the court to pass upon the law of the case,
to pass upon the sufficiency of the evidence. Unfortunately,
evidence cannot be brought out all at one time, and when the
parties are through bringing in the evidence it is up to the
court to say whether or not it amounts to evidence sufficient
to go to the jury. The court has taken that responsibility
and has ruled that the plaintiff has introduced insufficient
evidence to go to the jury, which means that no plaintiff
can recover without carrying the burden of proof, that is,
legally admissible evidence to prove its case, and since you are
sworn to try the case and render a verdict according to the
law and the evidence, the law is where there is no evidence for
the plaintiff, the defendant is entitled to the verpage 62 ~ diet.
It is the court's responsibility and the court
has accepted it and therefore the only thing for you to do is
retire and return what w·ould be a proper and leg-al verdict.
The court cannot direct you to return a verdict for the defendant, but under the evidence in this case the only le1?:al
and l)roper verdict you can render would be a verdict for
the defendant.
The jury retired at 3 :50 P. M. to consider its verdict.
At 4 :12 P. M. the jury returned to the courtroom.
The Court: Gentlemen of the jury, have you agreed on
a verdict?
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Foreman of the Jury: No, we did not. We are still not in
·unanimous opinion, and we are asking about looking at the
insurance policy itself.
The Court: Gentlemen of the jury, there is no evidence
before you which you ·can consider and the court has instructed you. where the plaintiff has not proved his
page 63 } case by prep·onderance of the evidence, he is not
entitled to a verdict. The defendant does· not have
to put on ·any evidence until the plaintiff has proved his
case by a preponderance of the evidence so at most there
is no evidence upon which you could return any legal verdict
except for the defendant. The insurance policy nor any of
the other exhibits cannot be considered by you because all of
the evidence is stricken out. That is the court's responsibility.
.
Foreman of tbe Jury: Please instruct us ·what responsibility do we have.
The Court: The responsibility which you have is to return
a verdict under your oath according to the law and evidence
and since .the court has told you that there is no evidence, the
-0nly possible one is one for the defend ant. I cannot direct .a
verdict, but' the court can tell you what is the only legal
verdict to render.
(The jury again retired at 4:15 P. M.)
Mr. Winchester: Your .Honor, on the motion of the plaintiff to strike the defendant's evidence, did the court formally
overrule the motion f
page 64 } The Court: The court overruled a motion of
the plaintiff to strike the defendant's evidence and
sustained the defendant's motion to strike the plaintiff's
evidence, and I thought you made your exception.
Mr. Winchester : I want to be sure to make my exception.
Plaintiff respectfully notes an exception to the court's ruling
as being contrary to the law and evidence in this case. I
would like to state further that the basis for the motion, the
reason for the objection and exception to the ruling of the
court is that in 194 Virginia 249, Shipp v. Gonnecticut Indem'l'llity Co1npany, the court ruled in that case that it was
a jury question of whether or not the defendant wilfully
failed to cooperate with the company in a. material and substantial manner.
· (The jury returned at 4:20 P. :M.)
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The Court: Gentlemen, have you agreed upon a verdict Y
Foreman of the Jury: As you have instructed us, we find
for the defendant.
Whereupon, the jury was excused.
Mr. Winchester: I respectfully move the court
to set aside the verdict of the jury as contrary
to the law and the evidence in the case on the
ground that it is a jury question as to whether or not the
insured cooperated with the company in a material and substantial manner.
The Court: Mr. Winchester, the court feels that the evidence is not in anywise contradictory; in fact, all the evidence
was just as clear and in all particulars uncontradictory as
it could be and the court feels under those circumstances it is
a question of law for the court rather than the jury and the refore I overrule your motion and direct the clerk to enter
judgement on the verdict.
Mr. Winchester: An exception is respectfully noted to
the court's ruling. The exception is based on the case of
Shipp v. Connecticut Indemnity Company, 194 Virginia 249.
page 65

~

Hearing concluded.
July 10, 1957 A. L. Winchester, Atty. for plaintiff.
July 10, 1957 E. Ballard Baker, attorney for defendant.
Received July 10, 1957.

J. H. RIVES, JR.
Trial Judge.
Signed: July 12, 1957.

J. H. RIVES, JR.
Trial Judge.
Received from J. H. Rives, Jr., Judge, this 12th day of
July, 1957.

LUTHER LIBBY, JR., Clerk

By EDWARD G. KIDD
A Copy-Teste :

H. G. TURNER, Clerk.

INDEX TO RECORD
Page
Writ of Error Awarded . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Motion for Judgment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Proof of Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Judginent-January 2, 1957 .......................... 4
Motion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Order~anuary 15, 1957 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
Opinion, letter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Judgnient-:M:ay13, 1957 .............................. 11
Notice of Appeal and Assignments of Error ............ 11
Order~uly 12, 1957 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
. Exceptions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
Proof of Service-Received and filed August 23, 1955 .. 15
Witnesses:
King Solomon Cooper . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
Rudolph A. Dunn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
Richard E. Smith .............................. 24, 44
Proceedings . . ..................................... 40, 45

