IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5648

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday the 1st day of March, 1963.
VIRGINIA FARM BUREAU MUTUAL INSURANCE
COMPANY, A CORPORATION,
Plaintiff in Error,
against

MARY ANNE SACCIO,

Defendant in Error.

From the Circuit Court of Arlington County
William D. Medley, Judge

Upon the petition of Virginia Farm Bureau Mutual Insurance Company, a corporation, a writ of error and supersedea.~ is awarded it to a judgment rendered by the Circuit
Court of Arlington County on the 24th day of September,
1962, in a certain motion for judgment then therein depending, wherein ~fary Anne Saccio was plaintiff and the petitioner was defendant; upon the petitioner, or some one for
it, entering into bond with sufficient security before the
clerk of the said circuit court in the penalty of sixteen thousand dollars, with condition as the law directs.
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Clerk's Office the 9th day of February, 1961.
Teste:
H. BRUCE GREEN
By VIRGINIA C. GR.EEN, Deputy.
MOTION FOR JUDGMENT.
CO~iES NO\V the plaintiff, Mary Anne Saccio, by Counsel,
and moves the Court for judgment against the Defendant in
the amount of Fourteen T·housand Dollars ($14,000.00) together with interest at the rate of six percent ( 6%) from the
21st day of September, 1960 and the costs incurred in this
proceeding and for reason thereof says:

1. That on the 29th day of November, 1959 the Plaintiff
was operating a motor vehicle in an easterly direction on
Airport Drive at its intersection with George Washington
Memorial Boulevard in Arlington County, Virginia, when
her said vehicle was struck by a vehicle operated by Ronnie
Gene Smith.
2. That the said vehicle operated by Ronnie Gene Smith,
though owned by Edward Ray Smith, was reg·istered in the
State of Virg·inia in the name of Edward Early Smith, father
of the said Edward Ray Smith.
3. That as a result of the aforementioned accident, the
Plaintiff sustained injuries to and about her person, was
forced to seek medical care and did incur divers medical expenses in and about her efforts to be recovered from said
injuries.
4. That on the 5th day of February, 1960 an action was filed
in the Circuit Court of Arlington County entitled Mary Anne
Saccio, plaintiff, v. Edward Early Smith and Ronnie Gene
Smith, and more particularly identified as Law No.
page 2 ~ 7530.
5. That at pre-trial proceedings had on the 29th
day of .June, 1960 in the aforementioned action at law, the
plaintiff, Mary Anne Saccio, was non-suited as to the defendant, Edward Early Smith.
.6. That on the 21st day of September, 1960 the aforementioned action at law came on to be heard before the Court
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without a jury and judgment was awarded the plaintiff, 1.\fary
Anne Saccio ag·ainst the defendant, Ronnie Gene Smith, in
the amount of Fourteen Thousand Dollars ($14,000.00) and
the costs incurred in said action.
7. That thereafter, said judgment having become final, execution was issued on the 31st day of October, 1960 and thereturn to the Clerk's Office of the Circuit Court of Arlington
County by W. F. Shepherd, Deputy Sheriff, entered showing
''No property from out of which to make a levy.''
8. That on the 16th day of November, 1959 the defendant,
Virginia Farm Bureau ~futual Insurance Company, issued its
policy No. 33726, designated Assigned R.isk No. 927554, to
Edward Ray Snlith insuring the said Edward Ray Smith
for bodily injury, liability and property damage liability
arising out of the operation, maintenance and use of a 1953
Chevrolet two-door automobile.
9. Said policy, in confonnity with the requirements ·of
Article 4, Title 38.1 of the Code of Virginia, 1950, as amended,
extended its coverage provisions to those operating the motor
vehicle with the permission of tl1e named insured and in conformity with the provisions of Title 46.0-504 of the Code of
Virginia, 1950, as amended, provided coverage for bodily
injury liability in the amount of $15,000.00 for injuries or
death of any other person and a limit of $30,000.00 for bodily
injury to or death of two or more persons in any one accident.
10. That the said Ronnie Gene Smith was at the time of the
accident in question operating the said vehicle with the permission of Edward Rav Smith and Edward Early Smith.
11. That the tern1 of 'the said policy of insurance was from
12:01 A. lVL on the 6th day of November, 1959 to 12:01 A. M.
on the 6th day of November, 1960 and was at the
page 3 ~ time the aforen1entioned accident occurred, in
full force and effect.
12. That although demand has been made upon the said
Virginia Farm Bureau 1.\lutual Insurance Company, the said
Company has refused and continues to refuse to satisfy the
judgment entered in favor of the Plaintiff against Ronnie
Gene 8_mith on the 21st day of September, 1960 in the amount
of Fourteen T·housand Dollars ($14,000.00) tog·ether with
costs incurred.
WHEREFORE, tl1e Plaintiff moves for judgment against
the Defendant in the amount of Fourteen Thousand Dollars
($14,000.00) and costs expended in the prosecution of Law
Action No. 7530 together with the costs incurred herein.
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Filed Mar. 2, 1961.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. CRITZER, Deputy Clerk.
PLEA IN ABATEMENT.
Comes now the defendant and states that this Court should
not have or take further cognizance of captioned action and
states the following reasons therefor:
1. Section 8-38, Code of Virginia (1950), as amended,
states:
-Venue generally.-Any action at law-except where it
is otherwise especially provided, may be broug·ht in any
county or corporation:

•

•

•

•

•

(2) If a corporation be a defendant, wherein its principal
office or registered officer is, or wherein its mayor, rector,
president or other chief officer resides;''
2. The defendant is a Virginia corporation; the principal
office is in the City of Richmond, Virginia ; the registered
office is in the City of Richmond, Virginia; the chief officer
of the corporation does not reside in Arlington County, Virginia, nor does any other officer of said corporation reside
in Arlington County, Virginia.
3. The supposed cause of action and every part thereof
arose within the City of Richmond, Virginia.
page 10 ~ 4. At the time of issuance of process in this action
the foregoing factual situation existed.
5. The defendant is ready to verify the foregoing.
"WHER.EFORE the defendant prays judgment whether
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this Court can or will take any further cognizance of this
action.
VIR.GINIA FAR~I BUREAU
1\fUTUAL INSURANCE COMpANY, A VIRGINIA CORPORATION
By M. A. HUBBARD
Position: Secretary.

Seal

State of Virginia,
City of Richmond, to-wit:
This day Mr. M.A. Hubbard, Secretary of Virginia Farm
Bureau Mutual Insurance Company, a Virginia corporation,
personally appeared before the undersigned notary public in
and for the City of Ricl1mond, State of Virginia, and made
oath that the matters set forth in the foregoing Plea in Abatement are true.
Given under my hand this 1st day of March, 1961.
RUTH E. MARTIN
Notary Public.

Seal

My commission expires: 8j13j1963 .
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ORDER.
THIS ACTION came one to be heard this 31st day of May,
1961, upon the motion for judgment filed herein by the plaintiff, Mary Anne Saccio; the plea in abatement :filed by the
defendant, Virginia Farm Bureau Mutual Insurance Company; the agreement and stipulation arrived at by and behveen Counsel for the Plaintiff and Counsel for the Defendant
whereby Counsel for the Defendant waived any defect of service arising out of the fact that service of process in the motion for judgment was had upon the Clerk of the State Corporation Commission; and the entry by Counsel for the Defendant of his general appearance; and upon the following
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stipulations of fact entered into by and between Counsel for
the Plaintiff and the Defendant which proYided:
1. That the defendant, Virginia Farm Bureau 1\:lutual Insurance Cornpany, a corporation, is a domestic corporation
having its principal offices in the City of Richn1ond, Virginia.
2. That the principal officers and directors of the said Defendant Corporation are non-residents of the County of Arlington.
3. That the said Defendant Corporation issued
page 13 ~ its policy of insurance #33726 to Edward Ray
Smith whose residence at the time of issuance of
the policy was 1735 North 17th Street, Arlington, Virginia.
4. That o.n the 29th day of November, 1959 the plaintiff,
Mary Anne Saccio, was injured in an automobile collision
which occurred in Arlington County, Virginia; said collision
involving the automobile insured under the policy issued by
the Defendant Corporation to Edward Ray Smith.
5. That on the 21st day of September, 1960 a judgment
was entered in the Circuit Court of Arlington County in
favor of the plaintiff, Mary Anne Saccio, against Ronnie
Gene Smith, t11e operator of the vehicle insured under the
policy of insurance issued Edward Ray Smith.
6. That the Defendant Corporation denied liability under
said insurance policy and refused to make payment thereunder.
7. That the time of the denial of coverage under the said
policy, Edward Ray Smith, the party allegedly insured under
the policy issued by the Defendant ·Corporation, and Ronnie
Gene Smith, operator of the vehicle allegedly covered under
said policy, were residents of Arlington County, Virginia,
residing at 1735 North 17th Street, Arlington, Virginia.
8. That the policy of insurance #33726 issued by the Virginia Farm Bureau Mutual Insurance Company to Edward
Ray Smith on the 6th day of November, 1959 shall be admitted to evidence without formal proof and that Counsel
for the Plaintiff shall be permitted upon the completion of
the argument of this plea of abatement to have a. copy of
said policy made and e.ntered into evidence as Plaintiff's
Exhibit No.1.
page 14

~

IT APPEARING TO THE COURT after duly
considering the arguments of Counsel for the respective parties that the plea in abatement filed on behalf of
the Virginia Farm Bureau Mutual Insurance Company, a corporation, should be overruled and that the said Virginia Fann
Bureau Mutual Insurance Company should have- a reason-
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able time within which to file further responsive pleadings
to this action;
IT IS ADJUDGED and ORDERED that the plea in abatement filed herein be, and the same hereby is, overruled.
IT IS FURTHER ADJUDGED and ORDERED that the
Virginia Farm Bureau Mutual Insurance Company be, and it
hereby is, directed to file further responsive pleadings to this
action within twenty-one (21) days from the date of the entry
hereof.
To which said action of the Court, Counsel for the Defendant duly objects and notes his exception.
Entered this 6th day of July, 1961.
WILLIAM D. MEDLEY, Judge .
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Filed Oct. 18, 1961.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
GROUNDS OF DEFENSE.
Comes now the defendant and makes the following response to the Motion for Judgment:
1. The Motion for Judgment does not state a cause of
action for which relief may be granted.
2. Defendant is not advised as to the matters set forth in
paragraphs 1 through 7, inclusive, and, if material, demands
strict proof as to such.
3. The allegations of paragraph 8 are admitted except
that the policy was issued as of November 6, 1959.
4. The allegations of paragraph 9 as the same relate to
the policy described in the pleadings are denied.
5. Defendant is not advised as to the matters alleged in

8

Supreme Court of Appeals of Virginia

paragraph 10 and, if material, strict proof thereof is demanded.
6. The allegations of paragraph 11 are denied.
7. Defendant asks that plaintiff present strict proof as to
the allegations of paragraph 12 if such allegations are material.
8. The plaintiff is not a party in interest and is the·refore
incapable of maintaining this action.
·
9. Edward Ray Smith in attempting to procure
page 17 r said insurance policy represented to defendant
that he was the registered owner of the 1953
Chevrolet described in the pleadings which he was not and
there was no intention to transfer such ownership to him
for at least three (3) years and the said Edward Ray Smith
failed to disclose to defendant moving violations, all in violation of the terms of the policy, and provisions of application
for insurance.
10. The Virginia Automobile Assigned Risk Plan by order
entered, cancelled the said policy as "not taken'' effective
date of issue, November 6, 1959; that all provisions of law
applicable to such were complied with, and the cancellation
order is final and was final during the periods described in
the Motion for Judgment. Pursuant to Rule 3 :11, Rules of the
Supreme Court of Appeals of Virginia, this defendant requests that plaintiff admit or deny the contents of this paragraph.
11. That the policy cancellation described in paragraph
10 was by an agency which is a division of or under the
Supervision of the State Corporation Commission of Virginia, that the State Corporation Commission is a court of
record; that failure to appeal said cancellation order renders
a finding by a court of record as being final. Pursuant to
Rule 3 :11, Rules of the Supreme Court of Appeals of Virginia, defendant requests that plaintiff admit or deny the
contents of this paragraph.
12. The Court is without jurisdiction to hear this . action.
13. The plaintiff has elected as to the party or parties
whom she intends to hold financially responsible
page 18 r for her alleged claim and is estopped from maintaining action against defendant.
WHEREFORE, defendant prays that this action be dismissed with costs.
VIRGINIA FARM BUREAU
MUTUAL INS. CO.
By Counsel.

Va. Farm Bureau
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REPLY TO GROUNDS OF DEFENSE.
COMES NO\V the Plaintiff, by Counsel, and files this her
reply to Paragraphs 10 and 11 of the grounds of defense filed
herein.
1. For reply to Paragraph 10, the Plaintiff says that she is
without knowledge of the factual allegations contained therein and being without knowledge thereof, denies the said allegations. Answering further, the Plaintiff says that the
remaining allegations contained in said paragTaph are conclusions of law and need not be answered.
2. For reply to Paragraph 11, the Plaintiff denies each and
every, all and singular, the allegations contained therein; and
for further answer to said Paragraph, says that in any event
the Plaintiff was not a party to any action taken with respect to a cancellation of the said policy and not being a party
thereto, is not bound by any action that may have been taken.
MARY ANNE SACCIO
By Counsel.
Filed Oct. 26, 1961.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By ·v. CRITZER, Deputy Clerk.
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Pretrial Proceedings, 1\ofarch 7, 1962.
Before: William D. 1\tiedley, Judge.
Present: For the Plaintiff: Robert J. Dimond, Esq., For
the D·efendant: Harry D. Sizemore, Esq.
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This is a Motion for Judgment for $14,000.00 and costs of
this suit and costs of Law No. 7530, and interest from September 21, 1960.
FACTS:
Defendants issued, under the assigned risk plan, to Edward Ray Smith, an insurance policy of auto liability to run
from November 6, 1959 to November 6, 1960.
On November 29, 1959, an auto accident occurred, and on
September 21, 1960, the plaintiff recovered a judgment for
$14,000.00 from Ronnie Gene Smith for injuries sustained in
the accident.
PLAINTIFF ALLEGES:
That said Ronnie Gene Smith was covered under the aforementioned policy which provided for payment of all sums
which insured was legally obligated to pay because of ownership, maintenance and use of the auto;
That the aforementioned policy 'vas in effect at the time
of the accident;
That the defendant is, therefore, liable to plaintiff for the
amount sued for.
DEFENDANT:
Denies:
That this Court has jurisdiction due to provisions of 8-38.
(This point was argued and the decision was adverse to the
defendant).
That the defendant is liable to the plaintiff;
That the policy was in effect at the time of accident.
Alleges:
That the said policy was issued under the assigned risk
plan and program in Virginia;
That the said Edward Ray Smith, in procuring the policy,
represented to the defendant that he was the registered owner
of the 1953 Chevrolet described in the pleadings, which he
was not and there was no intent to transfer ownership to him
for at least three (3) years. Said Edward Ray
page 22 ~ Smith failed to disclose to the defendant insurance company moving violations; all of this be-
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ing in violation of the terms of the policy and application.
The said policy was cancelled as of its original date and was
not in force and effect at the time of the accident.
IT IS STIPULATED:
That in the event plaintiff recovers a judgment in this
case, then such judgment shall bear interest from September
21, 1961.
That the defendant company issued to Edward R.ay Smith
its automobile liability policy No. 33726 (Assigned Risk No.
927-554) effective for the period 12 :01 A. M., 11-6-1959, to
12:01 A. M., 11-6-1960, covering a 1953 Chevrolet two-door
sedan, Serial Number A53N084522.
That the aforesaid policy consisting of the policy itself,
declaration sheet, Nuclear Energy endorsement, Uninsured
J\fotorist endorsement, endorsement excluding Sections 1 and
3 under Mutual Conditions, and the policy and endorsement
entitled "Automobile Assigned Risk-Virginia,'' is the policy
issued the said Edward Ray Smith and as such, may be introduced into evidence without formal proof.
That Edward Ray Smith was an assigned risk, said insurance procured by the said Edward Ray Smith through the
Virginia Aut01nobile Assigned Risk Plan.
That, on September 21, 1960, judgment was entered in the
Circuit Court of Arlington County in the case of Mary Anne
Saccio v. Ronnie Gene Smith, Law No. 7530, awarding the
said Mary Anne Saccio judgment against the said Ronnie
Gene Smith in the amount of $14,000.00 plus costs for injuries sustained as a result of the accident which occurred on
on the 29th day of November, 1959.
That execution was issued on said judgment and returned
unsatisfied and the judg-ment remains unsatisfied.
Defendant shall furnish to counsel for plaintiff the information requested in Paragraph 8, Sa, 8b and Be of plaintiff's pretrial statement.
THIS CASE IS SET FOR. TR.JAL WIT·HOUT A JURY
ON JULY 12, 1962.
.
1\TILLIA~£

D. J\fEDLEY, Judge.

page 23 ~
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PLAINTIFF'S PRE-TRIAL STATEMENT.

On the 21st day of September, 1960 the Plaintiff was
awarded a judgment of Fourteen Thousand DoHa rs ($14,000.00) plus costs against Ronnie Gene Smith for injuries
sustained as a result of an automobile accident which occurred on the 29th day of November, 1959. This is an action
to recover of the Defendant the aforementioned sum plus
the costs of this proceeding.
The Plaintiff contends that:
1. On the 6th day of November, 1959, the Defendant issued
to Edward Ray Smith its automobile liability insurance policy
whereby the Defendant agreed "to pay on behalf of the insured all sums which the insured shall become legally obligated to pay because of bodily injury • • • sustained by any
person, caused by accident and arising out of the ownership,
maintenance or use of the automobile.'' Said policy was effective for the period November 6, 195.9 through November
6, 1960 and was in full force and effect at the time the accident occurred in which the Plaintiff was injured.
2. Ronnie Gene Smith, the operator of the vehicle insured
under the policy which collided with the plaintiff's vehicle,
was an insured under the terms of the policy and as such, the
plaintiff having recovered judgment against the said Ronnie
Gene Smith, is entitled to satisfy same from the aforementioned liability insurance policy and is entitled to judgment
against the Defendant in the amount of $14,000.00
page 24 ~ plus the costs incurred in the case of Mary A 'll!ne
Sa.ccio v. Ro'I'IJYI,ie G.ene Smith, Law No. 7530, and
the costs incurred in this proceeding together with interest
from the date of entry of the aforementioned judgment.

Stipulation-s
Plaintiff requests the following stipulations or in the event
the Defendant refuses to so stipulate, moves that the Defendant be required to either admit or deny under oath the
following:
1. That the Defendant Company issued to Edward Ray
Smith its automobile liability policy No. 33726 (Assig-ned
Risk No. 927-554) effective for the period 12:01 A. M. ll-61959, to 12:01 A. 1\f., 11-6-1960, covering- a 1953 Ch~vrolet
two-door sedan, Serial Number A53N084522.

Va. Farn1 Bureau
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2. That the aforesaid policy consisting of the policy itself,
declaration sheet, Nuclear Energy endorsement, Uninsured
Motorist endorsement, endorsement excluding Sections 1 and
3 under Mutual Conditions, and the policy and endorsement
entitled ''Automobile Assigned Risk-Virginia,'' is the policy
issued the said Edward Ray Smith and as such, n1a.y be introduced into evidence without formal proof.
3. That Edward Ray Smith was an assigned risk, said insurance procured by the said Edward Ray Smith through the
Virginia Automobile Assigned Risk Plan.
4. That the Virg·inia Automobile Assigned Risk Plan is a
voluntary agreement for granting automobile bodily injury
and property damage liability insurance to risks unable to
secure it for themselves and that the attached copy of the
Virginia Automobile Assigned Risk Plan, distributed by the
National Bureau of Casualty Underwriters, represents the
agreement among the insurance companies doing· business in
Virginia with respect to the assignment of risks.
5. That at the time the accident occurred, to-wit, November
29, 1959, the aforementioned automobile liability insurance
policy was in full force and effect and the insurance carrier,
the Defendant, had not taken any steps to cancel said
policy.
page 25 ~ 6. That on September 21, 1960, judgment was
entered in the Circuit Court of Arlington County
in the case of Mary Anne Saccio v. Ronnie Gene Smith, Law
No. 7530, awarding the said Mary Anne Saccio judgment
against the said R.onnie Gene Smith in the amount of $14,000.00 plus costs for injuries sustained as a result of the
accident which occurred on the 29th day of November, 1959.
7. That execution was issued on said judgment and returned unsatisfied and the judgment remains unsatisfied.
8. Plaintiff requests that the Defendant be required to
state specifically the grounds of defense upon which it intends
to rely; and,
a. If the defense is based upon cancellation of the policy,
the specific facts upon which fhe alleged cancellation is based,
the procedure followed by the Defendant in canc-elling the
said policy including the procedures followed in securing approval of the Assigned Risk Plan; and,
b. If the Defendant intends to rely upon the defense of
estoppel, the conditions upon which it intends to base such
defense; and,
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c. If the Defendant intends to defend on the ground of lack
of jurisdiction of this Court, the basis thereof.
ROBERT J. DIMOND
Counsel for Plaintiff.

page 26
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PRE-TRIAL ME1\1:0RANDUM.
The court is without jurisdiction to hear and determine
this cause and any disposition of this case is subject to said
lack of jurisdiction and reversal because of such, as the maintenance of this action in the above court is in violation of
Section 8-38, Code of Virginia (1950), as amended.
Edward Ray Smith procured a policy of automobile liability insurance on defendant's policy form for the period
November 6, 1959-November 6, 1960 under the assigned risk
plan and program applicable in Virginia. Smith, in procuring said policy, represented to defendant that he was
registered owner of the 1953 Chevrolet described in the pleadings, which 'he was not, and there was, in addition, no intention to transfer ownership to him for at least three (3) years.
Further, in his efforts to procure said policy, Smith failed
to disclose to defendant insurance company moving violations, all of this being in violation of the terms of the policy
and application. Photocopy of application is attached heretoand made a part hereof by reference.
Said policy was cancelled as of its original date, photocopy of such notice is attached hereto and made a part hereof by reference.
page 27 ~ The said policy was not in force and effect at
the time of the accident described in the pleadings.
Respectfully submitted,
BEAN, SIZEMORE & HARPER
By HARRY D. SIZEl\IORE

Va. Farm Bureau Mutual Ins. v.
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Filed Jul. 10, 1962.

H. BRUCE. GREEN, Clerk
Circuit Court, Arlington
County, Va.
By ·v. GREEN, Deputy Clerk.
1\IEMORANDUM.
Pursuant to pre-trial order the defendants furnish the
following:
1. Grounds of Defense
(A) The insurance policy on which plaintiff made claim
was cancelled as of the time taken.
(B) The plaintiff has elected under the Uninsured Motorist Act to rely upon the coverage of a liability carrier other
than the defendant and since carrier made an appearance defending this case.
.
(C) The insurance policy on which claim is made was not
in force and effect at the time of the accident described in
the pleadings.

2. Cancellation of the policy is based upon the following:
(A) Edward Ray Smith, in attempting to procure subject's policy represented that he was registered owner of the
vehicle described in the pleadings which he was not and there
was no intent to transfer ownership to him for at least a three
year period. The car was licenced in the name of Edward
Early Smith.
page 41 ~
(B) Edward Ray Smith cancelled prior moving
violations.
(C) The application for subject policy failed to list a vehicle operator with a record of prior traffic charges and convictions
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(D) Concealment was made of the fact that the vehicle proposed to be insured had a driver under the age of 25 years,
to-wit, Ronnie Gene Smith.
(E) Only the registered owner of a vehicle could apply
for assigned risk coverage and receive such.
3. Defendant obtained consent of the Virginia Assigned
Risk Plan and after receipt of such consent sent by registered
mail Notice of Cancellation informing Edward Ray Smith
of such including his appeal rights. The premium was refunded. Copy of the foregoing has been filed herein.
4. T·he basis for the doctrine of estoppel is found in Section
38.1-381 Code of Virginia and, in particular, the provisions
of sub-section (e) thereof.
VA. FARl\1: BUREAU MUTUAL
INS. CO.
By Counsel.

page
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ORDER.
This action came on to be heard the 12th day of July, 1962,
upon the pleadings theretofore filed.
Whereupon, counsel for the respective parties having
waived trial by jury and having agreed to the submission of
all issues of law and fact to the Court:
Whereupon, counsel for the respective parties made opening statements wherein certain stipulations and admissions,
as more particularly are set forth in the transcript of the
trial of this case, were made by the respective counsel;
Whereupon, at the conclusion of the opening statement of
the defendant, counsel for the plaintiff moved for a summary
judgment on the ground that the Virginia Assigned Risk Plan
being the Plan under which t'he policy in question was issued,
the defendant Company was bound by the Plan; could cancel
the policy only in accordance with the Plan; and therefore,
as a matter of law, could not avoid the policy ab initio; and
that in any event, having filed an SR-21, were estopped from
denying the policy issued by them covered liability arising out
of the accident;
Whereupon, after having heard argument of the respective
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parties and having reviewed the authorities submitted by the
respective parties in support of their arguments, the Court
being of the opinion that the motion for· summary judgment
made by the plaintiff should be granted and that judgment
should be awarded the plaintiff;
page 54 ~ It is ordered that the motion for judgment on
behalf of the plaintiff be, and the same is hereby,
granted, and it is ordered that the plaintiff recover of the
defendant the sum of Fourteen Thousand ($14,000.00) Dollars, with interest from September 21: 1960 on principal only
and her costs expended, to which action of the Court the defendant, by counsel, objected and excepted, on the g1ounds
that the evidence was insufficient to show liability of the defendant to the plaintiff, that it was uncontradicted that the
policy issued to the named insured who was not the owner
of the vehicle 'vith ability to grant permission to anofher as
he was not the owner and thus there was no coverage, that a
proper situation for summary judgment is not presented as
the record is not complete or all of the facts resolved, that the
plaintiff's rights rise no higher than the insured who has been
cancelled ab imtio pursuant to the Virginia Automobile Assigned Risk Plan and who under that Plan has made no appeal and has accepted the returned premium, that that question is determined and cannot be reopened, tl1at the statute
requiring the filing of the SR-21 and other actions by carriers
are not part of the policies or lRw governing the saine but are
regulatory provisions for the Division of Motor Vehicles
under tl1e licensing statutes and are not governing on contract
rights between the insured and tl1e insurer, that the record
shows an apparent fraud upon the defendant and that the defendant has elected to rescind the contract ab initio, that no
basis for an estoppel is shown as no cl1ange of position of t'he
plaintiff has been established or any inconsistency by the defendant, that the insured has not exhausted his rights of appeal under the Virg-inia Automobile Assigned Risk Plan
which are pre-requisite to tl1e action here, that any failure to
witl1draw tl1e the SR-21 or to give notice to the Dipage 55 ~ vision of 1\fotor 'Tehicles would not prevent the
effective denial of coverage by the carrier to the
insured or to this plaintiff, that the Court erred in refusing
to require the disclosure of the real parties in interest and to
require that they appear in proper person, that tl1e finding
and judgment of the Court is contrary to the law and the evidence and to the facts of record, and, in addition, that a motion for summary judgment under this situation is not within
or nroper under the rules.
The defendant having indicated its intention to apply to
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the Supreme Court of Appeals of Virginia for a 'vrit of error
from and SUIPersed~as to this judgment, it is ordered that
execution thereon be suspended for a period of four (4)
months from this date, and thereafter, if such petition be
filed within said time, until the Supreme Court of Appeals of
Virginia shall have acted on said petition provided the defendant or someone for it, within thirty (30) days from this
date, enters into a bond in the penalty of Fifteen Thousand
($15,000.00) Dollars, with surety to be approved by the Clerk
of this Court, conditioned according to the law relating to
suspending and S1tpersedeas bonds, and
It is further ordered that the language in lines 9 and 10
of the order entered herein on the 6th day of July, 1961, reading as follows, to-wit, ''and the entry by counsel for the defendant of his general appearance,'' be not taken to mean
that counsel for defendant appeared generally prior to decision upon the Plea in Abatement.
Entered this 24th day of September, 1962.
WILLIAM D. MEDLEY, Judge .
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NOTICE OF APPEAL.
Notice .is hereby given that the defendant, Virginia Farm
Bureau Mutual Insurance Company, a corporation, above
named, hereby appeals to the Supreme Court of Appeals of
Virginia from the order granting final judgment in favor of
the plaintiff, also above named, entered in this action on September 24, 1962, which said order gave judgment for the said
plaintiff against the said defendant in the sum of Fourteen
Thousand {$14,000.00) Dollars with interest from September 21, 1960, on principal and her costs expended.
Dated this 21st day of November, 1962.
VIRGINIA FAR~1: BUREAU
MUTUAL INSURANCE COMpANY, A CORPORATION
By HARRY D. SIZEMORE,
Of Counsel.
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Filed Nov. 21, 1962.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By V. GREEN, Deputy Clerk.
page
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ASSIGNMENTS OF ERROR.

The defendant, Virginia Farn1 Bureau J\1utual Insurance
Company, a corporation, assig-ns the following errors:
(1) The Court erred in its order of .July 6, 1961, in failing
to sustain the plea in abatement filed by the defendant on the
ground that that Court was not the proper jurisdiction as to
venue to hear the plaintiff's claim against the defendant.
(2) The Court erred in its order of September 24, 1962, in
sustaining the plaintiff's motion for summary judgment on
the ground that the evidence was insufficient to sho'v liability
of the defendant to the plaintiff on account of the contract of
insurance issued by it.
(3) The Court erred in sustaining the plaintiff's motion for
summary judgment in its order of September 24, 1962, in that
the judgment of the Court is contrary to the law and the
evidence and as to the matters of record.
(4) The Court erred in granting the plaintiff's motion for
summary judgment in its order of September 24, 1962, on the
ground that the evidence was uncontradicted that the policy
of insurance issued by the defendant to the named insured,
Edward Early Smith, did not extend coverage to the claim
asserted by the plaintiff as the evidence and the record disclose that the said Edward Early Smith was not the owner
of the vehicle with ability to grant permission to another as
·
required by said policy of insurance.
(5) The Court erred in granting the plaintiff's motion for
summary judgme~t in its order of September 24,
page 60 ~ 1962, in that a proper situation for summary judgment was not presented as the record was not complete or all of the facts resolved and thus was not within or
proper under the Rules of the Supreme Court of Appeals of
Virginia.
(6) The Court erred in granting the plaintiff's motion for
summary judgment in its order of September 24, 1962, as the
plaintiff's rights rise no higher than the insured, Edward
Early Smith, whose coverage had been cancelled ab initio

20

Suprmue Court of Appeals of Virginia

pursuant to the Virginia Auton1obile Assigned Risk Plan and
who under that Plan made no appeal and accepted the return
premium; that the question has been deter1nined and cannot
be reopened.
(7) The Court erred in granting the plaintiff's motion for
sunnnary judgment in its order of Septetnber 24, 1962, as the
insured after cancellation had not exhausted his rig1Its of
appeal under the Virginia Automobile Assigned Risk Plan
which were a prerequisite to any clahu under the policy of
insurance which had been issued and cancelled.
(8) The Court erred in sustaining the plaintiff's motion for
summary judgment in its order of September 24, 1962, in that
the statute requiring the filing of the SR-21 and other actions by carriers are not part of the policies or law governing the same but are regulatory provisions for the Division
of Motor Vehicles under the licensing statutes and arc not
governing under the contract rights between the insured and
the insurer; andjor in that any failure to withdraw the RS-21
or to give notice to the Division of Motor Vehicles
page 61 ~ would not prevent the effective denial of coverage
by the defendant carrier to the insured or to the
plaintiff.
(9) The Court erred in granting the plaintiff's motion for
summary judgment in its order of September 24, 1962, as
the record shows a fraud upon the defendant and that the defendant has elected to rescind the contract ab initio.
(10) T'he Court erred in granting the plaintiff's motion for
summary judgment in its order of September 24, 1962, in that
no basis for an estoppel 'vas shown as no chang·e of position
of the plaintiff had ·been established or any inconsistency by
the defendant.
(11) The Court erred upon the hearing on ,July 12, 1962, in
refusing to require the disclosure of the real parties in interest and require that they appear in proper person.
VIRGINIA FARM BUREAU ~fUTUAL
INSURANCE COMPANY, a corporation
By IIARR-Y D. SIZEMORE,
Of Counsel.
CERTIFICATE.
This is to certify tl1at the original of the foregoing Notice
of Appeal and Assignments of Error was filed with the Clerk
of this Conrt after a true copy thereof was mailed to George
1\f. Giammittorio, Esquire, and Robert J. Dimond, Esquire,
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counsel of record for the plaintiff, at their last
known addresses, on this 21st day of November,
1962.
HARRY D. SIZEMORE,
Of Counsel.
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The above-entitled cause came on for trial before Judge
William D. :.M:edley, at 10:00 a.m., on Thursday, July 12,
1962.
Appearances : On behalf of the Plaintiff: Robert J.
Dimond, Esq.
On behalf of the Defendant : I-Iarry D. Sizemore, Esq .
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Mr. Dimond : If your Honor please, in view of the fact
that mueh, in fact the entire case of the plaintiff has been
by way of stipulation, I would like, for the record, to make
a brief opening statement.
This action arose out of an automobile accident that occurred on November 29, 1959, in which the plaintiff, Mary
Anne Saccio, was injured. It is brought against Virginia
Farm Bureau Mutual Insurance Company, a corporation, to
recover from them on an automobile liability policy that had
been issued to Edward Ray Smith.
Now, on November 6, 1959, Virginia Farm Bureau Mutual
Insurance Company, pursuant to the Virginia assigned-risk
plan, issued to Edward Ray Smith its automobile
pag·e 4 ~ liability insurance policy. It has been stipulated
that that is the policy, consisting of the various endorsements referred to in the pre-trial order, which proceedings was had on March 7, 1962.
Now, it has been further stipulated between counsel that the
Virginia automobile asigned-risk plan-
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The Court: Just a moment. Are these going to be marked Y
Mr. Dimond: Yes, if your Honor please~ I would ask that
they be n1arked and introduced as Plaintiff's exhibits.

page 5
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(Documents referred to were marked Plaintiff's Exhibit
A for identifications.)
Mr. Dimond: It has been further stipulated that the Virginia automobile assigned-risk plan, a copy of which I have
here, effective July 1, 1952-latest revision May 23, 1960--may be introduced as being the plan that was in effect at the
time the policy was issued, and there has been no change in
the plan material to this case, in the revision of 1960. It was
the plan in effect, under which this policy was issued.
I ask that this be marked and introduced as Plaintiff's
Exhibit B.
page 6

~

(Document referred to was marked Plaintiff's Exhibit B for identification.)

1\IIr. Dimond: N o·w, the policy that was introduced indicates it was effective November 6, 1959, through N ovember 6, 1960.
On November 29, 1959, plaintiff was seriously injured in
an automobile accident, involving the vehicle described in
the policy, which was operated by Ronnie Gene Smith.
It is stipulated that on the 29th of November she was injured and that on the 21st day of September, 1960, a judgment was entered in the Circuit Court of .Arlington Conny_
in favor of the plaintiff, against Ronnie ·Gene Smith, the
operator of the vehicle, insured under the policy.
That stipulation, if your Honor please, is contained in the
order of the Court that was entered as a result of a hearing
on a plea in abatement in May of 1962.
It is further referred to in the pre-trial statement.
Mr. Sizemore: If I may interrupt you for just a second,
to set the record straight at this time, your Honor, we do not
concede that this insurance policy covering the vehicle in
question was regular in every manner. We contend, as we say
here in the pre-trial order, that the said Edward Ray Smith,
in procuring the policy, represented to the defendant that be
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was the registered owner of the 1953 Chevrolet described in the pleadings, and he was not-there was
no attempt toThe Court : Let me interrupt you.
Have you finished, Mr. Dimond~
l\fr. Dhnond: No, I have not.
Now, having stipulated that the policy was issued and the
effective dates of the policy covered the period in which the
accident occurred, and that the auton1obile was the automobile described in the policy, that a judgment was had, establishing the liability of the driver of the vehicle, and that
judgment has been recovered, that it has not been satisfied, it
still is uncollected, we submit that the plaintiff has made a
prima facie case and is entitled to recover of the defendant
company the sum of $14,000, plus interest from the 21st day
of September, 1960, together with her costs; and that is pursuant to Title 38-1, Sec. 381, Code of Virginia, 1950, as
amended, which provides for direct action by the injured
party who has recovered judgment against the insurance
company, and as is pointed out in Unio1~ lndemwity Company
v. Small, 1954 Virginia 458, and Employers Lia.bility Assurance Corporation. v. Ta!ljlor 164 Va. 103, 178 S. E. 772 that
when judgment is secured by the plaintiff against the driver
of the vehicle, the liability of the insured is definitely fixed
unless fraud is shown in the procurement of the judgment.
I submit, if your Honor please, that if the COlDpage 8 pany has any defense to this case, then the burden
at this time shifts in view of the stipulations, arid it
is not necessary for the plaintiff to produce any further evidence.
Mr. Sjzemore: If your Honor please, following the filing of
the motion for judgment in this case, we filed a plea in abatement, setting forth tha.t under Section 8-38 of the Code, any
action at law, except where it is otherwise specifically provided, may be brought in any county or sub-section thereof,
if the corporation be a defendant wherein the principal officers or registered officers reside or wherein its president or
other chief officer resides.
Section 2 thereof: Defendant is a Virginia corporation, as
we cite in the plea in abatement, and has its principal office
in the City of R.ichmond, registered office in the City of Richmond. The chief officers of the corporation do not reside in
Arlington County, Virginia, nor do any other officers of said
corporation reside in Arlington County, Virginia.
The Court: I ruled against you on that.
Mr. Sizemore: I would like to renew that motion, if I may;

page 7
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renew it at this time and have the Court rule on it for the
record, sir.
The Court: For what purpose f
}.1r. Sizemore: It is our contention, if your Ronpage 9 ~ or please, and it is reviewed in the previous pleadings, and it was ruled on at pre-trial, and I would
like to have the record show that.
The Court: I have no objection.
Motion denied.
If you want to take exception, that is all right. 'Ve have
noted the objection-noted your exception in the record.
I ruled upon it and it was signed by me and I think that is
authentic. I don't know that you are required to continue it,
but it is all right with me.
Go ahead.
J\1otion is denied.
Mr. Sizemore: Let the record show the exception.
As Mr. Dimond indicated earlier, this cause of action arose
out of an automobile accident on November 29, 1959, on the
George Washing-ton Memorial Parkway. At that time, Mary
Anne Saccio was injured while riding as a passenger in a
vehicle, by another vehicle operated by one R.onnie Gene
Smith.
The vehicle operated by Ronnie Gene Smith was registered
in .the name of Edward Early Smith, his father. But, as the
evidence will disclose in this case, the insurance policy written supposedly to cover the vehicle was in the name of Edward
Ra.y Smith.
page 10 ~ Following this accident, Mary Anne Saccio instituted law 7530 in this Court, naming as defendant Edward Early Smith, the registered owner of the vehicle,
and Ronnie Gene Smith, the driver.
After service of process on these parties, grounds of defense were filed on behalf of Edward Early Smith and
Ronnie Jean Smith by 1\fr. Echols, of Ball, McCarthy, Ball
and Embrey, whom we will show represented the parties individually.
Following that, Edward Early Smith, the father, filed an
affidavit admitting that he was the registered owner of the
vehicle, but denied that Ronnie Jean Smith, the operator, had
any authority to operate or was the agent in the operation;
and denied at that time that he had any control over the matter.
Thereafter, under the uninsured motorist statute, process
was issued a.nd served on }.1r. Griffin T. Garnett, .Jr. Re-
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gistered Ag-ent of Government Employees Insurance Corporation.
'Ye have stipulated that the Court may review the file in the
prior case, for any information it wishes.
Thereafter, under Section 38.1-3-8-1, process was served
upon 1\{r. Garnett as registered agent for Government Employees, on the gTounds, as set forth by the plaintiff, that
the defendants Smith were not being defended by a liability
insurance carrier in this case, and the plaintiff's liability carrier was to be brought in to defend the action on
page 11 ~ the basis that there was not insurance present
otherwise.
Thereafter, 1\{r. Garnett's :firm, through Mr. Dimond, filed
grounds of defense and maintained an appearance in the
personal injury case, consisting of the pre-trial statementattendance at pre-trial-and acquiescence in the entry of a
pre-trial order, and the appearance of that firm, on behalf of
Government Employees Insurance Company was maintained
up until the date of judgment, when your Honor issued an
order on September 22, 1960; jury was waived, and Mr.
Dimond had moved for leave to withdraw as counsel, and the
case proceeded to judgment with Mr. Echols representing the
defendants individually in this case.
Following the entry of this judgment by your Honor, this
suit was instituted by Miss Saccio only against Virginia
Farm Bureau Mutual Insurance Company. I say ''Miss
Saccio only,'' because the evidence will disclose that under
the law applicable in an uninsured motorist case, the subrogation rig·hts would be by Government Employees Insurance Company, which org·anization previously participated
in this case against the individual parties, rather than the
insurance company.
Our evidence will disclose in this case, your Honor, that
application was made for liability insurance under the Virginia automobile assigned-risk plan, by Edward Ray Smith,
not Edward Early Smith, the registered owner of the car.
May we put this in by stipulation?
page 12 ~ I would like to hand vour Honor as our Exhibit
1 the application for ·assigned-risk policy.
The evidence will disclose, in fact, from that application,
your Honor, that representations made by Smith that he was
unable to procure liability insurance in the regular course
of affairs and was compelled to acquire it as an assignedrisk.
Now, as we previously outlined in the pleadings and as is
contained in the pre-trial order, the following contentions are
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made by us-will be made during the course of this trialregarding the matters contained in the application w'hich we
say gave us the right to cancel the policy as of the tbne issued, and therefore eliminate it.
First of all, Mr. Smith, the applicant for the policy, represented that' l1e was the owner, registered owner, of the
automobile, which he was not.
Now, evidence will disclose that in order to be eligible for
assig-ned-risk insurance, the registered owner must apply for
it and the insurance must be registered or issued in the registered owner's name. Any defect in that voids the policy
from the beginning.
It is our further contention, as your Honor will notice
from the application you have there, Edward R.ay Smith represented to the company, through the applicapage 13 r tion, that he would use the vehicle 100 per cent of
the time, and that no other person would be using
it.
'
That, as our evidence will disclose, 'vas false.
He represented also that no person under the age of 25
years, other than himse~f, would use the vehicle.
As the evidence will disclose, that was false, in that Ronnie Gene Smith, his brother, under the age of 25, was in fact
using the vehicle at the time of this accident.
The application before your Honor also discloses that in the
question as to the prior traffi.c record of the applicant, Edward Ray Smith, he listed a stop sign violation during the
preceding three-year period, and an indication also that he
did not have a permit in his possession at the tiine that he
ran the stop sign. No other violations were listed.
Under the listing of various violations in Section 17, it is
asked whether he has ever been involved in a speeding violation, and he gives an answer of no. Evidence will disclose
that after investigating the matter following the accident, it
was ascertained that he bad a prior speeding violation of his
own.
No,v, this application was filed by the procuring party with
the assigned-risk plan in R.ichn1ond. That plan, as 1\Ir. Dimond has suggested in his pleadings and some of his comnlents, was supposedly a voluntary plan. It is a
page 14 r voluntary plan to one extent and totally not so to
another extent. In order for the assigned-risk
plan to work, as your Honor will observe from tl1e set of
regulations you have before you, Section 2(a), quote "The
plan shall become effective when all carriers licensed to write
injury liability, property damage insurance, have subscribed
thereto.''
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Therefore, the assigned-risk plan does not function unless
and until every liability insurance company doing business
in Virg·inia subscribes to it. Counterbalanced against tl1at,
no insurance con1pa.ny is permitted to conduct a liability insurance business, as our evidence will disclose, in Virginia,
without subscribing to the plan.
So the choice is voluntary in that an insurance company
may, as our evidence will disclose to your Honor, conduct
its business in Virginia if it subscribes to the plan. If it does
not choose to subscribe to the plan, its free choice is to go
out of business.
The evidence will disclose, so far as the c01nment about this
being a voluntary situation, it is voluntary to the extent that
the company can participate in the plan and stay in business,
or get out of it and get out of business in Virginia.
Now, following the filing of this a.pplica tionThe Court: Would you repeat that, sir? I don't quite follow it.
·
page 15 r Do you mean this provision in the plan becomes
effective on all carriers licensed to do business in the
State, and if some company doesn't subscribe, that company
has to go out of business 1
1\fr. Sizen1ore: They may not do business in Virginia unless they subscribe to that plan. vVe have a statute to that
effect and also a ruling of the Insurance Commissioner on it.
Mr. Dimond: I will stipulate. I think what Mr. Sizemore
is getting to is that before the plan could go into effect, all
carriers had to subscribe to it; but once it is in effect, any
new carrier in order to do business in the State-has to then
become a part of it.
I will stipulate to that and agree that is the fact.
Mr. Sizemore: Then, your Honor, the testimony will show
that after receipt of this application before you at the Assigned-risk Bureau in Richmond, that is processed on a business ratio basis; that application, as well as all other assigned-risk applications, are processed on a business ratio
basis, so that the company writing the largest number of conventional policies would accept the largest number of assigned-risk policies on a ratio basis, down to the company
writing· the smallest number of conventional policies who
would write the smallest number of policies, so that the Assigned-risk Bureau sends to a company which still
page 16 r has a quota or opening to be filled-in this case
they sent the application to the Virginia Farm
Bureau Insurance Company-with instructions to write the
policy.

28

Supreme Court of Appeals of Virginia

Do you stipulate that that is the procedure?
Mr. Dimond : I am not aware of that. I don't know that
it is material.
Mr. Sizemore : Then, as the evidence will further develop,
your Honor, upon receipt of this application, Virginia Farm
Bureau Insurance Company is obligated to issue the policy,
without comment or qualification, within two working days;
and failure to comply will result in a reprimand from the
Insurance Commissioner's Office.
In this particular case, the application was received, the
policy was issued, and sent forthwith to the insured, based
upon the application and all the information there before your
Honor, including the policy, which makes the application a
part of its conditions.
The policy was issued effective November 6, 1959.
On November 29, 1959, Ronnie Gene Smith, while driving
the vehicle of Edward E·arly Smith, registered owner, but
insured in the name of Edward Ray Smith, was in the collision
"rhich we have been discussing, at the National Airport area.
Now, may I say, if your Honor please, that in connection
with the comn1ent by Mr. Dimond, during the course of his
opening statement, I believe he indicated that the
page 17 ~ policy was issued for the benefit of the automobile
that young Smith was driving.
In the pre-trial order, it is set forth, and we do not concede,
that Edward-or, rather, Ronnie Jean Smith was the proper
person to be driving the car, because of the fact that in the
application no such use was consented to.
We state in the pre-trial order that said Edward Ray Smith,
in procuring· the policy, represented to the defendant that he
was the registered owner of the 1953 Obevrolet described in
the pleadings, which he was not, and there was no intent to
transfer for at least three years. The said Edward Ray Smith
failed to disclose the moving violation ; all this being in
violation of the terms of the policy and application.
Said policy was canceled as of original date and was not
in force and effect at the time of the accident.
That is our contention. That is the controversy here. So
I think maybe we can correct any misapprehension your
Honor may have had from Mr. Dimond's statement about the
policy permitting Ronnie Jean Smith to operate the car.
J\tir. Dimond: We have the claims of the plaintiff and the
claims of the defendant set out in a pre-trial order. The defendant claims the policy was canceled, and whnt he is say-
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ing, in effect, for fraud and misrepresentation· on two
grounds, in the pre-trial statement.
page 18 ~ Those grounds are representing that he was .the
registered owner of the vehicle. 'vhen. he 'va$ not;.
and failure to report the moving violation·.
.
·. .
There is nothing said in the allegation with respect to.
Ronnie G.ene Smith, or with respect to the hundred per c-ent
operation of the vehicle, or with respect to no other driver
under the age of 21 in the family.
We are here on the issues shown in the pre-trial order;
on those two points alone they live or they die, and at this
time they cannot reopen and bring in other defenses that
perhaps were ascertained or discovered at a later date, or
perhaps overlooked.
·
:L\fr. Sizemore: In your last paragraph of the pre-trial
order, you provide for information requested in paragraph 8.
You really mean 7, A, B, and C, of plaintiff's pre-trial statement.
That has been furnished Mr. Dimond in the form of a memorandum, containing all of the matters which we have been
discussing in the last few minutes.
The Court: I don't think I meant No. 7. I think I meant
No. 8. That is the way it appears in the pre-trial statement
of Mr. Dimond, as corrected. He had it numbered originally
under No. 7. They were all renumbered. But then it was
renumbered on that paragraph No. 8, A, B, and C.
(Discussion 'vas had outside the record.)
page 19

~

The Court: That goes to two things, events
based upon cancellation of the policy, and specific
facts fron1 which this cancellation was based, procedures followed in cancelling it, and including procedures followed i11;
securing· approval of the assigned-risk plan, and jurisdiction
on the basis thereof.
I don't know what the answers to those questions are. They
have to be restricted to the particular question.
In answer to B, you .say that there is the defense of estoppel.
I assume you mean such carrier:Afr. Sizemore: Yes, sir.
·
The Court : C, the insurance policy claim was not in force
and effect at the time ·of the accident, and then you mention
cancellation-not to registered owner, with no intent to transfer ownership-the vehicle had a driver under the age of 25
years.
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- Is that what you are basing your contention on, that Ronnie
Gene Smith had no right to drive it 1
Mr. Sizemore: It goes beyond that, your Honor. We are
basing our contention on this: that under the application of
the assigned-risk plan, concealment of a fact, including-and
this is the meat of it-I haven't gotten to it yet-first of all,
concealing the fact that there was a driver under the age of
25 years, when in fact there was one, would be one, would
give the company grounds for cancelling the popage 20 ~ licy.
The Court: At what time 7 When?
Mr. Sizemore: That brings up point No. 2. In this particular case, our evidence will disclose that Ronnie Gene Smith
had a traffic record which, under the assigned-risk plan,The Court: Let's get to the other point.
The question was directed to when they had a right to void
·
ab initio.
Mr. Sizemore: Our defense is that under Section 9, assigned-risk plan, it would be void ab initio. As the evidence
will disclose, Ronnie Jean Smith had, under Section 9, traffic
violations of a very excessive nature, which, under the form
and rules set up here for eligibility, would have disqualified
this application entirely.
Furthermore, the evidence will disclose that under the assigned-risk plan, only the registered owner may procure the
policy of insurance, and a policy of insurance procured in the
name of a person other than the registered owner is considered void ab initio.
The Court: That is set forth here.
Mr. Sizemore: Yes, it specifies as to who may have the
insurance.
Mr. Dimond: You finish, and I will take it up again.
Mr. Sizemore : So, following this accident, your
page 21 ~ Honor, investigation was made by Virginia Farm
Bureau, pursuant to a report of the accident, and
the evidence will disclose that the company discovered the
matters which I mentioned to your Honor, about the deficiency
in the name of the insured versus the registered owner; the
fact that the vehicle was operated by someone under 25, whose
use of it was concealed in the application, or the fact was not
mentioned that the party so operating it had a very lengthy
traffic record which, under the regulations, ·would have disqualified him, and it was further concealed there that the
listed insured, Edward Ray Smith, had a traffic conviction
which was not mentioned in his application.
So, based upon those matters, the Virginia Farm Bureau
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Insurance Company, as the evidence will disclose, applied
to the Virginia Assigned-risk Plan-and this is a procedure
we will develop-they applied to the manager of the plan ;
they told him the story as to what they proposed to do, and
the basis upon which they proposed to make the concellation,
to make the cancellation in terms of the policy as not taken,
going back to the conception of it.
The manager of the plan, by way of administrative discretion, did advise them that in his opinion the cancellation
could be made, because under the then procedure, if the manager advised the company that he would permit the cancella-.
tion, they would, as the evidence will disclose,
page 22 ~ mail a notice of cancellation to the ,vould-be insured.
May we admit that?
Mr. Dimond: Admit it was mailed?
Mr. Sizemore: Mailed to the insured, photocopy of which
your Honor has before you now, and under the machinery
for administering this program.
This is Exhibit No. 2.
The notice of cancellation was placed in the mail and receipted for by the postmaster, as we will develop here in the
process of the case, and that discharges the company from
any further obligation at that point; in the procedure of
cancelling the policy they must, as the regulations will indicate to your Honor, inform the would-be insured that he
has appeal rights.
Now, testimony will show you that the appeal rights in this
procedure consist, as I explained to you, of the manage·r of
the program administratively telling· the company, ''I will
agree to the cancellation. You cancel it and send me a copy
of that and inform the insured that he has appeal rights."
The insured may then within a ninety-day period from the
effective date of the cancellation, which under that order is
November 6, 1959, the insured may, as our evidence will disclose, within that ninety-day period appeal to the Board of
Governors of the Assigned-risk Plan.
The Board of Governors then, under the authoripage 23 ~ zation in the plan you have before you-the Board
of Governors may then hold a hearing and determine whether or not the company bad the right to do what
it did, and whether or not its manager was within his proper
administrative discretion in permitting it.
If the Board of Governors confirms it, that is the end of
the matter.
If the Board of Governors determines that the company,
as evidence will disclose, was not within its right, the man-
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ager was incorrect in his assumption that they could cancel,
the policy is reinstated as of the date taken.
In this case, as our testimony will show, the would-be insured, Edward Ray Smith, did not exercise his appeal rights.
The evidence will disclose that during that ninety-day
period Edward R.ay Smith employed Mr. Echols, of the Ball &
McCarthy firm. 1\{r. Echols contacted the Virginia Farm
Bureau Insurance Company by telephone and asked them to
defend this claim on which your I-Ionor granted judgment oil
last year, as well as a property damage clain1 involving some·
of the Saccio family,. growing out of the same accident.
The company informed him by telephone, all within the
ninety-day period, as to why they .were not going to defend
the claim, being the reasons before your Honor.
1\{r. Echols thereafter wrote the company, calling· on· them
to defend this claim and the other claim.
page 24 ~ The company wrote 'him back, declining to, and
specified the reasons again 'vhy they would not.
As our evidence will develop, then still within the ninetyday period, ]\fr. Echols filed grounds of defense in this action,
on behalf of these defendants.
So we submit to your Honor that under that group of facts
this defendant, or rather this insured, had his right of appeal
from his policy cancellation, and irrespective of the soundness or unsoundness of the gTonnds upon which the company
acted-and we subn1it they are sound-irrespective of that,
this party, as one of our defenses will show, slept on or let
lapse his appeal rights from the administrative machinery
in tlie policy cancellation.
Now, as the events proceeded from that point, as your
Honor will recall, from the proceedings of this case, as well
as the pre-trial, the Virginia Farm Bureau Insurance never
participated in the defense of this case, and never participated at any time in any settlement aspects of this claim.
·
Now, after the institution of this action, we filed gTounds
of defense, and I believe we brought to your Honor's attention previously, and will during the course of this hearing,
the fact that under the uninsured motorist act, which is Section 3Rl-381, I believe the language is. contained first of all to
·
the effect that where there is no insurance, on bepage 25 ~ half of a defendant, process shall be issued, as the
evidence will disclose, and we have, in fact, stipulated in this case process shall be issued against the registered owner for the plaintiff's liability carrier, and that carrier shall be treated as a defendant, the same as any other
defendant to an accident case. And then the section goes on
to state further that any person intending to rely upon the
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provisions of this section, being the uninsured motorist section of the Code, shall thereafter follow a certain procedure.
So we say, as an additional part of the defense in this case,
that the plaintiff, Miss Saccio, as evidenced by her action in
this case, which we stipulate your llonor may review, elected
to proceed financially again~t Government Employees Insurance Company, under the Uninsured lVIotorist Act, and at
no time, as the evidence will disclose, did she, the plaintiff,
1\Iiss Saccio, ever call upon Virginia Farm· Bureau Insurance
Company.
. Now, I have been rather lengthy and I appreciate your
Honor's courtesy in bearing with me.
This is a rather complex situation which we have to try
here today, and I would like to say this in conclusion, your
Honor:
As I touched upon briefly earlier, .also under the Uninsured
Motorist Statute, it is provided that in the event the plaintiff's liability carrier has to pay out for an unpage 26 ~.insured defendant, the company shall then be subrogated against the defendant who was considered
liable.
Now, we submit to your Honor, as our final defense here,
-that this action may not be n1aintained by Mr. Dimond, who
was counsel for Government Employees as the insurer in the
uninsured aspect of this case.
lVIr. Dimond represented Miss Saccio as a plaintiff. against
the Virginia Farm Bureau Insurance Company as a defendant, but any action would have to assume Government Employees has paid Miss Saccio-any action which Mr. Dimond
would choose to bring in on behalf of Government Employees,
if Government Employees is a party in interest, and I believe the evidence will disclose that. would be the situationGovernment Employees or Miss Saccio would have to bring
action against the Smiths only, and based upon these n1atters,
've are ready to proceed.
Mr. Dimond: May I make one inquiry, and perhaps we can
eliminate a lot of the complexity of the case.
Is it the defendant's contention that this policy 'vas not
in effect because it was procured through fraud and misrepresentation?
Mr. Sizemore: Also by administrative order.
Mr. Dimond: That is the issue we are trying here, a question of cancellation because of fraud and misrepresentation?
Is that the issue that we havef
·
page 27 ~ 1\{r. Sizemore: That is right.
Mr. Dimond: Is it further agreed tl1at this is
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the plan under which the policy is issued and which governs
the rights of insured carriers, as we have stipulated toY
Mr. Sizemore: Those are part of the contentions, Mr.
Dimond.
First of all,. we contend that the policy was not in effect
because it had been canceled by virtue of fraud in procuring
it.
Mr. Dimond: It is stipulated that this is the plan under
which the policy was issued and which governs voluntary risk
in Virginia Y
Mr. Sizemore: Voluntary risk, subject to the reservations
we have stipulated to, but we have the additional defense of
the fact that estoppel is involved here, and the fact that under
the Uninsured Motorist Statute any subrogation would have
to be ag·ainst the Smiths.
Mr. Dimond: It is stipulated this is the plan governing
insurance companies in Virginia, and the issue to be tried
is whether or not a company can void a policy for fraud and
misrepresentation in procuring .it.
Section 18 of the plan provides and sets forth .when they
have the right to cancel a policy. It says, under "Cancellation by Company'' :
·
''A carrier which has issued a policy or binder
under this plan; shall have the right to cancel the
insurance by giving notice as required in the policy
or binder, if the insured has done certain things.''

page 28

~

Now, with respect to the notice contained in the policy, the
notice that the policy provides for is on page 11, I believe, Seetion 23, which says that the company will give the insured ten
days' notice prior to the effective date of cancellation.
The conditions then go on to say that they can cancel this
policy under four conditions :
1st If the insured is not or ceases to be eligible or in good
faith entitled to insurance.
Now, what is the purpose of having ''is not"Y That can
only refer to one thing, and that is, at the time of issuing
the policy he is not, at the time of issuance, entitled to participate in the plan. Otherwise there would be no reason to put
in the word ''ceases.'' They would not have to put it in. They
say if he ceases to be eligible-something prospective.
''Is not" contemplates that he was not eligible at the time
it was issued.
Secondly, they can cancel if the insured has failed to
comply with reasonable safety requirements.
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Third, has violated any of the terms or conditions upon
the basis of which the insurance was issued, that is pro·
spective.
page 29 ~ Now, the fourth gets to what we have in issue
here:
''Has obtained insurance through fraud or misrepresentation.''
That is the issue we are trying.
"In the event that happens," they go on to say, "each
such cancellation shall be on a pro-rata basis subject to the
minimum charge of $10 per policy, and a copy of each such
cancellation notice shall be furnished to the producer of record, ' ' that is, the agent.
''A statement of fact in support of each such cancellation
shall be furnished to the manager''-and that is referring
to t'he manager of the plan-'' except in the case of cancellation for nonpayment of premium, ten days prior to the effective date of the cancellation.''
Now, if they can only cancel for fraud and nlisrepresentation by givi,ng notice to the manager ten days prior to the
effective date of the cancellation, you certainly cannot give
ten days prior notice to a date long past. It is an impossibility.
Now, they go on to make arrangements for the right of appeal that they have been talking so much about. That says
that after the effective date of the cancellation, the insured
shall have ninety days notice, ninety days within which to
appeal.
Now, if he has ninety days from the effective
page 30 ~ date on a cancellation, that means if they give him
ten days' notice from today, projected ten days
further, then ninety days from then, he has the right to appeal.
Now, if you remove the effective date and place it back a
month, that means he only has sixty days. So they cannot
be giving a notice from effective date when sixty days has
passed before they notify him they 'have canceled.
In this case, they didn't notify him until the end of December.
appeal only applies to canYou will notice that right
cellation. It makes no provision for voiding the policy or
rescinding the policy, and I submit, if your Honor please the
word ''cancellation'' has a meaning in the insurance business, the same as it has anywhere else, that you stop something, cancel it, terminate it.

of
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You cannot terminate something that the man has ninety
days to do something from the date of termination, and you
put that date of tertnination thirty or sixty or as much as
ninety days prior to the date he received notice that it was
going to be canceled, and there would be no right of appeal.
I submit, if your I-Ionor please, that on the basis that they
are claiming this policy was rescinded for fraud and misrepresentation, these carriers, on a plan that has been approved
by the Insurance Comtnission, have elected and set out what
they want in the way of a plan that is complete. It
page 31 r covers every step of the way from the origination
of the plan, on down through the applying, the
separation and the determination of who shall get what risk,
the relationship between the respective carriers, between the
carriers in the plan, between the plan and .the applicant, and
later the insured.
Thy have set up their own plan which bas been approved
by the Insurance Commission, as has been pointed out here;
that being the case, they are bound by this and must follow
it.
Now, if your Honor please, there is only one case where
this is taken up. That is a New York case, Aetna Casualty
Insurance Cmnpany v. 0 'Connor, 8 N. Y. nd 359.
The Court: You cited that in your trial brief.
Mr. Dimond: Now, in that case, the plan in effect is identical. The Ne'v York plan is identical to the Virginia plan.
In fact, throughout the United States the plans are practically
identical. They con1e out of the National Bureau of Casualty
Underwriters.
Mr. Sizemore : Do you have a copy of the trial brief?
Mr. Dimond: At pre-trial we introduced an agreement
that each could submit pre-trial briefs, and I will proceed on
that basis.
The Court: Do ·you: have a copy of the brief?
Mr. Dimond: Nothing except my own, and I don't think I
need it.
page 32 ~ Now, in the 0 'Connor case, the identical ques.
tion was raised, fraud and misrepresentation, and
the right of a_ .carrier to cancel a policy or void a policy ab
in.itio, and in reviewing the circumstances and the history
behind the assi~nment of risk in New York, and the plan that
was put into effect,. the Court said:
''The plan itself furnishes a number of sign posts pointing
to the same direction as to· both legislative background and
the language of the statute. To begin with, and it is highly
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significant the plan is broad in scope, containing 22 sections,
one devoted to a statement of its purpose."
If your Honor please, I would point out that the statement
of the purpose in this plan, as it goes along, is almost identical
throughout with the New York plan; one devoted to a statement _of its purpose, another to its administration, a third to
the extent of coverage provided, and others to the form of
notice to applicant..
Section 14 to rates, section 17 cancellation, section 18
right of appeal, section 19 re-eligibility.
If your Honor please, the numbers come after the form.
Cancellation is 18; right of appeal 19; re-eligibility 20.
''The varied range of subjects included reflects a design
to supply an inclusive and comprehensive scheme
page 33 r of regulation of contractual relationship con. cerned. ''
''Furthermore, in turning to the specifics involved in this
appeal, we find that a number of the individual provisions of
the plan imply an intention to limit the insurer, if fraud and
misrepresentation be charged, to a right to cancel on ten
days' notice, as specified in Section 18;'' and 18 provides,
in the New York plan, for cancellation, and reads, in part, as
follows:
"A carrier which bas issued a policy or binder under
this plan shall have the right to cancel the insurance by giving notice that the insured has obtained the insurance
through fraud or misrepresentation."
It is the identical provision in the New York plan as in the
Virginia plan.
The Court then goes on to say that should fraud and misrepresentation be charged, there is ''the right to cancel on
ten days' notice, as specified in Section 18. In other words, to
abrogate the common law right to rescind upon the ground
of fraud or misrepresentation • • • ''
''Section 1 of the plan describes its power as being to make
automobile bodily injury and property damage liability insurance available, subject to the conditions hereinafter
stat-ed.''
That is the same as the Virginia plan.
page 34 r "Had the right to cancel been considered a mere
supplement to the- insurer's common law right of
termination, instead of an exclusive remedy, the drafters of
the plan would hardly have provided that liability insurance
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was being made available subject to the conditions hereinafter stated.''
''The provisions of Section 19 concern the right to appeal,
and Section 20 deals with re-eligibility, and they lend further
support to. our conclusion. · Section ~9, in order to effectuate
the legislative desire to provide insurance for those unable
to procure it through ordinary methods, sets up an ·elaborate
system for appeal for.
'An applicant denied insurance or having been given notice
of cancellation under the plan '-it was obviously felt that the
plan would fail of its purpose, unless administrative control
and regulatio~ of termination of insurance contracts, as well
as their issuance, were provided through a system of appeal,
a right to administrative appeal, which is limited by the language of Section 19 to giving notice of cancellation of insurance under the plan.''
Again, the same provision we have here.
"It seems unreasonable, indeed inconsistent with the policy, to suppose that if assigned-risk insurance could be res·cinded as well as canceled, only those parties 'vhose insurance
was canceled would have the right to an administrative appeal. .The limitation of appeal to a case where an
page 35 ~ insured is given notice of cancellation serves to
confirm the conclusion that this right to cancel was
decided as a substitute for, not in addition to the common law
right of recision.''
''Likewise, the only reasonable explanation for the· fact
tha.t while Section 20 of the plan provides that ''An assigned
risk canceled under the provisions of the plan shall not be
eligible to reapply and in case of termination not covered
by the plan.''
Now, if your Honor please, the history of Virginia, with
respect to financial responsibility and with respect to insurance on automobiles is almost identical and follows that
of New York.
It is interesting to note that until the enactment of the
statute providing for voluntary-as it is called--distribution
of assigned-risk by companies, the only statute on the assigned-risk that was on the books was contained in the Financial Responsibility Act, and in the Financial Responsibility Act-I don't have the citation, I will get to that in a
moment-46-1, 497-·now, that was originally enacted in 1944,
and as shown in 1946 Supplement, it has remained the same
without change. So as to the Virginia statutory assigned-risk
plan, it has remained the same without change, and it is interesting to note that in that plan there is no provision there
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n1ade for recision of a policy for fraud or misrepresentation. The plan-this is the statutory
plan I am referring to-gave to the Commissioner
of Insurance for the State Corporation Commissioner the
right to assign risks to various companies and the righ~ to
draw reasonable rules and regulations with respect to the
assignment of risks.
However, when it came down to w·hat the Commission could
do 'vith respect to the cancellation, it limited it and said that
they could do only this : they could refuse to assign a risk,
they could approve a carrier's rejecting of an application,
they could approve the cancellation of a policy, and they could
refuse to approve a reapplication or an application for reinstatement of a policy, but they could not rescind a policy
ab initio. There is no place in there providing .for that.
Now, in comparing the Virginia automobile assigned-risk
plan wth the statutory plan, basically the same thing is set
forth, that the company has a right to cancel. The Virginia
assigned-risk plan has the right to refuse to grant a policy,
but no place in the plan is there a right to rescind the policy,
and it is submitted that in granting the companies the right
to form this plan joining in this agreement, as was done, I
believe, in 1952, the plan that was approved by the Commissioner and the law which was 38.250 in 1952, now 38.1-264,
which provides that agreement may be made
·page 37 ~ among insurers with respect to the equity portion
of risk to insurance carriers, subject to the agreement and approval by the Commissioner.
That plan is basically the same plan, contains the same
elements set forth in the legislative plan that bound the Insurance Conunissioner.
I submit, if your Honor please, since it is stipulated and
agreed that the issue here is the right to rescind for fraud
and misrepresentation, and that this is the plan which governs the assignment of risk in Virginia, that the attempt to
cancel by Virginia Farm Bureau, or the attempt to void the
policy ab initio for fraud and misrepresentation, was a useless act, they did not give the required ten days' notice, and
the effective date of the cancellation could only have been
ten days from the date of notice, which was long after this
risk attached.
Much has been said with respect to something about Government Employees. This is a suit between 1\{ary Anne Saccio and Vi~ginia Farm Bureau Mutual Insurance Cmppany.
I don't beheve the ·Government Employees is a party to the
suit. It has never been raised. If there is a defense that this

page 36

~
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suit was improperly brought, there should have been that plea
sometime ago, and it should have been brought out at pretrial.
G.overnn1ent Employees not being a party to the
page 38 ~ suit, they cannot be brought in at this tin1e.
But, answering that question further, all that
the Statute 38.1-381 says is that the insurer has the right to
subrogate and has a right to proceed under terms behveen
it and its insured.
Now, referring generally to the collision type of coverage,
whether the insurance carrier could be subrogated, they have
a right to proceed in their own name or the name of their
insured.
There is no indication in this case that Mary Anne Saccio
does not haye a direct interest in the money to be recovered.
She may have a substantial interest. How she proceeds is
entirely up to her, and who she wishes to represent her is entirely up to her.
These people do not have the right to challenge any representation of this woman or her right to bring the action.
With respect to the question ()f estoppel, that Mary Anne
Saccio determined or elected to proceed pursuant to the statute, the statute provides that automobiles shall be insured;
if there is no liability insurance or if coverage was denied,
the statute provides that in those cases, if· the insured wishes
to take advantage of coverage, she has a right then to file, and
to have service served on her insurance company. The fact
that she wants to protect herself-she has the uninsured
motorist coverage-doesn't mean it relieves the
page 39 ~ other carrier.
Ronnie Gene Smith is liable; so is the carrier, if
the policy was in effect.
The fact that this woman determined she should elect to
proceed and take insurance-! submit, in view of the stipulation, there is no issue to he tried.
Further, it is stipulated that the policy was issued on November 6. T·he accident happened on November 29. Judgment
~vas secured in September of 1960. The defense to the case
is fraud and mispresentation in tl1e procurement of the
policy, and this is the plan that governs the issuance of
policies under the assigned-risk plan of Virginia.
That being the case, it takes care of fraud and misrepresentation, and says what they can do.
With respect to the question of appeal, Mary Anne Saccio
had nb interest in the appeal. If it were an action broug·ht
in this Court between Virginia Farm Bureau and Ronnie
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Gene Smith or Edward Early Smith, and she were not a party,
she would not be estopped.
This is not an administrative agency. This is a voluntary
insurance agency run by insurance companies.
· ··
~fary Anne Saccio is an injured pa·rty and has no right
against the company until after liability has been established
arid judgment secured, and that, if your Honor please, is given
to her only by reason of the statute giving her a
page 40 r direct right against the company, after securing
judgment. It is 38.1-381.
Now, if your Honor please, that being· the case, I can see
no basis for an estoppel, either by l\fary Anne SaccioI see no basis for going beyond the issue that bas been drawn,
and submit that motion for summary judgment should be
granted.
The Court: I was interested in the New York case, the
·
basis for that decision.
Now, the Court concludes its opinion: It is ruled that
there was no right to rescind or hold as being void.
"That does not mean·the carrier is deprived of all reasonable redress against the insured who misrepresents material
facts, in order to obtain coverage, since the plan expressly
provides for cancellation under· these circumstances.''
''The effect of the plan is to enforce upon the insured the
necessity to discover fraud at the earliest possible moment,
before an accident occurs, and the rights of innocent injured
third parties have intervened.''
"In this respect, the plan n1erely reflects the oft-repeated
legislative recognition that liability insurance is not the concern solely of the insured and his insurer.''
''Aetna did, in this case, actually conduct an early investigation of 0 'Connor, and if that investigation had been performed properly, the misrepresentation would have been dis.
covered and Aetna could have canceled, pursuant
page 41 ~ to Section 18 of the plan, long before the Hamiltons were injured.''
"While therefore Aetna may ultimately be held on a policy
obtained by fraud, its liability is, in a very real sense, attributable to its own fault, and the true beneficiary is not the
wrongdoer, but his innocent victims.''
I don't know whether you gentlemen are familiar with that
case or not.· I don't know just to what extent your point goes,
Mr. Sizemore, to estoppel.
Frankly, although I happened to preside at the trial when
the judgment was entered, I don't believe the rest of you
gentlemen were here-it was a flagrant case of neglect. There
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wasn't much question of liability. It was only a question of
how much.
The Court was not advised and did not know anything
about insurance coverage, insured or otherwise, at the time
of reaching its decision in deter1nining a matter of judgment.
I didn't know anything about coverage, or anything else. I
awarded what I thought was right. But I don't recall the
details as to the Government Employees Insurance Company
being in, or anything else. I don't recall anything about it.
~Ir. Dimond: I answered on behalf of the defendant in
that case, in the name of the defendant; Government Employees did not make an appearance in the case, as such.
The Court: There has been a ruling by a Court
page 42 ~ and there has been a dissertation in the Law Review, and so far as I know it does not determine
whether or not the insurance company would have to be
named in the suit. I believe the Commission ruled it would
have to be done, the same as a demurrer.
Mr. Miller: I have just brought two of those suits by the
carrier, the insured; the carrier who had paid its own insured,
and it was determined that we had to bring that suit in the
name of the insurance carrier who pays along with any uninsured interest of the insured. The statute does not give
them, as a n1a tter of fact, the right to even bring suit against
the third party insurance carrier, in some of the cases.
The Court: The Court feels that you couldn't know the
insurance company was represented. That is done, but you
have an irresistible force and an immovable object. And you
have a ruling of the Court of Appeals. You sue for a mistrial
and you sue an insurance company, that normally would not
be a defendant in the case, and so they meet head-on. We
have long since adopted the practice of letting them go to
a jury, anyhow. But it is a practice, I understand, that is
not followed altogether in some· jurisdictions.
As I recall, the Court of Appeals said that even though
the policy of the company is named in there, and the fact
. that tl1e insured, tl1e injured party, could not be
page 43 ~ brought to answer, the jury may assume that is
what happened.
Mr. Miller: I 'vas speaking about tl1e subrogation features
of the case. What we are referring to here, I believe, is that
there is some question of the right of the carrier who pays
it own insurance under the uninsured clause, to then subrogate against a third party, an insurance company, for a
defendant.
.
The ~tatute merely ghres the rig·ht of the uninsured motor-
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ist 's carrier-! am saying on the plaintiff's vehicle now, sirGovernment employees in this situation, the right of subrogation against the uninsured motorist.
Now, we have two problems. The first is as to when the
Government employees have paid under their policy, whether
or not they have to be a party plaintiff. It is my understanding of the law, hQt no decision of the Supreme Court, and the
way that these suits I have spoken to the Court about have
been filed, is to file in the name of the carrier ag·ainst the
uninsured motorist.
The carrier has to be the party plaintiff there, sir, because
in that situation the carrier is the real party in interest, and
there is no provision in the insurance contract in the clause,
giving it subrogation rights that the carrier has on the collision coverage, for example, or on the defense on the liability
feature of the case.
In those two, it is both by statute and the propage 44 ~ vision of the policy, the carrier is hidden. IIowever, under the Uninsured Motorist Act, the provision says that the carrier paying its own insured under that
clause is subrogated against the third party uninsured motor- ·
ist.
Now the question comes up first that the carrier does have
to be a party plaintiff, as we have done; and secondly the
rig·ht then arises whether or not this carrier, in the absence
of a provision in the policy 'vhich it is given in collision cases
and in the Workmen's Compensation Act, the absence of any
language giving it a right against the uninsured motorist's
alleged carrier is then questioned.
If I see the situation here this morning, it appears that
Government Employees Insurance Company is acting in the
name of a party that possibly they have paid and that this
counsel who once appearedThe Court: If I may interrupt-before reaching this stage
of trial, tl1at is the position your company took.
}fr. Miller: It would be impossible for the defendant to
do so, under these circumstances, because they are not apprised of what occurs. I understood that this occurred on the
date the judgment was entered, that Government Employees'
counsel evidentlv withdrew and all of thisThe Court: i mean this suit, not the other suit. You are
raising the point now that. it appears to be subject matter
of a demurrer or a plea of some kind involved in
page 45 ~ the suit, and there is a time for bring-ing those and
that time passed, it appears to me.
1\{r. }!iller: "\Vhat we are getting at is that tl1e real
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parties' interest herein be disclosed. We do not have that information in our possession. As a matter of fact, it has merely come up by virtue of the fact that the status of counsel
of Government Employees here this morning, rather than the
interested plaintiff's personal counsel, and if those are the
facts we think it should be disclosed for the record as to who
is the interested party and what the arrangements between
the interested parties which is Govrnment Employees and the
plaintiff itself.
·
The Court: That is all right, as a matter of curiosity. I
wanted to know what bearing it has on the decision of the
case.
Mr. ~!iller: If the Court is going to enter a judgment
against the defendant, it should enter it in favor of the party
who is interested in the matter; in other words, if I might
make my position clear, we have a situation wherein one
partyThe Court: Are you interested in what person received
the money?
Mr.· Miller: Yes, considerably so.
: ·The Court: WhyY
~fr. Miller: 'Ve don't want to pay the wrong person.
The Court : You get an order of this Court
pag·e 46 r directing you to do it. you won't be in any trouble.
with the law. You would be protected.
lvir. Miller: We would be, in one sense of the word. I
don't tl1ink anybody would sue or obtain an order of the
court. If so, they \vould be in contempt.
The Court: I might ask this. If your contention is correct, that J\fiss Saccio, or rather the Government Employees
Insurance, would have to sue Smith, and they couldn't sue
your company and therefore tl1e fact that your company
denied liability would exonerate you from any suit. Do I
understand that to be your contention? You couldn't be sued'
Mr. Miller: It is my point to the Court that if Government
Employees has paid the plaintiffs, the named plaintiff here,
and that it is the real plaintiff here, it is the real party
interest.
The Court: Who is the defendant?
Mr. Miller: Secondly, sir, that if that be the circumstance, that we \vould then like to question the right of Government Employees to bring this action as against us, and
show only the proper interest of the plaintiff who would
be the injured person and who secured the original judgment,
rather than the Government Employees; as the statute does
not give Government Employees a subrogation right against
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the alleged insurance carrier for the defendant Smith in the
original action-that is, against Virginia Farm Bureau.
The Court: Maybe we are trying two different
page 47 ~ cases. T·he one I pre-tried-I came prepared to
try a case on the pre-trial held, and the order I
wrote. I don't believe you were present.
1\fr. Miller: I apologize to the Court. I did not mean to
get into an argument.
The Court: I am trying to determine what case I am trying. Let's taJm a recess for ten minutes and we will try to
find out. This case was to be tried in accordance with the pretrial order.
(At this point a short recess was taken.)
The Court: I mn trying to decide what case we are trying, gentlemen.
1\fr. Dimond: As far as I am concerned, we are trying the
case of Saocio v. Jlirgi;nia Farm M'ldrttal.
The Court: It comes up here on the argument that we
have an improper plaintiff and an improper defendant. I
can't find anything in the pre-trial order under additional
grounds of defense, nothing in here that says that.
Mr. Sizemore: Before we go into that, I don't believe you
have ruled on the Motion for Summary Judgment. Do yon
wish to hear n1e first?
The Court: I thit:Ik the simplest thing to do would be to
let the Court of Appeals find the answer to all of your questions. Maybe you can get all these questions put
page 48 r in a basket and they will answer them all. And
you won't have any difficulty. You could conclude
the case very quickly.
I don't intend to rule on it, without having you arg·ue your
position, of course, but I just don't know. We have certain
rules. One of them provides that the trial shall be had, pursuant to the pre-trial order, unless it be amended in furtherance of tl1e ends of justice. I don't see any amendment. The
questions l1ave come up, in the argument just concluded, matters that seemed to me were subject to interpretation that
there was a n1isjoinder or something of that sort which would
have arisen earlier in the trial of the case. This leaves the
Court in a state of confusion. I will say that.
Mr. Sizemore : I can perhaps clarify some of the problems
you have. I hope so.
In the first instance, as you notice, counsel for the plaintiff,
1\fary Anne Sachio, you have Mr. Dimond who is coun~el for
Government Employees Insurance.
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l.{r. Dimond: I object, at this point, to any reference to
Goverrnnent Employees Insurance Company. They are not a
party to this action. I believe this woman has a right to obtain counsel and I do not believe the fact that I represented
John Doe ten years ago makes any difference. As the case
stands no'v I am counsel of record for Mary Anne Saccio, and
we cannot go into the extraneous matter. This issue to be
tried is : is there an insurance policy or isn't there
page 49 ~ an insurance policy and further extraneous matter
in the case is immaterial and to some extent may
be prejudicial.
The Court: I wouldn't know, gentlemen. I wouldn't know.
~{r. Dimond, though he represented Government Employees
is not compelled to feel that one client was all he needed to
ba.ndle the whole issue, who ·he should represent throughout
his career; I only had about 20 years law practice but I did
represent several different clients during that period of time
and I assume, counsel, I don't think there is any necessary
implication to be drawn from the fact that Mr. Dimond is
here in a different capacity.
Mr. Sizemore: We have no objection to who he represents.
We are pleased to have him here but the circumstances that
I would like to cite, Your Honor, have definite bearing on
'vho is who and what in this case.
The Court: Let me ask you this. I just raised this question. Are you making any argument now that they are not
proper parties?
.
Mr. Sizemore: I don't say they are not proper parties.
The Court: If so, I will ruleMr. Sizemore: I didn't finish my statement. I will say
to Your Honor that I don't know whether all the parties in
interest are before the Court l1ere.
The Court: When did this thought occur to you?
Mr. Sizemore: This morning, and I will tell
page 50~ you what the circumstances are.
The Court: It is too late if you thought of this
this morning.
~fr. Sizemore: But the circumstances arose here in court
this morning.
The Court: What?
Mr. Sizemore: In the old case w'hich 've have stipulated
that the Court consider, the personal injury case, Mr. Giammittorio's case, and Mr. Dimond apparently areThe Court: That case has been on the record since when Y
Mr. Sizemore: Well, since at least last March or beyond,
but here is the circumstance I wanted to bring to Your Honor's attention this morning. This suit was filed by Mr. Dimond
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and lVIr. Giammittorio. l\fr. Giammittorio is not here today
and I understand will not be here today and he is the party
who represented the injured plaintiff who has the judgment,
whereas lVIr. Dimond previously represented the carrier defendant.
The Court: Do you want me to summon 1\ir. Giammittorio
to appear?
~Ir. Sizemore: No, but whatThe Court: This gentlmnen wasn't here either but he is
here this morning.
M:r. Sizemore: · W'hat we are attempting to ascertain is
what interest Mrs. Saccio has in this and wl1at interest Government Employees has and if Government Empage 51 r ployees have an interest in this action, whether the
pleadings are in1proper.
Up to this time, we had been under the impression that 1\fr.
Giammittorio was counsel for Miss Saccio and l\Ir. Dimond
was also counsel for Miss Saccio, in the picture to make sure
that Government Employees didn't get stuck with anything
under this action here.
Now, it appears that Mr. Dhnond alone is here and having
been prior counsel in this case for Government Employees,
I think that we are entitled, at this point, to ascertain 'vhat
the interest of that company is, and if it has an interest,
whether they l1ave an interest and whether they are properly
lJefore tl1e Court.
The Court: Perhaps Mr. Dimond is here to make certain
that Government Employees doesn't get stuck in this case.
Suppose he was? Would that be a road block to trying the
case?
'
Mr. Sizemore: 1\fr. 1\filler has pointed out earlier that if
there is an interest here by Government Employees, we come
up with the question of whether it may maintain the theory
of this accident.
.
If Your Honor please, we object to the 1\{otion for J udgment. The Motion for Judgment, as :filed here, sets forth that
1\fiss Saccio had obtained this prior judgment and that it
remained unpaid and unsatisfied, in toto.
We filed Grounds of Defense in which we stated,
page 52 r first of all, that it does not state a cause of action
for which relief may be granted; and secondly, we
are not advised as to the matters set fortl1 in paragraphs 1
through 7 inclusive and if 1· through 7 include the allegation
that there is this judgment and it remains unpaid in the sum
of $14,000; if we come here with the situation where Mr.
Giammittorio is no longer counsel for the plaintiff, doesn't
show up, we ·wonder whether 1\fiss Saccio is the only party in

48

Supren1e Court of Appeals of Virginia

interest or isn't; and if she isn't and if Government Employees Insurance is a party in interest, then the pleadingsThe Court: I have a vague recollection that we have a rule
provided for taking depositions of plaintiffs and that we have
a new section of the Code, not too new, providing for request
for a~missions, neither of which has been used.
The case was filed in February 1961 and I don't know when,
but there was a demurrer, and I don't know what happened
to that, but the Grounds of Defense were filed in October 1961.
If you gentlemen didn't know, and wished to ascertain that
information, means was provided by which it could be obtained, but it doesn't make any difference.
What I a1n confronted with is the trial of a case that has
been set down on a certain issue to be tried. It isn't customary
to demand, at a trial, where some doubt exists in the mind of
the party as to what the section is.
Mr. Sizemore: Do I understand that vour Ronpage 53 ~ or's ruling is that the Court will not in"'quire into
the interest of any party other than the named
plaintiff, at this time, sir~
Mr. Dimond: I don't see that the Court has to.
The Court: I thought that was shown by the judgment in
the other case.
Mr. Dimond: It is admitted for the purpose of this case.
In the pre-trial statement, it is the order of the Court-it
says "It is stipulated that on September 21, judgment was
entered in Circuit Court, Arlington County, awarding Mary
Anne Saccio judgment against Ronnie Gene Smith for injuries as a result of this certain accident; that execution was
issued on said judgment and returned unsatisfied and judgment remains unsatisfied.''
}.{r. Sizemore: Certainly it is admitted. That is a public
record. Nobody denies that, but the question we raise now
is whether any other party has an interest in this judgment
or has acquired an interest in it.
The Court: Why didn't you use the recourse provided, to
obtain that information?
Mr. Sizemore: It is just beginning to come to our attention that somebody else may have an interest.
The Court: You didn't have any theory?
Mr. Sizemore: As I told Your Honor earlier, I assumed,
up to this point, that 1\tir. Dimond was going through the case
for the purposepage 54 ~ The Court: It is too late for that now·. If I am
wrong, I will he corrected.
1\fr. Din1ond: I would like to clarify the record on this
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business that this morning was the first notice these people
had. Before the trial of the original case, I negotiated with
Mr. Sizemore. Mr. G~ammittorio negotiated with Mr. Sizemore. Mr. Echols negotiated with Mr. Sizemore. He knew
exactly what the interest of every part in this case was and
an attempt was made to settle this case before it went to trial.
Virginia Farn1 Bureau was, back in September of 1960,
fully aware of the circumstances that were involved; in fact,
they wrote letters to Mr. Echols, urging him to go on and
make application under the Uninsured 1\lotorist Act. These
people aren't coming in this morning cold. They know as
much as I do, and Mr. Sizemore followed the case from the
day the accident occurred or the suit was filed in the original
case, up until now, and any representation here that this
morning was the :first they ever had any discussion of this is
purely a misrepresentation.
Mr. Sizemore: I was aware of 1\{r. :Oimond 's position in
this case but the issue we are going into is: Since entry of
judgment in this case has his client paid anything on the
judgment~

The Court : That is my question. Why didn't you find
that out at the appropriate time, before you came
page 55 r here to have a case tried. I sent other people out
because I wasn't able to hear them. I think it is
sort of a.n imposition on the Court, gentlemen, to be quite
frank with you and I don't appreciate it.
I have ruled that it is out.
Mr. Sizemore: Note our exception.
The Court : I will note your exception.
Mr. Sizemore: Now, going on to the matter which we had
prior to the motion, if Your Honor please, 1\fr. Dimond cites
the case of O'Cowner v. Aetn.a, Casualty Ins-u.ramce, photocopy of which you have before you, and I think Your Honor,
in an earlier comment on some of the language of the Court,
touched on the very point we have here in this case.
In the last· two paragraphs, the Court said that there is no
right to rescind the assigned risk policy; tha.t does not mean
that the carrier is deprived of all reasonable redress against
the insured who misrepresented material facts, in order to
obtain coverage.
''Since the plan expressly provided for cancelation, under
these circumstances, the effect of the plan is to enforce upon
the insured the necessity to discover fraud at the earliest
possible moment before an accident occurs and the rights
of innocent third parties have intervened, in this respect the
plan merely reflected the oft-repeated legislative recognition
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that liability insurance is not concerned solely
with the insured and his insurers.
''Aetna did, in this case, actually conduct an
early investigation of O'Conner and if that investigation had
been performed properly, the insured's misrepresentations
would have been discovered and Aetna could have cancelled,
pursuant to Section 18 of the plan, long· before the Hamiltons
were injured.
''vVhile therefore Aetna may ultilnately be held on a policy
obtained by fraud, its liability is, in a very real sense, attributable to its own fault, and the true beneficiary is not the
wrong-doer, but his innocent victims.''
"'\Yhat the Court is saying there is, very briefly, this: that
if a company exercises diligence in investigating a misrepresentation or a fraud, or some other misrepresentation, by
a half-hour, by the insured which comes before it, and if it
uses due diligence in taking steps to find out the matter, in
one form or ·another, it is not deprived of any reasonableThe Court: R.ight to cancel f Its right to cancel?
1\tir. Sizemore: Now then, we will go from that, Your
Honor, and we come to tlw very point of this case: ''Nor is
the company deprived of its right, by reason of a fraud being
committed on it, to cancel the policy ab initio."
The Court: Cancel ab initio f You won't find that in Webster 's. You void, you cancel it. It never existed.
page 57 r you can't cancel something that never existed. you
cancel an existing right.
J\IIr. Sizemore: When you go to Section 9 of the present
assigned risk plan, you find in the third paragraph of Section
9 ''a risk shall not be entitled to insurance nor shall any
subscriber be required to afford or continue insurance, under
the following circumstances,'' and then they list an assortment of circumstances.
Now this Act may not be read, as Mr. Dimond did a few
minutes ago, solely in tl1e light of Section 18 only. You have
to take the Act as a whole. The Act clearly recognizes, by
tl1at language, that a. risk who is sent to the insurance company and placed with the company, is not something that the
con1pany has to accept or has to continue, if the party is not
entitled to the ·coverage.
As I indicated to Your Honor, in my opening statement,
our evidence ·will disclose, in this case, that under the eligibility provisions of this Act, and under the terms of the
policy, the policy in paragraph 24, provides that by acceptance of this policy, the named insured agreed that statements and declarations were true and the policy is issued in
reliance npon the truth of such representations and the policy
page 56

~
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embodied all existing acts between himself and the company
or any act relative to the insurance.
If you read the entire section in light of all parapage 58 ~ graphs of this act and, the provisions of the policy,
I say to Your Honor that, under paragraph 9 of
this act, it shows quite clearly that if a party is not entitled
to insurance, the company does not have to consider him as
an assigned insured, and paragraph 4 of the policy states
that tl1e written application is something upon which the
policy is issued, issued in reliance upon the truth of such· representations. If the representations are not true, if the party
docs not, as our evidence will disclose in this case, qualify
for coverage, then the policy was never properly issued and
he was never properly covered.
The Court: I don't think that is "rhat paragraph 9 says.
The language that you just read says it shall not be required
to afford insurance if it is shown that anyone of these things
are true. Then it goes on to say ''shall not be entitled-required to continue insurance.'' That is where the cancelation comes in, doesn't it Y
Mr. Sizemore: Under the first line of the paragraph it
says ''a risk shall not be entitled to insurance.''
The Court: That is right.
Mr. Sizemore : Even if we take Your Honor's proposition
that if you issued it to him, the situation is changed. We go
then to the next point under this act. There is an appeal right
to the Board of Governors of the Assigned Risk Plan.
The Court: And cancellation?
page 59 ~ Mr. Sizemore: It isn't just cancelled for any
act that may occur.
The Court: What paragraph is that that says soY Denied
insurance, or given notice of cancellation T Insurance was issued. It wasn't denied, so the only thing he has left is appeal
from Notice of Cancellation.
Mr. Sizemore: So this policy, under the language of the
Notice of Cancellation-the language used was ''cancelled as
not taken'' so that when the company issued the Notice of
Cancellation here, and the notice containing the language
'' cancelled as not taken'' and typed on the notice was notice
to the party Smith of his appeal rights under this act.
Then Smith failed to exercise his appeal rights. He left
the 90 day period elapse during the latter part of whichThe Court: He bad 90 days 1
Mr. Sizemore: Ninety days from November 6.
The Court: But when 'vas the notice given to him T
Mr. Sizemore: On December 27, I believe, or 29.
The Court: That is right. He didn't have 90 days.
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~Ir. Sizemore: He had at least more than 30 days during
which time he did, as the· evidence will disclose a little later,
employ an attorney within a matter of a few days, a week,
after he had received his Notice of Cancellation.
We believe that, when Smith took the policy, he
page 60 r became a subscriber to the assigned risk plan as is
the company an assigned risk.
The Court: Let me ask you something else, while you are
talking about that. Your company, as I understand, is any
question that the SR-21 was filed'
Mr. Sizemore: Sr-21 was filed prior to the time. That
is a fact.
The Court: Isn't that what the legislature had in mind
when they amended that act?
Mr. Dimond: We will stipulate it can be introduced.
The Court: The original act didn't provide for anything
except filing. T·he amended act provides that you are given
60 days in which to file the SR-21 and a written notice that
the policy was or 'vas not applicable to liability at that time.
In other words, the company has 60 days in which to conduct investigation to determine whether or not they are liable
under the policy and, if they are not, they notify the Director
of the Division of ~Iotor Vehicles. Filing the SR-21-presumably it didn't appear under the requirements of the act
as amended whicl1 appears to be the intention of the legislature was that the company should have that period of time
in which to determine whether the very questions that you are
raising now, to determine or not there had been fraud and
misrepresentation, whether there was coverage, whether you
wanted to deny coverage-that is what, it seems
page 61 r to :me, the language means.
1\fr. Dimond: We have stipulated that the
statement from 1\fr. Riggin, along with the copy of SR-21 and
letters with respect thereto, could be introduced.
The Court : As whose exhibit?
1\fr. Dimond: As my exhibit. I was holding those for the
time being, to pass first on the question of the interpretation
of the plan.
At this time, I will introduce the SR-21 and extend my motion to the point that the Virginia Farm Bureau Insurance
Company, having filed a 8~21 on December 7, 1959, within
60 days, and not having withdrawn the SR-21 within 90 days
thereafter, ·whicl1 the Motor Vehicle Commissioner gives to
companies to withdraw, as evidenced by Mr. Riggin's letter
to the company, they having- failed to withdraw, they are
bound by the risk, and even if it should be determined that
the Virginia assigiled risk plan is not to be interpreted in
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the manner in which I presented to the Court, in any event,
the filing of the SR-21 precludes the defendant carrier from
denying liability after the risk has been established and after
the loss has arisen.
1\fr. Sizen1ore: We stipulated those record from the Division of lVIotor Vehicles may be admitted without formal
proof and without the necessity of bringing somebody up
from Richmond to prove it.
page 62 ~ If you have finished all your comment on the
SR-21, I would like to review the rna tter of Maryland Gamwlty lnrStt.ran.ce v. Aetna CompfliWJj on this question,
191 Virginia 225.
The facts briefly in this case were that there was a bus
strike in the City of Danville and, during the course of the
strike, a party 1wured by Maryland Casualty, named Perkins, was transporting, at the instance of Dam River Mills,
certain employees at the rate of six cents a mile for overtime,
in order to provide employees 'vith transportation during the
bus strike, he having been insured by Maryland Casualty
Company.
He was in an accident and one of his passengers was injured. She sued him and secured judgment against him for
some $3,000 which Maryland Casualty paid. Maryland Casualty had, at the beginning of the case, filed an SR-21 with
the Division of Motor Vehicles. It was discovered much later
that Dam R.iver ~fills had a policy with Aetna, which policy
would cover employees' transportation under circumstances
such as these. The Court said,- in this connection "~faryland
now contends that its policy does not include Perkins in its
coverage and that its contrary representation to the Motor
·vehicle Commissioner '\rasa clerical error and did not enlarge
its coverage so that it included Perkins.
"1\faryland will not now be heard to say that its policy
does not cover Perkins' liability to Mrs. Walker.
page 63 r The reasons already g-iven for this conclusion may
he summarized as follows:
"(1) Maryland's own representative construed its coverage to include Perkins. They acquiesced in the same construction placed upon the policy by Mr. Talbott and Dam River
~fills.

"(2) It did not. notify Dam River Mills or Perkins of
chang-e in the construction of the policy.
"(3) Perkins relied upon tl1e assurance g-iven him that he
was protected and took no steps, independent of Maryland,
to defend the claim 1\frs. 'Valker asserted against him.
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'' (4) The Motor Vehicle Commissioner acted on Maryland's assurance that its policy covered Perkins and did not
suspend his operators' license and registration certificate and
registration plates of his automobile, as the Commissioner
would have done, if such assurance had Iiot been given him.
'' (5) Maryland did not inform either Dam River Mills
or Perkins that it had reached the conclusion that its contractual obligation did not include protection to Perkins and
continued to defend the Mary Walker action as though Perkins was the assured under its policy."
In the case before ·Your Honor, the facts and circumstances
including some of the stipulations we already have are diametrically opposite from this. The Court ruled that the company
could not deny its obligation by the filing of SR-21
page 64 ~ -the opposite in this case.
The Court: Not opposite; they just weren't
covered. Isn't that right? Maybe I didn't listen correctly.
Perhaps I need some lunch. I thought they gave reasons why
they were bound but didn't give any additional reason or
reasons why they .weren't.
Perhaps I had better read the case.
I assume from that case you referred to the statute in Virginia and to the action of tl1e Virginia Legislature in amending that act to give the insurance company 60 days in which
to determine whether or not they were going to file the form
and to say they were liable or whether they were going to say
that they were not liable and this form was filed. That has
a policy number. It was filed December 7, 1959 and, so far as
I know-of course admittedly, we have had no evidence in
this case on it-so far as I know, they didn't revoke plates or
registration, or anything in this case, because this was filed.
Mr. Dimond: The last letter from Mr. Riggin points that
out, if your Honor please.
The Court: Then on_ Septen1ber 15, 1960, almost a year
later, the company writes and says that they were mistaken,
or rather that they didn't think they were bound because of
these wrongful acts of the applicant for the insurance, the
person to whom the insurance was issued, and they
page 65 ~ state that they had cancelled it then and returned
the premium. They said they cancelled it as not
taking effect at the date of issuance.
Then they say "Before the facts were uncovered, we filed
SR-21 '' and that they formally withdraw the SR-21 effective
December 15; and in addition to cancelling the policy ab initio,
they cancelled the form SR-21 ab i'nlitio.
Mr. R.iggin writes back and says that it was approved and
acknowledgement thereof returned on January 25, 1960. The

Va. Farm Bureau Mutual Ins. v. Mary Anne Saccio

55

90 dayd period, during which this Division could act has
long since passed, and we cannot permit the withdrawal.
I would like to urge you gentlemen the company is raising
a lot of defenses but it seems that, from the inception of the
case, and this isn't an equity case, it is true, but from the
inception of this case, they have an application and if any
investigation was ca.lled for under ~hese assigned risks, I
don't know whether it is or not-that is a matter for the company to determine, I suppose.
Apparently none was conducted. That covers the New
York Aetna case. It says one was made but improperly made.
They issue a policy. And an accident occurs, and a person is
injured by the automobile which was insured. The person recovers the judgment against the defendants. The company
denies liability but, subsequent to the accident, given by the
statute 60 days in which to make an investigation
pag·e 66 ~ to determine whether or not they were liable on
the policy, they filed a SR-21 from whic.h the Division of }.fotor Vehicles relies and does not then revoke the
driving privileges or plates and registration of the o'vner.
It was filed December 7. In January 1960 and subsequently
in September 1960, the insurance company acquiesced to the
fact that the applicant had perpetrated a fraud, and the Division of }.fotor Vehicles was inclined to permit the withdrawal, under those circumstances.
Then we come into the trial of the case here, after the case
has been set up and a Plea of abatement filed and denied by
the Court: we have a pre-trial stipulation to the admission
of documents of fact, and so forth and so on. Then we come
to trial on the issues tha.t are set up in the pre-trial order
which would be normally tried, and we are confronted with
the arg'Ument no'v as to whether or not we have a proper
plaintiff and proper defendants, and how can we proceed, if
we don't know who should be the plaintiff and who should be
the defendant.
It occurs to the Court that this delay or delinquency or
whatever reflects criticism and seems to be habit-forming.
I didn't mean to interrupt you too n1uch but I wanted to
impose the question about financial responsibility because I
think it is very pertinent in this case. It seems to me, and
I will answer it if you wish, that the company who
page 67 ~ writes a policy of insurance covers an automobile.
Subsequently there is an accident and a form was
filed pursuant to the statute which gives them 60 days to find
out w·hat notice they should give to the Director of 1\tiotor
Vehicles and thev do it.
·
Then almost a'year later they say they are not liable, and
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it is just a pattern. It would be true in cases where they
made use of the vehicles provided for them, for their own
protection. They don't do that. I don't see why we should
consider it.
If you see smne good reason why we should, I would be
glad to hear it after lunch.
As I say, gentlemen, I don't claim to be infallible or one
who doesn't make mistakes because a man who doesn't make
mistakes doesn't try very hard, so I am always subjecf to
correction; certainly subject to correction by the Court of
Appeals, but I never have yet, after reading their opinions,
felt, continued to insist that I was right and they were wrong.
They have pretty good judges down there. They cmne pretty
close to being right.
\V e make mistakes because, in the early part of the trial,
in a situation like this, where matters come up which tl1e
Court is totally unprepared for and has never been presented
with before, we have to make rulings that sometin1es are not
hastily made but made without long consideration.
I am going to recess until1 :30, gentlemen, and I
page 68 ~ will be glad to hear any further argument that you
have. }.fr. Dhnond made a ~lotion for Summary
Judgment.

page 69
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The Court: Have you seen this case, State Farm Mutual,
June 11, 1962?
M:r. Dimond: vVbat are the facts?
The Court: I haven't finished reading it.
~:Ir. Sizemore: We have stipulated this may be read in
tbe record. We want to submit the file as our next numbered
exhibit and in lieu of the original, I ask that we be allowed
to photocopy it at defendant's expense, all matters in this
file, to be filed in the record in the pending matter.
Mr. Dimond: I have read the case and it is not applicable
to the case we have at band. This case is decided on the provisions of the ordinary voluntary policy and is not an assignment.
SR-21 wasn't involved. I don't argue with the
page 70 ~ case. I think it is correct law of Virginia, as far
as it goes, but it is not ·the case that we have heve
here.
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The Court has held the same thing in many other cases
involving· the same type of representation. Here we have a
case readily distinguishable from that in the previous cases.
The Court: I don't believe 1\!Ir. Sizen1ore has argued it yet.
He handed it up for n1e to read.
Mr. Sizemore: I haven't commented on it yet. Do you
have in the record my previous request to the Court that we
submit the following law 7530 as our next numbered exhibit,
and the Clerk is requested to photocopy it at the expense of
the defendant and place such in the record in this cause.
The Court: That should be marked as Defendant's Exhibit No. 3 and the contents of that .file. I don't propose to
mark this one.
We will make a memorandum that, at such time as the
photostatic copies are available, we will put them in the file
in this case. It should be nwrked as Def&~ulant's No.3.
Do you gentlemen want to continue with your argument on
this?
~{r. Sizemore: I would like to make some additional comnlents, if Your Honor please. I would like to submit to Your
Honor the case of Royal ln.denmity v. Hook, 155 Virginia
156-157 South East 414, involving action against an indemnity company, an automobile insurance company,
page 71 ~ which involved liability in case of an accident.
This car was driven by an employee of a former
employer of the owner, with the knowledge and consent of
the owner and his mother who was named as owner in the
policy. The automobile had been purchased by a party named
Goad to deliver groceries for his employer Rosser. And after
leaving Rosser's employment, left the car with Rosser to be
used bv Rosser and Rosser was to make future instalm-ent
payments.
No change was made in the title application on the insurance, the named insured; and it was during the life-time of
this unusual and loose arrangement that the accident occurred
and Goad was an infant, at the time of the accident.
The statement in the application for the insurance policy,
in the case of Royal lnde'fl'lllllity v. Hook, as in the case before
Your Honor, are warranted by tlte applicant to be true. The
Court stated that the principle here involved a misrepresentation as to ownership versus party insured and the ownership
and party insured were known to the insurance company in
the Hook case, whereas in this case before Your Honor, tl1ey
were not known when the policy was issued; and in the Hook
case, the Court said that the company would be estopped to
use that as a defense for determination of the policy because
of the fact of fictitious ownership and ownership actually in
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one person versus registry in another was known to the company; whereas with the case before Your Honor, the matter
was never known to the company until after this
page 72 ~ accident occurred and then when they started investigating the accident.
Another case I would like to cite is Stone v. Nationwide,
199 Virginia 130 97th South Eae.t 2d 759.
In that case, Stone was injured in an accident involving a
car and recovered judgment for $12,000 against Goodwin for
personal injuries.
Nationwide issued a policy covering the car while being
operated by the defendant, the car's then owner, 1\fartha
Olson or anyone driving with Olson's consent.
Subsequent. to the accident in which Mrs. Stone was injured, Goodwin sued the company for the sum she had to pay
for property damage arising out of the collision, and the
company successfully defended the case by proving· that Goodwin bought the car on .August 28 and therefore on August 29,
when the accident occurred, he was not the insured.
The Court held that, under Section 38.38, a person driving
the motor vehicle with the registered owner's consent 1 express or implied is made an interested party, but the Court,
in reviewing the matter, stated that the provision which gave
the injured person the right to sue the insured, did not enlarge or extend the insured liability but only permitted the
injured person t~ succeed to the insured rights against the
insurer.
Now, that is the very point we come to in this
page 73 ~ case. 1\Hss Saccio, who Dimond represents, stands
in the shoes of Edward Ray Smith. Edward Ray
Smith had procured a policy under the provisions I have outlined to Your Ifonor in the application. She succeeds to no
higher right, notwithstanding the filing of the SR-21, and
I will comment in a few minutes on the effect of that, as far as
that matter is eoncerned. She stands in the same position
that Edward Ray Smith stood in, during the entire matter.
If the policy was not effective as to him, it is not as to her.
If he was not eligible, by reason of misrepresentation, in the
application, and was not eligible by reason of prior traffic
records of himself or his driver, if he failed to meet the test
of eligibility, tl1en no policy ex.isted; then she stands in no
better position.
By fhe same token, if you take the other side of the coin,
ancl maintain the position, as we do, that the company applied
to the Bureau for cancellation of this policy. Whether jts reasons be good or bad, the members of the assigned risk -plan
operate under the supervision of and with the approval in all
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of its programs of the Insurance _Commissioner of the State,
which officer is under the State Corporation Commission.
If this company applied to the agent administering the
assigned risk plan and obtained the cancellation, pursuant to
procedure approved by the State, and permitted
page 74 ~ by the State, and if no appeal rights of an administrative nature were exercised or exhausted
by tl1e insured, whether the reasons of the insurance company
were good or bad, we are still faced with this final order of
cancellation by the administrative agency.
Now, whether we take it from the standpoint of the insurance policy being of no effect, because of lack of eligibility
by Smith, or whether you take it from the standpoint of a
final administrative cancellation from which there is no appeal, Miss Saccio is in no better position than Smith was in.
It cannot be argued or said, as Mr. Dimond has indicated
on two or three occasions, that she was not a party to this
transaction.
The Court says quite clearly that the injured party stands
in the shoes of the insured. The injured party can only rise
as far as the insured does.
Now, to say in this case that this defendant may not cancel
a policy under the assigned risk plan which is administered
by the Insurance Commissioner, is to toss out the window
the entire program for assigned risk insurance in Virginia,
both of which are under the supervision of the State Government.
The Court: I don't think there has been any contention
it has been cancelled.
~fr. Sizemore: The position we are taking is
page 75 ~ that it was cancelled as of the date taken, cancelled as not taken, so when I talk about the termination of it, I refer to the particular notice and order
entered in this case.
The Court: Does the Administrator have the right to do
smnething contrary to the regulation?
1\'Ir. Sizemore: No, if Your Honor please.
The Court: Does that make it right, if he does something
that isn't provided for in the plan?
~Ir. Sizemore : The plan provides that if the Administrator gives his consent to the proposed cancellation of a policy,
and if the insured objects to the company's actions for which
they have to obtain the Administrator's approval, he mavthat is, the insured may-appeal to the Board of Govern.ors
wbo will then hear tl1e n1atter and determine wl1ether the
insurance carrier was right in c&nellin,q the policy, and
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whether the Administrator was acting properly when he gave
consent to do it, or whether he was acting improperly.
So that this is not a dictatorial program under the Administrator. The Administrator can, on application of the carrier,
tell them he thinks that their basis for taking the cancellation or termination may be permitted, but there is an appeal
from it.
I would also like to cite Ampy v. Metropolitwn Casualty,
200 Virginia 396-105 South East 2d 839.
pag·e 76 ~ In that case, Ampy recovered judgnwnt for property damage to his car as a result of collision
with a car driven by Tolman and there 'vas a policy alleged to
cover tl1e situation.
When the defendant did not pay on the policy, the prior
plaintiff sued Metropolitan on the policy. The defense 'vas
that the company's general agent cancelled the policy on
non-payment of premiums prior to the collision.
The Court held again in that case that Ampy's rights rose
no higher than those of the insured in whose shoes he stood,
and he could have no rights under the policy, if it had been
effectively cancelled, so we come to the same question, right
back here at this case. The question is : Was this policy
terminated effectively?
If it was terminated effectively, l\fiss Saccio has no rights,
no position whatsoever, insofar as this defendant is concerned.
Now Your Honor raised the question first this morning of
the SR-21. At that point, the issue came into the picture for
the first time. I cited to you, at that time, the case of MarylaU
Casualty v. Aetna., which Your Honor indicated you would
like to read thereafter, before passing any further comment
on it.
I would like to refer again to that case and to say to Your
Honor that, upon revie'v at noon of the language of
page 77 ~ the Supreme Court, there it is very obvious, at
page 234 that the Court said, from its language,
"If Maryland Casualty, notwithstanding the passage of 30,
60, 90 or 120 days or more, notwithstanding all of the time
involved, if Maryland Casualty had done any one of the five
things that it didn't do, or had counteracted any one of five
acts of conduct here, we might look at it differently.''
In this case, they say that Maryland Casualty did not notify
Dam River Mills or the plaintiff Perkins or the defendant,
or anybody of its chan~e in the construction of the policy as to
whether, under the SR-21 it covered. In this case. there is an
entirely different situation. All parties concerned. Miss Saccio, the Smiths, Government Employees and Mr. Dimond and
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all other parties were notified that Virginia Farm Bureau
was not going to participate in this case, did not feel it was
responsible.
They go on to cite here that 1\{aryland Casualty's own representative construed its coverage to include Perkins. They
acquiesce in the same conclusion placed on it by Dan River
Mills' policy. They went in and defended the case.
As Mr. Dimond conceded this morning, we were negotiating
the settlement of the personal injury case before Your lionor.
There was a disag·reement between the parties as to the position of 'Tirginia Farm Bureau. He has conceded that in the
record. We have refused to con1e in and defend the
page 78 ~ case, declined to pay the judgment in any form, and
all five reasons which this Court cited here as to
the 1\{aryland case were denied effect in the SR-21, are nullified in the case before Your Honor.
I subn1it to you that, so far as SR-21 is concerned on its
face, on the record, it is not an absolute and final and conclusive document as to insurance. It is on the record administratively and for security reasons only, as it appeared
under the statute requirements.
The statute starts out reading that if, within 30 days or not
less than 30 days, and ·not more than 90 days after receipt by
the Commissioner of 1\Iotor Vehicles of a notice of an accident
which resulted in bodily injury or damage, the Commissioner
shall forthwith suspend the operator's license of any person
operating a vehicle unless and until such operator furnishes,
immediately furnishes security sufficient in the judgment of
the Commissioner to satisfy any judgment.
It is an administrative remedy. It is a financial security
remedy and, as Your Honor well knows, the Code provides
that you put up a bond, put up cash sometimes put up real
property as collateral or file tl1e SR-21, and if I may refer to
this issue which is not particularly in this case-certainly at
any time after an SR-21 is :filed, if it has been on record a
month, six months, a year or what, if thereafter another defense under the policy comes up, such as lack of
page 79 r cooperation, failure to report an accident, or any
other defense for whicl1 there may be grounds, the
insurance company is certainly not then, and under those
circumatances, he is estopped from taking whatever steps it
mav to dissociate from coverage.
The same thing apnlies in this case, I think, as we reviewed
for Your Honor earlier this morning; when this application
came in to Virginia Farm Bureau, they had to ac.t on and
,
issue tlw policy in two days.
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Two days is not any time to investigate any party, and
also, as we ·have also indicated earlier, just as soon as an accident occurred, as soon as there was any occasion to even
determine anything about this matter-and remember, this
accident occurred 25 days after the policy was issued-the
first time there was any occasion to even thimg about the
matter, these facts were discovered and promptly a notice of
cancellation was issued.
We submit to Your Honor, as indicated earlier, the rights
of Miss Saccio cannot rise above the rights of Edward Ray
Smith.
page 80 ~ Edward Ray Smith cannot, by his conduct permit himself to say that he has a valid or ever had
a valid insurance policy, and to permit Miss Saccio to recover
on this policy against this company is to permit her to take
advantage financially of the statements of a perjurer who has
perjured himself five or six times in the application and defrauded the company in obtaining even existence physically
into his possession, and I say to Your Honor that this policy
should be declared terminated as never taken, just as the
Order Of Termination provides, and discharge the company
from any liability or possible liability on it.
Thank you, sir.
lJ
J\IIr. Dimond: I would like to reply briefly to Mr. Sizenlore 's argument. T·here is no argument that, in the normal
course of events, with respect to the normal automobile
liability insurance policy that is procured on the open market,
that an injured person stands no higher than the insured himself.
There is no argument, in the Royal Indemnity or Ampy
case that, in every case in. Virginia, where the company is
recognized as having a right to void the policy, not cancel
it, void it, because of fraud in the procurement, it is because
of a right that existed because of the common law relationship between the parties; that if a eon tract is procured by
fraud, it can be avoided. Now, there is no argument with those
cases whatsoever.
Getting down to what we have at hand, and just
page 81 r as Mr. Sizemore says, the question is : 'Vas this
policy effectively cancelled? It wasn't cancelled.
It was voided.
Now, they have their own little plan under which they is.:
sued the policy. I direct Your Honor's attention to general
instructions. These are the instructions to the man who is
writing the policy, taking the application from the unfortunate-who has to ~o to this plan, and it says ''The Virginia automobile assigned risk plan is making every effort to process
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applications without delay. Producers are requested to use
extreme care, making certain that each question is carefully ·
and completely answered.'' Now here they are directing· them- ·
selves to the application. They say ''if the applicant cannot
remember all these details, he should obtain a copy of his record from the Division of l\1:otor Vehicles'' and then they go
on to say, to tell their producers of record, the one 'vho is
taking the application: ''Each applicant should clearly understand tha.t the assigned risk application is a sworn statement and that incorrect or incomplete answers may cause termination of the assig'!lment which would cause the applicant
to be ineligible under the plan for one year.''
They themselves, in their instructions to their agent, don't
tell them ''tell the man if they have answers that are not
complete, this policy is going to be void.''
They tell him to tell the man when 11e gives this application,
that if it is not correct, upon finding out that the
page 82 ~ information is not correct, his policy is going to be
terminated. It is going to be cancelled. That is
the wordage tha.t they use throughout this plan.
Under the conditions of cancellation, they talk about cancellation and termination; not voiding, not rescinding.
In the Maryla-nd Ca-sualty v. Aetna case, there is a
strong dissenting opinion in that case with respect to whether
or not the filing of the SR.21 did, in fact, or should have been
considered as an estoppel, but it must be remembered that that
case, and SR21 that was filed there was filed under the old
statute requiring filing. That was 46.438 enacted in 1946, carried into the 1950 Code.
All that was required there was that, upon receipt of notice
of accident, the insurance carrier or surety company which
issued the policy or bond shall furnish, for filing with the
Commissioner, a written notice that the policy or bond was
in effect, at the time the accident occurred.
Now, compare that with the present statute-strike that,
for just a moment.
It is easy to see that a policy can be in effect, as was this
policy, and perhaps there would be some reason for denying
coverage, because of fraud or misrepresentation, but the
policy, at the time the accident occurred, had not yet been
cancelled. No action bad been taken on it. It was in effect,
so that when the company certified this, that is all.
page 83 ~ they were doing, was certifying that, at the time
an accident occurred, there was a policy from such
and such to such and such a date and it was in effect and
nothing had been done. That is all they were required to do.
Now, in 1958, that portion of the Code was revised, 46.1-451
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it is now after the revision of the complete 1\i.otor Vehicle
Code, and it requires that upon 1·eceipt of notice, the insurance company or surety c~mpany which issued the policy or
bond shall determine whether or not the policy or bond was
applicable to liability, not that it was in effect, but was it
applicable to this liability, if any there was, as to named insured, and any other person using the automobile, resulting
from the accident, thereupon and not later than 60 days following the notice of the accident, the surety company shall
cause to be filed with the Commissioner, a written notice that
the policy or bond was or was not applicable to the liability,
if any there was.
Subsequently, when we compare the two statutes, you can
see the reasoning for it; that in one case, the original statute,
all they said was that for such and such a period, there was
a policy in effect, it had not yet been cancelled, terminated,
or anything else.
Here, they are not doing that. They have 60 days within
which to determine liability. The SR21 in this case was filed
December 7. It was on December 20 or 21 that
page 84 ~ the notice of cancellation which has been introduced that they had determined these facts supposedly and given notice of cancellation. It was within the
60 days and they could have and should have and under
the Code were required to notify the Commissioner of Motor
Vehicles.
Now, if they had done that, this driver would have had his
license suspended, his registration plates withdrawn, and
would have been required to post bond, security or cashno,v, their action in failing to withdraw it, removed this man
from the statute, from the financial responsibility act as is
pointed out under 46.1-450, w·here these people are not answerable to the Act, where they show they have insurance covering the liability, and I submit, if Your IIonor please, if the
legislative intent isn't clear, that once a company files the
SR21, certifying that there is liability, then the entire revision of the Motor Vehicle Code is being thwarted.
Clearly, the reason for the revision-first, they required
that before you register a vehicle in the State, you either
have to show an insurance policy in force, or you have to
pay the uninsured motorist premium.
Secondly, in order to enforce that, and aided to some extent by the revision, the duty of the insurance company, in
reporting-and incidentally, there is a fine of $50, if they
fail to report or did not report-now if Your Ronpage 85 ~ or please, on that basis, I think it is clear that first,
by their own provisions of the automobile assigned
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risk plan, this company cannot cancel or cannot void a policy
after a loss has occurred. They have to give 10 days notice
before the effective date. That is their rule. It is nobody
else's and 1\fr. Sizemore says Miss Saccio could rise no higher
than Mr. Smith. That is true. ~Ir. Smith had 10 days notice.
He was entitled to 10 days notice before they could cancel his
policy. That is what he was supposedly told, supposedly this
plan was explained to him, at the tin1e he made his application. At least, there is a certification, I believe, on the bottom
of his application, that the plan was explained to hhn. If it
was explained to him, it was explained that he would receive
10 days notice before any cancellation, for any reason.
So we are not asking that Miss Saccio rise higher than the
rights of Mr. Smith. His rig·hts are established. They are
established by this plan, and once an accident occurred, and
an injury resulted, this company is on the risk, and they
cannot defeat the risk by going back against Mr. Smith or
against J\tliss Saccio.
'Ve are entitled to judgment, I submit, Your Honor, to
granting the motion for summary judgment, both on the basis
of the interpretation of the Virginia automobile assigned risk
plan, that they did not effectively void the policy; and secondly, that they are estopped from declaring they
page 86 ~ did, by reason of the filing of the SR. 21.
The Court: It is pretty difficult, gentlemen, for
a Court of Justice, as it is sometimes called, to make a ruling in this case, especially under tl1is assigned risk plan.
The Court agrees, and perhaps is wrong·, but agrees that
the provisions of the members in this plan provide what has
been argued by Mr. Dimond, that is, that it provides for cancellation and the means for cancellation.
It provides who shall be eligible for this, and unfortunately,
they can't cover every contingency, I suppose, but they provide that a person who buys in good faith may be considered
in good faith, if he reports all information of a n1aterial nature and does not willfully make incorrect and misleading
statements.
ell, apparently to start off l1ere, tl1e situation is that
this application wasn't in good faith, but what troubles me
is that the lang·uage then says that. l1e shall not be entitled
to insurance. It says ''or to continue the insurance.''
Now that must be predicated on some means or method of
investigating the statements. There would be no purpose, it
seems to me, in puttin~ lang'Uage in here that a person shouldn't be required to continue insurance, except perhaps in some
instances 'vhere he had certain violations, subsequent to the
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policy-the cancellation-and I have to admit that I think
the cancellation means something that exists.
page 87 r You are dealing with giving notice that it no
longer exists; whereas here they say this was void
ab initioz was never in existence.
Now, 111 a cancellation for fraud or misrepresentation,
statements of fact in support of such cancellation shall be
furnished to the manager of the risk plan, except in the case
of cancellation for non-payment of premium, 10 days prior to
the filing date of cancellation. Then it proceeds with the
appeal period.
The person denied insurance or given notice of cancellation of insurance may appeal, shall have the right of appeal,
within 90 days from the date of rejection, to cancellation or
other action whieh may be appealed, and obviously of course
this cancellation-if you call it a cancellation-under this
plan, was retroactive.
That was done sometime the latter part of December, I believe. I am trying to find the date on that.
Mr. Sizen1ore: We will stipulate that was mailed on December 21.
The Court: Cancelled November 6. I don't argue with
you gentlemen at all, J\ir. Sizemore, that it seems to me a
pretty hard line for insurance companies to have someone, as
in this case that Judg-e Eggleston ruled on, make statements
in an application for insurance, to be accepted for that insurance and, by reason of the company being
page 88 r liable for llis actions, as as result of his actions-!
wouldn't l1ave any problem at all if I didn't have
the assigned plan. J think Judg-e Eggleston disposed of the
matter. He bas undoubtedlv said-cited the law which is a
correct statement of the principle of the law, as far as the
law is concerned.
In those cases, that has nothing to ao with the assigned
risk problem that the Court has in this case, whether or not
he had been talking about estoppel, whether or not a company is liable.
1\Ir. Sizemore: Under the proceedings applicable to this,
when the assigned .risk bureau sends the application such as
· Your Honor has as the first exhibit, to a company, as I understand it, the companys handle these on a rectro basis, so
when the agency handling the assigned risk plan determines
that Virginia Farm Bureau has not filled its quota in writing
assigned risk policies, they send the applic.ation to Virginia
Farm Bureau; within two working days from the receipt of
that application, the policy n1ust be issued. Now, of course,
the obvious penalty-
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The Court: The insurance company had better do something a bout that.
~Ir. Dimond : First of allMr. Sizemore : Could I finish, sir?
The opposite of the situation, or the affect, if they fail to
comply, is that complaint-not just complaint, but
pag-e 89 ~ review of the matter is made periodically by the
Insurance Commissioner and, as a matter of discipline, the company, if it either refuses to accept these assigned risk policies, it might come up for a question of review as to whether the company continues to do business in
Virginia, or if it is dilatory in issuing the policy within two
working days, it could come up for disciplinary action or
reprimand by the Insurance Commissioner.
The Court: Do you have any cases or any precedent for
this voiding ab initio?
Mr. Sizemore: We have, within the administrative office's
files in Richmond. I thought your Honor was going to ask
whether there was precedent of appeal from the Board of
Governors. I checked with the administrator and I understand no effort is on record there of any activity, to obtain appeal of a ruling of the Board of Governors to a Court, by an
assigned risk, but insofar as voiding it, from the date of beginning, that is a rather common practice, a rather frequent
practice among the records.
The Court: On the san1e grounds Y Misrepresentation or
fraud?
Mr. Sizemore: That is correct.
The Court: I went to a different school and when I read
the English lang"UageMr. Sizemore: We have the administrator of
page 90 ~ the Bureau who will testify in the case.
The Court : I would like to ask him some questions. I would like to get all this on the record.
Mr. Dimond: If Your Honor is ready to rule, I am ready
to listen. Frankly, I think we have just about stipulated as
much as we can g-et into the record.
The Court: "'W11at I am getting at: The matter is not, for
me, what the administrative agency does. That is not exactly
novel to the Court; what the rulings and thing-s of the administrator do. They issue letters of authority and then
they get into Court and they are told that is not binding;
tl1e~T have no ri~ht to do it, therefore, you are not exonerated
in doing something for which you may be penalized. It happens frequently.
So, relying on a rather weak reed in that procedure, I would
say that I find that the interpretation of the Administrator
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putting on something that is not there, since their interpretation of it, I am not inclined to agree with it.
I can't see voiding the opinion of J udg·e Eggleston in this
similar case. Now, I won't say "dissimilar." It is a similar
case, but certainly not an assigned risk.
I don't know, gentlemen, whether the insurance company
should bear the burden to pay a recovery of a case because of
the fact that it seems, albeit they had two days in which to
issue a policy, they then proceeded to keep their
page 91 ~ fingers crossed, and if there was no accident, they
didn't have to do anything further. If there was
an accident, they found the policy wasn't any good because
there was a misrepresentation. That doesn't seem to be
exactly right.
T·his form was filed with the Commissioner of Motor Vehicles on December 21. Sometime the latter part of that
month, or shortly thereafter, they ascertained there had been
fraud and the policy should not be enforceable against them,
and they wait until September of the next year before they
notify the Division of Motor ·vehicles that that is true. As I
pointed out earlier today, there has been a series of lapses,
delays, for which the only explanation appears to be in the
letterhead in which they said there was an administrative
oversight or administrative error.
How do you propose to pursue the matter here? It is a
very practical question, before I do anything. You have
asked for a judgment for $14,000. Do you mean just in accordance 'vith the judgment in this case'
Mr. Dimond: Yes, the judgment in the original case is for
$14,000 plus interest and the cost of that proceeding. I think
we are entitled to recover that.
The Court: There isn't any question of having to ascertain
damage.
Mr. Dimond: It is all in the record, from the date of that
judgment, the cost of that suit and the cost of this
page 92 ~ one, and the interest.
The Court : Only one case, gentlemen, has been
cited, so far as I know on this particular question. That is
the case cited in New York State, Aetna.
The only appellate authority that we have-there isn't any
difference, I am quite sure there isn't any difference in it,
bet,veen New York and that laid down by Chief Justice Eggleston in this case.
It is the question of whether the policy was obtained by
fraud, and whether or not it is material to the risk, and
whether it is in force and effect, and I don't believe that the
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Court in New York in ruling on that would have ruled any
different in that case than Justice Eggleston did.
We have a different situation. The only case we had was
the Aetna case. I am sorry, with all the citations and quotations, the Court said the question is one of first impression.
The question is: Does the New York automobile assigned
risk plan provide only for a prospective cancellation to abrogate the insurance, the common law right to insurance, the
one law set up in this case just decided.
The Court held that the contractural relationship with a
(J.,.arrier whose policy was issued through the assigned risk
plan, could not rescind the policy ab Vn.itio, but restricted the
policy from retroactive cancellation. It is practically a uniform law, gentlemen, identical in its provisions.
page 93 ~ I will grant your motion for sum1nary judgment. The question will be whether or not the
administrative plan will be passed on for 1ny benefit and
everyone else's benefit. That will be one way of getting an
answer.
Mr. Dimond: If Your Honor please, we have a second
question in there and if we do have to go the Court of Appeals,
we might as well get an answer on that, not only for the benefit
of this case, but it concerns SR21. Would you have any objection to including that in the order, as your ruling?
The Court: There is nothing in the order except that I
granted your motion for summary judgment.
Mr. Sizemore: In granting the motion for summary judgment, we rise again to the issue which plagued us all morning, namely, the question-and I think now is the time to
delve into the question of who the proper party in interest
is.
The Court: If I am not mistaken, it is Mary Ann Saccio,
plaintiff and that has been so since the suit was filed. No one
Questioned the status of plaintiff and now is not the time to
do it. Put anything in the record you want.
Mr. Sizemore: We do, at this time, question the status
of plaintiff and the question of whether or not Mary Ann
Saccio is the sole party in interest.
The Court: It is a question to be raised in the Court of
Appeals. It hasn't been raised in the Plea of Abatement or
any motion before the Court since February 1961,
page 94 ~ except at trial today on the merits and on the issue, and that is what we heard it on. You gentlemen may proceed to raise that as assignment of error. I
would be happy to have you do it.
1\rir. Sizemore: Let the record show our exception to the
ruling on the motion for summary judgment and subsequent
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issues, and Mr. l\Hller has a list of exceptions he would like
to place in the record at this time.
1\Ir. Dimond : When we get through a case, I do not believe
you ·are entitled to suddenly rise and start throwing exceptions into the record.
The Court: I assume he is excepting my granting the mo,tion of sum1nary judgment. He states the grounds for that.
Mr. l\Hller: That is what we were trying to do.
The Court: I don't want an exception to every ruling I
made in the case, because if he does that, I will see you later.
Go ahead and try your case.
lVIr. Miller: It is only fair to the Court to state the objections rather than putting them in the record later, as is
sometimes done.
Of course, I think the record shows that we have our witnesses here to tender our case to the Court, but the Court
has ruled, as a. matter of law, upon the situation and we object and make exception and the Court has overruled.
The Court: Let me stop you right there. I thought you
were going· to take exception to my granting the
pag·e 95 ~ motion for summary judgment. We can recess
now and :you can put it in writing·. Your exceptions are in the order that I entered in connection 'vitb the
Plea in Abatement.. They are already there.
1\{r. Miller: If the Court will let me, I think I want to
state further grounds to the exception to granting of the Motion for Summary Judgment, upon the ground that the evidence is insufficient to show· liability of the defendant to the
plaintiff or to the insured; exception upon the ground that
the evidence is uncontradicted that the policy issued to the
named insured, who was not the owner of the vehicle with
ability to grant permission to another, as he was no~ the
owner; and thus there was no coverage upon the ground that
the proper situation for summary judgment is not presented
as the record, at this time,. is not complete or all of the facts
resolved; upon the ground that the rights of the plaintiff
rise no higher than the insured whose rights have been cancelled ab initio pursuant to the Virginia automobile assigned
risk plan and who, under that plan, has made no appeal and
accepted the return premium; that
That question is determined and cannot be reopened here.
We take exception upon the ground that the statute requiring
the filing of the SR.21 and other action by carriers are not
part of the policies or laws governing same, but are regulatory
provisions of the Division of Motor Vehicles under the
licensing statutes and are not governing on contract rights
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between the insured and insurer; upon the ground that the
record shows an apparent fraud upon the defendant and that
the defendant has elected to rescind the contract
page 96 r ab i'lvitio, with the right to do so; upon the ground
that no basis for estoppel is shown; that no change
of position of the plaintiff or the insured has been established;
upon the ground that the insured has not exhausted his rights
of appeal under the Virginia Automobile Assigned Risk Plan
which are prerequisite to any action here; upon the g·round
that any failure to withdraw the SR21 or to give notice to the
Division of Motor Vehicles did not prevent the liability by
the carrier to the insured; upon the refusal of the Court to
require the disclosure-we have been into that-of the real
parties.
Upon the ground that the finding and judgment of the
Court is contrary to the law and the evidence, and the facts
of record and, in addition, upon the ground that the Motion
for Summary Judgment, under this situation, is not within
or proper under the rules, all of which we object and except,
upon the grounds stated.

•

•

•

•

•

The Court: He is prevailing at this time, gentlemen. I am
not predicting after this. I am a very bad prophet,
page 97 ~ with respect to that, so I would say this: Don't
forget about this number 7530, because as I understand it, they wish you to have it photostated.
I might ask you this, Mr. Sizemore, if you could come up
to the Bench for just a moment. There is a sort of a yellow
pad typed summary in here, from which Judge McCarthy
wrote a pre-trial order, a summarized statement. Do you
want to. copy this Y

•

•

•

•

•

A Copy-Teste :
H. G. TURNER, Clerk.
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