IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5801

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 27th day of NQvember, 1963.

ANNIE TURNER, ADMINISTRATRIX
OF THE ESTATE
OF JAMES TURNER, DECEASED,
Plaintiff in error,
agailnst

NORFOLK SOUTHERN RAILWAY
COMPANY, A CORPORATION,
Defendant in error.

From the Court of Law and Chancery of the City of Norfolk
Walter A. Page, Judge

Upon the petition of Annie Turner, Administratrix of the
estate of James Turner, deceased, a writ of error is awarded
her to a judgment rendered by the Court of Law and Chancery
of the City of Norfolk on the 17th day of July, 1963, in a
certain motion for judgment then therein depending whereiu
the said petitioner was plaintiff and Norfolk Southern Railway
Compauy was defendant; no bond beiug required.
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In the Court of Law aild Chancery of the City of Norfolk,
on the 17th day of July, 1963.

*

*

*
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*

ORDER
This day came the parties, the plaintiff, in person and by
counsel and came as well the defendant, by its counsel, and
thereupon came a jury, to-wit: Ronald Batleman, Arthur W.
Bruce, Robert M. Carlsen, Scott Franklin, Bryant M. Gunn,
John S. Hester and Ben Tillman Medley, who, upon being
duly sworn the truth to speak upon the issue joined and having
heard a part of the plaintiff's evidence the defendant, by
counsel moved the Court for a mistrial, upon the grounds of
certain questions propounded to a witness by counsel for the
plaintiff, which motion after having been fully heard and
maturely considered by the Court, is overruled, to which
action of the Court, the ·defendant, by counsel, duly excepts.
Now, the jury having heard all the plaintiff's evidence the
defendant, by counsel moved the Court to strike the plaintiff's
evidence and enter up summary judgment in its behalf, which
motion after having been fully heard and maturely considered
by the Court, is sustained, to which action of the Court, the
·
plaintiff, by counsel, duly e~cepts..
Whereupon it is considered by the Court that the said
plaintiff take nothing for her motion for judgment and that
the said defendant go hence without day and recover from
the said plaintiff its costs about its defense herein expended.
page 29 )
And the jury was discharged from the further
consideration of this case.
To all of which action of the Court the plaintiff, by counsel,
duly excepts.
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ASSIGNMENTS OF ERROR
1. The Court erred in entering final judgment on July 17th,
1963.
2. The Court erred in sustaining the motion of the defendant to strike the evidence of the plaintiff after the plaintiff
had rested her case and to enter summary judgment in favor
of the defendant.
3. The Court erred in sustaining the objection of the defendant to the testimony of the investigating police officers
as to the conversations between defendant's engineer and the
police officers immediately after the accident.
4. The Court erred in refusing to permit the plaintiff to
examine defendant's engineer as an adverse witness when
its engineer deviated materially in his testimony before the
jury from his testimony on discovery.
page 31 J
5. The Court erred in refusing to permit the
plaintiff to examine defendant's brakeman and/or
fireman as an adverse witness when his testimony varied
materially before the jury from his testimony on discovery.

ANNIE E. TURNER, Administratrix
of the Estate of James Turner,
Deceased.
By HOWARD I. LEGUM
Of Counsel
Filed 8-14-63
Z. M. CALVERT , D. C.

*

*

*

*

*

*

*

*

*

*

page 2 J

Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled cause in
said court on July 16, 1963, before the Honorable Walter A ..
Page, judge of said court, and jury.

..
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B. C. Wright
APPEARANCES: Messrs. Fine, Fine, Legum, and Schwan,
by Mr. Howard I. Legum, for the
plaintiff.
Messrs. Worthington, White, and Harper,
by Messrs. William C. Worthington and
Robert W. Stewart for the defendant.
The Court : I understand counsel are prepared
to stipulate this is the hospital record, and it
won't be necessary for this young lady to stay here.
Mr. Legum: All right.
The Court: Are they all the witnesses, gentlemen Y
Mr. Legum: Yes, Your Honor. We are ready to proceed.
The Court : You are ready Y
Mr. Legum: Yes, sir.

page 3 )

(The jury venire was sworn and examined on voir dire.)
('The reporter was sworn.)
(A jury was empaneled and sworn.)
(The witnesses were sworn.)
The Clerk: Are there any motions Y
Mr. Legum: Move for separation of the witnesses, Your
Honor.
(The witnesses withdrew from the courtroom.)
(Mr. Legum made an opening statement on behalf of the
plaintiff, and Mr. Worthington made an opening statement
on behalf of the defendant.)
The Court: All right, sir, first witness.
Mr. Legum: Officer Wright.
B. C. WRIGHT,
called as a witness on behalf of the plaintiff,
having been first duly sworn, was examined and testified as
follows:

page 4 ]

DIRECT EXAMINATION
By Mr. Legum:
Q. You are. Officer B. C. Wright of the Norfolk Police
Department?
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B. 0. Wright
A. Yes.
Q. And I believe you are the photographer for the Norfolk
Police Department, are you not 7
A. Yes, sir.
Q. And how long have you been working for the Norfolk
Police Department!
A. Nine years.
Q. Now; on June 17, 1961, officer, did you take some pictures
of the scene of the accident involving a Norfolk and Southern
Railroad train and a man by the name of James Turner that
occurred on the Norfolk and Western tracks in the City of
Norf~lk between the Indian River overpass and Berkley
A venue extended 7
A. Yes, sir.
Q. Do you have the pictures with you 7
A. Yes, E!ir.
page 5 ]
Q. May I see them, please 7·
A. (Handed to Mr. Legum)
Q. Officer, did you arrive alone or did you arrive in the
company with other officers 7
·
A. I went alone, sir. There was other officers present when
I arrived.
Q. What officers were present 7 Do you recall!
A. Detective Farr and Detective Artman were there when
I went.
The Court: Can you talk just a little louder, officer, please!
The Witness: Yes.
The Court: Thank you.
By Mr. Legum:
Q. Now, I show you a picture and ask you what does that
represent!
A. It's a photograph from the scene of the accid{lnt of the
railroad track facing north.
·
Mr. Legum: I offer that, if Your Honor please.
The Court: Plaintiff's Exhibit 1.
(Received and marked Plaintiff's Exhibit 1.)
page 6 J

By Mr. Legum:
Q. I show you another picture and ask you
what does that represent T
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B. C. Wright
A. It's a photograph from the scene facing south on the
railroad track.
The Court: Plaintiff's Exhibit 2.
(Received and marked Plaintiff's Exhibit 2.)
Mr. Legum: Would you mark this, Your Honor, for idenMr. Worthington wants to object to it and I want
him to identify what that is.
The Court: Be all right to mark these and then when we
take a recess I can let him identify them, or do you want to
do it now?
Mr. Legum: I thought I would get him to identify it, if
Your Honor please, that he took it.
The Court: All right. ·That will be Plaintiff's Exhibit 3
marked for identification only at this time.
tification~

By Mr. Legum:
Q. I show you P-3 marked for identification and ask you
what that picture represents?
A. That's a photograph of James Turner at the scene of
this train-pedestrian accident.
The Court: I couldn't hear what you said.
The Witness: It's a photograph of James
page 7 ] Turner. It's an expired colored male that a train
hit.
The Court: All right.
By Mr. Legum:
Q. And where was this taken~
A. It was taken by the railroad track between the Ford
Plant overpass and Berkley A venue.
Q. Was James Turner. in this position when you arrived
at the scene~
A. When I arrived, yes, sir.
Mr. Legum:· I would like to offer that in evidence, if Your
Honor please.
The Court: You want to inquire about it at this time, Mr.
Worthington, in regard to the picture~
Mr. Worthington: No, sir, I don't want to ask any questions, but I would like to be heard on the admissibility of it.
And we can do that now or later.
The Court: Did you investigate the accidenU
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B. C. Wright
The Witness: No, sir.
The Court: This was the position in which the deceased
was at the time that you arrived there, but did you investigate
to ascertain whether or not he had been moved?
page 8 )
The Witness: No, sir, I did not.
The Court: All right. The court will just
reserve its ruling at this time.
Mr. Legum: All right, sir.
The Court: And we will take that up at our first recess,
if that's all right.
Mr. Legum: All right. I would like for you to mark this
for identification, please. He's going to object to it.
The Court: Is he going to object to those too?
Mr. Legum: Yes, sir.
The Court: I would like to mark them all at one time and
then you can go through. It will save us some time. Plaintiff's Exhibits, 4, 5, and 6 for identification only.
By Mr. Legum:
Q. I show you Plaintiff's Exhibit 4 for identification and
ask you what does this picture represent?
A. This is a photograph of the general area where this accident happened and also shows the distance of James Turner
from the railroad track.
Q. And was James Turner in that position when you arrived there?
A. When I arrived, yes, sir.
page 9 J

Mr. Legum: I would like to offer that, too, if
Your Honor please.
The Court : All right, sir.

By Mr. Legum:
Q. I show you P-5 for identification and ask you what this
picture represents?
A. This represents a case of - a box of cabbage leaves
that apparently J arne~ Turner had with him at the time of
this accident.
Q. And what else is Rhown in the picture?
A. That's a picture of a dog in there.
Q. And was this box in the position when you arrived there
that's shown in the picture t
A. When I arrived, yes, sir.

8
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E. W. Farr
Mr. Legum: I would like to offer that in evidence, if Your
Honor please.
Mr. Worthington: Your Honor, we may not object to that
one. I didn't realize what it was suppoRed to show. All I saw
in there was the dog.
The Court: You have any objection Y
Mr. Worthington: I would like to see it again. I think we
could probably let it come in without objection. I think we
withdraw the objection.
The Court: All right, sir, Plaintiff's Exhibit
page 10 J
5 is now in evidence.
(Received and marked Plaintiff's Exhibit 5.)
By Mr. Legum:
Q. Sir, I show you P-6 for identification and ask you what
does that represenU
A. It represents the distance of James Turner from the
railroad track when I arrived.
Q. Now, it purports to show a blanket and a foot. Is that
James TurnerY
A. Yes, sir, it is.
Mr. Legum: I offer that in evidence, if Your Honor please.
The Court: All right, sir. The court will reserve its
ruling on that. The court's reserved its ruling then on Plaintiff's Exhibits 3, 4, and 6.
Mr. Legum: You may inquire.
Mr. Worthington: No questions.
The Court : May the officer be excused Y
Mr. Legum: May he be excused Y
The Court: Yes, sir. You may go about your business.
page 11 J

E. W. F ARR,
called as a witness on behalf of the plaintiff, having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
By Mr. Legum:
Q. You are Officer E. W. Farr of the Norfolk Police DepartmentT
A. I am, sir.
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E. W. Farr
Q. How long have you been with the Police Department 7
A. Going on seven years, sir.
Q. Now, did you have occasion in the pursuance of your
duties as a police officer to investigate the accident of June
17, '61, involving a train of the Norfolk Southern Railway
Company striking a man named James Turner on the Norfolk
and Western tracks?
A. I did.
Q. And who arrived with you, officer?
A. Detective Artman.
Q. And how soon thereafter would you estimate that Police
Officer Wright arrived and started taking pictures?
A. I couldn't estimate as to the time. We
page 12 ) arrived on the scene, we called for him, and he
came on over, but I couldn't estimate as to the
time it had been.
Q. Would you say within an hour or two?
A. I would say so, yes, sir.
Q. Were you present when the pictures were taken Y
A. Yes, sir.
Q. Now, how soon after the accident did you arrive upon
the scene, approximately¥
A. I would say approximately thirty minutes.
Q. And when you arrived at the scene where was the position of James Turner with relation to the track 7
A. Let's see. I believe that track would be running what
we refer to there as more or less north and south. He would
be laying on th<:> west side of the track laying alongside the
shoulder.
Q. Had he been moved before - after you arrived there had
he been moved before Officer Wright came to take pictures?
A. After I had arrived Y
Q. Yes, sir.
A. No, sir.
Q. And I show you Plaintiff's Exhibit 4 for identification
and ask you if he was - James Turner was in approximately that position when you arrived upon the
page 13 ) scene and when Officer Wright took the picture?
A. Yes, sir.
Mr. Legum: Now I would like to offer that, if Your Honor
please.
The Court : All right.
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E. W. Farr
By Mr. Legum:
Q. And I show you Plaintiff's Exhibit P-6, which shows
James Turner's foot with relation to the rail, and ask you if
he was in that position as shown in that picture when you
arrived upon the scene~
A. Yes, sir.
Mr. Legum: Again I wish to offer it, if Your Honor please.
By Mr. Legum:
Q. And I show you Plaintiff's Exhibit P-3 for identification, which shows James Turner on a blanket, and ask you
if he was in that position when you arrived upon the scene?
A. Yes, sir.
Mr. Legum: Offer that.
By Mr. Legum:
Q. Now, Officer Farr, in your investigation did you talk to
the engineer of the train?
A. Yes, sir.
Q. Do you have your notes with relation to
page 14 ) what took place?
A. I have refreshed them, yes, sir.
Q. All right. Would you tell us, please, what the engineer
told you as to how the accident occurred?
Mr. Worthington: Your Honor, we object to that and
would like to be heard out of the presence of the jury.
The Court: All right. Step into the jury room, if you will,
please, gentlemen.
(The jury withdrew from the courtroom.)
The Court: All right, Mr. Worthington.
Mr. Worthington: Your Honor, the engineer is not a party
to this action and he hasn't testified and there's no basis
for any statement of his to be admitted into evidence in at this stage. And I would cite in support of my position
a case that I remember very poignantly in which we sued the
transit company and introduced a statement of the bus driver
made to the officer at the scene about twenty-five minutes after
the accident and Judge Kellam admitted it and the Court
of Appeals held it was inadmissible and reversed our favor-
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E. W. Farr
able verdict: Vickhouse versus the Transit Company; and
I submit that on authority of that case that whatpage 15 ] ever the engineer told the officer is inadmissible,
it is hearsay.
Mr. Legum: Your Honor, I think it is admissible. The
engineer is here, and this officer did it in pursuance of his
duties, which is an entirely different thing from the case
that he cites, and I say it is admissible, if Your Honor please,
because the corporation can only act through its agents. If
that was so, then whatever an employe told an investigating
officer could never be admissible in evidence, and I say it is
admissible, if Your Honor please, and I ask you to so rule.
The Court: I'm going to sustain the objection at this time
and note your exception. Of course, if the man testifies and
there's something in his testimony which you feel you can
properly contradict by another witness, that's another matter.
Mr. Legum: I would like to note my exception.
The Court: I did it for you but it is all right to note it
again. ·
Mr. Legum: In view of Your Honor's ruling, of course, I
will have to call the members of the train crew in, and I don't
want to inconvenience this officer but I may need him The Court: I understand that.
page 16 ]
Mr. Legum: - recalled in case that The Court: We'll work that out.
Mr. Legum: I don't want to excuse him, but at the same
time I don't want him to stay around the court room. Can
that be aranged so I can get him if I need him?
The Court: We'll work it out some way. You are on duty!
The Witness : No. ·This is my day off.
Mr. Legum: If Your Honor please, are you going to make
the same ruling with relation to Officer Artman Y
The Court : I think the ruling would be the same.
Mr. Worthington: I make the same objection.
Mr. Legum: Out of the presence of the jury I would like
to put it in the record what his testimony would be.
The Court: All right, sir.

By Mr. Legum:
Q. Would you tell us, please, out of the presence of the jury,
what the locomotive engineer told you?
A. I talked with the engineer, Mr. Lanham. He stated
he was pulling a train of twenty empties and three

12
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page 17 ]

loaded, that he came into this area at a speed of
approximately thirty-two miles per hour; as he
approached that he saw a crate, and investigation revealed
that to be a crate of the type which normally holds what we
refer to as a bushel of grapefruit or oranges, one of these
wire crates, and that as he approached he saw this crate
sitting there and just beyond the crate that he saw a person
sitting; that he sounded his whistle and applied his emergency
brakes, emergency air to the train, that the victim did not
move, and he had reduced his speed to approximately ten
miles per hour when he struck the victim, and as soon as the
train came to a stop the crew dismounted and went back to the
victim.
Q. Now, what, if anything, did he say to you about boxes
being placed on tracks, on this particular track or in or around
the track, prior to the accident by children~
A. At this particular location is between Indian River Road
and Berkley Avenue Extended. There is a city dump immediately in this area, a large dump, and he related that on
numbers of occasions that children had placed boxes on the
tracks and had watched the train come by and hit the box
and knock it off.
Q. And where was this scene of the accident with relation
to the city dump~
page 18 ]
A. It was just behind the city dump, just right
along in that area there. You might say at the
edge of the shoulder of the roadway begins the city dump
there.
Q. And approximately what time did you arrive at the
scene~

A. I would say approximately 5:40 to 5:45.
Q. And what time was it supposed to have
you know~
A. Approximately 5 :00 P. M.

occurred~

Do

Mr. Legum: All right. That's all I wish to ask him, but
I am going to ask him some questions in the presence of the
jury.
The Court: I understand that. This is in line with your
exception.
Before we bring the jury in - I wouldn't normally ask
any questions in front of the jury, but if I understand it, Mr.
Farr, you have testified in regard to these photographs the court's referring to Plaintiff's Exhibits 3, 4, and 6 - that
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E. W. Farr
these represent the position of the decedent at the time that
you arrived?
The Witness: Yes, sir.
The Court: Did your investigation disclose whether the
decedent had been moved prior to your arrival t
page 19 )
The Witness: He had been placed on a stretcher
by I believe it was Officer W. W. Cherry, who was
out of the accident investigation bureau, who went on the
scene prior to our arrival, then he called us.
The Court : I see. Well, the purpose of the question is
rather obvious. He is lying on a blanket and I would assume
that something had taken place in the meanwhile.
Is that officer here T
Mr. Legum: I'm going to come The Court : Is that officer here?
Mr. Legum: What did you say!
The Court: Is the officer who actually arrived on the scene
before the stretcher Mr. Legum: No, he is not here, judge.
The Court: He is not. You want to make any other inquiries about the pictures or anything while the jury is out!
Mr. Worthington: No questions.
The Court: All right, sir. Bring the jury back.
(The jury returned to the courtroom.)
By Mr. Legum:
Q. Officer Farr, what was the weather condition
at the time of this accident?
A. It was fair.
Q. And what was the condition of the track as far as being
wet or dry!
A. Dry.
Q. And you arrived at the scene approximately what time?
A. Approximately 5:40 to 5:45.
Q. In the afternoon!
A. Yes, sir.
Q. And was it still sunshiny!
A. Yes, sir.
Q. And where was the city dump with relation to the scene
of the accident?
A. I testified that the victim was lying on the shoulder of
the roadway on the west side and just beyond the beginning
of the city dump area.

page 20 )
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Warner Lee Wynne
Q. Now, the train was heading in a westward direction
towards South Norfolk. Is that correctT
A. Yes, sir.
Q. Now, was the man's body to the right or to the left of
the train as the train is facing forward?
· A.' As the train faced forward going toward South Norfolk
it would be on the right.
Q. And where would the city dump beT to the
page 21 ] right of the train or to the left of the train!
A. To the right of the train.
Q. Now, did your investigation reveal whether or not there
are any footpaths in that area T
A. Yes, sir, there are footpaths in that area.

Mr. Legum: All right. You may inquire.
Mr. Worthington: No questions.
WARNER LEE WYNNE,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION

By Mr. Legum:
Q. State your name, please T
A. Warner Lee Wynne.
Q. And where do you live T
A. 806 Freeman Avenue.
Q. That's in South Norfolk, in Chesapeake¥
A. South Norfolk.
Q. And who do you work forT
A. Norfolk Southern Railway.
Q. Now, on June 17, '61, which was the date of
page 22 ]
this accident, were you working for Norfolk
Southern Railway Company then T
A. Yes, I was.
Q. And what job were you holding?
A. Fireman.
Q. And were you a member of the crew that was involved
in this accident T
A. Yes, I was.
Q. And who was in the cab of the diesel along with you T
A. The engineer, Lanham, and Will Knight was brakeman,
and myself.
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Warner Lee Wynne
Q. And what position was the diesel in Y
A. In a back-up position.
Q. Now, for the benefit of the court and jury would you
tell us, please, briefly what a back-up position means as far
as a diesel is concerned Y
A. It is just the rear of the diesel. The diesel runs in either
direction with the same capacity. I mean it runs just as good
one way as it does the other, only the nose of the diesel is
longer than the rear of it is.
Q·. Is this - I show you a picture and ask if this is a
picture of the diesel locomotive that was actually involved
in the accident Y
page 23 )
A. Yes, sir, it is.
Mr. Legum: I would like to offer that in evidence, if Your
Honor please.
The Court:. Plaintiff's Exhibit 7.
(Received and marked Plaintiff's Exhibit· 7.)
By Mr. Legum:
Q. Now, in this back-up position on what side of the train
were you sitting or standing as the train was going forward in
a westerly direction Y
A. On the right side.
Q. And who else was on the right side Y
A. No one at that time.
Q. Where was the other gentleman Y
A. Mr. Knight?
Q. Yes.
A. He was - there is a seat in the center, and he was
sitting on that.
Q. Was he facing in a westerly direction or how was he
faced?
A. He was facing the front of the engine.
Q. Well, the back of the engine was what was moving forward first!
A. Yes, sir.
Q. So he was facing in the opposite direction from which
you were facing!
page 24 )
A. Yes, until something was said.
Q. All right. Now, what side of the diesel was
the engineer Lanham on 7
A. He was on the opposite side, the left side.
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Q. Now, how many freight cars were you all pulling?
A. ·Twenty-three.
Q. And of the twenty-three how many were loaded and how
many were empty?
A. I don't know.
Q. You don't. All right. And where were you all headed
forT
A. Carolina yard.
Q. That's in South Norfolk¥
A. That's in South Norfolk.
Q. Now, as your train went past the Indian River overpass do you recall what speed the engine was going?
A. About twenty-five to thirty miles an hour.
Q. All right, sir. Now, what is on the left of your train at
the time of the accident before you all reach the scene of the
accidenU
A. There is a junk yard there. I don't know the name of it.
Q. And what is on your righU

page 25 }

The Court: Keep your voice up, if you will,
please.

By Mr. Legum:
Q. What is on your right before you reach the scene of
the accident T
A. Well, there's a - I don't know what it is - a lumberyard I believe on the right-hand side.
Q. Well, is there a city dump there, a garbage dumpY
A. Yes, there is.
Q. All right. Now, tell us, please, what you observed, if
anything, as the train approached where the junk yard wasT
A. Well, coming under the overpass there was over at the
junk - I think it is Epstein's junk yard they were burning
so~e kind of material over there and there was right much
smoke blowing across the track, blowing across ·and· down
the track, and we were looking for a block signal, which was
a yellow block signal, so we could proceed down the track, and
we were coming out of the smoke and then saw a box sitting
on the side of the track up near the crossties, and then later
on we could see there was someone behind the box, and of
course we hit it.
Q. All right. Now, let's go back. How far was the train,

.Annie Turner, Admix., etc. v.Norfolk Southern Railway Co. li

Warner Lee Wynne
that is, the diesel, from this box that you
saw when you all came out of the smoke?
A. Well, I wouldn't Q. Approximately?
A. Approximately about four hundred feet, four hundred
fifty feet or more. I really don't know.
Q. Now, are you telling us that when you first saw the box
you were only that distance away from the object?
A. Best I can remember that'sQ. Well, how far is the junk yard from the place where
the accident took place Y
A. It's not too far. I don't know exactly.
Q. Give us your best estimate in feet?
A. The junk yard I believe is right across from the block
signal, and I don't know, I guess it is about the same distance,
four hundred fifty feet.
Q. All right. Now, who saw the object first, you or the
engineer?
A. I don't remember who saw it first. I think I was the first
one to say something about it.
Q. What did you say?
A. Well, I said, ''John, there's something on the track up
there," and then he - of course, he was looking in that
direction anyway and he began to blow the whistle a short
blast and then he put the train in emergency.
page 27 )
Q. Well, at what point did he put the train in
emergency?
A. Well, seemed like we went about a hundred feet and
he was blowing the whistle all that time and the bell was
ringing and then he put the train in emergency and we
stopped.
Q. Did he reduce the speed of the train at all before he put
it in emergency?
A. I don't remember. He may have. The brake valve makes
a noise that you can hear inside the cab, but he was blowing
the whistle and I didn't pay much attention to it.
Q. Did you look at the speedometed
A. No, I didn't.
Q. On what do you base your estimate he was going twentyfive or thirty miles per hour?
A. It's just an estimate. I don't know that.
Q. Now, at what point did you notice that it was a man
rather than a box?
A. Well, like I said, we were coming out of the s.moke and
page 26 )
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I saw something on the side of the track and we went just
a hundred feet or so and I could see it better then and Q. Was it at that point that you observed it was a
manY
page 28 ]
A. Yes, it was.
Q. Tell us, please, the position the man was
in?
A. He was in a crouched position sitting on- looked like
he was sitting on the side of the crossties, and had his head
and his hands between his legs, bent over, behind the box.
Q. Where was his back with relation to the rail Y
A. Well, he was - the rail was behind his back.
Q. Did he move at all from the time you saw it was a man
until the time the train hit him?
A. No, he didn't.
Q. Would you show us, please, best you can, the position
that you saw the man?
A. He looked like he was sitting about like this, looked
like he was - I don't know what he was doing. ( demonstrating)
Q. Now, did you see him after the train stopped Y
A. Yes, I did.
Q. And was he alive or dead when you saw him at that time?
A. He didn't move. I believe he was dead.
Q. Now, what was his position after the train struck him
and after the train stopped and you saw him Y
page 29 ]
A. Well, he was laying - lying down on the
ground. His feet weren't - didn't look like we
had hardly moved him at all. His feet was laying up near
the crosstie.
Q. And what was the position of his headY
A. I don't remember.
Q. Well, was his head nearer the rail or was his feet nearer
the rail!
A. His feet were nearer the rail.

Mr. Worthington: (Referring to photographs) We have no
objection. You going to use those others, too Y
Mr. Legum: Yes.
Mr. Worthington: Let me see it.
By Mr. Legum:
Q. I show you a picture and ask you if this is the approximate position of the man after the train stopped Y
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A. I don't know, it's been so long ago. Seems like his feet
were closer to the rail, but- I mean as close to the rail as that,
but I Q. Is it substantially about the same~
A. I really couldn't say. I believe it is.
Q. You believe it is~
A. (No reply)
page 30 )

Mr. Legum: We offer it in evidence, if Your
Honor please. He has no objection.
The Court: You have any objection~
Mr. Worthington: No, sir, we have no objection.
The Court: Plaintiff's Exhibit 8.
(Received and marked Plaintiff's Exhibit 8.)

By Mr. Legum:
Q. Now, this scene of the accident, is it a straightaway~
A. Yes, it is.
Q. No curve at all~
A. No, sir.
Q. Now, I show you a photograph and ask you if you can
identify this photograph as to what it represents~
A. It's a photograph of the track, this being west.
The Court: Keep your voice up. The reporter has to hear
what you say.
By Mr. Legum:
Q. What is in the far distance~
A. Indian River overpass, Indian River Road overpass.
Q. Which track, for the benefit of the jury, was the train
on~ the left or the right~
A. The left.
page 31 )
Q. The left T
A. (No reply)
Mr. Legum: I would like to offer this in evidence, if Your
Honor please.
The Court: Plaintiff's Exhibit 9. I assume there's no
objection.
Mr. Worthington: No, sir, no objection.
(Received and marked Plaintiff's Exhibit 9.)
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By Mr. Legum:
Q. I show you another picture and ask you what that represents?
A. Well, it's the same track, only in this picture the right
track is the track that we were traveling on.
The Court : The jury can't hear you, sir, and I can hardly
hear you and this lady has to write down what you say.
By Mr. Legum:
Q. Say it again, please T
The Court: Speak up.
A. This is the same track only in the reverse position, and
in this picture the right - the track on the right side is the
trackQ. Track you were on T
A. - we were traveling on. Yes, sir.
Q. What appears on the right-hand side of the
page 32 }
- towards the right of the rail Y
A. There is a path on the right-hand side of the rail.
Mr. Legum: Offer that in evidence.
The Court: Plaintiff's Exhibit 10.
(Received and marked Plaintiff's Exhibit 10.)
By Mr. Legum:
Q. Now, you mentioned in your testimony that you all were
looking for a signal to see whether the way was clear. Is that
correct?
A. That's correct.
Q. Now, what signal was thaU
A. It's a block signal which we travel by from different
distances on the track.
Q. And where is that with relation to the junk yard?
A. I believe it is right across from the junk yard.
Q. As your train was moving westerly would it be towards
your right or to your leftY
A. It would be on your right-hand side.
Q. And what was the condition of the signal Y
A. It was a yellow light, I believe.
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Q. And what does that mean as far as you
all are concerned?
A. Proceed with caution.
Q. Now, how long had you been on this particular route
before the accident?
A. Well, since we left Little Creek at Pennsylvania yard.
Q. I didn't make myself clear to you. How long had you
worked for the railroad using this particular route before the
accident, how many years or months?
A. Since 1960, October.
Q. And this accident happened June '61?
A. Yes, sir.
Q. And prior to you all striking the man, tell us, please.
whether in your experience you had ever observed boxes on
or near the tracks at this particular point?
A. Yes, we have, a great many of times.
page 33 )

Mr. Legum: I believe that's all.
The Court: Mr. Worthington.
CROSS EXAMINATION
By Mr. Worthington:
Q. Mr. Wynne, I hand you a picture which purports to be
a diesel locomotive 1508 and ask you if you
page 34 ) can identify it?
A. Yes, sir.
Q. What does that picture show?
A. It shows the back-up position of the engine.
Q. And was that the engine in question, the train!
A. Yes, it is.
Mr. Worthington: We offer that then as Defendant's Exhibit 1.
The Court: Received and so marked.
(Received and marked Defendant's Exhibit 1.)
By Mr. Worthington :
Q. Mr. Wynne, if you would step down here I would like
for you to show some things to the jury, if you will, from this
picture. Which end of the diesel does this show! the short
end or long end?
A. That's the short end of the diesel.
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Q. Now, can you point out on this picture to the jury which
side of the diesel shown in this picture, which is Exhibit D-1,
you were stationed on T
A. I was stationed right here looking out this window.
Q. Can you take this pen and punch a hole right through
there and put a circle on the back of it and mark it with a

page 35 ]

"WT"

A. (Did so)
Q. All right. Now, let's -let me ask you which
side was the engineer Lanham on T
A. He was sitting on this side. (indicating)
Q. All right. Would you take this pen and punch a hole
through there T
A. (Did so)
Q. Now, put a circle around that on the back, if you will,
and mark it "L?"
A. (Did so)
Q. Now, when you are stationed on a locomotive at the
position which you have marked '' W'' on the back is there
anything to obstruct your view down the track?
A. No, it is not.
Q. How about for the engineer?
A. No, it is not.
Q. You can have a seat back up there, please, sir.
A. (Did so)
Q. Now; on the day of this accident when you went through
the smoke at the junk yard were you looking down the track?
A. Yes, I was.
Q. And did you see this box on the track as soon as you
came out of the smoke?
page 36 )
A. Yes, I did.
Q. And did you remark on it immediately?
A. Yes, I did.
Q. And did the engineer respond?
A. Yes, he did.
Q. And did he start blowing the whistle?
A. Yes, he did.
Q. And did you start ringing the bell T
A. Yes, I did.
Q. And did you both continue to watch the object as you
went down the track?
A. We did.
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Q. And did it become apparent to you after about a hundred
feet of travel that there was some - there was a man behind
the boxY
A, 1Ces, it did.
Q. Had you been able to see before that that there was a
man there¥
A. No, we couldn't.
Q. Was your vision blocked by the presence of the box¥
A. 1Ces, it was.
Q. Now, did you observe how far the train - the engine
proceeded after it passed James Turner¥
A. I believe it was about seven or eight car
page 37 ] lengths.
Q. And how long is a car¥
A. About forty feet.
Q. And when you came back up there and saw James Turner
did you have occasion to notice the railroad tie that his feet
were near?
A. 1[es. There was - I don't remember whether it was one
or two, but someone had spilled some paint or something on
one of the ties.
Q. And at that time and that place there was paint on the
tie that Turner was near¥
A. 1Ces, it was.
Q. Now, do you recollect whether you observed this yellow
proceed signal before you came out of the smoke or after you
came out of the smokeY
A. Well, I - I'm pretty sure we saw it before.
Q. 1Cou saw it while you were in the smoke¥
A. 1[es, sir.
Q. Now, in the smoke, while you were traveling in the
smoke could you see the box by looking down the track¥
A. No, we couldn't.
Q. Was the first time you could see it when you came out of
the smoke?
A. 1Ces, it was.
Q. And before you did could you ever have seen
page 38 ] it as you proceeded down the track¥
A. No, we couldn't.
Mr. Worthington: We have no further questions.
Mr. Legum: I have a few questions concerning the smoke.
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RE-DIRECT EXAMINATION

By Mr. Legum:
Q. How far would you say the engine traveled through the
smoke before you got out of the smokeY
A. I don't remember.
Q. Approximately? Well, would you say as much as two
hundred, three hundred feet Y
A. I really don't know. I don't remember.
Q. Can you estimate from where you were sitting to any
point in the courtroom or farther beyond Y
A. Well, it's been so long ago I just couldn't remember.
Q. Did the engineer at any time reduce his speed while
going through the smokeY
A. Not that I know of he didn't.
Q. And can you describe the type of smoke it
page 39 J was Y
A. It was colored smoke. Seemed like it was
blue or green.
Q. Was it a thick smoke or thin smokeY
A. It was thick.
·
Q. Were you able to see through iU
A. We couldn't - it didn't block our vision entirely, because we could see- it was just like a fog.
Q. Like a fogY
A. Yes, it was.
Q. And how far would you say you were able to see ahead
of you going through the smokeY
A. About a hundred and fifty feet I guess.
Q. And the engine at that time was going twenty-five or
thirty miles an hour Y
A. Yes, it was.
Mr. Legum: I believe that's all.
Mr. Worthington: No further questions.
·The Court: You may stand down.
Suppose we take Mr. Worthington: Let me ask you one more question, Mr.
Wynne. Might save recalling you.
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RE-CROSS EXAMINATION
By Mr. Vvorthington:
Q. As to this train proceeding in a backup
page 40 ) position, is there anything unusual about that?
A. No, it's not. We travel in that position all
the time.
Mr. Worthington: All right, that's all.
The Court: You may stand down.
Mr. Legum: I would like to call Mr. Lanham.
The Court: Suppose we take a ten-minute recess. I think
the jury had a few minutes, but we were busy.
(The court recessed at 11:30 A. M., July 16, 1963, and reconvened at 11:42 A.M., July 16, 1963, out of the presence of
the jury.)
The Court: We didn't take these photographs up. I don't
know whether you want to do it now or not. I assume we could
do it just as readily now as we could later.
Mr. Legum: All right, sir.
The Court: All right.
Mr. Worthington: We object to all three, Plaintiff's Exhibit 3, Plaintiff's Exhibit 4, and Plaintiff's Exhibit 6, on the
grounds that the evidence shows that they do not represent
what they purport to represent, and that is his position at
the time of the accident. We object further to the position- the picture of Plaintiff's Exhibit 3 on the
page 41 ) ground that there's no dispute in this case that
the man was dead and that he was struck, and
that this picture is unnecessarily inflammatory, that it would
tend to arouse sympathy in the jury unnecessarily. So on
both gTounds we object to all three and on that ground we
object to that one.
Mr. Legum: Your Honor, the evidence- the proper foundation was laid as to the position of the body at the time the
police arrived, which was within forty-minutes after the accident, Officer Farr, and also it had not been moved by the
time the police officer arrived, and I think it is certainly admissible to show the position of the body when the police
officers arrived. It would certainly be material as far as
that's concerned. And then, furthermore, Mr. Wynne testified,
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without objection, and which was admitted into evidence, as
to the position of the body, and you can see, if Your Honor
please, that that is veryThe Court: It is not the same.
Mr. Legum: It is not the same, but it is very close to it
and certainly would show - in fact, this picture shows Officer
Farr and the other officer there, and I think it is material for
what it might be worth.
page 42 ]
The Court: The Court's of the opinion that
Plaintiff's Exhibit 8, which was offered without
objection, that the testimony does not substantiate the fact
that that was the position in which the body was lying immediately after the accident, and I think that that would be
the main and sole purpose of the introduction of these pictures, and that being the case, the Court's going to sustain the
objection and refuse to allow them in evidence and note Mr.
Legum's exception. I don't think the question of where it
was when the officers arrived there has any materiality to
this issue.
That's P-3, P-4, and P-6 refused. Exception noted.
All right, bring the jury in.
(The jury returned to the courtroom.)
Mr. Legum: Mr. Elmore.
GENE F. ELMORE,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
page 43 ] By Mr. Legum:
Q. Your name is Gene Elmore T
A. Gene F. Elmore, yes, sir.
Q. You are a former member of the Norfolk Police DepartmenU
A. That's correct.
Q. And where are you employed now?
A. With the law firm of Sacks, Sacks, and Kendall as
investigator.
Q. The law firm of Sacks, Sacks, and Kendall is also associated with this case with the plaintiff?
A. I believe so, yes, sir.
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Q. Now, I show you a photograph and ask you who took iU

The Court: Has Mr. Worthington seen
Mr. Legum: He's seen it.
Mr. Worthington: Yes, sir.

it~

A. I took that photograph.
By Mr. Legum:
Q. All right. And when did you take it with relation to the
time of the accident¥
A. I took it approximately two months after the actual
death itself, some time in August.
Q. Of '61 ~

A. Yes, sir.
Q. And where was this taken from¥
A. From the top of the Indian River bridge,
Indian River Road bridge. That's located at the city line and
actually divides Chesapeake and Norfolk there.
Q. All right. And does this show a view of the scene of
the accident~
A. Yes, sir, but I may say I couldn't depict it on this
picture.
Q. All right. But it shows a general view of the scene of the

page 44 )

accident~

A. Shows a general view.
Mr. Legum: I would like to offer this in evidence.
The Court: Any objection, Mr. Worthington~
Mr. Worthington: No objection.
The Court: Plaintiff's Exhibit 11.
(Received and marked Plaintiff's Exhibit 11.)
By Mr. Legum:
Q. Mr. Elmore, I want you to step down so you can point
out to the jury where the junk yard is that's been testified to
by Fireman Wynne. Come over here.
A. (Did so)
Q. Now, where would the junk yard be¥
A This would be the junk yard in this area right in here.
(indicating)
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Q. What is this?
A. I believe the correct name is Womble Box
Factory, and they manufacture boxes.
Q. In which direction show us, please, the train was heading
at the time of the accident?
.A. The train was heading in a southerly direction in this
manner.
Q. This track here?

page 45 )

The Court : .Away from the bottom of the picture?
The Witness: .Away from the picture. You would be
looking into it.
By Mr. Legum:
Q. Show us approximately where the garbage - city
garbage would be?
A. That area is located down in here some place.
Q. Would it be to the right of the track?
.A. It would be to the right of the track and on the same side.
as Womble Box Factory.
Q. Now, there is what appears to be some signal deviceA. Yes, sir.
Q. - over here?
A. Um-hum.
Q. What is that, please?
page 46 )
.A. That is a signal device, a switch of some
type, that deadends at this particular track.
Q. Would you tell us, please, the approximate distance
from the junk yard to the garbage- city garbage placeT
.A. That's a good thousand, fifteen hundred feet.
Mr. Legum: I would like to see the other photographs.
The Court: They are all right there.
By Mr. Legum:
Q. Now, I show you Plaintiff's Exhibit 9 and ask you if
you were standing on this Indian River overpass bridge when
you took the photograph T
A. Yes, that's correct.
Q. .All right, you can take the stand.
A. (Did so)
Mr. Legum: All right, answer Mr. Worthington.
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CROSS EXAMINATION
By Mr. Worthington:
Q. Mr. Elmore, this track which consists of four rails and
then there's a spur, but considering the four rails in your
picture, which is Plaintiff's Exhibit 11, I
page 47 ) believe, is that the main line of the Norfolk
and Western T
A. No, I couldn't answer that. I wouldn't know.
Mr. Worthington: No further questions.
The Court: All right, sir.
Mr. Legum: May he be excused, Your Honor?
The Court: You may be excused, Mr. Elmore.
Mr. Legum: Mr. Lanham.
JOHN RUSSELL LANHAM,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Legum:
Q. State your name, sirT
A. John Russell Lanham.
The Court : Mr. Lanham, can you talk considerably louder
than that and face the jury over here so we can all hear you,
please, sir.
A. John Russell Lanham.
page 48 )

The Court : That's fine.

Q. And where do you live T
A. I live at 1407 Bainbridge Boulevard, South Norfolk.
Q. And your occupation T
A. Locomotive engineer for Norfolk and Southern Railroad.
Q. How long have you been a locomotive engineer for
Norfolk Southern Railroad?
A. Ever since 1950.
Q. Were you the engineer of the train that struck James
TurnerA. Yes, sir.
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Q.- on June 17, '6U
A. Yes, sir.
Q. Now, Mr. Lanham, what direction were you heading!
A. West.
Q. And this was on Norfolk and Western track T
A. Yes, sir.
Q. And you were heading for where?
A. Carolina Junction.
Q. And where did the accident take place between what
points!
A. I'd say a quarter of a mile east of Carolina
page 49 ) Junction. Might be a little farther.
Q. How far would you say it occurred from the
Indian River overpass bridgeT
A. Approximately a thousand feet.
Q. All right. Now, Mr. Lanham, how fast was the engine
going, approximately, before you arrived at the - wherever
the junk yard is Y
A. Twenty-five miles per hour.
Q. Did you look at your speedometer Y
A. Yes, sir.
Q. And tell us, please, what you observed when you approached the vicinity of the junk yard T
A. Well, there was a cloud of smoke coming from this junk
yard there and I had a signal in this vicinity that I had to
look for, you see, and see whether it was red or proceed.
Q. Where was the signal with relation to the junk yard?
A. It was in this smoke.
Q. And how far was this signal from the point where you
hit this man!
A. Approximately eight hundred feet.
Q. HowmuchA. Approximately eight or nine hundred feet.
Q. Eight or nine hundred feet T
page 50 )
A. Yes.
Q. Do you recall testifying on February 28,
'62, in my office on discovery deposition Y
A. Yes, sir.
Q. And at page 12 Mr. Worthington: Your Honor, we object to impeaching
his own witness.
Mr. Legum: This is, if Vour Honor please, a man from the
Norfolk and Western-Norfolk Southern Railroad Company.
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Mr. Worthington: He's brought here by the plaintiff.
. Mr. Legum: I know that, but you can't prove a case if you
got a dead man here; you have to do it from the engineer.
The Court: It's your witness. You call the witness.
Mr. Legum: I called him as an adverse witness, if Your
Honor please.
The Court: I don't think the statute provides for allowing
you to do that.
Mr. Legum: Well, I am taken by surprise. I would like to
cross-examine him if he's my own witness. I have a perfect
right to do that.
Mr. Worthington : I think we should be heard
page 51 } on the question whether he is surprised or not
out of the presence of the jury.
Mr. Legum: I want to do it in the presence of the jury.
This man's testifying differently.
Mr. Worthington: We ask for a mistrial if counsel is going
to argue and testify in the face of our request it be heard out
of the presence of the jury.
The Court: It would be preferable that we do. So you all
step into the jury room for a minute, gentlemen.
(The jury withdrew from the courtroom.)
By Mr. Legum:
Q. I refer you to page 12 and ask you if you did not testify
as follows:
'' Q. How far was this signal from the smoke'

''A. It was in the smoke.
'' Q. Was this signal to your right or left 1
''A. Right.
"Q. What kind of signal was itT
"A. A round disk with red lights it changes color.
"Q. What is the purpose of that signal?
page 52 }
"A. The purpose of it is the approaching
signal of our tower we have to go through.
"Q. What color would it be for clead
''A. Either yellow or green.
"Q. If not clear, what colod
"A. Red. That's what I was looking for, the smoke covered

it up.

"Q. What was the color of the light when you saw it?
"A. Yellow, when I got so I could see."
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Now here is it:
'' Q. Now, that light is how far from the point where you hit
the man?
''A. I would say it was 1,000 feet, anyway.''

By Mr. Legum:
Q. Did you testify to that~ You want to look at it¥
A. Mixed up there with this overpass I think.
Q. Well, you read it.
Mr. Legum: I'm taken by surprise, if Your Honor please.
The Court: Let's see what he saysMr. Worthington: He said page 53 ]
The Court : - then I'll hear you.
A. I think we got this mixed up with this overpass you just
asked me there.

By Mr. Legum:
Q. Did you testify as is written there~ That's my question,
s1r.
A. I don't believe I testified it's a thousand feet from this
signal.
Q. You don't think you testified to that~
A. No, sir. I think this should be for the overpass, the
first question you just asked me there.
Q. Look preceding and see if there's any mention about
distance from the overpass, whether I at any time asked
you the distance from the scene of the accident to the overpass. Read everything that precedes it.
The Court: You are familiar with it, aren't you, Mr.
Worthington~

Mr. Worthington: Yes, sir.
The Court: "\Vere there any inquiries in there about distance?
Mr. Worthington: None at all.
I submit this claim of surprise was perfectly spurious. He
had the man up in the office and asked him to estimate a distance. He estimated a thousand feet.
page 54 ] By Mr. Legum:
Q. Which way Mr. Worthington: Please, sir, I would like to The Court: Let him finish.
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Mr. Worthington: He came here and estimated eight to
nine hundred feet. He put the man on the stand and he gives
him a slightly different estimate. Now, the fact of the distance
from the light to the point where the man was hit is perfectly
susceptible for my friend to go out and establish the proof of
it by measurement, and he sent an investigator out there and
brings a picture here and shows the whole thing. And he
gives the distance and he says he's surprised and wants to
cross-examine the witness because he varies his testimony
as to the estimate by a hundred feet. He is not an adverse
witness. He is· not a hostile witness. This thing happened
two years ago. He gives his testimony a year and a half
later. And if he said the exact same thing in every detail it
would be very unusual I would say.
Mr. Legum: If Your Honor please, the court has to recognize the practicality of this situation. I have got
page 55 ] here a man that's working for Norfolk Southern
Railroad Company and he testified under oath
that it was ''a thousand feet anyway'' from the signal light
to where he hit the man. Now he comes and says eight
hundred or nine hundred feet away. And I'm taken by surprise. And Mr. Worthington says it is spurious. It is not
so. I am taken by surprise. I expect him to testify according
to lines when it was clearer in his mind then. That was taken,
if Your Honor please, by court order February 28, '62. The
accident occurred June of the preceding year.
The Court: You intend to contradict him by the court
reporter¥
Mr. Legum: Yes, sir, I do, and I am taken by surprise. I
want to ask him in the presence of the jury, which I have
a right to do when I am taken by surprise, as I understand
the rules, judge to have him testify did he not testify to that
on a previous occasion, and then I'm going to have the court
reporter here to testify that was what he testified when he
was - unless he will stipulate that's exactly what he did.
Mr. Worthington : Your Honor please, he offers him as
his witness. He is not an adverse witness : He is
page 56 ] not a hostile witness. And his testimony varies in
a Rlight regard. I don't think he can impeach his
own witness. He is trying to prove his case by this man. If
he relies on what he says as being true he has to take him
the way he finds him.
The Court: You gentlemen through T
Mr. Legum: Yes, sir.
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The Court: I'm going to sustain the objection. I don't
think that's sufficient to make him an adverse witness. And
I note your exception.
Mr. Legum: All right, sir.
(The jury returned to the courtroom.)
The Court: All right, Mr. Legum.
By Mr. Legum:
Q. Mr. ~anham, did you observe this signal Y
A. Yes, sir.
Q. Now, how far approximately had you proceeded through
the smoke before you observed the signal Y
A. Well, not far, maybe a hundred, hundred and fifty
·
feet, something like that.
Q. And what was the color of this signal Y
A. Yellow.
Q. Pardon?
A. Yellow.
Q. And what does that mean Y
page 57 )
A. That means proceed.
Q. Does it mean caution Y
A. Yes, sir.
Q. Now, how far could you see ahead of you through the
smokeY
A. Not far, because it was very thick.
Q. How far would you estimate Y
A. (Pause) Fifty feet or more.
Q. Did you reduce your speed at all going through the
smokeY
A. Yes, sir. When I entered the smoke, yes, sir.
Q. How much did you reduce it to? from what speed to
what speedY
A. Well, down to approximately twenty miles per hour.
Q. From twenty-five to twenty?
A. Yes, sir.
Q. All right, sir. Now, you estimate the distance from the
signal light to the point where you hit the man is how many
feet?
A. Approximately eight or nine hundred.
Q. Now, after you passed the signal light did you see anything ahead of you on the track Y
A. Well, afterl come out of the smoke is when
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page 58 )

I saw the object.
Q. And how far would you say the object was
away from you at that point when you first saw it?
A. I'd say four hundred or something, approximately.
Q. Well, when you saw the signal light how far- did you
see the object ahead of you when you saw the signal light?
A. No, sir.
Mr. Legum: Now, if Your Honor please, I am truly taken
by surprise.
Mr. Worthington: Your Honor, we want to hearThe Court: If we want to go into that we want to exclude
the jury.
Mr. Legum: I'm saying that in all sincerity.
The Court: Just a minute, Mr. Legum.
Step out, gentlemen.
(The jury withdrew from the courtroom.)
Mr. Legum: Now, if Your Honor please, this man testified
that he saw this object nine hundred feet, give or take, when
he came out of the smoke, and I'll read it to you, sir.
The Court: Do that. Read it.
Mr. Legum: And I am really taken by surprise.
page 59 ) Now, this is-

"Q. Now, that light is how far from the point where you
hit the man?
"A. I would say it was 1,000 feet, anyway."
I am reading page 12 at the bottom.
The Court: Where you stopped a minute ago 1
Mr. Legum: "Q. Now, after you reduced your speed from
25 to 20 miles an hour, what happened to your speed after
that?
''A. Well, it kept going down after I put the train in
emergency, kept reducing.
'' Q. Before you put the train in emergency, how fast were
you going!
"A. Approximately 20 miles per hour. When I discovered
this object, I was going 25.
"Q. When you discovered this object, how far, approxi,mately, was the Diesel from the object?
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''A. .About 900 feet, something like that, give or take.
'' Q. About 900 feet~
"A. Just as I came out of the smoke.
"Q. And that was about 900 feet away~
"A. Yes."
Now, if Your Honor please, that can't be
page 60 J any clearer than that. Now he's saying on the
stand now four hundred or four hundred fifty
feet, and I am truly taken by surprise, and I think it is
material in connection with what distance he was able to stop
the train seeing an object a distance away, and I want to
cross-examine him.
The Court: Is there anything in his testimony which
changes that position in any way later on~
Mr. Legum: No, sir. I will read it further, if Your Honor
please.
The Court: That's all right. You are familiar with it.
Mr. Legum: That's all right, judge, I'll read it further on.
'' Q. How fast were you going then~
''.A. Twenty miles per hour.
"Q. Going at twenty miles per hour, with the load you
were pulling, within what distance could you stop your train~''

The Court: I think you are getting beyond the place that
you are talking about here. I am just wondering Mr. Legum: "Q. If you had put on your emergency
brake upon seeing this object 900 feet away,
page 61 J with the load you were pulling, within what distance could you have stopped your train~
".A. Well, I would have hit the object anyway. That would
have been about 25 car lengths.''
Mr. Worthington: Now Mr. Legum: Wait a minute, judge. I haven't finished.
Going to page 16, goes on about this 900 feet. Now, judge,
I'm reading from page 15, the last line.

"Q. When you saw that object what, if anything, did you
do when you were 900 feet away, what did you do~
''A. I started putting the brakes on. In other words, I
made application of the brakes.
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"Q. When you made application of the brakes, how far
away were you 7
''A. Well, I travelled a little distance from the 900 feet
when I first discovered it.''
Now, he repeats about the 900 feet, Your Honor please.
That's his own answer.
The Court: Let's see what Mr. Worthington has to say.
Mr. Worthington: Your Honor, I submit if you go on and
read the entire testimony of this man it shows he
page 62 ] was confused, because he says later on that he
blew the whistle when he was four hundred and
fifty feet away, and then when we get on page 21 Mr. LegumMr. Legum: Let me finish.
The Court: I thought you had finished.
Mr. Legum: No, I haven't finished, judge.
The Court: You should have said so. I call on Mr. Worthing.
Mr. Legum: I want to read into the record the entire
amount. I want to introduce it.
"Q. When you made application of the brakes, how far
away were you 7
"A. Well, I travelled a little distance from the 900 feet
when I first discovered it.''
'' Q. How far would you say?
''A. I would not know what to say.
'' Q. Estimate it.
''A. 100 feet.
"Q. Then, what did you do after going 100 feet?
''A. Put the train in emergency, almost " Q. When you were approximately 800 feet from this
object, you put the train in emergency!
"A. Yes, sir."
page 63 )

The Court: All right, sir. Through now?
Mr. Legum: Yes, Your Honor, I am through.
The Court: All right, Mr. Worthington.
Mr. Worthington: Later on he had testified that b,e put the
train in emergency at a distance of three hundred and fifty
feet or four hundred and fifty feet and that he blew the
whistle at a point approximately that distance.
Mr. Legum: What page are you reading from?
Mr. Worthington: I am leading up to this page 21. At the
top of page 21 Mr. Legum, recognizing that there was some
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confusion in the witness's mind about the statements of how
far he was, said :

"Q. Let me get this clear. I did not exactly get you. I
understood you to say that you saw the object 900 feet away."
And then the objection was made that he was trying to
lead the witness, and so forth. And it showed at that point
that the witness was not positive as to the estimate. And
then later on in cross-examining him on page 36 - well, I
beg your pardon, that doesn't have anything to do with it.
In only s_ay these things were estimates and that the
question of the distance from the signal and
page 64 ) the distance from the junk yard where the smoke
was are perfectly susceptible of physical proof
and we have got them here. As a matter of fact, our evidence
will ~how hy a civil engineer it was 856 feet from the signal
to the point where the man was struck.
The Court: As to the previous position that you took, the
court sustained it, and I think properly so, because I think
thl:l,t tha:t dealt with the question of a distance which is - as
you say, maybe susceptible to differences as to approximation.
Of -course, any distance is susceptible to that. But that was
just a question I think there of one point to another. The
inquiry now is a question of where he first saw this object,
which is a very material issue, and it would app~ar from
what's been read to the court that it would be certainly sufficient to be taken by surprise. The court's going to allow
him to cross-examine him on that phase of it. That doesn't
mean he's adverse as to everything. I don't know whether he
is .or not.
Mr. Worthington: And the purpose of the cross-examination would be what, Your Honod it would be limited in what
way?
The Court: The purpose of cross-examination
page 65 ) would be limited ·
Mr. Worthington: To impeach him on that one
thing?
The Court: I think that's proper. Other things may arise.
Mr. Worthington: I want it understood that he cannot use
this statement as positive evidence of any distance, because it
is purely- he said he wants to destroy a witness who surprised him; all he can do is destroy him.
Mr. Legum : I didn't say any such thing. I didn't say I
wanted to destroy him.
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Mr. Worthington: If I could complete what I was saying,
I don't want to use the word ''destroy;'' I use the word
"impeach." I want it understood that Your Honor's ruling
does not give the plaintiff the right to argue that's positive
evidence of that distance, but only that the witness is incorrect
in saying it was a shorter distance.
The Court: He, of course, first will have to inquire whether
or not he made such a statement previously. And he's entitled then to either admit he did or deny it. If he denies
it, then of course it is a matter of course of cross-examination.
If he admits it, he's entitled to make his explanapage 66 J tion and that takes care of that.
Mr. Worthington: The point I want to make,
if a witness made a prior inconsistent statement, is not positive evidence of that distance.
The Court: That's simply evidence to be considered by
the jury with all the other evidence.
(The jury returned to the courtroom.)
The Court: All right, Mr. Legum.

By Mr. Legum:
Q. Mr. Lanham, when you testified on FebruaryThe Court: Ask him the question first as to the distance,
not what he testified then.

By Mr. Legum:
Q. Mr. Lanham, how far away would you estimate you were
from this object that you say was a box when you first saw itT
A. Approximately eight hundred feet.
Q. That's better.
A. I had just come out of this cloud of smoke there arid I
don't know what distance I had traveled from the signals until
I got out of the smoke.
Q. Let me see if I understand you. You saw this object
about eight hundred feet away. Is that right T
.A. Yes, sir.
Q. And then your previous statement that you
page 67 J were only about four hundred or four hundred
and fifty feet away when you saw the object was
not correct. Is that correct!
A. I was about four hundred and fifty feet away when I
put the train in emergency.
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\

Q. I didn't ask you that question. I'm going to come to
that later. But when you first saw the object you were how
many feet approximately away?
A. Eight hundred.
Q. Was it eight hundred or nine hundred~ You want to
be fair about it, don't you Y
A. I want to be fair about it, but you have asked me two
questions there, Your Honor.
Q. I want to-

The Court: Let the witness finish. He can't answer.
Mr. Legum: I don't want to be discourteous. I A. You have asked me the distance from the signal. Now
you are asking me the distance where I saw the object.
By Mr. Legum:
Q. My question is how far away were you approximately
when you first saw the object ahead of you Y
A. Approximately eight hundred feet.
Q. Could it have been more than eight hundred
page 68 )
feet?
A. Well, it could, and it could have been less.
Q. Did yo;u testify you were nine hundred feet away when
you saw it?
Mr. Worthington: You have got a different situation here
now.
Mr. Legum: Your Honor has ruled The Court: I don't think what he has now stated was contrary to what he testified. I think you might as well proceed
and inquire of the witness. It is your witness.
Mr. Legum: I would like to note my exception, if Your
Honor please.
The Court : Exception is noted.
By Mr. Legum:
Q. Now, when you saw this object eight hundred feet away
from you where was this object?
A. Setting on the end of the crosstie.
Q. When you say sitting on the end of the crosstie, where
would that be with relation to the raiU
A. Well, that would be about a foot away from the rail.
The crosstie extends out from the rail.
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Q. All right. And you were going approximately what speed

at that time when you first .saw the object?
A. Well, I didn't exactly look at that particular
time, but it was less than twenty-five miles per
hour, approximately twenty.
Q. All right. And what, if anything, did you do after observing the object?
A. I first blew the whistle.
Q. All right. Then what did you do?
A. The closer I got to it, well, then I discovered it was a
human sitting there.
Q. Now, approximately how far away were you from the
object when you first discovered it was a human?
A. That would be in the neighborhood of that four hundred
and fifty feet.
Q. All right. Now, from the time you first saw it until the
time you discovered it was an object, had you reduced your
speed any?
A. Yes, sir. I had reduced it when I first saw- first saw the
object I made application on the brakes to reduce the speed.
Q. Now, what speed would you estimate that you reduced
it to?
A. Well, still less than what it first was, yes.
Q. Well, give us your best estimate? You are a locomotive engineer since 1950. You testified you were
page 70 } going twenty-five miles per hour, then you reduced
it to twenty?
A. Yes, sir.
Q. When you reached the signal. Is that right?
A. Yes, sir.
Q. All right. Now, did you reduce your speed any after
you blew the whistle?
A. Yes, sir.
Q. All right. What speed did you reduce it toT
A. I put it down to eighteen.
Q. From twenty to eighteen?
A. Yes, sir. In other words, I was reducing down all the
time.
Q. All right. Then when you saw it was an object what did
you do then?
·A. When I discovered Q. I mean when you saw the object was a human what did
you then do?
A. I put the train in emergency.
page 69 )
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Q. And you were approximately how far away from the
man when you put it in emergency?
A. Four hundred and fifty approximately, I'd say. It might
be farther; it might have been less.
Q. All right. Now, did your train hit the manY
page 71 )
A. Yes, sir.
Q. Did the man move at all from the time you
first saw him until the time you hit him Y

Mr. Worthington: Your Honor, I object to leading his own
witness.
The Court: Sustained.
By Mr. Legum:
Q. All right. Tell us, please, what you observed about the
man as far as his movement from the time you first saw him
until the time you hit him Y
A. There wasn't any movement.
Q. Now, tell us the position that you noticed the man in
when you first saw it was a human beingt
A. He was sitting down behind this crate with his head
down between his legs like that. (demonstrating)
The Court: Indicating that he was bent forward with his
head between his knees. Is that correct, sir?
The Witness : Yes, sir.
By Mr. Legum:
Q. Where was his back with relation to the rail?
A. Back to the rail.
Q. Now, would you step down here, please. I show you
Exhibit P-9, which is introduced in evidence. Come over so
the jury can see it. Now, this P-9 shows the Indian
page 72 ) River overpass bridge in the distance. Is that
right?
A. Yes, sir.
Q. And you were proceeding on the rail which would be on
the left-hand side of the picture as the jury sees it. Is that
correct?
A. Yes, sir.
· '
Q. Now, would you tell the - the train was coming towards
us on the left-hand side rail. Is that right, sir?
A. That's right, sir.
Q. Tell us, please, how the man was seated with relation take any particular crosstie. How was he seated?
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A. Well, he was seated on the end of one of these ties here.
Of course, it was back in this section.
Q. I understand. How about his back?
A. His back was to the rail this way. If this the rail, his
back was this way.
Q. His head would be facing where the bushes would be. Is
that right?
A. That's right, yes, sir.
Q. All right. You can take the stand.
A. (Did so)
Q. How far past the man did you travel before you were
able to stop the train?
page 73 )
A. An engine and four car lengths, approximately four cars. I didn't count them.
Q. How long is a carY
A. Forty feet.
Q. You went about a hundred and sixty feet Y
A. Something like that, yes, sir.
Q. And you applied your brake when you were approximately four hundred, four hundred and fifty feet away from the
man?
A. That's when I put the train into emergency.
Q. Emergency?
A. Yes.
Q. So you were able to stop your train then within six
hundred and ten feet?
Mr. Worthington: Your Honor, I object to leading the
witness.
The Court: Your witness.
Mr. Legum: Just a matter of calculations, judge.
The Court: I realize that.
By Mr. Legum:
Q. So there will be no question for the jury, you stopped
your train within four car lengths after hitting the man. Is
that right?
A. Well, it come to a stop after striking him.
page 74 )

Mr. Worthington : Your Honor, he is not only
leading the witness, but misquoting him. He said
an engme and four car lengths. It is engine and four car
lengths.
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By Mr. Legum:
Q. How long is an engine?
A. We have different things of lengths each.
Q. This particular engine?
A. This particular engine I think it figured fifty feet.
Q. How long is a carY
A. Forty feet.
Q. You say four car lengths and an engine. Is that what
you say?
A. I'd say an engine and three, maybe a half of another
car. Approximately four cars is the way I said it.
Q. Well, if an engine is fifty feet and three cars at forty
feet long, that's a hundred and twenty. That's a hundred and
seventy plus.
Mr. Worthington: Your Honor, I object to leading the witness.
The Court: The jury may do the arithmetic. You may ask
the witness to do it if you want to.
By Mr. Legum:
Q. Have you conducted any tests since the accident as to what distance you could stop the
diesel going at a certain speed T
Mt. Worthington: I object to leading the witness, Your
Honor.
page 75 ]

Mr. Legum: That's not leading, if Your Honor please.
Either yes or no.
The Court: Any question that calls for a yes-or-no answer
normally suggests some answer.

A. No.
The Court: I don't think it is really material to the matter.
By Mr. Legum:
Q. What's your answer?
The Court : His answer is ''No.''

A. No.
By Mr. Legum:
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Q. Now, was there anything wrong with your brakes at
the time of the accident?
A. No, sir.
Q. How fast would you estimate you were going at the time
you hit the man~
A. Very slow. I wouldn't know hardly how to say that.
Q. Give us your best estimate~
page 76 )
A. Five or ten miles, probably. I were coming
to a stop all the time. I wouldn't know how to
estimate that.
Q. And you estimate that when you put your train in
emergencyThe Court: Your witness.
Mr. Legum: I'm going to ask him the question, judge. I'm
not repeating.
The Court: You don't need to state the evidence when you
ask him.
By Mr. Legum:
Q. What speed did you say you were going when you put
the train in emergency~
A. Eighteen to twenty miles per hour. I had done reduced
down from the :first time I saw it.
Q. Did you actually look at your speedometed
A. Well, I glanced back at it, yes, sir, and that's approximately what the speedometer said.
Q. Do you recall making a statement to Police Officer Farr
shortly after the accident?
Mr. Worthington: Your Honor, I object to this on the same
ground: He's trying to show an inconsistent statement of
his own witness. I don't think there's any basis for him to
do it.
A. I don't remember.
page 77 )

The Court: I don't know the basis of the inquiry at this moment.

By Mr. Legum:
Q. Answer my question either yes or

no~

The Court: He can answer that question whether he did
make a statement.
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Mr. Worthington: No objection to that question.
A. Yes, I made a statement to Officer Cherry.

By Mr. Legum:
Q. Did you make a statement to Police Officer Farr, the
gentleman with glasses, short, stocky man?
A. I don't remember.
Q. You don't remember?
A. Cherry is the only one I remember.
Q. Have you discussed this case with any members of the
Norfolk Southern Railroad Company since you have testified
on February 28, '62 Y
A. Mr. Worthington.
Q. How about the claims agent for Norfolk Southern Y
Mr. Worthington: Your Jionor, this is his own witness.
Mr. Legum: I want to show his bias.
The Court: I sustain the objection.
page 78 }
Mr. Legum: He may be technically my witness,
but in spirit he is not.
Mr. Worthington: Your Honor, I move for a mistrial upon
that statement.
The Court: Your remarks are unnecessary. The court's
ruled and exception is noted. And the court - the jury will
disregard the remarks of counsel, and the motion is overruled
and exception is noted.
All right, any further questions Y

By Mr. Legum:
Q. Now, Mr. Lanham, what object, if any, did you see
beside or near this man that you struck before you hit him?
A. There were papers and cardboard boxes and different
objects scattered around over the right of way.
Q. And before you hit the man where was the cardboard
boxes with relation to where he was sitting?
A. They were up on the track and on the right of way.
Q. How many were there?
A. Well, I don't know. I didn't count them.
Q. More than one Y
A. Oh, yes. There were several.
Q. Was there a dog in the vicinity?
A. Not at that time, no, sir. The dog came later.
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page 79 ]

Q. Now, after you stopped the train did you
come back upon the scene to view the manY
A. Yes, sir.
Q. Was he alive or dead at that time?
A. He appeared to be dead.
Q. And I show you a picture known as P -8, which purports
to show this dead man, and ask you if that is substantially
the position he was in when you got off the train after stopping
it?
A. No, sir, that's not the position he was in, because he's on
the stretcher there.
Q. Well, take the stretcher - see if you can imagine that
the stretcher is not underneath him. Would he be approximately in that position with his feet towards the rail¥
A. He would be in that position with his feet toward the
rail, but he was face down to the ground.
Q. Face downY
A. And the dog's setting approximately where he were at
that time, and he stayed there until he was lifted away.
Q. Step off the chair, please, so you can show the jury. Tell
us, please, where the man's feet were after you got off the
train¥
A. The man's feet were up on these ties and he
page 80 ] was laying in a face downward position with his
head down towards the right of way.
Q. Instead of him being on his back as shown in this picture P-8 he would be face downY
A. On his stomach, yes, sir.
Q. But his feet would be against the cross tie?
A. Would be up on the crosstie.
Q. On top?
A. Yes, sir. In other words, his toe was up on the crosstie
like this.
Q. Where would his toe be with relation to the rail?
A. Right around the end of the tie. And this dog came
there later. After we all walked back there the dogs come.
Q. All right, sir. You might resume the stand.
A. (Did so)
Q. Now, Mr. Lanham, how long had you been engineer on
this particular run, that is, this particular track, Norfolk
and Western track, before the accidenU
A. I been running up and down there ever since I was
promoted, 1950.
Q. All right. Now, within, say, one year prior to your
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hitting this man had there ever been occasions when there were
objects in or about the track where the accident
page 81 ) occurred?
A. Yes, sir, there had.
Q. What kind of objects had you noticed before! ,
A. Well, the kids would put up pasteboard boxes, sit them
upon the rail there and then get off in the bushes there and
watch us hit them, you see.
Q. And how about human beings Y Have you seen them in
and about the tracks before the accident!
A. I have saw them walking up and down the right of way,
yes, sir, butQ. And is there a path alongside the track right where
the scene of the accident is Y
A. There's a little farm crossing there that goes over to
this junk yard, and then there's people walks up and down
the sides of the track there.
Q. I show you P -9 and ask you if to the left of the track
there's not what appears to be like a footpath Y
A. Yes, sir, where people walk up and down the side of
the track there.
Mr. Legum: I believe that's all, judge.
The Court: Mr. Worthington.
CROSS EXAMINATION
By Mr. Worthington:
Q. Mr. Lanham, this train that you were enpage 82 ) gineer on had been over to Little Creek doing
some work, had it not!
A. Yes, sir.
Q. It was on its way back to Carolina Junction Y
A. Yes, sir. We made our pay delivery and picked up our
stuff and was going back. That was the train we had.
Q. Do you know how many cars you had on the train Y
A. Twenty-three or twenty-four.
Q. And how many of them were loaded Y
A. I believe there were twenty-three of them loaded.
Q. What were they loaded with?
A. That I wouldn't know exactly. Different things. Steel Q. Would you say it was a heavy loadT
A. It was a heavy load, yes, sir.
Q. You know that, do you Y
A. I know that.
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Q. All right, sir. Now, you were proceeding in a back-up
position, were you not Y
A. Yes, sir.
Q. Showing you this Plaintiff's Exhibit - Defendant's
Exhibit 1, were you over on this side of the locomopage 83 } tive Y
A. Yes, sir, I was on this side of the cab.
Q. And that would place you away from the outside of the
track where James Turner _was sitting?
A. That's right.
Q. Now, when you came from Little Creek then towards
Carolina Junction you traveled on the Norfolk and Western
track, didn't you?
A. Yes, sir.
Q. That's the main line of Norfolk and Western Y
A. Well, Virginian it was then.
Q. Used to be the main line of Virginian Y
A. But its Norfolk and Western now.
Q. Norfolk and Western now. Now, as you proceeded
through the smoke I believe you testified you were looking for
this signal and you found a yellow signal, did you not Y
A. Yes, sir.
.
Q. And when you came out of the smoke were you lookin:g
down the track!
A. Yes, sir.
Q. And how soon after you came out of the smoke did you
see the object on the track, this orange crate or crate!
A. I'd say immediately after I cleared the smoke.
page 84 }
Q. And did Mr. Wynne or you have some occasion to make a remark about it?
A. I asked if they could tell what it was. I asked the fireman if he could discover exactly what it was, you know. We
thought it was boxes of course, which it was.
Q. Did you at that time blow your whistle Y
A. Yes, sir.
·
Q. Did the fireman ring the bellY
A. Yes, sir.
Q. Was the headlight burning!
A. Yes, sir.
Q. Now, I believe you said the brakes were all right. Had
those brakes been inspected at any time!
A. Yes, sir. They had been inspected at Little Creek yard.
Q. How long was that before the accident T
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: A. Well, I'd say thirty minutes, forty-five, something like
that.
Q. What was the result of that inspection? Were they
passed all right?
A. Yes, sir.
Q. Who did the inspection 7
A. Mr. Speight I believe is his name.
Q. As you came down the track then and proceeded out
of this smoke and saw this box or crate, what
page 85 ) was the position of the box or the crate 7
A. Well, the box was leaning on the rail in a
slanting position, and after I hit it an got off there and looked
I discovered it was an orange crate full of green vegetables:
collards, greens, cabbage, or something.
Q. The way that crate was situated could you see James
Turner crouching down behind it at first 7
A. No, sir, not at first distance, no.
Q. Did you keep looking as you went down the track!
A. Yes, sir.
Q. You say after a short time while you were blowing the
whistle and ringing the bell and applying brakes you discovered there was a man there!
A. Yes, sir.
Q. What did you do when you discovered that!
A. Put the train in emergency and tried to stop.
Q. What distance did it take you to stop the train in
emergency with that load and under those circumstances!
A. I'd say it took the length of the train or a little over.
Q. And how many feet would that beT That's twenty-three
cars and the locomotive and caboose.
Mr. Legum: If Your Honor please, I want to object
to it while he's thinking about it. I asked·
page 86 ) his that specific question: had he run any tests
as to what distance he could stop a train in emergency, and he said he had not. This would be a sheer guess.
The Court: It's cross-examination. I think he has a right
to ask him. He simply states his opinion based on his experi~nce.

By Mr. Worthington:
Q. How far did it take to stop the train, according to your
best estimate!
A. That's near as I can give it.
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Q. And a car is forty feet long. Is that right?
A. Yes, sir.
Q. And caboose would be the same length?
A. Yes, sir.
Q. And the engine would be approximately fifty feet?
A. Yes, sir.
Q. All right, sir. NowA. Of course, these cars vary. I reckon you all understand
that. They vary different lengths. I don't know whether all
the cars were forty feet or not.
Q. Would you say it would take something around nine
hundred feet to stop that train?
page 87 }
A. Yes, sir.
Q. Now, after you got past James Turner how
far did your- what point on the track did your engine go to?
A. Well, it was a little farm crossing right at the vicinity
there, and the engine stopped clear of this crossing?
Q. All right. I 'II show you -if you will come down around
before the jury I'll show you this picture. I'm showing you
now Plaintiff's Exhibit 10. I think you have seen this picture
before, have you not?
·
A. Yes, sir.
Q. And this is the track that you were on headed west, is
it not?
·
A. That's right.
Q. Can you point out on that picture where your locomotive
came to a stop?
A. This little farm crossing rig4t there.
Q. All right. Now, can you put - take this pen and punch
a hole right through that picture where your engine came to
a stopY
A. Just clear of the crossing. (punching hole)
Q. All right. Now, let's put a circle around that and put
an X on the back of it.
A. Here o!" over the other side~
Q. That's all right. Right there will be all
page 88 } right.
A. (Did so)
Q. All right. You can have a seat again.
A. (Did so)
Q. Your testimony then is that the diesel engine came right
up to that crossing which is marked X on the back of Exhibit
. 10?
A. Yes, sir, it did.
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Q. And stopped just short of the crossing so that people
could pass back and forth across the crossing?
A. Yes, sir.
Q. Now, when you went back and saw James Turner did you
have occasion to notice any of the railroad ties there where the
body was?
A. Yes, sir. There was some paint on the ties there where
looked like there had been some old paint buckets scattered
around, something another spilled paint.
Q. Was that tie that had the paint on it just opposite his
feet?
A. His foot was on that tie.
Q. He had been sitting there with his feet on that tie?
A. Yes, sir.
Q. Between the signal that you were looking for, the yellow
signal, and that crossing where your diesel
page 89 } stopped, are there any other signals on the righthand side, any other light signals T
A. Well, all the signals are right there togethere, would
be right on the opposite side of each other.
Q. But on the right-hand side as you are going west were
there any other signals between that signal you were looking
for in the smoke and the farm crossing T
A. No, sir. Not on the right, no, sir.
Mr. Worthington: That's all we have, Your Honor.
RE-DIRECT EXAMINATION
By Mr. Legum:
Q. Would you step down, please. Now, you punched a hole
where the front of your engine stopped on P-10. Is tha.t right?
A. Yes, sir.
Q. Now, punch a hole where you hit the man, if you can!
A. Well,· I can't punch exactly where I hit him.
Q. Approximate it.
Mr. Worthington: If you can't do it exactly, you don't have
to.
Mr. Legum: I object to counsel instructing the
page 90 }
man. That's matter for the ·The Court: He can locate it approximately, as long as
he qualifies his answer any way he wants.
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Mr. Worthington: I think if he can do it, he can; if he
can't, he doesn't have to.
A. This picture doesn't show exactly where the man was at.
By Mr. Legum:
Q. Can you approximate where the man was when you hit
him?
A. Well, I The Court: You can look at the other photographs if that
will help you, sir. Let him do it, Mr. Worthington.
Mr. Worthington: All right, sir.
A. I don't believe we have one here thatThe Court: May not. It was simply a suggestion offered
by the court.
A. No, sir, there is nothing in here that shows that point
on the ties.
By Mr. Legum:
Q. Can you approximate in that picture approximately
where you hit the man?
A. Well, I can- want a hole punched or justpage 91 ]
Q. Yes, put a hole punched.
A. It would be back in this vicinity here.
Q. All right. Wherever you say it was.
A. This don't show the tie.
Q. All right.
A. But it is back in this way.
Q. Did you put a hole all the way through?
The Court: I don't understand. It won't show in back. You
say "back this way," you are pointing to the bottom of the
picture¥
The Witness: That is right.
The Court: Is it your testimony the place where he was
struck was not shown in the picture Y
The Witness: I don't think it was. I don't see that tie.
The Court: Just make a mark. So the record will be clear,
if you will put your initial and circle on the back that hole
you punched and just put your initial on it.
The Witness: (Did so)
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The Court: Mark it L-1, if you will, just so it will identify
it from some other mark I think has been made, not by you.
By Mr. Legum:
Q. Now I show you P-1, which was taken by the
police shortly after the accident, and ask you if
you can punch a hole where you stopped your
train on that picture 1
A. No, sir, not on this one.
Q. All right. I show you P -2 and ask you if you could
punch a hole where you stopped your train 1
A. Well, it is Q. Suppose you mark it the same way on the back as you
marked on P-10 on the back; put a circle around it and an
X on the back.
A. And an X.
Q. Yes, sir.
A. (Did so)
Q. This where you have marked a hole A. That's that little farm crossing I was speaking about.
Q. And you were heading in P -2 this way?
A. That's right.
Q. Now, can you punch a hole approximately where you hit
the man on P-21
A. Let me see if there's a plainer picture. I saw one here a
moment ago, but it is not here now.

page 92 ]

The Court: It may be under some of the others.
A. That's it. It would be pretty close together in this small
a picture here.
page 93 ] By Mr. Legum:
Q. All right.
A. It would be back this way from there.
Q. Would you put a circle around that where you have just
punched a hole and draw a line out here and mark it? Mark
an I - call that "Impact."
A. (Did so) That's close as I can get to it and discover it
there. It's dim.
Q. All right. You can have a seat.
A. (Did so)
Q. Mr. Lanham, if what you saw eight hundred feet away
was a box what was your reason for blowing your whistle?
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A. Well, that's force of habit. It might be - i t might not
be a box. It might be somebody, you see, or some animal.
Q. It might be somebody¥ It might have been a human
beingY
Mr. Worthington: Your HonorThe Court: It's your witness, Mr. Legum. I am not going
to remind you any more. Next time it occurs I am not going
to let you pursue that avenue of questioning.
By Mr. Legum:
Q. You say that's standard procedure to blow
page 94 ) your whistle when you see an object?
A. (No reply)
The Court: I think Doctor Bliss is here. I don't know how
lengthy she's going to be.
Mr. Legum: May I have about a two-minute recess¥
The Court: All right. I would like to :finish this witness by
one o'clock. It's a short witness, I assume. We'll just stay
where we are or go in the jury room, if you'd rather. Why
don't you all step into the jury roomY You might like to
smoke a cigarette. Sometimes the judge's two minutes is like
a lawyer's two minutes.
(The court recessed at 12.39 P.M., July 16, 1963, and reconvened at 12:45 P.M., July 16, 1963, out of the presence of the
jury.)
The Court: Gentlemen, I will do whatever you want. It is
quarter to one and I think you are going to necessarily interrupt a witness unless you got a :fifteen-minute one. If you'd
rather recess now to quarter of two it is perfectly agreeable
with the court.
Mr. Legum: What would be betted
The Court: I think it is more preferable than to stop right
in the middle of a witness.
page 95 )
Mr. Legum: Yes, sir, that's :fine.
The Court: Suppose you excuse the witnesses.
(The jury returned to the courtroom.)
The Court: Gentlemen, in view of the hour and the fact
that we'd just have to stop in the middle of a witness - we
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usually recess at one - I am going to recess just a little bit
earlier and we will recess until quarter to two.
The court will caution you not to discuss the case, not to
view the scene indicated in the testimony. Return and go to
your jury room at quarter to two - make it ten to two. That
will give you your full hour.
(The court recessed at 12.47 P.M., July 16, 1963, and reconvened at 1:53 P.M., July 16, 1963, out of the presence of the
jury.)
The Court: Ready Y
Mr. Legum: I'm ready, Your Honor.
The Court : All right.
(The jury returned to the courtroom.)
The Court: All right, next witness, Mr. Legum.
Mr. Legum: Beulah Miller, please.
page 96 ]

BEULAH MILLER,
called as a witness on behalf of the plaintiff,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
By Mr. Legum:
Q. Your name· is Beulah Miller Y
A. That is right.
Q. Where do you live Y
A. 1079 Cascade Boulevard, South Norfolk.
Q. What relation were you to the decedent, James TurnerY
A. He was my brother.
Q. And how old are you Y
A. Forty-six.
Q. Now, were you familiar with his physical condition
shortly before the accident!
A. More so- I certainly was.
Q. All right. Would you tell us, please, what, if anything,
you had observed firsthand with your own eyes about his condition with relation to any seizures, epileptic seizures he might
have had in your presence Y
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A. He lived with me quite awhile after his wife died. In
fact, he had them - started to having them in '56,
page 97 ] so myself and his wife had Doctor Mann at
Hickory - he was the first one tended him with
those fits. And then after his wife died then I had to move
him in with me. In fact, I Q. How long did he live with you Y
A. He lived with me about three years, something like that,
somewhere long in there.
Q. All right. Now, did you actually see him have an
epileptic seizure or fit, as you call it Y
A. Yes. Whenever those fits would come on him, regardless
of where he was he would sit down, and he would sit down
mostly with his head down. But he always would rest his
elbows on his knees and he'd stay there for quite a while.
You couldn't get him to say anything, because I have talked
with him many a time, and I also had Doctor Friedman would
come to my house and tend him.
Q. Doctor Friedman is now dead Y
A. Yes, he's dead now. And whenever those attacks leave
him then he would get a rambling spell.
Q. When you say a rambling spell A. Then he'd jump up and go this place and that place as
jf somebody was behind him. And several times I called the
policemen out South Norfolk, you know, to see if I could get
them to help me do anything with him. They told me- they
would come, but they said Q. You can't tell us what the police told you.
page 98 ]
Now, he died on June 17, 1961, about two years
ago.
A. Urn-hum.
Q. Now, when was the last time that you saw him have one
of those fits, as you call them, before he was killed Y
A. It was about two weeks after that he got killed.
Q. Where did that take place Y
A. That took place right out there on my front porch. He
was coming from South Norfolk and he stopped by there to
rest.
Q. Tell us, please, what took place at that time?
A. Well, he sit - he stopped. and. he asked. me for some
water and I gave him some water. I asked him if he wanted
to come in. He said, no, he was tired. So he stopped on the
porch. He sit right down on the steps, and when I got there
with the water he wouldn't have the water, and I was trying
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to talk to him and he sit there with his arms on his knees with
his head dropped over, and I sit there with him and I - a
girl friend of mine across the street, I called her over, so she
come. She told me, she said, ''He is sick.''
Q. You can't say what she told you. How long
page 99 } did he remain in that position¥
A. He remained in that position just about a
half a hour.
Q. During that period of time did he move at all¥
A. No, he didn't move.
Q. Did he say. anything to you¥
A. No.
Q. All right. And what, if anything, did you do for him
when he had that last attack¥
A. Well, I gave him some medicine, some of the pills that
the doctor had gave me to give him when those attacks come
on him.
Q. How often when he lived with you for three years did
he have these attacks 7
A. Well, he'd have them - now, after Doctor Friedman
stopped tending him - in fact, he put him in the hospital
for a while. So he come out Q. Which hospital was that¥
A. That wasQ. Norfolk General¥
A. Norfolk General Hospital. And he said those fits wasQ. You can't say what he said. But how often
did he used to have those fits¥
page 100 } A. He would have them much as once or twice
a week.
Q. Would he always be in the position you showed us f
A. Uh-huh. If he was sitting up or standing he would sit
right down. If he was in bed the onliest way you could tell he
was having them was by the bed shaking.
Q. Was he treated at Norfolk General Hospital clinic¥
A. Yes, he was treated at Norfolk General Hospital clinic
and he was also treated at DePaul Hospital clinic.
Q. All right. Did you see your brother on the date of· the
accident¥
A. No, I didn't see him the day of the accident.
Q. Did you see him after he had the last attack and before
the accident f
A. Oh, I seed him after he had the last attack at my houst'.
I seed him after then.
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Q. All right. What condition was he in after he had the
last attack~
A. He was doing pretty good. The second time he come by
there he was doing pretty good, and the main last time he
come by there he had had one at somebody's house over there
in Campostella part, and he - this man brought
page 101 ] him to my house and told me that he had had one
of those spells.

Mr.

L~~um:

All right. Answer Mr. Worthington.
CROSS EXAMINATION

By Mr. Worthington:
Q. How large a man was your brother~
A. Oh, he was small featured. He run nothing like - he
was just about that man's size. Of course, he had lost weight.
Q. How much did he weigh~
A. Now, I tell you the truth, I don't know.
Q. A hundred forty, something like thaU
A. He was close somewhere a hundred forty, hundred fifty.
I couldn't tell you exactly.
Q. About how tall was he~
A. I guess he was about five feet, five feet something.
Q. About five feet tall~
A. About five feet or a little better, because he was a little
taller than I am.
Q. How long had it been since he had been able to work~
A. Well, he hadn't been able to work since he left the base.
He worked at Norfolk Navy Base.
page 102 ]
Q. How long ago was that~
A. I think it was - I think he quit working in
there - if I make no mistake, I think it was in '46. It was
during '46 or '47, somewheres along in there.
Q. And he didn't have any A. Because of his illness that's the reason he quit.
Q. He didn't have anybody depending on him; he wasn't
supporting anybody, was he~
A. No.
Mr. Worthington: I have no further questions.
The Court : You may stand down. You can remain in the
courtroom or may leave.
Mr. Legum: I think she better leave.
The Court: I'm sorry. Step out with the other witnesses.
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ANNIE TURNER,
plaintiff, called as a witness in her own behalf, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
page 103 ) By Mr. Legum:
Q. Your name is Annie Turner 1
A. Yes, sir.
Q. Could you speak up a little bit, please?
A. Yes, sir.
Q. Where do you live 1
A. I live 2518 Campostella Road, South Norfolk.
Q. And what relation were you to James Turned
A. Brother-in-law.
Q. He was your brother-in-law?
A. That's right.
Q. All right. And where did he live with relation to your
house?
A. Well, he lived right across in front of me on - right
on Campostella Road and I lived kind of back of Campostella
Road, and I guess we lived just about two hundred yards
apart.
Q. And did anybody live with him 1
A. Well, he lived with his brother, Johnny Turner.
Q~ Johnny Turner?
A. Yes, sir, upstairs, and Johnny lived down the bottom.
Q. All right. And at the time of his death was his mother
living, Ella Godfrey?
page 104 ) A. Oh, yes. She's still living.
Q. And he had four brothers: Johnny Turner,
Joseph Turner, Irvin Turner, and Rufus Turner?
A. That's right.
Q. And also two sisters : Beulah Miller and Fannie Jones T
A. Yes, sir.
The Court: Are they all living?
By Mr. Legum:
Q. All living?
A. Yes, sir.
Mr. Legum: Your Honor, I have here a list of the - his
brothers and sisters and mother, and there's no objection.
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I thought it would be better for the jury to introduce it.
The Court: Plaintiff's Exhibit 12.

(Received and marked Plaintiff's Exhibit 12.)
By Mr. Legum:
Q. How old was your brother at the time of his death¥
A. Fifty-two.
Q. Now, Mrs. Turner, did you see James Turner on the
day he died?
A. No, sir, I did not.
Q. And did you see him within two weeks before
page 105 ) he died Y
A. I seen him the day before he died, and the
dayheQ. What was his condition at that time, the day before he
died?
A. Well, he was walking with a stick, but he used to come
over my house practically every day, you know, hobbling over
there, because, you know, I married his brother and he used
to come over there and set and keep him company. You know,
my husband he's an invalid.
Q. What did you notice about his physical condition other
than he used a stick to walk around with?
A. Well, he had begin to fall off, and I had seen him have
some of those seizures or fits or whatever you call them.
Q. When was the last time you saw him have one of these
seizures or :fits before he was killed?
A. The last time he had one I think it was round about a
week before he got killed, at my house.
Q. And what did you observe about him at that time when
he had it?
·
A. Well, he was sitting on my day bed I call it and, I don't
know, I think he was doing something for my husband, but
anyway, he got to sitting there shaking, shaking, and presently he just come right down like that. (indicating)
Q. And for the purpose of the record, you are
page 106 )
putting your head down A. Yes, sir, just the way he did.
Q. - between your legs. And how long did he remain in
that condition?
A. Well, he remained like that for a good while.
Q. Urn-hum.
A. And I was, you know, halfway afraid of him. So his
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mother was at my house during the time and she was calling
him and shaking him, calling him and shaking him. I said,
"Somebody call the ambulance or something and. take him
to the doctor. '' So I put one of my son's shirts on him, because he was real dirty, and his mother and my son carried
him over to his brother's house where he was living at.
Q. Now, when his mother shook him did he make any
response to iU
A. Oh, no, sir. No, sir. He just set with his head down
like that, you know, part of the time and then he was just
slobbering and doing at the mouth.
Q. Did he move at all T
A. Oh, no, sir. And they got him up and taken him home
and they carried him - called the police car and taken him
over to theQ. Had you seen him on any other occasion before that time
having one of those fits or seizures T
page 107 ] A. Well, I had- that was the first one I had
seen, but I have seen him pretty soon after he
had had them, because I used to visit over there to his house
real often, you know, to see my mother-in-law and son-in-law,
and most the time he would be downstairs there with him and
I would see him after he come out and, you know, the :fit be
off him, but he still be laying down, because if he be laying
down they didn't bother taking him to the clinic or emerg~ncy
room, because he had them, you know, just that often.
Mr. Legum: All right, answer Mr. Worthington.
CROSS EXAMINATION
By Mr. Worthington:
Q. How do you know James Turner's age T
A. Sir!
Q. How did you know James Turner's age t
A. Because I heard him, you know, talking about his age .
. Q. You never saw his birth certificate or anything?
A. Oh, no, I did not.
Q. Now, how many times did you say that you had seen
him have a seizure T
A. Once, at my house.
page 108 ] Q. And where was he when the seizure came
on him!
A. In my house in my living room.
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Q. And was he standing up or sitting down at the time?
A. No, he was sitting down when it got on him.
Mr. Worthington : No further questions.
Mr. Legum: Stand down.
The Court: You may stand down.
Mr. Legum: Joseph Turner, please.
The Court: Talk loud enough so we can all hear you.
All right, Mr. Legum.
JOSEPH TURNER,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Legum:
Q. Your name is Joseph Turner?
page 109 ] A. Yes, sir.
Q. Where do you live?
A. Used to be St. Brides, but they changed it now to
Chesapeake.
Q. All right. And what relation were you to James Turner?
A. Brother.
·
Q. Had you ever observed your brother James Turner wheii
he had an epileptic seizure or sometimes called a fit?
A. Yes, sir.
Q. And where did it take place when you saw him?
A. He was at my home when I seen him.
Q. And approximately what time in terms of months before
he was killed in June of '61 that he had last had one?
A. I don't know exactly what month it was, butQ. How many months, approximately?
A. It was around - I reckon around six or seven months,
something like that, since the last one I seed him- since I
seed him with one. He was at my house at the same time.
Q. When he had the seizure tell His Honor and
page 110 ] the members of the jury exactly what he did
when you observed him¥
A. Well, when he had this spell when I seed him - when
I seed him he was sitting up just like this here right straight
and I was talking - we were talking to him, me and my wife
were talking to him, and presently he dropped his head like
this, between his legs like this. It was just about suppertime.
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He dropped his head like this here, just like that, and I
reckon he stayed like that for about an hour or maybe a little
longer than an hour.
Q. Well, during that period of time did he talk to you Y
A. I couldn't get him to say nothing. I thought he was sick.
I was getting ready - at the time I was getting ready to call
the doctor for him.
Q. Did he move Y
A. No, sir. He was just sitting there just like this here. He
didn't move.
Q. And for the purpose of the record, you have got your
elbows on your thighs and your head downY
A. Yeah, that's the way he was, just like that. He didn't
have his elbows like I have, but he had his even just like this
here.
Q. Had you observed him on any occasion other than this
time that he had one of these seizures?
page 111 ) A. Yes, sir. I seen him two or three times
like it, but the last one I seen him had he was at my
home.
Q. All right. And the other two or three times, describe
the manner he had the other two or three times Y Was it the
same as this last time Y
A. Yes, sir. If he was standing up he would sit down if he
had to sit down on a hill or ground or something another; in
other words, he'd sit down anywhere when that come on, sit
down and drop his head like that. Drop his head, and at the
same time he had them spells, he wouldn't say anything to
anybody.
Mr. Legum: All right, answer Mr. Worthington.
A. (Cont'd) He wouldn't say anything to nobody. He
wouldn't even say nothing to me.

CROSS EXAMINATION
By Mr. Worthington:
Q. He wouldn't say nothing before he had the spell Y
A. Yes, he talked good up to that time.
Q. Then all of a sudden he stopped talking without saying
anything!
A. Yes, sir.
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Mr. Worthington: All right.
.
The Court: You all want him any further Y You
may be excused. You may stay in the courtroom
or go out or leave, whichever you want.
Mr. Legum: I want to call Calvin Turner, please.

page 112 )

CALVIN TURNER,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION

By Mr. Legum:
Q. Calvin, please speak up so everybody can hear you.
A. Yes, sir.
Q. Will you do that Y
A. Yes, sir.
Q. You are Calvin TurnerY
A. Yes, sir.
Q. And where do you live, Calvin Y
A. 2518page 113 )
Q. You have to do better than that.
A. 2518 Campostella Road.
Q. Who is your mother Y
A. Annie Turner.
Q. This lady here Y
A. Yes, sir.
Q. And how old are you Y
A. Fourteen.
Q. And what grade in school are you in Y
A. Eighth.
Q. Eighth grade Y
A. Yes, sir.
Q. And what school do you attend Y
A. Walliford Elementary.
Q. What?
A. W alliford Elementary.
Q. Now, Calvin, on the date James Turner died- James
was your uncle Y
A. Yes, sir.
Q. Were you with him shortly before he died Y
A. Yes, sir.
Q. And tell us, please, who else was with you and your uncle?
A. Well, it was my little brother.
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Q. And how old was he at the timeT
A. Six, I think.
Q. All right. And tell us, please, where you
first saw your uncle and where you all went toT
A. Well, he came round my house and asked me would I
go down the dump with him, and I told him yeah, I'd go with

page 114 ]

him.
Q. All right. And did you go with him!
A. Yes, sir.
Q. And how far would you say, if you know, the dump 1s
from your house T
A. Well, I'd say about three or four blocks.
Q. Do you know how long it took you all to walk there!
A. I'd say about :fifteen .minutes.
Q. Fifteen minutes 1
A. Yes, sir.
Q. All right. Now, when you all got to the dump, or thisthat's called the city dump T
A. Yes, sir.
Q. What did your uncle doT
A. Well, I wouldn't know, because me and my brother we
were playing on the s~nd hill and I don't know what he was
doing when he was on the dump.
Q. You didn't know. All right. How long did you all
remain at the dumpY
page 115 } A. I'd say about a half hour.
Q. What took place after a half hour at the
dump!
A. My uncle left before me and my brother did.
Q. Where was he going!
A. He was going home, on the way home.
Q. All right.
A. So me and my brother we left and then we saw him sitting
on the tracks, on the rail off the track, so I asked him what was
wrong with him. He said he was tired. And I asked hjm I had to go home because I were going to church, going to
our church, so he told me to go ahead so I went on, and l;ly the
time I got, let me see, about halfway home I sort of heard the
train stop. I knew the train had hit my uncle.
Q. We won't go into that yet. You didn't see the train hit
your uncle?
A. I knew it stopped. I ain't seen it hit him. I knew when
it stopped.
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Q. When you left your uncle, in what position was he at the
track?
A. Well, he had his knees - he had his elbows on his knees
and his head hanging down like this here. (indicating)
Q. And did he move at any time after you saw
page 116 ] him Y
A. No, sir...
Q. All right. Now, after you heard the train stop what did
you .doT
A. I looked around and saw the train stopped. I ran home
and told my mother about it.
Q. And then you all came back Y
A. Yes, sir.
Q. And was your uncle dead then Y
A. Yes, sir.
Q. Now, Calvin, had you ever seen your uncle have any of
these :fits or attacks before?
A. Yes, sir. He had one at our house.
Q. And how long was that before this accident that you
sawhimY
A. Well, I couldn't tell you.
Q. Don't know. When he had the attack in your presence
before the accident tell us, please, what you observed about
himY
A. Well, he was the same way like he was on the track,
with his head hanging down.
Q. And how long did he remain in that . position on this
other occasion Y
A. SirY
Q. How long did he remain with his head down and his
hands on his legs Y
page 117 ] A. I'd say about a half an hour.
Q. Did he move at any timet
A. No, sir.
Q. Did he talkY
A. No, sir.

Mr. Legum: All right, answer Mr. Worthington.
CROSS EXAMINATION
By Mr. Worthington:
Q. Calvin, when you and your uncle and your brother were
up at the dump together, your uncle called to you and asked
you if you were ready to go, didn't heY
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A. No, sir.
Q. Are you sure that he didu 't call to you and ask you if
you were ready?
A. Positive.
Q. Well, do you remember the time that you were up in
my office in the Royster Building on October 1, 1962, and I
asked you what happened and you said, "He was walking
and he called and asked us if we were ready to go.'' Do you
remember saying that Y
A. I don't remember saying that, no, sir.
Q. Do you say you did not say thaU
A. I did not, no, sir.
Q. You did not say that?
page 118 )
A. No, sir.
Q. Well, now, we expect to be able to contradict you on that.
Are you sure you didn't say your uncle had called you as he
was ready to goY
A. Yes, sir.
Q. And did you tell him at that time that you were ready to
goY
A. I told him I had to go to church.
Q. But I'm talking about when you got ready to leave the
dump, did you tell your uncle that you were ready to leave?
A. No, sir. He left before I did.
Q. Well, did you tell him you were ready to goY
A. No, sir, I didn't tell him.
Q. Do you remember when you were up in my office on that
same occasion I asked you, "What did you say to himY"
Mr. Legum: What page are you reading from!
By Mr. Worthington:
Q. Page 8. And your answer is, "That is all I said, we
were ready. That's all." Do you deny saying that up in the
o~?
,
A. I don't remember it.
page 119 )
Q. You don't remember whether you said it
or not!
A. No, sir.
Q. And then after your uncle and you and your brother
left the dump did you and your brother walk about a block
with your uncle?
A. When we left the dump?
Q. Yes, you walked with him about a blockY
A... Yes, sir.
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Q. And then did he sit down and say he was tired and he
would rest a little biU
A. Sir?
Q. Did your uncle say that he was tired and he sat down
and said he would rest a little biU
A. No. I asked him what was wrong and he told me he was
tired.
Q. I'm asking you -

Mr. Legum: Let him answer you, Mr. Worthington.
By Mr. Worthington:
Q. Have you finished your answer Y
Mr. Legum: No, he hasn't finished.

By Mr. Worthington:
Q. Have you fi:t?.ished your answer~
A. Would you mind repeating what you said a
page 120 ) little while ago, please Y
Q. When you and your brother and your uncle
were about a block from the garbage dump didn't he sit down
and say that he was tired and that he would rest a little bit.
A. No, sir. I asked him what was wrong with him. He said
he was tired, and so I asked him- I had to go home because I
had to go to church.
Q. Well, didn't he make the statement that he was tired
and that he would rest a little bit as he sat down~
A. Yes, sir.
Q. So you saw him sit down, did you Y
A. SirY
Q. You saw him sit down?
A. I wouldn't know.
Q. You know whether you saw him sit down or not, don't
you?
A. No. He left the dump before I did.
Q. Well, do you remember being up in my office and I
asked you this question, page 9 : ''You and your brother and
uncle started walking back and went about a block, and what
happened then~" Did you give this answer: "He sat down
and said he was tired, he would rest a little bit.'' Did you
give that answer in my office Y
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page 121 ]

A. I wouldn't know.
Q. You don't know whether you did or not? .

A. No, sir.
Q. Then after that happened you and your brother went on
home and I believe you said you got about halfway home. Is
that right?
A. Yes, sir, that's right.
Q. And you heard the train whistle?
A. That's right.
Q. And you turned around and saw the train had stopped?
A. Yes, sir.
Q. And then you ran home and told your mother?
A. Yes, sir.
Q. And you didn't see the accident happen?
A. No, sir.
Q. What was your uncle doing the last time you saw him
alive?
A. Sir!
Q. What was your uncle doing the last time you saw him
alive?
A. Last time I saw him alive he was on the dump picking
some cabbage leaves for our chickens.
Q. Did he have a box with him?
A. Yes, sir.
page 122 ] Q. Did he have the cabbage leaves in a box?
A. Yes, sir.
Q. When you saw him last was he sitting on the rail with
his box beside him?
A. Not beside him; it was kind of in front of him.
Q. In front of him.
A. (No reply)
Mr. Worthington: All right, that's all.
Mr. Legum: That's all.
The Court: Stand down.
Mr. Legum: Mr. Abbatello.
DOMINIC J. ABBATELLO,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Legum:
Q. Your name is Dominic J. Abhatello?
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A. That's right.
Q. And where do you live!
A. Virginia Beach.
Q. What's your address Y
A. 916 Oxgate Lane.
Q. And how old are you Y
A. Forty-two.
Q. What is your occupation!
A. Engineer, railroad.
Q. Who you work for Y
A. Norfolk and Western.
Q. And how long have you worked for Norfolk and Western
Railroad!
A. January of '48.
Q. And how long have you been an engineer!
A. I was promoted September of '55.
Q. And what kind of locomotives do you operate, steam or
diesel!
A. Diesel.
Q. And are you familiar with the Norfolk and Western
tracks on the Indian River overpass leading to Suffolk, the
Norfolk and Western right of way?
A. Leading to Suffolk!
Q. Yeah.
A. No, sir. We go toQ. Well, maybe I didn't express myself right.
page 124 ] Are you familiar with the Norfolk and Western
track that runs from Indian River Road overpass, say to Berkley A venue Y
A. Yes, sir.
Q. And that's a straightaway, is it not Y
A. Yes, sir.
Q. Now, Mr. Abbatello, assuming that a diesel is pulling
twenty-three cars and that all twenty-three are loaded, within
what distance can you stop the diesel Y

page 123 ]

Mr. Worthington: All right, Your Honor, we would like to
be heard on that, please, sir, out of the presence of the jury.
The Court: Well, it's a hypothetical question. The question is whether there are some other facts that ought to be
stated. If you have some that should, do we need to do it
out of the presence of the jury!
Mr. Worthington: Well, I think if Your Honor would rule
that way th~n I don't think we do.
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The Court: Well, it depends on what you want him to include in his question as to facts.
Mr. Worthington: Well, I think that would be a matter of
argument and I would suggest to the court that
page 125 ] you have got - in order to know the stopping
distance of a train you have got to know the condition of the track at the time, you have got to know the condition of the brakes, you have got to know the amount of
load on it, and you have got to know which cars are loaded
and which emptyMr. Legum: That's a matter of cross-examination.
Mr. Worthington: - some cars weigh more than others
and affect the braking, whether foreign substance is on the
track and what the condition of the track is.
Mr. Legum: This is argument.
The Court: I think you have to include the evidence as it
relates to those factors in it and I don't think your question
does do it. I think Mr. Worthington has a right to object if
you don't include those facts that are in evidence.
Mr. Legum: I will re-form my question.
By Mr. Legum:
Q. Assuming that the track is dry on a straightaway, which
is the track in question on the Norfolk and Western track
which runs from the Indian River overpass to Berkley Avenue; and assuming that this diesel is pulling twenty-three
loaded cars The Court: I think the evidence indicated
page 126 ] the type of material it was loaded with, if you
recall.
Mr. Legum: I think Mr. Worthington mentioned it, but I
don't think there's any evidence on it, if Your Honor please.
The engineer said he did not know.
Mr. Worthington: Said it had steel beams in it.
The Court : I believe he did.
By Mr. Legum:
Q. Assuming it has steel beams in the twenty-three cars
that it is pulling behind it, within what distance can a diesel
be stopped!
The Court: Stop just a minute. Any other facts to b{'
included¥
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Mr. Worthington: Yes, sir.
The Court: What are they?
Mr. Worthington: You have got to assume the condition of
the brakes.
By Mr. Legum:
Q. Assume the brakes are in good condition.
The Court: Let's take them one at a time.
Mr. Worthington: You have got to have some assumption
as to the condition of the air system, whether the
page 127 ] brakes have been applied recently before or not,
as to whether the air is fully there.
The Court: Well, under these facts I think it would be
proper for the question to include the assumption that the
brakes had been inspected approximately a half an hour
before. Is that correct?
Mr. Legum: All right, sir.
The Court: That's the evidence at this juncture I think.
Mr. Legum: I don't know whether it is a half hour.
The Court: That was my recollection, that it was thirty
minutes.
Mr. Legum: At Little Creek yards, but if it is a half hour
I'll accept that, if Your Honor please.
By Mr. Legum:
Q. Assume the brakes were in good condition.
The Court: ·That is my recollection.
By Mr. Legum:
Q. W"ithin what distance could the diesel be stopped 7
Mr. Worthington: We still object.
The Court: I am going to allow it. Note your exception.
page 128 ] Mr. Worthington: All right.
By Mr. Legum:
Q. Answer it, please, in terms of feet.
A. Depends on the speed, how fast she was going.
Q. Assuming the speed was twenty miles an hour.
A. Twenty-three loaded cars 7
Q. Yes, sir.
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A. Brakes in good condition 7
Q. Dry track.
A. Dry track.
Q. Straightaway.
A. In my opinion it should stop within four hundred and
fifty feet.
Mr. Legum: Your witness.
CROSS EXAMINATION
By Mr. Worthington:
Q. Mr. Abbatello, the speed affects the stopping distance
of the train, does it not 7
A. That's right.
Q. And the condition of the rail as to whether there's any
foreign substance on it or not affects iU
page 129 ) A. The stopping of the train 7
Q. Yes.
A. Just a little. If a rail is wet it will take you a little
longer to stop.
Q.. How about if you had oil on it 7
A. OilY
Q. Yes, sir.
Mr. Legum: If Your Honor please, I object to that. There
is no evidence there was any oil on that track.
Mr. Worthington: I submit you have got to have all the
factors in before any expert can give an opinion on the subjec.t.
Mr. Legum: There is no evidence of any oil. I object. The
evidence was it was dry.
The Court: I think it is perfectly all right to inquire. It is
cross~examination. The jury's heard the evidence as to the
condition. I am going to allow it and note your exception.
Mr. Legum. All right, sir.
By Mr. Worthington:
Q. Would that effect iU
A. If it was oil on the track?
Q. Yes.
A. If your -when you apply your brakes your
page 130 ) wheels would lock it would have an effect on it.
Q. All right, sir.
A. You would be sliding.
Q. Whether you had all flat cars or whether you had some
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gondolas and some boxes would affect it, would it not?
A. Them gondolas and cars have a load limit on them.
Q. I am talking about the weight of the cars themselves.
Mr. Legum: Let him finish, Mr .. Worthington. He didn't
finish.
A. All cars have to be loaded so heavy, cannot be overloaded.
By Mr. Worthington:
Q. I'm asking you whether a boxcar would weigh more than
a flat cart
A. Empty?
Q. Yes.
A. Yes, sir.
Q. And you can stop a light car quicker than you can stop
a heavy car, can't you?
A. Yes, sir.
Q. All right. So that in order to be able to say the number
of feet in which you can stop a car the
page 131 ) type of cars empty is a factor in deciding how in what distance you can stop it, is it noU
A. If the car is empty you can stop it shorter than four
hundred and fifty feet in my opinion.
Q. I am talking about the type of cars themselves empty.
You can stop a train of twenty-three flat cars faster than
you can stop a train of twenty-three gondolas, can't you T
A. Right.
Q. All right. The character of the load has to be known in
order to determine the speed - the stopping distance with
any accuracy, does it not?
A. I don't think so, no, sir. Because each car carries so much
load. If you got a hundred pounds in one car that's a load
limit whether you had fifty or - the load limit is a hundred
pounds, that's it.
Q. Suppose you had a train with twenty-three loaded cars
with heavy steel beams on them weighing a million pounds
altogether, as opposed to a car- a train that had flat cars on
it and had empty tin cans on it. Couldn't you stop the flat
cars with empty tin cans quicker than you could the one with
steel beams on itt
A. Yes, sir.
Q. So then you have to know the type of the load and
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weight of the load in order to give an accurate
page 132 ) estimate of how fast you could stop?
A. Yes, sir.
Q. The condition of the brake sh9es on each particular car
and each wheel has something to do with it, too, does it noU
A. I don't think so, no, sir.
Q. You do not!
A. I am not familiar with that.
Q. Now, suppose that you had just previously applied the
brakes at some place in an emergency and then you had to
apply them again in an emergency. You wouldn't get the same
braking power, would you, the second time 7
A. Yes, sir, in my opinion you would.
Q. You would. Now, the condition of the surface ·of the
wheel against the brake shoe is going to affect the braking
power of a particular car on an engine, is it not T
A. No, sir, I don't think so.
Q. You would say that a brake shoe against a smooth
surface would have just as much braking power as it would
against a rough surface!
A. In my opinion all wheels are smooth.
Q. Have you ever had any experience in dealing with these
brake shoes and these wheels T
A. No, sir. That don't come under our job.
Mr. Worthington: I have no further questions
Your Honor, and I move to strike this witness's
opinion as showing that there are so many variables in it it
has no weight to go to the jury.
Mr. Legum: I object to Mr. Worthington arguing in the
presence of the jury.
Mr. Worthington: I will be glad to argue it.
The Court: Just a minute. The court is going to overrule
the objection.
Mr. Worthington: We save the point.
Mr. Legum: Step down.
The Court: Need the witness any further T
Mr. Legum: I might need him on surrebuttal, if Your
Honor please.
Your Honor, I would like to offer in evidence the longevity
letter.
The Court: Show it to Mr. Worthington. He may have
some objection.
Mr. Legum: I showed it to him. He objects to it.
page 133 )
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The Court: Do you have any other witnesses other than
Doctor Bliss Y
Mr. Legum: I have some, Your Honor, but
page 134 ] they'd be cumulative.
The Court: You indicated, I thought, you asked
her to be back at 2 :30.
Mr. Legum: And it is about that.
The Court: We will take a short recess. You all step into
the jury room. And I'll be glad to hear you on this matter
you have while the jury is out.
Mr. Legum: All right, sir.
(The jury withdrew from the courtroom.)
Mr. Legum: Your Honor, the plaintiff testified that her
brother was fifty-two years old. ·The basis of Mr. Worthington's objection is that he has evidence that he was older than
fifty-two years old, and I think we would - if I had Mr.
Ames here to testify that according to standard tables it
would be that many years, certainly he can bring in evidence
that the man was older and what the longevity is.
I also have, if Your Honor please, certified copies from the
Department of Health, Education, and Welfare Department
of America as to the longevity tables of a Negro, and if he
objects to that The Court: Do you have any other evidence as to actual
birth date¥
page 135 ] Mr. Legum: I have none except what my client
says.
The Court: How about his mother Y Is she here Y
Mr. Legum: I have the mother, but I'd have to ask her
to see if she knows.
The Court: I would think she would be the best evidence.
Mr. Worthington: If we could establish the birthday I
don't mind stipulating the longevity. The police records
show he's two or three or four years older than that.
The Court: Well, we'll be at ease for a few minutes.
(The court recessed at 2:33P.M., July 16, 1963, and reconvened at 2:45P.M., July 16, 1963, out of the presence of the
jury.)
The Court: I understand the doctor hasn't gotten here Y
Mr. Legum: No, Your Honor.
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The Court: What are we going to do!
Mr. Legum: I thought if Mr. Worthington did not object
and with the court's approval I would offer the hospital record
of the Norfolk General Hospital and rest subject
page 136 ] to when Doctor Bliss would come in and subject
to his motion to strike, which he will make, then
we would like to call her in after that if that's agreeable.
The Court: I understand you are agreeable the hospital
record be put in evidence T
Mr. Worthington: No, sir, I am not. I'm willing for him
to use it with the medical witnesses so far as he can use it.
I am not willing for him to read out of it.
The Court: It's already been stipulated that it is his
record at Norfolk General, the deceased, and of course the
medical witness may refer to that.
Mr. Worthington: That's right, but otherwise it is not
admissible in evidence. ~tis not competent evidence.
The Court: If you had agreed to it that's one thing.
Mr. Worthington: No, sir, I haven't.
Mr. Legum: If Your Honor please, Mr. Worthington withdrew his objection to this, so that can be marked.
The Court: Plaintiff's Exhibit 13.
Mr. Legum: The longevity letter.
(Received and marked Plaintiff's Exhibit 13.)
page 137 ]

The Court: If I understand it correctly, then
you are prepared to rest subject to the right to
put your medical testimony on. Is that correct?
Mr. Legum: Yes. I want to offer in evidence, and Your
Honor will refuse it, the copy of the Norfolk General Hospital
record on the decedent.
The Court: And it is refused.
Now, as far as the record now itself is concerned, that poses
some problem.
Mr. Legum: I'm going to note my exception.
The Court: Now, as to keeping the record straight, when
this case is over we usually call the hospital and they come
pick these matters up, so I'm going to consider the hospital
record as Plaintiff's Exhibit 14, which is marked for identification only and refused. I am not in fact going to mark it at
this time, and if there is any appeal then we will have to get
this and have copies made. Is that all right, gentlemen T
Mr. Legum: Subject to that, if Your Honor please, and
Doctor Bliss we will rest.
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The Court: All right, Mr. Worthington.
Mr. Worthington: Your Honor, we make a motion on
behalf of the defendant to strike out all
page 138 J of the plaintiff's evidence and enter summary
judgment for the defendant at the conclusion of
the plaintiff's evidence. We submit that the evidence shows
conclusively The Court: Doctor Bliss is here.
Mr. Legum: Suppose we put her on andThe Court: Rather than hold her up, Mr. Worthington.
Soon as we conclude with her he indicates he has rested, then
I'll take a recess.
All right, bring the jury in.
(The jury returned to the courtroom.)
DOCTOR REBA BLISS,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Legum:
Q. You are Doctor Reba Bliss?
A. Yes, sir.
page 139 ]
Q. Where do you have your office?
A. 3601 Granby Street.
Q. That's in Norfolk?
A. Yes.
Q. And how long have you practiced medicine in Norfolk?
A. Sixteen years.
Q. And will you tell us, please, from what school you got
your degree in medicine?
A. I graduated from London University in England.
Q. In what year?
A. 1943.
Q. And where did you have your internship?
A. Oh, in England and in Vancouver, Canada.
·The Court: Can you all hear her all right, gentlemen?
By Mr. Legum:
Q. All right. And are you in the general practice of medicine?
A. Yes, I am.
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Q. And are you licensed to practice medicine in Virginia Y
A. Yes, sir.
Q. Now, Doctor Bliss, are you familiar with
page 140 ] epileptic seizures Y
A. Yes, I am.
Q. And have you treated patients for epileptic seizures Y
A. Yes.
Q. Now, Doctor Bliss, would you tell us, please, what are
some of the symptoms of epileptic seizure when a patient has
oneY
A. There are several types of epileptic seizures. There is
a grand mal, which is when a patient has a complete fit, I
mean like a convulsion and they bite their tongue and they
can pass their urine; they are completely unconscious. Then
there is a petit mal, which is a very minor form of fit, which
is still a convulsion, but a very much - a more - much less
severe one. And then there is the third type that you can get
or psychomotor disturbances, which are not convulsions at
all. They are the type of seizure where a patient will just
sit and won't respond to being spoken to and won't obey any
commands but is in a state almost of apathy, and this could
continue for any length of time, and that is the third variety
of symptom you can get with epilepsy.
Q. Now, doctor, assume that a Negro male age fifty-two
had for a number of years had epileptic seizures characterized by his putting his head between his
page 141 } legs and his legs - and his hands on his knees
or the elbows on his knees, in which condition he'd
remain from a half hour on without talking, without moving,
and assume further that he had had an epileptic seizure of
this type one to two weeks before he actually died, and assume
further that on the particular day he died shortly before he
died that he told someone that he was tired, sat down on a
crosstie or on a rail and put his head between his legs and
his arms on his knees or on his legs and remained in that
condition, motionless, without moving, and then a train
struck him. Do you have an opinion based upon reasonable
medical certainty as to whether or not he suffered a seizure
shortly before he was struck by the train Y
A. I think he must have done if he was a known epileptic.
He was a known epileptic Y

Mr. Legum: Yes. All right, answer Mr. Worthington.
Mr. Worthington: I have no questions.
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The Court: All right, you may be excused.
Mr. Legum: Let me ask one more question, if I may.
By Mr. Legum:
Q. If a person suffered such a seizure would he be in a
position to move about¥

A. No.
page 142 ]

Mr. Legum: That's all, judge. Stand down.
Thank you, doctor.
·The Court: You are excused, doctor.
Mr. Legum: The plaintiff rests.
The Court: I suppose you want a minute or two before
we proceed. You all step back in the jury room if you wilL
That's the plaintiff's case T
Mr. Legum: Yes, Your Honor.
(The jury withdrew from the courtroom.)
The Court: All right, Mr. Worthington, just before I interrupted you you had indicated that counsel for the defendant
desired to make a motion to strike the plaintiff's evidence
and enter summary judgment for the defendant.
Mr. Worthington: Yes, sir. And the basis for the motion is
that the evidence shows conclusively that the plaintiff was
guilty of contributory negligence as a matter of law regardless of whether you believe that he was a victim of an
epileptic seizure or not. The only evidence that is before
the court is that he sat down on a rail and was in condition
to tell his nephew that he was tired and to go on,
page 143 ] he'd be on in a few minutes, and at the time he
was on the rail he was not in a seizure, because
the evidence is uncontradicted that once you are in the seizure
you can't do anything, so that the moment that he sat down
there's no evidence to indicate that he involuntarily sat down
or that he involuntarily was in a position of danger. He voluntarily put himself in a position of danger and therefore he
is guilty of contributory negligence which bars his right to
recover.
If Your Honor please, there is no evidence before the court
of any primary negligence on the part of the defendant. The
plaintiff has called as his own witnesses the engineer and
fireman, both of whom say that their vision of this man was
obstructed by smoke coming from the junk yard. And there's
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no dispute about that. There is some variance in the testimony as to the distance the smoke was away from the scene
of where Turner was sitting, but there's no dispute that until
the moment they emerged from the smoke that they couldn't
see him, and therefore he being a trespasser on the railroad
they owed him no duty of prevision. And even if he were a
licensee by reason of the fact they may have known people
walked up and down there and put boxes and so
page 144 ) forth, they still don't have to look through the
smoke and see him ; they are not required to do
that. There is nothing unreasonable about the
speed at which they were proceeding. The evidence is uncontradicted that the engineer slacked his speed slightly as
he went through the smoke trying to pick up this signal to
see whether he was going to proceed or stop. The evidence
is uncontradicted that both of the witnesses had an alert lookout and that they saw what they could see at the earliest
possible moment, that they both took preventative action immediately: they both exclaimed or one or the other of them
exclaimed and the whistle was blown, the bell was rung, the
headlight was on. At that time it was impossible by reason of
the situation that the plaintiff had put himself in with the
box between him and the locomotive for them to tell that
it was anything but a box, but in spite of that they still took
precautions, and that I think the witness Wynne fixed it at
three hundred and fifty feet that he saw it was a man, and
that immediately the emergency brakes went on. The witness Lanham, the engineer, said that about four hundred and
fifty feet he saw it was a man and immediately put the
emergency brakes on.
page 145 ) The evidence of the expert which was produced
by the plaintiff for whatever it may be worth and I submit it is worth nothing, because it has so many
variables in it that he doesn't know about that it can have no
weight- he said that the train might have stopped within
four hundred and fifty feet. Well, if you take the evidence
which the plaintiff has offered of the three hundred and fifty
feet or the four hundred and fifty feet they still would have
struck the man, because the four hundred and fifty feet is
the maximum distance that any of them say they were away
when the brake went on. The evidence shows that actually the
train went, as one witness said, four car lengths or three and
a half car lengths plus an engine, which is around a hundred
and seventy feet at a minimum, past the body, and the witness
Wynne said that they went seven or eight car lengths past
the body. So that if you take the lesser of those two, which is
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all the plaintiff can do, it's his evidence, if you take a hundred
and seventy feet and take it away from four hundred and fifty
feet they still would not have been able to stop in time to avoid
this accident. So that we submit that there's no primary negligence.
If Your Honor should feel there is no evidence
page 146 ) of primary negligence - and I can't conceive
Your Honor should feel that that could go to the
jury- there is still not any evidence that would show that
the defendant in any way had a last clear chance to avoid the
accident, and I think the plaintiff is relying in this case
probably on the doctrine of last clear chance.
Now, the last clear chance under the authority of the most
recent railroad case on that subject, C & 0 vs. Marshall, 189
Virginia 729, contains this language : ''The doctrine of last
clear chance is one involving nice distinctions, often of a
technical nature, and courts should be wary in extending its
application. . . 'The last clear chance implies thought, appreciation, mental direction, and the lapse of sufficient time
to effectively act upon the impulse to save another from
injury.'
.
''The doctrine presupposes time for effective action. It is
not applicable where the emergency is so sudden that there
is no time in which to avoid the accident. Unless there is an
appreciable difference in time between the earlier negligence
of the plaintiff and the later negligence of the defendant and
a last clear chance to avoid the accident afforded
page 147 ) the defendant which he fails to avail himself of
the doctrine does not apply."
And also a case which I think the plaintiff relies on
heavily, which was a trespasser case in which the man
was laying on the tracks, the language - ''To make the
defendant liable there must be,'' and this language runs
through the cases, beyond the mere negligence of the plaintiff
and then the negligence of the defendant there must be a
superadded fact. And the court in this case, which is Washington and Old Dominion vs. Taylor, 188 Virginia 458, the
court quotes from a previous case, Judge Keith in Southern
Railway Company vs. Bailey, 110 Virginia 833, which is the
leading case on the subject, in discussing concurrent negligence
and the doctrine of last clear chance and has this to say:
"If it be the duty of a person upon the track of a railway
to keep a constant lookout for approaching trains (and of
this there can be no question), and if it be the duty of the
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servants of the company in control of the trial to exercise
reasonable care to discover the presence of a person upon the
track, and if in the exercise of such reasonable care the
presence of such person would be discovered, and the person
on the track is injured and there be no other
page 148 ) fact proved, then it is apparent that the case
stated would be one of mutual and concurring
negligence, and there can be no recovery. The duty was equal
and each is equally guilty of its breach. If, however, it
appears that those in control of a train, in the discharge of
their admitted duty to keep a reasonable outlook, discover,
or should have discovered, a person upon the track, and there
be superadded any fact or circumstance brought home to
their knowledge, sufficient to put a reasonable man upon his
guard, that the person upon the track pays no heed to his
danger and will take no step to secure his own safety, then
the situation changes and the negligence of the person injured becomes the remote cause or mere condition of the
accident, and the negligence of the railroad company the
proximate cause, and there may be a recovery."
Further in the opinion they go on to point out in that case
that the man was lying in the track but two boys had seen
him and tried to help him but couldn't and tried to wave the
engineer down and he didn't pay any attention to
page 149 ) them, and he had a clear view for twelve hundred
feet and could have stopped his car very shortly
and just waited until the last minute and waited too late to
stop.
Now, there's no evidence in this case whatsoever to bring
home to either the fireman or the engineer any superadded
fact that this man was unable to help himself. All that they
saw was a man, after they had seen the box, and he was sitting
there, and by the testimony of both, which is the only way the
plaintiff can recover, by the time they realized it was a man
they would have hit him anyway, because even under their
expert testimony, if they put the brakes on at the longest
possible distance away from him, four hundred and fifty
feet, they still would have hit him. So I submit there was no
appreciable lapse of time as required in these cases for last
clear chance. There was no last chance or any last clear chance,
because they did everything they could to prevent the accident,
and the evidence is really undisputed on that, and there is no
superadded fact to bring home to them that this man had
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epilepsy. He wasn't lying sprawled out on the
page 150 ) track. He didn't look helpless in any way. He
looked merely inattentive at most to them, and by
the time it became apparent to them that this small man, who
weighed only a hundred and forty pounds and was barely
five feet and was hidden behind the crate, it was too late to
stop.
We also have evidence - the plaintiff has failed to prove
in this case that the death of the decedent was caused by the
railroad. They proved that he was hit and that he was later
dead, but they brought no evidence here as to the cause of
death.
The Court : Mr. Legum.
Mr. Legum: If Your Honor please, this case is identical to
the case of Washington and Old Dominion Railroad vs Taylor,
188 Virginia 458, which was decided in 1948, except instead
of having a drunk we have an epileptic. And I don't know
whether Your Honor is familiar with this case, but I would
like to read it to you because you can see that the facts are
identical.
The Court: This was a case where a jury returned a verdict
in favor of the plaintiff and it was affirmed on appeal.
Mr. Legum: I will read you the opinion,
page 151 ) if Your Honor please, and you can see, sir, the
facts are identical:
The Court: All right.
Mr. Legum: "Herbert Mason Taylor was run over and
killed on the railroad tracks of the Washington and Old
Dominion Railroad by one of its trains. Goldine Taylor
qualified as his administratrix, and brought an action against
the railroad for his death. The jury returned a verdict in
her favor for $15,000 and the court entered judgment thereon.
"The accident occurred at approximately 5:00 p.m. daylight saving time ( 4 :00 p.m. eastern standard time) on Saturday, September 15, 1945. The weather was clear and the
visibility good.''
The Court: You want her to take all this down?
Mr. Legum: No, sir, I have no desire to do it.
(Mr. Legum continued reading from the cited case, after
which the following occurred:)
The Court: All right, sir.
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Mr. Legum: Now, if Your Honor please, we
page 152 } have a situation where this decedent was helpless,
just like this intoxicated person. The evidence
is that he had his head between his legs as he had in
previous seizures, the same symptoms; that he did not
move - that is uncontradicted - from the time that the
object was seen by the engineer eight hundred feet away. And
Doctor Bliss testified that in her opinion that he had an
epileptic seizure, that he was helpless, couldn't move. That's
number one.
Number two: We have the evidence of the engineer, Your
Honor, that he was eight hundred feet away when he first
saw this object down the road, that before that time he went
through some dense smoke, and the fireman Wynne testified
that it was like a fog and the engineer testified he could only
see about fifty feet ahead and Wynne said, the fireman, about
a hundred and fifty feet, but notwithstanding that, the fireman said he didn't even reduce his speed, that he continued at
the speed of twenty-five miles per hour, although the engineer
said he reduced it from twenty-five to twenty and that he saw
this signal light which was yellow and he was asked
page 153 } "What does ,that mean Y" that means proceed
with caution; and that he had in the past on
numerous occasions seen young boys put boxes
on the rail; that there is, as seen in the picture, if Your Honor
please, a well defined footpath right alongside the rail, as
Your Honor can see. And we say, if Your Honor please, that
we come within the rule that, as they say, that "If anything conveyed notice of warning to the employes
that an object was on the track they should have been on
their guard to avoid striking the object. If a person is walking
between the rails the engineer probably could assume that he
will timely step off the track, if he appears to be normal and
in the possession of his faculties, but not so with an inanimate
object or one asleep or intoxicated. When an object is seen
between the rails in a place where pedestrians walk every day,
the engineer should keep a proper lookout to identify it as
soon as possible.''
Now, the two instructions which were granted and approved
by the court :
page 154 }

''The court instructs the jury, even in the case
of a trespasser, that after discovering an unknown object on its tracks, the employes of a railroad, though
they believe the object to be inanimate, have a duty to keep
a lookout until its character is determined, and as soon as
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the employes discover, or by the exercise of reasonable care
could have discovered, such object to be a person, it is their
duty to use reasonable care to avoid injuring or killing him;
and if his danger is then obvious and imminent, they must
use all the means which are available for his protection which
are consistent with safety to themselves.''
Now, the fireman Wynne testified, if Your Honor please,
that the engineer did not reduce his speed from the time he
blew his whistle until he put it in emergency. The engineer
testified that he reduced it gradually and he said from eighteen
to twenty miles per hour when he put it in emergency. Now,
our expert testified that the train could have been stopped
within four hundred and fifty feet. Now, our position is that
if the engineer had applied his emergency when he
page 155 ] saw this object eight hundred feet, having a caution light and he blew his whistle, and I asked
him why he blew his whistle if he thought it was a box. He said
he didn't know what it might be on the track. I say it is a
jury question as to whether or not they exercised the type of
care which is called for by this case. The fact that they have
been put on notice by repeated visits of children to this area
putting boxes on it and seeing a box on it, not knowing whether
it was human or inanimate, that that is sufficient to show
that they did not exercise the type of care that they should
have exercised, and we feel, if Your Honor please, it is
clearly a jury question. The pictures introduced in evidence
show it is a clear straightaway, if Your Honor please. He
didn't even reduce his speed going through that heavy smoke,
and having seen that caution light eight hundred feet away
and having seen this object, we say, if Your Honor please,
it is a question of fact for the jury.
The Court: Well, isn't the testimony, the smoke part of it
- of course, a question about the smoke and that effect
on it may be one question as to proximate cause. The question
I think, if I understand this case and the other
page 156 J cases that you have cited, and I have no difficulty
in agreeing with you that it doesn't make any
difference whether it was an animate or inanimate object, that
puts them on notice of course and then they have to exercise
reasonable care to ascertain just what it is.
Mr. Legum: Right.
The Court: Disregarding the smoke.
Mr. Legum: Yes, sir.
·The Court: Because I think here the question is when's
the first time they saw this box. They do indicateMr. Legum: Or should have seen it.
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The Court: They do indicate they saw it as soon as they
came out of the smoke, so to that extent the smoke becomes
unimportant. It was my understanding of the testimony the
testimony was that the speed was reduced and they proceeded
approximately a hundred feet and that then it was discovered
that it was a person, and at that time that the emergency
brake was applied.
Now, is your impression of the evidence contrary to mine Y
Mr. Legum: Yes, Your Honor.
The Court: Because I think that's very
page 157 ] important.
Mr. Legum: On discovery that's exactly what
the man testified to, but he changed his testimony here. He
testified on discovery he was nine hundred feet away and that
when he went a hundred feet he ap-plied his emergency. That
was eight hundred feet. That's what he testified on discovery.
But at the trial here The Court: I'm concerned with what he testified here of
course.
Mr. Legum: I'm telling Your Honor, he first testified, the
engineer, that he was four hundred to four hundred and fifty
feet away when I said I was taken by surprise and Your Honor
permitted me- and then in the presence of the jury he later
changed it and said eight hundred feet, and then I tried to
get him to say it was nine hundred feet and Your Honor said
you didn't think a hundred feet made that much difference.
You would not let me pursue it. But that was The Court: He said nine hundred. You wanted him to say
a thousand. That's what he said before.
Mr. Legum: He said nine hundred. On the other
page 158 ] occasion, if Your Honor please, it was the distance the caution light was from the object that
was a thousand feet.
The Court: I'm sorry.
Mr. Legum: I believe I'm correct on that. Now, he said
he saw the object eight hundred feet away, judge, and then
he said he applied his whistle, and I asked him, I said, "Did
you reduce your speed any Y'' And he said he reduced it
some, but he estimated at the time he put on his emergency
he was going eighteen to twenty miles an hour, and he testified
he was going twenty-five miles per hour before he went into
the smoke and that he reduced his speed from twenty-five to
twenty. That was my understanding of what he said. Then
he said when he got to about four hundred or four hundred
and :fifty feet away he noticed that it was a man - this is
the engineer.
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The Court: All right.
Mr. Legum: And then he put on his emergency.
The Court: Let's see if we are both stating it the same
way. When he went into the smoke he was going twenty-fiveMr. Legum: Yes, sir.
The Court:- to thirty.
page 159 )
Mr. Legum: Right.
The Court: In the smoke Mr. Legum: He reduced it.
The Court: -he decreased it to twenty.
Mr. Legum: Right.
·The Court: When he came out of the smoke he saw the box.
Mr. Legum: Eight hundred feet away.
The Court: Eight or nine hundred feet away, I don't know,
and the caution light. That was the signal he had seen in
the smoke area.
Mr. Legum: That's right, judge.
The Court: He then Mr. Legum: Blew his whistle.
The Court: -blew his whistle and rang the bell and slowed
his trainMr. Legum: Yes, sir.
The Court: -to eighteen miles an hour.
Mr. Legum: Eighteen to twenty. That's what he said, yes,
s1r.
The Court: Right. And at approximately four hundred
and fifty feet from the object he then knew that it was a
personMr. Legum: Yes.
page 160 )
The Court: - at which time he applied the
emergency equipment.
Mr. Legum: But the fireman testified that he first saw the
object - they - we have got all the testimony The Court : I understand.
Mr. Legum: He was four hundred and fifty feet away.
When they were about three hundred feet away then they
noticed it was a person, then they put on the emergency. That
was the fireman's testimony, Mr. Wynne.
My point is, judge, that based upon previous experience
that there were small boys playing in the area and putting
boxes around there, he blew his whistle and he said he didn't
know what the object may be.
The Court: That may take care of a situation where he was
just a trespasser or is in some sense a licensee, but I think this
case, the Washington case, pretty well resolves that, and I
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assume from the standpoint of this motion that people did
travel up and down there Mr. Legum: Yes, sir.
The Court: - that the pathway was there.
Mr. Legum: Yes, the pathway was there. That's
page 161 ] right.
The Court : Not in the sense of a bare trespasser.
Mr. Legum: My point is, when he saw this object a hundred
feet away - and I say, if Your Honor please, that the evidence is sufficient for the jury to show that he should have
seen it more than eight hundred feet away, because he went
through a straight area, if Your Honor please, and the jury's
not bound by ~s testimony; they can look at the picture.
The Court: They can't guess how far it was from the smoke.
Mr. Legum: No, sir, but he says that's an estimate of
eight hundred feet. They could feel he was farther away than
eight hundred feet. Because he has placed on one of these
pictures by a mark as to where he was, two marks there,
judge, as to where he was when he stopped his train and also
where he was when he first saw the object, so the jury is
not bound by his estimate of eight hundred feet. The jury
may feel that he was a thousand feet or nine hundred feet.
But what I am saying, if Your Honor please, is that just as
soon as he saw there was an object on the track page 162 ) as he said, it was eight hundred feet away -· that
he should have put his train in emergency then,
and if he had done that he could have stopped his train within
four hundred and fifty feet.
The Court: Well, does the law say, though, that he has to
put it in emergency when he sees an object or does it sayMr. Legum: Here's what it says, judge, and it can't be any
clearer than that there's a question of fact for the jury says -this is Instruction No. 4, which they approved towards
the latter part of the opinion : ''Even if you believe from the
evidence that the deceased was negligent in putting himself
in a place of peril on the tracks, nevertheless, if you find that
the defendant's employes saw, or by the exercise of reasonable
~re could have seen,'' now, let's stop right there.
The Court: I understand.
Mr. Legum: He said he saw it eight hundred feet- ''within
sufficient time to have avoided the accident with safety to
themselves,'' - our expert says he could have in four hundred
fifty feet - ''that the deceased was in a perilous
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page 163 ) position from which he was unable to extricate
himself, then you shall return a verdict for the
plaintiff.''
"Even in the case of a trespasser, that after discovering
an unknown object on its tracks, the employes of a railroad,
though they believe the object to be inanimate, have a duty
to keep a lookout until its character is determined, and as
soon as the employes discover, or by the exercise of reasonable
care'' - in other words, that's the key, judge - ''exercise
of reasonable care could have discovered, such object to be a
person, it is their duty to use reasonable care to avoid injuring or killing him; and if his danger is then obvious and
imminent, they must use all the means which are available
for his protection which are consistent with safety to themselves.''
Judge, we have evidence this was a bright, clear, sunshiny
day. There certainly was no smoke before when he saw it
eight hundred feet away, and the jury could believe from the
evidence with a straightaway like that that they should have
in the exercise of ordinary care seen that man long in time
before four hundred and :fifty feet from him to
page 164 ) have stopped and avoided hitting him. I say it is
a question of fact for the jury under all the circumstances in this case.
The Court: How about Mr. Worthington's point of what
he called- referred to as a superadded fact? I think that's
the language of the case and very much like it. Of course,
in this case, the Washington case, there is a conflict in the
!estimony. There was testimony of a couple boys about wavmg.
Mr. Legum: Here's what we have, judge: We have in
this case evidence from both the :fireman and the engineer
that it was customary for small children to be in this vicinity
and put boxes and objects on the track. We have a caution
light, which you don't have in this case, and he says you are
supposed to proceed with caution, according to the engineer,
and you have further testimony, if Your Honor please, that
he blew his whistle, and I asked him what was the purpose of
blowing your whistle if you thought it was just a box, and he
said, "Well, you don't know whether it is a box or whether
it is a dog or animal or whether it is a human person.'' He
testified to that, if Your Honor please, and we say it is an
inference based upon our expert and based upon
page 165 ) the photographs and the testimony as to whether
or not in the exercise of ordinary care they could
have stopped their train and seen him in time. That's my
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point. I think clearly it is, judge.
The Court: All right, Mr. Worthington.
Mr. Worthington: Your Honor please, I would submit that
my friend can't have it both ways. He put these people on
to prove his case, and authorities are clear if he used the witness, whether he liked him or not he is bound by him unless
there is something about his testimony, and our authority
for that is the case of Carpenter vs Atlantic, 195 VA 530 at
page 536, and that is the case in which two children were
playing on the railroad and got struck, trespassers, and the
plaintiff called the trainmen, Alex and Merrick, and then he
- they asked the court not to believe part of their testimony.
And the court said this :
''Alex and Merrick were adverse witnesses, yet they were
called by plaintiffs and their testimony is not incredible nor
is it in conflict with any other evidence. Plaintiffs are thus
bound by the clear and reasonable statements of these witnesses as to how the accident happened."
page 166 )

And the only witnesses he put on, his eyewitnesses, were these witnesses, and there certainly is in estimating distances some difference in their
testimony; otherwise it is identical. And that is that they
saw the object immediately upon emerging from the smoke.
Now, my friend says that the superadded fact is the yellow
caution, and I would suppose it would follow from that that
when a man sits down on the track the yellow light goes
on and tells the engineer he's got to be careful. That yellow
caution light had nothing in the world to do with this accident.
That, according to the uncontradicted testimony, was a block
signal telling them whether they could go into Carolina Junction or whether there was another train coming, and had
nothing in the world to do with James Turner. And I submit
under the language of the very case that the plaintiff relies on
that at the end of the opinion it says that this instruction is
proper, "that the defendant did not owe Taylor" - and in
this case it would be Turner - ''any duty to run its trains
at any particular speed, or to maintain its roadbed in proper
condition, or to employ competent servants, or to sound any
warning of the approach of its trains; that Taylor,
page 167 ) in so using the tracks, took upon himself all of
the ordinary risks of the business carried on at
the time; and that the defendant did not owe him the duty of
special lookout to discover him, but only owed him the duty of
exercising ordinary care under all the circumstances to dis-
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cover him in a condition of peril upon the tracks, and to thereafter only use such means as were available, consistent with
safety to its employes, to bring the train to a stop.''
Now, in this case, the evidence of the two witnesses that
the plaintiff brings here, and he's bound by them and he
can't escape from them; he can't say that the jury might
believe they could see longer than they said they could,
because they are his witnesses, and the case I just cited you
says they are his witnesses and whatever he relies on he's
got to live with. The evidence of the engineer, which is most
favorable to the plaintiff, and that's as far as he can reach,
is that he was unable by watching this thing intently from the
position he was in to tell if it was a person until he was approximately four hundred and fifty feet away and that he
immediately put the emergency brakes on. Now,
page 168 ) there's no other evidence that's contradictory, no
action of the engineer that's contradictory to that.
Now, I took notes on that and I think my friend stated that
that was the evidence.
Now, Mr. Wynne says that he couldn't tell that it was a
person until he was about three hundred and fifty feet away
and that the brakes went on immediately. Now, that evidence
is reasonable, it is uncontradicted, and it fits precisely like a
glove within the instruction in Washington and 0. D. Railroad
Company vs Taylor, that the railroad has a duty to keep a
lookout until its character is determined, and that's what they
did, and they testified they did it and as soon as the employes
discovered or by the exercise of reasonable care could have
discovered, and there is no evidence they could have used any
more care than they did. When they came out of the smoke
they both said they were looking right at it, talking about it,
blowing the whistle, ringing the bell, trying to find out what
it was. Immediately when they found out what it was the
emergency went on, meanwhile the engineer had been braking down slightly. There is no superadded fact in
page 169 ) this case. There is nobody on the track waving
them and they are not being inattentive. My
friend has brought that evidence here they were being attentive. They said they were attentive and they were; there's
no other evidence for the jury to believe. Nobody trying to
attract their attention and slow them down. They are doing
their best under the circumstances, and that's what the jury's
got to find under the evidence. Plus the fact, bear this in mind,
Your Honor, the lowest speed that's fixed for this train is
twenty miles an hour when they came in view. A train
traveling twenty miles an hour goes approximately thirty
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feet a second or maybe a little bit less. So that the maximum
amount of time when they came out of that smoke, considering
it to be eight hundred feet or let's go nine hundred feet, was
thirty seconds in which they had to find out what the thing
was, put the train in emergency, and according to the engineer
it took nine hundred feet to stop the train, but according to
the other man four hundred and fifty feet to stop it. And they
had only that length of time in which to act. And the doctrine
of the cases which say that for a clear chance - for a last
clear chance to be clear there's got to be an a:ppage 170 ) preciable lapse of time, and that's one of the big
things in this case. My friend relies on the Taylor
case where they were drifting down there for twelve hundred
feet and they had all kinds of time to discover what it was,
plus the fact that it was a light train, it only had - it only
had seven cars ;
The Court : Well, the boys were on the track too and· the
court held clearly that the jury could accept their testimony
they were waving it. I think that is the evidence of superadded fact, I think the large turning point as to that particular
point.
The court is of the opinion that the motion is proper and
should be sustained. I'm going to sustain the motion and note
the exception of counsel.
Mr. Legum: Note our exception, if Your Honor please, for
the reasons previously stated.
The Court: On the grounds already stated. It appears to
the court primarily Mr. Worthington- so the record will be
clear, Mr. Worthington has stated the law so far as the court
is concerned.
Bring the jury in, please.
(The jury returned to courtroom.)
page 171 )
The Court: Members of the jury, as I indicated
to you on the first day of the term when I was
telling you something about your duties and responsibilities
as jurors, you of course are the triers of the fact and the
court has to determine the questions of law. In this case
counsel for the defendant has made a motion to strike the
plaintiff's evidence and to enter summary judgment for the
defendant. The court has heard argument of counsel and has
sustained that motion and entered summary judgment for
the defendant. Consequently you are discharged from any
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further consideration of this case.
(The court adjourned at 3:40P.M., July 16, 1963.)
page 172 J

JUDGE'S CERTIFICATE

I, J. Sydney Smith, Jr., Judge of the Court of Law and
Chancery of the City of Norfolk, Virginia, do hereby certify
that the foregoing is a true and correct transcript of testimony
and proceedings in the case of Annie Turner, Administratrix
of the Estate. of James Turner, deceased, vs Norfolk Southern
Railway Company, tried in said court on July 16, 1963, before
Walter A. Page, Judge of said court, and jury, and includes
all the testimony offered, the motions and objections of the
parties, the rulings of the court, and the exceptions of the
parties, and all other proceedings of said trial.
I further certify that the exhibits offered in evidence as
described by the foregoing record and designated Plaintiff's
Exhibits 1, 2, 5, and 7 through 13, inclusive, and Plaintiff's
Exhibits 3, 4, 6, and 14 refused, and Defendant's Exhibit 1,
are the only exhibits offered upon said trial, and the originals
thereof have been initialed by Walter A. Page, Judge of said
court, for the purpose of identification.
I further certify that said transcript was presented to me
for certification and signed within sixty days after the final
order in said cause, and that the defendant has reasonable
notice in writing of the time and place at which the same
would be tendered for certification.
page 173 ] This transcript was tendered to me on the lOth
day of September, 1963.
Given under my hand this lOth day of September, 1963.
J. SYDNEY SMITH, JR.
Judge
page 174 J
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