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Leon Swmaith.

Q. You were siphoning gas?
A. Yes.

Mr. Gill: Answer these gentlemen.
RE-DIRECT EXAMINATION.

By Mr. Wahab:
Q. Leon, you have told us that you were standing between
vour truck and the Air Force boys’ automobile, is that cor-

rect?
A. Yes, sir.

* * * * ®
Vol. II
page 69 }

* E ] % * *
By Mr. Sacks:

* * * L *

Q. You heard these people testify; you have heard some of
them say there weren’t any lights. Do you still maintain you
had all those lights burning before the accident?

i A. Yes, sir, I had all the lights burning before the acci-
ent.

Q. All right. Did you put reflectors out before the accident

or did you do it after the accident?

Vol. 1I A. Put reflectors out before the accident.

page 70} Q. Did you hear the trooper testify that he
found one reflector there when he got there?

A. The trooper didn’t walk all the way back down the
highway.

Q. You sav there were two more reflectors, he didn’t see
them?

A. He didn’t walk all the way back.

Q. You had three; he only knows about one?

A. Tt was three.

Q. You are sure of that?

A. Sure it was three.
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Q. Now, were all the reflectors placed between your parked
vehicle and back down toward the ferry?

A. Yes. Parked on—they was lined up on an angle, the
traffic lights was shining against. I had them lined up on
angle like this so the traffic would come, so they would have
chance to get out.

Q. What I am asking is this: As these cars involved in the
accident came towards you from the ferry, all three reflectors,
vou say, were back towards them?

A. Yes.

Q. You didn’t put any on the other side of your truck?

A. No, sir, not in the front side.
Vol. II Q. T understand. Now, you put one reflector
page 71 } sort of close to your truck, didn’t you?

A. Yes.

Q. How far away would yvou say it was back toward the
ferry?

A. The first one?

Q. Yes, sir, roughly speaking.

A. Around, somewhere around the tail end of the truck.

Q. All right. Now, you put the second one farther back
towards the ferry?

A. Farther on back.

Q. About how far?

A. Well, T would—

Q. Well now, roughly.

A. Well, T would say a hundred feet.

ZQ{ A hundred feet back down from the first one?

. Yes.

Q. Now, you put the third one how much farther back down
the highway?

A. About a hundred feet more farther down.

Q. So do I understand that you are saying that the first
reflector anybody would come to would be about 200 feet, ac-

cording to your estimate, from your truck?
Vol. II A. My estimate was around 300 feet, to my
page 72 } estimate.
Q. Well, you have made estimate before and youn
say 300 feet?

A. Yes, around 300 feet to my knowledge, I figured about
300 feet.

Q. You figured about 300 feet back?

A. My estimate, about 300 feet back.
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Vol. 1T
page 91 }

JUDITH A. FISCHER,
a defendant, having been first duly sworn, testified as follows:

Examined by Mr. Wahab:
Q. Will you state your name, please?
A. Judith Fischer.

Vol. II
page 92}

* * * * *

Q. More specifically I direct your attention to the time when
you got off the ferry on the Kiptopeke side. Where were you
traveling then?

A. T was traveling on Route 13, headed north.

Q. Were you going in a northerly direction?

A. Yes, sir.

Q. What were the weather conditions that evening?

A. It was a very clear night. The road was dry.

Q. Was the weather cold during that time of the year?

A. Tt was—cool, to me.

Q. And leading up to the point where the accident occurred,
I wonder if you would tell us, please, in which of the traffic
lanes you were traveling?

A. T was traveling in the left, northbound lane.
Vol. IT Q. Prior to the time that you apprehended im-
page 93 } pending danger or prior to the time the accident
occurred, at what rate of speed were you travel-

ing?

A. Between 45 and 50.

Q. I wonder if you would tell us, please, as you were travel-
ing in that manner what happened?

A. Well, as best as T can recall, it—there seemed to be very
little traffic, possibly because it was so late, or early in the
morning. And my first recollection that anything would
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h?ppen was when I saw the brake lights on the car ahead
of me,

. Do you know what kind of car that was?

. It was a station wagon.

. Is that the *56 Mercury station wagon—

. Yes, sir.

. —in which Mr. Baxley was riding?

. Yes, sir.

Prior to the time when you noticed the taillights on the
*56 VIerculy station wagon light up, had your attention been
called to any other ho'hts on the road?

A. No, sir.

Q- At the time when you noticed these brake lights light up
on the station wagon in which Mr. Baxley was riding, had
vou noticed any traffic at that time in the right lane?

A. No, sir, I—I can’t say that I did.
Vol. I1 Q. Will you tell us, please, how far you were
page 94 } traveling behind the station wagon when you no-
ticed the lights light up?

A. T would say somewhere between four and six carlengths,
the best of my recollection.

Q. What did you do when you saw the taillights on the sta-
tion wagon light up?

A. T applied my brakes,

Q. I take it, Miss Fischer, when you say ‘‘light up,’” do I
understand from that that the taillights were previously
burning, of course, were they not?

A. Yes, sir, they were.

Q. What do you mean when you say you noticed them
light up?

A. Well, when a person applies the brakes on a car, the tail-
lights become brighter to show that the brakes are being
applied.

Q. All right. What did you tell us you did when you saw
the taillights on the Mercury station wagon light up?

A. I started to apply my brakes. :

Q. Did it appear to you or what can von tell us about the
action of the Mercury station wagon at that time as to what

it was doing?
Vol. 1T A. Tt appeared to me that he was coming to a
page 95 } stop.
Q. That is when vou applied your brakes, is that

SOPO OO

correct?
A. Yes, sir.
Q. And what happened after that?



92 Supreme Court of Appeals of Virginia
Judith A. Fischer.

A. I ran into him.
Q. Was there anything obstructing your vision, between
yvour antomobile and the Mercury station wagon, prior to the
time that it started to stop?
A. No, sir; just the station wagon up ahead of me is all T
can remember.
Q. Could you determine whether or not any signal was
given by the driver of that car indicating his intention to
stop?
A. Just the brake light.
Q. You saw no arm signal or anything of that sort?
A. No, sir, I did not.
Q. Could you tell us what part of your car struck what
part of the Mercury station wagon?
A. The front of my car struck the back of his car.
Q. Tell us, if you know, whether or not at the time of the
impact the Mercury Station wagon had stopped.
A. To the best of my knowledge it had.

Vol. II Q. I beg vour pardon?

page 96 } b A.ITo the best of my knowledge it appeared to
e. I—

Q. It appeared to be stopping, or stopped?

A. T really can’t say. It was—it wasn’t moving to any
extent at all. It might have been—

Q. What I am trying to get at, if you know, had it come to
a.t complete stop or was it immediately before it came to a
stop?

A. T believe it had come to a stop.

Q. You think possibly he had come to a stop?

A. Yes, sir.

Q. State, if you know, what length of time it might have
been stopped.

A. No, sir, T can’t.

Q. Had it just stopped at that moment?

A. Possibly.

Q. What did the impact do regarding the position of the
auntomobiles? In other words, after the impact, where did
the station wagon stop?

A. To the best of my recollection it was in front of me.

Q. In what traffic lane or where was it in front of you?

A. In the left, northbound lane.
Vol. II Q. In the left, northbound lane?
page 97}  A. Yes, sir.

Q. After the impact, when the Mercury station
wagon first stopped, was it over on the grass at all?
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A. Not that I remember, no, sir.

Q. Where was your car stopped?

A. On the pavement behind it.

Q. At that time did you know what caused the Mercury
station wagon to stop?

A. No, sir, I did not.

Q. Did you subsequently learn why it came to a stop?

A. Yes, sir, I did.

Q. And what was that?

A. Well, afterwards when T pulled off to the side of the
road and got my thoughts collected and got out of the car—
Q. Speak a little louder; you are dropping your voice.

A, When I got out of the car I looked back. At that time
I was approximately two or three carlengths in front of this
truck and car that were parked over on the right, northbound
lane, and they were blocking that lane.

* * L4 L 4 s

Yol. IT
page 99 }

* * * * *

CROSS EXAMINATION.
By Mr. Sacks:

Vol. 11
page 101 }

* £ * * *

Q. Now, as we near the scene of where the accident actually
took place, weren’t there cars in the righthand lane that were
slowing up on account of this blockage that you—

A. Not—not that I could see, sir, no.

Q. You mean you didn’t see any?

A. That is correct.

Q. After the accident, when you looked around, weren’t
there cars sort of stacked up behind where the truck and the
vehicle were blocking the road?

A. Not that I remember, sir, no.
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Q. You don’t remember?

A. No, sir. )

Q. Was there traffic in front of the station wagon, in
front of you in that lane some way down?

A. Not that T know of, sir.

Q. Is it that you don’t know or don’t remember?

A. T don’t—I don’t remember.

Q. All right.
Vol. II A. There—
page 102 } Q. There could have heen?

A. There could have been but I don’t remem-
ber, sir.

Q. And I understand that you say vou feel you were follow-
ing him from say four to six carlengths is the way vou put
it?

A. That is right, approximately.

Q. Now, weren’t you following him—didn’t you feel that
vou were to closely hehind this man on that open highway—

A. No, sir.

Q. —at 45 to 50 miles an hour?

A. No, sir, T did not.

Q. Well now, where were you looking as you drove down
the highway?

A. Looking straight ahead.

Q. You were maintaining a lookout?

A. Yes, sir.

Q. This man, the driver of the station wagon, his brake
lights worked as far as you could determine, both of them
were working properly?

A. Yes, sir.

Q. And, whether or not he gave a hand signal, you looking

straight ahead saw as soon, apparently, as he
Vol. II put on his brakes?
page 103}  A. Yes, sir, I saw his brake lights light up.
Q. And you applied your brakes. Do I under-
stand you applied them as quickly as you could?

A. As best I can reecall.

Q. Your brakes worked all right, didn’t they?

A. Yes, sir. T just had them checked up.

Q. From the time you first saw him put on his brake lights
and from the distance you were, at that speed you were un-
able to stop without running into him?

A. That is correct.

Q. Didn’t it turn out that you were following him too close-
ly at the speed—
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A. I don’t believe I was, no, sir.

Q. If you had been back several more carlengths and your
brakes worked; from when you saw him couldn’t you have
come to a stop without hitting him?

A. T imagine so.

Q. You saw no flares or reflectors?

A. At what time, sir?

Q. Well, did vou ever see any?

A. Well, quite—later when T got out of the car and started
walking around.

* * * * *

Vol. II
page 104 |

Q. All right. Well, how did you apply your brakes? Did
vou jam them on or slam them on?
Vol. 1T A. No, I don’t believe I slammed them be-
page 105 } cause to me there was no apparent reason to slam
them, because I—I didn’t have any knowledge of

any danger up ahead at all. I thought it might have “been
slowing down—
‘When you saw it slowing down—
I didn’t see him. Tt mlgrht have been.
I am talking about the car that you hit.
A-hum.
You were watching him, weren’t you?
A-hum.
You mean you didn’t apply vour brakes?
Yes, sir, I applied my brakes.
How did you apply them?
I can’t remember.
. Well, T mean did you push them down? Did you give
it all the brake vou could or did vou just feel like vou slowed
down?

A. T can’t—I can’t remember, sir.

Q. Well, isn’t your car the one that made the squealing
noise?

A. T don’t recall any squealing noise.

Q. Didn’t vour ecar skid?

A. T don’t recall it, no, sir.

O?’@ PO POPO ?’@
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Q. You mean that you ran into this man without your car
skidding at all?

Vol. IT A. I don’t know, sir. I don’t reeall.
page 106 } Q. You don’t remember?
A. T don’t.

Q. Is there any reason why you don’t?

A. Tt is a long time ago.

Q. I see. Now, you say there was no indication to you that
anything was wrong until vou saw his brake lights?

A. Well, it is—yes, sir.

Q. Am I correct?

A. A-hum.

Q. So may I assume from that that you didn’t hear any
skidding or screeching of brakes from his car or anybody
else’? Did you?

A. No, sir, I didn’t hear any.

Q. And the driver of the station wagon, without skidding,
brought his station wagon to a stop or just about a stop, as
vou recall?

A. As T recall, yes.

Q. But you were unable to bring yours to a stop—

A. That is correct.

Q. —within the same circumstances.

3 * * * *

Vol. 11
page 112}  DR. JOSEPH T. McFADDEN,

called as a witness on behalf of the defendants,
and having been first duly sworn, testified as follows:

Examined by Mr. Wahab:

. Will you tell us your name, please, sir?

. Dr. Joseph McFadden.

. Are you a licensed physician of the State of Virginia?
Yes, sir.

‘Where do you maintain your offices, Dr. McFadden?
. The Medical Tower in Norfolk.

Do you have a specialty?

. Yes.

‘What is that specialty, Doctor?

. It is neurosurgery.

O PO PO PO PO

Mr. Sacks: I will certainly stipulate that he is a qualified
neurosurgeon,
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Mr. Gill:  And T will stipulate to that, also.

By Mr. Wahab:

Q. All right. Dr. McFadden, did you have occasion to treat
a man by fhe name of Robert Ba\lcv sometime in January
of 19617

A. T have never treated him, no.

* * * * *

Vol. IT
page 114}

* * L3 #* *

Q. Will you tell us, please, Doctor, concerning your exa-
mination of Mr. Baxley, what vou found out?

A. You want a description of the physical findings?

Q. Well, I believe you briefly related the history he gave
you, is that correct?

A. Yes.

Q. Now I want vou to tell us what your physical findings
were.

A. Well, now this is quite an involved para-
Vol. IT graph here with a lot of implication in it.
page 115} Q. With a lot of what in it?
A. Implication. How do vou want that pre-
sented?

Q. I think I will just have to leave that up to you as to how
yvou think that might be best.

A. Well, when I cxamined the patient I found that he
could not raise the arm to the horizontal position. That is
this position (demonstrating). But when the arm was placed
in the horizontal position he could keep it there, which is
reasonable proof that he could use the muscles necessary to
raise it if he ecan keep it when it is put in that position. There
was a small amount of fibrillation in the deltoid muscle. That
means the fibers of the muscle were crawling, moving a bit.
I thought that the triceps on the left side was not——that was
a little flabbier than the one on the right. The triceps is the
musecle here in front of the arm.

Q. May I interrupt just a moment, Doctor? What would
yon ordinarilv attribute that to?

A. Well, flabbiness is suggestive, perhaps, that there has
been some damag'e to the nerve supply going to that particu-
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lar muscle. On the other hand, it could simply mean that that
muscle has not been used as much as the other arm.
Q. All right, sir.

Vol. II A. His reflexes were equal. The sensory exa-
page 116 | mination showed that he had a glove type of

sensory loss up to here (mdlcatlnv), which is a
functional situation. It is not due to damage to the nerve.
Most often you find that sort of thing in this type of injury.
It is due to the patient’s nervous reaction to the injury. The
patient could move his arm in all ranges of motion.

Q. Did you actually test him for that at that time, Doctor?

A. Yes.

Q. And he was able to move his arm in all directions?

A. Yes.

Q. All right.

A. When we moved—I beg your pardon?

Q. Go abead, Doctor; go ahead. I didn’t mean to inter-
rupt. T.et me ask you this, Doctor: As a result of your
examination of the plaintiff, Mr, Baxley, did you form any
impression at the conclusion of vour examination?

A. We formed no conclusions. I—

Q. Impressions?

A. T listed a group of possibilities, which did not mean
that such a diagnosis was established. T felt that we had to
rule out fracture of the spine or damage to the spinal cord
and damage to the mnerves going down to the arm.

Q. And did you subsequently do anything to
Vol. IT determine thaf those factors were ruled out,
page 117 } should be ruled out?

A. Yes. We X-rayed the man’s neck. We also
did what we call a myelogram. That is a test in which we
place an oil inside the spine that shows up on X-ray. Now,
if you take plain pictures of a spine you cannot see the canal
the center in which the spinal cord is housed. In order to see
the inside or get a shadow of it on X-ray we have {o put a
tvpe of material inside the spine that will show up on the
X-ray. We did that to rule out pressure on the spinal cord
and other abnormalities that could have occurred in the canal
as a result of the injury.

Q. Did your X-rays or your examination of him reveal any
fracture of the cervical spine?

A. No.

Q. Revealed no fracture?

A. No fracture.

Q. Was there any spinal cord compression?
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A. There was no evidence of it on the myelogram.

Q. Now, Doctor, I believe vou also testified that there was
some functional element involved?

A. Yes.

Q. Will vou tell us what you mean by that, please, sir?

A. Well, T have already said it once but I will
Vol. 11 be glad to again.
page 118 } Q. Well, I am afraid I missed it; T will appre-
ciate it 1f you would.

A. The functional element is a—findings that are mani-
fested as a result of the patient’s nervous reaction to the
injury.

Q. Would you say that that would be in the nature of a
subjective ﬁndlno or an objective finding?

A. Well, it is more in the realm of phllosophv I would
say, than in either one. The man has an area of anesthesia
up to here, completely around his arm, which doesn’t conform
to any particular nerve route; and there are a group of
them that come out in the neck here and travel down under
the collarbone and each one has its own sensory area, and
when there is true damage to any one particular nerve it
can he beautifully outlined by a careful examination. But
when the sensory loss is completely around the extremity up
to one area, crossing many of these different nerve areas and
cutting many of them half in two, then it doesn’t conform to
anvthing that we know about the anatomy of the nerve.

Q. And are you telling us now, Doctor, that in the case
of Mr. Baxley that did not conform to anything of that sort?

A. Tt is a glove type of anesthesia, which is not due to

organic type changes of the nerves.

Vol. TT Q. Doctor, when did you last see Mr. Baxley,
page 119 } approximately?

A. February 28, 1962.
At that time did you have any discussion with him?
. Yes.
‘What was the nature of that disecussion, Doctor?
. Well, he came to my office for an examination.
And did vou examine him on that occasion?
. Yes, I did.
What did yvou find on that occasion?
. Well, do you want his complaints, too?
Yes, siv, you can relate those.
. Yes, He complained that he had the same symptoms
of bmmnu in the neck, that he couldn’t use his arm, that
he was disabled because he could not use his arm. Now my

»p>p>p>@>p
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examination did not show any real atrophy of the extremity.
His reflexes were normal; and the sensory examination, again,
did not show any loss that would conform to anatomical
limits. Now, ‘‘anatomical limits’’ means that it is not con-
fined to the region supplied by any particular nerve or any
particular group of nerves.

Q. Doctor, may I ask you this: I presume that in your

treatment of various patients some are coopera-
Vol. 11 tive, some are noncooperative, is that correct, sir?
page 120 } A, Well, ves.
Q. Varying degrees?

A. Yes.

Q. Could you tell us regarding Mr. Baxley? Was he co-
operative with you?

A. He was cooperative both times that I saw him.

Q. He was cooperative both times that you saw him?

A. Yes.

Q. After you last saw him on February 28—that would be
of 196117

. A. No, 1962. February 28, 1962, is the last time I saw
im.

Q. 19627

A. Yes.
thQ Did you think it was necessary to see him again after

at?

A. Well, I expressed a desire to his family doctor to see
him again, for re-examination.

Q. Did you think there was anything further yvou could do
for him at that time?

A. I thought I could perhaps settle a controversy.

. I beg your pardon?
Vol. I A. T said T thought I could, perhaps could
page 121 } settle a controversy.
Q. What kind of controversy was that, Doctor?

ﬁ; Well, he seemed to be dissatisfied with the examination

and—

Q. He was dissatisfied with your examination?
A. Yes.

Mr. Wahab: That is all, Doctor; thank you. Answer these
gentlemen.
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CROSS EXAMINATION.
By Mr. Sacks:

Vol. II
page 128 }

* * * * *

. Q. All right, sir. Now, number three, one of your impres-
sions was functional element?

A. Yes.

Q. I know you have said it twice what functional element
is. That is as opposed to any organic injury?

A. Yes.

Q. Is there such an expression as ‘‘functional overlay’’?

A. Well, it is one way to say it, yes.

Q. That is the same thing as “functional element,’” isn’t

it?
Vol. II A. Yes.
page 129 } Q. Don’t you mean by that, functional over-
lay is where a person has a real injury but it be-
gins to build up in their minds so that it gets worse with
them, magnified with them where there are not organic causes
to back it up; isn’t that about what it means?

A. No. It doesn’t necessarily imply that there is a real
organie injury underlying it.

Q But a functional overlay is associated with organic in-
jury, isn’t it?

A. Well, when vou say ‘‘functional overlay,’”” you are
fence-walking, to tell the truth.

Q. All right, sir. Well, may I ask you this: Isn’t a funec-
tional overlay many, many times associated with organic
injury?

A. Tt can be, yes.

Q. And isn’t a functional element in a person one in which
theyv feel that they are sick even though you can’t find any
reason? It is not putting on, on their part? They feel it just
as if they have got it, don’t they?

A, Well, T don’t know.
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Q. I mean doesn’t medical science look at it that way?
In other words, Doctor, aren’t there cases where people can’t
speak but their voeal cords are all right; and
Tol. 11 people can’t walk but physically they ought to
page 130 } be able to; but they really can’t do it?
A. Well, that is a hysterical paralysis.

Q. Isn’t that of the same nature, functional?

A. Somewhat related. Now we are getting into the field
of psychiatry and I am an expert witness and I don’t care
to give you expert testimony in psychiatry.

Q. Well—

A. So—

Q. Isn’t a functional element—isn’t that about what it is?

A. It is in the psychiatric realm, ves.

Q. The only point I want to make is, a functional element
is not something that is controlled bv the patient?

A. Well, not unless he i is malingering.

Q. All rig’ht. "You didn’t say this man was putting on; you
said ‘‘functional element’’?

A. T said “‘Questionable functional element.”’ There is a
question after that on my copy (indicating).

* * * L J ®

Vol. II
page 131}

Q. And the fourth impression you had was, “Queshonable
partial avulsion of the brachial plexus’’?

A. Yes.

Q. You thought that he might have that, did you not?

A. Tt doesn’t necessarily mean that I thought that he had
it. It means that I think we have got to be very careful to be
sure that he doesn’t have it.

Q. All right, sir, Now, was not the myelogram significant?
Mr. Wahab asked you 'did it show any broken bones. It
didn’t show that. It didn’t show any flactules, but didn’t
the myelogram show something highly suggestive of nerve
injury?-

A. Tt showed an outpouching along one of the
Vol. 11 nerve roots that I think is a convemtal variation
page 132 } and not due to an injury. It is not characteristic
of the type of pouching that we see with avulsion

of the brachial plexus.



Robert C. Baxley v. Judith A. Fischer 103
Dr. Joseph T. McFadden.

Q. But you found something at the left nerve sleeve in the
third, fourth and fifth levels of the cervical spine, didn’t you?

A. No, we found just what I said. It is a little lengthemng
of the nerve root sleeve that I think is a congenital variation
and not due to injury.

Q. It was an abnormality, wasn’t it?

A. Not—well, it is a variation. It is an anatomical varia-
tion. T wouldn’t want to call it abnormality.

Q. Well, it wasn’t normal, was it?

A, If it is a congenital variation of that significance, 1
mean of that degree, it is not necessarily abnormal.

» ® % L »
Vol. II
page 133 }

Q. What do vou think the man was suffering from at the
{ime he was in the hospital?

A. Well, I think he had some pain in his neck and some
muscle spasm, probably muscle strain. His—whatever it was
that caused him to complain of numbness up to here (indicat-

ing).
Vol. 11 Q. Whatever it was?
page 134} A. Yes.
Q. All right, sir. Now, you didn’t see the man
any more until about a year later, did you?

A. Yes, quite contrary to my instructions and Dr. De-

Laura’s, too. We did not see the man for over a year.

By Mr. Wahab:

Q. What is that, Doctor?

A. I said, quite contrary to my instructions and Dr. De-
Laura’s, too, I did not see the man then untll more than a year
later.

By Mr. Sacks:

Q. Well, what were your instructions to the man?

A. Come back and let me see him very soon, examine him
again.-

Q.- Well now, why d1d you want to sec this man if there
wasn’t. anvthmo' wrong with rim?
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A. I didn’t say there was nothing wrong with him. I
haven’t made that statement to anybody.
Q. I am sorry, sir.
A. To you or anybody else.
Q. Well, what was wrong with him?
A. I don’t know what was wr ong with him.

Vol. 11 Q. Well, isn’t that about it? You had not come
page 135} to a dlawnosm, you hadn’t ruled out all these
things?

A. T thought the man ought to come back and let us re-
examine him, see if he had undergone any change, any real
changes.

Q. He didn’t come back until almost a year or mayhe a
vear later, am I correct?

A. Yes.

Q. When he came back, did you examine him?

A. Yes.

Q. Didn’t you examine him in about five minutes?

A. That is not right.

Q. Well, how long did vou spend with him?

A. At least a half honr with the history and physical.

Q. Did you have a conversation with him about why he
hadn’t come back?

A. Yes.

Q. You disapproved of the fact that e didn’t come back,
didn’t you?

A. Well, of course.

Q. And you let him know that you disapproved, didn’t
vou?

A. Of course; he said he had been disabled for a whole

vear and couldn’t use his arm and yet he hadn’t
Vol. TI come back to the doctor. That sort of thing just
page 136 | dlldn ’t make sense to me, so naturally T e\preqsed
the—
Q. Did you know where he had heen during that year?
* A. He said he had been in North Carolina.

Q. You knew he had been out of town?

A. T don’t know where he has been. He said he had heen
in North Carolina.

Q. You still felt vou should disapprove because he was
out of town and didn’t get back to vou?

A. T expressed disapproval to him because he claimed to be
totallv disabled all that time, yet had not come back to see
the physician.

Q. All right, sir. Well, finally T will simply ask vou this:
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Assume that there was an injury; that is, a partial avulsion
of the brachial plexus, would it not manifest itself in the man
with weakness in the arm, with pain on certain movements,
with tingling in the ﬁnoew? Aren’t they typical symptoms
of that s01t of injury?

A. They are if they fit to an anatomical distribution so
that one can demonstrate positive findings.

Q. All right, sir. T thank you.

REDIRECT EXAMINATION.
By Mr. Gill:

* * ® ® ®
Vol. 11
page 137 }

* * * #* ®

Q. Now, getting back to this man, you were requested by
his family physician to consult with him concerning possible
injuries?

A. Yes.

Q. That is what happened. And you did make an examina-
tion back in January of 1961, and vou found no atrophy of
the left extremity?

A. That is correct.

Q. Now—

A. I might add that the difference in the two extremities is
a usual finding in people; righthanded people usually have a
larger extremity on the right side than the left.

Q. You would expeet to find that?

A. Yes.

Q. To find that on me?

A. Expect to find a slight variation.

Q. A quarter of an inch is not an unusual variation?

A. That is correct.

Vol. 1T Q. So that seemed to be normal to vou at the
page 138 } time of that examination?
A. Yes.

Q. As you heard the complamts, the first significant thmfr
to vou was this glove anesthesia, is it, or “hat else do you
call it? What do vou call it? -

A. Well, it is not—anesthesia means a complete loss' of
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all feeling. Hypalgesia is t'he word we use, which ‘means
partial loss.

‘Q. That word indicated to vou that there was something
that was in the mind, rather than actual damage to the body
itself?

. Well, we are getting into psychiatry again,

In any event, was not consistent with the nerve pattern?

. Tt is not consistent with or ganic damage to the nerves.

Or anatomy?

. That is right.

. All right, sir. Now, there are several things that Mr.

Sacks has asked you about which vou were attempting to rule

out. You didn’t want to leap to a conclusion, you wanted to
eliminate all these things, didn’t you!

Vol. 1 A. Yes.

page 139} Q. And that was in the interest of an accurate
diagnosis, was it not?

A. Yes.

Q. That was what vou were called in for, to see what if
anything was wrong with this man?

A. Right.

Q. Now, you had determined that he had some pain in the
neck and so forth and some sprains here. They were not the
field that you were going into, were they?

A. Well, he said he had pain. I have no way of proving or
disproving it. I have to say that because you said I had
determined it, but I—

Q. All right, sir. And then vou finally got into the
myelogram, did you not?

“A. Yes.

Q. Did you perform that?

A. Well, T probably—wait a minute, let me see. Dr. Thom-
son and I sometlmes ‘do each other’s work. (Witness examin-
ing file) Yes, I did.

Q. You did that?

A. Yes.

Q. And then you began vour studies of the area of the
pouching which was found around the nerves, somewhere

around the fourth, fifth and sixth cer vical spaces

Vol. IT A. (Witness examining file) Well, in the vici-
page 140 } nity as deseribed here in the X-ray report

Q. As vou have described here before. Now,

vou have told us that it is your opinion that that was a con-

wemtal variation not due to injury; that is correet, isn’t it?
A. Yes.

@>@>@>
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Q. Just to make it doubly clear here, what is “congemtal”?

A. It means you are born with it.

Q. You are born with that. T see. Thank you, Dr Mc—
Fadden.

* L 3 L L J

(All parties having rested, the Court read the
Vol. 11 instructions to the jury, the exceptions to which
page 141 } were dictated into the record as follows:)

Mr. Sacks: The plaintiff objects and excepts
to the action of the Court in granting Instruction B at the
request of the defendant J udith Fischer, on the ground that
there is no evidence upon which the doctrine of sudden emer-
gency could properly be invoked by that defendant and found
by the jury. The evidence indicates that the defendant Fisc-
her, in operating her car, never saw the vehicles that were
blocking the righthand lane and no emergency was suddenly
confronting her. On the contrary, her testimony is that she
saw the automobile in which the plaintiff was riding in front
of her in her own lane and was watching it and saw his
brake lights come on, and that he came to what she definitely
thought was a complete stop, and she applied her brakes but
ran mto the rear of him.

Secondly, the instruction sets out the issue of Whether or
not there was prior fault on the part of the defendant Fischer,
and under this testimony as to how she ran into the rear of the
plaintiff’s vehicle we respectfully submit that as a matter
of law she was guilty of fault, thereby depriving her of the
defense of sudden emergency even if the evidenc had indiec-

ated such.
Tol. 11 The plaintiff objects and excepts to the ac-
page 142 } tion of the Court in granting Instruetion M at

the request of the defendant Leon Smith, on the
ground that on the particular and peculiar facts of this case
there was not as a matter of law any new, independent inter-
vening cause that legally would super sede the negligence, if
any, of the defendant Leon Smith. I have specific reference to
the case of Savage Truck Line against Traylor. 193 Va.
579, 69 Southeastern 2nd, 478, with strictly similar faects,
wherein it was held by the Court of Appeals that a violation of
the statute as to stopping on the highway and putting out
flares was negligence and that the violator could not avail
himself of the defense of intervening cause where the very
peril the statute was intended to o*uald against was that in-
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dependent cause; that is, another vehicle running into the
rear of the violator’s vehicle, And just such is the case at bar,
where Leon Smith’s negligence,if any—which I believe, for
purposes of argument on the propnetv of this instruection,
would have to be admitted in order to get into the questlon
of independent cause and intervening cause—could not be
superseded as a matter of law by that which the statute was
intended to guard against. Therefore it was an
Vol. 11 improper abstract of law that should not have
page 143 | been given this jury. It allowed the jury to eli-
minate Leon Smith for an erroneous cause.

The plaintiff objects and excepts to the action of the Court
in granting Instruction N at the request of the defendant
Leon Smith, on the ground that it was misleading and con-
fusing to the jury. Here the actions and conduct of Harvey
Parker, the driver, are completely immater ial unless they
were the only and the sole proximate cause of the accident,
without fault on the part of either or both defendants. To
set out in detail and at length the duties of this person, Harvey
Parker, tends to mislead and confuse the jury. The jury has
already been told, at the request of all parties, in proper in-
structions, that unless there be negligence properly proved
against either or both of the defendants, there can be no ver-
diet against them and therefore instructing the jury as to the
legal duties on other motorists on the highway is immaterial
and again, misleading and confusing and pe1]ud10ml to the

lamtlf["

The plaintiff objects and excepts to the action of the Court
in granting Instruction O at the request of the defendant Leon
Smith, on the same grounds as set out and enumerated per-

taining to Instruetion N.
Vol. 11 The plaintiff objects and excepts to the ac-
page 144 | tion of the Court in granting Instruction Q at the
request of the defendant Leon Smith insofar as it
tells the jury that ¢‘ the amount sued for is not cvidence.”
There was no reason to single out and emphasize that factor
before the jurv and it was improper.

The plaintiff objects and excepts to the action of the Court
in granting Instruction R at the request of the defendant
Leon Smith, on the ground that there is no eredible evidence
upon which the instruction could be founded and unon which
a jurv could make a finding.. More specifically, there is no
medical testimonv in this record to indieate that anv reason-
able effort was not made by the plaintiff that would have any
effe~t upor or wonld minimize anv of his injuries or damages:.
In other words. where the record speaks. of an operation but
does not show that an operation could have-had a heneficial or
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curing ecffect on the pla1nt1ff it would cause and allow the
jary to speculate.

The plaintiff objects and excepts to the action of the Court
in granting Instruction T at the request of the defendant Leon
Smith, on the ground that it is superfluous in what it is

trying to do, and in that respect misleading and
Vol. 11 confusing. There was no need to affirmatively in-
page 145 } struet the j jury about negligence of the red Buick,

Charles Barco or Harvey Palker none of whom
were parties to this case, unless it was an attempt to mislead
the jury into believing that if there was negligence on the part
of any of those or all, these defendants might be eliminated,
which is an improper and inaccurate legal conclusion.

* * * * *

A Copy—Teste:
II. G. TURNER, (Clerk.
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