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IN THE

~Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 5762

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 16th day of October, 1963.

SOUTHERN RAILWAY COMPANY, Appellant,
against

CITY OF RICHMOND, AND HENRY A.

MAURICE, JR., JOHN PRUSSING AND

OTHERS, INDIVIDUALLY AND AS

MEMBERS OF THE FOREST HILL-

WOODLAND HEIGHTS CITIZENS

ASSOCIATION, Appellees.

From the Law and Equity Court of the City of Richmond
Alexander H. Sands, Jr., Judge

Upon the petition of Southern Railway Company an appeal
is awarded it from a decree entered by the Law and Equity
Court of the City of Richmond on the 15th day of April, 1963,
in a certain chancery cause then therein depending wherein
the said petitioner was plaintiff and City of Richmond was
defendant; upon the petitioner, or some one for it, entering
into bond with sufficient security before the clerk of the said
Law and Equity Court in the penalty of one thousand dollars,
with condition as the law directs.
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Received and Filed Mar. 26 1962

Teste: LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D. C.

MOTION FOR DECLARATORY JUDGMENT

The plaintiff, Southern Railway Company (herein called
Railway), respectfully represents the following:

1. Railway is a Virginia corporation authorized to trans-
port persons and property by railroad in interstate and in-
trastate commerce.

2. The Railway is the owner of a tract of land containing
sixteen (16) acres, more or less, located in South Richmond
between the southern bank of the James River and its present
main line right of way west of the Lee Bridge (herein called
the Property), where the Railway has made certain surface
improvements by way of grading and filling and where it
desires to construct certain tracks and appurtenant facilities
for use as an extension of its existing yard and for the storage
and handling of trains (herein called proposed Facilities).

3. The construction and use of the Proposed Facilities on
the Property is essential in order for the Railway to perform
its public duties and to render safe and efficient railway
transportation services because:

page 2 } (a) Modern developments in railroad practices,
particularly dieselization, requiring the use by
the Railway of longer trains;

(b) Such longer trains cannot be stored and handled effi-
ciently in the Railway’s existing yard facilities at Richmond
because of the extreme curvature and short length of tracks
in such existing yards; and

(¢) The location and layout of the Railway’s existing
facilities are such that they must be extended by locating the
necessary additional track facilities on the Property.
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4. The defendant (herein called City) is a Virginia muni-
cipal corporation and has, by virtue of Sections 17.10 et seq.
of its Charter, and by virtue of Sections 15-819 et seq. of the
Code of Virginia, power to adopt a comprehensive zoning
plan for the purposes stated therein.

5. By Ordinance No. 60-141-146, adopted June 1, 1960
(herein called Zoning Ordinance), the City was divided into
several zoning districts and provision was made for the
regulation of land use in such zoning districts.

6. By such Zoning Ordinance all of the Property was in-
cluded within the boundaries of zoning districts identified as
R-3, R-4 or R-5 Dwelling Districts, with the result that only
such uses as are permitted by the Zoning Ordinance in such
distriets may be made of the Property by the Rail-

way.
page 3 ] 7. Prior to December 12, 1960, Section 39-12
of the Zoning Ordinance described one of the
permitted uses in such districts as follows:

“(9) Rights of way and easements for public transporta-
tion and for public utilities.’’

8. By Ordinance No. 60-326, adopted December 12, 1960,
such Section 39-12(9) of the Zoning Ordinance was amended
to add the following language:

“But not including railroad yards or yards for marshalling
or classifying railroad cars, tracks for storage or parking
cars or trains of cars, freight depots or stations, loading
platforms, trainsheds, car or locomotive shops, motor vehicle
repair shops or storage yards, generating plants or trans-
former stations.”’

9. One of the purposes and intentions of the City in adopting
this ordinance dated December 12, 1960, was to prevent, by
the exercise of its zoning powers, the use by the Railway of the
Property for the construction and operation of the Proposed
Facilities, the grading and filling for which was commenced
some five months before the adoption of such ordinance, and
such ordinance prohibits, by its terms, the completion and
use of the Proposed Facilities on the Property.

10. The Property is low, flat land fronting for its entire
length along the south bank of the James River and, prior to
the recent filling and dredging by Southern, was subject to
periodic flooding; it is completely separated from the main
land south of the River by Railway’s 80 ft. right of way (on



4 Supreme Court of Appeals of Virginia

which two tracks are presently operated) and is inaccessible
from the nearest city street execept by the construction of a
grade or overhead crossing over the Railway’s right of way.

Section 15-821 of the Code of Virginia and Section
page 4 1 17.12 of the City’s Charter require that, prior to

zoning any district, consideration be given to its
character and peculiar suitability for the particular uses for
which it is to be zoned. While the aforesaid ordinance of June
1, 1960 permitted the use of rights of way and easements for
public transportation on property otherwise zoned as residen-
tial, the amendment of December 12, 1960 prohibits the
operation in property so zoned of railroad yards or yards for
marshalling or classifying railroad cars and tracks for stor-
age or parking cars or trains of cars for which, because of
its size, shape and location, the Property is peculiarly
adapted, by reason of which the aforesaid ordinances zoning
the Property for uses for which it is not suitable are arbitrary
and unreasonable since they bear no relation to public health,
welfare or safety, constitute an arbitrary and unreasonable
exercise of its police power by the City, and are therefore
invalid and unenforceable so far as they purport to restrict
the Railway’s right to construect the Proposed Facilities upon
its Property.

11. The enforcement of the Zoning Ordinance, as amended,
so that the Railway is prohibited from constructing and
using the Proposed Facilities on the Property will interfere
with the safe, efficient and economical operation by the Rail-
way of its trains moving in local and interstate commerce
and with the performance by the Railway of its public duties
as imposed by law, so that such enforcement of the Zoning
Ordinance would be contrary to provisions of the statutes
and Constitution of Virginia and to the provisions of the
Constitution of the United States and Acts of Congress
pursuant thereto dealing with the regulation of interstate

commerce.
page 5 } 12. The City has taken the position that the
Railway does not have the right under the Zoning
Ordinance, as amended by such ordinance of December 12,
1960, to use the Property for the construction and use of its
Proposed Facilities, and has threatened to seek to enjoin the
construction of the Proposed Facilities on the Property.

13. There is an actual controversy between the Railway and
the City concerning the validity and enforcibility of the
Zoning Ordinance, as amended, to the extent that it is claimed
to prohibit the construction and use by the Railway of the
Proposed Facilities on the Property, such controversy being



Southern Railway Company v. City of Richmond, et al. 5

manifested by an antagonistic assertion by the City and
denial by the Railway that such Zoning Ordinance is valid
and enforcible to prevent such action by the Railway.

THEREFORE, the Railway moves for judgment declaring
that the Zoning Ordinance, as amended, is unconstitutional
and void to the extent that it is claimed to prohibit the con-
struction and use by the Railway of the Proposed Facilities
on the Property and enjoining the City from enforcing the
Zoning Ordinance against the Railway to prevent the use of
the Property for the construction and operation of its Pro-
posed Facilities.

SOUTHERN RAILWAY COMPANY
By J. G. BEARD, Superintendent

Dated: March 26, 1962.

Thomas B. Gay

H. Merrill Pasco

Roderick D. Sinclair

1003 Electric Building

Richmond, Virginia
Counsel

* * * * *

page 21 }

* * * * *

ORDER REQUIRING BILL OF PARTICULARS

On motion of the defendant, it is ordered that the plaintiff
file on or before July 13, 1962, a bill of particulars, stating
in detail:

1. The location and layout of the plaintiff’s existing yard
and facilities referred to in paragraphs 2 and 3 of the motion
for declaratory judgment, showing, by means of a plat drawn
to scale, the boundaries of said existing yard, and the loca-
tion of all tracks and other facilities existing on said property
on January 1, 1960.

2. The boundaries of the tract of land on which the plain-
tiff desires to construect tracks and appurtenant facilities,
as alleged in paragraph 2 of the motion for declaratory
judgment, showing, by means of a plat drawn to scale, the
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proposed location and layout of each track and any other
facilities proposed to be constructed there.

page 22 } 3. In what respects enforcement of defendant’s
zoning ordinance will interfere with the safe, effi-

cient and economical operation of the plaintiff’s trains, and

the performance of the plaintiff’s public duties, as alleged

in paragraph 11 of the motion for declaratory judgment.

4. What provisions of the statutes and Constitutions of
Virginia and of the United States will be violated by enforce-
ment of defendant’s zoning ordinance as applied to the prop-
erty in question, and in what manner said provisions will be
violated, as alleged in said paragraph 11.

5. The names of all officials of the defendant who threatened
to seek to enjoin the construction of said facilities, as alleged
in paragraph 12 of the motion for declaratory judgment; the
dates on which any such threats were made, and the names
of the persons to whom any such threats were made.

Defendant is granted five days after receipt of a copy of
said bill of particulars and plats in Wh1ch to file its responsive
pleadings and cross-bill.

I ask for this:
James A. Eichner
Counsel for defendant.

I have seen this:

Thomas B. Gay
Counsel for plaintiff.

Enter July 13, 1962.

AHS. JR.
* * * * *
page 23 1
* * * * *

BILL OF PARTICULARS

Plaintiff, herein called Railway, for its Bill of Particulars,
states as follows

1. Attached hereto is a plat entitled ‘‘Richmond, Va., West-
overhills Boulevard Bridge to Tunnel Under Atlantic Coast
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Line,”” dated April 1961, which displays to scale the existing
trackage in and dimensions of Railway’s existing facilities
at its Belle Isle Yards, which are the same as existed in Jan-
uary 1960, except that the scales were constructed in May,
1961, and the northernmost track extending from 26th Street
to 32nd Street was installed in July 1960 incident to the con-
struction of the proposed Facilities.

2. The facilities proposed to be constructed on the Prop-
erty in question cannot be described in detail at the present
time, but it is anticipated that Railway will construct on the
Property two or more tracks, as its needs from time to time
may require, parallel to the present main line track and
between such main line track and the James River, together
with other necessary facilities, on that part of its property
shown in red on the aforesaid plat extending generally from
a point opposite 26th Street to a point opposite 42nd Street.

3. As the Zoning Ordinance prohibits Railway from using
the Property for marshalling, classifying, storing, and park-
ing of cars or trains of cars, such ordinance interferes with
the safe, efficient and economical operation by Railway of its
trains in that the Railway is required to conduct such marshal-

ling, classifying, storing and parking on its ex-
page 24 } isting facilities where excessive switching, han-

dling and movement of cars is required because of
the inadequate number and length of tracks therein, the result
of which is (a) to cause delay in making up trains departing
or forwarded from Richmond and in delivery of cars in the
Richmond area, (b) to increase the dangers normally at-
tendant to such movements by virtue of the increase in the
number of movements, and (¢) to increase the operating costs
of the Railway.

4. The following statutes and constitutional provisions will
be violated by enforcement of defendant’s Zoning Ordinance
as applied to Railway’s property:

Constitution of the United States, {8; Amendment 14(§1)
United States Code, Title 49, §1

Constitution of Virginia, §11, §58, §156, §164

Code of Virginia, §§12-14, 56-371, 56-373.

5. On October 28, 1960, the City Manager informed counsel
for the Railway by telephone that he had received complaints
about activities of the Railway on its property in South Rich-
mond, which is the subject of this litigation, that his investiga-
tion revealed the possible violation of law by the Railway,
and that it was imperative that the Railway cease its activities
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on the property until its representatives could meet with
representatives of the City and resolve the problem. The
City Manager explained the purpose of his call was to seek a
prompt meeting for this purpose so that injunctive relief
would not be required. Following this telephone conversation
a meeting was held in the City Manager’s office on Monday,
October 31, 1960, attended by counsel and representatives
of the Railway and representatives of the City Manager’s
office, the Department of Public Works, the office of the Build-

ing Inspector and the City Attorney. At this meet-
page 25 ] ing, it was agreed that Railway had a clear legal

right to continue the grading and filling of its
property but the Railway was advised that the zoning laws
prevented the construction of any railway facilities on the
Property. While the Railway is unable to describe with partic-
ularity an affirmative statement concerning the threat of in-
Junction, the representatives of the City made it clear to the
representatives of the Railway that if the Railway undertook
to construct the proposed railway facilities on the Property,
the City would take action to stop it. Because of this, the
Railway agreed not to undertake the construction of any
railway facilities on the Property without first obtaining the
necessary authority from the City or giving the City notice
of its intention to proceed without this authority. This under-
taking was confirmed in a letter from J. G. Beard, Super-
intendent of the Railway, to the City Manager, dated Novem-
ber 1, 1960.

SOUTHERN RAILWAY COMPANY
By THOMAS B. GAY
H. MERRILL PASCO
RODERICK D. SINCLAIR

1003 Electric Building,
Richmond, Virginia.

* * * * *
Filed Jul. 13, 1962.
Teste:
LUTHER LIBBY, JR., Clerk

* * * * *
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page 33 }

* * * * *

Received and Filed Jul. 19 1962

Teste: LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D. C.

ANSWER

1. This Court has no jurisdiction to grant the relief prayed
for, said relief being, in effect, an exception to the district
regulations and restrictions contained in defendant’s zoning
ordinance, which relief this Court has jurisdiction to grant
only on appeal from the Board of Zoning Appeals as provided
in chapter 17 of the defendant’s charter.

2. The allegations of paragraphs 1, 4, 7 and 8 of the motion
for declaratory judgment are admitted.

3. The allegations of paragraphs 3, 10, 11 and 13 of the
motion for declaratory judgment and paragraphs 3 and 4 of
the bill of particulars filed July 13, 1962, are denied.

4. Defendant admits that the plaintiff owns certain land
described in paragraph 2 of the motion for judgment, but
neither admits nor denies the remaining allegations of said
paragraph, or of paragraphs 1 and 2 of said bill of particulars,
and calls for strict proof, in detail, of the use the plaintiff
proposes to make of said land, both as stated in said bill of
particulars and as to its ultimate use, including full disclosure
of all plans therefor, whether finally developed or tenta-

tive.
page 34 1 5. The defendant admits the allegation in para-

graph 5 of the motion for judgment, alleges that
said 1960 ordinance was adopted after prolonged and com-
prehensive study by its officials and others, and alleges further
that the City, including the land of the plaintiff, was pre-
viously divided into zoning districts, and provisions made
for regulation of land in each such districts, continuously
since adoption of defendant’s original zoning ordinance April
13, 1927.

6. Defendant admits that the property described in para-
graph 2 of the motion for declaratory judgment was included
within the boundaries of R-3 and R-4 Single-Family Dwelling
Districts under said 1960 ordinance, as alleged in paragraph
6 of the motion for declaratory judgment, and alleges that
the same land was included within boundaries of A-1 Residen-
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tial Districts under defendant’s said original zoning ordi-
nance, adopted April 13, 1927; that said land continued to
be so zoned until the effective date of defendant’s compre-
hensive revised zoning ordinance adopted May 19, 1943 ; that
under said 1943 ordinance part of said land was included in
the B-Single Family Dwelling Districts and part in the C-
Single Family Dwelling Districts ; and that said land remained
so zoned until the effective date of said 1960 ordinance. The
defendant admits that only such uses as are permitted by
the zoning ordinance in R-3 and R-4 Single-Family Dwelling
Districts may be made of such property unless and until the
owner is granted an exception to the use regulations of
said ordinance relating to such districts as provided in chapter
17 of the defendant’s charter.
page 35 1 7. The defendant admits that its present zoning
ordinance prohibits by its terms, unless and until
such an exception is granted, plaintiff’s proposed use of said
property, as alleged in paragraph 9 of the motion for declara-
tory judgment and alleges that such a use has been continu-
ously so prohibited by the defendant’s zoning ordinances
since 1927. The defendant denies the remaining allegations
of said paragraph 9.

8. The defendant admits that it has taken the position that
the plaintiff does not have the right under said 1960 zoning
ordinance, as originally enacted or as amended, to make the
proposed use of said property, as alleged in paragraph 12
of the motion for declaratory judgment, and alleges that it
had no such right under previous zoning ordinances. The
plaintiff denies that it has threatened to seek to enjoin the
construction of said facilities, except insofar as such threat
may have been implied from the discussions recited in para-
graph 5 of plaintiff’s bill of particulars, which discussions
dealt not only with the plaintiff’s proposed use of its property,
but also with a deliberate trespass by persons employed by
the plaintiff on land of the defendant, located south of the
plaintiff’s right of way near the land of the plaintiff described
in paragraph 2 of the motion for declaratory judgment. Said
trespass, done without the consent of or notice to any official
of the defendant, took place during or about the period
plaintiff was engaged in its grading and filling operations on
said land, and was connected with and part of said grading
and filling operation. During the course of said trespass per-

sons employed by the plaintiff, at its direction,
page 36 1 changed the flow and location of the bed of Reedy
Creek on the defendant’s said land, reconstructed
a sewer belonging to the defendant without its consent, and
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otherwise trespassed on and damaged property of the de-
fendant.

9. The defendant alleges that said trespass was deliberately
committed by the plaintiff for the purpose of concealing from
the defendant, and from other nearby property owners, its
purpose of establishing a railroad yard on its property, until
work on said yard was completed or virtually completed,
and alleges that by its conduct in this regard, and in other
respects, the plaintiff is barred from obtaining equitable
relief.

* * * * *
Respectfully submitted,

CITY OF RICHMOND
By: J. E. DRINARD

Counsel
* * * * *
page 38 1
* * * * *
REQUEST FOR ADMISSIONS

The defendant City of Richmond, pursuant to §8-111.1 of
the Code of Virginia, calls on the plaintiff to make the follow-
ing admissions within ten days after service hereof:

1. The plaintiff has never applied to the Council of the
City of Richmond for rezoning of the land described in para-
graph 2 of the motion for declaratory judgment.

2. The plaintiff has never applied to the Board of Zoning
Appeals of the City of Richmond for an exception to the
district regulations and restrictions permitting the plaintiff
to use said land for the purpose it desires to use it, pursuant
to Chapter 17 of the Richmond City Charter.

3. The portion of said land to the west of the center line
of the former location of Reedy Creek, consisting of approxi-
mately 7.433 acres, was acquired by the plaintiff by deed
dated October 5, 1917.

4. The portion of said land lying to the east of said center
line consisting of approximately 8.86 acres, was acquired
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by the plaintiff for a consideration of $5,000.00, by deed dated
April 20, 1960, and recorded May 17, 1960.
page 39 } 5. None of said land has been used by the
plaintiff for any purpose prior to the commence-
ment of the grading and filling work described in paragraphs
2 and 9 of the motion for declaratory judgment.

6. All of said land was included in the A-1 Residential
Districts under the zoning ordinance of the defendant adopted
April 13, 1927.

7. The papers attached hereto marked ‘‘Exhibit A’’ are
true copies of provisions of said 1927 ordinance.

8. Said land remained so zoned until adoption of defend-
ant’s revised zoning ordinance May 19, 1943 by terms of which
part of said property was included in the B Single-Family
Dwelling Districts and part in the C Single-Family Dwelling
Distriets.

9. The papers attached hereto and marked ‘‘Exhibit B”’
are true copies of provisions of said 1943 ordinance.

10. Said land remained so zoned until adoption of a re-
vision of defendant’s zoning ordinance on June 1, 1960, ef-
fective June 10, 1960.

11. By the terms of said ordinance part of said land was
included in the R-3 Single-Family Dwelling Districts and
part was included in the R-4 Single-Family Dwelling Districts
and said land is presently so zoned.

12. The pamphlet attached hereto marked ‘‘Exhibit C’’ is
a true copy of said 1960 ordinance, as amended to May 23,
1961.

13. The plaintiff’s existing yard, described in paragraph

3 of the motion for declaratory judgment and
page 40 1 paragraph 1 of the bill of particulars filed July

13, 1962, has always been included in the M-2
Heavy Industrial Districts under said 1960 ordinance.

14. All similar railroad yards in the City of Richmond are
also included in such M-2 Heavy Industrial Districts.

* * * * *

Executed in the City of Richmond, Virginia this 20 day of
July, 1962 by delivering a copy of the within named request
for admissions

To: Thomas B. Gay
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The Registered Agent of : Southern Railway Company place
of business of said Southern Railway Company being in said
City, Principal Office of said Corporation being in said City.

JAMES H. YOUNG
Sheriff, City of Richmond, Va.

By: E. L. McGREGOR
Deputy Sheriff

* * * * *

page 51 }
* * * * *

ANSWERS AND OBJECTIONS TO REQUEST FOR
ADMISSIONS

Southern Railway Company makes the following reply to
defendant’s Request for Admissions:

1. Paragraphs 1 through 5 are admitted.
2. Paragraphs 6 through 10 are objected to on the grounds

or irrelevancy.
3. Paragraphs 11 through 13 are admitted.
4. Paragraph 14 is objected to on the grounds of irrelevancy.
* * * *x *
Received and Filed Jul. 26, 1962.
Teste:
LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D.C.
* * * * *

page 56 }
* * * * *

Filed Aug. 20, 1962.
Teste:

LUTHER J. LIBBY, JR., Clerk
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REQUEST FOR ADMISSIONS

The defendant City of Richmond, pursuant to Section 8-111.1
of the Code of Virginia, calls on the plaintiff to make the
following admissions within ten days after service hereof:

1. No complaint has been filed with the United States Inter-
state Commerce Commission alleging inadequacy of the plain-
tiff’s existing yard facilities in the City of Richmond, or the
inadequacy of service rendered by the plaintiff due to the
nature of said yard facilities.

2. No complaint has been filed with the Virginia State
Corporation Commission alleging inadequacy of the plaintiff’s
existing yard facilities in the City of Richmond, or the in-
adequacy of service rendered by the plaintiff due to the nature
of said yard facilities.

3. The plaintiff has received no complaint by any shipper,
government official or other person concerning the inadequacy
of said yard facilities or the inadequacy of service rendered
by the plaintiff due to the nature of said yard facilities.

4. The pamphlet entitled ‘‘District Maps 1960,’’

page 57 1 exhibited herewith and marked ¢‘Exhibit D,’’ is

a true copy of the district maps incorporated in

defendant’s 1960 zoning ordinance, and correctly shows the

boundaries of districts as established by ordinance No. 60-

141-146, adopted by the City Council of the defendant June
1, 1960, and effective June 10, 1960.

5. The paper exhibited herewith and marked ¢ Exhibit E”’
is a true copy of the letter of November 1, 1960, referred to
in paragraph 5 of the bill of particulars filed herein July 13,
1962.

Timely and proper service accepted this 17th day of August,
1962.

RODERICK D. SINCLAIR
Counsel for plaintiff.

* * * * *
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page 67 1}
* * * * *

ANSWERS AND OBJECTIONS TO REQUEST FOR
ADMISSIONS

Southern Railway Company makes the following reply to
defendant’s Request for Admissions dated August 16, 1962:

1. Paragraph 1, 2 and 3 are objected to on the grounds of
irrelevancy.
2. Paragraphs 4 and 5 are admitted.

* * * * *
Filed Aug. 24, 1962.
Teste:
LUTHER LIBBY, JR., Clerk

* * * * *
page 75 1}

* * * * *

ORDER SUSTAINING AND OVERRULING
OBJECTIONS TO REQUESTS FOR ADMISSIONS.

This cause came on to be heard again upon the defendant’s
request for admissions served on the plaintiff July 20, 1962,
and the objections thereto filed by the plaintiff July 26, 1962,
and upon the defendant’s request for admissions served on
the plaintiff August 17, 1962, and the plaintiff’s objections
thereto filed August 24, 1962, and was argued by counsel.
Upon consideration whereof, it is ordered:

1. That the plaintiff’s objections to paragraphs 6 through
10, inclusive, of said request for admissions served July 20,
1962, are overruled, to which action the plaintiff, by counsel,
objected and excepted.

2. That the plaintiff’s objection to paragraph 14 of said
request for admissions is sustained, to which action defendant,
by counsel, objected and excepted.
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3. That the plaintiff’s objections to paragraphs 1 and 2 of
the request for admissions served August 17, 1962, are sus-
tained, to which action the defendant, by counsel, objected
and excepted.

4. That the plaintiff’s objection to paragraph 3 of said re-

quest is overruled, to which action the plaintiff, by
page 77 ]} counsel, objected and excepted.

* * * * *

Enter Sept. 11, 1962.

AHS, JR.
* * * * *
page 80 }
* * * * *

AMENDMENT TO ANSWERS AND OBJECTIONS
TO REQUEST FOR ADMISSIONS

Paragraph 1 of plaintiff’s ‘‘Answers and Objections to
Request for Admissions,’”’ which was filed on July 27, 1962,
is amended to read as follows:

1. Paragraphs 1 through 4 are admitted. Paragraph

5 is denied in so far as it relates to the land west of Reedy
Creek.”’

* * * * *

Filed Sep. 17 1962
Teste:
LUTHER LIBBY, Clerk

* * * * *
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page 83 }
* * * * *

ANSWER

The interveners, Henry A. Maurice, Jr, John Prussing and
others, individually and as members of the Forest Hill -
Woodland Heights Citizens Association for answer to the
motion for declaratory judgment filed against the City of
Richmond, in which cause they were allowed to intervene by
order entered herein on September 18, 1962, says:

1. That they hereby adopt all pleadings, motions, answers
and other acts heretofore taken in this cause by the Defendant,
City of Richmond, as their own.

Respectfully,

Henry A. Maurice, Jr., John Prussing
and others, individually and as members
of the Forest Hill - Woodland Heights
Citizens Association
By Wm. ELDRIDGE SPAIN
Counsel

* * * * *
Filed By Order of 9-18-62
Teste: EDW. G. KIDD, D. C.

* * * * *
page 85 }
* * * * *
OPINION

This is a declaratory judgment action instituted by South-
ern Railway Company, hereinafter called ‘‘Southern,’’ against
the City of Richmond, hereinafter called ‘¢City,’’ to challenge
the validity of two City ordinances® as applied to Southern’s

proposed use of certain property owned by it in the City of
Richmond.

1 Ordinance No. 60-141-146 adopted June 1, 1960,
Ordinance No. 60-326 adopted December 12, 1960.
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page 86 } The Land

The property in question is a strip of land of approxi-
mately 16 acres, varying in width from some 250 feet at
its widest point to approximately 50 feet at its narrowest and
eastern end. It is included within the boundaries of zoning
districts devoted to one family residences,> and lies along
the south bank of the James River west of the Lee Bridge
and adjoins the main line right-of-way and the western end
of the Belle Isle switching and storage yard of the Railway.

The property, prior to certain grading and filling operations
conducted thereon by Southern in July 1960, was low, swampy
and subject to periodic flooding. It lies below and to the north
of a high bluff. Along the top of the bluff runs Riverside
Drive, one of Richmond’s most scenic drives, and substantial
residences are located to the south of Riverside Drive, many
fronting thereon.

The western portion of the tract consisting of approximate-
ly 7.4 acres has been owned by Southern since 1917. The
remaining, or eastern portion, approximately 8.86 acres, was
acquired by Southern on April 20, 1960.

Southern’s Operations

Southern provides rail service (non-passenger) between
Danville and West Point, and this part of its operation is
known as its ‘‘Richmond Division.”” A branch line of the
Richmond Division runs between Keysville, Virginia and
Durham, North Carolina. Richmond is the principal station
on the Richmond Division and here are maintained inter-

change points with C. & O., Atlantic Coast Line,
page 87 1 Seaboard Air Line and R. F. & P. Railroads.
Richmond also serves as the terminal of South-
ern’s trains to and from Danville and to and from West Point.

Southern’s operations in Richmond involve such classifica-
tion, building, breaking up and switching of cars as is in-
cident to the serving of its customers in the Richmond area
and along its Richmond Division line in general and the
delivery to and receipt from other railroads of cars at the
above named interchange points.

Southern’s Facilities

In addition to two small storage yards and a general freight
depot, together with several team tracks north of the James

2 It has been so zoned since 1927.
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River (not here directly involved). Southern’s Richmond
operations are centered in its ‘‘South Richmond’’ and ¢‘Belle
Isle’’ Yards. The South Richmond Yard, which lies im-
mediately northwest of Hull Street, between Hull Street and
the south end of the 7th Street overpass, was formerly the
hub of Southern’s Richmond operation. Due to the advent
of the diesel engine and the resulting operational changes
effected thereby, particularly the use of longer trains, the
general uses to which the South Richmond Yard was formerly
adapted have been curtailed. Because of the curvature of
the tracks in the South Richmond Yard, necessitated by the
topography of the yard, the limitation upon the length of the
tracks, imposed by the impracticability of switching opera-
tions across Hull Street, the fact that the tracks are ‘‘stub
end’’ tracks and the fact that the main line crossing the James
River enters the yard at approximately its middle point, class-
ification and building operations have been virtually aban-
oned in this yard, which is now primarily used for storage.

Several of the tracks in this yard have been abandoned
and taken up by Southern and a part of the yard sold to
Reynolds Metals Company in November 1960.

The main line of the Richmond Division leads westwardly
out of the South Richmond Yard through a tunnel under the
A. C. L. line referred to as the ‘“A. C. L. tunnel’’ into the

Belle Isle Yard which lies between the A. C. L.
page 88 1 tunnel and the Lee Bridge. This yard, unlike

the South Richmond Yard, is open at both
ends and has, at present, 15 tracks. Here Southern conduects
all of its present, classification operations. The main body
of the classification tracks of Belle Isle Yard terminates at
about the south end of Lee Bridge but the switching leads
extend westwardly from that point. Two of these lead tracks
extend approximately 1600 and 6000 feet, respectively, west
of the bridge paralleling the main track and upon these two
lead tracks considerable switching around the clock has been
conducted® for several years past.

Proposed Use

Southern proposes to gradually extend its yarding opera-
tions, primarily classification, building and breaking up, now
being conducted in the Belle Isle Yard, onto the land in ques-
tion. Relocation of Southern’s classification operations out-
side of the present area would be impossible due primarily

3 Such use predated both the June and the December 1960 Ordinances and
would therefore, even if non-conforming, be permissible.
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to the location of the interchange points with other railroads
above referred to, since any classification yard must be in
close proximity to these interchange points.

Ordinances Involved

Two present ordinances of the City of Richmond and two
former ordinances are involved. Directly involved are Ordi-
nance No. 60-141-146 adopted June 1, 1960 (Defendant’s Ex-
hibit T) and Ordinance No. 60-326 adopted December 12,
1960 (Plaintiff’s Exhibit 14). Indirectly involved in the inter-

pretation of these ordinances is the Ordinance ap-
page 89 } proved April 13, 1927 (Defendant’s Exhibit R)

and Ordinance approved May 19, 1943 (Defend-
ant’s Exhibit S).

1. The Ordinance of April 13, 1927 listed Residential dis-
tricts as A-1, A-2 and A-3. Under permitted uses for ‘“A-1”
districts it was provided (Art. 3, sec. 4):

¢(14) Railway passenger stations, railway right-of-way,
not including railway yards.”’

This ordinance listed Business districts as B-1 and B-2, and
under permitted uses for ¢“‘B-27’ districts it was provided
(Art. 7, sec. 19) :

¢(10) Freight and other railway yards.’”

2. The Ordinance of May 19, 1943 listed Residential dis-
tricts as A, B, C, D, E and F. The permitted uses of land
in none of these Residential districts specifically included
either railroad rights-of-way or yards. Such uses (rights-
of-way and yards) were, however, authorized by Article XTI,
sec. 2, in Light Industrial Areas J, by virtue of not having
been excluded by the section. No specific mention of any
railway facilities — rights-of-way or otherwise — appears
anywhere in this ordinance.

3. Ordinance No. 60-141-146 as adopted June 1, 1960 under

the permitted uses for R-1, R-2 and R-4 Dwelling
page 90 ] districts listed (Art. 5, sec. 39-12 (9):

4 Prior to the 1927 ordinance there were two tracks, crossing the property in
question, in use, continued use of such therefore becoming a permissible non-
conforming use after adoption of the ordinance.
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““(9) Rights-of-way and easements for public transporta-
tion and for public utilities.’”®

In none of the zoning classifications under this ordinance
was the use for railroad yards expressly permitted, but such
use would be permitted if not under a more restricted class-
ification, under either M-1 (Light Industrial) or M-2 (Heavy
Industrial) depending upon the interpretation placed upon
the restrictive language of Section 39-40 (2) ‘“* * * not likely
to create any more offensive noise, ete. * * *.”’

4. Ordinance No. 60-326 adopted December 12, 1960 is
the ordinance here first under attack. This ordinance, upon
its face, purports to amend and reordain Section 39-12 of
Chapter 39 of the Richmond City Code of 1957 which embodies
the Use Regulations for R-1, R-12, R-3 and R-4 Single-Family
Dwelling Distriets. This ordinance is identical with Section
39-12 of Ordinance No. 60-141-146 (the June 1, 1960 Ordi-
nance) except that it amends Section 9 thereof by adding the
following underscored language:

““(9) Rights-of-way and easements for public transporta-
tion and for public utilities but not including raidroad yards
for marshalling or classifying cars, tracks for storage or

parking railroad cars or trains of cars, freight depots

page 91 1 or stations, loading platforms, train sheds, car
or locomotive shops, motor vehicle repair shops
or storage yards, generating plants or transformer stations.”’

Otherwise Section 39-12 (9) of Article 5 of the Ordinance of
June 1, 1960 is unchanged by the December 12 Ordinance.

Southern’s Contentions

Southern’s contentions are four in number.

1. The Ordinance of June 1, 1960 permits the proposed use
of the property.

2. If it does not permit such use then it is unconstitutional
and void as applied to the property in question because it

5 Defendant’s Exhibit No. T is the June 1, 1960 Ordinance as amended to
May 23, 1961, and thus carries the amendatory language of Ordinance No. 60-
326 of December 12, 1960. The City admits, however, the allegation in Southern’s
initial pleading to the effect that Section 9 of Ordinance No. 60-141-146 as
originally passed on June 1, 1960 was as here indicated.
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1prex;en’cs Southern from discharging its duties imposed by
aw.

3. If it does not permit such use it is unconstitutional and
void as applied to the property in question because it unlaw-
fully imposes a burden upon local and interstate commerce
in violation of the Virginia and Federal Constitutions and
related State and Federal statutes.” .

4. If it does not permit such use then it is unconstitu-

tional to the extent that it includes the prop-
page 92 1 erty in question in a district which does not

permit the only use to which the property is
suited and is therefore confiscatory, such classification of the
property being an unreasonable and arbitrary exercise of the
City’s police power.?

Issues

The above contentions made by Southern present the issues
before the Court. They will be considered in the order listed.

I

Is the proposed use permitted under the
Ordinance of June 1, 19602

This issue concerns the interpretation to be placed upon the
words ‘‘right-of-way’’ as used in the June 1, 1960 Ordinance.
City contends the commonly accepted definition which excludes
station yards® should control while Southern urges the broader

definition, to dnclude yards, which has been
page 93 1 adopted in some jurisdictions.!® The 1927 Ordi-
nance specifically excludes ‘‘yards’’ from the term
“‘right-of-way’’ by placing yards in a less restricted category.
The 1943 Ordinance, it is true, lists neither use under per-

6 These are first urged as grounds of the invalidity of the

7 Ordinance of December 12, 1960, to which the additional

8 ground that the Ordinance of December 12, 1960 was adopted for the
express purpose of preventing the proposed use of the property and was not based
upon the considerations required by enabling statutes. Considerations of the
December 12, 1960 Ordinance would become necessary only in the event South-
em’s first supra be held to be sound.

9 Webster’s New International Dictionary (2nd ed. 1941) page 2148 defines
right-of-way, as applied to railroads, as: “*** the land, other than storage or
station yards occupied by a railroad for its tracks, esp. for its main line; *%*”
(Emphasis supplied). See also Gray v. Grand Trunk Western Ry. (Mich.) 91
N.W. (2) 828.

10 Pfaff v. Terre Haute & I.R. Co. (Ind.) 9 N.E. 93; Ill Cent. Ry. Co. v.
‘Taylor (Ky.), 175 S.W. 26.
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mitted uses and both uses by implication fall into the same
category, Light Industrial. The June 1, 1960 Ordinance then
restores ‘‘rights-of-way’’ to the former restrictive classifica-
tion by name, but does not mention ‘‘yards.’’ It would, there-
fore, be inferred — if there were no testimony on the points —
that Council in adopting the June 1, 1960 Ordinance intended
leaving ‘‘yards’’ in the less restricted category where they
had been specifically placed in 1927 and by inference in 1943.
There is always the presumption that an old law is not in-
tended to be changed by a new unless a contrary intention
plainly appears in the new.!!

The minutes of the City Planning Commission, however,
(Defendant’s Exhibit DD) state that that body, in its prep-
aration of the text for the June 1, 1960 Ordinance to be
recommended to Council for adoption, had used the term
“‘rights-of-way’’ in the sense defined in Webster’s Dictionary.
In what sense the Planning Commission used the term ‘‘rights-
of-way’’ has no bearing, of course, upon the proper legal
definition to be placed upon the term, but it is important
upon the question of whether the Commission, as promulga-
tors of the language of the June 1, 1960 Ordinance, intended
to broaden or change the scope of the term ‘‘right-of-way’’
as used in the 1927 Ordinance.

From the evidence in this case, and from what the Court

believes to be the better reasoned outside author-

page 94 1 ities, the Court is of opinion that the language

“‘rights-of-way and easements for public trans-

portation’’ as used in the June 1, 1960 Ordinance should be

given the interpretation consistent with the commonly ac-
cepted definition appearing in Webster’s Dictionary.

It is, accordingly, held that the Ordinance of June 1, 1960
as adopted, prevented the use by Southern of the property
in question for an extension of its present yard facilities
and storage tracks.

It is the further view of the Court, in the light of what has
just been said, that the amendment of December 12, 1960
was merely definitive of the terms of the June 1, 1960 Ordi-
nance, and did not — insofar as the question here involved is
concerned — enlarge or change the effect of Section 39-12
of Article 5, Sub-section 9 of the June 1, 1960 Ordinance.
Consideration from this point on, therefore, may be confined
to the Ordinance of June 1, 1960, and further consideration
of the December 12, 1960 amendment becomes unnecessary.

11 17 Mich. Jur. “Statutes” sec. 47; Harrison v. Wissler, 98 Va. 597, at page 599.
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II

Does the Ordinance of June 1, 1960 pre-
vent Southern from discharging its duties to
the public as required by law?

The duty with which we are here concerned is that of
remdering reasonable and adequate service to the public with-
out discrimination, at reasonable rates and without delay.*

The evidence establishes without much question
page 95 } that there is much to be desired in the yarding

facilities presently available to Southern in the
Richmond area. Southern has also proven that the proposed
extension of its facilities will enable it to operate its Rich-
mond Division more economically from its standpoint, more,
safely, perhaps, from the standpoint of yard personnel, and
more efficiently — again from its own standpoint — in that
it could handle its receiving and classifying more expeditiously
and therefore with less effort and fewer manhours by its yard
personnel. In short, the evidence shows beyond much ques-
tion that Southern could improve its operation to a con-
siderable extent by effecting the contemplated improvements
in its yarding facilities at Richmond.

But the vital question before the Court is not whether or
to what extent the contemplated improvements will increase
the efficiency of Southern but rather whether such improve-
ments are necessary in order to enable Southern to furnish
‘‘adequate service to the public (in the area served) without
delay,”’ or, to state the problem differently, whether the
service now being rendered to Southern’s customers is ‘‘in-
adequate’’ because of lack of the proposed facilities, and
the burden is upon Southern to establish this.

The determination of the adequacy or inadequacy of the
service being rendered would depend upon how well the needs
of the particular area concerned were being served.'®

It would seem that the best proof of present inadequacy
would be in the nature of evidence (1) of specific complaints
from customers, (2) instances where the needs or requirements
of specific customers, either as to volume of transportation
offered or desired time of delivery, were not being met, or
(3) loss of specific customers or a part, at least, of customers’
business due to Southern’s inability to meet customers’ needs.

12 73 C.]J.S. Public Utilities, Sec. 7.
13 A.C.L. v. Wharton, 207 U.S. 328, 52 L. Ed. 230; see also 2 Words & Phrases
(Perm. Ed.) p. 558 and cases cited.
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Yet, despite the comprehensive and detailed prep-
page 96 } aration of its case by Southern, and the plethora

of testimony introduced, the evidence wholly fails
to establish the existence of any one of the above indicia of
inadequate service

While it is true that Southern’s witnesses state that its
business over the Richmond Division is ‘‘static,’’ and that it
is suffering from truck and barge competition, it introduces no
evidence that this situation in the Richmond area is in any
way the result of any inadequacy of its Richmond facilities
as opposed to the general pattern of inroads upon railroads’
business by truck and barge competition nationwide over
the past decade.

For the same reason it is perfectly apparent that the term
‘“‘without delay,”” as used in the rule defining the general
duties of a railroad,** refers to delays which in some manner
affect the welfare or business exigencies of the customer and
not to delays which, though existing in the railroad’s opera-
tional picture, do not adversely affect the business schedule
of the customer. There is no evidence in this case that such
yard delays as may presently exist adversely affect the busi-
ness schedule of any member of the public served.

It is, accordingly, held that the evidence in this case does
not establish that Southern is prevented, by the ordinance
in question, from performing its public duty imposed by law
to render to the public affected ‘‘adequate service without

delay.”’

page 97 } IT1

(a) Is the Jume 1, 1960 Ordinance violative
of the Virginia Constitution or statutes?

Southern contends that the effect of the Ordinance of June
1, 1960, as construed by City, is to control by zoning the
use of Southern’s property and that this constitutes an in-
vasion of the field of railroad control given by the Virginia
Constitution exclusively to the State Corporation Commis-
sion and that, to this extent, the ordinance violates the Vir-
ginia Constitution and those Virginia statutes which set out
the duties of the Commission in respect to such control.'®

This contention is untenable for two reasons. In the first
place this argument presupposes that the zoning ordinance
under review prevents Southern from the performance of

14 73 C.J.S. Public Utilities, Sec. 7.
15 Va. Constitution 156 (b). Southern Ry. Co. v. Commonwealth, 128 Va. 176.
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some duty imposed upon it by the S.C.C. This, however, is
not the factual situation presented. As heretofore held, it does
not directly nor indirectly prevent Southern from rendering
that degree of service to the public required by law, nor does
the evidence disclose any directive of the S.C.C., either general
or specific, which is affected by the ordinance.

Secondly, the Legislature up to this time has not granted
the S.C.C. power to regulate the use of lands owned by public
service corporations as distinguished from the operations of
such corporations, this power to regulate the usec being still
left to the local governing bodies. The Virginia Supreme
Court has recently adopted this view'® though in so doing

it recognized that it was rejecting the rule followed
page 98 1 in several other jurisdictions.'
It is held that the ordinance in question is in
no way violative of the Virginia Constitution or statutes re-
ferred to.

(b) Is the June 1, 1960 Ordinamce violative
of the Federal Constitution or statutes?

In this connection Southern asserts that the delays in the
Richmond Yard caused by the lack of the proposed facilities
constitute a burden and unreasonable restraint upon inter-
state commerce.

A local regulation to effectuate a legitimate local public
interest is valid even where it affects an operation over which
Congress has control unless (a) the field in which such local
regulation operates is pre-empted by federal action, or (b)
unless such regulation is unduly burdensome on such opera-
tion (here interstate commerce).’® It is not contended that
the field of regulating the use of railroad owned land has
been pre-empted by federal action but it is claimed that the
zoning regulation here involved is unduly burdensome upon
interstate commerce. Because a local regulation wndirecily
affects interstate commerce it does not thereby necessarily
constitute any control over interstate commerce.'® Thus, while

a local regulation having the effect of preventing
page 99 1 the operation of transportation facilities in inter-
state commerce is repugnant to the United States
Constitution and invalid, yet one which does not prevent
the operation of such transportation facilities and which is

16 Richmond v. Southern Railway Co., 203 Va. 220.

17 Cf. Duquesne Light Co. v. Upper St. Clair Township, 105 A. (2
18 Huron Portland Cement Co. v. Detroit, 362 U.S. 440, 4 L. Ed. (2
19 Idem.
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a valid exercise by the municipality of its police power is
not a direct burden upon interstate commerce merely because
it may have the effect of imposing regulation in some degree
upon it.2°

It is held that the ordinance under review is in no way
violative of the Federal Constitution nor of any federal
statute referred to.

IV

Is the Ordinance of June 1, 1960 confisca-
tory in that it includes the property in ques-
tion in a district which does not permit the
only use to which the property is suited and
does such classification of the property
thereby constitute an unreasonable and arbi-
trary ewercise of the City’s police power?

Southern here contends that the property in question, be-
cause of topographical considerations, is unsuited to any use
permitted in zoning classification to which as-
page 100 ] signed and that, therefore, its assignment to such
classification deprives Southern of this property
without proper compensation, is an arbitrary exercise of the
City’s police power in that the zoning of the property resi-
dential bears no relation to the health, welfare and safety of
the public and is, for these reasons, unconstitutional.
While it is true that the general rule is to the effect that
‘‘zoning cannot render private property valueless,’’* yet
any person attacking an ordinance upon this ground has the
burden of proving that the ordinance, if enforced, will pre-
clude the use of the property for any purpose to which it is
reasonably adapted.?®
‘While Southern has proved conclusively, through the witness
Brockenbrough, that the property is not adapted to use for
single-family residence purposes, yet it has failed to show
that it is not adaptable for both public and private park and
recreational purposes. The burden is not upon City to prove
its adaptability as Southern suggests (see footnote to page

20 Cf. Gibbons v. Ogden, (U.S.) 9 Wheat. 1 (holding that a state may not
exclude from its waters a ship operating under a federal license) and Cooley v.
Board of Wardens, (U.S.) 12 How. 299 (up-holding the validity of local pilotage
laws even though such applied to vessels in interstate commerce). See also South-
ern Pacific Ry. v. Arizona, 25 U.S. 761, 779; 89 L. Ed. 1915, 1930.

21 8 McQuillan Municipal Corporations, Sec. 25.45.

22 Idem.



28 Supreme Court of Appeals of Virginia

100-a of Southern’s original brief) but rather upon Southern
to prove the contrary,?® and Southern has failed to bear this
burden. Indeed, City has proven not only that the property
is practically adapted to public park use, but that such use
has been envisioned by the City Planners for more than two
decades. In the absence of evidence that the property is not
adapted to use for a private, non-commercial club area for
boating, fishing, water skiing, ete., the evidence introduced
by City as to the general nature of the surround-
page 101 } ings would compel the Court to find that it was
pecularily adapted to such use.

But even so, the action of Council in adopting the ordinance
must not have been arbitrary, capricious or based upon con-
siderations unrelated to the health, welfare and safety of the
public, or without reasonable consideration for the character
of the district and existing uses thereof.

The decided weight of the evidence is to the effect that the
residential area immediately south of Riverside Drive is
one of the most desirable of any area south of the James
River; that it has been so considered for well over thirty
years; that the proposed use by Southern of the property in
question would definitely depreciate the values of the existing
homes, curtail the enjoyment thereof and create a situation
completely out of harmony with the residential surroundings,
and at the same time deprive the City of one of its principal
areas for park development which it has envisioned utilizing
for this purpose in all of its planning steps beginning with
the adoption of the City’s Master Plan in 1947 down through
the acquisition Ordinance of January 9, 1961 ; that these facts
have been known to the City Planners for over thirty years,
as is reflected by the consistent zoning of this land residential
since 1927, which zoning had the twofold purpose of preserv-
ing one of the City’s best residential areas and at the same
time making possible the development of one of its best, if
not indeed its best, natural park areas.

Finally, the evidence rather conclusively establishes that
not only was the adoption of the ordinance in question not
an arbitrary and capricious® act on the part of Council but
that, on the contrary, the Ordinance of June 1, 1960, as
amended December 12, 1960, the Ordinance of 1927 and that
of 1943, were all directly based upon considerations of public

23 8 McQuillan Municipal Corporations, Sec. 25.45; Board of Supervisors v.
Davis, 200 Va. 316.
24 See West Brothers, etc. v. Alexandria, 169 Va. 271; Board of Supervisors v.
Davis, 200 Va. 316.
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health, welfare and safety, and were not the zon-
page 102 } ing of any specific tract but rather of an entire

district and as such were consistent with and de-
signed to implement an overall plan of City development,
which plan culminated in the Master Plan for the City of
Richmond, such overall plan envisioning the utilization of
the entire tract in question as a scenic parkway.

The evidence further shows, it is felt, that Southern
is not without an interested purchaser. While it is true that
City has made no dollar offer for the property to date, the
Ordinance of January 9, 1961 directed the proper officers of
the City to take the necessary steps for the acquisition of
this property for park purposes. Southern suggests that
this ordinance was but ‘‘window dressing’’ adopted by the
City in an effort to shore up what Southern contends to be
the vulnerable Ordinance of December 12, 1960. This sugges-
tion is inconsistent with the acts of the City as established by
the record, to the effect that City has, since the adoption of the
1946 Master Plan, envisioned the acquisition of this property
for park purposes. Viewing all of the evidence on this point,
it is fairly apparent that the failure of Southern to dispose
of this property up to the present has not been due to the
lack of a purchaser for a use permitted under the zoning
ordinance but rather has been due to the desire on the part
of Southern to develop the property for its own use — but
a use which is prohibited under the ordinance.

Thus it is held that City was justified in its classification
as applied to the entire district involved, exercising as it
did, proper regard for the character and peculiar suitability
of the district and that it has, therefore, met the requirements
of Section 17.12 of the City Charter.

page 103 } CONCLUSION

The powers of a Court in litigation attacking the validity
of an ordinance are circumscribed with limitations well
recognized in this state. A weighing of equities is not in-
volved — nor is the Court at liberty to exercise its ‘‘best
judgment’’ upon the merits as is true in other types of
litigation. On the contrary, a Court cannot substitute its
judgment for that of the legislative body enacting the ordi-
nance.”® Not only is an ordinance under review presumed to
be valid®® but if the reasonableness of the ordinance is fairly

25 Blcénkenship v. Richmond, 188 Va. 97; Board of Supervisors v. Davis, 200
Va. 316.
26 Owurs Properties v. Ley, 198 Va. 848.
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debatable, the ordinance must stand.?” Where, as here, the
attack upon the ordinance is upon the ground that it is uncon-
stitutional, the burden upon the attacking party is even heavi-
er, proof being required not only that the legislative body in
adopting the ordinance has been unreasonable and arbitrary,
but that the reasonableness of the action of the legislative
body is not fairly debatable.?® Southern has failed to carry
this burden.

For the above reasons the Ordinance of June 1, 1960, and
the December 12, 1960 amendment thereto, must be held valid
and the proposed use of the property in question by Southern
prohibited thereunder.

April 1, 1963
ALEX. H. SANDS, JR., Judge
* * * * *

page 105 }
* * * * *

FINAL DECREE

This cause came on to be heard on the motion for declara-
tory judgment, bill of particulars and answer; the pre-trial
admissions; the Court’s view on September 18, 1962, of the
plaintiff’s land involved in this suit, of the plaintiff’s ‘‘South
Richmond’’ and ‘‘Belle Isle’’ yards, and of the neighborhoods
in the vicinity thereof; the exhibits and oral testimony in-
troduced by the parties September 18, 19, 20, 21, 24, 26, 27
and 28, 1962; the transcript of said testimony consisting of
1355 pages; the briefs of counsel, and the oral arguments
heard February 18 and 19, 1963.

Upon mature consideration whereof, for the reasons stated
in the Court’s opinion of April 1, 1963, filed herewith and
made a part of this decree, it is hereby

ORDERED, ADJUDGED and DECREED:

1. That the use proposed to be made by the plaintiff of
the land involved in this suit was and is prohibited under the

terms of the zoning ordinance of the defendant
page 106 } city, both as adopted June 1, 1960, and as amended
December 12, 1960.

2. That said zoning ordinance, as applied to said land, is

valid and enforceable; that it bears a substantial relation

27 Fairfax v. Parker, 186 Va. 675; West Bros. v. Alexandria, supra.
28 West Bros. v. Alexandria, supra.
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to the public health, welfare and safety; that it is not con-
fiscatory, that its application to said land does not violate or
conflict with any provision of the Constitutions or laws of
the United States or of the Commonwealth of Virginia.

3. That the prayer of the motion for declaratory judgment
is denied.

The plaintiff, by its counsel, objected and excepted to all of
the foregoing action of the Court upon the grounds stated
in its motion for declaratory judgment and bill of particulars.

We ask for this:

James A. Eichner
Counsel for defendant City of Richmond

‘Wm. Aldridge Spain

Counsel for defendants Henry A. Maurice,
Jr., John Prussing, et al, individually

and as members of the Forest Hill-Woodland
Heights Citizens Association

I object to this:

Thomas B. Gay
Counsel for plaintiff

Enter April 15 1963
AHS, JR.
* * * * *
page 107 }
* * * * *

Filed May 13, 1963.
Teste:

LUTHER LIBBY, JR., Clerk
NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS

To: Luther Libby, Clerk Law and Equity Court of the City
of Richmond, Richmond, Virginia

The plaintiff, Southern Railway Company, by its attorneys,
hereby gives notice, pursuant to Section 4, Rule 5:1 of the
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Rules of the Supreme Court of Appeals of Virginia, of its
appeal from the final decree entered in this suit on April 15,
1963, in which its prayer for declaratory judgment was denied.

Further, pursuant to such rule, the plaintiff assigns the
following errors:

1. The court erred in decreeing that the City ordinances
adopted June 1, 1960 (No. 60-141-146) and as amended Dec-
ember 12, 1960 (No. 60-326) are valid and enforceable, that
they bear a substantial relation to the public health, welfare
and safety, and that they are not confiscatory as applied to the

land of the plaintiff which is involved in this suit.
page 108 1} 2. The court erred in holding that the plaintiff

had failed to carry the burden of proving that
the proposed extension of the plaintiff’s railroad yards and
storage tracks and appurtenant facilities on to the land which
is the subject of this suit was necessary in order to enable it
to furnish adequate service to the public without delay.

3. The court erred in failing to decree that the zoning
ordinances referred to in paragraph 1 above are invalid
and unconstitutional as applied to the property of the plain-
tiff which is involved in this suit on the ground that such
ordinances include such land in a zoning district which does
not permit of the only use to which the land is suited, and that
therefore such classification of the property constitutes an

unreasonable and arbitrary exercise of the police power by
the City.

SOUTHERN RAILWAY COMPANY

By THOMAS B. GAY
H. MERRILL PASCO
RODERICK D. SINCLAIR
Its Counsel

1003 Electric Building
Richmond, Virginia
* * * * *

page 9 }
* * * * *

Mr. Gay: Your Honor please, Your Honor has heard a good
deal about this case and I am sure is unusually familiar with
it from pretrial phases.

So much depends upon the court’s understanding of the
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nature of this property, what we consider to be its potential
uses or lack of them, that we will want to move the court —
and I understand counsel for the City is agreeable — to
come with us and view it this morning before we start in the
trial. We have arranged to have a suitable conveyance to take

Your Honor up by rail through the property and
page 10 ] an automobile to take you down Riverside Drive

and through such part of the area as City Counsel
or the Intervenors may wish you to observe. I believe, aided
by that view, Your Honor will understand — and I am sure,
realistically and fairly, understand many of the exhibits and
testimony we will offer.

The Court: The court will certainly want to be able to have
aview. Is that agreeable to counsel that that take place before
going into the evidence?

Mr. Eichner: Yes, sir.

Mr. Spain: Certainly, Your Honor.

Note: Off-the-record discussion, following which court was
recessed from 10:20 a.m. to 11:55 a.m., during which court
and counsel viewed the property.

Court was reconvened at 11:55 a.m., at which time the court
heard opening statements of counsel, following which the
taking of testimony proceeded as follows:

page 11 } MORTON G. THALHIMER,
a witness called by and on behalf of the plaintiff,
after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Gay:

Q. Will you please state your name and occupation?

A. My name is Morton (. Thalhimer. I am a real estate
agent and appraiser and real estate consultant.

Q. How long have you been engaged in those occupations
in the City of Richmond, Mr. Thalhimer ?

A. For over forty years.

Q. Will you state your experience and what you consider
to be your qualifications for testifying as an expert witness
in this case on the question of the adaptability of real estate
for particular uses?

A. T have been appraising real estate very actively for the
last thirty years. During that time I have represented the
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City of Richmond, for example, as their real estate expert
in the last annexation proceeding. I have been the ap-

praiser for the City of Richmond on many occa-
page 12 } sions in the acquisition of rights-of-way on prop-

erties needed for City use. I have been employed
by the Commonwealth of Virginia and the federal government
for appraisal work. I am thoroughly familiar with the type
of land needed for various purposes, such as residential, in-
dustrial, business, and so forth.

Q. Do you have a written statement of what might be con-
sidered your professional experience in matters similar to
those involved in this case?

A. Yes, sir, I have a brief statement — what T call a
qualification statement — which I usually attach to appraisals.

* * * * *

page 13 1 ‘“QUALIFICATIONS OF APPRAISERS
“MORTON G. THALHIMER

““Ezperience:

Over thirty-five years’ experience in the management, leas-
ing, and sale of real estate, including residential, commercial,
industrial, and special-type properties.

, Over thlrty years in orginating and servicing mortgage
oans.

Over twenty-five years’ experience as an appraiser and
real estate consultant to insurance companies, banks, cor-
porations, and individuals.

Qualified as an expert in Federal and State Courts in the
State of Virginia.

‘““ Education:

Philadelphia Public Schools
‘Wharton School of the University of Pennsylvania

“Teaching :

Member of the faculty on several occasion for real estate
appraisal courses conducted by the American

page 14 1 Institute of Real Estate Appraisers.
Taught appraisal course at University of Rich-
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mond night school for four years.

““Clientele:

U. S. Government Agencies—such as Army, Navy, Veterans
Administration, etc., State of Virginia—Department of High-
ways, City of Richmond—acted as appraiser in condemnations
in its last annexation proceedings, and in the acquisition of
land for the straightening of the James River.

Atlantic Life Insurance Company

Massachusetts Mutual Life Insurance Company

Liberty Life Insurance Company, and others

State Planters Bank of Commerce and Trusts

First and Merchants National Bank

General Baking Company

Colonial Williamsburg

Richmond Redevelopment and Housing Authority

Local and out-of-city corporations and individuals.

“Membership and Affiliation:
American Institution of Real Estate Apprais-
page 15 1 ers, and former member of its Board of Governors
American Society of Real Estate Counselors,
International Federation of Real Estate Boards, National
Association of Real Estate Boards, Real Estate Board of
Richmond (Past President), Real Estate Management In-
stitute, Virginia Real Estate Association (Past President),
Mortgage Bankers Association’’

Q. (By Mr. Gay) Mr. Thalhimer, this suit involves the
proposed use by Southern Railway Company for storage
yard purposes of two tracts of land, some sixteen acres, lying
between the south bank of the James River and the north
line of the company’s right-of-way, and extending westwardly
about thirty-six hundred feet from a point opposite the end
or approximately opposite the end of Twenty-Sixth Street,
to Forty-Second Street, in South Richmond. Are you familiar
with the property?

A. Yes, sir, I am.

Mr. Gay: We would like to offer in evidence, Your Honor
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please, a copy of the City’s plat which accom-
page 14 1 panied the councilmanic ordinance providing for

condemnation of this property, of which I under-
stand the City Attorney will provide us which an extra copy.
We offer that as Plaintiff’s Exhibit No. 2.

Note: Map entitled ‘‘Plan for Acquisition of property for
municipal purposes between right-of-way of Southern Rail-
way and James River in vicinity of Reedy Creek’’ marked
Plaintiff’s Exhibit No. 2 and filed.

Q. (By Mr. Gay) Mr. Thalhimer, have you at my request
obtained from the City of Richmond copies of its metropolitan
topographical survey, sheets 12 and 13, which shows the
location of the subject property and the adjacent area of
South Richmond?

A. Yes I have.

Mr. Gay: We offer this as Exhibit No. 3, sheets 1 and 2.

Note: Two sheets, Metropolitan Topographic Survey,
marked Plaintiff’s Exhibit No. 3, Sheet No. 1 and Sheet No.
2, and filed.

page 17 } Q. (By Mr. Gay) Mr. Thalhimer, did you ex-
amine the eastern 8.86 acres of this property in
1959 with the view of appraising its value and potential uses?

A. Yes, Idid.

Q. For whom did you make that examination?

A. T made the examination and appraisal for the Virginia
Electric and Power Company.

Q. Have you recently examined the entire sixteen acres
of the tract, including the western 7.43 acres, at the request
of the Southern Railway, with a view of testifying in this
case as to its potential uses?

A. Yes I have.

Q. Had any part of the property been filled and graded
when you examined it in 19592

A. No, sir.

Q. State what you found to be the nature of the property
in 1959 before the filling and grading that was recently done
by the company.

A. The property is extremely low, as shown on this topo-
graphic map on the board in back of me. It is quite swampy
and wet off and on in a majority of the places, other than
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the right-of-way of the tracks. The property was low and
seemed to have very little use for any purpose except for
a railway right-of-way or railroad uses, and for whatever use

it might be in acting as a guide for the water to
page 18 1 go through some of the canals of the power

company further east on the river. There were
many little low, swampy islands to the north of the property
itself that was owned by the power company, which are shown
on this map. I think you can probably see them here (indicat-
ing on map on board), this being the line of the property,
the red line. All of these little enclosed places are small
islands that separate the mainland from the main channel
of the river and there were lots of eddies there. There were
all sorts of indications that high water was quite frequent
and came up on occasions directly to the tracks of the Southern
Railroad — I don’t think necessarily over the tracks, but
covered a great deal of the land that would be north of the
tracks.

Allin all, it appeared to be somewhat of a swampy no-man’s
land.

Q. How did its elevation at that time and at the present
time, generally speaking, compare with the elevation of River-
side Drive and the residential area lying south of it?

A. Well, the topography lines on this map speak very much
for themselves. This is a sixty-foot elevation right here.

* * * * *

page 19 }

* * * * *

I am pointing towards the eastern end of the property. All
of this island in the topographic map runs from sixty to a
high in spots of sixty-eight. Some right in the center is
sixty-six and right up towards the western end there is a
sixty-eight foot mark. Right here along Riverside Drive the
residences show an elevation of, I think, a low of one hundred
and a high of one hundred and twenty. Here is one in the
center where the residences start at one hundred and forty.
That is at Ferncliff Road and Thirty-First Street.

Q. When you use numerals sixty, sixty-six and sixty-eight,
and one hundred and one hundred and forty, you mean so
many feet, do you not?
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A. This topo map indicates the footage above sea level.
The island mostly is sixty feet above sea level and the land
that separates Riverside Drive from the Southern Railway
here, all of this land, slopes from Riverside Drive down and
varies from one hundred and one hundred and forty feet
above sea level. Shall we say the minimum would be about
sixty feet from the bed of Riverside Drive — there might
be one lower spot. I think the lowest spot on Riverside Drive
ié right where the existing road is that goes down to Reedy

reek.

The only entrance I could find from Riverside

page 20 1 Drive to any portion of this property marked in

red was the road that comes into Reedy Creek

and goes as far as you can walk, from there across the rail-

road tracks. Other than that, there is no way I know of of
getting into this property except by the railroad.

Q. What is the nature of the terrain between the southern
‘line of the company’s right-of-way and the northern line of
Riverside Drive?

A. The terrain goes upward quite steeply. When you come
from the Southern Railroad on the south side of its right-
of-way the bank comes down. There isn’t very much level
land. The land slopes very steeply from Riverside Drive on
all of this land in here between Riverside Drive and the
Southern’s right-of-way. There is a steep incline.

Q. Did your investigation of the matter in 1959, and
recently, indicate who owned that property and to what, if
any, use it is put?

A. Well, this part of the property — the eastern part of
the property —

Q. I am not speaking of the property in suit. I am speaking
of the property between the south line of the Southern’s
right-of-way and Riverside Drive.

A. The City of Richmond. It was sort of a mnatural

buffer, the railroad tracks being at the low spot,
page 21 } the elevation of the railroad tracks above sea

level being approximately seventy feet, and from
seventy feet to Riverside Drive, the'strip of land owned by
the City is a buffer strip with trees and normal wild under-
brush and growth of woods or plants or weeds.

Q. You may take your seat. You say from your examina-
tion of the premises, the only access road to it would be down
this road running parallel to Reedy Creek?

A. Yes, sir.
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Q. To the south of the railway’s right-of-way?

A. That is the only one I could find. At the far eastern
end of the property there is a road that apparently goes down
to City property that may have been used for storage or
maybe even dump purposes years ago, but with a gate across
there you can’t get on to the property by that entrance.

Q. Do you think it would be practical or economical to
develop this property for any of the uses contemplated or
permitted by the City ordinance, with only one access to it,
assuming that access was over the right-of-way of the South-
ern Railroad?

A. No, sir, T don’t think it would be practical to use it
for any of the purposes usually stipulated
page 22 1 in a residential area.

Q. If that entrance were confined to a grade
crossing, you think that would have any pertinent bearing on
the usability of the property for any such purposes?

A. Well, T wouldn’t think it could possibly be developed
with a grade crossing over main tracks of any railroad at
grade, but even if you were to assume that that were possible,
and I myself think that would prohibit it — that alone —
from being used, but even assuming that, this property is
very narrow. The western end of the property and right here
in the middle of the property (indicating on map on board)
is only about two hundred and fifty feet wide at the widest
point. I say approximately — at some points it could be two-
sixty or two hundred and sixty-five. At this end it is fifty-
two or fifty-four feet wide, at the eastern tip. If one wanted
to develop it for any type of residential purposes, and assum-
ing they went to the north side of the Southern right-of-way,
you can hardly conceive of wanting to develop residential
properties that would back up exclusively to a railroad right-
of-way. To develop the property on Riverside Drive, it would
have to sit back for a front yard. The zoning ordinance
would insist on a front and rear yard, and the normal way

would be to front on the river with a front or rear
page 23 ] vyard facing the railroad, and then the question,
how would you get to the property?

If you assume that people would buy residential property
or use any of these residential properties, crossing a railroad
at grade, then you would have to leave at least a sixty-foot
road all along here in order that when one got across the
railroad track they could get to their respective properties,
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or get to whatever use was permissible in this Residential 3
and 4.

Q. When you say ‘‘all along here’’ you mean a sixty-foot
roadway along the southern line of the property from its
western to its eastern end?

A. That’s right. Thirty-five or thirty-six hundred feet
from this end to this end. If it were going to be used for
residential property, you certainly couldn’t use this narrow
fifty-two foot strip. You couldn’t comply with any zoning
ordinance to build a house. To stretch your imagination I
would guess there would be twenty to twenty-five lots for
residential houses facing the river with a sixty-foot road in
back of those houses running parallel to the Southern Rail-
road tracks.

On the other hand, if the island were tremendously big and
you didn’t have many questions, such as fill and so on, the
normal approach and the only approach I would think for

the purposes allowed under the zoning ordinance
page 24 } that would be practical, would be a bridge crossing

over these tracks. If you undertook to do that
you would have to have ramps going down to get to the
property and because of the height at which you would go
across the railroad tracks, these ramps would probably have
to be — I am not an engineer but my guess would be they
would have to be three hundred feet long, and that would
further encroach upon the available land for use, and if you
cross the railroad by any type of overpass, there would ac-
tually be very little usable land left. The cost involved in
making that land usable for any purpose, because of the fill
alone, would be tremendous.

Q. Take your seat, Mr. Thalhimer. Are you sufficiently
familiar with the ordinances and requirements of the City to
be able to say whether or not permission, if the property
otherwise permitted such a construction, to build residences
down there would be granted unless it was so developed as
to enable the City to provide police and fire protection?

* * * * *

page 25 1

* * * * *

A. From my experience with the Department of Public
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Works and the Building Inspector’s Office, you could not
get a permit for the development of this property for the
purpose allowable under the ordinance, unless there were
ample, adequate provision for entrances by the police and
fire department, which includes their automobiles and fire
apparatus, and you would not be able to get a permit from
the Building Inspector’s Office to erect a house unless there
were land which had adequate foundation on it to build the
house or improvements, any type of improvements.

Q. What is your opinion regarding the necessity of filling
of the property?

A. It would be impossible to contemplate use of the prop-
erty for any of these purposes unless it were filled above
the high water mark, unless it were no longer subject to the
overflow it is now subject to.

Q. How about the question of sewers? Did you make any
investigation of that at the time you examined the property

in 1959 when it wasn’t filled?
page 26 } A. Yes, sir. It was very doubtful that we could

get sewerage. As you know, the sewer pipe that
is shown at Reedy Creek empties raw sewage into the James
River which, again, is very objecionable for its use. The
City officials would not say we could get sewerage or that
we could not get sewerage. It would depend on the construc-
tion, and how much load the sewer line was carrying, and
whether or not the fill would be sufficient to give a fall to
the sewage, and if the fill was not sufficient to give an ade-
quate fall to the sewage, as I understand, what a developer
would have to do, they would have to pump the sewage into
the line.

Q. Mr. Thalhimer, I show you three colored pictures, Kodak
pictures, which I will ask you to state whether you had
taken during the process of your recent inspection of the
property at the instance of the Southern Railway and whether
they reflect to your knowledge truly the conditions they pur-
port to portray?

A. Yes, sir, I had these pictures taken and they do portray
the conditions.

Mr. Gay: We offer these pictures in evidence, Your Honor

please.
Mr. Hichner: Has the date been stated?
Mr. Gay: I will ask that in a minute.
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page 27 } Note: Three color photographs marked Plain-
tiff’s Exhibits Nos. 4, 5 and 6 and filed.

Q. (By Mr. Gay) when were these pictures taken, Mr.
Thalhimer ?

A. To the best of my knowledge and recollection, they
were taken the latter part of July 1962 — sometime in July
of 1962. 1 can ascertain the exact date for you, but that is
the nearest I can remember.

Mr. Gay: I think that is sufficient.
Mr. Eichner: That is close enough.

Q. (By Mr. Gay) Mr. Thalhimer, I hand you these three
exhibits, Nos. 4, 5 and 6, and ask you to state to the court
briefly what they purport to show in relation to the property
in question.

A. This one —

Q. Identify it by number.

A. No. 4, being the lowest number here, shows the Southern
Railroad tracks looking east, and it shows the fill that the
Southern Railroad put into the land.

Q. What does it show on the righthand side of the pie-

ture?
page 28 } A. On the righthand side of the picture it shows
the steep hill, being the property that belongs to
the City of Richmond and going up from the right-of-way
towards Riverside Drive.

Q. Is that typical of the timber and other foliage you
mentioned a while ago in your testimony?

A. Yes, sir, I think this is more or less the character of it
all. Probably when you get very, very far down towards the
eastern end of it where the City had this gate it would be a
little bit more cleared land, but past that spot going west-
ward this is very typical.

Q. What have you to say about Exhibit 5?

A. Exhibit 5 is another picture of the track looking also in
an easterly direction and shows the trees along the south
side of the railroad track or north side of the City property,
and shows some of the growth on the island where it had not
been cleared away. The Southern had done some clearing
along the line of the fill, as you see on No. 6, but all three
of the pictures show the heavy growth all up and down along
the right-of-way.
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Q. All right. Mr. Thalhimer, are you familiar with the
Provisions of Article V of the City Zoning Ordinance as
amended in May of 1961, setting forth the regulations govern-

ing the use of buildings and premises in R-3 and
page 29 } R-4, single family dwelling districts of the City?
A. Yes, sir. ‘

Q. In view of the conditions which you have described in
your testimony, will you state whether or not in your opinion
it is economically feasible to make use of this property for
any of the purposes for which it is zoned, R-3 and R-4
residential ?

A. It is my opinion that it is neither economically feasible
nor practical to use this property for the purposes so specified.

CROSS EXAMINATION

By Mr. Eichner:

Q. Mr. Thalhimer, on what dates did you examine the
property?

A. I would have to go back to my file and give you the
exact dates.

Q. Just give the approximate dates. In what months did

you examine it?
page 30 } A. T examined it, I am sure, recently in March
of this year, approximately in March, middle of

March or early April, and then again later I examined it
again and rode all over the property on the same truck I
imagine you rode on. Then I waited until July of this year
when I walked on much of the property — walked down and
looked at parts of the property. I cannot say I have walked
over every square foot of the property, but I walked the
eastern, central and western parts of it.

Q. You stated earlier, I believe, you examined the property
in 1959%

A. Yes I did.

Q. What kind of examination did you make at that time?

A. At that time I was looking at the portion of the property
on the eastern portion belonging to the Virginia Electric and
Power Company, and I relied on my own transportation. I
went down the Reedy Creek Road and looked at the property
from the western end pretty far down towards the eastern
end.

Q. Did you take pictures on any occasion other than July
of this year?
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A. The 1959 appraisal was made in cooperation jointly

with Mr. John Bagby, and our appraisal sub-

page 31 } mitted to the power company had pictures, I
believe, that were taken by Mr. Bagby.

Q. Do you recall what month of 1959 that was?

A. Yes, I think so. I have it here in my papers. The ap-
praisal itself is dated November 30, 1959, and I think we
probably looked at the property in October, but I would like
to correct the statement I just made. I think I made a wrong
statement. I did not take any pictures in 1959 and I have my
file copy of the appraisal in my hand and it has no pictures
attached to it. I am not sure whether any pictures were taken
in 1959, but Mr. Bagby can tell you.

Q. You did not take any pictures on your visit in March
or April of 1962¢

A. No. These are the only pictures, the only date I took
any pictures. I didn’t actually take the pictures, but I super-
vised one of the young men in my office who took them.

Q. You mentioned foliage on the trees in one of those ex-
hibits. What kind of trees are those?

A. I think there are some evergreen trees there — probably
some maples and poplars. I didn’t examine the trees for
their value as wood or anything, but it was quite a heavy
growth of trees.

page 32 } Mr. Gay: Mr. Eichner, I overlooked asking Mr.
Thalhimer one phase of this matter that is very
important to us, and if I may interrupt your eross-examina-
tion I would like to ask him a few more questions.
Mr. Eichner: Very well.

DIRECT EXAMINATION (Continued)

By Mr. Gay:

Q. Mr. Thalhimer, have you in the last few days, at my
request, had prepared any sketches that would show the
relative distance of houses in the Riverside Drive area from
the Southern Railway’s right-of-way and there respective ele-
vations above its tracks?

A. Yes, sir, I have.

Q. Will you make them available to yourself? I want to
examine you about that.

A. All right, sir.

Q. State just what you did and what your studies in that
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respect show with respect to the relative eleva-
page 33 1 tion of some of the houses along Riverside Drive

in distance and in elevation from the Company’s
tracks?

A. T took the track level, the level of the track, and under-
took in my own fashion to make a cross section, and on this
little plat are shown in profile, if you wish to look at it.

Q. State what the first one is.

A. The level of the track is taken as zero and this line shows
the distance of the houses on Twenty-Sixth to Twenty-Seventh
Street from the Southern Railroad right-of-way going south,
and in this particular case the house is four hundred and
fifty feet south of the railroad track.

Q. When you say ‘‘going south’” —?

A. Going from the railroad track in a southerly direction,
the railroad track being the north line and the house being
the south line.

Q. And the distance is what?

A. In this particular location, four hundred and fifty feet.

Q. The elevation?

A. The elevation is shown on this line, and the elevation
is fifty-five feet above the elevation of the railroad track.
In other words, the distance from the front of the house on

its ground level is four hundred and fifty feet
page 34 1 south of the track, and the house rests on its
foundation at fifty-five feet above the track.
By Mr. Eichner:

Q. May I ask how you made these measurements?

A. T took them off the topo map. I am using the City’s
topo map, and using a scale and ruler, and these figures are
based entirely on that map — there was no survey.

Q. With reference to the elevation and also the horizontal
distances?

A. Yes, sir. I used the elevation lines and these distances.
These distances are minimized because I used the straight
line, and the hypotenuse of the triangle would actually be
longer. I took it on this angle (indicating on sketch).

By Mr. Gay:

Q. You treated the distance figure as on the same level. Is
that right?

A. That’s right.

Mr. Gay: We would like to file this sketch.
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page 35 } The Witness: These are the only ones I have
and I don’t have copies.

Mr. Gay: We will make copies.

Mr. Eichner: Could we have the houses identified by street
number? I will have to object unless it is identified a little
better.

Mr. Gay: The witness has identified the exhibit as being
related to the house on Hillerest Road at the intersection of
Twenty-Sixth Street — I believe he said between Twenty-
Sixth and Twenty-Seventh Streets.

Q. (By Mr. Gay) Can you identify it on the plat, Mr.
Thalhimer, as to what the house is referred to in this exhibit?

A. Bach of these is numbered, started at one on my map,
which I will be very pleased to copy for you, and as we go
to the other maps we will see the numbers — two is here and
three and four. I have drawn a line on these maps from the
railroad to the house, and they are all identified as to these
streets.

Mr. Gay: I would like to say for the record that the witness’
statements just made are in reference to copies of
page 36 ] the topographic map filed as Exhibit 3 on which he
has superimposed certain colored markings and
lines indicating the locations of the houses referred to in the
exhibit and others of like nature which I am about to in-
troduce, and counsel can correlate them by using this plat.
We will introduce this evidence with the understanding we
will make a copy and withdraw it, with the court’s permission.
The Witness: I would like to say there are some other mark-
ings on this map that have nothing to do with any testimony
up to now — some of my own notes. I would rather have a
map made, a copy of this — but I have no objection.

Mr. Gay: We will make a copy of so much of the map as
relates the exhibits you are now introducing to the topographic
matter shown on it.

The Court: Is that agreeable?

Mr. Eichner: Yes, sir. Later on I will ask Mr. Thalhimer
to connect each one with a street number by means of another

map. Otherwise, I think they are most unintel-
page 37 ] ligible, with all due respects.
The Court: He is offering this map to be a key
to the chart he is going to introduce? Is that correct?
Mr. Gay: That’s right, and each of the individual sheets
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showing distances and elevations are related numerically to
a particular house on a particular street, whether it be two
orltwo thousand it doesn’t show — but they are related numeri-
cally.

The Court: As long as it is connected with the map —

Mr. Gay: It is shown by a line from the right-of-way to the
house.

The Court: All right.

Mr. Gay: I will supply the record with the map.

The Witness: I would like to say I had no way to get these
numbers without going over there. What I have prepared
here is entirely from the City’s topographic map. It would
be no trouble for me to go there and identify each of these

houses and put it on the map, but I had no way
page 38 1 when I was doing this to know the exact number

of houses. This information I am now giving you
is made entirely from this map, hoping it would give a visual
picture of the conditions that exist and assuming the City’s
topographic map is reasonably accurate.

The Court: There is no need for the house designations as
I%ng as the map is filed and the number is keyed in with the
chart.

Mr. Eichner: We can connect them up later.

Mr. Gay: We will supply duplicates of so much of these
topographic maps as supports the witness’ testimony on these
individual sheets.

Q. (By Mr. Gay) Will you proceed with your testimony
in connection with any other information you have developed
similar to that about which you just testified?

A. Your Honor, you will notice in the lefthand corner at
the top there is a little red number. These plats are numbered
one to eight. Plat No. 2 is the northwest corner of Twenty-
Eighth Street and Riverside Drive.

Q. Does the numeral in the upper lefthand corner of that
plat to which you have just referred correspond to a numeral

on the map from which it is prepared?
page 39 1} A. Yes, sir, exactly. I am now testifying to No.
2, which is the Twenty-Eighth Street property. At
that point the residence is about three hundred ten feet south
of the track and forty feet above it.

On No. 3, which is the northwest corner of Twenty-Ninth
Street, the residence is fifty-four feet above the rack and two
hundred thirty feet south of it.



48 Supreme Court of Appeals of Virginia
Morton G. Thalhimer

At the corner of Thirtieth Street, my No. 4, the house is
sixty feet above the track and three hundred sixty feet south
of it.

Q. What is the location?

A. That location is the northeast corner of Thirtieth Street
and Riverside Drive.

No. 5 is the northwest corner of Hillerest Road and River-
side Drive. At that point, it is two hundred eighty feet south
and about thirty-six feet above.

No. 6 is the northeast corner of Forty-Second Street and
Riverside Drive. That house is eighty-six feet above the tracks
and four hundred fifty feet south.

No. 7 is the northwest corner of Forty-Second Street and
Riverside Drive. At that point the house is eighty-two feet
above the tracks and about five hundred ninety feet south.

No. 8, the last one I have, is the house on River-
page 40 } side Drive near Forty-Fourth Street. That house
is ninety-four feet above the track, and sits back

eight hundred ninety feet.

Mr. Gay: We offer those pencil sketches showing the re-
spective distances and elevations from which the witness has
just testified. You might combine them all as one exhibit.

Note: Hight sheets, stapled together, marked Plaintiff’s Ex-
hibit No. 7, Sheet 1, and filed.

Mr. Gay: That’s all about that matter, Your Honor, Thank
you.

CROSS EXAMINATION (Continued)

By Mr. Eichner:
Q. Mr. Thalhimer, how many houses are there between
Twenty-Sixth and Forty-Second Street on Riverside Drive?
A. T made no attempt to count them.
page 41 1} Q. And this is only a partial sampling of the
houses there — this Kixhibit 7?

A. Yes, sir.

Q. Do you know whether or not there are any vacant lots
fronting on Riverside Drive between Twenty-Sixth and Forty-
Second Streets?

A. A very few, maybe. I did not make a careful survey of
the houses, but I think some of the houses have larger lots on
either side, but the vacant land is nearer the eastern end of the
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property — Nineteenth, Twentieth and Twenty-First Streets.

Q. Do you think those vacant lots in that area are reason-
ably suited for single family dwellings?

A. In this general area?

Q. On Riverside Drive between Twenty-Sixth and Forty-
Second?

A. Yes, I do.

Q. Do you think those vacant lots in that area would be
more or less suited for single family dwellings if a railroad
marshalling yard were constructed on the property in ques-
tion?

Mr. Gay: May I interrupt counsel to clarify terminology?
We don’t know what is meant by a marshalling
page 42 1 yard and if he wants to identify the operations
that would be involved on this property, I sug-
gest he use the proper terminology so we will know what he
means.
The Court: Suppose you amplify your description of mar-
shalling yard.

Q. (By Mr. Eichner) Mr. Thalhimer, are you familiar with
the B%le Isle Yard of Southern Railway Company?

A. Yes.

Q. If on the property in question, in red up there on the
map, an eleven-track railroad yard were constructed for the
switching of trains, without any limitation as to the hours
of use, do you think it would make the vacant lands fronting
on Riverside Drive between Twenty-Sixth and Forty-Second
more or less suitable for dwellings?

Mr. Gay: Just a minute. Your Honor please, I understood
from your opinion on that question that evidence would be
admitted to show the general effect on the property resulting
from the use of the subject property for yard purposes in
determing the reasonableness of the City’s councilmanic action
in zoning this property residential. By that I mean I con-

strued your opinion as weighing the relevant
page 43 1 interests of the two property owners, one against

the other, and for that purpose evidence would be
admitted to show the reasonableness or unreasonableness of
the action of City Council as to the effect of the yards on the
adjacent property.

We wish to note an exception to Your Honor’s ruling in
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that respect, as the order entered today indicates, and I also
want to make the point that assuming its admissibility for
that limited purpose, the plaintiff renews its objection as to
the admissibility of this evidence in the sense that it can in
no way be relied upon to justify the action by the Council
which would impair or prevent the Southern Railway from
performing its duty in engaging in interstate commerce as
it does, and in ‘that constitutional sense we don’t think the
evidence is admissible, and we do not understand that Your
Honor has passed on its admissibility for that purpose.
The Court: That is correct, Mr. Gay. It was my thought
it would be admitted for the limited purpose you
page 44 1 have indicated, bearing on the reasonableness of
the action of the Council in passing this ordinance.
I thought that counsel for the plaintiff had admitted for that
limited purpose it was admissible, but regardless of that, I
have said it would be admitted for that purpose only.
Mr. Gay: I just wanted to keep the record straight.
Mr. Eichner: Read the question.

Note: The last question was read by the reporter.

A. That is a very difficult question to conscientiously answer,
but I will do my very best if you will be patient with me.

The railroad is already there. There is hardly any place
in Richmond you don’t hear some noises from railroads.
The increasing noises from truck traffic and automobile traf-

fie —

Mr. Eichner: Your Honor please, I don’t think the witness
is being responsive.
The Court: Yes I think so. I think the witness has indicated
in the preface to his answer he is going to have to
page 45 ] give some explanation. If you can answer cate-
gorically and then explain you might do so, but
if it is necessary for you to make this explanation you may
do that. Go ahead.

A. (Continuing) I assure you I would like to use as few
words as possible.

I am trying to say as traffic increases in all parts of the
City, there are people who like to get away from traffic and
get into more quite places, and those types of people would
not be attracted to Riverside Drive even now with the rail-
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road track below them. If there are one or two or three more
railroad tracks put below, I think it would enlarge the number
of people who would prefer not being that close to a railroad.
On the other hand, I think it is very significant on Riverside
Drive there is a brand new thirty-five family apartment
house at the eastern end, practically overlooking the existing
railroad storage yard and the Coast Line yard. There is
another one — I would like to show you (indicating on map) —
a fifteen-story one that is being built, which is evidence there
are many people who do not object to yards or noises of the
kind generally. There is a question in my mind as to whether
that is one percent or half of one percent or twenty percent,
and the reason there is this question in my mind, in trying

to answer your question conscientiously, is be-
page 46 1 cause of the height of Riverside Drive, the distance

back from the present and future tracks, and this
large amount of land that the City now owns that would act as
a buffer both from noise and sight.

This would be very much more likely to affect the usability
of this land if it were level. If the marshalling yards, as you
refer to them, were all on the same level with the houses,
I would say there would be a considerably greater possibility
of damage, but because of all the circumstances surrounding
this land, I can only say it is my carefully considered opinion
that it could narrow the market for potential buyers. I don’t
think it would destroy the market, but it would take a small
percentage of the potential buyers who would not want to
be that close to a railroad track. But there again, I don’t think
those buyers would be interested anyway because nobody can
guarantee how many trains will be running up and down the
existing tracks twenty-four hours a day, and I am not able
to volunteer that information.

Q. (By the Court) Is this new apartment building in proc-
ess, is that the one just to the west of the one already com-
pleted ?

A. No, sir, there is one to the west that is almost completed.
May I show you on this picture?

page 47 1} The Court: I was just trying to establish the
location in my own mind.

Q. The two apartment houses you referred to, Mr. Thal-
himer, are at what streets? Can you show them on the map?
A. Yes, sir, there is a thirty-nine family apartment house
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located at the corner of Twenty-Second Street. That one is
completed and practically entirely occupied. I think there are
three vacant apartments.

Mr. Gay: May I interrupt the witness and have it under-
stood that when we proffer a duplicate of these topographic
maps showing the relation of these various sites he has testi-
fied about, of which there are photographs in evidence, we can
show the location of these two apartment houses on it in color.
Is that agreeable?

Mr. Eichner: I think so.

The Court: That should be sufficient.

Mr. Spain: I would like him to point them out on the map

on the board.
page 48 } The Witness: I will do the best I can.

Q. (By Mr. Eichner) If you know the street, please point
them out, Mr. Thalhimer?

A. The one in existence that is now being occupied is at
the corner of Twenty-Second Street (indicating on map). The
one under construction is between Twenty-Fourth and Twenty-
Third Street. The one that is being proposed to be built, and
I will show you a picture of that, the fifteen-story building
that will have 219 apartments, will be located between Nine-
teenth Street and Twenty-First Sreet, and those three loca-
tions are shown in green on my work map, with the distances
that we referred to in this previous exhibit.

Q. Are you the agent for any of those apartment houses?

A. We are not agents for the two in existence, the one com-
pleted and the one under construction. We are agents for the
one that is now being processed.

Q. Do developers of apartment houses check the zoning
ordinances before they go ahead with their plans to construct
them —

Mr. Gay: I think I might object to that question.

Q. (Continuing)— or do they rely on provisions
page 49 1 of zoning ordinance as to nearby property?

A. In this development and in all developments
that I know of, the developing of apartment houses, there
is considerable expense involved in engineers’ and architects’
fees. Marcellus Wright & Sons are architects for this project
and they have submitted their tentative plans. To the best of
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my knowledge, they were the ones that carried the ball with
the zoning of the property, to see that the land is properly
zoned, and I have been informed by them — I have not per-
sonally checked — but I have been informed this is in full
compliance with all the City requirements.

Q. I think you misunderstood my question. In choosing a
site for apartment houses, is any consideration given to the
protection given by the zoning of surrounding properties?

A. I would say that was one of the factors, yes.

Q. You stated you thought the Riverside Drive property,
about which I asked my question, a marshalling yard or
switching yard, shall we say, on the same grade would be
highly objectionable. Is that what you said?

A. T said more objectionable. I was trying to say it would
create more noise and obstruct the view and therefore I would

say if there were any objections there would be
page 50 1] more objections to one on the level than one
below.

Q. It is just a quantitative matter — is that correct?

A. T would say so, provided the quantitative is not foolish,
like two or three feet. When you are talking about twenty-five
feet, that’s one thing — five feet is another and fifty feet
is still better.

Q. And it is also quantitative insofar as the size of the
railroad yard is concerned, is it not?

A. T would think that would have a bearing, yes.

Q. You said if one or two or three tracks were put below,
a large number of people would prefer not to be that close?

A. Something like that.

Q. And if eleven tracks were there, it would still further
enlarge the number of people who would not want to be that
close, would it not?

A. I would think there would be a formula. There would
have to be tracks and noise and all the factors. Just simply
tracks would not necessarily in themselves be controlling.
It is a very complicated question to give an opinion on. Judg-
ing by yards I have seen in other sections, it is something

like you are either willing to live on a street that
page 51 1 fronts to the marshalling yard or on a street

where there is a terrific rush of traffic, and you
don’t measure whether there are fifty or five hundred cars.
There are people who don’t object to it, as evidenced by the
fact that some of the very fine homes in Windsor Farms are
along Riverside Drive on the north side of the river, built
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* * * * *

A. In my considered opinion, trying to save as many words
as I can for the sake of time, market value is the value
that a piece of property will bring in the open
page 55 ] market when both buyer and seller are fully
aware of all the facts and conditions surrounding
the individual piece of property. It is my opinion
that any vacant property, in answer to your question, that
is now located there could conceivably have a smaller per-
centage, or a percentage of fewer buyers, but to a buyer who
wanted to live there, the actual fee market value of the land
would be approximately the same. I tried to say in my first
answer that it could conceivably limit the number of people
who would want to live there, but it would not lower the
intrinisic value of the property to anybody that would want
the property. It could lessen the potential number of prospects
for the property.

Q. (By Mr. Eichner) Leaving aside market value for the
moment, do you think it would be a fair statement it would
be less suitable for residential development ?

A. No, I don’t agree with that. It is still suitable. It still
has all the open land in front of it. It is one of the few places
in this whole City that has the wide expanse in front of
Riverside Drive in which reasonably nothing could be built
that would obstruct the view or light or air, because obviously,
even the land with the sixty-foot topography level that is
encompassed in the property under consideration, the zon-
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