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VIRGINIA, IN THE CIRCUIT . COURT OF PULASKI COUNTY 1 

BRICE JOHNSTON, JR., et als., ) 
) 
) 
) 

v. ) BILL OF COMPLAINT 
) 
) 
) 

ROBER'l MIDDLETON, et alst ) 

'1'0 THE HONORABLE WM. R. ARTHUR, JUDGE OF SAID COURT 1 

Your complainants would respectfully show unto 

this honorable Court as follows, to-wit&. 

I 

Your complainants are the owners of real estate 

consisting of six (6) tracts of land, which real estate 

is as follows: 

(a) A certain·parcel or ~ract of land containing 

ninety-eight (98) acres, more cr less, si~uated in 

Pulaski County, V1rg1ni~,, one (l) mile south of Max 

Creek in Pulaski County, Virginia, known as the 

••Irish Cabin Land", which was conveyed to Brice c. 

Johnson, Jr. and M. Teresa Stafford Johnston by 

Noah J. Simpkins and Dora v. Hilton Simpkins by 

General Warranty deed dated August 22, 1964, Which 

deed is recorded in the Clerk's Office of the. 

Circuit Court of Pulaski County, Virginia, in Deed 

Book 219, Page 582. 
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(b) A certain group of tracts or pan:els of laneS 

containing in the aggregate some one hUnd~d forty 

(140) acres, lltOre or leas, si~uet.ed nolth and aout.h 

of State Route 692 in Pulaski County, Vil'gi.nia., which 

was conveyed to Brice c. Jolmst.oa, ilr. and 11. 'teresa 

Stafford Johnston by Myrtle T •. White by General 

Warranty deed dated Decembel' 1, 1967, Which deed is 

recorded in said Clerk's Office in Deed Book 243, 

~'••· 335. 

(c) A certain tract or parcel of land containing 

eight (8) acres, more or lese; situat8d south of State 

Route 692 in Pulaald County, Virginia, which vas 

conveyed to the said Brice c. Johnston, Jr. and M. 

'teresa Stafford Johnston by Buleee D1IIMa L.avfJOft 

and Helen Henley Lawson by General Warranty deed 

dated April 18, 1969, which deed ia recorded in said 

Clerk's Office in Deed Book 252, Page 586. 

All of Vbicb reel estate is located :ln the 

Hiwassee Magisterial District of Pulaski County, 

Virginia, and copies of tbe .. aforementioned deeds 

are attache4 beret.o as Complainants • Bxhibi ts A, B 

and c, to wbich exlaibics reference 1e hereby made 

for a aore particular deacripeion of the landa 

therein conveyed. 
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II. 

Your complainants would further show unto the 

Court that the respondents, Robert Middleton and 

Fred Cook, in December, 1972, were the owners of a 

tract of land adjacent to the aforesaid lands of 

your complainants; and, 

III 

Your complainants would show unto the Court 

that on or about the latter part of December, 1972, 

your complainants were informed that respondents 

Robert Middleton and Fred Cook had allegedly 

employed respondents Harry Strickler and Horace 

Strickler, T/A Strickler Brothers, to construct a 

road in, over and through the aforesaid lands of 

your complainants for the purpose of establishing 

a road or way of egress and egress over the lands 

of your complainants to the lands of said 

respondents, Robert Middleton and Fred Cook; 

Whereupon your complainants placed all the said 

respondents on notice that the said respondents 

had no right, title, easement, right of way or 

any interest in said lands to cause to be done 

such tcespatory construction and placed said 

-3-



respondents on notiae that irreparable h~r.m was being 

inflicted upon your complainants• lands by such 

trespatory construction, an~. 

IV. 

That not wi~atanding your complainants placing 

"Posted" signs and having placed respondents, Robert 

Middleton, Fred Cook and Horace Strickler and Harry 

Strickler, T/A S~rickler Brothers, on notice of their 

wrongs and injury i:o your complainants • · property and 

your complainants having performed other acts 

inconsistent with and in complete denial of 

respondents• righ~a~o so trespass, the respondents 

did, nevertheless, without right, title, easement, 

right of way or ini:erest therein, continue to and 

repeatedly trespass, damage and irreparably bam 

your ~lainants free-hold interest in their said 

lands1 and, in spite of having been notified to cease 

and desist their treapatory activities, your 

respon4eats repeatedly and continuously trespassed 

in, over .rmd through your complainants' lands in 

complete derogation of your complainants• rights 

as freeholders; and, 

-4-



v 

¥our complainants would show that respondents 

Robert Middleton and Fred Cook informed your 

complainants that the said Robert Middleton and 

Fred Cook were possessed of a right of way across 

your complainants land and that they~ the said 

respondents~ would show proof of this right of way 

to your complainants. However, as of the date of 

the institution of this suit~ the said respondents 

have failed to produce any evidence of their alleged 

right of way; and, 

VI. 

That aa a direct result, your complainants have 

suffered and continue to suffer repeated trespass by 

the respondents and/or their agents, invitees, servants 

and licensees, as well as loss of plant life, trees 

and disruption of the aesthetic value of their lands 

in that the excavation by respondents, Horace 

Strickler and Harry Strickler, T/A StriCkler Brothers, 

has scarred the said lands of your complainants, and 

that the respondents have refused to desist from their 

tespatory acts, damages and wrongful conversion and 

use of your complainants' real estate. 
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WBRUOU, your complainants pray that an injunction 

be ieaued against ~he respondents frarn further treapatory 

acts aDd uae of your complainants• propertyr tbat all 

the proper orders and decrees be ent.ered that will 

enjoin them from further damaqe 8DC1 illj\UY to your 

complainants freehold interest in said real eeteter 

and that an issue out of chancery be ordered and 

decreecl to fix and detennine the damages and injuries 

which your complainants have sustained as herein 

alleged, and that said isaue out of chancery fix and 

ascertain a sum of money as punitive and exemplary 

demagea not to exceed the sum of Fifty Thousand 

($50,000.00) Dollars for the willful and wanton 

disregard of your complainants• righ~a as fraebolderaJ 

said issue to fix and determine a sum of money not 

to exceed Fifty ThOusand ($50,000.00) Dollars as 

damages and to return said lands of your complainants 

to its pristine condition. 

And in duty bound, your complainants will ever 

pray, etc ••••• 

BRICE c. JOIIIIS'ION, JR. 
M. TBRBSA STAn'ORD JOHNSTOH 

BY. a/ !fillip a. L. Cqft,Jr. 

a/ William a. L. Craft, Jr. 

Craft & McGhee, p.q. 
Attor.neys a~ Law 
Chr::l.atliansburg, Virginia 

_,_ ~ ~;· 



VIRGINIA: IN THE CIRCUIT COURT OF PULASK% COUNTY: 

BRICE JOHNSTON, JR., et als, ) 
) 
) 
) 

v. ) 
) 
) 
) 

ROBERT MIDDLETON, et als ) 

ANSWER 

TO: THE HONORABLE R. WILLIAM ARTHUR, JUDGE OF SAID 
COURT 

Comes now, Robert Middleton and Fred Cook, by 

Counsel, and for Answer to a Bill of Complaint filed 

against them, answers and says: 

I. 

That they neieher admit or deny the allegations 

contained in Paragraph I and calls for strict proof 

of the same. 

II. 

That they deny the allegations contained in 

Paragraphs III, IV, v, VI, and deny that they have 

in any manner damaged the property of the 

Complainants. 

III. 

Your respondents allege that they have,either 

by deed or by usage, a right of way and easement 

over the lands of the complainants to reach the 

lands owned by the respondents. 
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WHEREFORE, your respondents pray that the relief 

sought by the Complainants be denied, or, that this 

Court will appoint a Commissioner to determine the 

respective rights of the parties hereto. 

s/ A. Dow owens 
A. Dow OWens 
Attorney at Law 
33-3rd Street 
Pulaski, Virginia 

Respectfully submitted, 

ROBERT MIDDLJ:."'l'ON 
and 
FRED COOK 

By a/ A. Dow OWens 
Of Counsel 

Counsel for Robert Middleton 
and Fred Cook 

I, A. Dow Owens, do hereby certify that on this 

the day of June, 1973, I mailed a true copy of 

the foregoing Answer to Mr. William R. L. Craft, Jr.; 

craft & McGhee, Attorneys at Law, Christiansburg, 

Virginia. 

s/ A. Dow owens 
A. Dow OWens 

-8-

.. •·:. 



VIRGINIA1 IN TIIE CIRCUIT COURT OF PU~\SKI COUNTY: 

BRICE JOHNS~ON, JR., ET AL 

v. 

ROBERT ~DDLETON, ET ALS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DECREE 

This cause came again this day to be heard on 

the bill of complaint; the answer and responsive 

pleadings; and the orders and decrees heretofore 

entered herein; and was argued by counsel. 

Upqn consideration of all of which, it is 

JWJUDGED, ORDERED and DECREED that this cause be, 

and it hereby is, referred to EUGENE L. NUCKOLS, 

a Commissioner in Chancery, who is hereby appointed 

for the purpose, who is hereby directed to make, 

state and report to this Court an account showing 

as follows: 

1. The interest in real estate owned by the 

complainants and respondents as alleged in said 

bill of complaint and responsive pleadings. 
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2. What easements and rights of way exist in 

favor of the respondents in, over and across the 

lands of the cornplainantsi and the source thereof. 

3. What, if any, trespass or road construction 

was made in, over and across the said lands of the 

complainants by the respondents •. 

4. Any other matters decreed pertinent to this 

cause. 

And said commissioner is directed to report to 

this Court his action taken pursuant to this decree • . :., : 

We ask for this Decree. 

s/ w. R. L. Craft, Jr. 
Counsel for Complainants 

s/ A. Dow ONens 
Counsel for Respondents 

Enter this Decree on this 

the 11th day of December, 

1973. 

s/ R. William Arthur 
Judge 

-10-
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VIRGINIA: IN THE CIRCUrl' COURT OF PUlASKI COUNTY: 

BRICE JOHNSTON, JR. 
AND 

. . 
M. TERESA S. JOHNSTON, his wife 

v. 

ROBERT MIDDLETON 
King, North Carolina 

AND 

FREO COOK 
King, North Carolina 

AND 

HORACE STRICKLER 
HARRY STRICKLER 
T/A STRICKLER BROTHERS 
Fancy Gap, Virginia 

. . 
• • . • 
• • 
• . . . 
• . 
• • . . 
. . 

. . 
• . 
. • 

COMMISSIONER'S 

HEARING 

In execution of a decree ~f reference entered tn the above styled 

matter on the 11th day of December, 1973, ~he following deposition was 

taken before Eugene L. Nuckols, Special Commissioner, at the law offices 

of Crowell, Nuckols & Koch, West Court Square, Pulaski, Virglnta , 

commencing at 10:00 o'clock A.M. on the 31st day of January, 1974. 

PRESENT: EUGENE L. NUCKOLS, Special Commissioner 

BRICE JOHNSTON, JR., ln person and by his 
attorney, 

HENRY A. WHITEHURST 

A. DOW OWENS , counsel for 
Robert M~ddleton, Fred CookE-Horace 
Strickler and Harry Strickler, T /A Strickler 
Brothers 

DORA VIVIAN SIMPKINS, witness'~ :J . .-~ .. 



(Tr.'2) 
1 .. 

I 
DORA VIVIAN SIMPKINS, a witness of lawful age, after first being 

duly sworn, deposes as follows: 

BY MR. WHITEHURST: 

Q. What is yow- full name, ma'am? 

A. Dora Vi vtan Simpkins. 

Q • Where do you reside? 

A. Hiwassee. 

Q. That is ln Pulaski County, Vtrglnla? 

A. It certainly ls. 

Q • Are you married? 

I 
A. A widow. 

I' Q. What was your husband's name? 
l 
I A. Noah Simpkins. He usually signed bts initials •N.J. • ar a Noah J. 
! 

Q. When did be pas a away, Mrs. Stmpklna? 

A. Nlne years aoo 1n Auvuat. 

Q. Did you and your husband own the property where you now live? 

I A. Well, we sold lt- tbe deed was made on Saturday before he died 
,, 

11 on Monday. 

Q • To whom dld you sell your. property? 

A. Mr. Johnston. 

Q. Are you still living on tbe p-operty? 

A. lam llvlllo on tbe property. 

Q • Do you know Glenn Simpkins? 

A. I guess I do. I ba \,• beard of hllll • 

12 



ll 
il 

ll 
II 

I 

(Tr. 3) ;; 
lo 

I 

' ~ 

.; 
'i 
i 
I ,. 

'! ., 

Q. How long have you known htm? 

A. Well, about stxty-two years. 

Q. Dtd you and your husband ever sell land to Mr. Simpkins 

directly? 

A. To Glenn S1mpk1Ds? 

A. Yes, ma'am~ 
2 

A. No, not to htm. 

Q. Did you and your husband ever sell land to a Mr. C. C. Abell'? 

A. We sold sixty-two acres to c. C • Abell. 

Q. Do you know of your own knowledge whether Mr. Abell ever sold 

any land to Glenn Simpkins? 

A. Yes, I think he did. To the best of my knowledge he dtd. 

Q. Would that be the sixty-two acres you sold to Mr. Abell? 

A. The s 1xty-two acres , yes • 

Q. How long ago did you sell that land to Mr. Abell? 

A. Well, I just can't remember the exact date but I Imagine about 

fourteen years ago. 

MR. OWENS: You can refer to the deed dates. 

MR. WHITEHURST: I don't have the deeds up here. 

MR. NUCKOlS: 1952. 

MR. OWENS: Here are coptes of the deeds if you want them. 

BY MR. WHITEHURST: 

Q. In this land that you sold to Mr. Abell, Mrs. Simpkins, did you 

and your husband give him a right to cross your property? 

13 



(Tr. 4) 

·: 
•! 
I ~ r 
II 
II 

,I 

A. Yes, over an old road-

Q. Where was the looatlOD of that route that you allowed him to use? 

A. Well, from where I live, lt was below the house: I guas·: you 

would say starting on the north side and ruDJllng west. to his property. 

MR. OWENS: Below where you are now llvtng? 

A. Yeah, running west to hls swoperty. 

BY MR. WHITEHURST: 

Q. What was the nature of that ri;bt to cross your property that you 

all gave hlm 1 

A. The best I remember, of course, I am not-I think he was just to 

have tba use of the road, ls all I can remember • 

3 

Q. Old you give hlm permission to change ar alter the route ln any 

way? 

A. No, I don •t think ao. I am by that like I was by dates I am not 
I! 
1! postttve. Just to the best of my remembran..:e, 

Q. With reference to your dwelltng-lt was behind or in front of 

your clwelliDg? 

A. Well, tt•s-

Q. Generally speakiDg-

A. Start ln at froat and go Ia behind. 

Q • I am gotng to hand you a phot o;raph, Mrs • Slmpklna. I wlll 

ask you to Identify it for Mr. Nuckols and tell bllll when lt was made and who 

was there when lt was raacle? 

A. Thla was made this mcmlno. That ls the road down-it's so 

~· \ 14 
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(Tr ~ 5) 

dprk lD that hollow. Me and Mr. Jobnsbn was down there , lt' a foggy ln tbat 

boUow. 

Q. What is that a picture of for the commtssloner? 

A. That is the old bridge place. The bridge bas fell in, the road ·I 
II 
jl that Glenn was supposed to travel, that we give Abell. The bridge bas fell 

'I I, ln. 
il 
;! 

Q. I would like to enter that as cf?mplatnants' Exhibit 1, If I mioht. 
I 

ii 
;I 
i' I am going to hand you some other photographs. Would you identify them q 

I 

d 
;j 

H 
:I 

!I 
! . 

please, ma'am, for the commissioner, Mr. Nuckols? 

A. These are all the bridge place, there in the bollow. 

Q • I am sorry the phot;:lgrapbs are dark, that was the bast we could 

. I 
!.!I! do thts morning. 

MR. NUCKOlS: Do you want to mark them number 1 and so forth-:! 
·' 

MR. WHrlEHURST: We can all mark them as number 1 if you want 

4 

I· 

I MRS • SIMPKINS: Now these strips , looks Uke strips right here, 

I. that is bushes standing on the bank where the old bridge-

MR. WHri'EHURST: I would U.ke to enter all those as complainants' 
:1 
tl 
li 
'I 
It exhibit number 1. 
I' 
I 
I 

BY MR. WHITEHURST: 

Q. Now, you say these are the photos of the old trail Mr. Abell 

used? 

A. Yea , that was his old road. 

~- 15 
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(Tr. 6) 

Q. Do you kaow Mr. Middleton and Mr. C~k? 

A. I aaet them. 

Q. Have you·ever talked with either of them? 

A. I have talked to Mr. Middleton several times. 

Q. Are you familiar wita the area they have graded out? 

A. I s\ft am. 

Q • Did you talk to them with regan.J to the area they graded-? 

A. Well, I talked to them befare they graded It. 

Q • What was the natura of that conversation? 

A. Well, when he went ln there to buy, I told htm that there was 

.. o right of way there. I was going to tell him befare he bought the land 1f 

~ was planning on buylft9 the Jand there was no road through there I never 

bad been no legal right of way I people Just walked over It but there's ao 

le;al rtgbt of way. He said be waaa•t worried about roads or right of wayJ;lf 

he got the land he would gat • road. He would get out some way. 

Q. Now I Mrs. SlJDpldna, you ha'-• testified that the old road 

Mr. Abell used aenarally went to the north aad west or beblnd your residence, 

Is tbat correct? 

A. Yes. 

Q. In what direction and what general line dtd the grading that he di , 

where was tt? 

5 

A. Well, lt started-! guess you would call it out front and went 

southeast aDd went on south 1 tbat would be -

Q. Would you say aJaoat oppoatte of the old route? 

j_t) 
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I! 
1: 
II 

II 
!I 

" 

A. Almost opposite oft he other road • 

Q. When you menttoaed tbta fact that there was no right of way 

what was their response to you again? 

A. He said he ~ldn't worry about roads and right of ways. If he 

got the land he would get a road and he would get out. 

Q. Before they began grading I Mrs. Simpkins, dld an old road 

exlat through there? 

A. An old logging road existed there and people used lt to walk over 

and go hunting and Alllaons bad used lt to gat In and out but never any 

rights. 

Q • Was there ever an agreement ln writing between you, your 

husband and Mr. Allison regardtng that old logging road? 

A. No 1 there wean 't. 

Q. Now 1 was there a wrbal agreement between your husband and 

Mr. Allison? 

A. Well the way they dtd tt. Mr. Allison bad a place d. road we 

wanted to use·. Well 1 we let Mr. Allison use our road for WJ to use his road. 

And lt was just, you use my road, I wlU use yours. That's the way they-

Q. It was never 1ft writing? 

A. Never any money or anything ln lt. 

Q. Did your husband allow Mr. Allison to make any cbanqea 1n tbte 

old logglftg road? 

A. No. 

Q. Bow long a9o was that old road used, the logging road? 

6 



(Tr. 7 A. Bow loag alDCe wbo quit··· uslnglt, you ~D the AWsona? 

Q. Yes, ma'am. 

A. Well, I Just don't kaow. They got the timber aut aad 4ult­

probebly flfteeD or alxteea yean. My dates - I .. Ute I was a while 

•vo, 1 Just coulda't aay. 

Q • . )low, baok to tbe route used by Mr. Abell. Row loft9 since ·It 

,rea last used? 

A. WeU, I guess about twelve or tldrteen years. 

Q. Bas Glenn Slmpkiaa ever attempted to use lt? 

A. No, ·to my kaowledte be bas never been over lt. 

Q. Ia lt poaalble to drive over the old route by car? 

MR. OWENS: Wbich old route? 

MR. WBl'fESURSift fte old route tbat Mr. Abell uect. 

MRS. SIMPKINS: lfo, you can't drive over It with a CUJ there ls a 

hole where tbe brldve felllnJ a tank couldn't vet over lt. 

BY MR. W1111'BHURST: 

Q. Did Mr. Cook cr Mr. Middletoa or aayoaa acting for them ever 

purcbaaa a rlgbt of way from you before you sold your lud to Mr. JobMtoa? 

A. No, I aewr saw them, didn't know they extated. 
livi_ng · 

Q • How loav have 1011 bee nAiR tbls II'OP8rty, off and on? 

A. wen, I bave baea en aDd o~f this property for atxty-two years, 

there moat Gf the tlme. 

Q. Did you ever allow Mr. Abell to alter • chaage tba route he 

~· . . . 
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A. No, he never cld even suggest such a tblag. 

Q • Baa the grading that has occurred, has li damaged you tn any 

way? 

A. Well, lt damaged my water. 

7 

(Tr.8) MR. OWENS: Your water? 

A. Water. I have this good spring but it's way up tn the mountain 

and I only get drlnklng water from there. I have water to use for every thing 

else right there below the house but It run· . mud to my water. It was thick 

with mud from the grading. 

BY MR. WHITEHURST: 

Q. To the best of your knowledge are there any other rights of way 

of any klnd to your Jli'C)perty other than thts old logvlng road and the ~ne that 

you all gave Mr. Abell? 

A. To my knowledge there is no road only the one we gave Abell. 

Q. Thank you. Answer any questions Mr. Owens might have or 

the coaua1ssloner, Mr. N.1ckols, mlgbt have. 

BY MR. OWENS: 

Q. Mrs. Sllllpklna, you say you do know Glenn Simpkins? 

A. You do, too, if you tb1Dk back: you tanQled with him ten years 

avo. 

Q. I don't remember tengllng with hlm. I guess I bave so many 

people tangllng wlth me, why it Just sort of rolla off. Old he not ltve over 

ln tb1a area, or his dad. many years ago? 

19 
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(Tr. 9)
1
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A. Be was raised right there where 1 Uve. 

Q • In the same bouse ? 

A. At the sanae place. He was raised there. By Ide trandfather. 

Q. And he moved away,. llved away frOID .llere for a 1oafJ time? 

A. Since he was about thirteen I think wben he left up there. 

Q. Was be related ill aay way to your bus band? 

A. Be was his nephew. 

Q. Be was N.J.'s nephew? 

A. Nephew. 

8 

Q. Let me sbcrR you aa aerial pbotograph here. If you can, fiM, 

If you can't wby tell me because I Jcaow aometllllea lt'a difficult to foUow. J 

A. Let me get my glaaa••. I ou't ... reel good any how. 

Q. Let me aak you, f'lnt of all, all this Janella queatloa was 

faraerly pert of wlaat' a aaUecl tile olcl Tasker Tract, Isn't it? 

A. No, not all Of lt. 

Q. Well, let ae ask, tba Jand tbat you sold to Mr. Johaatoa, Is 

it part of lt? 

A. llo, tbe Glena land is. 

Q. The Gleu Sllapldaa? 

A. Yea. It's of a dUfareDt traot. 

Q. Well, d&d Taaker at oae time own the property that you are now 

liVing OD? 

A. No. 
20 
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Q. Who owned tt to begin wtth? Do you know? 

A. Wall I as far beck aa I bave any record of, tt was owned by BtU 

Cole. 

Q. Yea, ma'am, but before Mr. Cole? 

A. !bat's so many years back, l don•t know. 

Q. Do you know whetbar or not Tasker conveyed the property to 

W .R. Cole, I believe bls name is"? 

A. Be llllght have but it would be so far back I have no record. 

Q. Are you familiar with the Tasket· map that's of record tn the 

plat books over·bere? 

A. No I I am not, I know he had an awful lot of land tn there but 

I don't kaow where It's at. 

Q. Well, there la a plat of everything he owned of record tn the 

clerk's office. 

A. I knOw he owned the land-
.:. . 

Q. Well, that wlU be for us lawyers to look up. Let me call your 

atteDtlon to this Route 692. Now, you live rtoht off that, don •t you? 

A. Right off It, yeeb. 

Q. Would you adad 1118J'k.lng Oft bere about where you llve? You 

don't have to be exact. Tbla ls the river. Hereta the old palat mtne. Here Is 

railroad track that crosses the bridge • 

A. I aa up on thla-

Q. Yea, •'am, un-hulah, DOt too far from tbe end-

~-.· 21 
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(.Tr .11) 

A. tet• s ... , I'm rlQht at the end of state 11alnteaanoe. I'm rloht 

at tbe end. Just right out from tbe end lathe houe. 

Q • Now, lf you don't objeCt I am gotat to •te a little X .ark 1 

Is tbat about where you live? 

A. It's Just out a llttle bit from the end of tbe road. 

Q • I am not att•Jt&ag to put tbls to scale but this 1a about 

where you live? 

A. Yeah. 

Q. Ancllet me ask you tbls. Is aortb tbls dlrecttoa? Prom your 

house you would look back across the road? 

A. Yea, looklll9 back that way would be aortb-

Q. !bat would be llOI'th and tile rtver would l"e west of you? 

A. Wast of me. 

Q. Okay. Now 1 could you potnt 011t, draw here •• best you can, 

the tract Of Jaad that you aold to Mr. Joluaston. I realise this la not to aoale. 

A. Well, lt borclera tlds beta-

Q. On.691? 

A. Yes. 

Q. Is It Just tea.erallr Ia tlala area? 

A. The liDe waDt to the road. 1'be road wea the line of the land 

we sold hllll. 
10 

... ···-·· •,.. . ... . . "' 
Q. Now, where 1a Mr. Glenn 8 Lmpkins property 1., & ~1ard to this? 

A. a• a on the west aide of it. 

Q • Belovl lt ar to the west side and to the south­

A. West side ln beblacllt. 



(Tr.ll 
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Q. West side directly between thts JrOperty and the rtver? 

A. And the river, yes-

Q. Does it extend south of it? 

A. No, tbat's tbe Middleton property south of it. 

Q. You say, tt'a like thts: 

A. Yes-

Q • But now it doesn•t come back to th~ road, does it? 

A. No, there ls a big mountain there • 

Q. Rlght. Somewhat Uke that. Now, where Is tbe Middleton 

property? 

A. Well, it's on the south side. 

Q. Of the Glenn Silllpklns property? 

A. No, it's on the south of the Johnatat property. 

Q. All right. Right 1a thla general area, would you say? 

A. Thls would be north. Yea, lt would be ln that area. 

Q. All right. Now, let me aak you t~ta. Does the Glenn Simpkins 

property touch the westerly line of the Middleton or the old Allison aroperty? 

A. For a small dlatanoa. Just a very abort ways 1n there. It 

coaea up to a corDer stone. 

Q. Now, let me call your attention to thta map. If this ls not 

COJI'8Ct, why you tell me. Thts Ia Route 692, the public road, and your 

home i8 la here. This 18 the swoperty you sold to Mr. Brice Johnston? 

A. Brice Johnston. 

Q. Rtght. Thls is tbe old Allison property, the property nCWI owned 

by Middleton and Cook. And ls tbla the propert~~'1ted by Glenn Simpkins 
~ !2:j 



(Tr.12 

which puts It - and north belag this way -

A. Yeah, I guess. There would be the Dickerson boundary. 
11 

A. Un-bunh, that 'a w. W. Dickerson, lan 't .lt? 

A. Yes, w. w. Dtckeraoa. Well, bla heJrs aow. 

Q. Right. 

A. Yea, lt would run, there ls supposed to be a c...- stake right 

tbere. Yea, tbat would be lt. 

Q. Okay. Now, calliDg your attention to Wa road that ta shown 

on laere. Is that Qenerelly tb8 road that ts there now aad tbat Mr. Abell used 

to get to thla land? 

MR. JOBtiSON: Could you rephrase that que•Uon? Perhaps, identify 

wb~ch road you are speaktng about now. 

MR. OWEMS: WeU, I wlU let you repbra1e lt but let me say lD 

regard to tills map we lave Identified, Ia tbta generally tbe road that Mr. 

Abell usecl to get back to tbls property you all sold him, • waa it a dtffereat 

locatloll. I am not tryiDg to, you kDOW, mlsdraw lt or 8lladlrect you at all. 

A. wen, It starts ta aot far from the state road out there between 

the state road and my bouaa-

Q. Yes, ma'am-

A. It goes dGwa west-

Q. Okay. 

A. Prom there lt crosses a bW over to bl8 II'OPitltY· 

Q. WeU, let ae aak you tbls. If you don't tblak tbl.a ta the correct 

lecatioa of It-now, this la aortll, yeu kaow, looking back across the road. 

~-- .... 24 



(Tr .13) 
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Here ls tbe river. Here ts the state road. 

MR. NUCKOlS: Thls ls tbe west side here. 

MR. OWENS: Un-hunh, thla would be weatJ tbls would be soutbJ 

this would be east; this would be north. Would you ID any way care to draw 

on here the way you feel tbat lt dld go?· 

A. Let' a see. ~t•a tum it around here. 

Q. Okay. 

12 

A. I never was no good at dtrecttons and maps. 

Q. Here ls the paint plant down be,e­

A. The paint plant down here-

Q. Yea, ma'am. Here is the Dtckerson property and the railroad 

goes across-

A. Let's see. This ls tbe state road-

Q. Yes, ma•am-

A. Tbat 18 the road-

Q • Un-hunh , going into your home-

A. Out to my home. 

MR. NUCKOlS: Ia tbls 692 or ls tbla 692? 

MR. OWENS: Nil, this 111 692. 

WITNESS: This la 691. 

MR. OWENS: Un-bunb, state road. 

MR. NUCKOlS: And her house-

Wft'NESS: 11 out that road there-

MR. OWENS: Let's show your house being right here. 

~· 25 



(Tr.14 

Wft'NISS: Right tbera. 

MR. OW£118: Yea, ••am. 
WITNESS: WeU, lt turu oat aomewbant betwaea U.re end voes-

wen. now tbat la not drawed I'IIRidDg the rtgbt dlreotiOD-

MR. OWENS: Okay, you put tt the wey you feel tt 18• 

wr.rNBSS: It' a aot the right dlreotlon• 

MR. OWENS: Okay, rlgh&, all riQbt. 

WlfNESS: NOW', watt • Let' a see • It would start out over here 

SOIIl8WMre as lt Qoes down-tet•s see, stlU yet it don't look right. 

MR. OWENS: You just Ignore that end draw It ·the way you tblnk 

lt ought to be. 

13 

DISCUSSION OFF RBOORD. 

MR. NUCKOISc !Ilea U. read 0011111 bare--

WITNESS: Yeah, aoaetldag Uke that -

MR. NVClOIBs All tJae waY over to the property you sold to AbeD? 

WITNESS: Yeah, something ltke tbat aow. That road cloa't go the 

right cUreatlon. 

MR. OWIMS: AU rtvht. Tbat'a suitable wltb me. If you think that 

la a a close a a you oaa get to tt. 

wrrNEBs: weu, that'e about-

/ 

MR. OWIIII: Just ge811'8lly 1l1ca tbat. Gene, you waat to mark tbat 

a 1U.tle pJalaer. 

MR. NUCJtOLB: Yeall. 

WITNESS: It wouJdft't 90 tbat way, tbat would go through the AWeon 
8 26 
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property. 

MR. OWENS: Okay-

wrlNESS: Which it don't do-

MR. NUCKOlS: All right, I am going to put cirolea on the road that 

you drew. 

WITNESS: Something ltke that. It goes down and then it turn right-

sort of turns west, goes up over a hill. 

MR. NUCKOlS: Let me draw your line a little blt deeper I okay? 

I'm just going to trace right over your line. 

WITNESS: Right down there la where that broke down bridge is 

:and then .you turn up and go up a biD. 

MR. OWENS: Does it come back near this corner marker tbat you 

spoke of? 

WITNESS: No, lt goes to hls property down in a deep hollow; tt 

goes up over the hill, down 1n a deep hollow I and there ts corner marks on 

top of a mountain. 

14 

MR. OWENS: May I mark this as SimpJClns Koad? We will calllt-

MR. NUCXOIS: Abell-

WITNESS: It was caUed the Mack Jarrells road, was what every 

body referred to tt because he dug tt out. 

MR. NUCKOlS: But It's tbe road that Mr. Abell had and used? 

WITNESS: Yeah, lt'a the Abell Road. 

MR. OWENS: Called the what road? 

wrrNESs: 1 believe it • a called the Mack Jarrells road in the deed, 
~.. 27 



lsn't It? 

MR. OWBtlh I cloa't Row. 

WITNISS: I think lt II. , . 

BY MR. OWIKS: Now, let me oaU your attefttt.oa to tld8 I'OIICI that 

you ref• to tbat I already bad oa here tbet you Jeferred to •• the AWaon 

Road. Ia Wa t~eneraUy the way tlaat All&eoa tot la to their prQJMIIty? 

A. That' 1 not exactly it. 

Q. Well, cheap lt as you would­

A. Tbat don•t look rlgbt eltller-

Q. Okay, weU, JUit oluaRG8 At aa you will. 

A. NQW, Jet's 8881 theae oat bere, these roada lead rtgbt togetber-

Q. All right-

A. One goes off oa ... aide aad one on tbe otllar-

Q. Tile AbeU roecl 1081 off oa oae side and the AWaon 

on the other? 

A. The AbeD road,_. off oa o• aide aad the AWaoa oa tbe 

other. Tbay go oa up erouad uP to Mr. JobutOD' 1 p,leae aad goea on to tbe--

Q. Well, At doeaa't --that IDUOb dUferenoe wllatllappau to It 

after It geg on their proPIJtp-

A. wetl, l.t 1088 rl9bl 88 up-that goes pretty good-but toea 011 

tbeD. But tbla up laele, naw, Ibid cloa't rua that way. 

IS 
(.Tr .1 ) Q. O.K. WeU, It daiiD't •ke any dlftaleaae t&aiw It rune when It 

v•• oa tbetr rnpeny but weald ,.. ldeaUfVIIda aa aub8teattaUy the way it 

runs? 

A. 'fbat'a substaatlally t111t war lt naaa from there. 
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Q. May I mark that as the Allison road? 

A. Yeah, I ~uesa you can-

· Q. If the oommlsstoner--

MR. NUCKOlS: Okay. 

MR. WHITEHURST: Merely for tdentlflcatton, I suppose? 

MR. OWENS: Oh, yeah. Rtght. Sure. 

MR. NUCKOLS: Yeah, because these things are not to scale. 

MR. OWENS: (Back to w1tsaeaa) 

fi 
Q. Now, you made the statement that Mr. Allison had a part of the 

p 
:: road that you all wanted to uae and you had a part of the road that he wanted 

to use • Could you show where his pert of the road-

A. Now, that would be something around up-after you went on 

the property here -we bad planned befoce we sold that to Glenn, you see-

Q. Yes, ma'am. 

A. We went around there-

Q • Before you sold to Abell? 

A. Abell, I mean. 

Q • Right , un-hunh-
I 
I 
! 

oj 

I' 

A. And we went around this bend up 1D there, and then went out 

to the land out there, and we used tbe land that was back on thta slde, too, 

you see, that road give us acoeaa to the timber alld stuff-

Q. lsee-

A. And we Just used eaob others• roads. 
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(Tr. 1 ) Q. !o get to ~- Jr-. lily tltat Gleaa Strapktu DOW .... aad U.t 

C. 0. AbeU did owa , you weal owr tMI AIUaea iloPIJtr? 

A. we we• over u. Alllaoa-weu, we weat botb wara. 

Q. Yea, you o•ld eo botll were. 

A. Could 10 bath._. b.t tile AUla• nad wu tile beat. 

Q. 8\lt 1ft couideraUOD of ,_, ... 189 AWaoa uae tide I'Ofld to 

vet to .Ida, a. Jet you use-

A. Let us ue ttaan-
Q. To get .. ,..._ 

A. Yeetl-

Q. To the reat of youra. Oklly. 

A. tMre •wr wa• •••, oaly, Juet you Ul8 ay road aad I'U 

UM J1Mft between ua. 

Q. Now, let aae eak, ere ,au fa•tla. wlda a ,.. called ta. 

..... au,~? 

A. That Ia DOW tba ..... ...S. 

Q. Ill? 

A. Y ... 

Q. 11 tlaat what It was? Okay. 

A. Befare It beoa•• • atate reacllt ••• oallad ll&e Miller Baby reed. 

Q. t'llat wu wllat wu Uown aa tbe MW. leby Ned. Now, I 

..U,.. ....... to • deed olltat,_... aad oae-baU ..... from Stepllan 

........... to •• J. lllapktu. , ..... ,.,... huatJaad? 

A.~. 

r. 30 



(Tr.18 
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Q" Tbls was In 1915; and ls this abcty-one and one-balf acres. the 

MJDe tiact tbat you sold to Abell aDd that he sold to Glenn? 

A. The same tuct he sold to Glenn. 

17 

- ··- .............. . ··-· ... 
Q. This reference to the Miller Baby roac 1s the ,·etc:f, ... ~.~..:: 'o what 

• , 
ls now Route 692? 

A. Route 692 • Tbat' s right. 

Q. Okay. NO\\', one other question. If we could look back at this 

state map or this aerial view one more time. And here·ts Route 692 coming 

up here. And here 1a your home, you know , Just roughly. Do you know 

where Breeden's Branch is? 

A. Yes I Breeden• a - I.Att's see. Breeden's Branch-

Q o Now 1 here ls the rallraa d trestle-

Ao That's the branch between my bouse and Myrtle's I ain't It? 

MR. JOHNSTON: That is what is called Spencer's Branch. 

A. Yeah 1 tbat ta Spencer's Branch. 

BY MR. OWENS: 

Q. Well, again-

A. No, I Just don't-

Q. Breeden's Brancb is shown on the old Tasker mapa-

A. I don•t recall where tbe Breeden's Branch is. That's the 

Spencer's Branch that runs I think between my bouse and-

A. Well-

A. I just don't recall-
, .. - ·-· 
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(Tr.19 

Q. Coulcl you alaow u on bere wbere you tta1Dt tbe lpaaaer-wbat 

you cell tbe Speacer 8l'ul:lb is? It may be that It has cball9ed names. 

A. wan, It ruu rlglal aloag wttb the road-below the road. 

Q. tat• • refer bHk to this yellow sheet tluat be·• the reac111 8howa 

oa lt that we Jua· .. ·• ldeaUfled. Caa you show me oa tills what you refer to as 

Spa**' Branch runs? 

A. !At's see-

Q. Aoaill, bere ta ,.._. bome-

18 

A. Yeeb, I know aad tile road-

Q. Yes, ma•aa-

A. That' e tbe road t1aat goes out to my bouse. !bi• il tbe lllllln 

road. 

Q. !lda Ia the mala road. Here la tbe old Painter place. 

A. Well, tbe braacb ls right along there, alaaost to the road. It-

Q. Which way doe• lt nut, parallel wttla the read, or comea out of 

the aountalna? 

A. Comes out of the aouateilla. 

Q. Tbia thin, W19gly 1&ne will he refmed to as tbe Spencer Bra.nab. 

A. lranab. Yeah,daat uaed to be tile Bogle 11De. We had to go to 

AlllaOida. Everybody elae weat other direcUoa. 

Q. Now, Mr. AWaea, It waan't W .D., thoratca•a dad, wbat waa 

bla .... ? 

A. wan, I never dld 1taow baa .... • Be was alwa,. called '11 .a. •. 
f -- 32 



Q. Okay-

A. But I don't know what bla name was. 

Q. After they logged the timber out of there, you say they did not 

use it any more? 

A. Well, they farmed up ln there. After the timber was cut off they 

cleared up quite a blt of tbe Jand and they farmed lt. 

Q. And dld they keep uatng the sa~e road-

A. The same road, yeah-

Q. This old log road we called It. 

A. !be old log r·ca d; they used It to take their stuff out. 

Q. And you all continued uatng the road to get Into-

A. Using their road-

Q. Alld you say you never cUd have a written agreement about it? 

19 

(Tr.2 
A. It was nothing to. my knowledge anything about it, only, just 

you use my road, I will use yours. 

Q. They never ;ave you-or blocked off was lt? 

A. No. 

Q. Always been opaa for their· use? 

A. tthelr use. 

Q. Mr. Commlaatoner. I would like to file these as respondents • 

• defendants• Exblblta A aad B If I may. 

MR. NtJCKOIB, I ua marking them Dl and D2. 

MR. OWENS: Okay. 
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(Tr.21 

Wft'NISS: Row, .... we wasn't tbe oae that ftnt Jet tbeJI opea 

tba ,.d. It had baeD doae br the• befare we botaght lt. 

MR. OWBNS: Wasllaat Mr. Cole? 

WlfNISS: No, tlatwas tees. Staapktaa. 

Q. Oh, rlgbt. Right. 

Wl'fNBSS: My buaband'a fatber. Be was the ftr8t to let thea chop 

the road Ollt. Be bad-

MI. WBITEBURftz Mr. L.S. SlmpklDs·­

wrrNESS: L.S. SIIDpJdaa-

MR. OWENS: He let thea cut lt out and you bcaagbt it It was already-

WITNESS: Already tlaeae, already chopped out and tb .. was DOthlnt 

Hid about aay road reserved or aotbillQ. It was Just-wen, my husband 

at that tilDe owned an the land but Jtaat bla daddy's JNII't Ia it. 
(DISCUSSION OFF RECORD) 
BY MR. WBiriHURST: 

Q. Mra. Sbapkbae, llera la State Route 192 as lt comes on up tile 

BICMIIItalD tbere. Does tble •PP*" to be your tuna ta to your bouse rtgt& there 

20 

MR. OWENS: WeU, DOW, I doll't kDow where atatt: 811at:A4nanae ende 

IIIR. WBI'rBJIURfts lt'a rlgllt t1aere to tile eaaraace to this ltttle road. 

WITNESS: wen, I ouess tt ls. That•s the oaly tum off tbere ts off 

lt. 

BY MR. WBD'IBURST: 

Q. You tum rlQbt aDd l'01I come down about JaorR far to your taouae? 

34 
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A. Hot very far. If tile woods w~sn'tthera you could see tbe house. 

Q. Now 1 I gather tb1a is oD& of these branches we have been talktng 

about drawn on here. Is tbls Spencer's Branch rlgbt here? 

A. T~t IUDS rlgbt along tba road­

Q. dtay. 

A. I don't know where It crosses the road there. Ob1 ,ea. That's 

the other f~ road. Th1a Ia the one that comes -must be -

Q. Is that what you called Spencer's Branch a moment ago? 

A. Must be. 

/ Q. ID relation to Spelle*''s Branch-

A. But it should be cloa• to tb!! road 8881118 like tban tbat. 

· Q. This 1a a Jntty big aoale. Tbls Is scaled I peaa four h\&ftdred 

feet 1i0 an mob or something. All right. Would you take tbla pen. I bave 
I 

I 
dra~a some&hlng tt.e, juat aPJroxtmate where your bouse tar again, tbls Is 

/ 
t9 lcale 1 would you taka tbe pencil and sbow how the road that you allowed 

I 

Mr. AbeD to use, bow It geaerally follows away from the bouse tn reJatiOD to 

We tnncb you were speaking of a moment ago? 

A. Well, let's aee. Now tbls branch - let me look here a minute-

Q. In relation to tlds l:nnch, would you try to show the 

Comaalsaloner and Nr. Oweu haw you remember tbe Abell road to run? 

A. Well, lt Starts out here-

Q. We are ualng tits •• your bouse--

21 
MR. NUCKOlS: You 111tght abow her where the Abell land is. 

Q. The Abell land would be off bere to the north. 

............. ,.'trw .... 35 



A. The bouse is too close to the brancb tbare-

Q. You can move lt on ~k u you want to aoae-

A. It would tum off. out ,omethlng l1ka that, aad go on I would 

Q • In other words , your bouse would be out here Autber? 

A. Yeah, the bouee would be a little further-

Q. Does ·the Abell road generally follow the Spenoar Branoh £or a 

distance? 
A. No. 

Q. Does the brldge-

A·· It goes down a little - starts out not toO far from the branch 

but then 1t goes on and crosses the branch going dawn to my bouse 1 down. to 

where that bridge has fell tn. There is another branch comas ln tt, there ls 

· a lot of branches I forks and prong a to that-

Q. So, generally lt goes in tbta dtreotlon, to yol.W" left? 

A. Yes, tt goes dowD that way and thea QOea on up the hlll. 

Q. Generally apaaklnv from your house and tbla Abell road which 

dlrecUoD geaerally did the old logfil\9 trallgo? 

A. Which, the Allison road or the -

Q. Tbat'a correct, the one you allowed Mr. AWscm to use. 

A. It t\G'NI off rtvbt even wlth that one and goes I I ouea s , It would 

be southeast at first and thea nmn!Dt on south. 

Q. Ge1U11'8lly to your rtght tban as opposed to the AbeU road gotn.g 

to your left? 

A. Yeah. They aU 90 off alaoat ln the same cllrectlon, only one 

goa• oae way aad one the other I they take off-

12 



(T~.23 MR. OWENS: Are you ftU.ng this as an exblblt? 

MR. WHITEHURST: I think I will for his benefit; lt will help him 

in making his findings because this ls a compllcated subject. I will ~nter 

that tf it is all right with the commissioner aa complainants' exhibit number 2. 

Mrs. Simpkins in the years that Mr. AWson and those people were trlngtng 

lags out of there was it your intent or your husband's intent to give Mr. 

Allison-

MR. OWENS: If the court, please , I wtll object to any question of 

intent. She has testified that by usage lt was there by her husband's father's 

consent and as to what his intent was I will object to her expressing lt. 

MRS. SIMPKINS: Well, I heard the whole deal. I was present when 

it all happened. 

MR. NUCKOlS: Let me bear what 1t ls-

MR. OWENS: Sure, oh, yeah, right-

MR. NUCKOlS: I will have to decide whether-what they verbally 

sald and what they did has any effect-

MR. OWENS: I Just wanted it in for the record. 

BY MR. WHITEHURST: 

Q • Go ahead and tell Mr. Nuckols what you were gettlng ready to 

say-

A. Whtch-

Q. What went on, what you heard, what you'll's intent was to 

this road that Mr. Alllaon was us tng. 

A. What my fathar-ln-law's agreement was with hlm? 

Q. Yea. 
.. 
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(Tr.24 

MR. OWEMS: That's L.S. 

A. L.S • Well, th8y COil8 tbere ~ Mr. Alllaoa and Mr. Celf... I 

waa then, I guess, about tbJrteen·,ears old, warkiDg ~· cOIDe t"-e 

23 

and they stood tbeJe ira the Jcttchen door and talkecllt over, and tben he 

come ill the house and talked lt over to tbe old lady and asked her about 

wbat to do about it. They wanted to buy a road tbrougb It. He aalcl be 

wouldn't sell a road to anybody through hlm but he did need a road around 

there and be would aQree for them to just chop out a road. 

BY MR. WBrlERURST: 

Q. When you say •chop out .. , what do you mean? 

A. Just chop the brush out , not do any digging , aay 9radin9, 

that was tbe-they wasn't to do an)'llllng..:.tbey aald they woWcl cut the 

fibers aDd roots aDd cause lt to wasb but If they could haul by just cbopptao 

off the l:ftah they couJd haul a ome ~ the timber out from up there. Tbey 

dt.da*t own tbe land then. They Just bought the timber. 

MR. OWENS: The AWsons. 

A. The Alliaons bad hoU9ht the timber. .Tbe lanl belonged to Forney 
I 

Mtalng Coaapeny and it wa• agreed they was to cbop the road out and haul, 

wblcb they dld. Hauled With aaulas. 

MR. WBftEHURST: Was that tbe COIBIDOD means of transpo11atloa 

back ln thoae clays ? 

A. Back In tboae daya, IDU1ea aftd boraaa, a very few trucks. Well, 

I aever dld aee the money but Mr. SIIDpldDS Mid they paid him soma for ootnt 

over lt. 
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(Tr. 

BY MR. OWENS: 

Q • Refentng to the plaintiffs • exhltilt JlWilber 2 , I belie,. lt is , 

Mrs. Slalpklns 1 looklll9 at Route 692 and your bouse bavtng been plac:ld tn 

hera, ln approxtmate location, could you designate what thta road ts tllt 

runs east of your house and 1n a southerly direction? Is that not the road 

that runs back to the Allison property? 

A. I don't know. Let's see. I g~ss it must be • If my house 

is there 1t runs I tt• s southeast to my house and running on south above my 
... 
' 24 

house. 

Q • And you all had continued to use this road that went over the 

AWaon property to get to your other land.· Do you remember when you last 

used It? 

A. Well, I ~uass the last was shcnly before my husband died, 

probably ten years ago. 

Q .. 1952? 52 was when you sold it to Mr. Abell. 

I I . 

I 
I 
l 
.I 

I 
I 

A. Well, you see, our land joined tt way back over·there and we j 
still hauled out from the back side of our place before we sold to Mr. Johnston 

Q • So you still used lt? I 
A. Used tt ttll we sold to Mr. Johnston or shortly before. He got 

completely disabled almost but up till he was disabled be hauled wood and 

· various things out around tbat way. 

BY MR. NUCKOlS: 

Q. Mrs. Slmpklns, If I understand correctly, there were two 
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:I 

roada, one that went to the property that you sold to Mr. AbeU, end on the 

OPJMlte aide one that went up to ·AW.aon JWOperty. How, ls there a third 

~d whtoh bas now been built by' Ur. Mtddletoa? 

A. Be built the road over the old lotglng raad. He followed lt 

Jnttyclosely. 

Q. He followed Jl"ettY closely over the road that went to the Allt.oa . . 

property? 

A. Allison property. He paded out over tbe old logging road. 

Q. So there la sUD jWJt two roads there, one tbat goes up to what 

ta now the Glean Slalpklna property which be bought from C. C. Abell and 

the old road which went to the AW.aon property, the old logglftv road? 

A. The Alliaon property. It bas been re-vraded and the road out to 

my house goes rtgbt out tbroll\lh the mtddie of It, atralgbt out to the bouse. 

25 

(_Tr. 2 6) If tbey take off eacb way, oae oa one aide of the road and one oa the other. 

Q. Now, you talked to Mr. Mlddletoa befare be graded this road 

· or had tbls road graded? 

A. I talted to hllll before be bought the Janel. 

Q. Before he bought tbe land.? 

A. I took blm up there to shew~ him where the Ufte oroaaed. they 

dldD't aeem to k.,_ where the Uae crossed the road and asked ID8 If lt •ould 

botller me too much to go show them. I went on up there and showed them 

and that ia wbea I talked to thea. 

Q. Was tlaele any other way to get to the property that the 

MLddletoaa aow owa tbat tM AWsons did own? 
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A. Well, I am not positive but Mr. Allison always aald he bad a 

deeded right of way across tbrougb the mountalDa , t?OIIIlag out towards 

Al11sonta, but lt would cost so much to make a road up there be Dever tried 

to make lt. I don't know, that's what he always lfJ d. 

Q. Dld anybody ever Uve up there on what ls now the Middleton-

Cook property? 

A. Yes, they lived up there. 

Q • The Alllaons '? 

A. Not the Alllaons. They bad people farming, workll\9 up there 

ln an old house, they bad two old houses up there. 
to and 

Q. How did they ~;at/from that bouse? 

A. Well, they just came down .... when tbey walked they came 

through the yard most of tbe time. If they come out with ally kllld of a 

vehicle, they went tn and out, they weDt around this road·. 

Q. This old io;glft9 road? 

A. Yeah. School children used a path rtaht down through aur yard 

to get out. 

26 

... , -· 
Q. And how long baa tt been since anybody Uvad up there? 

A. Ob, lt has been quite awhlle. I would say eleven years or may 

be l0ft9W. Houses are all gone now I would thlnk. 

Q. But a a long as anybody lived up there they ettbJ r walked down 

or came down on some vehicle over this old logging road? 

A. Yeah. 

f' · .. 41 



(Tr. 8) 

Q. Now, you and your husband would use that old lotglDg road to 

;et ~o the one portion, upper patton of your land, 11 that right? 

A. That ls right. 

Q. Did you haul t«mber aa t aloag that road too? 

A. He hauled timber out over, around tllat old 1ou91ng road. Yes, 

go out over Yr. Alllaon, come on down over where It crosaed us. 

Q. Then you and your husband owned property on both aldea of 

692 that Mr. JobastoD llOW owne? 

A. Mr • Jolmatoa -we did at one tlllle but we had sold wbat was 

aoroaa the road before Mr. Jollaaton bought· lt to a Mr. Quesenberry and 

tbe~ lt waa sold , lt bas cbaftt8d hands two or three times. Anyway, lt 

was owned by wlclow White tbat Mr. Johnston bought from. 

Q • But he owns now on both sldea of Route 691? 

A. Yea. 

BY MR. OWINS: 

Q. You mean on tbe nonh ekle as well •• the south alde of &92? 

A. Down a ways. Way down tbe mountain. I thlak bls Uee borders 

the Harrta JWOI*tY. 

BY MR. NUCKOlS: 

Q. So, the old logg~Dg road as lt takes off of 692 , lt goes tbrouvh 

Mr. Jobns'-'• property now~·. Starts rtgbt off Into hls ~WOperty, la that rig•? .. 

87 
A. No. The road tbat comea out to my houae leaves the state road 

and thea tlaeae roads branches off from ft, out juat a little weya from the 

state road, between my llou• aDd tbe state road-. 
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Q. Then you leave 692 and come off on a road towards your hcuse? 

A. My ho\lSe ls just a few steps· out where these roads turn off. 

Q. I see. Well, now Glenn Simpkins I does he use the road which 

we call the Abell road to get to his property now? 

A. I don't tblnk he ever goes there. He lives in Michigan. 

Q. These pictures were taken along tbat road I waren•t they? 

A. Yeah, they were taken there at that road. Taken there where the 

bridge fell in. 

Q • But is that the only way that tbey had I that Mr. c. C • Abell and 

then Mr. Glenn Simpkins I is that the only way they had to get to that JI"Operty, 

II 
11 . along tbla road here? 

I 
!i 

11 
ti 

I' 

j. 

'I 
l 

A. Along that road tbere. When they bought the JI'Oparty that waa a 

very good road but lt juat fell apart. That ls where Mr. Abell wanted the 

right of way was over that road, it was an old saw mill road. 

Q • And tbta !a the one tbat waa used by any body that went to the 

C. C. Abell and then the GleBD SliDpkins JI'Operty? 

A. Well 1 ••• 1 we OW'Md lt aU for awhile. Then • sold to Abell 
even 

and then he to Glenn and I doD't reckon either one of them was/out there 

aft• tbey bought the land. 

Q • But Mr. C • C • AbeU when b8 bought thta land he wanted thts 

partt.cular rlght of way to get to tbe property tbat you sold to hlm? 

A. Be dtd. !bet waa not where the ortvlnal route was to that land 

but he didn't want over the orlglnel land. Be wonted It over this one. So 

n we glve It o~ tb1s one. 

Q. But you and your lNebud could get to tbla property that you 
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(Tr. 29) 

solei to Mr. Abell by going over the old logging reed? 

28 

A. Going owr the Alllsoa property aDd oat. Tbat was "'ur beat road. 

Q. But tbla ts not the one that you gave t• Mr. Abell, solcl to Mr. 

AbeU? 

A. No, that ls not tbe road. Tbat Ia not the Abell road. 

Q • And was Mr. Abell aver told by you c:w your husband that be 

could use tbls old logging road to get to his JWQperty? 

A. Tbroul'h AWsOR? 

Q. Yes. 

A. No, I suppose not, I naver dtd. I doa't gueaa he dld because 

be woulc:ln't have bad aay rtvbta over it. We just uaed It in excbaDge • Of 

course , he wouldn't bave used It or tried to uae it. 

Q. So aa far aa you aad your twa band ... c~ you dldla 't 

thiDk you bad tbe l19bt to gtve Mr. Abell, you didn't tldnk you could gtve hiiD 

U. rlgbt to croaa the ADlaOD J10P81tY? 

A. Ob, n.o. we dlda't ba\·• aay rlgbta there. Mr. Alltaon could 

have said atop aay day and we would have had to stop. We couldD't give 

soaebody elae-

BY MR. OWBNS: 

Q. You ny, Mrs. Stapldna, that tbe road that Mr. Abell picked 

out to wut to eet to hltl PIOJII'tY l8 DOt the orlQlaal road tbat went la there? 

A. WeU, ROW that property ls way out Oft the mountain, aext to 

Hlwa•-· Alld tba road tbet we vot wltb the deed, or ba gat, be owaed 

the PIOI*tf befOJe we was DIDII'Ied, the road he got acme out down a rough. 
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rocky hollow, dawn-

Q. You meaa 1n a different direction? 

-A. Different dtrectlon. Come out down by Hiwassee, down through 
. I 

that rough, rocky hollow and Mr. Abell didn't want it that way, come down 

over Weldon Dlckerson's JWOperty there. Well, It was the Tasker property 

at that tlme but he later aold .tt to Weldon. Mr. Abell didn't want It there and 

said lt was too rough. 
29 

BY MR. NUCX:OIB: 

Q. Do you authorize the secretary to-- sign your name to your 

deposition when It is typed? 

A. Yea. 

DORA VIVIAN SIMPKINS, 
BY. ______________________________ __ 

Notary Public 

COMMONWEALTH OF VIRGINIA 

COUNTY OF PULASICI, to-wtt: 

I, Jewell w. Martin. a Notary p,Jbllc for the State of Virginia at 

Iarve, do bereby certify that the foregoing deposltton was regularly taken 

before me In my said county aforesaid, at the time and place and for the 

purpose set forth ID the caption hereof. _ 

Given UDder my band this 6th day of March, 1974. 

My commtsslOD expires: June 2 4, 197 5 • 

Notary Public 

Fee .;3/.IJ fJ 
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(Tr. 1) II 
d BRICE JOHNSTON, .Jll.. a .tm••• of lawful aae. aft• 8..-et bellll 
II · 
!: daly awora, clepo••• ae foltow.: p 
il 
!I BY MB. McGHEE: 
!I ., 
i: 
p 
d 
;: 
l/ 

il 

Q. State yo- aame. 

A. Brice Eclward 1obaltDa, Jr. 

Q. What Ia yaar ase aDd aGdresa? 

A. Forty-one. Acld11eaa Ia 2930 Culley Dl'ive, Roanoke, Vl:rpala. 

Q. You aa4 your wife, M. Teresa s. Johaatoa. are tbe complalD&Dta 

ij in thla actloa are yoa not? 

A. Yea, air. 

!: Q. Do ycq own real property la Pulaski County, Vir11D1a, which la 
i: 
l' 

the aubject matter of tbia aW.t? 

A. Yea, elr. 

Q. I will baad you three cleecle aad will aek if the_ae deecla repre•eat 

ii .I! your acqulaltioD of the. propertiea which az-e tbe subject matter of thta auit? 
: 

A. Yea, they do. 

Q. For the record would you react wbo theae cleecle are from and to 

whom tbey are to aacl the dates tbereof2 
:I 
'I 
1 A. The first one i• a deed macle aocl entered on the 18th clay of April, 

:: 
;' 

;; 1969, by aad between Harleae Thurman Law•on &Del Helen Henley Lawaon, 
li 
!, 

!. man aD.Ci ~e. aDd myself, Brice E. Johaetoa. Jr. ana M. Tere•a Stafford 

Johnatoa. 
!i 
~~ Q. All :rlaht. tbe next one-

1! 
![ A. The aecoDd le a deecl eaterecl the ZZDd day of Aupet, 1964, 
H 
I' ii between Noah J. Simpkins aDcl Dora V. HyltoD Simpkiaa, man and wife, &Dd. 
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myaell. Brice, t.t ••ada c. IMat it 1h..W 1M a., .Jola.-., 1... UMl Y. TeNaa 

Stafforcl 1Giautoa. 

Q. Tlae aeat ••-

-a-

Tr. 3) II A. Tbe aeat oae ia a._ .. eatel'ecl tbe let clay of Decembea-, 1964, be· 
I 

I tweea Myl'tle T. WIUte, wlclow, aa4 mreelf, Brice E. Jolaaetoa, 1.,. aad M. 

li 
li Te•e•a Staffcw4 Joluaetoa. 
! 

I M:r. McQbee: M•· C01Illlde•loaer, we WO\Ilclllke to latrocluce theae 
'• II 
!I 
11 

I! 
I' I 

\! 
lj 

ta evlcleace uul to latest wltbuaw dlem aad .Uetltate coplea. 

I 
Thel'e are cople• already eate••cl ael 

I 

Mr. Oweaa: Ia daat tile same aa ahowa oa your ealdltlt•? 

i w.. McGhee: All rlpt. 

i 

II 
I 

Ml'. CoiDIDl•8loaer: So aa fal' u lam coacel'aed •• caa accept the 

exhlblta ae tl'ae aad eotl'ec:t ooplee ef tbe l'ecol'decl cleecle of pa-opert.y tavelvM 

I 
I 
I 
I 

~a. Oweu: No o1aJectloa. 
!! 
I! Q. Mr. lelaa8toa. teU dae CoaJPt what llu occas-l'ed alDc:e you 
I; 
1: 
:I 
li 
i! A. D1ari .. tlae lattel' pan of Decembel' 19'72, a f;rleiUl of adae 
ii 
i 
I 

I 
I 

telophoaed me aad acl•leed that tile•• waa eome aeavy eqGlpmeat tllat bacl beea 

ualoade4 fa-oa a atate malataiaed l'oad oato tay pz-operty. Tbla maUel' waa 
' 
I. 
ji 

·i 
!! 

diecaaaeclla aoaae detail wltll labia uti I aadclpated dlat pel'laap• tbel'e mlabt 

"• a 1'084 coaatl'llc tecl acs-oaa •7 propel't.y oato aome p~topel'ty cbat laacl beea 

I~ 
II 

receady aolcl to penou I cUct. aet Jmow at tlaat polat. I aakeG my acqaalataat. . . .... 48 



ll 
~~ Yl'. T. s. O'dell to place poetecl etaas abolat the &l'ea I &Atlclpated WOIJlcl be 

1! treapa••· He did this aDd Jllave plcmrea to l:oc:llcate daoae alsae we~e 
II 
;i 

:: placed. 

Q. Do you have dleae plcmrea witb yoa? 

A. Yes, •lr. I have oae auch plctnre that sbowe the eatraace of the 

: roacl &llcl there were slane placed to the ript and. the left of tbat road. 
'i 
,! 

:~ Perhaps aot wl tbla the apace of 500 feet. 

-1-

I (Tr. 4) :: Q. (Holdbla photos) Do these color pbotoa purport to be the road 
I' 

I; tbat was conatructecl on your property by the defendaate? 
': 

A. Yes, they do. 

Mr. Owena: Dl4 I tanclerataad. that he had a pbotoaraph that showed 

I: the posted •lana? (Lookina at plcwre•) Wblch oee baa the alsaa? 

Mr. McGhee: Jt•a b.arfi,to.\J~ead. it, they are eo·cla~k. 
! 

Mr. 0·=- eu: AH rlpt. of couree I have no objectioD to the photo1raph~ 
I 

q 
I' ,, 
:' 
i 
i 

beina eatered, he ls teetlfyllll to, ae to the exiatence of a newly cut roadway 

and the p)lot01rapha doD't ahow where lt ia. I clo object to any atatement 

fl'ODI tble wltaeee ae to the elate they wel'e poeled uDleEbe poetecl them bimee~. 

Q. Dlcl you poet the aian•? 

A. I placed aome slaa• oa the road myself. 

Q. That l• the road that la depleted by theae plctorea? 

Q. Yoo pat them there youaelf? 

A. Yea, myeelf. 

( CoRver•adoa off the recol'd) 
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(Tr. 5) 

II 
li 

li . I 
J! 

li 
I' ,, 

II 
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.r 

•: 

:j 
II 
tl 

!l 
;; 
'I ,. 
:I ,, 
~ i 
II 

I! 
H 

il 
ii 
'! .. 

11 
I, 

I; 
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li 
ii ,, 
,. 
!r 
i. 
ji 
!i 
i 

'f 
:I 
•I 

!! 
:I 

II 

II 

Ml'. McGhee: Th•e azre aiau but he. plctal'ea &l'e clal'k aDCI it l• ha~d 

to aee • 

WI*. Commlaeioaer: Thfte S:e oae J~eal so04l ODe ycu caa eee• 

Wltae••• Ul'. Johutoa: Yea, I placed tbat there myeeU, of coal'•• 

daa~ wae aftel' tile road wa• partially coaet.-uc:te4. 

Mr. OweDe: After lt wae pal'dally coastructed? 

A. Yea, all'. Thel'e awe otaera daat wel'e placetS befowe, btat-

)b. Comrniaaioaer: Befol'e dal• waa cloae here waa the~e aay l'oad 

at all at dda poiat? 

A. Thewe waa a foot pada oaly. 

Q. Mr. Commlaaioael': Aacl you poetecl thia p&l'ticW.ar aip · aftel' 

-4-

A. Yea, all', INtI bad otbel' llp• wJaealt wa• oDly a foot pada. I 

have odlel' plctuaea Ol' pel'hape 1 4oa1t have them at dli• point, but I have 

Mw. COIDBileeleaes-1 Bill, Ia that the eame alp •• abl• oae? 

Y~r. MeOla .. : No, I ddak aot. 

A. Tbla la at tile betl•'• of ~· •oacl uul tb.la la Yiewecl fl'om dae 

oppoalte eacl of tile .... , t1aea oaa tlae two eacle of the s-oad oa my p .. opes-ty. 

Mr. Commteeloaett: Why 4oa1t you have tbeee two mazrked aepa•atel 

aiace they &l'e the two tbat cleal'ly alaow a •1p aad offer them ancl thea dleae 

othez-• that abowa a elsa aacl that oae 4aee too--Qet dle oaea tbat cleal'ly 
I 

uow a •laa tlael"e•• Tlael'e al'e tlal'ee of *•• that clearly ahow a el1a allCl 

have tbom lcleaUiled •• •• wile•• tlley al'e aacl wbo poetecl them····.-
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Yr. Mcdbee: Ml'. Jolmaton, I hancl you a photoss-aph whldl purpowta 

to lllow an ea~theaed I'O&dway aacl a alaa, would. you eaplalD to tbe Court wb t 

that alge aaya aacl who placed it dleYe? 

A. This la a et.sn placed on a poet ln the middle of the roa.G. lt 

woulcl be the northern moat end of the road oa my propel'ty ancl tbe eiga 

state a u Poe teet. No TreepaeaiDa". 

Q. Mr. CommlealODer, we offer thle ae plaintiff' a exhibit• 

A. I have my initials ancl the elate it was takea OD tbe back. 

Mr. Commlaeioaezo: Now, that one la clearly identified-He clicla't 

say who posted that eiaa Ol' the date it was poatecl. 

Q. Whea did you poet that sisn? 

I 
t 
l 
I 

1 
I 

! 
! 

A. The sian waa posted the day before the picture waa taken and the! 
i 

date le OD the back of the plctul'e, takea by me. 

the other exhibits• We .. will number them riabt after this oae. I am soiDI 

-5-

Crr. 6 j to letter these. That will be plalatiff No. A. 
1: 
i ,, 
· Mr. Oweae: No objectloa. 

Q. Mr. Joluaatoal h&Dd you aa~ther pboto1rapb aacl ask you to 
I 

explain to the Court what it P'U'POJ't8 to ehow, wbea it wa1 takeD aad who too~ 

it? 

A. Thie il a pictul'e taken by me OD t.t.rcb 12. 1973. It l'efleete 

I 
an eartaenecl J"oacl with a poet plaated lathe miclcUe with a •liD a~tachecl. Tbj'• 

i 

. wae done by me the day before. Jt ahowa a cable atretchecl aci'OBI the road I 

:i aD.cl the sign aa prevloualy refei'I"K to atat1o1 "Poated. No Tl'eapaellQI"· 

! 

I 
'51. 



I 
I' 

I 
I 

!I 

I 

;: 

It aleo show• my peracmal vehicle, a red Iklta1Ul pick up tl'uck. 

Q. I baacl y011 etlll aaodler fbotoaa-apb aacl a•k yoa wbt it pul'poattll 

to elaow aad who •ooll it uul wbeti? · 

A. TIUe ia ve~y aimllar •o the laet plct\l•e except fo• tke dletaace lt 
! 

. waa takn by me on May 1&, 1913, aAd lt l'eflecta the alp aDd cable that 
i' 

I el'ected the JWevloaa day. 

Q. I haacl yaa fo"r iadlvlciual colo~ecl pllotOJI'&pba aa4 &lk you what 
i 

they puJ~po;rt to ·sb.Ot;v allfl waea we'l'e they takea au by whom? I 
I 
' A. These f••r pbotosrapha wel'e taka oa Jamaal'y 9, 197J, by me, 1 

&ad they are ln an attempt to alaow dte I'Oad coutl'uctloa aacl •ome of the I 
I 
l 

danaae lioae to the .,.-oputy by tbat 1'0&4 coa•tncUon. ODe of the pllotoa;l'at• 

ebowa tbe bWl cloael' os- what appears to be bWldosel' tl'acka, uptua-necl 1 

tzteea aacl veaetatOD 18Derally. 

1&1-. Commleaioaer: Yw hacl *• other two, ao do yo.a offel' theae 

ae eabit.lt8 Dl, a, 3, ... 4? 

a.&. McGhee: Yea, air. 

Q. WI'. 1ohaetoa. llaaad y• a folciel' ccmtaiDiDI a eeriea of 

photos•aphe atapled tbezoeia ... ••k yCM& what daey purpoJ!t to allow? 

A. Theae ue pbotGia-aplla takea ia my pl'eeeace &Dd they r•flect 

the roacl CODBUUCtlOD &ad lOme of the e•oeiOD C&taled by tbe C0D8U'UCtiOD. 

_,_ 

dal• pelat. bat &D old roacl aiala~P to the l'oa4 priol' co tile conltnctlon. 

Phot01wapb aui8el' 3 allow• atz-•m that waahecl CNt the I'O&ci &Dd cau.••Cl 

eztoalOD clowa dll'f.Mib my pttopewty. No. 4 :reflect• aome of the allt caueecl 

I 
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(i 

i ~ 
t; ,, 

by the atl'eam. ·No. 7 refleeta some of the deetl'.ac:tloa to the veaetadon 

as ·well aa aumbe• 8 &Del numb.•l': 10. 

Q. Mr. J'ohaatoza. do yOQ. kaow llobe~t Middletoa. Freel Cook. 

Horace Strlcklel' and Ha~ry Sulckler? 

A. I have talked ollly tty phoae to )b. Mlcldletoa ancl )b. Strickler. 

I am not sure which Mr. St~ic:kler I talk eel to. 1 UD•el'ataDcl they &I' e 

bwotbel'e aDCi they have a compaay. That wCMlcl be the •tent of my 

acqwaintaaco with tbem .• 

Q. To your knowledae doet Robel't Middleton ancl Freo Cook own 

l'eal property adjolmaa youl'a? 

I 

i 
Q. What wae the 81Sbataace of. your coaveraatloa with Ml'. Mlcldleton4 

! 

waa lt, 'What waa tbe agbatance of that convel'e&dOD? 

A. On January 4. 1973, Mr. Middleton callecl me aDd dul'iDI my 

convereaUon witb him he atate4 that he had conatl"ucted a roaci across my 

propel'ty aad at that time claimeci dlat he hacl a deeciecl rlJbt of way which 

was recorclecl. Thl• wae dlacu•••clla aome cletall. Mr. Middleton aalcl 

he woalclset a copy of tlul.t l'lpt of way aDd forward it to me a• eoon as 

poaalble. I laave DOt yet J~eceivecl the J~ecol'cleci cleed of ript of way. 

Q. Do the deeds which yo\& have lDtJ~ociuced into evlclence provide 

for aay l'eeewvatioa oa- J&-aat oa- weferace to ... ant of a ri&ht of way to aay 

peraoa? 

A. Tlaey d.o aot. bat latel', if I may, oa Ma:rch 14, 1973, I hacl a 

coaveraatioa with Mit. Bob Ml4dletoa by telepboDe, aad there was more 

ctiecue•loa of the ript of way &ad. at this time he offered to buy the risht 

_.,_ 
fi3 
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(Tr. 8) I 

.I 
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II 

I 

I! 
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il 
:I 

II 
II 
:i 

I~ 
II 
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.j 
I 

I 
11 
If 
I 

I 
l 
I 
! 

cf way hom me. 

Q. Have JGU M4l .., oCNW•••adeu w&a Ml'. r•ed Ceokt 

A. No. 

coaeuucdoa i&aelf? 

A. Ye .. I oldalaecl the MJaO fwo• tlae llaUdo .... tlaat waa plac .. oa 

p&-opal'ty aa4 aeafth.t oet *• ._.,. of tbe com,..,, aadl f011811l It tD be 

Stnckl• B•ota.we of IIWavllle, Vlwalaia, aad 1 callfMI tbi• c•..-•Y aad 

I talkecl to oae of the Ma-. lutckle•• wllo adadttetl he h&tl coaatnoted a woad 

Q. Did be etate wllo that aUnt waa? 

Cook. 

Q. What acdoa, if aay, dld y• ta11e to ,., dle ........_. oa aou .. 

of tbeb tl'eapua od1c tb&D the eiaaa Ia tbe •.U wlalcll you have lawodacecl 

I ·toki lalm tbat lle wae ue•pud• • my Jl"pedy aa4 late&- 1 hU aa atto .. u , 

M•. Wllllam Cn.ft. to aotify M•· ......._by lettel'. 

Q. Yw have aU .. ecl daat •• a ntnalt of the ceutnetloa tllel'e laaa 

1aeen clamaae ._. te ,._ ,.......,, le . ..,, •••eet? 

A. Yea, dut pa.otopaJ*• wW l'eftect clama1• to w .... aad plaat 

life la Mdllioa the t1uat li9bti ea ay ,..,...., baa a •PiiDI below till• 

l'oacl __ ,........_ ... dlen laaa beea coalide•.W• l8tltl aa4 •Ut Ia 1\n •P ................ ,,. .... 
Q. Do '" •* tlaat •••• ... ,.., we lawyue call, aa lene oat 
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(Tr. 9) 

of chancery to ay to clete .. miae the amoraat of dlat clamaa•? 

· Q. Have yo.a at any um·e elace tile ac.ultitloa of the au~ject 
I 

Proputies authorised IUl'fODe to ao &CI'O .. ~ p~ojlel'ty fol' tile pll'po••• of.l 

-·- l t 

'I 
A·. No, I have not. I 

Q. When you pul'chaee4 thla propel'ty dicl you have a tide aearch 

performed? 

A. Yea, I dld. 

Q. Who 4l4 da t title examiaatloa? 

A. M~. Phil Sadlu aacl hie law fll'm. 

Off the record••• 

Mr. McQbee: W 0\llci it be p:roper to intl'oc:luce that ttle certificate, 

Mr. Comm.laaioael'? .. 

M!'. Oweu: I wwla object to that aa beiq aometblq pu~ely 

peraoaal between the complaiDaat &DG hie a.tto:rney, that ia aot of its ab•olutel 

evideace or the t~uth aad t:bat ia aa l11oe that i1 before thle commiaeioa. ! 
I 

! 

Mr. Commlaalcme~: AldlouJb I would like to have it aa a poiat of 

•eference. 

Mr. Oweea: I have DO ~bjecd.oa to that-

MI-. Commlaaleael': But I thlDk you are l'l&bt-

Mr. Mc:Qhee: I am iacliaed. to aa:ree but let me aak him tbla. 

Q. Dld that title certificate :reflect any l'illat of way aero•• youl' 

pl'op•rty, I thlak that le p .. eper? 

55 



Mr. Oweaa: That, I . .-. object to ieca••• tlaat la dae le•ae la 

fact· fow lb&• oolalldealoa. 

Mit. WcQbee: lam Jut aaJclai 1f dlatttle coniAoate llaowe4 tlaat? 

I am aot aaytaa dlat le a •eritJ, J)ow, I am jGet aa&IJil lf dae tide ceftlllcate ·1 

ahowedthat? J 

Mzt. Comml•aioaett: 1 djlak I will adllllt lt foat pupo••• of lllowlq 

1 why w... Johaatoa took tile pMitlea a&t be did aad p .. tecl dae alaat titat be 

1:1 dl4 08 advice ef couaeel tbat dae-aa· wae ao ript of way acl'oaa it, I will 

1 ..... , " ••• that ... ,.. •• 
n 
il -9· 

(Tr. 1~~ Mr. MeGil .. : AD 1'1..... dl'. 
I' 
:I !IGl. C:OIIiallalioael': He caa 1• alloacl 111111 auwe• that flll"dt-t 
:j 
i· Q. Qo aheacl aad auwew that I· aaJied Msa. Jolautoa. 
I! 
li ~1 A. A• Ia• u I caa detenidae tile•• ••• ao deeclecl ria~•• of way• 
II 
11 acl'~•• •r p•openy. . 
q 
;i 
ij Q. To a• back, •r ... •d• ..... doH dae tide eeni8cate wlalcb 
i, 

il you Jrecelved &om the law fii'Dl ef QU.me .. , &aclleJr, Jaawam, TJa.omaa • 
I 

Satllel'laad ... UJ' ripte of .... &ci'OH yeal' p .. eperty? 
! 
I 

·I I! A. Ho. 

I! Q • ..... 
I 

c....aee1..-,. I watalcllike telatJroduce the title cenillcate 

I lato•eeon. 

Mat. COJaD8HiGDer: I will a4adt tbl• •olely oa tlae baaie of wlaa& 

Mzt. laiautea clld to•what be weUetl upoa to place hla polted aipa upoa tile i 
pi'apel'ty aot U to da• &Ntla 01' COI'INC&DeH of wlaelllel' Olr Dot tlaue ie a rip~ 

of way. This will be Exhibit E. I 
56 
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1: 
ji 
,, Ml'. Oweu: No objection to that. 
r; 
ji ,, 
'i Q. Ml'. Joba•toa ia.aotDI dt.Jtoap tae flle bel'e a momeat aao ll'aa .. 
~ i 
ii 
h 

!i aero•• three adclldoaal pbot,oa.-apla• and wtU ask you wJaat tlley pa•port to 
i! 
!! 
!! show and. dle date taken aad by wllom? 

A. Tile first wlU be a colored pbotosl'aph taken by me oa January 

9, 1973, aDd it shows a bull clozel' aacl it has a Iotter .. 16" with ''Stricklere 

Brothers .. wl'itten at tbe top. Appal'ently tbla la tile macbinel'y, Ol' aome 

of dae macblaery uaod Ia coaab-uction of the I'Oacl. 

Q. That la coaetruotl~t~. the roacl acroae yOlll' pzooperty? 

A. COI'I'OC:t. 

Q. I wW lat:roclace thla pbotosrapb. 

Mr. C~mmia•ioael': ftla will be plaiatiff'e exblblt F. I 
I 
I 

A. The aat pboto1rafb l• a black aad white pbotoaraph taken by mej 

li oa .Jaaua~ 31. 19 74, ia tile preaeace ot N••· Dora Slmpklaa. Thla la a 
I 

-10-

I (Tr .11) 
1: 

photosl'aph to the eavaace of WI' a. SlmpldDa • home wltll a l'oad leadiJas 
.I 
H off to tbe left. TIU• la where the road coaatructlon bes!ae &Ad what I 

4eacribe4 e&I'Ue~. ae tbe nozttllen mo•t part of die road. tbat wae 

eoaaaucte4. 

lb. McQiaee: I will l.Uo4\1Ge tt.t JU. Commleeioaea-. 
I 

-.&. Commleftoael': 0. k. tllat wlU be eDlblt a. I 
A. Tile otbel' Wack aad wblte phGtOJftpb -• taken by me - .r--1 

1974, lathe ptteeeace of Mra. Dora Slmpklaa aad. it l• • view from the I 
i 

road tbat wa• coaebucted at the polat ef the laae ehowa in the pl'evloue i 

I plaot01npla au l.t nflecte a pathway elmllar to the area whe_.e the road waa 
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ooutncMd. t.efue tbe ooulhedaa acwoe1 _, P~'•P"tr• 

u.. MoQJa"a 1 ••It t1aaa dtat ... 1M latnclaced Mw· GeMmlaaloael'. 

..... GOIII&Id-'_._, 0. k. tbat II ..Wid.t R. 

Q. w.. IObaetoa. I wlU atl& yOG wlaethu OJ~ aot you awe &Udal tile 

~o.l't fw aa eaw, fo• a peawaaeat l.._t&ea &&ala•t die defeadaatlf:rom 

t ... .,.. ........ , .... ,...,."" 

.. ·~ .. .... 

A. llae la U.a. Don Slaplda., •• la oae of tlae peweou who 

Q. .. ltW u ........... ....., ..... , 

A. 1' ... aed .... 

afte_. Y• ••• ......., •• oalde aaoee the PMway tbat wae hel .. coutnc 

A. Ia fact. tlawe wen a ......... of cable• placecl acr••• til• road. 

Tile 81'8t ... oa Apll .. 1911, I plaoed a cattle ac .. MI tile woacl aacllt·. wa1 

nmewecl. I tldall ,....,. • Apftll6. 197J. Tlae caW•• aowa oa tlae 

pic~••• wue placed ....... tU UU. • Yay 1&, 1973, wltb .•• pHt plaated 

ta the ...... of tile woad .... .._ • eacll caltle. Th••• caWea •••• CQt 
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II ·-· -·· - - . 
II 
1! aatl the poet ~•moved appal'eady by heavy equl~eat. Oa May 21, 1973, 

I' .! while I wae talkiDI wltb oae of fle atorekeepel's ln the al'ea aad be •tatecl that· i 

n I ;J 

II Mr. Com1maelonez-: No, I' cloa't think I cua beu what eomebod.y 
1,1 ,. 

.. mt1ht bave told you Ml' • .Jobutoa. 

!I I· 
" II 

:1 i 
i 
I 

Nr. McGhee: I tblak that la all WI'. Commiaaloaes-. 

tl 
11 . BY MR. OWENS: I 

I 
I 
I 
I! 
I• 
i· 

I! 
;! 
II 
!I 

'I 
h 
:I 
!i 
ii 

I 
Q. w~. Johnatoa, you ••Y tbat you haclaaticipatfHI tbat a roacl woulcll 

be built ovel' tbla pz-operty. whee flld you fi••t aatlclpate that it woulcl be? 

l 

A. Durin& the Chriatmae au New Year holidays of the late~ part oft 

Decembel" of 197Z. Mr. O'Dell caUecl me by telepboae aDCl atated that tbeJ~e 

i! 
;; wa• heavy equlpmoat ualoacleci oa my ps-opel'ty from a state malatained I'O&d •fl" J 

li , knew that eomeoae had parchaeed. tbe laad oa tbe other alcle of me. I aalnecl 
I 

:i 

j ~ 

;: 
•: 

tide JmowledtJe fl'om Ml'a. Doa-a Slmpklaa, Wbo told me that they hacl talked 

!: to hel' aa4 abe laa.l tolcl daem that-· 
I• 
I' ,. 
il 

i1 
p 

Mzo. Oweu: Apia, I object. 

Ml'. Commlaaiooel': I thlak It mipt be la.the othel' te•tlmoay, 

!: aayway aoa't eay what aaybody tol41 you. 
~ ; 

' 

A. I'm 1orry. 

I 

li Q. Aayway J1M ay that Ia tbe la&e:r part of December 1972, you 

come by that then waa aome heavy eqaiplneat UDI.oacleci there? 

A. Yea. 
I 

Q. Alld whee dld coa•uuaUoa f11'et •tal't oa tbe roacl, to your lmowleiclle, 

that you wel'e aware of? 
,,· 

·13-
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I 

t; 
i 

A. I tiWsk it wu ......... 29t 1911~ 

Q. Aacl wllea dlfl p11 voa•..U, ,. .... Ae•t lllpt 

A. I alk Ul'. O'Dell te place .._ ... 

!~ ...... the fil'et lllpf 
II 
II 
'i 
i 
. ~ve. to eatkmate that. It was ...... dle l'oad COia.tNCdOD I )Qaed auwe 
I. : . 
i . 
I 

I ,&lu oa dMJ ~-· 
I~ ( 
!I 
h 

Q. Let •• uk f0\1 M•· lolaaatoa. r• laave 8le4 ben ae &lrbildY 

li 
I! Ao 8 • C. photoawapha taileD 8D tlt.e lldtclay Gf May, 1913, aAd .,.. eay dda 

I 

I 

I ~ ........ ay..._,...,..... ....... , 
A. Wbat lt tlaat day, pl..... let .. •efel' to •J aetea. Theee 

I 

I 

Q. Tllat waa .my_._. • ......_ .._t y• W peeted the•• elpa 

aftel'tlae c .. a-.etl.oalaatl•· . 
A. B1atl bad plae .. •••II•• wldte pute4 alpa ••- diD• befo•• 

tlala aacl lt waa ....,. flhe fll'et ...... of the I'Oacl \JODII&nctioa •• 

Q. I b.ad waclewetoetl ,.._. .. atbaoay to be tlaat tbeae wen tba fil'tt 

all~ ,... bad ,...... IAat of • ._ • ., J _..... be la eata-o• DD *•· 
A. ·I pi.Me4 e.all• aau IMfwe daat aot, let me a-ean•• plea••· . 

It l~ a..N to nae•lla, llaave W tid• laatl ,..tecl fott pel'ba .. a ye&l' •• eo 

pn•l••• to tide. Tile atpa wH&.S set ton.._. aadl woalcl ,., ••• up aatl 

aad • waa coaetaa-ly,...... alpt ap. lllat.lddak ,.,.. .. ••~• waa oaly 

maya.. oae elp. oae ol' twe ..... at tid• tbaa, &ad IW• le th• reaeoa I I 
r 

uk w ... o•aeu to ..... IBOH· I -- .......... ...... of two ..... to I 
60 
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·li 
1/ tbl1rty day• IUicl placed. elp• oa weee myeelf ia adAlitioa to the oaee b1 the 

!! photo11'apha. 
I 

t1 

·i Q. Bat c~ you tell "• wllen thla woald be, othel' thaD juat auee•l~a~? 
'• 
!l 

-13-

A. Wldda two to three weeke alttr coaetrucd.OD. 

Q. At dd.a polat dlcl you bow wbo the owae~• of the acljollliDI 

A. At wblcll polDt? 

Q. Whea yeN Ill' at poe&ed aay of tbe 8lpa? 

lj A. I believe I placed tile pHted •tau before tbey pul'cha•ecl tbe 

il p1r0pe1rty. Becauee I poetecl tbla pal't oC IDJ lalul befon they JMllrc:baaed. it, 

Q. Aftezo roa fGaDcl Gal tlaat aomeaae claimed aacl aes enecl a ript ol· 

" way tllJPoap dde pnpewty, caa yoa tell u tbe appl'oalmate date when yoa 

4otennlaed dUe? 

A.· Yee. J'aau&I'J 1. 19lJ. 

Q. Oa .f&J~~~ar, 1. 197S. ia wbea you 8w1t datel'mlnecl that aoaaeoae 

II auelrtecl a lrltJat of way cwew yov.lr paoepeny? 

I 
H ., 
'! 

II 
II 

H 
II 1! 
it 

II 
li 
'I 
h 

A. Yee. 

Q. Aad daat wa• AIR dae maclalaeay waa tbel'e? 

Q. At thle polat clld yoa coatact the owaezo• eo laacl a•seJ'tecl tbia; 

A. lflnt wltzed to Ml'. MtMietoa oa .tuaary 4, 1973. 
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t -·· 
I 

. i Q. Au dlcl ,.. tell lalm dtat be dW ..... t.a•e a dptt 

A. Tu ••• ... Jae cdal..a t1aat lle did taave a ftllat of way ... be _.llld I 
I 

1! aad me a ceflUIM cepr I'.O.clllll dale. 
" n I 
I' ,! Q. Aa4 wlaea cUd ,_ 8wat write ...._ aad teU llaem tltat llaef clid aetj 

1: 
,; 

.. 
I 

i 

li 

A. Oa Jaaarr J, 1913. 

Q. Tlaat waa afte• you coavenaU• with IWrt oa tl1e 1114? 

A. Re. I did a ot Jaave aaavenada wlda ldm udl laaaal'y 4tb. tlae 

foUewl .. dar. lleanaed bla ldanll&r oa tile aecoacl aad I _.ote Ida oa the 

--··--'it 

(Tr. 15~! 11'4 of......., aDil u call .. - .... .,. • we had a teleplae .. coaweeealloa 

,: 

·1 oa tlae ttt. .. , ollaaaary. 191J. 
q 
!: 

jl 
tl 
ji 
jl 

!I 

II 

Q. I apia wefe• to BMidldta A. 8 • C ...... • May II. 1973. dd• 

A. Y•• air. 

Q. ....... futla•• ........ ., .......... 
if ! coataoa.l ta. Cnft ..... law a- af Cnli. McGbee la r•an to tide 
l .. u.., 

A ..... ••· 

Q. .A .. a.& Mlr· Cnft .... a..e people oa aotice a eee..allae ? 

A. 'lee, .... 

Q. l._..raaaoepreftbele .. •.._MI'. CnfttoM•· MIMletoa ............... ,.. ........ ..., .......... , 
I, .A. Yee ••· 

I 



ij 
b 
il 
j• 
,I 

II 
ll 
'I 
' I 

: ~ 

I 

'· :! 
:; 
j; 

Q. Wbat le tile date of that lette~? 

A~ Tb1e lettel' la dated Febnal'y 12. 1973. 

Q. Would you ztea4 tbat ~to the z-ecorie, pleaae? 

A. I Jlepa.-eaeat Brice-

Ml'. Owona~ Let me aee•yota are ces-talD tbi a la the letter daat 

~11 wrote-you allese it to t.e ? 

A. Yes, I have a copy of it as well. 

Mr. Commla.Soael': Let'e jt1at admit lt, the whole thiDa. the c:opy 

of the letter iato the ncorcl. 

Mr. Oweae: You took dale out of you file Bill, aad we know lt le 

~; your copy• 

!! 
!I err .16) ll 
i! 

Yzt. Jaaatoa: Aad I bave a copy of it a• well, I ahCNld have referreJi 

to lt but I overlookecllt. 

·IS-

)h. Collllldaaloaer: Tbl• will be admltteci ae Plaintlff'e I:Uiltlt J. 

Ml'. McQiaees I lMtlleve that ta all, dr. 

Mr. Commiealoaer: Let •• juet aek him a qu.eatloD ozo two-

Q. Tbe pnt tbat wu lmplaa&ed la tile adcldle ef tbe roao, do you of I 
I 
I 

A. Of ray owa kaowl ... e, ao.· 
I 

Q. ADd of ycnal' owa lraowleciJe do you bow wlao cut tile cable that 

A. Of aay owa kaowl ... e, it cannot be here•ay? 

Q. No. 

A. No. I tlt.lDk lt 
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........... 4 feet ............................. l-10 ~ac~a .. Ia .... . 

I 
1: 

ji 
I' 

~a naed peat udl pade41t Ia ·dpe. Bolt wu a .. ., difacalt peat to 

w .. ove, dae•ef••• I UA1I!Ietl It W.e ......a bJ ecplra eat. 

Q. Do,_ &lldloriae d&e nentat'Y ID .ap ,._. .... to daeee 

4epeaitl ... afte• til., ue tNaecdtM47 ~ 
·.·. :" 

A. y ... Ide. 

Q. 'lllat ,. all-···· 
aaJCE IOIINI'ION, lB. 

li COMMONWS.ALTII 01' VIBODUA 
n 
'I 

ll 
II 

COUIIT'f or PULAIICL te-wlta 

II 

ll 
ll 
!I 
:1 purpoee ••t fcal'da Ia tile capdoa Ml'eel. 
!I 

l! 
!I 

Nfo~re .. Ia my aaf.cl ~ .......... at abe tl_. aad place ud fu the 

Glv• _... .., llaad tbla lith .. , of Octotaew, 1975. 
,, 
it 
I 
; laly 11, 19?1. 

II 
II 
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j! VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY': 

I BRICE JOHNSTON, JR, : 

I 
AND : 
M. TERESA S • JOii:NSTON, his wife : 

II II .. ..,. 
I' ,I 
;, 

l
i ROBERT l· .. 1IDDLETON 
j King, North Carolina 

II Al"l" D 

1! FRED COOK 
1: King 1 ~Jorth Carolina 
:! 

ii HORACE STRICKLER 
:: HARRY STRICKLER 
!1 T/A STRICKLER BROTHERS 
~~ Fancy <.:;ap 1 Vir1Jlnla 
,, 
;: 
i' I. 

. • 
I 
• . 
• • 

• • 
• • 
• • 
• • 

• • 
• • 

COMMISSIONER'S 

HEARING 

i' 
li 
ft 

In execution of a decree of reference eritered in the above styled matter 
;: 
;! on the 11th day of December, 19~3, and pursuant to agreement of counsel, the 
i: 
i; follO\ving depositions, continued from July 14, 1975 1 were taken before Eugene 
:: 
p 
~i L. Nuckols, Special Commissioner, at the Courthouse of the Circuit Court 

;, of Pulaski County, Vtrginla, at 10:00 o'clock A.l.f. on the 8th day of .Atril, 
!' 

1976. 
•I 

il ,.-·· 
;I PRESENT a 
:; 

........._.._ ____ . 
EUGENE L. NUCKO~, Special Commissioner 

BRICB JOHNSTON, JR. , in person, and by 
his attorney, 

VVILLtAM R. L. CRAFT, JR. 

ROBERT (BOBBY) MIDDLE'l'ON and 
FRED COOK, ln person and by their 
attorney, 

A. DOW 0\VENS 

65 



(Tr. 2 BRIO I JOHNStON, JR. , a wltaea• of lawful age, after flrat belao duly 

~wora, deposes •• follewea 

IY MR. CRAFrt 

o. Mr. Jolmetoa, you are tt&e a•Jdatll8Qt with your wife tn ttds 11'0-

~DG now pendtna In tt&e Olleutt C08t of Pulaaltl Oouaty, Ylr91ftta , atyled 

~ce Jolmston, Jr. , et el, 8981ftt1t Robert Mtddletori, et al, Ia that coaaec~? 

A. !hat ts OGiftiCt. 

Q • The reoerd would latltcate tbat deJGflltiOilS were taken anvtoualy 

lin your balleU, tiMJ· Jaet talclllfJ of wldob waa oa July ~4, lt?S, Is that oarrect? 

I A. 'lllat le ooneot. 

1 0. Mr. JHutoa, baa tile attuaUea of·wldeh you ca.plelned, about 

~ treapaaa&a; ancl use of your le.-t, GGatlaued alDGe tile teklaq of t• last 

~poaltlou July, 1175? 

A. Y .. , tt 1181 to • ._ ...... 

0. a.a tta.e ben eay olllage or addlttoa • eupplealante to tile 

~plaiata tbat you JRvlOitslY teltlfltMI e'*at? If 10, state tbe•. 
Q. Yet, on Jamaarr 17, 1171, I leerned ,_two different sources tbat 

• midge had beea ~d.._. a emaU atrealll and t11at It llad caused severe 

.,_toa becauae of tile aoa1truoUon of tlda 188dl aad later t went to see that 

~tte. 1 took pllotograpba. r believe ,." ._. -. 

·o. w ... dld ,.. go to tile eae? APJNXIIUtely? 

A. I went to tM lite aad tan t1aree ..... 118Phe of tide brtdte Oft 

Januaay 18, 1171. 

Q. Do ,.. bow -· ..... tile bftdge? 

A. No. 
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Q. Is It located on your property? 

A. Yea. 

Q. Do you know of anyone else that would ha~ ~~~· naad or uae of 

-2-

(Tr. 3) this bridge other than yourself or the other .,a. 

A. Not to my knowledge~ 
I 
j: Q. Dtd you say that on this date you took photographs? 
II d 
!1 A. Yes, I have two photographs of the bridge and the one photograph of 
'I 

!: 
:· my cable -the cable across the road leading to the bridge. This would be tn a 
.j . . 

;~ southerly direction, I believe. 
,I 
!! 
•' 
~ : 
n ,. 
i' 
H ,. 
!: 
\. 

r ,, 

Q • Who installed the cable? 

A. I installed it myself. 

Q. If you will let me have those photographs. 

ij 
!i BY MR. OWENS: 
I; 
·I ,, 
II 

II 
!I ,. 
:I 
ll road. 
11 

Q. Is this showll\9 the cable? 

A. Yea, that is the cable, end you can see the vehicle tracks In the 

~i BY MR. NUCKOlS: Before you get any further into this particular aspect of tt, 
:! 
ji . 
il 1t would appear to me after gotng over thia that the only thing I have got to 
:: 
1: consider ts whether or not the defendants had a right to construct a road there, 
i. 

" 
\~ did they bave a right of way. Now all the other Items such as thts would be­
n 

!: in the event that I decided that they dtd not have the right , and, therefore, it 
'i 
It 
!: became the question of damaqe was before the court: the court then would have 
H 

~~ a Jury to det-l.ne the amount of any damage. But all these thtngs hare have no 

jl bearing on what I have got to decide. 
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M'R. OWBNS: That ta ay undentamtav. 

~.NUCKOlS: It would seem to me urdeae you an baw aoae otMr reaaon, 

~·ought to reetrtct to the rt.ght of butldtng a roe~ acrose Mr.: Johnston's 

p-operty. 

¥Jl. OWINS: As I would understand-

~· NUCKOIBz· I ;ath• thattbere is no question they butlt a road aeroaa 

.,_and the only questton la, "Did tbey have a rlqht to build one?• 

-.,. 
(Tr. 4) ~.·; CRAFT: I am tn agreement with youi OGR8l•a!~ abo1tt tt• &seue bc~fore 

you • The only purpose that I felt this evidence would aeive ls to show that 

1~ la attempted to be used. It baa not been abandoned. And that lf the court 

should so rule either way tbat these people ln tbls use would ettJa. be 

~ohtblted or J181'1ftltted - one way or the otb8r we would be entitled to a 

~earlng on damages, an ·taaue out of cbaRGary or we would n~. 

1\tfR. NUCKOIBz All rtg!*. But I Just thought I would state thta so we would 

~ot go tnto aU the ather details. We will qo ahead and take these but I tust 

think for Mr. Owens • sake too that we reetrtct It just to tid s question. 

~. OWBNS: That~~ my only evtdence. 

~·· NUCKOlS: All right, fine. You want to ftle those? 

~. CRAFI': 

Q. I would llke to ask, Mr. Johnston, you oOJlaent to introduce these 

~otographa •• exblblta and made a part of your testimony? 

A. Yes. 

Q • Mr. Johnston, this does reflect the continued use of a rtqht of way 

~ road aoroas your property that supplemeats your previous testimony tn thts 
~ . 
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jicase? 
II A. That ts correat • 

!I MR. OWENS: I have no questions. 
l ~ 
!' 

I, MR. CRAM': 
!; 

II Q. Do you consent to the secretary to siqn your name to the deposition 
I; 

II after 1t bas been typed? 

i1 A. Yes 1 I do. 

II 
li 
II 
I' 
I' ,l 
d 
I' 
II 
!i 
II 
'I 
I 

I 
! 

(Tr. 5) BY MR. O~~NS: 

BRICE JOHNSTON I JR. 
....-... . 1 ... ~;t- ' 

By ( ),tJ&tLf. W ,z·~:. 
. ·. · · Notary Public 

-4-

. . ·- ' -

J undentand tbat you now re1t. 
p 
:! MR. CRAFl': 
i: 
~~ Yea. str, tbet completes our teattmony. 

.. ' .. ,., 
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II 
jl 
I 

!BORMON ALUSOR, a wttaeta cd ~f.a ~, ·--belna daly 

awom, depoa• aa followat 
~ 

Br MR. OWB•a 

Q. Would you state your full name, aad YGUI' aoe ead address • 

A. flaomtonAlUsOD. s._,.,.._, wU1 be aewnty tba 8th dey of Mav. 

Q. W1ae do you llw, Mr. Alllaoa? 

A. I llve tn the AIUsoata seat loa now. 
Jn taaua now 

Q. AN you famlltu wttb t1ae treat of JendltUt ts .,. ,...ently owned 

by Mr. Fred Cook and Nr,. Bob Mlddlatoa? 

I' A. Yee, we uae to own tt • . I 
II Q. Bow fv · ~ tbla treat of laad do you aow Uw? 
I! 
10 
II 

II A. Stx mlles &PJI'C*Imatel?. 

11 o. You u,. ea t1ta aout~t • up tile rtwr? . 
A • 1ID-Iuaftb • 

0. Ia tt correct tltat ,.. IIIDtly owaect tJdl traet of lend plus other 

Jancll tblt· .... coauo.,.. •.,.... to tideland? 

A. t~~at•• rtoM. 

Q. Waa tills a traot ef Jatld tlaat wu • .., bF your dad? 

A. Yee, ear. And •lao my...,.,,. ~ ewaecl by betJa Of-· 
Q • De )'011 kDOW .... MIRiaeJv wlsea they ohta IDed title to It? 

A. I would haw to-- a 1881 of tlaat but I would AY tt mult ba'le 

~• 1111 • ~ iD tblt ...... ROw •t had happened, •v father was 

!lltntd to ..... there ............. ., tlata treat of land .. Dr. Raby 

-s-

l. 

1 ., 
I 



(Tr. 6) il Calfee aDd that was around 1918 .• You see he was the one that cut thla road 
L . 

1 off. They bought this road from tee C rant Slmplclns for the amount of ten 
I . . 

i dollars and so he cut this road off and cleared tt out ao thay ~ould qet th1r.: 

timber and then lt was the only· road I have ever ~"own 9ince then. 

Q. Now. let me get lnto this a little detail. You s .. ate that vom dad 
I 

!bought lt, you think, around 1922 '? 
It 

li 
A. Around there somewhere. 

I, 
\1 

Q. Before then. around 1918, your father had rem.oved timber from the 

jJsame tract of land? .. 
II 
I· 

I! 
Jt 

I ~ 
II 
li 

ll 
n 
!• 

i ~ 

.A. He did. That's rlght. 

Q • I believe this ls a mountainous tract of land? 

A. It is , yes • 

Q. Let me refer you to Defendants· Exhibit t2 that has previously 

i~n filed. Let me acquaint yOu with thts because you haven't seen this. 
:1 -

~bta 1s the r~ew Rlver-

1! 
!I 
!I ,. 

A. That's right. 

il 
it 

;! 
Q. The railroad bridge in here-

A. Un-bunh-

Q. This is the state road-

A. Un-hunh-

0. The paint mine la right tn thts area-

A. Un-hunh-

Q • Tbts ls V•l. W. Dlokeraon 'a property rtght tn this ~•nera I area-

A. Yea-

I Q. Now tbls is the road going off the maln Lead Mll'le Road up the 
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(Tr."7 

n-
A. trn-hunb-

-s-· 
Q. And this ls th~ ~-~·;. U"' pro~y- ~; 1~ Nit owned by Mr • & Mrs • 

J~ston? 

A. Un-hunb. !hts ts the Sbatklae' dwelllnq, ts that rtght? 

,, 
il 

Q • Tbat Is the old N.J. Stmpktna' res·tdeace. NO'N, the road la question 
li ,I 

!I ch~ck me on tllla, Mr. Craft, aoee off the publto state raad that runs bestcally 
ij 
j\ ea~t and west ln a southerly dlreetlen towwd tile N.J. StmpJclns• home-
: ~ 

.! A. That 'a rtgbt -
,: 
1: 
·1 0. Then can you plek up wlult was theft uaad by your father and by 
,; 

j .. 

1 

yo~self? 
i ·. 

,! A. From right llere we weld tiP to here. Then we left tt here and ceae 
:I 
II 

![ on arouftd lato o• JrOP811Y. Just Uove tbe howe. !he reed was tn above tile 
a . 

1! ho,..ae. 
1: . 

II 
'· ;: Q. Now, let me refer ,.. to tide exlltblt that shows the Stmpktna• 
li 
li 
:: ~·· You potnt out tottae .,..iaelaaer tlutt you came off the state road tn a 

' 
;; southerly dlreotloa-
:! ~ 

: ~ 
' 

,, 
:I 

'1 
" I 
I 

I 

A. un-IMmb-

0. To a potnt aear their reatdeaae? 

A. Well, now, It wee just a allelt cltatenae flom tile state road to a 

;l PO,lnt we turned left and come up arouad. 
II . 
;j 
i! 

Q • And does thla plat fawat.Uy show the • urse of rtgbt of way that 

11 w'a used? 
I! 
ii A. It look.e ftne to •• • 
~ ~ 
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(Tr. 8) 

'! 
II Q • Well, this ls not, of course, to scale . 

11 A. I know but it looks fine to me. 

:! Q. And 1n leaving the road,Yas it necessar-Y to eros; a &mall branch" 
\I 
ii 
;: A. Un-hunh 1 yes 1 tt was. 
1: 

! 
i Q. Is this what was known as Breeden's Bran··~:'" 
! 
:. 
I 

II 
II 
·! 
1i 

1.1 
I, 

-7-
, ....... ,, ... • • ·' "f'~· . . .... . ' 

. · A. Now, that is a part of it. Just ~ .. ·_ ·· ( ·• Tlt/l.t .cu~,ah fuked •Jp in I 

there but this is known as - it gathered from there off of our property and cam~ 
down 1here • That is Part of Breedens Branch. j 

Q. And was this where you used as a means of getting back to thls 

ftve hundred acre tract? 
!I ,: 
:; A. un-hunh. I 

!::! By your father and by you? I, 

A. Yes 1 many times. 

!I MR. CRAFT: I am afraid I have gat to object because all the questions j 

il me leading aalllng for a ..... yes" or "no" answer. j 

\\ MR. NUCKOlS: Let hlm-I reallze what you-but don't make them quite! 
I~ 

!! as factual in the interest of time. 
H 
'I . 
i; BY :MR. OVVENS: . I 

j; Q • Mr. AlUaon, you really basically don't know this but let me say to I 
li 

I! the commlastoner. Look at this defendants.' exhibit number two and point out to 

jl the commissioner the way that you and your father had gotten into this five 
, . acre ; 
I hundredkact of land. I 
; A. Now this road right here was the only way \V8 had of getting in therel. 

: That was the only ri<Jht of way we owned at that time and that's the only road I 
we had, and so 1 more than that, all of this ttme we owned thta tract of land the I 

i 

publ1a used lt. American Pigment Corporation used tt and everybody come along 
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(Tr.9) 
. \ 

U&at waated to usecl tt. they balded__,,_.,., hell.., OW pJece aad 

.......... ..., Jdclcd ........ ,--...... 

Q· ... ,...., ... lilt •• ., 

A. The INbllo did Uft •.• a ...... ll'1111l•lllld _, .. tt. 
JlllOfiiiD PiglaeatO•Pliitlla, ____ :_d_J11r& ... m II• 

Q • traa-ll1Jida. 

A. llow, tMv ullld- iOacl* too, whUe we ..atd this traGI of land. 

Q. au- to your~ cner_IJIIaa•..., 101111 as a means 

of aGGIIa to thla traat Gf W? 

A. Ko, ldn't1alavelaay, .......... . 

Q • De I ....... YG\I~te aav tt.at 10&W dad beullcl umber GUt of tbele? 

A. Oh, fw, .., a p8dld of~. I dM't..., J\1lt haw loav aad hew . ... . 

. ~ 
I 

muoll. IMI!Ibly willie We ..... a •· ..,.., wiiUe we w:a• '-..._.".tad baaltRI .. ~ 

Calfee,.-, he weat ..._and •aa • .,_.,of ...... out title road out. 

0. rlda ... ,.., dad? 

A. Yea, -.dad. ae did t~~at. Be CJut ...... eaa. a ... 1a 1tue11ee ·_ 

and ......................... . 

o. Did • Obtela ._ ... of tide road troa Mr. Sllll*m•' 

A • ..., Gelfee 41d tltat. Dr. labpCalfel. Be beuqllt tlat for 810.00, 

bell.._,,... ... ID...,. • •lltaw .... It, t laave nen a recti .. of that 

tlld I .._4 

... a aaw. 1 .. 1111 ........... a aaut t 1taw ... tha Neetllt 

IIWIJ ........ ...,....; ao:·~- ........ ...,.. •• ._ •"·",.. the 

0. ·-....... ,.,. ....... elated .... lrcl -., Deeeabar' 1915 

............ , ........ , .......... h .. hi Deed laok 38- Mr. 
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(Tr .10) 

tommtsstoner, I am sure you have already found. it but I don't have the paqe 
here. 

um~ Do you remember the name .. Stephen P.M. Tasker" and who they were? 

I A. No, No, I don't. They were owners I bad heard but tbia ts Just 
I 
I' 

lhls. .here. I know that they had an interest ln the tract of land that we bought il 
1: 

~~t one time. 

!I Q • I'ld they not - is it a fair statement to say that they owned a whole ,. . 

~~ot of land over across the river? 
!! 
1: 

!I A. They did. 
il 
!( Q. This refers to a rtght of way to the N.J. Stmpkina crossing Breeden's ll 
1:· 

1 a nab, and you testlfted that tills little area ts , shown on the tbtnq, the 

I 

l 
I ,, 

II 

crtbbley lines , is Breeden •s Bra ncb? 

A. Yeah and back up here ls where tl\at Uttle -we eeUed tt the Pole 

tdqe. We built that Pole Bridge so we o0uici qo CI'Ofl9 there, tbe branch. 

hat little bridge that he was talkinq about there that was the Pole Bridge 

han we sold it. 

-9-

0. Well, this would be a Uttle ~tfferent br~dge the!1 the one be just 

II referred to. 
II 
'! A. Yeah, that •a rlght, but that ls what we called It. 

! 
!I 

Q. Now, this deed from Tasker to N. J. Simpkins also refers to 

;1 something known as the "Miller Beaty Road". You know what that was? 

li A. No, I don't know that, 
II 
II 0. Have you ever heard that name? 

II 
II A. Well, no, I don •t know as I ever did but the only thtng ts, I knowed 
It 

1

1 
Beaty&. I knew Beaty& when they hauled that tanbark out of that mountain up 

II 
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Q. WeU, Mr. Alllaon, 1 wiU dtre..n que.tt~ • tla-t to Mr. tllapldna 

when we pUt blwa on. Mr. Ooaaata810aer, I .... laJuaaiaad ,_ tbl Cleft '1 

Office a plat eatltlecl •Map of tbe froPIIttea of leiJiaa •• feat•• elated 

Augvst S, 1891• thll Ia 1ft the ,., INlolc .... ctf Plat loft a. the uaad plat 

book of Plat Book 1. You ,. ..... -. - two plat booU. Now, Mr ~ 

I
I Alllaoa, wltb tbe oomalsetoner•e oonseat, t would Uke to offer tlde •• an I . . 
·,;exhibit With the waderNndtiiiJ tlltt. of._., lbove to retum tt to the 

O*'k'a Offioe. . 

I ... IIUOKO~& If Mr. o...a .... no obJeCtion. It .... 

•tter of recerd. ~ ft II en ofllotaiMP • Ret but It 

lt • aatt• et -.or• ta our Cltn•a Offtce. IUtbt? 

MR. OWIJII1 ...... 

BY MR. OWIMS: 

0. Mr. Alllaoa, .,1 want to eall yow attaataoa to the map t have tuat 

referred to and place you hete • ..,. tile retlroad arosaes New Rtver-

A. Un-hunh,-

0. And croaaes end tben geea on south PlftiUeltng the rl ver for a 

Plliod of time.,.,... It lea\18a at. This te aaerked at tlwJ vtU.ge of Hiwassee. 

-10.;. 

(Tr. 11) Now, I weat to aall )'Our attelmOR to tllta plat aad aa.~ you whea., !!r"'., '-'11. s 

Branoh la oa tlt8 •PJ u.d that rune te ... Jly ...... aacl -..at, tilts bel"' the 

dealgGetl• Of l*th, aad to tba beat ef your knewledge le tltet the Breeden's 

Oreelct 

A. ftat Ia _.., rietd.. !IU Ia tile,... tllet v•• on up there. It 
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II . 

1
i is kept up by the state now but lt didn't use to be. People just ...,rked tt 
ll 
!I themselves • Then on up there ts where you tum left off of thle road into the ,, 
II . 
ii Simpkins • p-operty. Then we followed lt a llttle ways and crossed thts 

I! Breeden's Branch and then turned left and went on around above their house. 

II Q • And you sold this r--operty to Mr, Middleton-

i 

ii 
il 
!I 
jl 

,: 

A. That's right-

Q • ApJX'oximately when? 

A. Oh-

Q • Within the last few years ? 

A. After my mother died ln 1970. In 1971. That te app-oxtmately. 

Q. From the time that you first started ustng this property w1 th your 

:i dad, say around 1918, unttl you sold it to Mr. Middleton and Mr. Cook 
:! 

had you and your families and members of the publtc continued to use thts 
l 
!road? 

A. Oh, yes, therft was never no queatton. No body didn't ever try 

:to stop us, no body. 
I 

d 
!i Q. And had lt grown up some? 
j ~ 

:I 
l! A. Yes, tt had. We would have to go in occasionally, vou know, and 
;, 
lj 

!i cut the graa a off tt tf we dldn 't use it • 
n 
ii 
;1BY MR. CRAFT: 

I 
! Q. When is the last time you have been on the Jand? 
!l 
' I A. Not since we sold it to Mr. Middleton. I haven't been up there ·I 

. ~ 

:since then. 
H 
! ~ 

~ ! ., 
I 
I 

i 

-11-



(Tr.l2) Q. Do you know a a a matter of fact that thta right of way end road that 

you are talking about that ts shown •• this mep tht has been taltoduoed la tbe 

same o.- tlaat ta being used now? 

A. Well, ROW, I baven't been over that r-.d but I· c:toa•t know. t 

11 haven't ~n tbe18 since Mr. Middleton bought tt. I haven't been up there. 

11 Q. Well, there haa been evidence tntroduced llere that be went ill 

r 
II and butlt a HW road. 

jl A. No, I haven't saw the new road. 
I! 
:! Q. You don't know for a faot whether the road he has n~ butlt and now 
il 
!1 uslaflla the same one you are telkWJ aboul a not, do you? 
I 

1 A. No, I wouldn't know, but that was a cleared out road that we had In 
i 
1 there. 
11 

;1 Q. Did tt have a bridge over It? 
:j 

~~ A. It bad • ltttle .. bit of brtdoe owr tbe bank. We aelled it a pole 
;l 

jil brldQe. We bullt lt over ~ so we could aroas lt, built tt out of poles. 
i 

h Q. Ia tbts antranae tbat you have referred to that exists here on 
i 
'i 
:j thta map, ts lt stlU called the Mme areek? 

il A. WeU, now I don't know. I don't know wbetb.-I couldn't t8u 

11 you aMut ~t. 
I 

j Q. Do you know wlletber lt te oaUacl s,.....•s R.un or not? 
I 
I A. No, I woule't kaow that. 

Q • When did you 8GC1Uire tid& PlOI*tJ? 

A. My daddy-t doa•t kROW exactly but I would say about 1921my 

I ttatt«~v bOueht ,, • 
I 

Q. Bw old w.-. .. you thea? 

A. PO\tlleea--1 wu about fourteen. 

I 
I 

I 
! 
i. 

I 
I 



:Tr .13) 

Q • You sald he bought a right of way? 

A. No, he dldn 't buy the rtght of way. Dr. Raby Calfee bought · · 

-12-

the right of way and sold it to btm. He cut tba rtqht of way f• Calfee-

Q. And sold lt to your father? 

A. Un-hunh. 

Q • That Ia what your father told you? 

A. Well, I saw-I don't have tt now but I saw the receipt that Mr. 

Simpklu gave btm $10.00 for the right of way. I saw tt but I don't have It 

now. I looted for it but I don't bave tt. 

Q. was there any written document « M881Rent ,..pared? 

A. Tbat was all, waa Juet--

Q. }UBt a verbal agaeement-

A. $10.00 you can beve a road tbfouvh tbele fw A J 0. 00. That was-

Q. No map or anything made? 

A. Rot tn my knowledge. no. 

Q • You say people uaed tbia road • Who elae 1t ved back up tn t• e 

, besides you people? 
I 
1 A. We W two houaes upttaare. We had • fellow lawman and Mr. 

Queseftberry. He• • h.a. He ltwd en our· place. 
,: r o. Dld be rent._ you? 

A. Un-hunh. 

Q. But he didn't own real estate? 

A • No, he rented from WI aad worked for U8 • 

0. Who alae owned real estate up tbere? 
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(Tr.14) 

A. wen, now, Mr. Sbapktns that ls ell that 1 taew tMt aa• out 

wr tld1 read tbere but Ur. Stmpkla• hauled. hta Umller .-oae tht• road. smt 

lt, put ·of It be dtdn 't. But 118 ued lt too. 

Q. Be bad otl\er accees to hta JWOp&rty? 

A. He dld baw otller access but be used It too. 

Q. He used it to haul U.ber out? 

A. Un•hunb. 

Q. You all gave h1m .penntastcm to-

A. Well, I suppose-now, T dtdn•t gtva hlln any .permission but I 

auppoae lle l'lad ,_.taetoa. I would aey he dtd. 

Q. Permission from your father? 

.A. Yeah, un•hunh. 

Q. But tbare ••• no wrtttan eaaemett or aQreament? 

A. Not to my knowledge anytldng written about tt. 
-

Q • They used lt to haul Umber out? 

A. lJD-hunh. 

BY. MR. OWENS: 

jj Q. Mr. AlUson, you baWt stated on cross examtaatlon that you bava 

II not beea up thtle slftoe some .. ,..,. .... mede er -

I 
il 
I, 

li 

!I 
I 

A. No, I Mft not--

Q. What ewr hae been doae you haw aat seen it? 

A. No, I beve aot vone beck. 

Q. But now make oertalft that I Wldwstancl that you have· Jnvtously 

JOinted out Ia your <ltNet testllfteay that the rtvbt of •ay you refetred to t• 
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above or eaat of the old N.J. Simpkins' home? 

A. That ts right. 

0 •. Now waa there any other way to qet tnto ttate property? 

A. Not to my knowing. We had no other way. 

0 • Are you familiar with the sroperty that C • C • Abell used and bought 

and sold to Mr. Glenn Simpkins? 

A. I have been on it. Yeah. t know where tt ts. T have been on tt. 

Q • Dld they use this road? 

A. Yeah, there was timber hauled out over there too. 

-14-

(Tr.l5) Q. From the Abell tract? 

I object, Your Honor. He has alreacly said he had another way. He 

did usa lt to haul hta timber out. 

MR. NUCKOlS: Mr. AbeD? 
,, 
': MR. CRAFl': Mr. Abell. That's rl9ht. 

BY MR. OWINSa 

81 

' 

l 
i 
I 
I 

.I 
I 
i 



(Tr.l6) 

Q. All rl9bt. Did he to ,.. Jmowledve ... it far .., ..., ...,..., 

If J'O\l don't kaow-

. A.· Bed&da't, ._,, IWIII-wtl,_ .... -.., --of~a 

"euld go-that's a gaocl place to fMIUlfNl built. Alltlae llldJiio, ._.,_dy used · 

tt to eo out there. I do kRCIW t1at ......... I ltew aaea tllllt..,. tiler weald 

~ out t11111e and kill tbe aquiJMI. -.. ewrpbodr uld t1lat route. 

BY MR. NWCZOII: 

Q. When cltd ,ou laat ••·*• ,...._,. up .... tllat you soN to ta. 

.,tdclletoaa, aad Oeok? 

A. We dtda" uae tt ear.... We dldlt't ue It e8er we sold ow 

JNJIItY ead tile rtgllt. We takt R ··••• to Mr. Mldclleton. we hawa't UHCI 

lt any.m ... 

0. Were you uamv It liP lltUI tllat •' 

.A. Yeah, yea, ...... 

• ••• 
o. . . wtllt. .... - ..... ·-- ·:·· 

A ............................... lala ... atuff081ef ....................... .., ......... . 
Q ... cllda't .... ··-... "*up t1111e? 

A. Ob, ... 

Q. Did,.. ....... tap .... , 

A. Bet• dtd lh1e ...... W. .... at_. .. , traGI UP._. but we did 

._,. tiiD -au .... up-..a,... ..... we laad a fa1la cleaned up oa tide 

..,..,.. .. -· We lad teaaatlll'*'l • ..._ ud ttaey used tltts road. 

~ ................ . 
82 
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:Tr .17) 

\ 

Q. Now, who dtd you say gave .thls $10.00 to Mr. Stmpktne? 

A. Dr. Raby Calfee. 

. Q. Wa• Dr. CaUee - was he tntwestad tn haultnq Umber out of up there? 

A. VieU, now, be ftrat bought this boundary of ttmber and hired my 

daddy to market thts tlmber for blm. And that was why my daddy went there am 
cut tb!s road out. And ha waa the one that bought tbts road. Then later my 

:daddy wanted the piece of land. So he qoea and buys thts piece of land and 

then- he paaaad away and deeded it to my mother. 

Q • But Dr. Calfee bought tt? Your testimony is that he bought that 
i 
jrtght of way for ten dollars? 
I 

.I 

A. Un-buah. 

Q. And It waa for the purpose of hauling timber out of up there? 

Tltat was what he was golno up t.._. for, ts that correct? 

A. Un·hunh. They bought tt at that ttae but tt never~·· claaed 

after that. As long as we had lt we used It. 

Q. And yo• father bought tbe property from Dr. Calfee? 

A. No, no. He bought lrom Forney Mtntng COJDpeny. Then he bought 

Dr. Calfee's rtgbta out but my daddy bouqht that from Forney Mlntng Company. 

-16-

The deed wlll show that. 

Q • What t am trytnq to find out - ln your underatandtng, howw dld your 

father get thls rtoht which Dr. Calfee had bouqht? 

1 A. Well, now that question I couldn't answer beaauee ha bouqht-t 

II couldn'~ answer that but the road was never stopped up. That's all T can say. 

We used lt • Row he got the road I don't knCWt. 
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Q. All rltht. Now, you sold thta JWOPertY to Mr. Mt~a? 

A. Yeah, we, the heirs of the property. There wee ... of lt tUn. 

me. We •old tt to Mr. Cook end lfr. Mlddletaa. 

Q • Was there a dtscusstoa at that time of access to thla ... ...,,? 
A. We talked about lt. I taken tham.down there and showed It to tMm 

and we talked about the road, and I told thea. showed them the road and told 
I 

i them that that was our road. And I theuvht at tbe tlae lt was our road • we 

I bad used tt over a partod of yean • I was the one taken them tn there and 

!
1 
showed thea the JII'OP81'tY. went right over this same road. 

J! Q • Do you know anytbtq a beNt a rlobt of way across, tlarough the 
!i 
lj mountains tbet Mrs • Sllllptdns told about that led to your fatbel''s property? 

I A. The only road I know ts this oae rlght berG. r don't know whteb 

one aha referred to but this ls the only reed that t knew , any rtght of way that 

I kAew tbat was tn t~e uy where. Tllat'a the only ene we evar used. 

Q. Mrs. Simpkins, tf. I recall. testtf14Mi that your father had oftea 
• 

said he had a rltbt of way earaas the mGUataln but It was Just too expeutve 

for bta ~ build. Do you know aaYlblav about tbat? 

A. No. Our maln lnt .. et- the best of the land was fectnt whare we 

went tate tbta road here and the best of the land and moat of the timber was 

have to come back. We Mwr \18ed that road. I don •t know what kind of road It 

was or anything about lt. I know where it la • 



Q. Looking at this sketch here again. NO. tbls shewe tbta road whleh 

I! you sald ls approximately wkere you folka wel\t ln to get to.'N• ~Of 
II property? . 
tj 
I 

I A. Tbts ts • Now this is kept up by the ..... • ,.. ... •• ende n(Jilt 
! 
i 

Q. 1 reallae that. Naw thla allOws lt goea au ttae way tltraugb, or 

A. Yeah, that's rtght. 

Q. Why did lt oome baolllrltO ttae 8tlllt*lfts • &nPirtY? 

;l A. WeU, we had a right out tllere ead 8&mPklu used It too. We 

: botb uaed lt. SlaJI)dfte used tt pd we did too. We ltad timber aut tta11e 

! and we hauled. Aad Uaey clid too. WIW.t10111$taptclfte aold bls aotd WOOd 
! 

to Jim Queaeabeny and be hauled ...,. aU ollt out over tltat road. 

Q. So It wae used bp bOt1t t1ae 8lllpklna and AUlaons far heultJVJ timber 

out of there? 

A. Yea, tket't dvllt. And .._ tlle ~a Plgmeat Corparatton 

uaad tbls read to go baofleftd '-II aorosa there. 

BY YR. ORArlt 

Q. .Witele is tble Gtbttr road tbat you were talking abailt that was ao 

dlfftault to QH U.t you u• aiDut? 

A. 0.. oa the CMlter aide of·· mountata. Way owr em the other 

stcfe-. weD, It cUclft't teuoh eur PfOIJIIty. tt•e what tlley aalled the Tank 

•18• 
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· (Tr.19) 

8ranch. It's the Alford Branch but ·you had to oo up the river and ·vo way up 

a steep mountain. You couldn't oat up there. We never used tt. 

Q. But there was a road there? 

A. There was a road at that ttme but it has growed up now. It's 

washed away. There's no road there now. I was over there not too long ago. 

Ture•a no. road there. It's gone. 

Q. Where ta lt tn reference to this other road you are 'talktnq about 

here? 

A. Well, now, tt would have come way over here up from. the back side 

of our place. It come way up-1 don't know who owned that land but It was way 

back over on the back side, across· the railroad track, down about a mile above 

Hiwassee, and went way up that rtdoa and ~en beck tn. It ts all washed away. 

I don't know whether you ~ould walk in there now or n«. 

Q • That was on the back side? 

A. The back slde but tt wa an•t on our property. 

Q • When was it last used to yout knowledge? 

A. I don't know that. 

Q. It was a road? 

I 
A. Years ago. The last time I was up there there wasn't any road there. I . 

Q. And where did lt come out over hare ln.refercmce to this creek, 

Breedens Creek? 

A. Now, this waa on the opposJte side of the mountain to Braedena Creek 

lsW!a oa Alford's Branch. That's south of this here Breedens Creek. We crossed 

tbe mountain, I would aay, 1 beUeve I would aay, It' a a mile and a half over 

there. 
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(Tr. 20) 

. ~~:.~ ... . 
it-"'··.,11:· ,',4"'\. 

Q. Where would &t c•• ollt? · On wbat iead? 

A. It Clllll18 out on 1M IIWdft. ldeJlway,.. • ---- .. ttt tiS. · 

Mil·, OWINia ta.t•a tbe meta road. 

-··- . -

A. Tbat's wMia llaaae out. VCN bed to IMve ea. ned to 10 uP 

there. And *- It OM time, war back tb .. 1ft that Mcauatelft. tlllfe wea 

some •Ida &bat lived tn ,._.. They used thla road and ••...., OUt .., ':. · 

the road Juat went down. we didn't use tt much. After they-"'*"·"· It 

Juat weat down. ta.e woe AMidat there, Washed.,.,. 

BY Mil• OWIIJ8a 

o. lam easao to refe to • •ottar Maft•. Do 1--atand your 

teat~t~Gay to a. ea ~· ........... tiiM tlda .road cftd not CDDae to,.. 

PIOileltY? 

. 
we ltad wu tile ntac1 t1tat I atated tbat weat r1t1at 1ft abow t1aa ltml*tna • boaee 

• 

DOW. flllt'e tile oaty way we lad. 

8f J4tt. lfVaiOU1 
Q. l)o ,., .. .....,.. ... ~to-,._ name to· your depotlUOD 

derttl8trll8d? 

A. Yea. 
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BUS'lat QUBSBNBIRitY. a witness of lawfUl eta, after first belq duly · 

a~, deposes as fOUOWII 

BY Nl. OWIN8 I 

Q. Would you state your name? 

A. Bueter Quesenberry. 

Q. What la your qe, Mr. Quesenberry? 

A. Seventy•fl va. 

Q. Where do you now live? 

A. Dugspur. 

-20-

(~r.21) Q. O.K., lvtr.Quesenbarr.y, I want to refer you to an •hlbit filed wtth 

t~e c•mtsaioner labelled, Defelldaats • lxhlbit No • 2 • How, let me show you 

where we are on thts. This is New Rlvar. ftia ls tbe aPPJQXImate loeeUon of 

~ W. w. Dickerson Store. This la tbe paint mine or the plant itself. It'a 
, 

t~ this area • Tbia ls the road gang off the Lead Mine Road back up toward 

t~ JI'OP8rtY we are concerned with. Now, were you familiar wtth the five 

h~ndred acre tract of land that was OWl ed by the Allison family. 

A. Yea, I worked up tha"e end lived up th8re. 

Q. You dld live up there? 

A. Yes. 

Q. On the Allison land? 

A .• Yes, alr. 

Q • CaB you tell ua apprOXImately wberl you first went there? 

A. I caa•t tell you exactly. 

.. 
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I Q • I understand but can you. tell ¥S ap~mately your age or roughly 
I . .·· . 

I i how long ago lt was? 
II 

I! 

II 

'I 

A. ·rorty-ftw years ago. 

Q • Approximately forty-five years 890? 

A. Yes, alr. 

Q. How long did you llve on the property? 

A. About three years. 

Q. For what purpose dld you live on tt? 

A. I farmed up there aad cut UMber for Mr. Alison. 

Q • was this land thea la adclltton to JWOduGtDg ttaber, wea it beino 

A. Part of tt was laraaed. 

Q. And how did you get to tlata awoPiitY? 

A. That road that goea qp ,...,. 18· the only way yea can get tn there. 

• •21· 

(Tr. 2 2) Q • In gotng lnto this JrOPIItY would thla requtre vou to Plus a by the 

1 home of W. J. Slmpklna? 
I 

ll 
!I 

II 
r 
ll 

A. Yes, slr. 

Q. would you ••• abow Ide hOJRe ar .. 

A. Above lt. 

l\ Q. Aftd after you passed Ida baJfte did you contlftUe straight or­

A. It we11t on up about straight, on up where I li'Nd, through there. 

1 ·0. Referring to tbla extdblt etem, Mr.Qleaenberry, end this ts the boun ry 
I I! ltne of the property of t!ae AWaon lstate. ·Did ycna·Jtve close to-can you potnt 

II out to the C~GM~~~tsatoaer approximately Wbefti ··yOu liwd? When your cabin waa? 
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A. I lived right on up abow Noeh'e piece tlaere, rtlht stnatlht up the 

bQllow above there. 

Q • · On the Alli1on tract 1 

A. Yea, slr. 

Q • Did you pay any rent for tht.a or waa tt pert of the OOJDP8ftlatlon? 

A. No, lt was part of the compensatiOn. 

1~ Q • For working for Mr. Allleon? 
!I I, 

'I A. Yes, air. 

I 

I 

Q. Dld other people ever use this road while you were there? 

A. Yea , there was people used It. 

Q • Do yOU know who used it or for what pUrpose they used It? 

A. Theyaut timber out baok In there. Mr. Slmpktne dtd. Noah. He 

~d to aome through some of that plaoe ef his be had em the mountain there • 

Q • And let •• ask you tbia. Dld Mr. N.J. Simpkin'! also use tht.a 

qed to remove ttmber from the bock pert of Ida pJeoe? 

A. Yea • He oeme out that fld9e aad down through there beak of hta 

p~. 

Q • Then I understand your testimony to be that Mr. Alhson and Mr. 

I -22-
il ~lmJkll\e both uaed this road? 

(Tr. 23) A. Yea, sir. tbey bOtb uaed lt. 

Q. Do you ,.._bar anybody •••• tbat ued t1ae aeacl? 

A. Ybale waa people that cameln t..,. to buat, you know. !Jaey 

~ed tlaat roect. Anybodp ueecl It ttaat wanted to wllen I lived tMie. 

Q. And you leftAitr .... forty yeers 890, 11 that apprextMtely haw 

...... ? ••• 



A. Yes, atr. 

Q. W818 you familiar wltb aay ot11er homes or bousee that ..,. bdllt 

A. No, sir. 

of? 

A. 'flley bad two • oae UtUe house up tllere Bowlaaa U88CI te bw ta It 

but tbare waea•t nobody 11_. t1aere but aae when I lived up tllere. 

Q. wae w11ot rou refelrecl to as the aow.aa 1aoase else .. the 

I! Alll .. ....,.ty? 

!I A. Yea ..... . 

li Q. And~ .................. Of IHflft8 of .... to tide property? . 

il A .... elr. 
I! 

-l 

A. No, air. 

Q r Are you related to any of daeae JIOpla? 

A. Ho. 

Q. Dtd YD\1 k1lDW Mr. Cook or Mr. Middleton before you testified? 

A. l8ala, I kaew tlllla. I sold tllem my pJaee up there. 

Q ............ ,.. ... ? 

(Tr.24) 

Q. 'l'bat'a bow you ltappened to know? 

A. Yes, sir. 
., 
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Q. That. bas no relation to tbts tract? 

A. Mo. 

B"r MR. CRAFTs 
. . 

Q. This tract of land that you are talklno about here that you llved 

o~ forty years aoo or forty-five years aoo--

li A. Forty-ftve-

jl Q. Forty-five years ago. When is the last time you have been on it? 

' a 
II ,, 

A. I haven't been on lt since !left from down thtwe. 

Q. Forty•five years ago? 

A. Yes, sir. 

Q • So you don't know what road anybody is using gotng tn and out of 
It 
li 

1 ~··now? 
I 

I iust know where lt was when t lived 1l A. I don't know nothing about tt. 
ll . 
. ; down there. 
II ~ ' . 
II 
'I 
I 
I 

Q. YO\l know where the road was when you Uved down there? 

A. Yes, str. 

Q • But you don't know whether that road Ia the same one they are 

~lking about here on this map or not, do you? 

A. I don •t know what about that. I ha van •t been In there. Tbe same 

rC!8d I guess from what they say. 

Q. From looking at the map, you don't really know. Unless you went 

O}'t there aad took a map and went on tbe property, you wouldn't know whether 

t~ la the same road now or not, would you? 

A. Yeeb, that would be tbe same road. 

-24-



(Tr.25) I 

Q. You hawn't beea t1a11e Ia farty•ftve.yean? 

A. No, str. 

Q. Youkaow.,......tldamapMieebowstbe..., .. UlsftWor 

as tt ta fonv-ftve yean ate? 

A. I talked to people thet ltved up ,._,.. They 18M a 91aa tile same. 

way It was. 

Q. People told yeu tltat? 

A. YeP. la&a't baaa In tllera m,.elf. 

Q. You doa't kaow of your own kaowledge? 

A. So, I deD't bow ofay own tcuwledQe, 

Q • WileR JC18 cltciJhetJaere you were 1&¥189 8Jld ...ntatJ far 8 IIUIR tltet 

OWMd t1ae lead and llVIBt la Ide .._.? 
A. Yes, sir. 

0. Wlaat kind of road wea It? DM road? 

A. ltweae-red. 
1 o. Bow~weatt? 
I 

1 A. It wasn't too-Wide. It waa abcltt wlde nough to Get tbrouob tt. 

Waaa't DO PUIIaV oa it. WUa't no Jdeoe to 11188. A namnr toed. A wag'ft 

road. 

0. ftele waa•tt .-..eb ,... to ••• on tt? 

A. 80. 

o. Alii fOta fl8ld atlt8l ••• ... a to tiHI ....,..aut and 10 tn and 

buat? 

A. Yel, ear. / 
1 

y 
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(Tr.2~) 

A. About all I knew of. 

Q. It wasn•t posted. 

Q • No, air. Ttaey n•Wlf posted it • 

-25-

Q. No oates on lt? 

A. No, sir. 

BY MR. NUCXOIBz 

Q • The road after you passed the Simpkins • house, did tt 90 straight 

or go off at an angle, or what? 

-A. It went about straight up through there. 

Q • Now 1 was the road the same width as lt passed the SimPkins • 

house.and went all the way up to where you were llvlng or dld tt get narrow? 

A • It was about the same all the way. 

Q. Prom this publtc road o~ there? 

A. Yes. 

0. And was it wide enou9b for Just one car to go up? If you met 

somebody you would have to tet off the road? 

A. It would be a few places you could oet out maybe. 

Q. Sir? 

A. There would be aome places you could get out of the road. 

Q • But generally it was just the one way? 

A. One way 1n there. 

...... 

Q. Now 1 the baok stele of tbta tract of land - you were ltvlng down overt 

1hla area, somew~t, tbe back stde of tbts. Is this mountain land? Is this the 

1 top of .the mountain back up bare? 
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II 

A. Yes. sir. That•s ll018dala baol& tn thaf8. 

Q. Wea there tialbe frOID up heaet 

A. Yeab, tbete was tlabtr all baall In there wben I bvecl tlleN. · 

. Q. Do you knaw whether or not at anv tiM any timber ,_ UJ at tile 

top was Muled irl this cl&leotton? 

A. Mr. Simpkins bauled Ide flea out tide way floa in lllere. 

Q • WeU, Mr, 8imllkina &a baalc over b~ b\&t--

Q. He eeme in tbrouah that place, tbe conaar of tt. 

(Tr. 27), 

Q. But tile top of tlae AUtaoa '"'*" up bare on top of the lloatelll, 

do you kaarl wlaetber any of It wee ...,.. tide cllreattea? 

A· lclea'tfc ... wl&lt!lelt .... aot. 

Q • Do,_ ........ tile Ill ..... to litll,., .... to,._ cleJIIIdOII 

aftW It II tYI*I? 

A. rea. 

Gleaa L. SlapJdfta, a wttaesa of lawfal ... , after first belno duly .. -.., 

deposes ea followat 

BY NR. OWBW8 t 

Q. Would you atate vour full ..... 

A, Oleaa L. ltmlddaa. 

Q. WUie Co youn• llw? 

'.:t 

A. JUIIt eoutb af AM Arbor, &n tile lmla toum of Mlland, MIGhi98R • · 

f ·_ .... 95 
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11 Q • I belleve tbat at the request of Mr. Mtcldleton and Mr. Cook you 

(Tr. 28) 

were willing to come h•e and testify? 

A. Yes, they called me al11 aatd that theywere oomv to 91\18 

depoetttons, and me and Marie threw somethtno in tbe car and tere down here. . . 

Q • Wbat la your age? 

A. Seventy. 

Q • Are you ortQI. nally from this area of the county? 

A. My father cuae from tlda area and 011 ned the Janel, I think back ln 

1894. 

Q • Mr. Simpkin I, referring to this defendants • exhibit number two, 

t'ke your tlae and acquaint yeurself with that. Are you familiar with tt? 

A. The Stete Road 693, that is the IAed Mlne Road, then you bad this 

692 gQ1ng up to Mrs. Charlie WbUe or Myrtle White's JWC)perty at the and of 
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the county Jaalntenaaceioad. If you uned left you would go into Mrs. White's 

P' Mr. Jobawtoa•a property. If you-left---If you tumeclleft you wcauld CJO into 

Mn. Wblte's or Jolmetoa•a ,..JIIIIty. If you twned rtQht you would go Into this 

N.J. Slmpkms property. 

Q. 'fltat we are aow dlaauea&av? 

there, lf you weat aoroaa the etreua. yeu went left and went above the cleared 

lead of tba ~ Gnl• and N.J. SimPkins • JWOPIItY tn tile woods, aad tHe is 

• road tbel wee tlleN ae loq •• 1 can remember. 

Q. tat me refer you to .this defeadants' .-sblt ftumbar two showing 

tide roa4 ceadag ln. I belie,. it ls labelled there the '1'era RoadN. Does this 

~~ ·-.- 0.6 
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to the best of your knowledge renect the roadway as you remember lt? 

A. To the beat of my knowledge, yes. 

Q. Now, oo ahead and teU the commissioner what you know about theae 

tracts of land and why tbls road happens to be there and what use has been 
I 
1 made of it? 

l A. I would Juat·ltke for the record to get my date and the approximate 
I . 

ll 
I 

·:time of my mother's deatb when I was up there. I was born Septembers. 1905, 
I· ,. .. . 

!I and my mother died in 1909, and I went to stay with Lee G r a n t Stmpklns, 
I• 
ii 
:: 1909 to approximately- until my fetber was married agatn and I think I was 
;! 
i; nearly slx, between flve and stx, and •'V&tY summer I would ;o up there and 

I! visit with themJor two or three summers after tbat, but ever year I tried to go 

I 

I back up there and see tl8 folks and go back on the ridge: and due to the fact 
i 0 

J that my father had owned it at a point overlooking Hiwassee, out of sentiment 
I 

!I I wanted the land. I bought tt from Mr. Abell in 1962 • 

I Q. Now, this l•thelancl sbown on Exhlblt 2 as the-C. c. Abell Tract? 
II 
,I 

II 

li 
!! 

:i 
ll 
!I 

(Tr.29) 

MR. CRAn: If you would, please, I would Uke to let the witness 

1denttfy which Place and so forth-

Wttness: What ptece was tbat? 

-28-

MR. CRAFT: I am Just objecting to the Commissioner that Mr. 

Owens designate which piece, where it ls and what number tt . 

is on the map. I object to that. 

MR. NUCKOlS: Ask him if he can Identify from the map the 

property· that he is referring to that he bought from Mr. Abell. 



MR. OWIN8·1 I don't kaow wJat.bappeaeci to tbat map. 

A. I weuld bave to reserve beoauae I doa't waat to make aay 

QUeia81 hera beaauae I know tbla II llapoftant to yeu to get · 

thla wry feotual. 

BY MR. OWDJS: 

Q. Well, let lft8 ask you thla • Mr. Stmpktaa, if you wtll deaorlbe the 

~d that led off the PQldlc road, Route No. 682, tn a oaaarally aoutllerly 

direotton aareaa the N.J. Slaapklns property tato wbat was the Alltaon PIGP8rtY 
l 

·~ cleacribe lts locratloa from tile tiala you rea .. ber tt • I believe, dtd you MY • 
ll 

1

,1.09? 
I .. 
i 
I 

I 

A. 1901 but tMte was no road la there tben. 

Q. 0.1. 

A. There was no road tn there tbea. My best recalleetton of the road, 

a~d tlat was when I aed to play arounc:l wtth this !homton Allison , wes when 

M:r. AlliaGJl went In tbare.and out tile wad ln. '!'hey _. the road Wide 

~'-ouell fer these blQ tenberk wavons to get In and out, te haul tanbark • And 

t~t•a 1M fllat tht119 tllat I knew that they were hauUnv oat over frem Hiwassee. 

T~t waa tbelr tum 8I'OUftf1 there fer wb,atewr they went to ptck up. Also, they 

hauled, bcaok In the oheataut daye, actd wOOd Olat of there. Then, N.J. Simpkins 
~ ' . 

a.uled loge out of ttaere for a legvtag o,..tloA and brought them to a sewmtll 

~, rJPt off of &91 wlaere be bad Ida twe sewmtlls set. 
i' 

(Tr.30) -ts-
Q ~ Aad dtd be use the .... road? 

A. fta. 

Q • De..u. tide road tltet wu uatcl by tbeee people tn referenee to the 

tar-e of N.J. llmpldas. w• It abctw tile Mae or below tt? 
~. 



A. It was -the land elevaUon ·It wes above. The laad was steep. 
! 

It want up through e field tbot foi..,Jv wa~ an orohutl wMa tee ·s~. 

SlntPktna bad lt aad waat past, Gil, j\lfit a decent dUtaaoe from tu . .,...,.. laad, -~~-~-~. 

arouacl. I Just vaauely ,......, U.t bridge tbat lbomton Alltaaa raeattcmed · 

there, not tao well, ttut the oalr wev that anyone atMJ got ill or out of thete 

as loag as I oaa ntmerabar was this road that la In tbeJe now. 

Q. Are you faldltar wttb tM loaation of the road naw? 

A. Yea. 

far back as lftiU can Ja18mber? 

A. I tldllk It's a little Wider aad ••• ~t:·wlalch 8 wasn't before, to 

my kaowle&tte. a waa owr till terteia aac1 J Jasow of one • two p~acea \91l818 

tluty .... to 10 up ........... grade out au~ to- ......... 
Q. lklt llllllllr .,....~ 11 a"'' •• 8811tfal·JOI!dbed tltat was used 

~esfUbeokosyouoM.....,? 

A. to 1M .., ·lteat a! ay kaOWifUlte lt 11. 

Q • Aad ,_ 811 It uy be a little wtcler tbeft It waa beck 1ft those days? 

A. 1\tl, 

Q. Anti •• it uaecl tileD 1Wlll8flly ea·a 1188rae to l'lll1lOW timber 11om 

A. !eatatll, Hid wood aa tlaey oalled &1, llle chestnut weed aad alao 

ttmbet out .. ttteae. 

Q, Ahdweatldlalaouaeclbyl,ff. N.J. a.._..? 

:·~·­.f": . 

f 
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(Tr.31) 1 

A. Yes, It we a. Ia feet I wat over lt with him 18wrt~l U.ee. 

Q • And in fact 1 te *• the rtallt of way that· you bave to get to your 

~PII'tY? 

A. That's w-t-Mr. Abell took me over tt twkJe. In IU8 truck when he 

w-.nt up there to get wood, and took to bts little ~ewmW over here on Dora 

Btghway. He took ae up there twlcle w11ea we wete aeuotlattng fw tlda ~~. 

If J may lntroduae tbla 1 Pl'l• to taklftg We trt.p wtth Mr. Abell, In 1962 or prtor 

to 1162, Mrs. Dora ltallktas, Mrs. If .J. Slmpldns, ller half stster, May 

I Q~.~eaenbarry of Max CNek, ud Dora's two sons, mywUe and Iwelked from the 

N ~ J. Silapklna bouae up to tM point of land owrlookiRt Btwessaa, and whea 

·~ were \JP there Mr. Abell waa up there getting timber out thea and he used 

that roaciJ anc:l we ~elkecl baek down t._ road to a certain point, then eut back 

tbJGugh N.J. Slmpklna fenD to Ida house; and when N.J. Simpkins used that 

to btllll .stuff to Ilia howse, f&lewood and so f«tb, he oame a9ros a data same 

identiGal read to Just 111U118dia~y above hls house, and then bad a 10ed that 

l
i ••at clowa to Ida bowJe, just behind Ida house. I : 

., Q. Off of tble JOad? 

A. Yea. 

Q • Mr. Stapldne, you teettfied tbet you baw, as often as you could 

aad •llaoet yearly, retumed to thla general area of the CDunty? 

A. Tluat la COllect. 

Q. Aacl eacb tt .. that you haw returned, since,_. he• beeft away 

tQ follOw your professlcm, has the roadWay ae you ,.. ... bared lt still been 

A. Yes. But It atartec1 GUt NalamaU. Real1maU J))aoea that the 

tOO 

I 
. ! 

' . 



horae and wagon or, you know, mules could go ·over, but Mr. Abell got in 

there and whether he cUpped it out I do not know, but he was driving a Ford, 

to the best of my knowledc;e, I am a Ford Motor man, ·driving a three-quarter 
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(Tr. 3 2) ton truck in there, and if you want to know the oo lor, I think it was a bout 

three different colors 1 red, oreen and I think truck qreen and red, and he used 

that to go back out to the point overlooking Hiwassee to get up this firewood 

and also logs for his mill that he had over on Dora Highway. 

Q • And dtd you go into this area with him? 

A. Yes , I did, twice, prior to the time that I bought lt in 1962 • 

Q. And la this generally the same roadbed that is there now? 

A. To the best of my knowledge. 

Q • Now 1 I want to ask you 1 to refer you to a photograph here. Would 

you identify tbat photograph? 

i A. Yea, tn.1922, Mr. Lee Grant· Stmpktna, approximately the year, 

I was selllng this land ~ turning it over, or assigning tt to hts son, N.J. 

J Simpkins. I was up there and took pictures of the N.J. Stmpklns property, 
I 

I and this was the only roadway at that ttme. It was used for taklng stuff off of 
i 
I the farm only, no timber or anything else, to the main road. And bare they 
1 
I 

were taking this up to the main road there, 692. at the ttme I took this ptcture. 

This is N .}. Simpkins and Mr. Haley·and Mr. Wtlltam Trail. 

Q • · And Ia this the roadbed as it appeared tn the year 1922? 

A. No, tbls &s rtvbt at the house. 

Q. Right. 

·A. In front. Now this wasn't the road that went up around the tunt. 

1.01 



Q. Well, let me ask you this. I be11eve thle shows the house ln the 

.~ckground? 

A. It shows the number two shop that he had. He had two ·shops , one 

fcpr large lathe work. Thls was where he turned out the round stuff. He m'\de 

cl'aalra and beds and stuff ltke that, and that's the number two shed directly 

ahead. It • s not there any more. Tbat has.n •t been there for the last few y~ara • 

The house was just, as you are facing tbts. just to the right or below this 
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picture. 
(Tr. 33) ··· · 

Q. All right. Then as you looit at this photograph the house is to the 

~lgbt of it? 

I · A • Yes , ~lr. 

Q • Which plaoes the road above tt ? 

A. Ttuat•s right.'. 

·Q. Mr. Commls'sionw, I would like to tntrod·1ce that as an exbtbtt, 

your Honor. 

A" Ia connection with that, to the best of my knowledge, there was 

~ever, ever any roadway through the N.J. Simpkins property that went back out 

~o the point where my land Ia or beck through their fields there • 

A. ADd thla is the only road that you can aver remember? 

A. That ls the only road. 

Q. Alld you speak of the PGlnt owrleoklnt Hiwassee? 

A. Well. that Ia where my land ls, where we would go and look down 

' pver Hiwassee. And its atxty-two aorea there rtght on the tlp of the- rloht up 

! 't the tlp ovarlooklnq Hiwassee • 
I • . 

102 



Q. Is this above theW. W. Dickerson's store? 

A. No, it's Immediately above where theN & w comes -over where 

I they process the paint. wen. it's between Dickerson's Store and where 

the N & W Railroad came across on the Hiwassee side. 

1: 
Q • Are you familiar with a roadway that 1s referred to in a deed as the 

I 

"Miller Beaty Road"? 

A. I have heard them talk about the Miller Beaty Road but the only 

I part of that road I was familiar with was where they were going down to the 
! 

j Cole Property. C-0-L-E. Mr. Cole. And that is Virginia Dickerson's father's 

!1 place. 
~ ; 
·: 

:I 
Q • Well, is that anywhere near this area or~ 
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(T.r. 34) A. The part that we used was this 692 that I knew of and they use to 

I come back ln there and taka stuff out but I Just knew of lt and I couldn't swear 

specifically who they were or whenever they were in there. 

I 0 • Let me ask you this • Aqaln referring to Defendants' Exhibit No. 2 

and to the map that I have taken from· Plat Book 1 , are you familiar with the 

l creek called "Breedens"? ...... . 

I 
I 

j 
I 

A. I have heard the name but the thing that confu881me , they had 

different names for them • Different people had different names • And t think 

this 1a extremely confusing so I think I had better just stay away from the 

Breedens. 

Q • You are Just not certain about it? 

A. No, vthen I was a yol.i.n?sterwhat they called Breedens Branch used 

1 to come down between the Trail and the Slmpk~ns ... operty to the best of my 

~03 



knowledge. 

Q • Let me, referring to this map of the Taalcer Tract that I lB ve 

J previously refened to 1 potnt out the railroad bridge crosdlnq the river and this 

I <;reek running up tbrous:~h· here is Breedens Branch. Now, would you point out 

your Jl"Operty tn relation to that? . 

A. Here is the railroad and the point of land is right here; and if I reoallJ 

to the best of .my knowledqe , the Dickerson store was here • -~ 
Q. Referring to thts plat that has the mountain ranges s ~ 'perimposed on ! 

I 

! 

it, you refer to this as being your point of land? 

ll... That i:l right 1 sir I to the best of my know'ledge. 

Q. And can you point out where the Allison land would be in reference 

to that? 

A. I was never real famillar, just took for granted as to \\here the J\lltso~ 

land vtas in relation-

Q. 0 .K. I have no further questions. 

I 
I 

I 
-3·1-

I BY MR. CRAFT: 

(Tr. 35) Q. Do you knov1 \vhen State ~oute No. 692 was b•.'ilt 1 construoted? 

A. No, Mr. Craft, I would like, off the record I would like to tell you 

a cpuple of things, to ·lrientate you if I may. Then I will get to this-

Q. If you don't know-

A. Well, it is not going to be a yes or no. I want to tell you this off 

the record. (Off Record) • 

I don't believe that they called it 692 then to my knowledge. The Miller 

Be~ty Road I think it was called than • 

Q. It. was called what? 

A. The Miller Beaty Road • 

l 



Q. Ap~oxirnately when was that built? 

A. I would go back there years after that to vis it. I definitely remember 

them hauling tanbark out. Then also iron ore out, but I was never there when the~ 
were hauli~g paint out I to go back and see them hauling paint out. They all rl 

used this 692 I \vhat•s now called 692. . 

Q • Does tt follow the same road bed as it did the time you knew it' I 
A. Yes I sir. 

Q. Then that would be mora than t\venty-ftve y"ears a<JO, I \¥ould say? 

A. That is right • 

I Q. \\Then ts the last time that you have been on this road that ls in 
I . 
I dispute here -,hat you have identified following the same roadbed serving the 

1! property·of- .. 
I 

A. I have been over it the last three years • 

Q. You 111ere over it then this last.year'? 

A. Three years , yes , sir. But I come down here which is yearly, we had 

gone to Florida and coming back we planned to go up there • 

Q. Have you observed any change 1n it in the last tl1ree years? 

A. Yes 1 sir 1 t noticed it. 

Q. VVhat kind of change have you noticed? 

A. Vvell, instead of the slight, small brush that you co1..;ld pull vv-1th a 

I oar or team, it was cleared out and a little _w ~der and I -noticed that there was a 
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(Tr · 36) c~lvert there 1 that I don't remember. Then there was better c:rad!.nry where tt 

j went up around the point, to go back ont to the point overlool:!_ng Hiwassee. 

Q • The brld;;t~-

A. The bridge was not too far from betn~ directly 1 and as you are 

looking from the N. J. S tmpkins house tot he right, where the stream comes 

through, that is where the C!.dvert vtas. V{hether you call tt a culvert or hr1.dqe, 

~- 1.05 

I 
I 

I 
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th~t •s up to you. 

Q. Then you say that in the last few years that you have noticed 

w~dening and improvement and construction and ct~ttlnry out" ti.mber and so forth? . . 

A, \\Tell, there· wasn't any timber cut out, it was lust l•ttle brush. '\Ve 

~d driven our cars up there, you know. 

Q. No htg timber? 

A. Ohl .gosh, f\0, there ·w·as 11evor -no, to my l~nOV\rled~!e, there \vas 

n1ver· any I nov1 this 1~ to my knowled~a, I i~e'-·er knew of any t~mher or di.dn't 

s~e because that was cut over pratt·{ thorou-:rhly. My unclo cut lt pretty 

t~orouqhly, I know, and t know the Alltsons cut it owr ~retty t.horou(:hly. 

Ar~yth!ng that is in there t\'ould. be second :·Irowth. 
i 

I 
0. Anythir19 cut then that's over two or three inches alon-: the road then i 

1, VI auld not be alonq the roadbed that you 1-:r:ew about then';" ., 
A. No. 

0. You say you bought }roperty here in 62 ') 

A. Yes, str. 

Q. Now, befora 1962 how many tl.mes '"ere you over thl.s property? 

A. My coustn, Mae 01.1.esenberry, Mae Simpkins Ouesenherry, from 

Max Cree.k, and I would uo up, oh, we ~1se to v!st.t'TN~th Mrs. r-l.J, s·mpl:tn~, 

Qora., because lt ls her half si.ster' and she Ls in no way related to me. 

Q. Vvell, 110\V often would you do that, ·yearly? 

A. We tried to make !t yearly, but we didn't make 1.t ·1p there yearly. 

A~d sometimes we wo: . .!ld qo up and see 1\Ars. "1'/hite and go back o"-er the 

PfOperty, and go back in there a".vays I and walk back in. ,l\nd one year, Dora, 
1 

~s. N.J. Simpkins, ~1ae Quesenberry 1 and Dora's tv1o sons 1 my "''ife and t 

\'{alked ell the \\'ay ~acl~ out to the point. 

-36 
(Tr. 37) 

Q. You still own your ~operty? 

II 
A. Yes, sir. 



I Q. Mr. Simpkins 1 I want to as!< you, is there an old rl·~ht of way that 

t goes from 692 to your property that doesn't go this route here'J 

I 
II 
II . I 
~I 

ll 
II 
II 

A. No, sir, there is not. 

A. Ne·ver \':as one • 

Q. Are you familiar v1ith any bri.d·}e or old road'." 

l\.. No I a bsolutcl y not. 

Q. Iiov; do you ust to your property? 

I A. Thls road. That is the 'Nay Mr. Ahell took me on tv1o occas~.ons and 

11 said thts Is our. rl9ht of way. 

Q. .l\nd you are denytn~_1 that there ir:J any other road-

A. J\hsolutely-

Q • To r;et to your prop3rty-

A. Emphatically. 

Q. So you have an i!lterest in this roadY-:a7, do you not: 

A. V~ry definitely. 

-~.... That'~ right. You naed !.t to ]at to your property-; 
.. 
ji A. That is correct. 

!I 0. That ls the \'vay that you would like to r1et to your property"! 

~~~ A. This is the-\vhen Mr. Simpkins assl9ned this ri0ht of \va·;1· to h!.m, 

I! to Mr. Abell, and Mr. Abell transferred it to me and there ts the asslgnmont 

11 right there • 

:I Q • Does l'Otlr de&d refer to this road? · 

li A. That•s right. 

Q. That road ts not-you are sure that it doasn 't exist over another 

route down belm'tf-

A. Absolutely not. Mr. Abell took me In there and satd'"Thts 1.sthe road . 

He took me in there tw1oe and the road, to the best of my knowled::.Je I that Mr. 

Abell used when we saw him up there with Mrs. Simpkins and Mrs. Ouasanberry, 

.. ~:r.: &P,.ff~~ 
:;~:i.) rl 
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(Tr. 38) 

lw"s that he came over this road. There is absolutely no other road 1 either tn 

wrl ting or implied. 

Q. You don't knov.1 of any other road at all that previously· \Vas ·tsed to 

re~ch the property you acq:.:ired? 

rofld? 

A. Mrs. Simpkins-

Q. I am just askinu that, is that true., 

Q. \Votild you state that a~ain 1 please~ 

Q. That you are not a·v.rare or never heard of any pri.or road-

A. Absolutely not-

Q. Or other road to reach the property that you nO\t'l CNln except this 

I . A. That ls rl<;~ht . Nobody ever talked to me a bout it, a bout any other 

road. In v~ritlng or implied. 

Q. I-Io~:" old were you v:hen you left here and ¥ient to Michigan? 

A. "...'J'hen I went from V/est Virginia my father was with the N & -v..r 

Railroad. 1''!11en we left \Vest Virginia, we v1ere at Bluefield and Vfilliamson, 
I 

1.1 r'as eighteen. And every year -.,vhen \Ve would come down to see the folks in 

J C~rroll County, my mother's folks were the old Senator Webb up in Carroll 

Cpunty. VIe would come dO\vn every year to see them, my relatives • 

Q. But you have never lived on this property'? 

A. No. I bought it out of sentiment and hoped someday to have a little 

~bin up there • 

Q. But you don't have any house or anything up there now? 

A. No. 

Q. You Just have a pieoe of land? 

A. That ts correct. 

Q • Do you know Dora Vivian Simpkins':' 

A. Yes. Know her well. 
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Q • Did you ever talk to her· a):JC)ut the property that you now own? 

A. Never one word. 

Q. Never have mentioned- · 

-a a-
(Tr.39) 

I 
I 
I 

II 

II 
! 

I ,, 
'I I, ,, 
i' 
'I 

' 

0. Netver ha".,"' talked to her abOtit tbe access or road to go lnto ~tour 

A • llbt:J~ l·Jte l"•l not. 

Q. \'·.~aa aile a:1 t)ldGr realdent of that area? 

A. I'Jo, she car;le to tee Grant ::;fmpkins c:s:<.tar I "lt~as there. 

Q. Bttt she still ll'.re~ in that area, doe•n~ she·) 

A. ,:;ho married my Ltncle. · 

Q ~ Does she still live tnere: 

A.. Yos, !Jbo does. 

Q • Is she a te liable person 'r 

A. ! ne"mr foT.L"'ld her to be reliable. 

<.'~ • Yoo never £otuW. hor to ~.~·e rella!~ le ·: 

A. That 11.1 correct. 

!I Q. Yoo wol.lld not beUevo her ~nder oath tn a rnatt.er h •c:htch :Km h."ld 
II 

'j e.n tnt&Nat or aM bad an Interest? 

I A. No. I v .. rouldn't. I absolutely v1onld not. 

I BY MR. 0\VEN'St 
i 

:j C). Let me aGk yO' .. , one other qu~~tton. !-.. fr. ;-umpklns. Do ·~lot.J ever 
I; I nuaambGr en:v road below the N .• J. s tmt*ins • home·· 

A. fl~ was never any road below, except the people on tho !arm 

uae<b I oan remeaber OM thleahing maohtne comln~; in cntd tJ~"tWJ up toe fil!ld 

betweeD9.tlere they COJM tfttO the I'ODd. lnttt tbetr r.rrol.»Jty, a~,<.~ the b~Jse. 

!bey went up oa a bill and tlweskad. Mr. Cole dtd. And they 1lSSd to have 
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a road that they used to 90- back out along the JJG1nt overlooking this Millar 

•Y Road and get ftrawooct. tthey would qo tbrouqb there and gfilt firewood 
.... 

htit tbe~e ~·as JlGver any road. At one ttme my '.:ncle, N.J. StmpJ:tns, was 

tl~ on time to '.Jet down to a train to Hivmseee. Ancl he \vent d~·m tbrouc;h a 

rq~h hollCMT, L'l.ere v1as boulders and stones ·tn there n<Ulrly ag bi~ as Vltl?.ons a· 

~ \~T'3nt through that, and he sald scmedny he wonld like to build a road through 

I t¥re beea,.u.ae it \va 3 a short cut_ 

I 

1 -39-

(Tr.4p) Q. But tt \·;as never-

~\. Ne'TOr, never did tbey-

Q. Does th0 Corrun1s!3ioner have any questions~: 
II 

!I BY MR NUCKOlS• I : • . • 
I 

Q. You own sixty and 9ne-half acres? 

A. Slxty-t\v·<>, more or less. 

ij Q. D~irJ<J the time that :.rou knov1 that f.;Ir. t\~ . ..all ON ned it, <!id he use it 

li 2)1at for qettlng tlmbor out of 1t? 

11· A. T imhor and firewoo..rl 1 apparently for his own iJ s e I anrl n ppar'3ntly 
I 

i selling l't. I am not absolutely sure of that but I !:nm·1 he \'Ia::: ·.:sing tt. On 

I ~lfferent occasions we went ,tp th~re the road could t>a qono O\!'&r. 
i 

Q. Dtd anybody li'.~ on this property that you knov; of? 

A. On my property? 

Q. Yes, sir. 

·A. No. sir. 

Q. n has never been lived on as far as Yott '-~now? 

A. ~~o. VIe have taken boy scouts up there from the Powhatan Camp, 
I 
I ~ken thert1 up there and \'Ia haw bad little oook ... ~>uts. I have been a boy 
I 

!I ~cout oommtssloner for nearly fifty years now. We would tak~ tbem up 

I! t~ but we never-we walked back through that road golnq in there. 
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(Tr.41) 

Q. But tb8 only use that yoU knOw of that this slxty--tvro acres has ever 

I been usad for, bas bee~ Co.r timber and for vl.aJ.tatlon llke you do for your own 

enj~nt and so forth t 

A. Yes, Slr. 

Q • I-To family bas ever .ltt18d on tt? 

A •. t~ot to my knov1led·:-Je, aver. 

Q • Did ·you ever use the road going up to it for other than family 

purposes or anytblnrr? 

A. Othor than just vtst~tlons. One tblng I might tell you. \':then ths 

wagons oame in thoro so that they v1ouldn 't hit each other, they hac~ the tr 

ttme tables 4 apparently, and they would a:> me out to th.ts point overlooking 
II . 
Hiwassee and make their turn--aroun~, these btg, Ion~ tanhark \-va-:rons. They 

ware merely lil--..e ha·:? wagons \rlththe wide sides. 

BY MR. o-.:,·\iENSI 

Q. Mr. Simpkins, v,rere you familiar with any use of thts roar! by 

people who lived in cabh'ls on the Alllson property·:· 

A. I knew they were in there. Then the~ v.ras a family b~ .. the name of 

"Hinkley" that 11 vet~ on the Simpkins • property years ago. But that \vas a little 

before my time. 

Q. Vvell, Mr. Thornton Allison-

A. I knew they "ere up there, I knew that they used this road np abovo 

the property buttbe kids, the youngsters and stuff gotnq to school or going 

down to Hiwassee, instead of going around this road, they c11t right through the 

N. J. Simpkins property, and lt came right through \llhere that little picture 

shows • It oame back through by the house there • 

Q. Mr. Tbomton Allison testified that there had been two rental units on 

this ~operty that they had rented, and that people had used this same roadway 
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tQ get in there, but you are not familiar with any rental arrangements that the 

A.p.ison family had. 

A. No, I am not. 

B¥ MR. NUCKOLS: 

Q. )Jir. Simpkins, when you bought this property from Mr • .f\j)ell in 1962, 

t1J.e deed that you have, and you ha·ve a copy of it there-

A. I haVe the other in the bank 1 deposit box. I have a copy of it ait:Jned. 

Q • But the one that you have is just like the one on racord. 

A. That's right. 

I C' • It grants you a rinht of way as per the deed from Mr. Stmpktns, 

l'T. J. Simpkins, and his \'life 1 Dora, to Mr. Abell, is that colTSCt? 

A. That is correct. 

Q. Did you ever read that deed l:;e~Neen 1vtr. !\.bell and !-.lir. Simpkins 
. 

~hich established this right ofway? 

A. The only thing I Just went hy-I did not read it, no. The only thin(~ I 

ont by is Mr. "~ell tool~ me over the property 1:\vlce to shovv me v1here the road 

Q. ·vvhat he showed you v1as this particu~ar roar! here':· 

-'11-

(Tr. 42) ha A. T tis correct 1 yes, sir. 

Q • And that right of v1ay not only v-Tent through Mr. Slmpkins • ~roperty 

but went through the A~Uson property? 

A. That is correct. 

BY MR. OV·!ENS: Is this the deed you are referring to, CommtsslOl er 1 of 

September 13 , 19 52 , from N. J. to C • C • ? 

1 ~.liR. NUCKOI8, Yes, un-hunh. 
I 
1 BY MR. NUCKOlS: 

Q •• 2\re you aware, l-lr. Simpktns, that Mr. Abell, when he got this 

1 .. 12 
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!I property from Mr. and Mrs • S tmpkins , the right of \vay granted to him was a 
.j 

! rtght of way for the purpose of ingress and egress to this property over other land 

of the p-operties of Mr. and Mrs. Simpkins and doesn •t mention the Allison 

~operty'? 

A. Not to my knowlad~Je. There was no roadways or graded roadways 
I . . 

!I or roads used to my knowled<Je because we walked back there through the fields 

II and we walked back around the road. There never was any other roads or any 

!: mention of any other roads or any planned roads. l.Ar. Abell cpeolflcally drove 
I' 

I' 
1! me over the road that's here tvtTice in his tntck, in talk1n~ to him 1 and he said 
q . 

I; at the time that he vtanted to Qet come more timber off of !t, then he v1ould 
!: 
:; consider selling 1t to me. And in 62 1 prior to 62, approximately trtor to 62, 
II il he agreed t!Jat he would sell it. 

l1 Q. Now, when you went over this road on these two occasions with 

J! Mr. Abell, were you aware that this road also traversed property belonginq to 

II the Allisons "? 

II A. I don't believe that I could be too specific on tl1at, and tf it is, 

1 it is vague. I don't think that in fairness I should try to make any commitment 

il .. 

there. VIe take so many things for tfl'anted \vhen, you kllO\v, you are going in, 

you are just interested to get back to your property. 

Q. I realize that, but Mr. Abell did not make any reference to the 

fact that you 'vere travelint) on Simpl~tns property and .l\.lltson property to 1.1et 

to the property he was selling you·? 

A. No, he didn't. He just said-he said, ''I \.-.,111 take you ltP there 

-42-

(Tr. 43) and show you where our right of way is that goes into the property". And he did 

this and we went up there twice • 

'I MR. OWBNSs I understand the Comialssloner•a concern 'is how Mr. N.J. 

Simpkins could have conveyed Glenn Simpkins a right of way over the Allison 

aa-operty. 
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I 

I 
i 

~. NUCKOlS: That's rloht. 

A. N.J. Stmpktna or Dora Stmpklns newr tn any way talked to me a};lout 

a roadway or deeding me a right of way or anything. I've never said one word. 

It was never in any way mentioned. 

BY MR. CRAn': 

Q. Was that Dora Simpkins, the one you said you wouldn't bell eve 

unpar oath? 

A. That ts correct. 

Q. I want to ask you, is it because of some dispute over this roadway? 

A. No~ sir I absolutely not. 

Q. Why wouldn't you belleve her? 

A. Because s peciftcally they had a large grocery btl! down here-I'll 

il teU you this-I don't think- you want thts on the record? 
I& 
1: 

'I n 
'I 
I; 
fl 
1: 
j; 

Q. I don •t know why yo~· wouldn't be lteve her, something personal? 

A. Yes. I can tell you and be very brief and very quick. 

I' 

II A. That'S right. Dora and Noah Simpkins was living on the old Lead , 

I M4tie Road, near where the bridge goes across, what we use to call the Bowman 

Q. Just a personal relation between you and Mrs. Simpkins·> 

I 
F~~ that's the road that comes back over it from the Lead Mine-

I Q. Let • s 11m it it to \ilat . i;his ~roblem was between you and Mrs. 

1 1 S~pk1ns. 

I A. That's what I am telling you right now. They lived there and she 

wr9te me and I have got the letter right here wtth me where .she wrote, that this 

~n was ·loading her up with work and she just couldn•t take it any more. He 

w•s not keeping his promise on what trey were to get off that little farm as 

te•nts , and I said out of dignity, 'Why don't I buy the old property up on the 
... ' 

m~ntaln ", and they were abOut to lose it at the ·time. I •ve qot to tell you this. 

-43-



ll And they were abOut to lose tt and I .bought the property, and I said, .. I will 

: Tr · 44) gl ve you a life tenure on it and whatever you do to fix lt up I will try to match 

U.t'but they clldn't do any fixing up, so I didn't. But I did pay thetr grocery 

bill off with Hiwassee. I think lt was approxtmately $80. 00, tQ the best of rny 

knowledge. 

Q •. How much did you pay for the land? 

A. I thlnk it was $1,000.00. 

Q. You paid $1,000.00 for the land and paid their grocery bill? 

A. I didn•t pay the full $1,000.00. I was paying on it, $30.00 a 

month. And I wanted this for Mr. N.r ... stmpk1ns and his wife, Dora, who both 

had heart oondltlons., to keep them gOing. Then one time Dora Simpkins had to 

walk to Hiwassee to get ~as while the boys had bought a car with this money I 

was sendlng up there for them to use for medical use, made her walk to 

Hiwassee to get gas so they could drtve the car down to take her to shop for 

groceries in Pulaski. So then when I found out these boys were uslng all the 

montes that I was sending her for a oar, I even sent a title, got the title here wit 

me, I even gave them a title to a car and satd, "I will give you a title to a car 

You can use. I will buy the car on shares with you. We will split it three ways 

so ewrybody will have an interest in the car ... 

Q. VVhat has that gat to do' with not believing Mrs. Simpkins under 

oath? 

A. I have to to tell you this to get............... So then they sent 

the.tltle beak and said, ''No", and satd"you promtsed to fix the house upn. 

I have got the original, pencilled oopy agreement. That's what tt would be. 

Notbtng ls said alx»ut flxlng the bouse or alllthlng but I said, '~nything you 

do to flx lt I will try to match and help you on the house." But I, here I got­

put stx kids ~h college and I was Just barely squeezing out th1a $30 .oo 
a month tf you want to know tt. So then they started getting on my back, and 
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w~nted the roof fixed, wanted me to· rebuUd the house, and there was nothlll9 in 

I ~lave the written contract right here with me. 

(.Tr. 45) 

MR. OWENS: Let me see tt-

MR. NOOKOIS: ·I don't know whether-

A. So then they got p-etty hostile with me. 

-44--

MR• CRAFT: I am willing to terminate it there. 

A. Well, we have been in a hassle ever since about that, Mr. Craft. 

MR. CRAFT: The ~roblem about the house. 

A. Yes, I mean what they were going to do. I think that briefly wlll 

s$ttle tt. 

MR. NUCKOIB: And that's why you wouldn't believe-

A. That is correct. She made statements on her depositions that I can 

disagree with right through the .deposition. 

MR. CRAFT: You have read her depaJ ition? 

A. I have. 

MR. OWENS : Mr. Craft? 

MR. CRAFT: I have no questions. 

MR. OWENS: Let me ask you this, Mr. Simpkins. I am qotng to refer 

MR. CRAFT: If you are going to qo into that contract then I will ask­

MR. OWENS: Yes, str-

ldR.. CRAFT: Some more q~est.lons-

MR. OWENS: Yeah, O.K. I am golng to go into it. 

MR. CRAFT: I think it is immaterial. The question I asked was why he 

dlsblieved. I think all this is remote to that except.--

MR. SIMPKINS: We had a signed and written agreement and she 

wanted me to go over and above that written agreement and expect me to ze-
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build the house,re-roof the house, and these things and I could not do it and 

v1ould not do it. I told them whatever improvements they did I would match 

them. 

MR. l~UCKOIS! Let me say this, J.Ar. Owens, and Mr. Simpkins and 

Mr. Craft, what one witness feels about anQther witness in this case, people 

who are not parties to the action, I don't think has any relevancy, no bearing, 

is not going to have any bearing on my report or anything as to whether Mr. 

Simpkins believes Mrs. Simpkins or vice versa. I vrould jusf as soon not go 

into it. 

-45-

(Tr. 46) 
MR. OvVENS: I agree and I didn't ask the question, Mr. Commissioner. 

MR. NUCKOI8: It is not golng to have any bearing on my report. 

I ?-AR. O'NEl'J'S: Now, may I pursue at this point the contract that Mr. 
i 
li Glenn SimPkins has referred to or do you want me to j;s t recall him. Mr. 

11
1 Craft, any objection to my recalling Mr. Simpkins·.: 

I. MR. CRAFT: I am of the opinion, as the Commissioner ruled, that that 

Ji contract, whether she demanded more or less or whether he gave more or less, 

is irrelevant to the issues and I havo no objection. If you (:o into tt, of 

I 

\ 

course, I will have to cross-examine. 

MR. OV\'ENS: Oh, surely. 

MR. NUCKOLS: Frankly, gentlemen, I would just as soon you all didn't 

go into it. I don't think it is going to have any bearing whatsoever on this case. 

(discussion off record) 

MR. OWENS: Mr. Commissioner, for and on behalf of the people 

involved in this matter, I wish to offer to you a \vritten agreement between N.J. 

! and Dora Simpkins and Glenn Simpkins for the sale of the very property we are 

1

1 now COI'ICI8r'I18d with, that is, this being the property owr which the disputed 

li right of way goes. At this point a contract had been entered into ; hereby 
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II . 
1 N.J. Simpkins and wife were a<JI'881ng to sell the property to Mr. Glenn 

I• . 

St~pktns at a payment of $30.00 par month and that he# in fact, made payments 

on that oontract-

wri'NESS: Up to about two hundred and twenty, between two hUa"1dred 

aQ.d twenty and two fifty-

MR. OWENS: All right. Now, as I understand, it's the Court's ruling 

that this ls ·1mJ%oper or irrelevant. I . 
I )&. NUCKOIB: Yes, I feel tt is tmx:roper and irrelevant. 

MR. OVIBNS: Then may I introduce the contract and the letter from 

Mrs. Simpkins in the record and except to the court's ruling and sa\'8 my 

e~ceptlon on it. 

MR. NUOJCOI.S: Yes. These. will be exhibits along with this picture 

\of this partlcular witness • 

i MR. OvVENS: Yes, un-hunh. 

-46-
(Tr · 47) ~m. NUCKOlS: Do you authorize the secretary to sic;rn your name to 

I your deposition after it is typed? 

wrrNESS: Yes. 
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BOBBY M. lvfiDDLETON, a witness of lawful age, after first being duly 

sworn, deposes as follows: 

BY MR. O\¥ENS: 

Q • State your full name , your address and your age? 

' 

A. Bobby M. Middleton, Route 2 , King, North Carolina. 

i Q. Mr. Middleton, are you and an associate and partner of yours, :rvtr. 

lrred Cook 1 the oWners of the tract of land that you purchased from the Allison 

!Estate? 
j 

A. Yes, sir. I 
Q • And. prior to the purchase 1 Mr. Allison has already testified that he t o4k 

I 
I 

I 

!, 
p 
i 

:, 

you into this p:opsrt)' and s hov~ed you the right of way into the property-

A. Yes, sir-

Q. Is this correct? 

A. Yes, sir, we drove in., in a vehicle. 

Q • Do you know how many times you went into the ~roperty-

I A. And looked at it? 
j 
I 

I' 

I 

I 
·I 

Q. Un-hunh. 

A. Just once before we purchased it. 

' Q. t-row, as you drove into ~e property could you drive over an 

isting roaclv1ay? 

A. Yes, sir, v1e did. 

Q • V.fas this with a truck or-

A. VIe drove a Jeep- f.our drive. 

Q. vvnat was the condition of the roadway at this time"? 

A. Just small underbrush. 

(Tr.48) -47-
Q. Small underbrush. Any timber at all in there 7 

A. No, sir. 

Q. Could you qtve us the approximate size of the roadbed? 



A. Well, this roadbed was apr:roxtmately, I guess, a half mtle long­

Q • No, the width, I mean, 1\0t the-

A. And the total amount of the debris that was t~ ken out of the road to 

1 be hauled was t"\vo stx yard trucks. It vtas pushed all the '(Ia? to our property 

and it is still there in a pile to be looked at if need be. Evertthlng was pushed 

out of this roadbed. It was puahed twelve foot tn wtdth - one dozer blade width. 

Q. 1~ tv1e~ve foot width? 

A. Yes, sir. 

Q. Lot me refer you to this Defendants' Exh1b it No. 2 showln~ the 

right of way ln dispute. Is this the right of way as it existed when you pur­

l! chased the property? 

ji A. Yes, s lr. 

1! Q • And is this the right of waY that you cleaned off? 

1
1 A. Yes, slr. 'Ne started at this point right here, and pushed all the 

I debris from here back to our pro~. 
I • 
I 
ll Q. Now, you point to 10ur starting point on the road leading off of 

ljs92 • Is that near· the cabin? 

I! · A. That is approximately two hundred feet, I guess, from the state 

road to this point. And approximately stx - eight hundred feet to the house 
' 

I from there, I \vould say. 
i 

II 

Q. And as you come in from 692 did )"OU cross a small branch there? 

A. Small branch, right hare. 

Q. And then you went off in a generally sotttherly direction? 

A. Yes, sir. Tiara is an old fence on this side of the river coming 

along here~ which the bank, the road is this deep, it's three foot deep, the 

embankment into the old road bed, and the fence is on the side of the road. 

Q • Is that on the easterly side , this being north 7 

A. This being north-

Q • North running this 'vay-
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(Tr · 49) ·A. All right. East and \vest-

II Q • East over N!re • On the easterly stde of the road there is an '>ld 

11 fenea? 
II . 
I! 

A. Un-hunh. 

li 
I 
I 

Q. And you used a twelve foot blade-

A. Yes, sir-
I 

Q. And pushed t.vhat you called the small brush? I 

i A. Rlqht. 

li Q. And d~d you follow this same path in doing this 

II were there with Mr. Allison? 

as you did when you ' 

I 
I 
I· :j 
!I 

il 

I 

I! 
II 

L 

A. Identical. 

Q. Did you create any other damage to the }r<>pcrty at all? 

A. None. 

Q • Did you remove any ttmber? 

A. No, sir. 

Q. A photograph has been introduced showing a bridge-

A. Yes-

Q • Did you make this bridge? 

A. I built it sometime in Januory. People called me. Said people was 

I! ln there hunting. The bridge that Mr. Thornton Allison talked about is still ,, 
there at the ••••••••• 

Q • VVhen you built this bridge in January of this year, do I understand 

A. Yes. 

Q • Ia there any Qthw right of way you are aware of? 
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A. No. 

0 • Has )Ar. Johnston attempted to. , ••••••••••••• 

A. Before !v!r. Johnston ••••••••• we had already pushed the debris back 

o oqr :~roperty. 

-49-

(Tr. 5o) Q • Did you knov1 Mr. Johnston prior to this:· 

A. l'Jo. 

Q. You all \Vera not acquainted until this oame up­

A. Until this carne up. 

Q • H0\"1 many times dld you use this road getting into your property? 

A. I guess three or four times • 

I BY' r-.m. CRAFT: 

I Q • Mr. MHdleton, I believe you testified that during the last year you 

ha4 been on the premises-

A. .1\pproxirnately three times, I guess. 

Q • And you put this bridge in? 

A. Yes 1 sir. 

Q. Did you cut and ren1ove any timber? 

A. No, sir. 

Q. Did you remove any cable that :t-Ar. Johnston put across the road? 

A. Now, the cable at the entrance, which you would sa~, down at this 

I' poplt right here, ls a cable that is tied on one end ani the other end is 

I v~pped around a tree and stuck to a leash. I have been up on occasions and 

I pu~ ~ cable back myself. The time before I waS up there somebody had cut 
I 
j ~ Qable-he had put it back-somebody had put it back with clamps-they had 

took the clamps off the cable. The cable was not even together the last trip 
! 

I 
1 
I 

I 
I 

I ,-as up. The oable on the other end had been cut and had been cut by some l 
I o~ other than me or Mr. Cook. I don't know who cut it but there is sh!X gun shEjns 

UP: on my }:l"operty. I guess some hunters have been in there. 
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i! 
I, 
It 

!I 
li 
II 

il 
" 

Q • And out the cable? 

A. Yes, str. Because someone eame to me and talked to me about it 

and didn't like it beoaus~ the cable was up. I told them I didn't have nothing 

to do with the oable. If they wanted to hunt on my land and oould get to it, 

they could h"Unt. 

Q. So you gave them pern11ssion to use the road? 

A. I gave them pennlsslon, just as I stated, if they could get to my 

property they could hunt on it. 

-so-
(Tr · Sl) Q. ·,'•.'ell, you fbrod the bridge so thay coulc get in didn't you; 

A. No, sir. 

Q. You didn •t flx the bridge? 

A. I owned this ~ro~y, 71 or 72, that bridge was put ln this past 

January. 

Q. '\Vhile this suit was going on? 

A. Yes, str. 

Q • Vlhen you knew your right to use that road ... wts in controversy? 

A. I had not been told not to do it. 

Q. You told the people not to put the bridge in? 

A. No, I said, I had not been told not to use that road or not to cro in. 

Q • But you knew your right to use it was in controversy? 

A. Right. 

Q. But you used it any \vay? 

A. Twice. 

Q • \Vhen you first went ln there were there posted signs? 

A. No, sir. 

Q. You didn't see any signs at all Mr. Johnston had put up? 

A. Not when I bought the property. 

Q. Well after ycni bought it? 

1.23 



A. Yes~ str. 

Q. Vlhat did you do with the posted stgns? 

A. I dtdn 't do anything With them. 

Q. Along the road, what you oall the old ~adbed, what c\ld you do 

wi:th 1t? 

made? 
~ 

A. I didn't do anything with tt. 

Q. You just pushed debris out? 

A. That is correct, s 1r. 

Q. You didn't out any trees. 

A. No, sir. 

Q. Vlhat kind of equipment did you use'! 

-51-

A. I used a bulldozer • · 

Q. That is the only thing you had in there'., 

A. Yes, slr. 

Q. Now, when you bought thts property did you have a title examination I 

A. To the extent to see if there was anything agairs t the property. 

Q • You d 1dn •t determine \Vhether or not there were any easements or 

~hts ofway? 

A. No, sir, Mr. ThOrnton Allison said lt had been in the family for 

~ars • I figured it was a right of way by intent. Everybody used it • 

Q. Well, dld you have a telephone conversation with Mr. Johnston 

hc;lre about lt? 
I l 

A. After we did the grading, yes, sir. 

Q. You told him that you had a right of way 1n there? 

A. Yes, sir. 

Q • That you wouid send him a written copy of tt? 
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A. Yes, sir. 

Q • But you didn •t do that? 

A. I couldn •t produce one. I brought a lawyer over and v;e. checked 

the records. I couldn't · find one when lt was checked. 

Q. Pound out you didn't have one so you couldnt provide it. That ts 

correct, isn't it? 

A. Yes, sir. 

Q • ~low, after that conversation didn't you talk to ~,.fr. · Johnston and 

offer to buy one from him? 

A. I told him that I had ooen in business up here for fourteen years • I 

had newr had a PrOblem I felt that couldn't be settled. I had bought land and 

give it away, where I sald land I didn't own or someone had misrepresented 

me in buying, I had bought land and give it away to make a settlement. I 

wanted to be a friend of his, if tnere \YSS any way v1e could \vork the thing out, 

I \YOuld consider paying him a reasonable amount for a right of \vay in \vrltlng, 

yes; sir. 

-52-

(Tr. 53) Q. Did you have counsel representing you when you bought the land? 

A. Yes a."ld no. It was ln dispute. Dow was representing one of the 

worked everything out that way. Mr. Johnny Alderman is my attorney tn H1Usvlll 

for title oPinions on property. He came over tot ake cme of things for me. 

Q. Be.fore you bought it'? 

A. Yes , slr, before closing. 

Q. Before you closed'? 

A. Yes, sir. 

Q. Have you talked to h1ln since then about whether or not you have a 

1&\Jal rlqht of way through there? 

A. \Ve came owtt and looked for tha rlqht of way and aouldn 't ftnd it, 
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&XQ•pt this right of way across Breedena Branch. He said 1t all tied back lftto 

the big estate there,. was all one pteoe.of property.at one tlme and there was 

no· question of right of way, 

Q. You don't deny that you all have baen responsible I either you or 

peQple .working for you, in doing the things in this oonstruotlon of tits road 

alqng its present bed-

A. \\fell,· Vie didn't cons'trllqt. 

Q. V!elll call it imp-ovement-

A. "·!Ve_ improved the e1ds~1ng roadbed-

Q. . \Vhat you called the existing roadbed'? 

A. Right. I even pushed the debris to my property line. There ls 

n~hing left on tJir. Johnston • s property at all that came out of the roadbed. 

It was ali pushed to my property v.rhich was half o mile I app-oxlmately • 
. 

Q. Did you have the property surveyed vtben you bought it? 

A, No, sir, it called for ftve hundred ·acres~ more or less 1 and if you 

ge~ to the survey polnt, Mr. Allison said that where lv1r. Johnston had surveyed 

1s up on my property. But that doesn't concern me • I\ly deed calls for five 

h~ndred acres 1 more or less , I am not going to arg~e over a little bit of land. 

Q. You and Mr. Cook ara partners 1n this-
ln this · 

A./ Particular tract of land, yes , sir. 

•53-

(Tr · 54) · Q. And ,.;hat does lioraoe Strickler have to do ~ith it? 

A. He is the man I contracted to do the dozer work • He bas nothing 

tQ do wlth this • 

Q • He brought hls vehicle in there, and the dozer and did the work, 

A. Right. You couldn't get in with a dozer. You tadtowalk ln. 

BY MR. OWENSt 
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I 

Q. You made reference to a dispute among the Allison heirs and I 

mpresented Th~n. This was really a dispute involvinq other land­

J\. Estate sale-

Q • Not this particuhtr tract of land but how .. much he v1as· going to keep 

out of his old-

A. IIomeplaca­

Q. Right·. 

A. ·v1e \VOre vtorktng together. 

Q • And the dispute \Vas. among the heirs , you were not involved in it? 

A. l'lo. 

I BY rvm. NUCKOLS: 

li Q. \\Then you were purchasin9 this property, negotiating the purchase 
i; 
!j of this property, who did you deal with? 
!, 
I' !I A. Vle dealt v11th one of the Alllson girls. She had a sister that came 

I in here and we talked with her sister. There v1as seven he irs • Thornton vras 

j only out with the other stx. Two of them was dead; he was the black sheep of 

the family according to the family, you knO\v. So he would not sell his part so 

we purchased six/sevenths. Then in return \Ve traded with Thornton giving him 
I 

~v;hat he wanted beside his house, t~e old home place, land to make ~ settlement 

with him. Vle gave him a deed for our part in that tract and he gave us a deed 

for his part in the other tract to get that cleared up. 

Q. v.n1o did you discuss the right of way with··· 

A. Thornton, after v1e got over the deal, you kna.v. 

Q. And Thornton in the only one that told you about he»1 to get into the 

-!i4--

A. ~~~s, git. Th~ gtrls said they had been down th$1'8, they baa camed 

food d011t1n t.here when they had t lY!. sawmill, they had n camp ltke • set Mar tt" 

They oanted their dad atuif down. you know, to eat. 
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A. Yes. stt. 

Q. Ia ~ a dtscerntble tract loep1119 throuqh yow property 'nOW? 

A. This right herB. 

Q • Yes • ts that dlscemible, can you drl'M CNer It? 

J\. On this roadbed 'fK'IN :· 

A. Yes, sir. 

Q. And it awlnJs back onto the Simpkins property? 

A. Yes, sir. It Just \vinds on around to a blanch. t have been to that 

brat\c~. That's where the road ende, d9ht tbarv tn the tc'aMh. t don't know· 

what Ule name of the branch la. 

0. Dak 011 your prQperty":.' 

A. Ro, sir. on past that- Further. 

Q. !'ben tbe rOad that you bad graded out swtnCJs on throuqb your 

~and then back on the Stmpktns• property and then back on Mr. Glenn 

Sira~ruJ· PlOPJit'J'/" . 
,. '0 

A.· Right. Nottbtl potnt right bate. I drew th.ls map. I am not po$1t1w 

of ~s but 1t looka to me like this ltne, the way Mr. ·Johnston had lt surveyed. 

tt ~-up to the road atld crosses a little bit aDd Joas back off the road. 

lt •lees a Dttla loop there. In sny optnt.on tt croasea tbts road 1us.t a little 

bit a~ this point right here. I have found hls flaga and wbat not along this . . 

~. Mr. ThomtonJUUson says th1s 1tne ls too-btt;h upon the hltl. 

Q •. \'lhO owns this property right now? 

A. !Ids ls Mr. John2fton'a WOPDrtY now. 

Q. Right baN. Be owns this property and over-. !lOw'? 

A. Right• un-bunh. 'thare is also a road* talldft9 abo.t ao other road, 

~ is also a ~ rlght hera that ~· back tnto .my JWOP&I'tY rithl: '*",·off 

ol. - eaattnQ road qotng baok ~\P Into these woods I whlah til back tn hale# 

-ss- l:S 

' 

I 
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(Tr · 56) and also it cuts dov1n and ~Oes down to Mr~. Stmpl~tna • h0\8 o off of that road 

llrt~~ht there. Thtmt ls a little cross ov• rtq~ theN, one qoo!J r.~ through 

I be: field, that goos l.lP to my property line Mte. There ts an old fence qot.raq 

1 ar:ross bore v;: ... ,ich I \VOUld presume to he the 110perty U.na bob-18Gn me and Mr. 

Johnston. )\bout t•tto hundred .f~t up. I h&\tG. drtvon t.tp to that point. 

il i:). I~ there a ~barrier rtght bore·,= 

I .'\ . .\t this po!tt ri:Jht here there was a.n old renee • t-110 posts wtth old 

.1 .Plank nailed across it. >JS~d !t a~ a drav..ri'ar; ltl't.S, you k.nov1., ·liktJ draw'•r. 

!II on a fann. T.Z~e posts were tho~ or. one r.ida at the !"")ad, and t.hen the fence 

, took off and you could find G'le strand of wire now and then. And that's where 
I 

'· the begtnntng potnt was recagnized. 
. .. 

Q. So there was ~ drawbar gate so to speak where you went from the 

Simpkins' property into your property? 

ll A. Just one section of dtawbar on one side and then there's an old fence 

ii 1hat comes up-

!! Q. Now, as it swlnqs throuqh what la now VOtr property ls there any 

l barriers along lt? 

1! · A. No, sir. 
" li Q. \Vbat about when it comes back from the ~1mpk1ns' property? 

j\ A. The only thing we could find there was jt1st Mr. Johnston's surwy 
I 
marks. How, Thornton knows where this-he took and sho'wed me this rock 

but I c~n't find lt again. 1 have done been down there and trted to ftnd lt. This 

Orner here. Thornton knows this boundary, this one , and this point here, and 

also where 1t joins lathe back, coming tn from the boy scout reservation. 

BY MI. OWBNSt 

Q. Thls road also glwa Mr. Johnston access to the baok of hla ~arty 

doesn•t lt? 

A. Rlght. 

Q. That's all. I wW state to the C0111Rlaslonet tlat Mr. Fred Cook,. 

129 



I a partner of Mr. Middleton, is heze but he xaaUy knows nothing oftbis trans­

·! ac:tlon but he Is available for examlnatlon. 
l 
I 
I 

-56-

[i BY MR. CRAFT: 

\i Q • Do I understand you to say this yellow drawlnr,~ deslt,;nated ONo. ?. 

I! that you pre pared-

ll 
!I 
" 
~ l 
1: 
; 

A. Along \Vlth Mr. Ov1ens to give hlm some-.. 

A. The t\vo of you together worked lt out·· 

A. Yes. sir. 

!; Q. Did I understand you to testtfy tn response to the commtss1oner's 
li 
·I 
:1 question that this swing up here was probably not correct, that lt is more down 

.! here? i! • 

I 

i 

't 
I 
r 

I 
l 
I 
I 

I 
I 

i 

,. A. No. you come to this point right here. I think It come.s back onto i 
i' ! 
l! this P:OIBrtY right in this corner here, hef')re it gets back over to the Simpkins 1 

!I t 
;! side. The vtay the ~~~Y line runs through there you ha\-e got the trees marked., 

\i Q • What tnfonnatlon diJ you all use tn prepqrtng thls? I 
ii I 
:: .1\. I have been &rOund the property • 
. I 
;I 
.\ Q. Thls 1s from memory or-
" :I 
;! A. This ls from actual Stll"".'Sillance and lool::.tng • The county has no 
~ ' ,: 

jl map of this mountain, ~,fr. JohnstOn's property or my property. Por tax purposes ,, 
i: 
:: or anytbtng • There 1s no me p or nothing to go on. The deed \..rill read five 
:· 

;~ hundred acres, more or lass • 
:, 
j. 

:1 0 

l ~ 
lj 

Q • Bounded by-

A. It don't call far any boundary. You know- a lot '"111 call for where 

li the ~ek meanders or something like that, but this one doesn •t even haw that. 

Q • I would lika to point out to the commlss toner that this is not to 

I scale, or tt doesn't re~¥Gsent so many feet or anythlnq-

l!i; b A. o., no-

\ Q • n is just your ldea of the way you-
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I A. I don't know tf Mr. JohnSton kJtOWs where aU his property is or not. 

IBY MR. OWENS: 

rr.58) 

Q • At the junction Of the boundarY line between your property and the 

Johnston ll'OPGJty, you spoke of a dtawbridg$. Did you ftnd what? Simply 

two posts? 

A. Two posts and couplG of loose timber nailed resembling bars. 

-57-
Tb·:lre 1s noth1n-:J 011 the other slda of the road. 

Q. Thia is to block off, to keep cattle or li,:-"~stock or anythinq from 

II gtaf.tinq from t:ite Aln1:1on propert•t haoY. here. 
lr 
li A. Ri~ht. . 

Q • But ea.m lly moved ? 

A. Ri.ght. 

DY MR. NUCKOIS: 

Q. Do ~~_! authorize the seoretar! to sign yo~.w namo to your deposition? 

A. I do. 

li .. 

COMMONVVEALTH OF VIRGINIA . i COUN!Y OF PULASKI. to-w-lt: 

. I. Jewell w. ~ln. a Notart Puhllc for the State of Vtrgtnfa at J.ar.-,et 
I 

1 do· hereby certify that the foregoing deposlttona were regularly taken before me 
I 
II . 
il ln my satd county aforesaid, at the time and place and for the purpose set forth 
I J·ln the caption hereof. 

I 

Given under my hand thts 19th day of ~Aey, 1976. 

My commlaslon axptress June 4, 1979. 

,~l·· .,,,. 
' .,. . 

I raea $ 62.50 

Notary 



VIROINIAl IN THE CIRCUIT COURT OF PULASKI COUNTY: 

BRICE .JOHNSTON, JR. 
AND 
N. TERESA S. 10HN$TON. hle wile 

v. 

I ROBERT MIDD~I:TON 
I King, Nozth carolina 

AND 

FRED COOK 
King. North Car:ollna 

AND 

HORACE STRICKLER 
HARRY STRICKLER 
T/A STRICKLER BROTHERS 

1 Faney Qap, Vl11JlDia 
# 

, , 
I 
I , 
) 

I 
) 

I 
) 

I , 
I 
I 

COMMlSSIONER • S 

HEARING 

Ia executloa. of a c!ocne 611'efensaoe eatered la tho above ll&ylecl matter 

aa *"e ~lth day of Decembu, 19111 ucl put8uaat to·ap-eement of couneel. 

the fallowins ~1d.OD8, were takea befozte Eusene L. Nuckol•, Special 

Commlaeloae~, at the Couthode of the Circuit Court ol Pul&aki County, 

YiJ:~&IDla, at 3:00 o'clock P.M. on the 18th day of. April, 1978. 

PRJ: SENT: 

EtJOENE L. NUCKOLS. Special ~miNiooe 

BRICE .JOHNSTON, .nt. , 1n pereon. aad by 
hie at&CWDey, 

WILLIAN R. L. CRAFT, J'B. 

ROBERT CJSOBBY) MIDDLETON and 
FRED COOK. Ia perha and by their 
a&tcwnoy, 

A. DOW OWENS 
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(Tr .1) 
BRICE EDWARD JOHNSTON, J'R., a wltneaa of lawful age, after tirlt 

I being duly sworn, deposes as follows: 

BY MR. CRAFT: 

Q. State your full name, please. 

A. Brice Edward Johnston, Jr. 

Q. You are the complainant ln tbla proceeding pending against Robert 

Middleton and others·~·. 

A. Yes, I an1. 

Q. An~ you have previously teattfierl in this n'l&tter? 

A. Yes. I 
Q. Since the last hearing have yO'.l had occasion to procure a drawing an~ 

I 

· replica of a valid r.nap of areas involving yo·ur land the h.flddleton 'a lands 

and an accesa route to the Mid~eton property beginning at theN It Vv Railway 

right of way proceeding in a southerly direction? 

A. Yes, I have. 

I 

i 
Q. 'Nould you please present that and explain to the -explain the dt•a;vingl 

I 
and where you obtained your inforn1ation to make this drawing and how it 

got into place~:· 

BY Mn .. o·:/EN& 

Q. Are you preae~ing a map prepared by a Si.lT.Veyor or-

A. Thie ia a map secured from Ma.lcolm1e Bl,~eprintillg in Roanoke, 

a.nd which is prepared by United Statea Dopartr.&lent of Interior, Geologica! 

Survey Map. I have added to thie an app·roximate area of still a second n1ap. 

Thia ia the approximate location, and Pulaski County which is Indicated in the 

I State of Virginia • 

. ·I BY MR. NUCKOLS 

f· I am familiar with thia map and I will accept it aa an E.:chlbit, I don •t 

' Ia-what ie going to indicate but I wUl accept it. 

1.33 
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IIBT MR, OW.ENSc 
'I .Johnston au.perlmpoaed the il Let me ahow an exception to that as Mr.. 

11 dl<awings • 

!I 
1 

(Tr. 2) 
A. Yea, rlsht. lauperimpoeed the red designs indicating an approxlma 

a.;-ea of a n1ap which is to follow, that I will lntoduce in a n1oment. 

BY MR. Cr~FT: 

, Q. If Y'<?tl would please mark this a a Exhibit 1 -A, I .Jon 't recall h.O\v 

~ we have marlted them-

i BY !.1:R. NUCKOLS: 
! 
1 

I Plaintiff Exhibit 1 -A. .ltll right ~tr. JohniRon-

i A. This la a map ahowlnJJ general boundAry linea of. property obtained 

I from the Departtnent of Revenue of Pulaski. I have added c01.18iderably to 

I this map which ia made up o£ approximately three mapa photographed at 

I 
l 

II 
II 
I. 
l 
I 

BiY 1'-..ffi. CRAFT: 

Q. A :re the linea taken fror.~.1 the official tnap that you secured ii1 

Pula.ald, tho areas 8hown ·-: 

A. Yee they are. 

Q. The coloring, they are your own·. 

A. Yes. 

Q, And the red brolten line ia your 0\'12.1 addition, ta that correct:· 

I 
! 
i. 
I 

I 

I A. That ia correct. j 

I Q. And you. will explain what they are suppose to signify a.ayo-.1 testily-~ 

I A. Yes, air. I 
I Q. In all other roepects these boundariee are actually from the ol.fic:la! I 
I rl1ap? 
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(Tr. 3) 

il 
!I A. Yeas 1f I may-

jJ BY MR. OVIE'NS: 

!,II I have the aa.me objection to that your Hono1·, of course, not th•z q 
;i 

:! introiuctlon of th• mape as taken from the Commisalonor•s Office but tho 
;; 
.t . 

[i superimposition of the va1·io.u8 bo•mdary lines and th.e roadwayst I (lon•t know 

;j whether they are cor 1·ect or !tot. 
:t 
lj BY MR. NUCF~OLS: 

\! Vlel.l, I am going to t•cceivo it lor consideration but nc,t accept it was 

II evldeac:c unti;l I have hea.rd :;our teatimo1ty to see whethe1• it ia relevatlt 

II 

; rt~d cou14 •ely upoD lt. Now, I am 1ot.8 ie re .. rve the right of whether to 

l reject lt Ol' not. .But I will ma~k It aa Exhibit Z•·A. 
I • 

i 

i Y MR. CRAFT: 
I 

!I Q. Do YOQ have ba your poseeilaion Mr • .John&tOJl.o the actual origlnale 

~~rom wthlch you a•aemhled this drawl.ag? 

il A~ Yeo, I do, 

ll Q. WlU you pleale pJ-odoeo them ae Exhl'bita. Now your Honor this is 
It 

jj going to pt trdo a lot ot t1me ta tbia aclmiaaton of proof. I waea't a.wa.re 

! that we was golng to run lato ~. but these are 
! 
II See they !tad to he a.eMmbled. 
I 
f~aloa off the recori. ) 

BY NL NUCKOLS: 

I am sotna to acoapt tld8, accept it aubtect: to my checkb\g to ••• 

whethel' It cerre8,porua wlth the laad mapa In the local Clerk'a Office or 

C~r of !tevenue•e Offtce aad t will &lao accept these bcnm.dariee 

ae outltae41.a greea aad blue subJect to confirming that they aro the - .a.e 

... ~~..._.,. ta theaelancl ,..a. Now die roa4a that are on hue tn black or 
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•41ttf' .... ·- ............. -· ·~ .. 

~etlmoar of thew~-.... 

BY MR. · GRArrt 

Q. lb. loll&-. nlenbal to EJdtlblt I•A then ta colored Ia s~• .. 

I 

1 ~4 4oel that r..-e.u you.r p70Jel'ty? 

A. Y .. , tt4ole. 
I 

i 

I 
l 
! 

' 
! 

Q. WJ.oae pr.,.ny Ia repntealed by the &J~eaa lD blue-) 

A. 'l'ltat 'WOtlld tae F. Coe11aad B. Mldclletan. 

I a polrat JD&rked a&te 1\oad. 69Z. ..;\re tboeo ltaee at that point drawn by you or 
i . 

I 
! an tMy' J&l't of 1M C)ft1cla1 map? 

;! A. Put of the olftcial map. 
:, 
:1 Q. Now U you. woold procee4 aa4 8how where that road 69Z lnter .. cts 
;i 

~~~d the hrok.ea line that proceed• therefrom ln a southerly dlreetlon (indlcattng . 
ll 
~ i 
ilon--a'? I! : •• ..., J 

(Tr · 4) A. State Route 692 enda ln ge.nenlly tbe appro.xl;: ately middle of my 

~~rope:rty and thi official map ahowe kind of a 'broken line to the end of my 

I roperty1 where I added a red dotted llae into Mr. Cook and ldiddleton'e 

opcrty where it fork&. 

Q. What doee that red llne repreeent though"! An actual road. 

A. An actual l"oad. Yea. 

Q. Now do you eubmlt that that t• layed Ollt accurately or tt the general 

ttern of the road·, 

l 
A. General apprc:udmate pattern. 1 have no way ot m&ldJII it accurate. 

Q. How c.Ud you arrive .at pu.tilng it at that point? What Wonnatlon 

d you utte '? 
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A. t walked tlU. road with Mr•. Do1·a Slmpldne on AprU 9, 1978. 

Q. And \vbat did you do as you walked it? 

I A. I took a eori~u• of thirteen pictures with a polorold camcara so it 
I 
l}would develop at that time. .4.Dd I did indicate on the back ol these pictures 
I, 
~~t it was taken by me and witnessed by M1'8, Shnpldna. 

i! Q. ~low did yc;.u n'lake any notation ·ln the map indicating the points 
(l 

IJthoec pictures were taken·:, 

J · A. I attempted to show the appl"oxin-.ate location o1. the picture by 

~~narrow and ~ndica.ting pietu~e• 1 - 13. 
!I !! Q. Then those lde&ltlllcation polnta are ehown on the map in pencil r 

II A. In black pen. 
p 
!I Q. Now, do the picture• reOoct the route that you and Mrs. Simpkins 
d 
Wollowed"? 
!j 
i1 A. Yea they do. 
il 
!I Q. Then tf you would go forward and testify by showing the pictures 
!! 

~be poiate where you took the pi=a anc.i what wa• there. what t• reflected .. 
n 
-n the picture·? 
;; 
,i 

;j A. Picture No. 1 lJUIX:atea a. pleturo taken on the Cook-Middleton 
H 
property ae it forks to the approximate eoutheaat and to the approximate 
!: 

~outhweet. Thia picture I'm showing shows a fork in the road and 

~rs. Simpkina standing very near that fork. 

(Tr. 5) 
Q. Now, looking at the plcmu-e which way dld you then proceed? 

II A. VIe proceeded ill a southwe8t direction. 

II Q. If you were looking atratght at the picture, did you proceed to the 

II right or to the left ol. the picture? 

\I A. We would prOceed to the left aa you look at the l)icture. 
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Q. Coattaae with the cou.'I'M that yora laok. 

A. Picture No. Z la lD approximate the MJne locattoaa b\lt looldng laack 

to ~he interaectlOD, looktns a1moat in a northerly f!lrectton. ln ather worcla 

rning aad taldns the picture from a di,.ecttoo that I had already traftled. 

Ag~ thl• la on the Cook-Mlddletoa propeny. 

BY MR. OWEN& 

Q. You ha\fe them marked l, 1. aDd eo oa? 

A. Ye•. I have them marked 1 - lJ, the date take~& by me and. witneNeLl 

by Mre. Stmpkina. She appear• in aome of. the plctur••· 

BY MR. CRAFT: 

Q. Go on-

II A. The thlrd plcture is elmply - the Hacl that was improved. appueattJ 
Mr. Cook or Mr. Middleton, proceeding la a •outhweat dlrec:tlon OA their 

roparty. It had been improved 'tn the laet few year• by what appeared to be 

~ulldozer. The tree a were uprooted, and eo forth. Plctu-e No. 4 waa 

.en on the aame date and em the Mme propefly. B.,.. a c:oldlauatlon 

I 
I 

I 
i 
I 
I 

I 

I 
I 
i 

1of tbat road that had been tmprcwed. If you look carefully lt -..me to eacl. I 
1! ! 

~::::a::.:::::::::::~= ::::y ~::· t~ ="7.:.~ of ! 

fcture No. 5, my apologies for my photograplly, picture no. 5 wae the~ 
lof an old bridge etill on thla ea.me roadway over a branch wldch I underetand · 

lfo have the :name of Taak. Branch or Double Ccwered Bn.ach. Thte -u1c1 'be 

~~~ other properties I aNIPl'le to be W. W. Dtckareon, 
li 
II ;· 
!· 

Q. Now, atopping there, le thla polat that you refer to now wl&h tbe 

!!bridge, tho :remald of an old brlqe, l• tb&t the rema.lae of an old brlqe tll&i 
II 
1: 0 

~~r9vided roadway acron thl• property ibae that you an t&Udna about'? 
·' 

j; 

r 
I' 

5 

··~"': 
' ..... ~ . . ...... .. 



I[ 
i: li A. It would be on tbe Dickerson property but it would be continuing 
,, 
ijaround that road • It would be across a branch. 
! 

I 
Tr. 6) J Q. I notice on this sketch that you have here you have that as Tank 

!~ranch and Alford's Branch, ie that one and the same thing'! 

A. I understand it has about three or four different names, rnaybe 

i!Double Covered Branch as well. 
; ~ 

!~ Q. Car, you tell ua whether ~his road i& passable or not, useable ? 
,: 

A. Yes. 

Q. Ia there any evidence that it has been used recently·: 

'• 
A. There was very little growth in it. Maybe little small bushes that 

:~d seeded !.n the last year. Basically could be traveled with the exception of 
! 
ila fallen tree, occasionally, not very many • 
• J 
·l 'i Q. After you reached this point at tho bridge, did you continue on? 

!t 
I ,, 

A. Yes, I dii. 

~ ~ 
:' 
~ ~ 

Q. :·.'as there an obvio1..1.& roadbed or roadway \vhere you wallted from 

~~here? 
H 
It !i A. Yes, very obvious. 
II 

u 
11 Q. Do you have pictures of that? 
H 
!i A. Yes, Picture No. 6 indicates a c·ontinuation of that road just after 
1: 
!~he fallen bridge, if I may ao deacribe it. Picture No. 7 is taken in what 
l! 
lta,ppeared to me as an obvious old hon1eplace in that there vJere domestic 
;; 

lflowera growing in kind a wooded area.. I understand this to be the old 
q . 
:fA,~kins property. There are :no buildings there. But it wae an old homeplace. 
il 

!!'fou can tell by the lacl~ of timber. 
'• .. .. 
,! 

i! 
I 
I 

Q. Now where was that picture tal(en as shown on your sketch·> 

.l\. I have a lit~le house xx'ed out indicating that it is no longer there on 

~~his same road. Picture No. 8 is just a continuation of the road below the 
I~ 
i~Id. houae place. If I n1ay, the condition of the road can be seen fairly well 
!: 
•I 
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(Tr. 7) 

~here. Plctve No. 9 u jaat another picture of the raacl ful'ther tow&J~d the 

!Fain hl1hway. Again indicating aome grading many yeara ago. Plcture No. 

!!10 ii on down the road some more. Picture• No•. 11 and lZ are approximately 
H 

~~he same locatioa. But my photography 11 lacldng ln oae, 10 l took the 
I 
H 
l; 

6 

ae~ond. TM• picture loob dowa the road a.nd f.n the dlatance of the plctue 

;jon, can eee the railway track and the lake beytm4 and perhapa the gate 

liglviag acceae to this road. Pl~ure No. 13 ie after I ha.d. croeaed through the ole 
I: · -I 
1jwlth Mra. Simpldne, c;r088ed the railway tracke and croaaed .ate ,-oute 693 an 

Jjlooldng 'back in the directloa. tbat I had ju.at walked. Thll •h-e an 

liemb&nkment or eaeement from the lta.te road on up to the railway tracka 
!j 

ijand croaelng the railway tnck8 and allowing 'raffle to go through tbla road. 
II . 

11 Q. Now that la.& picture tle• ln with the end of tble courM of travel 
h 
llt~t you have outlined and that picture you have taken, you aay, waa taken 

llfrom the State Highway 7 
,j 

11 A. From the oppo•ite side of the State Highway looking on to the 
I' . 

lieQtranc:e of thla road. 

1
1 Q. The' eavy line that indicate• that eutrance and ol c1·osaing the traeka 
j 

J,did you put that oQ or did tbat corne off of the c:oamty map? 

11 · A. That ..ae part of the official map, I deliberately U8ed red to 
It 
! 

1 ~parate my line from the offlclal map. 
I 

! 
I · Q. In othea- wozocq the oltlclal map abowe this croeelr&s and tbl• appl"oaeh 

I here acrose the tracka to this roadway that you have d.-erihecl~ 
I , 

I A. Y••· 
Q. What yon have ~~ etued ladlcatea a l"oadbocl bepamtna at State Route 

1
6~3 and ~ a cov.rM du-ou&h all theM propertlea , Dlckeraon aad aehera, 

I . ck to the Cook•Midd letoa propedy, It that rilld? 
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ji 

1
1 A. That l• exactly riaJlt, 

P Q. Did &1\ybody alae go with you to view thl• roadway that you have 
!' 
li 
!putlined? 

!l ·~ A. ~{ra. Dora Sfmpldna. She accompanied me through thle whole trip 
,; 

\trom her h ... ~•• through the road to State Route 693 and back by public highway 
I 

i~o her home. 

Q. ~fr • .Johnston, the black line on your property, the black broken 

line is It the approximate location ol the road that ia in contention now? 

A. Yos. 

Q. And what you took ~vaa a continuation of that road to make your re<.l li~ <) 

7 

(Tr. 8) 
A. Yee. (indicating on map) From hero to here. 

Q. This ia the broken 1 ine (indicating on map) ia the 1·oad which 

:. Mr. Middleton cleared and whieb il ln contention now~' 

A. Yea, lt ia. 

i; BY ~IR. OV/ENS: 
;: 

Q. As I u.nderata:'¥3 i~ lvfr. Johnston, you are subn1.itting thie to the 
i: 

!: Court aa your interpretation of what you found as a l·oad that in effect axtends 

;: fron1 the, ~ear the Simpkinet houee at Route t9Z through the Str.npkina' lande, 
I· I: through the Cook.-~ . .flddleton lands, and \vhat you aho~.v here ae the :Jickeraon 
l: 
illande to Route 691. extending then trom one p11blic road to another p11hlic 

I~ road~~ 
I· 

ll 
:I 
!I 

A. These are roada to some extant, they are que•tionable as roads 

!I all ol them even from 692. '!'hey are open waya near the road in blacl; O.i1 the 
ii 
I[ official map waa approximate! y the san1e cc.,ndlti on v-·iae a.a the road 1 have 
11 

!I indicated ln the broken line. 
! ~ . 

\J. Anyway, the black line• and the .red lines run f1 .. om one public 
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(Tr.9) 

~d to aACdbe~ puUc: :road? 

A. Y••• ae a path way or eome 1dDd of hall. 

Q. Path or eome ld.nd ol. trail? 

A. Yea, tt la all ol the aame s•eral quality. 

Q. Now. where are the .!aDa of MJ:. Glenn Simpkins·? 

A. I would have to IJ\lesa but I would put lt in thia corner here (pointing 

t' map). 

Q. By that you are pointing to the weat of the lands that you now own 

;; ana no~tll ot the Ianda of Coolt • Middleton.? 

A. App~oxtma.tely, yes. 

Q. Ia thore not another road that leada down. off of this 1·ed line to the 

ii ~ncl of Glenn Slmpld.D8 7 

I; A. I think ~. Yee. 
i! 
r 
il ,: 

Q. And ycu submit thia red line a• your euperimpoaitiona and the black 

11 Une a• the pubUc roads: 
p 

1: 
! ~ 

j, 

A. Yea. 

~~ Q. l have no further questions at thto point--

;: 
'I 8 

~~~BY MR. CRAFTs 

/ 

Q. \Y'hlch vf thie black area waa built and constructed, do you know 

jlv~ho built and con.trw:ted tho black area& from yotlr property up to the 

I Cook-Middleton lands·:= 

I . · A. Yea, it was contracted by Mr. Middleton and Mr. Cook to cut thl• 

r~d. that's on the official map u dotted black and they cODtinu.ed thl• road 

UJttU tbe fork, ehown on picturee 1 and 2 aa.d ooatlaued lt onto their property 

l.lne. to the aouthwe•t and. porbap.s in aao&her dlrecmon. 

aY MR. OWEN& 

Q. 'W'bea you eay cut you mean they l'eworked the •wbat you foUnd to he 

1.42 



I the existlq roadway? 
i 

j A. Yea. 

1 o. That's an-
I 
I BY ~~. CRAFT: 
~I 
II 
jl Q. And do you autborize the aecretary.to algn your natne to these 

ildepoaitlona after they are typed 1 
!I 
II A. Yee. 
d 
~ i 

ll 
ol 
I ~ ,, 
!j 
ji 
:l . 

BRICE EDWARD J'OHNSTON, JR. 

By __ ·---.~~~------------------Becrti&Jry 
q 
~ j 
,\ 

DORA V. SIMPi:\.INS, a witness of la.wful age, after fii'Bt being duly 
:! 
;lsworn, depoaee ae foll01NI: 
:: 
!jBY tdR. CRAFT: 
i! 
: ~ 
'• Q. State your full name. 

A. D.-,ra. V. Simpkins. 

Q. ~(ra. Simpkin& you have teattfled before in thla case? 

A. I have. 

Q. Are you farnUiar with tho map and the additloae that have been 

;~put on there by Mr. Brice Johnaton? 

A. I think ao, I am quite familia.r \vlth the whole tblng up there. 

9 

(Tr.lQ) 

Q. How o14 are you 1· 

I A. Seventy-three. 

a. !vtr. J'ohnaton atated in hla teatimony that you heard, tha.t he 

l
1
followed thla route of an exlatlajJ road and that he took pictures along the way, 

1 were you with blm that day? 

I A. I -· with him. 



Q. Whea wu tbiJI d.oae. appl'adtaaiely? 

1 A. La81: Sunday a week aae. whatever da.te that wae I don't remember. 

I BT MR. OWEN& 

Mr. Commiaeloner we ~~on't cUepu.te the teettmony of Mr • .Joh.naton 

I and that he took theH pictures aa he lDdlcated oa them and on the map. 

IIBY MR. NlJCKOLS: 

!I ADd ahe ie bt the pieturetr• They don't dlapute that he took the pietvea 
I 
1 ln ~er presence and I will accept them as that-

1 :8 Y r.,tR. CRAFT: 

! Then we &ave ecipula&ed that her testimony will be the ame about the 

icturea taken, the roadway and the date and time of taldng • 
I 
i BY MR. 0\V ENS:· 
i 

j Yes, I wi 11 atipulate that: -

llBY MR. CRAFT: 

il a. ~tra. Slmpldna, la there a.n existing roadbed. roadway running from 

~~roperty that is shown on that map as owned by Middleton down thrOJJgh other 

,~roperty on this map aa yo11 follow the red broken line to • 

11 A, Through the Dickerson property-
~~ 
II 'l Q. Yes, ma'am, to Route 69J·~ 
!r 
'I A. They are. 

! .. ·I a. 18 that a new road or an old road there? 
;I 

1
j A. .A very old roadbed. 

'I 
!1 . Q. How long to your lmowledge baa it been used·:· 
II 

il A. ·Well, l would say that it hadn't been uaed, juet gueaalng at it, for the 
ij 
:11-et fifteen 01· eixteen yea.re, other than people Just walking on lt, pleaat~re 

I 

~ripping. 
; ' 

10 



(Tr .11) 

" II 

:: 

ll 

Q. How loq would you ay that lt h&8 beea in ulateace ? 

A. Beyond my knowledge. 

Q. So it ha8 been exlatlfts •• loug back u you can 1romember? 
tl 
q A. It was there when I come to tbla cO\llltr y and that wa• sixty-eilc 

llyeara ago, and I don't know how much lcmgu. 

·i Q. Now that wae the road that bas been deacribed ln the plcturea u 

;! crossing a railway and £ollowlng a courae that would lead to an,J through the 
'I ;i 

!j Cook-Middleton property? 

!I 
t: A. All the way through. 
n 
ll Q. To your knowledge doea anybody live on the Cook-MidcUeton 

ll property~: 
I' 
:i 
! ~ A. They have in time, not lately. 
;i ,, 
;: Q. How ma,ny years ago" 
.l 

d a1d !! _/\. T ·ng a gueea I wo~lld say it baa been fifteen yeara. 
'I 

l! ., 
d 
n 
'I 

!i 

Q. No homes, nobody living up there now 1 

A. Nothing no\v. 
'· I. 

;; Q. In your early memory did tbeeo pr·opertie• serve any use for mining 
;j . 
;1 operations or re8earch? 
!I 
II 
·I 
:f ., 
:j 

•!it. 

!I 
.I 

;, 

.A. Timber work. There \v&.& a lot of Umber bou&Jht u,1,J. moved off oi 

I don't t remember any mining. 

Q. And to your knowledge wu there any hOU8ea loc:•ted ou the 

;I Mi<1dleton property~ 
i! 

.. 

A. Back a few year• there wu two, but not recen~y. 

Q. Then in your time people dld llve there? 

A. Oh. ye8. 

Q. Do you know whether or not they ever had occa8lon to go aut tld.a 

11route that you cle•cribed hero and ia •hown Gil the pf.cturd '? ,. 
,I 

li ., 
l 

I! 
A. I have no idea. They went either way I gue••· Both raa.S. were 



0. You Uve ••• p&-operty thall• ._...cl.JIGW 'by 8•lee JohraltOn? 

A. I do. 

o. You all aold him eame of that ,.,..,-ny? 

11 

. (Tr .l2) A. \Ve 8014 him &be propwt, whel'e I aaw live. 

I! Q. 18 thue any other acceaa c>:l' way out f:ron1 the r;ook.l.fiddletaa 

,jp~ope:tty to a State road other thaD thi• OAelutJ"e you refer to? 

I
I A. I b'l Jmow of -y. That le ~ road l alW~P.yeJmowecL Dou•t bow o1. 

~ym~re. 
!I . 

!j Q. Did people livlng on you- pttoperty or CJthe:r pl"opel'ty wa:r tbeJ~e 
I. 

l
:rver 10 that way too? To you kaowled&e1 

I A. Well, they b&uled and weat. 1lko I ay. back aad forth either way, 

~e road. wa• apeD and lt ll8ed to be a rilbt gOOf! road. 
,I 

I Q. But it hasn't been ueed f• a good maay yoal'8? 

I A. Fol' quite a while. B Ia .am there but It ia eld. 

,, O. I bell..,. you p:reviOUIIly te.etUled that YOI& talked with Mr. Mldclleton 

~~d Mr. Cook boah befoJ"e they Doupt tble laad? 

:1 A. I 4ld. ,, 
I! Q. And you Ay they have no Giber way oat to you knowledge, bat this 

~~ay? 
~~· · A. They eoal4 so out tht. way or out that a wa.y ~at.t111 on map). 

I here le a ro&4Jelol both ... ,. • 
I 

~~ Q. Now you ue pola&tlf8 bo&h waya 4o you maa, do you mean thi'O\IIh 

, e BriM JohnltGD JWopefty: 

A. That wad I ay aoe• .....,h thcn:e. a goee out blah way•. 

Q. Do y011 know aa~ about t.U Al)le Jtl'opefty'? 
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I! 
II 
II Q. In reference to tht• map clo you know where-about wbore lt waa 

~oeated? 
!I 

I! A. I goeaa. maybe· it's back ove.- ba that way (lacllcatlng OD map) • 
lo I 

~~·· right lD there, approximately. The approatmate location, we 8014 that. 
,· 
! : Q. Did they have a rilbt of. way out ? 
i' i: 
j: 
I 

A. There t• a road comiDI another direod.011 behla4 where I live, A 

ideeded right to that pt-opeJ-ty. 
:· 

Q. Doe• that: serve the Cook·Middletou property? 

A. No, that lervaa the Glenn property. 

12 

(Tr .13) Q. Mr. Middleton aud Mr. Cook, the~ couldn't use that road? 

:I A. I don't know. they would have to go through Glenn -and I don't thinl' 

i! t,._... .~uuld go through l.!r. J'ohnaton ef..ther. 
d ,, 
jj Q. You don't know whether they bought a right of way through there 
:j 
:, or not do you? 
'I 1: A. \Vhich? 

Q. Through the Able property? The adjacent property. 

A. I ~..:now OleJm ha• got a rlght of way •••••• beginning north of my houete 
d 
:t 

i1and goh\g weft. an old road over hie property. 
L 
I• 

!I Q. Doea it touch the B~lce .Johnaton property? 
'I 

I' 
!I 
!I 

. A. It goes through the Brice .7ohnaton property. 

li Q. Have you Hved in thia area coatinuouely •ince you came here 
II 
jlablty ye&Z'8 aso 01' more? 
•I I; 

:I 

!I 
II 

A. Moetly, m~ of the dme. I've lived right where I'm at moat o£ tho ~e. 

IIBY Mr< .. OWENS: 

J Q. Mre. Slm'Oldna. f lllltile:rataml yOUJ' telltbnony to be just aa 
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. .. .. - . 

.•. ,....._ •• ._. tllat tie r_. t11at le Aewa oa the map the ldaek pa&-t 

4 the n4 pazt l• the road that • • • • State Jtwte 692 and aoea through you 

.... the MlcWJ.etoa lana aad IDeo othe21 laaa oa back dOwD to State Route 
I rs aacllll• Jv.et a r•4 thai goee aU the way through? 

: A. AU the way thl'ough. 
il . 

II Q. I waat to polDt to the blue lhte that Ia the weaterly llae of the Cook· 

~HI._ PHPft'l'r• Y'OQ bo1l8ht yow Jucl frem lromoy Mtntag Co. ? 

!, A. No• 
'I 
!t Q, No·Colo•, w. R. Colee" 
n 
!: A. W. R. Cole•. 

\! Q. w.a aoa tide laacl that Ilea between tbla· blue lbul and the area clowu 

#-~ pal'l of the Mo~ri• TUbr •••• (pobdtng to ln&p) ' 
l: 
I' 
!\ A. Well, I fdt C&ll't tell yoa. It hae ben owned by eo many people, 
i! 

~raataue. 
!l 

1! Q. I baYO DO further ,ue.uou-

1: 
ii 
!' 
:: lJ 
I' 

rB" MB. NUCKOLS! 

(Tr .14) o. Mre. Slmpldne aa far aa you kaow from this point here where thle 

lll(ttle bride;• • • all the way 4lown to the raUway tl'acke that la W. w. 
I 
Dicke••• e8tate ? 

A. That ill W. W. Dlcke~aon eetate. 

Q. Anclla your memory do you know of people uetq 'hie road here 

ping up to hOUMa and •o forth Ia here? 

A. There uaeci to be on the top fll the mOUDtaln at that old homeplace, 

: ople lived fo~ yea~• u far ae I have been UGI&Dd here tU the la8t few 

,.are. 
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. I 

A. WeU. I don't bow fw sue b.S they taMd tbl• way I 1\td• moat ol the 

time because it waa •h~rter. 

Q. Bu.t you aald thae were aome people who lived ou the Cook-

Middleton property that went both way•? 

1\. They could go both wa.ye. Tlwre la no rtghi down throqb us, but 

I 
i 
l 
I 
i 

I 
ljwe nwer objected to people gobl.g. I 

o. But lt wa• the -.me typt of road throughout. approximately the same I 
type. 

I 
A. Ye8. 

I~ Q. 1 believe that' • aU· 
!i 
!IBY lvfR. OWENS: 
I! 
I! I have DO further aW)atioa•-:1 .,. 
I 

I BY MR. CRAFTs 
I 
I 
l 

!I 
Q. Mra. Slmpldna to yov bowledge the~e is no right ol way granted 

l!over any of your property that l• now owned by Brice Johnaton to Cook and 
.j 
I; 

;; Middleton or anybody prlor to them? 
!i . 
l; A. Nothing. only that riSbt of way to Olean Slmpldna that la all I know 

I 
oj 

jjanythins about. 
ii ,, 
,, 

! ~ 
Q. That'• all- Do you authorize the .. creta.ry t:o sign your name to tllea~ 

::deposition• after they are traneacJrihe4? 
I 

i· A. Yee. 
i 

I. 
14 

(Tr.l5) 

I 
i 

DORA V. .SIMPKINS l 
; 

I 
I 
I 

By------~~~~-----------1 Sicretiry 

lOE MACK BAKER, a \vitneaa of lawful age, after flrat 'being duly 

d sworD, depoaea as follows: 

BY MR. CRAFT: 



Q. aateyeufallaame. 

A. My aame te loe Mack Baker ud I am tho Odef Jrcwea W•rdeza 
I -

t lol' PwtaaJd County. . . 

'1 Q. How lOilfl have you beea a ~Peld .. nt el Palaeld County f) 
I 

A. All of my Ufe, 8l:r. 

Q. How old are you? 

A. l'lfty-etsht. 

Q. Have you bad occalllon to hear the te8tlmony of Mr • .JohnatOD and 

Mra. Slmpldae here in refereu~ to thoae mapa and roadlt that are In 

!,•~etioa? 

'I A. Yea, alr, today waa the fbet time I have beard lt. 

a. Have you 8een the map8 before or the picture•. 

A. Today, yee, air. 
. 

Q. Are you famW.r with 0.. aJ~ea that we are taJklna about? 

A. Yea, .tr, I'm Yery familiar with tbat I think. 

Q. Do yo-. 1mow whether or not there le a road exl.-lns from Route 69S 

15 

I 
i 

; I 



(Tr.16) t A. wen to my kaowJ.edae tt-. ·• GOAitncte4 l'oa4 to set ~. u. ndl 

ji~d. . 
II Q. .And fl J'OII can get ac:roe• the rallroacl the oaly place that road 

II would lead was to what iand? 

II A. W'ellaow, the way thU t• dawn Ira hen ••• rm DOt tammar wltb· 

I but I know there le an exladng -road tlu-ough theN. I kaow where the brldso 

Ita you &1'8 talldni about, I bave beu oa that. We bave a J~G&d Ia han to the 
I 

I top of the mountain, ri.gh& here. Thi• la called Dean PIDe Mountain and 
I 
1 we recoaetructed thia road. I have acouhd thla area from what we call 

.i Double Covered Hollow here. At cme time we were tbJaklng of tylrag thia road 

into thle one. I have walked over the moat of tlWJ rood that Mr. :tohaatoa 

I ta referring to. Now the polnt l demit know the exact polnt. 

Q. But you have walked over moet of that road? 

A. Yea, I have. 

a. Haa it been there lo%' aay exteadec1 period of time 1 

I 

A. I have been worldos fall time since 1956 with the dlvt•lon. It wat 

I thewe when ! went to wo:rk. 

Q. Do you call it Double Coverecl• 18 that the same road that maybe· 

A. That Ia t1lt aame vtdalty whe:re that l'oad came• out-

Q. I have DO fuztbel' ,uelltloaa• 

BY M.R. OW ENSt 

I Q. Mr. Baker the_ other flre roate. you an epealdq ol lt c:om .. Ira down 
I . 

lbe%e, 4oealt II, ~S'ly? 

A. B GOJild ap heM at Max Creek by tl&e Boye ScOld Camp. 

Q. But wJion doee lt come lato the olcl AIU80n P'lfll'ty? 

A. tJSt heft OD top Gf• 

Q. Leek at ew.. tld8 la tile ol4 Allteaa pnpen, • ...._ .. It came lD eaalCI 

I wile~• Ia t1aat ana 1 
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,, 
li 

I ~ 
1: 

A. 

Q. 

CI*U..,• • mapt Bac111a tid• Mtd-. •• I'* a o .... r oltlaat.. 

!tb. Baker. l ... to lay tlal• .... It ,. a con of .. map Ia the 
It 

I' !i 
,: 
i· 16 
~ . 
i: 

lt&.ck of Plat Booll l Ia the Clel'k'• Office-

. \ A. l waat·to tdaow , .. WMN ............. ou ••d. It ......... ... 
H . 
Ill W .. l'. he'• sot th1a dnwe4 Ia tt loou Uke Ita OMI' Oil the All~-- ~opeJty 

1
1 
~ I thlDk we stopped Jisht• 

(Tr . 17) Q. But it Just come a to It, ~lsbt 1 

A. Yea .... 
11 

II a. I am loinS to lay this ln the -.me compaaa dlnctlon •• the 

ll~laCUf'a eJChlbit 2-A aad lam Soble to point out aa ahO\ftl OR tbeb map t'be 

llO.anch • that 18 Route 691. whel'e the L. S. Slmpldne pl'opel'ty l8 and that II 
l • 

11 be,ro (lDdleatiq aU on map). Nvw I am I aiDs to poiDt eat tbe area Chat le 

11 the Allleon tann aa ahowa by Wack mas.-k8 • Now. Mit. Commt•ldoaer I have 
I; 
ij pl!l.cod the•• black marka em then myeell. They are adJect to you 
II 'I clltlftrmatlon by metee anc! .hounda ro:naln1 tble way. thete are the aftft:roxlma.te I.. ..,... 
i 
11 c~roere of lt. Now this blue Wdter1y 1lae of the Mlddletoa-Coctk property, 

II do you know whether that waa the northerly tract of ..wat waa called the 

/!Morrie Tasker property u d:l.8&lngulahed lrom the FOI"'leJ' Mlld.Ds t .. act. If 

IIYQU don't jll8t .. .,. ec.. 

1 A. No. all', I tlon~t kaow. 
I . 
I 

ll BY ·MR. 0\YEN& 

II Mr. CommbeiaaeJL 1 would like to rue dale and there le a much cleal'a1' 
tl 
ii c., la tile Clerk'a Offlce, as a cleleadant'• Eahlbl& l•A, I •t~~~o••· To 
il 
II ~ow fbat the Taeker preperty le 1J1!'oper\y tll&t laya to the weat of the 

:1 Allleoa pnperty .. ~ ·~ .. .,....., Jdlnlac Colnpaay 8114 ...... 

l!wlllmatcll wlth tile llll8td aa4 .,.._. .s.~ t.a a. a.n•a Ollloe. 
1: 

H .... 
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.uY MU. CRAFT: 

t!fhat ia thia lnter1ded to ebow ·· 

BY lviR. <"JWENS: 

1'hat the proptu:··ty t<J the weet of the Alliaon property belonged to 

atrangol.·a tn N. H.. Coal•-

(l.Ji~cuasion off the reco:~·d) 

I\ Y ?v1.H. OVi ENS: 

11 Y lAH. Cl/i\ .t!"T: 

No qu.i;&tiouo • 

17 

1BY MH .• NUCKOL& 

And }dr. Baker do you autbori&a the e.;:creta~-y t.o aign your u.a.tne 

...... •'-•eo depositions alter they a.re typed? 

(Tr. 13) A. Yea, ai1·. 

By··-·-··· -se_c_r_ili._ry-_·--·~~------ .. ·····-

BY .t-.111. OYIEN& 

We have no further evidence yov ltonu:r. 

·.BY Mn. CHAFTs 

I want to introduce thoao three deede there. 'rlley have beeu ;&·eferred tu 

:;tu. the pr~eedinga. 

:a Y MU. ()~-~ENS: 

.; 

(J. k. I have no objection •. Yw a·y tbat they a.·e coptea f1·cn:n the recor•itl-1 

:BY ~AR. NUCKOLS: 
i 

.; 

'l~heae are the three doed8 wL.ere tho delondante rec:elyed dtle to theil 



Tea, .u. 
B~ MR. NUCK01 

.• II 

We wU1 receive them muldaa them defelaeat•e uhlblt• a.A, S··A aac! 

4-A ... 

!r~ MR. OWEN& 

:
1
: I'm aotlatrodt&elq them· 

,I 

I! 
HBY J.m. CRAFT: li : 
I! :l I'm lntroc!uctAg them-

~~l' MR. NucKoLSz 
'' o. k. • we wUl m&2'k them platntt81a ~ 3-A. -'•A aA4 5·A. 
i 

ji 

i!CQ)rOdONWEALTH OF VIRGINIA 
I! . 
tl 

:1COUNTY OF PULASKI. to•wit: 
.. 
•I 
:j I. Norma K. Trail, a Notary Public of and for the Slate af V111Jlnf.a 
:: 
!at Large, do hereby col'tify that tu foresol.nl depoeitloue were regularly 

;~en before me ln my .Ud coualy afere8aid, at the dme and place and for the 

18 ,, 
!i 
j! p~rpoae ht forth ln the c:a~lOJl hereof. 

:! Given ander my hand this 16th day of June, 
,I 

I! 
!I 
!I 

My commiaalcm espires: JUae ZS, 1981 

1978. 

• II - . .. 
li 
jl Feet $ 21.; &0 

.. N~ota~wy~•Pii~bl"l~c...,::::s&l!lr'!"'G~. o~l ... v .. , .. r~g .... iidi ............. a ... l ... tal~r-g1 

.I 

t 
i 
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IN Tl-IE CIRCUIT COURT OF PUlASKI COUNTY, VIRGINIA: 

BRICE l()H N~~TCJ H, JR.. • et al 

v. 

.. .. 
:: .. 0. . . .. }lE?JRT 

()F 
0 0 .. f..~'')Mr..1t:'~1 :-l!'JER IN CHA!'>'fCERY .. .. . . . . 

Purs~·: •ant to a doc rae of refar~nca ~ntered ln thi:-1 cau ~9 on the 11th 

on tho ~1st ti<l / ·".!. Jnnuarl, 1 ~)/ -:, on the 1·\th day of Tuly. 1·:1s, and OH the 

Y't.>ur ~:::omr-lissioner flnJs that the title to real e~tata acrt:•!)S 

.!~ ~ f,..om v.··.·.Al', ("',_ o1"" ..... s .:~~.n -~ ... ·ora '' Y,:t .. "lton (':imp~·!)..:! "''a•·-~-• the 2?nil <-•·~u '. 14 1'~ -"OJ4 .' • _; u;'. ,,.UJ. u f L-· . v • .l:l ;:- .·, ;..._ J Q '-' •·\;· • • •· •• 

day r)f Augu.:;t, Ln3·t, of re0ord. 1n said C:lerk's ~)ffice 1n Deed B<.'lOV. 21 fJ, 

Your .:~owmi391onar find~' that the tttle to the roel estate tn -."'htch :3ald 

·roadway" leads \V8S <;onveyed to Bob r .• P.,Ud.-ileton I et U~< I and Fred p. ~oo'o~., 

et u.-c, two of the resp!>ndents 1 ¥:,y deeds from Gertrude Allison Brabston,· et al, 
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jl and Thornton Allison, et ux, dated the 3rd day of July, 1972, and the 1st 
,I 

II day or December, 1972, and of record ln satd Clerk's Office Ln Deed Book. 

II 2 a l1 page 83 I and Deed Book 2 84 , (:eqe 3 55 I respectively. 

(2) \Vhat MIIJ!\tpts &Qd rights gf wax exlat 1D ftvcr gf the 

FflSPPPdtDlS IQ, OVI[ 100 IQIPII the JandS p.f \be gomplaln!l!tlj l!)d tbt soJG! 

thtmgt. 

Most~ the evidence t:efore the oomndesloner concerned the 

~utructlon of the road, ecUons of the parties related thereto, witnesses 

t~t bad used the road before the defendants cleered and graded the road, h~· I 
I 

i 
I 

tqa use began and the purpose for \¥hlch tho use \4l8~ rnade. The resp1rvJents 
I 

ln thetr answer alleye they have a r19ht Qf ~.,ray and tll\9ement over the lends I 

l 
~ the complainants ~·either by deed or by :sa9eJ• • 1 

The avtdence shows the respondents' predecessors ln tttla constru~ 

the road approxlr.tl8tely in 191 H, •nd bad :sed the roec!, along wlth many othert~ ,: 

Your oommlssloner finds that the road or ea<Jement was not acquired 

by the respondents or their predecessors ln title either by dead or usage. No· 

~ad was presented ln t.he evidence nor co~•ld vour cammtsstoner locate a deed 

ot record establishing a right of way or eesenlent. ·The construction of the 

roed·arose rrom en agreement ~:·&tween the predecessor:a ln title of both the 

complainants and the respande'lts for the rer.cn,el of timber hy both of them. 

Thareefter the road Yi8S used by anyone who ao desired. Thls precludes a 

finding that the use \'AlS advef3e to complainants' pred808990fS 1n title end 
I 
I 
i thereby PNCludas the acquiring of the riQht to use the road by ·uaaoe· or 
i 
h 

I! 
:I 

li 
:1 
;I 

prescription. 

Your commlsstoraer flnda that the edjobdng lands of the complainants 

and tbe raapondnts were parts of ands owned by a common grantor, \V .n. Oolei. 

;, In 18 87 W. R. Cole conveyed 7 oo aores to Dattd s • romay and in 18~ 4 con­
q 

,..,.s 98 acres to t. s. S11Bpk 1na. !he Forney deed rr:akes no referonee to 
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any easament:J or ri<Jht.s of way, whereas, the Slmpktns deed Qtents him e 

right of way ·through said Colas land to the Floyd County road laadtn9 down 

lvta~i Creek..,. Part of the Forney land ls now owned by the dafendant:J and pert 

of tile Sl.mpt.~tn:s land ls now 0¥"1ned by the complainants. The quest ton now 

arisen: Is there a v~.=ay of necessity aero:~~!; the oomplalnant~· 1o~1d for the 
.; 
;i 
!! t.eneflt of the respondents' land 
'I 

I 
i 
I 

Your· commissioner finds that there ts a \'\78Y of necessity across the 

' eon1plainants' land for the benefit of the respondent-=;' land. There was clear 

i and convincing evidence that there is no existing nv~ans of lngres~ or ~ress t :! 

.. 
•I 
'j 

i ~ 

:; 

from respc.>ndents' land e1:cept across comolal.nant.s' land or the lands of 

:~trangers .. J\Uthorlty for thi~ is f01lnd tn 1 1v1inor on neall"roparty (l)acond 

'But the most usual and Important of tlt.es :~ easements ls 
the right of wtty l·y necesslt-l' 1 VJhtch ar1sJ3s r·y ir'l plied 
grant v1here one canwys to another land ',o\.1htch i~ either 
snt![oly s:.Jrroundud by the lands 9f the SllS'..!l.tQ[, or ~lsa 
is (·~rdered in part. hy the land of a stra '1!;_!3r and tn part 
: y .!.¥ lands of thl3 grantor. r~.' atther ca ··;·e the grantee 
;Jf the land, even tn the absence of expre:;s 1tipulatton, 
has a way by Jl!C·lsptty over the grantor's land, since 
othel"\vlse the land granted to him ·would l~e unapproach­
able and useless~ The grantor cannot taka advantage 
of the absence of ~ttpulatton thus to derogate fro_m 1!.!.z; 
0\v n grant • ' 

Yo\D" commissioner finds that own though there "~:as r:;orro evidence 

1 here was another means of acce~.ss to re1pondents' property and th'9 dead from 

(";ole to :31rdp~1ns rnentlons () roacj leadiug fron1 Colecs remaining property to 

. :the Floyd County road··· ther,;J i:.; no evidence that either of these are in 

existence or \"iere aver available to the N19 pondent or hls predece~9or5 in tith!?;. ~ 

The case of~ v •• Paragon Jev~~al Coa!.__::.~omppny, 203 Vao 1751 

122 S .E. 2d 543, \iJ&s the pr1nclpal authority relieA 1pon by your commtsstoaar. 

(3) \Aibat, 1f anxJ; respp§§ or road construction was made in, over 

and across the satd 1ancls of the C9ftlpla1nants by the respondent~. 

Your commissioner finds that nc trespass v1as committed h.y the 

1~7 



:l 
H respondents as they had a way by necessity. Respondents dld undertake the 
si 

il 
:; road cleerlng and grading whlch your. commtsaloner finds did not exceed thetr 
;I 

!. rights to the use of the right of way as the ldnctples set forth 1n the above 
it 

! 

I 

il 
I! 
I 
.t 
II 

cited case. 

(4) AnY gt.her mptters dtm~ed pef$inent to this 9fuse ~ 

None. 

The undersign>.Jd here''y.oertlfies that 011 the h!.\- 'laY of j_..~tvw~1=1=-----
I lS77, ll true copy of the foregoing report was mallet! to v·tlliaro R. r .• r~ft. 

\ }r • , Esqul.ro , Craft & McGhee , Three North Frank lt n !Jtraet , Ghrls Uans b· •1"9 , 

:. Vlrglnla, 24073, C(JU."'lsel for complainant·;, and A, :··0\v o,,..,;3as. E:1qutra, 
ii 

ncery 



VmGIHIAa IN THE CIRCUl'l' COURT 01' PUu.SJa COUN'lY 

BRICE 30!-!NSTON, JR. , et al 

v. 

) 
) 
) 
) 
) 
) ESQEP:+' ION.:l T.A!QI~ to 
) AWQRT 0[ 
) Cq.MMISSIQNik IN CHAN9..1RI 
) 
) 
) 

Ccmes now, the respondent, Robert Middleton# et als, and 

files tbe following exceptions to tl~ report filed in t'his cause 

on the lst day of JUly, 1971, ~ Eugene L. Nuckols, Special 

Cammiasioner in Chancery1 

I. 

'rba t tbe said Robert Middleton, et als, excepts to so much 

of the report that fails to establish a right-of-way by ueeaqe, 

and alleges that tl1e factual circumstances and applicable law are 

such tbat a right-ot-way is estabaisbed ~ use, in addition to the 

riqht-of-way found ~ the ComNissioner. 

A. DOW OWeD& 
Attorney at Law 
33-3rd Street 
Pulaa~, Virginia 
eowaeel for Reapoftdenta 

Respectfully, 

ROBERT MIDDLE'roN, et als 

~--------~~----~-------------------Of Counsel 



VIRGINIA, IN THE CIRCUIT COUltT OF PULASKI COUNTYs 

B.~CE JOHNSTON. JR., et al 

v. EXCEPTIONS TAKEN. TO 
REPOR.TOF 

) 
) 
) 
) 
) 
) 
) 

COMMISSIONER IN CHANCERY 
ROBERT MIDDLETON, et ala 

TO THE HONORABLE JUDGE OF SAID COUilTa 

Come now the complalaaDta, Brice JohDeton, Jr. et ux and 

f!Je tbe followlag esceptlona to the report filed iD this cause oa July 1, 1977, 

by Eageae L. Nuckols, Special CommleaiODer Ia Cbaacerya 

I 

The findlq of eald commissioner OD page 3 of said report aad 

d~aignated aa No. "(2)" to the effect tbat the reapoDdeata, Robert Middleton 

e~ ale, aow oWD or hold a right-of-way which they have constructed across 

the laada of the complalDaDta by reaaOD of "aeceaalty" le in error. It la an 

erroaeoua findiD& for the reaaODa tbat (1) lt le contrary to the law aDd evidence 

of this caae: and (Z), it la without evidence to support lt. The pleadings of 

the reapolldent contellded that tbey owaed a ript-of-way by a deed or sraat; 

aacl aecoadly by •vase. '' They clld not produce evldeace of a deecl or graat 

aad the commleaioner louad correctly that they clld aot acquire aach by 

""-saae." The law wl11 DOt aupport a flacllq of having acquired a right-of-way 

by aeceaalty uader the facta of tble case. 

D 

The filldlag of aaid commleaionel' ln para1raph no. "(3)" oa 
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page three of said report ia in error for the reaaon that it la contrary to the 

law and evidence; and said finding by the commissioner arises out of the 

error in the finding hereinabove described in paragraph no. I of these 

exceptions. 

Wherefore, the complainants do hereby except to the report of 

said Commissioner in Chancery and pray that said exceptions be sustained; 

and that the same be corrected and amended to the extent necessary to 

sustain the relief prayed for by the complainants. 

Craft & McGhee 
Attorneys at Law 
P. 0. Box 240 
Christiansburg, VA 24073 

BRICE JOHNSTON, JR. et al 

CERTIFICATE 

fl.. 
I hereby certify that I have this the. :f- day of July, 1977, 

maUed a copy of the foregoing Exceptions Taken to Report of Commissioner 

in Chancery to A. Dow Owens, Attorney at Law, 33-3rd Street, Pulaski, 

Virginia, co\Ulsel for respondents. 

~ . ' ~·_, / /.. ,/ 0 
~~~~. · t) -~<"-, r k 

Wlllia R. L. Craft./ Jr. 
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I VU\QlNlA: IN THE CIRCUIT COURT OF PULASKI COUNTY 

I BRICE J'OHNSTON·, m.,. et al. ) 

I Complablaalt• I ADDITIONA.L REPORT 

OF \v. ~ 
I ) COMJ\1.ISSIONER IN CitANCERY 
I RQBERT MIDDLETON, et al, ) 
,j · Defendants ) 

I' Tq THE HONORADLE JUDO.£' OF SAID COURT: 

11 Purauant. to a requut by the parties alter a conference with the Court 
I' 
11th~ undersigned did proceed to hear additional evidence presented by tho 
I; 
ll c~~tntants on the 18th day of April. 1978. A copy of the evidence and the 
1

1 e~ta filed by the parties are tiled herewith. 

AU evidence presented \V&~ addressed to the findt:~gs of the unde:rflf.gned 

~~in his report of .June Z4, 1977, that the defendants ba.d a \vay of necessity 
I . ii ae;aoaa the complainants • land. 

~~~~:I I8 There Eviden~e That Defendant• Have No Need. For EiiJht of Way of 

l tJeceesity Aero•• Property of The Comp1aina,nta' 
l 
1 Your commleeioner flnda tbat there is elea:r and convincing evidence 
I l ~t there 1a another ,-oadway leadlag from State Route 693 across p·roperty 
I 

I, beJonglng to the Enate of VI. Vv. Dickerson to the property of the def•ndanta. 
I; 

II Thie roadway hae been 1111ed by unknown parties for a nurnber of years and 

:i appeare to have been used by predeceaoora in title to the defendants• land. 
jl . ' 
I I Your eomrnlaeioaer flnda that if there is another right of way or 

I roadway legally avaUable to defendant• • laad the way ot noceastty across 

I c:o~plabuulta' prope\l'ty for the lMnefit of defendants 1 land would not be valid. 
I, . 
i! N~ evid.ac:e wa• p~oated that defeadauh bad a gra.nted rtght or a right by 

II II uaage auoaa tho Dlckereoa property. 
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It 1• therefore. the finding of ·your comm!eeioner that the additional 

evidence preeented by the complai.Dant8 does not alter his report of .June i 
' 

I 
i 

Z4, 1977. 
I 

R eepe c:tfull y su.bmitte~ ! 
! 

The undersigned hereby certifies that on the .1j, day of_....i~ .... ?,../""""A .... ·~,.;~-----· ~ 

· 1978, a tzue copy of the foregolna report waa mailed to William R. L. Craft. 

. Jr. , Eaqulre, Craft & McGhee, Thl'ee North Franklin Street, Christiansburg, 

:;Virginia, Z4073, counsel for complat.Dants and A. Dow Owens, Esquire, 

Fee: $ 150. 00 

Costa: 



VIRGINIA, IN 'IHE CIRCUIT COURT OF PULASKI COUNTY 

~RICE JOHNSTON, JR., et al 

v. 

) 
) 

) 
) 
) 

EXCEPTIONS TAKEN TO 
ADDITIONAL REPORT OF 
COMMISSIONER IN CHANCERY 

:ROBERT l\.1IDDLETON, et ala 

TO THE HONORABLE JUDGE OF SAID COURT: 

Comes now the Complainants, Brice Johnston, Jr., et ux, 

~nd file this .their Exceptions to the "Additional Report of Commissioner 

in Chancery" filed April Z 7, 1978: 

I. 

The Complainants as a preliminary exception deem the 

~dditional report as contrary to the procedure directed by the Court in 

~ts ruling to the effect that the Complainants would be allowed to take 

~dditional evidence on the point that the original Report of said Comm.issione r 

. in Chancery found a right-of-way or easement vested in the Respondents 

by reason of "necessity". The Court in accordance with counsel for the 

Respondents directed the additional evidence to be taken by the Special 

Commissioner with a supplementary report to be filed. It was the 

~onclusion of counsel fC?r the Complainants that the depositions were to 

be' taken and filed with the Court as a part of the evidence to be considered 

l;>y the Court in the exceptions to the original report. It is a contention 

9f the Respondents that the further taking of evidence before the 

Commissioner placed the Complainants in the position of having to 

introduce evidence to overcome a finding of the Commissioner which 
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created a burden of proof which was prejudicial to the Complainants. 

However, the Complainants submit these exceptions to the additional 

report based upon the assumption that the Court did so advise counsel 

for the Respondents that this was the Court's intention in its ruling. 

II. 

The additional report of the Commissioner, which was filed 

prior to the evidence having been transcribed confirms the verbal finding 

made by the Conunissioner at the conclusion of the evidence taken on 

April 18, 1978. The Cormnissioner stated verbally to counsel for both 

the Complainants and Respondents on that date that the evidence heard 

was not sufficient to modify the original finding that "the Respondents 

had a way by necessity across the Complainants• land". 

III. 

In the original report of said Commissioner dated June Z4, 

1977, as a basis for his finding he stated that ••there was clear and 

convincing evidence that there was no existing means of ingress or 

egress from Respondents• land except across Complainants• land 11 etc. 

The Complainants respectfully submit that the additional evidence submitted 

by the witnesses on April 27, 1978, refutes the basis for the Commissioner1 s 

initial finding. Photographs and testimony were introduced to prove a 

well ~efined access road with a permanent crossing built with stone and 

other permanent materials across the railroad tracts and extending through 

other lands to the property owned by the Respondents. There was 

testimony from the Fire Marshall. who referred to the photographs and 

who was familiar with all these properties, that this road had been used 
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by the owners and others for many years, and that it provided an access 

to the lands of the Respondents. 

One of the original owners of all of said lands, Mrs. Simpkins, 

testified in these last depositions that this access was used by all property 

owners., including the predecessors of Respondents' lands. ~he photographs 

clearly prove. that this access and ingress, exists and that it had been used 

for many,many years. 

The law recognizes rights across stranger's lands by the 

rule of right-of-way or easement by "implication". 

IV. 

In addition to this evidence, a deed was introduced establishing 

proof that thE' Respondents ha$1 acquired additional lands that adjoin the 

property they now own which provided access to all their lands without 

the need of building and constructing a new road through the Complainants' 

land. The date and timing of this deed refutes the argument o! 11necessity" 

for egress and ingress over Con1plainants 1 lanc:Is. 

In summary, the Respondents have access to their lands 

both by the purchase they made when they were initially notified that they 

could not build a road through Complainants' lands; and it would appear 

·that they, likewise, had access which they acquired by an implied easement 

over other lands adjacent to them. 

v. 

The Commissioner's finding that a way of "necessity" came 

into existence by deeds made in 1887, but not heretofore sought to be 

established by affirmance of the same in other deeds or by prior access. 
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Neither is the location of such a way of necessity accurately described. 

The effect of the Commissioner's finding is that the Respondents can build 

a road across the Complainants' land at any place they choose because of 

a failure to give an express right-of-way in the year 1887 or shortly 

thereafter. rhis is not a finding of a right-of-way of egress and ingress 

which the Respondents allege existed in their pleadings. Respondents' 

claim of a right by necessity came into existence based solely on the 

Conunissioner's determination from a study of old records of deeds. 

The Respondents did not rely upon it when they purchased the land, and 

their sworn testimony is that they had the title examined and reported 

to the Complainants that they had an express grant. Thereafter, or on 

or about the same time, they purchased a way of access by a deed 

exhibited in this evidence offered in the last depositions. 

The entire thrust of the Commissioner's finding is to shift 

the burden to the Complainants to prove that the Respondents do not have 

a way either by express grant, usage or necessity. Your Complainants 

respectfully submit that this is not the law applicable to this case, and 

that the evidence is as forceful and strong that the Respondents had a way 

of egress and ingress over other properties as it is that they are now 

en.titled many, many years later to assert a new way of necessity at a 

site of their own choosing over Complainants' lands. 

In conclusion, counsel for the Complainants call attention 

to the Court that a fair presentation of exceptions cannot here be 

presented when the Commissioner has filed his report prior to the 

availability of the transcript of the evidence taken. 
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Craft & lv1cGhee 
Attorneys at Law 
Three North Franklin Street 
P. 0. Box 2.40 
Christiansburg, VA 2.4073 

Respectfully Submitted, 

BRICE JOHNSTON, JR., et al 

\);., ··--. /{ ./ 1/ 
By_///~~ 1 '((),·? 2 

. Of Counsel / 

~-~ 
I .· •/ 
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VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY 

BRICE JOHNSTON, JR., ET AL, Complainants 

v. 

ROBERT MIDDLETON, ET AL~ Defendants. 

MEMORANDUM OPINION 

The sole issue in this case is whether or not the 

defendants have a right of way of ingress and egress by necessity 

over the lands of the complainants out to Public Highway No. 692. 

Complaints have filed a bill for injunction to enjoin the defendants 

from crossing their land. The cause was referred to a Special 

Commissioner and he has filed his report finding that the defendants 

do have an easement by necessity over the lands of the complainants. 

Exceptions have been duly filed by the complainants. 

It is uncontroverted that at one time the lands of the 

complainants and of the defendants were owned by a common grantor; 

that the common grantor then conveyed a portion~ said land to 

David Forney (predecessor in title of the defendants); that at this 

point the Forney land was surrounded by the remaining lands of the 

· ~rantor, W. R. Coles, and by the lands of strangers; that subse­

quently Coles conveyed his remaining land, a portion of which is 

now owned by the complainants. 

In §98 of Minor on Real Property, 2d Edition, we find 

the familiar discussion of easements by necessity which has many 
the 

times been approved by/Virginia Supreme Court. On pages 132 and 
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133 Professor Minor has the following to~say: 

"But the most usual and important of these 
easements is the right of way by necessitx. which 
arises by implied grant where one conveys to another 
land which is either entirely surrounded by the lands 
~£ the grantor, or else is bordered in part by the 
land of a stranger and in part by the lands of the 
grantor. In either case the grantee of ~he land, 
even in the absence of express stipulation, has a 
wah by necessity over the grantor's land, since 
ot erwise the l~nd granted to him would be un­
approachable and useless. The grantor. cannot take 
advantage of the absence of stipulation thus to 
derogate from his own grant." 

At page 134 it is further pointed out "that in order to 

establish such a way, it is essential that the alleged dominant and 

servient tenements should b.e proved at some time in the past to have 

belonged to the same person." 

Again at pages 134 and 135 we find this: 

"In the case of ways by necessity, it is the 
intention of the parties that is sought to be inferred 
from the uselessness of the land to the grantee unless 
such a right of way be implied. Whether degrees of 
uselessness may be admitted ~s a~ound of determining 
this intention is a question upon which the courts are 
divided. Upon principle, it would seem that, if there 
already be another mode of access to the land, though 
much less convenient, or·more expensive to develop, 
the reason for the inference of a grant of a way by 
necessity ceases." 

Inasmuch as W. R. Coles was the.common grantor of both of 

the ·tracts of land involved in this suit and since the evidence 

indicates that a right of way was open and apparent and was used 

for many years for the benefit of the alleged dominant tract over 

the alleged servient tract, it appears that all of the elements of 

an easement by necessity are present unless the alleged dominant 
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tract has another mode of access, though much less convenient or 

more expensive to develop. 

The Special Commissioner, in his report filed July 1, 

1977, reported that the defendants have an easement by necessity 

over the lands of the complainants out to Public Road No. 692. 

In that report he sta:es that "your conunissioner finds that even 

though there was some evidence that there was another means of 

access to respondent's pcoperty andfue deed from Cole to Simpkins 

mentions a road leading from Coles' remaining property to "the Floyd 

County road", there is no evidence that either of these are in 

existence or were ever available to respondent or his predecessors 

in title." 

Complainants excepted to the Commissioner's finding, 

inter alia, on the ground that the respondents did not contend 

in their pleadings that they are entitled to an easement by 

necessity, but rather to an easement by express grant or by 

"usage". By letter of December 20, 1977, ·the Court allowed the 

complain~nts to take additional evidence on the question of ease­

ment by necessity and thereafter on April 27, 1978, the Commissioner 

filed his supplemental report in which he makes the following 

findings: 

"Your conunissioner finds that there is clear 
and convincing evidence that there is another road­
way leading from State Route 693 across property 
belonging to the Estate of W. W. Dickerson to the 
pr~perty of the defendants. This roadway has been 
used by unknown parties for a number of years and 
appears to have been used by predecessors in title 
to the defendant's land. 

"Your commissioner finds that if there is 
another right of way or roadway legally available 
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to deindant's land the way of necessity across 
complainants' property for the benefit of defendants' 
land would not be valid. No evidence was presented 
that defendants had a granted right or a right by 
usage across the Dickerson property." 

The Commissioner then found that the additional evidence 

pre~ented by the complainants did not alter the finding contained 

in his prior report, namely, that the respondents own an easement 

by necessity aer the lands of the complainants. Complainants have 

exc~pted to the supplemental report of the Commissioner and argue 

tha~ in effect the Commissioner has put the burden of proof upon 

the complainants to prove that the respondents have an access to 

the~r land other than over the lands of the complainants out to 

Highway 692. In other words, the complainants argue that the burden 

is ~pon the defendants to prove that they do not have another access 

to ~heir property if they are to successfully claim that they have 

an ~asement by necessity over the lands of the complainants, I am 

of the opinion that this poin~ is well taken. 

"A riglt of way by necessity will ~ot be decreed unless 

the evidence showing the need therefor is clear and convincing, and 

it 4oes not arise if there is another way of access although less 

conyenient or more expensive to develop." Chaiken v. O'Meara Tile 

Company, 212 Va. 510,513. , 

· In Cha·iken O'Meara owned a parcel of land which was 

sur~ounded by Chaiken lands and by the Southern Railway right of 

way. For more than twenty years access to the O'Meara property 

was over a road running parallel to the railway from the O'Meara 

tra~t to Black Lick Road. Apparently Black Lick Road had been 

rebuilt and raised some 15 to 25 feet above the level of the 
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access road, resulting "in a physical loss of access to Black Lick 

Road, but there is no evidence in the record of any loss of legal 

access." The Court pointed out that this loss of physical access 

might be inferred from the record but that "O'Meara [hadf failed 

to carry the burden imposed upon it" to prove that there was no 

other access to the land, although less convenient or more expensive 

to develop. 

The evidence, including photographs, supports the finding 

of the Commissioner in his supplemental report "that there is clear 

and convincing evidence that there is another roadway leading from 

State Route 693 across property belonging to the estate of W.W. 

Dickerson to the property of the defendants." The Connnissioner 

further finds, however, tha~ "no evidence was presented that 

defendants had a granted right or a right by usage across the 

Dickerson property", in effect placing the burden of such proof 

upon the complainants. 

No explanation or proof was offered by the respondent, 

upon whom the burden rested, to show that their land never had 

a right of way by prescription or otherwise out to Public Road 

693 or that, if at one time they did have such access, the same 

had terminated. Thatlas the precise situation that obtained in 

Chaiken· and I am constrained to hold here as the Supreme Court 

held. there that the respondents have failed to carry their burden 

of proving one of the essential elements of an easement by necessity, 

that is, that they have no other reasonable access. 

The exceptions to the reporta the Special Commissioner 

will, therefore, be sustained and the prayer of the complainants 

for an injunction is granted. 
173 



I note that the complainants pray for compensatory 

and punitive.damages in their~ll of complaint. I am of the 

opinion that this record clearly shows that the complainants are 

not entitled to punitive damages, but if they wUh to pursue the 

prayer of their bill for compensatory damages by way of issue out 

of ~hancery, they, of course, may do so. 

I request Mr, Craft to prepare an appropriate decree 

carrying this opinion into effect and that he submit it to Mr~ Owens 

for endorsemen~ as to form. 

Wytheville, Virginia 

July ' ).. , 1978 

. . 
/,..(L.-L..' -------..., --·· t ..... ;..-t-"-,_..... ....., 

1 R. William Arthur, Judge 



VIRGINIA, IN THE CIRCUIT COURT OF PULASKI COUNTY: 

BRICE JOHNSTON, JR. ET AL 

v. 

ROBERT MIDDLETON ET AL. 

) 
) 
) 
) 
) 

DECREE 

This cause came agai,_ this day to be heard upon the bill of 

complaint filed herein by Brice Johnston, Jr. et al: the answer and 

responsive pl~adings filed by the respondents, Robert Middleton et al; 

on the orders and decrees heretofore entered; on the report of Eugene L. 

Nuckols, Special Commissioner, filed herein on the lat day of July, 1977, 

the exceptions taken thereto by the complaiaante, Erice Johnston, Jr. e·t al, 

and by the respondents, Robert 'Middleton et al: on the additional and 

supplemental report filed herein by Eugene L. Nuckols, Special Commissioner, 

on the 27th day of April, 1978; on the exception• taken -thereto by the 

~omplainants, Brice Johnston, Jr. et al; on the depositions and exhibits 

filed in this cause; Oft the memoranda filed by both the complainants and 

the respondents: upon the written opinion of the Court filed herein; 

and was argued by counsel. 

Upon consideration of all of which the Court is of the opinion 

that the exceptions taken by the complainants to said report and supplemental 

report filed by the Special Comm1esi01ler should be sustained for the reason 

that the respondents failed to carry the burden of proof of the essential 

elements of an easement by necessity; the evidence of tbe respondents 

did not prove that they had no other reasonable access to their property 

except through the lands of the complainants: and the Court is of tbe 
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op~Dion that as a matter of law the burden of proviq a risht by necessity 

is upon the respondents. Therefore, it is ADJUDGED, ORDERED and 

D~CREED that these exceptions taken by the complainants to said r:eport 

be~ and the same ia hereby sustained. In all other respects the Court 

ia of the opinion that the report of the said Special Commissioner should 

be ratified and approved, and it is so ADJUDGED, ORDERED and 

D~CREED. 

By reason of this adjudication and sustaining said exceptions 

filed by the complainants. the Court is of the opinion that the complainants 

are entitled to an injunction against the respondents from further trespass 

an~ use of the complainants' proper~y described in said bill of complaint; 

an~ it is, therefore, ADJUDGED, ORDERED and DECREED that the 

respondents, Robert Middleton and Fred Cook be, and they hereby are, 

enJoined from further trespass and entry in, upon, over or across the lands 

of the complainants as described in said bill of complaint. 

By reason of the adjudication herein made as to the 

co~platnanta' rights, the Court is of the opinion that the complaiDants 

are entitled to have an issue out of chancery for the purpose of fixing 

th, amo\Ult of damages to which the complainants are entitled to recover 

by reason of the respondents• trespass and construction of a road through 

th~ properties of the complalD&Dta. and that the complainants are entitled 

to have this matter determined by a jury. The complaiaanta and the 

respondents by counsel having represented unto the Court that they bave 

c~promlaed and asreed that the amoUDt of damages to which the 

c~plaiaanta are entitled to recover is the sum of Five Hundred ($500.00) 
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Dollars, it is. therefore, ADJUDGED, ORDERED and DECREED that 

the complainants recover and have judgment against the respondents 

in the sum of Five Hundred ($500. 00) Dollars for damages to their 

properties by reason of the respondents trespass thereon and damages 

caused thereto. 

It ia ADJUDGED, ORDERED and DECREED that the 

complainants recover their taxable costs expended in this cause, including 

the costa assessed by the Special Commissioner, including a fee to said 

Special Conlmisaioner for his services rendered in the taking of said 

report in the amount of $1, 000. OO: and that the total amount of said costs 

shall constitute a judgment agains.t the respondents, Robert lv1iddleton 

and Fred Cook. 

It appearing unto the Court that there is nothing further 

rem.aiDlng to be done in this cause, it is ADJUDGED, ORDERED and 

DECREED that the same be, and it is hereby dismiaeed and stricken 

from the docket. 

I ask for this decree. 

Counsel for Complainants 

I have seen this decree and except thereto. 

Counsel for Respondents 

Enter this decree on this the ~., 

day of Cf/r , 1978. 

Judge 177 



II. ASSIGNMENT OF ERROR 

These defendants, Robert Middleton and Fred 

Cook, do aver that the Judge of the Circuit Court 

of Pulaski County, Virginia, did error as follows: 

·1. In confirming the finding of the Special 

Commissioner dated 27 June 1977, that these 

defendantd did not have a right of way by 

usage, adverse possession, or implication 

and severance. 

2. In over-ruling the finding of the Special 

Commissioner dated 27 June 1977, that these 

. defendants did, in fact, have a right of 

way over the lands of the complainant's by 

necessityo 

3. That the Court was in error in it's finding 

that it was incumbent upon the defendants 

to prove that they did not have another right 

of way except over the lands of the complainant's 

and finding that the defendant did not prove 

in fact and carry the burden of proof that 

they did not have a right of access by any 

other means. That the Court, in effect, 

required the defendant's to prove a negative. 



4. In oyer-ruling a factual finding by the Special 

Commissioner that no other right of way existed 

as means of access to the lands of the defendant. 
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AP~E'AL 

Th~ Reepc)ndent•a, Roaert Middleton and Fred Cook, in the 

above-•tylad action, bei119 &eJgri-.ed by the final decree of this · 

Bo.DOra))le Co&IE't utered on Octobar 20, 1978. hereby files a DOtic 

of appeal to The Supree Court of Virginia. Copies of the 

depositions and all .related documents are part of the record 

p~e~t bo RYle 5a8. 

At tornt17 at Law 
33-3rd &ueet 
Pula811, Virg~ 
Cowasel for Aeapoa4eate 

ROBBR'l' MIImLBTOH 
an4 
ftBJ) 

_,~~~~~--~--------------~ 
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The following list of exhibits are made part. 

of this appendix by designation, but are not 

reproduced herein because all original photographs 

are with the Court file and other exhibits are too 

large for reproduction. 

1. Appellees Exhibit 1, lA, lB, and lC, 

consisting of photographs of old roadway. 

2. Appellees Exhibit lA (second designation 

of lA) Area Geological Survey with two 

tracts in issue shown in red outline. 

3. Appellees Exhibit' P2A (also identified in 

the depositions as 1-A), showing lands of 

Appellees outlined in green, and lands of 

Appellants outlined in blue. 

This exhibit shows heavy, black line 

of roadway leading from public road through 

lands of Appellees to lands of Appellants. 

This exhibit also shows red mark 

inserted by Appellees over lands of 

Appellants and through lands of w. w. 

Dickerson to the public road. 

This exhibit was filed by Appellees 

along with photographs marked Exhibits El 

through El3 showing exten$ion and location 

of red marks inserted by Appellee. 



4. Appellees Exhibits 4A, 4B, 4C, 4D, Dl, D2; 

D3, showing improvement and grading work 

done by Appellants. 

s •. Appellants Exhibit 1, vicinity map showing 

lands of Appellants, Appellees, and of Glen 

Simpkins • 

. 6. Appellants Exhibit 1-A, from Plat Book 1, 

of the Clerk's Office of the Circuit Court 

of Pulaski County, Virginia, showing lands 

of Marris-Tasker s~rrounding lands of 

Appellants ~nd Appellees (when the same was 

owned by Forney Mining Company). 

7. Appellants Exhibit 2, showing lands of 

·Appellees, Appellants, Glen Simpkins, 

W. W. Dickerson and New River. 

8. Appellants Exhibit 3, a photograph taken 

on the road in issue in 1922. 

9. Appellants Exhibit 4, a sales agreement 

from Dora Simpkins to Glen Simpkins of 

the lands now owned by Appellees. 

10. Appellants Exhibit 5, a letter from Dora 

Simpkins to Glen Simpkins. 



1\PPELl~~T'S EXHIBIT NUMBER 6 

Revenue Stamps $0.55 
, . 

THIS DEED made and entered into this the 13th day of Septembe , 

1952, by and between N. J. Simpkins and Dora v. Simpkins, his wife, parties of 

the first part, and c. c. Abell, party of the second part, 

\'/ I T N E S S E T H : 

THAT for and in consideration of the sum of Five (~5.00) 
. 

Dollars, cash in hand paid by the party of the second part unto the parti~s of 

the first part, the receipt of which is hereby expressly acknowledged, the said 

parties of the first part do hereby bargain, sell, deed, grant and convey, with 

covenants of General Warranty of Title, unto the said party of the second part, 

but subject to the exceptions and reservations hereinafter contained, that 

certain tract or parcel of land situate in the County of Pulaski, Virginia, on 

the south side of New River, and on the ~mters of Breeding's Branch, and being 

a part of the Tasker "Northernly Tract", and being bounded and described as 

follows, to-\rl.t: 

BEGINNING at a large white oak and stone on a ridge and 

running with the Cole .and Tasker line N. 12 deg. E. 94 rods to a stake on a steep 

hill side above a bluff; thence along the side of the mountain s. 84~ deg. w. 34 

rods to a stake and a pine and chestnut saplings, pointers; thence N. 80i w. 
106 3/4 rods to a stake on a steep mountain above Hiawassie flag station (and 

standing N. 85~ deg. E. about 400 yds. from the store house); thence running with 

the water shed of said mountain, s. 45 deg. E. 11 rods to an old pine stump; 

thence s. Jk deg. w. 25 rods to a pine on a steep hill side near ~he top of the 

mountain; thence s. 23~ deg. E. 19! rods to a .sta~e; t~ence s. 47 deg. E. 84 rod~ . 
to a stake; thence s. 88 deg. E. 44 rods to the Beginning, and containing,by surv 

made by A. c. Hall, Surveyor, in April, 1915, 61! acres, more or less, this sale 

being made in gross and not by the acre, 
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AND BEING the same property conveyed unto the said N. J. 

Simpkins by Stephen p.M. Tasker and wife, by deed dated December'), 1915, and 

of record in Pulaski County Clerkts Office in Deed Book 38, page 217, reference 

to which is herewith made for a more particular.description of the property 

hereby conveyed. 

THERE is excepted and reserved however from this conveyance 

all minerals and mineral substances, commercial clay, gas and oil, in, under and 

upon said tract of land, together with all mining rights and privileges which 

were exc~pted and reserved unto the said Stephen P. M. Tasker by said deed dated 

December J, 1915, and of record in said Clerk's Office in Deed Book 38, page 217, 

reference being herewith specifically made to said deed for a more particular 

description o£ said mining rights and privileges so excepted. 

IN AND FOR the same consideration the said parties of the 

first part do hereby grant unto the party of the second part, his heirs or 

assigns, as an easement appurtenant to the tract of land hereby conveyed, a 

right of way for the purpose of ingress and egress to and from the property 

hereby conveyed over the other lands of the parties of the first part adjacent 

to the property hereby conveyed. 

TO HAVE AND TO HOLD said tract or parcel of land together 

with the easements and appurtenances thereunto in anywise belonging, subject to 

the exceptions and reservations herein contained, unto the said c. c. Abell, 

his heirs and assigns forever. 

\Y.ITNESS ~he following signatures and seal~ of the parties of 

the first part the day.and year first above written • 
. t 

I 

N. J. Simpkins. 

Dora v. Simpkins 

,(SEAL) 

(SEAL) 
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STATE OF VIRGINIA 

COUNTY OF PULASKI, to-wit: 

I, Dorothy Stoots, a Notary Public of and for the county and 

state aforesaid, do hereby certify that N. J. Simpkins and Dora v. Simpkins, 

his wife, whose names are signed to the foregoing writing bearing date the 13th 

day of September, 1952, have this day personally appeared before me in my county 

aforesaid and acknowledged the same to be their act and deed. 

of Pulaski County, 

Given under my hand this the 13th day of September, 1952. 

My commission expires ~iarch 16, 1955· 

Dorothy Stoots, Notary Public 

VIRGINIA: In the office of the Clerk of the Circuit Court 

September 16, 1952 9:30 A. M. 

The foregoing deed was this day presented in said office and, 

with certificate annexed, admitted to record. 

Teste: 

Clerk. 
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A~PELLA-JT' S EXHIBIT NU~MBER 7 

Deed Book 41, Page 384. 

THIS DEED, made and entered into this the 3rd 

day of September, 1919, by and between FORNEY MINING 

COMPANY, INC., party of the first part~ and H. B. 

ALLISON, party of the second part. 

W I T N E S S E T H 

THAT for and in consideration of the sum of 

Two Thousand Five Hundred Dollars ($2~500.00) 1 of 

which Eight Hundred Fifty Dollars ($850.00), is 

cash in hand paid1 the receipt of which is hereby 

acknowledged, and the remainder is payable in one 

and two years after date with interest, as evidenced 

by two notes bearing even date with this deed1 the 

party of the first part doth hereby grant and convey 

tothe party of the second part with covenants of 

General Warranty and subject to the reservations 

hereinafter contained, that certain tract or parcel 

of land situate in Pulaski County, Virginia~ South of 

New River, containing five hundred acres, more or less1 

by estimate,but this conveyance is made in gross and 

not by the acre, the said land being bounded and 

described as follows: 

......... 
~-~~.~ 



BEGINNING at two pines and a black oak near a 
bluff of rock North of Alford's Branch~ thence 
s. 88-3/4 E. 75 poles, 15 links to a white oak, 
N. 10 E. 7 poles, 3 links to a stake and dogwood~ 
thence N. 84~ E. 257 poles to a stake and chestnut 
oak on Morris and Tasker's line~ and with the same 
s. 17 E. 37 poles, 3 links to a pine and chestnut 
oak, thence s. 70 w. 52 poles to a chestnut oak 
near a branch; thence s. 11 W. 27 poles.to three 
chestnut oaks in a hollow; thence s. 42 E. 96 
poles to a chestnut oak; thence N. 74 E. 36 poles 
to a chestnut oak on thetop of a mountain; thence 
.s·. 28~.E. 22 poles to two chestnut oaks, s. 17 W. 
134 poles to a pine and chestnut oak, s. 56 w. 
58 poles to three chestnut oaks from one root~ 
thence a new line N. 45 E. 100 poles to a white 
oak and pine, N. 39 W. 44 poles to a chestnut, 
N. 74 w. 74 poles to a birch and chestnut oak, 
N. 59 W. 40 poles to a pine and N. 33 W. 166 
poles to the BEGINNING. 

But it is hereby expressly covenanted and agreed 

between the parties to this deed that the Fo~ney Mining 

Company, Inc. reserves and excepts from the operation of 

this deed the minerals, metals, mineral substance including 

clays, in, under and upon the said tract of land together 

with all the usual and necessary mining rights and 

privileges which shall include among others the right 

to explore, dig for, mine and remove all said minerals 

and mineral substances as may be found on said land with 

sufficient surface room on which to deposit minerals, 

mineral substances and deads taken in mining and 

exploring the aforesaid; the right of egress and ingress~ 



the right to construct wagon roads, railroads, 

tramways and electric lines over said land and· 

to operate them in connection with said mining;. 

the right to use water from any of the streams on 

said land and to convey water over the same from 

such streams or from any other waters or springs 

to and about the mines for the purpose of washing 

or mining ares and preparing the same for market 

and for the use of washers and engines and other 

machinery and for the use of men and beasts used 

and worked in the operation of the said mines and 

machinery but sufficient shall be left in said 

springs and streams for domestic use and for 

watering stock and to pipe water by pipes or 

troughs over or under the surface and returning 

water to the streams by pipes, troughs or natural 

channels or to collect the same in settling ponds 

as needed; the righ~ to erect and operate machinery, 

engines, washers, etc., necessary or useful in 

mining, washing, and preparing the ores for market; 

the right to erect suitable buildings for the 

protection of machinery or otherwise and for the 

habitation of employees and workmen engaged in 



mining operation of said land and suitable stalls and 

stables for beasts, employed in the work with the right 

to remove all machinery, buildings, railway, tracks and 

lines at any time; also the right to take and use 

necessary timber, (but the party of the second part may 

at any time out and remove any timber that he may want 

to and from said property) for mining purposes; also for 

laying or stretching wires over or through said property 

for conveying electricity across the property or using 

it on the property and it is further covenanted and 

agreed that the abov.e enumeration of rights shall in 

no way impair the right of the Company to use any 

modern methods of economic mining not herein above 

enumerated. 

But the said Forney Mining Company, Inc., its 

alienees and assigns are to do no more damage or 

inj.ury to the land or timber thereon than may be 

necessary for the exercise of the above rights and 

are to protect the fences to be put upon said property 

as far as practicable. 

But the said Forney Mining. Company, Inc., its 

alienees and assigns are to do no more damage or 

injury to the land or timber thereon than may be 



necessary for the exercise of the above rights and are 

to protect the fences to be put upon said property 

as far as practicable. 

This conveyance recognized any former contracts 

with or conveyance of record to the Appalachian 

Power Company. 

A Vendor's Lien is hereby retained until the. 

whole of the purchase money shall have been paid. 

WITNESS the following signatures and seals the 

day and year first above written. 

ATTEST: 

FORNEY MINING COMPANY, 
INCORPORATED 

By: s/ R. M.LAWSON,Pres. 

s/ M. M. CALDWELL, Secretary 

Corporate Seal 

Stamps $2.50 

STATE OF VA. 

COUN~OF TAZEWELL, to-wit: 

I, A. s .. GREER, a Notary Public in and for the 

County and State aforesaid, do hereby certify that 

R. M. LAWSON, President, of the Forney Mining Company, 

Incorporated, whose name is signed to the foregoing 

Deed bearing date on the 3rd day of September, 1919, 



has acknowledged the same before me in my County 

aforesaid. 

Given under my hand this 11th day of September, 

1919. 

My commission expires June 16, 1919. 

sf A. S. GREER, N. P. 

STATE OF VIRGINIA 

CITY OF ROANOKE, to-wit: 

I, W. W. ANDERSON, a Notary Public in and for the 

City aforesaid certify that M. M. CALDWELL, Secretary, 

of Forney Mining Company, Incorporated, whose name is 

signed to the foregoing Deed bearing date on the 3rd 

day of September, 1919, has acknowledged the same in 

my City. 

Given under my hand this 13th. day of September, 

1919. 

My commission expires Jany. 4, 1923. 

s/ W. W. ANDERSON, N. P. 



VIRGINIA: IN THE OFFICE. OF THE CLERK OF THE CIRCUIT 

COURT OF PULASKI COUNTY 

October 21, 1919, 4p.m. 

The foregoing Deed was this day presented in 

said office and, with certificate, annexed, admitted 

to record. 

T.este: 

s/ J. N. BOSANG, Clerk 



APPJ!:LLANT' S. EXT:IIBIT NUMBER .]:0 

Deed Book 8, Page 278 

THIS DEED, made this Thirtieth day of December 

in the year of our lord 1878 between c. BULLARD and 

BETTIE BULLARD, his wife, of the Co. of Pulaski and 

State of Virginia, of the first part, and WILLIAM 

R. COLES, of the County of Pulaski and State of 

Virginia, of the second part. 

W I T N E S S E T H 

THAT in consideration of Five Thousand Dollars 

of which the receipt of Six Hundred and Forty-Five 

Dollars is hereby acknowledged and for the remainder 

of which Thirty Three Hundred and Fifty Five Dollars 

the said Wm. R. Coles has executed his hand and for 

the payment of which a lien is retained upon the 

land conveyed by this instrument, except upon 

Five hundred forty eight and one third acres of 

the Western end of the third tract of land 

mentioned in this Deed, the said c. BULLARD and 

BETTIE, his wife, do grant, bargain, and sell, 

and convey, unto the said WM. R. COLES three 



certain tracts or parcels of land lying and being 

in the County of Pulaski and State of Virginia, 

the first of said tracts is known as the 11 James 

Reed Sui:Vey" containing two hundred and ninety 

eight acres, more or less, and bounded as follows, 

to-wit: 

BEGINNING at three white oaks on the East 
side of a hill s. 22 E. 80 poles crossing 
a branch to three white oaks in the edge 
of a bank thence s. 53 w. 450 poles crossing 
two small branches to three chestnuts on 
the top of a hill two of which are from one 
root N. 19 w. 81 poles to a white oak black 
oak and chestnut on the North side of a hill 
thence N. 53 E. 138 poles crossing a branch 
to a double white oak and spanish oak thence 
N. 22 w. 78 poles crossing a branch to two 
chestnuts thence N. 17 E. 294 poles to the 
BEGINNING. 

The second tract adjoins the above containing 

three hundred and thirty acres more or less and 

bounded as follows: 

BEGINNING at a chestnut a Northwest corner 
to the first described land and with a line 
of the same s. 22 E. 18 polesto a double 
white oak thence s. 22 W. 20 poles to a 
white oak thence leaving said line N. 41 
W. 152 poles to a white oak and two chestnuts 
and in the top of thence N. 13 E. 11 poles 
to a chestnut thence s. 8 E. 3 poles to a 
chestnut thence N. 1 E. 3/18 poles crossing 
Max Creek at 350 poles to a pine and red 

u._. 
.-r.• .,~ .. 
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oak sapling thence N. 1 E. 50 poles to a 
pine black oak and hickory sapling on a 
steep hill side thence s. 25 E. 22 poles 
crossing Max Creek twice to two large 
white oaks on the bank of said creek 
thence with said creek s. ~ w. 34 poles 
to two spruce pines thence s. 10 W. 272 
poles to two white oaks and red oaks 
thence s. 2 E. 32 poles to a white oak 
and red oak thence s. 53 w. 42 poles to 
a white oak and two chestnut oaks in a 
hollow thence N. 47 w. 52 poles to a 
pine and red oak on a line of the first 
survey and with a line of the same N. 
53 E. 214 poles to a white oak the~ce 
N. 22 W. 18 poles to a chestnut thence 
S. 17 W. 225 poles to the BEGINNING. 

The third tract contains about seven hundred 

acres more or less being a tract of a certain survey 

made by authority of Treasury Warrants No. 21731 and 

21744 and dated Nov. 4th 1853 containing Twelve 

hupdred and Eighty acres and three fourths and 

granted by patent bearing date 1st day of Dec. 

1854 to Ino. W. Carnahan, the land·hereby conveyed 

in this land mentioned is that which remains 

.after deducting the land conveyed to w. Cecil by 

said Ino W. Carnahan by deed bearing date the 28th 

July 1851, of ·record in the Clerk's Office of the 

co. of Pulaski. 

··~ ;f"t.~· 
.-~~··. 



And the said c. Bullard and Bettie his wife, 

covenant with the party of the second part to 

warrant generally these several tracts of land 

reserving to the Lead Mine Company the mineral 

privileges whichit reserved in conveyances to 

said c. Bullard, I. J. Bullard, J. B. Snow_ 

WITNESS the following signatures and seals. 

s/ C. BULLARD (SEAL) 

s/ BETTIE BULLARD (SEAL) 

STATE OF VIRGINIA 

PULASKI CO., to-wit: 

I, D. B. BILL, a Notary Public for the State 

and County aforesaid, do hereby certify that c. 

BULLARD whose name is signed to the within Deed 

bearing date Dec. 30, 1878 personally appeared 

before me in my County aforesaid and acknowledged 

the same. 

Given under my hand this 31st day of December, 

1878. 

s/ D. B. BILL, N. P. 



STATE OF VA. 

PULASKI CO., to-wit: 

I, D. B. BILL, a Notary Public in and for the 

County and State aforesaid do certify that BETTIE 

BULLARD the wife of c. BULLARD whose name is signed 

to the within· Deed bearing date Dec. 30, 1878, 

personally appeared before me in my County afore­

said, and having the Deed aforesaid fully explained 

she the said BETTIE BULLARD acknowledged the same 

to be her act and that she had willingly executed 

the same and does not wish to retract it. 

Given under my hand this 31st day of Dec. 

1878. 

s/ D. B. BILL, N. P. 

VIRGINIA, IN THE CLERK 1 S OFFICE OF PULASKI COUNTY 

February 17th 1881 this Deed from c. BULLARD 

et ux to WM. R. COLES dated Dec. 30th, 1878, was 

this day presented in said office and with a 

certificate of acknowledgement endorsed thereon 

admitted to record. 

Teste: 

s/ R. T. Gardner, Clerk 

1.~~··· 



APPELLA~T'S EXHIBIT Nl~ER 12 

Deed Book 11, Page 513 

THIS DEED, made this 3rd day of May in the year 

1887 between WILLIAM R. COLES and FRANCIS E., hisw.ife, 

parties of the first part, and DAVIS S. FORNEY, party 

of the second part, all of the County of Pulaski and 

State of Virginia: 

W I T N E S S E T H 

THAT for and in consideration of Seven Thousand 

Dollars, of which Two Thousand Eight Hundred and 

Forty-Two Dollars has been in hand paid, the receipt 

whereof is hereby acknowledged, and for the balance 

thereof the said DAVID s. FORNEY has executed his 

four several bonds bearing even date with this Deed 

to the said WILLIAM R. COLE, one for the sum of 

Eleven Hundred and Fifty-Eight Dollars payable on 

or before the first day of June 1887 and the other 

three bonds in equal installments of One Thousand 

Dollars each payable respectively in one, two, and 

three years from date with interest from the first 

day of January, 1888, and to secure the payment of 

said bonds a Vendor's Lien is hereby expressly 



retained, the parties of the first parthave 

bargained and sold and do hereby bargain, sell, 

and convey unto the said DAVID S. FORNEY, with 

covenants of general warranty a certain tract or 

parcel of land lying and being in the County of 

Pulaski and State of Virginia, south of New River; 

containing by recent survey seven hundred acres 

be the same more or less and bounded as follows: 

BEGINNING at two pines and black oak near a 
bluff of rock north of Allfrondo Branch 
thence s. 88-3/4 E. 73 poles 15 links to a 
white oak, N. 10 E. 7 poles 3 links to a 
stake and dogwood1 thence N. 82~ E. 25 poles 
to a stake and chestnut oak on Morris & 
Tasker line and with the same s. 17 E. 37 
poles 3 links to a pine and chestnut oak, 
thence s. 70 w. 52 poles to a chestnut oak 
near a branch, thence s. 11 W. 27 poles to 
3 chestnuts oaks in a hollow; thence s. 42 
E. 96 poles to a chestnut oak, thence N. 
74 E. 36 poles to a chestnut oak on the top 
of a mountain; thence s. 28~ E. 22 poles to 
two chestnut oaks s. 17 w. 134 poles to a 
pine and chestnuts oak s. 56 W. 58 poles to 
three chestnut oaks· from one roots. 37 w. 
66 poles to a pine s. 49 w. 111 poles to a 
pine and hickory s. 56 W. 40 poles to a 
chestnut s. 64~ w. 42 poles to a pine, s. 
42 W. 20 poles to a pine; s. 80 W. 42 poles 
to a chestnut pine and white oak, s. 66 W. 
214 poles to a pine and black oak and a 
white oak N. 48 w. 88 poles to a white oak 
and pine, N. 24 E. 37 poles to two pines, 
corner to Cecil, s. 69 E. 100 poles to two 
pines, N. 49 E. 436 to a white oak and 
chestnut and pine, N. 39 W.44 poles to a 



chestnut, N. 74 w. 74 poles to a birch and 
chestnut oak, N. 59 w. 40 to a pine and N. 
35 W. 160 poles to the BEGINNING. 

Also the entire mineral right and privileges 

of the parties of the first part in two certain 

tracts or parcels of land lying and being in the 

County of Pulaski and State of Virginia, South of 

New River and bounded as follows, known as the 

11 James Reed Survey" containing 298 acres more or 

less: 

BEGINNING a t three white oaks on the East side 
of a hill, thence s. 20 deg. E. 80 poles 
crossing a branch to three white oaks on 
the edge of a bank, thence 53 W. 450 crossing 
two small branches to three chestnuts on the 
top of a hill two of which are from one root; 
thence N. 19 deg. W. 86 poles to a white oak, 
black oak and chestnut on the North side of 
a hill, thence N. 53 deg. E. 138 poles crossing 
a branch to a double white oak and spanishoak, 
thence N. 22 deg. W. 78 poles crossing a branch 
to two chestnuts, thence N. 67 deg. E. 294 poles 
to the place of BEGINNING. 

2nd adjoining the above containing 330 acres, 

more or less: 

BEGINNING at a chestnut a Northwest corner 
to the last above described tract and with 
a line of the same, s. 22 deg. E. 78 poles 
to a double white oak, thence s. 52 deg. w. 
20 poles to a white oak, thence leav.ing said 
line N. 41 deg. w. 152 poles to a white oak 
and two chestnuts on the top of a ridge, 
thence N. 73 deg. E. 66 poles to a chestnut, 
thence s. 8 deg. E. 3 poles to a chestnut, 
thence N. 67 deg. E. 368 poles crossing 



Max Creek~ 350 poles to a pine and sead oak 
sapling; thence s. 67 deg. E. 59 poles to a 
pine black oak and hickory sapling on a steep 
hill side, thence s. 25 deg. E. 92 poles 
crossing Max Creek twice to two large white 
oaks, on the bank of said creek, thence with 
the said creek s. 9 deg. W. 34 poles to two 
spruce pines: thence s. 60 deg. w. 272 poles 
to two white oaks and sead oaks; thence s. 
2 deg. E. 32 poles to a white oak and sead 
oak; thence s. 53 deg. W. 42 poles to a white 
oak and two chestnut oaks in a hollow; thence 
N. 47 deg. W. 52 poles to a pine and sead oak 
on the line of the first survey and with a 
line of the same, N. 53 deg. E. 214 poles to 
a white oak; thence N. 22 deg. W. 78 poles to 
a chestnut, thence s. 67 deg. W. 223 poles to 
the place of BEGINNING 

It is intended by this conveyance so far as the 

same purports to convey the mineral rights and 

privileges of the parties of the first part in the 

above described tracts or parcels of land to convey 

only such rights and privileges therein as the 

parties of the first part have and to reserve from 

the operation of this conveyance the mineral 

privileges reseryed by the Lead Mine Camp and to 

itself in its conveyance of said land to c. Bullard, 

T. s. Bullard and s. B. Snow, said reservation 

being the same made by the said c. Bullard and wife 

in the conveyance of said land to said W. R. Cole, 

it being the intention hereby to convey the first 

above described tract or parcel of land and the 



entire interest of the parties of the first part in 

the mineral right and privileges in all three of 

the above described tracts or parcels of land. 

To have and to hold to him the said David s. 

Forney and his heirs forev.er. 

WITNESS the following signatures and seals. 

STATE OF VIRGINIA 

COUNTY OF PULASKI, 

s/ W. R. COLE (SEAL) 

s/ F. E. COLE (SEAL} 

I, R. c. PEDIGO, a Justice of the Peace in and 

for the County aforesaid and State of .Virginia 

certify that WILLIAM R. COLE, whose name is signed 

to the.writing hereto annexed bearing date the 3rd 

day of May, 1887, has acknowledged the same before 

me in my said County. 

Given under my hand this 13th day of May, 1887. 

s/ R. C. PEDIGO, J. P. 

STATE OF.VIRGINIA 

COUNTY OF PULASKI I 

We, R. C. PEDIGO and WILLIAM CAPEDY, Justices 

of the Peace in and for the County and State of 



Virginia certify that FRANCIS E. COLE the wife of. 

w. R. COLE,whose name is signed to the writing 

hereto annexed bearing date the 3rd day of May, 

1887, personally appeared before us in our County 

aforesaid and being examined by us privately 

and apart from her husband, and having the 

writing aforesaid fully explained to her, she, 

the said FRANCIS E. COLE acknowledged the said 

writing to be her act and declared that she had 

willingly executed the same and does not wish 

to retract it. 

Given under our hand this 13th day of May, 

1887. 

s/ R. C. PEDIGO, J. P. 

s/ WILLIAM CAPEDY, J. P. 

VIRGINIA IN THE PULASKI COUNTY COURT CLERK"s· OFFICE 

January 26th 1888. 

The foregoing Deed from WILLIAM R. COLE and 

wife to DAVID FORNEY, this day presented in said 

office and certificate being annexed is admitted to 

record. 

Teste: 

s/ C. H. MORRIS, D. C. 



APPELLA.~T' S EXHIBIT NUMBER 13 

Deed Book 13, Page 167 

THIS DEED, made this third day of July, 1890, 

between D. S. FORNEY and NANCY FORNEY, his wife1 

parties of the first part1 and "THE FORNEY MINING 

COMPANY" party of the second part. 

W I T N E S S E T H 

THAT the said parties of the first part for 

and in consideration of the sum of One Dollar in . 

hand paid, the receipt whereof is hereby acknowledged 

do grant unto the party of the second part: with 

covenants of general warranty, all the right, title, 

and interest, mineral rights, mining privileges and 

easements of every sort and character now owned or 

possessed by them of which they stand seized, in 

the following tracts and parcels of land, situate 

in Pulaski County, near Allisonia, on both sides of 

New River and described as follows: 

First: In a tract of land lying on the North 

side of New River containing One Hundred Forty-Six 

acres, and the same conveyed to the said D. s. 

Forney and o. P. Nunn and others by Deed dated the 

fifth of May, 1987, and recorded in Pulaski County 



in Deed Book No. 12, Page 387. 

Second: In a tract of Seventy acres, lying 

on the north bank of New River, adjoining tract No. 

One, and the same conveyed to the said D. S. Forney 

by A. B. Clark and others by deed dated the fifth 

day of March, 1887, and recorded in Pulaski County 

in Deed Book No. 11, Pages 508 and 509. 

Third: In two parcels of land, one containing 

sixty, and the other sixty two and one half acres, 

and also in certain mineral rights in the bed of 

New River, said tracts also situate on the North 

bank of New River adjoining Tract No. 2., and being 

the same tracts and mineral rights conveyed ~o the 

said D. s. Forney and H. c. Clark and others by 

Deed dated the 15th day of February, 1890, and 

recorded in Pulaski County in Deed.Book No. 12, 

Page 538, and by H. c. Clark, Commissioner, by 

Deed dated the fifth of April,l890, and of record 

in Pulaski County in Deed Book No. 12, Page 591. 



Fourth: In a tract of Three Hundred acres, 

more or less situate in Pulaski County on the North 

bank of New River, adjoining No. 3 a~d the same 

conveyed by J. Bullard Clark to said D. s. Forney 

by Deed dated the 21st day of April, 1890, and 

recorded in Pulaski County in Deed Book No. 13, 

Page 178. 

Fifth: In a tract of seventy acres also on 

the North bank of New River adjoining Tract No. 4 

and the ·same comveyed to the said D. s. Forney by 

W. W. Breeding and wife by Deed dated the sixth day 

of October, 1888, and recorded in Pulaski County in 

Deed Book No. 11, Pages 511 and 512. 

Sixth: In one undivided half of two tracts 

or parcels of land lying on the South bank of New 

River known as the Tipton and Cecil lands containing 

togetherabout One Hundred Seventy-Five acres, and 

the same parcels or tracts of land described in a 

Deed from A. H. Flanagan and others to D. s. Forney 

dated the first of December, 1886, and recorded in 

Pulaski County in Deed Book No. 11, Pages 510 and 

511. 



Seventh: In a tract of thirteen hundred acres 

be the same more or less, situate on the South side 

of New River known as the Bullard or Cole land and 

the same conveyed by w. R. Cole and wife to D. s. 

Forney by Deed dated the third day of May, 1887 and 

recorded in Deed Book No. 11, Page 513. 

Reference to each of the said Deeds above 

named here made for a full and complete description 

of said several tracts of land. 

WITNESS the following signatures and seals. 

s/ D. S. FORNEY {SEAL) 

s/ NANCY FORNEY (SEAL} 

VIRGINIA: PULASKI COUNTY 

I, WILLIAM CASSEDY, a Justice of said County 

and State do hereby cerrify that D. s. FORNEY and 

NANCY FORNEY, his wife, whose names are signed to 

the foregoing writing dated the third day of July, 

1890, acknowledged the same before me in my said 

County. 

Given under my hand this fifth day of July, 

1890. 

s/ WILLIAM CASSEDY, J. P. 



VIRGINIA, IN THE CLERK'S OFFICE OF THE COUNTY 

COURT OF PULASKI 

The 14th day of July, 1890, the foregoing Deed 

from D. s. Forney and wife to the Forney Mining 

Company was this day presented in said office and 

with certificate annexed admitted to record. 

Teste: 

s/ R. D. Gardner, Clerk 



APPELLANT'S EXHIBIT NUMBER 14 

Deed Book 21, Page 456 

THIS DEED, made this 23rdday of March, 1894, 

between W. R. COLES and F. E. COLES, his wife, of 

the one part, and L. s. SIMPKINS, of the other part, 

all of Pulaski County,and State of Virginia.· 

W I T N E S S E T H 

THAT for and in consideration of the sum of 

Four Hundred Ninety.Dollars ($490.00), the receipt 

of $50.00 of which is hereby acknowledged, and 

$50.00, to be paid within six months and the 

remainder to be paid in three equal installments 

of $130.00 each in one, two and three years, with 

six percent interest from date notes for the same 

are this day executed by the said Simpkins to the 

said Coles, the said Coles and wife, do bargain, 

sell and convey and by these presents have bargained, 

sold and conveyed to the said Simpkins with covenants 

of general warranty a certain lot or parcel of land 

in Pulaski County and state aforesaid about one mile 

South of Max Creek}nown as the Irish Cabin Land, 

containing Ninety-Eight acres, be the same more or 

less1 and bounded as follows, to-wit: 

~~(~' . ~.. . . ' 



BEGINNING at a stake 7 poles 3 links from 
a white oak on a line of the Tipton land and 
a corner to the land of D. s. Forney and with 
a line of the Tipton land N. 10-3/4 E. 116 
poles to a stake on the Spencer Branch and 
up saod branch with its meandering of 114 
poles to a white pine stump, thence leaving 
the branch s. 12~ E. 125 poles to a stake on 
Forney line and with the same s. 84~ w. 155 
poles to the BEGINNING. 

A Vendor's Lien is hereby retained on said 

parcel of land till all the purchase money with 

its interest is paid. 

The mineral interest of said tract of land is 

reserved with mining privileges, and a road is 

hereby granted by the said Coles to the said 

Simpkins through said Coles land to the Floyd 

County road leading down Max Creek, which is to 

be a gated road. 

WITNESS the following signatures and seals 

this 23rd day of March, 1894. 

s/ W. R. COLES (SEAL) 

s/ F. E. COLES (SEAL) 

VIRGINIA, PVLASKI COUNTY, to-wit: 

I, J. M. HURST, a Notary in and for the said 

County of Pulaski do ~ertify that W. R. COLES and 

F. E. COLES, whose names are signed to the foregoing 

Deed dated the 23rd day of March, 1894, personally 

·::~41: . 
. ",)- ·'·" 



appeared before me in my said County of Pulaski and 

acknowledged the same to be their act and Deed. 

Given under my hand this 23rd day of March, 

1894. 

s/ J. M. HURST, N. P. 

VIRGINIA,IN PULASKI COUNTY CLERK'S OFFICE 

MARCH 15th, 1902 

The foregoing Deed from W. R. COLES~et ux, 

to L. S. SIMPKINS was this day presented in said 

Office and with certificate annexed admitted to 

record. 

Teste: 

s/ J. N. BOSANG, Clerk 

II If 'l l ,..,_ 1~ . 
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P..PPELLAUT ' :J 
EXHIBIT 1J:15 

THIS DEED made and entered into this 3rd day of July I 1972 1 by 

and between GERTRUDE ALUSON BRABSTON and CUN:l'ON A. BRABSTON, her 

~~ husband; HESTER ALUSON, widow; VIRGINIA ALUSON, single; RUTH ALUSON 

ii 
I TURMAN and EDGAR L. TURMAN, her husband; PAULINE ALLISON 1 widow; 

!I 
PEGGY -AWSON McMILUAN and RAY McMILLIAN 1 her husband; CARLENE i 

I 
I 

ALUSON MABE and CARL MABEl her husband; RABY ALLISON and RUBY 

·~ ALUSON, his wife; and EUGENIA ALLISON, widow; parties of the first part, 

II ;I and BOB L. MIDDLETON and BETTY L. MIDDLETON 1 his wife I as tenants 

il 
II 
r 
II 
' i 
I 
II 

I 
!I 

li 
I 
I 

by the entirety and FRED P. COOK and BESSIE COOK, his wife 1 as tenants 

by the entirety I parties of the second part. 

WITNESSETH 

THAT FOR and in consideration of the sum of Ten Dollars ($10. 00) 

cash in hand paid by the parties of the second part to the parties of the 

first part I and other good and valuable consideration 1 the receipt of all of 

whic}) is hereby acknowledged 1 the said parties of the first part do hereby 

bargain 1 sell, grant and convey all of their dghts and interests in the 

hereinafter described real property • except as excepted and reserved 

herein , with covenants .of General Warranty of Title 1 and with English 

Covenants of Title, unto the said Bob L. Middleton and Betty L. Middleton, 

his WifP, ·lS len.1nls hy th("! ontircty· will: the riqhl nf survivorship dS al 

GOOlallOil lcJW, Cln UndiviJed UllC~-half (I . 2) illlt~n !Sl in thf! hcreinu [lur dos-

cribnd real projlCrty· c.~nu to rred P. Couk r111d R0ssie Cook, his wife, •lS 

tenants by the~ entirety with the right ot surviv~,rshJp clS at common Jaw, 

an u "' ii vidcd onn-h<.llf (1 2) interC'sl in Uw hcrein;1l tcr dt.!Scrihed rc(l) 

proporty; being all those certain tracts ~>r parcels nf lntld located 1 lying 

ilnd IJt~iuq in Ingles Magistcridl District (formerly in H iwasscn M,l\JiSt<.~rl\11 

211 ·II . 
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11 ,, 
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District), Pulaski County~· Virginia, und mon~ partir.ularly described as 

follows: 

PARCI:L NO. 1: Being situate on Big Reed Island 'creek, 
and containing in the aygregellc l~JO nr.res, more or less, 
·•nd being a part of the property of which W. T. Allison 
;1nd Mary A. Allison died seized iHl.d possnssqd, and 
which was p~rtitioncd among the heirs of the said W. T. 
Allison and Mary A. Allison, by deed dated January 3, 
1905, and recorded in the Clerk Is Office of the Circuit 
Court of Pulaski County I Virginia, in Deed Book 24, page 
1.1 I and being Tract No. 5 contllining 16 acres assigned 
in said deed to Lilly G. Allison; Tract No. 6 in two 
t>arcels of 20-1/2 acres and another of 12-1/2 acres, 
c;ssigned in said deed to G. G. Allison; Tract No. 7 
containing 39-3/4 acres, assigned in said deed to Frnnk 
Allison; Tract No. 8 containing 47 acres, assigned in 
said deed to Mattie Lowman; Tract No. 9 containing 
62-3/4 acres assigned in said deed to the said H. B. 
Allison, said H. B. Allison having by subsequent con­
veyancos purchased the intorest of Lhc Silid Ully G. 
Allison, G. G. Allison, l='rank Allison Clnd Matlle L.Jwman, 
so that he became the owner of Tracts Nos. 5, 6, 7, 8 
and 9, in said partition deed I reference to which is here 

made for a more particular description of said property; 
and another tract containing 33-3/4 acres I adjoining the 
aforesaid tracts of land, being separated therefrom by 
Big Reed Island Creek and lying on the East side thereof; 
and being the same property conveyed to the said H. B. 
Allison by W. T. Allison and Mary A. Allison, his wife, 
by deed dated November 22, 1894, and recorded in the 
aforesaid Clerk's Office in Deed Book 17, page 170. 

HOWEVER, there is EXCEPTED and RESERVED from this conveyance 

a po~tion of the aforesaid Parcel No. 1 conveyed to Thornton Allison and 

Macie G. Allison, his wife, as tenants by the entirety, by deed dated the 

13th day of March, 1958, from Margaret W. Allison, widow, recorded in the 

aforesai~ Clerk's Office in Deed Book 180, page 96, and conveyed to 
. 

Thornton Allison by deed dated the 16th day of June, 1959, from Margaret 

W. Allison, widow, et al, recorded in the aforesaid Clerk•s Office in 

Deed ·Book 187, page 178. 

PARCEL NO. 2: All of that certain boundary o.f land containing 
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II 
!I 

,; 
t 

five hundred (500) acres, more or less, that was conveyed to the said 

H. B. Allison by Forney Mining Company, Inc., by deed dated the 3rd 

day of September, 1919, and recorded in the aforesaid Clerk's Office in 

Deed Book 41, page 384, and to which roforonce is here made for d muro 

particular description of the land hcrehy conveyed. 

PARCEL NO. 3: All of that ccrtttin lot or p«1rccl of land that was 

conveyed to the said H. B. Allisnn by the Trustees of the Kayoulah Baptist 

Church hy deed dated the 28th day of September, 1926, and recorded ill the 

aforesaid Clerk's Office in Deed Book No. 57, page 12, and to which 

reference is here made for a more 1Jurticular description of thn lilnd hereby 

conveyed. 

And with the exception _of approximately fifty (SO) acres contained 

in aforesaid Parcel Nu. J, which said fifty (50) acres was omitted from thn 

following described deed, the land herein conveyed are the same tracts or 

parcels of land conveyed to Margaret W. Allison by deed dated the 15th 

' day of February, 19.45, from Henry B. Allison, her husband, described as 

!: 
H. B. Allison, recorded in the aforesaid Clork's Office in Deed Book 129, 

page 418. 

The said Henry B. Allison, being the said H. B. AlJison, having. 

passed away intestate on or about the 22nd day of June, 1948, seized and 
n 
:i possessed of the said fifty (50) acres of land, more or less, and survived ,. 
I· 

.
!.,: ., by the following named persons I being his sole heirs at law, with their 

relationship to the said deceased being sel out,- a list of heirs be:ing 

recorded in. the Clerk's Office of the Circuit Court of Pulaski County, 

:! Virginia I in Will Book 22, page 505, but being correctly set out as follows: 
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! ~ 
NAME RElATIONSHIP 

i 
I' Margaret W. Allison wife 

n 
Gertrude Allison Brabston daughter 

~' 

Eugene Allison son 

!' Ruth Allison Turman daughter 
'· r 

.. 
Thornton Allison " son 

:i 

j: 
I 

Burton Allison son 

:I 

!! Raby w. Allison son ,, 
Elmer Allison :. son 

!! 
il 
:! The said Elmer Allison having passed away intestate on or about 
;j 
:: the 12th day of February, 1953, without leaving issue, and survived by his 
!I 
r• 
i 

·· sole heir at law, being the following named person with her relationship to 

the said deceased being set out as follows: :, 
'l ,, 

il 
I 

li 
II 
I 

NAME RElATIONSHIP 

Eugenia Allison wife 

The said Burton Allison having passed away intestate on or about 

! the 15th day of April, 1961, survived by the following named persona, being 

his sole heirs at law, and their relationship to the sa-id deceased being set 
I 

I• 
1: out .as follows: 

Pc1uline Allison wife 

Pnggy Allison McMillic.1n daughter 

Carlene Allison Mabe daughter 

The said Eugene Allison having passed dWdy intestate (ln or about 

tho 28th nay of September, 1961, survived by the following nc1mcd persons, 

being his sole heirs at law, and their roltltionship to the said dnceascd 



,. 

being set out as follows: 

NAME RElATIONSHIP 

Hester Allison wife · 

Virginia Allison daughter· 

. HOWEVER,· there is hereby EXCEPTED and RESERVED from the said 

t:act of approximately flfty (50) acres of and, all mineral rights as des-

cribed in the will described below, which shall be for the benefit of the 

same person's as set out in the aforesaid will; it being the intention of the 

: parties of the first part that the said tract of approximately fifty (50) acres 

.· o~ land shall be hereby made .subject to the same mining rights as are in 

;i existence on the remaining land herein conveyed, and 

.~~~~­

There is EXCEPTED and RESERVED from this conveyance all mineral -~· 

. rights and other rights of evefy kind and description reserved and set out 

in the will of Margaret W. Allison described below. 

It 

.! 

i: 
The said Margaret W. Allison having passed away testate ·on· or 

I~ 

j; about the 1st day of August, 1970, seized and possessed of the remaining 

!I land described above and by her will dated the 7th day of Ma·n:::h, 1953, and 
~ I 

! ~. ~! recorded in the aforesaid Clerk's Office in Will Book 2.8., page 33, she 

!! devised the surface rights with appurtenances thereu.rito belonging, subject 

to certain· mining rights reserved therein, to h~r children as set out therein: 

a list of her heirs being recorded in the aforesaid Clerk's Office in Will 

li Book 28, page 34. 

II 
I' 
:I 
i 
I 
I 
t 

II 

The said Burton Allison and the said Eugene Allison, two SC?DS of 

the said Margaret W. Allison mentioned in the aforesaid ·will, having passed 

away intestate as described above. 

HOWEVER, there is further EXCEPTED and RESERVED from this con-

i veyance, the "Allison Family Cemetery .. containing one (1) acre of land 
I ~ 
·I 
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!! and located on the aforesaid Parcel No. 1; and there is further EXCEPTED 
i; 
ij 
il and RESERVED for the benefit of the parties of the first part, their heirs 
I 

,; and assigns, a right of way and casement, with the rights of ingress, 

.. 
! egress and regress, from the state road to the said cemetery, the aforesaid 
II 

,. right of way dnd easement being over an existing roadway and the location 
~ I 

of the clforesaid right of way and easement may be changed from time to 

time by the parties of the second part, their heirs and assigns, provided 

the clforcsaid right of way dnd easement is at all timos convenient clllfl 

practicable for persons lawfu 11 y usinq the same. 

Reference being madn to the aforesaid d(~eds for a further des-

cription of the ilforesaid P·lrccls. 

The parties of the first pnrt, for the said consiucrlltion, also 

bargain, sell, grant and convey iill of thcjr rights and intcre sts unto the 

parties of the second part, a·S tenants by tho entirety, in the proportions 

and manner as set out above, in uny other real property 1 ying in the former 

Hiwassee Magisterial District of Pulaski County, Virginia, and owned by the 

said Henry B. Allison and/or the said Margaret W. Allison at the time of 

their passing away and not previously conveyed. 

TO HAVE AND TO HOLD said tracts or parcels'of land, together 

with all the appurtenances t:Jnd easements thereunto belonging, unto the 

1
; parties of the second part, as tenants by the entirety with the right of 

:I 
I. 
I survivorship as at common law. their heirs and assigns forever, in the pro-
l: 
I' 

portions and manner as hereinabove set forth. 

WITNESS the following signatures and seals of the said parties 

of the first part the day and year first above written. 
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II 
'I !, 
II 
II 
!I 
li 
ol 
il 
;: 
ij 

1: 
,I 

il 
I' 
' 
I· 
:! 
~ I 

ji ,, 
I 
.; 

~I 

'I I. ,, 
!I 
II 

1: 

' i! ,; 

li 
jl 

I' II ., 
li 
I' 
II ,, 
~ i 

I 
i 
I 

•i '· I; 

li 
li 
'I 

" li STATE Of VIRGINIA, 

GOU NTY OF PUlASKI, to-wit: 

I _. - 1 , ··; , • . I ,~,., J _j 
jb 1-liii..J:.:_ LIA"J/.;:a .~,.¥.f1tJSFAL) 
Gertrude Allison Brabston 

/!L;-~.: ,R f3 • ~· (S~) 
Clinton A. Brabston 

'hf£J:ell< 0~~ (SFAL) 

Hester Allison 

..-,j . .. /)?17.·~-
-~ L.·~:.::....:::.::...~;t:.k.."'!!:·t..-:..::W~....:UL~w:::.&16hf!;w;..:.~;..::.LI~--<SEAL) 
Virgin(il Allison 

lj}_,~.c t ri t:..£ < ,.;r·l,U :4 L. ~ ~:n&~.<{SiAL> 
Ruth Allison Turman . 

/ 

~ ') I... I 
I. . <I L( ){l r ... • / . ~I.U ·,.\ ~~ a Notary Public in and 

for the Cmmty And Stttte aforcsnid, do hcrchy certify that Gertrude Allison 

Brabston and Clinton A. Brabston, her husband, whose names are signed to 



the foregoing deed bearing date on the Jrd day of July, 1972, personally 

appeared before me in my County and State aforesaid and acknowledged the 

·I 
!r 

:i 
same. 

'-:) ..)-,-
Given under my hand this i2.!._day of July, 1972. 

~Y commission expires -)]til( \ .-L{.L.L \.. /0 / q 7 ) 
Jt.t·(l J C.:<;'rlt.. nL< J.H()ttd-. (l ' ~.:<. Jtl.a\..' "-'· iJ,.~ 

·) ·l . 

t /)(t . '\,~--' /·, l-· L-i.d: I t t ~-· ,J 
NOTARY PUBUC 

STATE OF IWNOIS 

CITY/COUNTY OF '-J.k"""'~+4..J , to-wit: 

I, fl 
., 

_tllo..'J.;,;;t.tt,.=· --~_,_-~.....,l~~oo~«...:c<~oo~:c~· ~~IIC!·:.djAI!.;.;·•L:·•:.!;·#·.:.·~·.:::·-:........_---' a Notary Public in and 

,· 
!! 

for the City/County and State aforesaid, do hereby certify that Hester 
I: 
:: Allison, widow, whose name is sig_ned to the foregoing deed bearing date 

!I on the 3rd day of July, 1972, personally appeared before me in my City/ 
': 

il County a fore said and acknowledged the same. 

1'1 a !. Given under my hand and notarial seal this I t>t!tclay of ~: 1972. 
I! 

}1··~-~-~.:~!.~::·<::,:: My commission expires]??:.;~;~~~ 
. : U) /NofaeaJ ~Seal) 

JJ . r r '\ \ ••• · .. 

ll ~~-·::; ILUNOIS, 

~~ CITY/COUNTY OF L~ , to-wit: 

I I, "J?uz.ty-- a,~ t 1 ... _, • a Notary Public in and 

I for the City/County and State aforesaid, do hereby certify that Virginia 

I Allison. single, whose name is signed to the foregoing deed bearing date 

lj on the 3rd day of July, 1972, personally appeared before me in my City/ 

It 

I County afo:::::d u:::ra::n::::d::: t::ta::e~eal this /o~ay of ~- 1972. 
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··~· My commission expires. _ __.~~~P=;;::::ta;·::::::.::..~'""""'tf'-47..;::~~ .... -------~-·\ ,,i..lt"t ... fi:~· - ~ 
.... ,,, ···~··t.••-..:~4· 
-!- •• • •• -~·: • 

. :.if.: ~::·lA~) \\:. 
: ·Ill' .,. ,.. .: . ~ 

.\\';,~~~all ... ·. ,. 
'/'1.1•• .. ···•"\~' 

., ~~'t\,·oF VIRGINIA, 
I . 

NOTARY PiJiuc 

,, COUNTY OF PUlASKI, to-wit: 

II I, jll.Q<l :1& P. ~!MlsL-) . a Notary Public in and for 

1~ the County and State aforesaid, do hereby certify that Ruth Allison Turman 
., 
lj and Edgar L. Tunnan, her husband, whose names are signed to the foregoing 

'I 
1
1 

deed bearing date on tho Jrd day of July, 1972, personally appeared before 

II ij me in my County aforesaid and acknowledged the sa~e. 

li 

.... ~(-
Given under my hand this ~dt~S' .of July, 197 2. 

MY commission expires ) l U c' ~( \·l\ (J. ~· v . ! • • i 1 I 7 '1 ---
' 1.~ ·((..,1 : () l\·> , ••. : ·t, \-\..Ct.( .:. • ~c' 1(1 ~ .. !~' · /'v..-_ ---

.· 

;i 
STATE OF VIRGINIA, 

ll 
;I Clft/COUNTY OF 
1, 

1' 0 •~ s & <. ft .t .... .&.. · , to-wit: 

H 

I! 
II 

I, ,d<.t ''\ ,_ 1·~ 1:3'.' , '\ 6 q ~~ , , a Notary Public in ~nd for 

the City/County and State aforesaid, do her~by certify that Pauline Allison, 

'I 

II 
II 

il 
li 
ll 

widow I whose name 1~ signed to the foregoing deed bearing date on the 3rd 

day of July, 1972, personally appeared before me in my County aforesaid 

and acknowledged the same. 

tl· 
Given under my hand this J!f:-day of July I 1972. 

II 
II 

I! 
,! 

~ J ·-My commission. e~pires ') f fH..Y:?lkl41=' ~(! 
1 

19 z.~ 
.) wa.J (!..6')1l nu ~.Uf'lt..Ul tl.o j '-.l A .. ~. $f. I cK... 

xkv>a. "'=" 'P l3w .. ·l.N/. 'Jl ' 
NOTARY PUBUC · 
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r STATE OF VIRGINIA, 

I 
I 
I 
I 

I 
I 

~/COUNTY OF ffi,~ { u >IJ..i..; 1 • to-wit: 

I. J.u.ai&tl& /!. /3~ &1.\A.O(l~i, • a Notary Public in and for 

I the City/County and State aforesaid I do hereby certify that Peggy Allison 

McMillian and Ray McMillian, her husband, whose names are signed to the 

foregoing deed bearing date on the 3rd day of July, 1972, personally 

appeared before me in my City/County aforesaid and acknowledged the same. 

+~ 
Given under my hand this a!{_ day of July, 1972. 

My commission expires "J ]6-<,~-~ •ti..M..-v J8J /Q15" 
~ u...<:c...a ~·h, rr\(..o , ~-1U 4- a , u..x:t ,.. /(.· •" 

' ·'"' · JJ.~.- 10.. tL •-j) {)CVtM i.l ~i_ J 
NOTARY PUBUC 

·; 

'I STATE OF VIRGINIA, 

1- Qtlill/COUNTY OF (.:_) c~la 11.u. , to-wit: 

I. Jwwa v 'f. I ).<.vt<l All gL , a Notary Public In and 

for the City/County and State aforesaid, do hereby certify that Carlene 

Allison Mabe and Carl Mabe, her husband, whose names are signed to the 

foregoing deed bearing date on the 3rd day of July, 1972, personally 

appeared before me in my City/County aforesaid and acknowledged the 

•arne. 
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,, 
r 

I . 
' • f. 

Given under my hand this _-:_·-' .•. duy of July, 1972. 

My commission expires~~~.:::~-'!'·(,, ~ I.'· I·! ·) 

't' ; __ n. • r~•.ll• "~' ,...,_l ~'14.tt.l 1i' ')•· ,,. 1• 1~ ... · 

STATE Of' VIRGINIA, 

COUNTY OF PUlASKI, to-wit: 

I, ~ ?11· >d-4--f~--/~.._ 1 a Notary Public in and for 

the County and State aforesaid, do hereby certify that Raby Allison and 

Ruby Allison I his wife, whose names are signed to the foregoing ~eed 

bearing date on the 3rd day of July, 1972, personally appeared before me 

my County aforesaid and acknowledged the same. ., 

I ~·+ (i.f,u;;lr~ 
~iven under my hand this l.Lf!::j_day of ~ .... 19-72. 

My commission expires rlk::2---ld s I I 77J 
I 

I.e~~ -nt ~ ?dd-:-i:__ 
NOTARY PUBUC 

STATE OF VIRGINIA, 

CITY/cou 
,. · 0 r , · 

NTY OF · (1 t..li. ;e\' 1 to-wit: 

-~ 

I, ; . ' .. ( )(.( \ '- , a Notary Public in and .. · 
.. for t'he City/County •pd State aforesaid, do h~reby certify that Eugenia 

~Allison, widow, whose name is signed to the fo~oing !feed bearing date 
,, . 

. JI on the 3rd day of July, 197 2 , personally appeared before me in my City /Cour 

I
. aforesaid and acknowledged the same • 

. ...., 'I,_ (t4A.'J~c..aC 

I
' Given under my hand this I , - da1- of JtU9, 1972. 

My commission expires 'z /ot <i , H lu v ..-~ · I q 7 S". 
) . . . .{(~ , ., ' ·,{.. p;< . 

. (.-L. ~~~ e "• J.\_,·" •'-l. ,. , 4 c, "' .... ,( It ·:l·· ~. · 

J ~ < .)a ·~- :J · ·Ji< ut uu~ (,: 
NOTARY PUBLIC 
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il ., 

it 

VIRGINIA: In the Clerk's Office of the Cirauit Court ot Pulalll 
Coun:y. This instrwnent. with the certificate of ackD~ 
thereto annexed. is admitted ·to record at~o'cloc . · 

/Ju't . ..-fr2.f ,1e.t.2:. atP~·c4t1/lii.oo - · 

TRUE COPY­

ESTE: 

Dml t/ll~ i.~-

ER~~TKINSON, CLERK 

Y: ~~ ~c?lti:' ad:('. 
? 
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APPELLEE'S EXHIBIT ~nrnffiER A 

9IDC 219 •• 

THIS DEED made arid entered into thfs 22nd day of August, 1964, by i 

and between ~OAH J. SIMPKINS and DORA V. HYLTON SIMPKINS, his wife, partie I 
of the first part, and BRICE C. JOHNSTON, JR. and M. TERESA STAFFORD JOHN,.. 1 

STON, his wife, as tenants by the entirety with the right of survivorship as at · ~ 
common law, parties of the second part. I 

WITNESSETH ' 

THAT FOR and in consideration of the sum of Ten Dollars ($10. 00) cas1 

in hand paid by the parties of the second part to the parties of the first part, and J 

other good and valuable consideration, the receipt of all of which is hereby ack wl-

edged, the said parties of the first part do hereby bargain I sell, grant and conve , 

with covenants of General Warranty of Title, unto the said Brice C. Johnston, Jr ·I 

and M. Teresa Stafford Johnston, his wife, as tenants by the entirety with the I 
i 

right of survivorship as at common law; that is to say I that should either of the 1 

. ' 
parties of the second part predecease the other, then and in that event the entire! 

interest of every kind ·and description in said property shall pass to, and be I 
vested in the survivor'· all that certain·tract or parcel of land lying about one 

mile south of Max Creek, in Pulaski County, Virginia, known as the "Irish Cabi 

· Land 11 
I and being more particularly bounded and described as follows: 

BEGINNING at a stake 7 poles 3 links from a white oak on a line 
of the Tipton land and a corner to the land of D. S. Horney, and 
with a line of the Tipton land, North 10-3/4° Eaat 116 poles to a 
stake on the Spencer branch, and up said branoh with·its meandering 
~uth 114 poles to a white pine stump; thence leaving the branch, 
South 12-1/2° East 125 poles to a stake on Fonrey's line, and with 
the same South 84-1/2° West 155 poles to the beginning I and con­
taining ninety-eight (98) acres I more or less. 

I 

And being the same lot or parcel of land I a portion of wblc~~~ con- ! 



veyed to Noah J. Simpkins I one of the parties of the first part hereto, as Noah 

Simpkins, by deed dated the 29th day of May, 1913, from L. S. Simpkins and 

wife, which said deed is recorded in the Clerk's Office of the Circuit Cowt of 

Pulaski County, Virginia, in Deed Book 33, at Page 426; and ~e other portion 

I 
thereof was conveyed to Noah J. Simpkins, one of the parties o~ the first part 1 

hereto, as Noah Simpkins, by deed dated the 24th day of April, 1907, from B. L. \ 

Simpkins and wife, which said deed is of record in the aforesaid Clerk's Office 

in Deed Book 33, at Page 428; and being the same lot or parcel of land which was 

conveyed to L. S. Simpkins by W. R. Cole and wife, by deed dated the 23rd day 

of March, 1894, and of record in the aforesaid Clerk's Office in Deed Book 21, a 

Page 456. 

There is EXCEPTED and RESERVED I however, from this conveyance, 

two (2) small parcels of land which were conveyed away by· the parties of the 

first hereto, as follows: 

(1) .To Wrilda Bowman, by deed dated the 25th day of March, 1936, 

of record in the aforesaid Clerk's Office in Deed Book 77 , at Page 79; and 

(2) To J. T. Trail, by deed dated the 3rd day of August, 1922, and of 

record in the aforesaid Clerk's Office in Deed Book 45, at Page 504. 

There is further EXCEPTED and RESERVED from this conveyance, a I 
graveyard located thereon within the boundaries as atated and agreed to between 

which is 80 feet x ... 80 feet ~ . 
the parties hereto/ together with reasonable rights of ingress and egress thereto 

by any persons in interest in and to said graveyard. 

There is further RESERVED from this conveyance all minerals and mini 

rights set forth in previous conveyances concerning the minerals under eaid tract 

above described. 
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The parties of the first part do further RESERVE easements of rights of 

i way over the roads located on the pmperty which have heretofore been granted or 

reserved by their predec.essors in interest, and for the same considel-atton do 

grant to the parties of the second part all rights , easemeats and appurtenances 

which are owned by them in and to rights of way or other appurtenaQCea on any 

other persons' lands which have been granted to .them by predecessors in title 

or other persons . 

TO HAVE AND TO HOLD said tract or percel of land together with all 

the appurtenances and easements thereunto belonging, unto the parties of the 

second part, as tenants by the entirety with the right of awvtvorshlp as at com-

mon law, their heirs and as signs forever. 

WITNESS the following· signatures and seals of the said parties of the 

first part the day and year first above written. I 

Noab J. Simpkins • 

$~ 1) ~ .J~ .(SrJu.) 
Dora V. HYillSilllPkins 

STATE OF VIRG;INIA, 

COUNTY OF P~Kl, to~it:. 

I,~,· ·~ .;)-re g)ARr , a Notary PubliC in and for tbe 

County and State aforesaid, do hereby certify tliat Noah J. Simpkins and Dora V. 

Hylton SUIPklns, bla Wife, whose names are signed to me toregotne deed INNir 

date on the 22nd day of August, 1964, personally appeared before me in my Coun y 

and State aforesaid and acknawledged the same. 
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Given under my hand this 22nd day of August, 1964. I 
My~m~ss~n·~~s~~~-~~~~~~~~~~~-----~1 

/ 

NOTARY PUBIJC 

VIRGINIA: In the Clerk's Office of the Circuit Coun of Pulaski 
Count~, . ." .' · ::1 ~ t:-ur~cnt. with the certificate of acknowleclSJF.ent 

the~eto ann •. xo::J. b o .imitted to record at J:N o'clookf(d{, 
,t4~. It. lJ~ · • • 1 

TES'!E 1/Je,~;& 9, ~·~ 

21~ 



i. 

APPELLEE'S EXHIBIT NUMBER 3-A 

THIS DBED,· made and entered into t~s the 3rd day of 

December, 1973, by and between GLWN L. SIMPKINS and~~ B. 

SDIPKDlS, bia wife, parties of the fint part, aad BOB L. 

JIIJ)DLBilOB ud. num COOK, parties of tba secoad part. 

1\ W I '1' R E S S II 'f H 

, . 
. , 

THAT for aad iD conaideratioD of the sum of 'leD Dollars 

($10.00), oaah iD haD4 paid by the parties of the second part 

•I to the parties Of the first put, uQ other good aD4 valuable 
!I 

;I 
!i 
II 

oonaideratioD&, tbe receipt of all of Which is bereb.r ~asly 
ii 
,) ackDowlec!ged by the said parties of tbe first part, tbe aaiCI 
1: 
( 

· parties of the first part 4o hereby bacgain, aell, deed, graat, 
li 

L &D4 CODvey with aovenuta of General tllrnnty of Title unto the 
,; 

:; aaid parties of the second part, that certain tract or parcel of 
,, 
',• 

i! land located, ly1ac.J, aacl being ia IDglea Magisterial Distriat, 

il Pulaski caunty, VirgiDia, an4 being more particularly bounded 

,· and described as followaa 

BBGINNINO at a point located on the ttesterly line of a 
tract of land purChased qr the parties of the second 
part from 'l'horaton Allison, at ala, ~f reaord in the 
Clerk's Office of the Cirauit Court of Pulaski County, 
Virginia, in Deed Book 181, Page 83, said point being 
also loca~ed on the Sou~lr aide of an existing 
roadway extencU.ag from the Sou~berly side of State Route 
692 through the lands DOW owned by Brice Johnson, et ala, 
and conveyed unto him from N. J. Simpkins, et ux, said 
r:oa4 extell4iag ill a Southerly dla-eatioD from the said 
State Route 692. th&-ough the said R. J. Simpkins land 
on to the property owned by the parties of the seaoDd 
pert heretor thence turning and extending in a weaterly 
direction to lana. OWJI84 by the parties of the first 
part1 theaae from said po.t.at of beg:Lftning in a Westerly 
direat.t.oa 1, 040 feet aloag the Southerly sicle of aaic! 
roadwayr theDCe axteft4ing iD a Southerly directioa 1,040 
feetr theace 1D a •ste&-11' 4iractlon 1,040 feet1 thenae in 
• Rortherly airectJ.on 1, 040 feet to the point of 
BBCJDIRDO, supposed to aoat:ain 5 a=ea, an4 'beiDG a 
portion of the laad aoa9eyed \IMo the parties of tbe 
f.t.nt put hereto, by Deed fraa c. c. Abell, et ala, 
of ~cl iD DM4 BookJOS, Page 52, of the Clerk's 
Office of the Clntd.t Court of Palaeld. count7• VUgiDia. 

~~~~-... 



I'OR TBll SAME CONSIDERATION there is further CODV&f&d unto·· 

the parties of the second part hereto, their heirs, aDd assigns, 

the right to use the aforesaid roadway leading from State Route 

692, all of Which is set forth more fully in the aforeaaid Deed 

from c. c. Abell to the parties of the first part, reference to 

which is herewith made as if the same were herein set out in its 

entirety. 

As part of the consideration for this conveya~ the parties 

of the second par~ do hereby further· covenant and agree to• 

construct a roadway extending fram the NOrtherly line of the 

properties owned by the parties of the second part hereto through 

their property and curving in a Westerly directlea.:·to the lands of 

the parties of the first part hereto, said road to be a minimum of 

12 feet in width. 

IT IS UNDERS'l'OOD between the parties hereto that this road 

shall be maintained br the parties of the second part hereto to 

the point where the said parties of the second part have cut a new 

road running in a Southerly direction, and which said poiat is 

located appcoximately 500 feet from the Easterly line of the 

parties of the first part. 

The parties of the second part hereto enter• into this 

conveyance to ahow their expres• consent thereto. and more 

particularly to the requirtment of preparing the roadway. 

ro· HAVE Aim TO HOL]) said tract or parcel of land together 

with all the appurtenances and eaeemeata thereunto beloaging unto 

the said parties of tbe second part, their heirs and assigns 

forever. 
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WI'lUESS the following signatures and seals of the sai4 

parties of the first and second part be~to. 

~~~~~~~--------~--'·~) GLENN L. SIMPKINS 

~~~~~~~--------~--<&~) 
!CARIB B. SDIPKIRS 

~~~~~~~------------(8~) 
BOB L • MIDDLJ:'roN 

~~~~------------~-----(SEAL) 
I'RBD COOJC 

STATB 01' VIRGINIA 

COUR'IY OF PULASKI, to-vita 
I, ___________________________ , a Rotary Pu~ic in and for 

the County and State aforesaid, do herebr certify that GLENN L. 

SlMPKIRS and MARIB a. SIMPKINS, his wife, whose names are sigaed 

to the foregoing Dee4 bearing 48te oa the 3rd day of December, 
\! 
1. 1913, this &ly personally appeared before me in my county and 
:, 

·; State aforeaa14 anc! ·aclcnowledgGd the same. 
il 

I 
•[ 

H li 
;l 
i! 

Given under my hand this ___ ....,day of __________ .. 

My commission e~ires ____________________________________ • 

llotary PUblic 
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VIRGINIA, IN THE CIRCUIT COURT OF PULASKI COUNTY1 

BR.ICE J'OHNSTON, JR. ET AL ) 
) 
) 

APPELLEES EXHIBIT ~S~A 

v. ) 
) 
) 

R.OBER T MIDDLETON ET ALS ) 

MotlOA For BUl 
Of Particular• 

TO THE HONORABLE R. WILLIAM ARTHUR, J'UDQE OF SAID COUJlT: 

Come• aow the comptalllanta by cowaael aDd reapectfully mona 

the Court that the reapondeDta be required to provide the particular• of 

their alleged defen•••• to-wlta The apeclflc deeda aad deed refereacea upon 

which they rely lD coateadillg they acquired ea•emeata aDd rlghta of way OYer 

Ianda owned by the complabaalltaa aDd ill addltloa tbe reto, the de taU a by 

which they all•1• to have acqulre4 a rl1ht of way by uaaa•• 

Craft • McGhee, p. q. 
Attorney• at Law 
P. O. Box Z40 

BR.ICE JOHNSTON, J'll. ET AL 

By-------------------------------------01 Cowaael 

Chrlatlaa•bur1, Vlratala 24073 

CERTIFICATE 

I, , do hereby certify 
that a copy of the fore1olD1 motlOD waa tble day delivered lD pereOD to A. 
Dow Owen•, attorney for the reepoadeata. 

Dateda December 11, 1973. 



VIR.GINIA, IN THE CIR.CUIT COURT 01' PULASKI COUNTYz 

BJUCE JOHNSTON, JR.. ET AL ) 
) APP~LLF.RS ~XHIBIT #5-B 
) 

v. ) ORDER. 
) 
) 

ROBER. T MIDDLETON ET ALS ) 

Thie cauae came this day to be heard on complainants' motion 

for bUl of particulara. 

Upon ccmalderation of all of which, it ia ADJUDGED, ORDERED 

and DECREED that the reeppDdente provide a bUl of particulars setting forth 

the specific deeds and where recorded by which they acquired rights of way 

or easements over the Iande deecrlbed ill said bUl of complaint as owned by 

the complalDante; and the details by which they allege to have acquired any 

righta by usage. 

I ask for this Order. 

Couaael for Complalaanta 

Enter thle Order on thle the 1
/ day 

, 19731 

J'udge 
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