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VIRGINIA, IN THE CIRCUIT COURT OF PULASKI COUNTY:

BRICE JOHNSTON, JR., et als,

Ve BILL OF COMPLAINT

N s’ e N e Nt ' e a?

ROBERT MIDDLETON, et als,
TO THE HONORABLE WM. R. ARTHUR. JUDGE OF SAID COURT:

Your complainants would respectfully show unto

this honorable Court as follows, to-wit:
I

Your complainants are the owners of reai estate
consisting of six (6) tracts of land, which real estate
is as follows:

(a) A certain parcel or tract of land containing
ninety-eight (98) acres, more cr less, situated in
Pulaski County, Virginia,. one (l) mile south of Mex
Creek in Fulaski County, Viréinia, known as the
"Irish Cabin Land", which was conveyed to Brice C.
Johnson, Jr. and M. Teresa Stafford Johnston by
Noah J. Simpkins and Dora V. Hylton Simpkins by
General Warranty deed dated August 22, 1964, which
deed is recorded in the Clerk's Office of the
Circuit Court of Pulaski County, Virginia, in Deed
Book 219, Page 582.



(b) A certain group of tracts or.petcels of land
containing in the aggregate socme one hundred forty
(140) acres, more or less, situated north and south
of S8tate Route 692 in Pulaski County, Virginia, which
was conveyed to Brice C. Johneton, Jr. and M. Teresa
Stafford Johnston by Myrtle T. White by General
Warranty deed dated December 1, 1967, which deed is
recorded in said Clerk's Office in Deed Book 243,
Page 335.

(c) A certain tract or parcel of land containing
eight (8) acres, more or less, situated south of State
Route 692 in Pulaski County, Virginia, which was
conveyed to the said Brice C. Johnston, Jr. and M.
Teresa Stafférd Johnston by Harless Thurman Lawson
and Helen Henley L&wspn by General Warranty deed
dated April 18, 1969, which deed i1s recorded in said
Clerk's Office in Deed Book 253, Page 586.

All of which resl estate is located in the
Hiwassee Magisterial District of Pulaski County,
Virginia, and copies of the aforementioned deeds
are attached hereto as Complainants' Exhibits A, B
and C, to vhich exbibits reference is hereby made
for a more particular description of the lands

therein conveyed.
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11,

Your complainants wouldlfurther show unto the
Court that the respondents, Robert Middleton and
Fred Cook, in December, 1972, were the owners of a
tract of land adjacent to the aforesaid lands of
your complainants; and,

I11

Your complainants would show unto the Court
that on or about the latter part of December, 1972,
your complainants were informed that respondents
Robert Middleton and Fred Cook had allegedly.
employed respondents Harry Strickler and Horace
Strickler, T/A Strickler Brothers, to construct a
road in, over and through the aforesaid lands of
your complainants for the purpose of establishing
a road or way of egress and egress over the lands
of your complainants to the lénds of said
respondents, Robert Middleton and Fred Cook:;
wvhereupon your complainants placed all the said
respondents an notice that the said respondents
had no right, title, easement, right of way or
any interest in said lands to cause to be done

such trespatory construction and placed said

3



respondents on notice that irreparable harm was being
inflicted upon your complainants' lands by such
trespatory construction; and,

Iv.

That not withstanding your complainants placing

"Posted" signs and having placed respondents, Robert
Middleton, Fred Cook and Horace Strickler and Harry
8trickler, T/A 8trickler Brbthers, on notice of their
wrongs and injury to your complainants' property and
your complainants having performed other acts
inconsistent with and in complete denial of
respondents' rights to so trespass, the respondents
did, nevertheless, without right, title, easement,
right of wny-or interest therein, continue to and
repeatedly trespass, damage and irreparably hamm
your complainants free-hold interest in their said
lands; and, in spite of having been notified to cease
and desist their trespatory activities, your
respondents repeatedly and continuocusly trespassed
in, over und through your complainants' lands in
complete derogation of your complainants' rights

as freeholders; and,
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Your complainants would show that respondents
Robert Middleton and Fred Cook informed your
complainants that the said Robert Middleton and
Fred Cook were possessed of a right of way across
your complainants land and that they, the said
respondents, would show proof of this right of way
to your complsinants. However, as of the date of
the institution of this suit, the said respondents
have failed to produce any evidence of their alleged
right of way; and,

vI.

That as a direct result, your complainants have
suffered and continue to suffer repeated trespass by
the respondents and/or their agents, invitees, servants
and licensees, as well as loss of plant life, trees
and disruption of the aesthetic value of their lands
in that the excavation by respondents, Horace
Strickler and Harry Strickler, T/A Strickler Brothers,
has scarred the said lands of your complainants, and
that the respondents have refused to desist from their
tespatory acts, damages and wrongful conversion and

use of your complainants' real estate.
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WHEREFORE, your complainants praf that an injunction
be issued against the respondents from further treaepatory
acts and use of your complainantg' property; that all
the proper orders and decrees be entered that will
enjoin them from further damage and injury to your
complainants frechold interest in saild real estate;
and that an issue out of chancery be ordered and ;
decreed to fix and determine the damages and injuries
which your complainants have suastained as herein
alleged, and that said issue out of chancery fix and
ascertain a sum of money as punitive and exemplary
damages not to exceed the sum of Fifty Thousand
($50,000.00) Dollars for the willful and wanton
disregard of your complainants' rights as freeholders:
said issue to fix and determine a sum of money not
to exceed Fifty Thousand ($50,000,00) Dollars as
damages and to return said lands of your complainants
to its pristine condition.

And in duty bound, your complainants will ever
pray, etCeaeae

BRICE C. JOHNSTOM, JR.
M. TERESA STAFFORD JOHNSTON

By__8/ William R, L. Craft, Jx.
a/ William R. L. Craft, Jr.
Craft & McGhee, p.q.

Attorneys at Law
Christiansburg, Virginia



VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY:
BRICE JOHNSTON, JR., et als, )

)

)

)
v. ) ANSWER

)

)

)

)

ROBERT MIDDLETON, et als

TO: THE HONORABLE R. WILLIAM ARTHUR, JUDGE OF SAID
COURT

Comes now, Robert Middleton and Fred Cook, by
Counsel, and for Answer to & Bill of Complaint filed
against them, answers and says:

I.

That they neither admit or deny the allegations
contained in Paragraph I and calls for strict proof
of the same.

IX.

That they deny the allegations contained in
Paragraphs III, IV, V, VI, and deny that they have
in any manner damaged the property of the
Complainants.

III.

Your respondents allege that they have,either
by deed or by usage, a right of way and easement
over the lands of the complainants to reach the

lands owned by the respondents.
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WHEREFORE, your respbndents pray that the relief
sought by the Complainants be denied, or, that this
Court will appoint a Commissioner to determine the
regpective rights of the parties hereto.

Respectfully submitted,
ROBERT MIDDLETON

and

FRED COOK

By___ &/ A. Dow Owens
Of Counsel

8/ A. Dow Owens

A. Dow Owens

Attorney at Law

33-3rd Street

Pulaski, Virginia

Counsel for Robert Middleton
and Fred Cook

I, A. Dow Owens, do hereby certify that on this

the day of June, 1973, I mailed a true copy of

the foregoing Answer to Mr. William R. L. Craft, Jr.,
Craft & McGhee, Attorneys at Law, Christiansburg,

Virginia.

A. Dow Owens



VIRGINIA, IN TH® CIRCUIT COURT OF PULASKI COUNTY:
BRICE JOHNSTON, JR., ET AL )
)
)
)
V. ) DECRETE
)
)
ROBERT MIDDLETON, ET ALS )

This cause came again this day to be heard on
the bill of complaint; the answer and responsive
pleadings; and the orders and decrées heretofore
entered herein; and was argued by counsel.

Upon consideration of all of which, it is
ADJUDGED, ORDERED and DECREED that this cause be,
and it hereby is, referred to EUGENE L. NUCKOLS,

a Commissioner in Chancery, who is hereby appointed
for the purpose, who is hereby directed to make,
state and report to this Court an account showing
as follows: .

l. The interest in real estate owned by the
complainants and reapondenté as alleged in said

bill of complaint and responsive pleadings.

-9
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2. What easements and rights of way exist in
favor of the respondents in, over and across the
lands of the complainants:; and the source thereof.

3. What, if any, trespass or road construction
was made in, over and across the said lands of the
complainants by the respondents..

4. Any other matters decreed pertinent to this
cause.

And said commissioner is directed to report to

this Court his action taken pursuant to this decyee.

We ask for this Decree,

8/ We R, L. Craft, Jr.
Counsel for Complainants

8/ A. Dow Osiens

Counsel for Respondents

Enter this Decree on this
the llth day of December,
1973.

William hu
Judge

-10-



VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY:

BRICE JOHNSTON, JR.
AND .
M. TERESA S. JOHNSTON, his wife

Ve COMMISSIONER'S

H EARING
ROBERT MIDDLETON
King, North Carolina
AND

FRED COOK
King, North Carolina

0% 00 69 SO 80 00 09 2 C¢ S0 ¢0 64 sa O 5 o

AND

HORACE STRICKLER s
HARRY STRICKLER

T/A STRICKLER BROTHERS
Fancy Gap, Virginia

In execution of a decree of reference entered in the above styled
matter on the 11th day of December, 1973, :he following deposition was
taken before Eugene L. Nuckols, Special Commissioner, at the law offices
of Crowell, Nuckols & Koch, West Court Square, Pulaski, Virginia,

commencing at 10:00 o‘clock A.M. on the 31st day of January, 1974.

PRESENT: EUGENE L. NUCKOLS, Special Commissioner

BRICE JOHNSTON, JR., in person and by his
attorney,

HENRY A, WHITEHURST

A, DOW OWENS, counselfor

Robert M-ddleton, Fred Cook &Horace
Strickler and Harmry Strickler, T/A Strickler
Brothers

DORA VIVIAN SIMPKINS , witness s i




(Tr.72)

duly sworn, deposes as follows:

BY MR, WHITEHURST:

on Monday.

DORA VIVIAN SIMPKINS, a witness of lawful age, after first being

Q. What is your full name, ma‘am?

A. Dora Vivian Simpkins.

Q. Where do ydu reside?

A. Hiwagsgee,

Q. That is in Pulagki County, \irginia?
A. It certainly is.

Q. Are you married?

A. A widow.

Q. What was your husband's name?

A. Noah Simpkina. He usually signed his initials "N.J.” or “Noah J.['
Q. When did he pass away, Mrs. Simpkins?

A. Nine years ago in August.

Q. Did you and your husband own the property where you now live?

A. Well, we sold it - the deed was made on Saturday before he died

Q. To whom did you sell your property?
A. Mr. Johnston.

Q. Are you still living on the property?
A. Iam living on the property.

Q. Do you know Glenn Simpkins?

A. Iguess I1do. I hae heard of him .

12



Q. How long have you known him?

ii | A. Well, about sixty-two years.

‘l Q. Did you and your husband ever sell fand to Mr. Simpkins
“ directly?

i A. To Glenn Simpkins?

A. Yes, ma'am.

(Txr.3) A. No, not to him,
Q. Did you and your husband ever sell land to a Mr. C. C. Abell?
A. We sold sixty-two acres to C. C. Abell.
Q. Do you know of your own knowledge whether Mr, Abell ever sold
any land to Glenn Simpkins?
i A. Yes, I think he did. To the best of my knowledge he did.
Q. Would that be the sixty-two acres you sold to Mr. Abell?
A. The sixty-two acres, yes.
Q. How long ago did you sell that land to Mr, Abell?
A. Well, I just can't remember the exact date but I imagine about
fourteen ysars ago.
MR. OWENS: You can refer to the deed dates.
,f MR. WHITEHURST: I don't have the deeds up here.

MR. NUCKOLS: 1952,

MR. OWENS: Here are copies of the deeds if you want them.

i BY MR, WHITEHURST:
Q. In this land that you sold to Mr. Abell, Mrs. Simpking, did you

and your husband give him a right to cross your property?

13




(Tr.4)

A. Yes, over an old road—
Q. Where was the location of that route that you allowed him to use?
" A. Well, from where I live, it was below the house; I gues" you
would say starting on the north side and running west to his property.
MR. OWENS: Below where you are now living?
A. Yeah, running west to his property.
BY MR, WHITEHURST:
Q. What was the natwe of that r;éht to cross your property that you
all gave him?
A. The best I remember, of course, I am not—I think he was just to
have the use of the road, is all I can remember.
3
Q. Did you give him permission to change or alter the route in any
way?
A. No, I don't think so. I am by that like I was by dates I am not
positive, Just to the best of my remembrance.
Q. With reference to your dwelling-it was behind or in front of
your dwelling?
A, Well, it's—
Q. Generally speaking—
A. Start in at front and go in behind,
Q. Iam going to hand‘you a photograph, Mrs. Simpkina. Iwill
ask you to identify it for Mr. Nuckols and tell him when it was made and who
was there when it was made?

A. This was made this morning. That is the road down<-it's so

Y14




(Tr.5)

dark in that hollow. Me and Mr. Johnson was down there, it's foggy in that
hollow.

Q. What is that a picture ;:f for the commissioner?

A. That is the old bridge place. The bridgevhas fell in, the road
that Glenn was supposed to travel, that we give Abell. The bridge has fell
in.

Q. Iwould like to enter that as complainants’ Exhibit 1, {f I might,
I am going to hand you: some other photographs. Would you identify them
please, ma'am, for the commisgioner, Mr. Nuckols?

A. These are all the bridge place, there in the hollow,

Q. I am sorry the photographs are darfc, that was the best we could
do this morning.

MR, NUCKOILS: Do you want to mark them number 1 and so forth—

MR. WHITEHURST: We can all mark them as number 1 if you want

to.

MRS. SIMPKINS: Now these strips, looks like strips right here,
that is bushes standing on the bank where the old bridge—

MR. WHITEHURST: I would like to enter all those as complainants'
exhibit number 1.

BY MR, WHITEHURST:

Q. Now, you say these are the photos of the old trail Mr. Abell

used?

A. Yes, that was his old road.

l




(Tr.6)

Q. Do you know Mr, Middleton and Mr, Cook?

A, Imet them,

Q. Have you ever talked with either of them?

A. Ihave talked to Mr. Middleton several times.

Q. Are you familiar with the area they have graded out?

A. [swe am.

Q. Did you talk to them with regard to the area they graded?

A. Well, I talked to them beforg they graded it.

Q. What was the nature of that conversation?

A. Well, when he went in there to buy, I told htm that there was
no right of way there. I was going to tell him before he bought the land if
he was planning on buying the land there was no road through there, never
had been no legal right of way, people just walked over it but there's no
legal right of way. He said he wasn't worried about roads or right of ways:if
he got the land he would get a road. He would get out some way.

Q. Now, Mrs. Simpkins, you ha-e testified that the old road
Mr. Abell used gensrally went to the north and west or behind your residence,
is that correct?

A. Yes.

Q. In what direction and what general line did the grading that he did
where was it?

5
A. Well, it started~I guess you would call it out front and went

southeast and went on south, that would be —

Q. Would you say almost opposite of the old route?

|,




A. Almost opposite ofthe other road .

Q. When you mentioned this fact that there was no right of way
what was their response to you again? |

A. He said he didn't worry about roads and right of ways. If he
got the land he would get a road and he would get out.

Q. Before they began grading, Mrs. Simpkins, did an old road
exist through there?

A. An old logging road existed theré and people used it to walk over
and go hunting and Allisons had used it to get in and out but never any
rights.

Q. Was there ever an agreement in writing between you, your
husband and Mr. Allison regarding that old logging road?

A. No, there wasn't.

Q. Now, was there a verbal agreement between your husband and
Mr. Allison?

A. Well the way they did it. Mr, Allison had a plece of road we
wanted to use. Well, we let Mr. Allison use our road for us to use his road.
And it was just, you use my road, I will use yours. That's the way they—

Q. It was never in writing?

A. Never any money or anythmé in it,

Q. Did your husband allow Mr. Allison to make any changes in this
old logging road?

A. No.

Q. How long ago was that old road used, the logging foad?




(Tr.7

A. How long since who quit - using it, you mean the Allisons?

Q. Yes, ma‘am. '

A. Well, I just don't know. They got the timber out and quit-
probably fifteen or sixteen yoars. My dates — I am like I was a while
ago, I just couldn't say.

Q. Now, back to the route used by Mr. Abell. How long since it
was last used?

A. Well, I guesas about twelve or thirteen years.

Q. Has Glenn Simpkins ever attempted to use it?

A. No, 10 my knowledge he has never been ovér it.

Q. Is it poasible to drive over the old route by car?

- MR, OWENS: Which old route?

MR. WHITEHURST:; The old route that Mr. Abell used.

MRS. SIMPKINS: No, you can't drive over it with a car; there is a
hole where the bridge fell in; a tank couldn't get over it,

BY MR, WHITEHURST:

Q. Did Mr. Cook or M:, Middleton or anyone acting for them ever
purchase a right of way from you before you sold your land to Mr. Johnston?

A. No, I never saw them, didn't know they existed.

Q. How long have you boomblsiavén 8 property, offland on?

A. Well, I have been on and o:f this property for sixty-two years,
there most of the tims,

Q. Did you ever allow Mr. Abell to alter or change the route he
uged?

. 18




(Tr.8)

A. No, hs never dd even sﬁggest such a thing.
Q. Has the grading that has occurred, has it damaged you in any
way?

A. Well, it damaged my water.,

MR, OWENS: Yoﬁr water ?

A. Water. I have this good spriné but i's way up in the mountain
and I only get drinking water from there. I have water to use for every thing
else right there‘below the house but it run. mud to my water. It was thick
with mud from the grading.

BY MR, WHITEHURST:

Q. To the best of your knowledge are there any other rights of way
of any kind to your property other than this old logging road and the one that
you all gave Mr. Abell?

A. To my knowledge there is no road only the one we gave Abell.

Q. Thank you., Answer any questions Mr., Owens might have or
the commissioner, Mr. N.uckols, might have.

BY MR, OWENS:
Q. Mrs. Simpkins, you say you do know Glenn Simpkins?

A. Youdo, too, if you think back; you tangled with him ten years

Q. Idon't remember tangling with him. I guess I have so many
people tangiing with me, why it just sort of rolls off. Did he not live over

in this area, or hig dad, many years ago?
19




(Tr. 9)'.i

A. He was raised right there where l'uvo.

Q. In the same hoﬁse?

A. At the aame place. He was raised thers. By his grandfather,
Q. And he moved away, lived away from hefa for a long time?

A. 8ince he was about thirteen I think when he left up there.

Q. Was he relatéd in any way to your husband?

A. He wa§ his nephew.

Q. He was N,J.'s nephew?

A. Nephew,

Q. I1st me show you an aerial photograph here. If you can, fine,
if you can't why tell me because I know sometimes it's difficult to follow. Iup--
A. Ist me get my glagses. I can't see real good any how.

Q. Leat me ask you, first of all, all this land in question was
formerly part of what‘s called the old Tasker Tract, isn't it?

A. No, not all of it.,

Q. Waell, let me ask, the land that you sold to Mr. Johnston, is
it part of it?

A. No, the Glenn land i3,

Q. The Glenn Simpkins?

A. Yes. It's of a different tract.

Q. Waell, did Tasker at ons time own the property that you are now
living on?

A. No,

20




(Tr.10)

Q. Who owned it to begin with? Do you knqw?

A, Well, as far back as I have any record of « it was owned by Bill
Cole. |

Q. Yes, ma‘'am, but before Mr. Cole?

A. That's 3o many years back, I don't know.

Q. Do you know whether or not Tasker conveyed the property to
W.R. Cole, I believe his name is?

A. He might have but it would be so far back I have no record.

Q. Are you familiar with the Taske- map that's of record in the
plat books over here?

A. No, I am not, I know he had an awful lot of land in there but
I don't know where it's at .

Q. Well, there i3 a plat of everything he owned of record in the
clerk's office.

_A. Iknow he owned the land—

T

Q. Well, that will be for us lawyers to look up. Let me call your
attention to this Route §92. Now, you Hve right off that, don't you?

A. Right off it, yeah.

Q. Would you mind marking on here about where you live? You
don't have to be exact. This ts the river. Herels the old paint mine, Here is t
ratlroad track that crosses the bridge.

A. Iam up on thig—

Q. Yes, ma'am, un-hunh, not too far from the end=—

he




(Tr.11)

A. Let's gee, I'm right at the end of state maintenance. I'm right
at ths end. Just right out from the end is the houge.

Q. Now, if you don't abject I am going to make a little X mark,
is that about where you _llve?

A. It's just out a. little bit from the end of the road.

Q. Iam not attempting to put this to scale but this i3 about
where you ltve?

A. Yeagh,

Q. And lot me ask you this. Is north this direction? From your
house you would look back across the road?

A. Yea, looking back that way would be north-

Q. That would be north and the river would e west of you?

A. West of me,

Q. Okay, Now‘, could you point out, draw here as best you can,
the tract of land that you gold to Mr. Johnston. Irealize this is not to scale.

A. Well, f: borders this here—

Q. On 6927

A. Yes.

Q. Is it just gonerally in this aréa?

A. The line went to the road. The road was the line of the land

wo sold him.
10

Q. Now, where {3 Mr., Glenn Simpkins propem; l;: zaﬁérd'io this?
A. It's on the west side of it,
Q. Below it or to the wesgt side and to tho south—

A. West side in behind it.




(Tr.1l

Q. West side directly between this property and the river?

A. And the river, yes—

Q. Does it extend south ot. 1t?

A. No, that's the Middleton property south c;f it.

Q. You say, it's like this? |

A. Yeg—

Q; But now it doesn't come back to th2 road, does it?

A. No, there is a big mountain there.

Q. Right. Somewhat like that, Now, where is the Middleton
property ?

A. Well, it's on the south side,

Q. Of the Glenn Simpkins property?

A. No, it's on the south of the Johnstn property.

Q. All right, Right in this general area, would you say?

A. This would be north. Yes, it would be in that area.

Q. All right. Now, let me ask you this. Does the Glenn Simpkins
property touch the westerly line of the Middleton or the old Allison property?

A. Por a small distance, just a very short ways in there. It
comes up to a corner stone.

Q. Now, let me call your atte}.ttcn to this map. If this is not
correct, why you tell me. Thia ig Route 692, the public road, and your
home is in here. This is the property you sold to Mr. Brice Johnston?

A. Brice Johnston.

Q. Right. This is the old Allison property, the property now ownad

by Middleton and Cook. And is this the property owned by Glenp Simpkins
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which puts it - and north being this way -
A. Yeah, I guess. There would be the Dickerson boundary.

11

A. Un-hunh, that's W, W, Dickerson, isn't it?

A. Yes, W. W. Dickeraon. Well, his helrs now.

Q. Right,

A. Yes, it would run, there i3 supposed to be a corner stake right
there. Yes, that would be it,

Q. Okay. Now, calling your attention to this road that i3 shown
on here. Is that generally the road that is there now and that Mr. Abell used
to get to this land? |

MR. JOHNSON: Could you rephrase that question? Perhaps, identify
which road you are speaking about now.

NIR, OWEHS:A Well, I will let you rephrase it but lot me say in
regard to this map we have identified, is this gensrally the road that Mr.
Abell used to get back to this property you all .sold him, or was it a different
location. Iam not trying to, you know, misdraw it or misdirect you at all,

A. Well, it starts {n not far from the state road out there between

the state road and my houge—

Q. Yes, ma‘am—

A. R goes down west—

Q. Okay.

A. FProm there it crosses a hill over to his propesty.

Q. Well, let me ask you this. If you don't think this is the correct
location of it—now, this is north, you know, looking back across the road,

¥ 24
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Here is the river. Here is the state road.
MR, NUCKOLS: This i{s the west side here.

'~ MR, OWENS: Un-hunh, this ﬁould be wth: this would be south;
this would be east; this would be north. Would you in any way care to draw
on here the way you feel that it did go?

A. Let'g gee, Lat's turn it around here,
Q. Okay.

32

A. 1never was no good at directions and maps.

Q. Here {s the paint plant down hare-

A. The paint plant down here—

Q. Yes, ma'am. Here is the Dickerson property and the railroad
goes across—

A. Lat's gee. This is the state road—

Q. Yes, ma‘am—

A, That is the road=—

Q. Un~hunh, going into your home—~

A, Out to my home. -

MR, NUCKOLS: Is this 692 or is this 6927

MR, OWENS: No, this is 692,

WITNESS: This s 692.

MR. OWENS: Un-hunh. state road.

MR. NUCKOIS: And her house—

WITNESS: Is out that road there—

MR, OWENS: Let's show your house being right here.

r
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h
A

WITNESS: Right there.

MR, OWENS: Yes, ma‘am.

,wnm: Well, it twns out somewhere between there and goes-
well, now that ia not drawed running the right direction-

MR, OWENS: Okay, you put it the way you feel it i3~

WITNESS: It's not the right direction-

MR, OWENSB: Okay, right, all rlqht..

WITNESS: Now, wait., Let's see. It would start cut over here
somewhere as it goes down—Let's see, still yet it don‘t look right,

MR, OWENS: You just ignore that and dmw it the way you think
it ought to be.

13

DISCUSSION OFPF RECORD.

MR, NUCKOLS: Then the road comes here—

WITNESS: Yeah, something like that —

MR, NUCKOLS: All the way over to the property you sold to Abell?

WITNESS: Yeah, something like that now, That road don't go the
right direstion. ’

MR, OWENS: All right, That's suitable with me. If you think that
is as close as you can get to it. |

WITNESS: Well, that's about—

MR, OWENB: Just gemerally ltke that. Gens, you want to mark that
a little planer.

MR, NUCKOLS: Yeah.

WITNESS: It wouldn't go that way, that would go through the Allison
.
. 26
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property.

MR, OWENS: Okay-

WITNESS: Which it don"t do~

MR, NUCKOLS: Allright, I am going to put éircles on the road that
you drew.,

WITNESS: Something like that, It goes down and then ft turn right-
sort of turns west, goes up over a hill,

MR, NUCKOILS: Let me draw your line a little bit deeper, okay?
I'm just going to trace right over your line.

WITNESS: Right down there is where that broi:e down bridge is
‘and then you turn up and go up a hill.

MR, OWENS: Doses it come back near this corner marker that you
spoke of ?

WITNESS: No, it goes to his property down in a deep hollow; it
goes up over the hill, down in a deep hollow, and there is corner marks on
top of a mountain.

14

MR, OWENS: May I mark this as Simpkins Road? We will call it—

MR, NUCKOLS: Abell—

WITNESS: R was called the ﬁack Jarrells road, was what every
body referred to it because he dug it out.

MR. NUCKOLS: But it's the road that Mr. Abell had and used?

WITNESS;: Yeah, it's the Abell Road.

MR. OWENS: Called the?vhat road?

WITNESS: I believe it's called the Mack Jarrells road in the deed,
2L
o yrd
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isn't 1t?

MR, OWENS: I don't know.

WITNESS: I think it is. -

BY MR, OWENS: Now, let me call your attention to this road that
you refer to that I already had on here that you referred to as the Allison
Road. 1s this generally the way that Allison got in to their property?

A. That's not exactly it.

Q. Waell, change it as you would-;

A. That don't look right either—

Q. Okay, wsll, just change it as you will.

A. Now, let's see; thege out here, these roads lead right together—

Q- All right—

A. One goes off on one side and one on the other—

Q. The Abell road goas off on one side ard the Allison
on the other?

A. The Abell road goes off on one side and the Allison on the
other. They go on up around up to Mr, Johnston's place and goes on to the—

Q. Well, it doean't make that muych difference what happens to it
after it gots on their property— |

A. Wetl, it goes right an up—that goes pretty good—but goes on
then. But this up here, now, that don't run that way.

18
Q. O.K. Well, it doggn't make any difference how it runs when ft

gets on thelr property but waa ld you identify this as substantially the way it
runs?

A. That's substantially the way it runs from there, 2




Q. May I mark that as the Alnson road?
A. Yeah, I guess you can—
Q. If the commigsioner~
MR. NUCKO1S: Okay.
MR. WHITEHURST: Merely for identification, I suppose?
MR, OWENS: Oh . yeah. Right. Sure.
MR, NUCKOLS: Yeah, because these things are not to scals.
MR. OWENS: (Back to witness) |
Q. Now, you made the statement that Mr. Allison had a part of the
road that you all wanted to use and you had a part of the road that he wanted
to use. Could you show where his part of the road—
A. Now, that would be something around up—after you went on
the property here —we had planned before we sold that to Glenn, you see—
Q. Yes, ma'am.,
A. We went around there—
Q. Before you gold to Abell?
A. Abell, I mean.
Q. Right, un-hunh—
A. And we went around this bend up in there, and then went out
to the land out there, and we used the land that was back on this side, too,
you see, that road give us access to the timber and stuff—
Q. Isee—

A. And we just used each others’ roads.

16
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' Q. To get to the property that Glenn Simpkins now owns and that

C. C. Absll did own , you went over the Allison property?

-A. We went over the me. wo went both wayas.

Q. Yos, you could go beth ways. |

A. Could go both ways but the Allisen road was the bast.

Q. But in consideration of your Istting Allison uge this road to
get to his, he let you use—

A. 1st us use theirg~

Q. To get to yows—

A. Yeah—

Q. To the rest of yours. Okay.

A. There never was anything, only, just you use my road and I'll
use yours between us,

Q. Now, lot me ask, are you familiar with a road called the
Mtlier Baby road?

A. That is now the state road.

Q. 6927

A. Yes.

Q. Is that what it was? Okay.

A. Mmumaswwawaawmwwubymd.

Q. That was what was known as the Miller Baby road. Now, !
call your attention to a desd of eixty-ons and ons-half acres from Stephen
P.M. Tasker to N.]. Stmpkins, That was your husband?

A, Yes.




(Tr.18)

Q. This was in 1915; and is this sixty-one aﬁd one~half acres the
same tract that you sold to Abell and that he sold to Gienn?

A. The sams tract he sold to Glenn.

17

Q. This reference to the Miller Baby roac 1s lh?l’eté:-;.b; ¢O what

is now Route 6927 ’

A. Route 692. That's right.

Q. Okay. Now, one cther question. If we could look back at this
state map or this aerial view one more time. And here is Route 692 coming
up here. And here is your home, you know, jﬁst roughly. Do you know
where Breeden’s Branch is?

A, Yes, Breeden's - Let's see. Breeden's Branch—

Q. Now, here is the railroad trestle—

A. That's the branch between my house and Myrtle's, ain't it?

MR, JOHNSTON: That is what is called Spencer's Branch.

A. Yeah, that i Spencer's Branch.

BY MR, OWENS:

Q. Well, again—

A. No, I just don't~—

Q. Breeden's Branch is gshown on the old Tasker maps—

A. Idon't recall where the Breeden's Branch is. That's the
Spencer's Branch that runs I think between my house and—

A, Well—

A. I just don't recall—




(Tr.19

=

Q. Could you show us on here where you think the Spencer~what
you é.u the Spencer Branch 1s? It may be ihat tt has changed names.
| A, Well, it runs right alo;ng.wﬂh the road--below the road.
Q. Lst's refer back to this yollow sheet that fas the roads shown

on it that we ha.e identified. Can you show me on thia‘ what you refer to as
Spencer Branch runs?

A. Let's ses~

Q. Again, here i3 your home—

18 _
A. Yeah, I know and the road~
Q. Yos, ma‘am-

A. That's the road that goes out to my house. This is the main

road.
Q. This ia the main road. Here is the old Painter place.
A. Well, the branch is right along there, almost to the road. It—
Q. Which way does it run, parallel with the road, or comes out of
the mountaing?

A. Comes out of the mountains.

Q. This thin, wiggly line will be refesred to as the Spencer Branch.

A. Branch. Yeah,that used to be the Bogle 1tne. We had to go to
Alltsonia. Everybody else went other direction.

Q. Now, Mr. Allisen, it wagn't W.D., Thornton's dad, what was

his name?

A. Wall, I never did know his name. He was always called "H.B.".
€ 7 32
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Qo Okay"'
A. But I don't know what his name was.

Q. After they logged the timber out of there, you say they did not

use it any more?

A. Well, they farmed up in there. After the timber was cut off thoy

cleared up quite a bit of the land and they farmed it.
Q. And did they keep using the same road—
A. The same road, yeah—
Q. This old log road we called it,
A. The old log raad; they used it to take their.stuff out,
Q. And you all continued using the road to get into—

A. Using their road—

Q. And you say you never did have a writton agreement about it?

19

A.It was nothing to my knowledge anything about it, only, just

you use my road, I will use yours.

Q. They never gave you—or blocked off was it?
A. No.

Q. Always been open for their use?

A. Their use,

Q. Mr. Commissioner, I would like to file these as respondents’

or defendants’ Exhibits A and B {f I may.

MR, NUCKOI1S8: I am marking them D1 and D2.
MR, OWENS: Okay.
33
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‘ WITNESS: Now, m.mw&sn'tﬂwﬁmﬂntﬂmtletﬂanm
the road. It had boen done by them before we bonglu it.
MR. OWENS: Wasthat Mr. Cole?
WITNESS: No, that was Les S. Simpkins.
Q. Oh, right. Right,
WITNESS: My husband's father. He was the first to let them chop
the road out. He had—
MR, WHITEHURST: Mr. L.S. Simpking-~
WITNESS: L.8. Simpking~
MR. OWENS: He lst them cut it out and you bought it it was already—
WITNESS: Already there, already chopped cut and there was nothing
said about any road reserved or ncthing. I was just—well, my husband
at that timo cwned al the land but just his daddy's part in it.
BY MR, WHITEHURST:
| Q. Mrs. Stmpkins, hero is State Route 692 as it comes on up the

Mmtbem. Does this appear to be youiturn in to your house rigit there
where state mlntonan_m ends ?

20
MR. OWENS: Well, now, I don't know whare state mal:asnence ends
MR, WHITEHURST: It's right there to the entrance to this little road.

WITNESS: Well, I guess it is. That's the only turn off there is off
it.

BY MR. WHITEHURST:
Q. You turn right and you come down about how far to your house?
34




A. Not very far. Ii the woods wasritthers you could see the house.

Q. Now, I gather this is one of these branches we have been talking
about drawn on here. Is this Spencer’s Branch right h&a?

A. That runs right along tha road—

Q. dkay.

A. 1don't know where it crosses the road there. Oh, yes. That's
the other fcyk ‘road. 'ms is the one that comes - must be -

Cf. Is that what you called Spencer's .Branch a moment ago?

“A. Must be.
Q. In relation to Spencer's Branch~
- A, But it should be closer to th= road seems like than that,

Q. This is a pretty big scale. This is scaled I guess four hundred
feot'fi‘; an inch or something. All right. Would you take this pen. I have
dra}b!m something here, just approximate where your house is; again, this is noi
t;;écale. would you take the pen::il and show how the road that you allowed
Mrl‘. Absll to use, how it generally follows away from the houée in relation to
this branch you were speaking of 8 moment ago?

A. Well, lst's gea. Now this branch — let me look here a minute—

Q. Inrelation to this branch, would you try to show the
Commissioner and Mr, Owens how you remember the Abell road to run?

A. Well, it ?tarts out here—

Q. We are using this as your house~-

21 .
MR. NUCKOLS: You might show her where the Abell land is.

Q. The Abell land would be off here to the north,




|

A. The house is too close to the branch there—
Q. You can move it on back if you want to some~-

A. It would turn off, out gomething like that, and go on I would

Q. In other words, your house would be out here further?
A, Yeah, the house would be a little further—
Q. Does the Aball road generally follow the Spencer Branch for a

distance?
A. No.

Q. Does the bridge—
A. It goes down a little — starts out not too far from the branch
but then it goes on and crosses the branch going down to my house, down to

where that bridge has fell in. There is another branch comes in it, there i3

" a lot of branches, forks and prongs to that—

Q. 8o, generally it goes in this direction, to your loft?

A. Yes, it goes down that way and then goes on up the hill.

Q. Generally speaking from your house and this Abell road which
direction generally did the old logging trail go?

A. Which, the Allison rocad or the —

Q. That's correct, the one you allowed Mr. Allisan to use.

A. It tuna off right even with that one and goes, I guess, it would
be southeast at first and then running on south.

Q. Generally to your right then as opposed to the Abell road going
to your left?

A. Yeah. They all go off almost in the same direction, only one

goes one way and one the other, they take off—
s M
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——

MR. OWENS: Are you filing this as an exhibit?

MR. WHITEHURST: I think I will for his benefit; it will help him
in making his findings because this is a compucated subject. I will onter
that if it 18 all right with the commissioner as complainants® exhibit number 2.
Mrs. Simpkins in the years that Mr. Allison and those people were bringing
logs out of there was it your intent or your husband's intent to give Mr.
Allison—

MR, OWENS: If the court, please; I will object to any ;;uestlon of
intent. She has testified that by usage it was there by her husband's father's
consent and as to what his intent was I will object to her expressing it.

MRS . SIMPKINS: Waell, I heard the whole deal. I was present when
it all happened.

MR. NUCKOIS: 1et me hear what it 13—

MR, OWENS: Sure, oh, yeah, right—

MR. NUCKOLS: I will have to decide whether—what they verbally
said and what they did has any effect—

MR, OWENS: I just wanted it in for the record.

BY MR, WHITEHURST:

Q. Go ahead and tell Mr. Nuckols what you were getting ready to
say—

A. Which~—

Q. What went on, what you heard, what you'll's intent was to
this road that Mr. Allison was using.

A. What my father-in-law's agreement was with him?
Q. Yes.
37
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MR, OWENS: That's L.S.

A. L.8. Well, thay come there, Mr. Allison and Mr. Calfee. I
was then, x.quoss. about thirteen years old, working there, come there

23
and they stood there in the kitchen door and talked it over, and then he
come in the house and talked it over to the old lady and asked her about
what to do about it. They wanted to buy a road through it. He said he
wouldn't sell a road to anybody through him but he did need a road around
there and he would agree for them to just chop out a road.
BY MR. WHITEHURST:

Q. When you say “chop out®, what do you mean?

A. Just chop the brush out, not do any digging, any gt;dlnq,
that was the—they wasn't to do anything~>they said they would cut the
fibers and roots and cause it to wash but if they could haul by just chopping
off the brush they could haul some of the timber out from up there. They
dtfin‘t own the land then. They just bought the timber.

MR, OWENS: The Allisons.

7 A. The Allisons had bought the timber. The land belonged to Forney
Mining Company and it was agrcéd they was to chop the road out and haul,
which they did. Hauled with mules.

MR. WHITEHURST: Was that the common means of transpofation
back in those days?

A. Back in thosg days, mules and horges, 8 very few trucks. Well,

I never did see the money but Mr. Simpkins sald they paid him some for going

over it,

38
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BY MR. OWENS:

Q. Referring to the plaintiffs’ exhibit number 2, I believe it is,
Mrs. Simpkins, looking at Route 692 and your house having been placod in
here, in approximate location, could you designate w&t this road is tl.at
runs east of your house and in a southerly direction? Is that not the road
that runs back to the Allison property?

A. Idon't know. Let's see. I guess it must be . If my house
is there it runs, it's southeast to my house and running on south above my

R 24

house.

Q. And you all had continued to use this road that went over the
Allison property to get to your other land.. Do you remember when you last
uged {t? |

A. Well, I guess the last was shortly before m:} husband died,
probably ten years ago.

Q. 1952? 52 was when you sold it to Mr. Abell,

A. Well, you see, our land joined it way back over there and we

still hauled out from the back side of our place before we sold to Mr. Johnston.

Q. So you still used it?
A. Used it till we sold to Mr. Johnston or shortly before. He got

completely disabled almost but up till he was disabled he hauled wood and

- various things out around that way.

BY MR. NUCKOLS:

Q. Mrs. Simpking, if I understand correctly, there were two

-
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roads, one that "wont to the property that you.sold to Mr. Abell, and on the
opﬁoﬂte side one that went up to Allison property. Now, is there a third
road which has now been built by Ms. Middiston? |

A. He built the road over the old logging road. He followed it
pretty clogely.

Q. He followed pretty closely over the road that went to the Allison
property?

A. Allison property. He graded ouf over the old logging road.

Q. So there is still just two roads there, one that goes up to what
is now the Glenn Simpkins property which he bought from C. C. Abell and
the old road which went to the Allison property, the old logging road?

A. The Allison property. It has been re-graded and the road out to
my house goes right out through the middle of it, straight out to the house.

25
If they take off each way, one on one aiﬁo of the road and one on the other,

Q. Now, you talked to Mr. Middleton before he graded this road

- or had this road graded?

A. Italked to him before he bought the land,

Q. Before he bought the land?

A. Itook him up there to show him where the line crogsed. They
didn‘t seem to know where the line crossed the road and asked me if it would
bother me too much to go show them. I went on up there and showed them
and that is when I talked to them.

Q. Was there any other way to get to the property that the

Middlstons now own that the Allisons did own?
40
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A. Well, I am not positive but Mr. Allison always said he had a
deeded right of way across through the mountains, coming out towards
Allisonia, but it would cost so m@h to make a road up there he never tried
to make it. I don't know, that's what he always sd d.

Q. Did anybody ever live up there on what is now the Middleton~-
Cook property?

A. Yes, they lived up there,

Q. The Allisons?

A. Not the Allisons. They had people farming, working up there
in an old house, they had iwo old houses up there. |

Q. How did they eV tﬁ?o::nfhat house ?

A. Well, they just came down ~ when they walked they came
through the yard most of the time. If thay. come out with any kind of a
vehicle, they went in and out, they went around this road.

Q. This old logging road?

A. Yeah. School children used a path right down through our yard

to get out.

26

Q. And how long has it been since anybodi“i;;ed Qp there?

A. Oh, it has been quite awhile. I would say eleven years or may
be longer. Houses are all gone now I would think,

Q. But as long as anybody lived up there they either walked down
or came down on some vehicle over this old logging road?

A. Yeah.,

oM
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Q. Now; you and your husband would use that old logging road to
got fo the one portion, upper portion of youwr land, is that right?

A. That is right. - |

Q. Did you haul timber aut along that road too?

A. He hauled timber out over, around that old logging road. Yes,
go out over Mr. Allison, come on down over where it crossed us.

Q. Then you and your husband owned property on beth sides of
692 that Mr. Johnston now owns?

A. Mr. Johnston —wae did at one time but we had sold what was
acroas the road before Mr. Johnston bought it to a Mr. Quesenberry and
then it was sold, it has changed hands two or three times. Anyway, it
was owned by widow White that Mr. Johnston bought from.

Q. But he owns now on both sides of Route 6927

A, Yes,

BY MR, OWENS: ‘

Q. You mean on the north side as well as the south side of 6927

A. Down a ways. Way down the mountain. I think his line borders
the Harris property.

BY MR. NUCKOLS:
Q. 8o, the old logging road as it takes off of 692, it goes through

Mr. Johnston's property now? Starts right off into his property, is that right?

27
A. No. The road that comes out to my house leaves the state road

and then thege roads branches off from it, out just a little wayi from the
state road, between my house and the state road.
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Q. Then you leave 692 and come off 4ou a road towards your house?

A. My house is just a few steps- out wherg these roads turn off.

Q. 1see. Well, now Glenn Simpkins, does he use the road which
we call the Abell road to get to his property now? | |

A. Idon't think he ever goes there, He lives in Michigan.

Q. These pictures were taken along that road, waeren't they?

A. Yeah, they were taken there at that road. Taken there where the
bridge fell in.

Q. But is that the only way that they had, that Mr, C. C. Abell and

then Mr. Glenn Simpkins, is that the only way they had to get to that property,

- along thig road here?

A. Along that road there. When they bought the property that was a
very good road but it just fell aﬁart. That .13 where Mr, Abell wanted the
right of way was over that road, it was an old saw mill road.

Q. And this {s the one that was ugsed by any body that went to the
C. C. Abell and then the Glenn 8impkins property?

A. Well, gsee, we owned {t all for awhile, Then we s0ld to Abell
and then he to Glenn and I don't reckon either one of them was/gx‘:]tertlm:'e
after they bought the land.

Q. But Mr. C. C. Abell when he bought this land he wanted this
particular right of way to get to the property that you sold to him?

A. He did. That was not where the original route was to that land
but he didn't want over the original land. He wanted it over this one. So

we give {t over this one,

Q. But you and yowr husband could get to this property that you
T %
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sold to Mr. Abell by going over the old logging i-ead?
28

A Going over the Alllsbn'mporty and ouf. That was our best road.

Q. But this is not the one that you gave to Mr. Abell, sold to Mr.
Abell? |

A. No, that i3 not the road. That {a not the Abell road.

Q. And was Mr. Abell ever told by you or your husband that he
could use this old logging road to get to his property?

A. Through Allison?

Q. Yes,

A. No, I suppose not, I never did. I don't guess he did because
he wouldn't have had any rights over it. We just used it in exchange. Of
course, he wouldn't have used it or tried to use it.

Q. So as far as you and your husband were concerned you didn't
think you had the right to give Mr. Abell, you didn't think you could give him
the right to crosas the Allison property?

| A. Oh, no. Wa didn't have any rights there. Mr. Alligon could
have said stop any day and we would have had to stop. We couldn’t give
somebody else—
BY MR, OWENS:

Q. You say, Mrs. 8tmpkina, that the road that Mr. Abell picked
out t0 want to get to his property is not the original road that went in there?

A. Well, now that property is way out on the mountain, next to
Hiwasgee. And ths road that we got with the deed, or he got, he owned

the property before we was marrisd, the road he got come out down a rough,
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(Tr.30]

rocky hollow, down—
Q. You mean in a different direction?

- A, Different direction. Come out down by Hiwassee, down through
that rough, rocky hollow and Mr. Abell didn't want it that way, come down
over Weldon Dickerson's property there. Well, it was the Tasker property
at that time but he later sold it to Weldon. Mr. Abell didn't want it there and

said it was too rough.
29

BY MR. NUCKOLS:
Q. Do you authorize the secretary to sign your name to your
deposition when it is typed?
A. Yes.
DORA VIVIAN SIMPKINS,

By

Notary Public

COMMONWEALTH OF VIRGINIA .
COUNTY OF PULASKI, ‘to-wtt:

I, Jeweall W, Martin, a Notary Public for the State of Virginia at
Large, do hersby certify that the foregoing deposition was regularly taken
before me in my said county aforesaid, at the time and place and for the
purpose get forth in the caption hereof.

Given under my hand this 6th day of March, 1874,

My commisgion expires: June 24, 1975.

Notary Public

Fea 3/.00
hi-d
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BRICE JOHNSTON, JR.
AND

M. TERESA S. JOHNSTON, his wife

v.

ROBERT MIDDLETON
King, North Carolina
AND

FREP COOK
King, North Carclioa

AND

HORACE STRICKLER
HARRY STRICKLER

T/A SR ICKLER BROTHERS

me Gap, Virginia

| VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY:

COMMISSIONER'S
HEARING

L& & " A& K A A A A N B A & A & & A & A A 4

In execution of a decree of roforence entered in the above

styled matter on the 11th day of Decomber, 1973, the following depositicn
;vn continued from those taken ¢n the 31st day of January, 1974, pursuant
to agreement of counsel, taken before Eugene L. Nuckols, Special Commissidaer, |
at the law offices of Crowell, Nuckols & Aust, Weet Court Square, Pulaski,

Virginia, on the 14th day of July, 1975, at 10:00 o'clock A, M.

PRESENT:

EUGENE L. NUCKOLS, Special Commissioner
BRICE JOHNSTON, JR., in person and by his

attorney,
WILLIAM J. McGHEE

A, DOW OWENS, counsel for :

Robert Middieton, Fred Coock and Horace
Strickler and Harry Strickler, T/A Strickler
Brothers

»
)

!
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(Tr. 1)

BRICE JdHﬂSTON. JR., a witness of lawful age, after first being
duly sworn, deposes as follows:
BY MR. McGHEE:

Q. State your name.

A. Brice Edward Johnston, Jr.

Q. What is your age and addregs?

A, Forty-one. Addrese is 2930 Culley Drive, Roancke, Virginia.

Q. You and your wife, M. Teresa S Johnston, are the complainants
in this action are you not? |

A. Yes, sir.

Q. Do you own real property in Pulaski County, Virginia, which is
the subject matter of this suit?

A. Yes, sir.

Q. I will hand you three deede and will ask if these deeds represent
your acquisition of the properties which are the subject matter of this suit?

A. Yes, they do.

Q. For the record would you read who these deeds are from and to

whom they are to and the dates thereof?

A. The first one is a deed made and entered on the 18th day of April,
1969, by and between Harless Thurman Lawson and Helen Henley Lawson,
man and wife, and myself, Brice E. Johnston, Jr. and M. Teresa Stafford
Johnston.

Q. All right, the next one-

A. The second is a deed entered the 22nd day of August, 1964,

between Noah J. Simpkins and Dora V. Hylton Simpkins, man and wife, and

47
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Tr. 33

I myself, Brice, it reads C, but it should be E., Johnmon, Jr. and M. Tereoa

Suiford Johnston.

d. The next one-

-2-

A. The next one is a deed entered the 1st day of December, 1964, be-
tween Myrtlie T. White, | widow, and myself, Brice E. Jchauston, Jr. and M.
Teresa Stafford Johnston.

Mr. McGhee: Mr. Commissioner, we would like to introduce these
in evidence and to later withdraw them and substitute copies.

Mr. Owens: Is that the same as shown on ywr‘ exhibits ?

Mr. Commissioner: Very, well, There are copies already entered as
exhibits.

Mr. McGhee: All right.

Mr. Commissicner: Bo as far as [ am concerned we can accept the
exhibits as true and cotrect coples of the recorded deeds of property invelved
and not have to have the originals.

Mz. Cwens: No objoction.

Q. Mr. Johaston, tell the Court what has occurred since you
acquired these properties to have resulted in this suit-

A. During the latter part of Dceﬁnber 1972, a friond of mine
telophoned me and advised that there was some heavy equipment that had been
unicaded from a state maintained road onto my property. This matter was
diseqncd in some detall with him and [ anticipated that perhaps there might
be a road constructed across my property onto some property that had been

recently sold to pexsons I did not know at that point. I asked my acquaintant,
A8




Mr. T. S. O'dell to place posted signs about the area | anticipated would be
trespass. He did this and I have pictures to indicate those signs wﬁre
placed.

Q. Do you have these pictures with you?

A. Yes, sir. I have one such picture that shows the entrance of the
road and there were signs placed to the right and the left of that road.
Perhaps not within the space of 500 feet.

-3-

Q. (Holding photos) Do these color photos purport to be the road
that was constructed on your property by the defendants?

A. Yes, they do.

Mr. Owens: Did I understand that he had a photograph that showed
the posted signs? (Looking at pictures) Which one has the signs?

Mr. McGhee: It's hard toiread it, they are so dark.

i
i
:

Mr. Ov-ens: AH right, of course I have no objection to the photographs

being entered, he is testifying to, as to the existence of a newly cut roadway

and the photographs don't show where it is. I do object to any statement

from this witness as to the date they were posted unlesshe posted them himself

Q. Did you post the signs?

A. I placed some signs on the road myself.

Q. That is the road that is depicted by these pictures?
A. Yes, sir.

Q. You put them there yourself?

A. Yes, myself.

{ Conversation off the record)

!
!
!
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(Tr.5)

Mr. Mcéhce: There are sigas but he pictures are dark and it is hard
to see. |

Mr. Commissioner: Theré is one real good one you cam see-

Witness, Mr. Johnston: Yes, | placed that there myseslf, of course
that was after the road was plrthlly constructed.

Mr. Owens: After it was partially constructed?

A. Yes, sir. There are others that were placed before, but-

Mr. Commissioner: Before this wa; done here was there any road
at all at this point?

A. There was a foot path oaly.

Q. Mr. Commissioner: And you posted this pardcular sign  after

e~
this much road cutting had been done?

A. Yeas, oir, but I had other uéno whoen it was only a foot path. I
have other pictures o;- perhape § don't have them at this point, but ] have
other slides which show these posted signs.

Mr. Commiseioner: Bill, is that the same sign as this one?

Mr. McGhee: No, I think not.

A. This is at the begloning of the yoad and this is viewed from the

opposite end of the road then on the two ends of the road on my property.

Mr. Commissioner: Why doa't you have these two marked aoparatclr

since thoy are the twe that clearly show a eign and offer them and then these
others that shows a sign and that one dces too--Get the ones that clearly

show a sign there--There are ﬁhr;o of them that clearly show a sign and

have thom identified as to where they are and who posted them---«- .
50




Mr. McGhee: Mr. Johnston, I hand you a photograph which purports
to show an earthened roadway and a sign, would you explain to the Court what
that sign says and who placed it there?

A. This is a sign placed on a post in the middle of the road, it
would be the northern most end of the road on my property and the sign

states '"Posted, No Trespassing''.

Q. Mr. Commissioner, we offer this as plaintiff's exhibit-

A. I have my initials and the date it was taken on the back.

Mr. Commissioner: Now, that one ia clearly identified-He didn't
say who posted that sign or the date it was posted. |
Q. When did yocu post that sign? | ,

i
{

A. The sign was posted the day before the picture was taken and theif
date is on the back of the picture, takem by me.
Mr. Commissioner: I don!t know what the numbers are because of !

the other exhibits-We will number them right after this one. [ am going

-5

to letter these. That will be plaintiff No. A.

Mr. Owens: No objection.
Q. Mr. Johnston I hand you another photograph and ask you to

i
i

explain to the Court what it purports to show, when it was taken and who too‘&
i

it? |
|

L |

A. Thie is a picture taken by me on March 12, 1973. It reflects !

an earthened road with a post planted in the middle with a sign a;ﬁched. 'rh;ls

. was done by me the day before. It shows a cable stretched across the road i

and the sign as previously referred to stating '"Posted, No Trespassing'.

| :
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It also shows my personal vehicle, a red Datsun pick up truck.

. was taken by me on May 12, 1973, and it reflects the sign and cable that

Q. 1hand you etill ancther photograph and ask you what it purports
to show and who took it and when? .

A. This is very similar to the last picture except for the distance it

1 erected the previous day.
Q. 1 hand you four individual colored photographs and ask you what

they purport to ghow and when were they taken and by whom?

A. These four photographs were taken on January 9, 1973, by me, ;
and they are in an attempt to show the road construction and some of the !
damage done to the property by that road comstruction. One of the photograihs
shows the bull dozer or what appears to be bulldoser tracks, upturned
trees and vegotaion genorally.

Mr. Commissioner: You had the other two, 80 do you offer these

as exhibits D1, 2, 3, & 47
Mr. McGhee: Yes, sir.
Q. Mr. Johnston, I hand you a folder containing a series of

photographs stapled therein and ask you what they purport to show?

A. These are photographs taken in my presence and they reflect

the road construction and some of the erosion caused by the construction.

.6-
The second picture, figure ne. 2, reflacts another road not an issue at
this point, but an old road similar to the road prior to the construction. !

Photograph number 3 shows stream that washed out the road and caused

erosion down thrcugh my property. No. 4 reflects some of the silt caused
o2




by the stream. No. 7 reflects some of the destruction to the vegetation
as well as number 8 and number 10.

Q. Mr. Johnston, do yoy know Robert Middleton, Fred Cook,
Horace Strickler and Harry Strickler?

A. 1 bave talked only by phone to Mr. Middleton and Mr. Strickler.
I am not sure which Mr. Strickler I talked to. [ understand they are
brothere and they have a .company. That would be the extent of my
acquaintance with them.

Q. To your knowledge does Robert Middleton and Fred Cook own
real property adjoining yours?

A. That is my understanding, yes.

Q. What wae the substance of your conversation with Mr. Middleton,

was it, whai was the substance of that conversation?

A. On January 4, 1973, Mr. Middleton called me and during my
conversation with him he stated that he had conotructedha road across my
property and at that time claimed that he had a deeded right of way which
wag recorded. This was discussed in some detail. Mr. Middleton said
he would get a copy of that right of way and forward it to me as soon as
poasible. I hav§ not yet received the recorded deed of right of way.

Q. Do the deeds which you have introduced into evidence provide
for any reservation or grant or reference to grant of a right of way to any
person?

A. They do not, but later, if I may, on March 14, 1973, I had a

conversation with Mr. Bob Middleton by telephone, and there was more

discussion of the right of way and at this time he offered to buy the right
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(Tr.8)

d way from me. |
Q. Have yoe'lud any conversations with My. ¥Fred Cook?
A. No. |
Q. Do you know of your own knowledge who agtusily psrformed the

construction itself?

A, Yes, tw&ammkom&ommom that was yhchon«?.

property and searched cut the name of the company, and I found it o be
Stricklor Brothers of Hillsville, Virginia, and I called this company and
I talked to one of the Mr. Stricklers who admitted ho had constructed a road
for a client from Nowrth Carolina.

Q. Did he state who that client was?

A. Yes, Mr. Bob Middleton of King, North Carclina and Mr. Fred
Cook. |

Q. What actien, if any, did you take to put the defendants on notice
of thelz traspass othex than the signs in the road which you have introduced?

‘A. In the conversation with Mr. Middieton on Januazry 4, 1973,

I told him that he was trespaseing sn my property and later I had an attouq*.

Mr. William Craft, to notify Mr. Middlaton by letter.

Q. You have alleged that as a vesult of the construction there has
been damage done to mr property, is that correct?

A. Yes, the photographe will reflect damage to trees, and plant
life in addition the tenant living on my property has a spring below this
road construction and there has boen congiderable mud and silt in her .pm&

and other gource of water.

Q. Do you ask that there be, what we lawyoers call, an issue out
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(Tx.9)

of chancery to tiy to determine the amount of that damage?
A, Ye.' sir.
Q. Have you at any time since the acquioition of the subject

properties authorized anyone to go across your property for the purposes of

-8- |

ingress and egress?

A. No, I have not.

Q. When you purchased this prop&rty did you have a title search
performed?

A, Yes, ]did.

Q. Who did tiat title examination?

A. Mr. Phil Sadler and his law firm.
Off the record---

Mr. McGhee: Would it be proper to introduce that fitle certificate,
Mr. Commisesioner?

Mr. Owens: 1 would object to that as being something purely

personal between the complainant and his attorney, thatis not of its absolute

evidence or the truth and that is an issue that is before this commission.

Mr., Commissioner: Although I would like to have it as a point of
reference.

Mr. Owens: I have no objection to that-

Mr. Commissioner: But ] think you are right-

Mr. McGhee: I am inclined to agree but let me ask him this.

Q. Did that title certificate reflect any right of way across your
property, I think that is proper?

o5
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Mr. Owens: That, I would objoct to because that is the fesue in
fact for this commissica.

Mr. McGhee: [ am just asking if thatgtle cortificate showed that?
I am not saying that is a varity, Dow, I am just asking if the title certificate
showed that?

Mr. Commissioner: [ think I will admit it for purposes of showing
why Mr. Johnston took tho position that he did and posted the signe that he
did on advice of counsel that theze was no iight of way across it, 1 will

ademit it for that parpose.

-9

Mr, McGhea: All right, sir.

MR. Commissioner: He can go ahoad and answer that questiion?

Q. Go ahead ard answer that § asked Mr. Johnston.

A. As far 30 | can determine there are uo deeded rights of ways
across my proporty.

Q. Te go back, my gquestion was, does tho title certificate which
you received from the law firm of Gilmer, Sadler, Ingram, Thomas &
Sutherland show any rights of ways across your property?

A. No,

Q. Mr. Commissionew, [ would like to introduce the title certificate|
into recowd.

Mr. Commissionor: ] will admit this solely on the hasis of what
Mr. Johnston did to-what he relied upon to place his posted signs upon the

property not as to the truth or correctness of whether or not there is a rtght“

of way. This will be Exhibit E.
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Mr. Owens: No objection to that.

Q. Mr. Johnston in going through the ﬂlc.here a moment ago I ran
across ‘threo additional photogzn'ph'n and will ask you what they purport to
vshow and the date taken and by whom? |

A. The first will be a colored photograph taken by me oa January
9., 1973, and it shows a bull dozer and it has a letter 16" with "‘Stricklers
Brothers' written at the top. Apparently this is the machinery, or some
of the machinery uscd in construction of the road.

Q. That is constructing the road across your property?

A. Correct.

Q. I will introduce this photograph.

Mr. Commissioner: This will be plaintiff's exhibit ¥,

A. The next photograph is a black and white photograph taken by me

on January 31, 1974, in the presence of Mrs. Dora Simpkins. Thisis a
-10-
photograph to the entrance of Mrs. Simpkins' home with a road leading
off to the left. This is where the road construction begins and what |
described earlier as the northern most part of the road that was
constructed.
Mr. McQhee: I will intreduce tﬁat Mr. Commissioner.

Mz. Commissioner: O. k. that will be sxhibit G.

A. The other black and white photograph was taken by me on January

31, 1974, in the presence of Mrs. Dora Simpkins and it ia a view from the
road that was conetructed at the point of the lane shown in the previous

photograph and it reflects a pathway similar to the area where the road was
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(Tr. 12]

constructed before the construction across :ay property.
| Mz. McGheo: | ask thet that one he introduced Mr. Commissioner.

Mr. Commissioner: O.k. that is exhidit K.

Q. Mvr. Johnston, I will ask you whether or not you are asking the
Court for an entry for 3 permanent injunction against the defendantsfrom
trespassing across your property?

A. Tam. '

Q. And further as statod befove for an issue out of chancery to
determine any damages being suffored by your p roperty?

A. lam.

Q. Who is Mrs. Simpkins that you veferred to?

A. She is Mrs. Dora Simpkins, she is one of the persons who
conveyed the property, most of the mpu;ey. where the road is constructed
over or through.

Q. She still lives on the property there?

A. Yes, she does.

Q. Mr. Commissicnor, 1 do have one further question-Mr, Johnst
aﬁer‘ym fivet strung the cable acrose the yosdway that was being construc !
and placed signs there what ocacurred? ;

11 |

A. In fact, there were a number of cables placed across the road.
The firet one on April 4, 1973, I piaced a cable across the road and it wae
zomoved. 1 think perhaps co April 16, 1973, The cables shown on the

pictures were placed across the rosd on May 12, 1973, with the post planted

in the middle of the road and lacks on sach cable. These cables waye cut




and the post removed apparently by heavy equipment. On May 21, 1973,

while I was talking with one of he storekeepers in the area and he stated that-

Mr. Commissioner: No, §'don't think I can hear what somebody
might have told you Mr. Johasten.

Mr. McGhee: 1 think that is all Mr. Commissioner.

'BY MR, OWENS:
Q. Mr. Johnston, you ssy that you had anticipated that a road would
| be built over this property, when did you first anticipate that it would be?

A. During the Christmas and New Year holidays of the later part of

December of 1972, Mr. O'Dell called me by telephone and stated that there

was heavy equipment unloaded on my property from a state maintained road and I

knew that someone had purchased the land on the other side of me. I gained

. this knowledge from Mrs. Dora Simpkins, who told me that they had talked

to her and she had told them that--

Mr. Owene: Again, [ object.

Mr. Commissioner: 1 think it might be in the other testimony,
anyway don't say what anybody told you.

A. I'm sorry.

Q. Aayway you say that in the later part of December 1972, you

. comeé by that there was some heavy oquipment unloaded thore?

A. Yes.

Q. And when did construction first start on the road, to your knowledge,

~ that you were aware of?

«12-
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(Tr.13)

signs on the area.

{ |
A. 1think it was De¢ember 29, 1972

Q. And when did you yourself, post the firet sign?

A. Iask Mr. O'Dell to place them-

Q. —No, if the Court would please, § am asking when he himself
posted the firet sign?
| A. I would have to estimate that, give ms a moment please. [ would
?pyq to estimate that, it was duving the road construction I placed mon

Q. Let me ask you Mr. Johnsten, you have filed here as Exhibits
A, B & C, phatographs taken on the 13thday of May, 1973, and you say this
m taken the day after you pooted the signe?
| A. What is that dey, please, let ms refer to my notes. These
signe were yh«i on the day or the preceding day of the pictures.

| Q. That was my understanding that you had posted these signs

after the construction had-- -

A. Buatl had placed smalier white posted aigns some time before
this and it was during the first stages af the road construction. .

Q. Ihad understoad your testimony to be that these were the first
ugq-mmm but of course, 1 might be in error on this.

A, ‘1 piaced smaller signs before that not, let me regress please..
It is hard to remember, 1 have had this land posted for perhaps & year or so
previous to this. The signs would get torn down and § would put more up and
and | was constantly putting signs up, but I think perhaps there was only

maybe ane sign, one or two signs, st this time, and this is the ressonl

ask Mr. O'Dell to place more. I came back within a period of two weeks to
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thlr;y days and placed signs on trecs myself in addition to the ones in the
photographs.
Q. But can you tell us when this would be, other than just guessing?

-

vl 3-

A. Within two to three weeks afer construction.

Q. At this poiat did you know who the owners of the adjoining
property were?

A. At which point?

Q. When you first posted any of the signs?

A. 1 believe I placed the posted signs before they purchased the
property. Because ] posted this part of my land before they purchased it,
and I understood this to be in the summer of 1972.

Q. After you found cut that somecne claimed and asserted a right entT
way through this prope'uy. can ycu tell us the approximate date when you
determined this?

A. Yes, January 2, 1973. ‘

Q. On January 2, 1973, is when you first determined that someone
ascserted a rigﬁt of w.ay over your preperty? |

A. Yes.

Q. And that wi- afer tho machinery was there?

A. ‘\'u.

| Q. At this point did yon coutact the owners who had assorted this
right and teli themn that they did not have the right?

A. 1 first talked to Mir. Middlston on January 4, 1973.
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Q. And did you tell him that he did not have a right?
A. Yes aiv, mh-mmmumuvumaanyuuw
send me & certified copy reflecting thia. '

g Q. And when did you first write thems and tell them that they did not

have a right of way?

A. On Jaauary 3, 1973.

Q. ?katmuto} your conversation with him on the 2nd?

A. Ne, 1 did not have cenversation with him uatil January 4th, the

following day, I learned his idantity on the second and | wrote him on the

caldan
(Tr. 15)@! 3rd of Javmary and he called me § belicve or we had a telephone conversation

| on the 4th day of Jenuary, 1973.
Q. 1again refor to Exhibits A, B & C taken on May 123, 1973, this
] road was substantially camplersd at this point?
A. Yes, sir.
Q. I have no further questicne~~
* By Mr. McGhes:

Q. Mr. Johasten, in previous testimony ycu stated that you

contacted My. Craft of the law fizmn of Craft &b McGheo in regard to this

matter?
A. Yes, slr.
Q. And had Mr. Crafk pat these people on notice a second time ?
A. Tes, siv.
Q. 1 hasnd you a copy of the letter from Mr. Craft to Mr. Middleton
which shews that you received a copy of this letter?

A. Yes sir.




i Q. What is the date of that letter?
i A. This letter is dated February 12, 1973.
Q. Would you read that into the records, please?

A. 1 represent Brice-

Mr. Owens; Let me see-you are certain this is the letter that

Bill wrote-you allege it to be ?

A. Yes, I have a copy of it as wgll.

Mr. Commissioner: Let's just admit it, the whole thing, the copy
of the letter into the record.

Mr. Owens: You took this out of your file Bill, and we know it is
your copy-

Mr. Johnston: And I have a copy of it as well, [ should have referred
to it but I overlooked it. ' :

: -15- _
(Tr.16) :g Mr. Commissioner: This will be admitted as Plaintiff's Exhibit J.
i

Mr. McGhee: I believe that is all, sir.
i Mr. Commissioner: Let me just ask him a question or two-
i Q. The post that was implanted in the middle of the road, do you of
your own knowledge know who removed it?

A. Of my own knowledge, no.

i
|
f Q. And of your own knowledge do you know who cut the cable that
i you had stretched across there?

A A. Of my oum knowledge, it cannot be heresay? |
i Q. No.

h A. No. I planted the post mysolf and it was quite deep. 1 think it




was perbaps ¢ fest deep and it was & huge pest perhaps &lolnchuhmmulr

and s rugged post and I packed it in tight. So it was s very difficult post to
remove, therefore, I assumed it was moved by cﬂm
Q. Do you authorise the um@uvhdg:yéwénmotd&ou
depesitions after they are transcritied?
A. Yes, Ido.
Q. Thatis all-»---
mCE JOM‘!OH.. JR.

By

ﬁmry Pablic

COMMONWEALTH OF VIRGINIA
COUNTY OF PULASK], to-wit

L NM K. Trail, s Notary Palilic for the State of Virgiaia at
large, do hereby certify that the foregning depositions was regularly taken
before me in my said gounty aforesald, at the time and place and for the
purpose sot forth in the caption hereof.

Given under my hand this 15th day of October, 1975.

My commission expires: July 13, 197S.

64




VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY:

BRICE JOHNSTON, JR.
AND
M, TERESA S, JOHNSTON, his wife

-e

A4

COMMISSIONER'S
HEARING

i ROBERT MIDDLETON
| Xing, North Carolina

CAND

{ FRED COOK
King, North Carolina

i AND

i HORACE STRICKLER

* HARRY STRICKLER

T/A STRICKLER BRROTHERS
Fancy CGap, Virginia
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; In exeoution of a decree of reference entered in the above styled matter

. on the 11th day of December, 19?3, and pursuant to agreement of counsel, the
following depositions, continued from July 14, 1975, were taken before Bugene
L. Nuckols, Special Commigsionar, at the Courthouse of the Circuit Court |

+ of Pulaski County, Virginia, at 10:00 o'clock A.M, on the 8th day of Amxil,
1978, —
~— T - PRESENT: |
EUGENE L. NUCKOIS, Special Commissioner |

; BRICE JOHNSTON, JR., in person, and by
i his attorney,

WILLIAM R, L, CRAFT, JR,

ROBERT (BOBBY) MIDDLETON and
FRED COQX, in person and by their
attornsy,

A, DOW OWENS




(Tx. 21P BRICE JOHNSTON, JR., a witness of lawful age, after first being duly
sworn, deposes as follows:
BY MR, CRAPT:

Q. Mr. Johnston, you are the complainant with 'yourAwﬂa in this pro-
| @eeding now pending tn the Circutt Count of Pulaski County, Virginia, styled
Brice Johnaton, Jr., ot al, againat Robert Middiston, et al, is that correct”

A. That is correct., |

Q. The record would indicate that &th were taken previously
in your behalf, the last taking of which was en July 14, 1975, ts that correct?

A. That is correct,

Q. Mr, Johnston, has the situstion of which you complained, about
the treapassing and use of your land, continuad since the taking of the last
éemmm July, 19757

A. Yes, it has to some entent. i

Q. Has there been any change or addition or supplaments to the
complaints that you proviously testifiad sbout? 1f so, state them.

Q. Yes, on January 17, 1976, I learned from two different sources that
@ bridge had been eractad acrass a small stream and that it had caused severe
erosion because of the construction of this read; and later I went to see that
site. Itook photographs. 1 beltsve 1u have them.

Q. When did you go to the site? Apmroximately?

A. 1 went to the site and took three photographs of this tridge on
!anwy 18, 1976.

Q. Do yeu know who erested the bridqge?

A. No.




(Tr.3)

Q. Is it located on your property?

A, Yes.

Q. Do you know of anyone elge .that would have svw naad or use of

. -2-
this bridge other than yourself or the other ,a. T

A. Not to my knowledge.

Q. Did you say that on this date you took photogrgphs?

i A. Yes, I have two photographs of the Btidge and the one photograph of
, my cabl_e - the cable across the road leading to the bridge. This would be in a
" southerly direction, I bslieve.

Q. Who installed the cable?

A. I installed it myself.

Q. If you will let me have those photographs.

BY MR. OWENS:
Q. Is this showing the cable?

| A. Yes, that is thecable, and you can see the vehicle tracks in the
|

| road.

i BY MR. NUCKOILS: Before you get any further into this particular aspect of it,
it would appear to me after going over this that the only thing I have got to

| consider 1s whether or not the defendants had a right to construct a road there,
¢ did they have a right of way. Now all the other items such as this would be—
! in the svent that I decided that they did not have the right, and, therefore, it

|
l
! became the question of damage was before the court; the court then would have

i
)

a jury to determine the amount of any damage. But all these things here have no

|
| bearing on what I have got to decide.




(Tr.4)

MR, OWENS: That is my understaniing.

MR. NUCKOILS: It would seem to me ualaao'm all have some other reason,
| we ought to reetrtcf to the right of building a road acl;obs Mr, Johnston's
operty. |

MR, OWENS: As I would underatand—

MR, NUCKOLS: I gather thatthere is no question they built a road across

there gnd the only question is, “Did they have a right to build one?*

~
-

"

MR, CRAFT: I am in agreement with m mlusiaa aboin tl's 1ssue bafore
you. The only purpose that I felt thiz evidence would serve is to show that
1t is attempted to be used. It has not been abandoned. And that if the court
should so rule olthor way that these people in this use would either be
prohibited or permitted — one way or the othar we would be entitled to a
hpartng on damages, an issue out of chancery or we would not.

MR. NUCKOIB:. All right-. But I just thought I would state this so we would
not go into all the other details. We will go ahead and take these but I just
ithink for Mr. Owens' sake too tﬁat wo restrict it just to this question.

MR. OWENS: That is my only evidence.

MR. NUCKOIL3: Allright, fine. You want to file those?

MR. CRAPT: |

Q. I would ltke to ask,Mr. Johnston, you consent to introduce these
ghotoqnphs as exhibits and made a part of your testimony?
A. Yes.

Q. Mr. Johnston, this doas reflect the continued use of é right of way

or road acroas your groperty that supplements your previous testimorly in this
. 68




(Tr.5)

|

|case?

';

A. That is correct.

i MR. OWENS: I have no questions.

| MR. CRAFT: | | ;

, Q. Do you consent to the secretary to sign your name to the deposition

after it has been typed?

| A. Yes, I do.

BRICE JOHNSTON, JR.

l B f‘/\g,gﬂwéf W A e
K ' Notary Public
i |

BY MR. OWENS: ' ST

I understand that you now rest.

i MR. CRAPT:

Yes, sir, that completes our testimony.
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THORNTON ALLISON, a witneas of lawful age, 5&9&& being duly
ngrn. depozes as follows: |
BY MR, OWENS;

Q. Would you state your full name, and your age and address.

A. Thornton Allison. Sixty-aine, will bs sevanty the Sth day of May.

Q. Where do you live, Mr. Allison?

A. I live in the Allisonia section now,

Q. Are you familiar with the tract of land/that {5 now sresently owned
by Mr. Pred Cook and Mr. Bob Middiston?

A. Yes, we use to own it,

Q. How far fram this tract of land do you now live?

A. Bix miles approximately.

Q. muwmtho‘samhwupmuva?

A. Un-hunh.

Q. Is it correct that your famtly ownad this tract of land plus other

mu&mwcmmﬂmthGhnd?

A, That's right,

Q. Was this a tract of Iand that was owned by your dad?

A. Yes, sir. And also my mother. later owned by both of them.

Q. Do you know approximately when they obtained tftle to it?

A. 1would have to make 8 gusss of that but | would say it must have
n 1922 or around in that section. Now what had happened, my father was
to g6 4n there and cus this timber off this tract of land for Dr. Raby

-5- b . i




(Tr.6)

Calfee and that was around 1918. You see he was the one that cut thig road
off. They bought this road from Lee C.ra‘nt Simpking for the amount of ten
dollars and so he cut this road off and leared it out 50 they could et thi
timber and then it was the only road I have ever known since then.

Q. Now, let me get into this a little detail You s*ate that your dad
‘bought it, you think, around 19227

A. Around there somewhers.

*. Before then, around 1918, your father had romoved timbar from the

;same tract of land?

A. He did. That's right.

.

Q. I bslieve this {s a mountainous tract of land?

A. Ttis, yes.

Q. 1eat me refer you to Defendants’ Exhibit #2 that has praviously

1been filed. let me acquaint you with this bacause you haven‘t seen this,

JIlm.’. is the New River—

A. That's right.

Q. The railroad bridge in here——

Q. This is the state road—

Q. The paint mine is right {n this area—

Q. This s W.W. Dickerson's Property right in this ceneral area—

A. Yop—

Q. Now this is the road going off the main Lead Mine Road up the
71




A. Un~hunh~-
e
(Tz.7) Q. And this is the area of the proputy the? /s 4w owned by Mr. & Mra.
Iol;nston”

A, Un-hunh. This is the Stmpkins' dwelling, is that right?
Q. That is the old N.I. Simpkins' residence. Now, the road in question,

| check me on this, Mr. Craft, goes off the public state road that runs basically

east and weét in a southerly direetion toward the N, J, Simpking' home~—

i A. That's right —

”. Q. Then can you pick up what was then used by your father and by

1 yourself‘>

| A. From rtdhz here we want up tolvere. Then we leoft it here and came
: on around {nto ow property. Just gbove the house. The md was in above the
' house.

] .

: Q. Now, let me refer you to this oxhibit that shows the Simpkins’

" kmme. You point out tothe commiassioner that you came off the state road in a
; aoutherly direction—

!‘ A. n-hunh-—

Q. To a point near thetr residence?

A. Well, now, it was just a short distance from the atate road to a

| point we turned left and come up around.

Q. And does this plat faithfully show the @ urse of right of way that

was used?

A. It looks fine to me.




Q. well, this is not, of course, to soalé.

'; A. I know but it looks fine to me,
:

Q. And in leaving the roadwas it necessani to <ros3 a small branch”

A. Un-<hunh, ves, it was.

Q. Is this what was known as Breeden'’s Bran '~

-7-
| N

. - .2 ot L e -
(Tr.8) - - A, Now, that is a part of it. Just el e That mf.ch fceked up in

there but this is known as ~= it gathered from there off of our property and cam
downthere. That is part of Breedena Branch,

Q. And was this where you used as a means of getting back to this

five hundred acre tract?

A, Uh"hunh .

~ . By your father and by you?

A. Yes, many times.

MR, CRAFT: I am afratd ! have got to object becausge all the quaestions
areé leading calling for a. ‘"yes" or "no" answer.

MR, NUCKOLS: Ilat him=I realize what you—~but don't make them quite

as factual in the interest of time.
BY MR, OWENS:

Q. Mr. Allison, you really basically don't know this but let me say to |

the commissioner. ILook at this defendants' exhibit number two and point out to

the commissioner the way that you and your father had gotten into this five ¢
acre ,

hundredAract of land.
A. Now this road right here was the only way we had of getting in there|,

; That was the only right of way we owned at that time and that's the only road

we had, and so, more than that, all of this time we owned this tract of land the
public used it. American Pigment Corporation used it and everybody come along 1
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}Mwmdtoumu. mymmmmwrmmwmm
|| seo there we nover kicksd, mmmm

Q. Now you say the puhite did use 01?7 S

A, The public did uso #, wwawwwm«.
Amarican Pigmont Corparstion, you knthw that ownad i plant evar thape-

Q, Un~hush, ‘

A. Now, they used that ioad, too, whils we owned this traot of land,

Q. Has there to your knfwladye evir bosn any other roed as 3 means
of acosas t0 this tract of land?

A. Mo, I don® know of any, nover have seen fi,
Q. Do I undarstand you'te say that your dad haulsd timber cut of there?
A. Oh, for, over » pariod of years, 1 don't know just how long and how

“Be -

Tr.9
(Tr.9) Calfes, now, he went there and taken a bunch of men and gut this road out.

Q. This was youy dad?
A. Yes, my dad. e didthat. Ho out the roed out. T wos in bushes
ond he cut {8 out and started the reed.

Q. Did he obtatn the use of thia road from Mr. Simpking?

- A. Raby Calfeo did that, Dr. Raby Calfes. He boucht that for $10,00,
hon they first went in thare to~=] have seen {t, | have seen a recd pt of that
mzmmam. amgmuamtmmmma

wn.smm m.mewmamn«mm 60 for the
oht of way.
Q. Iem going to refer to & dund dated the 3rd day of December, 1915

Steghan P.M. Tasker to N, J, Simpkins. It ts in Deed Book 38 - M.
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ommissioner, I am sure you have already found it but T don't have the page
here.

umber. Do you remember the name “Stephen P.M. Tasker” and who they were?
A. No, No, I don't. They were owners I had heard but this is just
1his. here. I know that they had an intsrest in the tract of land that we bought

ht one time,

Q. Did they not ~ ig it a fair statement to say that they owned a whole

lot of land over across the river?

A. They did.

Q. This refers to a right of way to the N.J. Simpkins crossing Breeden's

pranch, and you testified that this little area i3, shown on the thing, the

Beribbley lines, is Breeden's Branch?

A. Yeah and back up here i{s where that little - we called it the Pole

brtdge. We built that Pole Bridge so we could oo Crossthers, the branch.

hat little bridge that he was talking about there that was th_e Pole Bridae
hen we sold it.

i -9-

II

( 10) Q. Well, this would be a little cifferent bridge than the one he just
Tr.

referred to.
A. Yeah, that's right, but that {8 what we called it.
Q. Now, this deed from Tasker to N. J. Slimpklns also refers to

' something known as the "Miller Beaty Road". You know what that was ?

A. No, I don't know that.
Q. Have you ever heard that name”

A. Well, no, I don't know as I ever did but the only thing is, I knowed

Beatys, I knew Beatys when they hauled that tanbark out of that mountain up

7S




(Tr.11)

the cresk to the main road. Iknew them thave then.

Q. Well, Mr. Alligon, 1 will direct questions on that to Mr, Simpkins
when we put him on, Mr. Commissioner, [ have boerowed from the Clerk's
Office a plat entitled "Map of the Propesties of Mavris and Tasker® dated
August §, 1895) this 13 in the vary back page of Plat Book §, the sscond plat |
book of Plat Book 1. You remember there are two piat books. Now, Mr.

Allison, with the commisstow’s congant, I would lthe to offer this as an

| axhibit with the understanding thpt, of cmo. T have to return it to the

Clerk'l Office. _
MR, NUCROLS: If Mr. Craft haa no objection, Itta e
matter of recard. Whather it i3 an offtotal map or rot but it
is & matter of recopd in our Clawk's Office. Right?
MR, ma Righe.
BY MR, OWENS:
Q. Mr. Allison, I want to call your attention to the map  have just
referred to and place you here whare the railrcad crosses New River—
A, Un-hunh,~ |

Q. And crosses and then goea on south paralleling the river for a

paﬂqd of time before it leavas it, This ts marked at the village of Hiwasgee.
«]0~
Naw, | want to call your attention to this plat and su.ow you whes ¥ e'aq's

H Branch i3 on the map; and that runs gensrally east and wast, this being the

designation of north, and to the best of your knowlsdge is that the Breeden’s

l Creek?

A. That is exactly right. This is the road that goss on up there. It

76
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I ,
lis kept up by the state now but it didn't use to be. People just worked it
themselves. Then on up there is where you turn left off of this road into the
S8impkins' property. Then we followed it a little ways and crossed this

" Breeden's Branch and then turned left and went on around above their house.

Q. And you sold this property to Mr. Middleton—

Q. Approximately when?
i

i A. Oh=—

i
it

Q. Within the last few years?

Q. From the time that you first started using this property with your
i dad, say around 1918, until you sold it to Mr, Middleton and Mr. Cook
| had you and your families and members of the.public continued to use this
%road?

A. Oh, yes, there¢ was never no question. No body didn't ever try
ito stop us, no body.
| Q. And had it grown up some?
A. Yes, it had. We would have to go in occasionally, you know, and
cut the grass off it if we didn't use it.
BY MR. CRAFT:
Q. When is the last time you have been on the land?

A. Not since we sold it to Mr. Middleton. I haven't been up there

;:islnce then.
I

i
A




(Trﬂlz)

l ' .
Q. Do you know as a matter of fact that this right of way and road that

you are talking about that 13 shown on this map thut.has baen intoduced is the
same one that is being used now? |

A. Wall, now, I haven't baen over that road but I don't know, !
haven't been there since Mr. Middleton bought it. I haven't been up there,

Q. Wall, there has been evidence introduced here that he went in
and built a new road. | R

A. No, I haven't saw the new road.

Q. You don't know for a fact whether the road he has now built and now
using {3 the same one you are talking about o not, do you?

A. No, I wouldn't know, but that was a cleared out road that we had in
there.

Q. Did it have a bridge over it?

A. Tt had a little bit of bridge over the bank. We called it a pole
bndge. We built it over thore 80 we could crogs it, bullt it eut of poles,

Q. Is this entrance that you have raferred to that axists here on

| this map, is it still called the same creek ?

A. Well, now I don't know. I dom't know whether—1 couldn't tell
you about thét.

Q. Do you know whether it 13 callad Bpencer's Run or not?

A. No, I wouldn't know that.

Q. When did you acquire this property ?

A. My daddy—I don't know exactly but I would say about 1922 my
daddy bought i,

Q. How old werq you then?

A. Pourtesn--1 was about fourtaen. ' -




Tr.13)

Q. You said he bought a right of way? |
A. No, he didn't buy the right of way. Dr. Raby Calfee bought -
-12- |

the right of way and s0ld it to him. He cut the right of way fa Calfee~

Q. And sold it to your father?

A. Un=hunh,

Q. That i{s what your father told you?

A. Well, I saw—I don't havs it now but I saw the receipt that Mr.
Simpking gave him $10.00 for the right of way. I saw it but I don't have it

now. [ looked for it but I don't have it.

Q. Was thers any written document or sasement prepared ?
A. That was all, was just—
Q. Just a verbal agreement=-
z A. $10.00 you can have a road through theve for $10.00. That was—
Q. No map or anything mads?
A. Not in my knowledge, no.
Q. You say people used this road. Who else lived back up in thare
besides you psople?
A. We had two houses up there. Wo had 8 fellow Bowman and Mr.
Quesenberry. He's here. He lived on our place.
iz Q. Did he rent fram you?
A. Un~hunh.
Q. But he didn't own real estate?

A. No, he rented from us and werked for us.

Q. Who else cwned real estate up there?




(Tr.14)

A. Well, now, Mr. Simpkins that is sll that T knew that came out
ver this road there but Mr. Simpkins hauled his timber agross thig road, Sart
lof ¢, part of 1t he didn't. But be used it too. |
Q. He had other access to his property”

A. He did have other access but he used it too.

w3~
Q. Ho used it to haul timber ocut?

A. Un=hunh.

Q. You all gave him permiasion to—

A. Well, I suppose—ncw, T didn't give him any permisaion but I
suppose he had permission. I would say he did.

Q. Permission from your father?

A. Yeah,. un-hunh.

Q. But there was no written easemert ar agresment?

A. Not to my knowledge anything written about it. -

Q. They uged it to haul timber out?

A. Un~hunh,.
BY MR. OWENS:

Q. Mr. Allison, you have stated on cross examination that you have
not been up there since some repairs were made or —

A. No, I have not-—

Q. What ever has beon done you have not geen it?
& A. No, I have not gone back.

Q. But now make cortain that I undsratand that you have previcusly

pointed out in your direct testimony that the right of way you referred to is
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above or east of the old N,.J. Simpkins’ Vhome?
A. That i3 right,
Q. Now was there any other way to get into this property?
A. Not to my knowing. We had no other way.

Q. Are you familiar with the property that C. C. Abell used and bought

and sold to Mr. Glenn Stmpkins?

A. I have been on it. Yeah. I know where it is. T have been on {t.
Q. Did they use this road?

A. Yeah, there was timber hauled out over there too.

-14-

(Tr.15) Q. From the Abell tract?

A. Un~hunh. They came out over that rocad, too.

Q. And did Mr. C. C. Abell use this same road as a means of ingress
| to his property?

i . R

A. Now, they could have come anothsr way but they used that rad.

There was two ways they could come.

Q. So, Mr. Abesll in getting to his property would go off of this road

that comeg—

BY MR. CRAFT: |

I object, Your Honor. He has already said he had another way. He
did uge it to haul his timber out.

MR, NUCKOLS: Mr. Abell?

MR, CRAFT: Mr. Abell. That's right.
BY MR. OWENS:
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(Tr.16)

Q. All right, Dldketomknmmutfcmmm?
If you don't know~— ,
A. He didn't, Now, I will¢ell you. Now huntars, lots of bunters

would go—that’s a good place to squirrel humt. All the pubMe, ovepybody used

it to go out there. Idokmtbthcam.t_ﬁawmmmm‘vmﬂ
go out thare and kill the squirrels. Mast everybody used that route.
BY MR, NUXROLS: | |

Q. When did you last uge this propasty up hese that you sold to the
Middletons , and Cook?

A. We didn't uge it any moras, Wa didn't use it after we sold ow
proparty and the right. We gold 1t all to Mf Middleton. We haven't used
t‘tany“mm.‘

Q. Wwo#ouumgttupmthatm?

A. Yesh, yes, we ware. )

. 18w

Q. Vitwere you using 8 F06R -

A. We was guing to snd 8¢ hauling wood and logs and ostuft out of
there. We used that. That was the anly road we hed.

Q. Yau didn't use 1t because you lived up theve ?

A. Oh, no. |

Q. Did you over live up thme?

A. Heover did live there. We lived at another tract up home but we did
have two houses up there and rented tham. Wo had a farm clsaned up on this
seventyvfive acres. We had tenants fiving up thare and they used this road.
It was the only road we had.
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Q. Now, who did you say gave this $10.00 to Mr. Stmpkins?
A. Dr. Raby Calfee.
. Q. Was Dr, Calfee - was he interested in Muﬁaq timber out of up there?

A. Well, now, ha first bought this houndary of timber and hired my
daddy to market this timber for him. And that was why my daddy went there and
cut this road out. And he was the one that bought this road. Then later my
|daddy wanted the piece of land. S0 he goes and buys this piece of land and
then— he passe” away and deeded it to my mother.

Q. But Dr. Calfes bought it? Your testimony is that he bought that
right of way for ten dollarg?
A. Un-hunh,
Q. And it was for the purpose of hauling timber out of up there?
That was what he was going up there for, is that comeot?

A. Un-hunh. They bought it at that time but it never was closed
after that. As long as we had it we used fit.

Q. And your father bought the property from Dr, Calfee”

A. No, no. He bought from Forney Mining Company. Then he bought
Dr. Calfee's rights out but my daddy bought that from Forney Mining Company.

-16-

The deed will show that.
Tr.17)
Q. What I am trying to find out — in yow understanding, how did vour
father get this right which Dr. Calfee had bought?
A. Well, now that question I couldn't answer because he bought—I
couldn't answer that but the road was never stopped up. That's all T can say.

We used it. How he got the road I don't know.
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Tr.18)

Q. Allright. Now, you sold this praperty to Mr. Middiston?

A. Yeah, we, the heirs of the property. Thers wae more of it than
me. We sold it to Mr. Cook and Mr. Middleten.

Q. Was there a discussion at that time of acoess to this propety?

A. We talked about it. I taken them down there and showed {t to them
and we talked about the road, and I told them, showed them the road and told
them that that was our road, At;d I thought at the time it was our road. We
had used it over a period of years. I was the one taken thom in there and
showed them the property, went right over this same road.

Q. Do you know anything about a right of way across, through the
mountains that Mrs. Simpkins told about that led to your father's property?

A. The only road I know is this one right here. I don‘t know which
one she referred to Sut this is the only road that T knew, any right of way that
I knew that was in there any where. That's the only one we ever used.

Q. Mrs. Simpkins, {£.1 recall, testified that your father had often
said he had a right of way across the mountain but it was just too expensive
for him to bufld. Do you know anything about that?

A. No. Our main interest - the best of the land was facing where we

went into this road here and the best of the land and most of the timber was

thera facing that side. And that's the easiest way to get it. It was over thig md# .

and we got it there. We just used it, Now, there was another road back of the
place over there. But now you coculdn't got acroas there to it. You would have

to go down tothe river and take up the ridge to go acroas there. Then you would

have to come back. We never usad that road. I don't know what kind of road it

was or anything aboﬁt it. I know where it is8.
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Q. Looking at this sketch hare aéatn. Now this shows this rocad which
you said is approximately where you folks went in to get to this piece of
property ? |

A. This is. New this ie kept up by the state. The atate ends right
| hare—
| Q. 1Irealize that— | |
~ A. And we went out to hare. Then we turned left and went around above

the house and come in on our property.

Q. Irealige that, Now this shows it goes all the way through, or

| swings through your property and then comes hack into the Simpking' property?
|

' A. Yeah, that's right,
g
j

A. Well, we had a right out there and Simpking used it too . We

Q. Why did it come back into the Simpkins' groparty?

~ both used it. 3impkins used it and we did too, We had timber cut thare
' and we hauled. Anrd thoy did too, Wow Noah Simpkins sold his aoid weod
to Jtm Quesenberry and he hauled most all of it aut over that road.

Q. So it was used by both the Simpking and Allisons for hauling timber
out of there? |

~A. Yoo, that's dight, And evon the American Pigment Corporation

used this road to go back and forth across there.
BY M‘R. CRAFT:

Q. .Where is this other road that you wers talking about that was so
diffioult to use that you knew about? | |

A. Over on the other sids of the mountsin. Way over on the other
side— well, it didn't toush our property, It's what they called the Tank

«18= as




' (Tr.19)
Branch. It's the Alford Branch but you had to go up the river and go way up
a steep mountain. You couldn't get up there. We never used it,

Q. But there was a road there?

A. There was a road at that time but it has growed up now. It's
|| washed away. There's no road there now. I was over there not too long ago.
There's no road there. It's gone.

Q. Where is it in reference to this other road you are talking about
here? |

A. W;ll. now, it would have come way over here up from the back side
ﬂ' of our place. It come way up—I don‘t know who owned that land but it was way
back over on the back side, across the railroad track, down about a mile above
Hiwaasee and went way up that ridge and then back in. It i3 all washed away.
“ I don‘t know whether you could walk in there now or not .
Q. That was on the back side?
A. The back side but it wa sn't on our property .
Q.When was it last used to your knowledge?
A. I don't know that.
Q. It was a road?

A. Years ago. The last time I was up there there wasn't any road there.

Q. And where did it come out over here m.reference to this creek,

Breedens Creek ?

A. Now, this was on the opposite side of the mountain to Breedens Creek

ihiswas on Alford's Branch. That's south of this here Breedens Creek. We crossed

the mountain, I would say, I believe I would say, it's a mile and a half over

there.
86



(Tr.20)

Q. Where weuld it como oyt ? Gn what road? |
A. R came out on the main highway now. What ts #87 638.
MR, OWENS: That'a tlm main yoad,

-1~ -
A. That's whare it came out. ¥ou had to lzave thip road to go up

thers, And then at one time, way back there in that mountatn, thefa was |

tha road just went down., We didn't uae it much. Afer they guit uaiag ¢, it
just want down. Thaore was nrothing there, Washed away.
BY MR, OWENS:

Q. :'mwwmmmm'ﬂ!mm*. Do T undarstand your
tmmsuymuoamamm&um;mamdd&dmmmm
property? | | |

A, No. No. We had no tuterest i that road at all, The only intorest
we had was the road that T stated that want right in sbove the Btmpkins’ house

now. That's the only way we had.
BY MR, NUTEOLS;
Q. mmmmwwmmMmmmmm

afier it 13 typed?
A. Yos.
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BUSTER QUESENBERRY, a witness of lawfl aga, after first being duly
swom, dsposes as follows:
BY MR, OWENS:

Q. Would you state your name?

A. Buster Quesenberry.

Q. What is your age, Mr. Quasenberry?

A. Bﬂwnty-ﬁw .

“ Q. Where do you now live?

A. Dugspwr.

-20=
(Tr.21) : Q. O.K., Mr.Quesenberry, I want to refer you to an euhlbtt'ﬂhd with
the commissioner labelled, Defendants' Bxhibit No . 2. Now, let me show you
whare we are on this, This is New River. This is the approximate location of
the W. W. Dickerson Stére. This 13 the paint mine or the plant itself. It's
1n this area. This is the road gang off the Lead Mine Road back up toward
the property we are concerned with. Now, were you familiar with the five
hundred acre tract of land that was own ed by the Allison family.

A. Yes, I worked up there and lived up there,

Q. You 'dtd live up there?

A. Yes.

Q. On the Allison land?

A, YQB. gir.

Q. Can you tall us approximately when you first went tho_ra?

A. Ican’t tell you exactly.




Q. Tunderstand but can you tell us approximately your age or roughly

how long ago it was?

A. Forty-five years ago.

Q. Approximately forty-fiva years ago?
A. Yes, sir.
Qﬁ. How long did you live on the property?
A. About three years.
Q. Por what purpose did you live on 1t? {
; A. I farmed up there and cut timbar for hr. Allson.

Q. Was this land then in gddition to producing timbar, was it being
farmed or part of it?

A, Part of it was farmed.

Q. And how did you get to this mwhy?

A. That road that goes up thare is the only way you can get in there.

. -21~

(Tr.22) Q. In going into this proparty wauld this require you to pass by the

home of N, J. Simpkina?
A. Yes, sir.

Q. Would you pass above his homs or ~
A. Above it.

' Q. And after you passed his hame did you continue straight or —
A. It went on up about straight, on up where I itved, through there.
Q. Refeming to this exhibit agatn, Mr.Qtesenberry, and this {s the boundary

line of the property of the Allison Estate. Did you live olose to—can you point

out to the commiasioner approximately whore you lived? Whare your cabin was ? !
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A. I lved right on up above Noah's phcb there, right stmiqhi up the
hgllow above thers.
Q. On the Allison tract?

A. Yes, sir.

Q. Did you pay any rent for this or was it part of the compensgation?
A. No, it was part of the compensation.
h Q. Por working for Mr. Allison?

A, Yes, sir.

-

Q. Did other pecple ever use this road while you were there?

A. Yes, there was people used it.

Q. Do you know who used it or for what purpose they uged it?
A, Thsycgt timber out back in there. Mr. 8impkins did. Noah. He
had to come through some of that place of his he had on the mountain there .
| Q. And let me ask you this. Did Mr. N.J. Simpkins algo us; this
[road to remove timber from the back part of his place?
A. Yes. He came out that ridge and down through there back of his
place,

Q. Then I understand your testimony to be that Mr. Allison and Mr.

=22«

i glﬁnkma both used this road?

(Tr.23) ‘A. Yes, sir. They both used it.

Q. Do you remember anybody else that used the read?

A. There was psople that came in there to hunt, you know . They

| used that yoad. Anybody used it that wanted to when I lived there.

| Q. And you hﬁ/ﬁ%eum forty years ago, is that approximately how
long ago?

i oe




A. Yes, sir.

Q. Were you familiar with any other homas or houses that were butlt
upon this Allison tract ? |

A. No, sir.

Q. You know nothing about the rental property that Rir. Allisen spoke
of 7 |

A, Twudm~mmm“upt_m30‘vmaumwuwmu
but there wasn't nobody lived there but me when 1 lived up thave.

Q. Was what you raferred to as the Bowman house also on the
Allison property?

h. Yes, str.

Q. And was there any othar road or maans of aceess 2o this property? -

A, No, sir. '

Q. You are nat familiar with what hag transpived stnge then?

A, No, str. o

Q& Are you relatsd to any of thase people?

A, No. |

Q. Dtd you know Mr. Cook or Mr, Middlston before you tostified?

A. Yeah, | know them. 1 sold them my place up there.

Q. Now where was your place?

23~

(Tr.24)  ne OF & Cugspur. In Camroll,

Q. That's how you happensd to know?
Ao WB. ek.




-

Q. That has no relation to this tract?
A. No.

BY MR, CRAFT:

Q. This tract of land that you are talking about here that you ltved
on forty years ago or forty-five years ago— |

A. Forty-ftve—

Q. Forty-five years ago. When is the last time you have been on it?

A. I haven't been on it since 1 left from down there,

Q. Porty-five years ago?

A. Yes, sir.

Q. So you don't know what road anybody is using going in and out of

ﬁ;eu now ?

'

| A. Idon't know nothing about it. I just know where it was when I lived
! down there. |

| Q. You know where the road was when you ltved down there?

A. Yes, sir,

Q. But you don't know whether that road i3 the same one they are

tglktng about here on this map or not, do you?
| A. I don't know what about that. I haven't been in there. The same
road I guess from what they say.
Q. From looking at the map, you don't really know. Unless you went
o:.xt there and took a map and went on the property, you wouldn't know whether
1t; is the same road now or not, would you?

A. Yeah, that would be the same road.




(Tr.25) ' ' _
Q. You haven't been thare in forty~five years?

A. No, sfr.

Q. Youkmwh&butﬂamémmwo&mﬂuﬁwmw
as it is forty~five years ago?

A. I talked to peopls that itvad up there. They sstd it was the same
way it was. _

Q. Peoplo told you that?

A. Yeah. Iain't beon tn thara myself.

Q. You don't know of your awn knowledge?

A. No, 1don't know of my own knswladge,

Q. When you did liveithere you were living and working for & man that

owned the land and living in his house?

A. Yes, sﬁ.

Q. What kind of road was ft? Dirt road?

A. Tt was & dixt yand,

Q. How wide was 1t?

A, It wasn't too wide, It was about wide enough to get through it

Wasa't no pasging on it. Wasn't no place to pass. A narrow road. A wagon
road.

Q. There waan't much voam to pass on it?

A. Ro,

Q. Angd you eald othey poonls used 18 to haul timbey out and go tn and
hunt?

A. Yos, sts. /
Q. That [§ubgut all the use you knsw of?
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(Tr. 26) Q.

A. About all 1 knew of.
Q. It wasn’t posted.
Q. No, sir. They never posted it.

-.-25-

No gates on {t?

A. No, sir.
BY MR. NUCKOLS!

Q. The road after you passed the stﬁpklns' house, did it go straight
or go off at an angle, or what?

A. It went about straight up through there.

Q. Now, was the road the same width as it passed the Simpkins '
house and went all the way up to where you were living or did it get narrow?

A. It wﬁs about the same all the way.

Q. From this public road over there?

A. Yes.

L[4

Q. And was it wide enough for just one car to go up? If you met
somebady you would have to get off the road?

A. It would be a fow phéos you could get out maybe.

Q. 8ir?

A. There would be some places you could get out of the road,

Q. But generally it waa just the one way?

A. One way in there.

Q. Now, the back side of this tract of land - you were living down over i

this area, somewhat, the back side of this. Is this mountain land? 1Is this the

top of the mountain back up here?
© 7 94




’ © A. Yes, sir. That's mountain back in these.
. Q. Was there timber from up hera? .

A. Yeah, thers was timber all &ah in thars when 1 lived m. '

Q. Do you know whether or not at any time any timber from up st the
top was hauled in this direction? |

A. Mr, Simpkins hauled Ms from out this way from in there.

Q. He eame {n through that place, 4the corner of it,
oﬂﬁn

(Tr.27). . .
| Q. MQMtapﬁmmwupMmmdmmm

do you know whethey any of it was hauled this direction?
A« T don't know whother 1t was or not, |
Q. Do you authortze the secratdsy to sign your nsme to your deposition
after 1t {3 typad? |
A, Yes,

BUSTER QUBSENBERRY

Notary Puliic

Glenn L. 8impkins, a witness of lawfnl age, after first being duly swoen,

deposes as followss
BY MR, OWENS:
Q. Would you state your tull name.
A. Gleonn L. Simpking,
Q. Where do you now lve?
A. Just scuth of Aan Arbor, in the little town of Miland, Michigen .
| - gs




(Tr.28)

ﬁi

Q. Ibelieve that at the request of Mr. Middleton and Mr. Cook you

were willing to come here and testify?

A. | Yes, they called me awd aaid that they were going to give
depositions, and me and Marie threw something in the car and tare down here.
| Q. What is your age?
A. Seventy.
Q. Are you originally from this area of the county?
A. My father came from this area and cwned the land, I think back {n
1894.
Q. Mr. Simpkins, referring to this defendants' exhibit number two,
t?ke your time and acquaint yourself with that. Are you familiar with {t?
| A. The State Road 693, that is the Lead Mine Road, then you had this
692 going up to Mrs. Chearlie White or Myrtle White's property at the end of
| - -27-
the county malntena'mo toad. If you turned left you would go into Mrs. White's
or Mr. Johnston's property. I you—left—if you tumed loft you wauld go into
Mrs, White's or Johnston's property. If you tumed right you would go into this
N.J. Simpkins property.

” - Q. That we are now discussing?

A. Right. And when you started into N.J. Simpkins, a short distance
there, if you went across the stream, you went lsft and went above the cleared
land of the lae Graham and N.J. Simpkins ' propsrty in the woods, and there is
8 road that wes there as long as ! can remembaer.

- Q. Llat me rofer you to this defendants’ exhibit number two showing

this road coming in. I believe it is labslied there the "Farm Road”. Does this

. 96
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(Tr.

to the best of your knowledge reflect the roadwéy as you remember {t?

A. To the best of my knowledge, yes.

Q. Now, go ahead and tell the commissioner what you know about these
tracts of land and why this road happens to be there and what use has been
made of it? |

A. I would just like for the record to get my date and the approximate

" time of my mother's death when I was up there. I was born September 5, 1905,

and my mother died in 1909, and I went to stay with Lee Grant Simpkins,

i 1909 to approximately — until my father was married again and I think I was

i
n

g nearly six, between five and six, and every summer I would go up there and

! visit with them for two or threa summers after that, but ever year I tried to go
é back up there and see the folks and go back on the ridge; and due to the fact
} that my father had owned it at a point overlooking Hiwassee, out of sentiment
“ I wanted the land. I bought it from Mr. Abell in 1962, )

Q. Now, this 1s the land shown on Exhibit 2 as the C. C. Aball Tract?
MR, CRAFT: If you would, please, I would like to let the witness

identify which plece and so forth—

Witness: What piecs was that?

i - -28- .

29) MR. CRAFT: I am just objecting to the Commissioner that Mr.

Owens designate which plece, where it is and what number it

is on the map. I object to that.

MR, NUCKOIS: Ask him if he can identify from the map the

property-that he is referring to that he bought from Mr. Abell.

A. No, unless I have this old map which you had in your office.
54
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(Tz.30)

MR, OWENS: I don't know whut.ﬁnpmod to that map.

A. Iweuld hawe to reserve becauss [ den't want to make any

guesses hare bacauge I know this {3 important to yeu to get -

this very factual.

» OWENS:

Q. Wall, let me ask you this. Mr. Simpkins, if you will dcscrtbo the
md that lex off the mhnc road, Route No. 692, in a genarally southerly
dtgeetlon across the N.J, Simpkins property imo what was the Allison property
and describe its location from the time you remember it. I believe, did you say,
19097

A. 1909 but there was no road in there then.

Q. 0.X.

A. Thore was no road in there then. My best recollection of the road,
mfl that in&a when I used to play around with this Thornton Afuson . was when
Mr Alliaon went in thare.and cut the road in. They mads the road wide
Qfxouoh for theae big tanbark wagons to get in and out, to haul tanbark. And
ttpt‘a the firat thing that 1 knew that they were hauling out over from Hiwassee.
That was thair turn around there for whatever they went to pick up, Also, they
hguled, back in the chestnut days, acid wood cut of there. Then, N.J, Simpkins
hauled ‘lom out of there for a logging oparation and hrought them to a sawmill
M.mm of 692 where he had his two sawmills set.

| -2~
Q. And did he uge the same road?

A. Yes.

Q. Desoribe this road that was used by these people in reference to the
home of N. J. Simpking. was it sbove the home or below it? :
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A. It was - the land elevauoa - it was above. The lmd was gteep.

It went up through a field tm mlv was an orchard wm lee Grgnt~

around. I just vaguely remember that bridge that Tharnton Alltaon mentioned
there, not too well, but the only way that anyone evar got in or out of there
as long as I can remember was this road that ig in there now.

Q. Are you familiar with the logation of the road now?

A. Yes. |

Q. 1a this the same roadway and same readbed tha has boen uaad as
far back as you can remember? ‘

A. Ithink it's a little wider and #t's graded, which it wasn't bafors, to
my kuswledge. B was ovar the temain and I know of oo or two places Where
they had to g0 up ereund sed grads out slightly to gat throuh,

Q. But generally speaking is it the sams genayal roadbed that was used
as far back as you can remewmbar? |

A. rommmamymmmn;

Q. And you say it may be a little wider than it was back in those days?

A. Yo,

Q. And wag it used than primarily as 8 means to ramove timber from
the back—

A. Taubark, ecid wood as thoy called ¢, tha chestaut woed and also
timber out of there.

Q. And was this also used by Mr. N.J, Stmplina?
430

ﬂ’

iq 8impkins had it and went past, eh, just a decent distance from the ‘cleared land, b1



(Tr.31)" - _ : :
' ) - A. Yes, it was. In fact I went aver it with him several times.

Q. And in faot, is thlp'thn right of way that you hava to get to your
propanty? o

A. That's what—Mr, Aball took me over it twice in his truck when he
want up there to get wood, and took to his little sawmill over hare on Dora
Highway. He took me up there twige when we were negotiating for this property.
. If Imay introduce this, prior to taking this .trtp with Mr. Abell, in 1962 or prior
to 1962, Mrs, Dora Stmpkins, Mrs. N.J. Simpkins, her half sister, May

Quesenbarry of Max Creek, and Dora's two sons , my wifo and I walked from the
N;I. Simpkins house up to the point of land overlooking Hiwassee, and whan
we were up thare Mr. Abell was up there getting timber out then and he used
that road; and we walked back down the road to a certain point, then cut back
through N.J. Simpkine farm to his houso; and when N.J. Simpkins used that

to bring stuff to his house, firewood and so forth, he came across this same
identical roed to ]ust'immdtatoly abﬁw his house, and then had a road that

i went dowa to his house, just behind his house.

Q. Off of this road?

A. Yes.

. Q. Mr. Stmpkina, you testifiod that you have, as often as you could

and almost yearly, returned to this qanmx‘ma of the o unty?
A. That is correct.
Q. And each time that you have retumed, since you have been away

tq follow imu' profession, has the roadway as you remembered it still been
thers? |

A. Yes. But it started cut real small. Real small places that the

£
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(Tr.32)

horse and wagon or, you know, mules could go over, but Mr. Abell got in
there and whether he clipped it out I do not know, but he was driving a Ford,
to the best of my knowledge, I am a Ford Motor man, driving a three-quarter

ton truck in there .' and if you want to know the color, I think it was ahout

three different colors, red, green and I think truck green and red, and he used
that to go back out to the pdlnt overlooking Hiwassee to get up this firewood
and also logs for his mill that he had over on Dora Highway.

Q. And did you go into this area with him?

A. Yes, I did, twice, prior to the time that bought it in 1962,

Q. And is this generally the same roadbed that is there now?

A. To the baest of my knowledge.

Q. Now, I want to ask you, to refer you to a photograph here. Would
you identify that photpgraph?

A. Yes, in.1922, Mr Lea Grant - Simpkins, approxtmately the year,

was selling this land or turning it over, or assigning it to his son, N.J.

| Simpking. I was up there and took pictures of the N.J. Stmpkins property,

and this was the only roadway at that time. It was used for taking stuff off of
the farm only, no timber or anything else, to the main road. And here they
wére taking this up to the main road there, 692, at the time I took this picture.
This is N.J. Simpkins and Mr. Haley and Mr. William Trail.

Q. And is this the roadbed asg it appeared in the year 19227

A. No, this is right at the house.

Q. Right,

A. In front. Now this wasn't the road that went up around the turn.
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(Tr.33)

Q. Well, lot me ask you this. 1 bouevé this shows the house in the

. bpckground?

A. It shows the number two sliop that he had.. He had two shops, one
for large lathe work. This was where he turned out the round stuff. He m&de
chairs and beds and stuff like that, and that's the number two shed directly
ahead. It's not there any more. That hasn't been there for the last few years.

The house was just, as you are facing this, just to the right or below this

-32~-

glcture_.
v Q . All right, 'rhex; as you look at this phqtogmbh the house is to the
right of it?

A. Yes, sir.

Q. Which places the road above it?

A. That's right,

Q. Mr. Co;nmis’smner. I would like to introd:ce that as an exhibit,

Your Honor,

A. In connection with that, to the bast of my knowledge, there was
never, evar any roadway through the N.J. Simpkins property that went back out
to the point where my land is or back through their fields there.

| A. And this is the only road that ﬁm can ever remember”?

A. That is the only road.

Q. And you spesak of the point omlookinq mwésseo?

A. Well, that i3 where my land 1s, where we would go and look down
over Hiwassee. And its sixty-two acres there right on the tip of the- right up

at the up overlooking Hiwassee .
| 162




"Miller Beaty Road"?

!
i
H

Q. Is this above the W. W. Dickerson's store?

A. No, it's immediately above where the N & W comes - over where
they process the paint. Wen, it's between Dickerson's Store and where
the N & W Railroad came across on the Hiwasgee side,

Q. Are you familiar with ﬁ roadway that‘is referred to in a deed as the
A. Ihave heard them talk about the Miller Beaty Road but the only

part of that road I was familiar with was where they were going down to the

{ Cole Property. C-O-L-E. Mr. Cole. And that is Virginia Dickerson's father's

! phce ®

Q. Well, is that anywhere near this area or—

-33-

(Tr.34) A. The part that we used was this 692 that I knew of and they use to

come back in therg and take stuff out but I just knew of it and I couldn't swear
specifically who they were or whenever they were in there.

Q. Let me ask you this. Again referring to Defendants' Exhibit No. 2
and to the map that [ have taken from Plat Book 1, are you familiar with the
creek called "Breedens"”?

A. Thave heard the name but thethlr;é that confugesme, they had
different names for them. Different people had different names. And I think
this is exfremely confusing so I think I had better just stay away from the
Breedens.

Q. You are just not certain about it?

A. No, when I was a youngster what they called Breedens Branch used

to come down between the Trail and the Simpkins property to the best of my
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(Tr.

|

knowledga,

Q. let me, referring to this map of the Tasker Tract that 1 have
previously referred to, point out the railroad bridge crosaing the river and this
creek running up thxjough' here is Breedens Branch. Now, would you point out
your property in relation to that? |

A. Here is the railroad and the point of land is right here; and if I recall
to the best of my knowledqge, the Dickerson store was here,

Q. Referring to this plat that has the mountain ranges s:'perimposed on |
it, you refer to this as being your point of land?

A. That‘is right, sir, to the best of my knowledge.

Q. And can vou point out whare the Allison land would he in reference

to that?

A. I was never real familiar, just took for granted as to where the Alusoﬁ

1
3

land was in relation—

i

Q. 0.,K, Ihave no further quesiions,

BY MR, CRAFT:
35) Q. Do you know when State Route No, 692 was hvilt, constructed?
~ A. No, Mr. Craft, I would like, off the racord I would like to tell you
a cpuple of things, to Jrientate vou if I may. Then I will get to thig—
Q. If you don't know—
A. Well, it i3 not going ta be a yes or no. I want to tell you this off
the record. (Off Record).
1 don't believe that they called it 692 then to my knowledge. The Miller
Baqty Road I think it was called then.
| Q. It was called what?
A. The Miller Beaty Road.




Q. Approximately when was that built?

A. I would go back there years aftar' that to visit, I définitely remember
them hauling tanbark out. Then also iron ore out, but I was never there when the
were haulir'xg paint out, to go back and see them hauling paint out, They all
used this 692, what's now called 692, |

Q. Does tt follow the same road bed as it did the time you knew it*

A. Yes, sir.

Q. Then that would ke more than twenty-five years ago', I would say?

A. That is right. 4

Q. Whén is the last time that you have been on this road that is in
dispute here ‘hat you have identified following the same roadbed serving the
property of — .

A. I have been over it the last three years.

Q. You were over it then this last year?

A. Three years, ves, sir. But I come down here which is yearly, we had
gone to Florida and coming hack we planned to go up there.

Q. Have ‘you observed any change in it in the iast three yearsk?'

A. Yes, sir, 1 noticed it. .

Q. What kind of change have you noticed?

A. Well, instead of the slight, small brush that you could pull with a

car or team, it was cleared out and a little wider and 1 noticed that there was a

~35-
(Tz.36) culleert there, that I don't remember. Then there was better ~racdina where it
| went up éround the point, to o back ot to the point overlooking Hiwassee,
Q. The bridse—

A. The bridge was not too far from being directly, and as you are

looking from tha N, J. Simpkins house tothe right, where the stream comes

through, that is where the culvert was. Whether you call Att a culvert or bridce,
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that's up to you. 4

Q. Then you say that in the last few years that you have noticed
W}dening and improvement and construction and cuitingy out timber and so forth? |

A, Well, there wasn't any timber cut out,- it was fust little brugsh., We
had driven our cars up there, you know,

Q. Nobig timber? |

A. Oh, gosh, no, there was never - no, 0 mv knowlecdae, there was
never  any, now this is to my knowledae, 1 iever knew of any t'mher or didn't
se;e l:ecause that was cut over pretty thoroushly. My uncle cat it pretty
thoroughly, T know, and { knov) tha Allisons cut it over mretty thorouchly.
Anything that is in there would be second -rowth,

Q. Anything cut then that's over iwo or three irches alon~ the road then
W ould not be along the roadbed that‘you krew about then?

A. No.

Q. You say you bought property here in 627

A. Yes, sir.

Q. Now, before 1962 how many times were you over this property?

A. My cousin, Mae Quagenberry, Mae Simplins Quesenberry, ‘rom
Max Creek, and I would go up, oh, we use to v‘-s& with Mrs. N.J. S mphins,
Dora, because it ig her half sigter and she ig in no way related to me.

Q. Well, how often would you do that, vearly?

~A. We tried to make it vearly, but we rlidn't make it -1ip there vearly.

And sometimes we would 50 up and see Mrs. White and o hack over the

k“ p?'openy. and go back in there aways, and walk back in. And one vear, Dora,
Mrs. N,J. Simpkins, Mae Quesenberry, and Dora's two sons, my wife and 1

walked all the way hacl: out to the point.

Tr.
‘( r 37') - Q. You still own your property”

n ' _ A, Yes, sir.




Q. Mr. Simpkins, I want to e_ask vou, is there an old ri~ht of way that
goes from 692 to your property that doesn't 4o this route here?

A. No, sir, therse is not,

0. Naver was onae?

A. Never was one.

. Q. Are vou familiar with any hridge or old road?

A. No, absolutely not,

Q. How do you yst to your property?

A. This road. That is the way Mr. Aball took me on two occasions and
sald this is our ricght of wav.

Q. And you are denyin: that there 13 any other road—

A. Absolutely—

; Q. To =zet to your proparty— -

A. Emphatiically.

Q. So vou have an interest in this roadway, dé vou not?
f, A. Very definitely,
i ™. That's right. You need !t to j2at to vour property”
l : A. That is correct.
i Q. That is the way that you would like to «et to your property”
A. This is the—when Mr, Simpkins assi¢ned this right of wav to him,
to Mr, Abell, and Mr. Abell transferred it to me and there {s the assignment

right there.

Q. Does your deed refer to this road?
| A. That's right.
Q. That road {3 not—you are sure that it doesn't exist over another

route down below—

He took me in there twice and the road, to the best of my knowled:e, that Mr.

Abell ugsed when we saw him up there with Mrs. Simpkins and Mrs., Ouesenberry,

-37-

A. Absolutely not. Mr. Abell took me in there and said” Thig ist he roadl.




(Tr.38)
was that he came over this road. There is absolutsly no other road, either in
writing or implied.

N, You don't know of any other road at all that previously wasg 'ised to

reach the property you acq:ired?

A, Mrs, Simpkins—

Q. Iam just asking that, is that true”

Q. Would you state that azain, please,

Q. That you are not aware or never heard of any prior foad--

A. Absolutely not—

Q. Or; other road to reach the property that vou now ovwn except this
ro;ad?

A. That is right. Nobody ever talked to me about it, about any other
read, In writing or implied.

Q. How old were you wixen vou left here and went to Michigan?

A. When I went from “/est Virginia my father was with the N & W
Ra}tlroad. When we left VWest Virginia, we were at Bluefield and Willilamson,
.I x;;vas eighteen. | And every year when we would come down to see the folks in
C?rroll County, my mother's folks were the old Senator Webb up in Carroll
G;ounty. We would come down every year to see them, my relatives,

| Q. But you have never lived on this property”

A. No. I bought it out of sentiment and hoped someday to have a little
cabin up there,

(5. But you don't have any house or anything up there now?

A. No.

Q. You just have a piece of land?

A, That is correct.

Q. Do you know Dora Vivian Simpkinsg”

A. Yes. Know her well,
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(Tr

O

Did you ever talk to her about the property that you now own?
A, Never one ward.

Q. Never have mantioned---

.39) 4. Mot one word--

3

» Newver hava talkad to her about the access or roas to go Into vour
proparty
A. Absuiistely not.
Q. Vas she an older resident of that area”
A, M5, she came to Tes Grant 3Simpkins adar I was there,
Q. But she still live: in that area, deesn't she”
A. 3ho married my uncle.
Q. Does she still Hve thera:
A. Yes, she doss.
Q. I3 she a reliable parson?
A. T never found her to bs reliable,
Q. Yaou nevar found her to Le rellahle”
A. That is corract,

Q. You woudd not beliava her under osth in a mattor i wshich vou had

ii an interest or sho had an interest?

A. No, I woulin't, T ahsolutely would not,

BY MR, OWEN3:
‘ Q. 1ot me ask you oue other queation, Mr. .:‘-‘:implé!ns . Do vou ever

remomber any road below the N,.J. Stmpkinsg' home ™

A. Thore was nevar any road Lelow, axcept the people on the farm
gsed: 1 can rom@mbar ono thrashing machine cominz in and gotny up to a fisld
betwaen where they conta into the road, into their property, and the house.
Thay went up on a hill and threahed., Mr, Cole did. And they used to have
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a road that they used to go back out along the point overlooking this Miller
Beaty Road and got fireweod. They would go through there and get firewood
“ bt there was nmever any road. At one time my uncle, N,.7, Simpking, was

ghort on time to et down to a train to Hiwasese, And he went dovm throuch a
rough hollow, there was boulders and stones in thera nearly as bic as wa~ons an\k
ha want through that, and he sald someday he would like to build a road through

thers becansge it was a short cut,

|
1 -2a-
‘

(Tr.40) G, But it was never—
| A. Never, never did they—
Q. Does the Commissioner have any questiong?
BY MR, NUCEOIS: |

Q. You own sixty and one-half acres”

A. Sixty-two, more or laas,
! Q. During the time that you know that Mr. Mell owned it, <id he use it
just for getting timber out of it?
| A, Timber and firewood, apparer.»tly for his own use, and apparantly
selling it, I am not absolutely sure of that but T itnovw he wasz using it. On
different occasions we went up thére the road eould bas gone aver.
Q. Did anyborly live on this property that vou know of?
. A, Onmy prope;ty?
Q. Yes, sir,

‘A. HNo, sir.

Q. It has never been lived on as far as you know”

A. No. V/e have taken hoy scouts up there from the Powhatan Camp,
taken thom up thera and we have had lttls cook-outs. I have been a boy
scout commissioner for nearly fifty years now. Was would take them up

there but we never—we walked back through that road going in there.
. 130




Q. But the only use that you know of that this alxty-two acres has aver
been usad for, has been for timber and for viaftation like you clo for your own
enjoyment and so forth?

A. Yag, gir, |

Q. No family has aver lived on it?

A. Not to my knowled:e, ever.

Q. Did you ever use the road going up to it for other than family
purposes or anything? '

A, Othor than just vigitations. One thing I might tell you, “Vhen the
wagons cane in there so that they wouldn't hit each other, they hac their
time tables, apparantly, and they would come out to this point overlooking
Hiwassee and make their turn-around, these hicj, loang tanhark wasons. They

wara maraly like ha~ wagons witht he wide sides,

-y
BY MR, O%ENSs

(Tr.41)
Q. Mr, Simpkins, were you famillar with any use of this road hvy

people who lived in cabins on the Allison property™
A. Iknew they were in there. Then there was a family by the name of
| "Hinkley" that lived on the Simpkir}s' property vears ago. But that was a little
before my time,

Q. Well, Mr. Thornton Allison~—

A, I knew they were up there, I knew that they used this road :p above
the property but the kids, the youngsters and stuff coing to school or hoing
down to Hiwassee, instead of going around this road, they cut right through the
N. J. Simpkins property, and it came right through where that little picture
shows. It came back through by the houss there.

Q. Mr. Thomton Allison testified that there had been two rental units on
this property that they had rented, and that pasople had usaed this samé roadway
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to get in there, but you are not familiar with any rental arrangements that the
Allison family had.

A. No, I am not,
BY MR, NUCKO1S:

Q. Mr. Simpking, when you boucht this property from Mi'. Abell in 1962,
the deed that you have, and you have a copy of it there—

A. Thave the other in the bank, deposit box. I have a copy of it signed.

Q. Butthe one that you have is just like the one on record.

A. That's right, ‘

C. It' grants you a rivsht of way as per the deed from Mr, Simpkins,
N. J. Simpkins, and his wife, Dora, to Mr, Abell, is that correct?

A. That is correct.

Q. Did you ever read: that deed hetween Mr. Abell and Mr, Simpkins
which established this right of way?

A. The only thing I iust went by~I did not read it, no. The only thinc I
W ent by is Mr, Abell took me over the property twice to show me where the road
way was.

Q. What he showed you was this particular roard here”

-]
(Tr. 42) A, That is correct, yes, sir.
Q. And that right of way not only went through Mr. Simpkins’ property
but went through the Allison property?
A. That is correct,

BY MR, OWENS: Is this the deed you are referring to, Commigsim er, of
September 13, 1952, from N, J. to C, C.?

MR, NUCKOLS, Yeas, un-hunh,

BY MR, NUCKOLS:

Q. Are you aware, Mr. Simpkins, that Mr, Abell, when he got this

112




| property from Mr. and Mrs, Simpkins, the right of way granted to him was a
right of way for the purpose of ingress and egress to this property over other landp
of the properties of Mr, and Mrs, Simpkins and doesn't mention the Allison
xoperty? ' |

A. Not to my knowlaed:;e. There was no roadways or graded roadways
or roads used to my knowledge Because we walked back thare through the fields
and we walked back around the road. There never was any other roads or any

mention of any other roads or any planned roads. Mr. Abell specifically drove

me over the road that's here twica in his truck, in talking to him, and he satd

at the time that he wanted to ¢et some more timber off of it, then he would

- gconsider selling it to me. And in 62, prior to 62, approximately prior to 62,
he agreed that he would sell it,

Q. Now, when you went over this road on these two occasions with
Mr. Abell, vwere you aware that this road also traversed property belonging to
the Allisons ?

A, I don't believe that I could be too specific on that, and if it is,
it {s vague. I don't think that in fairness I should try to make any commitment
there, e take so many things for granted when, you know, vou are goinq in,

you are just interested to get back to your property.

Q. Irsalize that, but Mr. Absll did not make any reference to the
fact that you were traveling on Simpkins property and Allison property to aet

to the property he was selling you?

A. No, he didn't, He just said—he said, 'T will take you up there

; ~42~
I|A|
(Tr. 43) and show you where our right of way is that goes into the property". And he did

this and we went up there twice.

'! MR, OWENS: I understand the Commissioner's concern is how Mr. N..I.
Simpkins could have conveyed Glenn Slmpkins a right of way over the Allison
property. .
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MR. NUCKOLS: That's right.

A. N.J. 8impkina or Dom Simpkins never in any way talked to me about
a roadway or deeding me a right of way or anything. I've never said one word.
It was never in any way mentioned.
BY MR, CRAFT: A

Q. Was that Dora Simpkins, the one you sald you wouldn't believe
under qath?

A. That {s corrsct,

Q. Iwantto ask you, is it hecause of some dispute over this roadway?

A. No, sir, absolutely not.

Q. Why wouldn't you believe her?

A. Because specifically they had a large grocery bill down here=I‘l1
tell you this~I don't think=— you wanf this on the record?

Q. I don't know why you wouldn't believe her, something personal?

A, Yes. 1 can tell you and be very brief and very quick.

Q. Just a personal relation bstween you and Mrs. Simpking~

A. That's right. Dora and Noah Simpkins was lgving on the old lead
M;ﬁq Road, near where the bridge goes across « what we use to call the Bowman
Ferry, that's the road that comes back over it from fhe Iead Mine—

Q. ILaet's limit it tovhat A‘.hi's problem was between you and Mrs.
Simpkins .
A. That's what I am telling you right now. They lived there and she
wfpta me and I have got the letter right here with me where she wrote, that this
man was loading her up with work and she just couldn’t take it any more. He

was not keeping his promise on what they were to get off that little farm as

tenants, and I said out of dignity, "Why don't I buy the old property up on the

mountain”, and they were abdut to lose it af the time. I've got to tell you this.

G TRA
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I And they were about to lose it and I bought the property, and I said, *I will
Tr.44) give you a life tenure on it and whatever you do to fix it up I will try to match
that*but they didn't do any fixing up, so I didn't. But I did pay their grocery
bill off with Hiwasses. I think it was approximately $80.00, to the best of my
knowledge. ,

Q. How much did you pﬁy for the land?
A. I think it was $1,000.00,

Q. You paid $1,000.00 for the land and paid their grocery hill?

A. Ididn't pay the full $1,000,00. I was paying on it, $30.00 a
month. And I wanted this for Mr. N.J,, Simpkins and his wife, Dora, who both
had heart conditions, to keep them going. Then one time Dora Simpkins had to
d walk to Hiwassee to get¢as while the boys had bought & car with this money I
was sending up there for them to use for medical use, made her walk to
| Hiwassee to get gas so they could drive the car down to take her to shop for
groceries in Pulaski. So then when I found out these boys were using all the
moniaes that I was sending her for a car, I even sent a title, got the title here wttp
me, 1 even gave them a title to a car and said, “I will give you a title to a car
you can use. I will buy the car on shares with you. We will split it three ways
so averybody will have an interest in the car." |

Q. What has that got to do with not believing Mrs. Simpkins under
oath?

ﬁ A. Thave to to tell you this to gét.seeesevesees.s S0 than they sent
the title back and said, "No* . and said'you premised to fix the house up”,

I have got the original, pencilled copy agreement. That's what it would be.
Nothing is said about fixing the house or anything but I said, "Anything you

do to fix it I will try to match and halp you on the house.” But I, here I got—
put six kids through college and I was just barely squeezing out this $30 .00
& month if you want to know it. 3o then they started getting on my back, and
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“wa_,nted the roof fixed, wanted me to rebuild tha house, and there was nothing in—
I have the written contract right here with me,

MR, OWENS: Let me see it—

MR, NUCKOIS: I don't know whether—

A. So then they got pretty hostile with me.

Y7 —
(Tr.45) MR, CRAFT: I am willing to terminate it there.
A. Well, we have been in a hassle ever since about that, Mr. Craft,
MR, CRAFT: The problem about the house.
A. Yés, I mean what they were going to do. I think that briefly will
gettle it.

MR, NUCKOIS: And that's why you wouldn't believe~—

A. That is correct. She made statements on her depositions that I can
disagree with right through the deposition.
“ MR. CRAFT: You have read her depas ition?

A, Ihave.

MR, OWENS: Mr. Craft?

MR, GRAFT: I have no questions. . .

MR, OWENS: Let me ask you this, Mr. Simpkins. I am going to refer
to=— ’
w\ MR, CRAFT: If you are going to ¢o into that contract then I will agk—~—
- MR, OWENS: Yes, sir—

MR, CRAFT: Some more questions—

'MR. OWENS: Yeah, O.K. Iam going to go into it,

MR, CRAFT: Ithink it is immaterial. The question I asked was why he
disblieved. I think all this is remote to that except—

MR, SIMPKINS: We had a signed and written agreement and she

wanted me to go over and above that written agreement and expect me to re-
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huild the house,re-roof the house, and these things and I ¢ould not do it and
would not do it. I told them whatever 1rx{pz'ovements they did T would match
them.

MR, NUCKOLS: Iet me say this, Mr, Owens, and Mr. Simpkins and

Mr. Craft, what one witness feels about another witness in this case, people
who are not parties to the action, I don't think has any relevancy, no bearing,
is not going to have any bearing on my report or anything as to whether Mr.
Simpkins believes Mrs, Simpkins or vice versa. I would just as soon not go

into it.

45

-

MR, OWENS: I agree and I didn't ask the question, Mr. Commissioner.

MR. NUCKOLS: It is not going to have any bearing on my report.

MR, OWENS: Now, may I pursue at this point the contract that Mr.
Glenn Sim pkins has referred to or do you want me to B t recall him, Mr.
Craft, any objection to my recalling Mr. Simpkins”

MR, CRAFT: I am of the obinion, as the Commissioner ruled, that that

‘contract, whether she demanded more or lass or whethar he gave more or less,

is \in'elevant to the issues and I have no objection. If you ¢o into {t, of

course, I will have to cross-examina.

MR, OWENS: Oh, surely. ‘

MR. NUCKOLS: Frankly, gentlemen, I would just as soon you all didn't
go into it. I don't think it is going to have any hearing whatsoever on this case.
(discussion off record)

MR. OWENS: Mr. Commissioner, for and on behalf of the people
involved in this matter, I wish to offer to you a written agreement between N.J,

f and Dora Simpkins and Glenn Simpkins for the sale of the very property we are
now concerned with, that is, this being the property over which the disputed

iright of way goes. At this point & contract had been entered into - ihereby
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N.J. Simpkins and wife were agreeing to sell the property to Mr. Glenn
Simpkins at a payment of $30,00 per month and that he, in fact, made payments

on that contract—

WITNESS: Up to about two hundred and twenty, bstwean two hundred
and twenty and two fifty—

MR, OWENS: All right., Now, as I understand, it's the Court's ruling
that thig i{s {impoper or irralevant.

MR, NUGKOLS: Yes, I feel it 1s improper and irrelevant.

MR, OWENS: Then may I introduce the contract and the letter from
Mrs. Simpkiné in the record and except to the court's ruling and save my
exception on it,

MR, NUCKOIS: Yes. These will be exhibits along with this picture
of this particular witness,
! MR, OWENS: Yes, un-hunh.

(Tr.47) MR, NUCKOLS: Do you authorize the secretary to sign your name to
your deposition‘ after it is typed”
WITNESS: Yes.

GLENN L. SIMPKINS
\

By \_@A Ll A ;’_};)M:{Lv—s;—_

Notary Public

\..»'
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BOBBY M. MIDDLETON, a witness of lawful age, after first being duly

sworn, deposes as follows:

BY MR, OWENS:

Q. State your full name, your address and your age?

A. Bobby M. Middleton, Route 2, King, North Carolina.

Q. Mr. Middleton, are you and an associate and partner of yours, Mr,

Fred Cook, the owners of the tract of land that you purchased from the Allison

Estate?

A. Yes, sir.

Q. And prior to the purchase, Mr. Allison has already testified that he toc}k

lycm. into this proyvarty and showed you the right of way into the property— '
A. Yes, sir-—- |
i Q. Is this correct?

A. Yes, sir, we drove in~,' in a vehicle,

Q. Do you know how many times you went into the property—
A. And looked at {t?

Q. Un-hunh,

A. Just once before we purchased it.

AY

Q. Mow, as you drove into the property could you drive over an
Bxisting roadway?

| A. Yes, sir, we did.

Q. Was this with a truck or—

A. Ve drove a Jeep ~ four drive.

Q; What was the condition of the roadway at this time ?

A. Just small underbrush,

(Tr.48) -47-
Q. Small underbrush. Any timber at all in there;
I

' A. No, sk.

Q. Could you give us the approximate size of the madbed?
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A. Well, this roadbed was approximataly, 1 guess, a half mile long~
Q. No, the width, I mean, not the~

' A. And the total amount of the debris that was taken out of the road to
be hauled was two six yard trucks. It was pushed all the wav to our property
and it 13 still there in a pile to be looked at if need be. Everything was pushed
out of this roadbed. It was pushed twelve footv in width ~ one dozer blade width,
Q. Atwelve foot width~

A, Yes, sir,

Q. Let me refer you to this Defandants’ Exhibit No. 2 showina the
right of way in dispute, Is this the right of way as it existed when you pur-
chased the property?

A, Yes,sir.

Q. And is this the right of way that you cleaned off?

A, Yes, sir. We started at this point right here, and pushed all the

debris from here back to our property.
Q. Now, you point to ymir starting point on the road leading off of

692, 1Is that near the cabin?

A. That is approximately two hundred feet, I guess, from the state
road to this point. And approximately six - eight hundred feet to the house
from there, I would say,

Q. And as you come in from 692 did you cross a small branch thera?
A; Small branch, right hare,

Q. And then you went off in a generally southerly direction?

A, Yes, sir. Thare is an old fence on this side of the rivar coming

{along here, which the bank, the road is this deep, it's three foot deep, the
rambankment into the old road bed, and the fence is on the side of the road.

Q. Is that on the easterly side, this being north?
A. This being north—
Q. North running this way—
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(Tr.49) ‘A, Allright, East and west~—

.
i

fenca?

Q. East over here. On the easterly sida of the road there i3 an old

A. Un-hunh.

Q. And you used a twelve foot blada-~

A. Yes' 81’“

Q. And puéhed what you called the small brush?
A, Right,

Q. And d}d you follow this same path in doing this as you did when you

ware there with Mr. Allison?

A}

A, Identwal *

Q. Did you create any other damage to the property at all?

A. None,
Q. Did you remove any timber?
Ao No' sh'a

Q. A photograph has been introduced showing a bridge~—
Ao Yes—

Q. Did you make this bridge?

A. Ibuilt it sometime in January. People called me. Said people was

iin there hurting. The bridge that Mr. Thornton Allison talked about is still
tmwatthe..."."’ ‘

Q. When you built this bridge in January of this year, do I understand

your testimony that you took it right over an old existing bridge”

A. Iputa culvert in there when the dogzer came across it,

Q. At this time and when you started this work were you of the opinion

jand balief that it was your righf of way?

A, Yos,
Q. Is there any other right of way you are aware of?
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AO Noo
Qc Has W. Iohnstﬁnattomptedto.....-.....-...

A. Before Mr. Johnston......... we had already pushed the ‘debrls back
fo our property.

49~
(Tr.50) Q. Did you know Mr, Johnston prior to this®

A, No.

Q. You all were not acquainted until this came up—

A, Until thig came up.

Q. How many times did you use this road getting into your property?
A. Iguess three or four times,

BY MR, CRAFT:

Q. Mr. Midleton, I belisve you testified that during the last year you |
had been on the premises—

A, Approximately three times, I guess.

Q. And you put this bridge in?

A, Yes, sir,

Q. Did you cut and remove any timber ?

A. No, str.

Q. Did you remove any cable that Mr. Johnston put across the road?

A, Now, the cable at the entrance, which you would say down at this
point right here, 13 a cable that is tied on one end ard the other end is
v@pped around a tree and stuck to a leash. I have been up on occasions and !
put the cable back myself. The time before I was up there Somebody had cut
] the cable~he had put it back—somebody had put it back with clamps-~—they had
| took the clamps off the cable, The cable was not even together the last trip

I was up. The cable on the other end had been cut and had been cut by some
one other than me or Mr, Cook. I don't know who cut it but there 15 shat gun she*lls
up on my property. I guess some hunters have bean in there.

%
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Q. And cut éhe cable?

A. Yes, sir. Because someone came to me and talked to me about it
and didn't like it because the cable was up, I told them I didn't hgve nothing
to do with the cable. If they wanted to hunt on my land and could get to it,
they could hunt, |
“ Q. So you gave them pérmission to use the road”

# A. I gave them permission, just as I stated, if they could get to my
property they could hunt on it.

-5D
(Tr.51) Q. “Well, you fixed the bridge so they could get in didn't you?
A. No, sir.

Q. You didn't fix the bridge~?

A. I owned this property, 71 or 72, that bridge was put in this past
Ianuary . »
' Q. While this suit was going on?

A. Yes, sir,

Q. When you knew your right to use that road was in controversy?

A, I had not been told not to do it.

) . Q. You told the psople not to put the hridcje in?

A. No, I said, I had not been told not to use that road or not to qo in.
Q. But you knew your right to use it was in controversy?
A. Right,
- Q. But you used.it any way?
A, Twice.
Q. When you first went in there were there posted signs?
j A, No, sir,

Q. You didn't saes any signs at all Mr, Johnston had put up?

A. Not when I bought the property.
Q. Well after you bought it?

123




A, Yea; sir.
Q. What did you do with the posted signs?
A. I didn't do anything with them,

Q. Along the road, what vou call the old roadbed, what did you do
with it? |

A. I didn't do anything with it.

Q. You just pushed debris out?

A. That 15 correct,sir.

Q. You didn't cut any trees.

A. No, sir.

Q. What kind of equipment did you ugse?

I ’ 5]

(Tr.52)
st A. I used a bulldozer, K

Q. That is the only thing you had in there”

A. Yes, sir.

Q. Now, when you bought this property did you have a title examination
made ?

. A, To the extent to sce if there was anything agairst the property.

Q. Youdidn't determine whether or not there were any easements or
rights of way?

A. No, sir, Mr. Thornton Allison said it had been in the family for
sigars + I figured it was é right of way by 1ntent. Everybody used it.

Q. Well, did you have a telsphone conversation with Mr, Johnston
hgm about it?

A. After we did the grading, yes, sir.

Q. You told him that you had a right of way in there?
! A, Yes, sir.

Q. That you would send him a written copy of it?

124




" A. Yes, sir.
Q. But you didn't do that?
A. I couldn't produce one. I brought a lawyer over and we checked
the records. I couldni find one when it was checked,
Q. Found out you didn't have one 50 you couldnt provide it. That is
correct, isn't it?
| A. Yes, sir,

Q. Now, after that conversation didn't you talk to Mr. Johnston and

offer to buy one from him?

A, 1 told him that I had .been in business up here for fourteen years. I
| had never had a problem I felt that couldn't be settled. I had bought land and
give it away, where I sJld land I didn't own or someone had misrepresented
me in buying, I had bought land and éive it away to make a settlement. I
wanted t6 bea friand of his, if there was any way we could work the thing out,
I would consider paying him a reasonable amount for a right of way in writing,

yes, sir.

_52-
(Tr.53) Q. Did you have counsel representing you when you bought the land?

| A. Yes and no. It was in dispute. Dow was representing one of the
parties, They could not make a seftlement with the other six heirs. They
worked everything out that way. Mr. Johnny Alderman is my attorney in HmsvillJ;
| for titlg opinions on property. He came over totake care of things for me,
Q. Before you bought it?

“ A. Yes, sir, befors closing.

Q. Before you cloged?

‘ ‘ A. Yes, sir.

Q. Have you talked to him since then about whether or not you have a
’ legal right of way ihrqugh there?

A. We came ovar and looked for the right of way and oouldn't find it,
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except this right of way across Breedens Branch. He said it all tied back into
H the big astate there, was all one piece of property at one time and there was
| no question of right of way,

Q. You don't deny that you all have been responsible, either you or
people working for you, in doing the things in this constructidn of. thi s road
along its present hed—

A. Well, we didn't construct.

Q. Well, call it improvement—

A, we 1mproved the existing roadbed—

Q. -’-.’»fhat you called the existing roadbed?

A. Right. I even pushed the dsbris to my property line. There i5
nothing left on Mr., Johnston's property at all that came out of the roadbed,
| It was all pushed to my property which was half a mile, approximately.
| Q. Did you have the proi:erty surveyed when you bought it?

A, No, sir, it called for five hundred acres, more or less, and if you
get to the survey point, Mr. Allison said that where Mr. Johnston had surveyed

is up on my property. But that doesn't concern me. My deed calls for five

hundred acres, more or less, I am not going to argue over a little bit of land.
Q. You and Mr. Cook are partners in thig~—-
/I Particular tract of land, yes, sir.

~53-
(Tr 58) q Q. And what doas Horace Strickler have to do with it?

A. He is the man I contracted to do the doger work. Heé has nothing
to do with this, |

Q. He brought his vehicle in there, and the dozer and didthework,
right?

A. Right. You couldn't get in with a dozer. You mdtowalk in.
BY MR, OWENS: |

126




R, 55)

Q. You made reference to a dispute among the Allison heirs and I
represented Thormsn. This was really a dispute involving other land—

A. Estate sale— |

Q. Not this particular tract of land but how.,much he was going to keep
out of his old—

A. Homeplace-~

Q. Right,

A. 'Ye were working together.

Q. And the dispute was among the heirs, you were not involved in it?

A. l'Jo;
BY MR, NUCKOILS3:

Q. When you were purchasing this property, negotiating the purchase

of this propertv, who did you deal with?

A. We dealt with one of-:che Alliscn girls. She had a sister that came
in here and we talked with her sister. There was seven heirs. Thornton was
only out with the other six. Two of them was dead; he was the black sheep of
t_he family accordmg to the family, you know. 5o he wouldnotsell his part so
we purchased six/sevenths. Then in return we traded with Thornton giving him

what he wanted beside his house, the old homeplace, land to make a settlement
with him. Ve gave him a deed for our part in that tract and he gave us a deead
for his part in the other tract to get that cleared up. |

Q. Who did vou discuas the right of way with”

A. Thornton, after we got over the deal, you knaw .

Q. And Thornton is the only one that told you ahout hav to ~et intc the
property:

-54-
A, las, sir, The girls said they had heen down thare, they had carried

food dowyn there when they hadthe sawmill, they had a camp ke, set aear &2,

They cargied their dad stuff éawri, you know, to sat.
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Q. Did Thernton take you over the entire roadway or richt of way?

A. Yes, sir, | ‘

Q. Ia there a discernible tract looping through yow Froparty now?

A. This right hare,

Q.+ Yos, Iathat dtsoemible, oan yon drlva aover 1t?

A. On this readbed now ~

As U‘a-huré.l.

A, Yes, sir,

Q. And it awings hack onto the Simpkins proparty?

A. Yes, sir. It just winds on around to a branch, 1 have been to that
Iranch, That's where the road ends, right thete tn the tranch. T don't know
what the name of the branch i3,

Q. Bak on your property”

A. No, sir, on past that. Further

Q. Ther the road that you had graded ot swings on throuch your
peoperty and then back on the Stmpking' property and then back on Mr., Glann
Sﬁaykins‘ proparty ? '

A. nght. Notthis polnt right hars. I drew this map. [ am not positive
of this but it looks to ma like thiz line, the way Mr. Johnaton had it surveyed,
it vomes up to the road and crosses a little bit and joas back off tha road,
it makos a little loop there. In my opinton tt crosses this yoad just g little
bit at this point right hare. 1 have found his flags and what not along this
routa., Mr. Thomton Allison saya this line is too hich upon the hill.

Qs Who owns this property right now’ |

A+ This i3 Mr. Johnston's proparty now,

Q. Right hero. He owns this propesty and over hine now”?

A. Right, un-hunh. These is also a road, talkine about ro other road,
thare is also a road right hare that coes back into my mroperty right hevs, off

of this extating road going baok up inte thase woods, which ia back in hare,
5§ | -




(TX-36) and also tt cuts down and goes down to Mrz. Stmpkins® how & off of that road

| richt thers.  Thera is a little cross over right thare, one goes right through
hos Held, that goes up to my mroparty line hare There {s an old fence coing
across here whlch I would presums 10 e tha property lina hetween me and Mr,
Johnston., About two hundraed feat up. I have drivan up to that pbint »
J. Is thare a harrier right hore”

| A. At this polrt right hers tham was an old {ance, two poats with old
_plank nailed across 1, tsed it as a drawlar, ke, vou know, like drawhare
1 on a faym. The posts were thar_e or. ong zide of the road, and then the fence
took off and ybu could find one strand of wire now and then, And that's where
| the beginning point was.recc;gm‘;ed.

Q. Sotherewas a drawbar gate soto spaak swhers you went from the

Simpking’ property into your property?
A. Just one saction of drawbar on one side and then there's an old fance

| that comes up=

| Q. Now, as it swings through what {8 now you property is there any
| barriers along it"

A. No, sir. '
Q. What about when it comes back from the Simpkins' property”?

A. The only thing we could find there was just Mr, Johnston's survey
marks. Now, Thornton knows where this—he took and showed me this rock
but I can't find it again. ! have done been down there and tried to find it. This
E'arnor here. Thornton k@s this boundary, this one, and this point here, and
alse where it joins in the back, coming in from the boy scout reservation,
BY MR, OWENS:

Q. This road also givea Mr. Johnston access to the back of his prcpertyl
doasn't it?

A. Right,

Q. That's all. I will state to the Commissioner that Mr, Fred Cook,
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a partner of Mr. Middleton, is here but he really knows nothing of this trans-
action bhut he is avallable for examination,

| BY MR, CRAPT: _
Q. Do I understand you to say this yellow drawing designated DNo. 2
that you pre pared—

A. Along with Mr, Owens to ¢ive him some—

|
N

.

A. The two of you together worked it out”
A. Yes, sir.

:' Q. Did I understand you to testify in response to the commissioner's
i

i question that this swing up here was prohably not correct, that it is more down
}: here?

t
t

A. No, you come to this point right here, I think it comas back onto

| this property richt In this corner hare, hefore it sets hack over to the Simpkins

i
il

: side. The way the survey line runs through there you have cot the treaes marked.,

“ Q. What information did you all use in preparing this”?

A. I have been around the property.

Q. This i3 from memory or—

‘
i
b
i
il

A. This is from actual surveillance and looking. The county has no

map of this mountain, Mr. Johnston's property or my property. Por tax purposes

o emahe e o ieies izem

¢ or anything. There i{s no map or nothing to go on. The deed will read five

i hundred acres, more or less.

Q . Boundacd by-

}1 - A, It don't call for any boundary. You know a lot will call for where
the qreek meanders or somsthing like that, but this one doesn't even have that.

Q. Iwould ke to point out to ithe commlisgioner that thig is not to

Il scale, or #t doesn't represent 3o many feet or anything=—

!| A, Oh. NO =

Q. It is just your idea of the way you=—
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Tr.58)

|

|

| in my said county aforesaid, at the time and place and for the purpose set forth

A. I don't know {f Mr. Johnston knows where all his property is or not.
BY MR, OWENS:

Q. At the junction of the boundary line between your property and ths

Johnston mroperty, you spoks of a drawlridge. Did you find what? Simply
two posts? |

A. Two posts and couple of loose timber nailed resembling hars.

Thare is nothing on the other sice of the road.,
Q. This is to block off, to keep cattls or livastock or anything from
getting from the Allaon property hack hers,
i A, Right,
C. But easlly movad”
A. Right,
BY MR, NUCKOIS:

Q. Do you authorize the sesretars to gign vour name to your deposition?
A. Ido,

BOBBY M. MIDDLETON
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COMMONWEALTH OF VIRGINIA
" COUNTY OF PULASKI, to=wit:

- I, Jewell W, Martin, a Notary Public for the State of Virginia at Lars,
&o~ hereby certify that the foregoing depositiona were reqularly taken hefore me

.in the caption hereof,

Given under my hand this 19th dav of May, 1976.
My commigsion expires: June 4, 1979,

Pt

‘. o prr e
gcf,lg'::'“ EOA i 4 Yt A
TWotary Purlic

(. e
Peo: $ 62,50 .




VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY:
BRICE JOHNSTON, JR. |
AND

M. TERESA 8. JOHNSTON, his wifo
COMMISSIONER'S

HEARING

Ve

ROBERT MIDDLETON
King, North Carolina
AND

FRED COOK
King, North Carolina

AND

HORACE 8TRICKLER
HARRY STRICKLER

T/A STRICKLER BROTHERS
Fancy Gap, Virginia

In exocution of a decree ﬁf roference gntered in the above styled matter

on the 1ith day of December, 1973, and pursuant to agreement of coungel,
tho following dapositions, were taken before Eugene L. Nuckols, Special
Commissianer, at the Courthouse of the Giroult Court of Pulaski County,
Virginia, at 3:00 o'clock P, M, on the 18th day of April, 1978,
PRESENT:
EUGENE L. NUCKOLS, Special Cammissiane;

BRICE JOHNSTON, JR,, in person, and by
his attorney ,

WILLIAM R. L, CRAFT, JR,
ROBERT (BOBBY) MIDDLETON and
FRED COOK, in pargon and by their
ammy.

A, DOW OWENS
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(Tr.1) ‘
BRICE EDWARD JOHNSTON, JR., a witnesa of lawful age, after first

being duly sworn, deposes as follows:
BY MR. CRAFT:

Q. State your full name, please.

A. Brice Edward Johnston, Jr. A

Q. You are the complainant in this proceeding pending against Robert
Middleton and &hers

A. Yes, lam,

Q. And you have previously testified in this matter

A. Yes.

Q. Since the last hearing have you had occasion to procure a drawing and
i

{
replica of a valid map of areas involving your land the Middleton's lands i

and an access route to the Middleton property beginning at the N & W Railway

right of way proceeding in a southerly direction”

A. Yes, ] have.

Q. ould you please present that and explain to the -explain the drawing

and where you obtained your information to make this drawing and how it
got into place.
W BY MR, OJENS ;
Q. Are you presenting a map prapared by a surveyor or-
A. This is a map secured from Malcolm's Blaeprinting in Roanocke,
and which i8 prepared by United State® Departmient of Interior, Geological

Sur"vey Map. I have added to this an approximate area of still a second map.

| This ie the approximate location, and Pulaski County which is indicated in the
| State of Virginia. i

o ' BY MR, NUCKOLS:

" I am familiar with this map and 1 will accept it a8 an Exhibit, I don't

'lmow what i@ going to indicate but I will accept it.
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(Tr.2)

%‘ BY MR, OWENS:

Let me show an exception to that as Mr. Jchngton superimposed the

dyxawings -

area of a map which is to follow, that I will intoduce in a moment,
BY MR, CRAFT:

Q. ¥ you would please mark this as Zxhibit 1-4A, 1 Jon't recall how

we have marked themn-~

| BY MR, NUCKOLS:

Plaintiff Exhibit 1-A, ALl right Mr. Johnston-

A. This is a map showing general boundary lines of property obtalned
from the Department of Revenue of Pulaski, I have added considerably to
this map which i8 made up of approximately three maps photoyraphed at
Malcolm's '-:xf R oanoke.

BY MR, CRAFT:

Q. Are the lines taken from the official map that you secured in
Pulaski, the areas shown™

A. Yes they are,

Q. The coloring, they are your own '

A. Yes.

Q._ And the red broken line is your owa addition, i8 that correct®

A. That i8 correct.

Q. And you will explain what they are suppose to signify asyou testify "

A. Yes, sir,

Q. In all other rospects these bomndaries are actually from the official
map?
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i
i] A. Yes, if Imay~

H BY MR, OWENS:

i . '

" I have the same cbjection to that your Honor, of course, not the
i

! introduction of the mape as taken from the Commissioner's Office but the

S

- . superimposition of the varicus boundary lines and the roadways, I don't know

(Tr.3)

¢ whethar thay are correct or not,

i

| BY MR, NUCKOLS:
|
if

; Vell, I am going to recoeive it for consideration bhut not accept it was
i
{
]

evidence unti! [ have heard our testimony to gee whether it 18 relevant

Innd could rely upon it, Now, Iam geoing to regerve the right of whether to
[reject 1t or not. But I will mark it a8 Exhiblt 2-A.

BY MR, CRAFT:

Q. Do you have in your possession Mr. Johnston, the actual originale
From which you assembled this drawing?

A. Yes, 1do.

Q. Will you please produge them as Exhibits. Now your Honer this is
geing to get into a lot of time in this admission of proof. I wasa't aware
that we was going to run into this, but these are
Sea they had to be assembled,

{Diacussaion off the record.)
BY MR, NUCKOLS:

1 am going to acoept thie, accept it subject to my checking to sce
whethar it carresponds with the land maps in the local Clerk's Office or
Commiseioner of Revenue’s Office and I will also accept these boundaries
as outlined in grean and blue subjact to confirming that they are the - as
aflactad in thess land maps. Now the roads that are on here in black or
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-t B e BB v s .

biack brokoss line I will accept as showa on the land maps, Now I will
rederve accepting this-I'm refarring to the broken red line subjeet to the
tostimaony of the witness,
BY MR, GRAFTt |
Q. Mr, Johnston, referring to Exhibit 2-A there is colored in green
and does that represent your property?
A. Yos, it does.
Q. Whose preparty is represented by the areas in blue® |
A. ‘That would be F. Gook and R. Middleten, E
Q. Now the heavy black lines appearing on your property inlicate
|a point marked State Road 692, Are those lines at that point drawn by you or
|are they part of the ofticial map?
A. Part of the official map.
Q. Now if you would pro::eoé and show where that road 692 intersscts

and the broken line that proceads therefrom in a socutherly direction {indicating
| on map)®

3

(Tr.4) A, State Route 692 ends in genevally the approod:. ately middle of my
%)roparty and the official map shows kind of a broken line to the end of my
property, where 1added a red dotted Une into Mr. Cook and Middleton's
Loperty where it forka.

| Q. What does that red line represent though? An actual road,

A. An actual rocad, Yes,

Q. Now do you submit that that is layed out accurately or it the general
Puttern of the road"

A. General approximate pattern, I have no way of making it accurate.
Q. How did you arrive at putting it at that point? What information

did you use
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A. 1 walked this road with Mrﬂ. Dora Simplkins on April 9, 1978,
Q. And what aid you do as you walked it~

A. 1took a series of thirteen pictures with a poloroid camora so it
would develop at that time. And I did indicate on the back of these pictures
that it was taken by me and witnessed by Mrs. Slmpkins.

Q. Now did you make any notation »n the map indicating the points
ghase pictures were taken®

A. 1attempted to show the approximate location of the picture by
pn arrow and indieating pictures 1 - 13.

(3. Then those ideatification points are shown on the map in pencil?
A. In black pen.

Q. Now, do the pictures reflect the route that you and Mrs. Simpkins

'ﬁ,’ouowed'?
H .
i

! A. Yes they do.

E! Q. Then if you would go forward and testify by showing the pictures
&he points where you took the picture and what was there, what is reflected
in the picture?

' A. Picture No. ] indicates a picturo taken on the Cook-Middleton
j"j;roperty as it forks to the approximate southeast and to the approximate
i;outhwect. This picture I'm showing shows a fork in the road and

i»irs. Simpkins astanding very near that fork,

4

(Tr.5)

Q. Now, looking at the picture which way did you then proceed ?

A. We proceeded in a southwest direction.

Q. I you were looking straight at the picture, did you proceed to the
right or to the left of the picture”

A.. We wonid proceed to the left as you look at the picture.

137




Q. Continue with the course that you took,

A. Picture No, 2 is in approximate the same location but looking back

t the intersection, looking almost in a northerly direction, in other words
raing and taking the picture from a direction that I had already traveled.

Again this {8 on the Cook~-Middlieton property.
BY MR, OWENS:
Q. You have them marked 1, 2, and so en?
A, Yes, I have them marked 1 - 13, the date taken by me and witnesss:l
by Mre. Simpkins., She appears in some of the pictures,
BY MR, CRAFT:

Q. Go on-
A. The third picture is simply on the read that was improved, appareatlJ
by Mr, Cook or Mr. Middleton, proceeding in a southwest direction on their
iproperty. It had been improved in the last few years by what appeared to be

bulldozer. The trees were uprooted, and so forth, Plcture No. 4 was

en on the same date and on the same property. It was a continuation
of that road that had been improved. If you look carefully it seems to end.
Thie was very very near the Cook-Middleton proparty line. [t shows an end of

Fthe impraovement of the road very near what we think to be the property line.

Picture No. 5, my apologies for my photography, picture no. 5 was the romain*
!
of an old bridge stili on this same readway over a branch which [ understand

o have the name of 'I‘ank' Branch or Double Covered Branch. This would be

lon other properties I assume to be W, W. Dickarson,

Q. Now, stopping there, is this point that you refer to now with the
l'bridge. the remains of an old bridge, is that the remains of an old bridge that
[providad roadway across this property line that you are talking about? [




Ir.6)

! A. It would be on the Dickerson property but it would be continuing

iiaround that road . It would be across a branch,

E Q. I notice on this sketch that you have here you have that as Tank
iﬁgBranch and Alford's Branch, is that one and the same thing?

I A. I understand it has about three or four different names, maybe
é:;Double Covered Branch as well,

Q. Can you tell us whether this road is passable or not, useable ?

A. Yes,

Q. I8 there any evidence that it has been used recently

’ A, T‘le;e was very little growth in it. Maybe little small bushes that
Ihad sceded in the last year, Basically could be traveled with the exception of
a fallen tree, occasionally, not very many,

; Q. After you reached this point at the bridge, did you continue on?

! A. Yes, I dic, '
i Q. ./as there an obvious roadbed or roadway where you walked from
i;Ehere ?

ﬁ A. Yes, very obvious,

12 Q. Do you have pictures of that®

iE A. Yes, Picture No, 6 indicates a continuation of that road just after
{the fallen bridge, if I may 8o describe it. Picture No. 7 is taken in what
hppeared to me as an obvious old homeplace in that there were domestic
;flowera growing in kind a wooded area. I understand this to be the old
,Atkms property. There are no buildings there., But it was an old homeplace.
"Y ou can tell by the lack of timber.

i Q. Now where was that picture taken as shown on your sketch”

;; A, Ihave a little house xx'ad out indicating that it is no longer there on

F}us same road. Picture No. 8 is just a continuation of the road below the

Ipld house piace. If I may, the condition of the road can be seen fairly well
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(Tr.7)

there. Picture No. 9 is just another picture of the road further teward the
jmain highway. Again indicating some grading many years ago. Picture No.

;;10 is on down the road some more. Pictures Nos. 11 and 12 are approximately
égthe same location, But my photography is lacking in one, 8o I took the |

|

I
i
!‘
"

second, This picture looks down the road and in the distance of the picture
one can see the railway track and the lake beyond and perhaps the gate
ziving access to this road. Plcture No. 13 is after [ had crossed through the gal
wl;h Mrs, Simpkins, crossed the railway tracks and crossed state route 693 and
looking back in the direction that I had just walked. This shows an
lembankment or easement from the etate road on up to the rallway tracks
§and. crossing the railway tracks and allowing traffic to go through this road,
Q. Now that la& plcture tiea in with the end of this course of travel
that you have outlined and that picture you have taken, you say, was taken
ifrom the State Highway ?

g ‘ A. From the opposite side of the State Highway looking on to the
entrance of this road,
Q. The *savy line that indicates that entrance and cf crossing the tracks
dd you put that on or did that come off of the county map”
A. That waa part of the official map, I deliberately used red to
separate my line from the official map.
Q. In other words the official map shows this crossing and this approach
here across the tracks to thie rcadway that you have described.

A. Yas.

Q. What you have just stated indicates a roadbed beginning at State Route
€93 and running & course through all these propertics , Dickerson and others,

!

back to the Cook-Midd leton property, i8 thas right”

140




; A. That is exactly right,
Q. Did anybody else go with you to view this roadway that you have

g A. Mrs. Dore Simpkina. She accompanied me through this whole trip
?&‘rom her h..a&e through the road to State Route 693 and back by public highway
gg:o her home.
;’fsv MR, NUCKOL&

Q. Mr. Johnston, the black line on your property, the black broken
line is it the approximate location of the road that is in contention now

A, Yes..

3. And what you took was a continuation of that road to make your red 1in§’

7

(Tr. 8") A. Yes, ({indicating on z"rﬁp) From here to here,

Q. This is the broken line {indicating on map) i8 the road which

- Mr. Middleton cleared and which is in contention now*

A, Yes, it is.

, BY MR, OWENS:

Q. As !l understand it Mr. Johnston, you are submitting this to the

: Court a8 your interpretation of what you found as a road that in effect axten:ds
from the, near the Simpkins' house at Route (92 through the Sirapkins! lande,
;ehrough the Cook-Middleton lands, and what you slhicw here as the Dickerson

i lands to Route 693, extending then from one public road to another public

P road”

’ A. Theso are roads to some extent, they are questionable as roads

i all of them even from £92. They are open ways near the road in black oa the

official map was approximately the same condition wise as the road I have

indicated in the broken line.
wJ. Anyway, the black lines and the red lines run from one public
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road to another public read?
A. Yes, as a path way or some kind of trall.
Q. Path or gsome kind of txail”

l A. Yes, it is all of the same general quality.

Q. Now, where are the lands of Mr. Glenn Simpkins?

A. I would have to guess but I would put it in this corner here {pointing
- to map).

Q. By that you are pointing to the west of the lands that you now own

: and north of the lands of Cook & Middleton®

' A, Apﬁroﬂm&ely. yes.

Q. Ia thcre not another road that leads down off of this red line to the
| 1and of Glenn Slmpldins ©

A. 1think so, Yes.

Q. And you submit this red line as your superimpositions and the black
| line a® the public roads°® |

t
H

i
|
i
|
I
r
!
'[ AO YQ" /
: Q. I have no further questions at this point--

s

“BY MR, CRAFT:
(Tr.9)

Q. Which of this black area was built and constructed, do you know
who bullt and constructed the black areas from your property up to the
Cook-Middleton lands *

. A. Yaes, it was contracted by Mr. Middleton and Mr. Geok to cut this
road, that's on the official map as dotted black and they continuad this rcad
until the fork, shown on pictures ] and 2 and continued it onto their property
Hne, to the southwest and perhaps in another direction.,

BY MR, OWENS

Q. When you say cut you mean they reworked the -what you found to be
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the existing roadway?
A, Yes.
Q. That's all-
BY MR. CRAFT:

Q. And do you authorize the sacretary to sign your name to these

depositions after they are typed”
i Ao ?3'0
' BRICE EDWARD JOHNSTON, JR.

By

; : | oecrotary

? DORA V, SIMPWINS, a witness of lawful age, after first being duly
E%sworn. deposes as follows:

%BY MR, CRAFT:

it
‘e
i

0. State your full name.

. A. Decra V., Simpkins,

! Q. Mrs, Simpkins you have testified before in this case?

A. I have,

Q. Are you familiar with the map and the additions that have been
;Eput on there by Mr. Brice Johnaton?

:. A, Ithink so, I am quite familiar with the whole thing up there.

(Tr.10) |
Q. How ald are your

A, Seventy-three,

Q. Mr. Johnston stated in his testimony that you heard, that he
followed this route of an existing road and that he took pictures along the way,
were you with him that day?

A. Iwas with him,
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Q. When was this dona, appraximately? .

A. last Sunday 8 week ago, whatever date that was [ don’f remember,
BY MR. OWENS:

Mr, Commissioner we ion't dispute the testimony of Mr., Johnston
and that he took these pictures as he indicated on them and on the map.
BY MR, NUKOLS:

And she is in the pictures- They don't dispute that he took the pictures
in her presence and I will accept them as that-

BY MR, CRAFT:

. Then we have stipulated that har testimony will be the same about the
E][picturea taken,the roadway and the date and time of taking .
BY MR, OWENS:

Yes, I will stipulate that: -
BY MR, GRAFT:

Q. Mrs. Simpkins, is there an existing roadbed, roadway running {rom

roperty that is shown on that map as owned by Middleton down through other

Jproperty on this map as you follow the red broken line to -
i A, Through the Dickerson property-

; Q. Yes, ma'am, to Route 6937

: A. They are,

Q. Is that a new road or an old road there

A, A very old roadbed,

. Q. How long to your knowledge has it been uged"

A. Well, I would say that it hadn't been used, just gueasing at it, for the
fPast fifteen or sixteen years, other than people just walking on it, pleasure
;i:riyping.

|
i 10
|
!
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(Tr.11) Q. How long would you say that it has been in existence? i
) A. Beyond my knowledge.
” Q. So it has been existing as long back as you can remember? i
! A. It was there when I come to this country and that was sixty-aix
tlmra ago, and I don't know how much longexr,
: Q. Now that was the road that has been described in the pictures as :
croaaing a railway and following a course that would lead to and through the
*lCook Middleton property?
'1 A. All the way through.
f‘ Q. To yéur knowledge does anybody live on the Cook-Middleton
; property”
' A. They have in time, not lately.
‘ Q3. How many years ago”
* A, Taking a guese [ would say it has been fifteen yoars.
Q. No homes, nobody living up therse now?
i A. Nothing now,
2. In your early memory did these properties serve any uge for mining |
; oﬁeratians or research?
As Timber work, There was a lot of timber bought and moved off of
it. I don't t remember any mining,

Q. And to your knowlaedge was there any houses located on the

Middleton property
 A. Back a few years there was two, but not recently.

;l Qs Then in your time people did live theare?
i A. Oh, yes.

Q. Do you know whether or not they ever had occasion to go cut this
E?route that you described here and is shown on the pictures?
i A. lhave no idea. They went ¢ither way I guess. Both roads were
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(Tr

L%

You live en the property that is owned now by Brice Johnsten?
1 do. '
Q. You all scld him same of that property?

>

11

.12) A« We scld him the property where I now live,
Q. I8 there any other accoss or way out from the CookeMiddletaon

h:roperty to a State road other than this one here you refer to?

A. Idon't know of any. That is the road I always knowed. Don't know of
ﬁpy more.

Q. Did psople living on your property or other property over there
Pyar go that way teo? To your kaéwlcdgaz

A. Well, they hauled and went, like I say, back and forth either way,
Fhe road was apen and it used to be a right good road,

Q. But it hasn't been used for a good many years?

A. For quite a while., R is still thore but it is old,

Q. I believe you previously testified that you talked with Mz, Middleton
pnd Mr, Cook both before they bought this land? |

A. 1did.

Q. And you say they have no other way out to your knowledge, but this
way ? |
' A. They could go out this way or out that a way {(pointing on map).
There is a road geing both ways ,

Q. Now you are polnting both ways do you mean, do you mean through
P_m Brice Johnston property °

A. That road I say goes through thera. I goes out hoth ways,

Q. Deo you know anything about the Able property?

146




i A. Yes, we owned that at one time.

‘ Q. In reference to this map do you know where-about where it was
‘;ocated?

; A. 1guess, maybe- it's back aver in tlnt way {indicating on map) .

h'a right in there, approximately., The amwdmu location, we scld that,
' Q. Did they have a right of way cut 7
I A. There is a road coming another direction behind where I live, A
%_daeded right to that property. '

Q. Does that serve the Cook-Middlaton propexty?

A. No, that serves ths Glenn property.

12 !

- (Tr.13) g, Mr. Middleton and Mr. Coak, then, couldn't use that road? |
| A. 1don't know, they would have to go through Glenn -and I don't think

ff?ts.-_ «wuld go through Mr. Johnston either,
|
" ar not do you?

X
l?

Q. You don't know whether they ‘bought a right of way through there

. A. Which?
i

Q. Through the Able property? The adjacent property,
) A. 1lXnow Clenn has got a right of way ....., baeginning north of my house
'and going west, an old road over his property.
Q. Doas it touch the Brice Johnston property”
. A. It goes through the Brice Johnston property.

ialxty years ago or more?

1

|

|

|

5

3 Q. Have you Hvad in this area continuously since you came here

i

|

i A, Mostly, most of the thme. I've lived right whers I'm at most of the tijne,
’ ;

IBY MK. OWENS:

Q. Mres. Simpkins. T understand your testimony to be just as



(Tr.14)

. Johnston's was that this road that 48 shown on thamap the black part

nd the red part is the road that . . . .State Routs 692 and goes through your
nds, the Middleton lands and into cther lands on back down to State Route
'WSmdn!l just a rca&thasgooomm way through ?

A. All the way through.

Q. I waut to point o the blue line that {8 the westerly line of the Cook-

Méﬂm property, you bought your land from Forney Mining Co, °
A, No-

Q. No-Coles, W, R, Coles”
A, W. R. Coles.

| Q. Wae not this land that lies between this biue line and the area down
#on, part of the Morris Tasker....(peinting to map) °

A, Well, I just can't tell you. R has been owned by 80 many people,

#‘m not sure.

“ Q. I have no further gquestions-

13

B” MR, NUCKOL&:

Q. Mrs, Simpkins as far as you know from this point here where this
little bridge .. all the way down to the rallway tracks that is W, W,

Dickerson estate
A. Thatis W. W, Dickerson estate.

Q. And in your memory do you know of people using this road here
going up to houses and so forth in here?

A. There used to be on ths top of the mountain at that old homeplace,
people lived for years as far as | have boen around here til the last fow
years,

" Q. Did they sometimes cross this bridge going out this way?
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'
H
!

type.

|

time because it was sherter.

Middleton property that went both ways?

we never objected to peopls going.

BY MR, OWENS:

A. Woell, 1 don't know for sure but they used this way I guess most of the
Q. But you said there were some pecple who lived on the Cook-

A, They could go both ways. There is no right down through us, but (

Q. But it was the same type of road throughout, approximately the same

A, Yes.
Q. I believe that's all-

1 have no further questions-

BY MR, CRAFT:

Q. Mrs. Simpkins to yon.r knowledge there is no right of way granted ’

lover any of your property that is now owned by Brice Johnston to Cook and

 Middleton or a.nybody prior to them?

i

.?

A. Nothing. only that right of way to Glenn Simpkins that is all I know

flanything about,

(Tr.15)

il
)i
x
|

!l

iBY MR, CRAFT:

Q. That's all- Do you authorize the secretary to sign your name to thesq

dopositioni after they are transacribed”?

A, Yes,

14 ' |
DORA V., SIMPKINS

By

T Becretary
JOE MACK BAKER, a witness of lawful age, after first being duly

! d sworn, depoees as follows:

149



Q. Rate your full name. .

A. My name is Joe Mack Baker and [ am the Chief Forest Warden
for Pulaski County,

Q. How long have you been a resident of Pulaski County®

A, Al of my life, six.

Q. How old are you?

A. Fifty-eight,

Q. Have you had occasion to hear the testimony of Mr. Johnston and
Mrsa. Simpkiné here in reference to those maps and roads that are in
question® |

A. Yes, sir, today was the first time I have heard it.

Q. Have you seen the maps before or the pictures,

A. Today, yes, sir,

Q. Are you familiar with the area that we are talking about?

A, Yes, sir, I'm very familiar with that I think,
| Q. Do you know whether or not there is a road existing from Route 693
across the railroad tracks and proceeding to what is sald to be the W, W,
Dickersan property, on, over, and up to a bridge crossing over into the blue
iarea on this map lmown as the Middleton property?

i A. Yes, sir, I think se,

! Q. Havse you had occasion in your work to travel any of these lands
ia! any time?
- A. Yas, sir. Ithave had two fires in this area.
Q. Is that crossing at the railvoad just an improvised approach to the
rallroad tracks or an old establighed, well canstructed crossing even though

4
lisemoe
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(Tr.16)

|

road,
would lead was to what land?

but I know there is an exieting road through there, I know where the bridge
is you are talking about, I have beon on that. We bave a road in herae to the
top of the mountain, right here. This is called Dean Pine Mountain and

we recenstructed this road., I have Gcouted this area from what we call
Double Covered Hollow here, At ane time we were thinking of tying this road
into this one. I have walked over the most of this road that Mr. Johnston

is reforring to. Now the point I don't know the exact point.

there whan 1 went to work,

BY MR, OWENS:

hn.aro. doesn't it, scoutharly?

where in that area?

A, Well to my knowledge it was & constructed road to get across the rail
Q. And {f you can get acroes the railrcad the only place that road

A. Well now, the way this i drawn in here... I'm not familiar with-

Q. But you have walked over most of that road?

A, Yes, 1have,

Q. Has it been there for any extended pariod of time?

A. Thave been working full time since 1956 with the division., It was

Q. Da you call it Double Covered- 15 that the same road that maybe~-
A, That {8 the same vicinity where that road comes out-
Q. 1 have no further quastions-

Q. Mr., Baker the other fire route you are speaking of it comes in down

A. B comes up here at Max Creek by tke Boys Seout Camp.
Q. But where does it come intao the cld Allison property?
A. Up here on top of-

Qs Look at this, this is the old Allison proporty, dncn'tumtn-umﬁ
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1 A. (Wadleating on map) Back in this section. .. just & corner of that. .
Q. Mr, Baker, I wint to lay this map, i 18 a copy of the map in the

; 16

back of Plat Boak ] in the Clerk's Office- ‘
A. 1want to show you where we contructed our road, QMQﬂwW
whers he's got this drawed in ¢ looks like its over on the Allison property
but I think we stopped right- |

Y

(Tr.17) Q. But it just comes to it, right?
| A. Yes, -

Q. Iam going to lay this in the same compass direction a3 the
plaintiff's exhibit 2-A and 1am going to point out as shown on thelr map the
branch , that 18 Route 692, where the L. S. Simpkins property is and thatis
here (indicating all on map). Mlm gaoing to point out the area that is
the Allison farm a® shown by hlack markes . Now, Mr. Commissioner I have
(placed these black marks on there my#elf. They are subject to your
confirmation by metes and hounds ronning this way, these are the approximate
i cornars of it. Now this blue westerly line of the Middlston-Cook property,
do you lnow whether that was the northeriy tract of what was called the
Morris Tasker property as distinguished from the Forney Mining tract. ¥
you don't just say so,

~ A. No, sir, 1 don't know.
i BY MR, OWENS:
| Mr. Commiasiones I would like to file this and thers is a much clearer
| copy in the Clerk's Office, as a defondant’s Exhibit 1-A, I muppose. To
show that the Tasker property is properiy that lays to the west of the
Allison property as distinguishod from the Forney Mining Company and these
will mateh with the metes and bounds dascription in the Clerk's Office .

-
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(Tr

oY MR, CRAFT:

What ia this intended to show -
BY MR, OWENS:
That the property tu the west of the Allison property Lelonged to

‘strangess tn W, R, Coale-

(i4iscussion off the record)
BY MR, OwENS:

I have no further questions-
BY kR, ClarT:

Mo questions -

17

‘BY MR, NUCKOLS;

And Mr, Baker do you authorizg the secretary to sign your name

v~ shg5e depositions after they are typed?

.18) A, Yes, sir,

JOR MACK BAKER

By

secretary

BY MR, OVWENS

e have no further evidence your }onor,

‘BY MR, CRAFT:

I want to introduce those three deede there. They have been referred tu

*i'l the prt_)ceedingﬁ.

BY MR, OVENS:

O, k. I have no objection, | You say that they ase coples froun: the records=~

‘BY MR, NUCKOLS:

These are the three degeds wl.ere the defondants received title to theis

[propesty, is that correct?
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[BY MR, CRAFT:

Yes, sir.
BY MR, NUCKO' &

We will receive them marking them defendant's exhibite 2-A, 3-A and
deAw
Y MR. OWENS:

1'm nct introducing them-

BY MR, CRAFPT:

I'm introducing them-
BY MR, NUCKOLS:

Ouk., we will mark them plaintiff’s Exhibits 3-A, 4-A and 5-A.
COMMONWEALTH OF VIRGINIA

"COUNTY OF PULASKI, to-wit:

: I, Norma K. Trail, a Noﬁrv Public of and for the State of Virginia

at Large, do hereby certify that the foregoing depositions were regularly
*‘k"n before me in my said county aferesaid, at the time and place and for the

18

purpose set forth in the caption hereof.
!

My commission expires: June 28, 1981

P Notary Public-Btate of Virginia at L"a.rgq!
Feat § 21.50 '
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[I¥ THE CIRCUIT COURT OF PULASKI COUNTY, VIRGINIA:

BRIGE TOHMSTGM, JR., et al EH

s REPORT
Ve [ OF

o SOMMMTIONER TN CHANCERY
ROLSRT MID LETON, et als "

T5 THE EW0R ORABLE JPUSTE ¥ (AL OO ORY:

furenant to a decree of referance antered in this cause on the 11th
GAY 0F acarswi, Y073, tho on lzpsignad (4d, woon agroement of the narties,
on the 31st o v ~f Januzary, 1273, on the 17th day of Tuly, 1375, and ou the
Gth dav of April, Y 70, sroceed to ts¥s avidance to an-ver the inguirien
prasareaed in the eforesald decres of réferssme:, a copy o sat’ ‘apositions
and axnddts fllad oy the sactic: teing filad haragwith, and having constdereqd
the same anc "'riafs filed vy - parties and baving searche:i the recordis of
the Clari's < ffice of Mulaski Tounty, Virginia, zubwiits the following report

on the matters siractad to ba tngalrad into,

-

(1} 3he interest in sal” real estate dwned @y iug complainants and

raspondents as allege! i safd 041l of complaint and responsive plea-ings,

Your sommissioner finds that the titie 1o real estate across
whizh 1s the roadway” in question was canveved to tha compdlainants v
<ae ! irom Noah 1, Tim p%chis and Dora v, Helton Simphins date-! the 22nd
day of August, k264, of record in said Clerk's Dffice in Deed Book 217,
paga 5482,

Your cowmmissionoer finds that the titls to the real estate to which zald

Toadway" leacds was conveyed to Bob .. Midileton, et ux, and Frad P, Too¥,

et ux, two of the respondants, »y deeds from Gertrude Allison Bratiston, et al,
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e e iy

and Thomtoa Allison, et ux, dated the 3rd day of July, 1972, and the 1st
day of December, 1972, and of record in said Clerk's Office in Deed Book
281, page ¢3, and Deed Book 284, page 355, respactively.

Most of the evidenca tefore the commigsioner concerned the

construction of tha road, sctions of the parties relatad thereto, witnesses
that had usad the road hafore the defendants clearsd and grade: the road, how
tha use began and the purpose for which the uge was made. The raspndents
in their answer &lleya they have a right of way and aasement over the lands

of the complainants “efther Ly (sed or h:y :sage”.

The avidance shows the respondents' predecessors in titla constructel

tha road approximately in 1512, and had :sed the rosd, along with many others,
since that time.

Your commissioner finds that the road or easement was not acquired
by the respondents or their predecessors in title either by dead or usage. No’
dead was prosented in the evidence nor could vour commissioner tocate & deed
of record establishing a right of way or easemant. Tha construction of the
road arose trom an agraement “stween the predecessors in title of hoth the |
complainants and the respondents for ths removal of timber by hoth of them.
Thareaftor the road was used Ly anyone who 30 desired. This precludes a ‘
finding kthat the use was adverse to complainants' predecessors in titls and |
thes;ei:y precludes the acquiring of the right to use the road 'y usage or
prescriptton.

Your commisstonar finds that the adjoining lands of the complainants

and the respondents ware parts of lands owned by a8 common grantor, .0, Cole,

In 18687 W, R, Cole conveyad 700 acres to David S.Fornay and in 1894 gon~

vayad 32 acres to 1. 8, Simpking. The Forney dead makes no reference to
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any eassments or rights of way, whersas, the Simpking dsed grants him &
right of way through said Colas land to the Ployd County road leading lown
Masx Creek”, Part of the Fornoy land {3 now owned Ly the defendants and part

of the Simp:ins land is now owned by the complainants, The question now

- drises: I3 there a way of necessity across the complainants® land for the

henefit of the respondents’ land
Your commissioner finds that there 1s a way of necessity across the
complainants' land for the benefit of the respondents' land. There was clear
and convincing evidence that there 18 no existing ni«ans of tngress or 2grass
from respoadents' land excert across complainants' land or the lands of
strangars . Authority for this s found in 1 Minor on Real Proparty {(Second
sditton, Rikble) §e#, o, 132:
But the most usu&l and important of thes» easements is

the right of way |y nacessity, which arises by imolied
grant where one conVeys to another land which is either

entirely surroundcd by the lands of the grantor, or 2lsae ;.
is vordered in part y the land of a_strancar and i part :

v the lands of tha grantor. !t either ca:2 the grantee !
of the land, even in the absance of express stipulation, :
has a way vy necagsity over the grantor's land, since ;
otherwise the land granted to him would ' unapproach-
able and useless. The grantor cannot take advantage
of the absence of stipulation thus to derogate from his
own grant. :

Your commissgioner finds that even though thare was some evidence

thera was ansther means of access to rezpondents’ nroperty and the desd from

>ole 10 Simpkins mentions ¢ road leadiug {from Cole‘s remaining property to

-+ 'the Floyd County road” thers i3 no evidence that either of these are in

A4
i
“

i

axistence or ware aver available to the respondent or his predecessors in title,
The case of Keen v. Paragon jewel Coal :ompany, 203 VYa, 175,

122 5.E. 2d 543, was the principal authority relie< 1pon by vour commlssloner.i
(3) what, if any zrespags or road construction was made in, over

and across the gaid lands of the complainants by the respoundents,

Your commissioner finds that nctrespass was committed hy the
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respondents as they had 8 way by necessity. Respondents did undertake the
road clesring and grading which your commiasioner finds did not exceed their
rights to the use of the right of way as the principles set forth in the above

cited case.

Re;gectfu 11y submitt a-i /

C e Lo,

~~-Fugene'T., Huckols, .,ommissioner in
Chancery

}
The undersigned hereby certifias that on the L‘S( ay of ;L.& .

1577, & true copy of the foregoling report was mailed to v'{lliam R, 7., ‘raft,
Jre. Esquire, Craft & McGhee, Three North Franilin Street, Christianst g,

Virginia, 24073, couunsel for complainants, and A, “ow Owans, Esquira,

S ¥u3. Box 737, Pulaski, Virginia, 243!':1 sounsel for relépondants.

mg,q_wm )

Eugone 1., Huckols, r'ommié*loner in Chencery
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VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY

BRICE JOENSTON, JR., et al ;
)
)
)
v. ) EXCEPTIONS TAREK TO
) REPORT OF
) ¢ 35 1 L _IN ~ERY
g 4
ROBERT MIDDLETCNM, et als )

TO0 THE HONORABLE JUDCE F SAID COURTs

Conies now, the respondent, Robert Middleton, et als, and
files the follcwing excsptions to the report filed in this cause
on the lst day of July, 1977, by EBugene L. RNuckols, Special
Commiesioner in Chancery:

‘ Ii.

Tha t the said Robert Middleton, et als, excepts to so much
of the report that fails to establish a right-of-way iw useage,
and alleges that the factual circumstances and applicable law are
such that a right-of-way is established by use, in addition to the
right-of«way found by the Comuissioner.

Respectfully,
ROBERT MIDDLETON, et als

By —

Of Counsel

A, DOW Owens

Attorney at law

33-3rd Street

Pulaski, Virginia
Counsel for Respondents



VIRGINIA, IN THE CIRCUIT COURT OF PULASKI COUNTY:
BRICE JOHNSTON, JR., etal

V. EXCEPTIONS TAKEN TO

REPORT OF
COMMISSIONER IN CHANCERY

ROBERT MIDDLETON, et als

TO THE HONORABLE JUDGE OF SAID COURT:

Come now the complainants, Brice Johnston, Jr. et ux and
file the following exceptions to the report filed in this cause on July 1, 1977,

by Eugene L. Nuckols, Special Commissioner in Chancery:

I

The finding of said commissioner on page 3 of said report and
designated as No. '"(2)" to the effect that the respondents, Robert Middleton
et als, now own or hold a right-of-way which they have constructed across
ﬁe lands of the complainants by reason of ""necessity” is in error. Itis an
erronecus finding for the reasons that (1) it is contrary to the law and evidence ,
of this case; and (2), it is without evidence to support it. The pleadings of '
the respondent contended that they owned a right-of-way by a deed or grant; .
ond‘neondly by "usage." They did not produce evidence of a deed or grant
and the commissioner found correctly that they did not acquire such by ?
"usage." The law will not support a finding of having acquired a right-of-way

by necessity under the facts of this case.

I

The finding of said commissioner in paragraph no. ''(3)" on
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page three of said report is in error for the reason that it is contrary to the
law and evidence; and said finding by the commissioner arises out of the

error in the finding hereinabove described in paragraph no. I of these
exceptions.

Wherefore, the complainants do hereby except to fhe report of
said Commissioner in Chancery and pray that said exceptions be sustained;
and that the same be corrected and amended to the extent necessary to
sustain the relief prayed for by the complainants.

BRICE JOHNSTON, JR. et al

By . C?%C(.\\__/ /4[ [/}7 S/

Of Counsel

Craft & McGhee

Attorneys at Law

P. O. Box 240
Christiansburg, VA 24073

CERTIFICATE

7‘,4.
1 hereby certify that I have this the. =’P -—-( day of July, 1977,
mailed a copy of the foregoing Exceptions Taken to Report of Commissioner
in Chancery to A. Dow Owens, Attorney at Law, 33-3rd Street, Pulaski,

Virginia, counsel for respondents.

DKse i AL/
Il \"’f/' fﬁ-é/‘//.@

William R, L. Craft;” Jr.
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VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY

BRICE JOHNSTON, JR., et al,
Complainants
ADDITIONAL REPORT
' oF
COMMISSIONER IN CHANCERY

ROBERT MIDDLETON, et al,
Defendants

TOC THE HONORABLE JUDGE OF SAID COURT:

Pursuant to a request by the parties after a conference with the Court
.the; undersigned did proceed to hear additional evidence presented by the
; complaintants on the 18th day of April, 1978. A copy of the evidence and the
exhibits filed by the parties are filed herewith,

All evidence presented was addressed to the findi:.;/3 of the under#ignad
in his report of June 24, 1977, that the defendants had a way of necessity
across the complainants® land,

18 There Evidence That Defendants Have No Need For Right of Way of

| Necensity Across Property of The Complainanta’

Your commissioner finde that there i8 clear and convincing evidence
that there is another roadway leading from State Route 693 across property
belonging to the Estate of W, W. Dickerson to the property of the defendants,

This roadway has been used by unknown parties for a number of years and

i

i appearse to have been used by predecessors in title to the defendante’ land,

Your commissioner finds that if there is another right of way or
roadway legally available to defendants' land the way of necessity across
| complainants' property for the benefit of defendants' land would not be valid,
N(; evidence was presented that defendants had a granted right or a right by

usage across the Dickerson property.
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i It is therefore, the finding of your commissioner that the additional

| evidence presented by the complainants does not alter his report of June

|24, 1977.

Respectfully submitted,

Fugene L. \-!(uckols, Commies!oner
In Chancery

The undersigned hereby certifies that on the 2'} day of /4; /iﬁ’ 5

1978, a true copy of the foregoing report was mailed to William R. L. Craft,
Jr., Esquire, Craft & McGhee, Three North Franklin Street, Christiansburg, '
‘Virginia, 24073, counsel for complainants and A, Dow Owene, Esquire,

:;P. O. Box 737, Pulaski, Virginia, 24301, counsel for respondents.
: 72

< A
C,{ fﬂ (x (T‘

Eugede L. Nuckols. Commissioner In
Chancery

Fea: § 150.00

T(Josts:



VIRGINIA, IN THE CIRCUIT COURT OF PULASKI COUNTY

BRICE JOHNSTON, JR., et al )

_ ) EXCEPTIONS TAKEN TO
V. ) ADDITIONAL REPORT OF
)
)

COMMISSIONER IN CHANCERY

ROBERT MIDDLETON, et als
TO THE HONORABLE JUDGE OF SAID COURT:

Comes now the Complainants, Brice Johnston, Jr., et ux,
and file this their Exceptions to the ''Additional Report of Commissioner
in Chancery" filed April 27, 1978;
I.
The Complainants as a preliminary exception deem the
additional report as contrary to the procedure directed by the Court in
its ruling to the effect that the Complainants would be allowed to take
additional evidence on the point that the original Report of said Commissioner
in Chancery found a right-of-way or easement vested in the Respondents
by reason of ''necessity'., The Court in accordance with counsel for the
Respondents directed the additional evidence to be taken by the Special
Commissioner with a supplementary report to be filed. It was the
conclusion of counsel for the Complainants that the depositions were to
i:e' taken and filed with the Court as a part of the evidence to be considered
by the Court in the exceptions to the original report. It is a contention
of the Respondents that the further taking of evidence before the
Commissioner placed the Complainants in the position of having to

introduce evidence to overcome a finding of the Commissioner which
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created a burden of proof which was prejudicial to the Complainants.
However, the Complainants submit these exceptions to the additional

report based upon the assumption that the Court did so advise counsel

for the Respondents' that this was the Court's intention in its ruling.
II.

The additional report of the Commissioner, which was filed
prior to the evidence having been transcribed confirms the verbal finding
made by the Commissioner at the conclusion of the evidence taken on
April 18, 1978, The Commissioner stated verbally to counsel for both
the Complainants and Respondents on that date that the evidence heard
was not sufficient to modify the original finding that '"the Respondents
had a way by necessity across the Complainants' land".

II1,
In the original report of said Commissioner dated June 24,

1977, as a basis for his finding he stated that ''there was clear and

convincing evidence that there was no existing means of ingress or

egress from Respondents' land except across Complainants' land' etc,

The Complainants respectfully submit that the additional evidence submitted
by the witnesses on April 27, 1978, refutes the basis for the Commissioner's
initial finding. Photographs and testimony were introduced to prove a

;vell defined access road with a permanent crossing built with stone and
other permanent materials across the railroad tracts and extending through
other lands to the property owned by the Respondents. There was

testimony from the Fire Marshall, who referred to the photographs and

who was familiar with all these properties, that this road had been used
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by the owners and others for mahy years, and that it provided an access
to the lands of the Respondents.
One of the original owners of all of said lands, Mrs. Simpkins,

testified in these last depositions that this access was used by all property

owners, including the predecessors of Respondents' lands. The photographs
clearly prove that this access and ingress, exists and that it had been used
for many, many years.

The law recognizes rights across stranger's lands by the
rule of 'ri.gh.t-of-way or easement by "implicaticn'.

v,

In addition to this evidence, a deed was introduced establishing
proof that the Respondents had acquired additional lands that adjoin the
property they now own which provided access to all their lands without
the need of building and constructing a new road through the Complainants’
land. The date and timing of this deed refutes the argument of ''necessity"
for egress and ingress over Complainants' lands.

In summary, the Respondents have access to their lands
both by the purchase they made when they were initially notified that they
could not build a road through Complainants' lands; and it would appear
: tl_xat they, likewise, had access which they acquired by an implied easement
over other lands adjacent toc them.

V.

The Commissioner's finding that a way of '"necessity' came

into existence by deeds made in 1887, but not heretofore sought to be

established by affirmance of the same in other deeds or by prior access.
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Neither is the location of such a \#ay of necessity accurately described.
The effect of the Commissioner's finding is that the Respondents can build
a road across the Complainants' land at any place they choose because of
a failure to give an express right-of-way in‘the year 1887 or shortly
thereafter. This is not a finding of a right-of-way of egress and ingress
which the Responidents allege exi‘sted in their pleadings. Respondents'
claim of a right by necessity came into existence based solély on the
Commissioner's determination from a study of old records of deeds.
The Respondents did not rely upon it when they purchased the land, and
their sworn testimony is that they had the title examined and reported

to the Complainants that they had an express grant. Thereafter, or on
or about the same time, they purchased a way of access by a deed
exhibited in this evidence offered in the last depositions.

.The entire thrust of the Commissioner's finding is to shift
the burden to the Complainants to prove that the Respondents do not have
a way either by express grant, usage or necessity. Your Complainants
respectfully submit that this is not the law applicable to this case, and
that the evidence is as forceful and strong that the Respondents had a way
of egress and ingress over other properties as it is that they are now
entitled many, many yéars later to assert a new way of necessity at a
site of their own choosing over Complainants' lands.

In conclusion, counsel for the Complainants call attention
to the Court that a fair presentation of exceptions cannot here be
presented when the Commissioner has filed his report prior to the

availability of the transcript of the evidence taken.



Craft & McGhee

Attorneys at Law

Three North Franklin Street
P. O. Box 240
Christiansburg, VA 24073

Respectfully Submitted,

BRICE JOHNSTON, JR,, etal

SR
Bypﬁc‘zw-ﬂ)/ {/;»"{ ) 7

- Of Counsbel S
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VIRGINIA: 1IN THE CIRCUIT COURT OF PULASKI COUNTY

BRICE JOHNSTON, JR., ET AL, Complainants
V.

ROBERT MIDDLETON, ET AL, Defendants.
MEMORANDUM OPINION

The sole issue in this case is whether or not the
defendanté have a right of way of ingress and egress by necessity
over the lands of the complainants out to Public Highway No. 692.
Complaints have filed a bill for injunction to enjoin the defendants
from crossing their land. The cause was referred to a Special
Commissioner and he has filed his report finding that the defendants
do have an easement by necessity over the lands of the complainants.

Exceptions have been duly filed by the complainants.

It is uncontroverted that at one time the lands of the
complainants and of the defendants were owned by a common grantor;
that the common grantor then conveyed a portiond said land to
David Forney (predecessor in title of the defendants); that at this
point the Forney land was surrounded by the remaining lands of the
" grantor, W. R. Coles, and by the lands of strangers; that subse-
quently Coles conveyed his remaining land, a portion of which is

now owned by the complainants.

In §98 of Minor on Real Property, 2d Edition, we find

the famiiiar discussion of easements by necessity which has many
the
times been approved by /Virginia Supreme Court. On pages 132 and
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133 Professor Minor has the following to: say:

"But the most usual and important of these
easements is the right of way by necessity, which
arises by implied grant where one conveys to another
land which is either entirely surrounded by the lands
of the grantor, or else iIs bordered in part by the

land of a stranger and in part by the lands of the
grantor. In either case the grantee of the land,
even in the absence of express stipulation, has a
way by necessity over the grantor's land, since
otherwise the land granted to him would be un-
approachable and useless. The grantor cannot take
advantage of the absence of stipulation thus to
derogate from his own grant."

At page 134 it is further pointed out '"that in order to
establish such a way, it is essential that the alleged dominant and
servient tenements should be proved at some time in the past to have

belonged to the same person."
Again at pages 134 and 135 we find this:

"In the case of ways by necessity, it is the
intention of the parties that is sought to be inferred
from the uselessness of the land to the grantee unless
such a right of way be implied. Whether degrees of
uselessness may be admitted as a gound of determining
this intention is a question upon which the courts are
divided. Upon principle, it would seem that, if there
already be another mode of access to the land, though
much less convenient, or more expensive to develog,
the reason for the inference of a grant of a way by
necessity ceases."

Inasmuch as W. R. Coles was the common grantor of both of
the tracts of land involved in this suit and since the evidence
indicates that a right of way was open and apparent and was used
for many years for the benefit of the alleged dominant tract over
the alleged servient tract, it appears that all of the elements of

an easement by necessity are present unless the alleged dominant
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tract has another mode of access, though much less convenient or

more expensive to develop.

The Special Commissioner, in his report filed July 1,
1977, reported that the defendants have an easement by necessity
over the lands of the comﬁlainants out to Public Road No. 692.
In that report he staes that '"your commissioner finds thét even
though there was some evidence that there was another means of
access to respondent's property and the deed from Cole to Simpkins
mentions a road leadng frdm Coles' remaining property to ''the Floyd

County road", there is no evidence that either of these are in

existence or were ever available to respondent or his predecessors

in title."

Complainants excepted to the Commissioner's finding,

inter alia, on the ground that the respondents did not contend

in their pleadings that they are entitled to an easement by
necessity, but rather to an easement by express grant or by

"usage'. By letter of December 20, 1977, the Court allowed the
complainénts to take additional evidence on the question of ease-
ment by necessity and thereafter on April 27, 1978, the Commissioner
filed his supplemental report in which he makes the following

findings:

"Your commissioner finds that there is clear
and convincing evidence that there is another road-
way leading from State Route 693 across property
belonging to the Estate of W. W. Dickerson to the
property of the defendants. This roadway has been
used by unknown parties for a number of years and
appears to have been used by predecessors in title
to the defendant's land.

"Your commissioner finds that if there is
another right of way or roadway legally available
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to defindant's land the way of necessity across

complainants' property for the benefit of defendants'

land would not be valid. No evidence was presented

that defendants had a granted right or a right by

usage across the Dickerson property."

The Commissioner then found that the additional evidence
presented by the complainants did not alter the finding contained
in his prior report, namely, that the respondents own an easement
by necessity oer the lands of the complainants. Complainants have
excepted to the supplemental report of the Commissioner and argue
that in effect the Commissioner has put the burden of proof upon
the complainants to prove that the respondents have an access to
their land other than over the lands of the complainants out to
Highway 692. 1In other words, the complainants argue that the burden
is upon the defendants to prove that they do not have another access
to their property if they are to successfully claim that they have

an easement by necessity over the lands of the complainants, I am

of the opinion that this point is well taken.

"A riht of way by necessity will not be decreed unless
the evidence showing the need therefor is clear and convincing, and
it does not arise if there is another way of access although less

convenient or more expensive to develop," Chaiken v. O'Meara Tile

Company, 212 Va. 510,513,

In Chaiken 0'Meara owned a parcel of land which was
surrounded by Chaiken lands and by the Southern Railway right of
way. For more than twenty years access to the O'Meara property
was over a road running parallel to the railway from the O'Meara
tract to Black Lick Road. Apparently Black Lick Road had been

rebuilt and raised some 15 to 25 feet above the level of the
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access road, resulting "in a physical loss of access to Black Lick
Road, but thére is no evidence in the record of any loss of legal
access.'" The Court pointed out that this loss of physical access
might be inferred from the record but that "O0'Meara [had] failed

to carry the burden imposed upon it' to prove that there was no
other access to the land, although less convenient or more expensive

to develop.

The evidence, including photographs, supports the finding
of the Commissioner in his supplemental report '"that there is clear
and convincing evidence that there is another roadway leading from
State Route 693 across property belonging to the estate of W.W.
Dickerson to the property of the defendants.'" The Commissioner
further finds, however, that '"no evidence was presented that
defendants had a granted right or a right by usage across the
Dickerson property", in effect placing the burden of such proof

upon the complainants.

No explanation or proof was offered by the respondent,
upon whom the burden rested, to show that their land never had
a right of way by prescription or otherwise out to Public Road
693 or that, if at one time they did have such access, the same
had terminated. Thatwas the precise situation that obtained in
Chaiken and I am constrained to hold here as the Supreme Court
held there that the respondents have failed to carry their burden
of proving one of the essential elements of an easement by necessity,

that is, that they have no other reasonable access.

The exceptions to the report & the Special Commissioner
will, therefore, be sustained and the prayer of the complainants

for an injunction is granted.
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I note that the complainants pray for compensatory
and punitive damages in their H1ll of complaint. I am of the
opinion that this record clearly shows that the complainaqts are
not entitled to punitive damages, but if they wih to pursue the
prayer of their bill for compensatory damages by way of issue out

of chancery, they, of course, may do so.

I request Mr, Craft to prepare an appropriate decree
carrying this opinion into effect and that he submit it to Mr, Owens

for endorsement as to form.

//‘Lk’\/’ e (\-‘ P -
-, R, William Arthur, Judge

Wytheville, Virginia
July +» , 1978
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VIRGINIA, IN THE CIRCUIT COURT OF PULASKI COUNTY:

BRICE JOHNSTON, JR. ET AL )
: )

V. ) DECREE
)
)

ROBERT MIDDLETON ET AL’

This cause came again this day to be heard upon the bill of
complaint filed herein by Brice Johnston, Jr. et al; the answér and
responsive pleadings filed by the respondents, Robert Middleton et al;
on the orders and decrees heretofore entered; on the report of Eugene L.
Nuckols, Special Commissioner, filed herein on the 'l'a_t day of July, 1977, |
the exceptions taken thereto by the éomplainants. Brice Johnston, Jr. et al,
and by the respondents, Robert Middleton et al; on the additional and
supplemental report filed herein by Eugene L. Nuckols, Special Commissioner,
on the 27th day of April, 1978; on the exceptions taken -thereto by the
complainanfs, Brice Johnston, Jr. et al; on the depositions and exhibits
filed in this cause; on the memoranda filed by both the complainants and
the respondents; up.on the written opinion of the Court filed herein;
and was argued by counsel.

Upon consideration of all of which the Court is of the opinion
tﬁat the exceptions taken by the complainants to said report and supplemental
report filed by the Special Commiasioher should be sustained for the reason
that the respondents failed to carry the burden of proof of the essential
elements of an easement by necessity; the evidence of the respondents
did not prove that they had no other reasonable access to their property

except through the lands of the complainants; and the Court is of the
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opinion that as a matter of law the burden of proving a right by necessity
is upon the respondents. Therefore, it is ADJUDGED, ORDERED and
DECREED that these exceptions taken by the complainants to said report

be, and the same is hereby sustained. In all other respects the Court

is of the opinion that the report of the said Special Commissioner should
be ratified and approved, and it is so ADJUDGED, ORDERED and
DECREED.,

By reason of this adjudication and sustaining said exceptions
filed by the complainants, the Court is of the opinion that the complainants
are entitled to an injunction against the respondents from further trespass
and use of the complainants' property described in said bill of complaint;
and it is, therefore, ADJUDGE]?, ORDERED and DECREED that the
respondents, Robert Middleton and Fred Cook be, and they hereby are,
enjoined from further trespass and entry in, upon, over or across the lands
of the complainants as described in said bill of complaint.

By reason of the adjudication herein made as to the
complainants' rights, the Court is of the opinion that the complainants
are entitled to have an issue out of chancery for the purpose of fixing
the amount of damages to which the complainants are entitled to recover
by reason of the respondeéents' trespass and construction of a road through
the i)ropertiea of the complainants, and that the complainants are entitled
to have this matter determined by a jury. The complainants and the
respondents by counsel having represented unto the Court that they have
compromised and agreed that the amount of damages to which the

complainants are entitled to recover is the sum of Five Hundred ($500.00)
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Dollars, it is, therefore, ADJUDGED, ORDERED and DECREED that
the complainants recover and have judgment against the respondents
in the sum of Five Hundred ($500.00) Dollars for damages to their
propértiee by reason of the respondents trespass thereon and damages

caused thereto.
It is ADJUDGED, ORDERED and DECREED that the

complainants recover their taxable costs expended in this cause, including
the costs assessed by the Special Commissioner, including a fee to said
Special Commissioner for hi§ services rendered in the taking of said
report in the amount of $1, 000.00; and that the total amount of said costs
shall constitute a judgment against the respondents, Robert Middleton
and Fred Cook.

It appearing unto the Court that there is nothing further
remaining to be done in this cause, it is ADJUDGED, ORDERED and
DECREED that the same be, and it is hereby dismissed and stricken

from the docket.

I ask for this decree.

Counsel for Complainants

I have seen this decree and except thereto.

Counsel for Respondents
Enter this decree on this the - <

day of __Zrr . , 1978.
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ITI. ASSIGNMENT OF ERROR

These defendants, Robert Middleton and Fred
Cook, do aver that the Judge of the Circuit Court
of Pulaski County, Virginia, did error as follows:

‘le In confirming the finding of the Special
Commissioner dated 27 June 1977, that these
defendantd did!not have a right of way by
usage, adverse possession, or implication
and severance.

2. In over—rul%ng the finding of the Special
Commissioner dated 27 June 1977, that these
. defendants did, in fact, have a right of
way over the lands of the complainant's by
necessitye.

3. That the Court was in error in it's finding
that it was incumbent upon the defendants
to prove that they did not have another right
of way except over the lands of the complainant's
and finding that the defendant did not prove
in fact and carry the burden of proof that
they did not have a right of access by any
other means. That the Court, in effect,

required the defendant's to prove a negative.
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4, In over-ruling a factual finding by the Special
Commissioner that no other right of way existed

as means of access to the lands of the defendant.
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VIRGINIA: IN THE CIRCUIT COURT OF PULASKI COUNTY

BRICE JWSMJ. JR.

ANRD :

M. TERESA S. JOHNSTON, his wife
NOTICE
V. OF
APPEAL
ROBERT MIDDLETON
King, Rorth Carolina
AND

FRED COOK
King, North Carolina

AND

HORACE STRICKLER
HARRY STRICKLER

T/A STRICKLER BROTHERS
Pancy Gap, Virginia

T Nt S Nt W Nustl N Wt et Nt gt Ny vt st S’ st ot P Gt p? P ¥ Cat g

The Respondent's, Robert Middleton and Fred Cook, in the
above-styled action, being aggrieved by the final decree of this
Honorable Court entered on October 20, 1978. hereby files a notic
of appeal to The Supreme Court of Virginia. Copies of the
depositions and all related documents are part of the record
pursuant to Rule 5:8,

- | | ROBERT MIDDLETON

’

o Owens
Attorney at law

33-3rd Street

Pulagki, Virgida
Counsel for Respondents
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The following list of exhibits are made part.
of this appendix by designation, but are not
reproduced herein because all original photographs
are with the Court file and other exhibits are too
large for reproduction.

1. Appellees Exhibit 1, 1A, 1B, and 1C,

consisting of photographs of old roadway.

2, Appellees Exhibit 1A (second designation
of 1A) Area Geological Survey with two
tracts in issue shown in red outline.

3. Appellees Eghibit'PZA (also identified in
the depositions as 1-A), showing lands of
Appellees outlined in green, and lands of
Appellants outlined in blue,

This exhibit shows heavy, black line
of roadway leading from public road through
lands of Appellees to lands of Appellants.

This exhibit also shows red mark
inserted by Appellees over lands of
Appellants and through lands of W. W.
Dickerson to the public road.

This exhibit was filed by Appellees
along with photographs marked Exhibits El
through E13 showing extension and location

of red marks inserted by Appellee.

Véa
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4. Appellees Exhibits 4A, 4B, 4C, 4D, D1, D2,
D3, showing improvement and grading work
done by Appellants.

5. Appellants Exhibit 1, vicinity map showing
lands of Appellants, Appellees, and of Glen
Simpkins.

6. Appellants Exhibit 1-A, from Plat Book 1,
of the Clerk's Office of the Circuit Court
of Pulaski County, Virginia, showing lands
of Morris-Tasker syrrounding lands of
Appellants and Appellees (when the same was
owned by Forney Mining Company).

7. Appellants Exhibit 2, showing lands of
-‘Appellees, Appellants, Glen Simpkins,

W. W. Dickerson and New River,

8. Appellants Exhibit 3, a photograph taken
on the road in issue in 1922,

9. Appellants Exhibit 4, a sales agreement
from Dora Simpkins to Glen Simpkins of
the lands now owned by Appellees.

10. Appellants Exhibit 5, a letter from Dora

Simpkins to Glen Simpkins.



APPFLIANT'S EXHIBIT NUMBER 6

Revenue Stamps $0.55

THIS DEED made and entered into this the 13th day of Septembe
1952, by and between N. J. Simpkins and Dora V. Simpkins, his wife, parties of
the first part, and C. C. Abell, party of the second part,

| WITNESSETH:

THAT for and in consideration of the sum of Five (35.00)
Dollars; cash in hand paid by the party of the second part unto the partiles of
the first part, the réceipt of which is hereby expressly acknowledged, the said
parties of the first part do hereby bargain, sell, deed, grant and convey, with
covenants of General Warranty of Title, unto the said party of the second part,
but subject to the exceptions and reservations hereinafter contained, that
certain tract or parcel of land situate in the County of Pulaski, Virginia, on
the south side of New River, and on the waters of Breeding's Branch, and being
a part of the Tasker "Northernly Tract", and being bounded and described as
follows, to-wit: |

BEGINNING at a large white oak and stone on a ridge and
running with the Cole and Tasker line Ne. 12 deg. E. 94 rods to a stake on a steep
hill side above a bluff; thence along the‘side of the mountain S. 843 deg. W. 34
rods to a stake and a pine and chestnut saplings, pointers; thence N. 80} W.
106 3/4 rods to a stake on a steep mountain above Hiawassie flag station (and
standing Ne. 85} deg. E. about 400 yds. from the store house); thence running with

the water shed of said mountain, S. 45 deg. E. 11 rods to an old pine stump;

thence S.-Bé deg. We 25 rods to a pine on a steep hill side near fhe top of the
mountain; thence S. 23% deg. E. 193 rods to a stake; thence S. 47 deg. E. 84 rod§
to a stake; thence S. 88 deg. E. 44 rods to the'Beginning, and containing by surv
made by A. C. Hall, Surveyor, in April, 1915, 61% acres, more or‘less, this sale

being made in gross and not by the acre,
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AND BEING the same property conveyed unto the said N. J.
Simpkins by Stephen P. M. Tasker and wife, by deed dated Decembef'B, 1915, and
of record in Pulaski County Clerkts Office in Deed Book 38, page 217, reference
‘to which is herewith made for a more particular description of the propert&
hereby conveyed.

THERE is excepted and reserved however from this conveyance
all minerals and mineral substances, commercial clay, gas and-oil, in, under and
upon said tract of land, together with all mining rights and privileges which
‘were excepted and reserved unto the said Stephen P. M. Tasker by said deed dated
December 3, 1915, and of record in said Clerk's Office in ﬁeed Book 38, page 217,
reference being hergwith specifically made to said deed for a more particular
description of said mining rights and privileges so excepted.

IN AND FOR the same consideration the said parties of the
first part do hereby grant unto the party of the second part, his heirs or
assigns, as an easement appurtenanp to the tract of land hereby conveyed, a
right of way for the purpose of ingress and egress to and from the property
hereby conveyed over the other lands of the parties of the first part adjacent
to the property hereby conveyed.
| TO HAVE AND TO HOLD said tract or parcel of land together

with the easements and appurtenances thereunto in anywise belonging, subject to

the exceptions and reservations herein contained, unto the said C. C. Abell,

his heirs and assigns forever.

WITNESS the following signatures and sealP of the parties of

the first part the da&:and year first above wr}tten. ,
| N. J. Simpkins. | {SEAL)

Dora V. Simpkins | " (SEAL)
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STATE OF VIRGINIA
COUNTY OF PULASKI, to-wit: _

I, Dorothy Stoots, a Notary Public of and for the county and
state aforesaid, do hereby certify that N. J. Simpkins and Dora V. Simpkins,
his wife, whose names are signed to the foregoing writing bearing date the ljth
day of September, 1952, have this day personally appeared before me in my county
aforesaid and acknowledged the same to be their éct and deed.

Given under my hand this the 13th day of September, 1952.

My commission expires March 16, 1955.

Dorothy Stoots, Notary Public

VIRGINIA: In the office of the Clerk of the Circuit Court
of Pulaski County, September 16, 1952 | 9:30 Ae M.

The foregoing deed was this day presented in said office and,
with certificate annexed, admitted to record.

Teste:
Clerke.
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APPELLAIT'S EXHIBIT NUMMBER 7

Deed Book 41, Page 384.

THIS DEED, made and entered into this the 3rd
day of September, 1919, by and between FORNEY MINING
COMPANY, INC., party of the first part, and H. B.
ALLISON, party of the second part.

WITNESSETH

THAT for and in consideration of the sum of
Two Thousand Five Hundred Dollars ($2,500.00), of
which Eight Hundred Fifty Dollars ($850.00), is
cash in hand paid, the receipt of which is hereby
acknowledged, and the remainder is payable in one
and two years after date with interest, as evidenced
by two notes bearing even date with this deed, the
party of the first part doth hereby grant and convey
tothe party of the second part with covenants of
General Warranty and subject to the reservations
hereinafter contained, that certain tract or parcel
of land situate in Pulaski County, Virginia, South of
New River, containing five hundred acres, more or less,
by estimate,but this conveyance is made in gross and
not by the acre, the said land being bounded and

described as follows:



BEGINNING at two pines and a black oak near a

- bluff of rock North of Alford's Branch; thence
S. 88-3/4 E. 75 poles, 15 links to a white oak,
N. 10 E. 7 poles, 3 links to a stake and dogwood;
thence N. 84% E. 257 poles to a stake and chestnut
oak on Morris and Tasker's line; and with the same
S. 17 E. 37 poles, 3 links to a pine and chestnut
oak, thence S. 70 W. 52 poles to a chestnut oak
near a branch; thence S. 11 W. 27 poles to three
chestnut oaks in a hollow; thence S. 42 E. 96
poles to a chestnut oak; thence N. 74 E. 36 poles
to a chestnut oak on thetop of a mountain; thence
S. 28% E. 22 poles to two chestnut oaks, S. 17 W.
134 poles to a pine and chestnut oak, S. 56 W,
58 poles to three chestnut oaks from one root;
thence a new line N. 45 E. 100 poles to a white
oak and pine, N. 39 W. 44 poles to a chestnut,
N. 74 W. 74 poles to a birch and chestnut oak,
N. 59 W. 40 poles to a pine and N. 33 W, 166
poles to the BEGINNING.

But it is hereby expressly covenanted and agreed
between the parties to this deed that the Forney Mining
Company, Inc. reéerves and excepts from the operation of
this deed the minerals, metals, mineral substance including
clays, in, under and upon the said ﬁract of land together
with all the usual and necessary mining rights and
privileges which shall include among others the right
to explore, dig for, mine and remove all said minerals
and mineral substances as may be found on said land with
sufficient surface room on which to deposit minerals,
mineral substances and deads taken in mining and

exploring the aforesaid; the right of egress and ingress:;
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the right to construct wagon roads, railroads,
tramways and electric lines over said land and-
to operate them in’coﬂnection with said mining;
the right to use water from any of the streams on
said land and to convey water over the same from
such streams or from any other waters or springs
to and about the mines for the purpose of washing
or mining ares and preparing the same for market
and for the use of washers and engines and other
machinery and for the use of men and beasts used
and worked in the operation of the said mines and
machinery but sufficient shall be left in said
springs and streams for domestic use and for
watering stock and to pipe water by pipes or
troughs over or under the surface and returning
water to the streams by pipes, troughs or natural
channels or to collect the same in settling ponds
as needed; the right to erect and operate machinery,
engines, washers, etc., necessary or useful in
mining, washing, and preparing the ores for market;
the right to erect suitable buildings for the
protection of machinery or otherwise and for the

habitation of employees and workmen engaged in

-
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mining operation of said land and suitable stalls and
stables for beasts, employed in the work with the right
to remove all machinefy, buildings, railway, tracks and
lines at any time; also the right to take and use
necessary timber, (but the party of the second part may
at any time out and remove any timber that he may want
to and from said property) for mining purposes; also for
laying or stretching wires over or through said property
for conveying electricity across the property or using
it on the property and it is further covenanted and
agreed that the above enumeration of rights shall in
no way impair the right of the Company to use any
modern methods of economic mining not herein above
enumerated.

But the said Forney Mining Company, Inc., its
alienees and assigns are to do no more damage or
injury to the land or timber thereon than may be
necessary for the exercise of the above rights and
are to protect the fences to be put upon said property
as far as practicable.

But the said Forney Mining Company, Inc., its
alienees and assigns are to do no more damage or

injury to the land or timber thereon than may be
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necessary for the exercise of the above rights and are
to protect the fences to be put upon said property
as far as practicable;
This conveyance recognized any former contracts
with or conveyance of record to the Appalachian
Power Company.
A Vendor's Lien is hereby retained until the.
whole of the purchase money shall have been paid.
WITNESS the following signatures and seals the
day and year first above written.

FORNEY MINING COMPANY,
INCORPORATED

By: s/ R. M.LAWSON,Pres.

ATTEST:

s/ M. M. CALDWELL, Secretary

Corporate Seal
Stamps $2.50
STATE OF VA.
COUNTYOF TAZEWELL, to-wit:
I, A. S. GREER, a Notary Public in and for the
County and State aforesaid, do hereby certify that
R. M. LAWSON, President, of the Forney Mining Company,
Incorporated, whoése name is signed to the foregoing

Deed bearing date on the 3rd day of September, 1919,
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has acknowledged the same before me in my County -
aforesaid.

Given under my hénd this 1llth day of September,
1919.

My commission expires June 16, 1919.

s/ A. S. GREER, N. P.

STATE OF VIRGINIA
CITY OF ROANOKE, to-wit:

I, W. W. ANDERSON, a Notary Public in and for the
City aforesaid certify that M. M. CALDWELL, Secretary,
of Forney Mining Company, Incorporated, whose name is
signed to the foregoing Deed bearing date on the 3rd
day of September, 1919, has acknowledged the same in
my City.

Given under my hand this 13th day of September,
1919,

My commission expires Jany. 4, 1923.

s/ W. W. ANDERSON, N. P,




VIRGINIA: IN THE OFFICE. OF THE CLERK OF THE CIRCUIT
COURT OF PULASKI COUNTY

October 21, 1919, 4p.m,

The foregoing Deed was this day presented in
said office and, with certificate, annexed, admitted

to record.

Teste:

. s/ J. N. BOSANG, Clerk
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APPELLANT'S EXHMIBIT NUMBER 10

Deed Book 8, Page 278

THIS DEED, made this Thirtieth day of December
in the year of our lord 1878 between C. BULLARD and
BETTIE BULLARD, his wife, of the Co. of Pulaski and
State of Virginia, of the first part, and WILLIAM
R. COLES, of the County of Pulaski and State of
Virginia, of the second part.

WITNESGSETH

THAT in consideration of Five Thousand Dollars
of Which the receipt of Six Hundred and Forty-Five
Dollars is hereby acknowledged and for the remainder
of which Thirty Three Hundred and Fifty Five Dollars
the said Wm. R. Coles has executed his hand and for
the payment of which a lien is retained upon the
land conveyed by this instrument, except upon
Five hundred forty eight and one third acres of
the Wéstern end of the third tract of land

mentioned in this Deed, the said C. BULLARD and
BETTIE, his wife, do grant, bargain, and sell,

and convey, unto the said WM. R. COLES three

82



certain tracts or parcels of land lying and being.
in the County of Pulaski and State of Virginia,
the first of said tracts is known as the "James
Reed Survey" containing two hundred and ninety
eight acres, more or less, and bounded as follows,
to-wit:

BEGINNING at three white oaks on the East
side of a hill S. 22 E. 80 poles crossing

a branch to three white oaks in the edge

of a bank thence S, 53 W. 450 poles crossing
two small branches to three chestnuts on

the top of a hill two of which are from one
root N. 19 W, 81 poles to a white oak black
oak and chestnut on the North side of a hill
thence N. 53 E. 138 poles crossing a branch
to a double white oak and spanish oak thence
N. 22 W. 78 poles crossing a branch to two
chestnuts thence N. 17 E. 294 poles to the
BEGINNING.

The second tract adjoins the above containing
three hundred and thirty acres more or less and
bounded as follows:

BEGINNING at a chestnut a Northwest corner
to the first described land and with a line
of the same S. 22 E. 18 polesto a double
white oak thence S. 22 W. 20 poles to a

white oak thence leaving said line N. 41

W. 152 poles to a white oak and two chestnuts
and in the top of thence N. 13 E. 1l poles

to a chestnut thence S. 8 E. 3 poles to a
chestnut thence N. 1 E. 3/18 poles crossing
Max Creek at 350 poles to a pine and red



oak sapling thence N. 7 E. 50 poles to a
pine black oak and hickory sapling on a
steep hill side thence S. 25 E. 22 poles
crossing Max Creek twice to two large
white oaks on the bank of said creek
thence with said creek S. 9 W. 34 poles
to two spruce pines thence S. 10 W. 272
poles to two white oaks and red oaks
thence S. 2 E, 32 poles to a white oak
and red oak thence S. 53 W. 42 poles to
a white oak and two chestnut oaks in a
hollow thence N. 47 W. 52 poles to a
pine and red oak on a line of the first
survey and with a line of the same N.

53 E. 214 poles to a white oak thence

N. 22 W. 18 poles to a chestnut thence
S. 17 W. 225 poles to the BEGINNING.

The third tract contains about seven hundred
acres more or less being a tract of a certain survey
made by authority of Treasury Warrants No. 21731 and
21744 and dated Nov. 4th 1853 containing Twelve
hundred and Eighty acres and three fourths and
granted by patent bearing date lst day of Dec.

1854 to Ino. W. Carnahan, the land hereby conveyed
in this land mentioned is that which remains
-after deducting the land conveyed to W, Cecil by
said Ino W. Carnahan by deed bearing date the 28th
July 1851, of record in the Clerk's Office of the

Co. of Pulaski.



And the said C. Bullard and Bettie his wife,
covenant with the party of the second part to
warrant generally theée several tracts of land
reserving to the Lead Mine Company the mineral
privileges which it reserved in conveyances to
said C, Bullard, I. J. Bullard, J. B. Snow.

WITNESS the following signatures and seals.

s/ C. BULLARD (SEAL)

s/ BETTIE BULLARD (SEAL)

STATE OF VIRGINIA
PULASKI CO., to-wit:

I, D. B. BILL, a Notary Public for the State
and County aforesaid, do hereby certify that C.
BULLARD whose name is signed to the within Deed
bearing date Dec. 30, 1878 personally appeared
before me in my County aforesaid and acknowledged
the same.

Given under my hand this 3l1st éay of December,

1878.
s/ D. B. BILL, N, P.




STATE OF VA.

PULASKI CO., to-wit:

I, D. B. BILL, a Notary Public in and for the

County and State aforesaid do certify that BETTIE

BULLARD the wife of C. BULLARD whose name is signed

to the within Deed bearing date Dec. 30, 1878,

personally appeared before me in my County afore-

said, and having the Deed aforesaid fully explained

she the said BETTIE BULLARD acknowledged the same
to be her act and that she had willingly executed
the same and does not wish to retract it.

Given under my hand this 31st day of Dec.
1878.

s/ D. B. BILL, N. P.

VIRGINIA, IN THE CLERK"S OFFICE OF PULASKI COUNTY

February 17th 1881 this Deed from C. BULLARD
et ux to WM. R. COLES dated Dec. 30th, 1878, was
this day presented in said office and with a
certificate of acknowledgement endorsed thereon
admitted to record.

Teste:

s/ R. T. Gardner, Clerk
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APPELLANT'S EXHIBIT NI'MBER 12

Deed Book 11, Page 513

THIS DEED, made this 3rd day of May in the year
1887 between WILLIAM R. COLES and FRANCIS E., hiswife,
parties of the first part, and DAVIS S. FORNEY, party
of the second part, all of the County of Pulaski and
State of Virginia:

WITNESGSETH

THAT for and in consideration of Seven Thousand
Dollars, of which Two Thousand Eight Hundred and
Forty-Two Dollars has been in hand paid, the receipt
whereof is hereby acknowledged, and for the balaﬁce
thereof the said DAVID S. FORNEY has executed his
four several bonds bearing even date with this Deed
to the said WILLIAM R. COLE, one for the sum of
Eleven Hundred and Fifty-Eight Dollars payable on
or before the first day of June 1887 and the other.
three bonds in equal installments of One Thousand
Dollars each payable respectively in one, two, and
three years from date with interest from the first
vday of January, 1888, and to secure the payment of

said bonds a Vendor's Lien is hereby expressly
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retained, the parties of the first parthave
bargained and sold and do hereby bargain, sell,
and convey unto the said DAVID S. FORNEY, with
covenants of general warranty a certain tract or
parcel of land lying and being in the County of
Pulaski and State of Virginia, south of New River;
containing by recent survey seven hundred acres
be the same more or less and bounded as follows:

BEGINNING at two pines and black oak near a
bluff of rock north of Allfrondo Branch
thence S. 88-3/4 E. 73 poles 15 links to a
white oak, N. 10 E. 7 poles 3 links to a
stake and dogwood, thence N. 82% E. 25 poles
to a stake and chestnut oak on Morris &
Tasker line and with the same S. 17 E. 37
poles 3 links to a pine and chestnut oak,
thence S, 70 W. 52 poles to a chestnut oak
near a branch, thence S. 1l W. 27 poles to
3 chestnuts oaks in a hollow; thence S. 42
E. 96 poles to a chestnut oak, thence N,

74 E. 36 poles to a chestnut oak on the top
of a mountain; thence S. 28% E. 22 poles to
two chestnut oaks S. 17 W, 134 poles to a
pine and chestnuts oak S. 56 W. 58 poles to
three chestnut oaks from one root S. 37 W.
66 poles to a pine S. 49 W. 11l poles to a
pine and hickory S. 56 W. 40 poles to a
chestnut S. 64} W. 42 poles to a pine, S.
42 W. 20 poles to a pine; S. 80 W. 42 poles
to a chestnut pine and white oak, S. 66 W.
214 poles to a pine and black oak and a
white oak N, 48 W, 88 poles to a white oak
and pine, N. 24 E. 37 poles to two pines,
corner to Cecil, S. 69 E. 100 poles to two
pines, N. 49 E. 436 to a white oak and
chestnut and pine, N. 39 W.44 poles to a

e



chestnut, N. 74 W. 74 poles to a birch and
chestnut oak, N. 59 W. 40 to a pine and N.
35 W. 160 poles to the BEGINNING.

Also the entire mineral right and privileges
of the parties of the first part in two certain
tracts or parcels of land lying and being in the
County of Pulaski and State of Virginia, South of
New River and bounded as follows, known as the
"James Reed Survey" containing 298 acres more or
less:

BEGINNING a t three white oaks on the East side
of a hill, thence S. 20 deg. E. 80 poles
crossing a branch to three white oaks on

the edge of a bank, thence 53 W. 450 crossing
two small branches to three chestnuts on the
top of a hill two of which are from one root:
thence N. 19 deg. W. 86 poles to a white oak,
black oak and chestnut on the North side of

a hill, thence N. 53 deg. E. 138 poles crossing
a branch to a double white oak and spanishaak,
thence N. 22 deg. W. 78 poles crossing a branch
to two chestnuts, thence N. 67 deg. E. 294 poles
to the place of BEGINNING.

2nd adjoining the above containing 330 acres,
more or less:

BEGINNING at a chestnut a Northwest corner
to the last above described tract and with

a line of the same, S. 22 deg. E. 78 poles
to a double white oak, thence S. 52 deg. We.
20 poles to a white oak, thence leaving said
line N. 41 deg. W. 152 poles to a white oak
and two chestnuts on the top of a ridge,
thence N. 73 deg. E. 66 poles to a chestnut,
thence S. 8 deg. E. 3 poles to a chestnut,
thence N. 67 deg. E. 368 poles crossing



Max Creek & 350 poles to a pine and sead oak
sapling; thence S. 67 deg. E. 50 poles to a
pine black oak and hickory sapling on a steep
hill side, thence S. 25 deg. E. 92 poles
crossing Max Creek twice to two large white
oaks, on the bank of said creek, thence with
the said creek S. 9 deg. W. 34 poles to two
spruce pines; thence S. 60 deg. W. 272 poles
to two white oaks and sead oaks; thence S.

2 deg. E. 32 poles to a white oak and sead
oak; thence S. 53 deg. W. 42 poles to a white
oak and two chestnut oaks in a hollow; thence
N. 47 deg. W. 52 poles to a pine and sead oak
on the line of the first survey and with a
line of the same, N. 53 deg. E. 214 poles to
a white oak; thence N. 22 deg. W. 78 poles to
a chestnut, thence S. 67 deg. W. 223 poles to
the place of BEGINNING

It is intended by fhis conveyance so far as the
same purports to convey the mineral rights and
privileges of the parties of the first part in the
above described tracts or parcels of land to convey
only such rights and privileges tﬁerein as the
parties of the first part have and to reserve from
the operation of this conveyance the mineral
privileges reserved by the Lead Mine Camp and to
itself in its conveyance of said land to C. Bullard,
Te S. Bullard and S. B. Snow, said reservation
being the samé made by the said C. Bullard and wife
in the conveyance of said land to said W. R. Cole,
it being the intention hereby to convey the first

above described tract or parcel of land and the



entire interest of the parties of the first part in
the mineral right and privileges in all three of
the above described tracts or parcels of land.

To have and to hold to him the said David S.
Forney and his heirs forever.

WITNESS the following signatures and seals.

s/ W. R. COLE (SEAL)

s/ F. E. COLE (SEAL)

STATE OF VIRGINIA
COUNTY OF PULASKI,

I, R. C. PEDIGO, a Justice of the Peace in and
for the County aforesaid and State of Virginia
certify that WILLIAM R. COLE, whose name is signed
to the writing hereto annexed bearing date the 3rd
day of May, 1887, has acknowledged the same before

me in my said County.

Given under my hand this 13th day of May, 1887.

s/ R. C. PEDIGO, J. P.

STATE OF .VIRGINIA
COUNTY OF PULASKI,
We, R. C. PEDIGO and WILLIAM CAPEDY, Justices

of the Peace in and for the County and State of

5
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Virginia certify that FRANCIS E. COLE the wife of .

W. R. COLE,whose name is signed to the writing
hereto annexed bearing date the 3rd day of May,l
1887, personally appeared before us in our County
aforesaid and being examined by us privately
and apart from her husband, and having the
writing aforesaid fully explained to her, she,
the said FRANCIS E. COLE acknowledged the said
writing to be her act and declared that she had
willingly executed the same and does not wish
to retract it.

Given under our hand this 1l3th day of May,
1887.

s/ R. C. PEDIGO, J. P.

s/ WILLIAM CAPEDY, J. P.

VIRGINIA IN THE PULASKI COUNTY COURT CLERK"S OFFICE

January 26th 1888.
The foregoing Deed from WILLIAM R. COLE and

wife to DAVID FORNEY, this day presented in said

office and certificate being annexed is admitted to

record.,
Teste:

s/ C. H. MORRIS, D. C.

ekt



APPELLAJNT'S EXHIBIT NUMBER 13

Deed Book 13, Page 167

THIS DEED, made this third day of July, 1890,
between D. S. FORNEY and NANCY FORNEY, his wife,
parties of the first part, and "THE FORNEY MINING
COMPANY" party of the second part.

WITNESGSETH

THAT the said parties of the first part for
and in consideration of the sum of One Dollar in
hand paid, the receipt whereof is hereby acknowledged
do grant unto the party of the second pért: with
covenants of general warranty, all the right, title,
and interest, mineral rights, mining privileges and
easements of every sort and character now owned or
possessed by them of which they stand seized, in
the following tracts and parcels of land, situate
in Pulaski County, near Allisonia, on both sides of
New River and described as follows:

First: In a tract of land lying on the North
side of New River containing One Hundred Forty-Six
acres, and the same conveyed to the said D. S.
Forney and O, P. Nunn and others by Deed dated the

fifth of May, 1987, and recorded in Pulaski County



in Deed Book No. 12, Page 387.

Second: In a tract of Seventy acres, lying
on the north bank of New River, adjoining tract No.
One, and the same conveyed to the said D. S. Forney
by A. B. Clark and others by deed dated the fifth
day of March, 1887, and recorded in Pulaski County
in Deed Book No. 11, Pages 508 and 509.

Third: In two parcels of land, ohe containing
sixty, and the other sixty two and one half acres,
and also in certain mineral rights in the bed of
New River, said tracts also situate on the North
bank of New River adjoining Tract No. 2., and being
the same tracts and mineral rights conveyed to the
said D. S. Forney and H, C. Clark and others by
Deed dated the 15th day of February, 1890, and
recorded in Pulaski County in Deed Book No. 12,
Page 538, and by H. C. Clark, Commissioner, by
Deed dated the fifth of April, 1890, and of record

in Pulaski County in Deed Book No. 12, Page 591.
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Fourth: 1In a tract of Three Hundred acres,
more or less situate in Pulaski County on the North
bank of New River, adjoining No. 3 aﬂd the same
conveyed by J. Bullard'Clark to said D. S. Forney
by Deed dated the 2l1lst day of April, 1890, and
recorded in Pulaski County in Deed Book No. 13,
Page 178.

Fifth: 1In a tract of seventy acres also on
the North bank of New River adjoining Tract No. 4
and the same comveyed to the said D. S. Forney by
W. W. Breeding and wife by Deed dated the sixth day
of October, 1888, and recorded in Pulaski County in
Deed Book No. 11, Pages 511 and 512,

Sixth:; 1In one undivided half of two tracts
or parcels of land lying on the South bank of New
River known as the Tipton and Cecil lands containing
together @bout One Hundred Seventy-Five acres, and
the same parcels or tracts of land described in a
‘Deed from A. H. Flanagan and others to D. S. Forney
dated the first of December, 1886, and recorded in
Pulaski County in Deed Book No. 11, Pages 510 and
511.



Seventh: In a tract of thirteen hundred acres
be the same more or less, situate on the South side
of New River known as the Bullard or Cole land and
the same conveyed by W. R. Cole and wife to D. S.
Forney by Deed dated the third day of May, 1887 and
recorded in Deed Book No. 11, Page 513.

Reference to each of the said Deeds above
named here made for a full and complete description
of said several tracts of land.

WITNESS the following signatures and seals.

s/ D. S. FORNEY (SEAL)

5/ NANCY FORNEY (SEAL)

VIRGINIA: PULASKI COUNTY

I, WILLIAM CASSEDY, a Justice of said County
and State do hereby cerrify that D. S. FORNEY and
NANCY FORNEY, his wife, whose names are signed to
the foregoing writing dated the third day of July,
1890, acknowledged the same before me in my said
County.

Given under my hand this fifth day of July,
1890.

s/ WILLIAM CASSEDY, J. P,

Heve



VIRGINIA, IN THE CLERK'S OFFICE OF THE COUNTY
COURT OF PULASKI
The 1l4th day of July, 1890, the foregoing Deed
from D. S. Forney and wife to the Forney Mining
Company was this day presented in said office.and
with certificate annexed admitted to record.
Teste:

s/ R. D. Gardner, Clerk




APPELLANT'S EXHIBIT NUMBER 14

Deed Book 21, Page 456

THIS DEED, made this 23rdday of March, 1894,
between W. R. COLES and F. E. COLES, his wife, of
the one part, and L. S. SIMPKINS, of the other part,
all of Pulaski County,and State of Virginia.-

WITNESSETH

THAT for and in consideration of the sum of
Four Hundred Ninety'Dollars ($490.00), the receipt
of $50.00 of which is hereby acknowledged, and
$50.00, to be paid within six months and the
remainder to be paid in three equal installments
of $130.00 each in one, two and three years, with
six percent interest from date notes for the same
are this day executed by the said Simpkins to the
said Coles, the said Coles and wife, do bargain,
sell and convey and by these preseﬁts have bargained,
sold and conveyed to the said Simpkins with covenants
of general warranty a certain lot or parcel of land
in Pulaski County and State aforesaid about one mile
South of Max Creekknown as the Irish Cabin Land,
containing Ninety-Eight acres, be the same more or

less, and bounded as follows, to-wit:

A



BEGINNING at a stake 7 poles 3 links from

a white oak on a line of the Tipton land and

a corner to the land of D. S. Forney and with

a line of the Tipton land N. 10-3/4 E. 116

poles to a stake on the Spencer Branch and

up saod branch with its meandering of 114

poles to a white pine stump, thence leaving

the branch S. 12% E. 125 poles to a stake on

Forney line and with the same S. 84% W. 155

poles to the BEGINNING,

A Vendor's Lien is hereby retained on said
parcel of land till all the purchase money with
its interest is paid.

The mineral interest of said tract of land is
reserved with mining privileges, and a road is
hereby granted by the said Coles to the said
Simpkins through said Coles land to the Floyd
County road leading down Max Creek, which is to
be a gated road.

WITNESS the following signatures and seals
this 23rd day of March, 1894,

s/ W. R. COLES  (SEAL)

s/ F. E. COLES (SEAL)

VIRGINIA, PULASKI COUNTY, to-wit:

I, J. M. HURST, a Notary in and for the said
County of Pulaski do certify that W. R. COLES and
F. E. COLES, whose names are signed to the foregoing

Deed dated the 23rd day of March, 1894, personally
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appeared before me in my said County of Pulaski and
acknowledged the same to be their act and Deed.

Given under my hand this 23rd day of March,
1894.

s/ J. M. HURST, N. P.

VIRGINIA,IN PULASKI COUNTY CLERK'S OFFICE
MARCH 15th, 1902
The foregoing Deed from W. R. COLES,et ux,
to L. S. SIMPKINS was this day presented in said
Office and with certificate annexed admitted to
record.
Teste:

s/ J. N. BOSANG, Clerk

LA 1§
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APPELLANT'S
EXHIBIT #15

THIS DEED made and entered into this 3rd day of July, 1972, by
and between GERTRUDE ALLISON BRABSTON and CLINTON A. BRABSTON, her
husband; HESTER ALLISON, widow; VIRGINIA ALLISON, single; RUTH ALLISON
TURMAN and EDGAR L. TURMAN, her husband; PAULINE ALLISON, widow;
PEGGY-.ALLISON McMILLIAN and RAY McMILLIAN, her husband; CARLENE
ALLISON MABE and CARL MABE, her husband; RABY ALLISON and RUBY
ALLISON, his wife; and EUGENIA ALLISON, widow; parties of the first part,
and BOB L. MIDDLETON and BETTY L. MIDDLETON, his wife, as tenants
by the entirety and FRED P. COOK and BESSIE COOK, his wife, as tenants
by the entirety, parties of the second part.

WIT vN ESSETH

THAT FOR and in consideratlﬁn of the sum of Ten Dollars ($10.00)
cash in hand paid by the parties of the second part to the parties of the
first part, and other good and valuable consideration, thé receipt of all of
which is hereby acknowledged, the said parties of the first part do hereby
bargain, sell, grant and convey all of their gights and interests in the
herelﬁafter described real property, except as excepted and reserved
herein , with covenants of General Warranty of Title, and with English

Covenants of Title, unto the said Bob L. Middleton and Betty L. Middleton,

his wife, as tenanls by the entircty will the right of survivorship as at
common law, an undivided onc-half (1 °2) interest in the hereinafter dos-
cribed real property: and to Fred P. Cook and Bessie Cook, his wife, as
tenants by the entircty with the right ot survivorship as at common law,
an anidivided one-half (1 2) interest in the bereinatter described real

property; being all those certain tracts or parcels of land located, lying

and being in Ingles Magisterial District (lormerly in Hiwassee Magisterial
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* District), Pulaski County, Virginia, and more particularly described as

follows:

PARCLL NO. l: Being situate on Big Reed Island Creek,

and containing in the aygregate 230 acres, more or less,

snd being a part of the property of which W. T. Allison

and Mary A. Allison died seized and posscssed, and

which was partitioncd among the heirs of the said W. T.

- ~ Allison and Mary A. Allison, by deecd dated January 3,

; 1905, and recorded in the Clerk's Office of the Circuit

~ Court of Pulaski County, Virginia, in Deed Book 24, page

11, and being Tract No. 5 containing 16 acres assigned
in said deed to Lilly G. Allison; Tract No. 6 in two
parcels of 20-1/2 acres and another of 12-1/2 acres,
assigned in said deed to G. G. Allison; Tract No. 7
containing 39-3/4 acres, assigned in said deed to Frank
Allison; Tract No. 8 containing 47 acres, assigned in

. : said deed to Mattie Lowman; Tract No. 9 containing

\ 62-3/4 acres assigned in said deed to the said H. B.

! Allison, said H. B. Allison having by subsequent con-

veyances purchased the interest of the said Lilly G.

Allison, G. G. Allison, Frank Allison and Matlie Lowman,

su that he became the ovwner of Tracts Nos. 5, 6, 7, 8

. and 9, in said partition deed, reference to which is here

b made for a more particular description of said property:

: and another tract containing 33-3/4 acres, adjoining the

i aforesaid tracts of land, being separated therefrom by

' Big Reed Island Creek and lying on the East side thereof;

. and being the same property conveyed to the said H. B.

i Allison by W. T. Allison and Mary A. Allison, his wife,

L by deed dated November 22, 1894, and recorded in the

aforesaid Clerk's Office in Deed Book 17, page 170,

HOWEVER, there is EXCEPTED and RESERVED from this conveyance

a portion of the aforesaid Parcel No. 1 conveyed to Thornton Allison and

Macie G. gllison, his wife, as tenants by the entirety, by deed dated the
13th day of March, 1958, from Margaret W. Allison, widow, recorded in the
aforesaid Clerk's Office in Deed Book 180, page 96, and conveyed to

Thornton Allison by deed &ated the 16th day of June, 1959, from Margaret

W. Allison, widow, et al, recorded in the aforesaid Clerk's Office in

Deed -Book 187, page 178.

PARCEL NO, 2: All of that certain boundary of land containing
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five hundred (500) acres, more or less, that was conveyed to the said
H. B. Allison by Fommey Mining Company, Inc., by deed dated the 3rd

day cf September, 1919, and recorded in the aforesaid Clerk's Office in

Deed Book 41, page 384, and to which reference is here made for a more
particular description of the land hereby conveyed.

PARCEL NO. 3: All of that certain lot or parcel of land that was

) convéyed to the said H. B. Allison hy the Trustees of the Kayoulah Baptist

Church by deed dated the 28th day of September, 1926, and recorded in thc
aforesaid Clerk's Office in Deed Book No. 57, page 12, and to which
reference is here made for a more particular description of the land hereby
conveyed.

And with the exception of approximately fifty (50) acres contained
in aforesaid Parcel No. 1, which said fifty (50) acres was omitted from the
following described deed, the land herein conveyed are the same tracts or
parcels of land conveyed to Margaret W. Allison by deed dated the 15th
day of February, 1945, from Henry B. Allison, her husband, described as
H. B. Allison, recorded in the aforesaid Clerk's Office in Deed Book 129,
page 418,

The said Henry B. Allison, being the said H.B. ‘Allison, having.
passed away intestate on or about the 22nd day of June, 1948, seized and
possessed of the said fifty (50) acres of land, more or less, and survived
by the following named persons, being his sole heirs at law, with their
relationship to the said deceased being set out, a list of heirs being
recorded in. the Clerk's Office of the Circuit Court of Pulaski County,

Virginia, in Will Book 22, page 505, but being correctly set out as follows:
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NAME REIATIONSHIP

Margaret W, Allison wife
Gertrude Allison Brabston daughter
Eugene Allison son
. Ruth Allison Turman daughter
Thornton Allison son
Burton Allison son
Raby W. Allison son
Elmer Allison son

The said Elmer Allison having passed away intestate on or about
the 12th day of February, 1953, without leaving issue, and survived by his
sole heir at law, being the following named person with her relationship to

the said deceased being set out as follows:

NAME RELATIONSHIP
Eugenia Allison wife

The said Burton Allison having passed away intestate on or about

. the 15th day of April, 1961, survived by the following named persons, being

his sole heirs at law, and their relationship to the said deceased being set

. out as follows:

NAME | RLLATIONSHIP

Pauline Allison wife
Peggy Allison McMillian daughter .
Carlenc Allison Mabe ’ daughter

The said Eugcne Allison having passed away intestatc on or about
the 28th day of September, 1961, survived by the following named persons,

being his sole hecirs at law, and their relationship to the said deceased
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being set out as follows:

NAME RELATIONSHIP
Hester Allison ' wife
Virginia Allison daughter’

" HOWEVER, there is hereby EXCEPTED and RESERVED from the said

;act of approximately fifty (50) acres of land, all mineral rights as des-

; cribed in the will described below, which shall be for the benefit of the

same persons as set out in the aforesaid will; it being the intention of the

E parties of the first part that the said tract of approximately fifty (50) acres

of land shall be hereby made subject to the same mining rights as are in

i existence on the remaining land herein conveyed, and

There is EXCEPTED and RESERVED from this conveyance all mineral

rights and other rights of every kind and description reserved and set out

in the will of Margaret W. Allison described below.

The said Margaret W. Allison having passed away testate on or
about the lst day of August, 1970, seized and possessed of the géx:rxaining
land described above and by her will dated the 7th day of M&fch, 1953, and
recorded in the aforesaid Clerk's Office in Will Book _2'8,, paée 33, she
devised the surface rights with appurtenances thereu'r;t'o Belonging, sub'jéct
to certain' mining rights reserved therein, to her children as set out therein;
a list of her heirs being recorded in the aforesaid Qlerk's Office in Will
Book 28, page 34.

The said Burton Allison and tﬁe said Eugene Allisoﬁ, two sons of
the said Margaret W, Allison mentioned in the aforesaid will, having passed
away intestate as described aioove.

HOWEVER, there is further EXCEPTED.and RESERVED from this con-

veyance, the "Allison Family Cemetery" containing one (1) acre of land
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and lbcatéd 0}1 the‘ afo.fé;;nci.l’ércel No; 1; and thére is furfher EXCEPTED
and RESERVED for the benefit of the parties of the first part, their heirs
and assigns,' a right of way and casement, with the rights of ingress,
egress and regress, from the state road to the said cemetery, the aforesaid
right of way and eascment being over an existing roadway and the location
of the aforesaid right of way and easement may be changed from time to
time by the parties of the second part, their heirs and assigns, provided
the aforcsaid right of way and easement ‘is at all times convenient and
practicable for persons lawfully using the same.

Roferen;:e being made to the aforesaid deeds for a further dés-
cription of the aforesaid parcels.

The parties of the first part, for the said consideration, also
bargain, sell, grant and convey all of their rights and intcre sts unto the
parties of the second part, as tenants by the entirety, in the proportions
and manner as set out above, in any other real property lying in the former
Hiwassee Magisterial District of Pulaski County, Virginia, and owned by the
said Henry B. Allison and/or the said Margaret W. Allison at the time of
their passing away and not previously conveyed.

TO HAVE AND TO HOLD said tracts or parcels of land, together
with all the appurtehances and easements thercunto belonging, unto the
parties of the second part, as tenants by the entirety with the right of
survivorship as at common law, their heirs and assigns forever, in the pro-
portions and manner as hereinabove set forth.

WITNESS the following signatures and seals of the said parties

of the first part the day and year first above written.
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.Gertrude Allison Brabston

Litne £ 3ol smn

Clinton A. Brabston

Hoao, Alam _(SEAD)

Hester Allison

Virguvies Qlbuzo (SEAL)

v1rgin;$ Allison

Pauline Allison
g c
Allison McMillian

- = (SEAL)
Ray McMillian

% Lo
{ l-i{t( ~ 2.7 + ”1 27 "o o 1‘/’ 1.21(&’ (SEAL)
Carlene Allison Mabe

47@,(/ Sy b (SEAL)

Carl Mabe

di&%» Cué‘éy'?—/ (SEAL)

ison

_@ML CL&,«.& (SEAL)
Ru y Allis

L/(Hi 14 f\.. ///“' h'\j (SEAL)
Bugpnia Allison

STATE OF VIRGINIA,

COUNTY OF PULASKI, to-wit:

q
: D
L Qe X e l . /'L( \u‘(L[£). a Notary Public in and

for the County and State aforesaid, do hereby certify that Gertrude Allison

Brabston and Clinton A. Brabston, her husband, whose names are signed to
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the foregoing deed bearing date on the drd day of jJuly, 1972, personally
appeared before me in my County and State aforesaid and acknowledged the

same,

. 29l
Given under my hand this ,\_3/____day of July, 1972,

- My commission expires _flML( vy 0 197D
JLCLCI CoYn nu 1o ed QO S 1\ . T)m_.

ISL(./)(L v 7 /lg LLé ¢ «/ ﬂ I

NOTARY PUBLIC

STATE OF ILLINOIS

CITY/COUNTY OF Zém.cggg » to-wit:

7

I, y 2778 RS D , @ Notary Public in and

for the City/County and State aforesaid, do hereby certify that Hester

' Allison, widow, whose name is signed to the foregoing deed bearing date

il on the 3rd day of July, 1972, personally appeared before me in my City/

I. County aforesaid and ackno‘w_ledcjed the same.

My commission expires 42,%; 775 .

l Q..
! Given under my hand and notarial seal this /o%day of J&E, 1972,
I

..-.i:xl .".
N .;"..“""'-L =0 j
SR 74 NOTARY PUBLIC
, (Nofarlaf “Seal)
,'{g e \Ei{l‘ s

STATE OF ILLINOIS,

CITY/COUNTY OF Rhireaid/ . to-wit:
_2@_449;_@,1“;, ;é st . a Notary Public in and

for the City/County and State aforesaid, do hereby certify that Virginia

Allison, single, whose name is signed to the foregoing deed bearing date
on the 3rd day of July, 1972, personally appeared before me in my City/

County aforesaid and acknowledged the same.

Given under my hand and notarial seal this /otday of %@', 1972.
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‘ Li My commission expires __M_LZZ&’ .
\ In. o .‘. 3 . -
LI 4 /
GTAR Y ' ' .
g A?-)— K _Zudy__ﬁu«_ﬁ-ga
H NOTARY PUBLIC

> l b&’;&%an

'STATE OF VIRGINIA,

I, o1 p . [{ ¥ / , & Notary Public in and for

| COUNTY OF PULASKI, to-wit:

! the County and 8tate aforesaid, do hereby certify that Ruth Allison Turman

I; and Edgar L. Turman, her husband, whose names are signed to the foregoing
' A

I' deed bearing date on the 3rd day of July, 1972, personally appeared before

'I me in my County aforesaid and acknowledged the same.

~ ale
Given under my hand this _)f 'Lda)" of July, 1972,

My commission expires / )_U("(\'n(l o o jIn .
sl OV p s iowetl S v D0 N 0 A e

: o
| : ,‘->( oo P Jite "-"‘Mbi('-/
! NOTARY PUBLIC ’

STATE OF VIRGINIA,

CITY/COUNTY OF  J ol rlet - , to-wit:

| I, ‘iLL WA 1 -I-). l:{;lgm(o? ) . @ Notary Public in and for
the City/County and State aforesaid, do hereby certify that Pauline Allison,
widow, whose name is signed to the foregoing deed bearing date on the 3rd

ij day of July, 1972, personally appeared before me in my County aforesaid

and acknowledged tﬁe same.

el-
Given under my hand this \g_day of July, 1972.

My commission expires ) luiunfun I( 1973 .
D) Lo mwuxhuda.oéu. P

Al s W ) 120
1 NOTARY PUBLIC
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STATE OF VIRGINIA,

GITY/COUNTY OF ﬁzu (g b to-wit:

I, Amadg [ LS“: g,a(lélzo . @ Notary Public in and for

the City/County and State aforesaid, do hereby certify that Peggy Allison

McMillian and Ray McMillian, her husband, whose names are signed to the

foregoing deed bearing date on the 3rd day of July, 1972, personally

appeared'before me in my City/County aforesaid and acknowledged the same.
Given under my hand this ,ﬁq:gay of July, 1972.

My commission expires —7’)6-{}( ylay (0, /C7D .
§ wias CHI Nwo; ygrd a2 dwan £ ou.J

A P a’f)L.Lmoa&C»)
NOTARY PUBLIC J

STATE OF VIRGINIA,

CI®Y/COUNTY OF 9,429;,(“ , to-wits

I, _L&_A_,-)/mu "P l&&.u‘bw g(v: , @ Notary Public in and

for the City/County and State aforesaid, do hereby certify that Carlene
Allison Mabe and Carl Mabe, her husband, whose names are signed to the
foregoing deed bearing date on the 3rd day of July, 1972, personally

appeared before me in my City/County aforesaid and acknowledged the
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. T .
Given under my hand this Y'' day of July, 1972.

My commission expires_ ") Vv amdve s 4 42"

i G ecaretk 0 e e e 2.

: ' A - .

gri e P VL eto
NOTARY PUBLIC '

STATE OF VIRGINIA,
' COUNTY OF PULASKI, to-wit:

I, M 7 - w{/‘-ﬂ , @ Notary Public in and for

the County and State aforesaid, do hereby certify that Raby Allison and

Ruby Allison, his wife, whose names are signed to the foregoing deed

bearing date on the 3rd day of July, 1972, personally appeared before me

'\," _.in my County aforesaid and acknowledged the same.
v e a .V 0 | A8 . .
L Rz -y ."s'.' -~ a‘
P L s Given under my hand this L,gfﬁay of ., 1972.
P Sh "’I.' My commission explres7w’&'/£ S/ [ 7TS — .
ORI A | A : ’
RCEHAREY

Kead ik 287 - ~zg) g bt

NOTARY PUBLIC

STATE OF VIRGINIA,

CITY/COUNTY OF "‘Dl._{'a. i ; . to-wit:

-~

¢ 1, IR R A~ TR u:u\( -, a Notary Public in and

for the City/County and State aforesaid, do hereby certify that Eugenia

A!lison, widow, whose name is signed to the foregolng deed bearing date

l on the 3rd day of July, 1972, personally appeared before me in my City/Cour

aforesaid and acknowledged the same.
Qeqees

Given under my hand this /7 day of had¢y, 1972.

My commission expires i )mum { v S /‘775 .
)(LJL-..\- cwb\nwg; to na ol a3 A(""“ * p‘K

/).({ Bl St ) B( (Al&{(é(L

NOTARY PUBLIC
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VIRGINIA: In the Clerk’s Otfice of the Circuit Court of Pulaski
County. This instrument, with the certificate of acknowledgment
thereto annexed, is admitted to record at <. o'clock £~

1872, Qdo - Loy Y00 - |

rees Dlocn . ik

TRUE COPY~—
ESTE:

inzgé:;lznsoﬂ. f:LERI'((’ |
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APPELLEE'S EXHIBIT NUMBER A

s 219 382

THIS DEED made and entered into thfs 22nd day of August, 1964, by |
and between NOAH J. SIMPKINS and DORA V., HYLTON SIMPKINS, his wife, partie
of the first part, and BRICE C, JOHNSTON, JR. and M. TERESA STAFFORD JOHN~ !
STON, his wife, as tenants by the entirety with the right of survivorship as at é

common law, parties of the second part.

WITNESSETH
THAT FOR and in consideration of the sum of Ten Dollars ($10.00) cash

in hand paid by the parties of the second part to the parties of the first part, and

other good and valuable consideration, the receipt of all of which is hereby acknowl-
edged, the said parties of the first part do hereby bargain, sell, grant and convey,
with covenants of General Warranty of Title, unto the said Brice C. Johnston, Jr.
and M. Teresa Stafford Johnston, his wife, as tenants by the entirety with the
right of survivorship as at cc;mmon law; that is to say, that should either of the ’
' . !
parties of the second part predecease the other, then and in that event the entire
interest of every kind and description in said property shall pass to, and be
vested in the survivor, all that cértain-tract or pascel of land lying about one
mile south of Max Creek, in Pulaski County, Virginia, known as the "Irish Cabin
' Land", and being more particularly bounded and described as follows:
BEGINNING at a stake 7 poles 3 links from a white oak on a line
of the Tipton land and a corner to the land of D. S. Horney, and
with a line of the Tipton land, North 10-3/4° East 116 poles to a
stake on the Spencer branch, and up said branch with-its meandering
South 114 poles to a white pine stump; thence leaving the branch,
South 12-1/2° East 125 poles to a stake on Fonrey's line, and with

the same South 84-1/2° West 155 poles to the beginning, and con-
taining ninety-eight (98) acres, more or less.

And being the same lot or parcel of land, a portion of whtc&iﬁ con- |



veyed to Noah J. Simpkins, one of the parties of the first part hereto, as Noah
Simpkins, by deed dated the 29th day of May, 1913, from L. S. Simpkins and

wife, which said deed is recorded in the Clerk's Office of the Circuit Court of
Pulaski County, Virginia . in Deed Book 33, at Page 426; and the other portion

thereof was conveyed to Noah J. Simpkins, one of the parties of the first part
hereto, as Noah Simpkins, by deed dated the 24th day of April, 1907, from B, L.
Simpkins and wife, which said deed is of record in the aforesaid Clerk's Office
in Déed Book 33, at Page 428; and being the same lot or parcel of land which was
conveyed to L, S, Simpkins by W, R, Cole and wife, by deed dated the 23rd day
of March, 1894, and of record in the aforesaid Clerk's Office in Deed Book 21, at
Page 456.

There is EXCEPTED and RESERVED, however, from this conveyance,
two (2) small parcels of land which were conveyed away by the parties of the
first hereto, as follows: .

(1) To Wrilda Bowman, by deed dated the 25th day of March, 1936,
1| of record in the aforesaid Clerk's Office in Deed Book 77, at Page 79; and

(2) ToJ. T. Trail,_ by deed dated the érd day of August, 1922, and of
record in the aforesaid Clerk's Office in Deed Book 45, at Page 504.

There is further EXCEPTED and RESERVED from this conveyance, a
graveyard located thereon within the boundaries as :sqtaywd and agreed to between
the pa;nes hereto/W g:gtﬁzrav%i{ge:e’;;%onggﬁ rights of ingress and egress thereto
by any persons in interest in and to said graveyard. |

There is further RESERVED from this conveyance all minerals and mining

rights set forth in previous conveyances concerning the minerals under said tract

above described.
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The parties of the first part do further RESERVE easements of rights of
| way over the roads located on the property which have heretofore been granted or
reéerved by their predecessors in interest, and for the same consideration do
grant to the parties of the second part all rights, easements and appurtenances
which are owned by them in and to rights of way or other appurtenances on any
other persons' lands which have been granted to them by predecessors in title

or other persons.

TO HAVE AND TO HOLD said tract or parcel of land together with all

i the appurtenances and easements thereunto belonging, unto the parties of the

| second part, as tenants by the entirety with the right of survivorship as at com-
mon law, their heirs and assigns fore\;er.

WITNESS the following signatures and seals of the said parties of the

first part the day and year first above written. /

Noah J. Simpkins

o2 UV R "”W ‘tsrgm*

Dora V. Hylton S8impkins

| STATE OF VIRGINIA,
| COUNTY OF PULASKI, to-wit:

1, , “ ) A . a Notary Pububinand for the
County and State aforesaid, do hereby certify that Noah J. Btnipkms and Dora V.

Hylton Simpkins, his wife, whose names are signed to the foregoing deed bear
{ date on the 22nd day of August, 1964, personally appeared befere me in my County
and State aforesaid and acknowledged the same.
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Given under my hand this 22nd day of August, 1964.

My Commission expires '%zzm o?-—‘? /?fé

%m/ 57 L ecad

NOTARY PUBLIC

VIRGINIA: In the Clerk's Office of the Circuit Court of Pulaski
Countv | ' ia:lrurent, with the certificate of acknow ent
the

(eto anr. xed is o liaitted to record at ; _F«02 o'clock Az:
,‘sz;_@ /6,136, -
TESTE—MMCW
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APPELLEE'S EXHIBIT NUMBER 3-A

THIS DEED, made and entered into this the 3rd day of
December, 1973, by and between GLENN L. SIMPKINE and MARIE E.
SIMPKINS, his wife, parties of the first part, and BOB L.
MIDDLETON and FRED COOK, parties of the second part.

WITNESSETH

THAT for and in consideration of the sum of Ten Dollars
($10,00), cash in hand paid by the parties of the second part
to the parties of the first part, and other good and valuable
considerations, the receipt of all of which is hereby expresely
acknovwledged by the said parties of the first part, the said
parties of the first part do hereby bargain, sell, deed, grant,
and convey with covenants of General Warranty of Title unto the
said parties of the second part, that certain tract or parcel of .
land located, lying, and being in Ingles Magisterial District,
Pulaski Caunty, Virginia, and being more particularly bounded
and described as follows:

BEGINNING at a point located on the Westerly line of a
tract of land purchased by the parties of the second
part from Thornton Allison, et als, of record im the
Clerk's Office of the Circuit Court of Pulaski County,
Virginia, in Deed Book 181, Page 83, said point being
also located on the Southerly side of an existing
roadway extending from the Southerly side of S8tate Route
692 through the lands now owned by Brice Johnson, et als,
and conveyed unto him from N. J. Simpkins, et ux, said
road extending in a Southerly direction from the said
State Route 692 through the said N. J. Simpkins land

on to the property owned by the parties of the second
part hereto; thence turning and extending in a Westerly
direction to lands owned by the ies of the first
part; thence from said point of inning in a Westerly
direction 1,040 feet along the Southerly side of said
roadway; thence extending in a Southerly direction 1,040
feet; thence in a Basterly direction 1,040 feet; thence in
a Northerly direction 1,040 feet to the point of
BEGINNING, supposed to contain 5 acres, and being a
portion of the land conveyed unto the parties of the
first m mw' w Deed from C. C. Abell, et als,

of record in Daed Book208, Page 52, of the Clerk's

Office of the Circuit Court of Pulaski County, V‘uginia.M
oee



FOR THE SAME CONSIDERATION there is further conveyed unto-
the parties of the second part hsreto, their heirs, and assigns,
the right to use the aforesaid roadway leading from State Route
692, all of which is set forth more fully in the aforesaid Deed
from C, C. Abell to the parties of the f£irst part, reference to
which is herewith made as if the same were herein set out in its
entirety.

As part of the consideration for this conveyancg, the parties
of the second part do hereby further covenant and agééé to-
construct a roadway extending from the Northerly line of the
properties owned by the parties of the second part hereto through
thelr property and curving in a ﬁbstetly directién. to the lands of
the parties of the first part hereto, said road to be a minimum of
12 feet in width,

IT IS UNDERSTOOD between the parties hereto that this road
shall be maintained by the parties of the second part hereto to
the point where the said parties of the second part have cut a new
road running in a Southerly direction, and which said point is
located approximately 500 feet from the Basterly line of the
parties of the first part.

The parties of the second part hereto enter  into this
conveyance to show their express consent thereto, and more
particularly to the requirement of preparing the roadway.

TO HAVE AND TO HOLD said tract or parcel of land together
with all the appurtenances and easements thersunto belonging unto
the said parties of the second part, their heirs and assigns

forever.,
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WITHESS the following signatures and seals of the said
parties of the first and second part hereto.

—_ (8BAL) .«
GLENN L. SIMPKINS :
(SEAL)
MARIE E. SIMPKINS
(SEAL)
BOB L., MIDDLETON
I (SEAL)
FRED COOK |
STATE OF VIRGINIA
COUNTY OF PULASKI, to-wits
b ¢+ @ Notary Public in and for

the County and State aforesaid, do hereby certify that GLENN L.
SIMPKINS and MARIE E. SIMPKINS, his wife, whose names are signed
to the foregoing Deed bearing §ate on the 3rd day of December,
1973, this day personally appeared before me in my County and
State aforesaid and acknowledgcd the same.

' Given under my hand this

day of

My commission expires

Notary Public
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VIRGINIA, IN THE CIRCUIT COURT OF PULASKI COUNTY:

BRICE JOHNSTON, JR ET AL APPELLEES EXHIBIT #5-A

)
)
)
V. ) Motion For Bill
) Of Particulars
)
)

ROBERT MIDDLETON ET ALS
TO THE HONORABLE R. WILLIAM ARTHUR, JUDGE OF SAID COURT:

Comes now the complainants by counsel and respectfully moves
the Court that the respondents be required to provide the particulars of
their alleged defenses, to-witi The specific deeds and deed references upon
which they rely in contending they acquired sasements and rights of way over
lands owned by the complainants; and in addition thereto, the details by
which they allege to have acquired a right of way by usage.

BRICE JOHNSTON, JR. ET AL

By

Of Counsel

Craft & McGhee, p.q.
Attorneys at Law

P, O. Box 240

Christiansburg, Virginia 24073

CERTIFICATE

1, » do hereby certify
that a copy of the foregoing motion was this day delivered in person to A.
Dow Owens, attorney for the respondents.

Dated: December 11, 1973,

[y
4
d=)



VIRGINIA, IN THE CIRCUIT COURT OF PULASKI COUNTY:

BRICE JOHNSTON, JR. ETAL ) 1o cog cornrn gs_n

)
)
)
v, ) ORDER
)
)
)

ROBERT MIDDLETON ET ALS

This cause came this day to be heard on complainants' motion
for bill of particulars.

Upon consideration of all of which, it is ADJUDGED, ORDERED
and DECREED that the resppndents provide a bill of particulars setting forth
the specific deeds and where r;corded by which they acquired rights of way
or easements over the lands described in said bill of complaint as owned by
the complainants; and the details by which they allege to have acquired any

rights by usage.

I ask for this Order. |

Counsel for Complainants
Enter this Order on this the '/ day

of 2y , 19734

Judge
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