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RE<;.ORD

Corporation Court of Danville, on Thursday the 26th day of
February, in the year 1953 .

... ... ...
This day came again the plaintiff and defendant by counsel, and
the Court having at a prior day heard argument upon the defendant's motion to set aside the verdict of the jury rendered in this
case, doth sustain said motion and doth accordingly set aside the
verdict of the jury rendered in this case, and it is so ordered and
adjudged, to which action of the Court plaintiff, by counsel, objected and execpted.
And there being sufficient evidence before the Court to enable
it to decide this case upon its merits, it is considered and ordered
by the Court that the plaintiff take nothing by her bill, but that
, . the defendant go thereof without day and recover against the
p~ltjn.tiff ~ costs by him about his defense in this behalf expended,
all of which above is ordered and adjudged, and to which action
and judgment of the Court the plaintiff, by counsel, objected and
excepted.
An<;t the said plaintiff intimating to the Court her intention to
apply to the Supreme Court of Appeals of Virginia for a writ of
error and supersedeas to the judgment aforesaid, it is ordered that
execution on the same be suspended for ninety days upon the said
plaintiff, or some one for her, executing before the Clerk of this
Court, within_ teµ day.s qom. tod~Y., February 26, 1953, bond with
approved security in the penalty of $300.00, payable and concli,.
tioned according to law.
Enter 2/26/53, A. M. A.

*·

p3ge: 2.Ja ~:r,lQJ;l(;ij Q.11 AJ>P:s-AL ~ ASSIG~ QF ERROR
Nqti® i,,Ii¢reby giyeg, tllfft:1i>Of6.tbY Kenned~; the plaintiff'above·
n!;\pi~d.t qer~QY appe_aj5: t9 th_e: ,$..qp~mttCQurt of Appeals of Virgimii. f!qµi the: ~Pl. jllsf.gment,_<mtetJ)d · m._ this ac.tion. in~ the Cor.-.
poration Court of the City of Banville, Virginia.. on the 26th day
of February, 1953, and assigns ,!IS error the action-of the Court in
sustaining the· motion made' by the defendant, Junius Clyde
McElroy, to set aside the verdict for the plaintiff and enter up final
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judgment for the defendant on the ground that the verdict is without evidence to support it and contrary to the law and the evidence; and in particular, that the evidence is not sufficient to support a verdict based on gross negligence and utter disregard of the
rights of the plaintiff in this case.
Respectfully submitted,
DOROTHY KENNEDY
By: T. RYLAND DODSON
Counsel
Fowler & Dodson
613 Masonic Temple
Danville, Virginia
Attorneys for plaintiff
CERTIFICATE OF COUNSEL
I, T. Ryland Dodson, Of Counsel for the plaintiff in the above
styled cause, do hereby certify that on the 14th day of April, 1953,
I delivered a true copy of the foregoing and annexed notice of appeal and assignment or error to Meade, Talbott & Tate, Attorneys
for the defendant, at their office in the Masonic Temple, Danville,
Virginia.
T. RYLAND DODSON
1953 April 14th filed in Clerk's Office, Corporation Court,
Danville, Virginia.
Attest: T. F. Tucker, Clerk.
*

*

C. L. HARRA WAY,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION
By Mr. Dodson:
.
Q. I believe you are ·Officer Harraway. Is that right?
page 2 ~ A. Yes;sir.
Q. You are a member of the Danville police force?
A. Yes, sir.
Q. How long have you been a memi,er of the police force?
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A. About ten years, between nine and ten years.
Q. Were you on duty on the night of February 8, 1952?
A. I was on duty from 12:00 o'clock midnight until 8:00 the
next morning.
Q. Did you have occasion to investigate an accident at the intersection of the Franklin Turnpike and Alternate 29?
A. Yes, sir, I did.
Q. How far is that intersection within the city limits?
A. I would say possibly the length of about two city blocks.
Q. How did you happen to go to this scene that night?
A. Well, we were checking around on what at that time was
Car 3 Patrol in north Danville. We were going down headed south
on Alternate 29 when we noticed the stop sign post at the intersection of 41 and Alternate 29 was knocked down.
Q. What was the condition of the sign?
page 3 ~ A. Well, it had been torn completely down and mashed
up.
Q. Did you consider it totally destroyed?
A. As far as the wooden post there being knocked down u was
a total Joss.
Q. How big was that post?
A. There were two posts there. In other words, it looked like
it was a piece of telephone pole had been put in the ground and
then this four-by-four fastened to this post with two stopsigns on it.
Q. Do you know the dimensions of these two stop signs?
A. No, sir, I do not.
Q. Approximately how big are they?
A. I would say possibly two or two and a half foot square.
Q. You say that there were two on the post?
A. That is right, one up at the top and one down lower.
Q. Were there any materials on the stopsign which would allow them to be seen at night?
A. The paint on those signs is the kind that reflects light and
the word "STOP" shows up at night when lights shine on it.
Q. When the lights of a vehicle would shine against
page 4 ~ it it woul~ b~ illuminated?
·
A. That IS nght. ·
Q. Do you know the width of Franklin Turnpike at that point?
A. No, sir, I do not. I couldn't say definitely. I would have to
take measurements.
Q. Is there any room for a car approaching that intersection
to go to the right or to the left?
A. It is supposed to be a two-lane highway there. There is room
for a man going straight ahead across the intersection straight down
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the turnpike. Then there is room on the right of that car if one is
parked there at the intersection for another car to come around
and go down Alternate 29.
Q. If a car or truck was parked stopped for Alternate 29 you
say there would be room for a car to take the right?
A. That is right. There is a big driveway going into Bailey
Brothers' store there would be room on the highway there for him
to go down.
Q. What markings are there in the highway at that point?
A. Well, there are markings dividing a two-lane highway there ..
Q. What kind of markings?
A. White markings.
page 5 } Q. Solid or broken'?
A. Solid lines.
Q. How far do these solid lines extend from the intersection
back up the road?
A. On the side heading south on the Turnpike there is a solid
marker from, I would say, where there is a light curve back maybe
two or three hundred yards from the intersection. For a car
going north on the Franklin Turnpike, there is broken lines, extending back quite a distance beyond this intersection where he
could pass.
Q. If a car was approaching the intersection coming from the
north, or from the Hughes Memorial School, where would the
solid line in the middle of the road begin?
A. It would begin up past the curve, as well as I recall. That is
just about the city limit where the city limit sign is, a slight curve
in the highway.
·
Q. From what distance· could you see those stop signs at the
intersection as you came down Franklin Turnpike?
A. I would say, as. a rough guess, it would be two or three
hundred yards back up Franklin Turnpike.
Q. Ts the road level at this point?
A.. Yes, sir, it is.
Q. What other road or highway markings are there along this
road?
A. As far as I know, at that particular point those are the only
markings there were.
Q. Is there any speed limit sign anywhere along in
page 6 } that area?
A. As I recall, not between the city limit sign and
the stop sign-further back out possibly there are some but I
wouldn't say just how far, 35 miles an, hour signs.
Q. Is there a speed limit sign on the city limit sign?

6
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A. I don't think that there is.

1

.

Q. Could you tell the jury whether there was any speed Jiniit

sign indicating the speed limit along in this area?
A. As I have said, as well as I can remember, along out about
the city limits, or just beyond, there is a thirty-five mile speed limit
sign.
_
Q. What was the condition of the weather on this particular
night?
A. It was dry, as well as I recall.
Q. Did you find any skid marks?
A. We didn't check for skid marks.
Q. Did you find an automobile at the scene which was damaged?
A. No, sir, we did not.
Q. Do you know what knocked the sign down?
A. Well, yes, sir, I do.
By Mr. Meade:
I object to that unless he is basing it on something Mr. McElroy
told him.
By Mr. Dodson:
Q. What knocked it down?
page 7 ~ A. From the statement we got a Ford automobile belonging to Mr. McElroy knocked it down .
. Q. Did you find that automobile and investigate the automobile
that night?
A. Yes, sir, we did.
Q. Where did you find it?
A. We found it over on Ridge Street in a bottom.
Q. What was the condition of the car?
A. The front end of the car was mashed in.
Q. Could you tell us what part of the front end?
A. Well, more or Jess the whole front. It was just about the
middle of the radiator and the grill was mashed sort of in a V-shape
clear back to the motor.
Q. Did you estimate the damage to the automobile?
A. I think, as well as I can remember, it was around four
hundred dollars.
Q. Did you find the occupants of the car at that time?
A, No, sir.
Q. Did you find them that night?
A. No, found them about 6:30 the next morning.
Q. Did you have occasion to talk with Mrs. Kennedy at that
time?
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A. Yes, sir.
8 ~ Q. Could you tell what her condition was, as far as
her injuries?
A. The only thing we had to go by was her statement and she
had a knot on her forehead.
Q. Was there anything else about her face which would indicate
her injuries?
A. That was the only place that I noticed.
Q. Did she complain of other injuries?
A. She did.
page

CROSS EXAMINATION
By Mr. Meade:
Q. Mr. Harraway, if a car is coming from the west along
Franklin Turnpike toward that intersection and reaches a point
where it has a solid white line on the left, from that point to the
intersection such car is not supposed to go across that white line,
is it?
A. No, sir, it is not.
Q. It is supposed to stay on the right-hand side of that white
line?
A. Yes, sir.
Q. I believe you said that at a point in the mouth of Franklin
Turnpike-that is, on the west side of the intersection with Alternate 29, that you could park a car and it would be room for
another car to pass between that car and the white line marking the
center of the highway.
A. The statement I made was if a car had pulled up to
page 9 ~ this stop sign, presuming he was going straight across
Alternate 29, then a car would have room to go on his
right that would be headed down Alternate 29 from the Turnpike.
Q. You mean on his right?
A. Yes, sir.
Q. He is supposed to pass on his left, isn't he? Cars are supposed
to pass on the left.
A. Not if he was going down Pine Forest Road on Alternate 29.
Q. If he was going to turn to go by ori the right and go down
Piney Forest Road wouldn't he have to utilize part of private
property to do that?
A. Possibly he would.
Q. That is Mr. Bailey's property there in the intersection?
A. That is right. As I stated, with this big driveway coming out
.from this store and then the hig~way going down you could make
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a right turn down the highway.
,
,
.,,..-Q. Then I was mistaken when I understood yori to say that-the
car could pass to the left of the car parked there. You. mean it
could pass to the right of it?
A. Yes, sir. The statement I made was if a car had pulled up
to the stop ,sign to stop and was going across the highway then
there would be room on the right of this car for a car to go down
Piney Forest Road.
Q. But there would not be room on the left for it to
page 10 ~ pass?
A. No, sir, unless he went to the left of the white line.
Q. Unless he went to the left over the white line and went to the
left of the stop sign?
A. That is right.
Q. Did you measure the distance from that stop sign to the edge
of the hard surface immediately opposite the stop sign on the
Bailey side of the intersection?
A. No, we didn't take any measurements at all.
Q. Now, you made your statement with reference to that parked
car. Would it make any difference if you had a parked tractortrailer, a large truck, there?
A. Yes, sir, it would. In fact, a trailer would extend far enough
from the sign to make it impossible for a man to· pass.
Q. So a large tractor-trailer would stand back so far from the
intersection it would make it impossible for a man to do what you
say a car could do if there was a car parked there?
A. Unless he went all the way over on the driveway of the store.
Q. And around some trees?
A. That is right.
Q. You say that you first saw Mrs. Kennedy about
page 11 ~ 6:30 the next morning?
A. Yes, sir.
Q. Where was she?
A. She was over on East Paxton Street.
Q. At whose home?
A. I believe it was a Mrs. Huntley.
Q. A Mrs. Huntley?
A. I believe that is right.
Q. Do you know where Mrs. Kennedy lived at that time?
A. I believe she lived on Aspen Street.
Q. Isn't it a fact that the speed limit along Alternate 29 at
Piney Forest Road at that point is 40 miles an hour?
A. Yes, sir.
Q. And that is in the corporate limits of Danville?

(
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~. A. Yes, sir, all through there.
' Q. And isn't it a fact that the sign on Franklin Turnpike coming into that intersection from the west, from Hughes Memorial
School, says the speed limit is 40 miles?
A. At that particular place it would be 35.
Q. You don't recall the sign back there some distance from
the intersection saying 40?
A. No, sir, I don't.
Q. Do you recall a speed sign there at Shelton's filling station
for cars going west after they leave the intersection going toward
Hughes Memorial School which says 40 miles an hour?
A. It was one there which said 40 miles an hour.
page 12 } Q. Now then, isn't it a fact that you follow Franklin
Turnpike toward Danville and down there close to
Verne's place there is a sign down there on the old Franklin Turnpike that says 40 miles an hour?
A. Yes, sir.
RE-DIRECT EXAMINATION
By Mr. Dodson:
Q. Mr. Harraway, a vehicle approaching is supposed to stop at
the intersection?
·
A. Yes, sir, supposed to stop at the stop sign.
.
Q. And one is not supposed to cross a solid line when it is on
your side of the highway?
A. That is right.
THE WITNESS STANDS ASIDE
W. G. COLLIE,
haying been first duly sworn, testifies as follows:
DIRECT EXAMINATION
By Mr. Dodson:
Q. Mr. Collie, what is your full name?
A. Walter Giles Collie.·
Q. Are you a member of the Danville police force?
A. Yes, sir.
Q. How long have you been so employed?
page 13 } A. A little over a year.
Q. Were you on duty on February 8th of 1952?
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A. Yes, sir.
.
.,..
Q. Did you have occasion to go to the intersection of Franklin
Turnpike and Highway 29 on this matter?
A. Yes, sir.
Q. Who did you go with?
A. With Mr. Harraway.
Q. Officer Harraway who just testified?
A. Yes, sir.
Q. What did you find at that scene?
A. Well, we were checking around stores and all around 41 and
we saw this sign knocked down and .at the time we reported it in
but didn't have nothing else to go on. We just reported it in. That
is all we did.
Q. In what condition did you find the sign?
A. Well, it was knocked down and it was splintered and the
stuff was laying around in the road.
Q. Did you find a car in that vicinity?
A. No, sir.
Q. What was the size of these stop signs?
A. Well, it had two regular stop signs. One of them might have
oeen a little bit bigger than the other but was two signs on the post.
Q. For which traffic were those signs meant to direct?
A. Traffic coming out 41 from Callands.
page 14 ~ Q. Coming into the City of Danville?
·
A. Coming across Piney Forest Road.
Q. Was there any material on these signs which would cause
it to be seen better at night?
A. I couldn't say whether it was or not. It is my opinion though
if the lights hit it you could see it.
Q. Were there any markings in the center of Franklin Turnpike
as you approached that intersection from the north or west?
A. I couldn't say if it was or not:
Q. Do you recall the road signs along there as you approach
that intersection?
A. No, sir, I don't. We didn't investigate it right there at the
time because we didn't know what hit it or nothing about it.
Q. What is the speed limit there in that
areas?
1
A. Now it is 40 miles an hour.
Q. What was it then?
A. I couldn't say what it was then.
Q. It was within the city limits, wasn't it?
A. Yes, sir, I think it was in .the city limits.
Q. And what is the speed within the city limits?

(
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,~y Mr. Meade:
I 9bject to that question. The speed limit may vary all over the
city.
·
By The Court:
That is a question of law.
By Mr. Dodson:
I will withdraw the question.
Q. Did you have occasion to investigate the automopage 15 ~ bile of ~r. Clyde McElroy on that night?
A. Yes, sir.
Q. What was the condition of that car?
A. Later on in the morning we found the car up here on Ridge
Street. The bumper was kind of bent back and the front mashed in.
Q. Was anyone in the car at the time?
A. No, sir.
Q. Out there at the scene of the accident were there any skid
marks?
A. No, sir. I couldn't say whether there were any. or not. We
didn't look for any.
Q. From how far up the road toward Hughes Memorial School
can you see this intersection?
A. I couldn't say, maybe about 200 yards. There is a curve up
there before you get to that church and I doubt- if you can see it
after you get around that curve. I would say about 200 yards up
'
the road.
CROSS EXAMINATION
By Mr.-Tate:
Q. Mr. Collie, do you know how wide Franklin Turnpike is at
that intersection?
A. No, sir, I don't.
page 16 ~ Q. Have you had occasion to step off the distance between the sign as it now is in the middle of the road and
the edge of the pavement?
·
A. I stepped off from the sign to the right.
Q. How far was that?
A. Well, by my steps it was eight steps, regular steps, to the
right side.
·
Q. Is that hard surface entirely that you stepped off?
A. Yes, sir.

..,:.~!.f,·:i-);,-.!:,1','·.·...
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By Mr. Dodson:
Q. Approximately how far do you step?
A. I couldn't say, just ordinary steps I reckon would be about
forty inches.
Q. At least three feet?
A. Yes, sir.
Q. And you say you stepped eight steps?
A. Yes, sir.
Q. From the center of the road to the right?
A. Froni the sign they have got there now to the side of the road.
Q. Is that sign out there now setting where that other sign was?
A. I couldn't say whether it is or not. It is not too much difference. I would say it is setting pretty close to where it was before.
Q. If you step three feet to a step and you stepped
page 17 ~ eight steps that would make it 24 feet from the center
of the road over to the edge of the road?
A. Yes, sir.
Q. If a car was parked at the entrance to Alternate 29 would
there be room for a car to go to the right or to the left as it came
up behind it?
A. Well, it could go to the left because there is a wide shoulder
there. There's a big tree setting there almost at it but if you had
took a nice turn you could have gotten through there.
Q. That is on the right?
A. On the left-hand side. On the right I couldn't say whether
you could get through there or not. The Piney Forest Road comes
out like that kind of an angle.
Q. Has a big mouth?
A. Kind of a big mouth-like.
RE-CROSS EXAMINATION
By Mr. Tate:
Q. Mr. Collie, if you put a tractor-trailer truck there and park
it at that intersection going toward town on the Franklin Turnpike
how far back would that extend from the intersection itself and
how much of the road would it take up?
A. I couldn't say how far it would extend back. I expect those
trucks are about a hundred foot long, aren't they?
Q. Would that extend back to the tree on the right?
page 18 ~ A. Yes, sir, it would. It would be on the left.
Q. If you were leaving Hughes Memorial School com-
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.ing to town the tree is on your right in front of Bailey's store or
before you get to Bailey's store?
.·
A. Yes, sir, that is right.
Q. Now, could you get between that tractor-trailer and the stop
sign in the middle of the road if it was parked there?
A. I don't believe you could.
Q. You would have to have a four-lane highway for that,
wouldn't you?
A. Yes, sir.
Q. And this is how many lanes?
A. Two-lane highway.
Q. Now, on your right there in front of Bailey's store I believe
it does open up, doesn't it, as if you were going into the Piney
Forest Road?
A. .What, the hard surface?
Q. Yes.
·
A. Yes, it opens up.
.
Q. And I believe it's a big open space there that is not hard
surfaced but is smooth and goes on up to the store.
A. Yes, sir, it is.
RE-RE-DIRECT EXAMINATION·
By Mr. Dodson:
Q. Mr. Collie, let's clear up one point. Is the tree that
page 19 ~ you are referring to on the right-hand side of the road
as you come down?
A. Yes, sir, it is on the right. I made a misstatement when I
said it was on the left. It is on the right coming in from Callands.
Q. And there is nothing on the left-hand side of the road between this stop sign and Mr. Shelton's service station?
A. I couldn't say. I believe there is a big sign there. It is off of
the road far enough so it don't bother traffic any. It is kind of on
the triangle there at Doug. Shelton's service station. I think it is an ·
Atlantic sign.
Q. But the tree that is on the right-hand side of the road is some
distance from the intersection. Is that right?
A. Yes, sir.
*
•
DR. HENRY R. BOURNE,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION
By Mr. Dodson:
Q. You are Dr. Henry R. Bourne?
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page 30 ~ A. Yes, sir.
Q. And you practice medicine here in the City. of
Danville?
A. Yes, sir.
By Mr. Meade:
We admit the doctor's qualifications.
By Mr. Dodson:
Q. Dr. Bourne, did you have occasion to see Mrs. Kennedy on
February 9th of last year?
A. Yes, sir.
Q. For what purpose did she visit you? ,
A. She came in to see me on February 9th following the alleged
accident and she had a hematoma, a blood clot under the skin, on
her forehead. I guess it was about the size of a small egg. Under
local anaesthesia I opened it and pressed the blood clot out, and
that was the treatment I gave her. I saw her four or five times after
that for dressings.
·
Q. Did you notice any other results at that time that
page 31 ~ came from this alleged accident?
A. N~JdWoot.
.
Q. Were her eyes black?
A. Oh yes, her eyes were discolored as a result of the hematoma.
The blood vessel was broken above the eyes and the eyes were
black.
, Q. How long did her face st.ay in that discolored condition?
A. I don't have the slightest idea now. I imagine it was about
two weeks before the discoloration went away.
Q. Do you happen to remember whether this was a prolonged
discoloration?
A. No.
Q. Did she complain to you any time after that with reference
to any other physical condition?
A. Yes, she had a pelvic condition for a long time prior to that.
As a matter of fact, I first operated on her in 1946 for it and
another operation in 1950, I believe it was, or '51-in December.
I believe, and she had been more or less under my care all that
time from time to time.
·
Q. When did you see her last just before this accident?
A. Just a few days, maybe a week.
page 32 ~ Q. What was her condition with reference to the treatments you had been giving her at that time?
A. Well, she was nervous and we had been treating her for that

(
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,more or less.following the operation.
Q. Was she in such physical condition that she could go to
work at the time that you last saw her before this accident?
A. I believe I told her to go to work. I am not sure.
Q. Did you consider her condition as having been corrected at
that time?
A. Yes.
Q. Apparently the operation was successful?
A. Yes.
Q. Have you observed this condition since the accident?
A. Yes, she has continued to have trouble and recently, in the
last two or three months, had some more bleeding.
Q. Do you recall the first time she complained to you with
reference to this accident?
A. Complained of bleeding?
Q. Or having the trouble, pains or bleeding?
A. I don't recall definitely the time. I know she had an ovarian
tumor removed in December. We put her on estrogen following
that. She was having nervous symptoms, and so forth. We gave her
estrogen on up until the time of the accident and was
page 33 ~ still giving her estrogen right after the accident. After
that she had trouble with hemorrhaging, some hemorrhaging, and then last fall or this winter sometime she bad
another episode. I thought she might have to have a re-incision but
that cleared up too.
·
Q. What caused this trouble with her face?
A. I assume she apparently hit the windshield or some part of
the automobile.
Q. Apparently she bad had a lick?
A. She had a lump on her forehead and I assumed she had
received a blow. .
Q. What was her condition with reference to nervousness or
shock?
A. There was no shock at the time I saw her, but I didn't see her
until the following day. I don't know what her condition was right
after the accident. She walked into my office for treatment. I did
not see her the night before.
Q. Dr. Bourne, could you give us a statement of your services
for treatment of her injuries as a result of this accident?
A. I think you have it there. My secretary sent you a copy of it.
I do not recall right off but I believe it is $28.00.
Q. Dr. Bourne, could an accident such as she stated
page 34 t to you, and caused this condition to her face, aggravate
or cause her previous condition to reoccur or become
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active?
A. You mean the pelvic condition?
Q. Yes, sir.
A. I don't think so, no, sir.
Q. You say you don't think it would?
A. No, sir, I don't think it would.
Q. Could it have?
A. Well, she has diseased tissue there and I think there was still
some ovarian tissue there, an aggravating process.
Q. Could the accident have aggravated the condition?
A. I don't think so.
CROSS EXAMINATION
By Mr. Meade:
Q. Dr. Bourne, when Mrs. Kennedy walked irito your office
that day following the accident she had that hematoma on her·
forehead?
A. Yes, sir.
Q. She did not have any injury to her nose so far as you could
see?
A. Not that I recollect.
Q. No broken nose or cut up nose so far as you could see?
A. No, sir.
Q. In other words, when you examined her face there
page 35 ~ was no indication she had received a blow to the nose
as distinguished from her forehead?
A. I had no mention of that on my record.
Q. Now, Doctor, in regard to everything that you have said,
with the exception of the hematoma and what you did with
reference to that, all of your other testimony related to conditions
which Mrs. Kennedy had prior to this accident and which grew out
of diseased tissue?
A. The pelvic condition, yes,. sir.
Q. And that is what we have been talking about outside of the
hematoma, we have been talking about the pelvic condition?
A. Yes, sir.
Q. And it is your definite opinion that the diseased condition
of the tissues there requiring operation and requiring treatment is
in no way connected with an automobile accident?
A. I don't think so, no, sir.
·*
*
*
DOROTHY KENNEDY,
having been first duly sworn, testifies as follows:
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DIRECT EXAMINATION
By Mr. Dodson:
Q. You are Mrs. Dorothy Kennedy?
page 37 ~ A. That is right.
Q. You will have to talk loud enough for these gentlemen to hear you. Do you live with your husband at the present
time?
.
A. No, I do not.
Q. How long has it been since you have lived with your
husband?
A. It has been a little over two years.
Q. Where are you living at the present time?
A. With my mother at 1720 Aspen Street.
Q. Where were you living on February 8th, 1952?
A. I was living on East Paxton Street.
Q. Who were you living with?
A. Miss Louise Hundley.
Q. Where were you employed at that time?
A. At Riverside Mill.
Q. Where were you employed?
A. Dan River Mill.
Q. Did you all have a house or an apartment?
A. We had a house.
Q. You all shared the house.together?
A. Yes, sir, we did.
page 38 ~ .0. Miss Hundley is not married. She is a Miss and
·
. not a Mrs.?
A. That is right.
. Q. She was the lady that was to testify for you today and whose
father 'is ill?
·
A. That is' right.
Q. Were you working on this day, February 8, 1952?
A. No. I saw Dr. Bourne that morning and he gave me a statement that I could go back to work the 11th, which was Monday,
and this accident happened that night, the 8th.
Q. On Friday night, the 8th of February, 1952? .
A. Yes, sir.
Q." Had Dr. Bourne been treating you for some condition before
that?
A. Yes, Dr. Bourne had been treating me for my operation.
Q. Were you in such condition you could return to work, in
your own opinion, at that time?
A. Yes, sir, I was in good physical condition, as far as I knew.
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Q. Had the operation of Dr. Bourne's corrected your trouble at
the time of this accident?
A. As far as I know it had.
Q. You were not having any trouble with it?
A. No, sir.
Q. Did you go with Mr. McElroy any place on that
page 39 } night?
A. Yes, I did.
Q. How did you happen to go with him?
.
A. He asked me to go out to his friend's house to a housewarming, a Mr. Spinner.
Q. Where did Mr. Spinner live?
A. Close to Hughes Memorial School.
Q. Did you know Mr. Spinner?
A. Not personally.
Q. He was a friend of Mr. McElroy's?
A. That is right.
Q. How long had you been knowing Mr. McElroy?
A. Not long-I don't recall just how long.
Q. When did he call for you to go out to Mr. Spinner's house?
A. About 8:00 o'clock that night.
Q. Did you all go directly to Mr. Spinner's house?
A. Yes, we did.
Q. Did you pass the intersection of Highway 29 and Franklin
Turnpike going out there?
A. Yes, we did.
Q. How far beyond that intersection does Mr. Spinner live?
A. I don't know. I didn't measure it but it is close to Hughes
Memorial School.
Q. What time did you get to the house of Mr.
page 40 } Spinner's?
A. About 8:30.
Q. Who was there?
A. It was a lot of people there. I didn't know all the .people
personally. I knew some of them that were there.
Q. Did you rrieet a lot of other people at the party that you
hadn't known before?
A. Yes, I did.
o: I believe Mr. Spinner had just purchased this new home.
A. I believe he had just moved into this house but whether or
not he owned it I do not know.
Q. What time did you and Mr. McElroy leave Mr. Spinner's
home?
A. About 11 : 30, I would say.
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Q. And where were you going?
A. I was going home.
Q. Did you come back onto Franklin Turnpike and go down
Franklin Turnpike?
A. Yes, I did.
Q. How fast did Mr. McElroy drive as he went along the road?
A. I didn't look at the speedometer but I .would say he was
going approximately 50 miles an hour.
Q. Do you know where the city limit is on Franklin Turnpike?
A. Yes, I do.
page 41 ~ Q. Do you know whether there was a speed limit sign
on the city limit side at that time?
A. No, I do not.
Q. As he came into the city limits did he reduce the speed of his
automobile?
A. No, sir.
Q. Were there any road markings or signs along the road as you
approached the intersection? ·
A. The city limit sign and a speed limit sign were out there.
Q. How fast was the speed limit sign?
A. 35 miles an hour.
Q. Were there any other signs?
A. There were two stop signs in the middle of the road.
Q. And did you see any other signs along the road?
A. I don't recall seeing any others.
Q. Were there any markings in the middle of the road separating
the two lanes of traffic?
A. As we approached this stop sign there was a solid line on
our side of the road, a solid white line.
Q. Now, Mrs. Kennedy, in your own words will you tell the
jury just exactly what happened as you and Mr. McElroy came up
on this intersection of U. S. Alternate 29 and Franklin Turnpike?
A. As we approached the intersection there we came
page 42 ~ upon a truck, the type of truck that hauls cars, and I
saw the truck and Mr. McElroy didn't make any effort
to slow down and stop so I said, "Clyde, that truck is stopped." He
started around the truck and then it seemed to me like the truck
was coming over on top of me.

By The Court:
Q. What was that last statement?
A. It seemed to me that the truck was coming up on top of me
and I said, "Clyde, that truck is stopped." He said, "I am going to
hit that sign", and then something hit me in the head.
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By Mr. Dodson:
Q. Do you remember whether he gaye any kind of a hand
signal that he was going to turn out of his lane of traffic?
A. I was expecting him to stop. I was familiar with the road.
I knew there was a stop sign there and he didn't stop.
Q. Did he have time to stop from the time that you gave him a
warning that there .was a truck up in front of you to the time of
the accident?
A. Yes, he did.
Q. Did he blow his horn to give warning to the .truck that he
was going to pass the truck?
.
A. I don't.recall hearing him blow the horn.
Q. Did he pull around to the left of the trµck?
A. Yes, he did.
page 43 ~ Q. And what is the last thing that you remember, or
do you remember anything after that?
A. I remember him saying, "We are going to hit that sign", and
then it seemed like this truck was coming over on top of me and
something started hitting me in the head, and that is all I remembered.
Q. Mrs. Kennedy, what is the next thing that you remember
after that?
A. The next thing I remember was the next morning when the
girl that I lived with woke me up and told me someone wanted me
on the telephone. ·
Q. Now, the next day what did you do?
A. I don't recall much what I did. I was in a dazed condition
but I vaguely remember going to Dr. Bourne.
Q. Did you go back to Dr. Bourne later?
A. Yes, I did.
Q. What did you go to see him on the 9th of February for?
A. I went to see him-I was in this accident and I felt I had to
see a doctor. My face and neck and head were hurting-in fact, I
was hurting all over.
Q. Had your injuries been treated before you went to the doctor?
A .. That morning I noticed my head was painted with something red.
Q. Do you remember who did that or where it was
page 44 ~ done?
A. No, I do not.
Q. Did you find out later where it was done?
A. I was told that but I didn't remember it. I don't want to
testify to something I don't know about. ,
Q. How long did you stay in a dazt:d condition?
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. A. For a week I was in a dazed condition.
· Q. Did you have any other trouble as a result of being in this
accident?
A. A few days after the accident I hemorrhaged profusely.
Q. Did you complain to the doctor?
.
A. Yes, I told Dr. Bourne about it and he told me that he
thought it was coming from shock and he thought that it would
clear up.
Q. Has it cleared up?
A. No, it hasn't cleared up yet.
Q. H~ve you consulted him since that time with reference to
that?
·
A. Yes, I have.
Q. Are you still being treated by him?
A. Yes, I am.
Q. What is your own personal opinion the cause of your condition with reference to hemorrhaging?
A. Well, I was all right before the accident. I was normal and
I had a remarkable recovery from my operation and I feel that the
impact brought it on and caused me to hemorrhage like that.
Q. Have you been able to work since the accident?
page 45 } A. No, I have not.
·
Q. Hav~ you tried to work any time since then?
A. Yes, I have.
Q. And what happens when you try to work?
A. I have an awful feeling in my head and feel like something
is pushing me, pressing on my head and pushing me, and I get
nauseated. When I work I have to wear glasses and I cannot wear
my glasses.
Q. Why can you not wear your glasses?
A. It is too much pressure on my nose.
Q. Have you been given any leaves of absence from your employment?
A. Yes, I got four or ~ve leaves of absence right after the accident and then wasn't able to return to work. I haven't been able to
work. I can't wear my glasses and I cannot work without ·my
glasses.
Q. Have you tried to work anywhere else since the accident?
A. Other than the mill?
Q. Yes.
A. Yes, I did. I worked at Danville Sandwich Shop about three
weeks.
·
Q. Mrs. Kennedy, what is the value of the time that you have
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lost from your occupation since this accident that has been caused ·
by the accident?
A. What do you mean-how much money do I think
page 46 ~ I have lost?
Q. Yes, lost from being unable to work as a result of
the accident.
A. I think I have lost about $2500.00.
Q. How ~uch did you earn a week when you were working?
By Mr. Meade:
If be is going to show weekly wages I have no objection to evidence along that line. He asked her how much money she lost and
I don't think that is proper. If he is going to develop what she was
making I think that is proper.
By '.fhe Court:
.
That may be developed. Objection overruled.
By Mr. Dodson:
Q. How much were you making each week before the accident?
A. I was making $59.90 a week.
Q. And approximately how many weeks since last February
have you been able to work or have tried to work or been on the
job?
A. About twelve or fifteen weeks during the whole time.
Q. I believe you misunderstood my question. I want to know
the amount of time that you have actually tried to
page .47 ~ work during the period from the date of the accident
until the present time.
.
A. About fifteen weeks, I would say.
Q. And the rest of the time you say that you have been unable
to work?
A. That is right.
Q. Are you in such condition now that you are able to work?
A. No, I cannot work.
Q. How long was your face and forehead discolored after the
accident?
A. I would say two or three months-I don't recall exactly.
Q. Did it leave any scars on your face?
A. Yes, I have a scar on my forehead and my nose stays swelled.
Q. Did you have any injury to your nose in the wreck?
A. Yes, I did.
Q. Did you receive any other injuries _in the wreck?
A. Not that I know of.
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Q. Mrs. Kennedy, did you have any trouble with your nose before this accident?
A. No, I don't recall my nose ever bothering me.
Q. Do you recall Dr. Dickerson calling your attention to the
fact that you had some irregularity in your nose?
A. I don't remember it.
p~ge 48 ~ Q. Has any doctor ever treated your nose for any
purpose before the accident?
A. No, it never has been treated before the accident.
Q. But you say it has caused you trouble since?
A. Yes, it necessitated an operation.
Q. Does it cause you trouble at the present time?
A. My breathing capacity is so bad I have to breath through
my mouth and it feels like there might be a strangling in my throat
and I can't cough right.
Q. How old are you, Mrs. Kennedy?
A. Thirty-two.

CROSS EXAMINATION
By Mr. Meade:
Q. Mrs. Kennedy, how Jong have you been married?
A. I have been married since J 945.
Q. At the time you were married were you living with your
mother on Aspen Street?
A. I don't recall where I was living at the time I got married.
Q. Were you living with your mother at the time you got
married?
A. Yes, I was Jiving with my mother.
Q. Where was she living at that time?
A. I don't recall what street.
Q. You don't recall where your mother was Jiving at the time
you got married?
A. No, I don't.
page 49 ~ Q. Where does your husband Jive now?
A. I don't know.
Q. Have you gotten a divorce from him?
A. No, I haven't.
Q. You have no divorce and you don't know where your
husband is living?
A. No, I don't.
Q. He doesn't live in Danville?
A. I do not know.
Q. You don't know whether he Jives in Danville or not. Now,
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how long were you going with Mr. McElroy before this accident?
A. What do you mean?
Q. Well, dating him.
A. Not long. I don't recall exactly how long.
Q. How long was it after you stopped living with your husband?
A. I don't remember.
Q. But you had had dates with him prior to the date of this
accident, hadn't you?
A. Yes, I had.
Q. And on this occasion he invited you to go out to Mr. Spinner's open house. Is that right?
.
A. He invited me to out to Mr. Spinner's to a house·
page 50 ~ warming.
.
Q. You got out there at half-past eight and left at
half-past eleven. You were there three hours. Do I understand you
didn't go anywhere after you left Mr. Spinner's house before you
started back home?
A. After the accident I don't know where I went. I don't
remember.
Q. I mean before the accident. Did you leave Mr: Spinner's
home and come back toward Danville on Franklin Turnpike?
A. That is right.
Q. Had you or Mr. McElroy, either one of you, or both, been
drinking anything out at Mr. Spinner's house?
A. I didn'tdrink anything. I don't know whether Mr. McElroy
did or not.
Q. You hadn't had anything to drink and you don't know
whether he had anything to drink or not?
A. No, sir.
Q. Were they serving whiskey out there that night?
A. I didn't see any.
Q. Were people drinking out of glasses that night? What did
they serve for refreshments?
· A. I didn't see any refreshments.
Q. No liquid refreshments?
A. They might have had some in the kitchen, I don't know. I
didn't go in the kitchen.
.
Q. What did you all do out there for three hours?
page 51 ~ A. Well, we talked. People were coming and going.
I met people and all the women were in the living
room most of the time and the men were in the kitchen.
Q. Then when it came time to come back you and Mr. McElroy
got in the car and started back to Danville?
A. That is right.
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,, Q. Now, as'he drove along Franklin Turnpike coming this way

he was driving in a perfectly normal and reasonable way, wasn't
he·, until he got close to the intersection?
A. Yes.
Q. Up to that point he was driving along in a normal, reasonable way, wasn't he?
A. That is right.
Q. And was no occasion and no reason for you to object to the
way he was driving until you got close to the intersection. Is that
right?
A. That is right.
Q. Now, how close were you to this intersection when you saw
this truck stopping ahead of you, or stopped ahead of you?
A. We were a long ways. I don't know how many feet it was
because I didn't measure it but it was a long ways.
Q. You had to come around a curve and straighten out and
come toward that intersection there some two or three hundred
yards, didn't you?
A. It was right after we passed that curve.
page 52 ~ Q. After you passed the curve?
·
A. We had straightened out when I saw the truck.
Q. How far would you say you were from the truck when you
first saw it? Could you give us an estimate of that?
A. It was a long ways. I don't know how many feet it was. It
was longer than this room, about twice as long as this room.
Q. Twice as long as this room?
A. Yes.
Q. You know how long this room is?
A. No, I don't.
Q. But you do think it was twice as long as this room?
A. Yes.
Q. And that is when you told him that the truck was stopped
ahead of you, wasn't it?
A. That is right;
Q. And you say that he didn't slow up and stop behind the
truck but started around it. Is that right, started around the truck
to pass it?
. A. That is right.
Q. When you got alongside the truck the truck was moving.
You could see the truck and you said it looked like it was going to
fall over on you.
A. I don't know if it was moving or not. It felt like
page 53 ~ the truck was coming over on me.
Q. Why did it feel that way if you didn't strike the
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truck unless the truck was moving?
A. I don't know why.
.
Q. Your car didn't strike the truck at all, did it?
A. I don't know what it did.
Q. You don't know whether it struck the truck or not. Were
there cars on the truck?
A. No.
Q. Was it loaded?
A. It was not loaded.
Q. But it just looked like the top of the truck was coming over
on you. Is that right?
A. That is right.
Q. Then he told you that he was going to hit that sign?
A. That is right.
.
Q. And you felt him putting the brakes on, didn't you?
A. No, I don't recall him putting the brakes on.
Q. Didn't the car skid a little bit?
A. I don't recall the car skidding.
Q. You don't recall what happened?
A. Something started hitting me in the head.
Q. You don't know whether the car skidded or not, do you?
A. I don't recall it skidding.
· page 54 } Q. And then it hit that stop sign and you got hit in the
head?
A. I don't know whether it hit the stop sign or not. It hit something but I couldn't say what it was because I don't know what
it hit.
.
Q. You don't know what it hit, whether it hit the truck or hit
the stop sign, do you?
A. That is right.
Q. Do you know anything about driving an automobile?
A. I don't drive a car.
Q. You have ridden in a lot of cars, of course.
·
A. Yes, I have.
Q. And was there anything unusual_ about the way that car
performed that night so far as brakes or steering was concerned?
A. I wasn't driving it.
Q. But you could tell if it wasn't doing properly, couldn't you?
You could tell if the steering wh~l wasn't operating properly or if
the brakes were not operating properly.
A. I w~n't driving the car. I wasn't operating the steering
·.
wheel.
Q. How were you sitting with reference to Mr. McElroy? Were
you facing him or facing the ~indshield?
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A. I was facing the windshield.
Q. Of course, he had both hands on the wheel. Is that
.
page 55 ~ right?
A. I was facing the windshield.
Q. But he had both hands on the wheel?
A. I don't know. I was looking ahead.
Q. You would know whether he had his hands on the wheel
operating the car, wouldn't you?
A. I didn't see where his hands were.
Q. Now, was there any reason that night for you all to be in a
hurry?
A. No. I wasn't in a hurry.
Q. Where were you going?
A. I was going home.
Q. To your apartment on East Paxton Street?
A. To my house on East Paxton Street.
Q. And you were in no hurry?
A. No, I wasn't.
Q. Didn't have to get there at your house at any particular time,
just driving in from this party, going along in the usual manner
until you got close to this intersection?
A. That is right.
RE-DIRECT EXAMINATION
By Mr. Dodson:
Q. Mrs. Kennedy, did you see this truck up at the intersection
as you all approached it?
A. Yes, I did.
page 56 } Q. Did it have on its lights?
A. Yes, it did.
Q. Could you see the stop sign?
A. Yes, I could.
RE-CROSS EXAMINATION
By Mr. Meade:
Q. Did you see the stop sign before the car went around the
truck or after it went around the truck?
A. I saw it before the car went around the truck.
Q. You knew it was there, didn't you?
A. Yes, I knew it was there. I was familiar with the road.
Q. You don't mean to tell the jury that you saw that stop sign

..
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before you came up behind the truck, before you saw the truck,·
do you?
A. I saw the truck stopped and I saw the stop sign.
Q. Tell us how Mr. McElroy went around the truck. Did he get
close behind the truck and then tum to the left and go by it, or did
he come in at an angle gradually?
A. He picked up speed and started around it.
Q. Did he pick up speed when he got close to it?
A. He picked up speed before he got to it.
Q. When you get up behind a large truck like that you have to
cut out and go around it. I asked you whether he did that or
whether when he was back some distance from the truck he
gradually got across the center of the road and st~rted
page 57 } by it.
A. Back some distance he picked up speed and started
around him.
Q. Started up the middle of the highway?
A. Started around the truck.
Q. He could see the truck just as well as you could, couidn't he?
I mean it was there before him and he could see it. .
A. I told him the truck was there. I don't know whether he saw
it or not.
Q. Any reason why he couldn't see the truck?
A. No, it wasn't, not that I know of.
Q. You say he hadn't been drinking?
A. I said I didn't know whether he had drunk anything or not.
Q. Did he act like he had been drinking?
A. No, he didn't.
THE WITNESS STANDS ASIDE.
$
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EVIDENCE FOR THE DEFENSE

JUNIUS CLYOE McELROY,
havi.ng been first duly sworn, testi,fies as follows:
DIRECT EXAMINATION
By Mr. Meade:
Q. You are Mr. McElroy, the defendant in this case?
page 5 8 } A. That is right.
Q. How old are you, Mr. McElroy?
A. Forty-three.
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, Q. You, o_f course, recall this accident on the night of February
8, 1952, at the time you and Mrs. Kennedy were riding in your
car together and in which she received some injuries.
A. Yes.
Q. How long had you known Mrs. Kennedy before the accident?
A. Several months.
Q. Had you been going with her several months?
A. Yes.
Q. Now, on this particular occasion I believe you took her out
to Mr. Spinner's home on Franklin Turnpike.
A. Off of Franklin Turnpike, yes, sir.
Q. How far off?
A. Maybe a thousand feet.
Q. You can see the house from the road?
A. I don't believe you can. It is in some woods.
page 59 ~ Q. There were several people out there and was there
any liquid refreshments served out there?
A. I didn't see any.
Q. You stayed there about three hours before you started back?
A. Well, several hours.
Q. Do y~u recall it was about 11: 30 when you started back to
Danville?
·
A. It was around midnight when the wreck happened, so it
was just shortly before that.
Q. What type car were you driving?
A. I 950 Ford sedan.
Q. Were you in any hurry that night to get back to Danville
·
for any reason?
A. No.
Q. Did you feel pushed for any reason?
A. No.
.
Q. As you drove along Franklin Turnpike did you drive at a
normal and reasonable rate of speed?
A. You mean before I got to the city?
Q. Up to the time you saw the truck.
A. I was driving 45 or 50 out in the country. After I got over
in the city I checked up a little bit.
Q. Checked up a little bit after you got over the city line?
A. Yes.
page 60 ~ Q. Do you recall Mrs. Kennedy stating to you that
· there was a truck stopped ahead of you? Do you recall
her making that statement?
A. Yes.
Q. Had you seen the truck at that time?
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A. Yes.
Q. Did you know whether it was moving or stopped?
A. When I first saw the truck, or when she called my attention
to it?
Q. You saw it before she called your attention to it?
A. Ohyes.
Q. Now, at that time was the truck moving or was it stopped?
A. You mean when I first saw it?
Q. When you first saw it.
A. I don't know if it was completely stopped or moving slowly.
Q. How about when she called. your attention to it, had it
stopped then?
A. It was stopped at that time.
.
Q. Did you drive on up behind it at a normal and reasonable
rate of speed until you decided to go around it?
A. I thought I was, yes.
Q. Just tell the court and jury just how you drove your car from
·
the time right after she said "There is a truck stopped
page 61 ~ there", tell us in your own words what happened.
A. Well, we were coming back up the road and we
came around the curve, which is about at the city limit sign, and
I guess it is a thousand feet from the city limit line to that intersection of Franklin Turnpike and Piney Forest Road; so I came on
down there, didn't put the brakes on the car or anything. I eased
up on the gas a little and that will make the car slow up. I didn't
slow up a whole lot but checked down a little; so when we got up
to about 200 or 250 feet of the truck Mrs. Kennedy told me,
"Clyde, that truck is stopped", so I just eased on up by the truck,
I don't know, 25, 30 or 35 feet, and pulled over and gave it gas
and started around the truck and just as my motor of my car, or
the driver's seat, got up about.even with the back end of the truck
I saw wasn't room enough for me to drive the qr between the
truck and this stop sign setting out in the road, so I said, "We are
going to hit that sign", and about the time I said that we smacked
into the sign. I felt like I was kind of bouncing up and down and
lost consciousness and when I came to my car I was driving was
setting over in the middle of Piney Forest Road and wasn't any
truck around there, wasn't anybody around there. It was dark.
My lights were still on the car; so when I. got back to consciousness
- I had been hit in the chest there and was grasping for breath
when I came to-so I looked over there in the car
page 62 ~ seat and Mrs. Kennedy was all crumpled up,there in
the seat and I reached down and pulled. her up and
when I did blood run out of her head here around her face and
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\ everything; so I pulled her up on my shoulder. She was -unconscious-on,my right shoulder, and started over here to the hospital
and when I got over here at the post office the car cut off and
rolled down the hil1 trying to crank it and it wouldn't crank. It had
got hot. I went and called a cab and we went out to Community
Hospital and when we went in the nurse wanted to know what
happened. I told her we had been in a wreck. When I got there I
told her I wanted a doctor and she said wasn't any doctors. I tried
to get her to call one. She wouldn't call a doctor, said, "You all
just go on home and tomorrow you can go to the doctor."
Q. Now, when you approached that truck and started around
the truck were there any lights of cars coming either way up and
down Piney Forest Road?
A. No, the only lights I saw were mine and the truck's.
Q. When you got around even with the truck and saw that sign
immediately in front of you did you put your brakes on?
A. I don't know. I don't remember doing it. In other words, as
soon as I started around the truck it looked like it just hit. It was
just moments, wasn't seconds, from the time I started around the
truck until I hit.
Q. Your purpose was to go ar~und the truck and go
page 63 ~ between the sign and the right-hand side of the road
but couldn't get in there?
A. That was my intentions when I started around to pass the
truck to go between the truck and the sign and go on down the
road. That was my intentions.

I

CROSS EXAMINATION·
By Mr. Dodson:
Q. Mr. McElroy, were you familiar with this intersection where
the accident happened? Had you been living in this community for
a long time?
A. I have been living in Danville about thirty years and I have
been out there right much in that neighborhood. I have a sister
who lives right near there-in fact, I live with her now.
Q. You knew that that intersection was there?
A. I knew the intersection of Piney Forest Road and Franklin
Turnpike. yes.
,
Q. Did you know people coming down Franklin Turnpike were
supposed to stop?
A. Supposed to stop at the stop sign, yes.
Q. Did you observe the solid line in the middle of the road?·
A. I don't remember whether it was solid.
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JJo you know what a solid line means when it is on your side?
A. Can't pass a vehicle if the solid line is next to you.
page 64 ~ Yes, I know that.
Q. Did you know you were not supposed to pass an
automobile at an intersection or in an intersection?
·
A. Yes.
Q. Do you know what kind of signal or warning that one is
supposed to make when he tries to pass another vehicle on the
.
highway?
A. Yes, supposed to blow your horn when going around.
Q. Mr. McElroy, were you going to continue straight down
Franklin Turnpike or were you going down Piney Forest Road?
A. I was going straight acrnss down Franklin Turnpike.
Q. How long did you remain unconscious?
A. I have no idea.
Q. Were you hurt very much?
A. Cracked my rib. I had to be strapped up and stayed strapped
up about two weeks.
Q. Who treated you for your injury?
A. Dr. Bourne examined me on Saturday morning.
Q. Did he discover this co.ndition?
A. All he did was take his finger and punch around on me a
little bit and gave me some prescriptions. He said it was something
to ease me; to go home, get in bed and take it easy.
Q. Who discovered your broken ribs?
page 65 ~ A. Out here at the clinic. They made x-rays.
Q. How long after the accident was that?
A. That was on Monday, I believe. On Saturday I went home
and went to bed and stayed there until Monday and then went to
the clinic.
,
Q. When did Mrs. Kennedy become conscious again?
A. My car stopped up in front of the post office. She was still
propped up on my shoulder unconscious. I just opened the door
and eased out and let her lay down right in the seat while I went
and called a cab. She wasn't moving. As well as I remember, she
had her eyes open when I got back to the car from calling that
taxicab.
Q. Was she completely rational that night and the next day?
A. I didn't sqe her but just a few minutes the next day because
l was down here in jail most of Saturday morning. Then I went to
Dr. Bourne's office and went home and went to bed.
Q. Did you sound your horn as you were attempting to pass the
truck?

1
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A. Yes, I blew the horn, just tapped the horn.
Q. Did yoq give any kind of signal as required by statute as you

pulled out of your lane of traffic?
By Mr. Meade:
Your Honor, as I understand the law, a man passing
page 66 ~ another man and blows his horn he doesn't have to
give a signal if nobody is behind him, and there is no
evidence, anybody was behind him.
By Mr. Dodson:
The statute says when you are going to change your direction of
travel that you are supposed to give a signal in accordance with
which way you are going and I want to know if he did give the
proper signal.
By The Court:_
Let him answer the question.
By Mr. Meade:
We except to the court allowing the question and the answer.
By The Court:
Do you wish to ask that question?
By Mr. Dodson:
Let me ask him this:
Q. Mr. McElroy, is there any room you could have gone to the
left of this sign?
A. You mean pass the sign on the left? There is the whole
highway for westbound traffic.
Q. The whole other half of the highway was over there on the
left?
A. Yes.
page 67 ~ Q. Did you undertake to pull in front of the truck?
A. No, I was going between the truck and the sign but
wasn't room enough to get through-wasn't room enough.
Q. But you could have gone around to the left?
A. Yes, if I had pulled the steering wheel over that way.
Q. Is there a lot of space over on the right-hand side in front
of the service station or store?
A. Bailey has got a big driveway out there, yes.
Q. Is there room enough for cars to go to the right in that
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direction?
A. What you mean?
Q. Without going all the way up to the intersection and getting
into highway, Alternate 29, that is one way you could go down 29.
Could you have just before you got to the intersection gone out
through that driveway?
A. You mean turn off Franklin Turnpike into Bailey's driveway
without going into the intersection?
Q. Yes, sir.
A. Yes, you can do that.
By Mr. Meade:
Q. I understood you to say that you intended to go across Piney
Forest Road and on down Franklin Turnpike.
A. That is right.
Q. And you were not going down Piney Forest Road?
A. No, I was going straight across the intersection
page 68 ~ down into Danville.
M. J. PHELPS,
having been first duly sworn, testifies as follows:
*

¢

Q. You put her in the back seat of. the cab. Did you
page 69 ~ notice whether she was hurt or not?
.
A. Well, she had a little knot, a little skinned place,
on her forehead, just a few drops of blood on it.
Q. She had a place on her forehead-some blood on her forehead?
.
A. A little bump-like.
Q. Did she seem to be hurt?
A. Well, she didp't seem so to me.
•
Q. Then did you help her get in the cab?
A. Yes, I put her in the cab.
Q. Where did you take them?
A. To the Community Hospital.
Q. When you got to Communjty Hospital did you help take
her out of the cab?
A. Taken her out of the cab and me and him took
page 70 ~ her and led her to the inside.
0
~
0
*
*
Q. Why did you happen to take her out of the car,
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. page 72 } Mr. Phelps, down on Ridge Street, and pui her in
your cab?
A. Because she couldn't walk.
Q. Why couldn't she walk?
A. You don't see very many people drinking very heavy that
can walk.
Q. You say you don't see very many people who are drinking
heavy that can walk?
A. That is right.
page 73 } Q. You mean you took her out because she couldn't
walk on account of drinking?
A. That is just about it.
Q. Did you smell whiskey on her?
A. Yes, sir.
RE~CROSS EXAMINATION
By Mr. Dodson:
Q. You are pretty sure of that fact?
A. Yes, sir.
Q. Could you tell how much she had had to drink?
A. Oh, quite a bit.
Q. You are sure of that too?
A. Yes, sir.
Q. Was Mr. McElroy pretty well drunk?
A. No, sir, didn't seem to be anything wrong with him.
Q. You think he was all right?
A. He might have been a little scarecf, thinking she was hurt or
something another.
*
*
*
*
*
IN CHAMBERS

By Mr. Meade:
Counsel for the defendant, at the conclusion of all of
page 74 } the evidence, moves the court to strike out the plaintiff's evidence upon the ground that the evidence is insufficient to submit to the jury the question of whether the defendant was guilty of gross negligence, or a wanton disregard of the
safety of the plaintiff who was a guest bi the defendant's car. We
submit that' the evidence, taken in -the most favorable light to the
plaintiff, is insufficient to support a verdict for the ·plaintiff in this
case.

,/
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Note:
· The Court having heard arguments of counsel in support of and
in opposition to the foregoing motion, overruled same and the
defendant, by counsel excepted .
. By The Court:
Are there any objections to these instructions?
By Mr. Meade:
Counsel for the defendant excepts to the giving Qf any instructions for the plaintiff on the ground that the motion to strike should
have been sustained.
Note:
The jury having returned a verdict for the plaintiff in the amount
of $1500.00 the following motiQn was made:
By Mr. Meade:
Counsel for the defendant wishes to make a motion to
page 75 ~ set aside the verdict for the plaintiff and enter up final
judgment for the defendant on the ground that the
verdict is without evidence to support it and is contrary to the law
and the evidence; and in particular, that the evidence is not sufficient to support a verdict based on gross negligence or utter disregard of the rights of the plaintiff in this case. ·
Note:
(The above motion was taken under advisement by the court.)
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