IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 5290

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 11th day of January, 1961.
JOSEPH J. MacDONALD,

Plaintiff in Error,

against
NINA 1V. FIRTH,

Defendant in Error.

From the Circuit Cqurt of .the City of Hampton

Upon the petitj<)n 'pf.Joseph:·J. ~IaeDo.nB:ld.a writ of error
and M-tpersedeas'.·~~... awal'd~¢1: bini ·t<> .a j11dgrpent rendered by
the Circuit. Court' o·f the. City ~f Jiampton onthe.2nd day of
.A.ugust, 1960, in ·a certain n:rotion :for judgment ·then therein
depending wh~r¢~ Nina, W. Firth ~~s . ·pl$~itf an~ t~e petitioner w~s defet.i&ant'·; .upon the pe.titioJ1er, or ~SQtne one· for
him, entering .into' bond .·-with .sufficient security ...before the
clerk of t)le ·said circuit court in the penalty
sixteen ·thousand dollars, with ;condition as the: law directs•.
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RECORD

•
page 26A

~

Circuit Court of the City of Han1pton, Virginia
on Tuesday, the second day of August, in the
year of our Lord one thousand nine hundred and sixty.

•

•

•

This day again caine the parties by their attorneys and
the jury adjourned over from yesterday, and the jury again
retired to their room to consult of a verdict, and after some
time returned into Court having found the following verdict,
to-wit: "'Ve the Jury find for the plaintiff assessing the
damages at Fifteen thousand dollars ($15,000.00). · (Signed)
Richard F. Gregory, Foreman.''
'Vhereupon, the defendant by coJ,lnsel moved the Court
to set aside the verdict of the jury in this cause rendered
because the same is excessive and not warranted by the evidence; on the grounds that the verdict was subject to, bias
and prejudice; on the grounds that the Court allowed improper evidence of the plaintiff's to go to the jury over the
objection of the defendant; on the grounds that the Court
permitted the plaintiff to read as evidence depositions filed on
behalf of the defendant; on the grounds that the Court erred
in failing to grant certain instructions of the defendants,
and on the grounds that the Court. erred in granting certain
instructions of the plaintiff's over the objections of the defendant, which motion the Court doth over-rule and to which
ruling -of the 'Court the ·,defendant- by :counsel excepted and
asked leave of the Court to subsequently file his bill of exceptions, which leave is granted.
It is therefore considered by -the Court that the plaintiff,
Nina W. Firth, recover of Joseph J. MacDonald, defendant,
the sum of Fifteen thousand dollars ($15,000.00), the damages
by the jurors in their verdict fixed, with interest thereon computed at the rate of Six per cent (6%) per anpage 27 A ~ num from the 2nd day of August, 1960, until
· paid, and her costs by her about her notice of
motion for judgment in this behalf expended.
And the defendant be in mercy etc.

•

•

•

••

•
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INSTRUCTION B.

The Court instructs the jury that if you should find that
the plaintiff is entitled to recover, then you are instructed
that the nature and extent of the injury is a fact, like any
other fact, that must be proved by the plaintiff by a preponderance of the evidence.
In considering the amount of damages, if any, to which the
plaintiff may be entitled, the jury will not minimize nor magnify the plaintiff's injuries. You can take into consideration
only those personal injuries which the evidence shows, with
reasonable certainty, were occasioned by the automobile accident which occurred on June 27, 1958. In no event is the
defendant chargeable with nor should you include in your
verdict any amount for damages due to personal injuries
which the plaintiff may have received in the swimming pool
accident of July 23, 1958. Furthermore, the defendant is not
chargeable with nor shall you include in your verdict any
amount for damages due to any aggravation in the swimming
pool accident. of any injuries which the plaintiff may have
received in the automobile accident of June 27, 1958.
You cannot guess, surmise or conjecture as to the extent
of the plaintiff's injuries nor can you speculate as to whether
any of the plaintiff's injuries or her present condition may be
due to the first (automobile )accident or the second (swim·ming pool) accident in which she was injured.
You must not be prejudiced or influenced by any sympathy
for the plaintiff but you will be guided by the evidence before
yon, and that alone, in· determining the amount of damages,
if ariy, to which the plaintiff may be entitled as a result of the
automobile accident in which the plaintiff and the defendant
were involved on June 27, 1958.
G. ex.

F. A. I{.
page 33r\

~

INSTRUCTION NO. 4.

The Court instructs the jury that if you believe from all
of the evidence that the· Plaintiff, Nina W. Firth, is entitled to
recover a verdict against the Defendant, Joseph J. MacDonald, then in assessing the damages, you may consider her mental and physical pain ~nd su:ff~ring, i~. any, n~rvous condition
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if any, reasonable value of time lost fro1n her employment if
any, for which she has not otherwise been paid any expenses
incurred by her for doctor's bill, the inconvenience caused to
the Plaintiff by the injuries if any, and the impairment resulting from the injuries if any. You may also consider the
nature, character, extent and duration of her injuries, whether
temporary or permanent and their effect, if any, in the
future, but such damages can not exeed the amount sued for in
the Motion for Judgement in this case.
G. ex.
F. A. K.

pag-e 35A

~

INSTRUCTION .A.-1.

The Court instructs the jury that the burden is upon the
plaintiff to prove that the injuries of which she complains
are the direct and proximate result of the automobile accident
in which she was involved.
You are instructed that such fact must be proved by a preponderance of the evidence like any other fact in the ease.
If you find from the evidence, therefore, that any of the
conditions of which the plaintiff Nina Firth complains may
not have been caused by the automobile accident but may
have resulted from some other condition or occurrence or
n1ay have existed prior to the date of the accident or may
ha.ve been caused by some independent act after the date of
the accident, and that they are just as properly attributable
to some other cause or occurrence as to the automobile accident itself, then if the jury should find a verdict for the plaintiff, you cannot consider such other causes, occurrences, or
ronditions in fixing the amount of the damages.

G.
F. A. K .
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NOTICE OF APPEAL AND ASSIGNJ\tiENTS OF ER.ROR.
To C. M. Gibson, Clerk, Circuit Court for the City of Hampton
Hampton, Virginia :
The defendant files his notice of appeal and lists the following assignments of error:
1. The Court erred in allowing the plaintiff, over the objection of the defendant., to read into evidence as a. part of
plaintiff's case a portion of the depositions taken by the
defendant of Doctors Frederick S. Zipser and Barbara B.
Stimson at a time during the trial when defendant bad had no
opportunity to read into evidence said depositions and in
spite of defendant's assurance made in open Court that it
would read said depositions into evidence as a part of defendant's case, all in violation of Section 8-315 of the Code of Virginia of 1950, as an1ended.
2. The Court erred in granting Instruction No.4 offered hy
the plaintiff over the objection of the defendant.
3. The Court erred in refusing to grant Instruction B offered by the defendant.
4. The Court erred in refusing to allow the defendant to
substitute Instruction B as offered for Instruction A-1.
5. The Court erred in refusing to sustain the defendant's
motion to set aside the verdict of the jury in favor of the
plaintiff and to grant a ne'v trial on the ground that the
verdict was excessive, and not supported by the evidence and
on the further ground that the size of the verdict showed that
the jury misunderstood the issues and was actuated by bias
and prejudice.
page 42A ~ 6. The Court erred jn refusing to sustain the
defendant's n1otion to set aside the verdict of the
jury in favor of the plaintiff and to grant a new trial on the
ground that the verdict was contrary to the law and the
evidence.

JOSEPII .J. 1\facDONALD
By DANIEL ,V. WILI<INSON, JR.
His Attorney.
Bv GR.ANGER. WEST
·
His Attorney.

1960 Sep. 16 A. 1\ti. 8 :56.

C. 1\L GIBSON, Clerk
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Dep.
7j5j60
page 2 ~

DEPOSITIONS.
DR. BARBARA B. STIMSON,
having been duly sworn, testified as follows:
By Mr. McCabe:
Q. Would you state your full name Y
A. Barbara B. Stimson.
Q. Where do you live f
A. 116 Academy Street, Poughkeepsie, N. Y.
Q. What is your profession Y
A. I am a bone and joint surgeon.
Q. Are you duly licensed to practice your profession in the
State of New York?
A. lam.
Q. For how many years have you been so
licensed?
Dep.
7/5/60
A. Since 1923.
page 3 ~ Q. Of what medical school are you a graduate?
A. College of Physicians and Surgeons, Columbia
University.
Q. Where did you intern T
A. Presbyterian Hospital in New York City.
Q. I believe you specialize in a field of your profession Y
A. I do.
Q. What is the name of thatY
A. Bone and joint surgery.
Q. You are also called an orthopedist T
A. Yes.
Q. Have you made any particular preparation for your
specialty?
A. I had a fellowship fron1 the Medical Research Council
for two years and a surgical fellowship in Presbyterian Hospital for the year following my internship; and I served on
the fracture service of Presbyterian Hospital from 1928 to
1947, with tl1e exception of four years during World War IT.
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D,r. Ba1·bara B. Sti1nson.

Q. During World 'Var II, you were connected with some
military organization 1
Dep.
A. I 'vas.
7/5/60
Q. What organization was that¥
page 4 ~ A. Royal Army 1\fedical Corps of Great Britain.
Q. How long have you specialized in orthopedics Y
A. Since 1928.
Q. Are you a member of any specialty board?
A. I am a diplomate of the American Board of General
Surgery; I am a fellow of the American College of Surgeons;
I am a member of the American Association for the Surgery
of Trauma; I am a member of the British Orthopedic Association.
Q. All of those organizations are organizations confined to
orthopedic wo;rk Y
A. No, the American College of Surgeons is all surgery;
and the American Board of General Surgery is-as it statesgeneral surgery.
Q. Do you belong to a medical society Y
A. Yes.
Q. Which one is that Y
A. New York Surgical Society, 1\fid-Hudson Surgical Society; and, of course, the state-and the American Medical
Association and County Society.
Q. Are you connected with any hospital or medical institution¥
Dep.
A. Yes. I am Assistant Clinical Professor of
7/5/60 Orthopedics at the College of'-Physicians and Surpage 5 ~ geons at Columbia University. I am consultant at
Vassar Bros. Hospital, Northern Dutchess Health
Center Sharon Hospital, IIudson River State Hospital; and
I an1 director of the Department of Bone and Joint Surgery
at St. Francis Hospital.
Q. All of those hospitals are located in and about the
Poughkeepsie, N. Y. area with the exception of the first hospital you named; is that correct?
A. Yes, and with tl1e exception of Sharon Hospital which is
in Connecticut.
Q. Do you hold any teaching position in the field of your
•
specialty Y
A. As I have already stated, I am Assistant Clinical Professor of Orthopedics at the College of Physicians and Surgeons.
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Dr. Barbara B. Stirnson..
Q. In New York City¥
A. Columbia University, New York City.
Q. How long have you been so associated¥
A. 'Vith an interim, I have been associated with that teaching institution since 1928 in a teaching capacity.
Q. Have you written and published any literature on the
subject of your specialty?
Dep.
A. I have. ~Iy 1\fanual of Fractures and Disloca7/5/60
tions published by Lee & Febigerlea is in its third
page 6 ~ edition; a.nd I have had numerous articles published
in the 1\Iedical Journal.
Q. During the month of July, 1958, did you have occasion to
see a patient named Nina ,V. Firth at the Northern Dutchess
IIealth Center in Rhinebeck, here in Dutchess County!
A. Yes, I did.
Q. Will you tell us, please, the date that you saw this
patientf
A. I saw her in consultation on the 25th of July, 1958.
Q. On how n1any occasions did you see the patient?
A. Only once.
Q. vVill you tell us the nan1e of the attending physician of
this patient?
A. Dr. Zipser.
Q. Dr. Zipser of Reel IIook, N. Y.?
A. That's correct.
Q. Were you called into this case by Dr. Zipser as consultant?
A. I was.
Q. Is it a fair statetnent to say that Dr. Zipser is not an
orthopedist?
A. That's correct.
Dep.
Q. Doctor, did you examine the hospital record or
7/5l6Q any portion of it when you were at the Northern
page 7 ~ Dutchess Health Center, regarding this patient?
· A. Probably not, because the doctor who called me
in consultation was present and told me the salient features,
a.s well a.s the patient herself.
Q. Did you have a conversation with the patient Y
A. Certainlv.
Q. ''ras that on the day yon told us?
A. Certainly. That was n1v only contact with the pa.tient.
Q. \Vill you relate to us what the patient told you at the
time you saw her in ,July, 1958 at the hospital?
A. Yes. I am reading- fron1 111~' record because, of course,
I have no n1en1ory of what sll(.' stated. Therefore, I am read-

Joseph J. l\IacDonald ,.. Nina \V. Firth
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DT. Ba.1·ba1·a B. Sti1nson.
ing from the consultation record which was typed hnmediately
following.
Q. What you are reading from is your copy of the consultation record, the original of which is contained in the
hospital records; is that correct?
A. That's correct. ''The patient states that shortly before
acln1ission to the hospital she jumped into the shallow end
of a swimming pool in about three feet of water,
Dep.
landing heavily on her feet, getting an immediate
7/5160 pain in her back. She w·as taken to Northern Dutchpag·e 8 ~ ess Health Center, ·where x-rays were taken and she
was hospitalized. She also tells me that son1e three
n1onths ago she was in an automobile accident, but she did
not think that she hurt her back seriously at that time."
Q. Doctor, you were not present when the patient Nina
Firth gave a history on her admission to the hospital?
A. No.
Q. \Vere you informed some time either on the day that
yon saw this patient or thereafter that she had given a history
of an autmnobile accident which occurred several months
prior to her admission to the Northern Dutcl1css Health
Center, at wl1ich tin1e she had a whiplash injury of her
cervical spine?
A. The only thing I could say is what I read you-that
the patient herself told me she had been in an automobile
aceident some few months prior.
Q. Well then, you were not aware-I assume-that on admission to the hospital she stated, and I am reading now
from the record, ''that her back was not injured in this
accident (referring to automobile accident) but she
Dep.
does think that once in the past when she had a chest
7/5 /60 x-ray she was told she had a curvature of the
pag·e 9 ~ spine'' Y
A. She told n1e that she did not tltink she hurt her
bac·k seriously at the time of that automobile accident. She
dicln 't n1ention the curvature but tl1at w·as unnecessarv becam:;c, dinicall~r and by x-ra.ys, it was obvious.
·
Q. Did you make an exan1ination of this patient after obtaining; a. history?
A. I did.
Q. \Viii you tell us what your exan1ination consisted of and
what vou found?
A. On examination, again I am reading from my record
hecause obviously I don't remen1ber without my records. ''On
examination, the patient is lying on her side. beeau~e she

10
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says it is n1ost uncomfortable to lie on her back. She says
she does not have pain when she is on her side, but if she
moves around she gets pain and localizes it in the lower
lumbar region. There is tenderness to pressure in the Inidline fron1 about the 2nd lu1nbar vertebra to the sacrum.
This is fairly generalized. There is also some tenderness,
but less marked, at about the 6th or 7th dorsal vertebra.
There are no neurological changes in the legs.
Dep.
The patient moves her lower extremities well and
7/5/60
'vithout complaints of pain.''
page 10 ~ Q. Xrays were taken while this woman was confined to the hospital?
A. That's correct.
Q. Did you examine the actual x-ray plates yourself?
A. I did.
Q. In the course of your practice, have you had occasion to
exan1ine many x-ray plates!
A. I always examine the x-ray plates of 1ny patient.
Q. 'Vhen you say that, you mean you examine tl1e1n yourself
even though the x-ray man in tl1e hospital also exan1ines tl1em
and makes a report 7
A. That's correct.
Q. Will you tell us wha.t the x-rays showed that were taken
at Northern Dutchess Health Center¥
A. (Reading from report) "X-rays show a definite scolio~is-'' (interrupted)
Q. "\Vhicb means what~
A. Curvature. "-and a question of a slight compression
fracture of the superior portion of the 6th dorsal vertebra.
No bone injury could be made out in the lower lumhar
region.''
Dep.
Q. Did you, Doctor, n1ake any recommendation
7/5/60
as to tl1e care or treatment of this patient at that
page 11 ~ time f
A. I did.
Q. And what recon1mendation did you make?
A. Again quoting: ''I would suggest continued bed rest, a
lumbosacral support, with gradually increasing activities with
phys.ical therapy as soon as the patient can stand it. I think
moist, hot compresses to the back might make her considerably more comfortable. With a well-fitting lumbar support,
I think the pa.tient would be sa.fe to travel to her home in
Virginia within a week. It 'vould be possible, of course, to
put a plaster jacket on her, but in this l1eat I think she would
be far more comfortable with a good supporting garment, and
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I think her traveling· at that time would be relatively comfortable.''
Q. Again, you are reading from your report, the original of
which is contained in the hospital records 1
.A.• That is correct.
Q. Although you stated it in the present tense, it's because
you were reading; and that's what you were reading fron1
at this time¥
Dep.
A. That's correct.
7/5/60
Q. You were made aware, as you say, of an autopage 12 ~ mobile accident which had occurred several months
earlier to this patient; is that correct?
A. That's correct.
Q. Of course, your· only knowledge of that accident was
what you had been told by the patient herself?
A. That's correct.
Q. You did not have before you at that time the records of
the auton1obile accident Y
A. Oh, no.
Q. Can you state with reasonable medical certainty whether
or not the condition which you found on your examination in
July, 1958 at the Northern Dutchess Health Center was causally related to the accident described by this patient as }laving occurred at the Bard College pool the day prior to her
admission to the hospital 1
A. Yes.
Q. In your opinion, was it causally related 7
A. Yes.
Q. 'Vas there, in your opinion-based upon reasonable
medical certainty-any causal relationship between the cervical whiplash injury sustained by this patient in the
Dep.
automobile accident and the swimming pool accident
7/5/60
at Bard College?
page 13 ~ A. There was no complaint of any symptom at all
referable to her cervical region when I exan1ined
her.
Q. Doctor, you n1entioned a condition called ''scoliosis''
which you said was curvature. Is it a fair statement to saY
that scoliosis is an abnormal curvature1
·
A. Yes.
Q. And did that, Doctor, for the purpose of this record, have
anything to do with tl1e pool accident at all?
A. No.
Q. And did it, in your opinion, have anything to do with
the automobile accident~

12

Supre1ne Court of Appeals of Virginia
Dt·. Ba.t·bara B.

Sti'lnSO'I~.

A. No. As far as one could tell from the x-rays, it was
pre-existing-.
Q. Based upon your exan1ination of the plaintiff Nina Firth,
and your consultation with her and with her attending doctor
while she 'vas confined at Northern Dutchess Health Center in
Rhinebeck, can you express an opinion based upon reasonable
medical certinty as to whether or not-at the time you examined this won1an-she had any injury referable to the automobile accident 1
Dep.
A. No-as far as I could make out.
7/5/60
Q. 'Vhen you say ''no," you mean yes, you have
page 14 ~ an opinion; and the opinion is she did not have
any injury; is that correct?
A. I mean that I did not find any evidence of any symptomatology at all, when I examined her, that could not be explained by the accident of the Bard pool episode.
Q. What you are saying in layman's language then is that
your examination of this patient at the Northern Dutchess
Health Center in July, 1958, and the ·Complaints that the
patient had and the findings that you made, indicated to you
as a specialist that all of her trouble then stemmed from the
s'vimming pool accident at Bard College; is that correct?
A. That's correct. The swimming· pool accident could well
be a competent producing cause of all syn1ptomatology and
findings that I n1ade on that date.
Q. Based upon your experience, can you state with reasonable medical certain tv whether it was?
A. The answer is yes.
Q. In your opinion, was itY
A. Yes.
Dep.
Q. Based upon your exan1ination of this plaintiff,
7/5/60
did you make a diagnosis of her condition 1
page 15 ~ A. Yes.
Q. What was the diagnosis?
A. Mild compression fracture of the 6th dorsal vertebra
with a lumbosacral sprain.
By 1\fr. McCabe: I don't think there is anything else.

BY 1\{r. Fredericks :
·Q. Doctor, could you just generally define for me a compression fracture?
A. Yes. It's exactly what it sounds-the body of the·vertelJra is squeezed. There are various parts to a vertebrae.
Thr large cylindrical portion that one sees by x-ray in the

Joseph J.

~JacDonald

v. Nina

D.r. Barbara B.

,V. Firth

1:3

Stin~son.

anterior or front of the vertebrae can be con1pressed in various shapes. It is caused very frequently by a blow on the
shoulders or head or fall on the feet or buttocks, where the
vertebrae are jack-knifed, and the bodies are pushed together
and one of them may be broken and forced into a wedge shape.
Q. It is your testimony that a compression
fracture can be caused by any force to certain areas
Dep.
7/5/60
of the body ; is that correct?
page 16 ~ A. That's a little vague. It can be caused by
anything that will cause over-flexion or sudden
flexion-bending-of the spine, such as a fall on the feet or
buttocks, or a blow on the head and shoulders.
Q. What are the usual outward effects of injury such as this
to a patient?
A. Pain.
Q. And is tl1is pain immediate?
A. It can be, yes. It also can be delayed, depending on the
degree of the fracture.
Q. Is it possible for a person who sustains a compression
fracture to have tl1is dormant for a period of time before any
effects are felt?
A. Not without some symptomatology of ache, pain in the
back.
Q. Is it possible for a person to sustain a con1pression
fracture and not have it actually show up until some thne
later when it was aggravated by a subsequent force or
blow?
A. By ''show up,'' you mean clinically or by x-ray¥
Q. Clinically.
A. It would be most unusual.
Q. 'Vhen you examined this patient, were there
Dep.
any bruises on her body!
7!5/60
page 17 ~ A. None that I had noted.
Q. In your medical report here, your consultation record which you already read from, you mention that the
patient had a ''definite scoliosis." Is this scoliosis which you
already defined a gradual or is it an immediate affl~ction? Is
it something that can be caused immediately or is it something
which is gradual?
A. It depends on what is causing the scoliosis. By t11at I
n1ean you get a. curvature of the spine, which is what we are
talking about, for various reasons. One would be due to a
failure of growth of one of the vertebra, a congenital deformity, in which case-of course- the scoliosis would be immediate, as soon as the child is old enough to have it seen.
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...~nother cause is paralysis of the muscles on one side, as in
polio. And there's a third condition known as idiopathic
scoliosis which ooours in the child usually in the late childhood or early adolescence, which is an '' S '' type of scoliosistwo curves hitched together-and which by its very name
shows that nobody knows why it occurs. That can
Dep.
increase gradually; the paralytic variety can increase gradually. You can also have a scoliosis
7 j5j60
page 18 ~ where there has been a n1arked wedging or injury
to one side of the body or vertebra, so mechanically
there would be a curve on that side. That would be a sudden
curve
Q. From the history which you obtained from this patient
and from examining the x-rays, were you able to tell what
type of scoliosis she had 1
A. Probably idiopathic. In other words, there .was no evidence of any congenital malformation of the vertebrae and no
evidence of any paralysis of the muscles on one side.
Q. Did the patient give you any details as to her auto1nobile
accident, other than the ones you reported on your n1edical
report?
A. No.
Q. Based upon your experience as an orthopedist and upon
your examination of the patient in this case, eould you positively exclude any causal connection between the injury and
the prior accident 1
A. I find it very difficult, because of n1y experience, to positively exclude anything. But to all intents and purposes,
to the best of my ability, I would say there was no
Dep.
connection between the two.
7/5/60
Q. Based upon your past experience, is it your
page 19 ~ testhnony that it is possible for a person who had a
compression fracture not to realize this until some
n1onths thereafter?
A. Not to realize the compression fracture, but to be conscious of pain. The reason I put it that way is because I have
seen patients treated for ''rheumatism'' for several weeks
because they were cmnplaining of pain, before x-ra.ys were
taken and showed the presence of compression fracture.
The symptomatology was there ; the diagnosis was not.
Q. Is it your testimony then that upon sustaining a compression fracture that the pain would be almost instantaneous?
A. It would be there, and also there ·would be definite clinical evidence. That's the important thing on these compression fractures-that with a careful palpation of the spinous
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processes, there is definite localized tenderness when there is
fracture. This patient had such tenderness.
Q. I am reading fron1 your consultation record, to which you
have earlier referred, in which you say you "think the
patient may have sustained a very mild compresDep.
sion fracture of the 6th dorsal vertebra with a
7;5;60
lumbosacral sprain.'' 'Vhat is lumbosacral sprain?
page 20 ~ A. It's a sprain or partial tearing of the ligaments between the 5th lumbar vertebra and sac.rum.
Q. Is this caused by some force or pressure or blow to that
part of the body?
A. It's not apt to be caused by a blow; more apt to be
caused by a twisting or jerking. You can compare it to a
sprained ankle-same thing. It's anything that will cause
stress or strain on a joint will give a sprain, or may give a
sprain.
Q. And in the case of a lumbosacral sprain, what are the
outward effects of this type of injury to the patient~
A. Again pain.
Q. Is this pain imn1ediate?
A. Not necessarily. It may con1e on within an hour or so.
Q. Is it possible for this condition to remain dormant for
an~~ period of time ?
A. No, not within-by ''period of time'' I presume you
n1ean a matter of weeks?
Q. Yes.
Dep.
A. No.
7/5/60
Q. Did the patient indicate to you any reeord of
page 21 ~ previous x-rays of the lower back?
A. No.
By Mr. Fredericks: I think that's all.

Bv l\1:r. ~fcCabe:
·Q. Based upon the history received from the patient at the
time you examined her at Northern Dutchess Health Center,
and based upon your examination and consultation with her
attending physician wherein you received a history of the
onset of pain after she l1ad jumped in the Bard pool, was
in your opinion-based upon reasonable medical certaintythat she then sustained the compression fracture?
A. That is correct.

•

•

•

•

•
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DR. FREDERIC!{ S. ZIPSER,
having been duly sworn, testified as follows:

By ~Ir. l\IcCabe:
Q. 'Vould you please state your full name 7
A. Yes-Frederick S. Zipser.
Q. 'Vhere do you live¥
A. Red Hook, N. Y.
Q. 'Vhat is your profession?
A. Physician.
Q. Are you duly licensed to practice your profession in the
State of New Yorkf
A. Yes.
Q. For how many years have you been so licensed?
A. Twenty years.
Q. Of what medical school are you a graduate Y
. .\. Long Island College of ~Iedicine.
Q. \-\There did you intern Y
A. l{ings County Hospital.
Q. ~;\re you a general practitioner 1
A. Yes.
Q. Doctor, are you a 111ember of any medical asDep.
7/7/60 socia.tion or society 1
page 4 ~ A. Yes-Dutchess County lHedical Society and the
Dutchess County branch of the American Academy
of General Practice.
Q. Are you connected with any hospital or medical institution?
A. Yes.
Q. Which ones are those?
A. Attending physician at Northern Dutchess IIealth
Center, and courtesy staff at Vassar Bros. Hospital and St.
Francis Hospital in Poughkeepsie.
Q. Doctor, how long have you been connected with Northern Dutchess Health CenterY
A. Fourteen years.
Q. How long have you been connected with the hvo Poughkeepsie hospitals you mentioned¥
A. The same.
Q. Fourteen years 7
A. Yes.·
Q. Did you have occasion on July 23, 1958 to see a woman
nan1ed Nina W. Firth at the Northern Dutchess Health
Center?
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A. Yes, I did.
Q. Doctor, prior to the time you went to the hospital, did
you know this patient?
Dep.
A. No, sir.
7j7 j60
Q. When you arrived at the hospital, did you talk
page 5 ~ to the patient?
A. Yes.
Q. Did you obtain fr01n her a history of an accident having
occurred f
A. Yes.
Q. Doctor, I sl1ow you the hospital record and ask you
whether or not the history shown on the second page of that
r~cord entitled "Personal History" is the history you obtained from the patient, Nina Firth?
A. Yes.
By 1\f.r. \Valsh: ~Iay I object to this on the ground it is incompetent.
By Mr. 1\IcCabe: 1Vill you mark this for identifieation,
please. (Satne was marked Defendant's Exhibit #1, for
Identification, by the stenographer).
By 1\Ir. nicCabe : Let the record show that the
Dep.
complete hospital record from Northern Dutchess
7!7 j60 Health Center has been marked Defendant's Exhibit
page 6 ~ # 1 for Identification, on the first page thereof.
By 1\ir. 1fcCabe:
Q. vVill you please tell us what history you obtained from
this patient 1
A. It's exactly the same. The history I obtained was that
she was on the side of the pool and jumped in approximately- (interrupted)
By 1\Ir. Walsh: l\fa.y I interrupt~ ~fay it appear on the
record that Dr. Zipser is now reading from a typewritten piece
of paper, and may I ask the doctor whether or not he has any
independent recollection now, without resource to the paper,
of the history obtained 1
By l\Ir. McCabe: You can answer him.
Bv the Witness : Yes.
By l\Ir. Walsh: Then I object to his reading.
(Discussion off the record).
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Dep.
717160
By ~fr. ~fcCabe:
page 7 ~ Q. Doctor, you have a great many patients, of
course ; do you not?
A. Yes.
Q. Do you have any independent recollection of the history
given to you by this patient at the time you saw her at Northern Dutchess Health Center~
A. I remember the case.
Q. Would you relate the history you obtained from the
patient, Nina Firth, when you saw her at Northern Dutchess
Health Center'
A. Yes. I remember that she told n1e she jumped into the
pool and felt a pain in her back immediately.
Q..Did she relate anything to you about having sustained
a prior injury in an automobile accident?
A. Yes.
Q. 'Vill you tell us what she said at that time regarding
her automobile accident~
A. That she had an automobile accident several months
previously and at that time had a whiplash injury of her
cervical spine.
~
Dep.
· Q. Did she state, in giving the history of her
717/60
swimming pool accident, anything about whether or
pag·e 8 ~ not her back w·as injured in the automobile accident?
By Mr. Walsh: I object to this.
By Mr. McCabe: Will you state your ground for the record?
By ~fr. Walsh: On the ground it is incompetent.
By Mr. 1\ticCabe: You can go ahead and answer.
(The foregoing question was repeated by the stenographer).
By the 'Vitness: Yes, she said l1er back was not injured at
the time of the original injury.
By Mr. McCabe:
Q. Did you see her on the day of her adtnission to the Northern Dutchess Health Center?
A. Yes.
Q. For how long a period did you continue to treat this
patient?
Dep.
A. Until her discharge fron1 the hospital.
717!60
Q. That was on-(interrupted)
page 9 ~ A. The 31st of July.
Q. 1958?
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A. Yes.
Q. During that period, were you her attending physician?
A. Yes.
Q. When you first saw this woman, did you make au
examination?
A. Yes.
Q. A clinical examination?
A. Yes.
Q. Will you tell us what that examination disclosed Y
A. It disclosed she was tender over the dorsal vertebra, in
particular over the 6th dorsal vertebrae a:nd-we took x-rays
too.
Q. Of what portion of the body were x-rays taken?
A. Her dorsal spine was x-rayed; and at that time, 've could
see a compression fracture of the 6th dorsal vertebrae.
Q. I assume at the time you first saw the woman you made a
complete physical examination; did you not?
A. Yes.
Q. You examined her chest?
Dep.
A. Yes.
7/7 j60
Q. Abdomen, extremities 7
page 10 ~ A. Yes.
Q. Will you tell us what you found with relation
to her chest at the time of your examination 1
A. The rest of the examination was essentially negative,
aside from the curvature of the spine which was revealed on
the x-rays.
Q. When you mention a curvature of the spine, are you referring to what is called ''scoliosis''?
A. Yes.
Q. Was that, in your opinion based upon reasonable medical
certainty, caused by the swimming pool accident-this curvature?
By Mr. Walsh: I object to that on the ground it is improper
in form.
By Mr. MeCabe:
·Q. Is it a fair statement to say that this curvature of'_the
spine or scoliosis was not in any way related to the swimming
pool accident?
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By ~ir. 'Valsh: I object to that. It's improper in form and
Dep.
incompetent and irrelevant.
7!7!60
page 11 } By ~Ir. ~fcCabe:
Q. In your examination of the back of this
patient, w·hat did you do and what did you find 1
A. As I said, she was definitely tender over the 6th dorsal
vertebrae and x-rays revealed there was a compression fracture of this vertebrae; a:nd in addition to that, also a marked
scoliosis of the dorsal spine.
Q. What did your examination of the abdomen showY
A. Abdominal examination was negative at that time.
Q. Was there any time during her period of hospitalization
when there were any clinical signs concerning her abdomen?
A. Yes. She subsequently developed a distention due to a
paralytic ileus, ·which was secondary to the injury of the
spine.
Q. "\Vhen you say ''injury of the spine,'' are you referring
to the compression fracture of the spine 1
A. Yes.
Q. You examined l1er cervical bacl\: and spine; did you
not?
A. You mean the cervical spine~ Yes.
Q. At the time of your examination, were there any findings?
Dep.
A. No-negative.
7/7/60
Q. It was negative?
page 12 } A. Yes.
Q. At any time while Nina Firth was confined
to the Northern Dutchess Health Center under your care, did
8he have any complaints referable to her neck or cervical
spine?
A. No, I don't believe so.
Q. During the course of your treatment of this patient, did
you have occasion to call into consultation an orthopedist?
A. Yes.
Q. 'Vhat was the name of that orthopedist?
A. Dr. Barbara Stimson, Poughkeepsie, N. Y.
Q. Did she come to the Northern Dutchess Health Center?
A. Yes.
Q. Did she examine this patient~
A. Yes.
Q. Was that done in your presence or out of your presence?
A. In n1y presence.
Q. Doctor, will you describe briefly for us the course of
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treatment followed or prescribed by you at Northern Dutchess Health Center Y
Dep.
A. Well, Mrs. Firth was kept flat on her back
7;7 j60
with a bedboard and given sedation; and I believe
page 13 ~ she had some Prostygmin when she developed the
paralytic ileus. And the rest of the treatment 'vas
after she was seen by Dr. Stimson and she ordered a brace
for her.
Q. You mentioned the treatment prescribed by Dr. Stimson f
A. Yes.
Q. What was the nature of that treatment?
A. Continue the same treatment I had started, plus securing
a brace, which she was to secure before leaving the hospital
so she could be transported.
Q. Was that brace that was recommended or prescribed
knov:n by any popular name f To your knowledge?
A. I don't really know offhand the name of the brace that
was ordered.
Q. That was a brace intended for application to what portion of the body f
A. The dorsal spine.
Q. Doctor, was there a diagnosis made as to the injury sustained by Nina Firth at the time she was injured at the Bard
College swimming pool?
Dep.

7/7/60
page 14

~

By J\fr. V\T alsh: I object to this on the ground of
the form of the question, as well as on the ground
of incompetency.
By 1\'[r. J\fcCabe: I will rephrase it.

Bv J\Ir. 1\fcCabe:
· Q. Doctor, did you 1nake a. diagnosis of the condition which
~·ou found this patient to be suffering from?
A. Yes.
Q. Will you state, Doctor, what that diagnosis was?
A. Con1pression fracture of the 6th dorsal vertebrae.
Q. Doctor, other than the history of a prior automobile
accident, at which time this patient stated she sustained a
cervical whiplash injurv, were you familiar with any other
facts concerning her prior health?
·
A . .Just that she said at one time she was told she l1ad a
curvature of the spine.
Q. You testified earlier that the x-rays revealed a curvature of the spine; is that correctf
A. That's rigl1t.
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Q. 'Vas that curvature, in your opinion based upon reasonable medical certainty, caused by the swimming pool accident?
Dep.
A. No.
7/7/60
Q. Was that something which pre-existed the
page 15 ~ swimming pool accident?
A. Yes.
Q. Doctor, in your opinion based upon reasonable medical
certainty, was the compression fracture sustained by this
patient sustained by her at the time of her injury at the
Bard College pool 7
By Mr. Walsh: I object to the question as to its form and
upon the ground it is incompetent.
By Mr. ]\fcCabe :
Q. Doctor, was the injury occurring at the Bard College
swimming pool, related to you by this patient -at the time
you obtained a history from her in the hospital, a competent
producing cause of the compression fracture which you
·
diagnosed Y
By 1\ir. Walsh: I object to the question as to form· and on
the ground it is incompetent.
By Mr. ~icC abe:
Q. Go ahead and answe·r.
A. Yes.
Q. Is y()ur opinion based up·on reasonable mediDep.
cal certainty?
7/7 j60
page 16 ~ A. Yes.
. Q. D.octor, based upon your examination and
treatment of ·this patient, bas~d upon the bisto_ry you obtained
from her' are yori able to state· with reas'onable medical
certainty whether Ol' not there was any mju~y to the cervical
spine sustained in the. swimming pool accident at Bard
College?
·
By Mr. W a:lsh :- . ~ object to the question as to form and on
the ground it is incompetent....
By Mr. }flcCabe:
Q. Go ahead and answer. .
,
.
A. I don't think so. I think the questiol} is ambiguous.
Q. Let me ask you: If, in your· opinion based upon reason-
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able medical certainty, this pat.ient sustained any injury to
her cervical spine or neck at the time of her accident at the
Bard College swimming pool 1
By ~lr. Walsh: I object to that question as to form, and
also on the ground it is incompetent.
By ~Ir. 1\IcCabe:
Q. You can answer.
A. No.
Q. By that you mean, in your opinion, she did
not sustain any injury to her neck or cervical
spine; is that correct 1
A. Yes.
Q. At the tin1e you exan1ined and treated this patient at
Northern Dutchess Health Center, w·as there any clinical evidence of any injury having been sustained to the cervical
spine or neck of this patient a.t any time Y
A. I found no ev.idence of it.
Q. And other than the history related to you by the patient
at the time of her admission, were there ever any complaints
by her regarding her cervical spine or neck T
A. No.
Q. Do you have an opinion as to whether or not at the time
you examined this patient at the Northern Dutchess Health
Center she was suffering· frmn any injury to her cervical
spine or neck?

Dep.
7!7/60
page 17 ~

By ~Ir. "\Valsh: I object as to form.
By Mr. :i\'IcCabe:
Q. Do you have an opinion-yes or no 1
Dep.
A. 'Vhether she was suffering?
7!7 /60
Q. At that time.
page 18 ~ A. Yes, I have an opinion.
Q. "\Yhat is your o-pinion 1
A. That she was not suffering at the time from any cervical
injury.
·
·
Q. Doctor, were you the only doctor who treated this patient while she was confined to the Northern Dutchess Health
Center, other than Dr. St.imson ¥
A. Yes.
By ~lr. ~IcCabe:

I don't think there's anything else.

24

Supre1ne Court of Appeals of Virginia

Dr. Frederick S. Zipser.
By ~~r. \V alsh :
Q. Doctor, you treated this patient, 3[rs. Firth, only while
she was in the hospital; is that right?
A. Yes.
Q. That was how many days altogether f
A. From the 23rd to the 31st.
Q....t-\.nd you knew she was n \'isitor at a professional conference of son1e kind at Bard College; did you not't
A. Yes.
Q. At the X orthern Dutchess Health Center, xrays were taken of ~Irs. ~,irtll; were they notf
Dep.
7!7!60
A. Yes.
page 19 ~
Q. \Vhat x-rays were ta.ken?
A. The lnn1bar spine and thoracic spine and sacrunl and coccyx.
Q. There were no x-rays tal~en of the cervical spine; were
there?
A. No.
Q. Would you tell us the sections of the spine in descending
order, fron1 the bead down.
A. That were taken?
Q. No-of a spine.
A. There's the cervical spine, the dorsal or thoracic spine,
the lumbar spine, and the sacrun1 and coccyx.
Q. And the dorsal or thoracic spine is below the cervical
spine?
A. Yes.
Q. In the region between the shoulders?
A. From the neck down to the waist.
Q. In obtaining a history fron1 l\I rs. Firth, did you obtain
it orally from her in the hospital?
.l\.. Yes.
Q. Was she at that time in a hospital bed?
Dep.
A. The first history was obtained while she was
7/7 j60
actually on the x-ray table.
page 20 ~
Q. When did you wr.ite it down?
A. This was not written by me. It was dictated
into a dictating machine.
Q. And that was dictated from your memory some time
after you had first treated ~[rs. Fhth; was it not Y
A. Yes.
Q. So that the details and exact dates, etc. as dictated by
you into the dictating machine, and then transcribed by
someone else, are not necessarily accurate in all respects; are
they?
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By Mr. 1vlcCabe: I object to that as to forn1. You cau answer.
By the 'Vitness: They don't haYe to he absolutely accurate, but I believe that it's as true as can be determined.
Bvl\Ir. vValsh:
·Q. In general, the history that you took was prhnarily of
the things that you thought then would be n1ost in1portant
to you; is not that true?
Dep.
A. 1\iost important to treat the patient.
7/7/60
Q. Yes-at that part.icular thne?
page 21 r A. Yes.
Q. You did not necessarily know for certain that
she had told you her automobile accident had been son1e
several months prior to the thnc you saw her~
By Mr. l\[cCabc: I will object again as to form. Go ahead
and answer.
By the 'Vitness: I believe I did.
By :Nir. 'Valsh:
Q. Actually, didn't she tell you her automobile accident on
the military highway in Hampton, Virginia had occurred on
June 27, 1958?
A. I don't ren1en1ber any actual date. I still thought there
"ras several months mentioned.
Q. Are you certain she did not tell you the accident in Virginia was approxin1ately one month prior to the thne you
saw her in Rhinebeck?
A. I couldn't swear to it, but I would say offhand-as I
remember-she said it was several months.
Dep.
Q. But you are not certain of that, are you?
7/7 j60
A. No, not absolutely certain.
page 22 ~ Q. Did you obtain any history from her of her
treatment by any doctors in Virginia imn1ecliately
following the automobile accident of June 27, 1958?
A. No detailed history
Q. Actually, you did not kno'v whether or not she had been
treated at that time?
A. I assume she would be treated if she stated she had had
an injury to her cervical spine.
Q. What the treatment "ras or who treated her was unknown to you; is that true?
A. Yes.
Q. Did you obtain from her any history of injury to the
lumbo-sacral spine, as well as to the cervical spine?
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By ~fr. ::McCabe: Resulting fron1 the auton1obile accident?
By ~Ir. ""\V alsh :
Q. Resulting from the accident of June, 1958.
A. There was no history of injury to the dorsal spine as
a result of that accident.
Q. Did you know whether or not the scoliosis that she
mentioned to you as having previously been found
Dep.
in her back had been found following that June 27,
7/7 j60
1958 accident, or before it 1
page 23 ~ A. I am quite certain it was before that. If I
may add, this sort of scoliosis does not come from
a specific accident. It takes years to develop. There was no
question in my mind this had no relationship to the previous
accident or even to this accident.
By Mr. Walsh: I move to strike it out as not responsive.
By l\ir. Walsh:
Q. Scoliosis can be caused by a traun1atic means; can it
not?
A. Yes, the primary cause-but to develop .into the amount
of scoliosis she had would necessarily take quite a little time
after an accident to develop.
Q. Would it bike a month?
A. No, it would take probably years-I would say.
Q. But scoliosis can develop follow·ing a trauma to the
spine ; can it not?
A. Yes.
Q. Assuming 1'Irs. Firth was injured in an accident on June
27, 1958 in Virginia when she ·was sitting in a
Dep.
parked automobile which was struck from the rear
7;7 j60
by another vehicle, and assuming that in that accipage 24 ~ dent she sustained injuries to her lu1nbo-sacral and
cervical spine, assuming· those facts, isn't it quite
possible that the compression fracture of the 6th dorsal
vertebrae could have been caused in that accident and not
have shown up until approximately 27 days later 'vhen you
sawherf
By ~1r. McCabe: I object to the forn1. You can answer.
By the vVitness: I doubt it very much.
By ~Ir. "\Valsh:
Q. It is quite possible, though; is it not Y
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By ~Ir. 1\IcCabe: I olJject to the form.
By the vVitness: Anything is possible, but it's very unlikely-because of the mode of action of the accident. It would
not cause an injury of that type.
By ~Ir. Walsh:
Q. How is compression fracture of the vertebrae of the
spine caused¥
Dep.
A. Usually either by direct or indirect action in
7!7 j60
a certain direction, and the way hers happened was
page 25 ~ the most typical way of compression fracture occurring. That is, a person landing on their feet ...
(interrupted)
By 1\Ir. vValsh: I object and move to strike it out as not
responsive and outside of the realm of the doctor's knowledge, since you did not see the accident happen.
By the \Vitness: I am talking about the swimming pool
accident.
By ~Ir. "\Valsh: You did not see that happen either.
By the W.itness: That's true. I would say the description
given to me of the accident was a very competent producing
cause for that type of injury. It would either have to happen
from a person jumping and landing on their feet or buttocks;
or else, being on their feet or buttocks and struck from above.
In other words, the body has to be jack-knifed usually in order
to cause a compression fracture.
·
Dep.
By 1\tir. \Y alsh :
7!7!60
page 26 ~ Q. And a body could be jack-knifed when a person is sitting .in the seat of a car which is struck
in the 1·ear with great force; could it not t
A. No, sir.
Q. Do I understand you to say that any time you are in a
sitting possition, that the body cannot be sufficiently jackknifed to create a compression fracture of the vertebrae 1
By 1\Ir. l\IcCabe: I object as to forn1. It is argumentative.
You can answer.
By the Witness: .A. person could sustain a jack-knife injury sitting-but they would have to be struck not from the
back but from the top. In other words, a weight or force would
have to be exerted down on the body, rather than from the
back, in order to produce the jack-knifing.
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By Mr. Walsh:
Q. By ''jack-knifing'' you mean extrmne bending·; I take it 1
Dep.
7 j7 /60
A. Yes.
page 27 ~ Q. If force is applied in any way that bends the
back, it can cause a compression fracture; can it
notV
A. Yes, bends the back.
Q. 'Vhether that force which bends the back is applied from
the top or bottom or back or front makes very little difference
in the final result; does it?
A. Yes, it does, because the only ... if a person is seated
in the car and the car is struck in the back, the result is exactly
the opposite of a jack-knifing. It ·is extension of the spine,
,vhich 'vould not produce a compression fracture. It's the exact
opposite mechanism.
Q. If the head and shoulders are thrown forward by any
force, so it tends to bend the back, you are likely to have a
compression fracture occur; are you not?
A. Yes, but it would have to be thrown forward very
forcibly.
Q. But if it were thrown forward very forcibly, you might
find the compression fracture; is that correct Y
A. It would be probably what we call a high con1pression
fracture, rather than the 6th dorsal.
Q. The 6th dorsal is the 6th vertebrae counting down from
the bottom end of the cervical; is it not?
Dep.
A. Right.
7 j7 j60
Q. In your examination of ~frs. Firth, you found
page 28 ~ no bruises or bumps, abrasions or marks of any
kind; did you Y
A. No.
Q. And did you know the sw:in1ming _POOl which ~as ~he one
mentioned by her when you saw her 111 the hospttal In July
... that's the Bard College swimming pool; is it not¥
A. Yes.
Q. And the shallow end of that is what, in depth?
A. Three feet.
Q. The deep end is about how deep Y
A. Probably nine to eleven.
Q. And in general the pool tapers from the bottom? It
tapers from the shallow end to the deep end 1 Does it not f
A. Yes.
Q. Is not the water in that pool approximately six ~nches
or so from the walkway at the edge Y
A. At least.
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Q. Approximately how far is itT
A. Probably 6 to 12 inches.
Q. Do you remember whether or not you ordered a Tailorback brace for 1\Irs. Firth 1
Dep.
A. It could have been a Tailorback. I really don't
7/7 j60
remember the name.
page 29 ~ Q. And the brace, in general, that you ordered
straps on the shoulders and around the waist f
A. Yes.
Q. And the supporting ribs go up and clown the entire back;
do they notY
A. Yes.
Q. What was the amount of your bill?
A. $110.
Q. "\Vas that a fair and reasonable charge for the service
which you rendered to ~Irs. Firth f
A. Yes.
By 1\ir. Walsh:

That's all.

By Mr. ::McCabe:
Q. 1\ir. Walsh, in examining you, mentioned a scoliosis?
A. Yes.
Q. Isn't it a fact there are many or several causes of
scoliosis T
A. Yes.
Q. Some -can be traumatic and some can be
Dep.
otherwise; isn't that correct 1
7 j7j60
A. Yes.
page 30 ~ ·Q. The condition which you found in this patient
at the t.inle she was in the hospital was one of long
standing; was it not?
By 1\!Ir. vValsh: I object as to form.
By the Witness: I believe so, yes.
By l\{r. l\fcCabe :
Q. Doctor, when you obtained the history from the patient
concerning her swimming pool accident, and when she related
at that time the automobile accident which occurred in Virg·inia, did she discuss with you at that time any injury to her
lumbar spine as having been caused in the automobile accident?
A. No, sir.
Q. There was no mention of the lumbar spine; is that correct?
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A. Yes.
Q. In making your examination of the back of this patient,
your physical examination, did you find any tenderness extending into the lumbar region?
Dep.
A. Yes.
7/7/60
Q. In answering a question of 1\'Ir. vValsh 's, you
page 31 ~ expressed an opinion that this compression fracture occurred in the swirmniug pool 1
A. Yes.
Q. Will you tell us on what you base your opinion?
By Mr. Walsh: I object to that quest.ion as to form.
By the Witness: It 'vas a typical and competent producing
cause, as described by the patient and the people who were
around, for that type of injury. The injury appeared to be
acute. The x-rays supported the diagnosis and her subsequent
course in the hospital showed that this was an acute injury.
By 1\IIr. McCabe:
Q. When you say "acute injury" by that do you mean that
tenderness was present?
A. Yes.
Q. Did she, during the period of your care, continue to have
complaints referable to the lumbar and dorsal spine~
A. Yes, she had some pain and tenderness in
Dep.
these areas.
7/7 j60
Q. And this compression fracture was located,
pag·e 32 ~ was it, at the 6th dorsal?
A. Yes.
Q. \Vhere is that in relation to the lumbar spine? How far
away?
A. It is just six vertebra away from the lumbar spine.
Q. How many dorsal vertebra are there!
A. Twelve.
Q. This was halfway down the dorsal area f
A. Yes, mid-dorsal.
By Mr. McCabe:

That's all.

Bv Mr. Walsh:
..Q. It is quite possible, is -it not, for a person to have a
compression fracture of the spine such as this and not have
it show up and be diagnosised for a period of a month T
By Mr. McCabe: I object as to form. Go ahead and answer.
By the Witness: It would be unlikely.
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By :!VIr. 'Valsh:
Dep.
Q. But it is possible, is it not?
7!7 j60
A. I would say it 'vould not be possible to go
page 33 ~ through the course that she did after this accident
if it had happened a month before.
Q. You are speaking of your course of treatment for seven
davs?
A. No. I tnean her course of the w·ay she reacted in the
hospital was typical of this type of injury, and it could only
be the result of an acute injury.
Q. \Vouldn 't you have the same course in the patient if the
injury had happened, the compression fracture had happened,
a month before and had suddenly been lighted up by any
ordinary normal movement?
A. Not norn1al movement, no. I could see wl1ere a previous
injury could have been exacerbated possibly, and there again
)'"OU would have to have a. very competent producing cause.
Q. Had there been a compression fracture a month prior to
the time you saw 1\irs. Firth which had lain dormant during·
that time, it could have been lighted up by some new force a
n1onth after the original injury; could it not?
A. I don't believe . . . I think, if she had this
injury, she would have ... (interrupted)
Dep.
7/7 j60
Could you just answer that?
page 34 ~ A. Please repeat that.
(The foregoing question was repeated by the stenographer).
By 1\ir. :1_\JfcCabe: I object to the form, but go ahead.
By the Witness: I don't believe so, because I don't think
a compression fracture of this type could have lain dormant.
If it could not have la.in dortnant, it could not be lighted up.
Bv :Mr. Walsl1:
·Q. Could not there be a compression fracture 'vhich did not
disable the patient immediately?
By J\IIr. McCabe: Objection as to form.
By the vVitness: A person would have to have some symptoms from a compression fracture.
Bv Mr. Walsh:
·
Q. Well, could not there be such a fracture which
Dep.
would not disable a person immediately?
7/7/60
page 35 ~ By Mr. 1\:fcCabe: Objection again as to form.
By the 'Vitness : "Disable" is a vague term ;
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but I don't see how a person could sustain a compression
fracture that is recognizable by x-ray nnd not have some
disability at the time or right after the injury.
By ~:Ir. \V alsh:
Q. And is it not possible that some disability immediately
after the injury, as you n1entioned, could through other forces
a month later have a more severe disability 1
By ~ir. 1\IIcCabe: Objection as to forn1.
By the \Vitness: That, I would say, would be possible.
By ~{r. 1\IIcCabe:
Q. Isn't it true that with compression fracture, one would
norn1ally find tenderness imn1ediately following the injury
or fracture Y
A. Yes.
Q. And that the patient herself would be aware of such
sympto1na to logy Y
A. Yes.
By l\ir.

~IcCabe:

•

That's all .

•

•

•

•

Dep.

7/20/60
page 2

r

DR. RUPERT HUGHES,
17 Beach Street, 1Iaplewood, New Jersey, sworn .

•

•
DIRECT

EXA~:IINATION.

By 1\Ir. Scanlon:
Q. Doctor, are you a duly licensed practitioner in the State
of New· Jersey Y
A. Yes, sir.
Q. And for how long have you been practicing medicine in
N e'v Jersey 7
A. Ten years.
Q. And have you practiced anywhere else 1
.A.. In Virginia.
Q. For how long7
.l\.. Four months.
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Q..A. nd do you haYe any specialty, Doctor?
A. No, sir.
Q. You are a general practitioner 1
A. That's correct.
Q. Now, during what period were you practicing
Dep.
in Virginia f
7j20j60
A. Fron1 the 1st of l\Iay, 1958, to the 1st of
page 3 ~ Septe1nber, 1958.
Q. And at that thne did you have any hospital
connection in Virginia¥
A. Yes, sir.
Q. And what we1·c they?
A. The Riverside Hospital and the l\Iary Imn1aculate Hospital in Hampton. Riverside Hospital is in Newport New·s.
Q. What was the nature of your practice in Virginia during
that period 1
A. I was doing general practice.
Q. And do you have any hospital connections in New Jersey
at the present time 1
A. Yes, sir. St. l\Hchaels Hospital in Newark, Presbyterian
Hospital in Newark, Irvington General Hospital in Irvington,
New Jersey.
Q. Doctor, during your practice in Virginia did you have
occasion to treat the plaintiff, Nina FirthA. Yes, sir.
Q. \\7hen did you see her chning· your practice in Virginia?
A. I saw her :first on June 30, 1958.
Q. And prior to that time had she been a patient of yours 1
A. Prior to that time she bad been a patient of the group of
which I was practicing.
Dep.
Q. But this is the first personal contact you had
7/20/60 'vith this particular patient?
page 4 ~ A. The first that I remember.
Q. At the time that you saw her on June 30th did
you receive any history from her 1
A. What was that?
Q. Did you receive a history fron1 her when you saw her
on June 30, 1958
A. Yes, sir.
Q. And what was that history?
A. She told me that she had been in an automobile accident
on Friday, June the 27th, 1958, that she was driving a car
which was stoppe<l for a red light and that her car was hit
from behind by another automobile, that she was taken to
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the emergency room at the RiYerside Hospital for examination, and she was complaining of pain in her neck.
Q. And at that tin1e did you conduct a physical examination?
A. Yes, sir, I did.
Q. And what did that consist of?
A. It consisted of a cmnplete physical exan1ination of the
head, neck, ear, nose and throat, heart and lungs, abdomen,
extremities.
Q. And what were your findings as a result of that examination f
A. I found that she had tenderness in her neck at the
insertion of the trapezius n1uscle at the base of
Dep.
the skull, that ber ear, nose, and throat and eyes
7j20j60 seemed to be norn1al, her lteart and lungs seemed
page 5 ~ normal, her abdon1en seen1ed nor1ual.
The extre~nities: She had ecchytnosis or a bruise
of the left knee. There were bruises along the shank of her
left leg and there were hvo large abraded areas on the left
shank, that the left ankle was swollen and tender.
Q. Did you take any x-rays at that tilne, Doctor~
A. I ordered X-rays for a cervical spine and X-rays for
a left ankle.
Q. And did you examine the X-rays or the report in the
treatment of this patient?
A. Yes, sir.
Q. What was the result of those X-rays?
A. The X-ray of the ankle showed no fracture. The X-ray
of the cervical spine showed no fracture, but a complete loss
of the cervical-the normal cervical curvature which was
interpreted as being due to severe muscle spasm.
Q. Doctor, would you elaborate on the complete loss of
cervical curvature that you mentioned, telling us the normal
condition of the curature and the condition that yon found.
A. Normally the X-ray examination of the cervical spine
in the lateral projection shows a curvature with a convexity
forward. In her case the verterbrae w·ere completely straight
up and down with a loss of this curvature. It was very little,
if any, convexity.
Q. What was the cause of that condition, Doctor?
Dep.
7;20/60
A. We interpreted it at the time as being caused
page 6 ~ by severe muscle spasm: The muscles having been
injured in such a way that they became spastic, a.nd
as a result of this splinting the vertebrae and holding them in
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such a position that the normal curvature was no longer
present.
Q. Thereafter, Doctor, did you continue to treat the patientf
A. Yes, sir. I saw her again on July the 2nd.
Q. And what treatment did you render at that time?
A. She was given analgesics and physiotherapy in the forn1
of treatment with meclcosonolator, which gives a combination
of heat and mild muscle stimulation: exercise.
Q. To what part of the body was that treatment given?
A. The neck.
Q. And wha.t was the purpose of the analgesics, Doctor?
A. To relieve the pains.
Q. Thereafter, did you see her again Y
A. I saw her again on July the 7th, 15th, 17th, and August
the 2nd.
Q. On the 7th, 15th, 17th of July. ''7bat were her treatments on that date?
Dep.
A. Continuation of the same treatment which was
7/20 j60 the use of physiotherapy in the form of medcosonopage 7 ~ lator treatments, advised the patient to use heat at
home, rest and analgesics.
Q. Doctor, from the date of your first treatment to July
the 17th, what would you say as to her condition during that
period of time?
A. She showed gradual improvement with relief of pain
in the neck. She was gradually allowed to go back to work.
On July the 7th she was advised part tin1e work for one
week and then if she had no ag·gravation of her symptoms
to retur.n to full duty.
Q. And you saw her again on August 2, 1958?
A. Yes, sir.
Q. What was her condition a.t that time?
A. On August the 2nd she told me that she had had an
ag-gravation of pain between the shoulder blades and that
after stepping into a pool had experienced severe pain in the
back and the thoracic. area and pain in the stomach, that she
had been taken to a hospital, her thorac.ic spine X-rayed, and
told she had a fracture of the thoracic spine and was fitted
w·ith a brace.
I then referred her to an orthopedic specialist.
Q. Doctor, did she tell you when this aggravation or pain
between the shoulder blades took place?
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A. She said that she had an aching between the
Dep.
shoulder blades I think on July the 22nd.
7/20,160
Q. And this incident of stepping into a pool, did
page 8 ~ she tell you when that took place Y
...~. The following day.
Q. The following da.y?
A. Yes.
Q. Did you have any occasion or a.n opportunity to revie'v
the X-rays or an X-ray report of the hospital in New York
State to which she was admitted?
~Ir. Polito: I object. There hasn't been any testin10ny that
she was admitted to a hospital in New York State, was there?
~fr. Scanlon : Off the record.

(There is a discussion off the record.)

Q. Doctor, the patient told she was taken to a hospital
following this incident of July 23rd when she went into a
pool?
A. Yes.
Q. Do you know w·hat hospital she was taken to?
A. Could I refer to a letter that I wrote-that I wrote that
was on her condition~
Q. (Handing.)
A. I do not knov{ what hospital she was taken to in New
York State.
Q. Do you know as a fact, Doctor, whether or not she was
admitted to the hospital in New York State~
A. No, sir, I do not know that.
Q. Do you know what the X-ray report showed of
Dep.
the X-rays that were taken at that time?
7j20j60
A. ~fay I refer to the letter again?
page 9 ~ Q. (Handing.)
A. I .reviewed these X-rays and they showed a
narrowing of the body of the sixth or seventh thoracic vertebra, which I interpreted as being consistent with the compression fracture.
Q. And did you continue to treat the patient after August
2, 1958, Doctor~
A. No, sir, I did not.
Q. Would you tell us, Doctor, just what a compression
fracture is.
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A. A compression fracture is a fracture of the body of a
vertebra so that the body of the vertebra becomes-in colloquial expression-squashed or squeezed together so that it
is no longer as-it does not have the same height as it
orignally did.
Q. In what area did you say this fracture was present?
A. In either the sixth or seventh thoracic vertebra.
Q. And how far is that in inches fron1 the cervical spine,
w·ould you say?
A. Six or seven inches.
Q. Doctor, I would like you to take into consideration as a
treating· doctor, first, the history that you received from the
patient; namely, that she was involved on June 27,
Dep.
1958, in an automobile accident in which she was
7j20j60 stopped and while stopped was struck in the rear
page 10 ~ by another car; and consider further the findings as
you made from your examination and the trea.tnlent you rendered her; consider further that on July 22nd,
1958, less than a month after this accident, while in New York
State, the patient noted an aching between her shoulder
blades; the next day, July 23, 1958, while entering an outdoor
pool she experienced pain in her back in the thoracic area,
which was accompanied by a severe abdominal pain; consider that the pain was so severe that she was taken to a
local hospital in New York State where X-rays were taken,
which you reviewed and which showed a compression fracture of the area of D-6 or 7; consider furtl1er the fact that you
had an opportunity to examine the patient on August the 2nd.
Taking all the8e factors into consideration, Doctor, do you
have any opinion as to the causal relation of this condition of
con1pression fracture of the thoracic or dorsal sixth or
seventh to the accident of June 27th, 1958'
Mr. Polito: Just a moment, before the doctor answers the
question. I'm g·oing to have to object to the hypothetical question for a couple of reasons. I do not know what the sul)stance
of evidence will be at the trial of this case. I thereDep.
fore am compelled to make a blanket objection to
7;20/60 the hypothetical question because I'm sure that the
page 11 ~ history as given to the doctor by the plaintiff would
perhaps be competent evidence for the purposes
of his con1ing to a diagnosis. I am equally sure that It cannot
he accepted as suhstantiYe evidence that, for example, the
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accident occurred, whether it be the one at the swimming pool
or the automobile accident on June 27, 1958.
That's my objection.
By ~Ir. Scanlon:
Q. You can answer the question, Doctor.
A. It is my opinionJ\.Ir. Polito: First, do you have an opinion 7 Yes or no.
The "\Vitness : Yes, sir.
Mr. Polito: All right.
Q. 'Viii you give us that opinion, Doctor, please 1
A. It is my opinion from examining this patient, her X-rays
and the history as given to me, that it is most probable that
she sustained a compression fract.ure in the automobile accident on June the 27th and that she did not manifest any
symptmns of this fracture until July the 22nd, and that the
first symptom of this fracture was the aching beDep.
tween the shoulder blades which occurred on July
7j20j60 the 22nd, and that the whole syn1ptom complex
page 12 ~ came to a crisis on July the 23rd, when she stepped
into the pool and experienced a severe pain in her
back in the thoracic area which radiated to her stomach.
The patient states she also has pain in her stomach, but I
interpret this as radiation of the pain from her thoracic spine
to her stomach, which would be the normal radiation pattern
of a fracture in this area of her spine.
I feel that prior to her going to New York that she was
under analgesics which could have kept her from feeling any
symptoms of the fracture.
She led a more sheltered life for the several days between
the accident and the time she went to New York, but feeling
better at that thne and able to take such a trip was I am
sure n1ore active physically than before which would explain
why syn1ptoms of this fracture began to appear.
Does that answer your question 1
Q. Yes, sir.
Doctor, could the accident of June 27, 1958, in and of itself
he a competent producing cause of a compression fracture
in the area of D-6 or 7?
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Polito: I object to the form of the question. I believe
counsel said ''could.'' I object.
Dep.
~fr. Scanlon: In view of the objection I will re7/20 j60
phrase the question.
page 13 ~
Q. Doctor, consider the accident of June 27th,
1958.

A. June the 27th?
Q. Yes. Would that accident in and of itself be the competent producing cause of a compression fracture in the area
of D-6 or 7?
A. Yes, sir.
~fr.

Scanlon: That is all. Your witness.
CROSS

EX.A~IIN.ATION.

By l'Ir. Polito:
Q. Doctor, how old are you Y
.A. Thirty-eight.
Q. And from what 1nedical school did you graduate?
A. 1\fedical College of Virginia.
Q. And you were graduated when
A. In 1946.
Q. You interned for two years.
A. One year.
Q. Where did you intern Y
A. University of Chicago.
Q. And I assun1e thereafter you went into general practice 1
A. No, sir. I went into the Navy. I was stationed at the
Naval Hospital in Corona, California.
Dep.
Q. How long were you in the Navy?
7/20/60
...~. I was in t11e Navy for three yea.rs-three and
page 14 ~ a half years.
Q. And when did you go into private practice for
the first tin1e Y
A. In February of 1950.
Q. In Februar)~ of 19501
A. That's correct.
Q. And where was that, in Ne'v Jerseyf
A. Yes, sir.
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Q. Where in New Jersey?
A. 'Voodbury, New Jersey.
Q. And I take it you continued in private practice as a
general practitioner in K ew Jersey frmn February, 1950, to
approximately May 1, 1958. Is that correct¥
A. Actually until lVIarch 1, 1958.
Q. And then what did you do between ~larch 1, 1958, and
~fay 1, 1958 ?
.L~, Vacation.
Q. Vacation?
A. Yes.
Q. And on 1\Iay 1, 1958, you were in Virginia practicing·
medicine. Is that correct?
A. That's eorrect.
Q. And why did you go to ·virginia for four n1onths to
praetiee n1eclicine?
The 'Vitness:
Dep.

7/20/60
pag·e 15

~

Can I objeet to a question?

Q. Why did you leave New ,Jersey to go to Virginia to practiee medieine?
A. I wanted to practiee with a group.
Q. Ineidentally, what is the name of that group?

~fr. Seanlon: If you can recall.
A. I don't know that they had an actual nmne except
Thmnpson, Nesbitt, Parker & liughes.
Q. 'Vhen you were there between l\Iay 1, 1958, to September 1, 1958, where was the group located f
A. In Newport News on Virginia AYenue.
Q. You are not a member of any Boards, are you?
A. No, sir.
Q. And I think it is clear ~·on are not an orthopedic
surgeon¥
A. That's correct.
Q. I believe you also stated earlier that you first saw lVIrs.
Firth, Nina Firth, on June 30, 1958. Is that correct f
A. Yes, sir.
Q. How·ever, you also stated that prior to that time she
had been a patient with or of the group with which you practiced. Is that correet Y
A. I think that's the true situation, hut that is from mem ..
ory and not from aetua.l eoncrete knowledge.
Q. Do you happen to know for what general conditions she
had been treated by the group?
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A. I wouldn't know that without seeing the records of the
group.
Q. Doctor, on June 30th when you examined this
woman did you ask her whether she had been a paDep.
7/20;60 tient of the group before Y
page 16 ~ A. No, sir. Not to my knowledge I didn't.
Q. You were not interested in her prior medical
history?
A. I had her prior tneclical history before me at the time.
Q. And from where did you obtain her prior medical historY?
A. From the offices of the group with which I was practic.ing.
e all practiced in the san1e building, and when a
patient cam.e in her chart, whole chart, 'vas taken from the
files, general files, and brought into whichever doctor was then
treating her.
Q. So then since you did have before you her prior tnedical
history which you had obtained fr01n the group there is no
quer.;tion then that she had been a patient of the group prior
to ,June 30, 1958 f
A. I would have to say that that is from memory she was a
patient of the group. But without actually seeing those records
before me right now I couldn't swear that was the situation.
But if n1y mmnory serves me correctly she had a long history
with the group.
Q. She had a long history with the group. Is that what you
said?
A. Yes.
Q. And do you happen to retnen1ber generally what was indnd(lcl in that long· history that she had with the group?
A. No, sir. It n1ay l1ave been obstetrical hisDep.
tories from having children, treatment of colds or
7/20/60
anything.
page 17 ~
Q. In any event, at this time you have no recollection?
A. No, sir.
Q. Doctor, during the questioning earlier you referred to
son1e papers to refresh your recollection.
A. Yes, sir.
Q. l\fay I examine those papers to which you referred f
A. Yes, sir.

'y

(Handing.)

Q. Doctor, apart frmu this record which you used to re-
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fresh your recollection do you have the independent recollection of the history you obtained from this woman, 'vhat you
did for her generally f
A. I can only say that I remember treating her. I certainly
do not remember the details of what treatment I gave or the
dates on which happenings took place. But I distinctly remember treating this lady. I remember that she was a very
pleasant person and a very cooperative patient and a patient
very anxious to be well and to be working. I remember very
well the medcosonolator because I remember we used that in
this type of injury because I was with the group when we first
got this machine.
J\Ir. Polito: May I have this record which contains the
title "Clinical Data General" marked D-1, for identification,
please'
Dep.
7 j20j60
(Paper referred to is received and marked D-1
page 18 ~ for identification.)
Q. Doctor, in your office record which has been marked D-1
for identification under the date of June 30, 1958, the diagnosis was multiple contusions and abrasions and whiplash
injury to the neck. Is that correct Y
A. Yes, sir.
Q. And also you have under tT une 30, 1958, sustained neck
injury. Is that correct 1
A. Yes.
Q. And your examination disclosed pain and tenderness in
neck at insertion of trapezius. I assume that that's the trapezius n1uscle. Correct ?
l\.. Yes.
Q. So that isn't it a fair statement to state that on .Tune
30, 1958, when you examined J\irs. Firth and obtained a history from her there were no complaints by her referable to her
back. Is that correct 1 Apart from the cervical spine?
A. That's correct.
Q. And isn't it also a fair statement to state that on June
30, 1958, when you exan1ined Mrs. Firth you found no symptomology or symptoms or no clinical evidence of a back injury, apart from the cervical spineT
A. That's correct.
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Q. As a n1atter of fact, Doctor, on J:une 30, 1958,
you ordered X-rays of the cervical spine and of the
left ankle and did not order X- rays of the back¥
~
A. That is correct
Q. On July 2, 1958, when you exa1nined Mrs.
Firth, again there were no complaints from her to you referable to her back. Is tl1at correct?
A. Yon mean her backQ. Apart from the cervical spine .
..A_. That's correct.
Q. As a matter of fact, on July 2, 1958, her chief complaint
was pain in the neck. Is that correct¥
A. That's correct.
Q. And when you saw ].irs. Firth again on July 7, 1958,
her complaints prin1arily concerned her neck. Isn't that a
factf
A. What date w·as that, sir?
Q. July 7, 1958.
A. She complained of her leg at that time
Q. But on July 7th, 1958, there were no complaints by her
referable to her back. Is that correct?
A. That's correct.
Q. And on July 15th when you examined her again there
were no cmnplaints by her referable to her back Y
A. That's correct.
Q. And on July 17th, 1958, again there were no complaints by her to you referable to her back. Is that
Dep.
correct¥
7 j20j60
A. That's correct. Other than the cervical.
page 20 ~ Q. On July 17, 1958, you state: Examination, no
change. So this apparently means that there had
been no change from the prior date of July 15th. On the 15th
it was not the back. So isn't it a fair statement to state that
between July 2, 1958, through and including July 17, 1958,
~irs. Firth's principal complaint concerned her neck Y
A. Her leg and her ankle.
Q. Her neck, her leg and her ankle?
A. Yes.
Q. As a matter of fact, on the four occasions that you examined 1\frs. Firth, between July 2, 1958, and July 17, 1958,
there was no clinical evidence of injury to her back, apart
from her neck Y I'm not speaking of her extremities now. Is
that correct?

Dep.
7j20j60
page 19
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A. There were none that I found.
Q. And there were no complaints by her Y
.1\.. And there were no complaints by her. Correct.
Q. Doctor, on July 7th, after examining J\!Irs. Firth, you
recommended that she could return to part time work for approximately one week. Is that correct 1
A. That's correct.
Q. And if there was no ag-gravation of the injury she could
return to 'vork on a full time basis thereafter~
Dep.
A. Yes, sir.
7;20,160
Q. And in fact she did return to work thereafter
page 21 ~ on a full time basis. Isn't that so?
A. I don't know.
Q. Doctor, in this report dated August 4, 1958, by you and
addressed to }fr. Thomas H. vVilson of 111 North King Street,
Hmnpton, 'Tirginia, which report you used to refresh your
recollection, in the fourth paragraph thereof you state, do you
not: ''The patient improved with physio-therapy treatments
and was able to return to part tin1e after July 7th and full
tin1e work after July 15th.'' Do you state that?
...~. I state that, yes, sir, but that doesn't mean that she did.
I said that she was able to in my opinion at that time.
Q. When you saw Mrs. Firth on August 2nd at your office,
at which time she gave you a history, and in that history she
stated that she felt fairly well until July 22nd. Is that not a
fact~

A. Yes, sir.
Q. In any event, it was your opinion on July 7th or shortly
thereafter that this woman's condition had improved to such
an extend that she was able to resume full time work on J ulv
15th and thereafter. Is that correct?
~
A. Yes, sir.
Q. Doctor, on August 2nd, 1958, when you examined 1\{rs.
Firth, I believe you stated that she gave you a history of stepping in a pool and experiencing severe
Dep.
7/20/60 pain in the thoracic spine. Is that correct~ And this
page 22 ~ occurred on July 23rd 1958, the stepping into a
pool.
A. That's part of the history she gave me.
Q. Right. Doctor, you have given an opinion with respect
to whether or not there was causal relationship between the
autom·obile accident on June 27th, 1958, and the compression
fracture which this won1an demonstrated to vou son1e time in
Aug'Ust. You have given an opinion as to that 1
A. Yes.
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Q. And I believe it is your opinion that it is 1nost probable
that there is or was a causal relationship?
l\Ir. Scanlon: Objection to that. The fracture was demonstrated to the doctor in Aug-ust. The fracture is not alleged
as of August.
~fr. Polito: I dicln 't say that. Read the question to the doctor. If it's improper I'llrephrase it.

(The last question was read by the reporter.)

Q. It is your opinion that it is most probable that there is a
causal relationship between the compresion fracture and the
automobile accident, June 27, 1958?
A. This terminology is a little unusual to me and I would
like to clarify it. vVben you say a causal relationship, my
interpretation of that is that something happened
June 27th 'vhich caused her to develop a fracture
Dep.
7j20j60 July the 22nd. But it is my opinion that she had
page 23 r the fracture prior to July the 22nd or 23rd.
Q. It is your opinion that the automobile accident of June 27th, 1958, caused the compression fracture?
A. That's correct.
Q. Doctor, would your opinion be otherwise if in fact she
did not merely step into a pool, a swimn1ing pool, on July 23,
1958, but in fact jun1ped into the shallow end of a swimming
pool in about three feet of water landing heavily on her feet
and experiencing an immediate pain in her back? If those
were the facts with respect to what happened at the swimmingpool on July 23, 1958, would your opinion be otherwise 7
A. I have to go to the previous day when she experienced
an aching between her shoulder blades and say that if that
be the case that she did experience aching and pain between
her shoulder blades the prev-ious day I would still say that it
is my opinion that the fracture occurred prior to her jumping
-the hypothetical case that you project-her jumping into
the pool the following day.
Q. And landing heavily on her feet 1
A. Yes.
Q. Doctor, is it not probable to explain the symptoms between her shoulder blades by something other than
Dep.
the compression fracture? Couldn't the whiplash
7/20,160 injury or injury to the cervical spine itself explain
page 24 r some pain between her shoulder blades on July 22,
19581

A. We've just been through the record showing that she
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had no such syn1pt01nology due to the whiplash injury prior
to that time.
·Q. But my question is: Isn't it probable that the whiplash
injury is or can be an explanation for the pain which she experienced on July 22nd, wbich she says she experienced on
July 22, 1958 between her shoulder blades!
A. I don't believe so.
Q. Doctor, it is your opinion that the compression fracture
and the symptomology of the con1pression fracture manifested
itself almost a month after the auton1obile accident. Is that
your opinion?
A. Yes, sir.
Q. From that should it not follo'v that the pain between
the shoulder blades, if that pain was a result of the automobile
accident of ,June 27, 1958, that it manifested itself a month
afterwards and is due to the cervical spine injury and not the
con1pression fracture f
A. I believe that the pain between the shoulders is due to
the compression fracture.
Q. Your opinion with respect to the con1pression fracture
being causally related to the automobile accident of June 27,
1958, therefore is contingent upon her actually exDep.
periencing pain on July 22nd between the shoulder
7 j20j60 blades. Is that correct? That is the crucial element
page 25 ~ which results in your concluding that the compression fracture was causally related to the accident,
the automobile accident of June 27, 1958 ~
1\{r. Scanlon: I object to that question, the form of the
question, that this one element is the crucial element. I think
the doctor has testified that he has taken the whole case into
consideration before he rendered his opinion.
Bv Mr. Polito:
·Q. Doctor, do you want to answer the question.
A. I don't feel that this case can be taken apart and separated from the 'vhole.
Q. Doctor, I want you to assu1ne, if you will, that there were
two accidents. There was an automobile accident on June 27,
1958, and there 'vas a swimming pool accident of July 23, 1958.
And now we have a compression fracture. I am attempting
to ascertain whether the compression fracture in your
opinion is due to the accident of June 27, 1958, or to the
swimming pool accident of July 23, 1958. And as I understand
your testimony the fact that this woman complained of pain
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between her shoulder blades on July 22, 1958, is
very important in your mind when you conclude
that the automobile accident of June 27, 1958
~ caused the con1pression fracture. Is that correct?
A. Each element is in1portant, sir.
Q. Doctor, you tell 1ne what element there is apart from the
fact that this woman allegedly complained to you on July 22,
1958, of pain between her shoulder blades, what other elmnent
is there which enables you to con1e to this conclusion?
..:\. The fact that the type of accident 'vhich occurred which
caused the injury that it did to her neck, the injury to her leg
and to her ankle. I feel that she was involved in a rather
serious accident for that n1uch dmnage to have been done
whic·h I could see. I think it is very important that that in
my mind is more the type of accident which could cause a
compression fracture than a straight up and down jar of the
bodY.
Q·. Doctor, on that particular point with respect to whether
or not the automobile accident of June 27, 1958, or the accident. of July 23, 1958, is more consistent with the nature of the
injury, i.e., compression fracture, on that particular question
would you bo'v to the opinion of an orthopedic surgeon ·1
A. Yes, sir.
Q. You would 1
A. Yes, sir. If the orthopedic surgeon were a
Dep.
competent individual.
7 j20j60
Q. Doctor, isn't it a fact that a compression fracpage 27 ~ ture of the vertebrae of the spine is usually caused
by direct or indirect action in a certain direction?
Can you answer that f
. A.. ·Repeat that.

Dep.
7!20/60
page 26

l\Ir. Polito: Repeat the question.
(The last question was read by the reporter.)
l\Ir. Scanlon: I an1 going to object to the question on the
ground that it's directed to a usual situation and actually
we're only concerned with the conditions involved here.
I think the question should be directed to the conditions that
this woman had.

BY 'ftir. Polito:
·Q. Don't you agree with this proposition: In order to cause
n rom pression fracture the body has to be jackknifed T
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...~. That would be the usual way for a compression fracture
to occur; or should sa.y, probably the most common way for it
to occur.
Q. And when you are in a sitting position isn't it a fact
that the body cannot be sufficiently jackknifed to create a
compression fracture of the vertebrae 1 Isn't that
Dep.
a fair statement 1
7 j20j60
A. No, sir.
page 28 ~ Q. That is not? You disagTee with that statement?
A. I disagree with that statement. It depends upon what
area of the spine you are speaking of. If you are speaking of
the lu1ubar vertebrae, that 111ight be true.
But the Thoracic vertebrae can be sufficiently jackknifed to
causeQ. Would you agree with this staten1ent, Doctor: A person
could sustain a jackknife injury sitting, but they would have
to be struck not from the back but from the top? In other
words, a weight or force would have to be exerted down on
the body rather than fron1 the back in order to produce the
jackknifing. Would you agree with that statmnent?
A. No, sir. The body can be thrown-if hit on the back the
body goes, due to inertia, tends to stay back and then it's
thrown forward.
The forward throw of the body jackknifes the body down.
Q. But wouldn't the force have to come from the top to
cause the kind of con1pression fracture that this woman has
or had¥
A. No, sir.
Q. It w·ould not 1
A. Not in my opinion.
Q. And isn't it a fact, Doctor, that if a person is
Dep.
7/20 j60 seated in a car and a car is struck in the back the
page 29 ~ result emanating tl1erefrom is exactly the opposite
of a jackknife type injury?
Q. Two forces come to play when a person is struck from
the rear. The imn1ediate action is an extension which is then
followed by a flexion of tl1e body. And that is what the whiplash situation is: The body goes back and it whips forward.
Q. Yes. But is this consistent with a compression fracture?
Is this the general situation which arises that causes a compression fracture, that type of movement or mechanism¥

1\fr. Scanlon: I object again on the generality of the question.
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Mr. Polito: I press the question.
The Witness: I beg your pardon 1

Q. I press the question.
~fr.

Polito: Do you want to read the question to the Doc-

tor.
(The last question is read by the reporter.)
A. I feel that since it is a very general question it should
be ans,vered by someone who is an expert in the field.
Q. In any event, with respect to the causes of compression
fracture, tbe kind of movement of the body, you
Dep.
would defer to the opinion of a reputable and quali7/20,160 fied orthopedic surgeon, would you not Y
page 30 ~ A. Yes, sir.
Q. Do you know a. Dr. Barbara B. Stimson?
A. No, sir.
Q. Doctor, you cannot state with reasonable medical certainty, can you, that the automobile accident of June 27, 1958,
was the cause of tl1is con1pression fracture as opposed to
the swimming pool accident of July 23, 1958, can you?
A. From the history that the patient has given me and
from the whole picture of the situation as I understand it
it is my opinion that the compression fracture of the vertebra was present prior to the 23rd when she stepped into
the swimming pool.
Q. Doctor, doesn't it n1ake any difference in your opinion
that there was no n1anifestation of the compression fracture
between June 27, 1958, and July 22, 1958?
1\tlr. Scanlon: I object. The doctor bas gone all through
that and given his opinion as to why there was no manifestation.

Q. Doctor, does it n1ake any difference in your opinion the
fact that there was no manifestation of a compression fracture between June 27, 1958, through July 22, 19581
A. I can only say that n1edically I have seen many fractures which 'vere not discovered at the time of
Dep.
the injury which manifested themselves later and
7 j20j60 were discovered at a later date.
page 31 ~ Q. But, Doctor, wouldn't. the patient wl1o sustained a r01npression fracture have certain complaints within a week or so tl1ereafter 1
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A. I can only say this: I have seen patients whom I have
X-rayed or had X-rayed, as an elderly person, and have found
compression of a vertebra indicating an old fracture which
was completely-of which the patient was completely unaware. They never dreamed that they had had a fracture of
the spine.
Q. Doctor, I am not talking about a patient being aware of
the fact that he or she has a fracture of the vertebrae.
I am talking about whether or not the patient has complaints shortly thera.fter.
A. I am simply saying that I have seen patients who have
not had any complaints from a fracture of the spine.
Q. For what period of time, Doctor{?
A. Twenty or thirty years. 'Ve have neYer had it. And the
fact that they had a fracture is discovered co~ncidentally or
accidentally during an x-ray examination for another reason.
Q. And was that a compression fracture, Doctor f
A. Yes, sir.
Q. And would it be a compression fracture of the
Dep.
7j20j60 same nature of the compression fracture sustained
page 32 ~ by the patient here?
A. Yes, sir. I have seen completely asymptomatic
compression fractures of the spine discovered in later years
which the patient wasQ. Completely asymptomatic?
A. Completely asymptomatic, unaware of it having occurred.
Q. Doctor, can you explain medically how or why this
wonuin remained asymptomatic, assuming she sustained this
compression fracture on June 27, 1958, how and why she remained asymptomatic until July 22, 1958?
A. There was no compression or pressure on the nerve
roots, therefore she would have no syJuptoms.
Q. And then apparently the compression or pressu1·e on the
nerve roots started some time thereafter. V\7hat brought that
about f What brought about the pressure on the nerves? What
bring·s that about 1
A. That can be brought about by body 1notions, twisting,
turning, lifting, pushing, pulling. Anything that puts a strain
on a damaged part may bring the damage to light.
l\fuch the san1e as a person who has a tu1nor of the bone
will not know that they have n tun1or which has completely
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destroyed the bone until something very minor
causes a fracture to the tumor site.
Q. Doctor, is it also your opinion that a person
~ can sustain a compression fracture and that there
will be no clinical evidence of a compression fracture for approximately a month thereafter?
A. A clinical evidence would include x-ray examination and
x-ray examination would have shown it probably, if it
existed.
Q. If it existed?
A. Yes.
Q. And isn't it also fact that with a COinpression fracture
and with a careful palpation of the spinous processes there is
definite localized tenderness when there is the compression
fracture?
A. Usually.
Q. Was this patient in this case when you examined this
woman?
A. I don't remember whether or not I did or did not carefully palpate each vertebrae i·n her case.
Q. Doctor, I believe you stated earlier that your examination was a complete and thorough examination, did von uotY
A. Yes, sir.
·
Q. And are you stating now that you do not remember
whether you carefully palpated the spinous processes or are
you stating that you do not remember whether you did at all
palpate the spinous processes?
Dep.
A. I do not remember whether or not I palpated
7;20;60 all of the spinous processes or not.
page 34 ~ Q. Doctor, if your examination was a complete
and thorough examination in all probabilitv would
you have palpated all of the spinous processes?
·
A. Yes, sir.
Q. And assuming then that your examination was a complete and thorough examination when you exan1ined this
woman on the numerous occasions prior to August 2, 1958, you
apparently did not notice any tenderness in the area where
the fracture occurred. Is that correct!
A. That's correct.
Q. And if that be so doesn't it follow that in all probabilitv
she did not have the fracture at that time~
~
A. It's a very hypothetieal question.
Dep.
7/20/60
page 33

a
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Q. I'm assun1ing, Doctor, that you carefully examined the
'voman and that you palpated the spinous processes, all of the
spinous processes which you say you would have done if you
carefully and completely examined the woman, on that assuinption.
A. You can make a shnilar assumption and tell n1e now and
,surprise me with the fact that this lady also had a fracture
in thelium or that this lady had a fracture of the pubic rami
or this lady had a fracture of the terminal phalanx in her
middle finger. I feel that I can do a complete examination,
and unless there is a symptom referable to a speDep.
cific part that I could miss finding, the pinpoint ten7j20j60 derness that would be present over a thoracic verpage 35 ~ tebra which was fractured, unless one's attention
is specifically directed to something as minute as
that in an exmnination it could very easily be not elicited.
Q. Doctor, we are here dealing· with two injuries. One is a
whiplash injury where there is a backward and forward movenlent of the body, and then there is an injury 1vhere the person jun1ped into shallow water of a. swimming pool and landed
on her feet and immediately experienced the pain.
Now, isn't it a fact, Doctor, that the latter type of accident,
the jumping into a shallow pool of water and landing on one's
feet and experiencing instantaneous pain, isn't that more consistent with a con1pression fracture?
A. Well, sir, there are two thingsl\:Ir. Scanlon: I object on the grounds that the question
has been asked several times and answered several times.
A. (Continuing.) The first thing is that you are telling me
as a fact that this lady jumped into a pool, and I am testifying
only fron1 the facts as I know them which are that the lady
stepped into a pool.
Q. Let me stop you right there. I want you to work on the
assumption that this woman jumped into a pool
Dep.
and landed on her feet and experienced pain.
A. You said we were dealing with two accidents.
7j20j60
page 36 ~ Now, do you want to rephrase your question and
say an accident versus an asswnption?
Q. No, Doctor. I want you to assume both accidents. You
don't know whether the first accident happened. That's an
assumption, isn't it~
A. That's correct. Except I saw visible evidence of that
accident.
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Q. Correct. And there are other doctors who saw visible
evidence of the second accident V
A. That's correct.
Q. So I want you to work on both assumptions. I have asked
you to assume how the second accident occurred: Jumping
into-strike that.
Doctor, this is the history the patient gave in the New York
Hospital. The patient states that shortly before admission to
the hospital she jumped into the shallow end of the swimming
pool in about three feet of water landing heavily on her feet,
getting an immediate pain in her back. She was taken to
Northern Duchess Health Center where x-rays 'vere taken
and she was hospitalized.
I want you to assume that to be true, Doctor.
Now, assuming that to be true, is it not a fact that that kind
of injury, that kind of accident, is more consistent
Dep.
with a compression fracture than the previous
7/20 j60 accident?
page 37 ~ A. I don't know. There is no jackknifing there.
Q. You don't know, is that your answer?
A. Tha.t 's correct.
Q. And since you don't know, Doctor, you are therefore not
in a position to state whether or not the second type of accident, the swimming pool accident, as opposed to the autoIuobile accident was the competent producing cause of the
fracture, the compression fracture Y
:M~r. Scanlon: I object to that question on the grounds that
the Doctor has expressed an opinion as to the automobile
accident.
Mr. Polito: I press the question.

A.

'yould you read it to me.

(The last question was read by the reporter.)
A. No, sir, I do not know.
Q. You do not know f
A. I do not kno'''" for a fact whether the accident that I
knew about and tlie accident which you give to me to assume
is the most probable c.ause for the compression fracture.
Q. All right then. As I understand your testimony now,
Doctor, taking both accidents, the automobile accident a.s de-
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scribed to you by the patient, Mrs. Firth, and the
swimming pool accident as described by me to you,
which occurred approximately one month after the
~ automobile accident, taking those two accidents as
presented to you, you are not in a position to say
that either one or the other was the competent producing
cause. Isn't that a fact Y
A. I feel that that opinion should be given by an expert.
Q. All right. As a matter of fact, Doctor, your statement,
your last statement, is borne out, is it not, by your report
dated August 4, 1958, to Mr. Thomas H. Wilson in which you
state in the fifth paragraph thereof:

Dep.
7 j20j60
page 38

"Exanlination of the films from New York revealed a
narrowing of the body of the D-6 or 7 consistent with a compression fracture. In addition, she has marked scoliosis in the
thoracic area. I was unable to ascertain 'vhether or not .this
represented an old or recent injury.''
Is that correctY
A. Yes, sir.
Q. So that statement which I have just read to you bears
out your previous statement that you were really not in a
position to state at this time that the automobile accident as
opposed to the swimming pool accident was the competent producing cause ?
·
A. I can only have an opinion, sir. I can't state
Dep.
as a fact.
Q. Doctor, on August 4, 1958, when you sub7 j20,160
page 39 ~ n1itted this report to ~fr. Thomas H. Wilson, you
state, "I was unable to ascertain whether or not
this represented-"
A. I am speaking there, sir, of from examination of the
x-rays I was unable to tell whether it was an old fracture which
w·as a month old or whether it is a fracture which was a few
days old. I could not distinguish on the x-ray examination
between a fracture that was three weeks old or a fracture that
'vas one week old.
Q. And isn't it a fact, Doctor, that on August 4, 1958, that
when you submitted this report to Mr. Thoma.S H. Wilson you
did not know that the patient jumped into the shallow end of a
swimming pool in about three feet of water landing heavily on
her feet and experiencing an immediate pain in her back?
You didn't know that then Y
A. I didn't know that then and I still don't know that.
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Q. I want you to assume that. And if you had known tha.t
at that time you would have been able to state definitely in
your report of August 4, 1958A. No, sir.
Q. You wouldn't have ·y
A. No, sir, because that was an opinion based on the appearance of the x-rays only.
Q. Doctor, assuming that the swimming pool acDep.
7j20j60 cident occurred as I have related it to you, and
page 40 ~ assume, if you will, that this pain that she experienced between her shoulder blades she did not
experience that pain between her shoulder blades on July 22,
1958, but that it occurred or she experienced it on July 23.
1958, at the time or shortly after she jumped into the swimIning pool, would that result in your changing your opinion
with respect to causal relationship 1
. l\.. I think you are assun1ing too much. I don't believe that
I can answer that question.
Q. Doctor, I an1 asking you to assume it. Assuming, as I
have stated, that the swimming pool accident occurred as I
have related it to ~rou, and assutning further that this pain
that she experienced between her shoulder blades, she actually
experienced that pain on July 23, 1958, a.t the time she jumped
into the swimming pool or shortly thereafter, assume those
facts, Doctor, would your opinion be different with respect to
causal relationship~ .A.nd I must add that at this point, Doctor, that )7ou must assume those facts for the purposes of this
deposition.
"i\fr. Scanlon: I olJject. I think tl1e question should body
more facts; not only assume those facts, but to consider also
the happenings of the accident on June 27, 1958.
Dep.
Q. Doctor, you can include the automobile acci7;20/60 dent of ,July 27, 1958, as- the patient related it to
page 41 ~ you. Assuming those facts 'vould your opinion be
different with respect to ca.nsal relationship?
A. \Veil, I think that I would have to make· 1ny statement
again, not that of au expert, but simply as an opinion that
I have. To me it is n1ore probable that an a.ccident occurring
in an automobile, 'vhen you are struck from the rear, where
there was the injuries that I found when I saw -this lady, I
just get the impression and the feeling· that tha"t was of more
consequence than jnmping into a poo] of water three feet deep,
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which I have done, and landed on 1ny feet n1any times, without
fracturing my spine.
I have to assun1e that it is my feeling and my opinion that
it is more probable that such a fracture would be due to an
automobile accident.
Q. Doctor, this won1an was hospitalized after the accident.
A. She w·as taken to the hospital after the first one.
Q. But, isn't it a fact, Doctor, that she 'vas in the hospital
longer the second time?
~fr.

Scanlon: I object to that.

Q. Doctor, are you at all fan1iliar with this woman's hospitalization as a result of the second accident 1
A. No, sir.
Q. You do not know what was done for her at the
Dep.
7;20/60 hospital in New York following the swimming pool
page 42 ~ accident, do you~
A. No, sir.
Q. Therefore, you are not in a position to state whether or
not the consequence following fr01n the second accident 'vere
more severe in terms of treatment as opposed to the first accident since you are not fa1niliar with what occurred following
the second accident?
A. That's correct.
Q. Doctor, isn't it a fact that following the second accident
for the first time this woman demonstrates pain in her
abdon1en 1
A. The history states that she had pain in her abdomen
that's correct, for the first time.
Q. Doctor, the x-rays which you examined also disclose that
this woman was suffering frOin scoliosis. Isn't that a fact?
A. Yes, sir.
Q. And what is a scoliosis Y
A. A scoliosis is a lateral curvature of the spine.
Q. And, Doctor, that wasn't a result of the accident, the
automobile accident, was it f
A. No, sir, it was not.
Q. And this scoliosis which was revealed by x-rays, did
that explain the curvature of the spine which you observed
during your examinations of this woman in June
Dep.
and the early part of July of 1958?
7/20/60
A. No, sir. I think that was a coincidental findpage 43 ~ ing.
Q. Doctor, does it make any difference to you
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that 'vhen she was taken to the hospital in New York following the swimming pool accident and after x-rays and examination she "ras told that she had a fresh fracture of the
thoracic spine?
...1\.. I 'vould have to have the definition of the tenn "fresh."
Q. You used the term, Doctor, in your report.
A. Yes.
Q. What did you mean by ''fresh'' fracture?
A~ That was the statement given to me by the patient, that
she was told tha.t she had a fresh fracture. Is a fresh fracture
one that is a month old, a year old, or day old 1
Q. Doctor, on August 2, 1958, when you examined 1\tirs.
Firth, she had no complaints referable to her neck or head.
Isn't that correct¥
A. That's correct.
Q. And her complaints were prin1arily referable to her back
in tile thoracic area and in the stomach?
A. That's correct.
Q. So that, Doctor, on August 2, 1958, the patient presented to you no symptomology of the cervical spine injury.
Isn't that correct~ It was primarily the compression fracture symptomology that she demonstrated on August 2, 1958 f
Dep.
7/20;60
A. That's correct.
page 44 ~
Q. So, therefore, Doctor, is it a fair statement
to state that on August 2, 1958, the cervical spine
injury had cleared up?
A. That's not necessarily so. Because she didn't complain
to me about it because she was concerned about a fracture of
the spine doesn't mean that the other completely cleared. If
all tl1ings were relative it might.
Q. You exan1ined this woman on August 2, 1958, did you
not!
A. I exan1ined the X-rays and I ex.atnined her. She was in
n hrace and I did not do a complete examination at that time,
but referred her instead to an orthopedic specialist.
Q. In any event, the examination that you did conduct
from that exan1ination you found no clinical evidence of any
residuals of the cervical injury, did you?
A. The symptomology of any residuals from the cervical
injury or the neck injury would be subjective and not objective.
Q. Doctor, on August 2, 1958, there 'vere no subjective complnints referable to the cervical spine injury-A. Apart from what she gave me.
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Q. That's correct, isn't itt
A. Yes, sir.
Q. And at that time she was complaining of her
Dep.
back injury?
7 j20,160
A. That's correct.
pag·e 45 ~ Q. By back I'm talking about the symptomology
consistent with a compression fracture.
A. That's correct.
Q. Doctor, when you exan1ined this woman on June 30,
1958, and again on July 2, 1958, and again on July 7, 1958,
and again on July 15, 1958, and again on July 17, 1958 there
was no clinical evidence of a compression fracture. Is that
a fair statementY
.A.• Yes.
Q. And during those periods of thne there were no complaints by her consistent with a compression fracture?
.A. That's correct.
Q. So, therefore, in June and July, on the occasions when
you saw this patient, she did not present a picture of a cOinpression fracture?
A. That's correct.
Q. How often 'vas the patient taking these analgesics?
.A. I don't know, sir.
Q. And in your report dated August 4, 1958, you state that
a mild analgesic was g·iven. Is that correct?
A. That's correct.
Q. 'Vas she also taking these at bon1e or did sheA. Yes, sir, that's where she was taking the1n.
Q. Doctor, isn't it a fair staten1ent to say that
Dep.
7/20/60 for a person to sustain a compression fracture by
page 46 ~ sitting· in an automobile, which automobile was
struck in the rear, there would have to be a very
foreeful forward movement and bending, jackknifing of the
hocly f 'Vouldn 't you agree with that f
A. I believe so.
Q. And when you examined this woman on the occasions
prior to August 2, 1958, there were no complaints in tl1e
al)don1en or that area of the body, were there?
A. No, sir.
Q. Doctor, with respect to the con1pression fracture, would
you agree with this definition of a con1pression fracture:
''The body of the vertebra is squeezed. There are various
parts to a vertebra. The· large cyli~drical portion that one
sees by X-ray in the anterior or front of the vertebra can
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be compressed in various shapes. It is caused very frequently
by a. blow on the shoulders or head or fall on the feet or
buttocks where the vertebrae are jackknifed and the bodies
are pushed together and one of them may be broken and
forced into a wedge shape.''
'Vould you agree with that statement?
A. Yes, sir.
Q. And isn't it also a fact that the usual out~ ward effects of a con1pression fracture is pain?
The usual ou hvard effects.
A. Yes, sir.
Q. And isn't it also a fact that the pain is usually In1mediate1
A. Yes, sir.
Q. Doctor, based upon your examination of this wo1nan
and your findings and the history which you obtained from
this won1an and the circumstances surrounding the swimming
pool accident as I have related it to you, could you positively
exc.Iude any causal connection between the compression fracture and the swimming pool accident 1
...4.. No, sir.

Dep.
7 j20j60
page 47

•

•

•

•

•

•

•

•

•

•

page 18}

NINA 'VILLIS FIRTH,
called as a witness in her own behalf, being duly sworn,
testified as follows:
DIRECT EXAl\IINATION.
By l\Ir. T. H. 'Vilson:

page

•

•

•

•

•

•

•

•

~3}

.A. Yes, I was sent to the Riverside Hospital in an ambulance and I was sent to the emergency room and they put me
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on a table and left n1e and came back a few minutes later and
patted me on the soulder and said, ''I think you're all right.
You can go home'' and I asked the doctor to put merthiolate
on my leg to keep it from bleeding.
Q. vV11ich leg was bleeding f
A. 1\{y left leg.
Q. What other .injuries did you have that you knew about
yourself~

page 24

~

A. I had a terrific bruise on n1y upper leg above
my knee and 1ny whole spine was scraped and my
ankle was badly scraped.

•

•

•

Q. How long would you say you were at the Riverside Hospital at that time?
A. In the emergency room, I was in there about 30 n1inutes
but I wasn't being attended to at that time.
Q. Did you-were you admitted to the hospital that night?
A. No, I was released and I went ho1ne.
Q. All right. Now this was ou-the 27th. What night in the
day in the week, do you recall~
A. Friday.
Q. That was on a Friday!
A. Yes.
Q. What happened after you went home, as far as your
injury, if a.ny, was conce1·necl?
A. vVell, I began to get stiff and my leg began to swell and
of course I felt badly all over that night but not near as bad as
I had expected from such a lick, I will admit.
page 25 ~ Q. Ho'v about the following· day?
A. The following day I got stiffer and I felt sore
all over.
Q. Did you call or see a. doctor?
A. No, I felt that it was just fron1 being shook up and I
would be all right in a day or so.
Q. Did you at any time have to see a doctor?
A. Yes, Sunday night I began hurting awfully bad and
bufferin didn't seem to ease the pain I had in my neck. I slept
very little on Sunday night and as soon as the doctor's office
opened on Monday morning, I went to hin1.
Q. And who was that that you went to see?
A. I went to see-I 'vent to Doctor Thompson and Nesbitt
and Hughes. I usually see Doctor Nesbitt but at the time I
was in great deal of pain. They told me I would have to wait
for Nesbitt for quite some time and Doctor Hughes was free
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to take me so I went to Hughes which he examined me at the
time and X-rayed my neck and told me that I had a whiplash
neck which he treated 1ne for.
Q. Now this was on ~Ionday following the accident on the
Friday night before~
A. Yes.
Q. Is that correct~
A. Yes.
Q. Now where were your-what were your compage 26 ~ plaints at that thne f 'Vherc was this pain that you
say had become so severe 1
A. ~iy neck had become extremely stiff and it was in-well,
the worst pain I have ever had and believe me, I have had
some pain, but that was the worst pain I have ever had and
I-well, nothing tl1at I took at home relieved the pain at all.
Q. This was in your neck 1
A. In n1y neck at the tin1e.
Q. About wheref Could you show the jury?
A. Right along there (indicating) and it was stiff. I could
not move it without paining me even n1ore severely.
Q. "\Vhat treatments were prescribed by Doctor Hug·hes?
A. He gave n1e messages with an electric machine that
would massage the muscles as well as gave you heat I
believe.
Q. Did you take that treatment at his office¥
A. Yes, every day I think for the first three or four days.
It was not necessary for me to see hhn every day. I think I
saw him every other day for the first week but I did get the
treatments I think every day for the first three or four days
Q. Did you take any other treatment at home or
page 27 ~ -in addition to this 1
A. Not at this time I hadn't. I took codeine for
pain or compact.

•

•

•

•

•

By :Nir. T. H. '\7 ilson:
Q. Yon said you were taking codeine 1
A. Codeine, compress or compact, whatever it is called. It
wasn't pure codeine, no. It was-a con1press I guess you
call it.
Q. 'Vas that-do you 1nean a pill that you took?
A. Yes, a pill.
Q. 'Vas there any other therapy that you or anythingother treatment that you gave yourself or that you did under
his direction?
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A. Other than rest and a heating pad.
Q. How long did this continue?
A. Well, for the first week as was stated, I didn't g'Q to
work. I didn't go back to work until the following week which
I "rorked two and three hours a dav and of course w·here I
was working they had air condition which didn't
page 28 ~ help the matter any but I did struggle with my
work to keep it going because I needed the job.
Q. Where wer~ you employed at the time 1
A. At the Peninsula Co-op.
Q. In what capacity1
A. I was a-a membership clerk there. I took care of the
shares and the stocks that were sold for the store.
Q. Where was your place of business~
A. In the office at Southampton, upstairs.
Q. At the Southampton store 1
A. Yes, sir.
Q. And how long had you been working with them at the
time of the accident f
A. Three years.
Q. What was yourA. Two years.
Q. What was your salary at the thne of the accident¥
A. $60.00 a week
Q. How much tin1e did you miss from 'vork?
A. Well, I-I lost, well, I have put in about two or three
hours a day for the first week I worked part-time. Then the
next week I worked all but two days all day because those two
days I went to the doctor and I only could work
page 29 ~ two hours a day. And then I went on this trip to
New York.
Q. Now when did you go on this trip to New York?
A. I left the 19th of July.
Q. And what type of trip was itT 'Vhat was the purpose of
it?
A. vVell, it was a trip-it was a conference like to refreshen the employes for what the Co-op stood for and the
purpose of Co-op.
Q. Then it was a businessA. Definitely.
Q. Meeting. How long was this convention or meeting to
last?
A. It was from the-the 20th to the 27th. It was a week.
Q. Who was going to pay for this conference Y
A. The Peninsula Co-op paid for my entire trip.
Q. Did anyone accompany you to Ne'v York?
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A. Yes, I had two girls that went-was also chosen from
tl1e store in which I was employed to go on the satne trip
w·hich we three drove together up there.
Q....;\nd what were the nan1es of these two?
A. Ruby Garrity and Amelia ~{c~Iillan.
Q. Amelia ~IclVIillan 1
page 30 ~ A. Yes.
Q. Before going to X ew York, had you told
Doctor Hughes of your intention to go to New York?
A. I asked Doctor Hughes before I went would it be all
right if I went because I-I felt that with the pain I had had,
anything· might happen so I asked hiin if I could go and he
said, 'Indeed you may.'' So he gave me a prescription of
codeine or the cotnpact which he gave tne and told me to use
tuy heating pad on my trip.
Q. \Yere you still taking any treabuents from Doctor
1-I ughes at the tin1e you left to go on your trip'
A. I took a treatment the 17th before I left the 19th and
that's when I got the prescription for the sedative in case I
needed it on the trip.
Q. How did you go to New York?
A. One of the girls which went up with us drove her car.
They had planned at one time to make the trip in one day
but since I had been in this automobile accident they said we'd
leaYe at noon one day and spend the night over and drive the
rest of the way the next day.
Q. Is that what you did"?
A. That's what we did.
Q. "\Vhen did you arrive in New York t
A. vYe arrived about three thirty the next afternoon at
Bard College.
page 31 ~ Q. \Vould that be on the 20th 1
A. On Sunday. Yes, the 20th.
Q. Was this at Bard College, New York~?
A. Yes, sir.
Q. That has been mentioned f
A. Yes.
Q. \Vhere is that?
A. \V ell, it's not too far from Poughkeepsie.
Q. Have you been there before?
A. No, I had never been there before.
Q. How were you feeling from the 20th when you arrived
untilA. \¥ell, I-I felt about the same I had when I was at home.
In the evenings when I got tired, my neck would bother me
very much and I was still using n1y heating pad and if I was
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-which in one case ~Ionday I felt fairly good but tired I
think frmn the trip and then Tuesday I got up and I didn't
feel 'veil at all so I went to class and during the class I got
to feeling worse and as soon as class was over, and I had
lunch, I went to my roon1 and took the medicine which I had
and laid on 1ny heating pad. At this time I was hurting in my
~eck and a nagging· pain between n1y shoulder blades. I stayed
111 bed all afternoon.
Q. Had you had any pain between your shoulder blades
before?
page 32 ~ A. If I had, I had a reasonable an1ount of soreness there but I was hurt in my neck so bad that I
didn't feel that it was something to worry about or I didu 't
let it worry me.
Q. \Vell, was it any different this-this Tuesday that you
speak of? vVhat date would that be1
A. That was the 22nd.
Q. The 22nd of July?
A. Yes.
Q. \Vas your-were you feeling any differently then than
you had prior to that time?
A. Yes, my back was bothering· n1e much more than it had
prior to that.
Q. "\\Then you say your back, what part do you refer to~
A. I mean between my shoulder blades.
Q. \\T as your neck hurting you at that time?
A. Yes.
Q. And what-how long did you stay in your romn on
this Tuesday, the 22nd?
A. All afternoon.
Q. V\TI1at happened on the next day, :Nirs. Firth 1
A. I got up the next morning feeling very 'vell. I felt a
lot better than I bad the day before so I went to class and
when class was over, we had lunch. The "rhole
page 33 ~ crowd of then1 decided they would go to the swhnming pool and I had been down to the pool on
~Ionday before and seen what a lovely place it was and I was
very active in water. I like it very much so I decided I would
take a swim so I went down with the crowd to the pool and had
been standing on the side of the pool; just didn't know
whether to go in or not because smneone had said the water
'vas awfully cold so ·I was debating whether to go in or not
and was speaking to I believe a ~Irs. Nash from "\Vashington
and was telling her my condition and she said, ''\Veil step
in the pool and get used to the water first and then try playing
around in the deeper water" and because normally I would
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have dived in the water and wouldn't have thought anything
of it. So that's what I did. I walked over to the pool and
stepped in the pool.
Q. Now describe the pool at the point that you stepped in?
'Vhat end {)f the pool was it 1
A. It was the shallow end. I think it was anywhere from
two to three feet, I do not remember that, of water.
Q. Ii:ow far is the water fron1 the level say of the edge of
the pool?
A. Oh, I should think about twelve, fourteen inches.
Q. And is there a \vay to get into the pool¥
A. Yes, there was steps.
page 34 ~ Q. ,~Vhat type of steps¥ Like the normal steps~
A. It was a ladder.
Q. Or was it a ladder type¥
A. It was a ladder type of step.
Q. How did you get into the pool?
A. I went down the steps and stepped into the pool just like
I would go down the steps.
Q. Did you fall at any time?
A. No, I did not fall. I collapsed when the pain hit me so
severe and started screaming for help.
Q. " 7here were you when the severe pain struck you 1
A. I was-at the edge of the pool. I should say a step from
the steps possibly and the pain caug·ht n1e in my stomach and
went straig·ht through to n1y hack which at that time is when
I called for help.
Q. Did you-had you jumped into the pool at any time?
A. No, I did not jump in the pool. I was very cautious at
that time at that point of even running or jumping anywhere
not only jumping in the pool.
Q. Had you landed heavily on your feet when you stepped
into the pool?
A. Not any heavier than I w·ould have if I had been going
down the steps.
pag·e 35 ~ Q. Did you slip 1
A. No, I did not slip.
Q. Now from this severe pain that you g·ot, what happened
from that point¥
A. Some gentleman, I believe I found out later he was from
vVashington, jumped overboard and pulled me in and they put
me on my back at first on the side of the pool. I had such
severe pain, I could not stand it so they turned me over and
stacked towels under me under my stomach so my back would
be in some position 'vbich it didn't hurt as bad and they
immediately called an ambulance but-in order to get the
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stretcher clown to the pool, they had to con1e by foot because
it was down a deep hill on a. half side of a mountain. I
wouldn't say a mountain. It ·was a steep hill and they put n1e
on the stretcher and they took 1ne up and put n1e in the
ambulance.
Q. 'Vhere did you go'?
A. I went toQ. Then where did you go?
A. I went to the Northern Dutchess Hospital.
Q. This was on the 23rd of Julyf
A. Yes.
Q. Approximately what tin1e of day wa.s it, if you recall?
A. Oh, I imagine about three, four; I Yaguely ren1ember.
It's been so long, but it was in that area.
page 36 ~ Q. In the afternoon~
A. Yes.
Q. And who treated vou there'? 'Vhat doctor~
A. Doctor Zipser. ·
Q. Doctor Zipserf
A. Zipser.
Q. How long were you at the hospital in Xew York?
A. About eight days.
Q. And did you see any other doctor while there f
A. I did not see any other doctor. I heard that I had had
a specialist from out of town to cmne.
·Q. Do you know or did you see a Doctor Stimson, to your
knowledge while you were there?
A. To my knowledge I did not.
Q. Did you have any conversation, to your knowledge with
Mr. Stimson or Doctor Stimson. It is Doctor Barbara Stimson,
a woman doctor'
A. To my knowledge, I did not.
Q. What was your condition in the hospital there in New
Yorl{t
A. I was drugged evidently quite a bit because I remen1ber
nothing except nurses trying to feed me at different intervals
between Wednesday, the 23rd and Saturday was the 26th I
believe. I vaguely remember talking to my husband
page 37 ~ on the phone on Saturday and then on-I don~t
remember what day it was then and on Sunday is
when I came out enough to kno'v that someone had told me
that shall-all of my friends had gone back home and I
realized I was in New York alone.
Q. What treatment did you have at the hospital in New
York?
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A. They had boards on my bed which I have at home and
was giving me sedatives I think and rest.
Q. Did you have any sort of-was any sort of back brace
prescribed for your wearing, to wear?
A. Yes, before I could come home they told me I would
have to have a back brace or a cast and so they had this back
brace fitted which I was able to come home in.
Q. Nowwho-,vho was this? 'Vas this Doctor Zipser?
A. Yes.
Q. Did you have X- rays taken there and were yon told what
they revealed Y
A. Yes, I wasQ. What?
A. That I had well, a crushed vertebra or smashed vertebra.
I think it was the sixth.
Q. Which would be about what position in your body?
A. It would be about the iniddle part of my back
page 38 ~ (indicating) .
Q. How did you get from New York here?
A. Well, I was very grateful. I thought I was going to have
an ambulance but I had a car to come up-a station wagon
to come up with a bed in it and was brought home here.
Q. When you returned home, did you see a doctor f
A. Yes.
Q. When you returned?
A. My doctor in New York told me as soon as I got home,
to contact my family phsician so I did so and he sent me toQ. This family physicianA. Is Doctor Hughes.
Q. You returned to Doctor Hughes?
A. Because I had seen him prior to going to New York so
he examined me and examined my X-rays which I brought
back from New York and sent me to Doctor Carmines the
next day.
Q. Doctor Carmines, the orthopedic specialist in Newport
NewsY
A. Yes.
Q. Did you see Doctot Carmines?
A. Yes, I did. After waiting several hours in his
page 39 ~ office, J finally got to see him.
Q. And bow_ many times did you see Doctor
Carmines?
A. I-two or three times. I don't remember real clear.
Q. Were you spill wea~ing the support from New York at
this time or notY .·
.· ·
~ ~
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.l\.. Yes, I 'vas. I -the doctor up there told me not to gostand on my feet at this time without the brace and in fact it
was-I was so weak at this point, I couldn't hardly stand up
'vith the brace instead of without it.
Q. How many times did you see Doctor Hughes after you
returned¥
A. One time.
Q. Is that allY
A. That's all.
Q. Then you went to Doctor Carmines?
A. Yes.
Q. Now what was his treatn1ent? "\Vhat did he prescribe
for you?
A. Doctor Carmines X-rayed me and as far as prescribing
anything for me, he did not, absolutely nothing. He just Xrayed me and told me to-the first time to go ahead and wear
the brace and come back the following Wednesday
page 40 ~ I believe so I did so and to my knowledg·e I think
he talked with me and I had to pull my brace off
and he looked at my back and I think I saw him one other time
after that and he told me to go back to work; that I could
take the brace off and he thought that I was ready to go back
to work. At this time I was still in a great deal of pain. My
legs were even bothering me at this point. From what, I really
don't realize. I'm not that good on medical terms and I was
very disturbed and mentally upset at that point, thinking
maybe I \vas-something wrong with my head so I was speaking to a friend and so I decided at that point to go to Doctor
"\Vheeldon.
Q. Doctor Thomas "\Vheeldon?
A. Yes.
Q. Did you go to Doctor "\Vheeldon 1
A. Yes, just as soon as I could get an appointment with
him which I think was the :first of September.
Q. Did you convey to Doctor .Carmines that you 'vere going
to see another physician¥
A. Not-I don't know whether I did at that time because at
that time when I left his office I was pretty upset. I don't believe I did.
Q. 'Did you at a later time Y
A. I did at a later time. I went in and I did not get to see
Doctor Carmines though. I saw his-Doctor-!
page 41 ~ forgot his name.
Q. Is it Doctor Stanton Y
A. Yes, that's with Doctor Carmines and Doctor Stanton
said that maybe I had jumped to a quick decision by going to
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another doctor; that he felt that I hadn't given Doctor Carmines a chance; that I hadn't been to him enough and that I
really should-hadn't given him a fair chance.
Q. This was the early part of September you stated?
A. Yes.
Q. And you went to see Doctor \Vheeldon Y
A. Yes.
Q. And where is his office here in Hampton?
A. It's on Wine Street.
Q. And how many times does he come down to this office?
A. He comes down once a week on \Vednesday.
Q. vVhere is his main office?
A. It's in Richmond ; on Grace Street.
Q. When you saw-where did you first see Doctor Wheeldon?
A. I saw Doctor \Vheeldon in Hampton the first time.
Q. And what-what did he do at that timet
A. He had me go to Richmond and I was Xpage 42 ~ rayed again.
Q. Ho'v long after his visit, your visit, first visit
to him?
A. The next day.
Q. And while in Richmond then, what happened f Did he
prescribe anything else for you at that time?
A. He prescribed at that time a brace for my back that
I fit over my hips and around my shoulders.
Q. Was this back brace different than the one that you
had been wearing from New York?
A. Indeed it was.
Q. Had you n-oticed any improvement f
A. I did, very much.
Q. How often did you see Doctor Wheeldon?
A. For some time I saw him every week on ednesday.
Q. For some time?
A. Yes.
Q. Do you recall approximately how long that was?
A. I guess it was through oh, February.
Q. And this back brace he prescr.ibed, when did you wear
that?
A. I w·ore it all the time. All the time I was on my
feet.
page 43 ~ Q. All the time that you were on your feet?
A. Yes.
Q. And how long did you wear that brace? I n1eau for what
period of timeT

'T
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A. I 'vore it until last ?\fay or the beginning of June all the
time.
Q. That would M~ay and June of '59?
A. Yes. Then I-at that time I had quit work so I was at
work where, when I got tired or felt bad I could lay down on
my bed which I have boards underneath of H which was
recommended and therefore I didn't need the brace all the
time. I just went to it when I had to stay on my feet and I
was too tired or could not find the time to lay down.
Q. Do you-did you wear it on occasions after May or June
of'597
A. Yes, I did.
Q. Do you wear it at all now?
A. No, I do not, thank goodness.
Q. When is the last time you have worn it?
A. 'Veil, it 'vas some time in Aug·ust or September of last
year.
Q. Have you seen Doctor Wheeldon since your weekly visits
'vere not necessary?
A. Yes, I have seen him once a montl1. Somepage 44 ~ times more, depending on how he-I felt.
Q. And is that up to the present time?
A. Yes.
Q. Mrs. Firth, your automobile that you were traveling in
on the night of the collision, what type of automobile was it!
A. It was a '56 Chevrolet, two-door.
Q. I hand you these pictures and ask you if you can identify
that photograph?
A. Yes.
Q. What is that of?
A. It's my car.
Q. Can you identify this (indicating) f
A. That is also my car.
Q. And that picture (indicating)?
A. That is also my car.
Q. And what was the damage to your automobile¥
A. It was a total loss.
Mr. T. H. Wilson: If your Honor please, I wish to introduce these into evidence.
Court: Do you have any objection?
Mr. Wilkinson: No, sir.
Oourt: All right, admit them as Exhibits one, two, and
three for the Plaintiff.
(The photographs were received and marked
page 45 ~
Plaintiff's Exhibit Number One, Two and Three
respectively).
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1\'Ir. T. H. Wilson: I \Vould like to show these to the jury.
(At this time the photographs were handed to the jury for
their perusal).
By :Mr. T. H. Wilson:
Q. 1\{rs. Firth, .on the brace that you first received in Ne'v
York, how was that-what was that constructed of?
A. It was all cloth except for three metal staves straight
down the back that came from my neck-neck to the end of
my spine 'vhich was fitted to my back.
Q. It was all cloth except the staves!
A. Yes sir, metal staves. They were about au inch and a
half-oh, I'd say an inch wide each one of them.
Q. \Vas this a comfortable apparatus to wear 7
A. No indeed, it was not comfortable.
Q. How long did you wear that 7
A. I wore this from the time I left the hospital up there
which was the 28th if I am not mistaken until September the
about the lOth or 12th.
page 46 ~ Q. Frotu the time you left up there it was still
September the lOth or 12th!
A. Yes, in that area.
Q. \Vhen did you receive the different back brace that
Doctor "\Vheeldon prescribed?
A. About the 12th or 15th. \Vhen I took that one off, I put
the one Doctor 'Yheeldon prescribed on.
Q. How was that constructed Y \Vhat was that like?
A. \Vell, that has two metal staves, iron bars it looks like
down the bar with tnetal all the way around my hips and
leather straps which fit around my arms under this way (indicating) and fit on the brace l1ere and straps that came across
my stomach (indicating-) which the hips fitted close enough
that 'vould keep my hips in line with n1y shoulders.
Q. Do you have any idea what that one weighed 7
A. Three pounds.
Q. And you wore that off and on for approximately how
long?
A. Ayear.
Q. And until l\Iay, from September until May you said
you had it on every time that you w·ere standing up 7
A. Yes.
Q. Talking about the pool incident just a roopage 47 ~ ment, was the pool marked¥
A. Yes.
Q. For depth and which end was which 7
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A. As far as I can ren1ember, it was.
Q. Is there any question in your mind as to which end of
the pool you went in Y
A. No, no doubt in my mind.
Q. Is there any question in your n1ind as to how you
entered this pool Y
A. No.

1\{r. Wilkinson: I don't think that's a proper forn1 of the
question. I object t~o the question as to fol'ln.
l\1:r. T. H. "\Vilson: 'Vithdraw the question.
By Mr. T. H. "\Vilson:
Q. Mrs. Firth, had you had any difficulty with your neck or
back or health prior to the automobile accident of June the
27th?
A. No, other than colds.
1vir. T. H. vVilson: "\Vitness with you.
CROSS EXAl\iiNATION.

By 1\fr. Wilkinson:
Q. 1\{rs. Firth, you said you had no difficulty with your
health, back or neck prior to June the 27th, 1958?
page 48 ~ A. Not other than colds, pregnancies and so
forth.
Q. You have had several miscarriages, haven't you f
A. Yes.
Q. You wet·e treated by Doctors Thompson and Nesbitt?
A. Yes.
Q. \\Touldn 't you call that difficulty with your health?
A. "\Yell, I didn't classify that as anything- with my health.
Q. vVhen you went to see Doctor Hughes on June 30, you
did not complain to him about any pain in your back did you?
A. No, I did not.
Q. And he made a full and complete examination of you at
the time you first went to see hin1, didn't he f
A. Yes, he did.
Q. And the only complaint you bad was pain in your neck?
A. That's exactly right.
Q. And everytime you went back to hin1 you were complaining of pain in your neck and he was treating you for your
neck pain?
page 49 ~ A. Right.
Q. You never bad any con1plaiut about your back
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until after you had con1e back frotn New York as far as Doctor Hughes is concerned, had you 1
A. Right.
Q. And after Doctor Hughes had seen you on several occasions and I an1 not n1inimizing that, I think you did go to
his office every day or every other day· for the first w·eek or
so, clidn 't you?
A. Yes, I did.
Q. You were then able to return to your work out at Peninsula Co-op~
.A.. Yes.
Q. And he so advised you to return to your work?
A. Yes.
Q. And you did return on July 15?
A. Yes.
Q. And you 'vere sufficiently recovered then so you-that
you could n1ake this automobile trip to New York on the 19th f
A. I was still under sedatives at this thne.
Q. You were able to n1ake the auton1obile trip to Poug·hkeepsie, ""eren 't you·?
A. Yes, I thought so.
page 50 ~
Q. HQw far is that?
A. I don't know.
Q. It is a good two day trip, isn't it?
...'-\.. I have made it in one trip.
Q. Isn't it quite a trip for one day f It's north of New York
City?
...:\.. Yes.
Q. So a two day trip to Poughkeepsie is not an unusual
tin1e, is it would you say?
~'-\.. No.
Q. Then when you got to New York you never coinplninecl
of the pain in the back until after you had this accident in the
swin1n1ing pool, did you Y
A. I had the pain in 1ny back. I con1plained about it on
Tuesday.
Q. Towhom1
A. To my friends andQ. But not to your doctor?
...'-\.. Xo.
Q. Isn't that the logical person to con1plain of pain to, l\Irs.
Firth, is to your doctor and not to your friends when you're
under a physician's care?
A. Yes, I realize that but he was quite a few miles away.
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Q. You never had any pain before you went to
New YorkY
A. I bad pain but it wasn't severe as my neck.
:M:y neck was giving me such pain that I wasn't really conerned about any other pain.
Q. You weren't concerned about your other pain 1
A. I guess I was concerned but I felt that they would leave
when my neck relieved me.
Q. But he did make an exmnination and took X-rays of
you?
.A.• Yes.
Q. He found nothing \Vrong with your back, did he?
A.. I don't think heX-rayed my back.
Q. He X-rayed your back; he palpatated down the spine,
didn't heT
A. To the best of my know1edge he did.
Q. And then after the swin1n1ing pool episode you saw
Doctor Frederick Zipser at the Northern Dutchess Hospital,
didn't you!
A. Yes.
Q. You told bin1 you jumped in the swimming pool and
felt a pain when your feet bit the bottom¥
A. Not to my knowledge I didn't tell hhn I jun1ped in the
pool.
Q. Yon deny that 1
page 52 ~ A. Yes, I deny that I told him I jumped into the
swimming pool.
Q. You deny that T
A. Yes. To my kno,vledge, yes.
Q. To your knowledge f
A.. Yes.
Q. You didn't tell hhn you were on the side of the pool and
jun1ped in and felt pain w·hen your feet hit the bottom of the
pool?
A. Not to my knowledge I did not tell hin1 that.
Q. Did you tell Doctor Barbara Stimson that Y
.A.. Not to my know'ledge.
Q. J nst a. minute. Let me finish the question.
A. I'm sorry. Excuse me.
Q. I want to get the date. On July 25, 1958 that you jumped
into the pool and felt pain in your back wl1en your feet hit
the bottom?
A. Not to my knowledge, no.
·
Q. But I understood you to say on direct examination, ~{rs.
Firth, that you had never talked to Doctor Stimson; that you
didn't know her.
page 51

~
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A. I don't remember seeing her.
Q. Don't you recall an Orthopedist coining into your roon1?
A. I recall Doctor Zipser told me one came.
page 53 ~ Q. And talked with you?
A. Yes.
Q. And prescribed treatment for you '1
A. Yes, I remember that but I do not remember seeing this
doctor.
Q. It 'vas the Orthopedist that prescribed this back brace
for your back 7
A. I realize that.
Q. You didn't tell them about your neck hurting you then f
A. I had told them the best of my knowledge. I don't remember really what I told them because I was in such dreadful pain and then they started giving me drugs immediately
after I got there.
Q. You didn't tell the doctors in Poughkeepsie that your
neck wal:i bothering you at all. You told them that it had
bothered you, didn't you 1
A. I don't remember what I told them that day.
Q. You don't remember f
A. No, I do not.
Q. They examined your cervical spine which is what the
doc.tors refer to, what we call the neck, didn't they?
A. To my knowledge I think they did.
Q. And they found nothing wrong, did they? You
page 54 ~ remember that, don't you?
A. At that time I vaguely remember them saying
to that effect.
Q. The doctor who had you in the hospital and the trained
orthopedist both told you that there was nothing wrong with
your neck and they could find nothing wrong with your neck
at that time, didn't. they?
A. Doctor Zipser I believe told me that. I vaguely remember ~t.
Q. The only thing he did find was a compression fracture
of the D-6 dorsal vertebra which he told you?
A. Yes.
Q. And then the treatment that was prescribed from then
on was in connection with that fractured vertebra wasn't it?
A. Yes.
Q. And the brace that they gave you fitted down here
(indicating) and not around the cervical spine at all, didu 't
it?
A. It fitted me from the tip of my neck to the top of Iny
spine to the bottom.
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Q. It started up there but the·'A. Yes.
Q. But the pressure or the fitting was down in the lower
part?
page 55 ~ A. I had straps to come over my shoulders.
Q. It didn't put any pressure on your neck. You
have straps over your shoulders like you have straps over
your slip but the garments fit around the mid portion of your
back?
.
A. It was n1ade to fit n1e from my neck down to my spine.
Q. I don't-maybe we just don't understand it. The straps
'vere to hold the thing up. In other w:ords it didn't put any
pressure on your neck, did it¥ It fits just like your dress?
A. Yes, but it still has pressure on myQ. What pressure does your chess have up here? That's
your neck I'm referring to .
. A. WellQ. The brace.was a back brace~
A. Yes.
Q. It wasn't for the spine¥
A. Yes, but they fitted me in the hospital with that brace
and they made the steel braces to fit the curves in my back.
Q. That's right.
A. From my neck to my spine.
Q. To fit the curves and the support was for the back?
A. Yes.
page 56 ~ Q. Because that's where you told them you were
hurt in the swimimng pool accident, weren't you¥
A. That's where I told them the pain struck me when
I went in the swimming pool, yes.
Q. You told them of course you had been in an auton1obile
accident in Virginia, had you not?
A. Yes.
Q. So they were familiar with your history as to your
previous condition?
A. I believe so.
Q. And then when you got back to V,irginia or when did you
report this accident to the Industrial Commission and sought
-to seek comp~nsation for your injury?
A. Well, I did not know at the time that this was with the
Industrial Commission at all. I was ignorant to the fact where
the money was coming from. I was under the impression that
it was an insurance the store took care-that they had on us,
the employees when they were out of work and at that time
I needed money so I didn't question really where the money
was coming from.
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Q. You signed the forms, did you not 1
A. Yes, I believe I signed the forn1s but still at the thne I
signed those forms I wasn't under the in1pression what really
it was all about.
page 57 ~ ·Q. ~1rs. Firth, I hand you these documents, one
titled, ''Injured E1nployee 's Report'' and ask you
if you signed that (indicating)~
A. Yes, I signed it.
~Ir. vVilkinson: I'd like to offer this as Defendant's Exhibit One, if it please the Court.
Court: All right sir. Admit it as Exhibit One for the Defendant.

(The report was received and marked Defendant's Exhibit
Number One).
By 1\Ir. Wilkinson :
Q. I hand you a document entitled "1\1emorandum as to
Agreement as to Payment of Compensation" and ask you if
you signed that (indicating) 7
A. Yes, I sig-ned this.
1\ir. 1\7ilkinson: I ask that this be ad1nitted as Defendant's
Exhibit Two.
Court: All right, achnit it as Exhibit Two for the Defendant.
(The memorandu1n w·as received and 1narked Defendant's
Exhibit Number Two.)
By :Nir. 'Vilkiuson :
Q. I hand you a form titled, "Supplemental
1\tiemorandum of Agreement as to Payment of
Compensation'' and ask you if you signed that Y
A. Yes, I signed that.

page 58

~

Mr. Wilkins'On: I offer this as Defendant's Exhibit Three.
Court: Admitted as Exhibit Three for the Defendant.
(The document was received and marked Defendant's Exhibit Three.)
By Mr. Wilkinson:
Q. I hand you another form on the Industrial Commission
of Virginia forms and ask you if you signed that?
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A. Yes, I signed that.
1\tir. Wilkinson: I offer that as Defendant's Exhibit Four.
Court: Admitted as Exhibit Four for the Defendant.
(The document was received and markE'd Defendant's Exhibit Number Four).
1\fr. Victor Wilson: 'Vhat's the date!
(At this time the document was handed to
'Yilson).
pag-e 59

~

~lr.

Victor

1\Ir. Wilkinson: I wonder if the record, I could
change that forn1 number 46 dated November 26,

'58.

BY 1lr. 'Vinkinson:
·Q. Defendant's Exhibit One which I showed you is entitled,
"Injured Employee's Record." It gives your name, your address and then states, ''date of accident, July 23, 1958. Location of accident, Bard College, New York. Description of accident, stepped off the pool into about two and a half feet of
water and when I touched bottom the pain bit me.'' Now
isn't that the correct statetnent of what happened~
A. Yes, I did. I stepped in the pool and that's when the
pain bit me.
Q. And that's your words 1
A. That's 1ny words.
Q. And you state that that accident occurred on J nne the
23rd?

Court: June or Jnly?

BY ~f r. Wilkinson :
·Q. Excuse me, July 23, 1958. Isn't that correct?
A. Yes.
Q. That was a month after the automobile accident, wasn't
it·~

A. Yes.

.Q. And you also stated in there, did you not
Mrs. Firth, in answer to the question, ''If back injury, when experienced pain'' you said, Immediately upon feet hitting bottmn. ''
A. Yes.
page 60

~
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Q. And you also applied for workn1en 's compensation as a
result of your disabled back, didn't you?
A. At the time I applied for this I did not realize it was
workman's compensation.
Q. Excuse me.
1\ir. Victor Wilson:

Let her answer.

A. J\IIy boss which was in New York with me at the tin1e had
advised 1ne to sign up. In fact. I think he called the attention
to the insurance company himself and had him con1e see me
if I am not 1nistaken.
Ry :Nir. "\Vilkinson :
Q. That's right, and they did come to see you?
A. Yes.
Q. And you had those fornlS and every· one of them says,
''Industrial Commission'' on the heading and they have all
the~e questions that you had to answer and you signed then1
and you tell this jury that you didn't know what they were?
A. The first one has injury frmnQ. "\Vould you like to look at it f
A. Employment I think which I was under the impre~
sion that I was getting insurance from en1ployment
page 61 ~ of 1ny-where I 'vorked.
Q. That's right. That's exactly wl1at you were
getting.
A. All right.
Q. From an accident whic.h occurred w·hile you were working on July 23 because you were on the business of your cOinpany, weren't you~
A. Yes.
Q. And that's what y·ou-is that why you put July 23rd instead of tTune 27th?
A. I did not put June 23rd or July 27th either. I signed the
state~nent to that effect on that date.
Q. You sig-ned the statement. The last one back in N ovemheJ• of 1958. Did you still not know'
A. I knew at that time, yes.
Q. But you still were accepting money, weren't you?
A. Yes, I did.
Q. And your treatment from the tin1e you came back fr01n
New York until now has been for your back, hasn't it and not
fo1· vour neck?
A: That's correct.
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Q. Now let me ask you again if I haven't done so. vVhen
you saw Doctor Hughes in August, didn't you tell him that
you experienced this severe pain in your back after
page 62 stepping- into the swimming pool?
A. Yes.
Q. "\Yhen you saw Doctor Carmines on August the 4th, did
you tell him you dove into the swimming pool f
.A.. I did not.
Q. You deny that you told him that¥
.A.. I do deny it.
Q. But you did tell hin1 that your baek hurt after you had
gone into the swin1ming- poolf
A. Yes, I told him the back hurt severely-when I hitwhen my feet touched the botton1 of the swimming pool.
Q. Did you tell Doctor \Vheeldon in September that when
you stepped into the pool you received severe pain when you,
feet hit the bottom 1
A. Right.
Q. And so told Doctor Sthnson and Doctor Zipser is that
correct1
A. Yes.
Q. Let me ask you one n1ore question and I'll be through.
Regardless of where this money was coming fron1, you knew
that it was coming from a clain1 based on an aceident on July
2:3, 1958 didn't you f
A. I did but I was also under the in1pression that my boss
was looking after 1ne at the time. He knew I had
page 63 ~ been in the auton1obile accident. He knew the condition I was in. He been giving- me. permission to
work part-time in order to keep my job and I took for granted
that he was doing the best thing he knew how for me.
Q. l\Irs. Firth, you bad been working full-time before you
went to Ne'v York~
A. I realize that except for two days a week I was working
two hours a day.
Q. That's all. How about this 1\ir. vVest has suggested. The
ladder you 1nentioned at the swimn1ing pool, what kind of
ladder was that f
A. The best I can remember, it's been two years you know,
had a regular ladder as any swimming pool would with steps
going down in the pool.
Q. How did you go down the ladder 1 How did you descend 1
A. I went down the ladder and stepped down like I was
going down the. steps.

t
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Q. V·{ as your back to the pool or were you facing the pool f
A. I was facing the pool.
Q. Did it have anything to hold on to?
A. Yes, sir, as far as I can remember.
Q. And you were going down with the ladder stepping with
the back part of your feet on the steps Y
page 64 ~ A. Yes, sir.
Q. And you deny that you told any doctor that
you jumpedi
A. I do deny it to n1y knowledge.
Q. vVhich of the doctors now the.n, ~irs. Firth, did you tell
that you walked down tbe steps in the pool f
A. To my knowledge I told them all.
Q. All of them 1
A. If it 'vas necessary, if they asked 1ne, I would say the
same thing.
Q. Beg your pardon ?
A. It seems that I said the same thing if they asked me.
Q. You told then1 you went down the ladder in the pool?
A. I don't believe they ever asked 1ne.
Q. They asked yon to· describe what happened, didn't they?
A. And I said I stepped into the pool.
Q. You didn't tell them you 'vent down the ladder, did you?
A. I don't remember.
Q. Come now, ~1rs. Firth. You don't remember that?
A. No, I do not.

page 65

~

Mr. \Vilkinson: I think that's all. Thank you.
Court : All right.

RE-DIRECT EXA:h1INATION.
By j\fr. T. H. Wilson:
·Q. ::Nirs. Firth, had you ever received or made. any claim
whatsoever for c01npensation from your employer prior to
this claim tl1at was n1adc after the New York accident.
A. Not to my kno,vledg·e I haven't.
Q. Did you initiate these forms and this compensation or
was it someone else?
A. As I said, n1y boss sug·gested it. He sent the. insurance
adjuster out.
Q. And who is your boss?
A. nir. Volckbausen. He was at the Peninsula Co-op at the
time.
Q. Was he in New York at this time?
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A. Yes, he was, he and his wife.
Q. Did you obtain these forms f
A. No, I did not.
Q. Where did these forn1s come fr01u '?
A. I guess the adjuster brought the.n1 to me if that's ho·w
I signed them.
Q. Now you did receive compensn tion under this claim,
did you not?
page 66 ~ A. Yes.
Q. And how much did you receive as wages, if
you recall, or for a week under that~ How 1nuch per 'veek did
you receive1
A. Thirty-three I think a week.
Q. And how n1uch was your normal pay?
A. Sixty.
Q. Sixty dollars?
A. Yes.
Q. And how many weeks were you drawing this compensation and not receiving your full wag·es?
A. The best of 1ny knowledge1\IIr. Wilkinson: Just a minute. I have to object to that.
She 'vas receiving her full compensation, if you want to argue
it out of the presence of the jury. I don't know what his theory
is. I don't think it is proper to have her drawing workman's
compensation and then trying to get the difference behveen
that and the full pay. I don't think it is proper.
Court: All right, I'll permit the question to be answered.
The question here is how many weeks did you draw this compensation of $33.00 from the insurance company.
page 67 ~ A. I think it was approxhnately nine to eleven
weeks.
Court : All rig·ht.
~fr. Wilkinson: I didn't think that was his question if it
please the Court.
1\ir. T. H. Wilson: That was my question. 1\!Iy next question isBy 1\:[r. T. H. Wilson:
Q. Which she has already stated, :vour norn1al pay was how
much?
A. $60.00.

Court: She testified to that.
T. H. Wilson: Sir f
Court: She.'s testified to that.
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By Mr. T. H. Wilson:
·Q. Then what was your loss of

earnings·~

'

Mr. Wilkinson: That's the part I have to object to, if it
please the Court. Under the evidence as it stands now she's
admitted she made the report of an accident to the Industrial
Commission and she had been paid in accordance 'vith the
provisions of the vVorkman 's Compensation Act.
pag·e 68 ~ Court : I don't think the answer to the question
is material because I think everybody on the jury
can deduct 33 from 60 and get 27 so 1-I sustain the objection.
By }Ir. T. H. vVilson:
Q. Did you have-have you received a bill or a statement
from Doctor Hughes for his services rendered to you!
A. Yes.
J\tir. Wilkinson: vVe 'II have to object to that unless she's
paid it. We paid that.
Mr. T. H. Wilson: Hughes'
Mr. Wilkinson: Just a minute. No, we haven't.
Court: All right, you may answer the question.
A. Yes, I got a statement from him.
By Mr. T. H. Wilson:
Q. And how much was that, Doctor Hughes' services?
A. I think it was 95 or 100. I have forgotten.
Court: Let's see if we can get the statement.
Mr. Wilkinson: I'll have to object to that.
page 69 ~ Court: We can't guess at it. If you have the
statement, we ought to have it.
A. I don't have the statement with me.
By Mr. T. H. Wilson:
Q. Do you know definitely how n1uch the statement was?
Mr. Wilkinson:

She says she thinlcs.

A. It's been a long time since I saw the statement.
Court: I 'lllet her answer the question. The question ~is, do
you know how much the statement from Doctor Hughes was.
Either yes or no. You either know it or you don't know it.
A. It was approximately 95.

. "'
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Court: Wait just a n1inute. You haven't answered the
question. Do you understand the. question 7
A. Yes, I understand the question.
Court: ..A.ll right. Now can't you answer it yes or noT
A. l\Iay I say why I can't answer it yes or no 1
Court: You can answer it and then you can make any explanation of the answer that you want to.
page 70 ~ A. vVellCourt : Let's answer the question, please.
A. No, I can't answer it then.
By l\ir. T. H. vVilson:
Q. 'Vhy then f
A. Because as I said this is my family physician and we
have other sickness in the family and he sent the bill all in one
and I can't remen1ber the iten1ized statement that Hughes
sent.
Q. As to this particularA. To this particular incident.
Q. On these forms that have been introduced here in evidence which you have signed, did you fill in this form number
461 Did you fill that in yourself1
A. No, I did not.
Q. Who was that filled in byY
A. The adjuster.
Q. How about fhis ·virginia Form 4-A, dated the 15th of
October, '58. Did you fill that in?
A. No, I did not. I-Ie also :filled that one in.
Q. This memorandum of agreen1ent as to payment of compensation, dated September 5, '58, did you fill that in Y
A. No, I did not.
Q. Cause of accident as l\Ir. Wilkinson asked
page 71 ~ you, Nina. Firth stepped in swimming pool and felt
pain. Did you write that in there?
A.. No, I did not.
Q. '~ho wrote that in there 1
A. The adjuste.r.
Q. And where did he receive that information Y
A. ~Ie, I guess.
Q. How about the injured employees' report. Did you fill
that in?
A. No, I did not.
Q. 'Vho filled that in Y
A. The same gentleman.
Q. 1\frs.-just to clear up one point. Have you had any prior
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Mrs. Bill A. MclJtlillan.
trouble with your spine, your back or your neck prior to the
automobile accident of June the. 27th, '58 Y
A. No.
Mr. Wilkinson: I have to object to that question.
Court: Sustained. She has been examined by both the attorney for the Plaintiff and the attorney for the Defendant.
Mr. T. H. Wilson: That's all we have.
1\{r. Wilkinson: I have one question, if it please the Court.
page 72 ~

RE-CROSS

EXA~IINATION.

By ~Ir. Wilkinson :
Q. I understood you to say the. adjuster filled it in but you
gave him the information and then you signed the form?
A. Yes.

•

•

•

•

•

MRS. BILL A. J\ticl\IIILLAN,
call as a witness by the Plaintiff, being duly sworn, testified as
follows:
DIRECT EXAJ\-IINATION.

•

•

•

•

•

•

•

•

•

•

page 74 ~

By Mr. T.H. Wilson:
Q. When you were up at Bard College, were there anyanything unusual there about lVIrs.-that happened to 1\{rs.
Firth there?
A. Well, she was-she. kept taking medicine, pills. She said
-she complained about her back of her neck hurting-well,
before we left and went all the way up and I said to her,
''do you think you better go on this trip? Do you think that
you are able to goY'' And she said, ''I'll never get an opportunity like this again.'' The Co-op had given us a free trip,
all expenses paid for the whole complete week in New York
City and she said that, ''I do think I'll be all right' but she did
-she did have a heating pad with her. It was in
page 75 } July and it was hot and she was complaining about
the back of her neck hurting and I told this other

~·..

.. .:'
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girl, I said, ''I don't know. '' I said, ''I hope she's going to be
all right. ''

•

•

page 77 ~

•
Q. On the day before this happened, had Mrs. Firth been
in-attending the classes with you or-all of the events at
the college Y
A. Well, she did on Monday but the day before she had
been complaining about the back of her neck and she stayed
in her room.
Q. Which day was this?
A. On Tuesday.
Q. She stayed in her room how long?
A. Well, she 'vas in there quite a while. I don't know exactly
how long. We went on to-you kno''T' the classes and so forth .

•

•

•

•

•

•

•

page 80 ~

page 81

~

DOCTOR. F. ASHTON CAR:NIINES,
called as a witness by the Plaintiff, being duly
sworn, testified as follows:
DIRECT

EXA~IINATION.-

By Mr. T. H. Wilson:
Q. You are Doctor F. Ashton Carmines 7
A. Yes, sir.
.
Q. Doctor Carmines, \Yhere do you p1·actice Y
A. Newport News and Hampton, Virginia.
Q. How lo~g have you been a practicing doctor, sir?
A. Since July first of 1951:
·
Q. Do you have a special~y;iJ1·_the.medical field, Doctor?
A. Yes, sir, in orthopedic ·surgery.
Q. What- where did you graduate from medical school,
s~Y

··

Mr. Wilkinson : We 'II admit his qu&lification~.
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By lfr. T. H. vVilson:
Q. All right, sir.
A. ~Iedical College of Virginia in 1943.
Q. Now you have been-they admit your qualifications. You
have been a specialist in orthopedic surg·ery since how long
or since when?
A. Since 1951.
Q. And do you practice that exclusively at this
page 82 ~ time!
A. Yes, sir, yes, sir.
Q. Doctor Carn1ines, did you have occasion in August of
1958 to see and to treat Nina Vl. Firth, the Plaintiff in this
case?
A. Yes,sir.
Q. On what date did you first see her, Doctor?
A. August the 4th, 1958.
Q. And was she referred to you by Doctor Hughes Y Is
thatA. Yes, sir.
.
Q. As far as you know. Did she give to you a history at that
time of injury to her-of any injury 1
A. Yes, sir.
Q. \Vhat was that history?
A. She g·a.ve me a history of being in an accident. Two of
them in fact. One on June the 27th, 1958 and then another ac-cident in New York on July the 22nd, 1958.
Q. What type of accident was the one in June 27, '58 f
A. She stated that she was the. driver of a car that 'vas
struck from the rear by another car on :Military I-Iighway and
A.berdeen Road about 9 :15 p.m.
Q. And what was the history that she gave you concerning·
the accident, the second accident?
page 83 ~ A. \V ell, apparently she had-was well enough
over the accident and was in New York and the apparently-the history that I obtained was that she dove into
a swimming pool and felt something snap in her back.
Q. Doctor, when this history was taken were you talkling
to her or did you take down this history at the time that you
were talking to her or did you do that later?
..A. ·\Veil, we did it all in the process of that particular day.
Q. Do you recall when you actually made the notes of the;
l1istory that you are referring to now . ~ ·. ·
A. Well, Mr. \Vilson, the number of people that I s.ee in a
day's time I don't recall the specific details of when I might
write it down. . .

.. -I•
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Q. But in this case you don't ren10n1ber whether _you wrote
it at the same time or some time later?
~fr. Wilkinson: Just a minute. This is his witness. I don't
think he should lead him.
J\tir. Victor vVilson: That's what he testified to.
Court: I 'lllet him ans,ver it.

A. I obtained the history during the course of exan1ination
a.nd while she was in the office, ye.s, sir.
By 1\ir. T. H. ""\Yilson:
Q. 'Vhen did you write the history is what I mn
referring to?
A. You n1ean when did I dictate it?
Q. Yes.
A. I write my notes at the time of exan1ina.tion and then I
dictate it when the time is convenient.
Q. I see. Any time subsequent to the examination¥
A. Yes, sir.
Q. Did you take-let me ask you this first. Had you had occasion to see l\1:rs. Firth previous to August 4, to your knowledge?
A. No, sir.
Q. At the time that you sa'v her on August the fourth, what
did your examination reveal?
A. My examination revealed that she evidently had some
neck injuries and back injurie.s and there was-she brought
along some x-rays and there was a question of whether she bad
some injuries to the thoracic spine.
Q. She brought some x-rays ·with her?
A. Either brought some or had son1e reports to that effect.
Q. Did you review the x-rays or the x-ray reports that she
had?
A. Well, I took some x-rays of my own on that
page 85 ~ particular date of the dorsal spine.
Q. Did you examine other x-rays before you took
yours that you recall?
A. Yes, sir, but they were not of-of good detail so that I
repeated my own and they're the ones that I gave my report
on.
Q. You took those x-rays that day?
A. Yes, sir.
Q. Do you have those x-rays Y
A. Let's see. I took them, let me see the exact date, sir,

page 84 ~
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(referring· to x-rays). I took these x-rays on the 18th of
August, sir, of '58.
Q. And these are the x-rays that you yourself tookf
. A. The girl that's in the office with me at my direction, yes,
Sll'.

Q. Doctor, would you place those on the (indicating shadow
box) if you would, and explain them to the jury and what
your-and what the findings are?
A. vVell, there is an x-ray taken of the back through the
chest area which we call the thoracic spine and as you can see,
this is the ribs and this is what we call the dorsal spine of the
thoracic vertebra.
Q. Doctor, let me interrupt you just a moment if I mig·ht.
The tern1s have been used here numerous tilnes
page 86 ~ about the cervical spine. Does that show in this?
A. No, sir.
Q. vVhat, in laymen's language, is the cervical spine?
A. Theneck.
Q. And how far down do you consider that that goes?
A. You can vaguely see just a portion of the last neck vertebra. This is the first thoracic.
Q. And this is the. thoracic (indicating) ?
A. Thoracic.
Q. Spine?
A. Yes, sir.
Q. 'Vhat, in laymen's terminology would we call that orhow far on your body would that goY
A. The thoracic spine is that portion of the spine in which
the ribs are attached to the bones. In other words, you have
twelve dorsal vertebrae or twelve thoracic vertebrae. Those
vertebrae are the ones to 'vhich the ribs are attached.
Q. vVould it be fair to say from the-sayA. The base of your neck.
Q. To roughly the waist Y
A. Yes, sir.
Q. Would that be correct (indicating)?
page 87 ~ A. Yes, sir.
Q. What is the portion below the waist down to
the end of your spine 7
A. Lumbar spine.
Q. That's the lumbar spine Y
A. Yes, sir.
Q. Now we're dealing here with the dorsal or thoracic, is
that correct Y
A. That's right.
Q. All right sir. Would you go ahead and explain this x-ray?

. .h.
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A. Now the x-rays which I have taken showed an old, to me,
scoliosis which means a lateral curvature of the spine. In other
words, the bones did not sit one right on the other. That, to
me, is-the thing that I was interested in. Here was a woman
that was transferred here from someone else's care with a
history of a fracture of the D-eighth dorsal vertebra and there
was some question in my mind, most of her complaints were in
her neck and in her lutnbar spine area and I wanted to know
what they meant, whether this was a fracture or whether it
wasn't. So I took these x-rays and it looked to me as for-this
is a fixed curve. By that I mean something that's old. It has
no relationship to any recent injury at that particular time.
This is a lateral view (indicating the second x-ray) taken of
the dorsal vertebrae and they had reference to
page 88 ~ D-eight dorsal vertebra which is this one here (indicating). It was impossible for me to state-it certainly looked like compression but with the scoliosis, certainly
this would-to me was not n fresh compression. I thought most
likely that this was a-something this lady has had for son1e
time.
Q. X ow this is the one you arc referring to (indicating·) 1
A. Yes, sir.
Q. Right here (indicating)?
A. That's right. Certainly there's a difference in size of
this vertebra here as compared to here and as compared to
the next one as you run along up.
Q. Now you stated that in your opinion that was not a
fresh compression~
A. That's right. By that I mean so1nething that's of recent
origin within the last month or two. That was my feeling.
Q. Now this was taken on August the 18th Y
A. Yes, sir.
Q. Could that compression have been as old as J nne in your
opinion, D,octor'
A. I think this thing had been there for some time even
before June.
Q. Even before June?
page· 89 ~ A. Yes, sir. I don't believe personally and in reviewing this, I don't believe that was an acute
fracture.
Q. NowA .. I don't think it's a fracture. I think it's a compression
of the vertebra which is associated with the type of scoliosis
that this lady has. I think that's the way the Lord made her.
Q. Then you think this is a congenital perhaps 7
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.A. Yes, sir. That's Iny feeling. I think that's the way she
was made.
Q. By an acute injury, do you mean one with which there
would be pain associated~ I Inean would that-you saidA. I mean if you had an injury. 'Vhat do you meanT
. Q. You said you did not think this was an acute conlpression.
. ~· I do not think that this compression was a result of an
InJury.
Q. Of any kind of injury 7
A. Not of any recent injury at this time.
Q. You mentioned that she had sonie complaints concerning her lumbar spine. f
A. Yes, sir.
Q. Would you state what you found there, Doctor?
A. It was my feeling that she had just a strain
page 90 ~ of the lumbar spine and of the cervical spine.
Q. There were complaints made to you concerning the cervical spine when she saw you then in August, in
addition to the lumbar~
A. Yes, sir. She was complaining of her entire back.
Q. Doctor, is it possible that this con1pression of the dorsal vertebra that you saw could have con1e from an automobile
accident, the history which she gave to you in June of 1958 f
1\fr. \Vilkinson: I'll have to object to that question. I think
it is improper as to forn1. We have got to deal with more than
a mere possibility.
Court: I sustain the objection.
Bv 1\{r. T. H. "\\Tilson :
·Q. Doctor, you are familiar with the history that 1\frs.
Firth gave you of the automobile accident. Didn't she give you
the history of the automobile accident on June the 27th, 1958·f
A. Yes, sir. I think this-I think the thing that's disturbing·
to me, 1\Ir. Wilson, is that there was some question apparently
in this lady's mind as to which accident was causing her particular difficulty, whether it was the result of the
page 91 ~ swimming pool accident or whether it was the result of au auto accident.
Q. And it's your opinion that the compression, this dorsal
vertebra came from neither one?
A. That-as I mentioned to you at a pre-trial conference,
that was my opinion, yes, sir. I will stick to it .

•
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~

1\fr. T. H. Wilson: At this tin1e 've wish to read
the depositions of Doctor Zipser, taken of Doctor
Frederick Zipser.
Court : All right, sir.
·
l\fr. Wilkinson: vVe 'd like to have a discussion with the
Court on that.
Court: On his right to introduce it?
~ir. vVilkinson: On his right to introduce our evidence.
I think we have a right to introduce it at the proper time.
l\tlr. T. H. 'Vilson: If your Honor please, if the Doctor were
here there would be no question but that I could call him .and
then if they wished to put him back on the stand as their own
'vitness, they could do so.
Court: All right, I'll let you go ahead. It is my understanding if the deposition is taken, they can be introduced by
either party.
l\Ir. Wilkinson: If we don't use them he can use them
but I don't think he has a right to offer then1 before he's completed his case. I think it's part of the Defendant's evidence
and I think the statute provides that the condition
page 93 ~ under which the other side can offer them.
lVIr. West: I-Ie hasn't examined this witness on
direct.
l\Ir. vVilkinson: 'Ye 've examined this witness as our witness and he's putting it on as the Plaintiff's witness, reading·
our direct testimony first and I don't think it is proper.
I think the statute covers that.
Court: Well, I still am of the opinion 'vhere a deposition is
taken they n1ay be used by either side and what do you intend
to do, start with the cross examination?
~Ir. T. H. Wilson: I was going to take it either way.
l\ir. 'Vilkiuson: Can we get the statute, read the statute
first.
Court: Yes, sir.
~Ir. T. H. "\Vilson: I ca.n do it either way they wish.
Court : Suppose we take a recess.
(At this time the jury then retired to the jury room).
~fr.

Wilkinson: Section 8-315, "A deposition, if not read
on the trial by the party taking it, may be read by
page 94 ~ the other party.'' That does not exclude the other
party from offering it at the trial of the case but
if we don't offer it, then I think you have the right to do it
but we-we think if "re take the deposition we have the right
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to wait our turn in the evidence and then present it as it
should be presented. \V e don't-we can't come in the middle
of the trial and examine one of his witnesses-one of our witnesses on direct examination while he's putting his case on.
Court: Suppose he doesn't offer it and you all don't offer
it?
~Ir. Wilkinson: Then he can put it on.
Court: And he comes in and he offers it and says it's in rebuttal and you say it's not in rebuttal.
1\Lr. vVilkinson: I don't think that's what the statute
n1eans.
Court: I think either side can offer it. I 'II let you read
your side first, if you want to and I'll let him offer it.
1\fr. 'Vilkinson: The jury is gone. Let's not kid
page 95 ~ ourselves. The reason he wants to do so, he'll have
Doctor 'Ylwelclon as the last witness. 'Ve want to
read our examination of Doctor Stimson at the proper thne
and in the Defendant's case after Doctor Wheeldon has testified. \~T e think 've have that right by virtue of the statnte,
if it please the Court.
Court: All right sir, my ruling is that he can offer it and
he can do so now.
Mr. "\Vilkinson: And is the ruling further t.l1at we have
to put our's-our's on or can we wait until after the doctors
have testified f
Court: You can· wait until after the doctors have testified.
~fr. \Vest: Of course we except to the ruling of tl1e Court
and if it is to be presented in this fashion, I submit sir that
they're adopting· this man as their wjtness in the presentation
of their case and their 'vitness.
Court: It would be so if it weren't for the statute. It gives
eitlwr side the right to put it on. All right. Bring
page 96 ~ the jury back in.
·
~Ir. T. H. "\Vilson: Would your ruling allow me
to read the whole thing?
Court: No, sir, I'll let you read your part first.
(At tl1iR time the jury returned to the jury room and resumed their seats in the jury box).

Court: Gentlemen of the jury, I n1ight say to you that tl1e
Plaintiff who did not take the-who did not initiate the proceeding-s in New York to take the evidence of the doctors
there, these two doctors, Doctor Zipser and Doctor-what's
tl1e other one~
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}fr. Wilkinson: Stimson.
Court: Has made a motion to use the examination that
they made of those doctors and I have permitted it. So what
they will read you will be the cross examination that they
n1ade of the doctors and the Plaintiff-the defendant will have
the right to put on their examination afterwards.
~Ir. T. H. Wilson: I'm reading from Page 18 of
page 97 ~ this where the cross examination begins. 1\fr. Walsh
is representing the Plaintiff in New York and 1\ir.
::McCabe is the attorney representing the Defendant in New
York and this is the deposition of Doctor Frederick S. Zipser
which was taken on July 7, 1960 and on cross examination by
~Ir. Walsh.
(The cross examination of the deposition of Doctor Frederick Zipser was then read to the jury, the attorney for each
side waiving any objections noted in the deposition).
1\ir. Wilkinson: There was no objection made at the time
but we think that unless-this charge of $110.00 can be tied to
the automobile accident that it would be inadmissible.
Court: V\7e '11 get to it in the instructions.·
l\{r. "\Vilkinson: Mr. Wilson will admit that this bill was
paid by the Nationwide Insurance Company which had the
compensation insurance which covered the Co-op.
page 98 ~ Court: If it was paid by them, this Plaintiff is
not entitled to recover that. Do I understand that
the $110.00 for Doctor Zipser was paid?
~Ir. T. H. V\7ilson: By the compensation carrier.
Court: You gentlemen will understand that this $110.00
does not figure in this case at all.
1\Ir. T. H. 'Vilson: At this time, if your Honor please, I
wish to put on the. cross examination of Doctor Barbara
Stimson.
·
Court: All right.
1\fr. "\Vilkinson: I should like the record to show tl1at both
doctors are in Ne\v Y-ork.
~Ir. West: May the record show that we have the same
objections as we had to the previous reading.
Court: Yes, sir. This starts on page 15.
1\!fr. T. H. Wilson: As in the other case, the one we just
read from, this is the depositi-on of Doctor Barbara B. Stimson
in New York taken on July 5, of 1960. This was
page 99 ~ the cross examination by 1\fr. Fredericks who was
representing the Plaintiff up in New York at the
time this was taken.

ib:.
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Court:

All right sir.

(The cross examination of the deposition of Doctor Barbara
Stimson was then read to the jury, the attorneys for each side
wai,·ing any objections noted in the deposition).

DOCTOR THO~IAS 'VHEELDON,
called as a witness by the Plaintiff, being duly sworn, testified
as f-ollows :
DIRECT EX.AJ\IINATION.
B,· ~Ir. T. H. 'Vilson:
·Q. Would you state your full uanw and your residence
please to the jury 1
A. Yes, sir. I'm Doctor Thon1as 'Vheeldon, sir, and I live in
Ricbn1ond.
Q. Doctor, how long have you been practicing n1edieinc·?
A. 43 years, sir.
Q. And from where did you graduate from l\Iedical School!
A. Harvard.
Q. And when was that, sirf
page 100 ~ A. 1917.
Q. And from Harvard where did you intern f
A. At the hospitals in Boston, Massachusetts.
Q. "What hospitals were they, do you recall?
A. Well, the ~lassachusetts General and the Boston City
and the Children's Hospital in Boston.
Q. And from there where did you go, Doctor?
A. I 'vent with one of the-two of the leading orthopedic
surgeons and then I went into the war as an orthopedic
surgeon.
Q. Is your specialty orthopedics, Doctor?
A. Yes.
Q. How long have you had that specialty?
A. 'yell, I would say since 19-I have done nothing but that
since 1918, sir-1919.
Q. Did you have the specialty at the time of your service?
A. Yes sir, it was designed for that.
Q. And since that time, where have you practiced?
A. I went back to Boston after the war and practiced for a
vear and then I came to Richn1ond with Doctor Graha1n for
three years more training and then I-I went with Doctor
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Blairfitz for three more years training. I have been in Richmond ever since 1919.
page 101 ~ Q. \Vhat hospitals, if any, are. you connected
with in Richn1ond 1
A. I have taken my work in Richn1ond for the Sheltering
Arms and the Retreat for the Sick. We consider the Petersburg Hospital, the Petersburg General and the I-Iopewell General part of the metropolitan area and I do the work there. too.
Q. Are you on the staff or allowed to practice in any other
hospitals in the State 1
.A... Yes sir, I do the-I 'In on the active staff of the Dixie
Hospital. I am on the active staff at the Danville :Nimnorial
Hospital and also in the Duke Hospital at Ashboro, the
Randolph Hospital.
Q. Doctor, your principal office is in Richmond, is that
correct¥
A. Ye.s sir, I con1e here one or two days a week. It's gotten
to be two days a week now.
Q. Do you go or have offices any place else other than here
and Richmond that you go regularly 1
A. I go to Hopewell one day a week for eonsultation work
and I go to Danville two days a week for consultation-two
davs a month for consultation work and I go down to Asheboro, North Carolina, once a n1onth to do the crippled ehildren 's 'vork there and do the work that the n1en sa ,.e up
during the n1onth.
page 102 ~ Q. Doctor, did you have occasion I guess it
would be in Septe1nber of 1958 to treat-to see
~Irs. Nina Firth, the Plaintiff in this case f
A. Yes sir, I saw ~Irs. Firth on the 3rd of Septen1her of
1958.
Q. At that time, Doctor, what-,vhat did you-wl1at did
your examination show, the result of your exan1ination. when
you first saw her~
A. The. examination when I first sa'v 1\'Irs. Firth showed
that she had a very acutely irritated neck and a very acutely
irritated spine betw·een-up between her shoulder blades.
Q. Did you get any history of her prior medical history
from ~Irs. Firth at the time she came to you~
A. Yes, sir.
Q. Did she give you the. history of-of any occurrence up
at Bard College in New York that occnrred in July, 1958!
A. Yes sir, but she gave n1e a history-n1ay I go to the
beginning?
Q. Yes, sir.
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A. She first gave n1e a history of having been injured on
.June the 27th, 1958 in an accident.
Q. What type of accident was that?
A. As I understood, an auton1obile accident.
page 103 ~ Q. All rig·ht, sir.
A. And then she. was seen here by a physician
and then as I understood it, from the history, she was to go
to this college for son1e training and she was sent up there
for this training by I suppose someone that she worked for
and while she was at this college on July 23rd, that's ahnost
four weeks after the other accident, she had an incident as
related to me by her that she stepped in a pool and was struck
with a sudden pain in her-what we call the epigastrium or
solar plexus and in her back.
Q. Doctor, did you exan1ine her at that tin1e, at the time
vou first saw her?
· A. Yes sir, I have exan1ined her many times, sir. At that
time when she first cmne in, she's been undresse.d each time
b~t she was-completely disrobed and examined thoroughly,
Sll'.

Q. And that was on-what date1
A. Septen1ber the 3rd, 1958.
Q. vVere there any X-ra.ys taken by you?
A. Yes, her back-I saw her on the-on the :3rd-well, it
doesn't matter. On the 3rd of Septen1ber and the back was so
acute that I felt that-we shouldn't wait for a decision in
regard to what was 'vrong with her back so I sent her up to
R.ichmond tl1e next day as an emergency measure and she
went to Richmond on the 4th of September and
page 104 ~ was X-rayed there by Doctor Hodges.
Q. Doctor, you say that a.t the time you saw her
on September the 3rd her back was so acute. \Vould you explain what you n1ean by that to the jury?
A. \V ell, the patient appeared to be having a great deal of
pain, sir. As a matter of fact, she seemed to be in a great deal
of pain and at that time her back was aln1ost like a board
except that the muscle spasm in her hack was so severe that
it drew her way over on one side and she had to protect
herself with her hands. In otl1er words, use her arn1s as braces
on her hips to splint herself.
Q. That 'vas obvious from your clinical test or examination
you gave her?
...-\... Yes, she was undressed, ~1r. vVilson.
Q. You say this n1uscle spasm that you mentioned, is that
-can that be determined clinically the way you were doing it~
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A. Yes, sir. By clinically I 1nean yon 111ean something that
could be seen~
Q. That's right, by you and not subjective.
A. Yes sir, that's right.
Q. The X-rays that were taken, do you baYe those with
you?
A. Yes, sir.
Q. Let 111e ask you this first. Did you see or have
page 105 ~ you seen any of the X-rays that were taken in New·
York or at a.ny time prior on ~Irs. Firth?
A. I understand that-at tl1e time that I saw her that she
was X-rayed in New York and that was the first X-rays as I
understood it of the n1iddle part of her back. I understood
her neck had been X-rayed but not her hack and1\Ir. Wilkinson: I '11 hcn·e to object to this line of testimony.
Court: Doctor, all he asked you whetlwr you had seen any
of the X-rays that were taken inN ew York.
A. Excuse me, sir. Yes, sir.
Court : That's all he asked you.
A. Yes, sir.
By :nfr. T. H. Wilson:
Q. Did you examiue~fr. Wilkinson: I think the jury should be instructed as to
what he understood is not e.vidence.
Court: All right, I 'lllet the answer stand but now if you '11
answer the question that he asked you whether you bad seen
any X-rays that were taken inN ew York.
A. Yes sir, I have.

page 106

~

By lVIr. T. H. 'Vilson:
Q. You have seen then1?
A. Yes, sir.
Q. Do you have thetn·!
A. Yes, sir.
Q. With you. Did you e.xamine then1 prior to the taking of
your X-rays or after, do you recall f
.l\.. After.
Q. Doctor, the X-rays that you took, you have with you?
A. Yes.
Q. Would youMr. West: He hasn't testified he took any. He sent her to
somebody in Richmond. Just to make sure which ones you
are talking about.
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By Mr. T. H. Wilson:
Q. The ones that you had taken py Doctor Snead I believe
you stated¥
A. Yes.
Q. Are you familiar with those X-rays? Are they the ones
that you had taken of her Y
A. Yes, sir.
Q. Using those X-rays then that you l1ad Doctor Snead take,
is he in your office or there in Richtnond 1
page 107 ~ A. No, he's one of the leading X-ray people in
the country.
Court : You said Doctor Snead or Doctor Hodges?
A. They were together at that time, your Honor. It was
Hodges and Snead, Fristein and Bart.
Q. All right.
1VIr. \Vest: I object. The answer wasn't responsive to tlw
He was asked if they were taken in his office or in
Richmond.
~Ir. T. H. V\7ilson : He said no, they wereu 't taken in his
office. They were taken by Doctor Snead.
l\fr. West : I ask the ans'\ver to be read back.
~Ir. Victor 1Yilson: Let's let him read it back.
Court : Let's ask the question over again.

quest~on.

By 1\'Ir. T. H. Wilson:
Q. Were these-strike that. The X-rays that you have here
today, are they the X-rays that were taken-taken of 1\{rs.
Firth at your request by Doctor Snead in R.ichtnond?
A. Yes.
page 108 ~ Q. Would ·you show the X-rays to the gentlemen of the jury by using this (indicating shado'v
box)?
A. The complete spine was taken and this is the X-raythere (indicating X-ray), that shows it better in the place
between the back. It show·s that the vertebrae here are joined,
whatever you want to call it, is narrower in the front than
in the back, indicating that there had been a force compressing
the front portion of the vertebra to a distance of what we
estimate about one-third of its thickness. In addition to that,
the X-ray of the neck indicated the rather very straight neck
which is indicative of the fact tha.t the patient's neck was
being held very rigid rather than having what is normally
considered, what is called a physiological curve. Ordinarily
your neck should be a little bit bowed forward. Where you
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get a stiff neck or a rigid neck in the position of this sort
would rather indicate or would indicate that there was some
irritation ordinarily (indicating).
~Ir.

Wilkinson: Indicate what, Doctor?
A. Sir¥
:Nir. ''\7ilkinson: I didn't quite get the last part.
A. I said a straight neck of this sort in an X-ray is an indication of irritation of the neck. That was being held straight
up rigidly, sir.
page 109 ~ By 1\fr. T. H. 'Vilson:
Q. You have other X-rays, Doctor, that you
have taken of her that would be of benefit to theA. No sir, the only ones I have here are the ones taken in
New York.
Q. Doctor, as a result of the X-rays and of your examination, do you have an opinion as to what. her condition or
\Vhat her trouble was at the-time?
1\fr. vVilkinson: vVhat do you mean, at what time?
1\fr. T. H. V\7ilson: At the time he examined her and took
the X-ray.
A. Yes. It was my impression-my feeling or diagnosis
that this patient had a severe sprain of her neck; that she had
had a compression of what is either the fifth or sixth dorsal
vertebra, one of the vertebra between her back.
Q. And as a result of that diagnosis, what treatments, if
any, did you prescribe?
A. She has-up until very recently avoided all physical
activity. She's 'vorn a Taylor back brace. She slept on a hard
bed and she's had sedatives. She's been very nervous and
she's had to have sedatives.
Q. No,v-when was the last tin1e that you saw Mrs. Firth?
·A. I saw her Wednesday.
page 110 } Q. This past W ednesclay?
A. Yes, sir.
Q. Doctor, have you seen 1\{rs. Firth with any regularity
since September the 3rd of 1958 Y
A. Yes sir, I have seen her very regularly.
Q. Could you approximate how many times that you have
seen her in that time?
A. I have seen her over 60 times.
Q. Over 60 times Y
A. In the two years, yes.
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Q. This Taylor back brace that you prescribed, could yon
describe that to the jury, please~
A. Well, that's a brace in which there are two metal rods
running from the lower part. of the neck down to the pelvic
bone. Tha.t is anchored at the bottom with a circular metal
band going around the hips. The whole thing is held in position with a strap around either shoulder holding it back and
then a girdle across the front.
Q. How much does this girdle or Taylor back brace weigh,
Doctor?
A. Three pounds.
Q. vVhat is the-let me ask you this. The wearing of thisof this brace, does it hold the body in any unusual position or
anything other tlian the normal position?
page 111 ~ A. It holds it erect.
Q. Would it be comfortable to wear?
A. It is probably disagreeable until the patient gets used to
it. After the patient gets used to it and becomes adjusted to it,
why I would think that you'd say that the patient had annoyance of having· to wear a thing of that sort. I wouldn't say it
'vas uncon1fortable, no.
Q. How long did ~frs. Firth wear this back brace~
A. She wore it very regularly under a regular regime until
about the 24th of June, of last year. Since that time she's put
it on from time to time when her back was painful or when
she had a flare-up which she seems to have from time to time.
Right at the present time she has had a flare-up and I am
considering putting her back in it unless it quiets down rig·ht
away.
Q. And when did she go into this back brace f
A. I got it as an emerg~ncy and it was applied on the lOth
of September.
Q. lOth of September, 1958 f
A. Yes, sir.
Q. And she wore it regularly until June the 24th, of 1959?
A. Yes, sir.
Q. Doctor, 'vhat is the condition of Mrs. Firth
page 112 ~ now, the last time you examined her concerning
her neck and compression?
A. Well, right at the present time she's having a flare-up.
She's having pain, irritation in her neck and in her low back.
I think that her neck is doing very well. She seems to continue
to have these flare-ups especially in between-between her
shoulders.
Q. Do you have any-or do you have an opinion concerning· how long this condition will continue?
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A. I'm of the impression that-that the neck itself is
going to respond to treatment so that in a very reasonable
length of time I think that the neck will be all right. The
condition between the shoulder blades where the compression
of the spine was present continues to give trouble and I'm
not so sure, sir. I think that's going to be prolonged.
Q. Now Doctor, a.t the time that you took this X-ray and
saw this compression that you described to the jury, in your
opinion was that or was it not a fresh c.ompression Y
A. That was my impression, yes, sir.
Q. That it wasA. That it was.
Q. vYould you have an opinion as to how long the compression had been present at the time you X-rayed it 1
page 113

~

1\Ir. 'Vest: You mean when he looked at the
X-ray?
1\Ir. T. H. Wilson : vV ell, yes.

A. I would have said it was a matter of weeks.

Q. A rna tter of weeks~
A. \V eeks, yes sir.
Q. Doctor, you were given the-you were first seen September 3rd, am I quoting you correctly Y
.A. Of '58.
Q. Of '58f
A. Yes, sir.
Q. At that time you were given a history by 1\'Irs. Firth of an
auton1obile accident 7
A. Yes, sir.
Q. \Vbich occurred on January-on June 27, 1958?
A. Yes, sir.
Q. You were also given a history by 1\frs. Firth of stepping
into a swin1n1ing pool in-in New York on July the 23rd of
1958, is tba t correct sir 1
A. Yes, sir.
Q. From her history did she tell you of the pain or did
she tell you what she suffered at the time of the accident in
New York?
A. Yes, sir.
Q. Did she tell you of the treatment that she
page 114 ~ received in New York¥
A. Yes, sir.
Q. Based on tl1e history as she told you of the two acci-
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dents, do you l1ave au opinion concerning any causal connection between the two 1
~fr. Wilkinson: Now I'll have to-I don't know what that
is but I-that is certninly a vague and ambiguous question,
based on the history she told him. I think we're entitled to
know what she toll him too to deternrine whether or not it
is a proper question. I don't know what she told him.
~fr. T. H. vVilson: He stated about the1\tir. Wilkinson: Based on what she told you you say.
~Ir. T. H. Wilson: Ife stated what she told him.
Court: Based-I think he can answer it. Overrule the
objection.
1\fr. Wilkinson: Note an exception.

A. If the story that I-if the history is correct as given to
me sir, this patient came to me on the third of
page 115 ~ Septe1uber of '58 stating that she was in an autonlobile accident on the 27th of June, 1958. That at
that time the accident had been a definite one. That she had
had a great deal of trouble with her back, with her neck and
that she had had an injury to her lower back, that is between
her shoulder blades. That she had this opportunity to go to
New York and at the thue that she went to New York, the
pain in her neck was severe enough that her doctor gave her
some codeine so that she might be enabled to get to New York
and carry out this 1nission. That on the-on the 23rd of July
she, as I understood it, did not have an accident but had an
incident in wl1ich she stepped, simply stepped into a pool and
just at the 1non1ent she stepped in the pool, she was struck
with this pain in her belly and her back and that she was
taken to the hospital in New York and there treated.
By Mr. T. H. 'Viis on :
Q. All right. Based on that, Doctor, if that be the history
that you got fron1 her, is in your opinion, is there any causal
connection between tl1e subsequent injury in New York to the
prior accident in June of 1958?
A. I don't think that's very clear, ~Ir. Wilson.
Q. At the tin1e of the injury in New York, that was when
the compression fracture was at first seen by x-ray. Was that
your understanding of thisA. Yes, sir.
page 116 ~ Q. ~\11 right. That was the first time that the
compression fracture had been seen was after the
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incident in the pool in New York, the stepping into the pool.
In your opinion in there any connection between the compression fracture and the automobile accident which occurred on
J nne 27th, 1958 here in Hampton?
A. I think that the-that the compression of the vertebra
occurred at-in the automobile accident.
Q. Now upon what do you base that 1
A. 'Vell, on-two-probably three things. First, as explained to me, the patient simply stepped into the water. That
is the history that I gathered. It's inconceivable to me that a
patient could compress a vertebra just by stepping into the
shallow end of the pool. The second thing is that it's very
con1n1on for a person to have an injury of this sort and thenthen be struck with the acuteness at a subsequent time. That
occurs quite frequently. The third thing is that if this occurred
in New York and this patient was given a diagnosis of aand a diagnosis of a fracture was made at that time, unless I
am confused in the matter there certainly was no treatment
laid out designed to take care of a fracture of the spine that
occurred in New York unless I an1 nustaken so that everything
points up to the fact from the history and the subsequent findings that the patient went to Ne"r York with this condition
present.
pag·e 117 ~ Q. Doctor, what is the general way that a compression fracture occurs, one such as-such as this
patient had 1 How is that generally caused?
A. Ordinarily a con1pression of this sort where you get a
wedging is produced by a jackknifing. Ordinarily falling on
your feet produces a more of an even cmnpression and a jackknifing produces a wedging although I must be-say that
eitl1er could do either. That is, youQ. Could a severe-or could a person sitting still in an auton1ohile which is hit from-forcibly from the rear bv another
autmnobile, could that cnuse sufficient jackknifing t'o cause a
compression snch as was found here'?
l\[r. 'Vilkinson: Now-

BY l\{r. T. II. vVilson:
·Q. Con1pression fracture.
1\{r. Wilkinson: The first part of it is all rig·ht if he's
asking a hypothetical question. As he's asking now, I think
the ouestion is improper when he's nsking the Doctor to
speculate as what could have happened.
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Mr. T. II. 'Vilson: I just used it as the type of compression.
1\:fr. 'Vilkinson: You're using it as the type that this jury
is to pa.ss on.
page 118 ~ 1\Ir. T. H. vVilson: That's right, this type; not
this one but this type ..
1\~fr. 'Vilkinson: I object to the question as hnproper.
Court: All right, I overrule the objection.
J.\IIr. Wilkinson: Note our exception please.
A. Yes, an accident of that sort could produce this type of
compression.

By :Mr. T. H. 'Vilson:
·Q. Doctor, you mentioned that-in fact one of the reasons
that you gave for this-one of your reasons for thinking it
came from the automobile accident 'vas the treatment that
was being given from New York. Did I understand you to

say-

A. ''Tell, it was my-if I am correct in this, the patient
can1e to me with no support on her back.
Q. Did you-

1\Ir. "\Vilkinson: I'll have to object to this line. All of this
is pure speculation and conjecture on the part of the Doctor.
There's no tangible evidence of a.ny probative value yet that
he's based his opinion on. Ho'\v does he know what
page 119 ~ treatment was rendered in New York and he
hasn't told the jury that but to say because the
patient came to hin1 without a brace on her back, to infer from
that that she didn't have a brace prescribed in New York is
utter fantasy and I don't think the doctor ought to l1e allo,Yed
to speculate.
Court: That's rontrary to what the evidence is. The eYidence, as I understood it, was that they prescribed a brace
and tl1is Plaintiff has testified in great detail so I sustain the
objf:lction.
1\{r. T. H. 'Yilson: I was g·oing to-tl1e fact that she didn't
have it on~fr. T. H. Wilson:
·Q. Did you know of a back brace that s11e was "rearing or
had been prescribed~
A. No, sir.
Q. From New York?

BY
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A. No, sir.
Q. You did not know that. Now Doctor, you have seen her
over 60 times you testified.
A. Yes, sir.
Q. Would you tell the gentlemen of the jury
page 120 ~ your charges to date on l\1rs. Firth Y
A. $712.00.
l\Ir. Wilkinson: How much Y
A. $712.00. That includes the brace, sir.

By Mr. T. H. 'Vilson:
Q. Does that include the X-rays, sir?
A. No, sir.
Q. It does not include the X-ray.
A. No, sir.
Q. How much would the X-rays beY
Mr. vVilkinson: I object to that.
Court: Do yon know f

...-\. I think I do, yes sir. They're $40.00.
Court: All right sir, I 'II let the answer stand.
l\Ir. T. H. 'Vilson : Answer these gentlemen.
Court: All right sir, yon may cross examine.
CROSS

EXA~IINATION.

Bv !Ir. vVilkinson:
·Q. Doctor Wheeldon, as I understand your testimony, then
you saw the woman, Mrs. Firth, the first time in September
of 1958?
A. Yes, sir.
page 121 ~ Q. She told you about the automobile accident
she 'cl been involved in in June~
A. Yes, sir.
Q. And she told you she was complaining of pain in the
area of the neck or the cervical spine and the low back!
A. Well, between her shoulders.
Q. Well, is that what you call the low back in between tl1e
8honlders?
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A. I used the term lower back, l\{r. \Vilkinson. Lower back
she had the injury to the neck and then lower than the neck
(indicating by illustrating on Court Reporter). That was what
I referred to.
Q. Did she tell you she l1ad been b·eated by Doctor Hughes?
A. Yes, sir.
Q. After the accident?
A. Yes, she told me she was seen by Doctor Hughes and he
had given her codeine in order to get her to New York.
Q. But he had treated her several tin1es prior to her going
to Ne'v York, hadn't he·~
A. I think so, yes, sir.
Q. On several visits 1
A. Yes.
page 122 ~ Q. And she had returned to her work before
going to New York. Did she tell you that Y
A. No, sir, I didn't understand that.
Q. You didn't understand that she had gone back to work
a week or two before the N e'v York trip?
A. No, sir, I didn't see her.
Q. She didn't tell you that?
A. No, sir.
Q. Did she tell you that the complaint to Doctor Hughes and
the only complaint to Doctor I-Iughes was a pain in the neck
and not in the low· back?
A. She told me-no, she told me thatQ. Just answer the question.
1\Ir. Victor \Vilson: .Just a minute, if your Honor please.
l\fr. Wilkinson: You just wait a minute.
1\fr. Victor \Vilson: Let him answer the question.
l\fr. \Vilkinson: I asked the question.
Court: Read the question back.
(At this tin1e the last question was read to the witness).
page 123

~

A. I don't know what sl1e complained of to
Doctor IIughes. The only thing-

Court: The question w·as what sl1e told you that she told
Doctor Hughes .

. .'1.. She told me tl1a t sl1e con1plained of her neck and pain
in her upper back to Doctor Hughes.
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By Mr. Wilkinson:
Q. She told you that?
A. Yes, sir, that's what she told me.
Q. Did she tell you that she had seen Doctor Carmines who
is an Orthopedic Surgeon Y
A. Yes, sir.
Q. She told you she had seen him?
A. Yes, sir.
Q. And that was after the swin1ming pool episode. As I
understand, you don't classify tl1e swhnming pool up there
as an accident f
A. vYell-Mr. Wilkinson, if the history is correct I would
classify it as an incident rather than an accident, to clarify
the matter.
Q. Doctor "\Vheeldon, did you prepare an attending physician's report and submit to the Industrial Commission on an
acciclent1
A. Yes, sir.
(At this tin1e the witness was handed a docun1ent).
pag·e 124

~

A. Yes, sir, the term-

By ~fr. vVilkinson:
·Q. Is that the form you prepared f
A. Yes, I 1nust answer it.
~£r.

vVilkinson: I offer this as Defendant's Exhibit Five.

(The document was received and marked Defendant's Exhibit Number Five).
Bv ~fr. V\7ilkinson:
· Q. You did not in that report say it was not an accident,
did vou?
A: Is it all right to discuss this freely Y
Q. I asked you the question. I'll stand on it.
A. 'Vhat is it, sir?
Q. You did not say in this report, ''State in patient's words
how and where accident occurred.'' You didn't say, ''No accident occurred.''
A. No, sir, and may I explain to you why?
Q. I wish you would explain to the jury, yes, sir.
A. It was my understanding, the history that I got, this pa-
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tient went to New York for some sort of training. She had
this incident of stepping into the pool. Apparently
page 125 ~ her employer was very solicitous and was Yery
anxious this patient would receive benefits of
l1aving been employed by his firm. Therefore the case was
reported, as I understand it, as ·would be natural by law to the
Industrial Con1mission and therefore it gave n1e no leeway.
The case had already been reported. It gave me no leeway to
step up and say this is not true although I remonstrated with
the patient myself in 1ny estimation she had no right to draw
compensation.
Q. N o'v Doctor 'Vheeldon, lww long have you been practicing n1edicine in the State of Virginia? Didn't you say 40
son1e years?
A. Yes, sir.
Q. And you haYe had untold experience before the Industrial Commission, haven't. you f
A. Yes, sir.
Q. Didn't you know that you-it was iinproper to sig11 a
report as attending physician, "Date of accident July 23,
1958. Describe how tl1e accident happened. Plaintiff has evidence of sprain of low back.'' You are not telling this jury
~~ou signed that because smnebocly told you to 1vhen you kne"r
it was wrong?
A. No, sir, I didn't mean it that way, sir.
Q. Isn't that what you said f
A. No, sir, what I am trying to explain is that
page 126 ~ there is a great deal of latitude in tlw interpretation of these Industrial Reports.
Q. But you know that you are not supposed to file a report
stating an accident occurred-that the patient was injured in
an accident which oecurred in July if, as you now tell this
jury, it happened in June and you knew it. You knew that was
wrong, dicln 't you?
A. I don 't-I don't classify it as being wrong. She had this
incident and a great n1any of the Industrial cases 'viii accept
a thing of this sort if it occurs while a. patient is at work, a
person is at work.
Q. Now just a n1inute, Doctor. I don't want to argue with
You. You know vourself that there's no ense in the Industrial
·commission tha·t they will allow a recovery for an injury in an
automobile accident to be changed, the elate to be changed a
1nonth later to an accident occurring while she was in the
scope of l1er employment. You know that.
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.A. I didn't say that, sir.
Q. What did you just get through saying, a wide latitude
of the commission .
.A. I'm talking about the fact if a person is hurt at work.
Q. But was she hurt at work!
.A. What do you sayY
Q. Was she hurt at work?
page 127 ~ A. I don't think so but they accepted it in New
York as such.
Q. "\Vhy did you say she 'vas?
A. Well, I was probably following out the precedent that'
had been set in New York.
Q. You are not going to follow what somebody in New York
did if you think it's wrong, are you, Doctor t
A. I admit that I should have changed this, "Date of accident" to ''Date of incident" probably. I don't think they
ought to have ever paid this at all.
Q. Beg your pardon?
A. I don't think they should have ever paid this.
Q. But you were a Inoving party towards her getting paid
for it?
A. Because her employer requested it.
Q. And you .filed a false report because her enlploverA. No, I don't think so.
·
~Ir. Victor 'Viis on : Just a n1inute. This witness has tried
to answer that, I think to the satisfaction of the jury and to
the Court but he keeps repeating it and is insinuating the
Doetor is lying.
1\{r. Wilkinson: You are exactly right, I'm inpage 128 ~ sinuating, and if that isn't 'vhat it does, I'll vouch
the record on that.
Court: I think the cross exan1ina tion up to this point is
proper. All right.

By Mr. Wilkinson:
Q. And in there you state that she hurt her back in New
York in the swimming pool, don't you?
A. Yes, except I did not say in tl1e report that the bone
fracture of her back in the swimming pool.
Q. You didn't. say that. That's the only thing you left out,
didn't you. And your X-ray people were paid by the insurance
carrier of the Industrial Commission, weren't they?
A. I don't know about thatf
Q. You don't know· about that?
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A. Not by myself. No, I don't know about this.
Q. And you were paid for the back brace that you fitted
on her, weren't you, the $62.00!
A. Yes, sir, I was paid that.
Q. By the compensation carrier for the Co-op?
A. Yes.
Q. And now you tell this jury in spite of receiving this
money that she wasn't even hurt at this time?
A. ·I may be entirelypage 129 ~
Court:

~fr. ''Tilkinson: I offer these in evidence, if
it please the Court.
All right.

A. I may be entirely somewhat in error in regard to this,
gentletnen, but here is the situation that arises in many of
these cases. I'm a Doctor and I'm trying· to treat the patient.
As I understand t.he situation, a person who is hurt c.an accept
either one situation or the other and I don't think a Doctor
ever knows which the patient has elected to choose and I think
very frequently the doctors are confused and I certainly was
as to how this thing would come out.
Bv l\fr. "\Vilkinson:
·Q. ,Just a minute now, Doctor. I can understand your confusion in some times. There's no confusion in your mind where
a wmnan claims to be hurt in an automobile accident in June
as contra.sted with her claiming to be hurt in a swimming pool
accident in July. There's no confusion in that?
A. No, sir, there is certainly not.
Q. "\Vhy do you tell this jury you were confused and that
cloetors get confused on such things as that?
.A.. It isn't the doctors who are confused.
Q. You weren't confused in this case, were you Doctor
Wheeldon?
page 130 ~ A. No, sir, because I thought this can1e from
the-that the fracture came from the original accident and that the back, if anything, "ras aggravated if anvthing in the incident.
·
Q. Why didn't- you say that if that's what you thought?
A. I didn't say that she had the fracture.
Q. Doctor, you said that the back was injured and that she
had had a whiplash injury to the neck in June. You haven't
said anything about the back down in this one?
A. That's right.
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Q. 'Vhy dicln 't you say it on that report 1 You fill out accurate reports, don't you 1
..\. I fill out very accurate reports.
Q. Is thatMr. Victor '".\7ilson: Let the gentleman answer.
A. I tried to differentiate as near as I could by classifying
it if anything as a sprah1 of the back in the pool. I put-I
didn't put down here the won1an fractured l1er spine at all,
sir.

Bv ~Ir. 'Vilkinson:
'Q. Because you didn't know it at the time, did you~
A. This 'vas dated the eleventh, sir, and I saw
page 131 ~ the X-rays.
Court: 'Vhat month! The eleventh of what month!
~-\..

Of September and I saw· the X-rays on the fourth.

By ~Ir. 'Vilkinson:

Q. Did you know she had a fractured-a con1pressed vertebra at the time you filled that report out~
A. Yes, I knew she had it.
Q. 'Vhy clidn 't you put it on there if you knew it'
A. Because I thought she only had the sprain.
Q. But you say about the other condition, the other injury
you say a whiplash injury. 'Vhy didn't you put a compressed
yertebra down here. It says g·iving the cause right here, "Give
the description of, nature and extent of accident. Plaintiff has
evidence of sprain of low back as evidenced by objective findings.''
·:;.\.. That's right.
Q. No'v you go down l1ere further, ''Is above accident the
onl~r cause of Plaintiff's condition." You say, "Had a 'vhiplash injury on June 27, 1958 which may be contributing to
present condition.'' "-:'hy didn't yon put compression fracture
there~

pag-e 132 ~

A. It sl1ould have been in tl1ere.
Q. So you just left it out '

A. No, I clicln 't just leave it out. It was left
out, sir.
Q. 'Yho left it out 1 That's your report, isn't it?
A. Yes, sir, tl1e stenographer, the secretary left it out.
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Q. But you signed it after it was completed Y
A. Yes, sir, I signed it, sir.
Q. And you knew that by signing that that Mrs. Firth would
recover money from an insurance company or from her employer, didn't you 1
A. Yes, sir, over my protest, sir.
Q. I understand your protest. I heard that just a few minutes ago. Now Doctor, in a compression fracture don't you
usually have some manifestation or some evidence of any injury right after it occurs t
A. You usually do, sir.
Q. Is it something that would wait four to five months before it would reveal itself or three months Y
A. It could.
Q. Now Doctor, a compressed fracture of the vertebra could
wait three months and you never would know anything about

itY

page 133

~

A. I have seen it occur.

Q. 'Vouldn 't you have some pain~

A. If the fragtnents of the bone at the time of
the accident are driven together so as to interlock like this
{indicating), frequently you can have not only a fracture of
the spine but yon can actually have a fracture of the hip joints
or else which is in which a patient can't walk on it unless it is
disentangled.
Q. But you have pain or there would be tenderness in the
area?
.l\. Not necessarily.
Q. There would be son1e clinical finding to reveal a fracture, wonldn 't it ?
A. As I understand it, }Irs. FirthQ. I'm asking you this question. I'm not speaking about
}frs. Firth.
A. Yon 're right.
Q. There would be son1e clinical :findingY
A. Yes.
Q. There was none so far as you know concerning ~irs.
Firth until after the swimming pool incident or accident
wl1ichever you prefer, was it?
A. That's right.
Q. Isn't that most unusual?
A. It's unusual l1ut possible, sir.
Q..A.nd it doesn't happen very often Y
page 134 ~ A. That's right.
Q. And it's not a n01·mal tl1ing when a person

.·

·~

..
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sees a doctor on several occasions continually c01nplaining of
a pain in the neck for her to have a fractured vertebra or a
_compressed vertebra in the lower part of the back, is it? The
.pain there would n1anifest itself or tenderness if she 'vere
completely examined, wouldn't she?
A. Vvell, you have used some discription to ask the question. Now I'll ask the san1e privilege.
Q. Yes, sir.
A. This patient was con1plaining when I first saw her, very
bitterly of her low-of her neck, complaining to such an extent that she could have easily attributed the pain in her back
which is-is down her (indicating) to her neck and not have
differentiated between the two. That-could have easily been
done.
Q. A doctor should be able to differentiate 1
A. Yes, sir, I think so.
Q. And she l1ad been seen, Doctor 'Vheeldon, by four different doctors before she got to you, hadn't she? Didn't she
tell vou that?
A~ Yes, sir.
Q. But none of them placed anytl1ing·-as to the condition
in her dorsal or thoracic area of the spine until after the
swin1ming pool incident, did they t
page 135 ~ A. Well, on that b~sisQ. So far as you know now.
A. That's what I am trying to explain.
Court: All right, go ahead.
A. That isn't very fair to say four on tl1at basis because the
doctors in New York didn't see her until after the swimming
pool incident and actually they were-taking·. the Ina tter that
the patient had the incident at the pool, was sent to the hospital and they started definitive treatn1ent imn1ediately at that
time so actually Doctor Howard and Doctor Carmines are the
ones that saw her here.
Q. As I understand it, they saw· her before, a month before
you did, that is, t be New York doctors 1
A. That's right.
Q. They would norn1ally be in a better position to evaluate
and diagnose an injury then tl1an son1eone a month later,
wouldn't they T
~\. They should lla,·e.
Q. And when tpey ar~ g·iven a historr, assumin~ tl1is, Doctor, that a lady JUmps Into the shallow end of the pool and
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lands heavily into the pool, her feet hit the bottom heavily, she
immediately feels a severe pain the minute her feet hit the
ground; she has to be dragged from the pool and c~rried to
the hospital and there it is found she has a compressed fracture of the vertebra. Wouldn't it be a normal
page 136 ~ conclusion that the vertebra was compressed when
she jumped into the pool T
A. If when she went to the hospitalQ. Just assuming what I said to be true.
~:fr.
~fr.

Victor Wilson:. Don't interrupt him.
Wilkinson: If he's not answering n1y question, I can
interrupt him.
1\ir. Victor 'Vilson: He keeps on interrupting the witness
when he attempts to answer.
Court: You may answer, Doctor.
A. If she went to the hospital and if the water was shallow
as the history gh·en me and she jumped as you say and landed
heavily on her feet in the pool, then I would agree with you.
The history that I get is completely divergent thatQ. I didn't ask you that, Doctor. I just asked you this and
you agree that would be the-that would be the likely producing cause of the compressed vertebra T
A. No, I didn't say it was.
Q. You answer it again.
A. You asked me if that could do it and I said it could but
I did not sav that I was sure it did.
Q. You are assuming the automobile accident, aren't you
Doctor
·
pag-e 137 ~ A. Yes, I'm con1paring the automobile accident
and what I understand the accident in the pool.
Q. You're assuming she was in an automobile accident?
A. Well, I thought that was pretty well admitted.
Q. No, sir, not fron1 your standpoint it isn't. You're assunling that because she· told you that?
A. That's right.
Q. Just like you can assume what I tell you about the swimnling pool accident, isn't that correct Y
A. 'Veil, I don't assume what you said because that wasn't
history given n1e, sir.
Q. I say assuming· that was the history tl1at was given,
would you say tha.t would likely be the producing cause of her
injury!
A. No, I said it could bave been.
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Q.
A.
Q.
A.

I'm asking you if that was a history would it have been?
I don't think anybodyDo you follow me, Doctor t I don't mean to confuse you.
I know it.
Q. Assuming that-that lVIrs. Firth jumped into the shallow end of the swim1ning pool, into two and a half to three
feet of water, she landed heavily on her feet and
page 138 ~ immediately thereafter suffered a pain in her back
in the mid region of her back and in her abdomen ;
she was carried to the hospital and X-rays taken and there
found that she had a compression fracture of the vertebra.
Would not the fact that she had jumped in and landed heavily
on her feet in all likelihood be the producing cause of the injury, the pain was immediately afterwards!
A. If this patient had an automobile accident in-July,J une 27, and she complained of pain in her neck and in her
back and then subsequently had this incident in the pool in
which she was taken to the hospital, I don't think anybody in
the world, a.ny doctor in the world, if she jumped with her
feet on the floor of the pool heavily, I don't think anybody in
the world could tell which is which.
Q. You're assuming she had-she complained of pain in
the lo'v back before that 7
A. I'm taking the whole history.
Q. vVhat history are you taking, where she complained of
pain in the low back before the New York incident1
A. Yes, sir, she statedQ. To whom did she make that con1plaint?
A. She told me she had".
Q. In September!
A. Yes, sir.
page 139 ~ Q. Then as I understand it, to reverse what you
said, no body can tell whether it came from the
automobile accident or the swimming pool accident, can they!
A. If you're-if the patient's history to me is correct then
I think we can say it was the auton1obile. If it is your-if you
are correct, then I don't think anybody in the world can tell.
Q. But the chances are if my history is correct it would
have happened at the swin1ming pool~
A. Just as equally as if her history occurred, it occurred
in the automobile.
Q. 'Vhy don't you answer my question?
A. If your history is correct, it is true then.
Q. Then my theory is right?
A. That's right, sir.
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Q. Now isn't it a fact that a compression fracture is normally brought about by a squeezing of the vertebrae1
A. Yes-yes.
Q. And isn't that normally a force exerted on the body
from above or below to cause a jackknifing of the spine?
A. No, sir, where people land on their feet with their body
in an erect position like a pencil, and I think it's all agreed
whether she stepped in or-counsel said ju1nped
page 140 ~ in, she did go down straight, tha.t usually produces an even compression. It's the jackknifing·
that produces the flattening of the front and the broadening of the back like this (indicating), like closing a book so
thatCourt:

Go ahead.

A. So from the X-rays themselves, fron1 the wedging of the
vertebra I would say she had an accident in wl1ich there was
jackknifing and whether that-whether the pool incident or
the automobile accident was n1ore likely to do that might help
you clarify the matter.
Q. And you just c.ouldn't tell this jury w·hich caused it,
could you, from a practical standpoint?
A. Fr01n the point of view of a doctor with the history as
g-iven, I would say the automobile accident caused it.
Q. And that's based entirely on what s01nebody is telling
you and not on any objective or clinical findings that you
1nakef
A. Yes, sir, I have to go on the history, sir.
Q. And that's all that you are going on?
A. Not as to the fracture, no, sir.
Q. I don't mean that, Doctor. I mean as to the cause of it.
You understand, Doctor 1
A. I understand you very thoroughly, sir, and I think you
don't understand me, sir.
page 141 ~ Q. I think I do sir, but I'm asking you that the
cause of this injury, the only thing you can tell
this jury is based on what someone else told von because vou
didn't see either one of them and you don't know anything
about either one of them, isn't that right 1
A. Either acc.ident·f ·
Q. That's right.
A. No, sir, I dicln 't see either accident.
Q. The best you can tell this jury is that your opinion is
based on what someone else told you, isn't that correct f
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Dr. Thomas Wheeldon.
A. I don't want to embarrass you but you-you say someone else. Do you mean you or do you mean the patient!
Q. You're-you don't form your diagnosis based on what
I told you, Doctor Wheeldon, because I haven't talked with
you until today and I assume your opinion was made up
before I got here.
· A. I bad no history this patient jumped in the pool ever.
Q. If it develops she did jump in the pool or if it develops
something else she told you was improper, then you would
cha.nge your opinion¥
A. I would say nobody in the world could tell.
Q. That's exactly right, including you. You
page 142 ~ couldn't tell either.
Court: He's in the world.
~Ir. Wilkinson: That's right. Sometimes we get going
here, maybe I think I'm a little out of the world.
By Mr. "\Vilkinson:
Q. Now Doctor, isn't it true that normally on a jackknifing
or a compression fracture from an automobile accident it's
usually a little higher up in the vertebrae than down as low as
the seventh or eighth dorsal vertebra 1
A. Read the statement, will you please, again Y
(At this time the last question was read to the witness).
A. On the contrary, it's usually the sixth vertebra or below.
Q. Usually belo'v that?
A. Yes.
Q. You disagree with other doctors on that point or is it a
question open to difference of opinion Y
A. I disagree. I think there's very little doubt that the first
lumbar vertebra or the twelfth dorsal are the ones that get
hurt.
Q. I thought that's the toughest part of your body.
A. I'm answering your question.
page 143 } Q. Isn't that·the toughest part of the body?
A. No, sir.
·
Q. The lower part of your back is not
A. No sir, no.
Q. What part-what bones are the hardest bones or
toughest bones?
A. Sir¥

J osepl1 J. liacDonald
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Dr. Thom,as TVlzeeldon.
Q. "\Vha t is the toughest bones in your body or hardest to
injure t
A. I would say probably your pelvis or probably your
fetnur, sir.
Q. That's back here, isn't it (indicating) f
A. Sir¥
Q. Isn't this your pelvis (indicating) f
. .:\.. Yes.
Q. Isn't that where I pointed when I asked you?
A. No, sir, your question was, whether it was more likely
the vertebra aboYe this would have been more likely hurt.
Q. That's right.
A. I said it was not the case. I said it was sixth vertebra
or below.
Q. Let's get on to the last part and I think I'll be just
about finished, Doctor \Vheeldon. You mentioned
page 144 ~ the erectness of her body or the straightness of
her neck. I believe were you referring to a scoliosis at that tilue?
A. No, sir.
Q. Have you referred to a scoliosis present in this lady1
A. Yes, sir. I said that she was pulled_over to one side.
Q. That's right. How long had this c~ndition existed!
A. Undoubtedly the scoliosis of which I refer is-has dated
fron1 an accident because she had a minimal amount of curvature of the spine 'vhich she has had for a long time. That
does not respond in adult life to treatment. Therefore, the
part which would be resulting-would improve by treatment
would be of a new occurrence and she has her scoliosis which
I refer to has improved tremendously by her back brace.
Q. Is that of recent origin, the one you are referring toY
. A.• I'm talking about the one which-I saw when she first
caine to Ine, yes, sir.
Q. Now Doctor, assuming that l\'It·s. Firth dove into the
pool and at the time she dove she felt a snap in her back,
"·ould the addition of those facts change your opinion any?
A. If she hit her head on the bottom of the
page 145 ~ pool, yes.
Q. Assuming she didn't hit her head on the
hottom of the pool. Assuming she dove in and as she dove
felt a snap in her back.
A. I would say then, gentlemen, that she aggTa.vated the
condition that she had from the automobile ac.cident.
Q. You still say she had the fracture as a result of the
automobile accident 1
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Dr. Thomas JVheeldon.
A. That's my conviction, sir.
Q. Although she had no n1anifestation of pain and the doctor could find no tenderness on exan1ination until after the
swimn1ing pool accident f
.A.. I don't know whether the doctors found any tenderness
or not.
Q. You did read Doctor Hughes' depositions, dicln 't you?
A. No, I haven't seen Doctor IIodges' depositions.
Q. You did not read them?
A. I saw the two New York ones. I haven't read it if I have.
No, I didn't see it.
Q. Let's get on to that one then, Doctor. Let's assume then,
Doctor, for the benefit of the jury that ~Irs. Firth went to see
Doctor Rupert Hughes on June the 30th, 1958, three days after
the automobile accident cmnplaining of pain in
page 146 ~ the neck. Again on July the 2nd, 1958 complaining of pain in the neck ; again on July 7, .July the
15th and July the 17th, complaining only of pain in the neck.
'yould the addition of that assumption change your opinion,
the fact that she never complained of pain in the back to the
attending doctor?
A. No sir, it wouldn't if it's absolutely true that she didn't
con1plain in the particular area but I go further than that
because unless I am entirely mistaken this woman had a severe
conditiO'll right here (indicating) between her neck and her
upper back and I don't think the average lay person 'vould
necessarily differentiate between that point and a point about
that much-five inches below (indicating).
Q. 'Vhen did all this pain develop? She bad gone back to
work and had gone on a trip to New York. Are you telling· the
jury her neck was still in that highly inflmned condition in
September?
A. Mr. Wilkinson, when this patient can1e to me I consider~d her an etnergency case to work up.
Q. That's tlnee months after one accident and two tuonth~
after another one and you were able to detern1ine in which
accident she was hu1·t iii?
A. Sir?
Q. I say she <.>arne to )"Ou three 111onths after one accident
and two mouths after another one and you were
page 147 } able to determine when she was in your office
which accident she was hurt in?
A. This patient stated that she was in an automobile accident on July the-on June 27th, 1958. She stated that she
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had seen her doctor and that in order to go to New York
somewhere around the 23rd-the 22nd of July, that her doctor had to give her codeine in order to get her to go so that
she might go.
Q. Is that what she told you Y
A. That's what she told me, sir. Then she has a very minor,
according to my history, a minor incident in a pool in Ne'v
York. Now I am forced with that history to draw the conclusion that the automobile accident 'vas a causative factor.
Q. Did she tell you she attended classes while she was up
there at school f
A. It was my understanding she went, yes, sir; that she
went for instructions.
Q....<\11 right, sir. Now~-you use hospitals here. I believe you
said you are a member of Dixie?
A. Yes, sir.
Q. If there was such an emergency with this lady, why do
you make her go all the way to R.ichmond for an X-rayf vVhy
conldn 't she go to a local hospital?
A. I wanted to see her the next morning 9 :00
page 148 ~ o'clock.
Q. You were down here twice a week.
A. I wanted to see her the next morning.
Q. 'Vhat did you have to do that you bad to make her come
down to Richmond?
A. I had to have her X-ra.yed.
Q. Yon could have had that done in Dixie?
A. I wanted it done there and see the X-rav films the next
~rn~~

~

Q. Couldn't she have gone to Dixie instead of going· there?
.A. I wasn't there. I was in Richmond.
Q. Couldn't the X-rays have been sent to you?
A. That would have delayed the tin1e. I wanted to see the
X-rays 9:00 o'clock the next morning.
Q. You were down here twice a week.
A. I was here on Tuesday. I "ras not on Thursdav.
Q. What did you call a mild analgesic. Is Codeine one?
.A. Yes, sir.
Q. Let's see, wha.t did you say )rour bill was?
.A. 600-700--the professional services are $665.00 and the
brace was sixty-two, which you say has been paid.
A. I get $759.00-six hundred fifty and seventy-two, is that
correct-and sixty-two?
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A. You get that 1
Q. Six fifty and sixty-two
A. Where did you get that, sir?
Q. Didn't you say the brace was $62.00?
A. Yes, sir, and the profesional-the bill wasQ. I understood you to say the total bill was $712.00 including the brace.
A. vVell, that is a minor thing. It's six hundred twentyseven.
Q. Six hundred twenty-seven is your bill and the brace has
been paid for 7
A. I mean seven hundred twenty-seven, sir. Six hundred
sixty-five and sixty-two.
Q. The brace has been paid for by the insurance carrier of
the Peninsula Co-op so far as you know?
A. Yes, sir.
Q. At least you have gotten the money for it?
. .-\.. \V' ell, I didn't know I had but that's all right. You have
the receipt.
Q. \Veil, was that the receipt satisfactory to you Y
A. Yes sir, absolutely.

page 149

~

:\Ir. \Vilkinson: I think that's all.
(The invoices for $40.00 and $62.00 were received and
1narked Defendant's Exhibits Six and Seven, respectively) .
page 150

~

Court: ...J.\.11 right, anything further 1
1\Ir. T. H. \Yilson: I think that's all, sir.

•
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•

page 162 }

:lfr. '''ilkinson: Now we· object to tl1e Instruction as
amended for hvo reasons. We think there are two errors. One
is the measure of damages as I understand it, is not the
reasonable value of the time lost from her employment but her
loss of earnings fron1 the employment. Certainly, there has
been no evidence that I have heard from any of the doctors
that her condition is permanent. The most that can be said
that Doctor Wheeldon said it would be some time in the future
before her back clears up. There's no evidence at all that this
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condition, whatever she has, excepting Doctor vVheeldon,
would be a permanent disability.
Court: .All right sir, I'm going to grant this
page 163 ~ Instruction.
Mr. \Vilkinson: Note our exception.
Court: Granted. Note the Defendant's exception.

•

•

•

•

•

DEFENDAN.T'S INSTRUCTION B (Refused):
l\Ir. Victor \Vilson: We object, if your Honor please, to the
second paragraph in the fifth line. The meat of that, it seems
to us, whether it was a proximate cause or a causation
whieh produced the compound fracture as a proxpage 164 ~ imate result of the automobile accident .

•

•

•

•

•

~Ir. ·victor "\Vilson: That's true but it's misleading, if
your Honor please. We're getting down to technicalities.
What is an injuryj If she had an injury and didn't kno·w
it. which was not the result of an automobile accident then
of course tl1ey're not liable but if the injury was attributable
or can be traced to the automobile accident or
page 165 ~ came from the cause of the accident, then of course
it is. They are responsible in damages and that
sentence alone is misleading.

Court: .All right, I'll pass that for the n1oment.
(At this time the Court then considered the other Instructions of the Defendant after which the Court returned to the
Defendant's Instruction "B").
Court: That brings us back to "B" which I refuse.
l\{r. Wilkinson: I don't like to argue with the Court. Would
you mind giving your reason for your refusal Y
Court: Yes, sir, I think it's covered by ".A "-wait just a
second. B-1-A.
Mr. Wilkinson: A-1. If that is your only reason, would
your HonorCourt: That isn't my only reason but I don't know that I
have to give you any reason.
Mr. Wilkinson: I understand that.
Court: You asked me why and I-I want to be nice and I
answered the question but I'm not going to give you any
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reason why I'm doing it except that I don't think it is a
proper Instruction.
l\ir. Wilkinson: That's the point. In other 'vords, if it's
based on being redundant 've want to substitute '' B'' in place
of '' A-1'' if you think the Instruction ispag·e 166 ~ Court: I think A-1 is a better Instruction in
this case.
1\Ir. "\Vilkinson: We except to the ruling of the Court in
refusing Instruction "B" as offered for the reason we think
the Instruction is a clear and concise statement of the law
sofar as the Defendant's theory of the case is concerned
and Instruction '' B'' contains certain provisions of the law
which are not contained in Instruction '' A-1'' or in any other
Instruction. I might say in a ease where the sole issue is one
of injury alone, that there's, of necessity, will be a certain
mnount of repetition in the Instructions but we do not think
this Instruction is repetitious enough. to be refused and 've
tl1ink it is a complete and accurate statement of the law.
Court: All right sir.
1\h·. Wilkinson: I'd like the record to show that-I would
like the record to show that after the Court had refused to
g-r·ant Instruction ''B'' as offered by the Defendant that the
Defendant then offered to withdraw Instruction '' A-1'' and
grant Instruction "B" in its place which action the Court
refused.
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