NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
10
.366
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk
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IN THE

~; .-

Supreme Court of Appeals of Virginia

X...

AT RICHMOND.

Record No. 6307

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmopd on:
Wednesday the 1st day of.December,.1965.
\.

COLONIAL PIPELINE COMPANY,

Appellant,

against
WILLIAM LOHMAN AND FRIEDA H. LOHMAN,
Appellees.

From the Circuit Court of Fairfax County
Albert V. Bryan, Jr., Judge

Upon the petition of Colonial Pipeline Company an appeal
and s.upersedeas is awarded it from a final order entered _l;;y
the Circuit Court of Fairfax County on the 7th day of ],fay,.
1965, in a certain proceeding then therein depending wherein
the said petitioner was plaintiff and William Lohman and
others we~e d~fendants; upon the petitioner, or some one·fo~·
it, .entering in,to bond with sufficient security before the cle:r;k
of" the said circuit court in the penalty of forty-five hundred
dollars, with condition as the law directs.
·
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Filed in Circuit Court Clerk's Office Aug 11963
THOMAS P. CHAPMAN, JR.
Clerk, Fairfax County, Va.
WRIT TAX PAID $1. 50
DEPOSIT 15.00
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PETITION FOR CONDEMNATION
OF EASEMENTS FOR PETROLEUM
PRODUCTS PIPELINE
page 2 ]

TO THE HONORABLE JUDGES OF SAID
COURT:

Your Petitioner, Colonial Pipeline Company, hereinafter
sometimes called the Company, respectfully represents that:
1. It is a Virginia public service corporation whose business
is the transportation of petroleum products and/or any other
liquids or gases by pipe line as a common carrier for the
public, and is authorized by Section 56-49 of the Code of
Virginia, 1950, as amended, to acquire by the exercise of the
right of eminent domain certain prC?perty necessary for its
use in serving the public, in the manner .provided by Chapter
1.1 of Title 25 of said Code, and that it desires to exercise such
authority as herein stated.
2. The work or imprpvements described. herein to be made
by the Company are necessary to provide pipe line facilities
for the transportation of petroleum products and/or any other
liquids or gases.
3. The public uses for which the rights, privileges and easements of right of way described herein are to be acquired,
are the transportation of petroleum products and/or any other
liquids or gases as a common carrier for the public, and the
construction, mB:intenance, inspection, operation, protection,
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repair, replacement, change of size and removal of 2 pipe
-lines for that purpose. -4. The work or improvements to be made upon the rights
of way hereinafter described include constructing; maintaining, inspecting, operating, protecting, repairing,
page 3 ] replacing, changing the size of, ax;td removing
two_ (2) pipelines, one 32-inch O.D., and one 65/8 inch O.D., fortlie -transportation- of petroleum products
anaTor-any-other liquids or gases. The pipe lines to be constructed on the right of way hereinafter described will be
laid in trenches dug within said right of way, whlgh _sa.i_d.
tr_~h.:~s, __after said pipe lines are placed therein, will be
r~filled with not less than 30 inches of cover over said pip~.
lines to the normal surface of the land in such manner as not
to_jpJ~r.fElre with the cultivation of the land, except that the
Company may construct its pipe lines above the channel Q£
any natural or manmade stream, ravine, ditch, or other water
course.
5. The estate, interest or rights to be acquired· in this proceeding are the following:
(a) Easements for two (2) pipe lines right of way with the
right to construct, maintain, inspect, operate, protect, rep~r,
replace, change the size of, and remove two (2) pipe li.D.es
for the transportation of pertrolewm products and/or any
other liquids or gases, said right of way and easements being
fifty (50) feet in width; on~-over-·and through the lands of:
tlie-a:eferidants who are owners of the parcel of land as hereinafter stated (herein referred to as Owners), situated in
Fairfax County, Virginia, as hereinafter more particularly
described.
(b) Two (2) temporary working space ea~ements twentyfive (25) feet in width, parallel to and abutting upon the
above permanent .easement as hereinafter more .particularly
described, to construct the aforesaid pipe lines, which easements shall terminate and revert to the Owners, their successors or assigns, upon completion of construction.
page 4 ]
(c) All other· rights necessary "for the full enenjoyment or lise of ·the aforesaid right of way
· and easement, including, but without limiting the same, the
right from time to time to cut all trees, brush, undergrowth,
and other obstructions on said right of way that may endanger
or interfere with the construction operation, maintenance or
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repair of said pipe lines.
(d) For
pur.poses of constructing, maintaining, inspect::.
ing, operating, protecting, repairing, replacing, changing the
-siZe of, or removing its facilities, the Company shall have
the right of ingress to and egress from the right of way over
such right of way and over such private roads as may now
or hereinafter exist on Owners' property. Any damages resulting to such private roads from such use shall be repaired
by the Company at its expense. The right, however, is reserved to the Owners to shift, relocate, close or abandon such
-private roads at any time.
·

the

The Owners shall have the right to use said right of way .
and easements for agricultural, fencing, or any other purposes
not inconsistent with the rights hereby acquired, provided,
however, no water shall be impounded upon and no buildings
or other structures shall be placed on said right of way,
which said terms and conditions shall be covenants running
with ~he land. The rights reserved to the Owners shall be
subject at all times to the paramount right of the Company to
remove or destroy any crops or to cut any fences upon the
right of way for the purpose of maintaining, inspecting, operating, protecting, repairing, replacing, changing· the ~ize ·of,
or removing said pipe lines, provided that the
page 5 ) · Company shall repair and restore· any fences so
cut, or install gates therein, and shall pay damages f~r any growing crops so removed or destroyed in the
exercise of such .right, provided written notice thereof is
given to the Company within thirty (3.0) days after the
Owners have .actual knowledge of the occurrence of such
d:_amages caused by the Company. In the event of the Company's failure t~ make such repairs or payments, it shall
be liable to the Owners for such damages in a separate action,
which: said terms and conditions shall be covenants running
~the land.
? ~.! Owners shall ha~e- t~ right._~o constr~~ install ang _
maint:un p~s~ways, .r?aas~ sfree~~'- wa~rLse~e~ jelephQ~J1e~~ otJmr·:·~ty:· lines -over,_ across or thr_?~g]Lmud'"
right of way:=at-~p_omts the ·owners may··desfre, so 1ong
-as--such passways, roads, streets, water, sewer, telephon_e,
electric .or other· utility lines will not interfere with ·or e_ndanger the ope~ation? maintenance, repair or .removal of the
CoiJ?.pany's· pipe lines bu~i~d within said right of .way; pro-
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·vided that -said rights reserved to the Owners shall be subject at all times to the paramolint right of the Coml!any
to cut tbt:ougb . an~~~ passways, streets, roads or utnlty
lilies upon said right of way, and to interrupt the use thereof, for the .purpose of maintaining, operating, repairingz_ .
a~ering, repla~P-;:tel(lUving::tJr...[·-company'S said pipe
liries; and provided further that any a~ageaon~
Com~y in @cexex cise nt:suCli par~_olll_!!_~g__ht shall 6"e
r~ts OWB e e s - . and in the event of tlie
Company's failure to ·make such repairs, it shall be liable to
th~ Owners for damages in a separate action, which said
terms and conditions shall be covenants running with the
land.
6. The location of the aforesaid easements of
page 6 ]
right of way over, upon and across the parcel of
land referred to herein as Parcel No. FI-39-X, and the quantity of land included therein are shown by a plat of the land
attached hereto as Exhibit A, and are more particularly described as follows:
A 50 foot permanent
3.51 acres, more or less,
of and 25 feet easterly
being more particularly

right of way easement containing
being measured as 25 feet westerly
of a survey line, said survey line
described as follows, to-wit:

Enter subject land at a point on a southerly property lln:e,
said pQint being 1085 feet easterly ·of a southwest corner-;thence run North 23° 56' East a distance of 183 feet to a
point; thence run North 8° 56' East a distance of 40 fee.t to
11. point; thence run North 6° 04' West a distance of 2838
feet to a point of exit from subject lands on- a .northerly
boundary line thereof, said point being 128 feet easterly of
·an interior northwest corner.
·Together with a temporary working easement 25 feet in
width- lying easterly of, parallel to. and abutting upon the
hereinabove described permanent right of way across the
·entire tract.
·Also "together with an additional temporary working ease..
ment 25 feet in width lying westerly of, parallel to-;and abutting upon the hereinabove described permanent right of way
and facing on U. S. Highway No. 50 and extending in depth
northeas-terly 100 feet, both of which temporary easements·
together contain a total of 1.81 acres.
·
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Being a part of the. same real estate containing 271.59
acres, more or les~, of land more particularly described in
that certain Deed dated February 1, 1937, froin Louis Edwin
.Crandall to William Lohman and Frieda Lohman, his wife,
as found in the records of the County of Fairfax, State of
Virginia, in Deed Book L-12 at Page 100.
page 7 ]

7. So far as your Petitioner now knows or has
been able to ascertain by reasonably diligent
search of the records, the. names and residences of the defendants who own, have, or claim some interest in the afore~ ·
said piece or parcel of land and are entitled to an interest
in the just compensation to be ascertained in this proceeding
are as follows :
Parcel No.
FI-39-X

Owners·
William Lohman
Frieda H. Lohman

Address
Route 1
Fairlax, Virginia
Route 1
Fairfax, Virginia

Petitioner is not advised as to whether there are any wn,...
taxes, charges or assessments against. the property to be condemned and asks that ascertainment thereof be made in this
proceeding.
8. There has been compliance with the provisions of Section 25-46.5 of the Code of Virginia, 1950, as amended, in
_that the Company, through its officers and agents, has made
bona fide but ineffectual efforts to acquire the said easements
of right of way from the respective Owners, but said efforts
have failed because the Company and the Owners have been
unable to agree upon the purcha~e price or on the terms of
·
purchase.
9. The award of the commissioners is to be in full and
total payment .for the right: of way and easement and all
other rights necessary for the enjoyment and use thereof, for
damages and for all trees, undergrowth, brush and other obstructions on said right of way which are cut by the Company because they may injure, endanger or interfere with
the construction, operation, maintenance and repair of said
.
·
pipe line.
page 8 ]
10. A public necessity or an essential public
convenience requires that Petitioner enter upon
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the hereinbefore described property to be condemned prior ·
to the determination and deposit of the award of just compensation, for the purpose of constructing its pipe lines in
the manner proposed in this petition and that an emergency
exists justifying such entry and, further, that the interests of
the Owners ~f such property will' be adequately protected
by the payment into Court for the benefit of said Owners of
the amount of the offer made by Petitioner in accordance
with Code Section 25-46.5 and in the discretion of the Court,
by the giving of a surety bond in an amount and with such
surety as the Court may determine in accordance with Code
Section 25-46.8.
11. Authority has been obtained from the Company's
Board of Directors for the acquisition, by exercise of the
right of eminent domain of the rights, privileges and easements herein described.
I

WHEREFORE, Petitioner prays for judgment that the
aforesaid estates, interests or rights in the property as hereinabove described be condemned and the title thereto vested
in Petitioner; that just compensation for the rights to be so
taken and the damages, if any, to any other property beyond
the peculiar benefits, if any, by reason of such taking and use
by Petitioner, be ascertained and awarded in the manner
prescribed by law; that distribution of such award be made
by the Court in the manner prescribed by law; that an order
be entered by the Court permitting the Petitioner to enter
upon said 1and and construct its facilities prior
page 9 ) to the determination of such awards as hereinbefore set out; and that the Petitioner be granted
such other relief as may be lawful and proper.
COLONIAL PIPELINE COMPANY
By HUGH B. MARSH
Its Attorney '

*

*

*

*

*

*

*

*

*

*
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GROUNDS OF DEFENSE
Come now the Defendants, by counsel, and in answer to
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.th~ Petition for condemnation :filed jn this cause say as
follows:

1. That the intended use· of the easement sought by· Petitioner is illegal in that it would violate the zoning ·ordinance
of Fairfax County, and therefor Petitioner has no authority
.
to condemn for such use.
2. That the intended use of the easement sought to be condemned is not as a common carrier for public use but is to
serye private int~rests only, and therefor Petitioner has no
authority to condemn in this instance.
3. ·The so called ''temporary working space easement''
:r~ferred to in Paragraph 5-B of the Petition for Condemnation is· too vague and indefinite as to when such temporary
easement shall terminate as there is no time limit placed
thereon but the Petition merely designates that it shall terminate upon completion of construction, but completion of
construction is under the control of Petitioner only and
could be delayed indefinitely.
4. That there is no ·emergency or necessity for entry upon
the land of Defendants before the proceedings of this condemnation case are complete.

WILLIAM LOHMAN and FRIEDA H. LOHMAN
By FRANK D. SWART
Their Counsel

*

*

*

*

*

*

*

*

*

*
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DECREE
This cause came to be heard the 13th day of September,
1963, and it appeared to the Court that the Petitioner, Colonial Pipeline Company, has duly filed its petition to acquire
by condemnation certain rights, privileges, and easements of
rights of way over, upon and across certain pieces or ·parcels
of land situated in Fairfax County, Virginia, for the use of
the Petitioner in t~e construction, maintenance, inspection,
operation, repair, replacement, change of size and removal of
tw.o~ pipelines for the transportation of petroleum products
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and/or liquids or g(J,$ses, as a common carrier for the public,
all of which are more particularly described in said petition,

and attached thereto, for the appointment of Commissioners
for the trial of the issue of just compensation, and for the
entry of an order in accordance with Code § 25-46.8, permitting the Petitioner to enter upon the land involved herein
and proceed with the· construction of its work prior to the
determination and deposit of the award of just compensation;
that due and proper notice thereof, as required by law, has
been given to the Defendants; that on the 20th day of August,
1963, the Defendants, William Lohman and Frieda H. Lohman,
filed their grounds of defense, as required in the notice, objecting to the jurisdiction of the Court to hear the case and
to proceed with the appointment of Commissioners upon the
grounds:
page 17 ]

''1. That the intended use of the easement
sought by Petitione:r is illegal in that it would
··violate the zoning ordinance of Fairfax County, and therefor
Petitioner has no authority to condemn for such use. ,
'' 2. That the intended use of the easement sought to be
condemned is not as a common carrier for public use but is to
serve private interests only, and therefor P·etitioner has. no
authority to condemn in this instance.
'' 3. The so called ''temporary working, space easement''
referred to in Paragraph 5-B of the Petition for Condemna.tion is too vague and indefinite as to when such temporary
easement shall terminate as there is no time limit placed
thereon but the Petition merely designates that it shall terminate upon completion of construction, but completion of con. struction is under the control of Petitioner only and could
be delayed indefinitely.
"4. That.there is no emergency or ·necessity for entry upon
the land of Defendants before the proceedings of this con·
demnation case are complete.;''
that on the 13th day of .September, 1963, it was stipulated
by counsel for the Defendants and counsel for the Petitioner, that the same evidence that was heard by the Court,
on the same issues in the case as here involved, in the case of
Ooloniat PipeUne Oom;pamy vs. James E. Po-ole and Mildred
E. Poole, Chancery No. 18262, and in tlie. case of Colonial
Pipelilne Oomparvy vs. Thomas B. Freeble and Lo'lilise · L.
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Freeble, Chancery No. 18090, and it was further stipulated
that said evidence and exhibits in said cases is to be incorporated in and made a part of the record in this case; that after
considering all of the testimony and exhibits ofpage 18 ] fered on behalf of said Defendants and the Petitioner, and argument by counsel, upon consideration whereof

THE COURT DOTH ADJUDGE, ORDER AND DECREE THAT all four of the objections contained in the
said grounds of defense of the· said defendants to the jurisdiction of the Court to hear this case be, and they hereby are,
overruled, to which ruling of the Court the Defendants, by
Counsel, objected and excepted.
WHEREUPON, The Court being of the opinion from the
allegations contained in the Petition, that the property and
rights proposed to be taken are necessary for the use and
purposes of the Petitioner; that such use and purposes of the
Petitioner are for public uses and that the Petitioner has
the power and authority to condemn the property and rights
proposed to be taken; and that Petitioner through its offices
and agents has made a bona fide but ineffectual effort to acquire the said property and rights by purchase from the
aforesaid Defendant land owners, but said efforts have failed
because the Petitioner and said Defendants have been unable
to agree upon the purchase price or on the terms of purchase.
WHEREUPON, the Petitioner, by counsel, moved the
Court to summon nine (9) disinterested freeholders, residents of Fairfax County, Virginia, as provided by§ 25-60.20
of the Code of Virginia, as amended.
And it further appeari.Dg to the Court that the property
and rights proposed to be taken are necessary for the purposes of the Petitioner in serving the public and that§ 25-46.5
of the Code of Virginia, 1950, as amended, has been complied with,
THE COURT DOTH,
ADJUDGE, ORDER AND DECREE THAT
KEMPER GRILL
FRANK BLUMER
RUFUS C. WAPLE

Colonial Pipeline Company v. William Lohman, et al.
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GEORGE BYRNE
0. C. DOWNS
BENTLEY HARRISON
JOHN McDANIEL
STACY SHERWOOD and
R. E. WAGSTAFF
page 19 ) nine (9) disinterested freeholders residing in
Fairfax County, Virginia, be and they hereby are,
appointed as Commissioners in this case who are to be
summoned at such time or times as their presence may be
required by the Court for the view and trial of the issue .of
just compensation .
.And, the Court is further of the opinion and finds that a
public necessity or/an essential public convenience requires
Petitioner's entry on the parcel of land which is the subject
of this proceeding for the purposes set out in the petition
and that an emergency exists justifying such entry before the
time when just compensation can be determined and paid into
Court, and that the interests of the owners of subject property
will be adequately protected by the payment into Court and
the execution of a surety bond by the Petitioner, as herein
provided, the Court doth
ADJUDGE, ORDER AND DECREE THAT the Peti~
tioner, its offices, agents, employees and servants be, and
they hereby are, authorized to enter upon the parcel of land
described in the petition, and to construct its pipeline and
other necessary facilities on, under and across said lands,
prior to and without awaiting the determination and deposit
of ~~ -~:ward_ of._ comp__~:nsation and ~~-~~ _!![" thi~ pro_7
Q~edin~L__~Q.Y.i~~d th!tt before malililg. such entry and starting
such work, the Petitioner pays-to the Clerli of this Court, to be
held for the benefit of the parties. entitled thereto, the amount/./
offered by the Petitioner to the defendants for said ease~
ments and rights to wit: Nine Thousand Six Hundred and
Seventy-Two Dollars ($9,672.00), and enter into bond, with
surety approved by the Clerk, in the sum of Forty Thousand
Dollars ($40,000.00), conditioned upon. the prompt payment
by the Petitioner into Court of any and all. additional
amount of money, if any, hereafter awarded in
page 20 } this proceeding to any of said owners; to all of
which actions of the Court the said Defendants,
by counsel, objected and excepted, on the grounds set forth in

.;
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the record and the transcript of the procee4ings in this case.
And this cause is continued.
DATE September 13, 1963.
ENTER A V B, JR
Ju~ge

Vfe ask for the entry of this order :
RALPH H. FERRELL, JR. by HBM
HUGH B. MARSH,
Counsel for Colonial Pipeline Company
Seen and objected and excepted to:
FRANK D. SWART,
Attorney for the Defendants
page 21 )

*

*

*

*

*

Filed Sep 19 1963
THOMAS P. CHAPMAN, JR.
Clerk of ·the Circuit Court of Fairfax County, Va.

BOND
KNOW ALL MEN BY THESE PRESENTS, that Colonial
Pipeline Company, a Virginia corporation, as principal, and
Fed;eral Insurance Company, as surety, are held and firmly
bound ·unto William Lohman and Frieda H. Lohman, in the
sum of Forty Thousand Dollars ($40,000.00), for the payment whereof we bind ourselves jointly and severally by
·
these presents.
Sealed with our seals and dated this 17th d~y of Se.ptember,
1963.
Th~ condition of this obligation is that whereas by order
entered on the 13th day of September, 1963, by the Circuit
Court of Fairfax County, Virginia, ·in· the above styled cond.emnation proceeding, Colonial Pipeline Company was directed to ·enter into bond, with surety approved by the Cle:r-~
of this Court in the sum of Forty Thousand Dollars ($40,000.00) conditioned upon the prompt payment by said Colon-
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ial Pipeline Company into Court of any and all additional
amounts of money over and above the sum of Nine Thousand
Six Hundred and Seventy-Two Dollars ($9,672.page 22 ] 00), if any, hereinafter awarded in ·said proceeding to the owners o~ said land, ·namely, William
Lohman and Frieda H. Lohman.
NOW, THEREFORE, if the said CQlonial Pipeline Company, as aforesaid, shall faithfully comply with the aforementioned order entered September 13, 1963, then this obligation
shall be void; otherwise to remain in full force and virtue.
COLONIAL PIPELINE COMPANY
By K. T. FELDMAN
Executive Vice President
(Corporate seal)
Attest:
L. P. HUMANN
Assistant Secretary
STATE OF GEORGIA,
County of Fulton, to-wit:
I, Bess K. Whitmire, a Notary Public in and for the jurisdiction aforesaid, do hereby certify that K. T. Feldman and
L. P. Humann, whose names as Executive Vice President and
Assistant Secretary, respectively, of Colonial Pipeline Company are signed to the foregoing writing bearing date the
17th day of September, 1963, have acknowledged .. the same
before me in my jurisdiction aforesaid.
Given under my hand and Notarial Seal this 17th day· of
September, 1963. My commission expires 5-28-66. Notary
Public Georgia State at Large.
·

BESS K. WHITMIRE
Notary Public
VIRGINIA: In the Clerk's Office of the Circuit Court of
.
Fairfax County, the 19 day of September, 1963,
page 23 ] this bond was executed and acknowledged by the
obligor according to law in order to be ·recorded.
FEDERAL INSURANCE COMPANY
By ROBERT. E. TAYLOR
..
Its Attorney-Qi-fact
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Acknowledged before me by Robert E. Taylor Attorneyin-fact for Federal Insurance Company, and approved by
me this 19th day of September, 1963, the surety therein having
·justified on oath that its estate, after payment of all its just
debts and those for which it is bound as surety for others and
expects· to have to pay, its worth the sum of - - - - - over and above all exemptions allowed by law, and the seal
hereto affixed is the true and genuine seal of said insurance
·
company.
FRANCIS D. MYER,
Deputy Clerk of the Circuit Court of
Fairfax County, Virginia

*

*

*

*

*

*

*

*

*

*
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DECREE
This 21st day of Nov.ember, 1963, came Colonial Pipeline
Company, Petitioner, in the above styled matter, by counsel,
and it appearing to the Court that the Petitioner filed herein
on the 1st day of August, 1963, its condemnation petition in
connection with this cause, and it further appearing to the
Court that the Petitioner has filed herein its Motion for Leave
to Amend the original petition herein, as more fully set forth
in said Motion for Leave to Amend.
And it further appearing to the Court that leave should
be granted the said Petitioner to amend its original petition
as filed herein.
UPON CONSIDERATION WHEREOF, it is adjudged,
ordered and decreed that leave is hereby granted to the said
Petitioner to amend its original petition in the followingParticulars:
1. Delete from paragraph 1 of the petition the words, ''and/
or any other liquid or gases;''
2. Delete from paragraph 2 of the petition the words,
''and/or any other liquids or gases ; ''
3. Delete from paragraph 3 of the petition the words,
''and/or any other liquids or gases ; ''

Colonial Pipeline Company v. William Lohman, et al.

15

4. Delete from paragraph 4 of the petition the words,
''and/or any other liquids or gases ; ''
5. Delete from paragraph 5(a) of the petition the words,
''and/or any other liquids or gases.''
page 28 )

AND THIS CAUSE IS CONTINUED.
ENTER:
PAUL E. BROWN
Judge of said Court

Dated this 21st day of November, 1963

*

page 29 )

*

*
*

*

*

*

*

*
*

OATH OF COMMISSIONERS
STATE OF VIRGINIA:
COUNTY OF FAIRFAX: To-wit:
I, Calvin A. Kidwell, the Deputy Clerk of the Circuit Court
of Fairfax County, Virginia, do hereby certify that 0. C.
Downs, John McDaniel, R. E. Wagstaff, Bentley Harrison
and Kemper Grille, this day made oath before me that they
will faithfully and impartially ascertain what will be the
value of the property to be taken herein and ·the damages,
if any, which may accrue to any other property beyond the
peculiar benefits, if any, to such other property by reason of
the taking and use by the petitioner, and will truly certify
the same.
Given under my hand this 14th day of July, 1964.

CALVIN A. KIDWELL
Deputy Clerk of the Circuit Court of
Fairfax County, Virginia
page 30 )

INSTRUCTION NO. 1
AVB

A
The Court instructs the commissioners that when private
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property is taken under the exercise of the power of eminent
domain the law requires that just compensation be paid to the
landowner. Just compensation means a fair and full equivalent for the loss sustained. It would be unjust to the condemner if it were required to pay more than ·the loss sustained
by the property owner and it would be unjust to the property
owner if he should receive less than. his loss.

B
Just compensation is to be ascertained as of the date of
the filing of the petition for condemnation, which in this
case was August 1, 1963.

c
Just compensation includes two separate issues which the
·
commissioners must determine:
FIRST : The fair market value of the rights, privileges and
easements of right of way, as described in the petition, to be·
taken by the condemner;
S~COND~ The damage, if any, to the residue or any other
property of the defendant owners, resulting from the taking
and use of the p_roperty by the condemner.
page 31 ]

. INSTRUCTION NO. 2
AVB

A
The first duty of the commissioners is to ascertain the
fair ·market value of the rights, privileges and easements of
right of way which the condemner is acquiring, without regard
to the effect, if any, of the taking and use of such rights,
privileges and easements of right of way upon the remainder
of the property owned by the defendant owners.
B
The fair tnarket value of any property or any property
interests or rights therein is the price it will bring when
offered for sale by one who desires, but is not obliged, to sell,
and is bought by one who desires, but is under no necessity,
to buy.
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It is not a question of the value of the property or property
interest or right to the condemner or to the owner. Nor can
the value be increased or reduced by an unwillingness to sell
it or because the condemner needs the particular property
or property inte~est or right. The use to which the property
is to be put by the condemner does not affect its present
market value.

,..,r.

~·o

The Commissioners should consider all uses to which the
property lllay be reasonably adapted with respect to its surroundings and natural advantages or disadvanpage 32 ) tages, and shall determine its fair market value
at the 't~e ~tli-~]it~IJ'g-ot tli~-coji~e~atr.~:petr:
tion in t.he.Ji.g.llCOf-suCli. uses..~Tliecommissioners should consraerthese uses with relation to the existing business, residential, agricultural or other demands of the community, or
such as may be reasonably expected m. _tbe. imm.edi~t~ :(utm,-e.
The us~~. tQ which the land _is_. adapt~ble__ m!}st be so reasona'Bzy' ~-l!roh~ple _as J~ hav~ ~. e:ff~~l~!l.Jh~-~arket value of tlie ,.r
land at-the.. timEt _of_.the JaJg;ng. ~r~Y _ii.n_~g.@ativ.a..or-.sP-em:!:"
lative value or us~s shoul(l_l!o.t..be C.Q:Q.EJigered.
page 33 )

INSTRUCTION NO. 3

AVB

A
The second duty of the commissioners is to ascertain, as
of the date of the filing of the condemnation petition, the
damages, if any, to any other property of the defendants resulting from the taking and use of the rights, privileges and
easements of right o.f way in, upon and across the land as
described in the petition.

B
The measure of damages to such other property is the
difference between the fair market value of such other property immediately before the taking and its fair market value
immediately after the taking of the ·aforesaid rights, privileges and easements as described in the petition.
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c
While the commissioners may give consideration to individual items of damage, they should not compute the dam' ages to the residue or other property of the defendant owners,
or any other person, by simply adding these items. The determination o:f damages should be based upon the overall
difference in the fair market value of such residue or other
property before and after the taking of the aforesaid rights,
privileges and easements as described in the petition.
The commissioners should consider every circumstance
present or in the reasonably near future which affects the
value of such residue or other property. Remote
page 34 ] and speculative advantages and disadvantages
are not to be considered. The commissioners must
allow only such damages as, from their judgment based upon.
the evidence, they may reasonably anticipate will result from
the construction, operation and maintenance of the works of
the condemner on the defendant owner~' land.

D
In arriving at the damages to the other p'roperty of the
defendants, the commissioners should consider the reasonable
costs, if any, of adjusting such property to the new conditions,
and the inconvenience, if any, to which the landowner will be
subjected in the future operation of his other property
caused by the taking and use of the aforesaid rights, privi'"
leges and easements of right of way by the condemner.
E

The commissioners cannot .consider any future . damages
which might result from the condemner's exercise of its
rights of ingress to and egress from its easement of right of
way, since the condemner would then be liable for such damages.
·

*
page 36 ]

*

*

*

*

INSTRUCTION NO. 4
AVB

A
The Court further instructs the commissioners that they
cannot consider any expenses or annoyances to the Defendant
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land owners by reason of having to attend and defend these
condemnation proceedings. ·

B
Where the condemner seeks to acquire rights, privileges and
easments upon land within, adjacent to or near an existing
easement acquired by another, either by purchase or condemnation, the defendant owners have already received lawful
compensation for the existing easement and the damage~, if
any, resulting therefrom to the residue of-the defendant owners' land. Therefore, in valuing the land within, adjacent to or
near the easement to be acquired in this proceeding for the
purpose of determining the compensation or damages to be
awarded in this case, you must take into consideration the
effect, if any, of the existing easement upon the market value
of such land prior to the filing of the condemnation petition
in this case.

0
The Commissioners cannot consider any future damages
which might possibly result f~om any negligent construction
or operation of the pipe line, since the condemner would be
liable in a separate action for damages for such negligence.
page 37 ]

D

While the commissioners should consider carefully all of
the testimony and other evidence which is presented by the
parties and not excluded by the Court, the commissioners are
not bound by the opinion of the witnesses who have testified
or by the apparent weight of evidence. The commissioners,
having viewed the property, have a right to exercise their
own judgment based upon facts obtained upon their view,
but such view cannot be considered as the sole evidence in
the case. The awards of compensation or damages, if any,
must be based upon the evidence they deem to be competent
and worthy of belief in the light of the facts obtained upon
their view.

E
The commissioners should .not make an award by what is
termed the ''quotient method;'' that is, a method whereby each
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commissioner indicates on a slip of paper or otherwise the
amount which ne thinks should be awarded, and all the commissioners agree in advance to make the award the amount .
obtained by dividing the aggregate amount thereof by the
number of commissioners. An award made in this illegal manner is not valid.

F
The commissioners are not to discuss this condemnation
or any aspect of it, with anyone other. than among themselves or allow it to be discussed in their presence, e_xcept
when together assembled for and engaged in the discharge of
their duties as commissioners as the statute requires.·
case~

page 38]

G

It is not necessary that all commissioners shall agree upon
report, but a majority have the right to file their report.
If the minority desire to do so, they may file a minority
report.
~e

page 39 ]

INSTRUCTION NO. 5
Refused AVB

The Court instructs the commissioners that the petition
in this case grants to the land owner certain rights and ~privi
leges over, across or through the easement, a part of ·such
grant of rights to the land owner being spelled out in the
petition ~s follows, to-wit:
· ''The owners shall have the right to construct, install, and
maintain passways, roads, streets, water, sewer, telephone,
electric or other utility lines over, across or through said
right of way, at any points the owners may desire, so long as
such pas sways, roads, streets, water, sewer, telephone, electric or other utility lines will not interfere with or endanger
the- ·operation, maintenance, repair or removal of the company's pipelines buried within said right of way; provided,
that said rights reserved to the owners shall be subject at
all times to the paramount right of the company to cut through
any.· sUch passways, streets, roads, or utility lines upon said
right .of way and to interrupt the use thereof for the purpose
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of maintaining, operating, repairing, altering, replacing or
removing the company's said lines; and provided further,
that any damage done by the company in the exercise of such
paramount right shall be repaired at its own cost and expense,
and, in the event of the company's failure to make such repairs, it shall be liable to the owners for damages in a separate action which said terms and conditions ehall
page 40 ) be covenants running with the land,'' and that the
land owner does not need Colonial's consent in
order to construct roads and utilities over, across or under
Colonial's easement.
page 41 )

INSTRUCTION NO. A
Refused AVB

The Court instructs the Commissioners that in arriving at
the damages to the ·residue of the tract, the Commissioners
should consider the reasonable costs, if any, of adjusting the
residue of the property to the new conditions to which landowner will be subjected in the future development of his
property cau~ed by the taking and pipe line construction.
page 42 )

INSTRUCTION NO. B
AVB

The Court instructs the Commissioners that in fixing a just
compensation for the land taken and for damage to the residue of the Defendants' land, the Commissioners are not
limited to the use which the landowners are actually making
of the land, but the landown~rs are entitled to have the Commissioners consider the value of the land for any purpose for
which it is reasonably available, and the land owners are
entitled to be compensated .fpr the land taken and for the
damage to the residue of their land on the basis of the most
valuable purpose for which said land is susceptible of being
used.
page 45 ]

*

*

*

*

*

*

*

*

*

*

Filed J ul 16 1964
.
THOMAS P.· CHAPMAN, :JR.
Clerk of the Circuit Court of Fairfax County, Va.
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REPORT OF COMMISSIONERS
To the Honorable Albert V. Bryant, Jr., Judge of said Oourt:
We, the undersigned ~ommissioners appointed by the above
named Court on September 13, 1963, to fix the value of the
property to be taken herein and the damages, if any, to any
other property beyond the peculiar benefits, if any, to such
other property by reason of such taking and use by the Petitioner in accordance with the petition :filed in this proceeding,
do hereby certify that on the 14 day of July, 1964, we were
duly sworn and went upon the property described in said
petition in the custody of the Deputy Sheriff of Fairfax
County, Virginia, to view such property as directed by the
Court.
Upon the completion of our view of such property, after
hearing testimony in open court upon the issue of just compensation, and ~ accordance with the Court's instructions,
we have concluded and hereby report that the value of all
the rights, privileges and easements, as described in the
petition, in and to the property described therein and the
damages, if any, to any other property beyond the peculiar
benefits, if any, to such other property by reason of such
taking and use by the Petitioner, are as follows:
I

Value of Property taken
$8,775.00

Damages, if any, to
any· other property
$47,528.25
Total award of
just compensation
$56,303.25

page 46 ]

The foregoing total awards include full and
total payment for the right of way and easement
and all other rights necessary for the enjoyment and use
thereof, for damages, and for all trees, undergrowth, brush
a_nd other obstructions on said right of way which are cut by
the Company because they may inuure, endanger, or interfere with the construction, operation, maintenance and repair
of said pipe line.
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Given under our hands this 15 day of July, 1964.
Respectfully submitted:

JOHN B. McDANIEL
D. K. GRILLE
R. E. WAGSTAFF
.0. C. DOWNS .
W. B. HARRISON
Commissioners
·page 47 )

*

*

*

*

*

Filed J ul17 1964

THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of Halifax County, Va.

EXCEPTION.S TO THE REPORT OF
CONDEMNATION COMMISSIONERS
The condemner, Colonial Pipeline Company, by counsel, excepts to the Report of Condemnation Commissioners filed in
this cause on the 15th day of July, 1964, wherein the following
awards were made:
Value of Property taken
$8,775.00

Damages to any
other property
$47,528.25

Total award of
just compensation
$56,303.25
The grounds for the condemner's exceptions to the aforesaid awards for the aforementioned property are as ~ollows:
1. The aforesaid awards for value of property to be taken
and for damages to any other property are grossly excessive.
2. The aforesaid awards fo·r value of property to be taken
and for damages to any other· property are contrary to the
law and the competent evidence in the case and are without
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evidence· to support them; that they are speculative and
are based upon surmise and conjecture; that they so far
exceed the difference in fair market value of the land affected,
before and after the taking and construction of condemner's
works, as to indicate bias or prejudice or improper conduct;
3. The aforesaid awards for value of property to be taken
and for damages to any other property are based upon erroneous principles;
page 48 ]
4. Items of improper evidence were introduced
before the condemnation commissioners over the
objection of the condemner. The transcript of the evidence
presented before the commissioners and o£ the other incidents
at the hearing, which show these various items of evidence and
objections, and which will be filed with the Court;
5. Items of relevant and material evidence offered by the
condemner were improperly refused in evidence by the Court
over the objection of the condemner. The transcript of the
evidence presented before the commissioners and of the other
incidents at the hearing, which show these various items of
evidence and objections, and which will be filed with the Court;
6. The Court improperly refused to allow the condemner
to amend its petition as will appear from the transcript of the
evidence presented before the commissioners and of the other
incidents at· the hearing, which show these various items of
evidence and objections, and which will be filed with the Court;
7. The Court improperly refused to grant the motion of
the condemner to strike the testimony of Robert Wright, a
witness for the land owner, as will appe~r from the transcript
of the evidence presented before the commissioners, and of
the other incidents at the hearing, which show these various
items of evidence and objections, and which will be filed with
the Court;
8. The Court improperly refused to grant instructions offered by the condemner as will appear from the transcript
of the evidence presented before the commissioners, and of
the other incidents at the hearing, which show these various
items of evidence and objections, and which will be filed with
the Court; .
9..The Court improperly .allowed the witness, Robert'
Wright, to testify to the value of the permanent
page 49. ] and temporary easements based on erroneous
pr~ciples of Jaw and contrary to the law, the

Colonial Pipeline Company

v~

William Lohman, et al.

25

petition filed in this case and the instructions of the Court, as
will appear from the transcript of the evidence presented

before the commissioners, and of the other incidents at the
hearing, which show the various items of evidence and ob.:.
jections, and which will be filed with the Court;
10. The condemnation commissioners arrived at their
aforesaid awards for value of property to be taken and for
damages to any other property in an improper manner and
without due consideration of the instructions by the Court;
and
11. Improper conduct which may appear from an· examination before the Court of the condemnation commissioners in
this cause.
WHEREFORE, Colonial Pipeline Company, the condemner herein, prays that the Court require each of the condemnation commissioners to appear as soon as a hearing date
can be fixed for the purpose of explaining their aforesaid
Report and advising the Court as to how they made their
awards in the maimer provided in Virginia Code § 25-46.21 ;
that the Court view the property involved prior to the hearing
upon these exceptions; and that the aforesaid ~eport be .set
aside and a new condemnation commission be appointed by the
Court to assess, m·accordance with. proper instructions, the
value of the property to be taken and the damages, if any,
to any other property which should be awarded to the defendant owners.
·
Respectfully submitted,
COLONIAL PIPELINE COMPANY
By HUGH B. MARSH
Counsel

*

*

*

*

*

*

*

page 51]

*

*

*

Filed J ul 211964 ·
THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of Fairfax County, Va.

26

Supreme Court of Appeals of Virginia
MOTION

1. The Defendants, by counsel, move the Court to strike
Item 11 of the Exceptions to the Report of Condemnation
Commissioners on the following grounds :
a. Said It~m 11 does not state that improper conduct actually occurred..
b. Said Item 11 does not state who committed the improper
conduct - that is, whether it was the Court, counsel, Court
officials, commissioners, witnesses, or other persons.
c. Said Item 11 does not state what acts constituted improper conduct.
2. The Defendants further move the Court to require the
Petitioner to furnish the following particulars with regard
to its allegation of Item 10 of the Exceptions to the Report
of Condemnation Commissioners:

a. In what manner did the Commissioners arrive at their
-awards which the Petitioner terms "in an improper manner."
b. How did counsel for Petitioner learn how the Commissioners arrived at their awards.
c. The specific act or acts of the )Commissioners which
counsel for the Petitioner terms ''an improper manner.''
page 52 ]

3. The Defendants further move the Court to
strike the entire paper titled "Exceptions to the
Report of Condemnation Commissioners'' filed by Petitioner
in this cause on the grounds that it does not comply with Rule
2 :20 of the Rules of Court.
·
·

WII,LIAM H. LOHMAN
FRIEDA H~ LOHMAN
ByFRANK D. SWART
Their Counsel

*

*

*

*

*

*

*

page 55 ]

*
Filed: 11/17/64 AVB

*

*
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SUPPLEMENTAL EXCEPTIONS TO REPORT OF
CONDEMNATION COMMISSIONERS
The condemner, Colonial Pipeline Company, by counsel,
excepts to the Report of the condemnation commissioners
filed in this cause on July 15, 1964, upon the following
grounds, supplementing those mentioned in Colonial's exceptions to such Report heretofore filed in this proceeding:
12. The condemner objects and excepts to ·confirmation
of the aforesaid report of the commissioners, upon the ground
that it was error for the Court to refuse Colonial's Instruction No. 5, which would have clarified the rights of the defendants as to the property within the easement, to which
action of the Court Colonial objected and excepted.
13. The Court erred in granting defendants' Instruction
No. B, because that Instruction permitted the commissioners
to value the land according to "the most valuable purpose"
for which the land might be reasonably available in the future,
without any clarifying language restricting the commissioners
to consideration of the present value of the land, to which
action of the Court Colonial objected and excepted.

WHEREFORE, Colonial Pipeline Company renews its
prayer that the aforesaid report of the commissioners be set
aside and a new condemnation commmission be appointed by
the Court to assess, in accordance with proper
page 56 ) instructions, the value of the property to be taken,
and the damages, if any, to any other property
which should be awarded to the ·defendant owners.
Respectfully submitted,
COLONIAL PIPELINE COMPANY
By RALPH H. FERRELL, JR.
Counsel

*

*

*· *

*

*

*

*

page 57 )

Filed 11/17/64 AVB

*
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MOTIONS TO SUMMON AND TO PROPOUND QUESTIONS TO COMMISSIONERS COVERING THEIR
REPORT
In accordance with its written exceptions to the report of
the condemnation commissioners in this proceeding and Code
§25-46.21, the petitioner, by counsel, moves the Court to sum- ,
mon the commissioners to appear at the hearing upon such
exceptions on November 17, 1964, beginning at 10 o'clock
A.M. and requests that at such hearing the Court propound
~ubstance of the following questions to each of said commissioners concerning their actions in formulating their report filed on July 15, 1964:

1. Please state your name, address and occupation.
2. Were you one of the condemnation commissioners in the
case of Colonial PipeUne Oomprmy v. William H. Lo1vrnaln,
et ux, involving property on the north side of Highway 50,
on July 14 and 15, 19641
.
R Look at a copY. of the plat of this property, which was
introduced in evidence during the trial, and refresh your recollection of these facts : 271.59 acres in the entire tract;
3.51 acres in permanent right of way; and 1.81 acres within
the temporary construction easement!
page 58 ]
4. Look at the report of the condemnation com:
missioners, dated and filed on July 15, 1964, and
say whether your signature appears on page 2. .
. ·5. Look at the figures appearing on page 1 and tell the
Court if you. remember them.
6. Do you remember that Mr. N. Mc;K. Downs and Mr. John
H. Mulroy testified on behalf of Colonial regarding values Y
7. Do you recall that Mr. Robert M. Wright testified regarding values on behalf of the landowners Y
8. Did you consider, in arriving at the figure of $8775.00
as the value of the property taken, that the fee value of the
land was $2,500.00 per acre, and that the 3.51 acres within
Colonial's permanent pipeline easement had been damaged
100 percent of its fee value f
.
9. Did you and the other commissioners arrive at the figure of $47,528.25 under ·"damages to any other property,"
by depreciating the entire tract of 271.59 acres at $175 per
acre, or 7 percent of the fee value of $2500 per acre Y

Colonial Pipeline Company v. William Lohman, et al.

29

10. Is it correct that you made no award for Colonial's use
of temporary construction easement over 1.81 acres T
11. Did you include anything in your award for damages
which might result from the negligent construction or operation of Colonial's facilities! ·
12. Did you conclude that Colonial could replace its existing
pipelines and construct them above ground across the Lohman
land!
page 59 ]
13. What valuation evidence, if any, did you
deem to be competent anq worthy of belief in arriving at your award!
14. Did you conclude from the evidence that Colonial could
refuse to .permit utilities or streets to cross its pipelines Y
. 15. Did you conclude from the evidence that the land owner
would have to construct more roads or streets because of
Colonial's pipelines f
' · 16. Did you include anything in your award to cover the
cost of constructing sewers across Colonial's pipelines f
17. Did you know, during the trial of this case, the amount
of the award of the commissioners in the case of 0 olonial
Pipeline Comparvy v. Roger B. 8prigg1
18 (a) Did you know of any subdivision or proposed subdivision of land in Fairfax County where a pipellne easement
has adversely affected the subdivision of such land in the sale
of lots or property in the subdivision 7
(b) If so; give details .
.19~ Did you take into consideration in your deliberations
the construction that was in progress at the time you viewed
the property by what was testified to be an operation by
PlaiJ.tation Pipeline t
·· 20. (a) The testimony and the exhibits filed in this case
showed that there was already in existence on the Lohman
property three pipelines belonging to Transcontinental Gas
Pipe~e Company, with a right of way 105 feet wide, acquired
from ·Lohman by condemnation or negotiation, consisting of
·
approximately 10 acres. Did you consider the expage 60 ] istence of this easement and the three natural
.
gas pipelines laid within the sa~d easement in determining the value of the Lobman:land f
·(b) If so; what damages did you consider resulted because
of this 105-foot easement on the Lohman property!
21. (a) Did you consider· the flood plain of approximately
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50 acres existing on the Lohman property!
(b) If so, how much damage did you subtract from the
total damage awarded for this flood plain acreage!
22. Did you base any part of your award of damages upon
the possibility that Colonial might refuse to permit utility
lines to cross above or beneath its petroleum products pipelines!
23. Did you base any part of your award of damages upon
the possibility that the landowner might not be able to install
streets or roads across Colonial's petroleum products pipelines!
24. (a) In reaching your conclusion as to the damages to
any other property, did you consider there was any damage
to the approximately 10 acres in the easement of the Transcontinental Gas Pipe Line Corp., and the approximately 50
acres contained in the flood plain!
(b) Was there any such damage to the Lohman land within
the right of way for Highway 50 and State Route 645 f
25. Did you consider that the fee value of the land at the
rate of $2500 an acre for the entire 271.59 acres was the
fair market value of such land on August 1, 1963 Y
26. In your deliberations, did you consider the evidence
of N. McK. Downs that trunk line sewers, VEPCO rights of
way, trunk water lines and the Washington Gas
page 61 ) Light Company's gas pipelines, all in Fairfax
County, have had no adverse affect on the sale of
homes reasonably adjacent to the same, and that homes varying in price from $18,000, $20,000 and up to $80,000 have been
built in Fairfax County adjacent to the easement where the
Washington Gas Light Company has constructed its gas pipe
lines and in some instances where the Virginia Electric &
Power Company has an easement for high tension electric
.
power lines Y
27. (a) Did you consider the possibility of the line exploding, and if so, what amount was assigned for this factorY
(b) If no specific sum was assigned, was this considered
in connection with overall depreciation or damages!
28. Did you consider the fact that property diagonally
across the road from the Lohman property had been rezoned
by the Board of Supervisors under the cluster plan, and
the easement of Transcontinental Gas Pipeline Corp. would
be used for park land, or for open spaces, or for ·recreational
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purposes!
29. Did you consider the fact and the expense involved in
getting this land zoned for subdivision purposes to a higher
density than it is now zoned f
30. (a) Had you heard anything about how much Colonial
had paid in settlements for its easements in Fairfax County!
(b) What had you heardf
(c) Did this influence you in your conclusions in the Lohman caseY
31. (a) Did you understand that the State of Virginia had
acquired for highway purposes 5.461 acres of the Lohman
tract fronting on Highway 50 and .009 acre on Route 645 in
_May 19647
page 62 ]
(b) If so, did you know approximately what
consideration was paid for these 5.47 acres!
(c) If so, did this information influence your conclusions
in the Lohman caseY
The Petitioner also requests the Court to propound further,
additional or other questions of each of the said commissioners
as the Court may deem proper or as their answers to any
of the foregoing questions might suggest would be helpful
in determining whether the commission's awards of compensation or damages in this proceeding were erroneous in any
respect.
Respectfully submitted,
COLONIAL PIPELINE COMPANY
By RALPH H. FERRELL, JR.
Counsel

*
page 63 ]

*

*

*

*

Fairfax County Courthouse,
Fairfax, Virginia, 22030
February 19, 1965.

Ralph H. Ferrell, Jr., Esq.
Hunton, Williams, Gay, Powell & Gibson,
Electric Building,
Richmond, Virginia. 23212
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Hugh B. Marsh, Esq.,
McCandlish, Lillard & Marsh,
102 South Payne Street,
Fairfax, Virginia.
Frank D. Swart, Esq.,
Leigh, Kincheloe & Swart,
Post Office Box 400,
Fairfax, Virginia.·
Re: Colonial Pip·eline Oo. v. Lolvman;
In Chancery No.18528.
Gentlemen: ·
I have considered the briefs submitted by counsel and will
discuss the_ points raised by Petitioner in order:
I. The disqualification of the commissioners as a ground
for setting aside the award, raised after the award and under
the circumstances of this case, is in my opinion completely
answered by Tidewater Railway Oo. v. Cowan, 106 Va. 817,
56 S. E. 819 (1907)~ I feel it is indistinguishable from the
instant case a~d I can add nothing to its reasoning.
II. This point raised the question of whether the commissioners failed to follow the Court's instructions or based
their award on erroneous principles of,law. While, under a
liberal construc~ion of the allegations of Petitioner's exceptions,· I believ~ recalling and questioning of the commissioners
was justified, do not feel that either failure to follow the
Court's instructions (other than Instruction 4-F, which is
not questioned here) or basing their award on erroneous
principles constitute the "improper conduct" referred to in
Va. Code Ann. Sec. 25-46.21 (1964 Repl. Vol.). The 1962 enactment of this section, which is an amendment to former
Sec. 25-18.1, restricts rather than liberalizes the
page 64 J circumstances. under and about which the commissioners may be questioned. Obviously there
was no fraud, collusion or corruption. None of these, or of
·_, 1mproper .conduct within the meaning .of· the statute, was
revealed by the questioning. However even if ''improper
conduct" has the broad meaning claimed by Petitioner, the
commissioners are not guilty thereof::

r

-----------

--------~
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Insofar as the charge that the full fee simple value of the
land within the permanent easement was allowed, this cannot
be supported except by assuming that $2500.00 per acre was
.the full fee value of that land. The land was not all the same
and presumably the $2500.00 figure of the appraiser was an
average. The commissioners may well have thought that the
land through which the easement was taken was better than
the average and consequently worth more than $2500.00.
Colonial's answer to this, of course, is that if the Court had·
asked its suggested questions this could have been explored
and determined. To this I ~an only say that I feel they were
questioned sufficiently to reveal, if they existed, those improprieties condemned by the statute.
The conclusion that the commission awarded damages to
land within the easement and thus compensated the landowner twice for that land, while not inconsistent with the
mathematics contained in Petitioner's Brief, requires speculation to assume that it is more than just coincidence.
The contention that the commissioners failed to consider
the existing easement and failed to take into account the flood
plain land is refuted by their answers to the Court's questions.
ill. I feel that the frailties of Wright's testimony pointed
out in Petitioner's Brief go to its weight not its admissibility
and hence the testimony should not have been striken. When
considered with the view, it is sufficient to support the award.
IV. I be].ieve that the Commissioners could consider evidenc~ of the possibility of an explosion "in so far as such
evidence affected the present fair market value of the pro!):erty and property rights. proposed to ·be taken;-.'' Appalachian Power Co:-v. Johnson, 137 Va. 12, 31, 119 S.
page 65 ] E. 253, 258 (1923). There is no indication, as in
.
that case, that they did o~herwise or that 0. C.
Downs, the only commissioner who said the possibility of explosion was reflected in the award, or the rest of the coliUlljssion, was induced to make the award chiefly by the consideration of such possib~lity.
Finally ·on this point, a reading of ·the entire page 234 of
the transcript of the trial will reveal that the ''explosion''
part of Wright's testimony was not objected to, nor was
the Court's failure to sustain the objection to more than
was actually sustained excepted to. I do not think a blanket
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motion to strike the entire witness's testimony on damages,
at the conclusion of his testimony, cures this omission.
V. Instruction B, when the instructions are considered as
a whole, correctly told the commissioners the law of the case.
Pr'IJ./n-er v. State Highway Oo'Wihnissioner, 173 Va. 307, 309,
4 S. E. 2d 393, 394 (1939).
The exceptions to the report of the commissioners will be
overruled and the report confirmed. An order to this effect
will be entered upon presentation after submission to opposing counsel for approval as to form.
Very truly yours,
ALBERT V. BRYAN, JR.
AVB:elc

*

*

*

*

*

*

*

*

*

*
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FINAL ORDER
This cause came on to be heard upon:
1. The Petition for Condemnation of Easements for Petroleum Products Pipelines, filed August 1, 1963, the Grounds
of Defense filed by defendants· on August 21, 1963 and the
Decree amending the Petition, filed November 21, 1963;
2. The Transcript of Testimony and other incidents at the
Hearing upon the issue of just compensation before the Court
and Commissioners on July 14 and 15,_ 1964, filed November
9, 1964, and hereby made a part of the record in this cause;
3. The Report of Commissioners filed July 15, 1964, making
the following awards:
Damages, If Any, to
Value of Property
Taken
Any Other Property
$8,775.00
$47,528.28
Total Award of Just
Compensation
$56,303.25
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4. Petitioner's Exceptions to the Report of Condemnation
Commissioners filed July 17, 1964, and Supplen~;ental Exceptions to Report of Condemnation Commissioners, filed November 17, 1964, and Defendants' Motion to strike said Exceptions, filed July 21, 1964;
5. Petitioner's Motions to Summon and to
page 7:( )
Propound Questions to Commissioners Covering
Their Report, filed November 14, 1964; and
6. The Transcript of the testimony of the condemnation
commissioners when questioned by the Court and the argument
of counsel and other incidents at the Hearing upon Petitioner's
Exceptions on November 17, 1964, :filed January 8, 1965, and
hereby made a part-of the record in this cause.

Mter· hearing argument and considering the briefs submitted by counsel, the Court, heing of the opinion that the
Petitioner's Exceptions to the Commissioners' Report should
be overruled for the reasons stated in the Court's opinion
letter to counsel dated February 19, 1965, which is ordered
to be spread on Chancery Order Book at the foot and as a
part of this order, doth ·
ADJUDGE, ORDER and DECREE that the Petitioner's
Exceptions to the Report of the Condemnation Commissioners
are hereby overruled, and the said Report is hereby confirmed.
The Petitioner, Colonial Pipeline Company, by counsel, objected and excepted to the foregoing rulings and actions of
the Court.
It further appearing to the Court that Petitioner paid into
Court on September 19, 1963, the sum of $9,672.00, ana on
February 26, 1965, Petitioner paid into Court the sum of
$49,97R99, the difference between the amount of the :final
award and the amount initially paid into Court ($46,631.25),
with interest upon such difference at the rate of
page 72 ] 5 per centum per annum from September 19,
1963, to and including February 26, 1965
($3,347.74), it is
ADJUDGED, ORDERED and DECREED that title to the
rights, privileges and easements in and to the property, all
of which are more particularly described in the Petition, as
amended, and plat attached, is hereby vested in Colonial Pipe~
line Company.
It is ORDERED that the Clerk of this Court make, certify
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and record in the current deed book in his office and duly index
this Final Order, the aforesaid Condemnation Petition and
the aforesaid Decree amending the Petition, entered N ovember 21, 1963, and the attached plat, in the manner provided
in §25-46.27 of the Code of Virginia of 1950, as ~ended, in
the name of Colonial Pipeline Company as grantee, and in
the names of the owners of the land as grantors; to release
the Us pendens affecting the property of the defendants :file(!.
on August 1, 1963, and recorded in Deed Book 2354, page
566, of the land records of Fairfax County; and to release and
discharge of record the $40,000.00 bond given by the Petitioner
with surety approved by the Clerk on September 19, 1963.
And it is further ORDERED that this cause be referred to
Walter L. Stephens, a Commissioner in Chancery of this
Court, who is hereby directed to inquire into and report to
the Court the persons to whom the aforesaid award shall be
paid and the amount to be paid to each, as provided in §2546.28 of the Code of Virginia, 1950, as amended, and the
said Commissioner in Chancery shall report any other ma~
ter .deemed pertinent by any party. ·
On motion of Colonial Pipeline Company, by counsel, this
Final Order is suspended, so that an appeal may
page 73 ] be presented to the Supreme Court of Appeals of
Virginia, provided Notice of Appeal and Assignments of Error are given within sixty (60) days from the date
of the entry of this final order, and provided that Colonial
Pipeline Company, or someone for it, execute a cash bond in
the penalty of TWO HUNDRED FIFTY DOLLARS
($250.00) conditioned as the law directs within sixty (60)
days . from the date of the entry of this Final Order, and provided further that such appeal is perfected in the inaniler
required by law.
And the Petitioner and th;e Defendants having moved the
Court to permit the Clerk to deposit the funds deposited to
the credit of the Court in this cause, unless a part or all of
such funds are withdrawn by the Defendants, the aum of
$20,000 in a savings account in The National Bank of Fairfax,
Fairfax, .Virginia, a national banking institution within the
jurisdiction of the Court; $20,000 in Herndon Federal Savings
& ··Loan Association, Herndon, Virginia, a savings and loan
institution within the jurisdiction of the Court; ·and the balance of such funds on deposit to the credit of the Court in
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this cause in Arlington-Fairfax Savings & Loan Asssociation,
Fairfax City Branch, a savings and loan association within
the jurisdiction of the Court, the Court doth direct Thomas
P. Chapman, Jr., Clerk of the Court, to deposit the funds to
the credit of the Court in this cause, subject to the further
order of· the Court, as ·follows: $20,000 in a savings account
in The National Bank of Fairfax, Fairfax, Virginia; $20,000
in Herndon Federal Savings & Loan Association, Herndon,
Virginia; and $19,650.99 in Arlington-Fairfax Savings & Loan
Association, Fairfax City Branch, Fairfax, Virginia.
page 74)
Dated: May 7th, 1965.
Enter this:
AVB, Jr.
Judge

We ask for this:
Leigh, Kincheloe & Swart
Counsel for the defendants William H.
and Frieda H. Lohman
Se~n

and objections and exceptions noted
as hereinabove stated and as stated in the
several transcripts of these proceedings:
HARDEE CHAMBLISS
RALPH H. FERRE;LL, JR.

Coun~el for Colonial Pipeline Company.

SEEN AND EXCEPTED to as follows:
1. Paragraphs 2 and 6 purport to make transcripts a part
of record whey they are incomplete and notice of pre·sentation
has not been given to counsel.
2. The money· paid ~to Court was paid without authority
th~ref~r and_ contrary to law.
.
... a. -The interest is computed incorrectly and should run
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from September 13, 1963, until the fund is available for distribution.
4. The bond of petitioner should not be terminated until
the ultimate amount due is determined with interest thereon.
5. The reference to a Commissioner in Chancery is unnecessary and delays the time the fund becomes available for
distribution.
/s/FRANK D. SWART
Counsel for defendants

*

*

*

*

*

*

*

*

*

*"

page 77 ]

Filed May 11, 1965. Thomas P. Chapman, Jr., Clerk of the
Circuit Court of Fairfax County, Va.
NOTICE OF APPEAL AND ASSIGNMENTS OF
ERROR BY COLONIAL PIPELINE COMPANY
Colonial Pipeline Company (Colonial), by counsel, hereby
gives notice of its intention to appeal from the Final Order
entered in this proceeding on May 7, 1965, confirming theReport of Commissioners, filed July 15, 1964, and awarding as
just compensation the sum of $56,303.25 to the defendants
William H. Lohman and Frieda H. Lohman.
Colonial assigns as error the following:
I. The trial court erred in overruling Colonial's Exceptions
to the Report of Condemnation Commissioners filed July 15,
1964, and in confirming the said Report awarding (1) $8,775.00
for the permanent easement for two subterranean petroleum
products pipelines within a 50-foot right of way across 3.51
acres of land; and (2) damages in the amount of $47,528.28
or just compensation aggregating $56.303.25, upon the grounds
that:
(a) The aforesaid awards are grossly excessive;
(b) The aforesaid awards are contrary to the applicable
law and all competent evidence in the case and .are without
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competent evidence to support them; that they
are speculative and are based upon surmise and
conjecture; that they so far exceed the difference
in fair market value of the land affected before and after
the taking and construction of the condemnor's two petroleum
products pipelines, as to show bias· or prejudice or improper
conduct upon the part of the condemnation commissioners ;
(c) The aforesaid awards are based upon erroneous principles;
(d) The commissioners awarded for ''Value of Property
Taken'' the full fee value of the 3.51 acres within Colonial's
easement of right of way for two underground pipelines,
which award for property taken was erroneous in fact and
in law;
(e) The commissioners awarded for "Damages ... to Any
Other Property" damages at the rate of $175 an acre for
the entire 271.59 acre tract, which also included the 3.51 acres
within the easement taken for which they had already awarded
compensation at full fee value. at the rate of $2,500 an acre,
which award of damages to ot4er property was erroneous in
fact and in law;
(f) The trial court had erred in refusing to strike, as requested by Colonial at the trial, the testimony of Robert M.
Wright, the defendant landowners' appraiser, concerning
damages to the residue upon the grounds that such testimony
was too remote and speculative, was contrary to the law applicable to this case, was unjustified under the amended condemnation. petition and the instructions given, and was improper as a matter of fact and law;
(g) The aforesaid award of damages was based
page 79 )
in part upon evidence of no probative value concerning the possibility of an explosion of Colonial's petroleum
products pipe lines across the land involved in this case;
(h) The Condemnation Commissioners ·had arrived at their
aforesaid awards in an improper manner and without due
consideration of the trial court's instructions.
page 78 ]

II. The trial court erred in overruling Colonial's exceptions
to the Report of the Condemnation Commissioners and in confirming said Report because the trial court had erred in the
refusal and giving of instructions, over Colonial's objections
and exceptions, as follows:
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(a) In refusing Colonial's Instruction No. 5, because that
instruction would have clarified the rights of the defendants
in ·the use of the property within Colonial's permanent easement for two underground petroleum pipelines; and.
(b) In granting Defendants' Instruction No. B, because
that instruction permitted the Condemnation Commissioners
to value the land according to ''the most valuable purpose''
for which the land might be reasonably available in the future,
without any clarifying language restricting the commissioners
to consideration of the present market value· of such land.

ill. The trial court erred in overruling Colonial's exceptions to the Report of the Condemnation Commissioners and
in confirming said Report because at the trial the court had
erred in refusing to allow Colonial to further amend its condemnation petition in a manner which would have
·page 80 ] reduced the resulting damages alleged by the
landowners and which amendment would have
clarified the rights of the respective parties in the use of the
land within Colonial's easement and which amendment would
not have prejudiced the landowners in the trial of the case.
IV. The trial court erred at the hearing upon ·colonial's
exceptions to the Report of the Condemnation Commissioners
as follows:
(a) In denying Colonial's several requests and motions that
the trial court question the condemnation commissioners as
to the manner in which their report was determined because·
(1) Colonial had alleged in its written exceptions, as required
by Code §25-46.21, that improper conduct had entered ·into
the report filed by the Condemnation Commissioners on July
15, 1964; and (2) that as appeared from evidence proffered
and refused by the trial court at the hearing upon exceptions
on November 17, 1964, improper conduct had, in fact, entered
into the Commissioners' Report because they had improperly
awarded full fee value for 3.51 acres of land wherein Colonial
was acquiring only an easement for two underground petroleum products pipe lines and, further, they had improperly
awarded damages at the rate of $175 an acre for the entire
271.59 acre tract including the 3.51 acres within the easement
taken for which full fee value had already been awarded;
(b) In refusing to question or otherwise inquire in detail
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as to the improper conduct alleged by Colonial to have oc.
curred, when it appeared upon the trial court's
page 81 J perfunctory inquiry of the commissioners relating
generally to their qualification~ to serve, as if
upon voir dire, that improper conduct had in fact entered
into the Commissioners' Report;
(c) In refusing jo give proper consideration to questions
Colonial had suggested to the trial cQurt for questioning the
condemnation commissioners concerning their Report; and
(d) In refusing to question Commissioner Robert E. Wagstaff as to the commissioners improper conduct along the
lines. suggested by questions submitted by Colonial mcluding,
but not limited to, questions numbered 8, 9 and 25 in Colonial's
Motions to Summon and to Propound Questions to Commissioners Concerning Their Report, when it appeared from
his testim·ony that all of such questions were relevant and
material;

V. The trial court erred in refusing to set aside the Report
of the Condemnation Commissioners and award a new trial
upon the grounds that it appeared upon questioning by the
Court at the hearing on November 17, 1965 that three of the
five commissioners were not in fact qualified to serve beca~se
they were not disinterested freeholders as required by law~
VI. The trial court erred in failing to set aside the Report
of the Condemnation Commissioners and in failing to appoint
new commissioners to award a new trial upon the issue ·.of
just compensation because of the foregoing errors in the
trial of the issue of just compensation on July 14-15, 1964,
and at ·the hearing upon Colonial's exceptions to the Commissioner's Report on November 17, 1964.
Respectfully,
COLONIAL PIPELINE COMPANY
By RALPH H. FERRELL, JR.
Counsel

7j14j64
page 3 )
7/14/64-
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The Court: I think that's indicated. Do you
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page 4 }

want to niake ·. any voir dire examination of the
Commission Y
Mr. Marsh: I do not.
Mr. Swart: I do not.
The Court: It is understood that it is agreeable for the
same Commissioners to hear both cases Y
Mr. Marsh: Yes, sir. They we·re appointed.

*

*

*

*

*

*

*

Mr. Marsh:

*

*

*

If the Court pleases, I would like to offer in evidence as
to both cases, a plat of the Wrenn and Mitchell land, and tfhe
Lohman land, which has on it the pipeline. I would like the
permission of the Court to give each one of the Commissioners
.
one of these plats. '
The Court : Have you seen these, Mr. Swart Y
Mr. Swart: "Y;es, Your Honor.
The Court: Is there any objection Y
7•jl4j64
Mr. Swart: No objection.
page 5 }
The Court: All right, Mr. Marsh. Received as
Petitioner's Exhibits One and Two.

(The above-mentioned plats are now marked, and entered
into evidence as Petitioner's Exh!ibits Number One amd Two.)

*

*

*

*

*

*

*

*

*

*

7/14/64

page 10 ]

GLEN H. GILES,
a witness c.alled by and on behalf of the Plaintiff, having been

duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
·
By Mr. McCloud:
Q. Would you please state your name and address Y

7 j14f64

page 11 )
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A. Glen H. Giles. Sixty Six Fifteen Williamson Drive,
Altanta, Georgia.
Q. By whom are you employed, Mr. Giles!
A. Colonial Pipeline Company.
Q. In what capacity Y
·
A. General Manager of Operations.
Q. Where are the Headquarters of Colonial Y
A. Thirty Three Ninety Peachtree Road, in Atlanta.
Q. In that capacity, Mr. Giles, would you please tell us something about your responsibilities T
A. I have supervision over our right of way acquisitions,
the engineering and design of our pipeline, the construction
of it, and also the operation of the pipeline.
Q. In other words, after this line is in operation, you would
have general responsibility for the operation of it - is that
correct!
A. Yes, sir.
Q. Could you tell us something about your background Y
A. Well,. I've been in the pipeline business all my life. I've
had approximately ·thirty years of experience in that field.
Prior to coming to work for Colonial, I was with Sinclair
Pipeline Company as General Manager of their
7/14/64
pipeline operations. I've had numerous construepage 12 ] tion projects in New Jersey, Wyoming, Utah,
Texas-up through the middle part of the country,
as well as on the Colonial pipeline.
Q. Did that involve' both construction and operations 7
A. In all of those cases it did, with the exception of the
work that I did in Utah and Wyoming. That, I had charge of
the construction work, and it was taken over by other operating people.
Q. Were any of those petroleum products pipelines, such as
we have involved in this case 7
A. Yes, sir. All of them were, that I have been involved
with.
Q. Mr. Giles, in your capacity as General Manager of Operations, would you have anything to do with the establishment
of policies concerning obstructions, and things that might
happen out on a right of way, and if so, what would that bet
A. Well, inasmuch as I would be in charge of that phase of
work, I would probably have the prevailing word as to what our
policy would be, in regards to pipelines, and the phases of the
work we're here to do today.
Mr. Marsh: Talk a little louder, Mr. Giles, so the Com-
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mission will hear you, sir.
By Mr. McCloud: (Continuing)
Q. The Colonial pipeline system-would you just very briefly
describe -where it starts, and where it terminates!
A. The pipeline sy:stem starts in Houston, Texas
7j14j64
-the main line proceeding through the Southpage 13 ) eastern part of the· country, up to Linden, New
Jersey. It's made up of thirty six inch, thirty
two, and thirty. From that, the're are lateral lines taking off
to the various metropolitan areas that are en route. Some of
those larger ones, of course, being Atlanta, Spartansburg,
Charlotte, Greensboro, Baltimore, Washington, Philadelphia
and going into Linden.
·
Approximately sixteen hundred miles of main line, and
roughly a thousand miles of lateral lines, feed these various
cities.
Q. The pipelines that are now installed across the wrenn
property and the Lohman property-are they main line or
lateral line t
Mr. Swart: Your Honor, I object to this line of testimony.
It makes no difference about all the Colonial system, or whether
they're main lines, -or laterals. They have a right to put two
pipelines in-they have a right to change the size. It's already
in the petition. We object.
Mr. Marsh: I think we have a right, if the Court pleases, to
lay the foundation as to what we're doing on these properties.
· The Court: Pardon me, Mr. Marsh. I think I will let your
associate handle this, if you've no objection.
Mr. McCloud: It's what they intend to do with this right of
way that may go to the damage question. The use
.
7Jl4/64
to which the property would be put.
p_age 14 )
Mr. Swart: Not unless they are bound to what
their intentions are .. According to the petition,
they can do certain· things. Now he comes along and says they
intend to do something less than that. Then, they should be
limited in this condemnation p~oceeding to what they intend to
dO--or else, they should not be allowed to talk about what they
intend to do, when they have the right to do something greater.
The Court: Objection overruled.
Mr. Swart: I note an exception.
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By Mr. McCloud: (Continuing)
·
Q. What types of products will these pipelines carry, Mr.
(}iles!
·
A. Well, all the types of products that the public normally
use, such as various .grades of gasoline, kerosene, cleaning
oils, deisel oil, and aviation fuels.
Q. Mr. Giles, the petition in this proceeding gives Colonial
the right to reenter th~ property to repair, maintain, inspect,
!_~place the lines, c.hange the size of the lines, and so forth.
Would you give us your opinion, based upon your experience
in these matters, as to how frequent reentries such as that
might be, and ome of the specific purposes for why you might
·
come int
Mr. Swart: Objection, Your Honor. It's not a question of
how frequently they normally do this, but how often they
have the right to do it.
7/14/64
The Court: Well, they have a right to do it
page 15 ] every day, and twenty four hours a day.
Mr. Swart: Exactly. So, what he might think they
intend to do, or expect to do, is immaterial.
The Court: Objecti'on overruled.
Mr. Swart: I note an exception.
By Mr. McCloud: (Continuing)
.Q. Would you please answer the question, Mr. Gilest
A. Well, after the initial construction and repairs to the
right of way, and bringing it back, as near as we can, to what
it had been before, the chances of us entering onto the property, of course, doesn't happen very often.
Now, again, through this area, we will have to bring a few
people back in to make our corrosion control surveys, which
are minor things, and they're normally done ~ostly from the
road crossings-particularly on these short pieces of property.
Beyond that, we actually wouldn't contemplate on having
any particular reason to ¥et back on the prope:ty at aU. So. long
as it were not damaged 1n any way, or. the r1ght of way Itself
was not a roadway, we would have no particular reason for
going on the property.
.
- .
· Now, patrol of. the pipeline will be by airplane. It '11 be flown
about twice a month, as we have the thing scheduled now, by
low flying aircraft, at three hundred to five hundred feet, which
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can do a real thorough job of inspection, to determine .that no one's tampering with the line, or
constructing things on it that may have some damaging effect on it, or interfere with it in some way.
So, again, the times that we would go on this property are
very few and far between.
Q. Would it be normal practice to contact the .landowner
upon reentryY
A. Well, the normal procedure-particularly through the
populated areas, would be to have a pipeline representative
contaet the property owner, and advise him of our need or intent to do something on the right of way, and give him, as near
as we can, the time that we might expect a crew to be there.
And make some arrangements with him to get in, or on to his
property, with the least amount of interference or damage to
him that we could.
·
Q. Suppose, in that reentry, that you tore down a fence, or
you ran over crops that might be growing on the right of way,
or you did other damage. Who would repair that damage 7
A. Well, Colonial would be subject to those damages, ~sa
normal procedure-and, of course, it also states in the petition
that Colonial would be subject to the damages that were done.
Q. How would you get back on this property, to reent-er it f
A. Well, again, the petition, as I recall, gives us the right
to use any road that may now exist on the property, for this
ingress and egress. If these roads were abandoned,
7j14j64
and no longer op&n to the public, then, of course,
page 17 ]. we would have to use the fifty foot strip of right
of way involved, to get on to the property, as well
as off.
Q. If there were any damages to any of these private roads,
who would bear thatY
A. Well, Colonial, again, would have to stand the damage that
was done to those.
Q. Mr. Giles, this petition also gives us the right to change
the size of, to replace the line, of course to operate and repair,
and so forth. In your opinion, based on your past experience,
what is the likelihood, in your opinion, of a change in the size
of this line Y
7 j14j64
page 16 ]

Mr. Swart: Your Honor, I make the same objection. That's
immaterial, because they could acquire, from the petition, the
right to change the size of it.
The Court: Objection overruled.
Mr. Swart: I note an exception.

';! --
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By The Witness: (Continuing)
A. Well, our engineering plans, to start with, on this project,
projected this thing on out for at least twenty years. In other
words, the volume of the pipeline was so designed to take care
of that amount of volume that could be projected on a percentage' basis. Consequently, the chances of changing the size
of the line are rather remote.
It's been our experience that most of these things
7 j14j64
become more or less obsolete after twenty five or
page 18 ] thirty years, and some other means, or method,
have to be used to expand. To enlarge this thirty
two inch, today-I mean, to project when the pipe would be
enlarged-! don't think I could, because it's the biggest pipeline system in the country today. How long it will continue to
take care of the volume is a pure conjecture-but, at least
twenty years.
Q. What about the removal of the line-if this line rusts
out, will you have to replace a part or sections of it from time
to timet
A. Well, no, sir. We have pipelines around over the country
that have been in the ground as far back as 1880, and are still
in service. Today, we have cathodic protection, which is the
electrical refraction of the soil itself-it's nature's way of
·
destroying something that's foreign to it.
Our engineers have been able to develop coatings, and other
types of electrical protection, that prolongs the life of these
pipes so that they do not deteriorate.
The life of the pipeline in the ground today, is really quite
indefinite.
Q. Mr. Giies, I think that the evidence in the case will show
that these properties are pot~ntial subdivision lands, and
someday there might be houses and streets, telephone lines,
water lines, etcetera, across these properties. In the event
that happens, and we have to come back in and re7 j14j64
pair, what about the utility lines that may be
page 19 ] installed in this easement, and so forth Y What,
in your opinion, will be the necessity of cutting
those, or the likelihood of· it?
A. I'm not sure I quite understood.
Q. In a normal repair of the pipeline, what is your practice
with respect to existing utility lines Y What· precautions do
you take to protect those-that are crossing your easement, I
.mean!
A. Well, normal procedure would be, of course, to have the
utility company representatives on the job, to take care of
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their own facilities. The only chance of damage to those·would
.be during the time that the excavation of our pipeline woufd
take place. Now, whether it had to be done by hand, or whether
it could be done mechanically, of course, would depend on the
frequency of these crossings.
i
But, normally, the utility companies. are quite cooperative
on those things, and take care of their own facilities until
such time as we are out of the way, and we replace them.
Q. If you enter them-:you find out where those lines are,
and you contact the people that are responsible for them,. to
avoid interruption of service-is that correct 1
A. Yes, sir, that's correct.
.
Q. ·Now, on these repairs, when you come back in-can you
tell us something about the length of time that you ordinarily
consume. to make any repairs to the pipe, for
7 jl4j64
example! How long does this takeY
page 20 ]
A. Well, I don't know that I can answer that
too specifically. Depending, of' course, .on what
type of repairs we would be talking about~ 1 really don't contemplate any repair work on .this pipeline unless, during the
period of time that the subdivision was being built, the various
utilities themselves may come in contact. with .our· pipe ~nd
break the coating, or something of that nature. Then, we would
have to go back and repair it.
Now, if you're speaking only of repairs of that nature, why,
I think that we would be talking of-.
·
· Q. (Interposing) Is there any reason why you won't get these
repairs accomplished promptly?
·
·
A. Oh, de.:finitely. Because the construction of our coating
is-suchthat it upsets ouJJ corrosion control program. It throws
things out of balance . .A.nd, so, we have to get it corrected
quickly.
.
Now, a real mechanical damage to the pipeline itself-!
can't. guess how long it might take.
Q. But you would repair that as promptly· as possible, is
that correct!
A.- Well, yes .. It would be due. for us to do that, because we
only make money if we're moving· this product through the
line. And that's the only way we can serve our shipments.Q. Now, this petition, Mr..(liles, reserves to the landowner,
the right to. do certain things on the right of
7 jl4j64
way-such as to .use it for agricultural.purposes,
page 21 ] put fences on it, or any other purposes not inconsistent with .the rights acquired. Also, it grants
to him the right to install passways, roads, streets, 'Ya.te~,

----~-----
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sewers, telephones, electric or other utility lines, over, across
or through the right of way, if those lines or other utilitie·s
do not interfere with, or endanger the operation, maintenance
or repair or removal of the company's lines. Let's talk. a little
bit about that. Now, I'm going to ask you about some specific
things.
Growing crops on the right of way-is that an objectionable thingf
·
A. NQ, sir.
_
· Q. What about fences YFrom your standpoint, is that objectionable!
A. No. Fences are not objectionable to us, providing, .of
course, that the_ fence posts themselves are not driven right
down on top of the pipeline, where it might damage it.
Q. The landowner would have to use discretion and caution
in installing those things, to avoid damage to the pipeline,
but they could be put there-is that correct t
A. That's right. .
.
Q. In the event this is a subdivision, what about driveways
-residential driveways over the pipeline-is there any problem in that!
A. No. We have no objection to driveways built
into· the homes, and things of that nature.
7/14/64
page 22 ) - Q. Flower gardens-ornamental shrubbery!
A. No objection to shrubbery, other than trees
that may grow into considerable siz~. Then the, root structure
would damage the pipeline-particularly our coating-and we
would object to trees that would develo-p into too large proportions.
Q. N-ow, the utility lines that might have to cross the easement to serve this subdivision. Is there any objection to those,
or what protection would have to be taken in order to protect
·
the pipeline Y
A. Well, pipelines pass through a great number of these
types of subdivisions. The normal procedure that is followed
is that after the subdivision plan has been developed, th~y
normally contact the pipeline comp~y ll.nd attempt to get together in the grading and the laying of these various utility
lines, and so on, so that there. is enough cooperation betwe~n
the two that it can-be accomplished.
. ·
Now, coming into streets, with the various utility lines-:yes, there is some interference when you have a thirty two _inch
pipeline in the ground. Some arrang~ments have to be made
for the sewer lines to go under the pipeline. Various other utili~
ties can. probably go ov~r the top of it. But something has to be
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worked out mutually between the pipeline company and the
developer.
Q. But it can be done Y
7/14/64
A. It's done every day.
page 23 )
Q. Now, what about hard surface, subdivision
residential streets, for these subdivisions-is there
any objection to those over the pipeline Y
A. No, sir. We have no objection to the street crossing the
pipeline. However, again we need to be careful of the grade
that they pass over the line. Colonial's policy will probably
be to request that there be at least eighteen inches between
the top of the pipe and the sub-base of the road itself. Assuming .that the that the road is going to be eight inches deep,
it would mean we would need a total of twenty six inches from
the top of the pipeline to the top of the roadway.
Now, we have had occasions when these grades couldn't be
.met, whereby we have bad the subdivider lay a reinforced concrete pad over the pipeline, extending out on either side, that,
would, in a sense, support the roadway, and keep it from bringing any more additional stress or weight on top of the pipeline.
The only reason we need this clearance, is to take away these
stresses that you may get from traffic, that causes fluctuation in
the soil its~lf. If we can maintain that type of clearance, why,
these are dispersed so that they have no effect 'On the pipeline .
. Q. What is the minimum depth of cover now, in the lines
you've installed t
A. To the best of my knowledge, across the prop7/14/64
ties in question, it would be thirty inches. There
page 24 ) may be some places it will be a little more than
that. I doubt very much whether there's anywhere
out there that is less than thirty inches.
Q. What did your specifications call for Y
A . .A.t least thirty inches.
Q. On these street crossings that we spoke of-you said
that sometimes, maybe, there's a concrete pad installed where
you can't get sufficient depth. Will Colonial require any other
protection for the pipeline in these residential streets, other
than those!
A. No, sir. It's not our intention to ask for·anything beyond
that, such as casing, or anything of that nature.
Q. Mr. Giles, these pipelines-were they constructed in
accordance with any industry codes or standards, and if so,
what!
A. Pipeline specifications were all written up in accordance
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with the applicable American Petroleum Institute code, and
also in accordance with the A. S. A. codes, where they were
applicable.
Q. Are these codes commonly in use in the pipeline industry!
A. Yes, sir. Those are the codes that practically all lines
are constructed under.
Q. Those are codes which you are familiar with from your
previous experience with pipelines t
A. Yes, sir.
·
Q. Mr. Giles, have you been on the Lohman property and
the Wrenn and Mitchell property that are involved in these
cases?
A. Yes, sir, I have.
7/14/64
page 25 ]
Q. When was this Y
A. Yesterday afternoon-well, it was in the
evening. Late afternoon.
Q. Did you observe the construction work that's in progress
out there at the pr·esent time Y
A. Yes, sir, I did. That's being done by the Plantation Pipeline Company, who are also laying a line. to Dulles Airport.
Q. This was on the Lohman property, there, fronting on the
highway-Highway Fifty. There's a c.ut immediately adjacent
to the road. Is that cut a part of the Plantation. construction
to which you refer!
A. Yes, sir.
Q. And, then, adjacent to the Wrenn and Mitchell property,
along running parallel to the road, there's evidence of new
construction. Is that the construction to which you refer!
A. That's also Plantation's, yes.

*

*

*

*

*

CROSS EXAMINATION
By Mr. Swart:
Q. Mr. Giles-you mentioned the Plantation line, which has
made a cut there, next to the Lohman property
7/14/64
on Route Fifty?
page 26 ]
A. Yes, sir.
Q. Does that line go thr~ugh the Lohman propertyY
A. Not to the best of my knowledge.
. Q.. I'm not sure what you mean. Do you· mean to the best
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of your knowledge the line does not go through the Lohman ·
property!
A. Well, from observation yesterday, it was quite apparent
that all they had done was to put ~ a road crossing, over on
to-I assume-on to the Lohnian property. I had no ·way of
knowing where the property line was, but it did not appear to
extend beyond that point. There was, I would say roughly,
a hundred feet of ditch over there.
Q. It did not appear to extend to the Lohman property!
A. I said it did not appear to extend on through the Lohman
property.
Q. Is that ditch, or construction, or whatever you want
to call it-that hole where the water is, within the construc·
tion right of way on the Lohman property!
Mr. Marsh: What right of way are you speaking oft
Mr. Swart: I'm speaking of the temporary easement one
hundred feet wide, where it joins Route Fifty.
By Mr. Swart: (Continuing)
Q. In other words, your company took a temporary easement, one hundred feet wide, at the highway-did it not t
A. Yes, sir.
.·
7/14/64
Q. And, is that hole with the water in, within
page 27 ) fifty feet of the center of your right of way, or
'within that hundred foot right of way!
A.. Yes, it is. As a matter of fact, it's approximately forty
two feet from our nearest line, to what would appear to be
the location of the Plantation line.
Q. .All right. Now, in reading this petition for condemnation, it reads-'' said right of way easement being :fifty feet
of width on, over and through the lands of the defendants.''
Is there any need for your company to have an easement over
the· land of the defendant!
·
A.. Perhaps I didn't interpret the petition right, but 1; don't
recall reading it or interpreting it in that manner.
:·Q. Well, ·I '11 ·show you a copy, if the Court has the one
that was put into evidence.
.·-,,Mr. Ma!"sh:. What page. are you reading from Y
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Mr. Swart: Page Three, paragraph Five A.
The Witness: Would you repeat your question again, please,
sirf
By Mr. Swart: (Continuing)
Q. I believ~ it was whether or not there's any need for your·
company to have an easement over the land of the defendant f .
A. You mean other than the fifty foot strip that we're
speaking off
Q. No, sir. I mean within the fifty foot width. But, I
mean over. Over, to me, means above the surface
it that way.
7/14/64
page 28)
A. If that's the meaning of the wording in that .
petition, why I just don't understand it that way.
Q. It does say ''on, over and through'' does it not!
A. Yes, sir.
.
Q. What is your interpretation of the word ''over Y''
Mr. McCloud: If Your Honor pleases, I object. The petition
demands a right to install two pipelines, and that's all. And
it specifies that those will be buried with thirty inches of
cover. I don't see how he could possibly interpret it as mean.;.
ing anything above.
The Court: You use the words ''on, over and through.'-'
Mr. Swart: Your Honor, the thirty inches of cover only
applies to the two pipelines which they have described. They
reserve the right to change the size, or replace them with
othr pipelines, on, over and.t~ough.
The Court: I wQuld not think that under the easement that
you've undertaken. to acquire in this petition for condemna#on, you would be restricted to underground pipeline.
Mr. McCloud: That's my point, Your Honor.
The Court: I didn't gather ·that that was your pOint. I
gathered that you indicated that you thought you were restricted to underground. pipelines. I don't read the easement
you are acquiring as restricting you tn underground pipelines.
On, over and through, me~ns just that.
7/14/64
Mr..McCloud: W~ll, if Your Honor pleases,
page 29 ] paragraph four imlnediately preceding, provides
that-! mean, it uses the words "construction, to
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be accomplished with two pipelines to be in trenches-with
not less than thirty inches of coverage.''
The Court: Well, if that were there alone, I would agree
with you. But, you go on in paragraph Five to state what
interest or estate you intend to acquire by this proceeding,
and that is a fifty foot easement on, over and through.
Mr. McCloud: If Your Honor pleases, if there's any confusion we '11 be glad to stipulate that the interpretation of
that line is to be limited to two pipelines installed under the
ground, and no structures over the ground.
The Court: And you're willing to amend your petition in
that regard!
Mr. McCloud: If .that's necessary in order to clear up this
problem, we are.
The Court: Do you have an objection to that, Mr. Swartf
.Mr. Swart: Yes. I think they have a right to amend, but I
think there should be an order to that effect, limiting them
·
to underground pipelines.
The Court : As I understand it, that is all you intendwould you have any objection to an order limiting your
right, after acquisition of this easement, to underground pipe. lines!
7/14/64
Mr. McCloud: No, sir, we have no objection,
·page 30 ] with the possible exception of the road crossing
markers.
The Court: The terms of the order would exclude them.
Mr. Swart: Your Honor, we should ask, specifically, what
they are permitted to put above ground, then, because they
have one type of marker now, but they might.want to change
it to some other type of marker. I think it should be specified.
The Court: I think you could describe the one that's there
now.
Mr. Swart: The marker that's there now is on the highway right of way. If they don't intend to move it, then they
don't have to move it-intend to move in on our property.
Tlie ~Court: I ~think something similar to the one they now
have would be allowed.
Mr. McCloud: We'd be agreeable to that, Your Honor.
Similar to that presently installed.
Mr. Swart: And how many!
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Mr. McCloud: The number that's there now.
Mr. Swart: There are only two, aren't there Y
The Court: Well, I think they'd be allowed to have the
markers necessary-those necessary.
Mr. Swart: The thing I'm trying to avoid is that these
things develop, that later on they have a whole conglomeration of pipes, as you've probably observed in some places,
above ground. I don't know what they are for, but
7/14/64
I know there are certain places on these pipelines
page 31 ] that there are a dozen or more pipes-big things
like that [Indicating] coming out of the ground.
Mr. McCloud: I can assure you that we have no intention
ofThe Court: (Interposing) .All I understood that they
wanted to construct above the ground is a pipe that is a ,
marker of some sort, similar to those that were adjacent to
the highway, that we saw this morning. I would think they
would be allowed to do so, and will include in the order- a
specific allowance for them to do that.
Mr. Swart: That's what I want, but I'd like to tie it down
to specifically what they are including, in order to eliminate
this "over." I'd just like to know, rather than leave it up in
the air.
The Court : I will state that they will be allowed to place
above the ground the markers similar to the ones that we
saw adjace~t to the highway, today.
Mr. Swart: How many, and in what location Y
The d'ourt: I don't know how many they need to mark it.
I wouldn't think it would be too many. I don't think you're
in a serious area of disagreement.
Mr. McCloud: I think there are as many as three - one
was the aerial marker Your Honor observed, and the other
two were the markers directly over7/14/64
The Court: (Interposing) For example, if the
page 32 ) subdivision road should cross this, would you
·
have these markers there T
Mr. McCloud: May I ask that question of Mr. Giles!
Mr. Giles: I don't know off-hand how many we may need on
the property, as it exists riow. But, if you will observe again,
on the draWing, there is a curV'e in the pipeline after it crosses
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the road. And those are the kind of places that we do need
to put some sort of a marker, or identification, on it. Because
normally, a person sighting in that right of way, or the location of the pipeline, may sight from roadway to roadway,
and consequently miss the location of the pipeline. So, we
would like to be able to identify around that bend.
And, then, in the event of subdivision, we would like to
be able to identify at the street crossing.
Mr. Swart: Your Honor, I'd just like to know how many
they would require.
Mr. Giles: We have no idea how many streets are going
to be there.
Mr. Swart: Do they want the boundary lines, or do they
want one every two inches, or how many do they mean Y
The Court: I think that we have it. They want one at the
boundary line, one approximately wherever the right of way
changes course, and one wherever there is now, or in the
future will be a street crossing right of way.
7/14/64
Mr. Swart: All right. Let's see if I have it the
page 33 ) way Your Honor is willing to put it· in an order.
That they will be entitled to one for each pipeline
at each angle point in the line, and at each property boundary,
where the line crosses, and at each ,point where a new street
may be cut across this line.
The. Court: That's what I understand that they would want.
Mr. McCloud: I understand that that's agreeable with
·
Mr. Giles.
The Court: No other constructions will be permitted above
groun4.
Mr. McCloud: There would be no marker on each property
line, Your Honot;. If this is later subdivided into residential
lots·. there would be no necessity for a marker on each lot..
The Court: All that would be necessary is that outer bomidaries of. Mr. Lohman's land, and the Wrenn and Mitchell
land, be. marked. And then, if it's subqivided into small lot.s,
you won't' need, you say, a marker at each boundary of each
lot!
Mr. ¥c.Clo~d: ~o, sir. But we would like the right to put
mar~ers at the p<)int of subdi~sion streets..
The Court: All. r~ght. But there is no misunderstanding
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that there will be no other structures permitted above the
ground!
Mr McCloud: That's all right.
The Court: Do you think you can draft. an
order along those lines Y
7/14/64
page 34 ]
Mr. Swart: I think so, Your Honor. Mr. Giles,
while l'm thinking about that - how tall are
those markers, do you recall Y
Mr. Giles: About'four.feet.
By Mr. Swart: (Continuing)
Q. Now, Mr. Giles, you said, I believe, that the&e pipelines
usually become obsolete rather rapidly!
A. The speculation I made on that, is that this was the
biggest one that had ever been built, and that I can't hardly
project when it will become obsolete.
Q. 'Well, the one built in 1880 is still in operatlon, isn't
itT
A. Yes, sir, in' a limited way.
Q. Now, you described a number of pipelines that- you
had been connected with. Did any of those carry aviation
fu~Y

'

A. Yes, sir, they have.
Q. Did any of them ever have explosions Y
A. No, sir.
Q. Never!
A. No. We've never had an explosion on a pipeline.
Q. Do yon know -of any competing companies that have
-had'!
·
A. Not in liquid products, no, sir.
· Q. I see. Now, does this pipeline that you have installed,
or may replace with, follow the contour of the land, or does it
run at a fixed height Y ·
7/14/64
A. No -.it pretty well follows- the contour of
page 35 ] the land. There will be. slight variations,. but
~or.
·
Q.. ·:rn. ~·other .words, you couldn't, -grade the property to
knock the-top~off~the hill, where it crosses-, to fill in the valleyY
A. No, sir. Not without interfering with the pipeline.
Q. Likewise, you say there are some variations, so that.
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the. pipeline is not a constant depth below the surface Y
A. Yes, that's right.
Q. Now, you stated to Mr. McCloud a number of policies
your company bas. Does your company have any policy with
regard to interpreting what will i:p..terfere with the operation
·
of this line Y
A. Well, the only way that I can answer that question, sir,
would be to state that it is our intent, .and we have in the
past, been able to cooperate with subdividers, to the. point
where the subdivisions have not been abandoned. They go
forward.
Q. Have you presently had anything to do with helping
the subdivider make }lis plans Y
A. Yes, sir.
Q. Are you normally the one that that would go to f
A. No. I wouldn't say that I would normally be the one.
I would help establish the policy. We have field people who
carry out the marking.
Q. Let's say that Mr. Lohman, next spring, wanted to subdivide his property. To whom would he apply to get approval
Colonial!
7/14/64
A. Well, in that event, he would make applicapage 36. ] tion to my office, that's right, sir.
Q. Where is your office Y
A. In Atlanta.
Q. Atlanta Y .
A. Yes.
Q. All right. Now, do you place certain restrictions with
regard to how the sewers and storm sewers may c~oss this
line.
A. Yes,Q. Do youMr. Marsh:.Waitaminute. Let him answer.
Mr. Swart: He's answered it. He said ''yes.''
Mr. Giles: I didn't finish it.
Mr. McCloud:. Have -you finished your answer, Mr. GilesY
Mr. Giles: Not really, I intended to elaborate just a little.
Mr. Swart: We'll come back·to that. I'll come back and ask
you what the restrictions are.
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Mr. McCloud: If Your Honor pleases, I'd like to let him
finish the answer.
The Court: He's answered the question. If you want him
·to elaborate on it, you can bring it up later.
By Mr. Swart: (Continuing)
Q. Do you also require that a representative of Colonial be
present when the work is done!
6/14/64
A. Yes, sir, we do.
page 37 ]
Q. I take it an advance appointment has to be
made with Colonial!
A. Yes. Arrangements would have to be made in advance,
yes, sir.
Q. And do you have some restrictions about heavy equipment operating across the easement!
A. We will have, yes, sir.
Q. Now, let's get back to these restrictions that Mr. McCloud wanted to ask you about a moment ago- about the
sewers and storm sewers crossing the pipeline. Just what
restrictions do you have· with regard to a storm sewer crossing this line Y
A. Well, in the case of a storm sewer which would probably
be made of concrete, or something of that nature - other
than steel, at least - we would like to have a foot of clearance
between that storm sewer and our pipeline.
Q. All right, sir. If your pipeline is thirty inches under the
surface, doesn't that, for all l_)ractical purposes, eliminate
the possibility of putting it above your pipeline Y
A. In most cases I'd say that's right, yes, sir.
Q. Now, With regard to the pipeline -· you do have the right
to replace the present lines, either the large one or the small
one, with another one, at any depth, do you not Y
A. I don't believe the petition states that we have the right
to go back at any depth. All I recall is that it
would be covered with a minimum of thirty inches.
6/14/64
Q. All right, sir. With a minimum of thirty
page 38 ]
inches, that puts no maximum on it, does itt
A. That's right.
Q. All right. And you've interpreted that petition a number of times for Mr. Marsh- now I'd like to know if there's

I'
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anything in that petition which would prevent you, in your
opinion, from putting this pipeline fifty feet under the
ground!
A. Well, there are a lot of physical and mechanical reasons
why that would be quite impractical. However, I dare say that
the petition probably doesn't forbid it.
Q. Are you an engineer too, sir f
A. No, sir.

*

*

*

*

*

R;EDIRECT EXAMINATION
By Mr. McCloud:
Q. Mr. Giles, the petition provides, with respect ·to the
temporary easement, that when work was completed, that the
easement w.ould terminate and revert to the landowner.. Is
the work complete on the Wrenn-Mitchell and Lohman prop·
erties as of now f
A. Yes, sir. We are finished on both of those properties.
We no longer have any need for the additional twenty five feet
of working space on either properties.
· .Q. And, my understanding is that the ~asement is now
restricted to the fifty foot width that we. saw
staked out there this morning f .
7/14/64
page 39 ]
A. Yes, sir.
Q. And the open cut that we saw adjacent to
the roadway on the Lohman property this morning, is not
on any easement or land that we have an ~terest in at the
present:.time -.or, that Colo~al has an interest.in f ..
A. That's right. Iil measuring that last evening, as. I mentioned before, it was forty two feet, with twenty five feet beyond our clo.sest pipelfue being our right of way limits. So,
that :worlt is 9ntside of the fifty foot strip.
·
Q. Will this pipeline carry any natural ~s!
·.A. Our pipeline t
· Q. Yes.
A. No, sir.
.· Q. Mr.. Giles, is it your understanding that Colonial would
be the·. sole arbiter of what was an interference .on this righ~
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of way, with regard to what the landowner might want to
construct there Y
A. Well, if we were unable to reach something that was
mutually agreeable, I think that the property owner would
probably have some legal approach to the thing - to be sure
that we were not being entirely impractical with him.
Q. You spoke a moment ago of the landowner making application to Colonial to do these things. You didn't mean that
literally, did you Y
7/14/64
A. Well, I wasn't thinking of an application
page 40 ] in the sense that they were to apply to us for permission to subdivide a piece of property, no, sir.
Q. You merely want them to contact you Y
A. The application which I had in mind was to be a contact
of the subdivider as the first step, or we could get together
and work out a plan that would cause the least interference
to both of us.
Q. You understand, do you not, that this petition reserves
to the landowner the right to do many of these· things, and
this will be a legally enforceable document!
A. I understand that.
, Mr. McCloud: I have nothing further, Your Honor.

RECROSS EXAMINATION
By Mr . .Swart:
·Q. Mr. Giles, with regard to that- do you not feel that
there a17e a t;~.:uinber of things in connection with crossing the
line with lltilities and so on, where it would be possible to
have a differ.ence of opinion as to whether or not it would interfere with' your line Y·
·. ·
. A. !think that would be possible, yes, sir. ·
Q. Did I understand you to say that you did not know the
maximum depth of the pipeline on·the Wrenn-Mitchell prop.. .
erty, or the Lohman property!
A .. ·The maximum depth! No, sir, I don't· know the maximum
depth.

*

*'

*
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7/14/64
page 41 )

*

* .

*

*

*

JOHN DE BOLD,
a witness called by and on behalf of the Plaintiff, having been
previously sworn, was examined and testified as follows :
:OIRECT EXA};IINATION
By Mr. McCloud:
Q. Would you please state your name and address Y
A. John De Bold, Richmond, Virginia.
Q. By whom are you employed Y
A. Colonial Pipeline Company.
Q. In what capacity!
A. Division Engineer.
Q. As Division Engineer, are you familiar with the pipeline
construction across the Wrenn-Mitchel! and Lohman properties involved in these cases today Y
A. Yes, sir, I am.
Q. Were you on these properties with the Com7/14/64
page 42 ) missioners this morning!
·
A. Yes, sir.
Q. Mr. De Bold, would you please tell us, for the purpose
of the record, what pipelines are now installed on the Lohman
property, first, and then on the Wrenn and Mitchell property!
A. 0 h the Lohman property, first, there is a thirty two
inch outside diameter pipeline, and a six and five eighths outside diameter pipeline. And on the Wrenn property there's
also a thirty two inch outside diameter, and a six and five
eighths outside diameter pipeline.
Q. Are these pipelines parallel to eachother, and if so, how
far apart are theyf
·A. Yes, sir. The pipelines are parallel. They are laid on
ten foot centers, on a fifty foot easement ....,.... the easement going from south to north, is fifty feet in width. And the thirty
two inc"h pipeline is twenty five feet from the left hand side
of the easement, as I state again, going south to north and the six and :five eighths inch pipeline is ten feet to the
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right of the thirty two inch. And the extent of the right hand
side of the easement is fifteen feet over from the six and five
eigths inch pipeline.
Q. Have you examined the plats that were placed in evidence this morning - identified as Petitioner's Exhibits
Number One and Two!
A. Yes, sir, I have.
7/14/64
page 43 ]
Q. Are you familiar with those plats f
A. Yes, sir. The plats as shown here fall under
part of my supervision - or these plats being prepared by
a highly trained engineering electrical outfit.
Q. Do they correctly show the rights of ways and the installation of the pipelines on the two propertie~ that we have
involved here Y
A. Yes, sir, they do.
Q. Mr. De Bold, briefly, would you tell us something about
how these pipelines were constructed - the process by which
the construction took place Y
A. Yes, sir. First of all, you have several crews, that make·
up a construction Mr. Swart: (Interposing) Your Honor, I object to all this
testimony as to how the pipelines were installed, the size,
etcetera, because it's immaterial in view of the fact that the
company has a right to change it.
The Court: It's material on the damages. Objection overruled.
Mr. Swart: I note an exception.
By Mr. McCloud: (Continuing)
Q. Would you please answer the question, sir!
A. The construction of these pipelines are made up of several crews that go through, and are furnished by
7/14/64
one of the leaders of the construction contractors
page 44 ] in the industry. They go through, first of all, and
they stake the line. Then they come through and
they clear the right of way, such as all trees and what have
you, to the width of the ~asement. Then they come through
with a ditching crew. They dig their ditch. They string
their pipe, they weld their pipe, they lower in their pipe, they
backfill it, and clean up.
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Now, there are many phases to this, such as all welds are
x-rayed to make sure they meet the various codes, and it's
all done under the supervision of inspectors that are working for Colonial and report to Colonial. And all phases of
the work are thoroughly supervised.
Q. I believe that's enough along that line, Mr. De Bold.
Now, this construction process that you describe - approximately how long did that take from the beginning to the finish,
on the Wrenn-Mitchell property and the Lohman property!
A. It was practically the same amount of time - about
thirty days. ~ntexing the property in the latter part of October,. and finishing in about the third to fourth week in Nove~ber- or ·thirty days, ·approximately, from the time the
ditch was dug till the pipe was bac.Jdilled and cleaned up.
Q. Are you now finished with all clean-up work - repaired
fences and so forth, on this property!
A. We are finished with all clean-up, yes, sir. Should
washes occur, or anything of that nature, we will have to go
back in and maintain these, and protect the land
7/14/64
as it now stands.
page 45 ]
Q. Would you fill in ·a washed place and put
· sandbags in,. or something of that nature! .
A. Yes, sir. We'd protect it to a permanent nature, to
eliminate permanent washing. It would be a permanent repair.
Q. In the. construction work on these properties, how did
your equipment get into the properties!
A. They entered the easement at the point where the pipeline was staked, and would leave where the pipeline left the
property.
'
Q. 4re these lines now in operation Y
A. Yes, sir. These lines are in operation, and have been
for approximately sixty days.

*

*

*

*

*

,. GEORGE F. PRJ]SSING,
. .
a witne~s c~Ued by and behalf of the Plaintiff, ha:v~~g been
duly sworn, was examined and testified as follows :
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DIRECT EXAMINATION

By Mr. McCloud:
Q. Would you please state your name and address 7
A. George F. Prussing. I live in Georgetown,
in the District of Columbia.
7/14/64
page 46 )
Q. What is your business, Mr. Prussingf
A. I'm a professional fire protection engineer,
limited to petroleum.
Q. Would you tell us something about your educational
qualifications, and your background in your field of petroleum fire safety!
A. I started out as a civil engineer, graduating from the
University Mr. Swart: (Interposing) To save tiine, I'll stipulate his
qualifications.
Mr. McCloud: I'd like to develop them.
Mr. Swart: If you want to waste time, go ahead.
Mr. Marsh: I'd like ·to object to that remark and move that
it be stricken. .
·
The Court: I think it was improper. Would you proceed,
Mr. PrussingY
By The Witness: (Continuing)
A. I started out as a civil engineer, and graduated from the
University of Michigan in 1915. I got into ·the oil business in
1919. At that time I went to work as a construction engineer
with the Union Oil Company of California, in San Pedro,
California, on the construction of the oil refinery. I worked
for that company, which is one of the large, independent
companies of California for the next - about
7/14/64
twenty two years. At first, as a civil engineer on
page 47 ) · construction - all phases of construction, and, in
1923, organized the first safety and fire protection
department.
·From ·'23 to '41 I was head of that department - its· chief
safety and fire protection engineer, and covered all of their
operations, which ~eluded the five western states, parts of
Canada, and the northern part of Mexico, and Hawaii. And,
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during that time, I investigated all their fire set-up, therefire control and extinguishment procedures, and worked with
other engineers in national organizations on the development
of codes for safe practice for fire and safety in the oil industry.
In 1941 I went into private practice in Los Angeles harbor,
for a group of oil companies, working with the United States
Navy, and setting up the fuelling organization of Los Angeles
harbor, which, at that time, was the home of the Pacific Fleet.
The problem was one of setting up pipelines around the entire harbor, whereby any .refinery, of which there are about
twenty, could deliver products over any of the oil terminals,
of which there were sixteen at the time, in the event of an
enemy attack that might knock out or destroy any one of
these terminals.
It was a safety set-up. We worked on it for about a year,
and got a hauling operation before the date of Pearl Harbor.
At that time, I went to work for the United States Government, in charge of anti-sabotage work on the Pacific - the
mountain states, in 9il refineries and oil fields.
7/14/64
Then I was switched over on to construction of
page 48 } one hundred octane gasoline plants in t~e same
area- the western states, during which time I
spent about two hundred million dollars of somebody's money
building plants for the production of fighter gasoline.
After that I had four years' tour of duty as technical Secretacy for the Western Oil and Gas Association, which was
principally a code writing job. We worked with cities, counties,
states, on the development of safety and fire protection codes
for the petroleum industry of the western states, and on national codes for the United .States.
In '49 I went to Washington as consultant for the Air Force.
I still have a contract with the Air Force, that's why I live
there - although most of my practice is with oil companies,
in the analysis of plants, operations, facilities, for the development of fire safety - the inves.tigation of fires, and
other incidents involving petroleum.
During that time I have worked in eighteen of the eastern
states, South America, and Portugal, Germany, and the Middle East - and have had one tour of· duty in the Middle East
for the Federal Government as technical advisor on pipeline
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concessions of the Middle East - working in· all of the Middle
East countries from the Russian border down through the
Sinai peninsula.
I'm still in private practice in Washington, al7/14/64
though, as I say, I still have a contract as technipage 49 ] cal advisor to the Air Force on handling of gasoline.
Q. Did this work encompass work, at times, with pipelines Y
A. Yes. A great deal of it did. Particularly in the Middle
East, and when I was with the oil company. We were one of
the largest pipeline operators on the west coast.
Q. Have you observed pipeline construction in this country!
A. Yes. A great deal of it.
Q. .Mr. Prussing, do you have any idea approximately how
many miles of crude oil pipelines there are in the United
States!
A. I haven't seen the crude oil pipeline figure for a number of years. I think that the products pipeline mileage has
gone lip to about two hundred thousand miles in the last .few
years.
Q. Mr. Prussing, what are the safety codes normally followed in the petroleum products pipeline construction and
operation Y
·
A. Oh, there are national codes - there's one by the American Standards Association, which is ·a quasi governmental
body of experts, working with headquarters in New York
and offices in Washington, that sets up standards for all sorts
· of industrial operations. They have a code for the design and
construction of product pipelines, among many other codes.
The American Petroleum Institute, which is a trade organi.;
zation of oil companies, having its headquarters in New
York, has hundreds of committees, among which are pipeline
committees of engineers, who meet at least twice a year and they, in turn, put out codes of what are
7/14/64
known as minimum safe practices for the conpage 50 ] struction operation of pipelines. And they also
have specialized committe.es. For example, they
have committees on welding - the techniques of welding,
which, of course, are used alinost entirely now in pipeline
construction. Whereas we used to screw pipes together,· all
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pipes are made by the welding process, even in factory. So
that we have three basic codes at the present time. The A.S.A.
code, the pipeline code of the American Petroleum Institute,
and the welding code of the American Petrole~ Institute,
as basic codes of minimum design and construction for p~pe-:
lines.
Q. Are you familiar with the type of construction employ~d
by Colonial on the properties through Fairfax County!
A. Yes.
Q. How did ·you familiarize yourself with that construe~!

-'

.

A. I studied the specifications and the set up for testing
these specifications for purchase of pipe, and the fact that
they are all tied back into these codes which I've mentioned.
Q. How did those specifications compare with the codes Y
A. They exceed them. The codes are minimum specifications, and the specifications used by the pipeline company
are far in excess, with respect to safety.
Q. Now, these safety codes that you have me~tioned are they for construction through agricultural: ru~al areas,
or industrial areas, or residential areas, or just what!
A;. No. They are, specifically, codes for construction in
any area, including those populated to the
·
·
·
7/14/64
highest density.
page 51 ]
Q. Mr. Prussing, do you have· any idea about
·
how long industry has been build~Iig these petro·
·
. leum products pipelines in the United·Statesf
A. Pretty near since the beginning - about a hundred
years, since the first pipeline was built in Pennsylvania. The
products pipelines - the lines which you're concerned with
here- the refined products - refineries to the :user, have been
an outgrowth of about the last fifty years. We built some of
them in California about forty odd years ago, to my knowl-·
edge, and I think there were some built before that.
. Q. -What about the ·incidence of explosion, and fires, and
so forth! Mr. ·swart, I think, aske<tTqliestion about these
lines blowing up. What's been the safety record in the history
of these lines in the United States t
cA. They've been remarkably good. Of course, when you talk about .an explosion, you get into a technical de:f;inition
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which people in my business always try to ·explain, because
the words mean something different to us than they do to
the layma~.· Any vessel_ that's under . pressure can burst.
That's not an explosioniri· (iur business. What happens afterw~r~ may be a :fire - depending_ .9.J:l. the product.
'Yo:u can't explode gasoline in a pipeline. Th~t_~t;;~.....P.hi,~~-~!11.
~ibility. Simply because there isn't any air in there.
A gasoline that is out in the open and mixed with
7/1:4/64
air can, of course, be ignited. If it's confined, the
page 52 J ignition of such a vapor-air mixture is called· an
explosion because it makes a noise and does
damage. Now that's very briefly, a definition of terms.
So far as the pipeline is concerned, you can't have an internal explosion because of the character of the product the fact that there is no air. But, like any vessel that's under
pressure, you can have leaks, and you can have failure, depending on the type of construction and the type of design,
or something that ~ay happen to it~
Q. How often do these .things occur!
A. There have beeri no catastrophes chargeable to · this.
type of eV'ent, in. connection with the petroleum product pipelines in the United States. I can say that categorially. They
have a clear record.
· Sure -· there have been incidents of leaks. There have been
people who have run into pipelines with ditch-diggers - and
the present design is such that the line is protected against
that type of .accidental contact with the line. There have been
all sorts of incidents in connection with pipelines - both gas,
crude oil and products over the years .
..And it is based on these incidents, of course, that we have
built up our codes. You don't design the code by reaching
up into the sky, or working a slide rule. You desigil. and make
these safety specifications based · on history 7/14/64
history of :fires, history of incidents - and engipage 53 J neers that meet every year or two keep these codes
up, and bring in with them all of the things that
have happened. And, I can say categorically, there have ·been
no: catastrophic or serious things in connection with the pipe~
line construction and operation in the United States, over
the_years that these lines have been built. .
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Q. Are you familiar with these pipelines that run through
residential areas -you know of such Y
A. Oh, yes. We ran pipelines all through the city of Los
Angeles before I came to this part of the country, and since
I have been here I have seen pipelines in Philadelphia and
New York and other municipalities, including the city of
Washington, D. C., where a pipeline goes right through
residential areas.
The point is this. Originally pipelines were built to take
crude oil from fields to refineries, and then the gasoline was
hauled out by tank car to small areas, and then distributed
by tank truck. Now, the growth of the automobile has made
that impossible today, and so the product is now shipped
from the refinery by pipeline, which has proved to be- on
the basis of gallons moved versus incidence of accident the safest form of transportation.
Consequently, we have not been stuck in this growth of
the pipeline system, as a result of experience. If it had been
adverse experience, this network of two hundred thousand
miles of pipe work would never have been built.
Q. You say the record's been remarkably good.
7/14/64
page 54 ] How would you compare jt to, say, a street or a
highway running in front of residential properties
where petroleum products might be conveyed by means of
trucks!
A. Well, as I say, the number of incidents of trouble with
products pipeline is practically perfect. The number of ·incidents with respect to tank cars, before we started hauling by
tank trucks was reasonably good. The incidents with tank
trucks has been far better than anybody expected, frankly.
And ·since we have used the large tank trucks, the incidence
of trouble has decreased almost seventy five percent, because
your big tank trucks are that much better and stronger, and
have built into them safety measures.
Q. In your opinion, what is the safer means!
A. The pipeline is infinitely safer. There isn't a day that
goes by that some tank truck doesn't run into a collision, or
a tip-over, or something of that sort. And, as a result, there
are fires. There's no question about that.
Q. You spoke of these residential subdivisions. Do you
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know of any instances where that subdevelopment has taken
place after the pipelines were installed Y
.A. It takes place constantly. With two hundred thousand
miles of products pipeline in the United States, and the growth
of population in this country, you can't avoid it. Everywhere,
subdivisions are growing up on the outskirts of
7/14/64
cities, and these pipelines go into cities. That's
page 55 ] where you have to deliver your gasoline for the
.
people that use it.
Q. .Are you a member of the National Fire Prevention Association!
A. Yes. I have been for some thirty odd years. ·
Q. Are you familiar with their in<Jidence rating procedure Y
A. Well, they, as an organization, don't have it, but the
National Fire Protection Association, which is an organization of twenty thousand people, is made up of about one third
of insurance representative engineers, and about one third
of people from the fire services, and about one third of people
like myself, from industry. And they set up fire protection
codes for all types of occupancy and use around the United
States. Now, in that group - that one third of insurance
people - they represent insurance companies. And the companies, in turn, set up rates. I am familiar with the rating
procedure, yes.
Q. Are you familiar with the effect that any of these pipelines have had. on these insurance rates!
A. They've had none.
Q. In other words, if you have a pipeline going by your
place, or through your place, the rate for fire protection _for
your home is not affected Y
.A. It's just a broad statement. I haven't inquired as to
any particular plat of ground, but basically, the rate making
formulas do not increase these rates.
Q. Mr. Prussing, based upon you! familiarity
7/14/64
with the safety codes you enumerated, and your
page 56 ] examination of the specifications of Colonial Pipeline, do you have an opinion as to whether or not
these pipelines on the properties in question are safe!
A. Yes. They're the safest pipelines that can be built. They
are no particular hazard to the people in surrounding areas.
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Yon can't say that if there were no gasoline in the United
States we would have greater hazard than we have today.
That would be foolish. But we've learned to live with gasoline. And these product pipelines are the safest· things that
we have in our whole network of delivery from oil field to
automobile tank. And that is the practical thing that we're
talking about, I believe.
These pipelines are as safe as human ingenuity can make
them, and the history of their operation indicates that you
can live with them without any fear.
Mr. McCloud: I have nothing further, Your Honor.
CROSS EXAMINATION

By Mr. Swart:
· Q. Mr. Prussing, are you employed by the Colonial Pipeline Company!
A. I am today, yes, sir.
.Q. Do you mean you were engaged specifically for the
purpose 9f testifying here in court Y
A. That's right.
Q. I understand you say that these pipelines can burst under
pressure. Do you know how much pressure this
'particular line has Y
7/14/64
page 57 ]
A. Yes.
.Q. How much Y
A. Starting at each pump station, it's in the general neighborhood of six hundred and fifty po~ds, and then it diminishes as it reaches the next station.
··
Q. Six hundred and fifty pounds per square inch Y
A. Yes.
·
Q. Have such pipelines sometimes burst as a result of a defective weld Y
A. I have known of none that failed as a result of a defective .weld. There have been leaks in welds, which have been
ca~ght. after the testing procedure .
.Q. Are thos.e leaks sometimes caused by a rock coming in
contact with the pipe as .it is backfilled Y
A. No.
.
Q. What does cause such leaks, then Y ·· ·
A. Human failure on the part of the welder.
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Q. I thought you said that a defective weld never caused
onef
' A.· The pinhole leaks that I'm talking about.
Q. (Interposing) As a result of these pinhole leaks.
A. The pinhole leak doesn't cause the pipe to fail. It causes
the pipe to leak.
Q. Have you ever known a pipe to expand to the point where·
the content did leak out 7
7/14i64
A. No.
page 58 )
Q. ·In other words, in your opinion it's physically impossible for this pipe to burstY
A. No. I don't say it's physically impossible. I said historically. Under the design procedures and the testing procedures that have been used in the pipeline structures in the
United States, we haven't had that type of failure. Physically,
of course, it's possible.
Q. Now, I believe you said that if the pipe did break o'pen,
and the contents catch on fire, you would not call that an explosion 7
.
A. That's a technical term. No, that is not an explosion.
Q. That is not an explosion Y
· .
A. No, sir. We call it a rupture. I'm just trying to use words
with specific meanings.

7/14/64
page 59 ]
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HERM.A:t{ L. COURSON,
a witness· called by and on behalf of the Plaintiff,
having been duly sworn, was examined and testified as follows:
DffiECT EXAMINATION

By Mr. Marsh:
.
Q. Please state your name, your address and your occupation, sir.
A. Herman L. Cours001, o;f Springfield, Virginia. I'm a
certified land surveyor and land planner.
Q. And where is your office Y
A. In Springfield, Virginia.
Mr. Swart: If you want to~ L'll stipulate the qua.lifieations.
Mr. Marsh: I would like to. get this on the r.ecord, if you
please.
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By Mr. Marsh: (Continuing)
Q. How long have you been engaged in subdivision engineering work!
·
A. About eighteen years.
Q. And where have you done that workf
A. In Fairfax County and Alexandria, generally.
Q. Now, Mr. Courson, were you employed by Colonial Pipeline for the purpose of making a land study?
A. Yes, sir.
Q. Of the Lohman property Y
7/14/64
page 60 ]
A. Ye~, sir.
Q. Did you make that study Y
A. Yes, sir, I did.
Q. And did you give to me a written report in connection
with what you did, and what conclusions you reached Y
A. Yes, sir.
Q. Would you read that, please Y
A. Yes, sir.
·
The Court: There has been a rule on witnesses. Is there
any objection to Mr. Kane remaining in the roomY
Mr. Marsh: Who f
Mr. Kane: I'm not a witness.
The Court: All right.
By The Witness : (Continuing)
A. I addressed my letter to Mr. Hugh B. Marsh. [Reading]
''Dear Sir: In compliance with your request for a development study of land located at the northeast intersection of
U. S. Route No. 50 and Virginia Route No. 645, in Fairfax
County, Virginia, the following information and :findings are
submitted:
This property consists of some 265 net acres - the original
deed went to both road centerlines - in the name of William
Lohman et uxlocated in Sanitary District No.12, and is some
7000 feet upstream from the nearest planned sanitary sewer.
The trunk sewer to this property is planned by
Fairfax County· to be 24 inch and since the soils
7/14/64
page 61 ] maps for this area show rock very near to the
surface, the cost per foot for installation of this
line was estimated at $30.00, or a total of approximately $210,000. This would take the trunk sewer to the property and does
not_ include any interior trunks or sub trunks.
The outline and topography of this property is shown on
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Appendix ''A'' .hereto which also shows the manner in which
the right of way for the Transcontinental pipeline traverses
the entire width from south to north. Also shown are the flood
plain areas created by F.Jatlick Branch and its feeder streams
on this property which total some 50 acres. Please note also
that three areas are cutoff and isolated completely by this
flood plain. Two of these occur on the north property line and
one on the easterly line.
This property is now Zoned RE-1 and was also shown as
RE-1 on a proposed zoning plan when Sanitary District No.
12 was adopted by the Fairfax County Board of Supervisors
on April 26, 1961. However, since sewer and water may be
made available in the near future by the expenditure of considerable money and due to the fact that the tract is large
enough to warrant this expenditure, it was decided to utilize
R-17 zoning for the following development plans. It is felt
that this classification is proper since R-17 size lots may be
provided with all utilities at a reasonable cost per
7jl4j64
lot. A higher classification such as R-12-5 zoning
page 62 ] was not selected since this property is loc~ted
near the outer limits of Sanitary District No. 12
and was indicated as a low density area on the plan for this
District.
Appendix "B" hereto shows a development plan utilizing
a standard R-17 lot of 90 foot frontage and a minimum area
of 15,000 square feet.
Please note that the flood plain has been crossed as few
times as possible to keep development costs down. Only one
crossing has been made on the right of way for the Transcontinental Gas Company for the same reason. The total
number of lots obtained is 474, whereas a norinal yield would
be approximately 530. This is occasioned by the location of
the existing flood plain and the Transcontinental right of
way.
Appendix "C" hereto is the same plan as "B" above with
the Colonial Pipeline right of way superimposed thereon. As
may be seen some 25 lots are touched to varying degree by
this line.
Appendix '' D '' hereto is a revision of Plans '' B '' and '' C ''
to show utilization of the Colonial right of way as rear or
side yards in lots. A total count for this plan shows 468 lots
or a net loss of six lots occasioned by the presence of the
Colonial right of way.
·
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Fairfax
·
7/14/64
page 63 ]

County has an "Alternate Density" or "Cluster"
Ordinance which allows utilization of 70% of the
land in R-17 zoning for lots with a minimum area
of 10,500 square feet. The remaining 30% must
be in streets and open space to be owned by the
public or private organization for the benefit of the community. The maximum number of lots permitted under this plan
is 2.2 to the gross acre or 583 for this tract.
Since this tract is already cut into six separate pieces by
the Transcontinental Pipeline right of way and the flood plain
this plan would provide the most feasible method of development from a :financial and environmental viewpoint.
Appendix '' E '' hereto shows 583 lots grouped about the
flood plain and the Transcontinental right of way which have
been used for open space along with other land to make up
the required 30%. parcel.
Appendix·'' F'' hereto is the same plan presented on '' E''
showing the Colonial Pipeline right of way in place. As may
be seen some 26 lots are affected to a varying degree.
Appendix '' G'' hereto is a revision of Plans '' E'' and '' F''
taking into consideration the location of the Colonial Pipelbie right of way and utilizing it, together with the Transcontinental right of way as open space under the Ordinance.
A lot count shows a total of 577 lots, of which 228 are located
C?'D:·. open space, or a net loss of 6 lots over the count on plans
''E" and "F."
Q. Now, Mr. Courson, you have your studies that you have
. made, draw-n on a plat which was made by you Y
7/14/64
A. Yes, sir.
Q. All right, sir. Would you come here to the
page 64 ]
blackboard, and bring those with you, please, sir!
A~ All right, .sir.
Q. Now; the fir~t one you have is Appendix ''A Y''
A .. Yes, sir.
Q. All right, let's put that up.
. (The aforementioned Appendix ''A'' is now placed· on the
l:>l~ckboard.)

Q. Now, will you explam for me, please, sir, what that is y

Colonial Pipeline Company v. William Lohman, et al.

77

Herman L. Courson
A. The area shown in green, the approximate flood plain,
would contain about fifty acres. .And the strip in red is the
Transcontinental right of way, a hundred and five feet wide Q. (Interposing) Let me stop you long enough - how
many acres is contained in that Transcontinental right of
way!
A. Approximately ten acres.
Q. And how wide is it Y
A. ·A hundred and five feet.
Q. All right.
.
· A. As yon can see, we have areas that are cut off, here,
here and here (Indicating) and a flood plain cuts off areas
here, here and here, and over here.-- (Indicating)
Q. Now, which of those areas are absolutely - it's not
feasible to even try to develop because of the flood plain Y
A. These areas on this side of the flood plain,
7/14/64
here, (Indicating) are not deep enough or wide
page 65 } enough to present a development as such, as well
as this one here (Indicating). To my opinion, it
would be better to be held and sold for development with the
adjacent property, or otherwise utilized.
Q. Now, that is the way that property is with the flood
plain, prior to Colonial Pipeline going on there at all T
A. Yes, sir.
·.
Q. And all of that green is the flood plainT
A. Yes, sir.
9· All right, sir.
Mr. Marsh: If the Court pleases, I'd like to offer Exhibit
A in evidence, if I might.
The Court: Any objection, Mr. Swart!
Mr. Swart: I'd just like to know ·how Mr. Courson made
the plat- whether he made a survey, or how he drew the
plat!
·
.· The Witness: This is made from the deed of record.
Mr. Swart: All right. No objection.
The Court: Received, then, as Petitiob.er 's Exhibit Five.
(The above-mentioned plat is now marked, and :entered
into· evidence· as Petitioner's Exhibit Number Five.)
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By Mr. Marsh: (Continuing)
Q. Mr. Courson, you made Exhibit B, did you not!
A. Yes, sir.
Q. All right. Let's put that up.
7/14/64
page 66 ]
(The aforementioned Appendix "B" is now
placed on the blackboard.)
Q. Now, would you describe for the Court and the Commissioners what Exhibit B shows, please Y
A. Exhibit B is a standard R-17 development, using 90
foot lot frontage with a minj.mum. area of 15,000 square feet.
This is before the Colonial Pipeline was in place, using as
back yard space, the flood plain, wherever possible- and the
Transcontinental right of way.
I have a total number of lots on that of 474. As you can
see here, the reason that I did not get the anticipated 530
lots, is that there is a frontage problem, in that you could
only get so close to the flood plain - and therefore, the road
frontage is the principal reason I did not get 530 lots.
Q. All right, sir. Now, did you make an Exhibit C!
A. Yes, sir.
Q. Now these lots - if I might ask you this question this is an R-17 zoning!
A. Yes, sir.
Q. And the average size lot is 15,000 square feet!
A. The average size will be Seventeen.
Q. I mean seventeen, I'm sorry.
A. But the minimum lot will be :fifteen.

(The aforementioned Appendix "C" is now placed on the
·
blackboard.)
7/14/64
page 67 ) By Mr. Marsh: (Continuing)
Q. Now, would you explain this exhibit, please.
A. This is the same plan as Appendix ''B;'' with the Colonial Pipeline superimposed over the same plan. And this is the
one that, as you see, touches lots in varying positions- about
twenty five of them.
Q. And what is the result of that, so far as your loss of
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lots and that sort of thing is concerned f
A. Well, there aren't actually twenty five completely lost,
I would say about half of _those would be completely lost.
Q. Now, I'd like to ask you this general question. What
is it, on the Lohman land, that dictates, really, how it's got
to be developed f
A. The flood plain, and the existence of the Transcontinental
right of way.
Q. The Transcontinental pipeline f
.A. Yes, sir.
Mr. Marsh: I'd like to offer that in evidence, if the Court
pleases.
The Court: .All right. Do you want to offer the other one
too!
Mr. Marsh: I want to offer both of them.
The Court: .Any objection, Mr. Swart f
Mr. Swart: No objection.
7/14/64
The Court : Received as Petitioner's Exhibits
page 68 } Six and Seven.
(The above-mentioned plats are now marked, and entered
into evidence as Petitioner's Exhibits No.s Six and Beven.)
By Mr. Marsh: (Continuing)
Q. Now, Appendix "DY"
(The aforementioned .Appendix "D" is now placed on
the blackboard.)
Q. (Continuing) Now, will you describe to the Commissioners what Exhibit D is Y
A. This is a revision of the two previous plans, taking into
consideration the fact that the Colonial pipeline is in existence. And, as you will notice, I have utilized this Colonial
pipeline as backyards, and, in some instances, side yards. In
so doing this, I wound up with a number of lots of 468, which
shows a net loss over Plan B, without Colonial, of six lots.
Q. And that would be a total,of six lots! Now,. does Colonial
touch any of those.lots, as you go through there, on that plan Y
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A. Yes. It touches a considerable number of lots, as backyard and side-yard.- .
Q. And they could be used, under the Fairfax County Subdivision Ordinance ·as backyards Y
A: Yes, sir.
Q. Usually, couldn't they!
A. Yes, sir.
7/14/64
Q. All right, sir. Now, I would like to ask you
page 69 } . - the next Exhibit you have - E, I believe it is.
Mr. Marsh: I would like to offer that in evidence, if the
Court pleases.
The Court: Any objection Y
Mr. Swart: No objection.
Th~ Court. Received as Petitioner's Exhibit Eight.
(The above-mentioned Appendix "D" is now marked and
entered into evidence as Petitioner's Ea;hibit Number Eight.)
By Mr. Marsh: (Continuing)
Q. Now, will you explain what Exhibit E is Y
A. This plan is taking the same acreage, and using Fairfax
CountY's "Alternate Density" plan.
Q. What is that known as!
A. That is called the ''Cluster'' plan- or an ''Alternate
Density" plan. Now, this would have a minimmnlot of 10,500
square feet. In this instance, I have used lots 75 by 140 feet
deep, and I have used the flood plain as open space, and have
not put lots in it, generally. And I have us~d the Transcontinental right of way as an open space - and the lots do not
go into this easement.
Seventy five feet was arrived at here~ and utilizing the lot
for a house that would be fifty feet wide, plus the required
·
side yards.
Q.. How· many-lots do you get thereY
·
· A. I get the total allowed by the Ordinance of
583.
7/14/64
page· 70 } · Q. Now, I'd like to ask you this question, for
the purpose of the record. Under the Fairfax
County Zoning ··ordinance, is it possible to build .Jmy type of

Colonial Pipeline Company v. William Lohman, et al.

81

Herman L. Courson

dwelling - house that you live in, in a flood plain f
A. No, sir.
Q. You can't build anything. like that in a flood plain!
A. Not if it interferes with the drainage, no, sir.
Q. All right.
Mr. Marsh: Now, I'd like to offer that in evidence, if the
Court pleases.
The Court: Any objection, Mr. SwartY
Mr. Swart: No objection.
The Court: Received as Plaintiff's Exhibit Nine.
(The above-mentioned Appendix "E" is now marked, and.
entered into evidence as Plailntiff's Exhibit Number Nilne.)
'

By .Mr. Marsh: ( Continning)
Q. Then we come to Exhibit F.
(The aforementioned Appendix "F" is now placed on the
bleackboard.)
Q. Will you explain Exhibit F, please!
A. Exhibit F is the same plan I presented on Exhibit E again, with the Colonial Pipeline shown in place. And, as you
can see· here, there are twenty six lots .that are affected one
way or another - some of which ar.e totally. oblit7/14/64
erated, as in· this case (Indicating) -. some of
page .71 ] which are touched on one side.
, Q. How many lots are actually lost on that plan Y
A. Well, there again, I would say approximat~ly :fifty
percent of them - or in the neighborhood of thirteen.
Q. Thirteen lotsY All right, sir. Now, do you have an Exhibit GY
A. Yes, sir.
Q. ~right, sir.· .

Mr. Marsh: I'd like to offer that in evidence.
The Court: No objection!
Mr. Swint: No objection.
The Court: Received as Plaintiff's Exhibit Ten.
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(The above-mentioned Appendix "F" is now marked, and
entered into evidence as Plaintiff's Exhibit Number Ten.)
By Mr. Marsh: (Continuing)
Q. Now. Mr. Courson, would you please explain that exhibit
to the Commissioners, please Y
A. Y·es, sir. This is a revision to E· and F previously shown,
taking into account the fact that the Colonial right of way is
in place. As you see here, I've used both Colonial and Transcontinental, together with the :Hood plain, as open space under
the Ordinance.
Q. And that would be the ''cluster'' plan!
A. Yes, sir. In this one I have a total of 577lots, ·7/14/64
which is a net Joss over plan E of six ~ots.
page 72 ]
Q. Let me ask you this question. Would this
''cluster'' plan that you have in Appendix '' E''
- would you recommend· that to a client as a development of
the Lohman land Y
·
A. Yes, sir, I would.
Q. And do you think that, with reasonable certainty, it
would be adopted by the County!
A. Yes. I'm certain it would.
Mr. Marsh: I think that's all I want to ask, right now.
I want to offer that, if the Court pleases.
The Court: No objection, Mr. Swart!
Mr. Swart: No objection.
The Court: Received as Plaintiff's Exhibit Eleven.
(The above-mentioned Appendix "G" is now marked, and
entered into evidence as Plalintiff's· Exhibit Number Eleven.)
By Mr. Marsh: (Continuing)
Q. I'd like for you to - while you're standing herewould you tell the Court and the Commissioners how many
road crossings you have by Colonial Pipeline, in this Ex- ·
hibit GY
A. There are three shown- here, here and here. (Indicating.)
Q. And that's all that are needed - those three!
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A. To my opinion, yes, sir.
Q. All right, sir. Please be seated.
(The Witness returns to the stand.)
By Mr. Marsh: (Continuing)
Q. Now, Mr. Courson, have you made any investigation as to what will be required by the
County of Fairfax, or ·the State of Virginia, with
regard to road crossings, in a subdivision such as is shown
on this last exhibit that we have up here Y
A. Yes, sir. I contacted Mr. Brett's office, who is a resident
engineer of the Virginia Department of Highways, and he
has stated that they wish to have these lines, for the full
width of the right of way, encased in concrete.
Q. Now, have you calculated the amount that it would cost
for one crossing, to encase the two lines in concrete Y
A. Yes, sir, I have. And I've come up with approximately
Fourteen hundred and Seventy dollars.
Q. And you say there would be three· crossings here Y
A. Yes, sir.
Q. So you're really talking about - in crossing this line
with streets in the subdivision, you're really talking about
some Forty :five hundred dollars!
A. Yes, sir.
Q. Now what, if anything, does the County of Fairfax require!
A. I have asked the county, and have received no answer
as to any specific requirement. They will go along with the
State requirement.
Q. All right. Let me, if I might - if the Court pleases indulge me a minute, at the expense of possibly repeating
myself- in this plan here, Mr. Clauson- this is
the one you would recommend to a developer Y
7/14/64
A. Yes, sir.
page 74)
Q. In this plan here, in coming across it with
Colonial's pipeline -. how many lots would be l~st Y
A. Six lots were actually lost.
Q. Six lots were lost!
A. Yes.
7/14/64
page 73 ]
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Q. Now, you say how many lots were affected!
A. I haven't counted those, because none of the lots go into
the easement. They merely abut on the easement.
Q. They merely abut on the easement, so they would not be
included - so the only thing you are losing here is six lots Y
A. Yes, sir.
Q. This would be· the recreational area, and so forth (Indicating) and would be dedicated to the County - is that
right!
A. The open space, yes, sir.
Mr. Marsh: That's alii have.

CROSS EXAMINATION
By Mr. Swart:
Q. Mr. Courson, with regard to this ''cluster'' plan - have
you ever designed one and put it to actual use Y
A. No, sir, I haven't. Not on this large a piece.
Q. Now, as a matter of fact - before you can dedicate
anything to public use, don't you have to be able to give the
county, or the public, good title!
A. Yes - I would assume so.
7/14/64
Q. Which mean& you would have to get a release
page 75 ]
from the Colonial Pipeline to do that Y
A. I really don't know.
Q. All right. Now, you said you inquired about the County's
requirements with regard to crossings. There again, before
you can cross the pipeline, does not the County require that
you. get a release from the owner of the -easement before you
dedicate it as a. public street! ·
A. That is true-. ·before it is accepted.
Q. Before it is accepted as a-public street Y
A. Yes, sir. ·
Q. So you would have to get Colonial's consent before you
could do .this Y ,
A. I really don't know. But I do know you have to have a
clearance of the easement as it crosses the street, or the State
will not accept it.
Q. Right. All right. Now, since you haven't done a ''cluste;r''

-~----~------

Colonial Pipeline Company v. William Lohman, et al.

85

Herman L. Courson
plan, let's get back to something that - well - do these have
the height lines on them f (Indicating plat)
.A. The height f Yes. The topo lines are drawn.
Q. Would you come down here, so you could point them
out to usf
.A. Yes.
Q. Now, disregarding the particular layout for the moment,
I want to know what is the grade, here, for instance. (Indicating)
7/14/64
page 76 ]
A. That looks like about a five percent. Let me
get my scale.
Q. I meant right here, where the Colonial Pipeline street is.
A. That's roughly- a six to seven percent grade.
Q. All right, now- are these ten foot lines! (Indicating)
.A. Yes, sir.
Q. Now, when you cross the street, in the street layoutand the lot layout doesn't make any difference - this I don't
believe, but when the street crosses that, you make -it perpendicular, or approximately perpendicular, for reasons - do
you not!
.A. That's right. The shortest distance across.
Q. In other words, you cannot· make one lengthwise across
the pipeline, can you f
.A. Not the way I understand it, no, sir.
Q. Now, there~s a-five or six per cent grade, crossways, on
that street, is there not Y
A. Yes, sir.
Q. All right. Now, if the pipeline is thirty inches under the
ground, can you cut and grade that street f
A. Yes, sir-· I would think so.
Q. How much would you cut itt
,· ·A. Well, it would be impossible to t~ without a detailed
· topography and a detailed location of the line.
Q. well, let's assume that you're correct in assuming that
it is a six percent grade Y
A. Cut on the upper side, and .fill on the lower
side.
7/14/64
Q: How much would you cut on the upper side f
page 77]
That's really sort: of hard . to say, · because,
you see, I have no through grades on here, on 'this plat.
I

86

Supreme Court of Appeals of Virginia

Herm,a;n, L. Courson
Q. In other words, you don't know f
A. I don't know the details of it.
Q. You do know you couldn't cut very much with a pipeline thirty inches under the ground, don't you!
A. If it were only thirty, I couldn't cut very much, that's
true.
Q. That means you ·would have to fill on the other side,
wouldn't it f
A. That's correct
Q. And if you could not cut - let's assume, for the sake
of argument, you couldn't cut any- how much would you have
to fill, at the center of the road, or the other side Y
A. Well, we'd have to meet the County standards.
Q. Don't you know what they are!
A. Yes, sir, I know what they are.
Q. All right. Now, can't you transfer that to how much fill
is required Y
A. No, sir. You can't without a plan profile.
Q. Even assuming it's a six percent crosswise grade f
A. You're assuming a bank on this side, and a fill on this
side.
Q. Well, whichever way it is - I don't know.
7/14/64
page 78 ] I expect you to tell me. You said a six percent
grade.
A. Well, I would assume, say, a foot cut on· one side, and a
foot and a half, two foot fill on the other side.
Q. Two- two and a half foot fill on the other sideY
A. Yes, sir.
Q. And how much would that throw the center of your
street above the building lines for your house on the lot,
beret
A. If you filled two and a half foot, there, it would be approximately two or three feet above the street.
Q. Doesn't it _continue to slope offY
A. I don't know the specific grade on this, see, so I can't
tell you.
Q. Can you look at any of these maps and tell me Y
A. No, sir. These are not that kind of maps. This is a plan,
and not a specific subdivision construction sheet.
Q. Then you did not deterx;nine from this whether or not it's
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feasible to build a street like that f
A. Yes, I think it's feasible, from my experience.
Q. Assuming this is a six percent grade- would it not be
quite probable that the house constructed on this lot, at the
set-back required, from the street, would be four and a half
to five feet below the level of the street f
A. It could possibly be.
Q. It could possibly be. The same would be true
of the other lots at the other crossings, would
if
not!
7/14/64
page 79 ]
A. It would differ in each instance, because of
the grade.
Q. Well, yon can't tell me the exact grade at any particular
one!
A. Not on this plan, no.
Q. Now, how did you determine the flood plan area f
A. That's using the County criteria of a hundred year
storm.
Q. And was that taken from their map, that they have
made npf
A. No, sir. This was taken - using their criteria, and
figuring on a U.S.C.G.S. quadrangle.
Q. Can you not make an actual study, which sometimes
changes quite radically from that study! (Indicating)
A. It's entirely possible it would be larger or smaller.
. Q. And whenever you develop a subdivision of this size,
do you not actually make a field study, in order to try to
reduce the flood plain f
A. You make a field study to show the flood plain, according to the County criteria, yes.
·
Q. .And sometimes it's quite different from what they estimate!
A. That is true.
Q. Now, with regard to storm sewers- for inst~ce, where
.
would you drain the storm sewers from this area!
A. I planned these crossings at such a point where they
would be, as near as possible, to· the height of a particular
grade- they could be taken laterally back to the
creek as quickly as possible, so that they could 7/14/64
Q. (Interposing) Take laterally! You mean
page 80 ]
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parallel to the pipeline t
A. Not necessarily, but down the lot lines, to the creek.
Q. In other words, so they wouldn't have to cross the pipeline!-.
A. That's right. ·
Q. Now, how does the land slope, from in here f (Indicating)
Which direction does it slope - that way!
A. Yes, sir. You have a small drain, right in there.
Q. All right - how are you going to get across the pipeline!
A. I'm not crossing the pipeline here.
Q. Where are you going to go f
A. What do you mean- with the street Y
Q. No, sir. With the storm sewer. You can't make water
run uphill, can you t
A. That's right.
Q•. So where are you going to go from in here!
A~ Across the pipeline, at this point - providing there's
enough runoff necessitating a pipe.
Q. With streets, and houses, and new construction - it
usually requires a pretty substantial system of storm sewers,
doesn't it, in Fairfax County!
A. Yes.
Q. You don't know where you would run this storm sewer f
A. Not at this point, no, ·sir.
7/14/64
Q. And isn't it practically impossible to run
page 81 ] ~bove the pipeline, if the pipeline is only thirty
inches under the surface of the ground!
A. Depending on the size, that could be true.
Q. Likewise, I assume you don't know where the storm
sew~r fr.om any other given point would goY
A. Storm sewers aren't on the plan, no, sir.
Q. They all have to end up down in this vicinity,- .(Indicat.
ing) do they not!
A. In the flood plain, and the creeks.
Q. Well, isn't down here (Indicating) the lowest spot!
A. This is the lowest spot, in here, yes.
·
Q. So your- storm .s~wers - anywhere you put them, the
water is going to end up flowing down here Y
A. That's -rig4~· .
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Q. Which means that for this area - somewhere, you're
going to have to cross the pipeline T
A. Not necessarily - that's the beauty of this plan, is that
you can dump this. The County will allow you to dump your
storm water at the flood plain itself, and it will flow on into
the creek, which will then carry it off. .
Q. Yes- but you have to drain it downhill T
A. Yes, that's right.
Q. And you can't tell me, from your topo map, where the
storm sewers for this area would have to goY
7/14/64
A. No, sir, I cannot.
page 82 )
Q. Do you have the sanitary sewers planned
enough so that you can tell me which way they
would have to go!
·.A. No, sir. But they would, in. general, be in the low point
of the land.
Q. You can't make. any radical change in the slope, or grade,
of a sanitary sewer, can you Y
.
A. Not generally. They have a minimum of eight inches
-five tenths of one percent, and ten inches- three tenths
of one percent.
Q. That's minimum, so they'd be sure to flow!
A. That's right, sir._
Q. In other words, you can't slant it downhill to a point,
and then back upf
A. No, sir. It has to flow gravity all the way.
Q. I see. Now, what happens to the cost of your sanitary
sewers if you have to get below twelve feet Y
A. Well - twelve feet, there generally is an additional
charge.
Q. How much higher, percentage wise Y
A. I would estimate ten to fifteen percent.
Q. Isn't it actually closer to fifty five and sixty!
.A. No, sir, I don't believe so.
Q. I see. Now - what effect would a sanitary sewer crossing at the pipeline - twelve feet under the ground, have
upon the sewer, back :five or· six hundred feet
from the line Y
7/14/64
A. At the stream t
page 83 ]
Q. Both ways.
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A. Well, it tends to make it deeper. And, if you're deep
at this point (Indicating) you would have to come up to a
drop. You're assuming that we had to put a manhole here,
and come under this line twelve feet Y
Q. Yes, sir.
~. The County requirement on that is that there has to be
a foot of clearance between the top of the sewer and the
bottom of any pipe that's in place- regardless of what it is.
Q. In general, you're saying that - if this 1s twelve feet
from the ground here, (Indicating) what would it be up bereT
-A. Coming upstream there would be no problem, because
you could put another manhole - but going downstream, in
general you would continue deeper.
Q. All right, sir. Would that not apply to the sewers, and
everything west of the pipeline T
A. It would apply to the sub trunk sewer to the west, not
to the street.
Q. Now, could you be twelve feet under here (Indicating)
and still get the sewer to come out, having the required drop,
to come out to the surface of the ground right here T (Indicating)
A. Are you speaking of storm sewers now Y
Q. No, sir. Sanitary sewers.
A. You wouldn't want to be on the surface of
7/14/64
_
page 84 ] the ground. The minimum depth is six feet.
Q. The minimum depth is six feet T All right.
That makes it even more of a problem, then. How much drop
is this from here to here T (Indicating)
A. That distance is approximately eight hundred feet. (In. dicating). That would be about three feet. (Indicating).
Q. Eight hundred feet t Isn't this a constant line T
A. That's a topo line.
Q. That line is the same height above sea level T
A. That's right.
Q. So there's no drop between that f
A. Not here, no, sir.
Q. Well, between these two points, for instance - there's
no drop!
A. That's right. They're level, here and here.
Q. All right, then. In getting under this pipeline - if you
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have to go too deep, doesn't it create problems in trying to
get back up to your manhole connection down here somewhere!
A. No. Because I wouldn't put the line up there in the first
place. I'd put it down here closer, where there is some fall,
so that I could lteep as little cover as possible on it.
Q. I thought you couldn't tell me how much fall there was.
A. I just told you-there were three feet, five tenths of one
percent, and eight hundred feet-four feet, ratlier.
Q. That's what's required!
7/14/64
page 85 )
A. That's what's required, yes.
Q. But I mean the fallA. (Interposing) Well, here's the ten foot contour, and
here - there's ten here, and ten here so you have, between
those, roughly, eleven hundred feet - which would be slightly
under one percent fall, natural grade.
Q. All right. Now, can you translate that into total fall Y
A. From here to there! (Indicating)
Q. Yes.
A. One percent - the actual fall is eight and a half feet.
Q. Eight and a half feetY
A. Yes.
Q. Now - you have to be six feet underground here Y
A. Yes, that's right.
Q. If you have to be twelve feet here, running it with the
required amount of fall, what would it put you down here!
A. Twelve feet here Y(Indicating.)
Q. Twelve· feet here.
A. Well, we go down there and we're three feet lower Q. Well, you tell me what you would be.
A. I would be four feet lower, according to five tenths of
one percent.
Q. All right, four feet lower. So if you're twelve feet here,
you'd be sixteen feet down thereY
7/14/64
A. That's right. And you have eight and a half
page 86 ] feet of fall from here to there.
Q. Now, if you're sixteen under there to make
your fall right, how are you going to get up to this six foot
connection!
~· YlOll 're going to be at an eight foot connection instead
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of a six-. which is the normal sewer.
Q. Well, if you're twelve here, and you drop four, and it's
sixteen- how are you going to get up to the eight foot connection!
A. Because there's natural ground fall, between there and
there. You have one paralleling the other, s~ to speak. ·
Q. Under your theory you would run only one sewer line
across that pipeline Y
A. I didn't say that.
Q. Well, how many would you run across it Y
A. I don't really know - but I would think at least two,
certainly - just off hand, there would be two crossings, of
a sanitary sewer.
Q. Now- let's go one step further. You have a pipeline
here - and the sewer from this area has to cross both pipe""
lines!
A. That's true.
Q. You get into one, you get into another - bearing in mind
that you have a minimum depth you can go with both. Doesn't
two pipelines compound the trouble much more than one T
A. Well, you have two crossings to contend with.
7/14/64
Q. But because of your grade of the sewer that
page 87 } it has to slope- gently downhill all the waydoesn't it put you too deep at one or the other
crossing!
· A. Well, it's entirely possible. Without knowing the exact
situation it's almost impossible to say.
Q. All right. So you have not made any study to determine
that situation!
A. No, I have not.
Mr. Swart: That's all.
REDIRECT EXAMINATION
By Mr. Marsh:
Q. Let me ask you this question, Mr. Courson. You made
these studies, as you have already testified. Based on your
experience, is there any reason that you can conceive of now,
why this property cannot be developed, as you've indicated
here, under the ''cluster'' plan Y ·
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A. No, sir. None at all.
Q. Pipelines, on a piece of property,· are just like a flood
plain, or stream, or creek, or anything .else - you just have
to work your plans to get around them, don't you!
. A. That is true.
Q. In subdividing land!
A. That is true.
Q. And the pipelines are no more problems than flood
plains and streams and things of that kind, isn't that
right!
·
7/14/64
A. No, sir. Once they're located, and a definite
page 88 } position has been fixed-. then they're treated as
any problem that you would bump into, in an
engineermg manner.

*

*

*

*

NOLAN M. DOWNS,
a witness called by and on behalf of the Plaintiff, having
been duly sworn, was examined and testified as follows:
,DIRECT EXAMINATION
By Mr. Marsh:
Q. State your name, residence .and- occupation, please, sir.
A. Nolan M. Downs, -533 Cornell R.o·aa, Fa~rfax, Virginia.
Mr. Swart: I'll also stipulate his qualifications, if you want
to.
Mr. Marsh : I might just ask him a few questions, to qualify
. him.
By Mr. Marsh: (Continuing)
.
Q. Mr. Downs, what is your occupation!
A. I am a real estate broke~ and appraiser.
Q. And how long haye you been appraising real estate f
A. I've been a licensed broker since 1948, and I have been
performing _appraisal work in the Northern Virginia
area since that time, sir.
7/14/64
Q.
And for whom do you apprais~ property!
page 89 }
A. Well, I appraise for the Department of High~
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ways of the Commonwealth of Virginia - I appraise for the
Washington Gas and Light Company, the Virginia Electric
and Power Company - I do most of the independent field
appraisal work for the County of Fairfax - 1; appraise for
the Potomac Bank- I've done some work for the National
.Bank of Fairfax- various law firms, and individuals in the
area - both in condemnation work, on the side of the landowner as well as for the condern;n;or.
Q. Have you appeared as an expert witness hi. most of the
Courts in Northern Virginia- Federal and State f
A. Yes, sir, I have. In Fairfax County, the City of Alexandria, Arlington County, Loudon County, Fauquier County,
Frederick County - virtually all of the Courts in Northern
Virginia. ·
Q. Now, Mr. Downs, were you employed by Colonial Pipeline Company to appraise the Lohman property, on Route
50, in Fairfax County, Virginia, as it relates to the taking by
Colonial Pipeline Company of an easement across the Lohman
property!
A. Yes, sir, I was. I was employed, and I did perform an
appraisal, making the date of that appraisal of 1 August of
1963.
Q. And first of all, the owner of the property is Mr. Wil·

liam Lohman and wife, is that correct! ·
·
A. That is correct.
7/14/64
Q. Now, will you describe to the Commissioners
page 90 ] where the land is located, please, sir t
A. Yes, sir, I will. I perhaps might do it best
by referring to a land assessor's plat.
Q. That's all right, sir.
A. As these gentlemen know - most of them do, in that
area, it's located on the north side of Route 50, just east of
Chantilly. It is indicated as actually on Section 35 of the land
assessor's plat. Actually, the frontage is indicated on Se~tion
45, and it's this parcel of land which I have noted in red, as
Lohman. It's immediately adjacent to a parcel eight, indicated
on Section 45.
Q. Arid it is at the intersection of the east side of Route
645 and the north side of Route 50!
A. That is correct, sir. Route 645 intersects Route 50 almost
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directly opposite the property.
Q. Now, would you describe to the Commissioners the shape
of this land T
A. Well, it is best described as irregular in shape. If you
do not have a plat similar to this (Indicating) this woUld indicate the shape of the land - it having a frontage on both
Route 645 and Route 50- more or less rectangular in shape,
if that would be a good description, although irregular is
probably the best- best describes it. And it does have an
area of about two hundred and seventy one and a half
acres.
7/14/64
Q. Now, will you relate to the Commissioners
page 91 ] the zoning and restrictions that you found affected the land T
A. Yes, sir. It has approximately twenty seven to twenty
eight feet of frontage on Route 50- and, as you well know,
it's cleared, rolling land, which has been devoted to farming.
It is in Sanitary District 12, and although it is presently
zoned RE-1, which is one acre single family residential development, it's recommended on the Master Plan for Sanitary
12 for higher density, and I think without doubt it probably
could obtain some higher density than one acre development,
certainly.
The soils on the property are, I would say, basically good
for subdivision purposes. It has considerable amount of flood
plain. However, this flood plain could be used to advantage
in residential development. I think the plat on the board,
there- the area in green, delineates the flood plain. I do have
a soil cutting of the property, which, in effect, shows the
same thing - although I have not colored it in. ·It gives all .
of the soil types.
Basically they are Penn Silt Loams, which do rate good for
percolation, and I think that the property could be developed
without public sewer, considering the good quality of a portion of the soils.
.
Q. Well, isn't public sewer- isn't there a treatment plant
being built in the area of this property Y
A. In. the immediate area, no. The closest treat7/14/64
ment plant is down on Flat Lick, as I call it, and
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page 92 ] a public sewer exte~sion would be necessary to
serve ·thi.s property at the present time. There is
no public sewer immediately available. to it. It does have
electricity and telephone service, of course, and it's close
enough to public water, and I think, with the trend of development in the area, it's reasonable to assume that water
would be brought in - that this property could be considered
as having water.
.
And, I think that sewer will be brought in. And, of course,
this property-if off-site construction were done, accomplished
- then, this property could be sewered almost immediately.
The property is improved, if I may go on with the description of itQ. That's all right.
A. - the improvements, in my estimation, do not lend
- themselves to its highest and best use - they are basically
farm buildings. The assessed value of those improvements for
this year is s~venteen thousand three hundred and eighty five
dollars, as opposed to an assessed value on the land of Seventy thousand six hundred and fifteen.
·
This property is, as yoU: probably know, traversed at the
present time by a natural gas line, and this line - I believe
that's indicated on that plat in front of you, as a strip of
land through there about a hundred and five feet
7/14/64
in width, and it extends through the property
page 93 ] about forty two hundred feet, and would contain
about ten acres. It's a natural gas line. It encumbers the property, I would say, about ten acres of it.
Q. Is that Transcontinental Y
A. That is the Transcontinental Gas line. That is not the
line which is the subject of this suit today.
Q.· Now, the Transcontinental Pipeline was there before
Colonial Pipeline went in there Y
A. That is correct.
Q. All right. And Transco is the one that has ab<;>ut ten
acres, isn't it, in easement Y
A. That is correct, sir. And naturally, I took into consideration, in my appraisal, not only all of the factors which I
have discussed, including the existence of this existing natural gas line through the property, but I also considered, in
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establishing the value of the land, the certain sales in the
area. I also considered the effect that not only the existing
pipeline and the flood plain on the subject property might
have on its development, but also the proposed easement
through the subject property. ·
Q. Let me ask you this question, Mr. Downs. Do you Jaiow
how much land is contained in this flood plain, here Y
A. I do not have that figure in -front of me. I think it probably should have been given by the engineer, and I could not
say, with any great degree of accuracy, Mr. Marsh. I did
· not co~pute it myself.. ·
7/14/64
Mr. Marsh: If the Court pleases, might I bring
page 94 }
the engineer back to prove this Y
The Court: All right.
By The Witness: (Continuing)
A. I did not calculate it. I cannot answer with accuracy.
As to the sales which I investigated, perhaps this might be
the best time to indicate them to the Commissioners, if I
might, by means of the land assessor's plats. I have indicated
on theni not only the location of the Lohman tract, but also ·
the Wrenn tract, and certain sales in the immediate area.
Q. All right, sir.
A. Could I put these on the board!
Q. All right, sir.
A. If I might take one sheet at a time. (Indicating) In the
upper left hand corner - this is Section 45 of the land
assessor's plat, I marked in red, "Lohman." And this is the
subject property.
A sale occurred on Section 45, parcel 10, of this plat, on
the 29th of June, 1962. This was an 81.5 acre tract, and the
conveyance was from Patton to Landrith. The indicated consideration was a Hundred and twenty seven thousand dollars,
or about Fifteen hundred and fifty dollars per acre.
The land was sold, originally, one acre - RE-1, but has
since been rezoned to half acre. And that.is what
7/14/64
it was recommended on the Master Plan.
Another sale in the immediate area - and I'm
page 95 J
certain you gentlemen are all familiar with these,

.r;
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but for the sake of the record I point them out to you, was
the sale of parcel number 24. This parcel· also fronts on Route
50. The sale occurred 16 May of 1962. It was a 63.65 acre
tract- conveyance from Price to Stevenson. The indicated
consideration was Eighty three thousand five hundred dollars,
or about Thirteen hundred and thirty dollars an acre.
Now, this parcel was also zoned RE-1 - one acre, at the
time of the sale, and is still so zoned that.
I might, while I have this sheet in front of you, point out
the location of the Wrenn tract, which I understand you will
consider later on - so I won't have to repeat this. This is indicated as parcel five on Section 45 of the land assessor's
plat, and is located right here at the corner of Poplar Tree
Road and what is known as ''Stringfellow Road,'' or Route
645. It's just southwest of the Lohman property, and Route
50.
Mr. Marsh: I'd like to offer that in evidence, if the Court
pleases!
The Court: Any objectionT
Mr. Swart: No objection.
The Court: Received as Petitioner's Exhibit Twelve.
(The above-mentioned plat is now marked, and entered into
evidence as Petitioner's Exhibit Number Twelve.)
7/14/64
page 96 } By The Witness: (Continuing)
A. If I might call your attention to Section 34
of the land assessor's plat - a couple of sales which might
indicate, not only the trend of development, but values in
this area from the inception of the air port on up, and indicate
the rapid increase in values in this area - parcel 32, Section
34, was a sale as of the 25th of May, 1962. It was thirty point
one two five acres. Conveyance was from Coates to Steuart
Brothers. The indicated consideration was Forty seven thousand five hundred dollars, which is about Fifteen hundred
and eighty dollars an acre.
Now, this was purchased- as you gentlemen, I'm certain,
know - for a tank farm for Steuart Petroleum, and is shown
on the Master Plan as industrial. Actually, anything that is
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in this area I consider under transition, and it's very difficult

to tell how far the values will go.
The other sale indicated on this map is parcel 27. The sale
occurred in January of 1960, involving a Hundred and eighteen acres. The sale was from Conner to Bay Vista Corporation. Consideration was a Hundred and twenty thousand
dollars, which is about a Thousand dollars an acre. It was in
1960, but it still had this tremendous impact of the air port,
and the fact that Sanitary District 12 was in the process of
being created, and that there would be sewer and
and water brought into this area.
7/14/64
page 97 ]
The last sale that I will call to your attention
is also in the Chantilly area- it shows on Section 44 of the land assessor's plat, indicated as parcel 19.
And this sales was back in the '60's, too -right at the end
of 1960, the 14th of December. It involved a hundred and
thirty six point seven nine acres; and was the Sutphin to
Footer conveyance. Consideration was Two hundred and
twenty five thousand dollars, or about Sixteen hundred and
fifty dollars an acre.
It was zoned RE-1, actually, at the date of sale, and since
has been rezoned to higher density -R12-5 and R-17.
Mr. Marsh: I want to offer those two in evidence.
The Court: Any objection, Mr. Swart!
Mr. Swart: No objection.
The Court: Received as Petitioner's Exhibits Thirteen and
Fourteen.
(The above-mentioned plats are now marked, and entered
into evidence as Petitioner's Exhibits N o.s Thirteen and
Fourteen.)
By The Witness: (Continuing)
A. Mr. Marsh, this soil cutting might be of some value to
the Commissioners. It does indicate the actual flood plain
area, or supports that flood plain area (Indicating) and also,
it has attached to it the soil scientist's description of the
soils found on the property, which would indicate that it def-
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initely could be subdivided without a public sewer.
7/14/64
page 98 ]

Mr.. Marsh: Do you have any objection!
Mr. Swart: No objection.
·
Mr. Marsh: I want to offer it in evidence, please.
The Court: Received as Plaintiff's Exhibit Fifteen.
Mr. Swart: I see something else attached to it. Is that just
the explanation Y
The Witness : That's just the symbols and the land types,
Mr. Swart.
Mr. Swart: 0. K.
(The above-mentioned paper writing is now marked, and
entered into evidence as Plaintiff's E$htibit Number Fifteen.)

By The Witness: (Continuing)
A. Now, one other thing that I did in my investigationin order to determine not only the value of this easement, but
the effect of the easement on the property - was to examine
other easements as similar to it as possible, and also, any
type of easement that might run through the property in a
manner .similar to the subject property, in order to determine
whether or not, in the County of Fairfax, subdividers are
subdividing property with easements across it, and how it
might affect it. Whether they utilized those easements in lot
development, and whether or not people buy houses where
land is so subdivided - where they utilized either a portion
of the easement, or are immediately adjacent to that easement.
7/14/64
Now, I have a couple of sections which might
page 99 ] indicate to the Commissioners how easements
through properties such as this - large tracts
of land - are subdivided, and indicate to them the effect
that such an easement has on large tracts of land.
Q. You have the maps there!
A. Actually,• I'm using the Fairfax County land· assessor's
plats.
Q. And you superimposed the easements on it!
A. In one case I actually superimposed the ease:q1ent, in
the other case it is actually shown on the plat itself. H_owever,

.-.
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I did do a portion of the appraisal on a reVIsion of this
route, so I am familiar with both routes that I will show to
them, and I have considerable sales data of properties immediately adjacent to such easements,. as opposed to a location away from an easement.
Q. Now, this is the Rose Hill subdivision!
A. This is Rose Hill subdivision.
Q. And what is the utility that went through it Y
A. This is a VEPCO highline - it's an overhead easement
as opposed to an underground easement. However, it would
prohibit the utilization of the area within the easement, for
building purposes. You could not put a building on it - any
structure.
It, of course, as I say, is an overhead easement, and has
steel tower construction on it, as· opposed to a pipe in the
ground.
7/14/64
The investigation indicated that in Rose Hill,
page 100 J and in adjacent subdivisions through which this
line runs, the subdivider did utilize this easement
in his lots, in that these lots were improved with houses. The
houses sold and resold at considerably increasing values so that two things, in my estimation, are indicated by this.·
One, that a subdivider does utilize an easement - it is
not without value to him, and two, that in this area there is
no really adverse effect on housing by such easements.
The other plat Mr. Marsh: I would like to offer this one in evid~nce, if
the Court pleases, involving the Rose Hill subdivision, and
easement to the Virginia Electric and Power Company going
through it.
The Witness: It's Section Eighty Two dash Three of the
Fairfax County land assessor's plats, and it is through Rose
Hill as well as through Sunnyridge and Ridgeview Estates.
These are two adjacent subdivisions.
Mr. Swart: No objection.
-The Witness : If I might, Mr. Swart, point out to the Commissioners .The Court: Received as Petitioner's Exhibit Sixteen.
Mr. Marsh: Just a second.
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(The above-mentioned plat is now marked, and entered into
evidence as Petitioner's Exhibit Number Sixteen.)
7/14/64
By The Witness: (Continuing)
page 101 } A. It's pretty well delineated here, on i t - I
might point it out to you, and so make a red
mark on itQ. Let me ask you a question. Rose Hill is in Fairfax
CountyT
A. Yes. Very much so.
Q. ·I see.
A. It comes into Rose Hill from the southwest -(Indicating)
and I am making a red mark along the route of this highline
easement. Now, this was open space. It was a farm, prior to
this development, and this easement was in place, and this
subdivision was actually subdivided, and houses built on it,
after this easement was in place, and the line built.
In other words, the easement was there, and the man subdivided around this easement, utilizing land within the actual
right of way for his lot development. As you can see, these
lots actually go into the center line of the easement. Now,
I have a picture of that. A portion of thatQ. (Interposing) I want to ask you one question. Under
the Fairfax County zoning ordinance, does the ordinance
allow you to use, in making up your lots, the area included in
the easement!
A. Oh, yes. This is not a fee taking, just as the easement
of today 's case is not a fee taking. There are certain rights
being taken, but they're not taking the fee. And there's
nothing in the ordinance which would preclude
the utilization of all or any portion of this ease7/14/64
page 102 } ment in lot development. Not that he's goi~g to
have to do it, but he can do it.
Q. The title to the property remains in the owner!
A. Yes, sir.
Q. As in the VEPCO cases, and also as in Colonial, we're
just taking an easement!
A. That is quite true, sir.
Q. And the landowner reserves certain rights in the property!
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A. Yes, sir, that's right.
Mr. Marsh: All right. If I might- if the Court pleas~s
[Hands Petitioner's Exhibit No. Sixteen to the Court.]
By The Witness: (Continuing)
A. Now, this other plat, Mr. Marsh, is Section Ninety Three
dash Four of the Fairfax County land assessor's plats, and
this involves --:Q. Where is this land located f
A. This is down on the Mount Vernon highway, just up
from the Potomac River, south of Alexandria. And this is
for a twenty four inch natural gas line, which has recently
been constructed across the Potomoc River and up through
Villamay, and into a connecting line, which eventually ties
in with that huge cavern which was dug for the storage of
natural gas, out in the Ravensworth area.
Q. And this gas line is owned by who T
A. Washington Gas and Light Company.
7/14/64
Q. All right. Now, tell the Commissioners page 103 ] what subdivision are you in T
A. Actually, I'm showmg them the portion
which is through Villamay, which had not actually been subdivided or constructed at the time this was put in. And then,
it is adjacent to another subdivision known as Hollindale,.
and a portion, actually, of Wellington Heights.
Q. Now, Mr. Downs, let me ask you this. What type ofwhat's the size of these lots in here, to begin with, do you
know!
A. For the most part, Mr. Marsh, they are in the half acre
size. They do vary. The housing, though, is the finest, I would
consider, in the County of Fairfax. There are homes in Villamay that will go above a hundred thousand dollars in value.
There's nothing adjacent to this land, I would estimate, under
around fifty thousand dollars - in Villamay, that is.
Q. All right. Now, will you show this to the Commissioners T
A. I have put this on in red, because the land assessor's
plats do not show it. I have a plat put out by Washington Gas
& Light, which shows this exact group. This is put in here in
red - it enters actually on the subject property on or ad-
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jacent to the Memorial Highway, opposite lot 34B, and rims
along the back of these lots to lot 121, and then comes ·in to
what is known as Park Terrace Drive.
Actually, at the time that this easement was
7/14/64
obtained, Villamay had been constructed, actualpage 104 ) ly, only to lot 38. Lot 122 and _lot 123 were in
the. process of subdivision, but the preliminaries
only, -when this easement was obtained down through there.
Since then, houses have been built, and there is no indication
of any adverse effect on the value of these properties whatsoever.
Now, this is the route that was followed through a proposed subdivision, showing how the route could be selected
to do the least damage to the property from the subdivision
·
standpoint.
This also ran across a piece of land zoned R-17, which was
adjacent to Hollindale. And this piece of property was also
in the process of being developed, but it was not actually subdivided at this present time, on this plat. There was no adverse effect indicated at any time, on any of this housing
in this area, or the housing here. This housing is much lower
in quality than Villamay. This is housing, oh, say, in the
twenty- thousand dollar bracket.
.
Q. I don't know whether I asked you or not, but I will ask
you now. OhMr. Marsh: l'd·like to offer that, if the Court pleases, in
evidence.
The Court: Any objection.
Mr. Swart: No objection.
The Court: Received as Petitioner's Exhibit Seventeen.
7/14/64
(The abpve-mentioned plat is now marked, and
page 105 ) entered into evidence as Petitioner's Exhibit Number Seventeen.)

By Mr. Marsh: (Contin11ing)
Q. In connection with the lots in Rose Hill subdivision the houses on the lots that utilized the .easement of Virginia
Electric and Power Company as a part of the lot, and the
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houses built on those lots, and the lots with the houses on
th~m in remote parts of the subdivision away from the power
line - what distinction did you find was made in the purchase .
price of the lots - sale price of the lots f
A. There was actually no adverse ·effect indicated 'vhatsoever on the sale of these properties, or the resale of them.
The houses were constructed immediately adjacent, utilizing
this area of the power line easement. There were other houses
so far removed from this easement, on this subdivision, that
you couldn't see it or even know that it was there - and those
houses sold for the same price as the houses immediately
adjacent to the easement.
Resales of that property - and I have here a lot of data,
that I don't know whether you want to bore the Commissioners
with or not, but there are sales and resales of the property
which indicate exactly what I am telling you, here - that
there is no adverse effect of an easement through it, and th~t
-a subdivider can develop property without any tremendous
adverse effect of an easement.
7/14/64
Q. Now, do you recognize this, Mr. Downsf
page 106 ] A. Yes, sir. I did not actually take this picture.
However, I was along when this picture was taken.
I started to say I was in it- I'm not in it. I'm just out of
this picture. But this is the area in Rose Hill through which
this VEPCO easement runs, and it indicates housing in about
the seventeen thousand dollar to eighteen or maybe nineteen
thousand dollar bracket; backing right into this easement,
and you can see the fence right down the middle of the easement, which utilizes this for recreation area and yard area.
Mr. Marsh: I would like to offer this in evidence, if the
Court pleases.
The Court: Have you seen this, Mr. Swart Y
Mr. Swart: No objection.
The Court: Received as Petitioner's Exhibit Eighteen.
(The above-mentioned photograph is now marked, and entered into evidence as Petitioner's Ea;hibit Number Eig·hteen.)
By The Witness: (Continuing)
A. There are other subdivisions -

I'm not particularly
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pointing out Rose Hill. Ridgeview is another one where this
identical situation exists. Wilton Woods is another, where
the same situation exists- where there is an easement which
has been developed around - and housing in the Wilton
Woods area is a step above Rose Hill-in the thirty five, forty or forty five thousand dollar bracket.
7/14/64
page 107 ] Subdividers do utilize these things - these
easements, and the purchasers of these properties
do fence them in and utilize them for recreation areas and
for landscaping, etcetera.
Q. Now, just for the purpose of the record, where is the
subdivision of Wilton WoodsY
A. It's down fairly close to Alexandria, on the Franconia
Road -just east of Rose Hill Estates.
Q. All right, sir. Mr. Downs, what, in your opinion, is the
highest and best use for this property - the Lohman property
-nowY
A. In my estimation it's investment holding, with eventual
subdivision and development. I think that prior to developing
it, some rezoning should be effected in order to produce the
highest dollar from it. Therefore, I'd have to say that at the
present time, investment holding - now, how long that holding period is, I don't know. But, unquestionably, the land at
this time, in an area of transition such as this, should not be
utilized, except during a short period of time, for farming.
It will carry itself during that period. But, eventually, it
will be subdivided and developed in some manner. So, I'd
have to say investment holding at the present time.
Q. All right, sir. Now, would you tell the Commissioners
how much land is in the permanent right of way for Colonial
through the Lohman property!
7/14/64
A. Yes, sir. The permanent easement through
page 108 ] the property - and I'm certain you've beard
this before is actually- the permanent easement
contains three point five one acres. It's about three thousand
and sixty one feet long - in other words, it extends through
the property about three tJ?.ousand and sixty feet, and it is fifty
feet wide. That is the permanent easement. The total acreage
involved in that permanent easement is three point five one
acres, and it would house this thirty two inch pipeline and a
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six and five eighths inch pipeline:
Now, the thirty two inch pipeline is actually in the center
· of the right of way, and the six and five eighths is actually
ten feet off the center. That's really all I have to say.
Q. What value did you put on the land, Mr. DownsT
.A. .Actually, on the fee value of the land, I felt that, based
on what I knew of values in the area, that two thousand
dollars an acre was well supported, and I thought that this
land could support that value. However, I might add further,
that in appraising the actual easement, I didn't feel,. since
the company was not acquiring the full fee rights, that it was
right and just to attach the full fee value of the land to that
portion involved in the easement.
In other words, there are certain rights, as you gentlemen
know, that run with land. You can sell it, you can
7/14/64
build on it, you can do virtually anything you
page 109 ] want with it. You can graze it if you have a farm,
you can utilize it for a yard, or what have you.
Now, after this take, it is true that there are permanent rights
of Colonial Pipeline to go in and maintain these lines and to
put them in place, but actually, the landowner would still
have the right to utilize that land in any way which :is not
inconsistent with the rights which are being acquired.
In other words, what I'm saying is that he will have almost
as much use of this land after the take, as he did prior to
the take.
Now, the crossing of this property does entail damages,
and I felt that over and above the easem~nt - that value there should be some compensation for this. However, I felt
that only about fifty percent - fifty percent is not any magic
figure that I used, it's just in my estimation, based on the
rights that are being acquired.
But, if you gave a man fifty percent of the value of the
land within that easement, that for the easement, considering
all rights that are being taken, he is compensated for it. But
the other effects of this thing running through the property,
amount to something else, and there would be damages involved in this case.
Q. All right. Now what - at two thousand dollars per
acre, for three and fifty one hundredths acres - fifty per-
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cent of that- what would be the value of the ease7/14/64
mentf
page 110 ) A. The value of the easement! I place a value
of Three thousand five hundred and ten dollars.
Q. That is the permanent easement f
A. That is the permanent easement.
Q. Now, there was a temporary easement of twenty five
fu~f

-

A. Yes, sir. And that entailed one point eight one acres of
this land. Now, -this was utilized only during the construction period, and since there was no actual, permanent rights
taken - it was more or less a lease of the land, say, during
that period of construction - and if the company should ever
have to come back and utilize adjacent land they would have
to renegotiate or pay for that right- so this was not a longterm right that was being taken. I put only a nominal value
of a hundred dollars on that temporary easement.
Q. So, for the two easements, your figure is how much f
A. Three thousand six hundred and ten dollars.
Q. Now, Mr. Downs, how much do you think the land is
damaged!
·
A. Well, I placed a total da~age on the figure of about
eleven thousand dollars. And I looked at it in several different ways - because during the 'process of appraisal I had
various information which was available to me. ·
I originally considered the effect of the angle of cut through
the property, and the way in which this land might be developed after this taking, And my original feeling
7/14/64
was that if the landowner were given the equivpage 111 ] alent of about five and a half additional acres, at
two thousand dollars an acre, or eleven thousand
dollars, that he would be actually -justly compensated for
this taking.
I looked at it from a standpoint of how it might be developed, but on the other hand, it doesn't have to be developed
in this manner. Under the present zoning of one acre lots,
a hundred and fifty feet wide, pel"haps - maybe as many
as twenty lots would be affected. And, certainly, they would
not be affected to a greater ~egree than about eleven thousand dollars, including any increases in development costs
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which might take place.
Another .way that I looked· at it, was what I considered
more realistic, and was on sort of a cost to cure basis -· in
other words- Colonial Pipeline has put this ·easement incertain things have happened- what would it cost to subdivide if the man does - and this is purely speculative, as
to what would happen to him.
My investigation did not indicate that any covering, or
coating, or sleeving, or cradling of this line for road crossings would be demanded. On the other hand, it might be.
The County of .Fairfax actually has nothing, to the best of
my knowledge, which would enforce this. But if, ~aturally,
any road which is going to be taken into the road system
by the Department of Highways - they're going to have the
right to say what would or would not be required.
7/14/64
So, assuming the worst that could happen, that
page 112 ] this pipe might have to be encased, and that there
would be crossings of this pipeline with your
utilities, if you brought in utilities there - again, that's
highly speculativ~ as to whether or not you would bring sewer
into this property - I figured that about sixteen hundred
dollars per crossing would be necessary in order to make
the man whole. That is based on, actp.ally, a study which
was made by Springfield Surveys, which I think is indicated
on one of those plats as Appendix'' A.''
Three road crossings at sixteen hundred dollars would
amount to forty eight hundred dollars. Now; in addition to
that- on a before and after study by a competent engineer,
as to how many lots would be lost- approximately six lots
are lost. Now, this particular piece of land, on that basis,
averaged about one point eight lots to the acre. That would
amount to a loss of about three point three acres of land,
in effect.
So, if you compensate the man two thousand dollars per
acre, for a total of sixty six hundred dollars, then we are
again trying to make him whole. In addition to this loss of
these six lots - another thing that happens - actually, about
thirty four lots ·would be projected through this thing, as
the plan is given in Appendix ''A'' - thirty four lots would
be touched, to a degree. Now, four of these lots actually would
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already be touched because of this hundred and five foot
natural gas line easement, which goes through
7/14/64
there.
page 113 ] It just works out that four of these lots back
right into the same area. So, I couldn't see how
those lots could be affected to any greater degree than the
actual compensation of the land involved in the ·easement.
There were twenty five lots under that plan, where this
easement would be along the rear line. Now, my investigation did not indicate that there would be any adverse effect
of such an easement. However, to try to make the landowner
whole, and to give him the benefit of the doubt, I allowed about
a hundred dollars per lot on those twenty five lots, in the
present state of those potential lots.
That would be twenty five hundred dollars. Now, there were
five lots under that plan, where the crossing was vertically
through the lot. In other words, in the same manner, parallel
to the side lines. I felt that maybe an additional compensation
of two hundred and fifty dollars, in addition to the actual
land in the easement, would be a generous compensation. That
would amount to twelve hundred and fifty dollars.
So, that would be an additional thirty seven hundred and
fifty dollars, in addi1ion to the sixty six hundred dollars I
had mentioned, and in addition to the forty ·eight hundred
dollars, that would give a total of fifteen thousand one hundred
·
and fifty dollars.
Now, that approach pretty well supported my original
approach of fourteen thousand six hundred and
7/14/64
ten dollars.
page 114 ]
Now, in addition to that, since I had the advantage of a subdivision study, I examined the
effects of this pipeline under the "cluster" plan, or the A.D.P.
plan - I'm certain you people are familiar with it. It enables
the subdivider to actually take land which is in, say, an RE-1
category and subdivide it under many of the requirements of
an RE · half acre subdivision. He doesn't have to have lot
frontage - he just has to meet certain set-back requirements.
Overall, he can use only about fifty percent of his land, but
if there's a great deal of flood plain, or other type of land
that's unusual, it's a good plan of development, and he can
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keep down his subdivision costs.
Now, under such a plan as that, perhaps three road crossings would also be necessary. That would amount to a damage
of forty eight hundred dollars. In addition to that, about
thirty eight or forty lots would be either touched or, you
might say immediately adjacent to it. So, on a basis of, say,
at most, an additional compensation for the easement of a
hundred dollars per lot for that, that would amount to an
additional four thousand dollars.
Then, taking the three point five one acres which would
be involved- since there would actually be no loss of lots
under this plan at all, under a cluster plan- if you paid him
for three point five one acres, which would be in7/14/64
volved in the easement, that would amount to page 115 ] on the basis of fifty percent, that is - paying him
on the basis of fifty percent of two thousand dollars per acre - that would amount to thirty five hundred·
dollars - giving, again, a hundred dollars for the temporary
easement - that would amount to only thirteen thousand
four hundred dollars.
So, it would appear to me that this property can be subdivided without really any tremendous adverse effect - that
this easement running through there is really not much more
than any natural obstacle, such as a small stream, or something of that nature, which a subdivider has to work around.
And, ftJrther, that a total compensation, to make the landowner whole, of around fifteen thousand dollars, was not out
of line, and could be justified.
Mr. Marsh: That's all we want to ask him, Your Honor.
Mr. Swart: What's your procedure, Your Honor?
The Court: I think we might as well go through them all.
Suppose we take a :fi:~e minute recess.
Mr. Marsh: If I do that, I'd like to put ~r. Courson on.
I'd like to put Mr. Courson on with reference to one question
only, in connection with the Lohman property, and put him
on as to the Wrenn property - and the.n question Mr. Downs
on the Wrenn property.
The Court: I. think we concluded the examination of Mr.

,- ..
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Downs on both properties, although cross examina.;;
tion7/14/64
Mr. Swart: (Interposing) Mr. Courson did
page 116 ] answer Mr. Marsh's question orally - and it's
also on the plat. (Indicating)
Mr. Marsh: All right. Fifty acres, that's all I want.

*

*

*

*

*

HERMAN L. COURSON,
.
a witness recalled by and on behalf of the Plaintiff, having
been previously sworn, was examined and testified as follows :

*

*

*

*
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*

*

*
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*

*

*

page 122 ]

*

By Mr. Swart:
Q. On these plats- Appendix D, yon have designated approximate flood plain Y
A. That's right.
Q. I assume that means exactly what yon say - approximate!
_ A. That's right.
,
Q. And, just like on the Lohman piece, an actual field
study might determine that this would be sub7/14/64
stantially wrong!
page 123 ] A. It could be either greater· or smaller.
Q. It could be way o:ffY Isn't it true that sometimes the flood plain area's only a third or a half of what the
estimate is that you have made Y
A. No. I've never missed it quite that far.
Q. Now, I call your attention, with regard to the development as shown in your Appendix D- actually,. yon cannot
divide like that, can yon Y Do you not have to provide a
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service road, alo11g the two public roads, when you divide in
that manner Y
A. Not to my knowledge, on these particular roads. You d9
on a primary highway.
Q. On any public highway, when you subdivide and come
under the subdivision control ordinance, do you not have to
provide a service road if you're going to hav.e a number of
entrances on to the public road Y
A. No, sir. You have to dedicate it - perhaps ten feet,
or maybe twenty five feet - but you don't have to build a
service road.
Q. In other words, it is your interpretation that one, two,
three, four, five, six, seven, eight, nine - nine lots could
border on the public roads, with no·service road Y
A. Yes, sir.
Mr. Swart: That's all.

REDIRECT EXAMINATION
7/14/64
By Mr. Marsh:
page 124 } Q. Let me ask you this question, since something's been made of it. What do you m.ean by
''approximate''.here- you say you've never missed it by as
much as a third, or anything of that kind - what do you
mean by ''approximate!'' You got these flood plains from
where!
A. I got these- same as the Lohman place -from U. S. C.
and G. S. maps. And the most I've ·ever been, as I recall, off,
is about twenty percent.
Q. Twenty percent.
Mr. Marsh: That's all.

RECROss· EXAMINATION
By Mr. Swart: .
Q. Mr. Courson, are you able to give me how much area
would be involved if· you did have to dedicate a service. road,

on Appendix D 7
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A. No, sir, I'm not. I haven't calculated that.
Q. Well, if you did that, would it not substantially reduce
the number of lots 7
A. No, sir, it wouldn't. Because, it's been my experience,
that they will give you credit for land dedicated to the public.
Q. Do they include the area in a service road within the
average lot area Y
A. That has been done, yes, sir.
Q. It has been done, or it's done regularly!
7/14/64
A. It has been done. I don't recall whether
page 125 ] it's done regularly or not.

*

*

*

*

*

NOLAN M. DOWNS,
a witness recalled by and on behalf of the Plaintiff, having
been previously sworn, was examined and testified as follows :
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page 132 ]

CROSS EXAMINATION

*

*

*

*

*

By Mr. Swart: (Continuing)
_ Q. Now, Mr. Downs- getting back to the Lohman- you
went .into a great deal of testimony with regard to how a
subdivision had been developed around a VEPCO overhead
line!
A. Yes, sir.
Q. That VEPCO overhead line created abso7/14/64
lutely no problems with regard to crossing of the
page 133 ] streets, sewers, sanitary sewers, etcetera, did it Y
A. No, that is not true, sir. It did create problems of crossings.
Q. How!
A. Number one, that easement is such that it dictates cross-

-·
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ing at right angles to the easement. Moreover, towers placed
on that easement are so located that it would interfere with
any crossing which might be. projected at a location of a
tower. These towers are pretty big, as you can see from that
photograph.
Q. Let me correct it. I will concede you couldn't put a road
right where the tower is. But it created no problems with
regard to the grade of sewers, and sanitary sewers and
streets, did it!
A. No. From the standpoint of the actual grade, other
than through the easement, there was no problem there.
Q. In other words, if you have to cut for a street, or fill
for a street, that could be done f
A. That could be done if it were not in the proximity of
an existing tower, or a projected tower. Now, I might elaborate a little bit more on that- that this easement is for one
or more lines of poles, towers, woodpole structures, etcetera.
And this is another paramount type easement where you just
don't go in and cross it without going to VEPCO and saying
''here -we want ·to subdivide this, and this is
7/14/64
what we plan to do.'' But utilities do cooperate
page 134 ] with subdividers, and it can be done and is _done.
Q. How far apart are those towers Y
A. Those in Rose Hill I would estimate are about a thousand feet apart.
Q. So you had ample room between them f
A. Yes.
Q. Now, with regard to Villamay, where you had the Washington Gas Light line - may I see plat exhibit seventeen f
The Court: It may be one of these.
The Witness : That's it.
By Mr. Swart: (Continuing)
Q. All right, Mr. Downs - let's show it so the Commissioners can see it. Did that line not generally follow the
streets - or the streets follow the line, whichever one came
first!
A. Well, as I indicated to the Commissioners, Mr. Swart,
this part of Villamay actually ·came into being after the line
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was put in. Lot 122 was actually on paper, and, of course,
the easement was projected along that lot line - and then
down the front of these lots, and on down in this manner; as
opposed to along the rear lot lines.
Q. Isn't that the line I see in the street!
A. Yes, sir, that's correct. I have indicated to the Commissioners that it was at the front of the lots, and along the
road.
7/14/64
Q. In the street!
page 135 ] A. Yes.
Q. Now, with regard to the Colonial line on
the Lohman property - you could not rrin a street over top
of the Colonial line, as has been done in this case, could you!
A. Well, the easement would not - I don't think Colonial,
under the terms of the easement, would permit an extension
of road along the full width of that easement. What could
be done- a road could be projected immediately adjacent to
it. Driveway crossings could be made over it, crossings of
streets, and so forth. ·
I think that any crossing of that easement would probably
be at close to right angles, and I think could be dictated by
the terms of the easement agreement.
Q. That's exactly what I'm getting at. The street could
not follow the pipeline, as has been done in the case of
Villamay!
A. In other words, if you're saying could a street extend
along the full length of the easement that is projected through
the Lohman property, I would say, under the terms of the
easement, that it probably could not. But I don't think that
.that is the best way to subdivide it - and I'm not so certain
that this subdivider (Indicating) might not have been smart .
in having these along the rear line, as opposed to out here
on the front.
·
The reason I presented this to the Commissioners was to
indicate to them that in the case of a twenty four
7/14/64
inch nat~ral gas line - that high priced land with
page 136 ] excellent dwellings is subdivided -that houses
are constructed, and there's no adverse effect
on this because of this easement. You can work around it,
and it can be done,: just as it was done along these lots, here.
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(Indicating)
Q. This is not comparable to the Lo~an property, when
this line is in the street, is itT
A. In that wording it is not comparable - in that this line
is in the street. To that extent it is not comparable.
Q. Is there not a big difference between having the line in
the street, and having the line run across the property and
you have to work around itT
A. Not a tremendous difference, no. In other words, both
are obstacles which have to be worked around. This is one
that was worked around in this manner - l think that on
the Lohman property you could work around it just as you
work around your low Hood plain, or around any other easement that might be across the property, such as a sewer line,
or water line, or what have you.
Q. All right. In any event, t~ Villamay line did run in
the street!
A. Not entirely, no.
Q. For a major portion of the distance Y
' A. A portion of it did - a portion of it was not in the
street.
7/14/64
Q. Now,. you also produced some comparables,
page 137 J and I call your attention to one you had - across
the road from the· Lohman property - I believe.
it was on sheet 45.
A. Yes, sir.
Q. Do you·have that sheet!
A. No, I don't have ~hat sheet.
The Court: Here it is.
By Mr. Swart: (Continuing)
Q. Incidentally, the subdivision of Villamay is at the far
end of the County, isn't itT
A, You say the far end of the County, Mr. Swart - it
depends on which end you're talking about.
Q. Well, the end away from the Lohman propertyY
A. It is. in one of the more expensive ·.ends - sections of
the County, with a magnificent view of the Potomac River,
where· your values far exceed anything in the Chantilly area.
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Q. [Examines plat] I can't find the one I'm talking about

-but some of the comparables you usedA. Do you recall the name Y I have them here on a list,
Mr. Swart.
Q. One of them to Saunders Y
A. I have a Stevenson, a Landrith, a Footer, a Bay Vista,
and then I had a Steuart.
Q. Who sold the Footer property!
A. The Footer was from Sutphin.
7/14/64
Q. What Sutphin!
page 138.] A. I just have the last naine, Mr. Swart, and
I don't recall.
Q. Never mind. In any event, I notice that several of your
sales went back to 1960. Did not property values in the
Chantilly area - particularly in the area of the Lohman
farm- jump from 1960 to 1963 Y
A. I would say that there has been some increase in values,
from 1960 to 1963, in that area. The big jump was actually
prior to that time, in my estimation, Mr. Swart, with the
advent of the Dulles Airport, and the knowledge of Sanitary
District 12 coming into being.
Actually, you had that tremendous jump in values. And
since that time these values have levelled off. And I tried
to adjust the value that I placed on the subject property to
bring it to date, and take into consideration the trend of
development in that area. But we had this tremendous jump
in values, and then, in my estimation, it has levelled off, and
will continue to level off, until you actually get some development.
T:qese are more or less investments, as to date, and so
far there hasn't been any tremendous construction in that
area.
Q. All right. You say that your testimony was based, in
part, upon certain engineering data that you had available.
Was that the information fr9m Mr. Courson f
A. Yes, sir. For the most part, yes.
Q. Then if he admitted that his estimate of the
7/14/64
flood plain could be substantially wrong, and that
page 139 f he had made no study with regard to grades required for sewers - storm sewers, and streets
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~then

your opinion as to the value could be changed- if
the information he gave you was wrong!

Mr. Marsh: If he's going to frame the question that way Mr. Courson finally said that he'd never been wrong more
than twenty percent, and I'd like for ili:at to be a part of it.
The Court: The Commissioners _probably can recall, with
that addition to the question.
By The Witness: (Continuing)
A. In my estimation, my appraisal would not be substan;..
tially increased or decreased because of that. Mr. Courson
indicated to me at the time that this was not a final study,
and that, of course, any final study would have to be examined
by the County of Fairfax authorities - and certain requirements could be made.
However, he is an ·experienced subdivider, and I felt that
it was merely a plan of development that should be examined
by any competent appraiser in an attempt to evaluate the
effect of this easement on the property. I don't think that
my - even with that statement of Mr. Courson's, that my
appraisal would be altered, even as much as five percent.
Q. Did you have any information as to what effect the
placing of streets across this line would have upon the adjoining lots - and, I .mean with regard to the
7/14/64
grade, in relation to the _grade of the street?
page 140 ) A. Mr. Courson indicated to me, after examining the topos available on the property, that he
felt that no cut would be necessary at the street crossings,
as projected- or, such a small cut that it would .not interfere in any way with the pipeline.
Q. Did he give you that information before or after he
testified today!
A. I haven't talked with him since he testified, so it had
to be before.
Q. All right.
A. Actually, if I may go on _
.
Q. You've answered that question. Leti's go on to the next
one.
Mr. Marsh: Let him finish, Mr. Swart.
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Mr. Swart: Your Honor, I think he's answered all of my
question. He's been rambling -~
The Court: I think he's answered it. Go ahead.
By Mr ..Swart: (Continuing)
·Q. Did he give you any information with regard to the
problems that would be created with the grade of storm sewers
crossing this pipeline!
A. He indicated that in any subdivision such as this, theru
were problems which would be created,. but he did not feel,
as an expert, that there were any problems which could not
be circumvented, and that there would be any un7/14/64
due cost involved. He looked upon it as a proble:n;t
page 141 } which would be encountered in any subdivision
- such as a stream, or something of that nature.
Q. In other words, you allowed nothing extra by reason
of the excess cost, if any, with regard to storm sewers!
A. No, I took that into consideration in the price that I
put· on the crossings. I estimated under that approach to the
damage figure of about sixteen hundred dollars, which would
involve the crossing of that easement with a sanitary sewer
line, if a sanitary sewer line did cross it, or water line, if it
did cross ·it, and work that wo~d be necessary, but also in
the case of storm sewers.
Q. In other words, your figure is included in the sixteen
hundred dollars extra work at each crossing!
A. In other words, what I'm saying is, Mr. Swart, that
the crossing does not necessarily have to go exactly where
Mr.- Courson has projected it. That is a plan of development.
It can be. - you'd get in another subdivider - he would
come up with another plan, and, I'm certain, another value.
All I'm saying is that in. an approach to damage, I feel that
a crossing could be worked out at some point, even if a little
fill is required, that would not cost more than about sixteen
hundred dollars.
Q. Do you mean :fi.ll over top of the pipeline!
A. I'm saying :fill back from the easement, in order to
bring it up to grade so no cut would be neces7/14/64
sary.
page 142 } Q. Did you anticipate that the storm sewers
would go over or above the pipeline - I mean,
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over or under Y
A. It all depends on the location, the depth of the Colonial
Pipeline's line in the ground, as to where they would go. In
many cases a storm sewer might well go under it, because of
the proximity to the top of the soil.
Q. Did you consider that the depth might be changed Y
A. The depth of what might be changed Y
Q. The pipeline- from its present depth.
A. Well, of course, by the terms of the agreement they have
the right to replace that pipeline, but they only have two
pipelines in. From the practical standpoint, they're in. It-is not reasonable to· assume that they're going in and change
them tomorrow, or next year, or even five years from now.
It's too big an investment.
Q. Are yo~ implying that they a;re condemning a right
which is unreasonable Y
A. No, sir, I'm not. I think they are condemning a very
reasonable thing, and all I'm saying is that it is reasonable
to assume that these pipes in the line, that are in place, are
actually going to stay there for some time, and that the depth
that they're put in is probably going to be about the same
depth that they would be in, should they be replaced.
Q. Then, do I understand you to say by these
7/14/64
last two answers to questions, that it's reasonable
page 143 ] for the pipeline company to want the right to
put the pipelines at any depth, or that it's unreasonable to assume that. they will Y
A. I didn't exactly say that. I'm appraising the property.
Q. Let's go back and let's see what you did say. Is it
reasonable for them to condemn this right, to put the pipeline at any depth T
A. I would say that it is reasonable to put it in at any
depth that would be required.
Q. All right. Let'.s say that it's reasonable to condemn
that right. Now - is it unreasonable to assume that they are
going to change the depth Y
·
A. No, I can't say that it is unreasonable·to assume that
they could change the depth. However, by the terms of the
agreement it has to be thirty inches_in the ground, and, it is
- fro:n1 a practical standpoint, and the investment involved,
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and the history of these 1ines - reasonable to assume that
they're not going to change them.
Q. Then, you are assuming that the line will not be changed Y
A. No, I'm not assuming that it's not going to be changed.
Q. Are you assuming it will be changed Y
A. I have to, from the terms of the easement agreement,
assume that they have the right to do it. But, from a practical standpoint, all I'm saying is that I don't think that
they're going to change it anytime soon. I have to assume
that they could, and my appraisal figure reflects
7/14/64
that.
page 144 ]
Q. In any event, your opinion as to the damages is just that - an opinion, is it not Y In other
words, you have no mathematical formula or other way you
can come up with an exact amount of dollars Y
A. It's based on judgment and experience - as long as
I've been in the business- the fact that I have done some subdivision myself - I make studies of these things, and it's
based on a lot of practic~l experience. There is no mathematical formula that you can apply for x number of square feet
or x number of acres, and come up with an exact dollar, that
someone might not disagree with. But I think the figure that
I have indicated to the Commissioners is a reasonable one,
and it's based on good sound investigation, and facts in the
market.
Q. I '11 agree that you would not give them what you thought
was unreasonable, Mr. Downs. But, now, have you made a
number of appraisals, in the past few years, for the Department of Public Highways!
A. Yes, sir. I indicated to the Commissioners earlier that
I was on the panel - and I have appraised for the Department of Highways, and I also indicated to themQ. Mr. Downs, will you just answer the question!
A. Yes, sir.
Q. Can you give me any idea of how many times you have
appraised for the Department of Highways in the past four
years!
7/14/64
A. Indeed I couldn't, Mr. Swart. And that's
page 145 ] the most honest answer I can give you.
Q. Would you say it would be several hundred,

...

Colonial Pipeline Compan! v. William Lohman, et al. 123 ·
Nolan M. Downs

at least!
A. No. Not nearly that many, Mr. Swart.
Q. One hundred Y
A. No. You can't do that many appraisals with as many
clients as I have, M. Swart, and I don't work one hundred
percent for the Department of Highways.
Q. No, sir. But you have done a number for the Department of Highways!
A. Yes, sir. And I've done a lot for the landowners in opposition.
Q. Have you done a lot for the Washington Gas and Light
Company!
A. Not too many for Washingto_n Gas and Light.
Q. Have you done some Y
·
A. They don't have too many.
Q. Have you done a lot for the Virginia Electric and
Power Company!
A. Quite a few, sir.
Q. For the County of Fairfax Y
A. Yes, sir.
Q. Fairfax County School Board f
A. Yes, sir.
Q. All of those were in connection with proposed acquisitions, with the ultimate condemnation, if required!
7/14/64
A. That is quite true.
page 146 ] Q. Can you tell me the last time you ever appeared in a court in opposition to any condemning authority!
A. Yes, sir. Week before last, sir.
Q. And the time before that Y
A. The week before that, sir.
Q. Were they both in the same caseY
A. No, sir. Two cases involving the Department of Highways and Tyson's Corner area, where I testified for the land-.
owner.
Q. That was in the Tyson's Corner area Y
A. Right.
Q. Would you say that ninety five percent of your court
appearances in the past three years in a condemnation case,
have been on behalf of the condemnor!

f-
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A. I couldn't say ninety five percent. I would say that the
major portion of my work is in the condemnation field, Mr.
Swart, and naturally, being in that field, I represent the condemnor on many occasions. However, a good percentage is
also for the landowners who are involved in these same
proceedings.
·
Q. Would you say ninety five percent is wrong!
A. Yes, sir, I would.
Q. What is your best estimate of the percentage T
A. I wouldn't have an estimate, sir. I just couldn't honestly
give you an estimate of how many appraisals I do for landowners and how many I do for cond,e'YfllfU)rs.
Q. There's no one that would know better than
7/14/64
you, is there f
page 147 ] A. Yes, sir. I have a lot more important things
to do than to sit down and figure out how many
I do for one authority and how many I do for another one.
Q. That's right. But after doing all of these appraisals, you
don't have any idea what percentage of them are for the
condemnor!
Mr. Marsh: If the Court" pleases, I think he's pursued that
far enough, and I object to any further questioning along
that line. He's answered the question.
The Court : Objection overruled.
By Mr. Swart : (Continuing)
Q. Do you care to answer, Mr. Downs f
A. I can't honestly tell you. And if I can't give these Commissioners an honest answer, I don't want to testify. I don't
know whether it's five percent, or ten percent, or :fifty, or
twenty or fifty or what.
Mr. Marsh: If the Court pleases, I want to except to the
Court's ruling.
By Mr. Swart: (Continuing)
Q. Mr. Downs, you know it's ninety five percent.
A. I don't know what percent it is, and that's as honest
as I can answer, to this Court. ·

--~
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7/14/64
page 148B]

JOHN MULROY,
a witness called by and on behalf of the Plaintiff, having been
duly sworn, was examined and testified as follows:
DffiECT EXAMINATION
By Mr. Marsh:
Q. Please state your name, your residence and your occupation.
A. My name is John W. Mulroy. My residence is 5937
Tenth Road, North Arlington. I'm a real estate broker and
appraiser.. My office is 156 Hillwood Avenue, Falls Church.
Q. That's the City of Falls Church Y
'
A. Yes.
Q. Now, what is your occupation!
A. Well, I'm a real estate broker and appraiser.
Q. And how long have you been appraising
real estate Y
7/14/64.
A. I've been appraising real estate, actually,
page 149 ] since 1947 in this area. However, during the last
four years I have devoted almost all of my time
to appraisal work.
Q. Now, will you advise the Commissioners for whom
you've done appraisal workY
A. Yes, sir. I've done appraisal work for the Virginia Department of Highways, for the Federal Housing Administration, for l~ndowners in various condemnation suits, for lending institutions, and for attorneys in estates and partition
suits, and various other types.
Q. Now, what courts have you testified. in, in this area Y
A. I've testified in this Court, and ·the Federal Court in
Alexandria, and in the County Courts of Warren, Shenandoah, and the City of Falls Ch~rch.
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Q. Now, Mr. Mulroy, were you employed by Colonial Pipeline Company to make a study of the William Lohman land,
and Frieda Lohman land, and also appraise it as it relates
to the easement of Colonial Pipeline Company, as it went
through this property Y
A. Yes, sir, I was.
Q. All right, sir.
A. I examined this property and made an appraisal, and
the appraisal is as of August 1st, 1963. I found the property
to be titled in the name of William Lohman and Frieda Lohman, and that it contains approximately two hund7/14/64
red and sixty five acres net land, after deducting
page 150 ) the amount of land in the roadway - in the highways, which was included in the original deed, and
amounted to another four or five acres.
I found this land to be rolling land. It's used as a farm. I
found it to be irregular in shape, except that it has road frontage along the Little River Turnpike - Route 50, of approximately twenty seven hundred feet, and frontage of about three
thousand three hundred feet along Route 645, which runs off
of Route 50, to the north.
These are two surface roads, and Route 50 is particularly
heavily traveled, with Route 645 being a much less traveled
road.
_
I found that the property is presently zoned RE-1, which
is one acre zoning_ in Fairfax County, and which means that
the minimum lot size in an improved subdivision would be
forty thousand square feet, but the minimum lot size outside
of an_ improved subdivision would be one acre, or forty three
thousand five hundred and sixty feet.
The minimum width of lots in this area is a hundred and
fifty feet at the building line for interior lots, and a hundred
and seventy five feet for corner lots. The set-back requirements for the front are fifty feet, for the side twenty, and
the rear, twenty five feet.
Now, in appraising this property, it was necessary to determine the highest and the best use of the prop7/14/64
erty. It is true that the land is being farmed at the
page 151 ) time, but farming, in my opinion, was not the
highest and best use. I believe the highest and
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best use of this property is for a subdivision. And, my reason
for this is the fact- first of all, because of its location along
Route 50 and Route 645, and because of the influence of the Dulles Airport, which is nearby,. and probably more than anything, because of its inclusion in the newly formed Sanitary
District Number 12, which promises to bring sewer to this
area.
Sewer, of course, and other utilities, is one of the predominant factors in determining value of land, and its use as subdivision land.
However, the fact that this land is in this district, does not
mean that sewer is immediately available to it. It merely
means that it is in the area that will be sewered by this District. And, in order to bring sewer to it, however, it would
require the building of a trunk line of about seven ·thousand
feet from the nearest presently planned sewer. And, due· to
the size of the sewer, and the topography of the ground, it
is estimated that the off-site sewer cost for this property
would be in the neighborhood of two hundred thousand dollars.
But, considering the size of the property, this is not a prohibitive factor. It only means that any builder who goes in
there will have to be a substantial one, and able to invest
money of this kind.
7/14/64
So, the prospects for selling a piece of land
page 152 ] like this, are rather few. There are other areas
in the County where sewer is available. This is
not the only one that has sewer as an important factor. Zoning
is also very important, and considering this in its present
zoning, I do not feel that it would be readily saleable as a one
acre tract type of development, to a builder.
Because builders of large scale housing are not interested
in this type of development. But I think it's only fair, in appraising a piece of property, to consider its potential as well
as its immediate value, as of the date of the appraisal. And
for that reason, I have considered that it's reasonable to
assume that this property can be rezoned, with sewer available.
Now, the question, of course, is to what size lot it can be
rezoned. And, I think the best estimate would be something
in the neighborhood of a seventeen thousand square foot lot.
This is not the smallest, nor it's not the largest - but, be-
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cause of the position of this land, near the exterior of the
Sanitary District, it seems reasonable to assume that the
·seventeen thousand foot zoning would be in order.
Assuming that this could be done, the land could be subdivided profitably, and could be built on with utilities -that's
at that size lot.
Now, I find that this property has some problems, for development. It has, as you can see on the chart, an
7/14/64
estimated amount of Hood plain, which goes along
page 153 ] with the creek which flows through it, and which
divides into two branches· on the property. And
the amount of flood plain has been estimated at approximately
fifty acres.
There is also a pipeline, which is presently in the ground in
this property, which also presents a problem in development.
So that in developing this property, we would have to consider the problems that are already there, and not be required
to take any responsibility for development around the flood
plain, or the other pipeline that's through the place, but only
consider what this Colonial pipeline does to the property.
In arriving at a value of this property, I have considered
other sales in the area, and I have arrived at a figure of two
thousand five hundred dollars an acre, as a reaso:pable salesprice, or a fair market value of the property. This would
make the value of the present property for development purposes, before the taking, at six hundred and sixty two thousand five hundred dollars.
Now, after taking out the amount of land that is used for
this pipeline easement, and computing the remaining value,
the value would be six hundred and fifty five thousand, five
hundred dollars. This is the value of th~ property, as you might
say, outside of this easement, before the taking.
Now, the value of the property after the taking, according
to my estimate, is six hundred and forty six
7/14/64
thousand two hundred dollars.
.
page 154 ] Q. Say that again, please.
A. Six hundred forty six thousand two hundred
dollars. This makes a difference of nine thousand three -hundred dollars, which would be damages.
Now, the value of the land that's being taken, in my-opinion,
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is three point fifty one acres - and the value of that land,
at twenty five hundred dollars an acre, would be eight thousand seven hundred and seventy five dollars. Now, of course,
the pipeline company is not taking the fee interest in the
property. They're only taking certain rights. The fee remains
with the landowner, and this has some value, because it remains with the landowner, and this has some value because
it can be used for a part of a lot, it can be used for. growing
crops, it can be fenced - and, most important, I believe, it
can count in the density of a subdivision the same as flood
plain land can, under the Fairfax .County ordinances, in most .
size lot developments.
It's possible to use a flood plain area to count towards
the average size of lots, and it results in getting more lots
than you would have if the land was taken out. So, it does
have some value. And I have assigned a value to this property,
after the taking of the easement, of five hundred dollars an
acre -which is about what flood plain land is worth to a
subdivider, and about what he gets for it when he sells it
to a Park Authority, or other agency.
7/14/64
So, deducting this five hundred dollars an acre,
page 155 } which is the value of the remaining fee, amounting to one thousand seven hundred and fifty five
dollars, we come up with a fee of seven thousand twenty: dollars - rounded off to seven thousand dollars, for the value
of the fee that is taken, here - value of the easement that's
taken, I'm sorry.
Now, in addition to the permanent easement which is taken,
there has also been a twenty five foot easement- working
easement, taken along parallel to the permanent easement,
twenty five feet in width - and then a small piece on the other
side of the pe.rmanent easement of twenty five feet in width,
at a hundred feet long ;...__ starting at Route 50, and gomg
into the property. These two easements are relinquished immediately after the construction is completed, and the pipeline company has no further interest in them, or has no further
authority or privilege to use this area. Now, this is just a
temporary construction easement, and the value which has
been assigned to that is a :nominal value of one hundred dollars.
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Now, the damages, as I pointed out, in my opinion amount
to nine thousand three hundred dollars. And these damages
are broken up in this manner. According to a preliminary
subdivision plan, approximately thirty four lots would touch
this easement. Now, I have considered that it might be possible
- there might be a certain amount of sales resistance to the
sale of these lots, so I penalized each one of them one hundred
dollars, which would amount to three thousand
7/14/64
four hundred dollars.
page 156 ] . It has also been determined that in a development of a subdivision, there would be three street
crossings, which- three street crossings over this pipeline.
Assuming that there is additional cost ·in· crossing the pipeline, I have allocated an amount of fifteen hundred dollars
to each street crossing, to provide for any work they would be
required to do to protect the pipeline, or to protect the road.
This amounts to four thousand five hundred dollars.
In addition to the street crossings, there would be three
crossing of utility lines. Now, in the crossing of a utility
line there is no particular problem, except that the immediate
area of the pipeline - it would be necessary for a laborer to
handwork the digging under the pipe and to lay it. And this,
I have considered, would cost possibly an extra hundred
dollars, which makes three hundred dollars.
Now, it is apparent that in the laying out of a subdivision
of this type by the engineer, he has certain - every land has
certain problems that they have to contend with. Sometimes
you- have creeks, you have flood plain, as you have in this,
and you have another pipeline crossing, and you have some
differences in grade that must be taken into consideration by
the engineer. And, likewise, in this situation, the engineer
will have to take into consideration this pipeline, and will
have to keep it in mind in working out his development
·
plan.
He will have to keep in mind that the grade of
7/14/64
page 157 ] the street should be at the proper level where
it crosses the line, and he'll have to keep in mind
that the gravity fall of the sewer will allow the sewer line to
pass under this line at a proper depth- there are just problems in design. And for this problem in design, and I discussed
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this with an engineer- he told me that an amount of about a
thousand dollars would cover any additional cost that might
be incurred in subdivision design as a result of this additional
easement.
This makes a total value, considering the value of the easement- the permanent easement, of seven thousand dollars,
the temporary easement value of one hundred dollars - three
thousand four hundred dollars for the lots that are affected,
four thousand five hundred dollars for the street crossingsthree at fifteen hundred apiece, three hundred dollars for the
utility crossings, and a thousand dollars for additional design costs - making a total easement and damage value of
sixteen thousand three hundred dollars.
Now, in the designing of a subdivision, in laying out a subdivision, the engineer determined how many lots could be
gotten with the property as it was- with the flood plain as
it existed, and the Transcontinental easement as it existed.
He computed the number of lots that he could get there, and
then he superimposed the Colonial Pipeline easement, and, in
that way, determined what this did to it.
7/14/64
And we found that this cut down the lot yield
page 158 ] by approximately six lots. Now, if you consider
the land cost of six lots, on the basis of 2.2 per
acre, which is the yield in this particular property, in accordance with this engineer's work, then we have a value - a raw
land value per lot of one thousand one hundred and thirty
dollars. Now, six lots would be six thousand seven hundred
and eighty dollars. But this amount has been taken care of in
the payment for the land, as you can see. This land has been
- the land payment, or the payment for the easement, is
seven thousand dollars, and this a little more than compen. sates for the loss of six lots.
Q. You, of course, read the petition that was filed Y
A. Yes, sir.
Q. In this condemnation case T
A. Yes, sir.
Q. And you're familiar with the provisions in there as to
the rights that the lando'W!ler has over the easement T
A. Yes, sir.
Q. And you took that into consideration in your appraisal
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of this property!
A. Yes, sir.
Q. And you also took into consideration the plats that Mr.
Courson made- on tlie subdivision of the property, that he
made!
A. Yes, sir.
Q. And it is a fact, and you know it is a fact,
that Transcontinental crosses that land T
7/14/64
page 159 ] A. Yes, sir.
Q. And that was already there before Colonial
went onf
A. Yes, sir.
Q. And the flood plain was there, which was just one of those
things that is an impediment to that property!
A. -That's right.
Q. And, as I understand it, the County just won't let . a
subdivider build anything in a flood plain Y
A. That's true.
Q. Now, do you recall how many acres were in the flood
plainT
A. Approximately fifty, according to this study. Fifty acres.
Q. Now, do you know approximately how many acres are
in the easement that Transcontinental had before we began Y
A. Ten acres- approximately ten acres.
Q. Ten acres. And, there's three one five acres in the easement that Colonial is taking Y
A. That's three five one. I think that's a typographical
error, there. It's three five one.
Q. All right. That's the permanent easement. And then they
had the temporary easement there!
A. Yes.
Mr. Marsh: That's all I want to ask.
CROSS EXAMINATION
By Mr. Swart:
7/14/64
Q. Mr. Mulroy, I want to check one thing.
page 160 ] You've given Mr. Marsh a figure, for, I believe
you said, the easement taken, of seven thousand!
·
A. Yes, sir.
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Q. You give the total of the damage and the easement of
sixteen thousand three hundred Y
A. Yes,sir.
Q. You had damages of ninety three hundre<l Y
A. Yes, sir.
Q. And a temporary easement of one hundred Y
A. Now, wait a minute- the one hundred dollars- you
mean for the temporary easement f
Q. Yes, sir.
A. That's included in the damage, I think - that figure.
Q. Your one hundred is included as part of the ninety three
hundred, then f
A. Yes, sir, it is.
Q. Actually, it should not be, should it f It's part of the
taking, rather than the damage to the residue f
A. Yes, that's true.
_Q. Now, you told Mr. Marsh· that you had considered the
petition that· was filed in this case, and took that into consideration. At what depth did you consider that Colonial could
put the pipelines!
· A. Well, I consider that the minimum depth
7/14/64
below the surface must be thirty inches.
page 161 ] Q. Did you consider the maximum depth f
A. ·Well, there's no maximum depth, from the
petition.
Q. All right, sir. Then you considered that they could put
them at any depth T
A. Yes. I also considered that because of the cost of buUding pipelines and other lines underground, there would be no
point in putting them deeper than was necessary.
Q. All right. In putting the pipeline in, here, across the
hills and the valleys, did they follow the contour of the land,
or did they put it at a more or less constant depth Y
A. It's their policy not toQ. Not their policy. What is it you considered that they
did!
A. I considered that the average depth-- that the minimum
depth would be three feet.
Q. Minimum depth three feet, or thirty inches f
A. Thirty inches, I'm sorry.

----
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Q. Did you consider how you would cross that with a storm
sewer!
A. Well, I took this into consideration - there has been
no storm sewer study that I know of, on this property- and
it would be rather difficult to consider where a storm sewer
might go.
Q. What is the normal depth of your storm sewers!
A. Well, it depends entirely on the topography
7/14/64
of the land. In some places they're twelve, fifteen,
page 162 ] twenty feet. In other places they're as low as
three feet.
Q. Storm sewers Y
A. Yes.
Q. As low as three feetY You couldn't put one across the
Colonial line at three feet, could you Y
A. Not unless you did something about lowering it at that
point, or putting probably a manhole, or something.
Q. What is the minimum depth you could put a storm
sewer crossing at the height of the Colonial pipeline!
A. I believe the County regulation is that it has to be one
foot below the bottom of the line, and Colonial prefers to
have a foot and a half difference between their line and another that's put through.
Q. Did you understand my question, sirT
A. I thought I did. Would you repeat it 7
Q. Yes. What is the minimum depth that you could put a
storm sewer crossing along the Colonial pipeline Y
A. Oh. Well, I think you couldn't put one on top of it. You
would .have to be below it. And a line a foot or a foot and a
half between the top of the storm sewer - this is what I
meant - and the bottom of the pipeline - i t would be a
total of about seventy two inches.
Q. That would be six feet!
A. Approximately. Well, thirty inches plus
7/14/64
thirty six inches for the pipeline - that's sixty
page 163 ] six inches, and another foot would be seventy six
inches - I believe would be about the minimum
depth that you could run a storm sewer under the pipeline.
Q. All right. You have somewhere between six and seven
feet, then!
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A. Yes, sir.
Q. To the top of the storm sewer!
A. That's right.
Q. And, of course, you have the depth of the storm sewer
itself below thatY
A. That's right.
Q. All right. Now, how does that affect the grade of the
storm sewer at some point - say two hundred feet away, in
either direction Y
A. Well - you mean how much fall must they have Y I
believe that this is a design problem that the engineer would
have to work out in designing his subdivision. I don't believe
I could answer all of the questions in connection with designing a subdivision.
Q. Right, sir. It gets rather complicated, doesn't itY
A. Well, I don't think it's complicated for an engineer.
Q. Well, if you've got a_ storm sewer here that's seven
feet below the ground, the water has to flow downhill Y
A. That's right.
Q. And, were you aware, when you considered
7/14/64
page 164 ] these things, that Mr. Courson said he had not
made any survey with regard to storm drainage f
A. Yes. I did say a moment ago that there had been no
storm sewer study.
·Q. Are you likewise aware of the facf that he ·had not made
any study with regard to sanitary sewers Y
A. Yes, sir.
Q. And are you likewise aware of the fact that he had not
made any study of the grade of the street crossings f
A. Well, he only made a preliminary study of them from
the topo that he had available. I don't believe that - this
(Indicating) is a design showing the way that the property
can be subdivided, and I realize that there are other problems of design that would have to be worked out. Now, in
connection with sanitary sewers - the minimum depth of
sanitary sewers is about six feet. I think in Fairfax County
the minimum that's allowed is six feet.
Q. You mean for the trunk lines or the laterals T
A. Trunk lines. So there should be no problem in most
cases with the sanitary sewer, because there is a difference
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of about three feet.
Q. Well, they have to flow downhill to get to the discharge
point, don't they!
A. Oh, yes.
Q. So, the deeper you put them at any point
7/14/64
page 165 ] of the pipeline, the deeper it has to be at some
point, two, three, four hundred feet away!
A. That's true.
Q. Now, you called this (Indicating) a design. Actually,
don't you mean it's a lot layoutY
A. Well, it's a lot layout, and the purpose of it is to show
the number of lots and the number of street crossings that
would be necessary..
Q. And are you not aware of the fact that from a beginning
lot layout like this, the design or plan must be changed a
number of times befere you have finished your engineering
studies!
· A. Oh, yes.
Q. So it would be virtually impossible to submit a lot layout like that and have it approved, wouldn't itT
A. Well, I'm sure that it's impossible to get any plat layout improved the first time you submit it.
Q. Right. I agree with that, sir. Now, let's go one step
further. I believe you counted up on one of these plats- I'm
not sure which one, that there would be thirty four lots that
border on that pipeline, or would have part of the easement
within their lots- is that correct!
A.· Well, in the design of the cluster development, there
would be no part of the easement in the lots. Thirty four lots
would border on the easement, and the easement would be
used as open spac~. That's the one right there,
7/14/64
I believe. (Indicat~g)
page 166 ]
Q. Are you aware of County regulations that
require you to get a release from the owner of
the easement before that can be done!
A. A release from the owner of the easement before what
can be done!
Q. Before you can dedicate it as open-- space, or make any
use of it on your platY
A. Well, it can be. used as part of a lot - is that not right!
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I mean, this easement can be included in a lot f
Q. Yes, sir. But this is not including it. You were dedicating it to the public on this cluster plan.
A. Well, I'm sure that would be no problem.
Q. All right, sir. Now - you did say there were thirty
four lots, then, that would border on that f
A. That was what I counted, yes, sir.
Q. Do you mean to tell these Commissioners that anyone
purchasing a lot would only consider it to have a hundred
dollars less value by reason of the fact that it borders. on the
pipeline, than they would somewhere over here (Indicating)
far away from the pipeline!
A. I think so. I think that the fact that there's that piece
of open space behind their lot would offset any reluctance
on their part to be near a pipeline.
Q. What you call the open space is the pipe7/14/64
line easement, is it not Y
page 167 ) A. That's right. But I mean it is open space,
in addition to their lot - and I think that would
be good. That little extra space behind their lot gives them
a little more privacy.
Q. They don't own it, or have any rights in it f
A. Oh, no.
.
Q. But it's your opinion that a lot bordering on this easement would be depreciated only to the sum of one hundred
dollars as a res~t of the pipeline easement being there f
A. I think that's a generous amount.

*
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7/14/64
page 168 ]

Mr. Marsh: Let Mr. Swart see it, and then we'll talk about
it. I might give one to the Court, so when we start talking
about it- (Hands paper writing to the Court)
The Court: All right,·Mr. Marsh.
Mr. Marsh: We just want to offer that as a stipulation, if
the Court pleases.
·
The Court: What do you have to say, Mr. Swart!
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Mr. Swart: I'm not stipulating to any such thing, Your
Honor. I have no knowledge of this - this is the first time
I've ever seen this. This brings in something that the Virginia
Department of Highways would have to do. We have no control over them.
Mr. Marsh: They're going to have control over these roads,
when they're taken.
Mr. Swart: Furthermore, it provides that after all streets
and so forth are completed to the satisfaction of the Highway
Department, then Colonial will do certain things in return
for a permit from the Highway Department 7/14/64
Mr. McCloud: The point of this, Your Honor,
page 169 ] is we found that in other places in Virginia the
State Highway Department requires a subordination of our easement before they will accept these roads into
the State secondary road system for maintenance. This is
to remove any impediment to that. In other words, to avoid
any contention that we could hold up the acceptance of the
streets in the subdivision for maintenance purposes by our
mere refusal to give a document of subordination. We don't
want to do that at all.
Mr. Swart: I think they should have incorporated any such
agreement in the terms of he petition, and not now come
along and try to mitigate the damages by doing something
that is not set forth in the petition.
The Court: Well, doesn't this leave, as Mr. Swart points
out, up in the air, and as a variable, whether or not the Department - what action the Department of Highways will
take on this T You are assuming that they will give such a
written permit.
Mr. McCloud: Yes, sir, they will. We have been in contact
with them. In fact, their attorneys have drafted a form of
document for us to sign, for this very purpose. I might add
that this same form of stipulation was used in five cases
we tried in James City County, for this same problem. And
this is merely an attempt, on the part of Colonial, to assure
the landowner that when he has otherwise devel7/14/64
oped his streets, and has all his curbs, gutters
page 170 ] and so forth in order, so that the State Highway
Department will take them in for maintenance

-'
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purposes, we are not going to stand in his way by refusing
to sign a subordination agreement in accordance with the
State Highway requirements.
All we're saying here, is that when he has done that, and
when he has met the other conditions of the State Highway
Department for acceptance of these streets in their system,
and necessary modifications, if any, have been made in our
pipeline, then we will execute the necessary subordination
document.
The Court: Well, when you say these were used in other
cases in James City County, was it by stipulation agreement
of counsel!
Mr. McCloud: Yes, sir. It was by stipulation agreement.
The Court : I don't think I can accept it as evidence over
the defendant's objection. I '11 refuse it, and mark it.
Mr. Marsh : Might we then, if the Court pleases, offer to
amend the petition to incorporate that language!
}fr. Swart: I object to that, Your Honor. They have had
this suit pending for some months. They have had plenty of
opportunity to amend the petition. Here we come to the point
where the evidence is mostly in- I believe they have completed their evidence, although he hasn't said for sure and. I don't think it's a proper t~e to be amend7/14/64
ing the petition, with something substantially difpage 171 ] ferent, which could have some effect on what the
witnesses would say, with regard to the valuation.
The Court: I '11 deny the motion to amend.
Mr. Marsh: Might we have an exception to the Court's
ruling, please f
The Court: I've marked this "Refused." If you want to
number it for the record - I don't know what the next Petitioner's number is - it's Pet~tioner 's Exhibit Twenty Three.
Mr. Marsh : And might we have an exception to the Court's
ruling, please f
The Court: Yes, sir.
Mr. Marsh: To the fact that we want to amend the petition
to include that.
The Court: Yes.
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(The above-mentioned paper writing is now marked and
refused in evidence, as Petitioner's Exhibit Nwmber Twenty
Three.)

7/14/64
page 182 )
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WILLIAM H. LOHMAN,
a defend~t, having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
·

By Mr. Swart:
Q. State your name and adress, please.
A. William Lohman, Fairfax, Virginia.
Q. Mr. Lohman, yesterday, when we went to look at your
farm, we saw some excavation near the Colonial Pipeline entrance on to your property, which you heard testimony that
was not done by Colonial. Do you know who did thatf
A. I do.not.
Q. 'IIave you given anyone the right to enter upon your land
for that purpose, at that pointY
A. No, sir.
Q. And has anyone, other than Colonial - or, of course,
some time ago Transcontinental - filed any condemnation
suit against you for the right to put a pipeline in t
A. No, sir.
7/14/64
Mr. Swart: Your Honor, I don't mean to imply
page 183 ) that Colonial did that.
Mr. Marsh: Well, then, what's the purpose of
the testimony!
Mr. Swart: To show that there's no one else that has an
easement there.
The Court: I see.
Mr. Swart: The evidence is on the fact that Mr. Marsh
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put on that Colonial did not do this; and it raises an implication that someone else had an easement and they were going
to cross there.
The Court: Any further questions of Mr. Lohman f
Mr. Swart: No, sir.
CROSS EXAMINATION
By Mr. Marsh:
Q. Do you recall giving the State Highway Department
of Virginia an easement on your land recently!
Mr. Swart: Your Honor, may I speak to Mr. Marsh, please!
(Discussion off the record,)
Mr. Marsh: Well, if we're going to stipulate, I want the
Commissioners to know about it. You want to stipulate that
the State Highway Department condemned from him a piece
of land, there Y
Mr. Swart: A piece of land, parallel to Route 50.
7/14/64
Mr. Marsh: How far in T
page 184 ] Mr. Swart: I do not know. I can tell ·you wait a minute. I'll give you a description of it.
(Hands paper writing to Mr. Marsh)
Mr. Marsh: They took two pieces from him, didn't theyY
Parcel A and Parcel BT
Mr. Swart: Well, they got five · The Court : I think we might save time by just going ahead
and examining the witness, Mr. Marsh, rather than attempting to stipulate.
Mr. Marsh : All right, sir.
By Mr. Marsh: (Continuing)
Q. The State Highway Department did condemn some land,
on your side of the road, within the relativ~ly near past, is
that rightf
A. Yes.
Q. And do you know how much land they took T
A. Do you mean the width f It was a hundred feet.
Q. The width was a hundred feet Y
A .. Yes.
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And how many acres did they take f
Five and a half.
Five and a half acres. Was that a condemnation case!
I don't understand what you mean.
Q. Was the matter determined by a condemnation commission, or did you negotiate with the
7/14/64
State!
page 185 ) A. I did negotiate.
Q. You negotiated with the State!
A. Yes.
Q. And you say that's a hundred foot from the back on
your land, that they tookf
A. A hundred foot from the fence.
Q. From the fence!
A. Yes.
Q. And that ditch that's there now is not something that
Colonial has put in there, so far as you know!
A. So far as I know. I thought it was the Colonial people
that were in there, because I had nobody come near me to ask
me whether they could go in there or not.
Q. Well, but you know now that it is not Colonial f
A. Yes, I do.
Q.
A.
Q.
A.

*

*

*

*-

*

ORLO C. P ACIULLI,
a witness called by and on behalf of the Defendants, having
been duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By :Mr. Swart:
Q. State your name and address, please.
A. Orlo C. Paciulli. :My business address is 354
Maple Avenue, Vienna, Virginia.
Q. What is your occupation f
A. I'm a consulting engineer.
Q. What education and experience have you had in that
field f
A. I hold a B. S. degree from the United States Naval
Academy, and I've been in practice as a consulting engineer
7/14/64
page 186 )
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in Fairfax County for ten years. I hold a license as professional engineer and land surveyor.
Q. As such, have you been the engineer for a number of
subdivisions that have been created in Fairfax County!
A. I have, sir.
Q. Could you give a sample of some of them f
A. Saigon subdivision, Woodside Estates subdivision-oh,
any number.
Q. All right. Did you have occasion to examine the topography map of the William H. Lohman property near Ch~n
tillyT
A. I did, sir.
Q. Do you have a plat of that property with you Y
A. Yes. I have prepared a plat of the enlarged geological
survey of the Lohman tract area, and the boundary of the
Lohman property.
Q. All right, now-would you bring your map here, please T
(Witness places map on blackboard.)

7/14/64
page 187 ]

Q. Is this that map Y
A. It is.

Mr. Swart: I want to offer this in evidence.
The Court: Any objections Y
Mr. Marsh: No, sir.
The Court : Received as Defendants' Exhibit One, I bebelieve. Defendants' Exhibit One.
(The above-mentioned plat is now marked and entered
into evidence as Defendants' Ewhibit Number One.)
The Court: Are there going to be more than one of those
mapsT
Mr. Swart: I don't think so.
By Mr. Swart: (Continuing)
Q. Now, Mr. Paciulli, have you located on here the T~ans
continental and Colonial lines Y
A. Yes, sir. The two easements show on the plat -this
being the Transcontinental line, and this is the Colonial line.
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Q. All right, now - can you give us, from this map, some
idea of the grade at various points back here Y (Indicating
on map)
A. The slope of the land Y
Q. Yes.
A. Along the easements, sir Y
Q. Yes. ·
A. The areas in which the contour lines are spaced, such
as they are here, here, and here -- that gap be7/14/64
tween t~e two lines runs approximately ten perpage 188 ) cent, or slightly heavier- between ten and fifteen
percent, in your ten to fifteen foot rods per hundred feet. The other areas are generally flatter, along this
high plateau here- then there's a title flat place there, and
this area, here, is just on the slope, but not as steep.
Q. All right. Now, can you give us some idea of the difficulties in trying to cross that pipeline with a street!
A. In development of the property, I think that there would
be difficulties encountered in the physical crossing of the pipeline with a street, and its below grade appurtenances, to that
street, such as water, sewer and storm sewer lines.
In the first place, in normal development, in crossing
through the top of the hill, if you were in cut - if the design
indicated that you should be in cut on the top of a hill, then
your street grade would have to be lowered towards the pipe.
In the event that it was proper to lower it too much, it could
be that you'd get iD.to the pipe and have to alter your plans
-arrange for lowering the pipe, or something of this sort,
to account ·for it.
I think, however, that the sub surface facilities would be
the ones that would give the greater difficulties. If you had
a street [draws on blackboard] sloping downhill in some
direction such as this, and then you have a pipeline which
you are crossing, here Q. In this case, would this street be running
7/14/64
this way or this way!
page 189 ) A. I'm crossing the pipeline.
Q. It's a cross section f
A. Yes, it's a cross section. Here's the round pipe - you
just cut it in half, and this would be the finished slope of
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your street. Now, you have underground, say, water lines.
Now, water lines in themselves wouldn't pose too serious a
problem, because they can be made to conform to an obstacle
under the ground more easily than any other line, because
they don't depend upon gravity flow, to be usable. And, therefore, they could be bent.
Now, storm sewer lines, for the collection and taking off
of the- storm water away from your lots and your street itself, are another problem entirely. A storm sewer line is
generally- the top of it- about two feet below the finished
grade of the street, or thereabouts. I mean, as a normal thing,
they '11 run more or less parallel to the street.
The minimum size of a storm sewer line in Fairfax County,
and in most areas, is fifteen inches -· so, almost the minimum
depth at which the storm sewer would be encountered would
be at thirty nine inches, or such that it would strike the pipe,
if the pipe is installed at its normal depth.
This would mean, then, that to install a storm sewer in
this vicinity you would have to go, in most instances, at least,
under this pipe. Now, this means, then, an ex7/14/64
cessive - a deeper cut than normal for the inpage 190 ] stallation of the pipe, which means hauling more
dirt out of the ground, and the installation cost
of the pipe is really predicated upon how much dirt you take
out of the groun'd. The pipe itself has a constant cost.
So, the conclusion that I would, then~ arrive at is that you
have to go deeper. Well, you can't bend this to make it conform to just jogging under, because when you come out· on
the low side of it, you are deep - someplace below the pipe.
You have certain minimum gra.des at which this pipe would
be installed, in order to make it function - you have to
balance economics of any installation- but what would, in
general, happen, is that you would have to continue the deeper
grade for a longer stretch of time, until you could shallow
the pipe up again, because it is flowing downhill by gravity.
So that this long distance of deeper installation would cause
you to have increased costs.
In some areas in the tract, this would be compounded by
the proximity of the other pipeline- because you would not
only have to duck under one, but then you wouldn't be able
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to shallow, as you left that pipe, because you were ducking
under the other. And I think, then, that the situation would be
compounded, in this area, by the existence of the two lines.
Now, sanitary sewer has a similar problem to the storm
sewer, except that it is normally installed slightly deeper
anyway. But you would have this same problem.
7/14/64
A sanitary sewer might run, in normal installapage 191 ] tion, somewhere between eight or ten feet, say
- you would like to hold it to shallow if you can
make all the houses adjacent to it serve into it - and if you
can't hold it that shallow, then you're also faced with higher
installation costs.
Now, those instances where this pipeline is encountered,
on account of the deeper depth, you have the same problem
with a sanitary sewer involving an increase in depth and an
increase in run, in order to shallow back again to get back
to an economical status of its construction.
Q. Now, what effect does the grading of a street have upon
the comparable level of the adjoining lots T
A. Well, that could pose an additional problem, too. Let's
see -· to demonstrate this, if you were constructing a street
on. the side of this hill, here - just taking the same cross
section - normally the finished grade of your street, say,
would be in here something like this. And there's your street,
and you try to balance this height here (Indicating drawing)
against what is a suitable building site on the low side, and
a suitable building site on the high side.
Now, we're talking about a street installed where we're
coming around the side of a hill - it's a side hill construction
situation, not one running right down the· top of the ridge.
You balance your finished grade here, against your finished
grade of your lots, here.
7/14/64
Now, when crossing the pipeline - this, say,
page 192 1 being the finished grade- now, the pipeline is
in here like this, somehow - [Draws on blackboard]this being your pipe. Well, if you have to notch this
hill in this manner, to get this road in here and balance the
two sites to make · a high and low site as equally desirable
as possible, you are actually notching into the hill in this
vicinity, and becoming very subject to notching it to where the
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pipe is. Well, that means that in the crossings in the side hill
situation, it's going to force you to construct this street higher
than normally, so that you don't notch down towards the pipe.
And, what this does, is it throws your low site lots too low,
and makes them undesirable. It doesn't appreciably affect
the high site - but in the situation such as these slopes,
where the side slope is ten percent or thereabouts, or even
greater, this could very easily throw the existing ground at
your building site, somewheres around eight feet or better
below the finished grade of the street.
This makes a very awkward situation to attempt to grade
up your lots, and get your houses properly situated on those
lots.
Q. Now, with regard to an area where there's a grade like
that - do you normally try to go side hill, or run the streets
up the hillY
A. In a smaller lot development, normally you are forced
to side hill, to get a good yield of lots. And, there7/14/64
fore, you have to attempt to balance it. I make
page 193 ) the distinction, because there are many many instances in large lot development - and when I
say large lot, I'm speaking in general of one acre and larger
size lots - I very often attempt to hold ridge top, because
there are certain economics .to the cost of the building of the
street- you generally have more flexibility, and can do it
that way. In small lots, you're generally forced to do quite a
bit of side hill construction.
Q. Now, did you mention .what problems, if any, would
occur from the grade of your sanitary and storm sewers, as
a ·result of there being two pipelines, as opposed to just oneY
A. I did hit on the fact that it would apJ>ly- in discussing
storm sewer, it would apply equally as well to sanitary that once you had been forced into a situation to duck under
this line - and I think it would, almost in every instance, be
a going under situation for both of these types of facilities that in this general area, where the two lines are close together, the length of deep run required by one line, regardless
of which direction .it was flowing, would be compounded by
the existence of the other line. Because you wouldn't be able
to shallow. You'd have to stake, and then shallow after you
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had crossed both lines. They're too close together to shallow
between them, and thereby reduce your development costs.
Q. All right, now - with regard to depth - can you
give us any comparison of· the cost if you had to go, say
twelve of fifteen feet, rather than eight or ten
feet!
7/14/64
page 194 } A. An eight to ten foot sanitary sewer would
generally run someplace in the neighborhood of
four dollars and fifty cents a running foot. If you would go
to a situation where yon were forced to, say, twelve to fourteen feet - the cost of the sanitary sewer is increased to six
dollars and a half a' running foot. And this doesn't include
the cost of the manholes.
As yon go down, yon get a corresponding increase in the
cost of each manhole - manholes which are installed every
four hundred feet maximum, and at every point of bend in a
santiary sewer - generally cost someplace in the neighborhood of twenty two dollars a vertical foot. So, the corresponding increase there of four, would increase the cost of a manhole by over eighty eight dollars.
Q. Would the storm sewer cost change also!
A. The storm sewer cost would also change, depending on
its depth, because, as I mentioned, the real cost of installing
a pipe is purely and simply predicated upon the number the amount of dirt that you dig out of a hole to put the pipe
into it. That, plus the fact that the._deeper you go, it's more
timeconsuming to dig - because yon can only take out so
much at a time, and it takes you a longer time to get it out.
Q. Now, is there any way to tell just how many feet, of
how many depth, of sewers, would be required, without making
an actual design development f H~w much additional would be the cost, by reason of the pipeline
7/14/64
page 195 } being m- the fact of the pipe line'
A. No~ I don't believe there's any way of making a realistic estimate, .without knowing the exact classification, and the exact depth of the pipeUtles involved- because
these pipeline depths would be the thing which would most
cause the amount of run, at what grade of depth.
Q. What would yon haVe to .do to determine the depth of
the pipelines t
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A. I feel that to adequately develop the property - after
the existence of both pipelines - you would make your. preliminary studies of one sort to determine the layout that you
would like to use, to obtain the most desirable subdivision,
and then, I think it would be necessary to go out and actually
field check, at those points of crossing- you'd have to actually open up the trench, and expose the pipe, and determine its exact vertical location, in relationship to the natural
ground, at the points of crossing.
Q. Based on your knowledge and experience, and your
observation of this tract, can you tell us whether or not that
additional cost, because of the Colonial pipeline being there,
would be nominal, or substantial, or something like that T
Mr. Marsh: I object to that question. That's too general.
The Court: Objection sustained.
Mr. Swart: I note an exception.
7/14/64
page 196 ] By Mr. Swart: (Continuing)
Q. You said there's no way to translate it into
an accurate dollars and cents :figul'e Y
A. The increaseT
Q. Yes, the increase.
A. In the sewer crossings Y
Q. Yes.
A. No, I don't believe there's any way of accurately doing
it without actually making your exact locations and so forth,
and knowing the exact distances that each one had to be placed.
Q. Can you tell us what the normal development costs
would be for a tract of two hundred and seventy one acres,
with no unusual technical problems T
Mr. Marsh:·I object to that, if the Court pleases. We haven't
got that situation, here. You've already got Transco oil there.
You've got the flood plain on here: And you just can't compare this with something else.
Mr. Swart: According to your witness, all tracts have some
problems like that.
- Mr. Marsh: They do, butThe Court: I think you'd have to pinpoint this tract.
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By Mr. Swart: (Continuing)
Q. All right - let's get at it another way. How far away
is the County public sewerT
7/14/64
A. About sixty five hundred feet.
page 197 } Q. How much would it cost to bring that sewer
to this tract T
A. Someplace in the neighborhood of fifty thousand dollars.
Q. Disregarding the pipeline- the Colonial pipeline, and
considering the tract - the Lohman tract, otherwise. What
is your best estimate of the total development cost to develop
that in, say, R-17 zoning!
Mr. Marsh: Wait a minute. Ask that again - I don't know
that I followed you.
By Mr. Swart: (Continuing)
Q. What would be the development cost of the Lohman
tract, without the Colonial pipeline in place, in R-17 zoning!
Mr. Marsh: If the Court pleases, I object to that, because
he has admitted that he hasn't made any studies. He can't
tell, at this time, because he admits himself that in order to
determine these things you've got to go out on the ground
and do survey work, and that sort of thing. And anything
he may say now would be a pure guess, based on his testimony
before.
The Court: Objection overruled.
Mr. Marsh: We except, if the Court pleases.
By The Witness: (Continuing)
A. Might I answer it!
Q. Yes.
A. The figures which I would use in such a case
7/14/64
as that, would be one which you would use in
page 198 } discussing a piece of land in general - say, a
man might want to know what kind of zoning
. case he should go for. And, on the face of it, you initially
would start out in such a thing, at a figure of approximately
three thousand dollars a lot - which in this instance under
that zoning, would amount to someplace slightly over two
million dollars worth of expense to carry out the development
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of the property. to the point of having finished building sites
on it.
Mr. Swart : That's all.
CROSS EXAMINATION
:ay Mr. Marsh:
Q. How much of that would be attributable to Transcontinental pipeline Y
A. Well, sir - I didn't make any effort to distinguish. We
were talking about a normal piece of ground - what a
normal development cost is initially anticipated to be, to a
certain zoning classification.
Q. Without considering what this tract of land is - you've
got flood plain on it - how much flood plain have you got
on this piece of land'
A. In acres! I couldn't tell you,. sir, without making some
measurements as to the approximate width, and run, and so
forth.
Q. If I told you that Mr. Herman Courson said it was
about fifty acres, would you agree 7
7/14/64
A. Of flood plainY I'm just checking to see
page 199 ] what the total acreage of the tract was, again.
Two hundred and seventy - fifty acres YI would
suspect it probably might approach that. It sounds - on
the face of it, it sounds a little heavy to me, to answer your
question. .
Q. Well, if he says it's fifty acres - that's a problem too,
isn't it? Fifty acres of floo·d plain is a problem that you've
got to contend with, when you start developing a piece of
land, isn't it f ·
A. As we said, any piece of ground has problems- flood
plain would be one of them. It's normal to incorporate flood
plain land into the back of lots, generally speaking, in a conventional type of layout, whereby this land is used to append
to a minimum size site and give you adequate size lots and actually gives you a little overage, in many instances.
Q. You know that Transcontinental crosses this piece of
"1and, don't you Y
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A. Yes, sir.
Q. Do you know how many pipelines Transcontinental has1·
Do you know how many pipes they have in that right of way!
A. No, sir. I don't know how many pipes they have.
Q. If I told you· three, would that make any difference /
in your testimony T
·
A. The height of the lines would probably- in the limited
width of these easements - they're not really
that wide. The depth of an individual pipe is far
7/14/64
page 200 ) more important than the existence of multiple
pipes.
Q. Wouldn't it cost more to cross three pipes than it would
onef
A. Yes, sir, it would. But I think that in the number of
crossings to be anticipated, that to my way of thinking, it
wouldn't be a tremendously large item. Obviously, it's going
to cost more to cross more pipe, because you're carrying out
your difficulty through a greater distance.
Q. Did. you investigate to find out how wide Transcontinental's easement is, across thereT
A. I have a copy of the easement plat. Transcontinental's
is a fifty foot easement, sir, exceptQ. (Interposing) Transcontinental's is a :fifty foot easement! Are you sure of that!
A. That's what it says on here, sir.
Q. If'I told you it was a hundred and five feet, would you
deny thatf
A. No, sir, I wouldn't deny what you told me, Mr. Marsh.
Q. Would that make any difference to you, in what you
testified to - if it's a hundred and five feet, rather than
fifty feetT
A. The only difference it would make in anything I said,
was the difficulty of crossing over a greater number of pipelines. I said that that. was a problem. But I think
7/14/64
that the depth is a greater problem. The run of
page 201 ] the possible tunneling needed under the pipeline
is, of course, .important - as is the depth caused
by the ~xistence of one or more pipes.
Q. Do you know how wide Colonial Pipeline Company's
easement is, across there T
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A. The permanent easement is fifty feet, as this other plat
calls for. Perhaps there's been another Transcontinental combination.
Q. I'm only talking about Colonial, now.
A. I mentioned that it was fifty, also. Because my records
on the other one said it was fifty.
Q. Let me ask you this question - doesn't it make sense
that it's going to cost more to go under a one hundred and
five foot easement with three pipes, thatn it does to go under
a fifty foot easement where you've got two pipes under it Y
A. No, sir. It doesn't at all. It really depends on how
far apart those pipes are - about three. pipes in one might
cover the same width as the· two pipes in the other, and
that's the whole bit. It doesn't make any difference how
wide the easement is. It depends upon how far apart the
pipelines are, when you're considering that particular aspect
of it.
Q. All right. Let me ask you this question. Mr. Courson
has made a study of the development of this property -

Mr. Swart: Your Honor, I object to that. Mr. Courson
admitted he had not made a study. All he did was ·
7/14/64
thislotlayout.
·
page 202 ) Mr. Ma~sh: All right, we'll call it a lot layout,
if you want to call it that.
The Court: Mr. Paciulli, do you want to resume the stand?
(The Witness returns to the stand.)
By Mr. Marsh: (Continuing) .
Q. Now, Mr. Paciulli, you realize this, of course - that
in the event that you were to lay out a subdivision of this
property, you've still got to contend with the County people,
haven't you, because they may disagree with most everything
you dot
.· ·
A. I'd have to say that they may. They seldom have made
any appreciable changes -. particularly of the layout.
Q. But you do have problems With them, don't you f
_ A. Obviously, sir. Anybody who has the right to pass on
what you do- you have problems with them.
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Q. I see. Well, you haven't worked out any layout for
lots in this area, have you!
A. No, sir.
Q. And you haven't been on the land to make any survey of
topography with instruments - you've just used the United
States Geodedic Survey Y
A. Yes, sir.
Q. And you haven't figured out how much flood plain's in
there, have you!
7/14/64
A. No, sir.
page 203 ] Q. You haven't figured out how many acres
Transcontinental Pipeline's easement consumes
going through there, have you Y
A. No, sir. I presume it's in the easement documents, which
I have.
Q. But have you figured it out Y
A. No, sir.
Q Well - let me ask you this question, Mr Paciulli. If
a client were to come to you to develop this land, good engineering practices would dictate to you that you cross each
one of these lines at a minimum- isn't that right! With any
sort of utility! Isn't that right Y
A. Yes, sir. I think that after the existence of the lines,
you would certainly attempt to cross them as few times as
you had to, to maintain the proper relationship between the
two halves of the property - that is, I think that the inner
relationship in the necessity for crossing is very real, because
of the ultimate value of the property in its entirety.
Q. Now, when you gave this figure a few minutes ago, of
a million dollars - did you say a million dollars to develop
this property!
A. Two million, sir.
Q. Two million! Well, that would include bringing the
sanitary sewer into all these lots, wouldn't itt
A. Yes, sir.
Q. And actually putting in the lots, and all
7/14/64
page 204 ) that sort of thing, and dedicating the subdivision
-isn't that right!
A. I said to the point of finished lots on the ground, ready
to build on.
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Q. That's right. In other words, that would mean curbs,
and gutters and streets, and all that sort of thing!
A. Right.

*

*

*

*

*

ROBERT T. TURNER,
a witness called by and on behalf of the Defendants, having
been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Swart:
Q. State your name and address, please.
A. My name is Robert T. Turner, and my home address
is Vienna, Virginia.
Q. Is whatf
7/14/64
A. Vienila, Virginia.
page 205 ] Q. By whom are you employed!
. A. By the Department of Public Works of the
County of Fairfax.
Q. And what is your position with Fairfax CountyT
A. I am assistant subdivision design engineer.
Q. As such, do you have control over the street problems
in the subdivisions that are submitted for approval in Fairfax County!
A. Basically, yes. I am required to recommend approval of
plans for subdivisions, which includes, or is specifically concerned· with the construction of streets in subdivisions.
Q. Now, whenever a street is to cross an easement by a
pipeline company, do you have ~y requirement that the
developer must furnish you f
A. Yes. We request and require from any utility, whether
it's a pipeline, power line or whatever, that the utility company release or quitclaim rights of way, with the understanding that they occupy the area under permit from the State
Highway Department.
Q. Now, do you require that release or quitclaim to be
furnished before you approve the streets f
A. Right.
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Q. Have you ever had occasion to acquire one from Colonial
Pipeline Company!
A. I don't remember that we have, no.
7/14/64
page 206 )

Mr. Swart: That's all.
Mr. Marsh: We admit his testimony, -Your
Honor.

*

*

*

*

*

HERBERT SCHUMANN,
a witness called by and on behalf of the Defendants, having
been duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr.· Swart:
Q. State your name and address, please.
A. Herbert Schumann, Fairfax, Virginia.
Q. And by whom are you employed f
A. The County of Fairfax.
Q. And what is your position with the County of Fairfax!
7/14/64
A. Deputy Director of Planning.
page 207 ) Q. Do your duties have to do with zoning!
A. Yes, sir.
Q. And do you have prepared a map of part of the Chantilly
area, showing the zoning in that area! .
A. Yes, sir, we do.
Q. Do you h~ve that with you f
A. Yes - it's here.
Q. Would you explain it to the Commissioners, please!
(Whereupon, a map is placed on the blackboard by the
Witness.)
By Mr. Swart: (Continuing)
Q. Would you explain that to the Commissioners, and I '11
call your attention particularly to the area of the Lohman
_
property, located here. [Indicat~g].
A. Now, this is the intersection of 657 and Route, 5.0, and
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all this area shown in red is zoned in a business classification - it's zoned .for business. This piece of land, on the
south side of 50, just east of Chantilly - this piece colored
in brown, is zoned for apartment development.
Just east of that is an area, shown in this bronze color,
which is zoned ::t,=t-12-5, and just east .of that is this area,
triangular shaped area, which is· zoned R-17. Just east of
that is black area, which was recently zoned R-17 by the
Board.
That's so much for the zoning. The Lohman
7/14/64
land is over here. (Indicating).
page 208 ) Q. Now, I '11 ask you to explain what this blue
line isY
A. This line shows the rate at which the County proposes
to install the sanitary sewer line in this location - in the
Sanitary District 12. This is the location of the .disposal plant,
The proposal is to extend the - the line was to have been
extended from the plant up to this point, in 1963. From this ·
point, the line shown in blue is to be extended from there
up to this point, by 1968.
Q. Now, do you have a Master Plan showing the proposed
development of the area!
Mr. Maish: If the Court pleases, I move that this testimony with reference to the extension of that plant up to 1968
is purely speculative, and too remote to be considered by
the Commissioners in this case. I move that it be sticken.
The Court: Motion denied.
Mr. Marsh: Might we have an exception!
The Court: Yes.
By Mr. Swart: (Continuing)
Q. Do you have the overlay showing the Master Plan for
the area!
A. Yes.
(Witness adds additional map to blackboard.)
Q. All right. Now, what does that showt
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A. This overlay attempts to show the adopted
7/14/64
plan for development of this portion of Sanitary
page 209 ) District Number 12. It shows that this part of the
Lohman property -it shows up green on the
map - as far as the adopted plan is concerned, it's planned
for development in half acre lots.
It also shows, if you'll follow my finger, that the area
on the other side of Route 50, and for a considerable distance
back from it the area bounded by this black line, and we go back
up to 50 and come down this line - that this area within that
black line, as far as the plan is concerned, was planned for
development in half acre lots. This area, and that.
Q. Now, how has the trend of the development actually
been, in the area planned for half acre T
A. Well, within the half acre district area, on the south
side of Route 50, the Board of Supervisors recently rezoned
this area, and it shows up in black- R-17.
Q. Now, I believe you said that this orange, or bronze,
is R-12!
A. That's right.
Q. Then, in fact, everything from Chantilly down to past
Route 645, on the south side of 50, is of higher density than
half acre!
A. Yes, it is.
Q. Has that been the natural trend, to expand out from
Chantilly in the higher density zoning- the trend in the past
few years, since the Chantilly Airport has been developed Y
A. Yes. The higher density would be approved
7/14/64
in Chantilly. The density would get lower as it
page 210 ] went out.
Mr. Swart: Thank you.
CROSS EXAMINATION
By Mr. Marsh:
Q. Mr. Schumann - who pays for the installation of the
sewer line!
A. ~r. Marsh, I think I'm not actually certainQ. (Interposing) You're the Planning - you ought to
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know what you're talking about. You've got it all on this
plat. I just want to know whoMr. Swart: Your Honor, I object to that as being argumentative.
The Court : I think you're arguing.
Mr. Marsh: I'm sorry, if the Court pleases. I just want
him to answer the question.
By Mr. Marsh: (Continuing)
Q. Who pays for it!
A. These figures and these line extensions shown on here
were taken from the prospectus which was a part of the
Sanitary District 12 proposal, and, as I understand it, under
that proposal, the County would make these line extensions
at these times shown on the map.
Q. If it were to be developed today, who would pay for
the installation of the sewerf Say, for instance,
that you wanted to develop the Lohman tract
7/14/64
page 211 ·] within the next six weeks or six months - who
would pay for bringing that sewer line up to the
Lohman tract Y
A. The developer of the Lohman tract would have to do it.
Q. The developer of the Lohman tract would have to do it Y
A. Yes, he would.
Q. As it is now, you've got a number of treatment plants
in Sanitary District Number 1 - that's right, isn't itt
Mr. Swart: Twelve.
By Mr. Marsh: (Continuing)
Q. I mean Twelve, I'm sorry. And all of those treatment
plants are being built by the County- is that rightf
A. Yes, sir.
Q. And not, a single line of pipe has been installed by the
County at ~ts expense!
A. I don't really know that. As a matter of fact, sir, I
don't know.
Q. Don't you deal with this every dayf
A. No. For example, I don't even know whether the County
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has extended this line up here··- even if I do deal with it
every day, I don't know.
·
·
Mr. Marsh: If that be true, I move that his testimony be
stricken - if he doesn't know what he's talking about~.--
The Court: Motion denied.
Mr. Marsh: Might we have an exception, please, sir Y
The Court: All right.
7/14/64
page 212 ] By Mr. Marsh: (Continuing)
Q. Now- what is the Lohman property zoned
for, now!
A. It's zoned for one acre lots.
Q. And just a part of it is proposed to be for half acre
lots, according to this overlay you have here f
A. I think that's right - yes. This part, 'in here, is included in the plan for._half acre lots.
Q. Half acre lots - and the rest of it would be one acre
lots, is that right!
.
A. That's right.
Mr. Marsh: I think that's all.
· REDffiECT EXAMINATION
By Mr. Swart:
Q. Mr. Schumann, has the Board actually been zoning properties to a higher density than what is called for in their long
range Master Plan Y
A. Yes. They did it here.
Q. You're pointmg to one area directly across the road
from the Lohman property, and the other one adjacent to
it, to the west' .
A. Yes, sir.·
Q. Now, did I understand you to say that- this proposed
sewer line - that it is your information ~hat this was taken
from the prospectus an9 the. b~nd issue for Sanitary District Number 12!
7/14/64
A. Yes, sir.
.
page 213 ] Q.. Is the Lohman property within the Sanitary
.
District Number 12!
·· .
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A. Yes, sir.
~r.

Swart: That'& all.
RECROSS EXAMINATION

By Mr. Marsh:
Q. Let me ask you this question. Is there any money available to build this sewer now, from the bond issue!
A. I can't answer that.
Q. You don't know!
A. I don't know whether there is or not.
Mr. Marsh: If the Court pleases, again I move that all of
his testimony in connection with what he thinks, and what
he presumes, and this that and the other, about the sewer,
be stricken.
,.
Mr. Swart: Your Honor, he's not the one to arrange the
financing.
Mr. Marsh: Yes, but you're asking these questions about
when they're going to build it, and all that- and he doesn't
know.
The Court: Motion denied.
Mr. Marsh: All right, sir. I'll save the exception.
REREDIRECT EXAMINATION
By Mr. Swart:
7/14/64
Q. Mr. Schumann, do you have some reason, as
page 214 ] a r~sult of this zoning application, to believe that
that sewer will be constructed sooner than 1968 Y
Mr. Marsh: I object to ·the question, if the Court pleasesbased on the type of testimony that's been given here.
The Court: Objection sustained. I think we've gone a bit
too far.
Mr. Swart: All right. Note an exception.
Mr. Marsh: We want that offered in evidence in this case,
and I ask that the Court receive it in evidence.
The Court : All right, I'll receive it. Some arrangement
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would have to be made to return it to the an official zoning map.

I imagine it's
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7/14/64
page 218 ]

ROBERT M. WRIGHT,
a witness called by and on behalf of the Defendants, having
been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Swart:
Q. Would you state your name and address, please.
A. Robert M. Wright, Fairfax City, Virginia.
Q. And what is your occupation and business Y
A. Realtor and appraiser.
Q. Would you give a brief summary of your education and
experience in that field Y
A. Yes. I've had appraisal courses one and two, sponsored
by the American Institute of Real Estate Appraisers, given
at American University. I am a member of a Society of Real
Estate Appraisers, I am a member of a Northern Virginia
Real Estate Board. My experience in appraising covers the
last seven years; during which I have done most types of appraising. It's been a varied activity in appraising, and I've
engaged in it full time.
Q. And has your practice been in Fairfax County and surrounding areas Y
7/14/64
A. Dominantly Northern Virginia. I 'fve appage 219 ] praised for the State Highway Department Home Beneficial Life Insurance Company, F. H.
A., City of Alexandria, G.S.A., and various individuals.
Q. Did you have occasion to appraise the William and
Frieda Lohman property near Chantilly!
A. I have, sir.
Q. And did you do that particularly with the view toward
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the effect· of the easement being acquired by Colonial Pipeline Company on that property!
A. That, and the cost of the easement being taken.
Q. Now, will you describe the property, and give what
matters you considered in determining your evaluation!
A. Very briefly, on the property - it contains two hundred
seventy one point fifty nine acres, a:p.d it's located in the
Chantilly area, on the north side of Route 50. The property
is irregular in shape, and it contains approximately six
thousand feet of frontage along two roads.
On the portion of Route 50, it contains two thousand
seven hundred and twenty five point seven feet, and on Route
645, which is macadamized and State maintained, is three
thousand two hundred and forty nine point eight feet.
I would like to mention, in dividing the acreage into the
frontage, this produced twenty two feet on an acre, for each
acre. I '11 get to why this is significant at a later time.
The land is gently to moderately rolling. It is
7/14/64
well elevated, with the predominant height near
page 220 ] the main dwelling. The land is rolling from the
main dwelling, northward to a small stream, ·and
then rises from this stream -. is rolling again to reaching
the rear boundary.
And there's a stream - a small tributary that crosses the
property in the east-west direction. This gives - even though
the stream is there, you can afford to subdivide the property
on both sides of the stream without having to go to any
expense for bridging.
Five to ten acres of property is woodland. The balance is
cleared - used both for pasture and cropping in connection
with the Dairy operation. Current cultivated crops include
corn, alfalfa, barley, and orchard grass.
The property lies within the Sanitary District 12 - the
sanitation of Fairfax County. It is, perhaps, the best farm
between Chantilly and Fairfax. It is well elevated, and is
very close to the radiating benefits that will come from the
development of Dulles Airport - and also from the development, ,there, at Chantilly.
The area has been rezoned- is continually being rezoned
to higher density use. This includes apartments, commereial
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and residential - and high density residential, uses.
Also, at this time, there is a sewer which has been extended
within just over a mile of the property. There is also a four
lane highway to be completed - the right of way
7/14/64
being brought by the State Highway Department.
page 221 ] to widen Route 50 from Fairfax to Sully Road.
The property represents a very excellent pieceof investment land, for Fairfax County.
Q. All right, now would you give your figures with regard
to the evaluation of the~ rights taken by the Colonial Pipeline Company, and the damage to the residue, and tell how
you arrived at those figures Y
A. Taking the land value first - I placed a value of twenty
five hundred dollars an acre on this property. The Colonial
Pipeline Company is taking three point five one acres- and
at twenty five hundred per acre, this is eight thousand seven
hundred and seventy five dollars.
Mr. Marsh: Eight thousand seven hundred and seventy
five dollars Y
The Witness : That's right.
Mr. Marsh: Thank you, sir.
By The Witness: (Continuing)
A. There is a temporary easement of one point eight one
acres, and. I gave this a nominal value of five hundred dollars
- bringing a total value of just the rights, or easement, in
the easement area, of nine thousand two hundred and seventy
five dollars.
Working at this value, there are approximately six pieces
of property fronting. along Route ·50, which have ·sold, .and
would be signifi~nt -. which you could adjust
7/14/64
to .for subject ·
page 222 ] It is interesting, in this, to know that of the
five sales, when you divide the. acreage into the
frontage, you come up with between ten and twelve feet for
each acre - three with eleven feet, one at ten and one at
twelve, giving you an average of only eleven feet of frontage
for .each acre of land in the tract - subject, of course, having
twenty two, indicates that i~ has a ·Superb amount of road
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frontage for the size.
The other sale - the sixth sale - sold for six thousand
dollars an acre, but it had twenty seven thousand square
feet, and it had wide frontage along Route 50.
So, in adjusting these sales - most of the properties are
similar in topography to the subject. However, the subject,
again, has excellent frontage, and it's on the going home side
of the road. It's close enough to Chantilly to be considered
part of the urban part of that town.
I might mention some of the sales that I considered- I
won't go into it in too much detail, because, perhaps, you've
already heard of these. In 1960, Sutphin sold to Footer approximately a hundred and thirty six or a hundred and thirty
seven acres. This property, at the time of purchase, was not
zoned- it was not contingent upon zoning.
I feel that since this time - since this sale, Dulles Airport
has gone into operation - sewer has come into the area a right of way has been taken for Route 50 7/14/64
water, of course, will follow the sewer into it, and
page 223 ) there have been many rezonings in the area this property being one of them, at a later date.
I feel that, at least - from the time of this purchase, at
least this property has gone up at least twenty percent a
year - which, if you apply four years to it, you're up to
approximately twenty eight hundred dollars an acre, ·for
this property. This is not far - it is within sight of the
subject property, on the opposite side. of the road, and just
a little closer to Chantilly.
Since this time, this property has been rezoned for apartments, and also for residential R-12-5 and R-17 zoning.
The other sales are the Harrison to French sale, which
sold in 1962 for twenty five hundred per acre. This was subject to getting rezoning, and· they did get it. And that would
be included in part of the sale.
The other sale would be the Patton to Landrith sale. This
took place in January of '62 - approximately a year and a
half to two years from the date of this taking, which is·
August, 1963. This property sold for fifteen seventy five
an acre- and if you give it an increase of twenty percent
up to August of last year, you're at twenty three fifty two
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per acre. And here, again, it only has a small frontage in
relation to its size- only twelve feet. This property, from
Patton to Landrith, is also the International Town and
Country (}olf Club.. It adjoins the subject property.
7/14/64
page 224 ] The other sale is Price Trustees to Leland and
Stevenson. This property sold in May of '62 for·
thirteen hundred per acre. It was on the left side, or going
home side of Route 50. Here again, it only had eleven feet
per acre from a division standpoint. Its value of frontage
was much poorer than that of the subject. It, too, would
require adjusting upward. This sale, too, is much further
removed from the sewer which is coming in, and from the
apartment and residential zoning that has already taken
place. Subject property is right across the street - its southwest boundary is right across the street from R-12-5 zoning,
at this time.
And then there was another sale which took place. This
sale took place a year after - it postdated the sale, and I
adjusted it backwards. It was for six thousand - I adjusted
it back to around three thousand.
These sales indicated to me that land, when you make the
adjustments Mr. Marsh: (Interposing) Just a minute, there. Are you
talking about a. sale that happened after!
The Witness : Yes, sir.
Mr. Marsh: I object to that, if the Court pleases.
The Court: Objection sustained.
Mr. Marsh: I move that his testimony along that line be
stricken, and the Commissioners disregard it.
7/14/64
The Court: The motion is granted, and the Compage 225 ] sioners are directed to disregard the testimony
regarding the most recent sale.
Mr. Swart: I note an exception. It all goes to his opinion
to determine the value.
By The Witness : (Continuing)
A. Relating these other sales to the property - taking in
the location that the subject has, its frontage, its topography,
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which is good- and its relative location to Dulles Airport
and Chantilly, would indicate that this property, unencumbered by any pipeline easement, would be worth around three
thousand dollars an acre, since it could be developed for
reside:p.tial use, which other properties in the area are currently being zoned for, and the sewer is available, and water is
coming in.
However, I reduced the value of this property fifteen percent, because it has the Transcontinental pipeline going
through it. And this is a centralized cut through the property,
which that map (Indicating) shows pretty plainly. So, I
damaged the property fifteen percent, because of this, since
you're going to have difficulty utilizing this easement, or
even getting across it. I will cover that more fully in my
damages, which will be almost applicable in the Colonial
Pipeline taking.
The temporary easement, at one point eight one acres this was given a nominal value in recognition of the invasion
of property rights that had taken place - the loss
7/14/64
of crops that were there, and the inconvenience
page 226 ] that the owner has suffered.
Damages to this property- I might say that
I gave value to the dwellings t:ijat are there of twenty two
thousand dollars, because they are readily usable. I feel the
highest and best use of this property is to hold it- for three
to five years, until more development takes place in Chantilly,
so that this property can be fully utilized.
There 'a no sense in going out and paying to bring a sewer
a mile up to you, or get water down to you, or go apply for
zoning at this time. These factors can be done, with this size
property - in fact they're being done for one that's only
about a hundred and eighty eight acres. They're doing these
things just for that, across the street.
But, I -would say, for this property, to hold it for from
three to five years, and then develop .it.
Now - sewer - the station that is there will handle five
thousand people. The indications are, from my investigation
of expansion beyond this - there are two to three ways it
will be done. Either down the Occoquan, a pumping station
over in the Pohick, or a possible pumping station into the
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interceptor line - so there are three ways that this sewer
can be expanded in the future, beyond the five thousand so there's no need to rush into its development.
The total value of this property before the ease.7/14/64
ment is approximately seven hundred thousand
page 227 ] dollars. ·The Colonial Pipeline easement - taking
this out, which was the permanent and temporary
of nine thousand two hundred and seventy :five - left a
.remaining value .to this land of six hundred and seventy
thousand dollars - and I gave this a damage of ten percent,
which is sixty· seven thousand dollars damage to this property.
Adding the damages and the easement - permanent and
temporary easement, indicates seventy six thousand dollars,
that would be just compensation on August of '63, for the
property ·owner. And, my justification of damages goes to
the type of easement that is being taken here. This is a different easement from VEPCO or other type easements.
This company intends to take a paramount easement, by
which they will have paramount rights over any other utilities, including streets. The effect that this will have on the
property is that whether or not the Highway Department
would allow - will accept the street, where they do not have
the sole right to the street. My investigation discloses that
they would have to have a quitclaim deed from the pipe;Line
company, in order to put a street through this property, and
this petition does not allow for any quitclaiming or any. thing. They say paramount.
Now, the reason for the paramount, as far as I can see,
is that they are interested in protecting their line -- not
only for their own use, but also for protection of the public.
You have people crossing this at will, and you do
7/14/64
not inspect it often __:_ which, I understand, the
page 228 ] oil company inspects this almost daily - maybe
by helicopter - I've seen one flying over it
numerous times - they are able to protect this right of way
from having any "difficulties that might arise from people
going on to the property and developing without their knowing it ·- cutting the ground down - going over the subdivision development and cutting into these pipelines. So, they

~

Colonial Pipeline Company v. William Lohman, et al. 169

Robert M. Wright
inspect it very regularly, and it '8 a good thiitg that they do.
However, the easement also grants the right to lower and
change the size of the lines that are in there. This means
that they can coine in and put the line that is there down
another five feet if they want to - I understand it's at six
now - they. could push it down to twelve or fourteen, if they
want it.
But, a more important factor besides that, is the fact that
they have the right to do it, with the lines that are there but if they were to put a third line through - if they come
to court on a third line Mr. Marsh: If the Court pleases, there's nothing in the
evidence about a third line. He's just assuming something
that is just not realistic at all. There's no evidence on it.
None at all. We're only asking for the right for one line,
and that petition says nothing - two lines - the petition
says nothing beyond that. We don't ask for the right to put
in another line.
Mr. Swart: Your Honor, he didn't say they
7/14/64
wanted the right to put in another line. He was
page 229 ) talking about the damage of these two lines, and
was trying to say, I think, that if they come
back for a third line they would have to pay - but they can
replace these two for nothing. That's what the petition says.
Mr. Marsh: It doesn't say anything about coming back
with a third line.
Mr. Swart: It says you have a right to replace.
Mr. Marsh: Well, sure.
The Court: Objection overruled.
Mr. Marsh: Note my objection, if the Court pleases.
By The Witness: (Continuing)
.A. If they have this right, on these two lines, to change
the size and the elevations - if they came back for another
line, and the point is brought up that here you're going
down to fifteen feet with this ~e, and we're being damaged,
the argument could well be that we have this right on these
two lines that we already have, so why should we pay
damages. We have a right to do it with these others, so this
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is - we have to mitigate this type of damage. And this could
be very important - the depth of these lines, because, as I
can see this, on this blackboard- I think I know what it is
- you can see the cost of those lines is going up, as you go
down. And not only that, as you go down you have to extend
further away from that line in order to get under it. That
is sewer.
7/14/64 ·
Then, you have a difficulty of streets. When
page 230 } you're going to put streets in, you have to cut
these streets. Maybe you'll go along a level, maybe you'll make a fill - but suppose you want to make a cut,
such as -well, typical rolling land would be Mantua· Hills
-this development out there - probaby a number of you
have seen it Mr. Marsh: Just for the purposes of the record, if the
Court pleases, I object to him testifying on engineering lines,
about cutting streets and that sort of thing, unless he's
qualified as an engineer. ·
The Court: That's something he could take into account in
arriving at a figure that he's given for damages.
Mr. Marsh: Just draw it out of the air, if the Court pleases?
The Court: It's a fact that he bases his opinion on.
Mr. Marsh: May we except to the Court's ruling!
The Court: All right.
By The Witness: (Continuing)
A. The subdivision of Mantua Hills, which many of you
have probably been through- there are numerous cuts, there,
of maybe ten to twelve feet, because it is rolling terrain and the zone's set up very nicely-· but the reason that we
do want to make cuts is in order to set your houses above
the grade, so you can grade the water away from the house
down to the street, and take it down a storm sewer.
7/14/64
Now, you run into another problem with going
page 231 } across this property with a storm sewer. Three
and a half feet is where the storm sewer normally is. Now, you're getting awfully close to the pipeline that
is there, in order to even bring it over. So you may have the
problem of bringing it down, and trying to funnel it all at
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one point, and then go under deeply, to get it across the property.
But think about the cost and the expense that goes into
having to do this additional work, when you aren't able to
run maybe your sewer - storm sewer and your streets
together. Think of the expense that would be there.
In order to get the sewer through you may have to go at
one point. To get the road through, another. Storm sewer,
another. But then the other thing is, is whether or not they're
going to allow you to put it through anyway. Because they
have the right to interpret what will interfereMr. Marsh: I object to that, if the Court pleases. That's
a legal matter.
The Court : Objection sustained.
By The Witness : (Continuing)
A. Well, I will say this. That they have a right to go to
court to get a Mr. Marsh: I object to that, if the Court pleases.
The Court : Objection sustained.
By The Witness : (Continuing)
A. The easement itself, where these rights are
7/14/64
page 232 ] pointed out, is on page :five, which I 'II be very
glad to read, unless it's already been read previously.
Mr. Marsh: I object to him reading it, if the Court pleases.
Mr. Swart: That's all right, Your Honor. I'll.call it to the
attention of the Commissioners - the wording of the petition.
By The Witness: (Continuing)
A. The fact, as I see it, is that the development of this
property is almost passing from the property owner to the
oil company, and this in itself is a very damaging effect.
And the effect might be that this pr9perty might just have to
be developed in two parts, because of these requirements in
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these easements and these rights that they'~e taking in this
case to the property owner's land.
If this is done, you have a loss of assemblage, right away
to begin w:ith. Four years ago Dunn Loring Wood assembled
five pieces of property - they were R-1 zoned - of two
hundred and thirteen acres. And he paid from three thousand
to five thousand dollars in order to get these pieces of propertyMr. Marsh: I object to that, if the Court pleases. Three
or four or five years ago. has nothing to do with what's going
on today. He hasn't related it-at all to this land.
Mr. Swart: Your Honor, he's not using it as a
7/14/64
comparable sale to determine the fair market
page 233 ) value, but he's using it to illustrate the damages
caused by the development.
Mr. Marsh: That's an engineering proposition.
·
The Court: Objection overruled.
Mr. Marsh: Note my exception.
By The Witness : (Continuing)
A. He assembled this property, and the average price
turned out to be thirty six hundred dollars for this acreage.
Now, the difference between thirty six and five thousand
gives you some indication of what the effect of the assemblage
was worth to this development - which it turns out to be
thirty percent.
There is another case, too, which is very close to this property, which works out to be an assemblage of twenty five
percent. I've given ten percent on this, in the hopes that the
oil company will _:be reasonable. If they're not -

Mr. Marsh: I object to that testimony, if the Court pleases.
_With the hopes that they'll be reasonable - I mean, how
can he sit down and assume all this stuff.
The Court: It is a consideration that he gave, in arriving
at. his ten percent damage figure. Whether it's entitled to
any weight or not, would be up to you to bring out on cross
examination and argument.
·
Mr. Marsh: All right, sir.
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By The Witness: (.Continuing)
A. And these rights, going through the proper""
7/14/64
ty - ten percent is the damage if they would be
page 234 J reasonable, but if an arbitrary situation develops,
or if you should have any trouble with this pipeline such as an explosion, somewhere, or for any reason - ~ /
they might tell you well, it won't take place but one time V
in a million years - well, when is that one time going to
happen YTomorrow, next week- you don't know.
But, I would assume, that as soon as it does happen, the
County itself is going to take some action to protect the
peopleMr. Marsh: If the Court pleases, I object to that. He's
talking about something that' he doesn't know one earthly
thing about, when he's talking about explosions. And he's
talking about what he assumes - that the County's going
to take some action. I object to that, if the Court pleases, and
move it be stricken.
The Court: I don't think he can go into what he assumes
the County may do in the event of an explosion. Objection
sustained.
Mr. Swart: I didn't understand, Your Honor. You sustained
Mr. MarshY
The Court: As to the witness' undertaking to testify· as to
what he assumed the County would do in the event of an explosion.
Mr. Swart: Well, Your Honor, is it not logical to assumeMr. Marsh: If the Court pleases, I want this
7/14/64
discussion outside of these Commissioners. I just
page 235 J think it isn't a proper place The Court: I've rul~d on it - the objection,
Mr. Swart.
Mr. Swart: Without giving me an~ opportunity to be heard!
I note an exception.
By The Witness: (Continuing)
A. Well, without saying assuming what anyone would do,
t do think you '11 find that restrictions are going to get much
·
tighter.
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Mr. Marsh: I object to that. He assumes that restrictions
are going to get much tighter.
The Court: I've ruled on the objection, and the witness
is admonished not undertake to get it in another way.
The Witness : Yes, sir.
By The Witness : (Continuing)
A. The damages to· this property - I have enumerated
them.- I believe the petition, particularly, itself, is the one
that points these out. And I have no other information to
give.
Q. Mr. Wright, I understood you to say that your estimate
of ten percent was based upon the assumption that Colonial
would be reasonable in interpreting the petition f
A. I feel that if they cross this line, with the rights that
they have, they will either not be able to, or it will be so
unprofitable that they won't be able to do it 7/14/64
therefore you might have to go into the point of
page 236 ) developing this property on a two system basis
-two pieces of land basis, if you do use it. It's
going to be more expensive, and probably too unprofitable
to use.
Yon can imagine what it would be if you put 12-5 zoning in
this property, and you got a mile of anchor fencing of individual homes, and they come along - they want to put
another line in.
Mr. Marsh: If the Court pleases, I object to that and move
it be stricken - about another line. There's nothing about
another line. There's two lines in there, and that's all we've
asked for.
.
The Court: Objection sustained.
Mr. Marsh: !move it be stricken.
The Court: There is no evidence as to any other line, at
this point, in this case. So the evidence will be stricken, and
the Commissioners directed to disregard it.
By Mr. Swart: (Continuing)
Q. Mr. Wright - let me sum up. I didn't get the figures
that yon gave throughout your testimony. What was the value
of the easement itself - the main easement, not the temporary
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-the main easement itself!
A. Eight thousand seven hundred and seventy five dollars.
Q. What value did you place on the temporary work easement!
A. Five hundred dollars.
Q. What value did you give as the damages to
7/14/64
the residue Y
page 237 ) A. Sixty seven thousand dollars.
Q. What did that total f
_
A. It totaled seventy six thousand dollars. And I might
add, also, in this consideration of this easement, on its value,
I _ga~~it_)iJlliJY:i o~-tw~ntY ·five hundred _do~l~rs bec~use
t;h~ OWJ!~r has to pay the taxes..:..:.. tJie use of the easement'
~part of a subdi~fon_,!:~-~~Q!}j~~' ~~ause you may have
t~~~__!arger_lot_a_in_order to ~g,t~e__peqple _t~ live_ri_ght ~n~::x.:t
to u--

--

Mr. Swart: That's all, Mr. Marsh.
Mr. Marsh: If the Court pleases, I have a motion to make,
outside of the presence of the Commissioners, please.
The Court: All right. The Commissioners will retire to
the hall.
(Whereupon, the Commissioners retire from the court
room.)

/

Mr. Marsh: If the Court pleases, I want to move that Mr.
Wright's testimony be stricken on the question of damages,
for the reason that all of his basis and reasoning, in connection with the damages, is purely speculative. It's too remote.
He gives you a damage of ten percent - and that's just
. some :figure that he picks out of the sky, and he doesn't put
any :figure, moneywise, on any of these other things he's
talking about. And I think that, for the Court to allow this
testimony to go before the Commissioners and
7/14/64
remain, on the question of damages, is calculated
page 238 ) to confuse these Commissioners and let them have
:figures before them that are not :figures that they
can depend on. And they're not :figures that are recognized
as :figures that are basic, in appraising land.

V
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And, besides that, if I understand him correctly - and if
I misunderstood him. I hope to be corrected - as I understood him, he's talking about three to five years in the future.
If he's talking about that, then it is too remote. It is too
speculative. And that's what I understood him to say. Now,
I'm talking about the matter of the damage to the property.
He just gave it a ten percent figure.
And, besides that, if the Court pleases, included in his
seven hundred thousand dollars, is the dwellings on this
property. The dwellings have nothing in the world to do with
this pipeline -they're way remote from the pipeline. The
Court saw that when he was up there.
So, after all is said and done, his figures, here, are certainly not realistic. And they are certainly not figures that
would stand up.
.
Mr. Swart: Your Honor, Mr. Wright testified with regard·
to these so-called- what Mr. Marsh is objecting to as speculative damages - as what it would be if Colonial were not
unreasonable and didn't cooperate, he put a ten percent
figure on it assuming that they would be reasonable.
With regard to the values not standing up, as
Mr. Marsh would say- this is an expert testify7/14/64
page 239 ] ing as to matters of opinion. This is not something
that we can point out and say it's x dollars, but
it's strictly a matter of opinion. ·
And, as far as the three to five years in the future- those
are Mr. M·arsh 's experts in the same field who testified that
the best possible use of this property was to hold for some
- well, they didn't say three years - but to hold for future
development. And I think that he cannot now deny, that that
is the highest and best use.
·
Mr. Marsh: My witness testified that the highest and best
use was for subdivision purposes, if the Court pleases.
The Court: Mr. Downs testified that is highest and best
use was to hold it for eventual subdivision.
Mr. Marsh: Y·es. But Mr. Downs didn't put any percentage
figures in connection with the damage figure.
The Court: Well, he did, when he discounted the fee from
two~thousand to one thousand. I think there's as much justification for picking fifty percent out of the air as- · ·

-

'-
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Mr. Marsh: That was merely a question - this man has
gone to work and said that he's going to give them the whole
fee. That's the way he appraised it.
.
The Court : The motion to strike the witness' testimony is
denied.
Mr. Marsh: We note an exception, for the reasons that
we've given, if the Court pleases.
The Court: Yes. Call the Commissioners.
7/14/64

page 240 )

(Whereupon, the Commissioners reenter the
court room.)

CROSS EXAMINATION
By Mr. Marsh:
Q. Now, Mr. Wright, let me go back and ask you some questions. Might I see this assessment mapY Thisis what I want.
(Hands maps to the witness} Mr. Wright, this is two assessment maps ·put together, and it involves the land Mr. Swart: Is that one of the exhibits, Mr. MarshY
Mr. Marsh: Sir! Well, I'm going to wait and see if he can
identify it.
By Mr. Marsh: (Continuing)
Q. Can you identify this as some of the land in the area
of the Lohman property y·
A. The Lohman property's right over in here. (Indicating.)
Q. Yes. And what is this f What is the map Y It's an assessor's map, isn't it!
A. Yes, sir, it is.
.
Q. And do you know that Transcontinental Pipeline Corporation goes across some of this property, and then enters,
over Route 50, on the Lohman property!
A. Yes, I do.
Q. And do you know whether or not this is the route of
Colonial, through here!
A. That appears to be the route of Colonial.
Q. And it goes right through this R-12-5, does7/14/64
n 'tit!
page 241 ) A. Yes, it does.
Q. And this property right here was rezoned

1

__.---
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for 12-5, in five hwndred square foot lots, recently, was it notY
A. Yes.
Q. With the pipeline on itY
A. That's right.
Q. And, apparently, it didn't have any effect on the rezoning
of this land.
A. In the minutes - the minutes said that if the land was
severed - the word. severed was used - as a means to get the
R-5 zoning, because right from this stream on down has been
dedicated all to park land, or to open spaces - and this land
up here is the usable portion of the ground. And the minutes
that were presented to the Board - they said the land was
severed, and therefore they hadQ. Wait a minute, I'm not asking you that. I'm just asking
you if the land was not rezoned Y
Mr. Swart: Mr. Marsh, let him answer the question. You
asked whether or not that pipeline had any effect on the
zoning.
Mr. Marsh: I asked him if it had any effect on the zoning.
Mr. Swart: Your Honor, I suggest that Mr. Wright be
allowed to answer the question.
7/14/64
The Court: I think he has answered.
page 242 ] Mr. Swart: He hasn't finished it.
The Court: I think the question was if it had had
any effect - or apparently it did, or it didn't have any effect.
By The Witness : (poninuing)
A. They used it as a means to get their zoning, because they
said that the .property was severed by Transcontinental pipeline. Now, this land Q. Wait a minute, now. Let me ask you this. What about
this land down here Y
A. I've got a much better map, here, which would show just
what did happen on there. (Produces map.) The shady part
here is open space, which has been dedicated to the County.
Both these pieces were bought by PICA, Incorporated. Now,
this land along the street is very steep, and wooded, along
this side, and then it begins to flatten out. But all the rest,
here, the builder felt well, it's too expensive to ford this

.-
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stream, therefore I may as well give this up.
And what he received from the Planning Commission was
a 12-5 cluster zoning, which means they can use lots of ten
thousand five hundred squar·e feet - but they cannot get the
number of lots they need with twelve thousand five hundred
square foot lots. Now, if you're going out to develop this on
ten thousand square feet - that's what Pimmit Hills has you don't want to use that. The twelve thousand
7/14/64
five hundred, at my judgment, as appraiser, would
page 243 ) be the minimum which they should use in a suburban area such as this. And I might mention also,
on these sales, that a very striking fact develops here, which
is that this property of Saunders, which has frontage along
Lee Jackson Highway - when you take out the net area of
this open space - this green space, you come up with about
sixty five acres. They had ninety four to begin with, and they
dedicated so much to the County, and you ~ve got so much in
this Transcontinental pipeline - you come out with a net
acreage of about sixty five acres - which indicates about
twenty four per acre.
But the more unusual thing, is this property doesn't have
any frontage whatever to get to it. You have to use a sixteen
and a half foot outlet road that's nineteen hundred and fifty
feet long, from the beginning of the property to Lee Jackson
Highway. That property, when you deduct the acreage here,
which is about forty six acres including the open space and
gasline - this property has very little gasline, it's just a
very little piece, here Q. What's this down here!
A. This has been already dedicated for open .space. ':('his is
.the only usable land, right here.
Q. The Coll1:lty allows you to use the gasline easement for
open spaces.
A. For open space, but not for building.
Q. All right.
7/14/64
page 244 ) ·· A. And the building part of this ground, the
net part, is about forty six acres, which indicates
thirty two hundred dollars an acre, here. Now, the reason I say
that this piece of property sold for thirty two, is the ·assemblage operation by one builder. And the difference between the
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piece at the front at twenty four hundred and the piece at
the back at thirty two hundred, indicates that a twenty five
percent assemblage was paid, in this case.
Q. And they've gone to the cluster plant
A. They've gone to the cluster plan. But the thing I'm
saying isQ. And that is the best way to do it, when you've got this
kind of situation f
A. And when you have this situation, you do. But the ten
thousand square foot development under cluster is not, in
my w~y 9f thinking, as good as having good land without a
pipeline through it, and without having all this bad land
back here - to develop it under R-12-5.
Q. Le,t me ask you this. It is a fact that they got the land
rezoned, and that Transcontinental is on there, and that they
had it rezoned for cluster development T
A. Yes. And let me say this about that. I have checked the
Northern Virginia area of Loudon, Prince William and Fairfax - Fairfax County has not approved any sub7/14/64
divisions -they don't even have it now -it went
page 245 ] into. the Planning Office, and there was a question
out here at the front of the property, and they
sent it back. And the builder now - he hasn't even got his
plans in. I don't even know if he's even talked to the pipeline
company about this thing.
Q. I don't know either. I'm just asking you if this has been
zoned for cluster zoning. It has, hasn't itY
A. That is correct. But whether or not they can use it for
cluster is the point. And the thing I want to say is that nowhere in Fairfax do we have any clusters. Loudon County bas
none. The only one is Prince William County, which is Paradise Subdivision, and here there is a pipeline that goes through
it, but they don't even cross it.- They don't even use it.
Q·. All I want to ask you is simply this. I've asked you, and
you go on and talk about something else. The Board of Supervisors of ~airf~ County have rezoned the Saunders land,
which is diagonally across the road from the Lohman property,
for cluster development, and the people have already agreed
to dedicate this area in here, which they couldn't use anyhow,
~d which they had to dedicate under the cluster plan - included in which is a pipeline, which they're going to use for
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open spaces- isn't that correct!
A. Well, I'm not saying that the County would not rezone
the Lohman property Q. I'm not saying that either. I'm just asking
7/14/64
you the question.
·
page 246 ] A. The thing is, you can get the zoning - you
can get the sewers, and you can get the Q. You've answered my question. You've answered my question. ·Now, did you see any engineering studies that were made,
of dividing this land into lots!
A. This property T
Q. Yes.
A. No. I haven't gone into any engineering.
Q. Have you consulted with any engineer about the division
of the land into lots Y
A. I've talked to an engineer some on i_t.
Q. Do you know how much land on the Lohman property
is in flood plain! How many acres f
A. No. I will say this, that I did examine that situation
when I was there. And· most of the low stream areas have
hills that come down very close to the stream bottom itself,
so that you're not losing too much from that standpoint. It
would appear to me not to be a trouble point.
Q. If I told you that it was fifty acres, in there, that was
in flood plain, and that an engineer had testified to that fact
-would that make any difference Mr. Swart: Your Honor, I object to that. There's no engineer who testified that there was fifty acres in the flood
plain.
7/14/64
The Court: He testified that in his opinion there
page 247 ] was approximately fifty acres.
Mr. Swart: He testified that he had estimatedBy Mr. Marsh: (Continuing)
Q. I 'II say this. If the engineer's testimony was that he
had estimated there were fifty acres in flood plain, would that
make any difference in your testimony Y
A. Not in the value of the property. After all, this had it,
and I valued the property at twenty five hundred, and this
sold down here around twenty four - good land - and this

182

Supreme Court of Appeals of Virginia

Robert M. Wrig·ht
went around thirty three. If you put them together, this
whole - all around here, sold. But these have a whole lot more,
per acre, than the subject. And not only that, this property
only produces eleven feet of frontage for its acreage.
· Q. Let me ask you this question. You're using those somewhat as comparables, aren't youY
A. I did use it, since it was brought out, yes.
Q. That's right. And you-'re comparing that land with the
Lohman land!
A. I think there is a comparison, there.
Q. And both of them have got pipelines on them, haven't
they!
A. Yes, they have.
Q. And you're telling the Commission that this land right
here, even with the pipeline on it- that that pipeline was no
detriment for that land to be rezoned by the Board
7/14/64
of Supervisors to the cluster plan!
page 248 ) A. Well, you are assumingQ. I'm not assuming anything. I'm just asking
you the question.
A. Well, I don't be~ieve that the County Board is concerned
about the Transcontinental pipeline. This is not their particular problem. This is a developer's problem.
Q. The developer asked for it to be done, didn't heY
A. He asked for it to be done, but he's never gotten any
plan approved.
Q. I understand, but he went on with the pipeline on it that's right, isn't it f
A. He went along and bought the land, with the hopes and let me say this. I have seen these plans that you're referring to, and they cross this Transcontinental easement
two ·or three times. In fact they even cover over part of the
property on their cluster. Now, very frankly, I would be most
·
concerned if I were them.
Mr. Marsh: Wait a minute. I object to that, if the Court
pleases. I didn't ask him for that kind of an opinion about
whether he's concerned or not.
By Mr. Marsh (Continuing)
Q. You didn't put up any money to buy this property!

-
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A. No.

Q. And you have no interest in it, do you!
A. No.
Q. All right. Now, I want to ask you this question. How many acres, on the Lohman tract, are
included in Transcontinental's easement Y
A. About eight and a half acres.
Q. Eight and a half acres. How wide is that easement Y
A. It's a hundred and five feet.
Q. A hundred,and five feet wide. And how wide is Colonial's
easement!
A. Fifty feet.
Q. Fifty feet.
A. But this is not Q. Just answer my question, Mr. Wright.
A. I would like to explain - I know what you're trying to
point outQ. You do not either. You do not either.
7/14/64
page 249 ]

The Court: The witness and counsel will please stop arguing with eachother. Just answer his question, please.
The Witness : All right.
By Mr. Marsh (Continuing)
Q. Now, have you ever made any studies of any tracts of
land with pipelines on them, except the one you're talking
about right there Y
A. I've made some other studies.
Q. Where!
7/14/64
A. Well, there's one very close to this bridgepage 250 ] I made a study of one that Freebie, I believe, had
. - and I made a study of one that belongs to
Lawrence.
Q. In connection with appraising the property!
A. Appraising the property, yes, sir.
Q. None of them were subdivided, were they Y
A. No, sir.
Q. All right. Let me ask you this question. Have you gone
to any other area, where there are pipelines through subdivisions, to see what effect the· pipeline had on subdivisions Y
A. In this area, I have made an investigation -

184

Supreme Court of Appeals of Virginia

llobertAC.

~right

Q. I'm not talking about this area. I'm talking about any
area other than this one.
A. Well, I haven't made it in any other area, but this is the
area where the situation .is, and there are a number of pipelinesQ. I just asked you this question - have you been to any
other area - other than this - to study the effect of pipelines
on the development of subdivisions f

Mr. Swart: Your Honor, may I have Mr. Marsh's question
clarified YHe keeps saying other areas - does he mean other
than Fairfax County!
Mr. Marsh: I mean other than up around Chantilly, and
that area.
Mr. Swart: In other words, other than where the pipelines
areY
7/14/64
Mr. Marsh: I'd encompass anywhere in Fairfax
page 251 ] County that there are pipelines, other than this.
Mr. Swart: All right - ask him in Fairfax
County.
By Mr~ Marsh: (Continuing)
Q. All right - where Y
A. In Prince William, where I mentionedQ. I'm talking about Fairfax County, now.
A. There's only one other that I am aware of, and that is
Braddock Subdivision - and nothing has happened there.
Q. Well, does it have any effect on values of land!
A. Does it have any effect on values Y
Q. Yes.
A. This I can answer in two parts. Presently Q. No. You answer it in one part. How about this land. right
there - does that pipeline· have any effect on the value of
that land!
A. .A:re you speaking about the Lohman or the. PICA Y
Q. I'm talking about the part that's right in front of you.
A. I think it certainly has.
Q. You do think it has f .
A. Yes, I do.
Q. You think that land is more valuable since it was rezoned
than it was prior to that "time, don't you f
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A. Yes.
Q. Well, if that be true, then the land is really
7/14/64
more valuable, isn't it! Because of the zoning!
page 252 ) A. Yes, because of the zoning it is more valuable.
But it's better to develop it with 12-5 Q. You answered my question. Now, let me go back and
ask you some questions. Are these values that you're putting
on this property - are they values .that you are putting on
there as of the date of the take, heret
A. Yes.
Q. You're not talking about three to five years in the future Y
A. No.
Q. You're talking about today! .
·
A. As of today.
Q. And you take the position - I'll ask you this question.
In your figure of seven hundred thousand dollars, as the value
of the property before the take - are the dwelling houses
included in this figure y·
A. I have to look.
·Q. All right.
A. The land was at approximately six hundred and seventy
nine thousand, and the dwellings at twenty two - and they
are included in the seven hundred thousand. And I might add,
if I may, to clarify one thing - the damages were applied
only against the land, not against the bl:lildings.
Q. What did you apply the damages against Y
A. Against the land, as a total. The whole total. ·
7/14/64
The wh:ole tract of land.
page 253 ) Q. All right Now, let me ask you this question.
What does this ten percent include, that you're
talking about YThe ten percent damage 1
A. Well, it will be repetition, but I'll be glad to go into it.
It includes - one, the easement. The petition has been filed Q. How much do you assign for thatY
A. For the petition 1
Q. For what you say is in the petition.
A. I feel that this is the cause of the ten percent. Now, it
might be more.
Q. You mean just the petition is the cause of ten percent!
A. What is in the petition.
Q. What i~ in the petition is the .cause of ten percentY
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A. Correct. Yes, sir.
Q. And you claim that that is the element - or the only
element that you considered in. your ten percent damage f
Mr. Swart: Your Honor, I object to that. It's obvious that
what's in the petition is what we ~re litigating here today.
We've been listening to people for two days.
Mr. Marsh: All he's got to do is answer my question.
The Court: Objection overruled.
·
Mr. Swart: Exception.
The Witness: Would you repeat the question f
7/14/64
By Mr. Marsh: (Continuing)
page 254 ] Q. I want you to t~ll me what elements you
considered, and put a ·figure on them, to make
up this ten percent damage to this tract of land, that you
claim is damaged by Colonial going through th~re.
A. All right. First, we know how the lay of the land is. Because I've walked that Colonial Pipeline easement from the
front to the back and back again. I know the terrain. And I've
driven around the property Q. You're not answering my question. I'm asking you to
put a dollar value on it - and if you ~ould please do that.
Mr. Swart: Your Honor, I submit that if he's going to
answer the question, he's entitled to explain his answer. And
he's not rambling nearly as much as Mr. Downs did, for instance. He talked about everything except the answer.
· The Court: Objection overruled.
By The Witness: (Continuing)
A. I've considered these factors, and then applied this peculiar easement that is going through here. You talk about the
damage of ten percent - I have taken the assumption
that if you try to go across this property, you have got to do
-if you try to go through, make a cut, try to get your lines
under, try to get storm drains under it- you have got tosomeone 's got to interpret whether or not you can do that.
Q. Do you feel you cant
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. A. No. But I believe I know the few that can ·
7/14/64
do it.
page 255 J Q. Do you know you can't T
A. I know I can't.
Q. All right. So, then, how I;D.uch damage, dollarwise, is
included in this ten percent for this assumption you're making!
A. OfwhatT
Q. You say you assumed that you've got to go across this
easement. And I want to know how much, dollarwise, within
that ten percent, or the portion of this seventy six thousand
dollars you assigned for that particular item that . you're
talking about now.
A. I cannot change the appraisal position - or, I could
change it, if I felt it was justified Q. You could answer the question - yes, or no, or you
don't knowT
A. No. I can't answer it that way, Mr. Marsh.
Q. You can't answer it that wayT
A. No, sir.
Q. All right, then. Go ahead and answer the other item you
took into consideration. Now, we have no answer to that question!
A. There is an aswer.
Q. You have no answer to the questionMr. Swart: Your Honor, I object. He has been asked by
Mr. Marsh how much in dollars he could attribute to the costs,
and so on. He can't possibly answer that question yes or
no.
7/14/64
Mr. Marsh: He can say that there's so many
page 256 J dollars - if he can't, he can say well, I don't
know.
The Court: It's not a yes, no, question - how many dollars.
Mr. Marsh: I think it is, if the Court pleases. He's just
saying ten percent- which is just an overall omnibus sort
of a proposition. And he's saying that in his opinion it's ten
percent - I say that's remote. I say it's speculative The Court: You asked him how many dollars he attributed
to crossing the pipeline- and then you tried to insist on a
yes, .no, answer to that.
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Mr. Marsh: If I've done that, I'm sorry, and I apologize
to the Court. The only thing I want him to do - and if I
might have an answer to my question I'd appreciate i t - I
want to Imow if he can assign a dollar value to the assumption that he says there's- going to· be trouble in going across
that easement.
The Court: All right.
By The Witness: (Continuing)
A. The dollars and cents are right here. It's sixty seven
thousand dollars damage.
Mr. Marsh: If the Court pleases, that is not the question
I asked him. I assume there are other items..
By Mr. Marsh: (Continuing)
Q. Now, is that the only item that you consid7/14/64.
ered in this sixty seven thousand dollars!
page 257 ] A. I'm concerned only with the easement that's
· going through there, and its effect on the property.
Q. And you assigned sixty seven thousand dollars to that
item alone!
A. The easement that is going through, yes, sir, and its
effect.
Q~ All right - what are its effects, if I might ask you that Y
You've given me one, now give me some more.
A. Well, we've talked before about streets, and sewer and
storm drains Q. You haven't had any engineering studies on that - you
haven't seen any, have youY
A. There is no way you can interpret an engineering study
when you don't know how you're going to develop this property, three to five years from now.
Q! That is right. And that's why you're speculating. ·
A. No, sir, I'm not speculating. I feel from the information
from talking with the attorney and attorneys in other cases
-' another case on the same thingMr. Marsh: Wait a-minute. !·object to that, about any other
case.
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By Mr. Marsh (Continuing)

Q. You talked to Mr. Swart in this case, didn't you Y
A. Yes.
7/14/64
Mr. Marsh: And I move that any conversation
page 258 ) he had with any other attorney in any other case
be stricken, if the Court pleases.
The Court: I didn't understand that he was going to relate
what had been said. I just understood that his conversation
with another attorney was something that he took into account
in arriving at this figure, or percentage figure, Mr. Marsh.
Mr. Marsh: All right, sir.
The Court: If he undertakes to say what the other attorney
told him, why, I agree, that's objectionable.
By The Witness: (Continuing)
A. From my inves.tigation, it seems that this petition has
certain rights to do certain things, which limit the use of this
property, if they are utilized. Now, if they're not utilized, I
would be very glad to change my appraisal. If I can be shown
that these rights are not there - I'd be most happy to change·
it.
But I see, from my investigation, that there are certain
things that can be done within this easement. And there is
nothing in the Northern Virginia area that I know of, from
my investigation, that has crossed pipelines. The only crossing
I know of, if you're interested, is a County crossing of a trunk
sewer. And this was a most Mr. Marsh: I object to that, if the Court pleases.
7/14/64
There's no evidence here that they're the same,
page 259 ) or in the same category at all.
The Court: Objection sustained.
By The Witness: (Continuing)
A. The reason I used ten percent against the whole total of
this property, was that I feel you're going to have to curtail
your development. You can't build on this, and there's a ques~
tion in my mind whether you're going to e\Ten be able to get
across it, or get across it profitably.
And, your best way to minimize your damages, !·feel, might

V
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be to do it in two separate parcels. Now, if you do this, there's
already examples which we've gone over, to show twenty five
and thirty percentrpaid for assemblage. Now, it would mean
that you would have to redesign this subdivision - your
streets, sewer, water, everything- in order to meet the requirements or the effect of the easement.
Q. Now, Mr. Wright- this is a map that has already been
introduced in evidence in this case. And, this is a proposed
plan of lots on the Lohman property, based on the cluster
plan!
·
A. Yes.
Q. Now, does it look reasonable to you f
A. Whether or not it can be utilized f
Q. I'm not asking you that. I'm asking you does it look
reasonable to you.
.
A. I'd like to know what size lots you're talking
7/14/64
about. Are these ten thousand or twelve thousand Y
page 260 ] Q. It's the cluster plan -:- you're familiar with
the cluster plan - you know how big a lot you can
get in them.
Mr. Swart: I think he should be allowed to examine it.
Mr. Marsh: Well, let him come up here and examine it.
Mr. Swart: Mr. Marsh holds up something he's never seen
beforeMr. Marsh: All right, let him come up.
The Court: Do you need further examination of it, sir, in
ord-er to answer the question f
By The Witness: (Continuing)
A. I don't believe I need to look at it any closer. I would
like to know what the zoning is. I would like to know what size
- whether or not it's practical..
Q. The zoning is R-17.
A. I don't think this is what you should utilize this property
for -not when you have 12-5 right across the street from you.
Q. You do not!
A. Three to five years from now you might be able to put
townhouses up there. There are townhouses in Sterling Park,
which is further out.
Q. Are you basing your evaluation on whether townhouses
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can go on this property!
A. No, sir, I'm not. I'm using a market study of
7/14/64
sales, in the area.
Q. All right, then. Let me ask you this quespage 261 ]
tion. You're talking about that property, right
there, that was rezoned on the cluster plan, and a percentage
of it was put in open spaces. Now, all of this is in, now, open
spaces, which according to this pl~t, here, is a flood plain. And
do you say that that is, or is not, in your opinion, a reasonable
manner of developing the property nowT
A. To develop the property now!
Q. Yes.
A. I don't feel this is proper at all, sir.
Q. You do not!
A. No, sir.
Q. All right. Now, according to this plan, this is Colonial
Pipeline going across there - and you'd have one, two, three
crossings. Do you want to look at it a little better!
A. I see the crossings. I'm assuming that you might have a
lot of difficulty getting across.
Q. I think you made that pretty clear.
A. I don't know - if I could see something that says yes,
you can cross this, and you can cut down three or four feet,
or you can run the sewer line under here, where you wantthen, that would make a difference.
Q. All right - let me ask you this question. Isn't it a fact
that in making your appraisal of this property, so
far as the damages are concerned, and reaching
7/14/64
page 262 ) the conclusion that it's ten percent - you made a
lot of assumptions as to what would have to be
done in order to develop the property without having the benefit of any engineering studies at allY
A. -No, sir.
Q. Well, why are you saying to me, then, that you need to
know what an engineer will do -.or what this one will do, or
somebody else will do, before you can answer my questions
about this!
A. I need to know what is the best practical use of this
property under its highest and best use, which is to wait three
to five years. Why go in and put acre or seventeen five in there
when you might, by holding it, get townhouses or -·_we don't
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know. The R-12-5 townhouses may be partially apartmentsit's not far from apartment areas. I Cf.on't want to be speculative about it.
·
Q. Aren't you being speculative f
A. Not when I stick to single family residences, no - or
townhouses. I don't think I'm being speculative.
Q. Well- you're talking about three to five years in -the
future now, aren't you!
A. Yes.
Q. For townhouses Y
A. Yes. I've watched Chantilly for quite some time, and I've
seen the rise in values - the rezonings that have come about
-lean feel what is happening in Chantilly.
7/14/64
Q. You can feel what's happening! What do
page 263 ) you mean you can feel what's happening!
A. You drive through the area - you look at
maps - plats - you perceive these things through your eyes,
which give you some idea that perhaps this area is a good
good potential development section. YoJI know sewer's coming
in- water would normally follow, or will_follow Mr. Marsh: If the Court pleases, I want to move that any
testimony he's given about what he feels is going on, be
stricken.
The Court: Motion denied.
Mr. Marsh: We except to the Court's ruling. That's all I
want to ask him.

By Mr. Swart:
Q. Just oile thing, Mr. Wright. Mr. Marsh was _so long, I
don't recall- did you give the before and the after valuations Y
A. I will give it. These are in not rounded figures. Sev~n
· hundred thousand nine hundred and seventy five before - the
after value is six hundred twenty five thousand two. hundred
dollars.
Q. And the difference Y
A. Seventy six t~ousand dollars, rounded.
Mr. Marsh: Let m~ get your after figure.
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By The Witness : (Continuing)
7/14/64
A. Six hundred and twenty five thousand two
page 264 ] hundred dollars. The difference is, .to the penny,
seventy five thousand seven hundred and seventy
five dollars. I've rounded this to seventy six.

*

*

*

*

*

7/14/64
page 266 )

*

*

*

*

*

PROCEEDINGS IN CHAMBERS
Mr Marsh: If the Court pleases, before we get to talking
about the instructions, I want to renew my motion
7/14/64
to strike the testimony of Mr. Wright, as to the
page 267 ] damages, on the ground that his testimony is just
too remote and too speculative and it's calculated
to mislead these Commissioners. And, after all is said and
done, wh~n they go l.n there to consider their verdict - and
they're just going to say well, we're going to say ten percent
-it's just like a quotient verdict.
And the Court realizes - that's the law of Virginia - that
they can't go iri there and say, well, I think that it's ·five
thousand - I think it's ten - I think it's twenty five, and
we're just going to average them, and this is what we're coming out with- that's what you're doing here. Because this
man has not come· up ·with any itemization of values. He's
just said arbitrarily ten percent. And, he has not said, at any
time - he's just taken a figure as to the value of the land, and
he just said ten percent of it.
And at no time has he consulted with an engineer, or anybody else, as to what it's going to cost to cross these lines,
at all. And we just feel that that is just too remote, and too
speculative.
The Court: It goes to the weight of it. The motion to strike,
which was renewed, will be denied.
Mr. Marsh: We note an exceptio~, if the Court pleases.
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*

*
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*

*

*

7/14/64
page 274 ]

The Court: It that the one you want to offer Y
Mr. McCloud: Yes.
The Court: I'll call that instruction five.
Mr. Marsh: How does that read, sir Y .
The Court. The last three lines - that the landowner does
not need Colonial's consent in order to construct roads and
utilities over or across or under Colonial's easement.
Mr. Marsh: All right, sir. I want to give Frank the right
copy. Here you are, Frank. (Hands paper writing to Mr.
Swart.)
Mr. Swart: Your Honor, first, without checking the accuracy
of the quoted portion, which I want to reserve the right to do,
I would object to this instruction number five on the ground
that it is contrary to the ·evidence. There is evidence that the
County will not accept the roads for approval unless the release, or quitclaim from Colonial is given.
There is also the testimony by Mr. Glen Giles, that it was
Colonial's policy to require their consent before doing anything, such as crossing the route.
·
Mr. McCloud: I don't think he said that at all. I asked him
specifically whether or not he meant an application was to be
prerequisite to consent.
Mr. Swart: I realize that - after he had testi7/14/64
fied that it did require some consent by Colonial.
page 275 ] You questioned him again on redirect, withregard
to the word application. It's also contrary to the
testimony of Mr. Turner, County and street man, who said
that- ·
The Court: All this concerns itself with is Colonial's consent.
Mr. Swart: That's right -but he said that in order for
any street to be accepted by the County, it w~uld have to have
the release, or quitclaim, from Colonial.
Mr. McCloud: You denied us the right to show that we will
give that.
.
Mr. Swart: You're the one that prepared the petition.
The Court: It seems to me that this is correct. But it ought

Colonial Pipeline Co-mpany v. William Lohman, et al. 195
to be further qualified in the language of the petition- that
the landowner does not need Colonial's consent in order to
construct roads and utilities over, across and under Colonial's
easement, and the landowner may do so, provided they do not
interfere with, or endanger the operation and so on, of the
·pipeline.
.
Mr. Swart: Well, their own evidence is that some action
by Colonial must be taken before any major undertaking such
-as a street across their line Mr. McCloud: I don't think that's right.
Mr. Swart: Mr. Giles said it was their policy.
Mr. McCloud: We like to lmow about - I think
7/14/64
the landowner would like for us to lmow about it.
page 276 ) It's a cooperative thing. But I don't think there's
any evidence in this record that some action must
be taken.
The Court: I don't think, if the policy were that, they could
enforce it. If, in fact, the landowner had the right to do it.
Mr. Swart: Even though there is evidence before the Commissioners - the Commissioners have considered that in
making their award today, and the landowners have been compensated in accordance with that testimony!
Mr. McCloud: I don't recall any such evidence, Mr. Swart.
Mr. Swart: I don't doubt that, but I do.
Mr. McCloud: From Mr. Giles!
Mr. Swart: Yes.
Mr. McCloud: I recall that he said an application would
be made to us. And then, on redirect, he qualified that, and
said that he didn't mean Colonial would be the sole arbiter
of whether or not they could do that.
Mr. Swart: I think that part's correct.
The Court : I think there could be an honest - or dishonest,
it doesn't make any difference - disagreement over whether
or not this did interfere. I mean, the Colonial Pipeline might
say it interfered, and your client might say it didn't, and
that might be something that they couldn't resolve,
and that a court would have to resolve.
7/14/64
page 277 ) Mr. Swart: That's quite possible- and I might
say even probable.
The Court: But it's just as possible for the landowner to be
arbitrary as for t~e Pipeline to be arbitrary, on that sort of
a thing. I mean, I don't see how - the petition is in evidence.
It looks to me like the Commission can look to this petition,

196

Supreme Court of Appeals of Virginia

without having to be further instructed on it, to determine
what rights the owner has; I think it is clear and I wouldn't
think they would need further instruction on it.
Mr. Marsh: Then you're going to deny the instruction T
The Court: I deny it for that reason.
Mr. Marsh: We want to except to the Court's ruling, in the
refusal to grant instruction number five, on the ground that .
we feel that this instruction should be given, in view of the
fact that it is based on the provisions of the petition, and that
there has been some evidence to the effect that Colonial's
consent has to be h~d before the owner can develop his property, or go under our line, which is not true.
Mr. McCloud: There's no such evidence from Colonial, Mr.
Marsh.
Mr. Marsh: That's right.
The Court: All right. I '11 mark it ''refused'' and make it
part of the record.
(The above-mentioned paper writing is now marked and
refused in evidence as Petitioner's Instruction Number Five.)
7/14/64
page 278 ]

*

*

*

*

*

The Court: B - affixing a just compensation for the land
taken and for damage to residue - that is B.
Mr. Marsh: I think that's covered by one of the instructions
I gave, if the Court pleases.
·
The Court: I didn't think so, when I was going through
them. Is that your only objection to it f
7/14/64
Mr. Marsh: That's one objection. Let's elimipage 279 } nate that one first.
·
· The Court: I don't think it is - but can you
point to the one that you think covers it'
Mr. Marsh: Instruction number two C.
The Court: I think the defendant is entitled to have it
couched in his theory of the matter, and that as far as it being
covered by yours- I overrule you on that, Mr. Marsh.
Mr. Marsh: Might we except, if the Court please, on the
ground that it is covered.
·
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The Court: do you have any objection to the form of the
instruction Y
-Mr. Marsh: I have objection to the substance of it, because
I don't think it correctly states the law. And I do think that
instruction number two C is based on the law in the State of
Virginia. And I don't think there is any law, or any instruction that would substantiate this one- is there!
·
The Court: I believe there is. This says they're not limited
to the use which the landowner's actually making of the landMr. Marsh: I say that in mine.
Mr. Swart: .And it ·goes on to say that they're entitled to
be compensated for the land taken and for the damage to the
residue of the land on the basis of the most valuable purpose
for which the land is susceptible of being used.
7/14/64
Mr. Marsh: And I think that this ought to be
page 280 ] amended to say it's purely imaginative and speculative value or use that should not be considered.
Mr. Swart: You had that part in your instruction.
Mr. Marsh: I understand, but this is another theory that
you have there.
Mr. Swart: (Handing book to the Court) Number fifty two
dash fifty three.
The Court: Yes - I'm concerned about this most valuable
purpose. It's in here, all right. I '11 grant instruction B as
offered.Mr. Marsh: We except.

*
11/17/64

page 2 ]

*

*

*

*

PROCEEDINGS

The Court: Is counsel ready in the Colo'llliaJ Pipeline
against Lolvman Y
Mr. Ferrell: I think so, Your Honor.
Just as the Court ·came in, I was running late ·this mornj.ng
and I didn't have a chance to show Mr. Swart some of the
exhibits that I planned to introduce at this hearing. I guess
we can go ahead with it. I'm s·orry that I haven't had a
chance. Our automobile was late this morning getting us over
here, but we can take that up as we get to them.
The Court: I would like to dispose of the questioning of
the Commissioners first and hear counsel on the argument on
the other things so we can let -the Commissioners go.
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Is there any reason why that cannot be done first 7
Mr. Ferrell: No, there' not.
There were two exhibits, however-in addition to the evidence taken at the trial, because I don't think it would be
proper at this time to go into matters of that kind-it's
merely an ·amplification and it might aid the Commissioners
in answering the questions propounded by the Court, and
the first one was an aerial photo of the property before construction upon which we have superimposed the easements,
and the second is the area after construction.
We have these aerial photos and they could use
11/17/64 that to refresh their memory as to what it looked
page 3 ) like and point out certain things to the Court. I
think that would save a lot of time.
Additionally, I do not know, because I haven't .had a chance
to check all the exhibits, whether each of the Commissioners
has a copy of the plat of the property that was attached to
the petition in this case and I have extra copies of those.
The Court: I am not inclined at this stage to give them any
more matter in the way of evidence. If there is a question
that they have regarding some item that they need additional
data on to refresh their recollection, we can make it available
to them, but at this stage and in the questioning of them, I
don't intend to give them the benefit of anything except a
reminder.
Mr. Ferrell: Well, all I want to say, as far as the cot~r
de'YYIInor is concerned, we are perfectly willing to make all this
information available to the Commissioners for the purpose
of refreshing their memory in a case that was tried for two
days in July-July 14 and 15 of this year.
Mr. Swart: Your Honor, I, of course, object to any new
evidence at this time. Mr. Ferrell knows full well he cannot
introduce new evidence at this stage into the case.
Also, since I see the Commissioners in the courtroom, I'd
like to inquire whether or not the Court has already decided
· the question of whether or not it's proper to call them back.
The Court: We called them back so that we
11/17/64 wouldn't have to decide that they should have
· page 4 ) been here today and we didn't have them here.
I understand that you object to any questions of
them~

Mr. Swart: Yes, sir. I object to any questions. I don't think
any basis has been laid for the exceptions that were filed by
the condetnlff;or and also, Mr. Ferrell is attempting to question
them indirectly through the Court by submitting the questions,where the,_ Code specifically says the Court is the only. one that
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will interrogate them.
The Court: I made up my own questions before I got Mr.
Ferrell's memorandum.
Mr. Swart: And I'd like to also point outMr. Ferrell: If the Court please, shouldn't the Commissioners be excused while this discussion is going go·Y
The Court: I see no reason for them to be. Go ahead, sir.
Mr. Swart: First, I would object to the Commissioners being called back at all because there's been no proper allegation
set forth in the exceptions. As the Court knows, the Code
says ''Upon hearing of exceptions to the Commissioners' report, the Court shall not recall and question the Commissioners as to the ma~ner in which their report was determined
unless there be an allegation that, in such written exceptions,
that fraud, collusion, corruption or improper conduct entered
into the report.''
Now, that makes it mandatory that they not be called unless there is an allegation to that effect.
The Court: I'm sorry. I believe the Commis11/17/64 sioners ought to be excluded. I didn't realize page 5 ] will the gentlemen of the Commission retire to the
ballY You will be called as you're needed.
Now, we found one time when we did that that the speaker
out in the hall was turned on. Will you check that speaker,
sir?
(Whereupon, John B. McDaniel, D. K. Grille, R~ E. Wagstaff, 0. C. Downs, and W. B. Harrison retired from the
courtroom.)
Mr. Swart: The exceptions are rather lengthy and they
set forth 11 items, but the main exception seems to be that
the award is excessive, and in Item No. 11, he says "improper
conduct, which may appear from an examination before the
Court of the condemnation commissioners in this cause.''
That's strictly speculative. That's like alleging fraud in a
motion for judgment without sayin~ what the man did. It's
merely saying improper conduct which may appear. He does
not specifically point out and say improper conduct.
There is nothing to indicate how Colonial thinks they may
have arrived at their-how the Commissioners may have arrived at their award or what improper things they may have
done.
There's nothing to say what they did do. Now, that is despite the fact that these Commissioners have been already
interrogated privately by counsel for the other side.
In that connection, I'd like to submit to the Court Opinion
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No. 110 of the Virginia State Bar Committee on Legal Ethics,
which was adopted by that committee at the session on
May 16 and 17, 1962, of which Mr. Marsh was·
11/17/64 a member.
Now, I would like to point out that before 1956,
page 6 ]
there was no evidence-rather,. there was n:o
statute pertaining to the recalling of Commissioners but it
had grown up throughout the state in certain areas, they
would recall them and in certain areas, they would not.
In that connection, I'd like to quote a part of the opinion in
the case of V epco versus Pickett, 197 Va. 269. It was a case
that was affirmed by Justice Whittle, in which Justice Eggleston and Spratley joined him.
I quote: ''I am in full accord with the views expressed and
the result reached in the majority opinion. However, I cannot condone by silence the practice employed in this case and
others which have come before us in some jurisdictions in
the state where , the parties are permitted to summon the
Commissioners to explain their reports and testify as to how
they arrived at their awards, and to 'impeach such award by
attempting to show that the Commissioners misunderstood
or misapplied the Court's instructions.
''Trial courts charged with the duty of selecting Commissioners, as contemplated by statute, usually pick the highest
type citizens. Commissioners so selected serve not of their
own volition but because the Court has ordered them to do
so. Ordinarily, when Commissioners are being selected, if
there is valid objection raised by either party to a
11/17/64 commissioner, his name is withdrawn and anpage 7 ] other selected. This usually results in the appointment of a Commission free from objection.
''It is inconceivable that after these precautions .have been
taken and the Commission free from objection has met to
consider th~ evidence, mandatorily viewed the premises,
heard the instructions of the Court, the permissible argument
of counsel, and under oath, returned its award to the Clerk's
office, that they should, in the absence of some alleged fraud,
chicanery or corruption, be required to appear before the
Court for the purpose of advising the Court as to how they
·
.
made their award.
''There is· no provision in the statute · authorizing such
practice. Statutes conferring the power of ·eminent doniain
are to be strictly construed and the authority conferred .must
be carefully observed.
''As a matter of course, for reasons of public policy, commissioners and jurors should be kept free from every suspicion of influence by any party to the litigation.';
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In this instance, there was no suspicion of influence ·or misconduct of any kind alleged or attempted to be shown.
''The reports filed in this case needs no explaining. They
were perfectly plain. Both reports responded in the language
of the statutes and answered .all inquiries directly-directed.
Yet, Stanley Brown was permitted to be called as a witness
by the conderwnor for the ostensible purpose of explaining
a report and 'adVising the court as to how .they made their
award.'
''The hearing examination of this Commissioner covered 16
printed pages .and was a clear attempt to show '
11/17/64 that the Commissioners had misunderstood or
page 8 ] misapplied the instruction of the Court.
''Undoubtedly, the practice of examining the'
Commission for the purpose of explaining or impeaching their
award had been without objection, impliedly approved, in a
number of Virginia cases. In my opinion, insofar as these
cases lend approval to the practice of summoning commissioners for the purposes indicated, they should be disap;.
proved.
"·There is, however, no express provision in that statute
which authorized a party to the litigation to sunup.on commissioners and subject them to unreasonable examination regarding every detail of their report for the purpose .of impeaching their award as was done in this case.
"Such practice is not permitted 'in some courts of this
Commonwealth, and in :my opinion, should ·not be sanctioned
by this Court.''
Now, it's significant to note that the f<;>llowing year after
that case was decided, a new section of the Code was adopted.
It was the 1956 Acts·of the Assembly, Chapter 563, page 926,
which became section 25-18.1 of the Code, and I quote it as
follows:
"Unless an allegation be made or evidence produced of
fraud, collusion, corruption or improper conduct, no testimony shall be received from the Commissioners for the purpose· of explaining or clarifying the report or the
11/17/64
compensation and damages therein set forth. At
page 9 ] the hearing. of exceptions to the Commission's re~
port on the grounds that the award is grossly
excessive or inadequate .or that the Commissioners misunderstood the instructions or proceeded upon erroneous principles or that there was fraud, collusion, corruption or improper conduct, the Court or Judge, in vacation, may require
the Commissioners to attend and_ advise the Court or J u~ge,

202

Supreme Court of Appeals of Virginia

as the case may be, as to the manner in which the report was "'"
formulated.''
Now, note in that first adaptation of our present statute,
it provided that they would not be called back except for
fraud, collusion, et cetera, but then it went on and said it
was in the discretion of the Court or the Court may call it
back, if the award was: alleged to be grossly excessive.
Now, I'd like to quote a few excerpts from a case construing that 1956 statute, Brown versus May, 202 Va. 300:
"The appellant's contention that the C.ourt should have
recalled the Commission for the purpose of requiring them
to advise the Court of the manner in which they formulated
their report and on what evidence it was based is without
merit. In support of this contention, the appellants say that
the awards were grossly inadequate, arrived at by applying
erroneous principles and the admission of improper evidence
and the exclusion of proper evidence.
''As previously pointed out, no allegation was made that
the awards were arrived at by f.raud, collusion,
11/17/64 corruption or improper conduct on the part
page 10 ] of the Commission.'' .And it quotes the applicable
Code section.
''The statute gives the Court discretionary power as tc
whether it will recall the Commissioners where it is alleged
that the award is grossly excessive or inadequate or that thf'
Commissioners misunderstood the instructions or proceeded
upon erroneous principles or that there was fraud, collusion,
corruption or improper conduct.''
But, there were a number of other cases during that period
which said that the Court, or which the Supreme Court of
Appeals approved the lower court's recalling the. Commissioners, where the awards were grossly excessive or all~ged
to be grossly excessive, even though it was discretionarYi with
the Court.
In 1962, our present statute was adopted, and I think it's
significant to note that they omit any calling back of the
Commissioners where the award is alleged to be grossly excessive, and instead, it has this language:
''Upon hearing of exceptions to the Commissioners' report,
the Court shall not recall and question the Commissioners as
to the manner in which their report was determined unless
there be an allegation in written exceptions that fraud, col-
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lusion, corruption, or improper conduct entered into the report."
There is no other exception. One of those allegations must
appear in the exceptions. I submit that it does not in this.
It says ''improper conduct may appear from the
11/14/64 examination of the Commissioners,'' and this is
page 11 ] strictly a fishing expedition by the condemnor.
Now, it may be argued that they intended to
allege improper conduct, but promptly upon receiving these
exceptions, it was called to their attention and I filed a pleading by moving to strike it because it did not allege any improper conduct or any facts which would constitute improper
conduct, and therefore, I -submit that, not having alleged any
facts which would constitute improper conduct, the Commissioners should not be recalled.
Incidentally, Your Honor, I'd like to point out that the 1962
Act apparently has not been in effect long enough at this ·
point to have been construed by the Supreme Court of Appeals. At least, I_ could find no case which was cited on a suit
filed after that Act went into effect.
Mr. Ferrell: May it please the Court, I have some xeroxed
copies of the Code of Virginia of certain cases which I brought
for the Court's convenience, so that we wouldn't have to read
all of them.
I'd like to answer the first of the points madeMr. Swart: Your Honor, if he's submitting a brief of some
sortMr. Ferrell: I'm not submitting a brief.
Mr. Swart:-I'd like to have a copy. He submitted something to the Court.
Mr. Ferrell: A copy of the Code and of the
11/17/64 authorities that I'll mention to you. I'm not trypage 12 ] ing to keep any sec~ets or do anything improper
or unethical.
I'd like to answer the points as made, and the first one,
about being unethical. I had some question in my mind some
years ago as to talking to commissioners after report was
made. The shoe's on the other foot, now. I took it to the
Supreme Court of Appeals.
In the case of V epco versus OaJJ,, 195 Va. 454, in 1953 and
I'll just read the headnote of the case with opinions by Justice
Eggleston, for unanimous court.
Headnote 3: ''ONce the Commissioners have heard the evidence and made their report, there is no impropriety in their
discussing privately with counsel for the landowner"-the
other sid~' 'prior to hearing on the report, the instructions
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given them. They were then mere witnesses free to talk to
counsel on either side.'' And it goes on and amplifies that at
great length.
.
I can assure you that we would not interview anyone or
do anything that was unethical or even closely bordered upon
the unethical.
As to the decision of what the law is now under Section
25-46.21, which was adopted in 1952-excuse me, '62-I would
just call the .Court's attention to the first authority cited in
that case of V epco versus PattersolfiJ, which was decided under
the 1960 section, making-the only difference between the
predecessor of, I'll call it, .21 of the 1962 Code
11/17/64 or as amended in '62, was that it made-it said
page 13 ] the Court may summon the Commission. Now,
it's mandatory and the word ''shall'' summon the
Commission when these allegations are made is in there. That's
the only difference as far as this section is concerned, or as
far as this inquiry is concerned. There are other differences,
that we'll get into later, that the view is not the sole evidence
in the case.
Now, Ve.pco against Patterson was under, I say, the previous statute, which it was permissive, and there the same allegations made in this case were made in that case, and the
Court held that in the circumstances there, that they should
have beelll summoned. It has a footnote in the case on pageV epco versus Pattersolfl,. 204 Va. 574, at page 578, and it was
decided in 1963, and Mr. Justice Buchanan wrote the opinion
for the unanimous court, and then it went on to say, as stated
in the footnote :
"This suit was instituted in 1961 by Act of '62 "-and so
forth. It goes on after the section that I have referred to.
The Court : Were the same allegations made in that case
that it was so high, the award that it must have been Y
Mr. Ferrell: Yes, among other things. Plus the fact-well,
it did not appear in the-I did not bring the- record-but it
did not appear, or it appeared in the record that part of the
easement was within, in fact, the whole eR;Sement there, was
within an easement of Vepco.
Now, the previous case, or the H orMr case,
11/17/64 where there had been no statute, or rather it was
page 14 ) permissive, there it was that part of the easement
in that case was within the easement of Vepco.
There was a Commonwealth Natural Gas within the easement in the case.
.
. But we have alleged that it was improper and they followed
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erroneous principles, and let me put it this way. You have to
file written exceptions within ten days and all you've got to
go- on is the record in the case of what prim..a facie appears
to be improper conduct. And, of course, the improper conduct
in this case, which I think the Court's questioning of the Com..
missioners will bring out, was that, No. 1, they awarded a
full fee value for the 3.51 acres within the entire right of
way, which included a portion-it amounts actually to about
.20 of an acre-of the easement of Transcontinental Gas Pipeline Company. In other words, )Vithout any diminution value.
· So, there, you see, they give full market value which the
authorities say is wrong; when they gave full market value
for that segment of the line, it's contrary to the Court's in..
struction under 4-b, which said, in effect, ''You. can't award
damages twi~e and if another line or another easement has
damaged it, you've got to take that ·,into consideration.''
Plus the fact that the evidence will show that-we think,
when you examine the Commissioners-that they took the
271.59 acres in· the tract, which included the 3.51 acres in the
permanent easement and damaged that at the
11/17•/64 rate of $175 an acre, mathematically, as well as
page 15 ) factually. I think, if you'll work it out, that's exactly what they put down as the so-called residue
damage, and they weren't really talking about the residue because the way they did it, that's improper, we submit. They
gave $175 more of the $2500 fee value per acre, which is
107 per cent of the fee value of the acres within the 3.51
acres.
Now, if that is true, and we have alleged it that way under
the Horner case in the previous decision in this Court, and
the Patterson case and, incidentally, that went back to the
Court and just fairly recently, Justice Carney died just the
other day, but before he died, he summoned the Commissioners. And at that time, the Court and c9unsel could 'hear
them, and the Commissioners admitted that's what they had
done, had given full fee market value, and he set it aside and
awarded a new trial, which is set for later on in December.
But the charge is made as clearly as it could be made at
the time and if he wants us to supplement or amplify or
give him a bill of particulars, the only time we could ·do it was
after we had talked to the Commissioners and found out what
they did.
·And we couldn't have done that and it's absurd to say you'd
have to spell it out A, B, C before you file written exceptions,
which the statute says ought to be filed within ten days, and
I imagine the Court would give you leave to supplement them.
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In fact, I have one here but-on a certain instruction, and I

think the record should show, or~ our exception
11/17/64 should· show what the record shows in the case.
As a matter of fact, may the Court please, we
page 16 ]
couldn't even get the transcript of the record
within ten days. We had to· say "as will appear from the
transcript of the testimony in this case."
So, we submit that we have complied with the statute and
that it's not permissive, it's mandatory now, and that's the
only difference from the way it was in the H orn.er case and
in the Patterson case. And getting back to the Pickett case,
I might say that I was the one in that case. We had, not only
Mr. Justice Whittle's opinion, which was a special concurring
opil!ion written on a point that was never briefed and never
argued in the case, and it just turned out that he asked the
question during the argument, ''Well, when did you start
doing this, Mr. Ferrell''' _
And I said, ''Well, Judge, we've been doing it in Chesterfield. I think we did it one time in Fairfax many years ago.''
Of course, that was the Pickett case there, and I said, ''I know
it's been done down in the Peninsula area." And he said,
''Well, they '11 never do it up in Martinsville.''
And then he wrote the concurring opinion.
And then we had all these arguments back and forth in the
Virginia Legislature, and Bill ·Stone introduced the amendment which would change the· Highway Statute in Title 33, as
I call it, and Title 25, and there was a big wrangle over whether
you were going to make it permissive or whether it
11/17/64 was going to be mandatory, and the circumpage 17 ) stances. And that's the way it was in the
state of the law in the Horner case.
And in the Horner case, it said that ''In these circumstances
where it appears on the face of the record"-if you read the
Horner case-'' there must have been a disregard of the instructions of the ·court.'' And there, the instructions of the
Court were substantially that same instruction that you gave
in this case, which was 4-b.
We want to examine them and find out.
Now, the Horner case did not actually go back for retrial or
summoning the Commissioners because the other side came to
me and we made a proposition which was acceptable to the
Commonwealth Natural Gas Company. So all I can tell the
Court as to the net result of a situation like this was in th~
Patterson case.
The Court: What concerns me about your exception is that
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you haven't pointed to any improper misconduct or fraud, or
so on.
You said, "The award is so high, it must have been motivated by or prejudiced or by improper conduct.
Mr. Ferrell: Well, IThe Court: Now, I know this is another point of your exception, that Wright's testimony is improper and should have
been stricken, but assuming that his testimony is not incredible
and should not have be·en stricken, the award is well within
his testimony. I think it's some $20,000 less than the total
award, some $20,000 less than his total award.
11/17/64 And while, it's some $40,000 more than your witpage 18 ·] nesses testified, is it-is it right to draw the conclusion that it's so grossly excessive that it must
have been motivated by these items that are required in the
allegation Y
Mr. Ferrell: Do you ask me whether the Court should conclude that or whether we conclude it? We make an allegation
to that effect.
The Court: Well, you conclude that from your allegation
that th:eMr. Ferrell: Yes, we make the allegation to that effect and
that it appears to us from all these factors that you've enumerated, Your Honor, that it's improper, not just grossly excessive. That it's got to be more-that they acted improperly
is what we say. That it's improper when they failed to follow
the instructions of the Court. That's improper action. We
don't allege fraud. We don't allege collusion.
The Court: Bias or prejudiceMr. Ferrell: We don't have to do that or say they're biased
or prejudiced. We just say that they acted improperly.
The Court : Well, of course, you do say they are biased
and prejudiced. You say that their award is so high, they
must have been.
Mr. Ferrell: Well, I know, but then-said it must have
been. Yes, that's right, but we allege .here, as far as summoning the Commissioners is concerned, that they
11/17/64 acted improperly and all I can say now is that
page 19 ) since the exceptions were filed and we have had
an opportunity to read the record and we have
had an opportunity to interview and consult with the Commissioners, it substantiates what we thought and what we
alleged in that they disregarded the Court's instructions, as
I have just enumerated, and that they have awarded the full
fee value for the 3.51 acresi or rather 107 per cent of the full
fee value of the 3.51 acres, and that's certainly improper conduct.
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And if you want a bill of particulars, I mean, you can't get
a bill of particulars out of somebody until he knows and we
couldn't interview the Commissioners before that time and·
we couldn't read the record before we reecived the record.
The Court: I don't understand you about your ).07 per
cent on the 3.51 acres.
Mr. Ferrell: If the full fee value per acre is $2500 an
acre, which I think they'll say that's what it was, and if you
divide 3.51 into the total award, you '11 come out $2500 an
acre.
All right. Then, if you take $175 an acre and multiply it
by the 271.59 acres that was alleged to have been in the tract,
including the 3.51, you see, they have given double compensation or given double award or double amount of money or
double payment to the amount of $175, or 107 per cent, you
see, of the $2500 per acre. When you add $2500, plus -$175
per acre, then that it 107 per cent of the fee value per acre.
Do you follow me! In other words, $2675 is 107 per cent of
$2500.
11/17/64
And then, when you take the acreage within,
page 20 ] let's say, the parallelogram which, if you will recall one of the plats in here, shows the Transco
easementThe Court: The way it crosses the Transco easementt
Mr. Ferrell: Yes. The Transco easement is 105 feet wide,
and with the 50 foot one, that works out to .19 and a fraction
of an acre, you see. Let's say in round figures a fifth of an
acre. There, of course, when you give that at the rate of $2675,
that's ~ost 214 per cent of the value of the property if
you assume Mr. Wright's thesis or even the Commissions's
thesis that by putting this kind of easement on it, you diminish it or depreciate the property subject to the easement of
the full percentage of its fee value.
So, there, you not only-well, you compound the imp-ropriety or the improper conduct on that, plus the fact, if Your
Honor please, the record in this case-and, of course, I want
to apologize for this. I didn't try the case and all I do is to
come and read the record in this case, and all you gentlemen
here, Mr. Swart and His Honor and Mr. Marsh, were here,
but another thing that conc,erns me greatly is the fact that
Mr. Lohman testified about approximately five and a half
acres that bad been sold, or at least, it hadn't actually been
sold. It had been taken by the State Highway Department
after this petition was filed but before the trial of this case-.
and yet, it was not brought to the attention of the
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Commissioners that at least that :fi.v:e and a half
11/17/64 acres, part of which was in the easement as shown
page 21 ] on this plat, the permanent easement. And I mean
a substantial part of it, if you're going to give
$2500 an acre.
And even more, within the tract itself, why that should not
have been deducted from the tract area is beyond me. It
should have been, and I think that Mr. Swart should have
advised· the Court. It should have been filed and his appraiser
should have deducted the five acres that had been taken by
the State Highway Department, in which, incidentally, the
Plantation Pipeline Company was constructing-and as I
read the record and talked to the people who were therethey were, upon the Commissioners' view, constructing the
Plantation Pipeline or pipelines, just like this one, just like
the six inch line, going through th~ front of what Mr. Lohman
called his own property, but he didn't loiow what it was at
the time.
The truth of the matter. was it wasn't his propeljy. The
Highway Department had taken a strip off it approximately
a hundred feet wide, 105 feet one place, I believe, on that.
And why that was done, I don't know. I think that's improper,
too.
Now, maybe you can say tliat 's after discovered evidence,
but it was evidence that they knew about and that they should
have brought to the attention of the Court, and it's unjust
enrichment, to say they're going to get $175 an acre times this
five and a fraction acres.
Anyhow, arguing on his point, we submit to the Court that
we- have done.right in interviewing the Comm.is11/17/64 sioners and as they said in the 0 all case, you
page 22 ] can't find out how they acted or find out anything
without talking to them, so we did it. We have.
done it .in other cases. We have done it since this law has ·
been passed, and we think that on the authority in the Gall
case, that the Supreme Court has certainly not revoked, that
we are entitled to do that.
·
--~- Secondly, we have alleged improper conduct in our written
exceptions. We have moved the Court-of course, we did it
infomrally back in September, but we did it to make the record
straight. We did it informally. We moved the Court pursuant
to this section to summon the Commissioners and we submittea
questions to the Court to bring out what we had thereafter
discovered was substantiation of the. allegations that we have
made that they acted improperly and arbitrarily and capriciously, and we think that awarding full fee value under the
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authorities w.e have for the Court of full market value or 107
per cent of market value and then giving all of it again is
improper and capricious.
The Court: Insofar as that portion of your easement that
crosses the Transco easement-and still I am not sure I am
following your 107 percent-is that where your extra comes
inMr. Ferrell: No, sir.
The Court: -failure to diminish the take award by that
portion of your easement that's within the Transco easement!
Mr. Ferrell: No, sir. To start this thing off,
11/17/64 let's forget the Transco easement and say all right,
page 23 ] Colonial comes along and they condemn and acquire a 50 foot permanent easement across the
land of Lohman for 3.51 acres. The testimony in the case, some
of it, is at the rate of $2000 an acre, which they say 80
percent-one witness says 80 per cent, talking about the compensation-SO per cent of fee value is the value of the easement, 80 per cent of $2500.
,
Another one says $2000 but 50 percent, or $1000 ·an acre.
The landowner's appraiser say no, $2500 an acre and 100
per cent.
All right. Apparently, if you divide the 3.51 into the award,
that's what it works out, $2500 an acre on the average.
All right. I'm not even talking about the Transco easement.
The next thing, under our laws, they don't just get the value
before and the. value after like they do in some states. They
have compensation for the rights or property interests taken
for one and then damage to the residue or damage to other
property is the way the statute calls it. I call it damage to the
residue and I mean it that way .and that's the way all of us
thing of it, except maybe the Commissioners in this case, pecause they did not deduct from the_ tract acreage on this plat
of 271.59, you see. They did not deduct 3.51 acres and say all
right, now, we've got 268, I think it is, acres, or a fraction, and
we will damage that at the rate of 7 per cent of $2500 or
maybe they didn't say 7 per cent of $2500.
That's what $175 per acre works out.· Now,
then11/17/64
The Court: You say they awarded you dampage 24 ] ages for your 3.51 acresMr. Ferrell: In other words, they include in
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that $175 again, so that's why I go back and add to the $2500
the $175, which gives me $265. They have compensated this
in the total award for the 3.51 acres, if what they .tell is the
way they did it. They have compensated for 3.51 acres at the
rate of 107 per cent, you see, of the full fee value.
That's mathematical and I think that's factual. Now, when
you-I 'm going to the point, roman numeral II. What about
Transco 's easement YThat's where the Court in its instruction
said don't compensate anybody in this proceeding for what
damage has been caused by others, per se, or acquisition
by similar easements, and so on and so forth, the stock instruction that's given in Horner and as given in Patterson,
and so on.
Well, instead of-by giving 100 per cent or 107 per cent
of the fee value of the land within that area, they have disregarded the Court's instruction.
Now, you might say only as to point 19 acres, but as a
matter of principle, they have disregarded the Court's instruction, just as much as the commissioners in Patterson,
just as much as the commissioners in the Horner case.
The Court: Now, did Mulroy and Downs make any adjustment in the value of the take for that portion of the easement that crossed the TranscoY
11/17/64
Mr. Ferrell: What they did was they took a
page 25 ] percentage of the fee value. In other words, they
were averaging but one took 50 per cent, you
see, of this, the acres at 2.51. Now, why one took 50 per cent
and the other one took 80 per cent, I suspect-and I'm speculating now, I '11 confess-that Downs was considering that
more than Mr. Mulroy did, but anyway, that's a matter of
opinion.
But the point in the thing is that by giving yourself a·
leeway or taking a percentage of the fee value, they at least
protected themselves from having to disregard the Court's
instruction as to awarding the full fee value for property that
was already crossed by an easement where there were three
pipelines, and the provisions of that easement were just as
onerous, in fact, more onerous, I think, than the ones in the
Colonial's easement.
Now, as a sub-point on that, the testimony in this particular
case-and I'm glad that you brought it up because it brings
up this point. The substantial testimony, which was uncon-
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troverted, was .there was approximately 50 acres in the flood
plain, down the hill and coming like that down in the flood
plains.
Mulroy and Downs did not appraise it on a straight acrossthe-board depreciation. They said no, that's an improper way
of doing it, so we did not fall into the trap of depreciation, say,
in percentage of the remainder on a percentage basis, in.
. eluding the flood plain.
Now, it is true that Mr. Wright did, but he gave
11/17/64 absolutely no reason for it. He gave absolutely
page 26 ] · no basis for it and we've got the cases for it and
we've got the authorities from the appraisal men
themselves that that is an improper way of doing it, so I
9an say, without contradiction, there was no credible testimony
as to applying a straight across-the-board depreciation on the
remainder, be it 260 acres or 268 acres, or even more, or whatever it is.
But the Commissioners made no differentiation on that. The
Commissioners made no differentiation on the remainder that
was covered by the Transco easement. They made no distinction as to the. flood plain. They made no distinction as to the
area that I alluded to a moment ago that was already taken.
They didn't exclude the area taken by the State Highway De_partment, and all of that amounts to 50, plus approximately
10-it 's really 9 acres and a fraction within the Transco easement-plus the 5, so you get to a substantial amount of property where you have depreciated at the rate of $175 an acre,
willy-nilly, and that's what the Commissioners did in this case,
and all I have to ask is how much more do you have to go
to show impropriety by the Commissioners in a case like
that!
If that isn't arbitrary--oh, you might say that's just a slip
of the pen. They just didn't figure correctly. You can't hold
that against them.
Well, they were here two days and they had all these plats
and they heard all this evidence, and they had an
11/17/64 hour and a half according to the record when they
page 27 ] went back and figured it, and then to come back
and say well, it's just too bad. You've got to paint
with a broad brush in this thing, including the 3.51 acres and
including this and depreciating that. You can't be that exact,
Mr. Ferrell. Things aren't done that way.
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But -we are in a condemnation case where the evidence
was given in that fashion and then for them to go out and
just arbitrarily do things like that without excluding all those
thingsThe Court: Do you recall from the record what was the date
of taking of the Highway Department f
Mr. Ferrell: I have it here. The certificate, I think, was
March.
The Court: March of what year t
Mr.. Ferrell: March 14, I think.
The Court: Of '64 YOr do you recall Y
Mr. Ferrell: The certificate was filed May 21, 1964.
Mr. Swart.: And the date of taking in this case was back in
1963.
Mr. Ferrell: No, sir. Excuse me, but the date of the taking,
that is not the date of the taking. The petition was filed on
August 1, 1963, which is, according to the first section .on definition, the date of evaluation of the market value. It does not
say you ignore everything else that happened. If you did
that, you would ignore the fact that the pipeline has been
laid in the ground. You don't ignore the fact that
11/17/64 the land has been conveyed to somebody else, that
page 28 ] the land had been conveyed subject to the memorandum of Us pendens, Mr. Wire could have come
in here and been represented and said give me my share. It
just happened the Highway Department. The Court: What I am wondering is if the taking, in theory
.in any way, ·by the Highway Department, the evaluation paid
for that, was not affected or in theory in any way, by the
previous taking by the Colonial Pipeline f
Mr. Ferrell: Now, that, I don'-t ·know because I. didn't have
the negotiations. I could say thisThe Court: But it wouldn't be up to the negotiations. It
would be in theory, wouldn't it, the Highway Department had
paid less damages for-less in damages-for land or less in
damages to the land that was already crossed or to ·be crossed
by a pipeline than land that was not so crossed Y
Mr. Ferrell: I'll answer that by saying, Your Honor, they
had already given us a permit without charge to cross the
highway as it was, and then, after they made the acquisition/or
the purpose of widening the road, we have the permit under
which they asked us to case the line for so many more feet;
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and the other answer is that they deposited in Court with this
certificate, as they have to do in order to acquire the title,
$13,664 for a total of 5.47 acres.
And subsequently, in August of 1964, this Court-and I
believe you entered the order. No, it was Judge Brownentered an order approving and confirming the
11/17/64 settlement.
The Court: The only thing I'm asking aboutpage 29 ]
Mr. Ferrell: For $11,000, approximately.
The Court: -is this. You say that the landowner should
not have been considered the owner of that landMr. Ferrell: That's right.
The Court: -in determining the damages that his residue
-:-that his residue ought not to have been diminished by
the five or six acres because he didn't own the five or six
acres at the time of the hearing, but he did own it, didn't he,
on August 3, 1963 Y
Mr. Ferrell: Yes.
The Court: And didn't he, in theory if not in actuality, receive less for his five or six point acres because it had. previously been damaged on August 1, 1963, by a pipeline going
through adjoining land Y
J\1r. Ferrell: Well, I can't agree with that theory. I mean
you might argue that but I can't agree with that.
The Court: No, what I wanted toMr. Ferrell: I don't think that is theoretically correct. I
think it's arguable, but it's not theoretically correct, because
frankly, I'm convinced that there's no such damage to the
residue fromThe Court: Well, I know youMr. Ferrell: -plus the fact that that, as to
11/17/64 what was in Mr. Lohman's property, I don't
'page 30 ] know, but as far as the Highway Department is
concerned, all I can say is that he might have had
that idea but the Highway Department didn't have the idea,
based on my own knowledge ofThe Court: I doubt if either one of them thought about it,
but what I'm saying is that you say that the five or six acres
ought to have been·excludedMr. Ferrell: From the residue.
The Court: -in determining damage to the residue.
Mr. Ferrell: That's right.

i
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The Court: But if the evaluation is dated August 1, 1963,
ought it not to have been included becauseMr. Ferrell: No, sir, because the date of evaluation only
:fixes the market that you look to, not the facts, and I have
tried to give as an example the facts that you have already
put the pipe in the ground, fo1; example, that you have done ·
so and so and so, which you do under this right of entry,
plus the fact you can take it one step further.
Suppose Mr. Lohman had sold the whole tract or divided
it in two and sold it to Mr. ''X'' and another to Mr. ''Y,''
and then the Highway Department the other one. Then, ns
soon as that happened, there is ample provision in the Code,
the other parties would come in, and there is ample provision
in the Code; that's why I differ with Your Honor-respectfully, of course-about not amending this thing that says
that amendments and appearances of parties to
11/17/64 represent their interests shall be freely granted,
page 31 ] so long as the ends of justice are promoted.
And in that event, I would say they should
amend the petition to say "well, so and so has this segment, .
and he's entitled to damages,'' and while you still figure he
bought it, he knew he was buying a lawsuit, so to speak, and
that the evaluation of the property, including his that he
bought later on, was going to be determined as of August 1,
the date of the petition, that still he's entitled to it for his
highest and best use, and so on and so forth, of what he is
going to do, is pertinent in the case.
In other words, you don't just-by filing the petition, you
don't close the door to the outside world and say "Well, now,
we're operating in a vacuum from here on out, regardless of
what happens.''
I must say that, theoretically, the law used to be the date
of evaluation was the date of the Commissioners' report, and
the date of taking, of course, in this kind of case is only when
the final order is entered vesting the title in this case, and
the right of entry is not the date of the taking but the right
of entry, you see, comes ahead of that, and that's where they
have the temporary easement, and so on-compensation on
that basis.
But it was argued back and forth in the Committee of the
VALC and Mr. Bill Hassan is the one that said, ''Well, where
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you don't have a certificate of taking"-like in a
highway case which really :fixes it before you really
page 32 } file the petition of condemnation-the date of the
:filing of the petition here, even though you've got
entry later and even though the case-in fact, some of them
are tried a year or more-and this one was tried almost a year
after the taking, the fairest thing to do is to fix the market
and the date of valuation as of that time: What was the market
value of the property in the easement as of the date the petition
was filed, and that's all they are talking about, the valuation.
What was the market valueY It talks about the valuation, not
ownership, for example.
The Court: Then the 271 acres is a figure that was reached
before any Highway Department t~g, isn't itT
Mr. Ferrell: Well, on that, Your Honor, that is :figuredand I want to put it in evidence here because even if it is not
important at this juncture, it would be important in the division
of the proceeds, but this tract acreage, according to the best
information I have, is based on the description of the property
and the acreage stated in the Crandall deed to the Lohmans,
and the Crandall deed describes it by the center line of the
Little River Turnpike Road this way (Indicating.) and the
center line of 645-·I think they had another designation .or
name but what is now 645, the center line-and Mr. Mulroy
or M r Courson;. I've forgotten which, in this case, did say,
''You have got to exclude from this 271.59 acres, the amount
within the road.'' But nobody paid any attention _
11/17/64 to him, much less the Commission.
Our appraisers-and you can't say we made
page 33 }
or compounded the error because our appraisers
didn't :figure it based on a residue of 271.59 less 3.51, and
that's why I say that if an error was committed, it was
committed.by Mr. Wright and it was based on his lackadaisical
approach and ignorance or inability to face up to the facts
in the case.
In other words, if you're going to give a straight across, the-board 10 per cent damage, and especially $2500 an acre,
Mr. Wright should have excluded the area within the road
that was testified to in the case. He should have excluded the
area that was taken by the Highway Department and he
should have· excluded the area that· was-well, I '11 skip that
but I mean, :figuring the compensation, this is debatable as to
11/17/64

__,.

Colonial Pipeline Company v. William Lohman, et al. 217
the area within the Transco easement.
I'm talking about just plain facts, not theory or opinion.
He should have deducted those areas before he figured a 10
per cent damage on $2500 an acre, which is what he did, so I'm
saying that the error is not due to our lack of diligence because we didn't approach it that way.
And what happened afterward about the Highway Department certainly is not something that we had any control over.
So you might say, ''Well, you're picking up pins, Mr. Ferrell.'' But I'm not picking up pins when yon take five or six
acres within the highway as it was described in
11/17/64 this old deed and which a man who is competent
page 34 ) and who is appraising property ought to exclude,
as one of the witnesses testified to in this case,
and another five acres that was -within the highway. That's
ten acres at $2500 an acre. That's $25,000, and 10 per cent of
that is $2500. Is $2500 just bagatelle! I don't think so. It's
not in my book.
Mr. Swart: Your Honor, I'd like to point out that their
witnesses are the ones that brought. forth the acreage. Mr.
Downs, for instance, testified to the 271 acres. The plat shows
271 acres. How many acres are in that tract right now YYou
don't know unless you accept the testimony of their witnesses.
Now, with regard to that five acres, this was being evaluated
as· of August 1, 1963. Mr. Lohman owned that five_ acres at
that time. He is entitled to be commpensated for it. There was
a lis pendeM recorded. The highway department took it with
full knowledge of that easement there; whether they paid less
or how much less, there's no way of telling, as an actuality.
But in any event, they took the land with the pipeline in
place or with the easement there.
·
Then with regard to the area where the two pipelines cross
the land within the Transco easement, ·there's no evidence· as
to how much area there was in the place where. the two pipelines crossed.
With regard to damages to the Transco easement, our main
theory on this case was that two ·pipeline&-and
11/17/64 I don't mean two within one easement-the
page 35 ) Transco and the Colonial criss-crossing this property and making an X on it, complicates the problem· much more than one pipeline.
One pipeline, even would not have created the damage
which two did~
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Then, with regard to these two cases that Mr. Ferrell cited
about bringing back the Commissioners, one the Gas Compa!f/IJJ Corporation versus Horner1 200 Va. 824, he recited, that
was decided in 1959, and of course, the 1956 law was unquestionably applicable where the Court had tlie discretion of
bringing in the Commissioners if there was allegation of
excessiveness in the award.
The other one, Vepco versus Patterson, 204 Va. 579, there
was absolutely no evidence in that case to support the award.
The a'Yard was actually 42 times the· appraiser's figures, and
the 1956 statute pertaining to excessiveness was applicable
because the case was filed in 1941, and in the reported case
itself, it points out the fact the '61law was applicableThe Court: 1941 Y
Mr. Swart: '61. The law in effect at that time, which was
adopted in '56, was applicable, and the '62 statute was not
being construed.
With regard to them not being able to file their 'exceptions
within ten days, that is something which they should not now
be extended. The Code sets forth ten days. There
11/17/64 must be a reason for that. Why ten days T There's
. page 36 ] got to be some time, but anyway, the law is ten
~ays.

Now, there's no reason why they should have an exception
and now be permitted to make their allegations some two or
three months after the trial.
Mr. Ferrell wasn't at the trial. He was, I understand, vacationing in Europe, but there were two other counsel present,
Mr. Marsh, of course, and Mr.-some gentleman from out
West somewhere.
They should be bound by that ten days and have to file
their allegations within the ten days. I submit again that saying "improper conduct which may appear" is not an allegation of fraud, collusion or improper conduct.
And I want to again point out that Section 25-46.21 says :
· ''The Court or the Judge, as the case may be, shall have the
same power over the Commissioners' report as it now has over
verdicts of juries in civil actions.''
In other words, the Code now classifies Commissioners the
same as juries in civil actions. And in that connection, I just
want to mention a little bit from the case of Pluillips versus
Campbell, 200 Va.136, which was a personal injury case where
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the jury granted an award, and then later, one of the jurors
came forth and informed the Court that their award was
based upon the fact that they had assumed that the insurance
company would pay a certain amount of the judgment or of
the verdict.
11/17/64
This Court goes on and recites : ''No courts have
page 37 } been more careful than those in Virginia to protect the secrecy of their jurors' deliberations or
adhered to more strictly to the principle that the statements,
affidavits or testimony of jurors should not be received to
impeach their verdict, other than in exceptional cases and to
prevent a· miscarriage of justice.
''It has long been settled in Virginia that the affidavits or
the testimony of jurors to impeach their own verdict are to
be received with great caution and only in exceptional cases
and in order to prevent a failure of justice.
''The reason for the rule is that otherwise it would be held
out to unsuccessful litigants and their friends the strongest
temptation to tamper with jurors after their decision and
might be productive of great evil.
''The· tendency of the court and especially in Virginia is to
hold, as a rule, that jurors should not be permitted to testify '
as to their own misconduct in the jury room.''
Now, I'm sure that the Court must realize that probably in
nearly ever jury case, some juror mentions something in the
jury room or does something that is technically not proper. but
that can't be helped, but if these jurors are going to be called
back to be questioned about their verdict, it is going to be a
bad policy. You will have trouble getting good commissioners,
for example, for who wants to serve as commissioner when
he is subject to be called back and harassed with insinuations and accusations that his report was not
11/17/64 proper!
page 38 ]
That's why!The Court: Well, I agree, Mr. Swart, but the
statute seems to be taking that out of my hands.
Mr. Swart: Yes, sir, i~ there is an allegation of fraud, collusion, corruption or improper conduct. Now, I don't believe
the words fraud, collusion or corruption are mentioned in the
exceptions so that leaves us only with th~ improper conduct.
There is no allegation of any fact which amounts to improper conduct. The words "improper conduct" are used,
"which may appear from an examination before the Court."
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Mr. Ferrell: Excuse me, but would you read the paragraph
above that because I think Paragraph 10 is as clear, I think,
as it can be, if you '11 just read that one instead of 11.
Mr. Swart: Your Honor, with regard to that, 10 does not
allege things within the statute. 10 goes to the other matter,
·
the :first 10 do.
They say they arrived at it in an improper manner. In other
words, he's saying they made a mistake, but that's not what
the Code says. It doesn't say they shall be called back if
there is a suspicion that they made a mistake, but only for
fraud, collusion, corruption or improper conduct entered into
the report, and I submit that these exceptions do not say that
imp:roper conduct entered into the report, either directly, in
those words, or by facts which would establish it.
11/17/64
The Court: Well, there is doubt in my mind
page 39 } about whether the exceptions, as written, meet the
test that the statute prescribes. They conclude
from an allegation of an excessive award that it must have
been prompted by or motivated by bias or prejudice or improper conduct, and I don't think-although I'm sure .Mr..
Ferrell is much more familiar with what they intended than I
a!Jl because I gather he was there-that 46.21 was intended
for this sort of thing but there is the allegation, and it appears
from the statute an allegation is all that is necessary of improper conduct. And on that, I think I am required to ·interrogate the commissioners, and I will.
· I overrule your motion on that, Mr. Swart.
Mr. Swart: May I note an exception, Your Honor!
The Court: Now, insofar as the manner of doing that is
· concerned, I thought I would bring them all in here ·in a group,
and refresh their recollection insofar as the ·case is concerned, and then interrogate them individually, with the other
four excluded.
I think, if you are going to have any interrogation, that it
would be better to interrogate indiVidually rather than col-lectively.
May I hear from counsel on that t
Mr. Swart: I. have no objection to them being interrogated
collectively, Your Honor. However, IThe Court: My idea is not to interrogate them
11/17/64 collectively but the other way around. I think, to
page 40 } the extent that we are going to get a free answerMr. Swart: We do have one other difference of

·'

Colonial Pipeline Company v. William Lohman, et al. 221
opinion in this case, that is abo~t the propriety of counsel going to the Commissioners and interrogating them betwe·en
the time :of the trial and before this hearing today.
I ·would like for the Court to put in the record that that was
done, if that be the case, by questioning the Commissioners
so that we can have the Court of Appeals rUle on that, if
necessary.
The Court: I gather-! don't think it's a proper matter for
decision in this case as to whether the conduct was ethical
or unethical, but I understood from Mr. Ferrell's representation that he had done it.
Mr. Swart: Well, Your Honor, IMr. Ferrell: Mr. Marsh, at my request.
Mr. Swart: But, Your Honor, it is anThe Court : It was done by some counsel for the pipeline
company.
Mr. Swart: Your Honor, it is an issue in this case for the
simple reason that it puts me at an unfair disadvantage by
trying to follow the rules of the Ethics Committee where the
other side does not. I would like to know what theMr. Ferrell: Your Honor, we object to that, now. Just wait
a minute.
11/17/64
You are assuming the rules. of the Ethics Compage 41 ] mittee apply and that we have violated them and
that you have not. We don't think that's a proper
statement to make. We follow the Rules of Ethics just like you
do. I will interpret the Rules- ·
The Court: I don't want here a discussion between counsel
as to whether one or the other acted unethically or not.
Mr. Ferrell: Your Honor, we except to his statement, not
to his fullMr. Swart: I'm not trying to establish that anybody has
acted unethically as far as this. case is concerned but only as
to whether or not it should be permitted so as to give them
information which I don't have.
Mr. Ferrell quoted some old case which said it was permissible.
.
. The Court: Well, I think the state of the record, insofar
as this is concerned, is that subsequent to the award on July
15th, counsel for the pipeline company did talk to and question the Commissioners, Mr. Swart, and that you didn't.
Mr. Swart: All right, sir.
The Court: Mr. Ferrell, is that-
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Ferrell: That's a fair statement, Your Honor.
Court: Mr. Marsh 7
Marsh: It's a fair statement. I did talk to .them.
Court: Whether that's ethical or not, it's up to the
Committee:
11/17/64
Mr. Marsh: If the Court please, I'd just like to
page 42 ] clear my skirts because I've been at this thing too
long and I talked with Mr. Ferrell about it and
we both decided that the 195 Va. Call case allowed us to do it.
Mr. Ferrell: Didn't you also talk to Judge Brown Y
Mr. Marsh: No, sir, I did not. Judge Brown asked to see
the case and I gave him the citation.
Mr. Swart: Your Honor, my point goes further than just
that. I also except to them arguing information obtained from
these Commissioners in this case.
The Court: I understand, and I understand that some of
the information that prompts your exceptions came fromthat your exceptions came from your conversation with the
Commissioners following the awards.
Mr. Marsh: No, sir, that's not correct. I did not talk to
the Commissioners prior to filing the exceptions. I talked to
the Commissioners after the exceptions had been filed and
after I had read the record, and I did not have the record
within the ten day period.
The Court: The proposed questions submitted by Mr. Ferrell were in part prompted, or were they, by talking with the
Commissioners subsequent to the award f
Mr. Marsh: They were subsequent to the award but not
before the filing of his exceptions to the award.
Mr. Ferrell: We have no objection to the rec11/17/64 ord showing, if Your Honor please, just when Mr.
page 43 ] Marsh talked to the Commissioners and that Judge
Brown knew that he was going to talk to the
Commissioners. We advised the Court and asked that they be
summoned, and I think the summons were issued before the
conversation with the Commissioners.
}J!r. Marsh: That's right.
.
The Court: Have you got in the record enough to establish
your point, Mr. Swart Y
Mr. Swart: Well, if they're bringing up new things now,
apparently, there was some hear4lgbefore Judge BroWn about
summoning these Commissioners. I had noMr.
The
Mr.
The
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Mr. Marsh: No, we didn't say that.
Mr. Swart: Mr. Ferrell said he talked to Judge Brown
about it.
Mr. Ferrell: I said ''advised'' Judge Brown that that
would be done and we asked Judge Brown to summon the
Commissioners and I think thatMr. Swart: Then I'd like to summon Judge Brown as a
.
witness to see what did go on.
The Court : We can take that up after the interrogation of
the Commissioners.
Mr. Swart: I would ask that in the future, when proceedings like that happen, that I be given adequate notice, Your
Honor.

*

*

*

*

*

*

*

*

*

*

11/17/64
page 44]

Gentlemen, you are here to be questior.ted by me as to the
manner in which your report was determined in a certain condemnation case in which you were Commissioners on July
14th and July 15th, 1964. The case was entitled Colonial Pipeline CompOIYIIJJ against William Loh;rn,wn and Freida H. Lohman.
I will give you some facts to the case which I hope will
refresh your recollection concerning it.
The Colo.nial Pipeline Company was represented by Mr.
Hugh B. Marsh, of the firm of McCandlish, Lillard
11/17/64 and Marsh, and also of counsel, although they did
page 45 ] not appear on that day, was the firm of Hunton,
Williams, Gay, Powell and Gibson. They were
further represented by Mr. Howard D. McCloud.
The landowners, William Lohman and Frieda H. Lohman,
were-represented by Mr. Frank D. Swart, of the firm of Leigh,
Kincheloe and Swart.
The land involved was a permanent easement 50 feet wide.
across a 271 acre tract of the Lohmans for the purpose of
installing two pipelines and maintaining the same. The easement would occupy 3.51, as the testimony was, if you will recall, acres, approximately. The pipes were in place and construction completed at the time of the hearing.
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In addition to the permanent easement, two 25 foot temporary easements were taken.
The 271 acres tract of the landowners was located on the
north side of Route 50 at its intersection with Route 645 in
the Chantilly area. At the time of the hearing, and prior to the
time of evaluation, it was· already crossed by a Transcontinental Gas Company pipeline.
Your award, if you will recall, was as follows : For the takethat is, the value· of the property taken-$8, 775. Damages
were $47,528.25, making a total award of $56,808.25.
To further refresh your recollection of the case, you will
recall that for the pipeline company, Mr. Mac Downs testified
that insofar as the take was concerned, he valued
11/11./64 the property at $2000 an acre, but since only an
page 46 ] easement and not the fee was being taken, he
would only take 50 per cent of this value, which
would be $1000 per acre, or $3510 for the 8.51 acres taken. ·
He placed a value of $100 on the temporary easement and
$11,000 for the damages, all for a total of $14,610.
He computed it another way, using costs of subdivision, cost
of crossing the pipeline, loss of lots, the effect of the pipeline ·
on the lots, and in that, using that figure, he came up with
an evaluation of $15,150.
He further testified, if you will recall, that the highest and
best use of the property was investment holding, with eventual
subdivision and development.
Also for the pipeline company, Mr. Mulroy, an appraiser,
testified that for the take of the permanent easement, he gave
a value of $7000, for the temporary easement $100, and for
damages $9300, for a total of $16,400.
Mr. de Bold and a Mr. Prussing testified for the company
with regards to the type of installation, the type of maintenance, and the fact that it was not a dangerous installation,
and that the possibility of explosion was remote.
For the landowners, Mr. Orlo Pacuilli testified with regard
to the number of lots, the cost and difficulties of crossing the
pipeline with streets, the cost of development, and for the
landowners also,· officials of the county, Mr. Turner and Mr.
Schumami, testified with regards to the require11/17/64 ments of the county, zoning and location of exist-page 47 ] ing and proposed public improvements.
As an appraiser, Mr. Robert M. Wright testified
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0. 0. DowtuJ
as did Mr. Downs, I believe, that the highest and best use
of the property was as investment land.
He put a value on the entire tract after having been damaged by, I believe, 15 per cent by the Transco pipeline-'-he
put a value on the entire tract of $2500 an acre. He put a
value for he easement taken of $8775. He did not qiscount it
all,- if you will recall by reason of the fact that it was only an
easement and not the fee being taken.
·
He put a value on the temporary easement of $500 and
for damages, he gave a figure of 10 per cent of the value
of the entire tract or $67,000. His total award was $76,275.
And as I indicated, he stated he felt the land had already
been damaged by Transco by 15 per cent.
You will recall further ·that ·the case took two days, and
was finally submitted to you for decision at about 5 :00 o'clock
the aecond day and that you rendered your award at about
6:15.
I will question you individually now regarding the manner
in which you determined your award, and I'll just start from
the left and let you testify first. The remaining four will retire to the hall. You will be called at such time as your testimony is needed.

*

*

*

*

*

*

*

*

*

*

11/17/64
page 48 )

0. C. ~DOWNS,
having been duly sworn, was called to the stand, and was
examined and testified as follows :
The
The
The
under
The
The
The

Court: Will you state your full name, sir t
Witness : 0. C. Downs.
Court: Do you recall the condemnation that's here
discussion t
Witness: Yes, sir.
Court: And you were a Commissioner on that f
Witness: Yes, sir.
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O.O.Downs
The Court: Do you or does any member of your family
have any interest, direct or ipdirect, in the 271 acres of which
the easement taken was a part T
The Witness: No, sir.
The Court: Are you related, by marriage or otherwise, to
Mr. and Mrs. Lohman Y
The Witness : No, sir.
11/17/64
The Court : Are you associated in any business
page 49 ] venture with either of themY
The Witness : I have had a store at Chantilly
in which they dealt with me in the store there at Chantilly.
The Court: Did you stand to gain, financially or otherwise,
from a high award in this case T
The Witness: I did not.
The Court: Do you own any land or interest therein through
which the Colonial Pipeline was taking or threatening to
take by condemnation any easement at the time of this hearing!
The Witness : We have some land but I don't believe the
Colonial-some pipeline went through it but I ·don't think it
was Colonial.
The Court: At the time of the hearing on July 14th and
15th was there any proposed taking by Colonial Pipelinet
The Witness: No, sir.
The Court: Of any easement t
The Witness : No, sir.
•
The Court : Either where a case has been filed or not Y
The Witness: No, sir.
The Court : Had you been requested by either the landowner or the pipeline company, or on their behalf, to make
an appraisal of the Lohman tract, or any part thereof, prior
· to the hearing of the case T
The Witness: No.
11/17/64
The Court: Had you had any connection or
page 50 ] association with the firm of Leigh, Kincheloe and
Swart, ~r any of its members, as your attorney or
otherwise!
The Witness: Mr. Leigh has done some attorney work for
me.
The Court: Would that association, do you feel, affect your
ability to be an impartial commissioner in the case t
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O.O.Downs
The Witness : No, sir.
The Court: Did you feel, or did any member of the Commission in this case, express any feeling that Colonial Pipeline should pay any more because of the nature of the company that it is than any other condemning authority, such as
the Highway Department, the Park Authority, or the County
School Board Y
The Witness : Well, as I remember, no.
The Court: Did there seem to be any particular member or
members of your Commission who, during your deliberations,
seemed biased or prejudiced for the Lohmans or against the
pipeline company!
The Witness: No.
The Court: Do you have any such bias or prejudice!
The Witness: No, sir.
The Court : Did there seem to be any particular member
or members of your Commission who, during your deliberations, seemed biased or prejudiced against the law firms or any
members thereof who represented the pipeline company!
The Witness: No.
The Court: Do you have any such bias or preju11/17/64 dice T
page 51 ]
The Witness: No, sir.
The Court : Did you and all the other members
of the Commission consider all the instructions in the case
before arriving at any award t
The Witness: We did.
The Court: Were there any instruction that you did not
understand Y
The Witness: No.
The Court: Was theaward arrived at by taking an average
of a total of the awards and dividing it by the number of
Commissioners T
The Witness: Repeat that again, please.
The Court: Was the award arrived at by taking an average
of atotal of individual members' thoughts on theaward, and
dividing it by the number of the Commissioners Y
The Witness: It was arrived at, I'd say, by dividing.
The Court: It was Y
The Witness: Let's see. I~ll tell you-could I explain how
we arrived at itT
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0. 0. Down.s
The number of acres that was in the farm, ·which was 270
or something like that, the way we arrived at it was if this
land was sold to some real estate firm for so much per acre
and Mr. Lohman, or whoever owned the farm, agreed to take
that much per acre for the farm, and the real estate man
went back to him and said, ''Mr. Lohman, we
11/17/64 cannot give you that much per acre for your
page 52 ) farm after ~ding out that you have this gas line
cQmpany easement going through your farm.'·'
So we figured that this would damage his farm, his whole
farm, so much per acre, and we set a price ·per acre that we
thought should come off of that.
The Court: All right.
The Witness : That's as well as I remember.
The Court: Did the $8;775 include anything for the tell1porary easement f
The Witness : I do not remember that.
The Court: Did you, or did any other member of the Commission, appear to have an preconceived notion of the amounts
to .be awarded in this case prior to hearing the evidence, taking
the view and receiving the instructions f
The Witness: No.
The Court: Were you influenced by any knowledge you
might have had of other awards allowed on Colonial Pipeline cases!
The Witness: No, sir.
The Court: In your opinion, was all the evidence given
consideration t
The Witness: What's that nowY
The Court: Was, in your opinion, all the evidence given
consideration by all the Commissioners Y
The Witness: I'd say yes.
11/17/64
The Court: Did any Commissioner, apparently,
page 53 ) for no reason, express. himself that certain evidence should not be considered t
The ·Witness: No.
The Court: Did you discuss. this case, or allow it to be
discussed in your presence, outside of coJirt prior to arriving
at your award with anyone other than your fellow Commissioners 1
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0. 0. Downs
The Witness: No, sir.
The Court: Did you and-your fellow Commissioners discuss
and in your opinion, give due consideration to the fact that
the Lohman tract was already crossed by a. Transco pipeline
and therefore, had already been damaged to some extentt
The Witness : Yes, sir.
The Court: Were you aware that this sort of damage should
not be paid for by Colonial t
The Witness: Yeah, we were aware of that.
The Court: Did you and your fellow Commissioners discuss
and in your opinion, give due consideration to the fact that
there was an operation by a Plantation Pipeline Company!·
If you will recall, there was an excavation near the road
which you may have seen on your view.
The Witness : Yes.
The Court: Were you aware that this damage and operation
was not chargeable to Colonial Pipeline t
The Witness: Yes, sir.
The Court: Did you give any award, or did
you include in your award anything for this
11/17/64 operation t
page 54 ]
The Witness : No.
The Court: Did you and your fellow Commissioners discuss, and in your opinion, give due consideration
to the fact that the Lohman tract had already some 50 acre
of flood plain which would hinder its development and therefore, possibly lower its overall value t Even without any condemnation by Colonial t
The Witness: We thought about that, yes, .sir.
The Court: You did consider it, you feel t
The Witness : Yes.
The Court: Did you and your fellow· Commissioners discuss, and in your opinion, give .consideration to the fact that
after condemnation, there would be no pipes above the ground
except marker pipes at road crossings, and that the landowner
could still use the land for roads and utility crossings and
other uses, so long as such use did not interfere with or endanger the operation, mainte~ance, repair or removal of the
company pipelines t
The Witness: Yes, sir.
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O.O.Doions
The .Court: Did you and your fellow Commissioners discuss, and in your opinion, give due consideration to the fact
that in the event of future damages resulting from the company's future ingress to and from the easement or future
maintenance of its lines, the company would be liable in a
separate suit for such damages and they should not be included in this award Y
The Witness : You '11 have to repeat that again. I'm
sorry.
11/17/64
The Court: Did you understand that if the
page 55 ] company did any damage in the future by reason
of maintaining its lines or ingress to and from its
lines, that they would be liable in a separate suit 7 You know
that.
.
The Witness: That's right.
The Court: Did you feel the Commissioners gave any, or
included in their, award any :figure for that!
The Witness: I don't believe we did..
The Court: Did you consider the possibility that the line_
might. explode!~--·-----------=The Witness : We considered that.
The Court: Did you assign . any sum as damage for tliis
or was it reflected in your award f
The Witness: It was reflected in the award.
The Court: In,;hafway, if you recaur
The Witness: I don't remember.
The Court: In your opinion, were any remote or speculative damages included in the award f
'
The Witness: No.
The Court: How many condemnations would you estimate
you have been a Commissioner in Fairfax County!
The Witness : This is the :first one.
The Court: ·The first one f ·
The Witness : Yes, sir.
The Court: In your op1mon, was there com11/17/64 plete impartiality shown by the Commissioners,
page 56 } both as to ~e landowner and the company!
The Witness : I would say it was, yes.
0

-

•

-

•

---

The Court: That concludes my examination.

-
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Robert Edward Wagstaff
Do you have any suggestions other than those proposed in
yourMr. Ferrell: Your Honor, I'd like tQ say specifically that
No. 8 and No. 9 and No. 25 certainly should be answered on
the basis of information previously given. That's theThe Court: 8, 9 and 25 Y
Mr. Ferrell: 8, 9 and 25, yes, sir, and 31, I think.
Mr. Swart: Your Honor, to ask him these specific inquiries
is permitting Mr. Ferrell to do indirectly what cannot be done
directly.
Mr. Ferrell: I'm just suggesting that to the Court, and it's
'vithin the discretion of the Court.
The Court: I think I will not ask any more questions.
Mr. Ferrell: We will have to except for the reasons previously stated.

*

*

*

*

*

ROBERT EDWARD WAGSTAFF,
having been duly sworn, was called to the stand, and was
examined and testified as follows :

11/17/64
page 57 ]

The Court: State· your full name, please.
The Witness: Robert Edward Wagstaff.
The Court: Do you recall the condemnation which is the
subject of this inquiry!
The Witness: Yes, sir, not in the greatest detail but I recall
it.
The Court: Did you or does any member of your family
have any interest, direct or indirect, in the 271 acres of which
this easement taken was a partY
The Witness: No, sir.
The Court : Are you related, by marriage or otherwise,
to Mr. or Mrs. Lohman!
The Witness: No.
The Court: Are you associated in any business venture
with.either of them!
The Witness: No; sir.
The Court: Did you stand· to gain, financially or otherwise,
from a high award in this caseY

.I~-
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Robert Eillward W agstaf!
The Witness : No, sir.
The Court: Do you own any land or interest therein through
which Colonial Pipeline was taking or threatening to take by .
condemnation any ·easement at the time of this hearing!
The Witness: No, sir, I do not own any land in Fairfax
County.
The Court: You do not own any land 11/17/64
The Witness: No, si.r, I do not own any land
page 58 ] in Fairfax County.
The Court: Did you. own any land at the time
of this hearing f
The Witness: No, sir. Last July, I did not.
The Court: Mr. Swart, isn't there a requirement a Commissioner should be a landowner!
Mr. Ferrell: That's right.
Mr. Swart: There·may be, Your Honor, but that's something that should have been discovered on the voir tl!ire
examination. The Commissioners were appointed, and I'm
sure Mr. Marsh and I .both were under the impression that
Mr. Wagstaff did own land, although we did not inquire specifically.
It's sometlrlng that should have been determined at that
time and is not now grounds for challenging the award, especially in view of the fact that you have the others who concurred.
The Witness : I'm sorry I didn't know that that was a requirement.
Mr. Ferrell: iie was represented to us, and that's the only
reason we agreed to it, was that he was.
Mr. Swart: Who represented it to you!
Mr. Ferrell: You and Mr. Marsh got together on the list
of nine Commissioners and the representation was made as
to the gentleman, as well as the other parties, that they were
all freeholders.
Mr. Swart: The agreement was both ways, and
11/17/64 there was no ·representation of that effect.
page 59 ]
The Court: I'm not sure that; at this stage,
whether it can be raised at this time and whether
it may or may not have been waived. I think I '11 conclude
the--.
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Mr. Ferrell: Of course, we couldn't waive something we
didn't know, but anyway, I don't think we need go into it now.
Ths Court: Well, I'm not going to call off the whole inquiry and then find out I shouldn't have.
The Witness: Your Honor, I have owned land in Fairfax
County.
_
The Court: When was the last time you owned land in
Fairfax County!
The Witness: I'd have to guess but it was an acre and
three-quarters and a house that I sold to John Peck.
The Court: When was that!
The Witness: Probably '61, maybe '62.
The Court: All right, sir.
Prior to the condemnation hearing, had you been requested
by either the landowner or the pipeline company, or on their
behalf, to make an appraisal of the ~ohman tract or any part
thereof!
The Witness: No, sir.
The Court: Do you have any connection or association
with the firm of Leigh, Kincheloe and Swart, or any of its
·members, as your attorney or otherwise!
The Witness: No.
11,117/64
The Court:' Did you feel, or did any member of
p8.~e 60 J
the Commission in this case, express any feeling
that Colonial Pipeline should pay any more because of the
nature of the company that it is th~ any other condemning
authority, such as the Highway Department, the Park Authority, or the County School Board Y
The Witness: No, I don't think any such was made.
The Court: Did there seem to be any particular member
or members of your Commission who, during your deliberations, seemed biased or prejudiced for the Lohmans or against
the pipeline company!
.
The Witness: No, I don't think so. One of the Commissioners did express a very good opinion of one of the attorneys but not for the pipeline company or for the landowner.
The Court: The expression of opinion for the attorney, did
it appear to influence his decision on the award!
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The Witness: Well, the statement was by Mr. Grille that
he thought Hugh Marsh was a very :fine man, he liked him
very much, and asked me if I didn't like him, too, and he said
that he thought it would be bad if we made a high award,
which was then under discussion, that it would look bad for
Mr. Marsh, and I pointed out that Mr. Marsh didn't influence
the decision one way or another, that it was between the landowner and the pipeline company.
The Court: Then, as far as you know, the high opinion
of Mr. Marsh did not work to the detriment of the
11/17/64 pipeline company!
.
The Witness : Well, he was in favor of making
page 61 ]
a lower award. He was the hold-out for the award
as low as it was made. He was the man, the last man, to hold
out, as I recall it, for a lower award.
The Court: Did you have any bias or prejudice for the
Lohmans or against the Colonial Pipeland OompawYT
The Witness: No. I scarcely know Mr. Lohman and I did
not recognize him and didn't know who he was, even though
I live about three, maybe four, miles away....
The Court: Did there seem to be any particular member
or members of your Commission who, during your deliberations, seemed biased or prejudiced against the law :firm, or
any member thereof, who represented the pipeline company Y
The Witness: No, I know of no comment that was made.
The Court: Did you have· ~ny such bias or prejudice!
The Witness : No.
The Oourt : Did you and all the other members of the Commission consider all the instructions in the case before arriving at any award!
The Witness : I think we did.
The Court: Were there any instructions that you did not
understand!
·
The Witness: I don't believe so. I think we understood
them.
11/17/64
The Court: Was the award arrived at by taking
page 62 ] an average of a total of each individual 0 ommissioners' :figure!
The Witness: The instructions, as I recall it, forbade this,
and this was pointed out, and we did not take an average.
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The Court: W.As the figure ultimately arrived at unanimously agreed upon Y
The Witness : Yes. There was not a minority report. This
was discussed and various members of the Commission had
various opinions as to what the figure should be, and we did
drop it from the higher figure and come up from the lower
figure in arriving at this.
The Court: Did the $8,775 award for the take include anything for the temporary easement!
The Witness: As I recall it now, and you remember I have
to go back in memory here ·a long way, and until Mr. Marsh
came up asking me some questions a few days ago, I hadn't
thought of it since, but as I recall it now, we didn't give any
value to the temporary easement. The temporary easement
did damage as a farm, but since we were not discussing the
damage to a farm but to a speculative holding or development,
we didn't attach any value to the temporary easement.
The Court: Did you or any other members of the Commission appear to have any preconceived notion of the amounts
to be awarded in this case prior to hearing the evidence, taking the view and receiving the instructions Y
11/17/64
The Witness: I don't believe there was any
page 63 ] preconceived idea.
The Court: Were you influenced by any knowledge you might have had of other awards allowed in condemnation on Colonial Pipeline cases Y
The Witness : I don't believe we were influenced by it. As I
remember it, one of the members mentiond a figure that had
been paid across Route 50 from this land but I don't recall
now what that figure was, but I think that figure was mentioned.
The Court: Did it have any bearing upon your decision in
the matterY
The Witness: I don't think so. It was very minor, if any.
The Court: Was, in your opinion, all the ·evidence given
consideration by all the members of the Commission!
The Witness : I think it was all given consideration.
Naturally, we didn't believe everything that every witness
had said because there was conflicting information.
The Court: Did any Commissioner, apparently for no reason, express himself that certain evidence should not be consideredt
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The Witness : Not that it should not be con~idered. There
was some caustic comments made on some of the opinions of
some of the appraisers, and so forth-perhaps I shouldn't
use the word ''caustic,'' but they didn't fully agree with all
the appraisers. Some were quite high, and some were quite
low.
The Court: Well, did it seem to be an arbitrary
11j17 j64 rejection of any evidence!
page 64 ]
The Witness: No. I don't think it was arbitrary
at all, but after all, these figures ran from $14,000
to $60-some thousand, and naturally, you had to have an opinion somewhere.
The Con;rt: Did you discuss this case, or allow it to be
discussed in your presence, outside of court prior to arriving
at your award with anyone other than your fellow Commissioners?
· The Witness: No, I did not. I didn't have an opportunity,
in fact.
The Court: Did you and your fellow Con:unissioners discuss
and, in your opinion, give due consideration to the fact that
the Lohman tract was already crossed by a Transco pipeline,
and tl;t.erefore, had already been dam~ed to some extent 7
The Witness: Yes, we did.
The Court: Were you aware that this sort of damage could
not be paid for by Colonial Y
The Witness: Yes. At one time, we considered-this waH
not the final consideration-that we deduct from the total
acreage, this 10 and a fraction acres that Transco had previously settled for, and the three~ and a half acres, or so, that
Colonial took and paid for, that these two acreages, amounting
to 13 and some, be deducted from the total acreage, but I'm
not sure-! don't believe that was the method that was finally
used.
The Court: That was discussed, though, was it Y
The Witness : It was discussed, yes, and I think
11/17/64 we were close to an opinion on this andpage 65 ]
The Court: It was given consideration!
The Witness: It was considered, and due to the
fact that one man held out for a much lower figure, this was
not the process :finally used in arriving at this $40-odd
thousand.
The Court: But the Oopmllssioners were aware, were they,
of such0

0

0
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The Witness:. Oh, yes, they were fully aware, and we came
close-! think if it hadn~t been for one hold-olXt-that would
have been the method used in determining the price, the damage, not the price, to the residue of the property, but this, as
I recall it now, was not the process used.
The Court: Did you and your fellow Commissioners discuss
and, in your opinion, give due consideration to the fact that
there was an operation going on, conducted by the Plantation
Pipeline, which you may recall was an excavation which was
in place at the time you went on your viewY
The Witness: Yes. That was discussed at some length and
I think that was finally straightened out, but there the evidence was not too complete, as offered in Court, I mean.
The Court: Well, were you aware that this damage and
operation was not chargeable to Colonial 7
The Witness: That's right. As I recall it now, the way we
decided that was that the Highway Department had taken a
strip. off the front of the Lohman propery, and
11/17f64 we assumed that this strip had been deducted to
page 66 ) to arrive at the 271 acres. And since this strip
of land was a separate tract of land, not owned
by Lohman at that time,_ we did not consider this open ditch
of the Plantation Pipeline as a part of the damage.
The Court: Did you and your fellow Commissioners discuss
and, in your opinion, give due consideration to the fact that
the Lohman property had on it up to 50 acres of flood plain
which would hinder its development and therefore, possibly,
lower its overall value, even without any condemnation by
Colonial!
The Witness: Yes, sir. All tracts have fl.ood plans-all sizable tracts. We did. Not all of the members of the commission
a total loss.
agreed that a flood plain
. The Court: But it was discussed and given consideration Y
The Witness : Yes, a value was considered.
The Court : Did you and your fellow Commissioners discuss
and, in your opinion, give due consideration to the fact that
after the condemnation, .there would b.e no pipes above the
ground except marker pipes at road crossings, and that the
landowner could use the land for road and utility crossing
a:pd other uses, so long as such use did not interfere with or
endanger the operation, main~e:IJ:ance, repair or removal of
the company piP.elines! .· - ·
··· · The Witness : Yes. ·You ·could ·cross the pipeline but you

was
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could not run a roadway over the pipeline.
The Court: You could cross it but not over it and parallel
to itt
T.he Witness: Running directly along the pipe11 /17/64 line.
page 67 ]
The Court: Did you and your fellow Commissioners discuss and, in your opinion, give due
consideration to the fact that in the eve-nt of future damages
resulting from the future ingress to and from the easement or
future maintenance of the line, the company would be liable
in a separate suit for su¢h damages and they could not be
·
included in this award Y
T.he Witness : Yes.
The Court: Did you consider the possibility that the line
might explode t
The Witness: This was mentioned but I have worked on
tankers in youth, and know that tankers don't explode when
they are full of oil, and I knew that pipelines would not explode. I don't think we thought that a pipeline was dangerous
in the matter of explosion, or that it might explode.
The .Court: Did you assign ·any sum as damages for this
possibility or was it l'\eflected in your award 7
The Witness : I don't think we tho:nght it would explode.
The Court: In your opinion, were any remote or speculative
damages included in· the award Y
The Witness: No-I'm not sure what would be included in
this, but I don't think so.
The Court: Any damages .that were not testified to that
seemed speculative as to whether it would occur or not Y
The Witness : N ~-the difficulty of selling the
11/17/64 land to a developer, if that is a remote possibility,
__
page 68 ] then that was mentioned.
The Court: How many condemnations would
you estimate you have been a Commissioner in Fairfax County!
The Witness: None, whatsoever.
T.he Court: This was your first one T
The Witness: Yes.
The Court: In your opinion, was there complete impartiality shown by the Commissioners to both the landowner
and the company during your deliberations Y
The Witness: I would say impartiality as to the landowner
and Colonial, yes.
The Court: You seem to have some hesitancy about .it.
The Witness: Well, I was thinking of Mr. Grille's partiality
·
to Mr. Marsh.

Colonial Pipeline Company v. William Lohman, et al. 239

D. K. Grille
The Court: Colonial is not complaining about that.
You're excused.
Mr. Ferrell: Your Honor, before Mr. Wagstaff leaves, I
would like to renew the previous motion about questions 8,
9 and 25, and -especially No. 9, in view of Mr. Wagstaff's statement which was volunteered when the Court was questioning
him about the computation of the $47,528.25.
I think that that is relevant inasmuch as the previous testi- .
mony, which yon will recall.
The Court: However, I think he elaborated on
11/17/64 that.
Mr. Ferrell: Well, I always like to pin it down.
page 69 )
·The Court: I'm sure you do.
I think the important thing is that they considered it and
rejected it but I think I'll hear from you on that at the proper
time.
Mr. Ferrell: Then he said that they considered deducting
it but then they did not do it.
The Court: That's right.
Mr. Ferrell: Then the rate of depreciation is not covered
in there as to just exactly how they got it mathematically. I
think it is relevant, as phrased or substantially as phrased.
I think>it ought to be asked of this witness.
I have made my statement. I've made my point. That's all
I wanted to make, Your Honor.
The Court: All right, and I've denied it.
Mr. ~Ferrell: Exception, YIQur Honor.

*

*

*

*

*

D. K. GRILLE
having been duly sworn, was called to the stand, and was
examined and testified as follows :
T.he Court: Will you state your full name, sir T
The Witness : D K. Grille.
The Court: Do you recall the condemnation here
11/17/64 in question Y
page 7{) )
The Witness: Yes.
The Court: Do you or does any member of your
family have any interest, direct or indirect, in the 271 acres
of which this easement is a partY
The Witness: No.
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. The Court: Are you related by marriage, ·or otherwise, to
Mr. or Mrs. Lohman f
The Witness: No.
The Court: Are you associated in any business venture
with either of them f
The Witness: No.
The Court: Did you stand to gain, financially or otherwise, from a high award in this casef
The Witness: No.
The Court: Do you own any land or interest therein through
which Colonial Pipeline was· taking or threatening to take
·by condemnation any easement 7.
The Witness: No.
The Court: Had you been requested by either the landowner
o·r the pipeline company, or on their behalf, to make an appraisal of the Lohman tract, or any part thereof, prior to the
·
hearing of this case 7
T.he Witness : No.
The Court: Do you have any connection or as11/17/64 sociation with the firm of Leigh, Kincheloe and
page 71 ] Swart, or any of its members, as·your attorney or
otherwise!
The Witness: They have been my attorney on different o~
casions for 15 to 20 years. ,
The Court: Well, did that association affect your ability
to be an impartial Commissioner in this caseY
·
The Witness : It did not.
The Court: Did you feel, or did any member of the Commission in this case express any feeling, that Colonial Pipeline
should pay any more, because of the nature of the company
that it is, then any other condemning authority, such as the
Highway Department, the Park Authority, or the CountY
School Board t
T.he Witness: No.
.
The Court: Did there seem to be any particular. member ot
members of your Commission, during your deliberations, who
seemed ·biased or prejudiced for the Lohmans or against the
pipeline companyt
The Witness: No.
The Court: Do you have any such bias or prejudice!
The Witness : I do not.
The Court: Did there seem to be any particular m'ember or
membe~s. of your Commission who, during your deliberations,
seemed biased or prejudiced against the law firm, or any
member thereof, who represented. the pipeline·.companyf
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The Witness : They did not.
The Court: Do you have any such bias or pre11/17/64 judice!
page .72 }
The Witness: No.
The ·Court: Did you and all the other members
of the Commission consider all the instructions in the case before arriving at any award Y
The Witness: We did.
The Court: Were there any instructions that you did not
understand Y
The Witness: No.
The Court: Was the award arrived at by taking an average
of the total of the individual Oo'WIImtsStihners' ideas of what the
award should be and dividing that tot8l by the number of Commissioners Y
The Witness: No, we didn't do it that way.
The Court: Was the figure ultimately arrived at unanimously agreed upon!
The Witness: It was.
The Court: Did the $8,775 j.nclude anything for the temporary easement, if you remember Y
The Witness: It did not.
The Court: Did you or did any other member of the Commission appear to have any preconceived notions of the
amounts to be awarded in this .case prior to hearing the evidence, ta~ing the view, and receiving the instructions!
· The Witness: They did not.
The Court: Were you influenced by any knowl11/17/64 ·
page 73 ] edge you might have had of other awards allowed
in Colonial Pipeline cases Y
The Witness: No.
The Court: Do you know of any such other awards Y
The Witness : I do not.
The Court: Was, in your opinion, all of the evidence given
consideration by all .the Colnmissioners Y
The Witness: What was .that question, Judge!
The Court: In your opinion, was all the evidence given consideration by all the Commissioners Y .
The Witness: It was.
·
The Court: Did ·any Commissioner, apparently for no rea•
son, .express himself that cert$, evidence $ould n9t be considered!
The Witness: Not to my knowledge. ·
The Court: ;Did you discuss this case, or allow it to be discussed in your presence, outside of court prior to arriving
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at your award with anyone other than your fellow CommissionersY
T.he Witness: No.
The Court: Did you and your fellow Commissioners discuss
. and, in your opinion, give due consideration to the fact that
the Lohman tract was already crossed by a Transco pipeline
and, therefor, had already been damaged to some extent!
The Witness: We did.
The Court: Were you aware that this sort of damage should
not be paid for by Colonial Y
The Witness: We did.
11/17/64
page 74)
The Court: Were you aware, though, that this
sort of damage, that is, the damage that had already been done by Transco, were you aware that it should
not be paid for by Colonial Y
The Witness: Yes, we were aware that Colonial: should not
pay for that damage.
The Court: Were you aware, and in your opinion, did you
and your fellow Commissioners give consideration to the
operation by the Plantation Pipeline, which if_ you will recall,
was an excavation near the road that you saw on your viewdo you remember that!
The Witness : We didn't take that into consideration.
The Court: You did not charge that to Colonial 7
The Witness : No, sir.
The Court: Did you and your fellow Commissioners discuss
and, in your opinion, give due consideration to the fact that
the Lohman tract had as high as 50 acres of flood plain on itt
The Witness: We did.
The Court: Did you take into account the fact that flood
plain would hinder its development and, therefore, possibly
lower its value even without any condemnation by Colonial Y
The Witness: We did.
The Court: Did you and your fellow Commissioners discuss
and, in your opinion, give due consideration to the fact t:P,at
after the condemnation, there would be no pipes
11/17/64 above the ground except marker pipes at road
page 75 ) crossings Y
The Witness: Yes.
The Court: Did you know that the landowners could still
use the land for road and utility crossing and other uses, so
long as such use did not interfere with or endanger the operation, maintenance, repair or removal of the company pipelines!
The Witness: We did.
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The Court: Did you and your fellow Commissioners discuss
and, in your opinion, give due consideration to the fact that
in the event of future damages developing from the company's future ingress to and from the easement 9r future
maintenance of its line, the company would be liable in a
separate suit for such damages and they should not be included
in this award Y
The Witness : I'm not sure whether we took that into consideration or not.
The Court : Did you consider the possibility that the line
might explode Y
The Witness: We .heard testimony that it was a very remote situation.
·
The Court: Do you feel there was assigned any sum as
damages for this, or that it was reflected in your award 7
The Witness: No.
The Court: In your opinion, were any remote or speculative
damages included in your award Y
The Witness: No.
11/17/64
The Court: On how many condemnations would
page 76 ) you estimate you have been a Commissioner in
Fairfax County!
·
The Witness : This is my· first.
The Court: In your opinion, was there complete impartiality
shown by the Commissioners to both the landowner and the
pipeline company during your deliberations Y
The Witness : Yes.
The Court: I .have no further questions. You may be excused.
Mr. Ferrell: We'd like to renew, before this gentleman
leaves the stand, the request previously mentioned and.get the
reporter to copy those into the record.
The Court: If you will designate them by number, she can
pick them up.
Mr. Ferrell: Yes.
The Court: You're excused.
(Witness excused.)
_.,.

(Whereupon, at the requ~st of counsel, the following questions were incorporated into the record as follows:)
8. Did you consider, in arriving at the figure of $8775
as. the value of the property taken, that the fee value of the
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land was
Colonial's
·
11/17/64
page 77 ]

$2500 per acre, and that the 3.51 acres within
permanent pipeline easement had been damaged
100 per cent of its fee valueY
9. Did you and the other commissioners arrive
at the figure of $47,528.25 under "damages to
any other property,'' by depreciating the entire
tract of 271.59 acres at $175 per acre, or 7 per cent of the fee
value of $2500 per acre t
25. Did you consider that the fee value of the land at the
rate of $2500 an acre for the entire 271.59 acres was the fair
market value of such land on August 1, 1963 Y

*

*

*

*

* .

JOHN BENJAMIN McDANIEL,
having been duly sworn, was called to the stand, and was examined and testified as follows:
The Court: Will you state your full name, sirY
The Witness. John Benjamin McDaniel.
The Court: Do you recall the condemnation proceeding
here in question Y
The Witness: Yes, sir.
·
The Court: Do you or does any member of your family have
any interest, direct or indirect·, in the 271 acres of which the
easement taken was a part T
The Witness : No, sir.
. The Court: Are you related by marriage or otherwise, to
·
Mr. or Mrs. Lohman Y .
The Witness : No~ sir.
The Court: Are yo~ associated in any business
11/17/64 venture with either of them T
page 78 ]
The Witness: No, sir.
·
The Court: Did you stand to gain, financially or
otherwise, from a high award in this case T
·
The Witness : No, sir.
The Court: Did you or do you own any land or interest
therein through which Colonial Pipeline was taking or threatening to take by condemnation any easement T
The Witness : No, sir.
The Court: lJad you been requested by ·either the landowner
-or the pipeline company, or on their behalf, to make an appraisal of the Lohman traQt or any part thereof prior to the
Lohman tract or any part thereof prior to the hearing in
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this caseY
Thel Witness: By no one.
The Court: Do you have any connection or association with
the firm of Leigh, Kincheloe and Swart, or any of its members,
as your attorney or otherwise Y
The W~tness : No, sir.
The Court: Did you feel, or did any member of the Commission in this case express any feeling, that Colonial Pipeline should pay any more because of the nature of the Company
-that- it is than any other condemning authority, such as the
Highway Department, the Park Authority, or the County
School Board Y
·
The Witness: No.
The C~urt: Did there seem to be any particular_
11/17/64 member or members of your Cominission who, durpage 79 ) ing your deliberations, seemed biased or prejudiced for the Lohmans or against the pipeline
company!
The Witness: Not that I knew of.
TP.e Court_: Do you have any such bias or prejudice?
The Witness : No, sir.
The Court: Did there seem to be any particular member or
members of your Commission who, during your deliberations,
seemed biased or prejudiced against the law firm or any member thereof, who represented the pipeline company!
The Witness: No, sir.
_
The Court Do you have any such bias or_ prejudice Y
The Witness : No, sir.
The Court: Did you and all the other members of the Commission consider all the instructions in the case before arri~g
at any award Y
. The Witness : Yes, sir.
The Court: Were there any instructions that .you did not understand!
The Witness: No, sir.
The Court: Was the award arrived at by taking an average
of a total of the individual members' thoughts as to what the
award ought to be and dividing that by the number of Commissioners!
The Witness: No, sir.
The Court: Was the :figure ultimately arrived
·
11/17/(}4 at unanimously agreed upon Y
page 80 )
The Witness : Yes, sir.
.
·
The Court: Did the $8,775 include anything for
the temporary easement 7
·
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The Witness : No, sir.
The Court: Did you or any member, any other member of
the Commission appear to have any preco~ceived notions of
the amounts to be awarded in this case prior to hearing the
evidence, taking the view and receiving the instructions?
The Witness: Not to my knowledge~
The Court: Were you influenced by any knowledge you
might have had about any other award allowed on Qolonial
Pipeline cases Y
The Witness: I had no knowledge of any.
The Court: Was, in your opinion, all the evidence given consideration by all· the Commissioners Y
The Witness : I would think so, yes.
The Court: Did any Commissioner, apparently for no reason, express himself that certain evidence should not be considered?
The Witness: No.
The Court: Did you discuss this case, or allow it to be
discussed in your presence, outside of court prior to arriving at your award with anyone other than your fellow Commissioners T
The Witness: No, sir.
The Court: Did you and your fellow Commissioners dis- ·
cuss and, in your opinon, give due consideration
11/17/64 to the fact that the Lohman tract was already
page 81 ] crossed by a Transco pipeline and, therefore, had
already been damaged to some extent!
The Witness : We knew that and gave it consideration.
The Court: Were you aware that this sort of damage should
not be paid for by Colonial Y
The Witness : Yes, sir.
The Court: Did you and your fellow Commissioners discuss
and, in your opinion, give consideration to the operation which
was going on at the time of the view by the Plantation Pipeline,
which was an excavation near the road, if you recall 1
The Witness: I recall it.
The Court: Were you aware that this damage and operation
was not chargeable to Colonial?
The Witness: Yes, sir.
The Court: Did you and your fellow Commissioners discuss
and, in your opinion, .give due consideration to the fact that
the Lohman tract had as high as 50 acres of flood plain Y
The Witness: Y-eah.
The Court: Did you know that this would hinder its develop-
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ment and therefore, possibly lower its overall value, even
without any condemnation by Colonial 7
The Witness: Yes, sir.
The Court: Did you and your fellow Commissioners discuss
and, in your opinion, give due consideration to the fact that
after the condemnation, there would be no pipes
above ground except marker pipes at road cros11/17/64 sings!
The Witness: Yes, sir.
page 82 ]
The Court: Were you aware that the landowners could still use the land for road and other utility crossings
and other uses, so long as such use did not interfere with or
endanger the operation, maintenance, repair or removal of the
company pipeline!
The Witness: Yes, sir.
The Court: Did you and your fellow Commissioners discuss and, in your opinion, give due consideration to the fact
that in the event of future damages resulting from the com- ·
pany 's future ingress to and from the easement or future
maintenance of it, that the company would be liable in a separate suit for such damages Y
The Witness : I knew tha.t, yes, sir.
The Court: And you knew that those damages should not
be included in the award you gave in this caseY
The Witness : Yes.
The Court: Did you consider the possibility that the line
might explode Y
The Witness : It was mentioned in the testimony but we
didn't give that a whole lot of consideration.
The Court: Did you assign any sum as damages for this
or was it reflected in your award!
The Witness : It was not.
The Court: In your opinion, were any remote
11/17/64 or speculative damages included in your award Y
page 83 )
The Witness : 1 don't think so.
The Court: On how many condemnations would
you estimate you have heel). a Commissioner in- Fairfax
County!
.
The Witness : Oh, 25 o.r 30.
The Court: In your opinion, was there complete impartiality shown by the Commissioners to both the landowner
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and the company during your deliberations 7
The Witness: I think so, yes.
The Court: Mr. Ferrell, you want to make your sameMr. Ferrell: Yes, sir, same request.

*

*

*

*

*

WILLIAM B. HARRISON,
having duly been sworn, was called to the stand, and was
examined and testified as follows :
The Court: Will you state your full name, please f
The Witness: William B. Harrison.
11/17/64
The Court: Do you recall the condemnation
page 84 ) which is the subject of the inquiry this morning!
The Witness: Yes.
The Court: Did you-do you or does any member of your
family have any interest, direct or indirect, in the 271 acres
of which the easement taken was a partY
The Witness: No, sir. .
The Court: Are you related, by marriage or otherwise, to
Mr. or Mrs. Lohman Y
The Witness: No, sir.
The Court: Are you associated in any business venture with
either of them f
The Witness: No, sir.
The Court: Did you stand to gain, financially or otherwise,
by a high award in this case f
The Witness: No, sir.
The Cou~t: Do you own .any land or interest, therein
through which Colonial Pip~line. was taking or threatening
·
to take by condemnation any easement f
The Witness: I did not.
Th~ Court: Have you bee?! requested by either the landowner or the pipeline company, or on their behalf, to make
appr~al of the Lo~an tract or any part thereof, prior
to the hearing in this case f
The Witness: No, sir.
11/17/64
The Court: Do you have any connection or aspage 85 ] sociation with the firm of Leigh, Kincheloe and
Swart, or any of its membe~s, as your attorney or

an
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otherwise!
The Witness: Mr. Leigh has been our attorney for several
years.,
The Court: Would that association or connection affect
your ability to be an impartial Collll¢ssioner in the caseY
The Witness: No, sir.
The Court: Did it influence in any way your award Y
The Witness: None whatever.
The Court: Did you feel, or did any member of the Commission in this case express any feeling, that Colonial Pipeline should pay any more because of the nature of the company that it is than any other condemning authority, such as
the Highway Department, the Park Authority, or the County
School Board Y
·
The Witness : No, there was some thought that it should
pay more, but not for that reason.
The Court: Why did they say they should pay more Y
The Witness : Because they thought that the value was
damaged, and it should be more ..
The Court: Was it because of the type of company that
it wasf
The Witness : No, no. I say not for t~at cause.
The Court: Did there seem to be any member, any particular ·members, of your Commission who, during
11/17/64 your deliberations, seemed biased or prejudiced
page 86 ) for the Lohmans or against the pipeline company!
The Witness : No, sir.
The Court: Do you have any such bias or prejudice Y
The Witness: No, sir.
·
The Court: Did there seem to be any particular member
or members of your Commission who, during yo:ur deliberations, seemed biased or prejudiced against the law firm, or
any member thereof, who represented the pipeline company!
The Witness: No, sir.
The Court: Did you, and all the other members of the Commission, consider all the instructions in the case before arriving at any awardf ·
The Witness: I did. I'm sure they did.
The Court: Were there any instructions that you did not
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understand t
The Witness: I don't think I missed any.
The Court: Was the award arrived at by taking an average of the total of the individual Commissioners' thoughts
of what an award shouJd be, and then dividing that by the
number of Commissioners f
The Witness: Well, it was three of us to start off with for
a higher and two for a lower figure, and when we wound up,
we come out witlt a lower figure than the first three-we compromised, in other words.
11/17/64
The Court: Was it a division or what it a quopage 87 ) tient or average of the two figures that you
took!
The Witness: Well, we took-it was done-to my way of
doing it was what I thought the property was worth without
the line and what it would bring-we took that by the acre.
The Court: I mean, though, was an average taken f
The Witness: Yes.
·
The Court: It was f In what way Y
The Witness : Well, I don't know about whether it was an
average or not, but there was two of us to start out withone higher and two lower-and then we discussed it and
that's the way we got together.
The Court : Was it a mathemamtical division of the total
awards and a division by any numbert
The Witness : No.
The Court: Did the $8775 include anything for the temporary easement t
The Witness : No.
The Court: Did you or any other member of the Commission appear to have any preconceived notion of the amounts
to be awarded in this case, prior to hearing the evidence,
taking the view, and receiving the instructions!
The Witness: You meanThe Court: Did you or did any other member of the Commission appear to have any preconceived. notion
11/17/64 of the amounts to be awarded in this case, prior
page 88 ) to hearing the evidence, taking the. view, andreceiving the instructions f
The Witness : I didn't. 1 don't know about the rest.
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The Court: Were you influenced by any knowledge you
might have had of other awards allowed in other Colonial
Pipelines cases 7
The Witness: No, sir.
The Court: Were you aware of any such awards Y
The Witness: No, sir, not in. this area.
The Court: Were you aware of other awards anywhere!
The Witness: Over towards the river, there's a piece ·of
property. That's the only one I was aware of.
The Court : Did it influence your award Y
The Witness: No, sir.
The Court: Do you recall now what the amount of it was f
The Witness: No, sir.
The Court: Was, in your opinion, all the evidence given
consideration by all the Commissioners!
The Witness: I did, and I think they all did.
The Court: Did any Commissioner, apparently for no
reason, express himself. that certain evidence should not be
considered Y
The Witness: No.
The Court : Did you discuss this case, or allow it to be
discussed in your presence, outside the court prior to arriving
at your award, with anyone other than your fellow Commissioners!
The Witness: No.
11/17/64
The Court: Did you and your fellow Commispage 89 ] sioners discuss and, in your opinion, give due consideration to the fact that the Lohman tract was
already crossed by a Transco pipeline and, therefore, had
already been damaged to some extent Y
The Witness: Yes,' sir.
The Court : Were you aware that this sor·t of damage
should not ·be paid for by Colonial t
The Witness: ·Sure.
The Court: Were you aware, and did you discuss and give
consideration, to the operation by Plantation Pipeline, which
if you wl.ll recall was an excavation near the road which you
may have seen on your viewY
The Witness : We saw it but we was told that had nothing
to do with this. It was not considered.
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The Court: It was not considered!
The Witness : No.
The Court: Did you and your fellow Commissioners dis~
cuss and, in your opinion, give du~ consideration to the
fact the Lohman tract had as high as 50 acres of flood plain
on it!
Were you aware that this would hinder its development and,
therefore, possibly lower its overall valne even without
any condemnation by Colonial Y
The Witness: Sure.
The Court: What was your answer to that Y
The Witness : Yes.
11/17/64
The Court: Did you and your fellow Qommispage 90 ) sioners discuss and, in your opinion, give due
consideration to the fact that after the condemnation, there would be no pipes above ground except marker
pipes at road crossings Y
The Witness : ·Yes, that's right.
The Court: And did you know also that the landowner could
still use the land for road and utility crossings and other
uses, so long as such use did not interfere with or endanger
the operation, maintenance, repair or removal of the company pipelines Y
The Witness : Yes.
The Court: Did you and your fellow Commissioners discuss
and, in your Dpinion, give due consideration to the fact that
in the event of future damages resulting from the company's future ingress to and from the easement or future
maintenance of its lines, that the company would be liable
in a separate suit for such damages!
The Witness : Yes.
The Court: Were you aware that such damages in a separate suit in the future should not be included in this award Y
The Witness: Yes, sir.
.
The Court: Did you consider the possibility that the line
might explode t
The Witness : No, because we was told there was p*actically
no danger and I am familiar with some· of that work. My
nephew who is an engineer says it's very · rare, unusual.
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The Court: Pid you assign any sum as dampage 9l ] ages for this or was it reflected in your award in
.
any way!
The Witness: No, sir.
The Court : In your opinion, were any remote or speculative damages included in the award Y
The Witness: Speculative!
The Court : Yes.
The Witness: Not to my knowledge.The Court: On how many condemnations would you estimate you have been a Commissioner in Fairfax County!
The Witness : This is only the second.
The Court: In your opinion, was there complete impartiality shown to the Commissioners to both the landowner and
the company during your deliberations Y
The Witness: Yes, sir.

*

*

*

*

*

Mr. Ferrell: We have the same motion and I take it the
same action.
The Court: Yes, sir.
Mr. Ferrell: I take an exception.

*
11/17/64
page 93 ]

*

*

*

AFTERNOON SESSION

1:30 P.M.
Mr. Ferrell: May it please th~ Court, ·before we get into
these other matters, in view of one of the t;~tatements by one
of the Commissioners, Mr. R. E. Wagstaff, I would )ike to
have a stipulation in the record which I think the attorneys
here, Mr. Swart and Mr. .Marsh, will agree upon, and that is
that· in the selection Qf the panel of nine commissioners, from
which the five were ultimately selected, ~s the record will
show-I've forgotten now the. date- but that is beside the
point-Mr. R. E. Wagstaff was suggested by Mr. ·swart,
counsel for the landowners and Mr. Marsh agreed to Mr.
Wagstaff.
·
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The second thing that I would like to file with the Court is
the reportThe Court: If that is offered as a stipulationMr. Ferrell: Yes.
Mr. Swart: I think that is correct, Your Honor, and I would
explain further that Mr. Marsh prepared a list of Commissioners and I prepared a list. Mr. Marsh and I got together
and agreed upon nine names, five of which were on his list
and four of which were on my list. And to the best of my
recollection, Mr. Wagstaff was on my list.
The Court: Does that coincide with your recollection, too,
Mr. MarshY
Mr. Marsh: Yes, sir.
11/17/64
page 94 ]
Mr. Swart: And I would also like to point out
that Mr. Wagstaff was appointed by the Court.
Mr. Ferrell: That's right.
I'm the only fellow who's got clean skirts. I didn't know
that he was not a freeholder until this morning when he said
so on the stand.
The next thing gets a little bit closer home, as to ·which
one suggested Mr. Downs. I don't know, and maybe these
gentlemen will agree on that, but Mr. 0. C. Downs, it turns
out-I found out by virtue of a change of the name of a plat
showing property ownership diagonally across from this property, that came on a plat showing the highway taken, that the
former Morris property which is diagonally across the streetRoland Morris is the name on the plat, was stricken through
and 0. C. Downs, et al, was on there.
So I asked Mr. Marsh to investigate the title immediately
and the first he could do that was Monday morning, yesterday, and I have the title report here, which·! would like to file
with the record, with the permission of the Court, as the best
evidence as to the ownership and the conveyance, and so forth,
referred to in this title report, namely, the deed in Deed Book
1873, page 683, dated April1, 1960, showing the partial ownership of Mr. Downs and his wife and others in this property,
and then the easement agreement from the parties
11/17/64 owning the property to Steuart Investment Compage 95 ] pany in Deed Book 1884, page 431, dated April 20,
1960, recorded May 11, 1960, and a subsequent
agreement which is called a Declaration showing the easement
is still in effect.
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Wait a minute. That's not on here, but I will give it to you
in just a moment.
They call it an extension agreement of March 6, 1962, recorded in Deed Book 2138, at page 378, and this assignment
of that easement to Plantation Pipeline Company from
Steuart dated June 9, 1964, in Deed Book 2459, page 382, a
copy of which I have.
Could we mark this! I showed you this but I haven't really
read the whole thing and felt that the title reportMr. Swart: Your Honor, I object to him putting this into
evidence now. There is nothing to indicate the fact that Mr.
Downs had ·some interest in land in the community which
would disqualify him from being a commissioner in this case
or showing any bias or prejudice on his part.
Mr. Ferrell: Well, I have the authorityMr. Swart: Any such information such as that could have
been ascertained when the Commissioners were sworn on the
voir dire examination, which is the purpose of it. And it's now
too late to come in and question the activities in real estate
of the Commissioners.
Mr. Ferrell: I was going to lay the foundation, may the
Court please, with evidence of this ownershipThe Court : Suppose we mark these for identifi.11/17/64 cation.
Mr. Farrell: All right.
page 96 J
Mr. .Swart: Incidentally, Your Honor, it has
nothing to do with this but I saw the Commissioners ·out here
as we came back from lunch. Did you intend them to remain Y
The Court: No. I told them they could go home.
Mr. Swart: I saw them in front of the Courthouse when I
came back from lunch.
The Court: Is there any need for them to stay!
Mr. Ferrell: The only possibility I can think of is if the
Court is impressed with what I'm going to say about the
o-wnership of property adjoining as a disqualification, which
of course, is after-discovered evidence, I admit that-as being
proper grounds and I have some authorities here that I was
going to-mention.
You might want to examine it b:ut the thing about it is, Your
Honor, I really think that under the authorities, just mere
ownership of adjoining property disqualifies them and you
don't have to show bias or prejudice. In fact, that's what I'm
going to read to the Court in a moment.
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The Court: Well, you might not say anything to them as
yet.
Mr. Ferrell: I have no objection to telling them to go, if
you're asking me specifically.
·
The Court: All right.
11/17/64
I will mark these for identification Mr. Ferrell: All right, but may I understand
page 97 ]
that, similarly, let's mark those : A, the title report; B, the Steuart Investment easement or conveyance to
Steuart, and the others that I mentioned, the deed to the
Downs, will be C; the easement to Stewart will be E. ; and the
extension agreement will be F.
The Court: You have only handed me two things.
Mr. Ferrell: That's right, but I said-Your Honor, I didn't
have time to have a photostat made of the best evidence in the
case, the best evidence being the deed of conveyance to Downs,
and others, and then the second thing would be the conveyance ·
to Steuart, and the extension agreement.
In other words, there are three agreements that are mentioned there in those two papers. The best evidence in on
the records of Your Honor's court in the Clerk's office in the
deed book, which I would like to have leave to file.
The Court: All right. This will be ''A" and "B."
(Whereupon, the documents referred to were marked Ex-.hibit A and Exhibit B for identification.)
Mr. Ferrell: And I want to call the Court's attention to
one other matter that was brought out on the vo·ir dire examination of the Commissioners, and that is that three of the
Commissioners indicated that they had been, during the past
period of some number of years, represented from time to
time by our honorable adversary's firm oflawyers.
11/17/64
I haven't had a chance to read the cases, thempage 98 ] selves but certainly these cases th&.t I'm going to
cite stand for this principle:
''Particular care should be used to exclude persons having
any close family, business or social relationship with any party,
attorney or expert witness in .the case, or any interest in the
subject or nearby property, however remote. If any such relationship exists, it is error to appoint such a commissioner,
even though the objecting pa~ can show no prejudice." Citing May against Crocker, 202 Va. 438, a 1961 case..
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And Collins against PuUooki 0 owniy, 201 Va. 164, a 1959
case. And further, whereas we all know commissioners must
be freeholders and the only question in my mind of the matter is has it been waived, and, of course, it is waived-I'll
agree with this-unless timely objection has been made.
Now, the question is, when is a timely objection! A man's
name appears on a list by a reputable attorney, which is certainly true here. We assume, and I think Mr. Swart assumed,
that he was correctly representing the fact that this gentleman, Mr. Wagstaff, was a freeholder. We accepted it on that
basis, and then it turns out that after the case is over, then he
isn't a freeholder.
We know that that is wrong. We know that if that had been
brought out previously, he would have been rejected for cause.
So we cannot be charged in this case with not having made a
timely objection, so for that reason, I submit to
11/17/64 the Court that, for the reason that at least three
page 99 ] of the Commissioners had business dealings with
the landowners' attorneys, one of them was not
a freeholder, and one of them was the owner of adjoining
property, which I recollected, to some extent,- was-when you
add up or subtract what the compensation was as to the Steuart
Investment Company, andjt's very similar to this award.
Now, maybe that's a happenstance, but in any event, those
three things; we respectfully submit, disqualify at least three
and possibly four of the Commissioners in this case, and we
certainly cannot be charged because we agreed on the four
Commissioners as suggested by our good friend, Mr. Swart,
as being responsible.
·
Now, there's one other case here I '11 cite, and then I will
be through on that particular point. I think it's Dillon against
Davis. There's another case that relates to the appointment of
commissioners, 201 V a. 514, which is -a 1960 case, and then I
know-that _Justice Whittle in the Pickett case that's been previously cited to the· Court, 197 Va. 269, and there's another
page number in his statement there, said that-it's a 1955
case:
''The freeholders or commissioners are selected by the
Court from a cons~rvative class of citizens, freeholders on
account of their peculiar fitness for the service to be rendered.''
Now, of course, I realize that the standard practice is for counsel to make suggestions to the Court
page 100 ] but notwithstanding, they are the Court's _appointees, and if we had know the things that we
11/17/64

'"-
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now know, we would have made objections to the appointment of these gentlemen, ~nd I think that under the: doctrine
as announced in the cases I have cited, they would have been
disqualified, and other commissioners appointed.
I am prepared now to put onThe Court: Before we leave that, have you given any thought
to what extent, if any, their nearby land oWnership, which is
indicated by your exhibits or proffered exhibits, and the
freeholders or the commissioner not being a freeholderhow is that affected by a failure to make any voir dire examination or request any by counsel at the hearing!
Have you given any thought to thatY
Mr. Ferrell: Frankly, Your Honor, the voir direFrankly, Your Honor, this is new to me this morning but
to answer your question as best I can without prior preparation, I have looked under Section 8, there, 199, which is the
Section on the voir dire, and that, of course, as Your Honor
know~, is conducted entirely in Virginia by the Court
They may have questions suggested and, incidentally, that's
one basis for the request we made today or sent to the Court
the questions to be propounded to these commissioners, is
predicated in part upon the rule, a I understand it, under Section 8-199, that on voir dire, the counsel for the
11/17/64 parties may make suggestions to the Court.
page 101 } Now, there has been a case that says that if the
Court denies your request, then it's reversible
error. It's a matter of discretion. I think I will say that offhand.
But, anyhow, I don't see if the voir dire is the province,
almost exclusive province, and that's the way you put it this
morning, anyhow, of the Court that the failure to go into these
matters can be, can effect out rights in the case.
In other words, it's the Court that has to make the voir
dire and ask them, "Well, now, have you done so and soY Are
you related to the parties YAre you business associates f Are
you represented by the lawyers involved in this case t ''
Now, it doesn't appear in the record in this case that that
was done.
The Court: It was not done, I'm satisfied.
Mr. Ferrell: And I'm afraid maybe that's where - unfortunately, it wasn't, and I don't think that that unfortunate
situation can be put on us, especially in view of the law as
·
to voir dire in Virginia under 8-199.
Mr. Swart: Your Honor, the Court did ask counsel at the
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hearing whether or not he had any questions to propound to
the commissioners.
The Court: I know that, Mr. Swart.
Mr. Swart: And there were none. I think that's a waiver
of any interrogation under the voir dire examination.
11/17/64
I would further like to point out to the Court
page 102 } the order appointing the Commissioners.
It was entered September 13, 1963, some ten
months prior to the hearing on the merits.
In addition, I would like to call your attention to the endorsement on .that order. We asked for the entry of this order,
signed by Mr. Marsh, as counsel for Colonial, and Mr. Ferrell
by Mr. Marsh; seen and objected by, Frank D. Swart.
Now, Colonial asked for these commissioners to be appointed in that order, their endorsement to the order. By endorsing
that order, they were approving everything that was done. By
not asking the Court to question them on the voir dire exami- nation, they waived their right to any irregularity, and now,
they can't come back now and say that there's error because
''we didn't know these things,'' complaining that it was afterdiscovered evidence.
All these deeds that Mr. Ferrell is referring to were matters
of record prior to the time the case occurred. If the dates he
gave are correct, they were all of record prior to the time this
order was entered.
It seems to me counsel certainly had ample opportunity to
investigate any of these commissioners, and that it's opening
the door for all kinds of fraud upon the Court to permit a
condern;n,or1 after they have asked for these things and waived
the voir dire examination, to then come back to try to question the commissioners and hope they find some
11/17/64 error.
page 103 ]
Mr. Ferrell: Just in reply to that - I don't
want to keep on with this, because I imagine you
certainly want us to be brief with this and that would apply
to all three of us, but I certainly can't say - or stand here
and agree to our approval swb silentio, to the appointment of
nine commissioners in the circumstances just related by our
adversary, because that order does more than just appoint
commissioners.
It overruled the motion that the landowners had made and
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granted the right of entry - overruled the grounds of defense
on the various and sundry motions made and the grounds of
defense about the statute, and so on and so forth. And that
was the reason he had ''seen and objected to.''
Mr. Swart: I did not mean to imply I objected to the appointment of the commissioners.
Mr. Ferrell: In other words, that would reserve his objection, which I think is perfectly proper, but I don't think that
that is determinative in this matter. We would like to have
an opportunity to brief that, among other things, if .it's
agreeable with ·the Court.
The Court: .All right.
Mr. Ferrell: We put in evidence- I think we'll start with
"H" - do I understand they were marked for identification,
the others YCan't we receive them in evidence YWe are not before a jury and I don't think the Court's going to
11/17/64 be prejudiced, and I'm not trying to open -.
page 104 ] The Court: As I understand Mr. Swart's objection, it was to the receipt of any evidence.
Mr. Ferrell: Having to do with the amount of the award.
Mr. Swart: Any evidence, period, and I have a case· on
that point, and at this point the· exception is on the argument
on the law that's been heard, and that it's not proper to receive any evidence at this point.
Mr. Ferrell: But this ·came up about the Commissioners
and I think that either we're going to do this today, receive
them in evidence, or we're going to have to come back pursuant
to another motion.
The Court: Well, I've marked - I don't know whether I
have marked them like you did - but I have marked the title
report as Petitioner's Exhibit A, and the deed from the Steuart
Investment Company to Plantation Pipeline Company as Petioner 's Exhibit B.
Mr. Ferrell: May I make a suggestion on that!
On this particular aspect, let's put it A-1 and A-2, and right
-on through, to distinguish them from the other. And then,
when we get on the other, we will have B reserved.
The Court: We '11 call them A-1 and A-2.
(Whereupon, the documents previously marked as Exhibit
A and Exhibit B for identification were re-marked as -Peti-
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11/17/64
page 105 )

Mr. Ferrell: Then we can reserve·A-3, -4 and -5.
The Court: This is on the question of after-discovered evidence, not on the question of amount of award.
Mr. Ferrell: That-'s right. This is on Mr. Downs.
Mr. Swart: Are you admitting it on the grounds that it is
after-discovered evidence Y
The Court: Well, I can't determine whether it is proper
after-lliscovered evidence without looking at it, and I will
receive it in evidence.
I don't necessarily say at this poip.t that it is such afterdiscovered evidence as would justify setting aside the award.
Mr. Swart: I note an exception on the ground that there
should be no eviden~e received at this hearing.
The Court: All right.
I will receive them in evidence as Petitioner's Exhibits
A-land A-2.
(Whereupon, the documents previously marked as Peti·
tioner's Exhibits A-1 and A:-2 for identification were received
in evidence.) Mr. Ferrell: And with leave to file A-3, -4 and -5, after we
show them to Mr. Swart.
The Court: That's right.
Mr. Ferrell: Thank you.
11/17/64
Now, it was mentioned at the trial, and I do not
page 106 ) intend to offer any evidence that has any effect
.
whatsoever as far as the Commissioners' award or ·
evaluation in. the case, but the evidence I am about to offer
has two grounds for admission, we submit.
The first one is that in the ·event this award should be approved by the Court, and the report of the Commissioners
confirmed, there will be a special commission appointed,. to
divide up the spoils, so to speak, in whicli event all of the ·
evidence that I plan- to submit will be -pertinent.
In the second place, it is pertinent in part, not as to evalua- .
tion made by the Commission~rs, and it will not contradict any
of the evidence adduced at the trial on July 14 and 15, but will
merely supplement that evidence.
..
For ex~ple, Mr. Courson, or one of the other gentlemen
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testifying in the case, said that the prQperty line went to the
center line of _the highway, 50 and 645, and he said that's
based on the original deed, and I want to substantiate that and
to show that, based on the original deed from Louis Edwin
Crandall to William Lohman and Frieda H. Lohman, his wife,
dated February 1, 1937, and recorded in the office of the Clerk
of this ·court, Deed Book L, No. 12, page 100 and page 101,
that that is true.
And I have shown this to Mr. Swart and now offer the ·
photostat in evidence.
Mr. Swart: Your Honor, I object to that. The deed has been
of· record for many years. It certainly cannot be
11/17/64 considered after-discovered evidence. He's trying
page 107 ] to prove now what he failed to properly prove at
the trial.
·
The Court: I will sustain the objection. I don't think it's
proper. I will mark it as Petitioner's Exhibit B, refused.
(The document referred to was marked Petitioner's Exhibit
B for identification - admission REFUSED.)
Mr. Ferrell: For the same general reasons, may the Court
please, we want to offer in evidence, which I have shown to
Mr. Swart, the Transco easements.
The first was the one taken by condemnation with order
dated September 21, 1950, recorded- all deed book references,
let it be understood so I won't have to clutter up the record, are
in the office of the Circuit Clerk of Fairfax County- in Deed
Book 800, page 457, confirming the Commissioners' report,
. which is filed and which I also offer in evidence, in Deed Book
800, page 506, and a supplemental agreement dated August
8, 1955, which is recorded in Deed Book 1368, at page 29, and
a supplemental agreement dated May 26, 1962, recorded in
Deed Book 2147 at page 276.
Mr. Swart: Are you offering that now, Mr. Ferrell!
Mr. Ferrell: Yes, sir.
Mr. Swart~ Your Honor, I object for the same reason. It's
a matter of record of this county, and was a matter of record
in this co1mty, prior to the time· this suit was filed and could
have been, perhaps, introduced into evidence at
11/17/64 the trial of this case, and it certainly cannot now
page 108 ] be considered after-discovered evidence.
Mr. Ferrell: We ask these be marked as C-1,
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C-2, C-3 and C-4.
The Court: They will be marked. Objection sustained and
they will be marked as refused.
(The documents heretofore referred to were marked Petitioner's Exhibits C-1, C-2, C-3 and C-4 for identification -admission REFUSED.)
Mr. Ferrell: May it be understood, to speed the cause, that
I respectfully except to the ruling of the Court- on the previous occasion, and on this occasion, to the rejection of any
other evidence that I have offered for the grounds I have
previously stated as being relevant in this case.
The Court: I don't understand you. Do you mean that yon
take exceptions now to whatever adverse rulings you may
hereafter get Y
Mr. Ferrell: No, as to the rejection of this testimony. I feel
the Judge sustained his objection and I failed to except last
time, and I'd like to back up and except because I submitted
them as relevant for two reasons. One was the division of the
spoils and the other one was to amplify what was testified to
in this case, previously, and it does not vary the testimony
but makes more certain.
We also would like to file in evidence the certifi11/17/64 cate of taking which, incidentally, is referred to
page 109 } in the testimony of Mr. Lohman which appears
at the beginning of Volume II, and the.re was a discussion off the record in the case about the five and a fraction
acres, and as I understand it from Mr. Swart, the reason they
didn't put it in evidence w.as that they didn't know exactly
where it lay, the description. He can explain that better than
I can, but in any event, I have now the. certificate that was
mentioned at that particular time, to which is attached the
plats that show specifically where this property is and which
was on record in this Court, but which we could not get a
copy of until yesterday, or Friday, I believe it was, because it
was in the State Highway plat book. And as I understand it,
Mr. Swart didn't know that either, but I want to offer in evidence as D-1 the certificate which was filed on May 21, 1964,
and is recorded in Deed Book 2451 at page 16, to which is attached the blueprints or sheets 14, 15, 16 and 31 of the plans
for the project mentioned on page 1 of the certificate.
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The certificate is numbered C-6209, but then there's another
number over the word ''certificate'' of 14619. I think C-6209
is the official designation, and the plat is taken from, as I think
I stated, the State Highway plat book, which is on record in
this office.
Subsequently, the Court entered an order dated .August 31,
1964, approving and confirming an agreement between the
property owner and the State of June 26th, may
11/17/64 the Court please, of 1964, for the compensation to
page 110 ] be paid, not the $13,664 deposited but $11,022 for
land easement and all appurtenances thereon and
all damages with the further understanding that the Commonwealth will remove and re-set the existing board fence,
using ·such new materials as necessary, which agreement is
recorded in Deed Boo~ 2503, page 704, and the order confirming same of August 31, 1964, signed by Judge Brown, is recorded in Deed Book 2503, 702, and ask that these two be received in evidence and marked D-1 and D-2. They are attached
together.
Mr. Swart: Objection, Your Honor. The entire matter pertaining t.o the five and a fraction acres was known to Colonial
and its attorneys at the trial. It was mentioned in the evidence
several times, and they certainly could have presented this
same evidence at that time.
The Court: Theywill be marked D-1 and D-2, and the objection is sustained.
Mr. Ferrell: .And exception is noted, please, sir.
The Court: .All right.
(The documents heretofore referred to were marked Petitioner's Exhibits D-1 and D-2 for identification - adndssion
REFUSED.)
Mr. Ferrell: We have here, may the Court please, the plats
previously referred t.o, sheets 14, 15, 16 and 3.1, which are
much larger drawings than those filed in th~ Clerk's office
but which are the highway drawings, w~ch show
11/17/64 · the area involved in the highway taking and which·
page 111 ] .show, as I will put on, I'm sure snbject to objection and exception, the engineer to explain the
areas that he's computed which_ show the property which
should not have been includ~d. in anyOIWOA'it· to Mr. and ·Mrs.
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Lohman, and ask that these be received in evidence.
The Court: Is this referred to in your Mr. Ferrell: Let's make this E-1, -2 and -3.
Mr. Swart: Your Honor, I object to that on the same grounds
that it was matters which were known at-the time of the trial
and on the grounds that that is not a properly certified copy
of any plat and it's not after-discovered evidence.
Mr. ·Ferrell: Well, I want to- part of that objection is well
- taken. I have the witness here who will identify it and I think,
·... to make my record clear, I'd better d~ that before I proceed
any further.
The Court: Well, you can proffer him. I think his evidence
is objectionable on other grounds.
Mr. Ferrell: Mr. Glenn McCommon, who is sitting in the
courtroom, will testify that these are true copies of the Highway plat, as I have identified, of this project, which. are well, they are originals of those that were filed in the Clerk's
office in connection with the Lohman taking, previously re~
ferred to, and that on there he has superimposed the location
of the Plantation Pipeline easement in the red lineI've got a piece of paper here that has all of
11/17/64 that on it, which Mr. McCommon gave me.
page 112 ] Perhaps I should put in evidence a statement
as to what he would testify to, based on this plat,
that the total deed description or the total acreage as per the
Crandall deed is 271.59 acres, that from Highway 50 to the
existing fence line- that is, the center line of Highway .50
to the existing fence line- as of the date of the filing of the
petition, was 1.8783 acres, and it's so indicated on the exhibit,
that the area taken by the Highway Department, as per their
declaration or certificate of taking, was two parcels, one of
5.461 acres, running immediately adjacent to the old highway, Little River Turnpike, and embracing, as per their description, 5.461 acres. And on sheet 31, Your Honor, they took
a small piece of property fronting on 645 of .009 acres, and
that the Lohman tract excluding the foregoing acreage, would
amount to only 264.247 acres, that in the Colonial right-of-way,
that is, the permanent easement, as shown in a hatch mark
there on the plat, there is, of the 3t.51 acres described in the
Petition and shown on the plat, .0344 acres, and in the highway taking - that is, what the Highway Department took that was in the permanent easement, is .0953 acres or almost
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a tenth of an acre, and that the area in the Transcontinental
Gas Pipeline right-of-way from the fence line on the north
side of the Little River Turnpike to the northern fence property line of the Lohman property embraces 9.0730 acres, rather
.
than- or approximately 10 acres, as referred to
11/17/64 in the testimony in the case, and that the area in
page 113 ] the Transco right-of-way, which was taken by the
State Highway Department under the same certificate I mentioned a moment ago, is .1928 acres, and that the
area of the Colonial right-of-way, which overlaps, in the middle
in the property there, Transco 's right-of-way - in other
words, the area that's common to both, the 50 foot right-ofway of Transco and the 105 foot right-of-way- excuse me,
the area which is common to the 50 foot right-of-way of Colonial, and the 105 foot width right-of-way of Transco, embraces
.1722 acres.
Now, I believe this is - I will just proffer this as being
the substance of the testimony with the additional facts that
are noted thereon that the two plats that I have- and then
I think I'm through with one exception, which was before
construction The Court: This is E-1, -2, -3, -4 and -5, and the objection
is sustained on that. They will be marked for identification
and refused.
·
(The documents heretofore referred to were marked Petitioner's Exhibits E~1, E-2, E-3, E-4 and E-5 for identification
-admission REFUSED.)
Mr. Ferrell: The aerial photo showing the Lohman property
before construction, which was, incidentally, the basis of the
survey, he would testify to the fact that this is a correct picture and that the matters indicated .on the legend are true,
according to his knowledge - best knowledge and belief.
And the second one, of course, is the after-con11/17/64 struction one taken, which- I'm making the same
page 114 ] mistake when you talk about taking - which
shows, on this one, the new. property line of the
Highway Department - well, the Plantation line as well as
the Colonial and the Transco lines, which we think i~ just
illustrative of the view that was taken, with the possible exception that someone apparently did not . point out on ~he
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ground and counsel for the landowner did not advise his witnesses or bring out at the trial that the new line, or the fronting line, on 50 was approximately 105 feet back from the
previous fence line.
I think I made one mistake, Your Honor, and I want to
correct it. I make a lot of them, but sometimes when I find out
about them, I want to straighten it out.
The area in the Colonial right-of-way in the Little River
Turnpike, or Route 50, of .0344 acres, I don't contend was a
part of the 3.51 acres. However, the next item there of .0953
acres is a part of the 3.51 The Court: That's where the two cross Y
Mr. Ferrell: No. What I'm trying to say is that here, between the center line of the Little River Turnpike, or 50, to
the fence line is the dif/eretnt there within the right-of-way,
is tliat .3 figure. However, if you will look closely at our plat,
we didn't make the same mistake, if it was a mistake, that the
conveyance made in the Crandall deed, because the plat says
you enter the subject property at the fence line on the highway, and then go.
What I'm saying is that from the former old
11/17/64
page 115 } fence line which was the take line, or beginning
· of the take line, to what the State actually took
is almost a tenth of an acre, or ~09, within this easement.
What Your Honor asked me relates to what I call the Bull 'seye in this case, and that is where' Colonial crosses and embraces Transco, and in that area, it's .1722 acres. That's Item
8 on this exhibit.
We'd like to offer these two in evidence.
Mr. Swart: I object to both photographs Mr. Ferrell: As what, E or F - no. F·and G, F, the before
construction and G, afterward.
Mr. Swart: T object to both plats, on the grounds that they
pertain to matters of survey and value of the property, and
evidence could have been introduced at the trial.
The Court : Objection sustained.
Mr. Ferrell: Some of them couldn't have been becaus·e The Court: I have .ruled on this objection. It was sustained.
Mr. Ferrell: We would like to introduce in evidence the
permitThe Court: I ruled on that.
Mr. Ferrell : Well, we except for the reasons previously
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stated, both as to the aerial photo·s themselves and to the
Highway sheets, and to the objection of the testi11/17/64 mony which was proferred by Mr. Glenn McCompage 116 1 mon, who is sitting over there, an_d who is an engineer with Colonial.
And we would also introduce through Mr. McCommon, who
is familiar with the facts, the copy of the permit from the
Highway Department to Colonial for the crossing of the State
Highway 50 which indicates thereon that after the permit
was applied for and before it was issued, the State took in
the additional 105 feet and as a result, the State requested us
to case the pipeline for an additional105 feet, as appears on
this permit, and Colonial did so without any additional
charge, as is brought out by the correspondence with the
Highway Department, which is attached to this permit, and
which_Mr. McCommon would vouch for its authenticity.
Mr.·swart: Your Honor, I object to the permit. I don't know
when it was. issued or was taken before the hearing. It could
have been introduced at that time, issued after the hearingThe Court: Well, I think it's also to be considered on the
distribution of the award, is that right Y
Mr. Ferrell: That's one of my points, yes. It speaks for itself,
but just to enlighten you, Mr. Swart, October 23, 1963. How-·
ever, they - and the correspondence attached to it as to
case the line more than what you agreed or originally planned
because of the taking is dated previously, but - could we
have all of that stapled together and have it
11/17/64 marked Exhibit HY
page 117 1 The Court: Do you object Y
Mr. Swart: Yes. Beg your pardon Y
The Court: I haven't ruled on it yet.
Mr. Swart: I'm sor.ry. I thought yon had ·ruled that it was
admissible.
The Court: No.
_
Mr. Swart: In that connection, a permit between the State
and this pipeline company could not have any effect on distribution of award, in any event.
The Court: What is your position· on distribution of the
award!
Mr. Swart: Let's assume for the moment that the ffighway
Department would be entitled to part of it, if the pipeline
goes through the five acres. A permit between the Highway
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Depa.rtment and the pipeline company would not have any
effect upon the award.
The Court: I think you're right, but what about your position on distribution!·
Mr. Swart: My position is that the Highway Department
should _not be entitled to anything, that this easement was
acquired from Lohman with a .lis pendens on record, and the
Highway Department took it, the five acres, with the full
knowledge of the pipeline easement.
The Court: I think you're right. I will sustain the objection.
Mr. Ferrell: Exception noted, please.
11/17/64
(The document heretofore referred to was
page 118 )
marked Petitioner's Exhibit H for identification
-admission REFUSED.)
Mr.· Ferrell: I would also like to introduce in evidence a
copy of the permit from the Highway Department to Plantation Pipeline Company, dated June 18, 1964, a copy of which
we have just gotten because there was - wait a minute - a
letter from the Highway Department as to the ·Plantation's
installation and the permit is dated November 22, 1964, and
a plat is attached showing the location of the Plantation
Pipeline easement across Highway 50 and going parall~l to
Highway 50 on the north side on property formerly owned
by Lohman, and which refers to ~the sheets 14 - no, 15, 16
and 31, which are or have previously been filed in evidence,
which are those large sheets identified as rejected Exhibits
E-1, E-2, E-3, E-4 and E-5, I think, which again shows that
this - it says to install the 6-% inch petroleum product pipeline along Highway 645 and 50 and across Highway 50, the
pipeline to be installed in accordance with all applicable
State Highway Department ·specifications directing crossing
of Highway 50 to be bored and on the front thereof, it refers
to these sheets, the large drawings that I have previously
tendered in evidence and which Mr. McCommon will testify
to he obtained from the State Highway Department in Richmond, anulhas located the Plantation pipeline on the north
side of the highway within the State Highway
11/17/64 property running along the front of the
page 119 ] Lohman property, as indicated on those, plats.
Mr. Swart: What was the date of that permit,

\

270

Supreme Court of Appeals of Virginia

Your Honor!
Mr. Ferrell: November - here.
Mr. Swart: November of what yeart
Mr. Ferrell: November 22, 1964 was the issuance -was
the letter. The request for the installation of it was dated
June 18, 1964.
Mr. Swart: Yorir Honor, I object. He is going into a permit
that was issued between the Highway Department and a third
pipeline company after this case was heard. Even after ·
Mr. Ferrell: I beg your pardon.
Mr. Swart: In any event, it would not affect it because
it was for a pipeline to be constructed on State Highway
property and not on the Lohman property.
Mr. Ferrell: I'm sorry. I've made another mistake. It the time limit expires - it's dated May 21, 1964.
Mr. Swart: All right, then, I object to it on the grounds
that it was something that could have been introduced at the
trial if they had seen fit to do so, and also on the grounds
that is is completely immaterial because it's between parties
not to this cause and on property not owned by the Lohmans.
The Court: Marked for identification as Exhibit I, and
refused. Objection sustained.
11/17/64
(The document heretofore referred to was
page 120 ] marked Petitioner's Exhibit I for identification
-admission REFUSED.)
Mr. Ferrell: Your Honor, I except to the ruling of the
Court for the reasons previously stated.
Also, to keep the record straight, with regard to the· motion
that we made to ask. certain questions of the Commissioners
- I don't want to violate the rule that is well known. I think
it's Inman versus Inman, the citation escapes me - having
counsel testify in cases on material matters, and I don't want
to embarrass anyone in this case, but I think it's proper for the
purpose of the record, anyhow, to tender and have filed, as the
Court may please, a list of proposed questions for Commissioners regarding Colonial's exceptions in the Lohman
case, which was prepared by me and by Mr. Marsh - he
supplemented and added and revised- and that was Item
No.1, and secondly,-
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The Court: Are they the same ones that were mailed to
met
·
Mr. Ferrell: No, sir. That's going to be Item No. 3.
The second item Mr. Swart: Your Honor, he comes too late now offering
questions for the Commissioners after they have Mr. Ferrell: No, I'm not doing for that purpose; you misunderstand me, and I disclaim that reason, so if you don't
mind my interrupting Mr. Swart: Well, I understand you have a separate
set of questions for the Commissioners that you're
11/17/64 going to page 121 ) Mr. Ferrell: No, I want to explain to the Court
and have my exceptions- really, it's a tender of
proof, really, I think is a more accurate designation, as to
why the questions were propounded, why the questions that
we included in our motion were included. Otherwise, . Your
Honor has refused, for your own good reasons, not to ask
those questions, which we have objected to and excepted.
Now, I think if we let the record stay like that, the Court
would say, ''Well, no prejudice has been shown. How can
you complain Y'' And to avoid that, we want to at least make
up the record with a proffer of proof to the effect that, No.
1, we prepared a lot of questions to· be used in the examination of the Commissioners before this hearing, which are here.
Mr. Marsh saw those gentlemen and interviewed them, and
then he wrote a memorandum concerning his interview, which
is here, and then - and which mentions the questions and
their statements- and then the third item, to keep the record
clear, is a copy of the motion that you have, the original in
the file there, which we hope that you will at least mark :filed,
as of today, of the motion to summon and to propound these
questions, including the three that I specifically mentioned.
Now, could - you could do that in two ways. One is to
call Mr. Marsh to the stand, or to call the Commissioners back
in and ask them, ''Well, didn't you say so and so,
11/17/64 or didn't you see Mr. MarshY" and so on, and
page 122 ) so forth, and I just think that would clutter up
the record.
And I submit that it's much more an efficient way of putting
it before the Court and preserving our exceptions for the
Court to receive, for whatever it's worth, Item 1, the pro-

272

Supreme Court of Appeals of Virginia

posed questions; No. 2, the memorandum that Mr. Marsh
prepared; No. 3, the questions which he and I together prepared, based on the interviews that he had or the memorandum concerning interviews which he had given to me. Now,
that's all I'm asking to be received, nothing further.
Mr. Swart: I am objecting to such matters being received
at this time. We argued the point for nearly an hour this
morning as to whether or not there had heen improper conduct even alleged so that the Commissioners should be recalled. Any evidence Mr. Ferrell had with regard to the
actions of the Commissioners or what should be asked of
them should have been presented before they were called,
rather than waiting until they were called and had testified
and been discharged, and then he .comes along and offers
evidence trying to show they committed error in arriving
at their award.
Mr. Ferrell: I haven't offered it for that purpose, Your
Honor. I disclaim that purpose.
The Court: Well, I don't know that it has Mr. Ferrell·: I want you to understand my position.
The Court: - relevancy, but let the record show
11/17/64 that they are being received, not as evidence if
page 123 ] they are offered as evidence, and I will formally
refuse them and sustain the objection to them as
evidence, but I do not understand them as being offered as
evidence.
Mr. Ferrell: Well, I'm trying to make up the record ·and
say if Mr. Marsh, for example, were called to the stand, he
would say that these are the questions that I prepared, supplementing those that you had prepared and sent to me. This
is my memorandum setting out substantially what I understood the Commissioners to say upon my interviewing the
Commissioners, and, 3, this is the questions that we prepared
and gave to the Court and the reason we gave it to the Court
is that we felt they reft.ected adequately the information that
· we ha:d received on the interviewing of the Commissioners.
I just thought it would be much better to get it in that
way and have it as a proffer th~n it would be to call everybody and question baek and forth, but I don't want to be accused, if the case does go to the Court of Appeals, that you
haven't shown and you didn't make any proffer of proof and
you haven't shown the Court's refusal to ask these specific
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questions has done you any harm. ~d that's the only way I
.know of to do it in. a gentlemanly and expeditious manner.
Now, if I'm wrong, I '11 be glad to abide by the Court's
d~cision and do it the hard way.
Mr. Swart: I'm not sure now whether he's
11/17/64 offering them as evidence or not.
The Court: I don't understand they are being
page 124 ]
offered as evidence, but I am not trying to fence
with you, Mr. Ferrell.
Mr. Ferrell: I .know you're not.
The Court: And I don't want a misunderstanding on what
this is to prejudice you on appeal. I understand that you
are doing this as a way to avoid having to have testimony
.
on this by Mr. Marsh.
Mr. Ferrell: That's right. To show that we had at least
probable cause of asking the Court to ask the questions.
I've been redundant. Let's say, move the Court or request
the Court to ask certain questions, that's right, and instead
of calling Mr. Marsh to the stand or the Commissioners
themselves, and taking it, I imagine, over your objection and
e;Kception, and I imagine it would be excluded, but at least,
I would make up my record, you see, and rather than do it
that way, I am offering it in a memorandum form with that
stipulation that it be received for that purpose.
The Court: Well, this is your proffered proof, or what
your proof would be.
Mr. Ferrell: Exactly.
The Court: And any objection to it if it were testified to
is sustained, if you make the objection.
Mr. Swart: Your Honor, I am .making objection that it
should not be received as evidence and further,
11/17/64 not having seen those documents, I don't even
page 125 ] .know what's in them. I don't know whether they
are sworn to or not, but I would further object
on the grounds that by receiving them as evidence, you would
not give me proper cross ·examination.
Mr. -Ferrell: Of course, that's the best cross examination
in the world, to strike it out, and that's what the Court has
done over my exceptions.
I have one other thing, Your Honor.
The Court: Before you leave this, Mr. Ferrell, it seems
to me that, Mr. Swart, the pipeline would have been entitled
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to put on evidence in support of its motion to require the Court
or to request the Court to interrogate the Commissioners. I
am not sure this is the proper time for it to come in but I
believe had it been offered at the time, it probably would have
been proper in support of its. allegation. I don't know that
the statute requires any more than the allegation, but if this
was offered in support of the allegation, I believe it would
have been proper.
Is that what you offer it for!
Mr. Ferrell: No, sir. I thought that Your Honor had already ruled - in fact, the summons had been issued to the
Commissioners. We have checked on that. We had requested in
our letter back in October that the Commissioners be summoned and the summons had been issued, so we assumed
from the fact that there was no objection, at least, by the
Court to the summoning of the Commissioners
11/17/64 to appear at this hearing. We had requested that
page 126 ] in our written exceptions, that they be summoned
to appear at the hearing on the exceptions.
The objections that had been raised then had not beenhad not been to summons the Commissioners or interrogate
the Commissioners because, as I read the motion to strike the
exceptions by Mr. Swart, he said nothing about not summoning them. In other words, I didn't know until this morning
that he was going to object to the procedure, let's put it that
way, of asking the Commissioners how they formulated their
report.
Mr. Swart: On th~ converse, Mr. Ferrell, I didn't know
until I walked into this room this morning that they were being
summoned for today.
Mr. Ferrell: All right. We both - well, anyway, the motion
on exceptions asked that be done and he didn't object to· the
motion that was filed here on July 17th, and he filed these
motions to strike on the 21st, or thereabouts, so at least, he
hadn't objected to our motion.
Now, maybe he would have objected if he had known that
the summons had been issued, but he didn't do it, so therefore, we assumed for those. reasons that there was no objection to that procedure and that- and we had done this before,
frankly, I will submit to the Court under the new procedures.
It used to be that they would summon the Commissioners and
the Court would examine them some and then the lawyers
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would examine them, and then the Court would
11/17/64 turn them back to the lawyers, if they
page 127 J wanted to. That's exactly what happened in the
P.atterson case, and we submitted in· there a list of
questions to be propounded, just like this. I don't think it was
a formal motion. I figured that, since you had it under 8-199,
the voir dire, that it ought to be at least a part -of the record,
and shouldn't be just a willy-nilly letter or piece of paper that
you pass up to the judge, so we put in in a formal paper that
we propounded to the Court.
And until Your Honor stated this morning, in effect, that
you had your own questions and until, in fact, you had finished
your interrogation of the first witness, we didn't know that
Your Honor was not going to incorporate the three questions
that we consider most important in this paper, in this motion,
which of course bore out our principle contention about the
fee value· of the 3.51 acres.
Now, of course, one of the witnesses did say that they,
on the damage to the residue, did not exclude the acres taken
by the State, which he didn't give the exact acreage, but
whatever acreage we know what it was. And it did not exclude -· and he said this twice - the 3.51 acres within the
right-of-way, and they did that for the purpose of getting
divergence of opinion together.
In other words, they compromised the case by giving them
extra damages on the land within the right-of11/17/64 way, but still - and that's .when I asked the
page 128 1 question to pin it right down .so there wouldn't
be any question about it, of Mr. Wagstaff. That
is question, I believe, No.9.
But, Your Honor, getting back to whether or not this should
have been done beforehand, maybe we should have done it
ahead of time to some of the Commissioners, but we didn't
think that it was necessary and the way the record stands in this
case, I don't think that we were delinquent in doing that or
waived anything until after we found out that the Court was
not going to ask these questions, and- that was when we objected' ·and .excepted and now we have to show the basis for
it, which is as soon as we could possibly get around to· it.
The Court: I will sustain the objection. I don't know
whether I ruled on it or not to the -acceptance of these - I
will put it this way.
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If you propose to have Mr. Marsh testi~y as to these things,
which I understand ~his is just a proffer, I will sustain the
objection to it, and this is your proffer.
Mr. Ferrell: That's right.
The Court : All right.
Mr. Marsh: If the Court feels that I have testified in this
case, in view of that Inman case, I want the Court to tell me
whether or not I should withdraw at this time or .not.
The Court: I don't ·feel that it makes any difference.
Mr. Ferrell: Could those be identified for our
11/17/61 record as J-1, -2 and -37
page 129 ) The Court: Insofar as J -3 is concerned, that
is your motion. That was received and .considered
by the Court prior to the hearing.
Mr. Ferrell: All right. Thank you, Your Honor.
Mr. Swart: What was J-3!
The Court: The copy of propounded and suggested questions.
Mr. Ferrell: Just to make it complete, those were based
on that information. Saved me from testifying, too, on that.
We have now some supplemental exceptions to the report.
I have given a copy of this to Mr. Swart, which he asked for.
The court had not taken up or it had not been set down for
hearing as to particulars, and so forth, and this really gives
particulars and ~dds nothing to the record in the case, except
that it sets it out in the written exceptions, because if you
will look in the transcript of the record, you will see where
Coloniai took objection and exception to the granting of Instruction No. 5 - or to the Court's refusal' of Colonial's Instruction No." 5, and it also took objection and exception to the
granting of Defendant's Instruction No. B, and all this does
is to incorporate that which, of course, we did not have the
record at the time-of the first written exceptions on July 17th,
I believe.
Mr. Swart: Your Honor, I object to any exception to the
report of the Commissioners being received at this time. They
are supposed to be filed within ten days. There was
11/17/64 even no request for extension of that time.
page 130 ) We come now to the time we are to argue
these exceptions and half way through the argument, he attempts to file supplemental exceptions. He also
indicates they may ·be incorporated in his prior exceptions.
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Therefore, I object to any additional exceptions being filed
at this time.
The Court: I think it's too late to file exceptions, Mr. Ferrell.
What reason would there be for this not being included in
your ten days Y
Mr. Ferrell: It's a supplementalThe Court: You could keep going on indefinitely.
Mr. Ferrell: No, sir. It's just_ that we have not waived-'
it said in there the objections and exceptions to the Instructions that appear in the record in the case. He asked for a bill
of particulars, so to speak, and all we are doing is to give
him a bill of particulars as to Instruction No. 5 and Instruction B. That's all, and it's done all the time.
In fact, he filed it and asked for it.
Mr. Swart: These exceptions have nothing to do with what
I asked for in my motion to strike.
Mr. Ferrell: He asked for what was improper but if that
is the ruling of the Court, we note our exceptions, please.
The Court: It would appear that what you put in as Items
12 and 13 is included in your Exceptions No. 7 and 8.
Mr. Ferrell: That's right. We haven't tried to
11/17/64 put in anything new or pull anything different.
page 131 ] It's just to make plainer what the case is all about.
If we waived any exceptions· to No. 5 and ·No.
B, I'd like to know it.
The Court: I think if you treat 12 and 13 as an elaboration
of 7 and 8, 'I think it's proper. If you treat it as another exception, I don't think it makes any difference.
Mr. Ferrell: Your Honor, I agree with the Court's view
on it except to exclude it because I intended for it to be an
elaboration, as you have just stated.
Mr. Swart: If it's included in the original exceptions, there
is no need for it. If it's new material, it should be excluded.
If it's to add exceptions, which they failed to take the first
time, it should also be excluded.
The Court: I will receive it not as evidence but just as
being filed.
Mr. Swart: Note an exception.
The Court: All right, sir.
Mr. Ferrell: May it please the Court, I will try to be brief.
We have been here five hours.
The first point that I would like to make and call to the
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Court's attention is that mathematically, if you divide the
3.51 acres into thea!Ward of $8700, you come up with the
$2500 an acre average.
The Commissioners, I think it's fair to say, have
11/17/64 stated that they gave the fee value of the property
page 132 ] and if you look at the evidence in the case, that's
what they considered the fee value of the property
- I think they said - after Transco 's depreciation.
That is true, but anyhow, however they arrived at the fee
value, they gave 100 per cent of the fee value of the property
in the 3.51 acres.
The Court: Unless they figured that the land was. worth
more than $2500 an acre.
Mr. Ferrell: But then they said this, though, that they
took it on the per acre value after the depreciation of Transco
easement of 15 per cent.
The Court: You're talking about the take, now.
Mr. Ferrell: Yes, sir. I'm just talking about the take now.
I'm going to divide my argument into two parts, although
the second one will overlap the first one.
The cases that we have cited to Your Honor, or at least
we have xeroxed copies for the convenience of the Court,
hold that in situations like this, it is error as a matter of
law to award 100 per cent of the fee value of the property,
that as a matter of law, that the reserve rights of the landowner are worth something.
In other words, it's different, as a matter of law, from a
fee taking. And one of the Commissioners in this case put his
finger of what happened as far as this is concerned
11/17/64 because he said ''We did not value'' - he's talkpage 133 ] ing about the temporary easement- "We didn't
give that any consideration. We didn't give any
award." Why! "Because we were valuing this property as
a subdivision at some future date.'' He was valuing it in the
future rather than the present.
The Court: Mr. Mac Downs' testimony of its highest and
best use was to hold for subdivision.
Mr. Ferrell: I know it, the highest and best use, but he
didn't say the value of that time, ·but he said, "We were
valuing the property, we were making our report, we were
making our return and disregarding the fact that it was
now being run as a dairy farm,'' which is a fact, and that's
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what I point to you on this percentage of the $2500 value for
the 3 and a half acres, which is the full fee value, which it
is proper to conclude here.
And they made no - at 100 per cent of it - they made
no consideration or made no allowance for the fact that between now and that future date, the reserve rights of the
landowner were even more valuable than they are under the
testimony in the case, and I think the Court will have to
agree with that as a matter of common sense, and that is one
reason I wanted the Court to view the property and the aerial
photos, and just looking at it today, anybody can look at it
and see that the r~serve rights of the landowner are worth
something, maybe $1.00 a year, between now and the time that
it's going to be subdivided, if ever, at some
11/17/64 future date, but it's worth something, and when
page 134 ] they gave 100 per cent of the fee value of the
property, they erred as a matter of law.
Now, the cases bear this out, and so that Mr. Swart may
have them- I'm not going to read them all but ALRThe Court: Well, aren't you assuming, though, that the
Commissioners could not have found that the land, the fee
value of the land, was great~r than $2500 an acre Y
Mr. Ferrell: How could they, and not have disregarded
the evidence in the case! There wasn't any evidence in the case
in excess of $2500, and they could not The Court: How about their- viewY
Mr. Ferrell: I'm glad you brought that up.
The Court: That can't be the sole evidence.
Mr. Ferrell: That's right, but then you measure - you
measure now, because .21, let's call it - since 1962, it's not
like the old cases where it says the award of the Commissioners
if entitled to. great weight because they might predicate their
:findings solely on the view in the case. That's out. It's still
true as far as 33-64 concerning Highway cases, but in this
particular instance, and no case has been decided on this
point since the amendment - no case has arisen - you have
to look at the record in the case and if the record does not
bear out the Commissioners' award, looking at the property
which the Court looked at, too - in other words, you set
aside awards of juries because it's contrary
11/17/64 to the law and the evidence or it's without
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page 135 ] evidence to support it, and there's no evidence
in this record to support a higher evaluation
than $2500 an acre, even if you take Mr. Wright's testimony.
The Court: Well, then, what is the purpose in giving them
the instruction which was offered by you, I believe - I'm not
sure of that - that they are not bound by the evidence in
the caseY
Mr. Ferrell: Or the opinion of experts but The Court: What purpose does the view serve if they can't
go beyond the evidence in the case 7
Mr. Ferrell: Well, they can't go beyond the evidence in
the case, no. Wait a minute, let me put it this way. I will
qualify it this say.
They can't go beyond the evidence, the competent evidence,
in the case because you could get a real ''screwball," so to
speak, on the stand to say it's worth $100,000, and then yon
can't go to any court of law in any sense of the word and say
just because yon happen to be- in fact, in the last two cases
there, Patterson and Horner, they say it's within the range
of the upper and the lower, but that's not the test. It's the
competent evidence in the case, and that's why,_ on .this motion
or these exceptions, may the Court please, the Court itself
has got the scales of justice and weigh the testimony in the
case, and yon 've got to say whether or not, not that you
would have given the same award, but whether
11/17/64 the evidence was competent or w h e t h e r
page 136 ] this thing exceeded the competent evidence or
whether they made a plain mistake, as one of the
witnesses testified to, and that leads me into the next point.
But as to the hundred per cent of the fee value, let me
say that we have also included, besides these cases that I want
to mention here for the record and also for Mr. Swart, because
I - 38 ALR 2d at 788, page 792 : ''The rule followed in most
instances has been that in respect of the area required for the
easement, the owner is to be compensated merely to the extent
of the estate taken and in many cases, the court has distinctly
indicated that the amount to be allowed would necessarily be
something less than ~he v~ne of the area_, in _fee/'
· And in ~ Nichols, on eminent domain, Section 12.41(2),
at pages 282, -83, it says: "When an easement is taken whlch
does not require an exclusive occupation of the surf~ce, such
as the right to lay and maintain telegraph .wires and sub-
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.terranean pipes over or through private land, the owner is·
not entitled to recover the entire market value of the land
·
subjected to the easement.''
. . In American-Louisiana Pipeline C ompOffiiJJ against K ervnerk,
103 Ohio Appeals 133, 144 N.E. 2d 660, a 1957 case, the Court
said·: "At the outset, it is to be noted that in its legal aspect,
an appropriation of an ·easement for underground pipeline
is different from that involved in an appropriation
11/17/64 where· the fee of the owner is taken. According topage 137 ] the great weight of authorities, in respect to the
area taken for an underground pipeline easement,
the owner is to be compensated to the extent of the estate
taken, which "is necessarily somewhat less than the value of
the area in fee.'' That's at pages 664 and -5.
In Utah, the Supreme Court of that state in Washatch Gas
. CO'ffiiPOJfl11 against B ouwhuis, 26 Pac. 2d 548, a 1933 case,
reached the same conclusion after an exhaustive review of
the authorities on this point.
And in West Texas Utility CompOJn,y against Abernathy,
which is a 1961 case, reported in 348 SW 2d 794, the Court
reversed an award as excessive, quoting from an earlier Texas
case with respect to the question of· whether the taking of an
easement can constitute the taking of a fee, and said:
''The ·conde'mln()r did not take the entire fee but only an
easement. Such easement not carrying with it the right to
exclusive possession; such a taking has been held to be a
taking of less than the entire fee and therefore, the entire
value has not been destroyed.''
This is settled law in. Texas and needs no further discussion.
And on that point, there is United Fwel Gas Company
against Mauk, 272 S.W. 2d. A-10, a Kentucky case in 1954;
Texas Pipeline Co~y against Jo"Jvnson; ·a Louisiana case
in 1953, reported in 65 Southern 2d, 844 ;. Te'fllnessee Gas
Transmission Company against Jackson, a
11/17/64 Kentucky case in 1949, reported in 224
page 138 ] S.W. 2d 660; and companion .cases of Warfi~li/,
Natural ·oas ·.Co'fYIJl1(llfi;U against· Hammons, reports a ·Kentucky case· of 1930, reported in 24 S;W. 2<L 933;
and finally McMillan versus The Philadelphia Compa'fVJI,
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1 Pa. Sup. 648, a case of 1896, where this statement is stated
to be the law by- or this principle is stated to be the law
some time back.
In the authorities which we have - we haven't given the
Court all of those but we gave the three or four of those that
I previously mentioned, but I also want to show that this is
in accord with the appraisal practices. We have given you
and we refer you, Mr. Swart, to a book on condemnation
appraisal handbook by Mr. George L. Schmutz, which was
revised by Edwin A. R·amms in 1933, published by Prentice
Hall, Inc. where he classified the type of easements and on
pa:ge- in Chapter 13 of that book on page 205, he goes on to
say that it's got to be less than the fee value, and he says I'll read there :
''It must follow that the value of the easement will be less
than the value of the fee of the area in the easement. The
latter, the fee is the value of the aggregate of all possible
easements and rights-of-way.''
He goes along that line. The same thing is reported in the
other two gentlemen there, the effect of pipeline easements
on subdivision developments in the Right-of-Way Journal of
August, 1960, by Mr. Martin Beccia, with the
11/17/64 Tennessee Gas Pipeline Company, and Mr. Colin
page 139 ] Campbell, a study of the effect of pipeline easement on subdivision development in the December, 1960, Journal of the Right-of-Way, page 23.
And that leads me to the damage item, so we contend that
as a matter of law and as a matter of sound appraisal practice, the award of the full fee value for the entire or the
average fee value for the entire 3.51 acres was in error.
-The Court: You don't feel there is any area there-in which
the Commissioners could properly determine that the full fee
value was worth more than the $2500t
: Mr. Ferrell: Let me understand your question.
The Court: You don't feel that in this case, the Commissioners could properly make any determination that would
be valid that wouldMr. Ferrell :·That would be more than $2500.
The Court:: That the value of the fee was more than $2500.
Mr. Ferrell: My answer is -no, they could not, and .the
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property owner is put on his own- Mr. Wright, who testified that the fee value of the property as it stood on the date
of the filing of the petition was $2500 an acre, and he said that
after considering the Transco easement and the water can't
rise any higher than that testimony, and if they come in and
say it's worth $3000 an acre, which they haven't said, it
doesn't work out that way, and they haven't taken $3000 and
depreciated 80 per cent or any other percentage because
you can't get it down to this· award by doing it
11/17/64 in any such fashion.
page 140 ] In other words, the only way you can do it
mathematically and based on the evidence in this
case is to use $2500 an acre which is the fee value. That's
the only way yon can do it, unless yon 're going to ignore the
testimony entirely, and the record entirely, and yon 're going
to ignore mathematics.
The Court: Well, what purpose does the view serve then!
Mr. Ferrell: The view is evidence to the extent - well,
it's more than in a civil action; more than the jury in a civil
action case. There, the rule is that when the Commissioners go
on the view, they can just evaluate the other testimony that is
adduced in the courtroom.
In cases where the view can be evidence but not the sole
evidence in the ·case, why, then, they go out there and they
value the testimony, it's true, in the light of their view but
then they can see what damage has been done to the property,
whether or not a witness has said that the roads or the thing
has· been sodded correctly, or the thing has been restored, and
all like that. They can pick up information as to that, but you
can't go out on a view, may the Court please, and see written
in the sky on the rainbow that this land is worth $3000 an
acre. You don't get that on the view, and it doesn't say that
the Commissioners are experts, and that what their opinion
is is the sole criterion in the case.
Otherwise, Your Honor, if yon do that, then you
11/17/64 might as well kiss goodbye any principle of judipage 141 ) cial review. You've got to have something here
in the record. Yon 're not running a kangaroo
court. You are looking· at the record and evaluating things
and using your common sense and legal training, and all, to
evaluate all these things, and you can't just say, "Well, I'm
going to close my eyes and because the Commissioners can go

284

Supreme Court of Appeals of Virginia

out there and - maybe they're crazy and maybe they're not
experts but they can go out there and formulate their own
opinions of the fee value of this property, contrary to all the
testimony in the cas~ and contrary to common sense.'' I submit no.
I say they are bound by the testimony and this West against
Anderson case, there they said a landowner, they said he was
boundThe Court: But your own instruction says the Commissioners are not bound by the opinion of the witnesses who testify
or by the apparent weight of the evidence.
.The Commissioners, having viewed the property, have a
right to exercise their own judgment based upon the facts and
such view cannot be considered the sole evidence~
Mr. Ferrell: Yes, but go ahead, read it.
The Court: The award of compensation must be based upon
the evidence which they deem to be competent and worthy of
belief in the light of the facts obtained Mr. Ferrell: Now, there's the· key clause.
The Court: But you don't expect to go out there
11/17/64 and see a number written on the ground, but it
page 142 ) seems to me under your theory, you eliminate
the necessity or the advisability of the view except
as a - 1 don't know what it would be. I am a little concerned
about your theory.
Mr. Swart: Your HonorMr. Ferrell: You have to give each one of those words in that
instruction the proper weight. In other words, when you say
you're not bound by the experts, I think that's perfectly
proper. You've got experts - one said $2000, another one said
$2500, then the third one said $2500, why, they can't be bound
by the experts. In other words, they could, within that range~
they could come up within the thing they thought, based on
their view, and the other testimony in the case within that
range, they·would be able to take something in between. That's
what it means to me, and I don't see how you can do it any
other way, or else you are abdicating the judicial process. Mr. :Swart: Your Honor, you're doing a good job on this
point but might I say something on this point before we are
lost in. the maze.
.
.
First, I think the view is impo:rtant. I think the Coriunissioners do have a right to consider the evidence. of the view- but -
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The Court: I think you had better let Mr. Ferrell :finish.
Mr. Swart: Oh, I thought he was finished on that point.
Mr. Ferrell: Well, I'll be glad to ar~e it any
11/17/64 way Mr. Swart says or the Court says, but I do
page 143 ] think I might slide over something and then later
on, when I think of it when I got my second point,
· but I want to talk about the damages now, if it's all right with
the Court and with Mr. Swart, because there, I think the evidence is even more clear, based on the record in the case and
on the testimony of one Commissioner, the ~ne~ who wasn't the
freeholder - I've :forgotten his name right now - but, Your
Honor, I don't know whether we've gotten straight on this
·
business.
If you multiply the 271.59 acres or diVide it, let's say, in the
so-called tract which is shown on this blueprint and shows it
going to the center line of 645, incidentally, but not to the
center line of 50 - if you divide that into the award of damages of $47,528.25, you come out exactly $175 an acre. I mean,
that's just plain mathematics.
.
Now, Mr. Wagstaff said that they took the damages and
they included the 3.51 acres in the right-of-way. They didn't
exclude it, I think is the waY-he put it. The record will bear
that out, I think, or at least the substance of what I'm saying,
..
.if not the phraseology.
So it is absolutely clear to my mind that - I don't think it
can be gainsaid- that this Commission, in order to get the
three who were higher with the two were low, or vice versa,
applied a rule of giving damages that included what the acreage that they had already awarded compensation
for.
11/17/64
So that was the way I get the $175 an acre and
page 144 ] that is the way I get-107 per cent of the fee value
for the ·entire acreage or the 3.51 acres, and I
think that comes out to around $500.
Now, you might say that's ® ·mA,fllimis but to me it shows _
it's just part and parcel of the ignoring the Court's instru~
tioils in this case and they said, according to - or in reply
to the Court's question, '~We ,followed the instructions the
way we understood them.''
. But I submit the Court ·said you are supposed to do two
things here. First, giv~ compensation f9r the property taken
and then the damages to ·the residue, and you n~ade it abso-
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lutely clear that they weren't supposed to double them up and
they weren't supposed to do that, so I say that if it's a little bit
wrong, boncio ums, it's falsio excluvius, or whatever it isI've forgotten that now.
And you can't just be a little bit wrong. That is wrong and
the Commission has verified what we suspected under oath, so
we say that in damages to the residue, they have included and
given double compensation for the easement and the rightof-way.
Now, I can't argue - it's a matter of opinion as to the ten
approximate acres in Transco. I can't argue because it's a
matter of opinion as to the 50 acres in the flood plain. I had
hoped that we would get some information specifically on
that, but I can't say that on this record, but I can
11/17/64 say this, that if Mr. Wright was correct-and cerpage 145 } tainly, the landowner is bound by his testimony, that the Transco easement had damaged it down
to $2500 an acre, and that's what he said, had damaged it
down to $2500 an acre, how in the world can you award for
that .17 of an acre at the rate of $2675 in the parallelogram,
in the Bull 's-eye, unless you can say, I'm going to ignore
my own instructions. I'm going ·to ignore the testimony in
- the case, even by the landowner's own appraisal, so I submit
that there they compounded, not the felony, because nobody
has committed a felony here, but they compounded the error.
And the error was that they disregarded the Court's instruction. They disregarded the evidence that there was left in the
·
residue, in that tract of 271.59, less the 3.~1 acres.
~ fact, one of them said he assumed. One of the Commissioners sat right here and said "I assumed that the approximately five acres' '-I think he. said-" of the State Highway
was excluded.'' ''I assumed that so and so was excluded.'' Or
wait a minute, he said at first they were going to exclude
the Transco easement but that was another thing that they
gave in on, and all, to reach agreement.
Now, you can do that where it's a matter of opinion. I'd be
the first one to admit that. Because that's a matter of opinion
on the T'ransco, but not to exclude property that bad been
transferred and wasn't a part of the tract that belonged
to Mr. Lohman and which the testimony, uncon\ 11/17/64 tradicted by Mr. Courson, was th!lt .it was five
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page 146 ] acres less, because it was in the road. Are we just
going to ignore all that and say, ''Well, just because only one man said it-Mr. Wright didn't say it." Mr.
Wright didn't care what the facts were. He aidn 't give you
any-in fact, Mr. Wright didn't give you exactly the 271.59
acres as the residue of the property. He took, and you can
figure this out mathematically, he took the 3.51 acres off.
He took 268, and then applied his 10 per cent, but the trouble
is they didn't even follow Mr. Wright.
So I say you can't excuse the Commissioners. Now, on
Instruction B-4 was given. without objection and that was
the one that said you can't compensate them . twice, the
landowner twice for Colonial and the other, and each one of
the Commissioners said, ''No, we didn't do that. We understood your instructions, Your Honor, and we followed your
instructions to the best we knew how.''
But the fact of the matter is their report contradicts it.
They didn't follow the Court's instructions as to 4-B, and
in other cases where the Commissioners have come back and
said we gave the fee value and we disregarded these other
easements, either they settled the case for less, discounting
that, or they have given a new trial.
So we think that on the Patterson and the Horner cases,
and authorities cited here, we are entitled to a new trial
for that reason.
11/17/64
Now, I'd like to talk-! don't think that Inpage 147 l struction 4-B, there could be any question about
. the propriety of that. It was given without objection and exception, so certainly what happened here was
~
contrary to that ins~ruction.
Certainly,.· it was contrary to the evidence to give 107 per
cent of the fee value.
·
Before I get to Mr. Wright's speculative damages, and so
on, ·I would like to say this about Instruction B. Instruction
B is the one that-let me get it here. It's in the transcript.
It's the one that absolutely abrogates the old famous Bo'IUJJtelibi case, the Prwner case and the Gorman case, which talks
about fair market value as of the date of the evaluation or
the date of the taking, and so on, and that is what one of
these Commissioners-he let the cat out of the bag on it. He
said they evaluated it on the basis of what it would be in the
future.
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The Instruction B, may the Court please, I ·realize was
taken from the book on instructions, 25-52, I think it is, but
significantly, it doesn't have any authorities in support of it.
And I think aU the Court needs to do is to read, and we
have ·included the FonticeUo case, 147 Va., the Prwner casethat's 147, Mr. Swart, 355-the Pf""'llner case which followed
later on.
We have done this in reverse-173 Va. 307, a 1939 case,
and then last but not least, the .Appalachian Electric OomrpOiny against Gof'm(Jifh in 191 Va. 344, and you will see 'that
hi those ·cases, they are not allowed to award the fair market
value of the land - just look at this and read this instruction.
11/17/64
page 148 )

''The Court instructs the Conunission that fixing a just compensation for the land taken and for
damage to the residue of defendant's land' '-th~y didn't
say damages including the land taken-'' the Commissioners
are not. limited to the use which the landowners are actually
making of the land.'' Now, that's true, and that's ~what the
Prwner case says very clearly, but ''the landown~rs are entitled to have the Commissioners value' '-listen to this-·
''consider the value of the land for any purpose for which
is reasonably available and the landowners are entitled' '-it
says just_ consider, now-" are entitled to be compensated
for the land taken and for the ~amage to the residue on the
basis of the most valuable purpose for wPich_ said land is
susceptible of being used.''
Now, that doesn't· say on the mar~et value of the land,
considering its most valuable purpose for which it is reasonably adaptable, or which may be mthe reasQnably foreseeable future, which are the catch phrases and the .limiting
ph.~ases in the Fonticello and in Prwn.er and in Gor~
in· fact* all the cases that I know abo:nt. I don't- know of a
single case that says that fair market value, now, can be
awarded or damages can be awarded on .the basis of. this instruction.
..
· And they say ''just compensation'' and they say ''damages'' as of the date of evaluation can be ·computed on its
most valuable purpose, regardless of whether it's now or
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in the future, or ten years from now, or whether
11/17/64 it has any effect on present value.
page 149 ] Now, that just turned them loose and that's
exactly what one of the Commissioners said they
did in this case and that's the trouble in this case, or one of
the troubles because there are plenty of them.
Now, as to Instruction No. 5, this is a matter of opinion.
Instr~ction No. 5 says, Your Honor, in effect, it outlines the
reserve rights of the landowner and says at· the tail end of
it that the landowner can do these things and exercise his
reserve rights without the ''consent of Colonial.''
The Court: Is that the instruction that was refused f
Mr. Ferrell: Yes, sir, which you might say, "Well, that's
a matter of''-let me put it this way.
Talking about Instruction 5, which really said that
this matter of the reserve. rights ·could be exercised without
getting the consent of Colonial. I will be the first to admit that
that is a matter of the Court's discretion but l'm saying
in this particular ease-l wasn't here but I read the record-·.
and there was a lot of hassling between counsel for the respective sides and between the witnesses, and .a lot of statements and some of them were not clear as to these reserve
rights and the truth of the matter is that the question was
. . not a matter of policy; it was not a question o~ what Mr.
Giles believes or what Mr. Marsh believed, · or what Mr.
Swart believed.
It was what the Court believed because that
11/17/64 was a question of law and the question of law was
page 150 ) properly for the Court, and none other, for the
decision. If there was any differences between the
parties, the Court-and there was considerable differencethe Court should have exercised its discretion and instructed
the Commissioners in no uncertain terms, and that was the
intention of that instruction, which the Court first ·started
to give and then decided not to, and that's our point.
In view of all circum-stances involved, in view of the
great acrimony and the uncertain s~tuation as to the reserve
rights between all of the parties involved in the case, except
the Court, that should have been given to clarify the situation.
The Court: I don't recall any particular acrimony during
the case. My recollection as the reason for not giving it was
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that it was spelled out in the petition fairly clearly as to
what rights were reserved. That was my reason at the time.
Mr. Ferrell: I'm sure the Court had a good reason at the
time, but now we've got a second thought and looking at it
as a Monday morning quarterback, which is not a very nice
position to be in-it's a critical position but that's what
lawyers have to be when they represent their clients-looking back on it, I think it was an error for the Court not to
say the interpretation put on by the landowner and his witnesses, that you have to get permission or even some of
the witnesses who were not experts and even some of the
witnesses for Colonial got mixed up on cross
11/17/64 exammination and at one time, the question-the
page 151 ] objection was made and the question was sustained, but that didn't stop it, so to speak, that
even he got mixed up as to whether or not Colonial had a
right to say this, that and the other.
They did say, "Well, we'd like to get together," but the
point of the whole thing was-and Mr. Wright was the one
who was testifying-' 'my 10 per cent depends on whether
or not they're going to be reasonable." And that's what gets
me. It's not a question of whether we are going to be reasonable or not.
The landowner has certain reserve legal rights and he
didn't have to ask a by-your-leave of anybody. He didn't
have to ask Colonial whether they were going to be reasonable
or not. He could do whatever he darn well pleased, so to
speak, so long as it didn't endanger or interfere with the line.
His opinion, and his .expert's opinion, were just as good as
Colonial 's-in fact, maybe they· would have been better because Colonial, after all, is the writer of this instrument and
it's construed strictly against them, and if you say, ''Well, you
can't keep us from doing that because it's not clearly spelled
out in the deed, you should have said so.''
. Now, it's in that connection that I'd like to pass on to
this matter, and that is to the stipulation that was offered,
or the amendment of the petition that was offered, and which
they refused, and, of course, it was intended to clarify the
petition and to minimize the damages as much as possible.
11/17/64
This question of quit-claiming and doing all

·colonial Pipeline Company·v. William Lohman,

~tal.

291

page 152 ] those sorts of things~now the Court, and I just
want to compare the action of the Court in refus~
ing the stipulation or the amendment in that regard with
the stipulation as to-you know, there was an argument as
to whether or not in the easement, you could lay the pipelinca
over the ground.
·
Now, I never heard of that. The way it's written to me,
it's clear that the pipes got to always be under the ground:
In this case, they talk about an easement over the land, they
were talking about for the purpose of construction. You
can't put a pipeline in the ground unless you go over the
land and dig a ditch and put the pipe in the ditch and cover
it up, and that's why the word "over" is in there.
But, anyhow, there was a big hassle about that and they
said, "Oh, no, we'll stipulate that. We'll clarify that. We'll
do so and so. and so.'' In other words, everything was just
lovely as -far as amending the petition was concerned or stipulating as far as that was concerned, but when it came to
something here, they said, '' Oh, we want all. We want every
last drop of blood that we can get, based on this thing, whether
it's going to hurt us or not. We want to hold you to it
whether you want to give this thing or not.''
And I just want to compare those two together and then
call the Court's attention to Code Section 25-46.14, where it
says there that the Court shall freely allow
11/17/64 amendments. What for Y To further the ends of
page 153 ] justice, and by inference, to minimize the damage. We don't want to cause any more damage; we
don't want to take any more rights; we don't want to be
any more arbitrary than we have to be. We don't want to
do anything except protect that line. We don't.want to hurt
the property owner needlessly. We don't want to keep him
from subdividing, so we say that under that section, it clearly
spells out and it's taken from the rules of the Court in equity
proceedings and puts it plainly in condemnation cases, that
that was a matter of judgment, yes, but it should have been
exercised· for the purpose of clarifying and straightening
out the thing.
The Cou·rt: My recollection;_was that offered at the conclusion of the petitioner's case, that amendment t
Mr. Ferrell: I think it was toward the end of the case,
Your Honor, to be exact about it. And there's another section
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I want to. call your attention to to show y~u that these things
~even at the conclusion of the case. I'm glad you. askedthe _question.
Look at 25-46.23, which says, in effect: ''If, during the
trial of the case, the landowner and the condemnor agree
on ·any ·matter with respect to '' - it enumerates a lot of
things-''crossing, '' they may stipulate and it's a binding
agreement, and they make it a part of the Commissionei's'
report, and it's a covenant running with the land, and that's
been in the law since away back yonder in 1890-something
or '80-.something, where the railroads were
11/17/64; doing that because lots of times, they had
page 154:-] these cases and they wanted to make some agree.
ment as to the crossing with the landowner, anq
s~mething would come up in the trial of the c~se, so they put
that in, and the V ALC said. keep it in there, and that is
.almost verbatim a holdover from the whole thing.
So I say it sho:uld have be·en done that way. It was offered
as a stipulation and it could have been left in that way in
order to minimize the damage, . ao it certainly shows to me,
.those two section, that the policy in the statute is not to penalize the property owner and say, ''Well, he's come to court
a certain way and he's going to get it all this way.'' It~'s not
to p~nalize the condemnor. There are a lot of things that can
come up during the course of a trial.
The Court is trying to further the ends of justice and not
.to penalize anybody· and for that reason, these things should
be freely granted, and in this particular case, it was made in
good faith and certainly with the witnesses there, they could
have made the proper allowances for it. No one was caught
by surprise. No harm, I say, but only justice would have been
accomplished by allowing it.
I'll be the first one to admit that it's a matter of discretion,
but we say that, unfortunately, the Court's di$cretioli. in. the
heat of the. trial was not exercised properly, the way we see
it, on Monday morning.
11/17/64
Now, ~d lastly, Mr. Wright's. $peculative testi•
page 155 ) mony. I have never read a transcript where the.
·
gentleman's testimony as to damages to _the residue was .as· vague and unfounded as this gentle~an 's testimony in this particular case.
·
I'm not going to read all of th~ questions and. answers
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in there •because of the sake of time. I'm just going to say
that when he. valued the residue at $670,000, and then damaged it, less 10 per cent, or $~7,000--and, incidentally, to get
the $670,000, it's $200, he testified to that later, or something
like that-an~ I'm rounding the figures off just like he did,
but you can take the residue, as· I mentioned before, and you
get the right amount on $2500 an acre.
He went on and said-this is at transcript 228: ''A more
important factor besides that is the fact that they"- meaning Colonial-"have the right to do it with the lines that are
there, but if they were to put a third line through-if they
come to court on a third line-" Objection on the grounds
that there is no evidence as to a third line was overruled,
transcript page 229.
Then Mr. Marsh for Colonial objected to Mr. Wright's
drawing conclusions with regard to costs when there was no
factual evidence in. the record as. to such costs. At transcript
230, he said, that is, Mr. Wright: "But think about the costs
and the expense that goes into having to do this additional
work, when you aren't able to run maybe your sewer, storm
sewer, and your streets together. Think of the
11/17/64 expense that would be there.''
page 156 ] And further on down the page: ''But then the
the other thing is is whether or not they are
going to allow you to put it through anyway.'' Whether
they're going to allow you to put it through, anyhow, and
that's why I say that the Court should have said, ''That's
not true. It's not a question of their allowing you, they meaning Colonial, because they have the right to interpret what
will interfere.''
·
.
Objection sustained, transcript 231.
Now, by Mr. Wright, transcript 232: "This property might
have· have to be developed in two parts because of these requirements in these easements and these rights that they are
taking in this case to the property own~r 's land.'' And it is
also apparent that Mr. Wright concludes that _what he thought
to be the possibility of an explosion involved in the pipeline in
forming his opinion as to the damage to the residue, and I
realize that the Commission said, most of them said, that
tney didn't regard the explosion,. or possibility of explosion,
but Mr. Downs said he did, that they did, regard the possibility of explosion, and Mr. Wright did.
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''If you should have any trouble"-this is at transcript
234-' 'with this pipeline, such as an explosion somewhere, or
for any reason-they might tell you well, it won't take place
but one time' '-they meaning Colonial-'' in a million years.
Well, when is that one time going to happen!"
11/17/64
It's worth noting, all this vague, general and
page 157 ] speculative testimony by Mr. Wright was brought
out on direct examination, and on cross examination, Mr. Wright was questioned repeatedly about the fact of
whether it was in his own personal knowledge on which he
based his opinion about the value of the residue and depreci_ated 10 per cent, and here's what he said-I'll just give you
one question and one answer:

"I want you to tell me what elements you considered and put
a figure on them to make up this 10 per cent damage to this
tract of land that you claim is damaged by Colonial going
through there.''
And the answer-this is at transcript 254, 'All right. First, we know how the lay of the land is
because I've walked that Colonial Pipeline easement from
the front to the back and back again. I know the terrain.
I've driven around the property.''
·Down farther: "I've considered these factors and then
applied this peculiar easement that is going through here.
You talk about the damage of 10 per cent-I have taken the
assumption that if you try to go across this property, you
have go to do-if you try to go through, make a cut, try to
get your lines under, try to get storm drains under it, yon
have got to-somebody's got to interp-ret whether or not yon
can do that."
And further, on page 259, "there's a question in my mind
whether you are going to even be able to get across
11/17/64 it, or to get across ·it profitably.''
page 158 ] And yet, as the Court said, we thought the
easement spoke for itself, so you can see that,
at least, Mr. Wright didn't think so.
And Wright further stated, at 261, "I see the crossings.
I'm assuming that you might have a lot of difficulty getting
across.''
Question: "I think you mad~ that pretty clear."
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Answ~r: ''I don't know. If I could see something that says
yes, you c~ cross this, and you can cut down three or four
feet, or you can run the sewer line here where you want, then
that would make a difference.'' Transcript 261.
And I just cite one. authority on this matter of the witness
giving a basis for his conclusion, and that is our dear friend,
Mr. Wigmore, than which there is no whicher, says:I think we gave you the excerpt from Wigmore on evidence, didn't I Y It's in there to the effect that you've got to
show the basis for your opinion. You've got to have some
basis for your opinion or else, your opinion that you just pick
out of the air is no good.
Now, as to explosions, and he said explosions made a difference to him, I want to call the Court's attention to another
decision that we have included there from the Court of Appeals of Kentucky, which is the highest court in that state, in
Dulledge against the Twas Gas TrQ/niSmission
11/17/64 Corporation, and there they pointed out and
page 159 ] spelled it out as clearly as I have ever s·een it as
to when you can testify as to alleged damages
caused from fear of explosions, and on page 353-I don't believe I gave the citation-256 S.W.. 24 349, a 1952 case, at
page 353, it says-here are the three things that have got
to be established in situations like this-this is about the
middle of the page:

·"That there is a basis in reason and experience for a
fear of explosion.
"Two, that such a fear enters into the calculations of a
substantial number of persons who deal in the buying or selling of similar property, and
''Three, depreciation of market value because of the existence of such fear.''
And then they go on and say, "But in this case, "-the
instant case, the Kentucky case, they hadn't laid the foundation. Now, we give you another authority there . as to the
bases for concluding damages to the residue, especially to
pipelines, and I'd like to call the Court's especial attention to
Mr. Mauk again, which is there sort of in the middle of the
book, on valuation of easement, Chapter 13 again, at page
211, and he has a heading ·of this paragraph called ''Fact
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v . .Belief.'' Fact versus belief.
''The unpardonable sin in appraising is the development'
of a belief into a th~ory of damage without a foundation of
fact. In the study of the value of a power line·
11/17/64 right-of-way, the first impression may be that an
page 160 ] appreciable damage is done to the remainder.
''At this point, it is well to remember that the
question to be· answered is not the appraiser's so-called opinion of damage which is really an unsupported belief, but
rather the appraiser's opinion of the public's opinion. Thus
arises the necessity of an investigati~n of market phenomena
for the purpose of ascertaining actual current p·ractice or
use as a guide in valuation in value estimation.''
The same principle is enunciated in the other articles about
where they made case studies (\f pipelines-these are gas
pipelines which do explode-in subdivision areas, and there
they have shown that the marketplace, which is the test in
the marketplace, there is no such diminution in value of the
property.
Mr.. Wright was asked repeatedly ''Have you made any.
study Y Have you found out where any similar easement has
depreciated the market value of land for subdivision pur:...
poses!'' And we know in Fairfax County where there have
been subdivisions developed right on top of the pipeline, and
he said, no, he didn't know of any. "Well, how can you
support all this damage to the residue as a result Y'' Talking
about costs and utilities and so on, and there's a pipeline
right out there in the street of Colonial's that winds around.
Has that prevented ~he development of any land Y Has it,
down here in Old Creek Estates-the pipelines come through
there. They are building houses there all the time.
11/17/64 You can just look at it. The Court can go see them.
page 161 ] We know-and it was cited in the case, in the
this case-Washington Gas Light, with pressures
in excess of 125 pounds a square inch. They are building them
all the time.
·
People accept them. P~ople accept 65 miles an hottr on the
streets and highways. People live on streets now where our
grandfathers and grandmothers wouldn't have lived because
they'd have said it was too· dangerous to live out there-where
all those cars went by. They accept these things now.
So the test is not what somebody themselves think because
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they are ignorant or because they haven't investigated. These
experts are employed to go out and :find out what is the
phenomena: in the market and come in with, not just a guess
and by golly, an opinion but based on the performance in
the marketplace, and then to give their opinion as to that,
and they did not do it in this case, and as a result, that's where
the Court has got to weigh the evidence in this case.
We have an award in here, if you take the three and a
half acres in the right-of-way and divide in into the $56,000odd, you get about-well, it's about $30-odd thousand--$16,000
an acre on that basis for a subterranean easement, where the
surface of the lana is still-can still be developed for subdivision, for farming, for dairy use, which is the present use
of the property.
To me, it's absolutely unthinkable and I must say you-can't
compare verdicts, so tC' speak, in this case. It's
11/17/64 sort of an outmoded dissertation or. procedure,
page 162 ] ·anyhow, but you can look in these other cases
of pipeline easements. You can certainly lo.ok at
the Horner case, and you can look at the Patterso'n case, and
there there was no award for damages to the residue, and the
question was the damages within the easement itself.
· Whyf Because, as a matter of fact, as one of the appraisers
points out, as far as land development is concerned, you have
no more sales resistance to these utility lines or gas pipelines,
or transmission lines, than you do as to the terms of :finance.
Of course, you've got some sales resistance because of how
much interest you've got to pay for your money and the terms
of the sale and all, but you don't have any more trouble because of these utility lines or the proximity of the lines than
. you do to the terms of :finance.
In other words, we've got to be realistic.
Now, I'm at my conclusion. I'd like to say this right where
I should have started, and it does relate to the Court's question about what are you going to do about it under this 2546.21'
I gave the Court the citation or portion of the .note in the
Virgiwia ·Law Review that discusses what happened at the
'62 General Assembly when this section :was adopted, but
before this section was adopted; our Supreme Court of Appeals had held in numerous cases that ''since the Commissioners may base their findings upon facts obtained by
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their own view of the property which does not
11/17/64 appear in the record,'' their award could not be
page 163 J set aside unless it was shown by "clear proof''and that's taken from the statute, which has now·
been repealed-that their award was, one, "based upon erroneous principles" or, two, "the amount allowed (was) so
grossly inadequate or excessive so as to show prejudice or
corruption of the Commissioners.''
For example, you could see the Gorrnam, case in 191 Va. 344,
the Picket case in 197 Va. 269, and Watts against the HiJglvway
Commissioners, 202 Va. 166. And the other authority, 6
Michie's Jurisprudence, Eminent Domailn, Section 78 and 81.
But this new Code section, however, provides that "the
view"-strike that. Section 25-46.21 provide~ that the "view
shall not be considered by the Commissioners or the Court''not -just the Commissioners-''or the Court as the sole evidence in the case.''
Thus, although the view is not evidence in civil actions, it
is evidence but not the sole evidence in a condemnation proceeding under theVirgmia General Condemnation Act.
Inasmuch as Your Honor took the view with the Commissioners, you, too, can weigh the testimony and the other evidence adduced at the trial as well as the Commissioners along
with the evidence obtained upon the view, and decide whether
or not the Commission's report is proper.
Thus, the trial court has judicial review of the Commission's
award of compensation and damages. In addition,
11/17/64 the trial court now has the power to set aside a
page 164 J Commission's report for the same reason as
would justify setting aside or modifying a jury
verdict in a civil trial.
Thu~, various prejudicial matt~rs hitherto unnoticed because they were not ''clearly wrong,'' as the statute has
previously stated should now bear close scrutiny, and that's
what this note in 49 Virginia Law Review 1235, at pages 1256 ·
and -7 point out.
So, if the Commission's award in the instant case is contrary to the law or the credible evidence, which it emphasized
in one of these cases I have given you, or .is without credible
evidence, including the view, to support them, such award
should be set aside and a new trial granted.
Decisions under the Virginia General Condemnation Act
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must be distinguished from those in highway proceedings under Code section 33-64, as it was amended in 1960, for the
latter does not provide that the view shall not be the sole
evidence in the case.
In the instant case, the Commission's award, we r.espectfully submit, is unreasonable, arbitrary, capricious and grossly
excessive, and we think that the Commmissioners have verified, at least in part, what we have alleged in there that they
disregarded the Court's instructions, not one but several, and
they disregarded the evidence in the case and some of the
landowner's own evidence, and just remember this, may the
Court please, we are not asking to get .off scot11/17/64 free. We are not asking you to set aside the
page 165 ] verdict and interrupt judgment for the defendant.
All we are asking is that everythlng considered, with three
Commissioners who have been associated from one time or
another in legal affairs with the landowners' attorney, one
Commissioner who has had some dealings and owned adjacent
property or at least adjacent across the street, and one of
whom wasn't even a freeholder and who did all these things
with an award as far apart, from the competent testimony, as
we have got in this case, we think that at least tile doubt ought
to be resolved in our favor, considering all of these things.
We don't have to have clear proof because I don't think, and
the section in the Code does not put it in the affirmative, that
this Court has got to find that there was so and so. It says in
there that-let me quote it exactly: ''If the Court be satisfied"-it's the last paragraph-"if the Court be satisfi~d
that no such"-and I'm going to skip-"improper conduct
entered into the report of the Commissioners or no other
cause exists which would justify setting aside or modifying
a jury verdict in civil actions, the report shall be confirmed.''
In other words, to me, it says that if the scale, let's sayif the court is not satisfied that improper conduct entered
into it, and so on, and therefore, we are entitled to a new trial.
The Court : The preceding sentence, though, would put
you the other way around.
11/17/64
Mr. Ferrell: That's why I like to read the last
page 166 ] · one, and that's the last thing the Legislature said.
Mr. Swart: Your Honor, Mr. Ferrell seems to
want me to apologize for opposing him. He makes such an
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elo·quent argument that Mr. Lohman hasn't been damaged, but
in any event, we are here because the. Constitution of the
United States and the Constitution of the State of Virginia
provide that no private property can be taken without due
process of law.
In that connection, I'd like to quote 155 Va. 808: ''All that
a litigant can ask is that some appropriate-in some appropriate way before some duly constituted tribunal that compensation should be determined.''
We think we have done that and we think these Commissioners are entitled to a lot of great weight, and the weight of
a jury verdict, ~and should be affirmed, but let's go through
the argument of Mr. Ferrell.
The best that I can remember, and it's kind of difficult
to keep up with him because he talks rather fast at times,
as we all do.
The first thing he says these Commissioners gave the fee
value for this land. There's not one bit of evidence on that.
The Commissioners, when they testified, didn't say that nor
is there any evidence that the Commissioners considered $2500
an acre as the fee value of the land.
As Your Honor so ably pointed out, the bur11/17/64 den-they .have the right to consider the view
page 167 ) ·taken as evidence in the case. It's· true they cannot consider it the sole evidence but it is evidence,
but more important than that, I want to point out that there
was a lot of testimony that some of the land wasn't as valuable
as other parts. There was Hood plain land, and there was
good land, and this pipeline went right across the highest
point on the Lohman land, some o£ the best land there.
Even if the Commissioners considered that the land was
worth $2500 average, they could easily have considered that
the land on that hiliside was worth $5000 an acre and so;me
of that creek land worth 50 cents an acre.
In addition to that, there was testimony to indicate that
that land was worth more than $2500, even. as a whole. On
page 225, Mr. Wright testified that without any easement,
the land would be worth $3000 per acre, but that because of
the· Transco easement, he had depreciated it 15 per cent.
Fifteen per cent of $3000 is $450, and subtract that from
$3000, it leaves you with $2550 an acre. The Commissioners
could have used that fig~re.
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It's true that later on, he rounded it off as all these ap:praisers did to an even figure, so there are several ways
the Commissioners could have considered the fee value of the
taking was more than $2500 per acre.
Then we go to the damages. In that connection, I'd like
to point out that they did not OJWard$175 per acre
11/17/64 for 271 acres, but instead, they awarded damages
page 168 ] in the amount of $47,528.25, and no matter what
·
figure they had come up with, it could have been
turned around and computed as "X" dollars per acre or a
per cent of the acreage of 271 acres at ''X'' dollars per acre.
There is evidence that· the Commissioners considered in
their computation the fact they should reduce from the 271
before multiplying to swm figure. in order to arrive at a value
but for reasons of compromise in the jury room-·and I think
the Courts approve the jurors trying to compromise-they
adopted a different tactic. and they came up with a figure, and
they then all agreed upon it unanimously.
So there's nothing to indicate that when they were awarding damages, they were awarding 107 per cent of any tract or
awarding damag~s for any land that had already been taken,
either in the Transco easement, Colonial easement, or the five
acres.
With regard to the five acres we submit that, since that
was taken subject to the rights of Colonial, which had already
filed a Us pendens of record, Mr. Lohman was entitled to the
damages for that five acres, regardless. That evaluation goes
back to August 1, 1963.
A.t that time he owned it and he was entitled to have the
five acres considered as part of his tract of land if there were
any damages to it.
The next point Mr. Ferrell makes is Instruction B, and that
one, I think he's objecting because he hasn't been
11/17/64 reading it ·quite correctly. That is taken strictly
page 169 ] out of the book of instructions, West Virginia
Instructions, Second Edition, Volume II, page
8:t,1, No. 52-53. He complains because he says that tells the
Commissioners they can consider- .
.Mr. Ferrell: It's not West Vuginia. It's 2 Abbott and
·SQlomon. Don't you have that f
. Mr. Swart: No, sir. The green book, three volumes, West
Virgi.riia, Second Edition, Volume ·rr, page 811..
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Mr. ·Ferrell: That's right, Abbott. and Solomon-..:.! 'm sorry
to interrupt. There was another West Virginia instruction and
I just want you to refer to the correct authority.
Mr. Swart: In any event, this is word for word from the
instructions in that book which were written by competent
authors, I presume.
But in any event, Mr. Ferrell complained because he said
that the Commissioners, through that instruction, can aomemplate what this land is going to be years from now. That
is not so. It says, and down toward the end, the part that
he complains of:
''The landowners are entitled to be compensated for land
taken and for the damage to the residue. of their land on the
basis of the most valuable purpose for which said land is
susceptible of being used.'' Not what it will be susceptible
for in ten years from now, but what it is susceptible to being
used for: "Is," I think we all agree, means right now, not
even tomorrow or next week. So the Commissioners could
only consider what it is used for, and there's
11/17/64 no evidence that they considered the value of
.·page 701 J it at some future time.
Of course, they considered its best use was to hold it
for eventual subdivision. I think all the appraisers agreed
that was the highest and best use of this land, to hold
for future development, so I submit the word ''is'' means just
what it says and it takes out speculation toward the future.
The next point Instruction No. 5. That is the one that merely
recites a· part of the petition. The Commissioners, I think,
became well-acquainted with that petition. The petition speaks
for itself. It's best that they consider the thing as a whole. I
know certain parts of it were read to them by me ; whether or
not Mr. Marsh read the other parts or not, I do not recall.
But, in any event, it was a matter of proper argument as
to what was in the petition and they had the petition itself
to consider. There was no need for giving them an excerpt
from the petition as an instruction.
And his next point was the refusal to accept the stipulation.
I don't see how the Court could have accepted the stipulation
as a stipulation because I certainly did not agree to it. A stipulation is something agreed upon by both parties, and then he
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says it should have been offered as an amendment.
Well, it came at the conclusion o~ the plaintiff's case after
their witnesses testified and certainly what was in it could
have affected what our witnesses would have tes11/17/64 tified, and, of course, they knew nothing of the
page 171 J contents of it. It came too late. This suit was
pending for many months priQr to this hearing.
If they had wanted to produce e'Vidence such as is contained
in that document, they could have done so.
Section 25-46.14, which in effect says the leave to amend
shall be construed liber~lly, also says no amendment shall
be made to the petition or other pleading after suit is filed
·
save by leave of the Court.
And it goes on to say leave will be granted in the furtherance
of justice. Is it justice to haye them come in at the last minute
and offer to amend the petition when even the amendment,
as they offered it, contemplated that the Highway Department
would have to agree to certain things over which neither Mr.
Lohman or Colonial had any control.
The other section that Mr. Ferrell quoted, 25-46.23, refers
to a contract entered into between the parties. That certainly
is not applicable with regard to this amendment. Lohman
and Colonial entered into no contract. Consequently, it could.
not become a binding agreement between them.
Then we go to Mr. Wright's testimony. I'd like to ·point out
that he testified as an expert witness and I don't believe there
was any objection to his qualifications. So he had a right to
give a~ opinion.
And in considering the other evidence of Mr. Paciulli, and
so forth, and Mr. Downs and Mulroy, and so forth,
11/17/64 we are talking about a piece of property worth
page 172 J something over a half million dollars. Development costs on a piece -of land that size $2 million,
which showed it would be feasible to do such things as all
the appraisers contemplated, like running the sewer, and so
forth.
But, also, there was ample evidence to show that there were
problems in connection with the sewer, storm sewer, and so
forth. As I mentioned earlier, two pipeline easements crisscrossed on this property, and· compounded the situation
with regard to grades and so forth.
;. . . . .
And when Mr.. Ferrell quoted· Mr. Wright about being
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doubtful whether he could get across the.Iine, one time he said ..
''profitably,'' and then one time ('at all,'' and I think-that's
just what Mr. Wright meant.
Until a subdivision on that property is actually laid out,
engineered, planned, and so forth, with development costs
in the neighborhood of $2 million, you're not going to know
whether or not you can cross the pipeline at any given point
with a sewer, storm sewer, or street, and what not.
So it goes to a man's opinion as to how much has been
damaged, and with regard to opinion, that is something that
is not very fixed sometimes.
For instance, Mr. Mulroy's evaluation of the permanent
easement was double that of Mr. Downs. Which one of them
is incompetent! Certainly, they both Qan 't be
11/17/64 . wrong or can't both be right to be that far apart.
page 173 ) Then there is some criticism that Mr. Wright
said the balance of the land is valued at 10 per
cent. That's an opinion. It makes no difference whether you
say it is damaged $67,000, which is 10 per cent of the total
value; or it's damaged 10 per cent, which is $67,000 of the
total value, and I just mention a couple of cases here.
One is the V epco versus Pickett ca·se, which Mr. Ferrell
has cited quite frequently, and in that, there were three witnesses that testified and, incidentally, they weren't what we
usually consider qualified witnesses in the real estate :field
because they were, for the most part, farmers, but in any event,
they did testify and three of them ascertained the damaged
by reducing "the value of the residue by a certain per cent, 10
per cent or 15 per cent, as the case may be.
The same thing happened in Vepco versus Patterson, which
Mr~ Ferrell has · cited, 204 Va. 574. There, the appraiser
depreciated by 10 per cent.
Now, it's true those points weren't raised as to ·whether
that was· proper or not, or at least it's not reported as having
· been raised, but it was done. The Court made no adverse comment about it. In any event, it was done and you arrive at the
same thing.
Now, there's been talk about. Mr. Wright's having some
fear of explosion, but I think the complainant:~s
11/17/64 ' evidence was sufficient to overcome that in the
page. 174 ) minds of the jurors as to that, since they all said
they didn't attach any value to it.
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They did mention it but not a single ·one of them attached
· any value to it.
They, with regard to the item of damage, he complains because Mr. Wright did not spell out these item of damages,
sewer lines, road crossings, et cetera, but int,;tead took a figure
of 10 per cent of the whole.
Those items of damages, that's exactly what the instruc-;
tions said you could not do. The jurors could not add up the
various items of damages and award that, but instead, they had
to consider the damages which could not exceed the difference
between the value before and after.
· Again, Mr. Wright was an expert who did testify, giving
an opinion that was in excess of the award.
Again, I submit that the Commissioners' award and findings should have the weight of a jury verdict and not be set.
aside unless it is .clearly erroneous. Even further than that,
it should not be set aside unless there is fraud, collusion, corrtiption or improper conduct.
And I think the only thing we have talked about in that
line is improper conduct. Improper conduct, to me, goes
further than making some mild remark in the jury room about
how ·to consider this that might not be technically correct,
but improper conduct means deliberately doing something·
wrong.
Therefore, I submit the award should be ·affirmed.
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