IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6576

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thursday the 12th day of Jannary, 1967.
JULIUS A.

WILLIA~fS,

Plaintiff in error,

against
CHESAPEAKE BAY BRIDGE AND TUNNEL
DISTRICT AND VIRGINIA NATIONAL
BANK,
Defendants in error.

From the Circuit Court of the City of Norfolk
Clyde 1-I. Jacob, Judge

Upon the petition of Julius A. "\Villiams a writ of error is
awarded him to a judgment rendered by the Circuit Court
of the City of Norfolk on the 7th day of July, 1966, in a
certain motion for judgment then tl1erein depending, wherein
the said petitioner was plaintiff and Chesapeake Bay Bridge
and Tunnel District and anoth~r 'vere defendants; upon the
petitioner, or some one for him, entering into bond with
sufficient securitv before the clerk of the said circuit court
in the penalty of three hundred dollars, 'vith condition as the
law directs.
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NOTICE OF APPEAL
Plaintiff hereby gives notice of his intention to apply to
the Supreme Court of Appeals of Virginia from a final Order
heretofore entered by the Court in the above law action on
July 7, 1966, sustaining the motion of the defendant, Chesapeake Bay Bridge and Tunnel District to strike the plaintiff's evidence and enter judgment for the defendant.
ASSIGNMENTS OF ERROR
Plaintiff assigns the following errors, to-,vit:
1. That the Court erred in striking the evidence of the
plaintiff and entering summary judgment in favor of the defendant, Chesapeake Bay Bridge and Tunnel District.
2. That the Court erred in entering judgm·ent against the
defendant.
3. That the judgment of the Court 'vas contrary to the la'v
and evidence.
JULIUS A. WILLIAMS
BY ARMAND L. LEVY
Of Counsel
T. A. W. GRAY, D.C.

Filed Sep. 6, 1966.
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MOTION FOR JlTDGMENT
In accordance 'vith the hereto attached notice, the plaintiff,
Julius A. Williams, by his attorney, Paul M. Lipkin, hereby
moves the Court for judgment against the defendants, in the
Rum of $1,081.37 'vhich said sum is justly due the plaintiff
for the following:
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1. That the plaintiff, Julius Williams, was employed as
cook aboard a ferry boat for the Chesapeake Bridge and
Tunnel District, formerly known as Chesapeake Bridge ],erry
District, from June 8, 1956 until April15, 1964, in connection
with the then existing ferry service connecting points between
Little Creek, Virginia and Kiptopeke, Virginia.
2. That a certain Trust Indenture, dated as of July 1, 1960,
from Chesapeake Bay Bridge and Tunnel Commission (hereinafter called the "Commission") to the Virginia Nation
Bank, formerly known as National Bank of Commerce of
Norfolk, Virginia, as Trustee, under which bonds were issued
to provide funds for financing the bridge-tunnel project of the
Commission, provided in Section 403 thereof that the costs of
the project among other things, should include : .
~

"(g) the cost of reasonable employment severance benefits to employees of the Commission rendering service in connection with the Existing Ferry Service
and the New Ferry Service,"

page 3

3. That the term "Eligible Employees" is defined in Paragraph A of said Trust Indenture as follo,vs:
"Each employee of the Chesapeake Bay Bridge and Tunnel
District (hereinafter called the "District") rendering service
in connection with the Existing Ferry Service who has been
regularly employed by the District for thirty (30) days or
longer on the day the bridge-tunnel is opened to the public for
travel (hereinafter called the "Opening Date"), and whose
employment with the District is severed ·on said Opening
Date or at any time within six (6) months thereafter as a
consequence of termination of such Existing Ferry Service,
shall be eligible for Severance Benefits, provided he falls in
one of the following three (3) categories:
1. The employee is on the active payroll of the District on
the Opening Date; ... "

4. That from October 20, 1963 until his discharge on April
15, 1964, Plaintiff although still an employee, was disabled
'vith a hip injury, requiring an operation and intensive care at
the Norfolk Public Health Hospital until March 13, 1.964, and
after that out patient care.
5. That plaintiff ·was notified by J. Clyde Morris, Executive
Director, of Chesapeake Bay Bridge and· Tunnel District,
hy letter, of AprH 14, 1964, that the termination date of his
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employment was Apri115, 1964, but that a substantial severance benefit program had been established in his behalf.
6. That subsequently the defendant, Chesapeake Bay
Bridge and Tunnel District, refused to pay plaintiff the
severance benefits to which he was entitled.
page 4 ~ 7. That plaintiff at all times, until notified of the
termination date of his employment, was on the
active payroll of Chesapeake Bay Bridge and Tunnel District and 'vas an employee of said District.
8. That plaintiff due to his long service 'vith the company
comes 'vithin the confines of paragraph A-1, 'vhich defines an
eligible employee, and is justly entitled to recover severance
benefits due him; that it 'vould be unjust and inequitable to
deny plaintiff severance benefits merely because he was disabled and unable to 'vork for the six ( 6) months prior to the
termination of his employment.
9. That there is now due and o'ving to the plaintiff by the
defendants, by virtue of Section C (3) (f) entitled "Service
Pay", 17 'veeks pay, or $1,081.37 for 7 years of service.
WHEREFORE, judgment is asked for said sum against the
defendants at the time and place stated in the hereto attached notice.
JULIUS A. WILLIAMS
By AR~IAND L. LEVY
·
Of Counsel

•

•

Filed in the Clerk's Office the 28 day of April, 1965.
Teste:
\V. R. HANCKEL, Clerk
IRMA F. VEAZEY, D. C.

•

•

•

•

Williams v. Ches. Bay Br. & Tunnel Dist., et al.
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GROUNDS OF DEFENSE

•
The defendants, Chesapeake Bay Bridge and Tunnel District and Virginia National Bank, for their joint and separate
Grounds of Defense to the plaintiff's Motion for Judgment,
say as follows:
1. These defendants jointly and separately deny each and
every material allegation in the plaintiff's l\1:otion for .J udgment.
2. These defendants deny that Julius A. '\Villiams was employed as a cook aboard ·a ferry boat for the Chesapeake
Bay Bridge and Tunnel District from June 8, 1956 until
April 15, 1964 or that this plaintiff \\7aS entitled to any
severance benefits as an employee of the Commission, or that
he 'vas an eligible employee, or that he 'vas on the active
payroll of the District on the opening date, or that any
severance ben(?fit program had been established for his benefit, or that either of the defendants have failed or refused to
pay him any sum 'vhich might be due him, or that either of
these defendants is indebted to the plaintiff in any way, or
that there is due and owing him any sum 'vhatever.
3. These defendants reserve the right with leave of Court
to a1nend this pleading at any time prior to trial.
CHESAPEAKE BAY BRIDGE
AND TUNNEL DISTRICT
and
VIRGINIA NATIONAL BANK
By: STUART R. HAYS
Of Counsel
Filed 5-12-65.

page 9

DAVE WARD, D. C.

~

•
In the Circuit Court of the City of Norfolk, on the 7th day
of July, in the year 1966.
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This day came the parties, by counsel, and the whole matter
of law and fact was heard and determined by the Court.
Whereupon it is considered by the Court that said plaintiff
take nothing by his suit herein and that said defendants go .
hence without day and recover against said plaintiff their
costs about their defense in this behalf expended.

page 10
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MOTION
Take notice that on July 25, 1966 at 9:00 a.m. at the
Circuit Court, Norfolk, Virginia the plaintiff, Julius A. Williams, by counsel, will move the Honorable Judge of the
Circuit Court, Norfolk, Virginia fo set aside the Court verdict
of July 7, 1966 and to enter judgment for the plaintiff herein
or, in the alternative, to grant a ne'v trial on the ground that
same is contrary to the law and the evidence.

,JULIUS A. WILLIAMS
BY ARMAND LEVY
Of Counsel
Filed 7-22-66.

page 11

DA\TE WARD, D. C.

~

This day came the plaintiff and the defendants, by counsel,
and the Court proceeded to hear the evidence of the plaintiff, and after hearing all of the evidence of the plaintiff,
counsel for the defendants moved the Court to strike the
plaintiff's evidence on the ground that the evidence \Vas insufficient to fix liability on the defendants, and the Court
having heard argument of counsel on the said motion, doth
sustain said m9tion; to which ruling of the Court the plaintiff duly excepted.
Then came counsel for the plain·tiff and moved the Court to
set aside the verdict of the Court and enter judgment for the
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plaintiff or, in the alternative, to grant a ne'v trial, on the
ground that said verdict was contrary to the law and the
evidence; and the Court ltaving duly taken cognizance of said
motion within said 21 day period doth continue same by
agreement of counsel.
C. H. J., Judge

ENTER: 7-25-66

•
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It appearing to the Court that on July 7, 1966, final judgment 'vas entered herein in favor of the defendant; that the
1notion of the plaintiff to set aside the judgment and enter
judgment for the plaintiff or in the alternative, to grant a
new trial on the grounds that said judgtnent 'vas contrary to
the la'v and the evidence, 'vas continued by Order entered on
July 25, 1966; that subsequent thereto the plaintiff filed his
notice of appeal and assignment of error, thereby terminating
the juriRdiction of this Court, it is
ORDERED that the plaintiff's motion to set aside the
jud~ent be, and the sa1ne is hereby dis1nissed, to which
action of the Court the plaintiff duly excepts.
JDNTRR : Oct. 25, 1966.

page 13

C. H. J.

~

In the Clerk's Office of the Circuit Court of the City of
Norfolk on October 28, 1966.
I, "\V. R. Hanckel, Clerk of the Circuit Court of the City of
Norfolk, do) hereby certify that the foregoing original papers,
together 'v1th a true copy of the judgment order, comprise
thfl cmnplete record in the case of Julius A. V\Tilliams, Plaintiff. against Chesapeake Bay Bridge and Tunnel District,
Defendant, lately pending in said Court.
I further certify that the same 'vas not made up and
Clompleted and delivered until the attorneys for the defendant
l1ad received dne notice thereof in 'vriting and of the in-
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tention of the plaintiff to apply to the Supren1e Court of
Appeals of Virginia for a writ of error and supersedeas to
the judgment herein.
Teste:

,V. R. IIANCKEL, Clerk of the
Circuit Court of the City of
Norfolk.
BY T. A.. W. GRAY Deputy Clerk.

page 3
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•
Stenographic transcript of the testimony introduced and proceedings had upon the trial of the above-entitled cause in said
Court on July 7, 1966, before the Honorable Clyde H. Jacob,
Judge of said Court.
APPEARANCES:
Messrs. Goldblatt and Lipkin (Mr. Paul M. Lipkin and
Mr. Armand L. Levy), attorneys for the plaintiff.
Messrs. l(ellam and l{.ellam (~1:r. Edwin C. Kellam), attorneys for the defendant.
page 4

~

(All the witnesses 'vere called and first duly
sworn.)

The Court: Julius Williams against the Chesapeake Bay
Bridge Tunnel District and the Virginia National Bank. You
gentlemen ready in this action at law?
Mr. Lipkin: The plaintiff is ready, Your Honor.
Mr. Kellam: The defendant is ready, Your Honor.
The Court: Counsel for the plaintiff care to make an
opening statement I think it 'vould be helpful.
Mr. Lipkin: Yes, Your Honor.
Your Honor, if I may begin, I 'vould like, with the consent
of the defendant, to amend my Motion for Judgment, the
amount of the suit. We have sued in this action for $1,020.
The correct amount as disclosed by the records of the Chesapeake Bay Bridge and Tunnel District, if I am entitled to
prevail at all, is $1,081.37.
Mr. Kellam: Yes.

Williams v. Ches. Bay Br. & Tunnel Dist., et al.
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Mr. Lipkin: And, if I may, Your Honor, just 'vrite it on
there. It is with Mr. ICellam's consent.
page 5 ~ The Court : Is that agreeable'
Mr. Kellam: Yes, Your Honor.
(!:lotion for Judgment amended by consent.)
l\tir. Lipkin: Now, 'vhat this case involves, sir, is the
ac6on of a former employee of the Chesapeake Bay Ferry,
and the Chesapeake Bay Bridge and Tunnel District.
First of all, of course the ferryboats 'vere operated and then
the Bridge and Tunnel District Commission 'vas set up and
this man continued in the employ of the Tunnel District.
This man, the plaintiff }fr. 'Villiams, began 'vorking on the
ferries and then with tl1e Tunnel District in 1956. He 'vas a
continuous employee until the time of his ter1nination in
April of 1964.
The Court: Did he have a contract of employment~
Mr. Lipkin: I don't know, sir. I don't know if there was
ever a written contract, but that would not be material to
this case.
He began working with the ferries in 1956. When the
Tunnel District was set up in 1960 a trust indenture was
entered into, and executed, which provided that money should
be set aside and included in the cost of the Tunnel
page 6 ~ District for the cost of reasonable employment
severance benefits to employees of the Commission
rendering service in connection 'vith the existing ferry service
and the ne'v ferry service. There was a provision for severance benefits. After this trust indenture 'vas executed a
severance benefit resolution was adopted 'vhich spelled out
J1o'v these benefits were to be augmented under the trust indentur·e, and it was to be benefits for those employees of the
ferry who 'vere not retained when the tunnel opened.
Now, Julius 'Villiams, as I said, 'vas an employee aboard
the ships in various capacities. In October of 1963 ,Julius
'Villiams got sick and 'vas hospitalized at the United States
Public Service Hospital. lie 'vas in the hospital from October
22, 1963, to March the 13th of 1964. During that period of time
he received a fonn fron1 the Bridge and Tunnel District to
sign for the severance benefits. He executed this form in
February of 1964. Then, on April the 14th of 1964-at· this
time he was out of the hospital but 'vas still not fit to return
to duty. He 'vas an outpatient at the hospital. He received
the letter from the Bay Bridge and Tunnel District
page 7 ~ saying that he 'viii not be employed on the ne'v
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bridge tunnel, and the date of his termination of
employment was April 15, 1964. Also, stating that he was
entitled to the benefits, the severance benefits which he had
already applied for in February. Despite this, Your Ifonor,
they have refused to pay him the severance benefits saying
he 'vas not an etnployee at the time the bridge tunnel opened
on April 14th or April 15th because he had been sick and
'vas not working. But they did not terminate his employtnent until April 15th, 'vhich 'vill have entitled him to the
benefits of the severance pay, and that is what 've are suing
for, the severance pay, Your Honor.
~Ir. Kellam: If it please the Court, as Your Honor 'vill
recall, when Cheaspeake Bay Bridge and Tunnel District
operated the ferries from Little Creek to l(iptopeke for quite
some time, and then they passed the bond indenture which
permitted them to build a bridge tunnel, they recognized
that in doing so, in the changeover from the ferries to the
. bridge tunnel that they would not employ as many people
on the bridge tunnel and people doing the same type of work
as they had working on the ferries, so that if they
page 8 ~ did not make some provision for severance benefits
for the people 'vorking on the ferries that the people
working on the ferries would start leaving their jobs long
before the time for the termination of the ferry service. So
that the indenture provided that they may provfde provisions
for severance benefits so they could keep their mnployees
employed up and till the time the ferry service "ras terminated and up until the time they started the bridge tunnel.
So the provision was, and I am a little ahead of tnyselfso they did adopt a provision 'vhich 'vould provide for
severance benefits. That provision 'vas passed in October! beg your pardon-yes, October the 19th, 1961, provided
that they must be employed by the ferry service on the date
of the termination of the ferry service, which was the 15th
day of April, 1964.
The Court: Didn't it spell out the compensation, the rate
of pay or what the severance pay was to be?
Mr. Kellam: Yes, it said what the severance benefit 'vould
be. There is no dispute as to the amount of money.
The Court: If he 'vere entitled to it he 'vould
page 9 ~ get itY
Mr. Kellam: Yes, if he was entitled to it.
It says, Your Honor, in here, "Eligible employees," and
this is read right from the Act which was passed by the
Bridge Ttmnel Commission. It says "Each employee of the
Chesapeake Bay Bridge and Tunnel District rendering serv-

\~illiams
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ice in connection with the existing ferry service who has been
regularly employed by the District for thirty days or longer
on the day the bridge tunnel is opened to the public for
travel, hereafter called the opening date, and who was employed with the District is severed on the said opening date
or at any time within six months thereafter as a consequence
of the ter1nination of such existing ferry service, shall be
eligible for severance benefits provided he falls in one of the
follo,ving three categories:
"(1) The employee is on the active payroll of the District
on the opening day."
And then the other two is that if he was-well, I 'vill read
it:
.
"(2) The employee at the pleasure or request of the District is on furlough or leave of absence from the
page 10 ~ District on the opening day; or:
"(3) The einployee is on furlough or leave of
absence from the District on the opening day because of
.having been drafted in the military service of the United
States."
Now, Julius )Villiams was employed on the ferry service
and he was more or less a seasonal e1nployee. In the sunmlertime the traffic would be heavier and they \vould have n1ore
employees, and then in the wintertime they \vould lay them off.
So, he worked from 1957, I believe, on up and until October,
1963. In October 1963 he left the ferry service and at that
time he had no sick pay due, no sick leave due him, nor did
he have any vacation pay due him. He had, I believe, arthritis,
and I believe he did go to the hospital on that occasion and
\Vas in the hospital and has continued to be in the hospital
as an outpatient. He was in the hospital about three months,
I believe the evidence will show, and then after that time a
patient, an outpatient, and I believe the evidence \Vill show
that the bridge tunnel had a policy of insurance on this
man which \vould not be connected with anv dispage 11 ~ ability he received in the service. It wouldn't be
like worklnen's compensation, but it \Vould be a
different policy \Vhich would pay them if they had to be out,
and that under that policy he has been paid. I believe the
evidence will show that. I believe the evidence will sho'v that
on the 20th day of October 1.963 he left the ferry service
and has not ever \Vorked for them since that time, nor has
he requested them to take him back since that date, ·nor has
he been able physically to work \vith the ferry service since
that date, and that, therefore, under the provisions of this
indenture he had to be on the active payroll of the ferry
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service on April the 15th, 1964 when the bridge tunnel
opened.
The Court: Or those persons in that category?
Mr. Kellam: Yes, sir. Otherwise he would not have been
entitled to severance benefits; that he had not been on their
payroll for more than six months prior to that date.
The Court: vVho do you have, Mr. Lipkin f
Mr. Lipkin: The gentleman from the United States Public
Health Service Hospital, Your Honor, is here and I would
like to put him on with the medical records.
})age 12 ~ Mr. Kellam: There is no dispute so far as we
are concerned about the 1nedical records, but if
Your Honor wants to hear it-there is no dispute about it.
The Court: This case apparently is narrowed down as to
'vhether or not he was entitled to severance pay.
Mr. Lipkin: Yes, sir.
The Court: On a certain date 'vhich was prescribed.
Mr. Lipkin: Which 'vas April 15th, 1964. If he 'vas t~r
minated on that day he is entitled to it.
Well, if you would agree to that, then the gentleman can
]eave with the medical records.
(Documents shown to opposing counsel for examination.)
Mr. Lipkin: Mr. O'Connell can leave because no'v it is
stipulated this is the medical record of Mr. Williams.
The Court: !{arked by the Court Plaintiff Exhibit 1.
(!{arked in evidence by the Court as Plaintiff's Exhibit
Number 1.)
Mr. Lipkin: Julius 'Villia1ns, take the stand.
Your Honor, it has been stipulated that this
document I am going to hand you is the Trust Indenture dated July 21, 1960 establishing the Chesapeake Bay
Bridge and Tunnel District, and it is a trust indenture to the
Virginia National Bank as the trustee, and I call attention
to Section 403-G 'vhich is on Pages 44 and 45, which is the
pertinent part.
If I may I will read it into the record.
The Court: Read it.
page 13

~

(Read by counsel.)
Mr. Lipkin: That is the authorization for the severance
benefits, and I offer that as Plaintiff Exhibit Number 2.

Williams v. Ches. Bay Br. & Tunnel Dist., et al.
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Julius .A. Williams
The Court: Plaintiff Exhibit Number 2.
(Received and marked in evidence by the Court. as Plaintiff's Exhibit Number 2.)
Mr. Lipkin: And then, Your Honor, as Plaintiff Exhibit
Number 3, I offer the resolution relative to the augmentation
of the severance benefits.
(Received and marked in evidence by the Court as Plaintiff's Exhibit Number 3.)
page 14

~

JULIUS A. WILLIAMS, the plaintiff, called
as a witness on his own behalf, having been first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Lipkin:
Q. You are Julius A. Williams Y
A. Right.
Q. What?
A. Yes, sir.
Q. And 'vhere do you live Y
A. 2721 Victoria A venue.
Q. What city is that¥
A. Norfolk, Virginia.
Q. How old are you Y
A. Fifty-five.
Q. Now, Julius, were you an employee of the ferryChesapeake Ferry prior to the Bridge and Tunnel District
being set up Y
A. Yes, sir.
Q. And did you become an employee of the Chesapeake
Bay Birdge and Tunnel District after its establishment?
page 15 ~ A. Yes, sir.
Q. vVhen did you first begin working on the
ferry?
A. J nne, 1956.
Q. Now, Mr. Kellam said that you are a seasonal employee. Were you a seasonal employee Y
A. vVell, in December, '56, I was furloughed until April,
then I 'vorked regular then.
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Julius .A.. Williams
Q. In other 'vords, you worked from June of '56 until when T
A. April15, 1964.
Q. And out of that time you missed about four months
early in '56 Y
A. '56.
Q. But from '57 until you got sick you didn't miss any
time, did you Y
A. I 'vas off once before when I went to the hospital and
had an operation, once before.
Q. Only for sickness, but other than that you were never
laid offY
A. I 'vas 'vorking.
Q. N o,v, did the Tunnel District furnish you with a 'vork
record when your employment was terminated Y
A. Yes, sir.
Q. A transcript of your record?
A. Yes, sir.
.
page 16 ~ Q. And who furnished you that record'
A. Captain Evans. He 'vas the port engineer,
acting port engineer at the time.
Q. And he signed it and gave it to you Y
A. lie signed his name and gave it to me.

(Document shown to opposing counsel for examination.)
Mr. K~ellam: Your Honor, as to 'vhat is typed on the letter
there is no objection to it, but there has been certain notations
'vhich l1ave been added on here ·which I think should be
stricken from the letter.
Mr. Lipkin: Your Honor, Mr. Levy from my office added
some things-come here a minute, Armand.
· (A side-bar conference took place.)
Mr. Lipkin: No,v, that leaves a written notation on here
other than what is typed, but I wish J ulins Williams to explain
it. He didn'tThe Court: It's entirely inadmissible in evidence unless it
is in its true form. It is not in its true form if it has notations on it.
Mr. Lipkin: These notations 'vere written by the man 'vho
signed and initialed it.
page 17 ~ The Court: If yon can show that is the signature.
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Julius A. Williams
Mr. Kellam: Your Honor, he's not here, the man who
signed it is not here, and of course I have no way of knowing
that he put it in there afterwards, and of course, it seems to
me that the proper way for him to prove it would be to
prove it by the man himself.
Mr. Lipkin: He is no longer in this area. He's in New
Jersey.
The Court : You can take his deposition.
Mr. Lipkin: If Your Honor please, he signed it on Chesapeake Bay Bridge Tunnel stationery. He was duly an agent
at that time.
The Court: Wl1o was present when he signed it Y If you can
proved it by that personYr. Kellam: Nobody here, Your Honor, that I know of.
The Court: It is not admissible.
Mr. Lipkin: Well, Your Honor, you say it is not admissible, but they admit it is their stationery and he was the
man.
The Court: You can strike that part off that he has not
identified.
Mr. Lipkin: I haven't identified any of it at
page 18 ~ this time, sir.
The Court: Well, you have stated that.
Mr. Lipkin: Can I try to identify it properly?
The Court : Of course you may.
Mr. Lipkin: Okay.
By Mr. Lipkin:
Q. Julius, 'vho gave you this letter? Take it.
(Document shown to the witness.)
A. Captain Evans.
Q. And did he sign that letter?·
A. IIe signed it right there. He also signed that discharge the same day.
Q. Wait a minute, you just answer my question.
A. Yes, sir.
Q. Did he sign that letter and give it to you Y
A. Yes, sir.
Q. Now, in addition to what is typed on there, there is
something written ·on there on the last line. "\Vho wrote that
on there?
A. Captain Evans 'vrote this.
Mr. Kellam: Now, Your Honor-
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Julius A. Williams
By Mr. Lipkin:
Q. In your presence?
A. Yes, sir.
Q. Did he initial the writing?
A. Yes, sir, right above where his name is.
Q. Did he initial it out here after he made the change Y
(Indicating)
A. Yes, sir.
Q. And they are his initials Y
A. Yes, sir.
Q. Did he do it in your presence?
A. Yes, sir.
Q. And who 'vas Captain Evans?
A. He was acting port engineer.
Q. For the Tunnel District~
A. For the Tunnel District.
Q. And when he gave it to you he made that extra change
and put his initials beside it, is that correct?
A. And date.

page 19

~

The Court: Any particular reason why he made the change?
What kind of discussion, if any, did you have about making
that change Y
The Witness: He told me when I 'vent to the hospital, he
told me I was on sick leave and I asked him was I eligible
for the severance pay. He said yes, I was, and he
page 20 ~ terminated my service on here, on the fourth
month, 15th day, 1964.
The Court: Let me see it.
Mr. Lipkin: Yes, Your Honor.
(Letter sho'vn to the Court.)
The Court: Do you lmow any reason why this longhand
writing bearing the signature of Captain Evans, why it
wasn't in type like the rest of his letter! It is very vital to
your case but it doesn't seem to have been an original.
Mr. Lipkin: Well, we've got other evidence of the termination, too, Your Honor.
The Court: Well, it is in the nature of ·a printing instead
of written.
Mr. Lipkin: Yes, sir, but of course I should think it would
come in for what it's worth.

Williams v. Ches. Bay Br. & Tunnel Dist., et al.
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Julius A. Williams
The Court: I am trying it 'vithout a jury and I don't think

it is worth a great deal.

lfr. Lipkin: Okay, sir, but I offer that in evidence as it is.
The Court: Over objection Y
Mr. l(ellam: Yes, sir, Your Honor.
The Court: Marked by the Court Plaintiff Exhibit 4.
(Received and marked in evidence by the Court as Plaint-iff's Exhibit Number 4.)
page 21

~

By Mr. Lipkin:
Q. No,v, Julius, when did you become sick 'vhile
you were "Torking for the Tunnel District Y
A. What you mean, what day?
Q. When did you get sick and had to leave and go to the
hospital?
A. 'Veil, I can1e off on the 20th of October 1963 and went
to the hospital on the 22nd of November 1963.
Q. And ho'v long were you in the hospital Y
A. I was in the hospital till J\!Iarch 13, 1964.
Q. And during that time did you receive sick benefits from
the Tunnel District Y
A. Yes, sir.
Q. And when did you get out of the hospital t
A. I came out the 13th of March, 1964.
Q. And were you able to go back to work at that time 7
A. No, I was an outpatient.
Q. And how long did you remain as an outpatient T
A. I remained as an outpatient. In fact I'n1 still an outpatient now.
Q. Now, in February of 1964, did you receive some papers
from the Tunnel District to apply for severance benefits f
A. Yes, sir.
page 22 ~ Q. Did you sign such a paperY
A. Yes, sir.
By The Court:
Q. Did you ask for the paper or did they send them to you
voluntarily Y
A. They sent them to me.
Q. Sent them to you f
A. Yes, sir.
Q. Had you asked for themf
A. No, sir.
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By Mr. Lipkin:
Q. Is this the paper that they sent you and that you signed
at the bottom Y
(Document shown to the witness.)
A. Yes, sir, this is it.
Q. And what is the date you signed itt
A. February 7, 1964.
Mr. Lipkin: Now, Your Honor, may I read this to you, sir!
The Court: All right.
Mr. Lipkin: It is dated February 3, '64, to:
"Certain employees of the Chesapeake Bay
page 23 ~ Bridge and Tunnel District."
Now they call him "Employee," to him.
"We have not received a completed employee qualification
and data form from you. It is therefore presumed that you
don't wish to be interviewed for possible continued employment.
"In order to make certain of your 'vishes in this matter,
we are asking that you please indicate your intention by checking out one of the statements below."
And then belo'v he checked this: "I do. I did not receive
the employee qualification data form and wish to complete
one for possible continued employment with the Bridge Tunnel District after the present ferry operation is closed out,"
and l1e signed it and dated it.
The Court: And what did he do with it after that Y
Mr. Lipkin: Turned it in. I just took it from their file.
(Indicating)
The Court: Plaintiff Exhibit 5.
(Received and marked in evidence by the Court as Plaintiff's Exhibit Number 5.)
By Mr. Lipkin:
Q. Now, Julius, did you receive a letter from
the Tunnel District terminating your emploYJ.nent
on April 15th?
A. Yes, sir.
Q. And is this the letter that you received over the signature of Mr. C. Clyde Morris, executive directorY
A. Yes, sir, that's it.
page 24
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Q. And 'vhat does this say, the termination date of your
employment as?
A. April 15, 1964.
Mr. Lipkin: Your Honor, I offer that as Plaintiff Exhibit
Number 6.
The Court: Plaintiff's Exhibit 6.
(Received and marked in evidence by the Court as Plaintiff's Exhibit Number 6.)
By Mr. Lipkin:
Q. Now, did you also receive from Mr. Evans a Coast
Guard certificate of discharge as of April15, 19647
(Certificate shown to the witness.)
A. Yes, sir.
Q. Okay. Is this it?
A. Yes, sir.
Mr. Lipkin: We wish to offer this, Your Honor.
TheCourt: 7.
·
page 25

~

(Received and marked in evidence by the Court
as Plaintiff's Exhibit Number 7.)

Mr. Lipkin: Thank you, sir.
By Mr. Lipkin:
Q. Now, Julius, you applied for your severance benefits
and was rejected-and you "rere rejected 1
A. That's right.
Mr. Lipkin: I have no further questions, Your Honor.
By The Cou~t:
Q. Did they 'vrite you why they refused the severance
benefits?
A. No, sir. I 'vent do1vn after about two or three weeks
I didn't hear anything, and I went down and asked Mr.
Willis. He said you're not entitled to it.
Q. Said what?
A. He said I 'vasn't entitled to it.
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The Court: Cross-examination Y
CROSS EXAMINATION
By Mr. Kellam:
Q. Julius, have you worked for the Chesapeake
Bay Bridge and Tunnel District since the 20th day
of October, 1963?
A. No, sir.
Q. You have not. And at the time you left them in October,
1963, you went to the hospital?
A. Yes, sir.
Q. And have you worked anywhere since that time Y
A. Yes, sir, I worked.two 'veeks.
Q. 1Vhere did you 'vorkY
A. Delaware.
Q. I see. And who did you work for then Y
A. I beg your pardon T
Q. Who did you work for then f
A. On the ferry up there.
Q. You worked on the ferry up there. Now, you said you
were getting weekly benefits from the Chesapeake Bay Bridge
Tunnel!
A. I got thirteen weeks benefits. My wife got the checks.
Q. -who did you get it from T Who were the checks from 7
A. From ·the insurance company.
Q. From the insurance company. You didn't get any checlc
from the Chesapeake Bay Bridge and Tunnel Dispage 27 ~ trict, did you T
A. No, I got, you kno,v, sick benefit.
Q. You got it from the insurance company, Travelers Insurance Company, did you not T
A. Yeah, but it came into Little Creek, to me at the office
down there.
Q. I understand that, but it was a checl{ from the Travelers
Insurance Company, 'vas it not T
A. That's right.
Q. And you drew that for thirteen weeksf
A. Yes, sir.
Q. And then after that time yon decided you couldn't go
back to work, did you not Y
A. I tried. That's 'vhy I went up to Delaware. I told the
doctor, I said I 'vanted to prove to myself whether I could
work or not, and I went up there and I couldn't make it.
page 26
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Q. I see. .And since that timeA. That was in August.
Q. I see. And since that time you have received a check
from the Travelers Insurance Company for permanent total
disability, have you not?
A. Yes, sir.
Q. Under this same policy that paid you so much a
week?
page 28 ~ A. Yes, sir.
Q. That's right. And how much was that check Y
A. $2,000.
·Q. Yes.
The Court: You say $2,000 Y
The Witness: Yes, sir.
By l\ir. Kellam :
' - Q. Now, at the time that you left the Chesapeake Bay
Bridge Tunnel District on the 20th of October, 1963, did you
have any sick leave due you!
A. No. sir.
Q. Uh:huh. And did you have any leave time that 'vas
due you, any vacation }Jay that was due you?
A. No, sir.
Q. Have you received any check from tl1e Chesapeake Bay
Bridge and Tunnel District since the 20th day of October,
' 1963?
1
A. Yes, sir. Q. "\Vhat check have you received from them f
A. I received a check about the 5th of Noven1ber for the
time that I had worked.
Q. Oh, I see. But that covered 'vork that you had performed up to the 20th of October, but you l1ave not been
paid by them for any service since the 20th of
page 29 ~ October, 1963?
A. No, sir.
Q. N o,v, you offered in evidence some letters yon received
from the Chesapeake Bay Bridge and Tunnel District, did
you not~
A. Yes, sir.
Q. And in response to those letters you went down to the
Bridge and Tunnel District and talked to Mr. Donald \Vill,
did you not!
A. Mter I got out of the hospital Y
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Q. Yes.
A. No, sir, I didn't talk to him concerning those letters.
\Vhen ·1 went to the hospital on the 18th of October, 1963, I
went to Mr. Richardson who is the personnel manager and told
him I bad to go to the hospital for an operation, and he told
1ne that I 'vould be on sick leave and my job 'vould be waiting
when I come out.
Q. Didn't he tell you that you didn't have any sick leave
duet
A. He told me I have sick leave. They don't give me but
four days anyway, a year.
Q. I see. And didn't you go down, after you received this
letter that you have offered in evidence here, did you not go
down to the Bridge and Tunnel District\ and talk to Mr.
Donald WillY
page 30 ~ A. Yes, sir, I asked him if he was going to give
me severance pay and he said I wasn't eligible.
Q. That's right. . You asked him about the severance pay
and he told you you were not eligible 1
.li.. Yes, sir.
Mr. Kellam: All right. I think that's all. Thank you very
much.
The Court: Any other questions?
RE-DIRECT EXAMINATION
By Mr. Lipkin:
Q. Julius, you applied for disability 'vith the Travelers
after you had been rejected for your severance benefits, is
that correct!
A. Yes, sir, because-! didn't get that until September.
Mr.. Lipkin: Right, thank you.
The Court: Stand down. Who do vou have next 7
Mr. Lipkin: That's it, Your Honor. We rest.
The Court: Any testimony from the defendant?
Mr. Kellam: Your Honor, I would like to make
page 31 ~ a motion at this time. I don't know whether-did
vou offer into evidence this Y
Mr. Lipkin: Yes, sir.
Mr. Kellam: In the job priority which were offered in evidence, it is provided in here, and the evidence does not show
it, that the employees on the active payroll of. t)le District
on the opening date, and there is no evidence at all that he
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was on the active payroll of the District on the opening date,
which was the 15th day of April, 1964. N o'vThe Court: That was the condition precedent to his getting
his severance pay?
Mr. Kellam: Yes, sir. And there is no evidence at all of
that. And of course here is the comptroller of the Bridge
Tunnel here who is available as a witness.
The Court: On the day mentioned the employees who were
on the active payroll on the date specified, have they been
paidY
Mr. Kella1n: Every one 'vho was on the active payroll on
that date, Your Honor.
The Court : That has been the universal practice f
Mr. Kellam: Yes, sir, have been paid.
page 32 ~ Mr. Lipkin: If Your Honor please, here is a
1nan that worked for the Tunnel District from 1956
right up until the time they opened the tunnel and he was
not put on the tunnel. Now, the Tunnel District is trying to
tell you that he was not an employee after he went to the
hospital in October.
The Court : What day are they telling the Court-they are
telling the Court, briefly, that it applies only to those people
who 'vere on the active payroll on a certain day and that this
man "ras not an active employee on the active payroll on
that day and for that reason he 'vas not included.
Mr. Lipkin: If Your Honor please, let me just point out to
you that they terminated his employment, that there is evidenceThe Court: But didn't they have the right to do that T
Mr. Lipkin: Yes, of course they did. Now, look at the date
they terminated him, April 15, '64, and that is the day that
the resolution says is the termination date, which is the
opening of the tunnel, April 15th. They said they terminated
it. This is their letter from their executive director saying
Mr. Williams, tomorrow-this letter was April
page 33 ~ 14th, tomorrow we are opening the tunnel. We are
terminating your services as of tomorrow, we're
sorry, sir, we have no room for you, you don't fit. He's a cook
on a ship. We have no room for you. Now, that's what the
severance benefits were intended to give. Those whose services 'vere tern1inated on the date of the opening of the tunnel.
Now, doesn't he fall squarely in that? Look at the date they
terminated the services, the opening day of the tunnel. Yes,
they had a right. That is what the trust indenture was
intended to provide. That is what the severance benefits
were intended to do. Now, the only thing they say-
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The Court: What was the $2,000 intended to do1
Mr. Lipkin: Your Honor, that was from an insurance company. That was from an insurance company and had nothing
to do with this. That was several months later when they
determined a policy that he had that he was entitled to his
disability. That has nothing to do with this case. That's
just-it's 1ike any employment. My employees might have a
plan to provide insurance. This has nothing to do
page 34 ~ with it, but if Your Honor please, the only tiring
they can say about Julius 'Villiams is that Julius
was in the hospital during this period of time and he was out
and not fit for duty. I 1vanted to prove to Your IIonor that
this man could not go back to 1vork. That's like saying my
employee 'vho has not be()n disc.harged by me, 1vhose services
have not been terminated, 'vho is out because of an illness,
and I finally terminate the employment on a certain day, was
not an employee up until the date I terminated the service.
Thev did not terminate his services until the da-v he became
eligible for the benefits, and that is exactly how he fits in,
Your Honor. The trust indenture and the plan both provide
that those who are not carried on the Tunnel District are to
be paid. Now, that is exactly what happened to Julius. On
April 15th they say, Julius, the day the tunnel opens we have
no room for yon. N o1v, 'vhat did this man do? He 'vas never
terminated before, or they 'vould have sent him a letter.
The Court: Don't thev have any right at all to terminate
employment on any day they saw fit?
Mr. Lipkin: Yes, sir.
The Court: That's wl1at they did in this case.
page 35 ~ Mr. Lipkin: Please, .Judge, they terminated it
on the day he was entitled to the money. That's
fine. Listen to what it savs:
·
"Each employee rendering service to the existing ferry service for thirty days or more-" No,v, he has been with them
from '46. That'R twenty years- "on tl1e day the Bridge
~runnel is opened, and whose employment with the District is
severed on said opening day is entitled to the money." That's
right, they had the right to fire him, to sever him, to terminate
his services, and tl1ey did on the day the tunnel opened because they said so. And, therefore, he is entitled to the
money. I am not c01nplaining about tl1e severance. I am
~aying thnt because of that 've are entitled to the money.
That is 'vhat it waR provided for ..Tndge, ~f his service~ were
terminated on tl1e day t11e tunnel opened or six months tllereafter.. In this case it was on ·the day it opened. He is entitled to his benefits.
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Now, Judge, that is exactly the case. They had the right

to terminate and they did. Now, pay us for the termination
under their provisions. Your Honor has said, and Your
Honor have tried several of these employment
page 36 ~ cases. I think Your Honor had the Toughy case,
Toughy versus Harris, and Your Honor also had
the Norfolk So~tthern Railroad versus Ilarris, employment
cases. And there is a I-Iercules Po,vder Company-Brookfield
case that said that if the employee is entitled to a benefit for
severance it has to be paid. That is exactly the Hercules
Po,vder Con1pany case. They said in that case if they terminated his employment they \vould make certain compensatory payments, and they did, and he got it after going to court.
\Ve are satisfied that we \Vere properly terminated because
they had a right to terminate. He had no contract to remain.
But by terminating him on April the 15th, the day the tunnel
opened, it put him "rithin the operation of the indenture and
the resolution. And the only thing they can say is that he had
not been paid since October because he had been sick. He
had been in the hospital. He 'vasn't fit for duty but he was
still considered an ernployee. Other,vise, why \vould they
have sent him that form that says "To all employees of the
tunnel, you haven't filled out the for1n." That was in February.
He had been out for five months then. \Veil, November,
December, January-he had been out three months.
page 37 ~ Then they said "To certain employees," and he
was that certain employee. He got this form. He
signed it; he filed it; \ve took this out of their file. He \Vas
an employee. Then they said "Mister Emp]oyee, we terminate
you on April 15th," and, Judge, he comes right in here.
The Court: Why isn't Mr. Evans availableY
Mr. Lipkin: He was also terminated. He is a ship captain.
He's up in N e'v Jersey.
The Court: Why should a nice type,vritten letter be
changed to cover this particular pointY
Mr. Lipkin: Your Honor, let's don't \Vorry about that. Let's
even take it out. If \Ve took that out \Ve have the evidence
that he was terminated on April 15th. This is the nice typewritten letter with it on there.
The Court: Let me see it.
Mr. Lipkin: That was also in their file. That was his
copy. but I can assure you that they have the copy in their
file. This isn't a fake case, Judge.
The Court: Well now, you are the only one that suggested
that.
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Mr. Lipkin: Well, the inference is that something has
been added that should not have been added, Judge.
page 38 ~ The Court: But it is unusual.
Mr. Lipkin: Yes, sir, yes, sir. But even \vithout
that there is the letter.
The Court: Here is the letter.
Mr. Lipkin: Yes, sir.
The Court: All right, Mr. Kellam, do you want to reply Y
Direct your argument first to the question-is the date of
termination important in this caseY
Mr. Kellam: Your Honor, the letter "rhich went to him,
you will see, is a form letter, and was sent to everyone who
had been employed by the ferry even though, I believe, 'vho
had been employed on a seasonal basis.
The Court: But this says-this is not a matter of a form
letter in any respect. The date of termination of a for1n letter
would have to be left blank, unless it is a single letter to each
employee. The date of termination of employment is April
the 15th, 1964, so that wasn't a form letter because it is addressed to a 1nan whose termination of employment 'vas
supposed to be terminated on April 15th.
Mr. Kellam: But it seems to me, Your Honor,
page 39 ~ that the crux of the case is this proviso in here
which says who are eligible for it, and it says the
employees on fhe active payroll, and it uses the word "active,"
active payroll of the District on the opening day, and it is
admitted byThe Court: And he was not on the active payroll on the
.
opening dateY
Mr. Kellam: No, sir. It is admitted by him that he had not
been paid by the District since he rendered service in October,
1963. He further admits that he wasn't able to go back to
work, and a further admission of it is by virtue of the fact
that he collected under the policy of insurance for permanent
total disability 'vhich dated back to the date that he went
off of the active payroll.
Mr. Lipkin: No,v, 1\fr. Kellam is testifying to something that
it not in evidence when he talks about it dating back.
Mr. Kellam: Well, he hasn't worked, and I am not testifying because by his own testimony he said he hasn't 'vorked.
He tried to work and found out he couldn't work, and he is
not 'vorking now. He is still going to the ho~pital.
page 40 ~ So that by his own testimony he "ras permanently
and totally disabled after the 20th day of October,
1963 and drew compensation for it which would show, according to the evidence here, is more than what he would l1ave
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gotten if he had gotten severance benefits and if he had gotten
severance benefits it 'vould have to have been by virtue of the
fact that he was on the active payroll-of the Bridge Tunnel
at the tirne that the changeover was had on April the 15th,.
1964, and by his own testimony he admits that he was not
able to be on the active payroll of the company. He drew total
permanent disability as a result of the injury or sickness
'vhich he had, and he was not on the active payroll of the company on that date, and there is no evidence here to show that
he was.
The Court: Any more argumentY
Mr. Lipkin: I would like to make one final remark, Your
Honor. They have here three categories. One is the active
payroll. The other is the employee, at the pleasure or request
of the District, is on furlough. NowThe Court: Neither one of those apply.
Mr. Lipkin: Well, he was sick and he reported sick, and
he testified that the personnel manager said you're
page 41 ~ on sick leave.
The Court: But he was not on the payroll. He
was not on the active payroll.
Mr. Lipkin: He wasn't being paid because he was out sick;
that is correct. But, if Your Honor pleaseThe Court: The language is binding on you as much as it is
binding on the defendant here, the language of this indenture.
Mr. Lipkin: Well, let me make this observation, Your
Honor. The trust indenture called for reasonable severance
benefits. They become a vested right of an employee.
The Court : Subject to any reasonable restrictions based
on the severance pay.
l'Ir. Lipkin: Right. Is it a reasonable restriction to say
that a man who is out sick, because he was not on the active
payroll, or was not drawing pay on April the 15th or 14th
was not an eligible employee, a man that worked for twentyfive years. Suppose he had fallen and broken his leg on the
job the day before and he wasn't on the active payroll 7
The Court : Technically he could not come in.
page 42 ~ Mr. Lipkin: But is that a reasonable restriction 7
Here is a man who had not worked, and the only
reason he hadn't 'vorked "Tas because he 'vas in the l1ospital
and out on sick leave.
The Court : But he lost no pay by virtue of the Travelers
Insurance Company check.
Mr. Lipkin: That is an insurance policy that he paid for.
The Court: Did he pay for it or did the company pay for it Y
Mr. Lipkin: Even if the company did it is still part of his
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pay, just like the right to free hospital treatment is part of a
sailor's pay, or is considered part of his compensation for
working. I mean this is not benefit just given to him. It is
something that he 'vas entitled to as an employee, just likeThe Court: They had a right under the contract, and the
Court is not going to change the contract in this case for the
reason that they have a perfect right under the law to specify
who 'vould be entitled to have severance pay. He did not
come within the language used in the definition of who comes
in on the severance pay.
Judgment for the defendant.
page 43
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(Whereupon, the Court adjourned at 11:15
o'clock a.m., July 7, 1966.)
JUDGE'S CERTIFICATE

I, Clyde H. Jacob, Judge of the Circuit Court of the City of
Norfolk, State of Virginia, who presided over the trial of the
case of Julius Williams, plaintiff v Chesapeake Bay Bridge
and Tunnel Commission District, defendant, on July 7, 1966,
do hereby certify that the foregoing is a true and correct
transcript of the trial of said cause, including all of the evidence adduced, the exhibits offered in evidence and refused,
as well as all of the objections to the evidence or any part
thereof offered, admitted, rejected or stricken out, together
with all motions and objections of the parties, all rulings of
the court thereon, and all exceptions of the parties thereto,
together with all other incidents of the trial of the said cause.
As to the original exl1ibits introduced in the evidence
as shown by the foregoing report, to-wit: Plaintiff's
Exhibits 1, 2, 3, 4, 5, 6 and 7, 'vhich have been initialed by
me for the purpose of identification, it is agreed between the
attorneys for the plaintiff and the attorneys for the defendant that they shall be transmitted to the Supreme Court of
Appeals of Virginia as a part of the record in this case in
lieu of certifying to the said court copies of said exhibits.
I further certify that this certificate has been
page 45 ~ tendered to and signed by me within the time
prescribed by Rule 5 :1 of the Rules of the Supreme
Court of Appeals of Virginia, and that reasonable notice in
writing has been given to the attorneys for the defendant
of tl1e time and place at which said certificate has been tendered.
This record was tendered to me on the 6th day of September 1966.
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Given under my hand this 6th day of September, 1966.
CLYDE H. JACOB
Judge of the Circuit Court of the
City of Norfolk, Virginia.
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were lodged and filed 'vith me as Clerk of said court on the
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