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IN THE CIRCUIT COURT OF PUlASKI COUNTY

VIRGINIA:

BlAKE FA\VCETT

Plaintiff

)

v.

MOTION FOR JUDGMENT

JOSEPH FRANKLIN HALE
Back Creek
Pulaski County, Virginia

Defendant)
TO THE HONORABLE R. WILLIAM ARTHUR, JUDGE OF SAID COURT:

Comes now the plaintiff Blake Fawcett, and moves the
I

Court for judgment against the defendant

I

Joseph Franklin Hale, in

the amount of Fifteen Thousand Dollars ($15, 000. 00) as a result
o.f the following:
FIRST COUNT
1.

That during the fall of 1971 and continuing up to

the 9th day of March, the defendant, who owns a tract of land in
Cloyd Magisterial District ,County of Pulaski, conveyed to him by
Stanley Gibbs Buford by deed dated October 3, 1959, of record in
the Clerk's Office in Deed Book 188, page 15, wilfully permitted
or allowed his cattle and hogs to leave his farm to go upon the farm
of the plaintiff, conveyed to plaintiff by James H. Elkins by deed
dated March 3, 1970, of record in Deed Book 258, page 565, for
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. the purpose of consuming and destroying the corn growing upon the
plaintiff's farm and damaging the surface thereof.
2.

That as a result of said wilfull act of the defendant

in violation of his duty to keep his livestock on his own premises
the plaintiff was damaged in the amount of Fifteen Thousand Dollars
($151000.00).
SECOND COUNT

1.
9th day of March

That during the fall of 1971 and continuing to the
I

1972, the defendant carelessly and negligently

allowed or permitted his cattle and hogs to leave his farm

I

described

above, and to go upon the farm of the plaintiff described above
I

I

to

consume and destroy the corn growing upon the pla.intiff' s farm and
to damage the surface thereof.
2.

That as a result of said carelessness and negligence

of the defendant in violation of his duty to keep his livestock on his
own premises the plaintiff was damaged in the amount of Fifteen
Thousand Dollars ($15 000. 00).
I

THIRD COUNT

1. . That during the fall of 1971 and continuing to the 9th
day of March, 1972

I

cattle and hogs in the possession of and belong-
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ing to the defendant trespassed upon the farm of the plaintiff,
described above, and consumed and destroyed the corn growing
upon the plaintiff's farm and damaged the surface thereof.
2.

That as a result of the trespass of the defendant• s

livestock the plaintiff was damaged in the amount of Fifteen
Thousand Dollars ($15, 000 .. 00).
WHEREFORE, the plaintiff, Blake Fawcett, avers that
the defendant, Joseph Franklin Hale, is indebted to him in the sum·
of Fifteen Thousand Dollars ($1 5, 000. 00), and moves the Court
for judgment in said amount against the defendant, Joseph Franklin
Hale.
BlAKE FAWCETT
By Counsel

Is/ Eugene L. Nuckols
Eugene L. Nuckols of
Crowell, Nuckols & Koch
Attorneys at Law
West Court Square
Pulaski, Virginia
Counsel for Plaintiff
Filed: 5/9/72
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COUNTER-CLAIM
Comes now, Joseph Franklin Hale, by way of CounterClaim and does move the Court for judgment against the plaintiff,
Blake Fawcett, in the sum of Fifteen Thousand Dollars ($15, 000. 00),
for the following damages and wrongs:
FIRST COUNT
That the said Blake Fawcett had allowed to run upon his
property certain destructive livestock without inaking provisions
to adequately maintain the fences between the parties hereto in
such condition to keep his livestock from coming upon the premises
of the said Joseph Franklin Hale and that as a result thereof the
fences and pasture of the said Joseph Franklin Hale were extensively
damaged.
SECOND COUNT
That the said Blake Fawcett did purchase and permit to run
upon his property such large numbers of wild livestock that his
premises were not able to contain the same and the said livestock,
of necessity, did break down and through the fencing to get to and
upon the property of adjoining landowners.
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THIRD COUNT
That the said Blake Fawcett did fail and refuse to provide
the livestock owned by him as aforesaid with sufficient feed, salt,
and minerals to sustain

th~ir

life, and that as a result thereof a

large number of the same died from starvation and the remaining
livestock, in a desperate and necessary effort to keep from starving,
did come upon the

propert~

of the said Joseph Franklin Hale,

thereby damaging and consuming his pastures and feed.
That as a result of the failure of Blake Fawcett to properly
fence his livestock, his failure to provide feed and salts to his
livestock, the livestock of the said Blake Fawcett did break through
the property line fence between the parties hereto and did consume
large quantities of feed owned by the said Joseph Franklin Hale.
WHEREFORE, the said Joseph Franklin Hale, moves the
Court for judgment against the said Blake Fawcett in the sum of
Fifteen Thousand Dollars ($15, 000. 00).
Respectfully,
JOSEPH FRANKLIN HALE
By

Is/ A. Dovv Owens
Of Counsel
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A. Dow Owens
Attorney· at Law

33-3rd Street
Pulaski , Virginia
Counsel for Joseph Franklin Hale
I, A. Dow Owens, do hereby .certify that on this the 1st day
of June, 1972, I mailed a true copy of the foregoing Counter-Claim to
Mr. Eugene L. Nuckols I Attorney at Law, Pulaski I Virginia I C.ounsel

for Blake Fawcett.

Is/ A: Dow Owens
Filed: 6/1/72
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RESPONSIVE PLFADINGS
MOTION FOR BILL OF PARTICUlARS

Comes now Joseph Franklin Hale and moves this Honorable
Court to require the plaintiff to set forth more fully each count in
the Motion for Judgment filed against him, 1. e. to be more specific
about the times when it is alleged the cattle and hogs of this
defendant were permitted or negligently allowed to go upon the
premis~s

of the plaintiff, and also to be more specific as to· what

damage was done to the plaintiff.
ANSWER

Reserving the right to file further pleadings in response
to the particulars asked for above, and not waiving this right,
defenda ntl insofar as he is able to do so, answers the Motion for
Judgment against.him as follows: ·
FIRST COUNT

The defendant denies that he at

a~y

time willfully

permitted or allowed his cattle and hogs to leave his farm and go
upon the farm of the plaintiff, and further denies that any of his
cattle and hogs consumed any corn growing on plaintiff's farm or
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damaged the surface of the farm.
SECOND COUNT
The defendant denies that he at any time carelessly and
negligently allowed his cattle and hogs to leave his farm and go
upon the farm of the plaintiff and further denies that any of his
cattle or hogs consumed or destroyed any corn growing on
plaintiff's farm or did any damage to the surface thereof.
THIRD COUNT
The defendant denies that cattle and hogs belonging to
him at any time trespassed on the farm of the plaintiff and further
denies that any of his cattle and hogs consumed any corn growing
on the plaintiff's farm or damaged the surface in any way.
The defendant denies that the plaintiff is entitled to
recover any amount from him under either the First, Second or
Third Counts set forth in the Motion for Judgment and prays to be
hence dismissed with the costs in his behalf expended.
JOSEPH FRANKLIN HALE
By

/s/ Philip M. Sadler
Of Counsel
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Gilmer, Sadler, Ingram, Thomas, Sutherland & Hutton
65 East Main Street
Pulaski, Virginia
Counsel for Defendant
CERTifiCATE
I, Philip M. Sadler, of counsel for the defendant, do
hereby certify that I have served a copy of the foregoing responsive
pleadings on the plaintiff by mailing a true copy :·hereof to Eugene
L. Nuckols, of Crowell, Nuckols and Koch, counsel of record for
the plaintiff, at his office in Pula ski, Virginia, this 31st day of
May, 1972.
/s/ Philip M. Sadler

Filed: 6/2/72
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BILL OF PARTICULARS

The plaintiff 1 Blake Fawcett I would aver the following
in reply to defendant •s motion for particulars of the times the
defendant's cattle and hogs were on his property and the damage
done thereto:
1.

That since plaintiff does not reside on his property

adjoining the property of the defendant he is unable to determine
exactly when the cattle and hogs of defendant came upon his
property in the fall of 19 71 ..
2.

That on November 15 1 197!"1 plaintiff was notified

by an employee, Raymond Collier, of the livestock of defendant
presence in plaintiff• s corn fields; that on November 17, 1971,
found 50 to 60 head of cattle and numerous hogs belonging to
defendant on his property; that plaintiff attempted to remove said
livestock on November 17, 1971, but the father of the defendant
and two other agents of the defendant resisted this and turned
livestock back on plaintiff's property and corn fields; and that hogs
belonging to defendant were on plaintiff's property from at least
November 151 1971, to March 9, 1972.
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3.

That a minimum of 12,800 bushels of corn

belonging to plaintiff were destroyed by defendant's livestock,
said corn having a value of $14,000. 00; and that· the damage to
the surface of plaintiff's farm was a minimum of $1, 600.00.
BlAKE FAWCETT
By

Counsel

Is/

Eugene L. Nuckols
Eugene L. Nuckols of
Crowell, Nuckols & Koch
Pulaski, Virginia
Counsel for Plaintiff
The undersigned hereby certifies that a copy of the
above was mailed to Philip M. Sadler, Esq., counsel for defendant,
on the 12 day of July, 1972.

Is/
Filed: 7/12/72

Eugene L. Nuckols
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ANSWER TO CROSS-CIAIM
Comes now the plaintiff for answer to the cross-claim
filed herein and states as follows, to-wit:
1)

He denies the allegations in all three counts of

said cross-claim.
2)

He avers the only time any livestock belonging

to him was on the. property of defendant was the result of the
failure of the defendant t.o properly fence .his land.
3)

He avers that if any damage was caused to

defendant's land by his livestock the claim for same was settled
and compromised by defendant and plaintiff in that defendant used
one of the four head of livestock on defendant's property, to-wit:
one (1) bull, for breeding purposes for many months.
Now having fully answered the plaintiff prays that the
cross-claim be dismissed.
BIAKE FAWCETT

By Counsel
/s/ Eugene L. Nuckols
Eugene L. Nuckols, of
Crowell, Nuckols & Koch
West Court Square
Pulaski, Virginia
Counsel for Plaintiff
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The undersigned certifies that a copy of the above was
mailed to A. Dow Owens, Esquire, Counsel for Defendant, on the
12 day of July, 1972.

Is/ Eugene L. Nuckols
Eugene L. Nuckols
Filed: 7/12/72

\

App. 14
MEf\.fORANDUM OPINION

The plaintiff, Blake Fawcett, filed an action by
motion for judgment for damages allegedly caused to his corn
crop by marauding cattle belonging to the defendant. The case
was tried to a jury and it returned a verdict for the plaintiff in
the amount of $7,000.00. Defendant moves to set aside the
verdict on the ground that it is based upon speculation and is
without credible evidence to support it.
The plaintiff testified that in the year 1971 he planted
170 acres of land in corn and that 140 acres thereof produced a
good crop, with the remaining 30 acres producing a poor one. He
testified further that the 140 acres produced an average of 80
bushels per acre and

tha~

the 30 acres produced about one-half

that. He testified further that he spent $9,000.00 in putting out
the crop on the 140 acre parcel and that he spent about 1/3 of that
in putting out the crop on the 30 acre parcel. He said further that
standing corn sold at that time at around $1.10 per bushel.
Plaintiff further testified that the defendant's wife had run into the
line fence gate vvith her automobile and had bent or broken it so
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that it was thereafter allowed to stand open and that it was through
the gateway that the cattle passed from the defendant's land to the
plaintiff's land.

On re-cross examination he stated that he could

not tell how much damage was caused by hogs or how much by
cattle and that his bulls might have tramped down the fence to get
to defendant• s cows,· but on re-direct examination he reiterated
that defendant's cattle came through the gate to reach plaintiff's
corn field.

He further testified that the defendant maintained the

gateway and that they had agreed that each was to build one-half
of the line fence and that the defendant was to

bull~

his portion

of the fence through the gateway.
Kenneth Farmer, a life-time fanner by occupation, testified
that in November, 1971, he had come to the farm and he found that
"the cattle was in there" (corn field) "and they had just about torn
it all down. Most of it was laying on the ground, a lot of it eat,
a lot wasn't eat, stalks standing around here and there." (Tr 2).
Mr. Farmer testified further that "the cattle had knocked·
most of the corn down.

I would say 80 or 90% of it. The hogs had

plenty to eat on the ground." (TR 3).

On cross examination Mr.

Farmer testified (TR 4-5) that hogs would knock corn down but that
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"they didn't knock all of this down." When asked by Mr. Sadler
how much the hogs knocked down, he answered that he didn't
know.
On re-direct examination the witness testified in effect
that if hogs had been in the field the entire time that the corn
was maturing that they would have knocked down so much corn
that the corn crop could not have been harvested and that if only
hogs had been in the field, 75% of the corn would have been left,
in his opinion. {TR 6). On re-cross examination the witness
admitted that he didn't know how many hogs had been in the
field or for how long.
Mr. Farmer testified further (TR 9) that the plaintiff had
"an extra good crop in '70" and that none of it was knocked down.
Counsel disagree as to whether or not the evidence indicated that
defendant's hogs were in plaintiff's corn corp in the year 19 70 but
counsel for plaintiff insists that there was evidence to that effect
and he argued that point to the jury.
Mr. Farmer testified that "I know the nature of a hog c"
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(TR 6). On page 10 of the transcript he testified in November, 1971,
the corn crop was destroyed to such an extent that it was not
harvestable.
At page 10 and 11 he testified that the cattle had been
going "backwards and forwards at the cattle guard, .. that there was
n

a little area there 3 or 4 feet wide, worn out slick • • • right

beside the cattle guard ...
George Farmer testified for the defendant that hogs will
tear down more stalks of corn than cows will.
Jack Farmer testified that hogs will eat all of the corn
in a field if they stay in there long enough.
Lonnie Simpson testified that in 1970 and 1971 he saw
plaintiff's cattle on defendant• s land several times and that he also
saw defendant• s cattle and hogs on plaintiff's land. He testified
further that the fence for a distance of SO to 100 feet from the
cattle guard would not turn livestock.
Other witnesses, including Mrs. Hale, testified that
they had had no trouble with the fence until plaintiff's bulls had
broken portions of it down.
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The only issue involved in the motion to set aside the
verdict is whether or not the jury had to indulge in guesswork and
speculation in arriving at its verdict. The defendant argues that
the jury had to indulge in guessvvork in determining what percentage
of corn was destroyed by defendant's cattle and what percentage
was destroyed by his hogs and what percentage of the livestock
went through the fence and what percentage entered plaintiff's land
through the open gateway.
It is elementary, of course, that the plaintiff in any
law action must prove· his damages with reasonable certainty, but
·the cases also hold that it is not necessary to calculate damages
. with mathematical preciseness. In Washington Golf and Country
Club, Inc. v. Briggs, 198 Va. 586 at 592, 95 S.E. 2d 233, we find
the following statement:
"'Damages are not rendered uncertain because
they cannot be calculated with absolute exactness or
because the consequences of the wrong are not precisely
definite in pecuniary amount. Moreover, one whose
wrongful conduct has rendered difficult the ascertainment
of the precise damages suffered by a plaintiff is not
entitled to com plain that they cannot be measured with
the same exactness and precision as would otherwise be
possible. An element of uncertainty in the assessment
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of damages or the fact that they cannot be calculated
V'vith mathematical accuracy or with reasonable

certainty or
Nor is mere
a sufficient
to them has

exactness is not a bar to their recovery.
difficulty in the assessment of damages
rea son for refusing them where the right
been established • .,

In Golf Club the question involved was whether or not
the defendant had developed a subdivision adjoining complainant's
golf course in such a way as to collect and divert water and debris
and cause erosion. The Court observed .. the evidence is voluminous
and conflicting, and different inferences might be reasonably drawn
from some of the proved facts. A jury is better able than the Court
to weigh the evidence and determine what damages have been caused
to plaintiff by defendant's wrongful conduct." Golf Club v. Briggs, Inc.
supra.
Golf Club had been instituted as a chancery proceeding and
the chancellor disallowed recovery of any damages. The Supreme Court
held that

~t

did not have the power to transfer the cause to the law

side of the court, but it did reverse the chancellor's decree insofar as
it disallowed damages and remanded the cause for a new trial
11

limited to the issue of damages and with directions to order an issue

out of chancery and impanel a jury to determine the quantum of damages
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that complainant is entitled to recover."
It is argued that it was virtually impossible for the jury

to ascertain the damages in this case, but apparently the jury gave
. weight to the testimony of Mr. Farmer and decided that the damages
were caused by plaintiff's cattle passing through the gateway and
that the quantum of damages could be determined within reasonable
limits.
"Moreover, one whose wrongful conduct has rendered
difficult the ascertainment of the precise damages suffered by a
plaintiff is not entitled to complain that they cannot be measured
with the same exactness and precision as would otherwise be
possible." Golf Club v. Briggs, Inc., supra, at page 592.
The Court concludes

I

therefore

I

that jury issues were

fully and fairly submitted to the jury in this case and that its verdict
should not be disturbed. An order will be entered upon the verdict
granting the plaintiff a judgment for $7,000.00 a.gainst the defendant.
Mr. Nuckols will please prepare the trial order and tender it to
opposing counsel for their examination and endorsement prior to
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presentation thereof to the Court.

Is/ R.

William Arthur
R. William Arthur

Wytheville Virginia
I

February 7

I

19 73

I

Judge
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JUDGMENT

This day came the plaintiff and defendant by their
respective attorneys, and the Court having maturely considered
the motion of the defendant heretofore submitted to set aside the
jury's verdict, is now of the opinion that the motion should be

denied; wherefore, it is considered by the Court that the motion
to set a side the jury's verdict be, and the same hereby is,
overruled, and that the plaintiff, Blake Fawcett, recover of the
defendant, Joseph Franklin Hale, the sum of Seven Thousand
Dollars ($7 ,000.00) in accordance with the jury's verdict, with
interest thereon from the 28th day of November, 1972, the date
said verdict was rendered, as well as his costs in this behalf
expended.
To this action of the Court, the defendant, by counsel,
excepted, and on motion of the defendant execution of said judgment
is suspended for thirty days and such time thereafter as necessary
to pursue and perfect an appeal to The Supreme Court of Virginia,
provided the said defendant shall within twenty days from date
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enter into an appeal or supersedeas bond in the penalty of Eight
Thousand Dollars ($8, 000. 00) with good security to be approved
by the Clerk of this Court conditioned according to law; and upon
motion of the defendant it is ORDERED that the transcript of the
testimony and other incidents of the trial is made a part of the
record in this case.
I ASK FOR THIS:

Is/

Eugene L. Nuckols
Counsel for Plaintiff
SEEN AND OBJECTED TO:

Is/

Philip M. Sadler
Counsel for Defendant
ENTER: This 5th day of
March, 1973:

Is/

R. William Arthur
Judge
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EXCERPTS FROM REPORTER• S TRANSCRIPT

* * *
(T-2)

BLAKE FAWCETT

Q.

Dr. Fawcett, do you own a farm in Pulaski County?

A.

Yes, sir.

Q.

Where is it located?

A.

I own a farm in the Black Hollow section, in the

Back Creek section.
Q.

When did you obtain this farm?

A.

I obtained this farm in March, 1970.

Q.

What size is this farm?

A.

299 acres.

Q.

What is the general lay of the land, the farm?

A.

The general lay of the land the farm runs from the edge

of the mountain out to Back Creek. It lacks about a hundred yards
reaching to Back Creek. There is a branch that goes through the farm
from end to end, through the center of the farm.
Q.

You say it lacks a hundred yards reaching Back Creek?

A.

Yes.

.
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(T-2 and 3)

'And I gather then that this farm is long and narrow

Q.

goes back quite deep?
It is probably one mile deep and is somewhat

A.

triangular shaped, 1100 feet across one end and 3600 feet across
the other end and between five and six thousand feet deep.
Q.

Is this farm in trees

A.

Trees or much of it cleared. There is about sixty

acres in woods

I

1

much of it?

the rest· is open land.

Q.

Is there a residence on it?

A.

No, sir.

Q.

Have you ever lived on the farm ?

A.

No, sir.

Q.

Does the farm front on any public highway?

A.

·No, sir, there is a state maintained road into the

farm from off the Back Creek Road, this is a state road.
Q.

The Back Creek Road is a public highway and also

a secondary state road off of Back Creek Road goes to your farm,
into several fann s?
A.

Yes.

Q.

The road

I

does it go through part of your farm?

1

'
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J.l_.

The road comes to my farm and there is an easement

through my farm to the farm of Mr. Hale.
Q.

Is there anybody else on the other side of Hale

using this road?
A.

No, that is a dead end.

Q.

When you got possession of this property in March

of 1970 what use did you put it to?
I

(T-3 and T-4)
A.

First, we worked for about two months cleaning ul)

part of the farm. At that time Mr. Underwood was operating the farm
and he was keeping cattle there. We cleaned up approximately 140
acres the first year and planted: between 130 and 135 acres in corn.
We planted that corn early in May of 1970.
Q.

.Did you use it for grazing purposes?

A.

We hogged that corn down with cattle.

Q.

You put them on there to eat the crop?

.A.

Yes.

Q.

And when were these cattle put on there?

A.

December of 1970.

Q.

And when were they removed?
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A.

The largest number, 88 was removed in_February,

1971, the end of February and the rest were removed in April of 1971.

mo~e

Q.

So they were all removed by April?

A.

By the end of April.

Q.

And they had been put in there in December?

A.

Yes, sir.

Q.

What did you use the. farm for in 1971?

A.

Went back in 1971 and planted, and cleaned up

land and .planted
corn. We cleaned up a total of 175 acres •
.

We planted 17 0 acres of corn in 19 71.

(T-5)

Q.

And when was this planted?

A.

Planted from the first of May up until July.

Q.

It was planted in stages?

A.

Yes, sir.

Q.

What was the result of the planting?

A.

We had a good crop of corn on about 140 acres and

what was planted late was not good, made about a half a crop.
Q.

A hundred and forty acres was good crop?

A.

Yes, sir.

Q.

You said you had 170 altogether?
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(T-5 and T-6)

A.

Yes, sir ..

Q.

You say good crop, what do you mean by that?

A.

That year there would have been pickable corn of

80 bushels to an acre on 140 acres and probably 35 to 40 bushels

per acre on the rest of it, what was put in late ..
Q.

Now, did you examine this corn, this corn crop

during the course of the year?
A.

Yes, sir, I examined it once in July and· found six

head of cattle in there.
Q.

Whose cattle?

A.

Mr. Hale's cattle. I went to his house and he was

not at home. I told his wife the cattle were in there and she knew the
cattle were in there. She said she had hit the metal gate a couple
of weeks earlier,. she had ran into the gate and broke it down.
Q.

Where were these cattle?

A.

In the area right around the gate into Mr. Hale's

property, within six or eight hundred feet of that area.
Q.

that time?

What was the stage of the growth of this corn at
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A.

At that time the corn was only about knee high.

The rest of the corn on the back of the place that had been planted
early was waist high.
Q.

These were in the approximately knee high corn?

A.

That's right.

* * *
{T-9~and

T-10)

* * *
Q.

Doctor, getting back to July when you found some

cattle in your farm; in one area of the farm. You said that you went
and saw Mrs. Hale, Mr. Joseph's Hale's wife, was this on the farm
adjoining you?
A.

Yes.

Q.

Did you have occasion to be back to the farm after

A.

I was back to the farm at the end of August and at

July?

that time there was no livestock on the farm. I found no livestock on
the farm.

I went back and checked my fences and it was all

satisfactory, then I did not get back to the farm after that that was
the end of August until November 17th.

. App. 30
Q.

What brought you back on November 17th?

A.

I was called on the 15th down in North Carolina

that there was a large number of cattle in that farm. There was
no cattle suppose to be in there. As soon as I could get loose
I came up here from North Carolina, I v-1ent out there on the 17th
and there was more than sixty head of cattle on that farm and
they -had been there at least a month.
Q.

How could you tell that?

A.

The early part of November had been dry and early

in October there had been a lot of rain. The cattle had been in
there when they were miring up in mud and left tracks ten inches
deep all over the front, also a lot of the corn had been destroyed
by being pulled out by the roots. The stalk, most of it was laying
on the ground. The roots had been pulled out by animals taking
hold of an ear of corn and pulling it out, this was really what did
most of the damage, the corn was tramped to the ground.
Q.

condition?

What extent of the 170 acres of corn was in this

App. 31

{T-10 and T-11)
A.

All of it, there were small patches that had been

damaged just a little but I would say at least three-fourths of the
stalks were on the ground and from the amount of cattle that I
found in there that day and the tracks I would say those cattle
would have been there over a month because it had been dry and
they·_wouldn't have made tracks and they wouldn't have pulled corn
out by the roots if it hadn't been when it was wet.
Doctor, just to clarify you are speaking of the

Q.

fall of 1971, is that right?
A.

Yes.

Q.

When you had disposed of the last livestock?

A.

The last livestock I had on that farm was moved

April of 1971.
Q.

So your livestock had been gone six months?

A.

They were moved out the end of April, how many ever

months that was.
Q.

Did you have them moved out before Mr. Bowling

went in and did his '\1\lork?

App. 32
A,

No, sir, there were some cattle. I had sold the

finish cattle at the end of February and the smaller cattle I kept
on until spring· and grazed them.
Q.

Doctor, I show you a series of pictures here 1

would you identify them?
A.

Yes 1 sir, these are pictures of the farm which were

taken by me.
Q.

And when were they taken?

A.

These were taken in December of 19 71.

Q.

This was the following month after you discovered

the livestock on it?
(T-12)

A.

That• s right.

Q.

Would you step up here to the members of the jury

and identify those pictures and what can be seen by them?
A.

This is the land, the mountains are back here. This

is the lower end back toward the mountain. The stream ran clear back
to the woods. There is a branch here. This shows corn laying on the
ground that had been knocked down and pulled up and tramped by
livestock. This shows the field. The field run from down below the

App. 33
edge of the picture. It shows one side of the field.

Here is

another showing the down corn. Here is another picture showing
how the corn was beaten down. This is wh.at the part of the farm
looked like we had in grass and this is where hogs had rooted up
the grass.
Doctor, you said you took these in December which

Q.

was the following month?
A.

About two weeks from the time I found the cattle

in the fields.
Some of these pictures show deep footprints and I

Q.

believe you stated that the mud, that you could see they went down
about ten inches?
A.

Yes, sir, there was a deep tract on every two square

feet of that land.

* * *
'.\

,_..-; ·.

(T-13 and T-14)
Q.

Was a lot of corn scattered on the ground?

A.

I would say 10,000 bushels when I first saw it. You

could walk from fence to fence from one end of the farm to the other

App. 34
and step on an ear of corn every time you stepped.
Q.

Were there any other livestock in there other than

A.

There were hogs of Mr. Hale until March of 19 7 2 •

Q.

And when did you first observe them in there?

A.

I first observed them in there when I first found the

cattle?

· cattle there in November.
Q.

Approximately how many did you see in there?

A.

I don't know. I would say 25 or 30 at that time, dur....:.

ing the previous year there was I would say a hundred hogs in there
all winter, hogs of Mr. Hale.
Q.

These weren't eating your various crops at that

A.

They were at that time but I had cattle in there

time?

myself. At that time I had my own cattle in there. The damage was
lower that year.
Q.

This was the first winter you owned the farm?

A.

The fall of 70 and the winter of 70 is when there was

a large number of hogs in there.

App. 35
Q.

When you arrived on November 17th what did you

observe about where these cattle had come from?
(T-14 and T-15)
A.
There was a cattle guard in the road in there
near Mr. Hale's fence and from the cattle guard over to his post
a distance of about three feet there was no obstruction. He had
had a gate there that went over to the post. This gate had been
de.stroyed apparently by being ran into, in fact, Mrs. Hale told me
she ran into it and the cattle had free access to my field through
that, it was about as wide as that table.
Q.

Was there any evidence that that was where the

cattle came through?
A.

Yes, there was evidence. In fact while we were

there cattle came through.
Q.

Would you sketch here what you are speaking of

about where the fence line and where this road and gate was?
A.

The fence runs straight. My front is shaped like

this. The roadwa) from here down and across this end up this side
of the farm belongs to Mr .. Hale. The road comes in here and turns
across and comes in like this. This is Mr. Hale's land.

App. 36
Q.

This is your land?

A.

This is my land and the branch runs through this

Q.

Right here is the road going into Mr. Hale's house?

A.

Yes, this situation where the road comes across,

way.

this is here, there was a cattle guard set here and fence comes up
here and a gap between the cattle guard and the fence.

There had

been a gate put across there, a metal gate which was very effective,
that had been destroyed, was down, and then there was a piece of
rope put across there with a tin can hanging on it, that did not
deter cattle and the cattle walked by the cattle guard right into _my
cornfield.
(T-ts and T:-.16)
Q.

Doctor, you are speaking of a cattle guard. Would

this just cover the road surface?
A.

Covered part of the road surface.

Q.

This gate that had been there, was it there when

you purchased this farm?

A.

There had been a gate there, yes, when I purchased

Q.

Is this the same gate?

A.

I don't know.

lhe farm.

I don't believe so.

App. 37
Q.

This is the gate that Mr. Hale and his family

entered to get to his farm?
THE COURT:
A.

What we need, does a road lead to that gate?
(Drawing on sketch) This is right here and the

cattle guard comes across here, there is a gap between the
cattle guard and the fence.
Q.

Doctor, the cattle guard is right here crosswise

in this roadway going to Mr. Hale's?
A.

Yes.

Q.

And the gate was across the road behind the

cattle guard?
A.

It was kept there because the cattle guard did not

reach completely across the opening in the fence.
Q.

The gate did?

A.

Yes.

Q.

Was the gate still hanging there in November?

A.

The gate was still hanging there in November.

Q.

But would not close?

A.

Would not close.

(T-17)

App. 38
Q.

You testified earlier that there was about at least
I

sixty head of cattle in there?
A.

Yes.

Q.

And approximately twenty-five hogs?

A.

I don't know, there were hogs, whether there was 20

or 75 I couldn't tell. When hogs are running around over a big
boundary it is hard to say

I

there were quite a few.

Q.

What occurred when you found these? What did you

A.

I came back to Dublin to Mr. Dickerson's place and

do?

called Hale's and no one was at home. I came back to Dublin and
went to see Mr. Owens.
Q.

Why did you go to Mr. Owens?

A.

I understood he was the District Solicitor.

Q.

Commonwealth's Attorney up here?

A.

Yes and I needed some help because it was obvious

when I first went out there that the property was lost. The grain was on
the ground

I

80% of it was down in the mud, had been in the mud. I

come back and wondered '\ovhat in the world I would do·.

He was not

there so I went to the Sheriff's Department and talked to Mr. Hall.

App. 39
(T-17 and T-18)

He said the only thing I could do was to pen the cattle and hold
the livestock for the damage that was done. I went back down
there and I drove cattle up in an attempt to pen them in my catch
pen. When I got them up, I worked three or four hours driving
them down the creek and over the hill.
Q.

Did you gather all the cattle?

A.

No, I suppose I must have had 40 head when I got

them over the hill. These were cows and big calves, I don't know
how many of each, great many big calves. When I drove the cattle
up over the hill a young boy came out of Mr. Hale's place and
said ., Drive them down here, they are suppose to go back in here."
_I was by myself. He ran back to Mr. Hale's place and then three
men one of which I was later able to identify as Mr. Hale, Sr.
I

I

Jo' s father came up there with guns and said I wasn't going to pen
I

those cattle. That irritated me a little, I ordered them off the place ..
I went ahead in spite of their interference and was able to gather
eighteen head. I left my Bronco, a four-wheel drive vehicle, back

App. 40
about 200 yards from the cattle pen up at the old farmhouse.

I went

up there and when I came back there they had turned those cattle
out, driven them back into the cornfield and took off.
mad. .

Then I got

I went straight to Mr. Underwood! s home and called the

sheriff's department and told them to get out there. I had no guns.
The cattle had been driven back into the cornfield deliberately.
Q.

Back into the cornfield?

A.

Yes, whichis the only place they could be driven.

I called the sheriff and called a friend of mine and the sheriff came
out.

(T-19)

Q.

Was that Mr. Hall?

A.

Yes, and he brought with him an attorney that told--

MOTION BY MR. SADLER:

I move to strike all of this because there

is no showing that Joseph Franklin Hale, who is being sued, was
there present or had anything to do with it. Most of it is hearsay
I think. It has no bearing on this case. Mr. Joseph Franklin Hale is

the man being sued.
THE ·coURT:

I will reserve passing on that. Don't tell what

anybody told you.
A.

Mr. Hale returns-

Q.

Which Mr. Hale?

App. 41

A.

Mr. Hale, Sr.

Q.

Was he living on the farm?

A.

I don't know. He said these were Hale's cattle

that .were on that place. He, the attorney present, asked if he
was there.
Q.

A.

·You are speaking of Mr. Coke?
Yes, who was brought out by the sheriff because

there was trouble.
Q.

These cattle had, could you tell from down where

the gate was where the cattle had come from to get on the farm?
A.

Yes, there were cattle coming and going the whole

time I was out there, to his farm.
Q.

To whose farm?

A.

Mr. Joseph Franklin Hale's, over there.

Q.

This was going on while you were there?

A.

Yes.

Q.

Is there any gate on the side of your land between

(T-20)

you and Mr. Hale?
A.

No.

App. 42

Q..

Is there any break in any fences?

A.

No, sir.

Q.

Do you know who lives on the Hale farm?

A.

Mr. Hale did at that time.

Q.

Mr. Joseph Franklin Hale?

A.

Yes.

Q.

Anyone else?

A.

His family.

Q.

A wife and do you know whether it consists of

anybody else?
A.

Three children.

Q.

Do you know whether any tenants live on the farm?

A.

No, I don't know.

Q.

This young person that came down and said something

to you about the cattle, was that one of Mr. Hale's children?
A.

No, sir, I don't know who this young n1an was. I

have seen him on that place many times but I do not know who he is.
Q.

The gentleman right back of you, is that the gentleman

you identify as Mr. Hale's father?

A.

Yes.

Q.

Is he the one that came up to you when you had the

cattle penned?

App. 43
(T-21)

He came up to me before I had the cattle penned.

A.

He and two other men tried to drive the cattle back over the top of
me.

He stood t:here with a gun and said, "You are not going to

pen these cattle... I said,

11

You get off the place." One of the

men with him told him to go.
MOTION BY !viR. SADLER:

I move to. strike all of this.

Mr. Nuckolls

has had a chance to tie it in.
MR. NUCKOLLS:

We have shown that these are cattle from

Mr. Joseph Franklin Hale's land which is adjoining him, that these
were cattle belonging to Joseph Franklin Hale that came from his
farm. Who handles this livestock, whatever their relationship to
Mr. Hale, hasn't anything to do with it if they are Joseph Franklin
Hale's livestock and on his farm. All the evidence is relevant and
admissible. Mr. Hale can't stand behind the skirts of his family in
this suit.
MR. SADLER:

Mr. Nuckolls is so wrong about threats and guns,

etc. It has nothing to do with whether the cattle were there or how
long they stayed.

App. 44
THE COURT - TO THE JURY: Except this testimony about guns out
of your mind and we will see later on if he can tie it in anyway
and then I will rule on it.
Q.

Dr. Fawcett, when were the cattle removed from

A.

I do not know. The hogs were not removed by the

the farm?

9th of March, 1972. There were no cattle there then.
(T-22)
Q.

Did you see them being removed?

A.

No, sir.

Q.

During this period of time did you have an

opportunity to discuss this with Mr. Joseph Franklin Hale?
A.

No, sir, he was not around at that time.

Q.

Did you go to his home on many occasions to

contact him?
A.

I did twice in July about the cattle being in the

corn but then it .was a small number and the gate was broken at
that time and I saw Mrs. Hale and he was not there. This was
during the middle of the day.

App. 45
Q.

Did you have to go past this gate or through this

A.

Yes.

Q.

What was the condition of the gate?

A.

It was a metal gate that had been bent in the

gate?

middle to an angle of almost ninety degrees.
Q.

Would it close?

A.

No.

Q.

How was it hanging?

A.

The hinge side against the post down along a

Q.

This was in July when you went to see him?

A.

Yes.

Q.

Where was it in November?

A.

Laying there beside the fence, not even attached

fence.

at that time.
(T-23)
Q.

Where was this gate in relation to the cattle guard?

A.

On Mr. Hale's side, back on his farm.

App. 46
Q.

(Pointing to diagram) In other words you had this

cattle guard here and back this way was the gate? .
A.

The gate was hung here at that time and swung back

along the fence.
Q.

The gate when it was closed would swing over here

and cover this area?
A.

Right.

By Mr. Sadler:

Q.

Didn't you say there is no public road through your

property at all?
A.

To my knowledge

Q.

Easement that Mr. Hale has to go across your

A.

Right.

Q.

And the fences between you

I

no

I

sir. It is an easement.

property?

~nd

Mr. Hale are all

line fences so far as you know or division fences?
A.

Yes.

Q.

And the gate you are talking about is also a part of

the division fence?
A.

Right.

App. 47
Q.

In 19 7 0 you say you planted corn there on the

A.

Yes.

Q.

And then turned over two hundred head of cattle

A.

Yes.

Q.

Tell the jury what type cattle they were?

A.

Steers and bulls that weighed from 700 to 1000

Q.

Did you have any smaller cattle?

A.

A few small ones that would weigh 500, nothing in

property?

{T-24)

in there?

pounds.

there that would weigh less than 500 pounds.
Q.

Who was managing the farm?

A.

I was.

Q.

You were practicing in Radford at that time?

A.

Yes.

Q.

Did you have any help with it?

A.

Yes.

Q.

When you went to North Carolina did you have some-

body in charge?

App. 48
A.

No, sir at that time I had no stock there.

Q.

You say in the fall and winter of 1970 and 71 that

I

is when you had cattle in there that Mr. Hale's hogs were in there
at that time?
A.

Yes

Q.

What about Mr. Hale's cattle?

A.

Yes

Q.

Do you recall that a lot of your cattle got in Mr.

I

I

sir.

sir, very few.

Hale's land at that time?
(T-25)

A.

No, we drove cattle on Mr. Hale's land with his

consent and help to use his cattle pen to move them out.

Q.

That is the only time there was any cattle on his

A.

That is the only time I know of any cattle on his land.

Q.

Did you ever receive any complaint from him about

A.

No

land?

your bull?
I

in fact he borrowed and kept one of the bulls for

about a year, he was a breeding service.
Q.

Who hauled your cattle to another farm?

A.

I don't know.

Some friend of Mr. Hale's. We drove

them down to his cattle pen and his barn and loaded them out.

App. 49
(T-25 and T-26)
Q.

Were you there at that time?

A.

Yes.·

Q.

Do you not know that a lot of them were· rounded up

on his farm?

A.

No

Q.

When was this?

A.

1971.

Q.

How many head?

A.

At that time I had 115 head there at that time.

Q.

You had had over 200?

A.

Yes I I sold, I don't remember the exact figure but I

I

sir, they were not. They were driven on his

farm.

sold right at 100 head at the end of February and I got $22,000 for
them.. They were big cattle. They had been turned in there in the
late fall.

They were turned in in 19 70 and they were taken out in

February and the smaller ones were left on and these were the ones
that \Ve hauled out in the spring. I hauled quite a few of them and
Mr. Hale and his friend, the boy, I don't know his name, hauled some.

App. 50
Q.

That was at Mr.Hale's expense?

A.

No, sir.

Q.

Do you know whether or not after that there were

some cattle left/ your cattle left?
A.

The only cattle left was a bull Mr. Hale wanted me

to leave for breeding purposes and I did I that bull stayed until this
past winter.
Q.

You are saying in the fall and winter of 1970 and 71

Mr. Hale's hogs and cattle were in your corn?
A.

A lot. of hogs and a few cattle.

Q.

Where did they get in?

A.

Through this same gate.

Q.

You said there was a good gate until July?

A.

I didn't say there was ever a good gate. There was

also a break in the fence on the back of the place where the cattle
got mixed up. This was a place further back away from the gate.
His cattle were never any problem in there but there was a time or
two when some cattle got in there. This was a small number one or
I

two or three.
Q.

And a large number of hogs?

App. 51
(T-27)

A.

Yes.

Q.

"Where did the hogs come from?

A.

Through the fence everywhere.

Q.

You made no complaint?

A.

No, I asked him if he would get them out.

Q.

You are saying the fence is not sufficient to turn

A.

It is not.

Q.

Did you ever give him notice to fix the fence?

A.

No, I did not complain about the hogs. I didn't

hogs?

want to make trouble. There was pigs born on that farm that grew
-up there and were hauled off to market.
Q.

Won't hogs do more damage to corn?

A.

Yes, a hog will do more damage, especially for the

amount they eat.
Q.

You didn't bother to count them?

A.

This was the first year I had been there and there was

hogs in and out.

App. 52

planting it

Q.

The next year

A.

Yes, but when we planted the corn crop we started

I

too ?

there was some hogs in there and he came and made a

I

special effort to get them out and we didn't have anymore hogs until
July and after that I didn't see anymore hogs until November.

(T-28)

Q.

There were numerous hogs then?

A.

Yes.

Q.

You don •t know how long they had been there?

A.

No.

.Q.

You were not there from July to November?

A.

I was there in August and saw no stock on my farm.

Q.

You were back in November and saw numerous hogs

and cattle?
A.

Yes.

Q.

When you put your cattle in there in the fall of 1970

did you have salt on the farm ?
A.

Kept salt on the farm.

Q.

Is it not true that part of these cattle were small,

they could not eat the corn down like the big ones?

App. 53
A.

I did not have any problem.

Q.

Did you have cattle that died?

A.

I lost seven out of 22 2.

Q.

Did Mrs. Parks work for you at that time?

A.

Yes, she worked at the clinic, yes.

Q.

You know of no complaint Mr. Hale ever made

about your cattle tearing down his fence and coming onto his land?
A.

. No I sir I I have heard no complaint and no mention

of it.
Q.

~his

A.

No.

Q.

You had no com plaint from George Farmer or anybody

was the winter of 1970 and spring of 1971?

else that there were bulls on their land?

A.
(T-29)

. Q.

No.
These pictures were taken from about the same

location?
A.

Different locations.

Q.

All on the front side of the farm?

A.

No, they were taken along both line fences and from

up near the old barn.

App. 54
Q.

Weren•t most of them taken from near the old barn

and house? I see them in there?
A.

You can see the mountain anywhere on the farm.

Q.

A lot of people park their cars there and deer hunt?

A.

Yes.

Q.

Deer eat corn, too?

A.

Yes.

Q.

Tear it down?

A.

They tear it down a little I think.

Q.

When did

A.

The last week in June and it didn•t do much good.

Q.

Wasn•t most of it planted late in June?

A.

No, that corn was planted, I planted that Pioneer

~u

finish planting this corn?

corn, all of it in May, yes, sir, this was in May, May 26 was when
we had all that corn planted on this part by the first week in June.

{T-30)

Q.

That is only 20 bushels?

A.

Yes, sir.

Q.

Most of the corn you got from the other place?

A.

No, this is the corn I planted.

Q.

$5,000. worth of corn and fertilizer?

App. 55
A.

About $5,000. of fertilizer and about $100.00

worth of corn.
Q.

This don't say what date you got this?

A.

This was billed in February, 1972. I think Mr.

Dickerson can show that.
Q.

Who did you get a call from on November 15th

about the cattle?
A.

Someone called my wife and she came out where

I was ·working and told me. I said, "I will have to go up there
and see about it." I had an appointment the next day with some
people and I couldn't leave

th~n

so I came here Wednesday

morning.
Q.

Was Mr. Lewis working for you during this time?

A.

Yes.

Q.

You tell us you estimate those cattle had been there

at least a month? You had gotten no word from anyone?
A.

There was no reason for anyone to call me.

Q.

You had no one to look after things?

A.

No, sir. I am sure they were there for that period

of time because of the fact it had been dry for three or four weeks.

App .. 56

They had been there while the mud was deep and had stayed in
there ..
Q.

Let• s go back to the fall of 1970. You deny that

any of your cattle were ever on his place?
A.

No, we had cattle that went across an old fence

back on the (T-31) place and they got in and got mixed up and I
went in there in the fall of 1970, one week, and strung 2, 000 feet
of fence, completely replaced the old fence between me and Mr.
Hale on the back side. I built half of the line fence.
Q.

After that you say that none of your cattle were on

his property?
A.·

No, they were on there when they got mixed up.

When we drove them out.
Q.

Did you drive them out when you separated them?

A.

When I loaded them we drove all the cattle down on

that place.
Q.

Besides that?

A.

That was on the back of the place, cattle had got

back and forth.
Q.

Except for that time you say that none of your cattle

were on his place?
A.

I couldn't swear to that, I don't think so.

App. 57
Q.

You tell the jury that his hogs were on you all the

time and the cattle?
A.

Yes

I

the hogs were there all the time. The only

time I didn't see hogs was between the spring of 1971 and I didn't
see any hogs until I was back up there in November.
Q.

They could get through the fence?

A.

Yes a hog can go anywhere •

Q.

From that time until the fall of 1971 you don't know

I

where the cattle got in?
(T-32)

A.

No, the hogs came through a dozen different places.

Q.

You have had hogs and they have gone on his place?

A.

Yes.

Q.

And if your cattle could get on to him then his cattle

could get on to you?

A.

Yes.

*

*

*

(T-39)

Q.

* * *

You told Mr. Owens your cattle and Mr. ·Hale's

cattle were mixed up in April, 1971?
A.

Yes.

App. 58
Q.

And you loaded some from his pen and some from

A.

Yes.

Q.

Which means they were mixed up across the line

yours?

somewhere?
(T-40)

A.

They got in through that gate when the gate was

left open.
Q.

Nobody went through the gate?

A.

Hale and his family used it all the time.

Q.

You mean the gate was across the cattle gta rd?

A.

Right.

Q.

I thought you said there was some space between

the cattle guard?
A.

The gate went across the opening, the cattle guard

· did not extend across the road but the gate did.
Q.

The cattle got on his place and his on yours in

another place?
A.

Not to my knowledge when I built the fence.

Q.

That was the fall of 1970?

A.

Yes.

App. 59
Q.

You say they were mixed up in April, 1971?

A.

They were at that time.

Q.

They got in somewhere?

A.

They got in through that gate.

Q.

You know some of your bulls rode the fence down

A.

No, I don't think so.

Q.

In July you were there, this was after you planted

in places?

the corn, I take it some of it hadn't come up?

(T~41)

A.

The corn was all there.

Q.

What part of July were you there?

A.

End of July.

Q.

The Hale cattle were in your cornfield at that time?

A.

Yes.

Q.

Did you call that to Mr. Hale's attention?

A.

Yes.

Q.

You went back there at the end of August and there

were no cattle in there?
A.

Right.

Q.

So obviously the place they got in at that time had

been fixed?

App. 60
A.

In August I didn't see any cattle.

Q.

You didn't go back until November and that time the

hogs and cattle were both there?
A.

That's right.

* * *
(T-44)

*
Q.

* *

During the winter of 1970 which was your first

winter there and the early part of 71 when you had this 222 head of
stock on your farm, did Mr. Hale ever come to you and complain
about any of your cattle being on his farm?
A.

No.

Q.

Did he ever say anything to you about it up until he

filed the counter-claim?
A.

No, this is the first I had heard.

Q.

How often did you go up to the farm after you put this

222 head out there?
A.

Every day.

Q.

You put them on the farm in December you say?

A.

The 222 head, I didn't put them all at one time. They

were all in there sometime maybe up the last day of November, about
the week of the first of December?

App. 61
Q.

Had you had any livestock on it until then?

A.

No, sir.

Q.

None of your own?

A.

No.

Q.

We are speaking of 1970, the first year you had this

A.

Yes.

Q.

Where did these cattle come from?

A.

From two other farms.

Q.

You had two other farms?

A.

Yes.

Q.

You went to the farm every day?

A.

Yes.

Q.

For how long a period of time?

A.

For all the time I had livestock.

Q.

You were then practicing in this county?

A.

Yes.

Q.

On any occasion did you see some of your cattle

farm?

(T-45}

on his farm other than the time there was this break up there?
A.

No.

App. 62
Q.

When was this break discovered up at the upper

A.

Right after the cattle had been turned in. Right

part?

after I turned the cattle in and I went back there with Whitfield
Lewis and I built two thousand feet of fence.
Q.

This time you told Mr. Sadler or Mr. Owens there

was a break in the upper part?
A.

There was effectively no fence at all.

Q.

What time of year was it?

A.

In December.

Q.

Shortly after you turned them in?

A.

Yes ..

Q.

How many of your cattle were on his place or

vice-versa ?

(T-46)

. •,

~·.

A.

They were mixed up on both sides of the fence.

Q.

What did you do?

A.

We left them

alon~

for awhile until he came back

and I got the fence strung across and me and my man separated
those cattle.
Q.

Was Mr. Joe Hale around?

App. 63
A.

He was around part of the time. He wasn't arourrl

when we were building the fence.
Q.

Mr. Joseph Franklin Hale knew about this?

.A.

Yes.

Q.

And did he help identify the cattle?

A.

Yes, this was an easy matter because mine were all

males and his were all females.
Q.

Then this was within the· first month of putting the

cattle on there?
A.

Yes.

Q.

After that did your cattle get over to his land to your

knowledge?
A.

No, sir not to my knowledge. They may have and he
I

may have put them back. There was never any problem.
Q.

Mr. Owens questioned you about whether or not this

130 or 40 acres you planted ·in corn this first year whether it would ·
I

feed those cattle for that length of time. How long have you been in
cattle raising business?
A.

Fifty years.

Q.

Fifty years?

App. 64
(T-47)

A.

Forty-five years .

Q.

You are not much older than that?

A.

No.

Q.

Did you grow up on a farm?

A.

Yes, sir.

Q ..

I believe you stated that you took some off and sold

some in February?
A.

At the end of February,· over a period of a week, end

of February or first of March.
Q.

The cattle at that time had been on the farm approxi-

mately three months?
A.

Yes.

Q.

What sort of crop did you have from that 1970

A.

I think that is as good corn as has ever been raised

. planting?

in this county ..
Q.

How many bushels per acre would you say it made?

A.

I would say well over a hundred.

Q.

This was the first year?

A.

That• s right.

App. 65
Q.

vVas there any need for you to supply any other feed

to these cattle during that three months period?
A.

No, nothing but salt.

These cattle would stand and

eat corn all day long and did.

(T-48)

Q.

And did.?

A.

And·did.

Q.

They eat it just from the fields?

A.

Yes.

Q.

It had not been harvested?

A.

No.

Q.

How much of your farm were they. allowed to graze in?

A.

The whole thing. We have fenced out on the back about

50 acres of woods. I ran the fence

straight~

I would say 250 acres.

Q.

You had 140 acres in corn?

A.

130 acres.

Q.

Did you have cattle on these other two farms that

you mentioned?
A.

Yes.

Q..

Where are those farms located?

A.

Montgomery County and another one in Pulaski County.

App. 66
Q.

Now, in the planting of your 1971 crop I believe

you answered to Mr. Owens that when you planted the corn in there
for your 71 crop there were a few hogs and they were removed. Who
removed them?
A.

Mr. Hale.

Q.

Mr. Joseph Franklin Hale?

A.

Yes and his children.

Q.

vVhen did you plant your first corn that year?

A.

Probably the second week in May.

Q.

And then you planted some even up the latter part

A.

In June and he says July, may have been. There·was

of June?

140 acres (T-49) of that corn that made good corn, was planted before
the middle of Jun·e. It was planted during May and the first week in
June.
Q.

This was 140 acres that you previously testified made

good corn?

corn?

A.

Yes.

Q.

And I believe you said the other 30 did not make good

App. 67
A.

No.

Q.

From the time you planted this corn in May and Mr.

Hale and his family got the hogs out how often were you back there
during that period of time from the first planting to the last of July
when you found the cattle?
A.

Up until the 4th of July 1 around the 4th I I was there

just about every day.
Q.

During that time up until around the 4th of July
I

I

were any of his hogs or cattle in there then?
A.

No, sir.

Q.

When you found the cattle in your corn the latter part

of July you previously testified?
A.

Yes.

Q.

When did you first become aware of this gate situation?

A.

At that time it was July. I went down and talked to

Mrs. Hale. I came out there and there were a few cows up in my corn.
The gate was broken. I went down and talked to her.
Q.

Is this the first time you were aware the gate was

A.

Yes, sir.

broken?
(T-50) ·
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Q.

And you were back there in August, did you look at

A.

No, what I was there in August for was on the back

the gate?

of that place where I had built a new fence the previous fall.

I

had not put in enough iron posts and I came up from North Carolina
one day and got some steel posts and went back and drove steel
posts in between. I don't recall going near the gate. There was no
reason to. There was no cattle in there at that time to my knowledge.
I hauled about fifty posts in there.
Q.

In November when you came back after your wife had

received a call, what was the condition of the gate at that time?
A.

The gate was laying back along a side of the fence

and there was a gap about three feet wide out between the cattle guard
and the post and ·there were cattle coming and going while I was
watching.
Q.

Getting back to questions of Mr. Owens about the

mix-up of the cattle in April. Did I understand you correctly that the
only reason that there was a mix-up

~as

because the gate was left

open?
A.

That's right.

Q.

How long a period of time was it left open?

App. 69.
A.

I don't know. The gate would be periodically left

open as any gate will. The major fencing was not disrupted.
Q.

How many of your cattle were over on his place at

A.

I don't know.

that time?
(T-51)

I know we drove some over there to

load them and there was some already there.
Q.

Was some of his lreded from your pen?

A.

No, there wasn't. You could drive right back in

there. We drove them to the closest loading pen.
Q.

Did Mr. Joe Hale help with this?

A.

Yes.

Q.

So he was aware of the mix-up of the cattle in April?

A.

That's right.

Q.

Mr. Owens asked you about the cattle growth during

I had no stock there after that.

December and February when you took some off to sell. · First of all,
the ones you took off in April you did not sell, you took them to other
farms?
A.

Yes.

Q.

The ones you had corn fattened, how much had they

grown during that time?

App. 70

A.

I would say offhand an average of probably a couple

of hundred pounds.

Q.

Per head?

A.

Yes.

Q.

And you sold approximately 100 of them?

A.

Approximately 100. I don't remember exactly how

Q.

Did Mr. Hale himself talk to you about keeping this

A.

Yes he did.

Q.

Talked to you about keeping the bull? ·

A.

Yes.

Q.

And do you remember when this occurred?

A.

I. don ' t remember. It was during the winter or

many.

bull?

(T-52)

spring of 1971.
Q~

This was the first year there?

A.

That's right.

Q.

And do you know how much longer it was?

A.

It would have to be between December and April when

I hauled them out because we left the bull deliberately. That is the
only time I had any cattle in there was about five months.

App. 71
Q.

The only head you left was this one bull?

A.

Right.

Q.

And do you know when it was eventually sold?

A.

Sometime last winter this past fall.

Q.

The damage you are claiming in the fall of 1971 and

I

spring of 1972 was done, according to your testimony was done after
late August, 1971?
A.

in July.

No, I said there were cattle in there that did damage

In late August there was none in there.
Q.

You are not prepared to estimate the damage done in

A.

Yes

July?
I

the cattle had gotten in the corn which was

planted late and it was destroyed. It was bit off to the ground.

(T-53)

Q.

Were there hogs in there?

A.

Yes.

Q.

The main damage was done after late August up until

November, 17th?
A.

Yes.

Q.

And there was cattle and hogs both in there on

November 17th and you are not prepared to divide the damage between

. App. 72

the hogs and cattle?
A.

No, at that time I don't know how many hogs were

there, I know the corn was down on the ground and was trampled in
the mud.
Q.

Dr. Fawcett, I understand that you did not feed your

cattle any supplement?

A.

We did feed supplement.

Q.

What sort?

A.

Kansas State, I hauled in my Bronc.

Q.

Who did you buy it from?

A.

We made it.

Q.

What sort of vitamins and minerals did it have?

A.

Vitamin A and minerals and corn and this is \Vhat we

Q.

Did you take this out in your Bronco and put it on the

A.

Yes.

Q.

Was it loose?

A.

Yes.

Q.

What did you haul it in?

used.

ground?

App. 73
A.
· Q.

Bags.
What size bags?

A.

They would be maybe 50 to 70 pounds.

Q.

Paper bags?

A.

No, sir.

Q.

How many did you say died in 70 and 71?

A.

I lost seven.

Q.

Were these large animals?

A.

Some large and some small.

Q.

Did you know what killed them?

A.

No.

Q.

This is a pretty high ratio of death for livestock,

isn't that a pretty steep rate of death?
A.

I think it is pretty good if you can keep it under fifty.

Q.

How many bulls did you have?

A.

I answered that, I don't know.

Q.

You had 2 2 2 head, would they be half of them bulls?

A.

Maybe a third.

Q.

Large size bulls?

A.

Large and small.

App. 74
Q.

Would you say you had 70 bulls, would that be fair?

A.

Yes.

Q.

Didn't you feel that the bulls may have trampled that

fence down some between you and Jo?
A.

They may have. I went back there and built the fence

because (T-55) there was no fence to trample down.
Q.

If you have 70 bulls and some cows across the fence

in heat it is impossible to keep them out?
A.

Not if you build a fence.

Q.

What kind of fence are you going to build?

A.

Forty-eight inch fence with two strands of barbed wire

on top of it.
Q.

It is not a five feet fence?

A.

No, I don't know of any five feet fence.

Q.

You speak of steel posts. How often would you put

in woodenposts?
A.

On the corners.

Q.

And you put steel posts in between?

A.

Yes.

Q.

No wooden posts in between?

App. 75
A.

Some.

I have never had a chance to build a fence

where you could go out and plan it
have already been fences.
built it

I

I

I have built fences where there

The way I built it is the way I usually

put a good post in the corner tie onto that and stretch it.
I

Q.

How far would you stretch without using any

additional post or brace?

(T-56)

A:.

About 600 feet.

Q.

Before you put another brace post in?

A.

Yes.

Q.

And you feel that this fence would turn one bull not

speaking of seventy?
A.

It will turn anything in the way of ordinary animals.

Q.

This fence was not built on the whole division

between you and Mr. Hale

just part of the way?

1

A.

That's right

Q.

You built half of it and what did Mr. Hale do to the

A.

He did nothing except patch a couple of holes

I

I built half of it.

other half?

was all to my knowledge..

I

that

He had fairly decent fences on part of it.

Where I built was the part I assumed was suppose to be maintained
by my farm and this was what we agreed on and I went in there and
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there would be strands of barbed wire grown into trees and the only
way I could build it was to take a chain saw and cut everything
down and set a stob to see where to build that fence. We tied off
in the hollow and pulled it. It was probably 1200 feet and it is
still good.
Q.

You were talking a rout the wooden posts? How

often did you put wooden posts?
A.

I don't know how far apart. When you are building

a fence over ground that is grown up and full of ruts it is impossible
(T-57) to dig for the fence posts. It has proven more sound to tie
your wire off and stretch it tight. The only thing that makes a fence
is how tight you stretch it.
Q.

How often did you put the steel posts?

A.

About every fourteen feet

I

something like that. We

. would put them where we could get them in the ground.
Q.

Doctor your complaint is based on cattle coming
I

through down at the road

I

the easement that goes through your land

into Mr. Hale •s land?
A.

My

complaint~.is

cattle coming on my land.

the damage that resulted from those

App. 77
Q.

Where did they come in?

A.

At the cattle guard.

Q.

Where the gate had been?

A.

Where the gate had been.

Q.

You yourself never did anything to correct this

situation we are talking about?
A.

You mean to fix his fence? Not his fence, the

line fence.

(T-58)

Q.

Where the easement goes through?

A.

It is his fence.

Q.

You took no steps to repair anything on this line?

A.

At that point?

Q.

At any point?

A.

I built 2000 feet of new fence.

Q.

The length of it?

A.

Yes, I built 800 feet down there where the wire was

gone, repaired it. It was the fence Mr. Hale was suppose to maintain.
I

r~paired

that, too, before I turned the cattle in.
Q.

So far as the hogs go you never did try to keep them

A.

No, that is a hopeless situation, to keep a hog out.

out?

App. 78
During the lunch break out of the presence of the reporter,
I·

in chambers

I

certain motions were made which were not shown in the

transcript. Counsel for all parties agreed on the matters herein set
forth, but counsel for Appellee filed an objection to making this
correction to the transcript because it was not timely made, pursuant
to the rules of this Court.
I.

During the recess for lunch noted on page iSS of the

transcript of testimony, while in chambers, and out of the presence of
the court reporter, the d e!endant, by counsel, moved the court to strike
the evidence of the plaintiff on the grounds that, by plaintiff's own
evidence, the line fence between the plaintiff and defendant was not
a

11

lawful fence .. as defined in Section 8-869 of the Code of Virginia,

1950; and that the plaintiff had as much obligation under the law to
build and maintain a lawful fence as did the defendant and that the
remedy set forth under sections 8-88Z: through 8-889 of the Code of
Virginia, 1950, was available· to the plaintiff and, since the obligation
for a division fence was mutual between the plaintiff and defendant,
the plaintiff, as a matter of law, could not recover from the defendant
because no "legal fence" had been constructed in accordance with these
sections of the Virginia Code.

App. 79
Whereupon, the plaintiff, by counsel, called the court• s
attention to Section 8-873::_ 2 of the Code of Virginia, 1950, and argued
that since the gate and cattle guard area of the division fence was for
the convenience of the defendant, that the defendant alone would be
responsible for the upkeep and maintenance of this area.
After a general discussion, the trial court ruled that, since
there was not a "lawful .. division fence on the line between the plaintiff
and defendant landowners, the plaintiff could not recover for any damage
done by hogs or cattle which came through. over or under the existing
fence, since the plaintiff was as much responsible for the building
and maintenance of such a fence as the defendant. The plaintiff, by
counsel, excepted to this ruling by the court.
The court further held that in view of this ruling on his part,
the counter-claim file9. by the defendant, Hale, must fail as a matter
of law, to which ruling the counter-claimant, Hale, by his attorney,
A. Dow Owens, duly excepted.

App. 80
(T-58)
By Mr. Nuckolls:

Q.

Dr. Fawcett, you have testified concerning the

fence between you and Mr. Hale's fann and that one portion of it
had been constructed by you, is that correct?
A.

Yes, sir.

Q.

What portion of that was constructed by you?

A.

One-half.

Q.

Between you and Mr. Hale, on which side?

A.

West side.

Q.

Does all of Mr. Hale's fann lie to the West of you?

A.

Yes, sir.

Q.

Did you have any sort of understanding with Mr. Hale

concerning the construction of the rest of the fence?
A.

Yes, sir, he agreed to it. I agreed to build the back

half (T-59) of the fence, the fence toward the mountain, the North
part, one-half of it and he was to build the rest of it where his
easement came through the property.
Q.

Did Mr. Hale do that?

A.

No, sir.

App. 81
Q.

Do you know whether he is in the process now of

doing that?
A.

Yes.

Q.

From the area where you built down to the easement?

A.

Yes

Q.

There has been some testimony about hogs and you

I

from that area the rest of the way.

testified that hogs got in the farm a number of times?
A.

Hogs stayed in the fann.

Q.

Can you tell the jury through what portion of that

fence these hogs entered your property?
MR. SADLER:

We object to that as being repetitious. He testified

to this this morning.
THE COURT:

He did testify this morning they went in every place.

MR .. NUCKOLLS: This is the point I don•t think is clear •.
A.

I could show on the diagram better. The line fence

runs from the point here to here. Hale's house and farmstead is right
here. I built a new fence from here to the center of the line right
here in 1970

I

fence forty inches high with two strands of barbed wire.

From this point on Mr. Hale was to build whic h he never did. As ;· ·

App. 82
far as this is concerned these (T-60) animals came through this small
area, through the woods. It is woods along here.
Q.

To your knowledge did .any of them enter through the

area where you had built the fence?
A.

I don't

thin~

any had been in there. I am talking

about this section.
Q.

From where you built down?

A.

Yes, I built this. There are woods on both sides of

this fence.
Q.

At the back part?

A.

Yes.

By Mr. Sadler:

Q.

Dr. Fawcett, you don't mean that that fence that you

repaired all of it, it is surrounded by mountain land?
A.

Yes, sir.

Q.

Isn't part of it pasture land?

A.

Part of

i~

is pasture land. I am talking about the

back part where I built.
Q.

I thought you said there was woodland on both sides

of that fence?
A.

On the back part.

App. 83

Q.

On the front part there is nothing?

A.

That •s right.

Q.

And the corn is on one side and the pasture on the

A.

That• s right.

Q.

You said this morning the fence you built would not

A.

I don• t think it would.

Q.

You don't know where the hogs came in:?

A.

The trail the hogs made are just like the diagram I

other?
(T-61)

turn hogs?

drew. They went down through that fence and this place on the
diagram is about accurate give or take a hundred feet one way or the
other.
Q.

Mr. Hale didn • t tell you when he would build this or

repair his one-half of the fence?
A.

No, there was no set time on it. He told me several

times he was going to repair it. One was when I got the machine to
drive the posts in the ground and several times he was going to repair
it.

App. 84
{T-61)

KENNETH FARMER
Your Honor, I want to question this witness

MR. NUCKOLLS:

just to the point which has been raised in conference and then have
this witness back on later.
THE COURT:

You may reserve the right to recall him.

(T-62)
By Mr. Nuckolls:

Q.

What is your full name?

A.

Kenneth Grayson Farmer.

Q.

Where do you live, sir?

A.

Dublin.

Q.

And what is your business?

A.

Farmer.

Q.

Do you have occasion to buy crops?

A~

Yes, ·sir.

Q.

Have you ever purchased from Dr. Blake Fawcett?

A.

Yes, sir.

Q.

Are you familiar with his farm in the Back Creek

A.

Yes, I have been over there a few times.

section?

App. 85
Q.

How many times?

A.

I would be afraid to say. I have been over there

a lot of times.
Q.

As much as fifty times, twenty-five times?

A.

Twenty-five at least.

Q.

In November of last year did you have occasion to

go to the farm at the request of Dr. Fawcett?
A.

Yes, sir.

Q.

Were you previously familiar with the fact that he

had a crop there on the farm?

(T-63)

A.

Yes, sir.

Q.

What kind of crop was it?

A.

Corn crop.

Q.

Over how large an area would you estimate?

A.

Over 100 acres of it, 175.

Q.

175?

A.

I would say about 17 5.

Q.

Had you seen it during the growing season?

A.

Yes, sir.

App. 86
Q.

How had it matured?

A.

It had rna tured good.

Q.

In November did you have occasion to go there at

Dr. Fawcett's request?
A.

Yes, sir.

Q.

And what did you observe of the crop at that time?

A.

Well, we got over there, the cattle was in there

and they had just about torn it all down. Most of it was laying on
the ground, lot of it eat, lot wasn't eat, stalks standing around
here and there.
Q.

Mr. Farmer, were you aware that there had been

some hogs in there?
A.

There were hogs and cattle in there?

Q.

Mr. Farmer can you state to the jury approximately
I

in your opinion what percentage-(T-64)

OBJECTION BY MR. SADLER: If it please the Court he is not allowed
I

to give his opinion unless he is qualified as an expert.
MR. NUCKOLLS:
A.

He is a farmer.
All my life.

How long have you been farming?

App. 87
Q.

Have you bought and sold corn?

A.

Yes.

Q.

Have you grown corn?

A.

Yes.

Q.

Mr. Farmer in your opinion what amount of the
I

damage which you saw to that crop had been done by the cattle in
that field

I

in those fields?
A.

The cattle had knocked most of the corn down.

I

would say 80 or 90 percent of it. The hogs had plenty to eat on
the ground.
Q.

You say 80 or 90 percent had been knocked down

by the cattle?
A.

Yes

Q.

Did you walk a-round this entire farm?

A.

Yes~

Q.

Did you go through the entire area that had cattle

I

the hogs will clean up what is on the ground.

sir.

and hogs on it?
A.

I walked around and I walked crosswise about four

or five times.
Q.

And you state in your opinion 80 to 9 0 percent of the

damage was done by cattle?
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A.

Yes, knocked down and eat and laying on the

Q.

Once it is knocked down is it of any value to the

A.

He would have to put some hogs in there to eat it

ground.
(T-65)

farmer?

or pick it by hand.
Is it economically feasible to pick it up by hand?

Q.
A.

No.

By Mr. Sadler:

Q.

Raise a lot of pork would it?

A.

Yes.

Q.

You put hogs in there and pork is just as marketable

as shelled corn?
A.

If you have the hogs.

Q.

You can sell the pigs as quickly as a bu she! of corn?

A.

Sometimes they sell good and sometimes they don't.

Q.

I take it is your testimony that hogs turned into a

cornfield will hog corn down if it is not already on the ground?
A.

If it is standing up they will knock it down.
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In this field of corn if hogs were in there first is

Q.

it fair to say that the hogs knocked it down?
A.

They didn't knock all this down.

Q.

How do you know how much they knocked down?

A.

I don't know.

By Mr. Nuckolls:

You stated that the hogs vy-ould knock some of the

Q.

corn down?

(T-66)

A.

Yes, if it is necessary.

Q.·

You saw the extent of what was knocked down and

I believe there are pictures of it here. If hogs had gone into these
fields would they have to the extent that you saw hogs in there would
they have knocked enough of that down

so that it would be impossible

to harvest it?
MR. SADLER:

That depends on how long the hogs had been in there.

THE COURT:

He has already said he wasn't there and he couldn't say

how much the corn was knocked down by the hogs.
MR. NUCKOLLS:

As I understood his first answer was they would

knock some of it down. I want to find out what he is speaking of when

App. 90

he says some of it. I want to_ know if it would be impossible for
him to harvest it if hogs had been in there.
THE COURT:
Q.

State your question.
Mr. Farmer if hogs had been in there from the
1

time this corn matured and grew up and had been in there the whole
time from what you saw there would they have knocked down an
amount which would have made it impossible for you to have harvested
the corn that was remaining?
A.

I don't think so.

Q.

This is your opinion and you have been farming

for fifty years ?
A.

More than that.

Q.

How much of that corn would have been left there if

there had just been hogs in there in your opinion?
A.

There would have been a lot because as much as there

was (T-67) they wouldn't have knocked that much.

Q..

Would 25, 7 5 1 50 percent have been left?

A.

Seventy- five percent would have been left ..

By Mr. Sadler:

Q..

Mr. Farmer, would that depend on how many hogs
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were in there?
A.

Yes.

Q.

How many hogs were in there?

A.

I didn't see but about forty.

Q.

You don't know how many hogs had been in that field

that fall or how long?
A.

No, sir.

Q.

You don't know how much of that corn was knocked

down by hogs and how much by cattle?

A.

There was plenty on the ground. I know the nature

Q.

You don't know the number of hogs that had been

of a hog.

in there that fall?

A.

No.

* * *
(T-72)

* * *
MR. NUCKOLLS: I have some other witnesses concerning the point
which has been raised. We would like for it to be ruled on.
(The jury was sent to its room and the following motion was made.)
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MR. SADLER:

If it please the Court the position of the defendant
I

and cross-complainant is that under the law the particular duty
of Dr. Fawcett and Mr. Hale on the division fence is undisputed
by the evidence of the plaintiff that there was not a lawful fence

between them as far as turning hogs goes. Dr. Fawcett said the
fence he built would not turn hogs. There is testimony there were
hogs in there all the time. There were hogs on November 17th as
well as other times. There has been no evidence here as to how
much corn hogs destroyed and how much cattle destroyed. Dr.
Fawcett said hogs will tear down corn quicker than cattle will.
Mr. Kent Farmer admitted that he didn't know how many hogs had
been in there but they would take corn down the same as cattle.
The burden is on the plaintiff, Dr. Fawcett

I

to show what part of

damages was done by cattle. I believe the Court has ruled that Mr.
Hale was responsible (T-73) for maintenance of the gate and cattle
guard. It is not his responsibility anymore than Dr. Fawcett's
about the hogs.

For the plaintiff to prevail he must show that he

was damaged by cattle and separate this damage from hogs. The
jury can't speculate on the damages.
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THE COURT: What is your position with reference to the
counter-claim?
MR. SADLER: As I understand the basis of the counter-claim Dr.
Fawcett's cattle came across the fence at several points. He had
bulls in there that tore the fence down.
THE COURT:

It is your position it is not a lawful fence?

MR. SADLER:
MR. OWENS:

Yes, sir.
If the Court sustains the position that Mr. Sadler

takes about the relative obligations of the division fence that in
this instance that the counter-claim would fail, too, and I feel
the position is correct. I think that the fence that was made and
fixed was not a lawful fence.

I don't think there is any question

about it. I think the counter-claim would fail.
MR. NUCKOLLS:

I recognize the purpose of a lawful fence but I

would like to call the Court's attention to the agreement which was
testified to between Mr. Hale and Dr. Fawcett. The area that was
to be built by Mr. Hale was never built, never completed and this is
where his hogs came through. It is our contention that if he had built
the lawful fence which he was {T-74) suppose to have built the hogs
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would not hav.e come through. The testimony has been and I didn• t
question other witnesses but we have other witnesses that would
testify that all the hog trails came right through the area that Mr.
Hale had obligation to build and if he had built a lawful fence
his hogs would not have come through there.
THE COURT: There is no such thing as half a lawful fence.

You

have to have a whole la·wful fence.
MR. NUCKOLLS:

If there is a lawful fence, what if Dr. Fawcett

had built a lawful fence all the way down to the gate area. Would
that have been a lawful fence?
THE COURT: Not until he takes down the division fence and the
statutes provide that if the adjoining landowner doesn• t build his
half it is incumbent on the other landowner to build it and than file
a claim for the other one-half.
MR. NUCKOLLS:That is true.

He can build it himself and require the

other landowner to build it, but there can be two sections of fence
along one strip. There is no question in my mind. It is quite
conceivable that if there is a fence here and if you build down to
here a fence which meets the specifications in. the code that section
is a lawful fence.

(Indicating on daigram) This is the area in here
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where the hogs came in. If Mr. Hale was to build that into a lawful
fence and did not then he failed.
The second point which I think meets the second question
(T-75) which Mr. Sadler raised that there is no way to tell what damage
was done by which set of livestock. .This witness testified that in
his opinion if hogs had been in there all that time approximately 75%
of it could be harvested.

He said 80 to 90% of the damage was done

by the cattle. He did say that hogs would knock it down but if they
had been in there there would have been 7 5% standing. That would
have been a harvestable crop and Dr. Fawcett could have kept his
loss down to one-fourth of what he suffered.. We feel that we have
shown what portion of the damage was done by animals that came
through the gap here. This does not have anything to do with those,
even if you say that Dr. Fawcett was suppose to have build this fence
here. We have shown what portion of the damage was sustained
because of cattle that came through an area that Dr. Fawcett had no
responsibility for so even if the Court rules that Dr. Fawcett had the
obligation to see that there was a lawful fence on the way down. This
is the area that Mr. Hale had responsibility to build.
It is true the jury can't speculate.

have to prove the exact amount.

The plaintiff doesn't

One of the standard instructions

App. 94{b)

of the court on damages is that it is not up to the plaintiff to prove
the exact amount.

He does not have to prove the amount with

mathematical precision but only has to produce evidence of sufficient
fact and circumstances to present an approximate estimate thereof. We
submit that we have done that by the testimony of Mr. Farmer which
was approximately 75%.
THE COURT:

There is no doubt in my mind it is incumbent on each

adjoining landowner if he wants to assert a claim against the other
to build a lawful fence the entire length of the section and if he
doesn• t he is just out of court so far as the law and I understand
that to be the law.

I am in no trouble at all in ruling that there be

no recovery for damage done by the hogs. I am bothered somewhat
about segregating the cattle damage from hog damage. We have some
evidence from the witness

I

Farmer on that, it is undivided. Mr.
I

Farmer admitted frequently that he really couldn't say. He would
have guessed at 75%. I shall for the time being overrule the motion.

MR. SADLER:

We except to the ruling of the Court.
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The parties agreed that the following should have been a
part of the transcript

I

but the Appellee by counsel, made the same
I

objection to this porition because of the timely compliance with the
rules of this Court in amending the transcript to show this omission
from the transcript:
On page #7 6 of the transcript of the testimony, the
plaintiff, by counsel, objected and excepted to the court's ruling
that the plaintiff had not complied with the law as to lawful
division fences by constructing the new line fence for the distance
he did; that since the defendant failed to construct his one-half
of the fence, he was responsible for all the animals passing through
or over this one-half.
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(T-77)

JA~1ES

COLLIER

Q.

Do you know Dr. Fawcett?

A.

Yes, sir.

Q.

Are you familiar with his farm in the Back Creek

A.

I have hunted some up there.

Q.

When is the last time you hunted up there?

A.

I hunted yesterday.

Q.

Last fall did you hunt there?

A.

Yes.

Q.

What time of the year?

A.

Latter part of October.

Q.

At that time was there any crop on the land?

A.

Yes.

Q.

What was it?

A.

Corn.

Q.

What was the condition of it at the time you saw it?

A.

There was some cattle and hogs in there.

section?

I didn't

pay too much attention to it.
Q.

There were some cattle and hogs in there the latter
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part of October?
A..

Yes, sir.

* * *
(T-79)

JOHN UNDERWOOD

* * *

(T-80)

Q.

Do you raise crops?

A.

Yes.

Q.

Do you raise corn?

A.

Yes.

Q.

How long have you been raising corn?

A.

Ever since I have been in the dairy business, 20

or 25 years.
Q.

Mr. Underwood, have you had occasion to go on the

farm owned by Dr. Fawcett?
A.

Yes, I go back there a good bit.

Q.

For what purpose?

A.

I have some grain stored back there and I go about

once a week to get it to grind it and I had machinery back there.
Q.

You stored grain and machinery on the farm?

A.

Yes.
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Q.

Does this continue all the year around?

A.

No, I haven •t been back there for the last twelve

Q.

Did you have occasion to go there last fall?

A.

Yes, sir.

Q.

And how often did you go there then?

A.

Once a week or once every two weeks.

Q.

What part of the fall were you in there?

A.

All summer and all winter, I go around the year.

Q.

Did you observe any crops on the farm last year?

A.

Yes.

Q.

What sort of crop was it?

A.

Corn crop.

months.

* * *
(T-81)

* * *
Q.

While you were

the~e

did you have occasion to

observe any livestock in the corn?
A.

Yes, cows and hogs.

Q.

How many cows would you say?

A.

I didn't check them or nothing like that.
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Q.

Before we leave the corn itself what is the average
cost of planting an acre of corn?

(T-82)

A.

If you do it the way they are doing it now runs

around $40 or $45.
Q.

Per acre?

A.

Yes, sir.

Q.

This livestock that you saw in there, could you tell

where the livestock had come from?

A.

It was coming through on the side there at the cattle

Q.

Could you see any evidence?

A.

You could see where the cows had come through there.

guard.

I didn't see any of them come through.
Q.

At that point whose farm adjoins it?

A.

Mr. Hale's.

Q.

Who else adjoins this farm?

A.

Mr. Hall, Mr. Sparks.

Q.

Courtland Sparks?

A.

Yes, sir.

Q.

Chester Hall?

A.

Yes.
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Are you familiar with the fences on the farm

Q.

between those two gentlemen?
A.

Yes.

Q.

Are they the type that would turn cattle?

A. .

Pretty good fences, yes, sir.

Q.

Have you ever seen any cattle coming from either

one of those farm into this one?
A.

No, sir.

Q.

This area where you said you could s·ee evidence that

cattle (T-83) had come through, where does this road lead to?
A.

Coming off the main highway, seoo ndary road and

goes to Mr. Hale' s farm.
Q.

~:~

Does it go to any other fann?

A.

No.

Q.

Mr. Hale's farm is the last one?

A.

Yes.

Q.

Was there a gate there that you recall?

A.

I don't know.

Q.

Where was the cattle guard?

A.

Just across the road there where goes to his farm.
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Q.

Where in relation to this was the evidence of where

the cattle came through?
A.

On the side of it.

Q.

How wide an area?

A.

Not too large an area, about three feet I would say.

Q.

Could you tell approximately how many head of cattle

were in there when you saw them?
A.

No, I didn't check them that close, it was nothing

Q.

Was there more than one or two?

A.

Yes.

to me.

*
(T-86)

* *

* * *

By Mr. Sadler:
Q.

You say you noticed cattle had come through at the

cattle guard?
A.

Yes, I went to turn around.

Q.

Couldn •t you turn at the barn?

A.

I could have but I just went that way.

*

*

*
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(T- 87)

* * *
Q.

You told Mr. Nuckolls that he had pretty good corn

as it came along. What did you mean?

A.

The cattle had worked on it.

If the corn had been

Q.

Did the cattle have anything to do with it maturing?

A.

Oh, sure.

Q.

What about hogs? ¥!hat do they do to corn?

A.

I haven't had too much experience with hogs.

Q.

Never hogged a field of corn down?

A.

No.

left alone.

* * *
(T-90)

* * *
Q.

Did you ever notice any livestock on Jo Hale's farm?

A.

I didn't pay any attention.

Q.

You say you go to the gate and turn, there is a turning

area around the old house and barn?
A.
main highway.

Yes, but sometimes you go back there and go on the
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Q.

You pass the house and old barn before you get to

Jo' s cattle guard?
A..

Yes.

Q.

Why wouldn't you pull up in that. area and turn?

A.

You can just back in there and turn.

Q.

Isn't there a much larger area at the house to do that?

A.

I wouldn' s say that.

* * *
(T-90)

KENNETH FARMER

By Mr. Nuckolls:

*

*

*

Q.

You have been previously sworn?

A.

Yes.
I would like to ask you all to bear with me.

MR. NUCKOLLS:

I

am not sure which areas I have covered.
Q.

I believe you testified that you have farmed all your

A.

Yes.

Q.

You have bought and sold corn?

A.

Yes.

life?
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(T-91)

Q.

Mr. Farmer, how often did you go out to Dr. Fawcett's

A.

We hauled several loads of corn, picked it and hauled

farm?

it out from there. We hauled three loads to Dry Valley for him, picked
seven loads and put in his house.
Q.

This was the first year he had it?

A.

Yes,· I would say in a month •s time or six weeks time,

the boys wasn't working. We just picked when we was loose.
Q.

In the year in question, 1971, this past year, I

believe you testified that you went out there at his request in
November?
A.

Yes.

Q.

Had you been in there that summer any?

A.

Yes, different times.

Q.

You had been in there that summer?

A..

Yes.

Q.

Had you gone about the crops any at all?

A.

Hadn •t been over too much of the crop land, some

maybe around the barn and on the lower side.
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Q.

What was the quality of what you observed when

you were there?
A.

Around the barn and house there wasn't too much

corn, it was thin. Over on the right side there was a good crop,
over a hundred acres of it.

* * *
(T-92)

* * *
Q.

Were you by any chance with the doctor when he

took these pictures?
A.

No, sir.

Q.

(Showing pictures to witness) Can you recognize

these areas, is that Dr. Fawcett's farm?
A.

That looks like it to me, part of it.

* * *
Q.

You had been in there the previous year, had you not,

before he turned his cattle in?
A.

Yes, sir.

Q.

What was the difference betvveen the previous year and

A.

It was an extra good crop in 70. We picked some of

this year?
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it by hand.

* * *
Q.

Did you go there for the purpose of examining the

growth of the crop?

(T-93)

A.

Doctor came and got me to help look it over. We

went around it and crosswise.
Q.

Were you there to determine whether or not anything

could be harvested?

A.

Yes, more or less.

Q.

If it had been you were the person to harvest it?

A.

Yes, there wasn't enough standing to do anything

Q.

Not enough standing to do anything with?

A.

No

Q.

(Showing picture to witness) Can you identify that,

with.

I

some places a few stalks standing.

is that typical of the fields?
A.

Yes, sir, looks just like some of them.

Q.

You are telling the members of the jury and the Court

that what was there in November, this past November was not
I

harvestable?
A.

No, I don't think so.
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Q.

And you have been buying corn and harvesting it for

a good many years?
A.

Yes, sir.

Q.

Mr. Farmer, are you familiar with the roadway going

through a small portion of Dr. Fawcett's farm?
A.

Yes

Q.

This road leads to Mr. Jo Hale's?

A.

Yes

Q.

In November of last year did you go to the area where

I

I

sir; I have been over it several times.

I have been over to his house several times.

this (T-94) cattle guard is and where this gap is going to Jo' s house?
A.

Yes, sir.

Q.

Could you tell from what you could see there where

any livestock had crossed over?

A.

A little area there three or four feet wide worn out

Q.

Where was it in relation to the cattle guard?

A.

Right beside the cattle guard.

Q.

Was there a gate there?

A.

I didn't see a gate.

Q.

Are you familiar with the hogs in there?

A.

Yes

I

slick.

I

I saw hogs in there and cattle.
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Q.

Could you tell from what you could see there where

the hogs had entered the property?
A.

I would say they were going backwards and forwards

at the cattle guard.
MR. SADLER: That is speculative.
Could you see any paths where hogs had used in

Q.

there and where cattle had used?
A.

No, it was all worn down slick.

Q.

Did you go looking for hog paths?

A.

No, sir.

Q.

Are you familiar with hogs?

A.

Raised them all my life.

Q.

Is there a fence that can be built that will turn hogs?

A.

If you ring that hog you can.

If you don't ring him I

don't believe you can.
(T-95)

Q.

You might have some gentlemen including me not sure

of what you are speaking of, what do you mean?
A.

Put about six rings in the nose and I believe they will

stay in the field.
Q.

You say you have raised them all your life?
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A.

You get one roguish he is hard to turn.

Q.

Do you know whether

I

you said tnere is no fence I would

a solid fence turn them?
A.

I guess it would but you take a hog that is rougish he

is mighty hard to turn.

If you ring him you can turn him.

Let me ask you this

Q.

I

would a fence built in this manner

turn a hog built of barbed v1ire?
I

OBIECTION BY MR. SADLER: If it please the Court

I

I don • t think that is

up to the witness to say that. This is a legal matter. The law itself
says that will turn, cattle
THE COURT:

I

hogs

I

etc.

I believe there is a phrase that says which is capable of

turning cattle does it men tlon hc:g s?
I

MR. SADLER: It says animals defined by section, etc.
THE COURT: I am going to sustain the objection.

I don't think it is up

to the witness to say that a fence defined by statute will turn livestock.
MR. NUCKOLLS: We would like to except to the Court's ruling and note
that in excepting that a fence as described in the Code Section 8-869
would not turn a hog.

This is what we aver and this is the basis of

our exception to the Court •s ruling ..
THE COURT:

If every lawful fence would turn every animal we (T.:.9 6)

would never have a law suit such as this. You have got to have a lawful
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fence and some animal get through it.
MR. NUCKOLLS: As the Court is aware there aren't any cases reported
in Virginia·.

* * *
(T-98)
*
Q.

* *

You talked about ringing a hog. You put a ring in a

hog's (T-99) nose so it won't root under the fence?
A.

Yes.

Q.

You didn't see any rooted up places along this fence

we are talking about, never looked for them?
A.

No, but I will tell you what I did do, I went around

that fence.
By Mr. Owens:
Q.

In the fall of 70 and spring of 71 did you see any

indications that this fence had been ridden down between Fawcett's
and Hale's?
A.

None on the upper part where the new fence was built.

Q.

Any part of it?

A.

I can't recall.

Q.

Can you recall that fence?

A.

I went around that fence.
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Q.

The back part?

A.

The whole thing from the cattle guard plum around the

Q.

In going around it, the division between the two farms,

road.

you were going over the old fence as well as the fence that Dr. Fawcett
had built?
A.

Yes.

Q.

Was there any evidence that either the old part or the

new part of that fence had been ridden down?

(T-1 00)

A.

I didn't see any.

Q.

On the old or the new?

A.

I didn't see any.

Q.

Why didn't you follow the old fence?

A.

I started at the cattle guard and went to the mountain.

Q.

When you start at the cattle guard you go by 2000 feet

I was following the new fence.

of the new fence. Was any ridden down?
A.

No.

Q.

You remember the new part of the fence, none was

ridden down?
A.

I didn• t see any.
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Q.

You don't know about the old part?

A.

No.

Q..

You have told us about how hard it is to keep a hog

across a fence?
A.

Yes.

Q.

Wouldn't it be equally as hard to keep a bull across

the fence if the cows across the fence are in heat?
A.

It is hard to.

Q.

What about seventy-five bulls?

A.

One is as mean as seventy-five.

Q.

Was there any part of this fence, old or new, that

was sufficient to hold a bull back if he wanted to get out?
A.

Sir?

Q.

I asked if there was any part of this fence good enough

to hold a bull back?
(T-1 01)

A.

The old wasn't, the new would.

Q.

You stretch a fence 600 feet without a brace and it will

keep a bull back?
A.

We use wooden posts and put them fourteen feet apart.

Q.

And if you stretch a fence six hundred feet it would keep

a bull back?
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A.

If you had a tree.

Q.

That is giving it a brace?

A.

Giving it a little help.

Q.

Do you remember in the fall of 70 or spring of 71 any

cows being over on Jo' s land that belonged to Blake Fawcett, the first
year that Fawcett was there, that whole year, the fall or spring?
A.

I believe they called me one time and Raymond Carter

came and we got three or four off.
Q.

It was the same year that Dr. Fawcett had cattle

A.

There was two or three over there and we went and got

there?

them one Sunday.

(T-1 02)

Q.

Where were they that Sunday?

A.

At the barn.

Q.

Was it bulls or steers?

A.

I don't remember .

Q.

Where did they get through?

A.

I don't know.. We just loaded them and took them back.

Q.

Did you pick up this final bull up at George Farmer's?

A.

No.

Q.

Did you know that some bulls and livestock of Dr. Fawcett
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went through the Hall farm to the old Sumner farm?
A.

No.

Q.

Do you remember Jo Hale hauling that seventy or

eighty livestock of Dr. Fawcett's away from his fann .?
A.

No.

Q.

You do know you went and got two or three head of

livestock either steers or bulls off of his place?
A.

Yes

Q.

Were there other heads of livestock there?

A.

Yes.

Q.

Jo called you to come and get two or three head?

A.

Yes.

Q.

Who called you?

A.

·Either Jo or his wife.

Q.

Dr. Fawcett didn't call you?

A.

No.

Q.

Why would they call you?

A.

They couldn't get hold of Dr. Fawcett and they knew

Q.

You live how far from this farm ?

I

he called me and we went and got them.

me.

App. 115

(T-1 03)

A.

Ten or twelve miles.

Q.

That is the only time you remember but in any event

you were called to get two or three out?

A.

Yes.

By Mr. Nuckolls:

Q.

Mr. Farmer, when you went and removed these cattle

that Joe or his wife called you about did you remove all of them or leave
one of them there?
A.

We left one red bull.

Q.

Why did you leave it?

A.

By request.

Q.

By request of who?

A.

Either Joe or his daddy.

Q.

Somebody on the Hale farm?

A.

Said Doctor said they could keep him.

Q.

You left one red bull?

A.

Yes. ·

Q.

You removed all the rest Joe said was on his land?

A.

Yes.

Q.

And these you could remove in a pickup truck?·

App .. 116

A.

Yes.

Q.

Did you see where any of these livestock had been

in his crop land?
A.

No1 they were in the pasture land.

By Mr. Sadler:

Q.

Isn.'t it a fact that you couldn't catch this bull that

A.

No.

Q.

What kind of bull was it?

A.

Hereford.

Q.

What size?

A.

Eight hundred pounds.

Q.

What quality?

A.

Good quality.

Q.

Good Here ford bull?

A.

Yes.

was left?

(T-104)

MR. NUCKOLLS:

The Plaintiff rests.

MOTION BY MR. SADLER: If it please the

Court~

we wish to renew our

motion to strike the evidence of the plaintiff on the ground that the
Court has already heard and the Court has ruled that as a matter of
law that Mr. Hale is not liable for damages done by hogs but that he
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might be for cattle. We submit to the Court that it is impossible to
separate the damage in this case. It is true that the law says you
don't have to prove to mathematical certainty but you have to produce
enough evidence for the jury to go on to arrive at a probable estimate.
I don't believe they could arrive at a probable estimate.

The law says

that unless the plaintiff can do this he is not entitled to recover.
THE COURT:
him testify

I

Mr. Fanner• s testimony on this and the jury has heard
I

that in his opinion seventy-five percent of the damage was

caused by cattle. I shall overrule your motion.
MR. SADLER:

We except to the ruling of the Court.

THE COURT: (To the jury) The court has ruled there is not a lawful
fence all the way down that line maybe half the way.
I

(T-1 OS) There

can be no recovery for damages caused by cattle that came through
that fence.

The only thing is damage if any,· caused by the Hale
I

cattle to the Fawcett property that went through the gateway.
(T-105) MRS. HAROLD PARKS

* * *
Q.

Did you work in the office for Dr. Tarisidis when

Dr. Fawcett was there?
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Q.

Were you on the payroll of Dr. Fawcett at that

time or both of them?

(T-106)

A.

Both of them.

Q.

Mrs. Parks, do you know Jo Hale and his wife?

A.

Yes

Q.

During the late summer or fall of 1970 and the

I

sir.

spring of 19 71 do you recall whether Mr. Hale ever came to Dr.
Fawcett's office asking for Dr. Fawcett?
A.

Yes, sir, he did.

Q.

Did he ever call there and ask to speak to Dr.

A.

Yes, he called.

Q.

Did he relate to you as an employee of Dr. Fawcett

Fawcett?

what the nature of his visit or call was?

* * *
Q.

Were those calls in connection with Dr. Fawcett's

A.

Yes.

farm?

* * *
THE COURT:

Let me ask you this

I

did I understand that he was

complaining about livestock being on his property or something like that?
A.

Yes, sir.
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THE COURT:

I will allow you to go that far and no further. That

does constitute hearsay. It is not the truth or veracity of the
statement but the fact that the statement was made. I will allow
you to make the statement you just made to me.

(T-107)

Q.

How many times approximately did Mr. Hale come

by the office to see Dr. Fawcett in this period?·
A.

I don't know how many times, it would be a guess,

two or three times at least.

Q.

How many times did he telephone or his wife telephone?

A.

I don •t know how many times, he did call several

Q.

Did you relay these messages to Dr. Fawcett?

A.

I told him Joe had ca lied and wanted him to call back.

Q.

You told him the nature of the complaint?

A.

Yes.

Q.

You don't know whether he called him back or not?

A.

No.

times.

By Mr. Nuckolls:
Q.

You are still working for Dr. Tarisidis?

A.

Yes.
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Q.

How long did you work for the two of them?

A.

Dr. Tarisidis came in 1967 and I worked for them

from then on until May of 71 when Dr. Fawcett left.
Q.

You came to work when Dr. Fawcett did?

A.

I had originally worked for Dr. Tarisidis.

Q.

This was the spring of 1971 when Joe came by and

called several times?
A.
{T-112)

That is when he came by and called.

GEORGE FARMER

Q.

You are a farmer?

A.

Yes.

Q.

How many farms do you own?

A.

Two.

Q.

Is one of those farms in the Back Creek section of the

A.

Yes.

Q.

Who does it join?

A.

Joe Hale.

Q.

You do not join Dr. Fawcett?

A.

No, sir.

county?
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Q.

Mr. Farmer, have you raised hogs?

A.

Yes, we raise hogs.

Q.

Also raise cattle?

A.

. Yes.

Q.

Grow corn?

A.

Yes.

Q.

Can you tell the jury generally what happens to a

cornfield when you put hogs in it?
A.

Tear it up.

Q.

In what way?

A.

Knock it down.

Q.

The hogs when they knock corn down, do they eat

all the corn they knock down?

(T-113)

A.

·usually just take a bite or two off an ear and move on.

Q.

What about cattle when they get in?

A.

Cattle will tear it down some. They eat off the stalk.

Q.

Are you saying, you are experienced as a farmer,

that hogs will tear down corn?
A.

Yes.

Q.

In a large field and the same number of hogs and

cattle in it, is it your testimony that hogs will tear down more corn

App. 122.

than cattle?
A.

They will tear down more stalks.

Q.

Can you go into a field and see corn down, the

stalks down and there are hogs and cattle both in .there, is there any
way you can tell whether the hogs or whether the cattle tore the
corn down?
A.

I don• t think you could unless you can tell the hogs

ate part of it.
Q.

If they were in there together?

A.

I don't think so.

Q.

Back in 1970, the fall and winter of 1971 do you recall

when Dr. Fawcett put a lot of bulls in there?
A.

We can 1 t see Dr. Fawcett 1 s place from where we are

Q.

Are you aware he put some cattle in there?

A.

He put some cattle but I never did see them. I didn't

at.

go over there.
Q.

On any occasion did any of these cattle reach your

A.

A couple got in, a couple of bulls got in.

place?

*

*

*

App. 123

(T-114)

* * *
Q.

The bulls got in between you and Joe Hale?

A.

Yes.

Q.

They were bound to have come off qf Joe• s place,

they cou1dn' t get off of Dr. Fawcett• s place directly on to you?

A.

No, we don• t join.

Q.

Is there a fence between you and Joe?

A.

Yes.

Q.

Did you have trouble getting these off your place,

Mr. Farmer?

A.

No, I think we put one back or hauled him back.

Q.

To Dr. Fawcett's place?

A.

Yes, the other one Arnold Hedge picked him up.

Q.

You penned him up?

A.

Yes and Arnold Hedge I think he called Joe and I

don •t know who called Dr. Fawcett.
Q.

And the Hedge boy picked him up?

A.

Yes.

Q.

Assuming that these cattle came from Dr. Fawcett's

place to get where they were on your farm how many fences would they
have to come through or across or over?

App. 124

(T-115)

A.

I guess about two.

Q.

How large bulls were they?

A.

The last one that Arnold picked up would weigh

eight or nine hundred pounds. The other one five or six hundred.
Q.

How long did they stay?

A.

They was in there and out. The one they took back,

he come back. The other one we might have put through the fence
on Joe.
Q.

This is the one that Arnold Hedge finally hauled

A.

Yes.

Q.

Did you ever notice any Holstein cows or bulls·, Joe's

away?

.

cattle in the field?
A.

I never paid no attention.

Q.

You couldn't say one way or the other?

A.

No.

By Mr. Nuckolls:

Q.

Mr. Farmer, you say you couldn't see Dr. Fawcett's

farm from your place?
A.

No.
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Q.

I gather from that you don• t know v\7here any cattle

or bulls came from that belonged to him, whether they came through
the Hale- Fawcett fence?
A.

I don't know.

Q.

·How many of his bulls, you say two?

A.

Two.

Q.

Got onto your farm and one was five hundred and one

about nine hundred pounds?

(T-116)

A.

Yes.

Q.

And you put one back on Joe and one Mr. Hedge got?

A.

We hauled one back over to Doc's.

Q.

You took him back to his farm?

A.

Yes.

Q.

And the other one Arnold. Hedge picked up?

A.

Right.

Q.

When hogs are in a field that there has corn already

been knocked down would they eat that corn generally?
A.

A hog will eat standing corn.

Q.

Before they would on the stalk?

A.

I would say they would.

App. 126
(T-116)

JACK FARMER

* * *

.Q.

I believe you are a son of Mr. George Farmer who just

A.

Yes, sir.

Q.

You farm with him on the Back Creek farm?

A.

Yes.

Q.

You have heard him testify as to bulls of Dr. Fawcett

testified?

getting over on yours?

(T-117)

A.

Yes.

Q.

Would your testimony be the same as your dad's?

A.

That is the way it was.

Q.

How many fences would they have to come through to

get to your property?
A.

I don't know about cross fences but two line fences.

Q.

Is it unusual for bulls to someway get across or

through fences and with cattle?
A.

It is not unusual for bulls to cross fences and get in

with cows.
Q.

Is it true to say that they wili get through fences that

cows won't even bother to try?
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A.

Yes, sir.

Q.

Do you know what happens when you turn hogs

A.

They will eat it.

Q.

How will they eat it?

A.

They will knock it down and eat the corn off the

into corn?

cob on the ground.
Q.

How do they knock it down?

A.

Root it or ride it down.

Q.

In your opinion will they get every stalk eventually

if they stay in there long enough?

A.

Yes, sir.

Q.

What will cattle do if they are in the same field?

A.

With hogs?

Q.

Yes?

A.

Well, they will have a tendency to eat the whole

Q.

They would bite it off quicker than to go to the··ground

A.

Yes.

stalk.
(T-118)
for it?

\
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Q.

Do they have a tendency to ride corn down?

A.

Yes, they will knock it down.

Q.

Brushing against it?

A.

Pulling some up and pulling on the ear and knocking

it do'fJ'Tn and walking through it.
Q.

The testimony is here that a good portion of the corn

was down, the stalks were down, there were hogs and cattle both in
the field.

In this situation could you as an expert- determine what

stalks were knocked down by cattle and what by hogs?
A.

It would be awfully hard to do I would say.

Q.

Depends on which one had been there the longer?

A.

I would say so.

Q.

Is it true that corn, in the late fall is there some

attrition on the corn by falling off and this sort of thing? Do you
loose some of it trying to pick it?
A.

You knock some off. There will be some lost.

Q.

\IVill corn by itself fall over?

A.

I don• t raise Pioneer corn but the kind I raise does

Q.

Is this more true if you have a wet season or wet

A.

I would say so.

fall down.

fall?

App. 129
(T-120)
By

:rvrr.

Nuckolls:
Q.

Cattle walking through the cornfield would they

have a tendency to knock over with their body or hocks more corn
than hogs?
A.

I would say it depends on the number of cattle and

number of hogs and would depend on the time they were in there, if
you put one cattle and one hog, is that what you mean?
Q.

Yes?

A.

I don't know.

Q.

The size of the animal wouldn't have any bearing

on the knocking ability so to speak?
A.

I would say the larger the animal the more corn it

·would knock down.
Q.

.The hoofs of the cattle are larger?

A.

Yes, sir.

Q.

And they would dig much deeper into the soil?

A.

I wouldn't say that.

Q.

If you had an average of 7 50 pounds, the cattle were

this size, or 1000 pounds, and in relation to a hog would they not

App. 130

make deeper tracks as they walked through a field?
A.

Probably in muddy weather they would.

Q.

And eight to ten inch deep tracks testified to by

Dr. Fawcett wouldn't these be made by cattle rather than hogs?
A.

If they were t.hat deep I would say cattle.

By Mr. Sadler:

(T-121)

Q.

A cow's hoof is a lot larger than a hog's hoof?

A.

Yes.

Q.

It is designed by nature to carry more weight than

A.

Yes.

Q.

So when you put the larger hoof on the ground it will

a hog's?

carry more weight, it won't sink as deeply?
A.

I wouldn't know, it would depend on the width of the

hoof.

* * *
(T-122)

JOE GRAHAM

* * *
Q.

Going back to the time that these animals were on

the Fawcett farm, were you ever over there when any of his livestock
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was on Joe Hale's property?
A.

Yes.

Q.

Do you remember how many times or how many head?

A.

I couldn't say how many times or how many head,

quite a few, I couldn't say a dozen or twenty-five, anyway a whole
lot, more than I would want to feed for somebody else.
Q.

Were they eating feed?

A.

They were eating V!hen I saw them.

Q.

Do you remember how many times you saw

~hem

over there?
A

No, I couldn't say.

(T-123)

* * *
Q.

Do you know how the cattle got over there?

A.

I don't know that.

Q.

Were they bulls or steers?

A.

I think some of both. I think this is where it came

up, I asked him when he went into the Holstein business.
Q.

Were the Holsteins in with his Hereford cows?

A.

Yes.

* * *
Q.

You don't know how the cattle and bulls got over

App.l32
there?
A.

No.

Q.

You didn't see any breaks in the fence?

A.

I didn't go up to the fence. At one time there was

some pretty bad breaks in the fence. At the time I saw them I was
down at his house and I wasn •t looking at the fence.
Q.

Do you remember when you saw the fence that had the

bad breaks, was it along about this time 2
A.
awhile.

No, I haven't been up to those fences for quite

For awhile I looked after both places. I hadn't been there

for sometime before that.
(T-124)

Q.

Mr. Graham, was there an area around the cattle

guard where they could have gone through?
A.

I never paid that much attention to it. I just went

up to Joe's and I wasn't out on an inspection tour.

* * *
(T-125)

* * *
Q.

When you were over there and there were some

cattle, some of Dr. Fawcett's cattle over on Joe• s farm, you say you
were over at Joe's house so you didn't inspect any fences or anything?
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A.

No when I go visiting I don •t go around looking
I

at people's fences.
(T-126)

Q.

Had it been sometime ago

I

several years ago, that

you were there and saw some bad spots in the fence?

A.

I had been hearing about it.

Q.

What you have seen yourself?

A.

I haven •t been there since, I don't believe since it

changed hands, maybe before.

* * *
GEORGE C. FARRIS

* * *
Q.

What is your occupation?

A.

Farmer.

Q.

How long have you been farming?

A.

All of my life.

Q.

I believe you own a farm in Pulaski County?

A.

Yes.

Q.

Grewuponafarm?

A.

Yes.

Q.

Do you own a farm in the Back Creek section?

A.

Yes.

* * *

App. 13.4

(T-127)

* * *
Q.

Were you there

I

Dr. Fawcett it is in evidence he
I

brought over 200 head of bulls or steers. Were you there in the late
fall and winter when they were there?
A.

Yes.

Q.

Did you ever see any of those on Joe Hale's farm?

A.

Yes.

Q.

How many?

A.

I don't know, maybe ten or twelve down there

around the barn.
Q.

Did you see these on several occasions when you

went there?
A.

I don't remember but two occasions of seeing them

Q.

Do you know how they got there?

A.

I don't but I would say they come through the fence

there.

because on one occasion I went to Joe's home to get a harrow and he
(T-128) drove me down the fence and he was telling me they were going
to build the fence all the way through there. I remember being at Joe's

App. 135
place two or three years ago and there was an iron gate there at
his entrance. What happened to it I don't know. The next time or
a few times later there was a new cattle guard there.
Q.

The fence that you saw was this at the time that

. Dr. Fawcett 1 s cattle were there on the place?
A.

I believe it was.

Q.

In your opinion was that fence you saw there

sufficient to turn the size of bulls you saw in there?
A.

There wasn't much fence there.

MR. NUCKOLLS: We are talking about the fence the Court has already
ruled on.
Q.

Did you notice on your many trips in there that there

was any place near the cattle guard that looked open and obvious for
·cattle to get in?
A.

No , I didn 1 t.

Q.

You would remember that?

A.

I remember on the first occasion there was a gate and

the next times a cattle guard made out of.concrete.
Q.

It was sufficient to turn cattle?

A.

It looked like it would ·be sufficient.

App. 136
(T-129}
Q.

Was there a fence up to the cattle guard?

A.

Yes.

* * *
- (T-130)
*

* *

Q.

You grow corn yourself?

A.

Yes.

Q.

Do you know what happens to a field of corn when

you turn hogs in it?

A.

Yes, I have hogged it down.

Q.

Tell the jury how the hogs go about hogging corn

A.

You turn a bunch of hogs in a field and wherever the

down?

water is they will start and just push it down and clean it up as they
go.
Q.

Do they ride the stalks down someway to get to the

A.

Yes.

Q.

And if you have enough hogs and enough time they will

corn?

get everything in the field?
A.

Yes.
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Have you ever. hogged corn down with cattle as

Q.

Dr. Fawcett did?
A.

I don't, no, I have never heard of it before.

Q.

You have had cows get .in corn and what do they do

that is different so far as leaving the corn than hogs do?

A.

Most of the time, cattle, I have never seen any

left. They will pick off an ear and eat it and go on.

(T-131)

Q.

Then hogs actually take it down?

A.

Yes.

Q.

Let me ask you if it is in a wet fall and middle of

November will cornstalks often times fall?
A.

Yes

I

this time of year and earlier.

*

*

*

(T-133)

* * *
Q.

Right at the gate area he has put up a new board

A.

I don•t remember. I do know there was a_ good cattle

fence?

guard I would like to have.
Q.

this farm

I

You have worked with Joe ever since he has had

you and Joe kind of swap work?
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A.

Yes, we have been friends and worked together.

* * *
(T-135) lARRY CRANE
*
Q.

* *

I believe you sat here all day Monday, you know

what this is all about between Dr. Fawcett and Mr. Hale, are you
familiar with that part of the county?
A.

Yes, I do a lot of hunting out there.·

Q.

Did you ever work on either farm?

A.

Yes, sir.

Q.

Which one did you work on?

A.

Mr. Hale's.

Q.

Regularly?

A.

Part time.

Q.

Directing your attention to the fall of 1970 or winter

of 1971, that is when Dr. Fawcett I believe the evidence shows put
some cattle in there in a cornfield. Were you around out there?
A.

Yes, sir, all the time, about every other day.

Q.

Would you tell the jury from your own knowledge how

many of Dr. Fawcett's cattle ever came through the fence onto Mr.
Hale's land?

App. 139

(T-136)

A.

Yes

Q.

What place did they come in?

A.

Past the cattle guard about twenty-five or fifty

I

sir it happened quite a bit.
I

yards, they rode it down in a good many places.
Q.

You say they rode it down?

A.

Yes, sir they rode it down in different places,
I

came to the salt block.
Q.

Where was the salt block?

A.

Probably a quarter of a mile. They would hang

around the barn where the cows were in heat.
Q.

Hqw large were these bulls, large bulls?

A.

Yes, I would feed· sometimes.

Q.

How would you feed?

A.

.Take a wagon behind the tractor and throw hay out.

Q.

Just out in the field?

A.

Yes, it was hard to keep them separated.

* * *
(T:::l37)

Q.

About how many occasions .did you drive his cattle

A.

It is really hard to say..

back?
I was over there at least

App. ·140
three or four times a week and I would say at least three times a
week I put his cattle back.
Q.

But them back and try to fix the fence?

A.

I stretched barbed wire from one place to another.

Q.

Was there more than one place in the fence where

they got through?
A.

Yes.

Q.

How many different places?

A.

I can think of two right off. There was a place in

the back where they use to come through.
Q.

You say they would ride the fence down would they
I

break the fence also?
A.

They would pull the wire off the posts.

Q.

Do you know whether or not any of Mr. Hale's cattle

went on Dr. Fawcett• s land at this time through these breaks?
A.

No

I

sir, I couldn't hardly drive his cattle back, they

had nothing to eat.

* * *

(T-139)

*

By Mr. Nuckolls:
Q.

* *

How long did you work with Mr. Hale?
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A.

In the fall of 68, 69, some of 70

I

off and on.

I

hunted out there a lot..
Q.

Mr. Sadler asked you about the cattle did you ever
I

see any of Mr. Hale's cattle going over to Dr. Fawcett's land?

(T-140)

A.

Yes, sir, I have.

Q.

A few of them or what?

A.

Yes.

Q.

Just three or four, something like that?

A.

I guess I have seen as many as five or maybe ten.

Q.

And you said that they would go through the fence?

A.

Yes I they sure would.

Q.

This is the area where, between where the gate is

and the upper part?
A.

Yes.

Q.

They never went through the area after Dr. Fawcett

re-built one area are you familiar with that part?
I

A.

Yes.

Q.

Did they go through that part after he re-built the fence?

A.

I don't reoall it.

Q.

The area at the gate was the two main places?

A.

Yes, sir.

App. 142
(T-141)
*
Q.

* *

You were aware in the latter part of that year that

the cows, Mr. Hale's cattle, hogged down what was there?

A.

In 71?

Q.

Yes?

A.

I knew there was a lot of hogs in there.

Q.

You didn't see any cows?

A.

Yes, sir, I saw some cows.

Q.

They were Mr. Hale's, weren't they?

A.

Yes.

Q.

There were fifty or sixty?

A.

No.

Q.

You think carefully about that. I realize you worked

for Mr. Hale. You are saying there were just a few cows in there?
(T-142)

A.

Yes

I

sir.

By Mr. Sadler:

Q.

You said that Mr . Hale's cattle 1 you know that they

went on Dr . Fawcett's land a couple of places between the gate and the
re-constructed fence. Was this while the gate was up? Was the gate
across the cattle guard at that time?

App. 143
MR. NUCKOLLS: Would you not guide the witness; please.
A.

There was a gate there for

a time and then part of

the time there wasn't. There was a break in there near the posts.
Q.

The post you are talking about, one of the posts, was

either one of those posts the space between the cattleguard and the
gate post

I

between the end of the cattle guard and the gate post?
A.

I seen some young cows go through there. I tried

to get a horse through it.
Q.

You have seen some young cows go through there?

A.

It is easier for a larger cow to jump across the fence.

Q.

How wide a space was that?

A.

I couldn't get a horse through it. The cows go across,

the young ones can go around it ..
Q.

By go across you are talking about going across the

fence close to the gate post?

(T-143)

A.

Yes I one of the major places, probably ten feet •.

Q.

These are places you saw Mr. Hale's cattle get through?

A.

Yes.

Q.

Did you ever drive them back yourself?

A.

Yes

1

sir.•

* * *

App.. 144

* * *
By Mr . Nuckolls:

Q..

You say 'ftvhen you were hunting in there the fall of

1971 you saw hogs and cattle belonging to Mr .. ·Hale?

A..

Yes.

Q..

Did you attempt to count either one?

A.

There was a lot of hogs, I was afraid to shoot. They

hung around the creek.
Q.

Mr. Crane, they were Mr. Hale's hogs, weren't

A.

Yes, sir .

Q.

You knew it didn't you?

A.

Yes, sir.

Q.

And his hogs roamed throughout the fields and farm

they?

of Dr . Fawcett?

(T-144)

A.

They usually hung around the bottom.

Q.

They roamed all over?

A.

Probably did.

Q.

You say you couldn •t get a horse through where the

cattle guard was and where this tree was?
A..

This post.

Q.

Right next to the tree?

App. 145

A.

Yes it is where the gate was
I

I

a horse couldn •t

go through.
Q.

That post is no longer there now is it?

A.

I couldn't tell you.

Q.

It has been removed and re-placed by a new fence

I

built by Mr. Hale?
A.

There is a new fence.

Q.

Built by Mr. Hale?

A.

I don't know.

Q.

Those posts are not there for anybody to see?

A.

I don't know.

Q.

This four feet area that other witnesses talked about

was not there?
A.

There was never a four foot area. A horse can go

through four foot area.
Q.

They were wrong?

A.

Sure were.

Q.

There is no way anybody could see now because it

has been changed?
A.

I don't know.

App. 146

(T-145) RONNIE SIMPSON

* * *
Q.

What is your relationship with Mr _ Hale?

A..

We have been friends since we were in school

together. We are presently business associates.
Q.

How long has this business relationship lasted?

A.

About the last six or eight months.

Q.

Prior to that were you engaged in farm activities

A.

Very spasmodically, on a limited scale from one

together?

year to the next. We exchanged time, use of machinery on some jobs.
Q.

Did you in your activities with Jo go to his farm some

and did he come to see you at times?

A.
Q.

·Very frequently_
Going back to the fall of 1970 and spring of 71 were

there occasions when you were over at Joe's farm?
A.

Yes.

Q.

Do you know how often you would go?

A.

I

~vould

say on the average at least once a week,

probably more like twice a week.
Q.

Were you familiar with the livestock that Dr. Fawcett

App •. 147

had (T-146) on the farm that adjoins?
A.

Yes.

Q.

Would you describe the type of animals you saw?

A.

Mixed animals, a lot of cross-breed animals and

also both steers and bulls. I saw no females of any kind.
Q.

Did you see a good number of bulls?

A.

Yes.

Q.

Can you give us an approximate size and weight per

A.

Here again, I have listened to a lot of testimony. It

head?

is hard to judge size and weight of animals and I have been fooled a
lot of times. In my judgment I would say the smallest of the animals
were 350 pounds and the largest were 800 pounds and varying sizes
in between.
Q.

Dr. Fawcett has testified they were from 800 to 1000,

the smallest was 45 0 but you saw them smaller?
A.

Yes, some were smaller than 450.

Q.

What breed of livestock was it, any dairy cows or

A.

I would say the dominating

bulls?
bre~d

would be Holstein.

App. 148
Q.

Uncut Holstein steers?

A.

Yes and some bulls.

Q.

What about the size, bodily structure?

A.

They have larger frame backbones

longer boned

I

animals. A 350 pound Holstein calf might stand 40 inches at the
shoulder and a Hereford might not stand but 35.

Q.

Are they harder to contain than Hereford or Angus

A.

My experience is they were. I have grazed Holstein

(T-147)

cattle?

steers and they are more roguish.
Q.

Are you familiar v1ith any occasion

I

that is in 7 0

or 71 , that the livestock of Fawcett were over on the Hale farm?
A.

Would you repeat?

Q.

During the fall of 1970 and spring of 1971 are there

any times when you remember the livestock of Fawcett over on the
Hale farm?
A.

Yes.

Q.

Do you remember how many times?

A.

That entire winter I don't ever remember going over to

Joe's place without seeing some of the cross-breed cattle in with Joe's
cattle.

App. 149
Q.

Everytime you went over there you always saw some

o'n the Hale farm?
A.

After somewhere around the middle of December

throughout the winter there was always some.
Q.

Was there anything left for the Fawcett cattle to eat

on his farm?
A.

I really couldn't say because from what I could see

going in there was very very little
I

Q.

I

the stalks were on the ground.

Could you see where the Fawcett cattle had gotten

through on the Hale property?
(T-148)

A.

There were several occasions when I helped Joe and

some people try to separate the cattle. There wasn't much of any
place in this fence that you couldn't take the cattle through. It had
been patched andre-patched. There wasn't much of any place that
you drove the cattle up to the fence that you couldn't get them through

it.
Q.

Not much. ·of a. fence?

A.

No.

* * *
(T-149)
Q.

* * *

Going up to the fall of 71 were there any occasions

. App. 150 .

that you savv Joe Hale's livestock over into the corn of Dr. Fawcett?
A.

Yes.

Q.

Do you have any idea how many times you saw them?

A.

This is strictly from recollection, I would say to my

knowledge six or seven times.
Q.

And did you see very large numbers?

A.

I never saw the herd over there, the most cattle I

can recall I helped put them back through the fence.
Q.

Back to Fawcett from Hale?

A.

This particular time about eleven.

Q.

You put cattle back from Hale's onto Fawcett's and

from Fawcett's back to Hale •s?

(T-150)

through?

A.

Yes, both ways.

Q.

It kind of worked you?

A.

Busy place.

Q.

Did you see any hogs around?

A.

Yes I did.

Q.

Were they Joe's hogs?

A.

They weren't branded and I assumed them to be.

Q.

Could you tell where the hogs and the cattle came

App·. 151

A.

I never actually saw any cattle go through the fence

or across the cattle guard of their own volition. When you drove the
cattle back to the Hale property and when you drove Fawcett• s cattle
from Hale's back to Fawcett• s all you had to do was to get them
anywhere near this corner where the cattle guard was located and they
would go through anywhere.
Q.

From the cattle guard would that be running toward the

new fence?
A.

Yes

Q.

Could you tell us what area of fence from the cattle

I

toward the mountain.

guard North was down?
A.

I would say the area from the end of the cattle guard

where the cattle guard went back and the fence I from about fifty to
a hundred feet, somewhere in that range, there wasn't any fence. There
was an area near the cattle guard that had three strands of barbed wire
that were on the ground, you could step over it. There were large holes
in the American Wire fence that a man could walk through anywhere he
wanted to.
Q.

This is all the division fence?

A.

Yes.

App .. 152
(T-151)

Q.

Including the area near the cattle guard?

A.

Yes, this was the worse place, fifty to hundred feet.

Q.

Did you ever attempt to mend it or did you leave that

A.

We always tried to tie it up.. We tried to hook the

to Joe?

loose ends together. I never stretched any barbed wire.
Q.

Do you know of your own knowledge whether before

the Fawcett cattle were there and coming to Joe's that Joe had any
particular problem with his cattle getting over the fences or through
or any particular problem?
A.

No, I can recall one time ..

Q.

This is not uncommon for cattle from any fence

occasionally getting into another field?
A..

Usually in a herd of cattle you have one or two roamers,

my Dad always called them, that will look for a place to get out.

rest of the cattle don't give you any trouble.
Q.

Ronnie, did you ever try to drive the hogs out of

Fawcett's field?
A.

Yes.

The

App. 153
Q.

Could you do it?

A.

Did you ever try to drive a hog, you can't do it.
*

*

*

(T-1 53)

* * *
Are you familiar with cows and hogs being in a

Q.

cornfield and can you tell a difference I what difference in the damage
a cow might do as to what a hog might do? Can you tell who eat what?
A.

You are'walking a fine line. The only thip.g I know a

hog will do a cow won't. do a hog will take one ear of corn and take a
I

mouthful or two off of that and go on to another where a cow will go to
a field and get one ear of corn off a stalk and stand there and chew it
and eat it all.

She (T-154) might drop half of it on the ground. Most

of the time an old cow will just stand there and eat.
Q.

A pig will go from one to another?

A.

As old people say that is why he is named what he is.

Q.

A cow will pull an ear off?

A.

Yes and eat it and go on to another.

Q.

How would a hog get to the corn?

A.

He would have to knock it down unless he was a

tremendous hog.

App. 154
Q.

Mr. Simpson, if you went into a cornfield that had

been damaged both by an unknown number of hogs and an unknown
number of cows could you, in your opinion, tell who did what by
amount of damage?
A.

I don't see how you could. In my opinion I couldn•t.

I don't know of any way anybody could determine the amount of damage

. done by hogs and by cattle. You might be able to do it if you could
see it when it was done. If you drove fifty hogs and fifty cattle
into a piece of property and left them for a day and drove them out
you might be able to take some evidence as to which ears the hogs
knocked down and what the cattle knocked, but after the damage is
done and the livestock is gone from it I don't see how you could
determine it.
(T-155)

By Mr. Nuckolls:
Q.

Mr. Simpson, you said you and Joe are close friends

and business associates?
A.

Yes.

Q.

I remember your wife• s name was Hale, any relation-

ship there _between your wife and Joe?

App. 155
A.

First cousins.

Q.

You are related somewhat by marriage also?

A.

Yes

I

although I knew Mr. Hale before I knew my wife

several years before I knew my wife.
Q.

Were you over on the farm on November 17th?

A.

Yes.

Q.

You were there when Dr. Fawcett had some of Joe's

cattle penned up or rounded up?
A.

No

I

I got there after they were out of the pen and

were being driven back in fact
I

I

I helped drive them back to the

Hale property.
Q.

They were out of the pen and you helped drive them

A.

In fact everything was about over and I just helped

back?

put them back.

(T-156)

Q.

How many were there?

A.

The best I can recall we counted eighteen.

Q.

They were the ones that had been penned up?

A.

I suppose so, I don't know.

Q.

You helped drive them back?

A.

Yes.

I

App. 156
Q.

They had been penned up down at the lower end of

Dr. Fawcett's place?
A.

That is where his loading pen is.

Q.

You all drove them back up?

A.

Up the road.

Q.

And they went around the cattle guard and went on

A.

No, they didn •t go· around the cattle guard.

Q.

How did they get acres s?

A.

Through one gate and another ·. portion of the line

Q.

They didn•t cross the cattle guard?

A.

No.

Q.

They went up the road to that and then on over into

back?

fence.

Joe's land?

A.

Right.

Q.

What puzzles me you say that the previous year· you

would go over and divide up these cattle, put Dr. Fawcett's back and
Joe's back and yet the fence wasn •t any good. Why did you go through
the effort if there was no fence at all, why did you go through all that?
A.

There was a fence line there and any farm that the fences

App .. 157
(T-157) are not kept up will get in this shape. There was effort
made to patch them. I can attest to that. When you get cattle on
each side of the fence and there is not a good strong fence it won •t
stand the strain.
Q.

Didn't you tell the jury just a few minutes ago

that any place along that fence the cattle could go across without
any trouble?
A.

I said they could get through it.

Q.

What was the reason of spending time if the whole

fence, if they could get through?
A.

The biggest reason was Mr. Hale was having to

feed them all.
Q.

The fence wasn't keeping them a part ?

A.

No.

Q.

And you say he was feeding them yet his cattle and

hogs were over on Dr. Fawcett?
A.

Yes, by feeding I mean Mr. Hale was hauling hay

and silage corn out in the field to feed them.

Q..

Did Mr. Hale have any corn I?lanted?

A.

He had some planted that he cut for silage.

App. 158
Q.

About how much would he have had?

A.

I am not sure how large the strip was or how much

he cut for silage. I know he filled his silo.
acres I don't know.
(T-158)

Q.

So far· as number of

Of course, it was cut in September.

The fence we are talking about there are two different

sections there along that long side, is there not one
I

~hat

has been

re-built by Dr. Fawcett and one Joe is now in the process of re-building?
Are you familiar with that?
A.

Are you talking about the one line from the cattle

guard to the mountain?
Q.

Yes

I

one had been re-built and one is now in the process

of being re-built?
A.

That• s true.

Q.

I gather from what you are saying it was there by the

area closest to the road

I

is the area that the cattle could get through

quite easily?
A.

Right.

Q.

Do you recall when you were driving these cattle

whether you saw anymore cattle?
A~

Which cattle?

App. 159
Q.

The eighteen head.

Do you remember seeing anymore

of Joe's cattle anywhere?
A.

On the Fawcett property?

Q.

Yes?

A.

No, I don't.

Q.

Dr. Fawcett was the only one up there who had put

these cattle in the pen, was he not, so far as you know?
A.

I don't know. There must have been fifteen people

standing (T-159) in the road when I got there.
*
(T-160)

* *

MRS. JOE HALE

* * *
Q.

In the fall of 1971, Mrs. Hale, Dr. Fawcett put

some bulls and steers there on his farm.

Please tell the jury on how

many occasions that you know that his cattle came across, over or
through the line fence on your place?
A.

Mr. Sadler, I can't tell you how many occasions

because they just became part of the family

1

they were there all the

time.
Q.

Prior to that time had you had any real problem with

these fences turning the cattle?

App. 160

A.

No.

Q.

What about the hogs, had any problem turning the

A.

No.

Q.

Do you know of your own knowledge that the fence

hogs?

was patched on occasion?
A.

I never patched the fence but I saw the folks.

Q.

You had female cows and these were real bulls, is

A.

Yes, sir.

Q.

What number would come through the fence or over

that right?

the fence or across the fence?
A.
tit for tat.

I never did count the Holsteins that I saw, it was

(T-161) Every Hereford you saw you saw a Holstein. I

was afraid to go feed the cows. I was afraid of his bull.
Q.

Was there any spot they seem to come through more

than others?
A.

Yes, about three areas. Next to the area that joined

our gate the fence was very badly ridden.
Q.

Ridden over on your side?

A.

Yes this was ridden down.

App. 161
Q.

Which way was it ridden, toward Dr. Fawcett's

place or tov1ard the Hale place?
A.

The fence I am talking about was old fence and it

was in such a manner you couldn't tell which way it was ridden. The
fence on up the vvay stood higher and you could tell where the cows
had come across.
Q.

Did you ever help to drive them back on Dr. Fawcett's

A.

Yes.

Q.

Where did you put them?

A.

Take them over the hill and they would go across the

place?

easiest place and there was a fence about seventy-five yards.
Q.

You have heard testimony about the area of the gate.

At that time did you have a gate across the cattle guard?
A.

Yes, sir.

Q.

The space between where the gate hung or closed and

the beginning of the cattle guard, there is some space there, the gate
swung on a post.

Between that post and where the (T-162) cattle
~

guard started is there some space there
A.

(Indicating with hands) There may be that much.

App. 162
Q.

Was there a space if the gate was open the cattle

could go through?
A.

I opened that gate six or seven times a day with high

heeled shoes on and had there been a space I would certainly not
have walked the cattle guard, I broke my leg once.
Q.

Did you go over that cattle guard?

A.

Yes.

* * *
(T-163)

* * *

angle.

Q.

It has been alluded to that you ran into the gate?

A.

Yes.

Q.

What part of the gate? Was this a metal gate?

A.

Aluminum.

Q.

Was the gate damaged when you ran into it?

A.

Yes, but it certainly wasn't damaged to a 90 degree

I didn't have any work done on my car?
Q.

Would the gate operate after that?

A.

Yes.

Q.

Do you recall the occasion that Dr. Fawcett talked

to you about fixing it?
A.

I remember the date he refers to coming to the house.

I don't remember discussing the gate but I am sure if he asked me I

App. 163

told him I ran into it.
Q.

Were some of your cattle in his field at that time?

Was that why he came to the house?

{T-164)

A.

Yes, sir, at the top of the hill.

Q.

Did you get those cattle out?

A.

Yes, sir.

Q.

Do you recall where you drove the cattle back through?

A.

{Indicating with hand) The gate is right here and the

incline comes over and right here at the top of the hill is where the
cattle went through and my children and I went to take them back and
we were driving them back and some went to the mountain and. the
children and I had to go to the mountain and run them back.
Q.

You could tell the place they got in?

A.

Yes.

Q.

This was not at the cattle guard?

A.

No, what would be the use in driving them a half a

mile down there.
Q.

Do you know whether or not your husband or someone

tried to patch this fence?
A.

Everytime our cows got out we tried to fix the fence

so they couldn't get back in.

App. 164
Q.

I don't know whether I asked you about the number of

Dr. Favvcett' s cattle that came through the fence. Do you have any
idea what number?
A.

For every Hereford cow I saw I saw one of his. I

didn't get out and count them. We have got a big farm.

{T-165)

Q.

Where would they roam, at will?

A.

Roamed at will.

Q.

How often did you all try to round them up?

A.

I just tried the day when Joe was going to come in.

We would try to get them out once or twice a week because it is
expensive.
Q.

Did you ever talk to Dr. Fawcett?

A.

I don't manage the farm.

I did call at Joe's request

and get Peggy on the phone several times.
Q.

Do you have a garden there on the farm?

A.

Yes.

Q.

Is it fenced?

A.

Yes.

Q.

What kind of fence do you have on it?

A.

Part wire and part board •

Q.

Did the cattle ever bother this fence?

App. 165
A.

They rode it down, rode down shrubbery, they

ate the garden.
Q.

There wasn't any fence that could turn them.?

A.

Not those bulls. I got to the point I was afraid to

let my little boy play in the yard, afraid they would come in.

Q.

How large were they, their weight?

A.

They were big, I couldn't tell you their weight.

Q.

Did some of them stay there longer than others?

A.

Yes, one old bull, wild one, we had a time with

Q.

Was that the red one?

A.

There was a red one and a Holstein that had horns

him.

I was definitely afraid of.
{T-167)
*
Q.

*

*

In 1971, the fall of 70 and spring of 71 Dr. Fawcett

got rid of all his livestock on the place?

livestock.

A.

He got rid of what was on his and what was on ours.

Q.

All his livestock he owned was disposed of?

A.

So far as I know.

I don't know about Dr. Fawcett's

App. 166.
Q.

On this particular farm they were. all disposed of?

A.

As far as I know.

Q.

This was by no later than early spring

I

they were

all disposed of or removed from the farm?
A.

Yes.

Q.

The ones on your land had been removed?

A.

Not completely

Q.

This one bull?

A.

Yes.

Q.

Now from that time until you say July when they

I

there was one remaining.

I

planted the corn the only livestock around belon9ed to your husband

I

(T-168) did they not?
A.

I have told you there was one bull left.

Q.

Only less one belonged to your husband did they not?

A.

Yes.

Q.

And the fence that was along there at that time

I

since

your husband had obviously made a lot of effort to patch it each time

I

it had been patched from April until July by your husband had it not?
A.

Yes.

Q.

And before Dr. Fawcett came there your livestock had

never gone through that fence

I

is that what you have told Mr. Sadler?

App.- 167
A.

We hadn't had any problem with the livestock ..

Occasionally one or tvV'O will get through.
Q.

But just one or ttNO, just normally any farmer has one

or two head to get out on occasion?
A.

Yes.

Q.

But from Dr. Fawcett's side the last he had, except

for one bull, had been moved in April of 71, so far as you know that
is correct?
A.

Yes.

Q.

From that time until the corn was planted and until he

visited you the only livestock that could have anything to do with
that fence would be your husband •s, is that correct?

{T-169)

A.

Yes.

Q.

Do you know between that time and July 1st whether

your husband did any patching on the fence?
A.
ago.

I don •t manage the farm and really that is a long time

I do know he made a constant effort to keep our cows at home.
Q.

That would include, since Dr. Fawcett had no cattle,

that would include fixing this fence so his cattle wouldn't go over?

A.

Sir?

App. 168
Q.

Since your husband made a constant effort to keep

his cattle at home and Dr. Fawcett didn't have any cattle, would
you say your husband did go up there and repair that fence to insure

that his cattle stay at home?
MR. OWENS: She has testified her husband repaired the fence.

I

believe he wants to know from April to July.
MR. NUCKOLLS: Yes, she said he planted corn in July.
Q.

Do you know whether any effort was made· by your

husband to repair the fence after Dr. Fawcett moved his cattle off?
A.

Of course.

Q.

So he repaired the fence and did he restore it to

where it was before Dr. Fawcett put his cattle in there or approximately?
A.

I don't know if it is possible. You can't restore one

that has been mistreated back to its original shape unless you replace
it. ·When you have so much to work with you work with what you have.

(T-170)

Q.

Dr. Fawcett• s cattle were in there about four or

five months, were they not?
A.

I would say that• s right.

Q.

And he had a.corn crop on his land which they hogged

down, I believe the expression is, is that correct?

App. 169
A.

Yes.

Q.

And during that four months they crossed this fence

a good many times?
A.

Yes indeed.

Q.

And at that time you and your family and husband

had lived there a couple of years?
A.

Yes.

Q.

And he removed hfs cattle and then your husband

restored or repaired the fence the best he could, is that correct?
A.

Yes

Q.

And then your cattle went on over to Dr. Fawcett's

I

I would say so.

farm anyway?
A.

Our cattle did go onto Dr. Fawcett's farm.

Q.

You say they didn •t go down by the cattle guard'}

A.

They went close to the cattle guard.

Q.

Through that area. If this is your house back here

and this is the long fence between you and the road coming to your
house there is kind of a little offset in here is there not?
1

(T-171)

A.

Yes.

Q.

Is this the general area that the cattle· would go
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through? Could you draw it for the jury?
A.

I will tell the jury our cattle crossed onto Dr.

Fawcett's farm close to our cattle guard.
Q.

Mrs. Hale, there is a straight line of fence coming

down all the way from the mountain to a point, to a post beside the
road, is there not? One straight line fence coming all the way down
from the mountain to a post right beside the road going into your
house?
A.

Yes.

Q.

And there is a jag in the fence?

A.

Yes. {Indicating). You are talking about the fence

that comes down like this?
Q.

Yes?

A.

Is that the area you are talking about? Our cattle

guard is right here, here is the fence..

Our cattle came across like

this.
Q.

Dr. Fawcett came to see you in July, you recall that?

A.

Yes.

Q.

And at that time he was complaining, was he not,

about cattle in the lower part of his farm, in that lower field around
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the barn?
A.

At that time he came to my house I left the house

and tried (T-172) to get hold of Joe and we went to the bottom of
the hill and got the cattle out and back across the fence.
Q.

Back across the fence?

A.

Yes.

Q.

What fence?

A.

Up there where Dr. Fawcett had patched that fence

Q.

Up closer to the mountain?

A.

Yes

up there.

I

sir, that is the time I told Mr. Sadler we had

to go to the mountain and back.

Q..

You don't remember the cattle being in the barn area

at anytime?
A.

Yes

Q.

That was in this summer of 711 is that correct?

A.

Yes.

Q.

This was after he had removed his?

A.

Yes.

Q.

And did you drive them out of there?

I

sir I saw the cattle up close to the barn.
I
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A.

Yes, I came home one night from school, I went to

Radford College at that time, I came home and as I came past the
barn area driving up to the gate my lights caught the cows and I
backed up and pulled up on his land and drove them back across
the worn down fence that night.
(T-173)

Q.

Dr.. Fawcett had re-built the upper part of this fence

shortly after he took over the farm·, did he not?
A.

I don't know exactly when he did that ..

Q.

You know he re-built the fence?

A.

Yes, we carried water to them.

Q.

He built it half way down between your farm and his

farm, half way down to the road?
A.

I would say half way is a pretty good estimate.

Q.

At that time did your husband stretch some barbed wire?

A.

I don't know, Mr. Nuckolls.

Q.

Mrs. Hall, I want to ask you when you tried to divide

the cattle and drive Dr. Fawcett• s cattle in 1970 was there any place.
in the fence where Dr. Fawcett had constructed that they came through
and you put them back?
A.
the mountain?

You mean the fence that Dr. Fawcett had ran down from
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Q.

Did you put any of his bulls and steers back that

had come that way?
A.

We put those bulls back from every crack and

Q.

Are you saying there are places in that fence he

corner.

built where they came through?
A.

Yes when you take wire and stretch it across a
I

large area. I am not a farmer but a bull can bend wire ea.sily and
go back across as easily as he did the first time.
(T-17 4) JODY EUZABETH HALE

* * *
Q.

You are Jody Hale

A.

Yes.

Q.

You are fifteen?

A.

Yes.

Q.

Are you a little afraid?

A.

Yes.

Q.

Nobody here is going to bite but me. Have you

I

the daughter of Joe?

helped your dad take Dr. Fawcett's cattle back and have you helped
your dad take his cattle back?
A.

Yes.
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Q.

Both ways?

A.

Yes.

Q.

Could you tell the jury where the cows got

through~

where the Fawcett cattle came to your land and where your cows
went to the Fawcett land?
A.

His cows came through anywhere they could get a

chance, they come through beside the cattle guard and at the top
of the hill they tore a fence up.. Any place they could get across
to

th~

females they did.. They tore up the

f~nce

in three places

and rode it downreal bad.
(T-17 5)

Q.

Could you tell the ,jury where your dad •s cattle

went back over to Fawcett• s?
A.

Mainly in the three places beside the cattle guard
I

and up at the top of the hill.
Q.

Who was doing the repairing of these fences, your

dad or Fawcett?
A.

My dad.

Q.

Did Fawcett ever attempt to repair the fence to keep

his cattle out?
A.
the fence.

I never saw him send any of his men up there to fix

App. '175
(T-175) FRANK REED HALE

* * *

(T-176)

Q.

Are you related to Joe Hale?

A.

He is my son.

Q.

What is your occupation?

A.

Planning electrician.

Q.

Do you also farm ?

A.

Yes.

Q.

Are you familiar with farms?

A.

Yes

Q.

Your son owns a farm back on Back Creek that joins

I was raised on a farm.

I

Dr. Fawcett.. Do you visit this farm?
A.

Yes

I have been over there, have been there every

Q.

Are you retired from your occupation?

A.

No.

Q.

Do you help him on the farm some?

A.

Yes

I

day.

quite a bit

I

I

especially since last spring. I

finished a job at Big Walker tunnel.
Q.

Now when your son bought the farm there was a
I

division fence on this farm was there between this farm and the Elkins
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farm?
A.

Yes.

Q.

Was that fence in the same location when Dr.

Fawcett bought it?
A.

Yes.

Q.

Same location today?

A.

Yes.

Q.

As far as you know it has been there a number of

A.

Ever since I can remember.

Q.

Prior to the time Dr. Fawcett put over 200 head of

years?

cattle I bulls and steers I in his first cornfield there I to your
knowledge do you know of any problem that the people on these
farms had with the line fences?

(T-177)

A.

No

Q.

Do you know of your own knowledge

I

sir I have never heard of any problem.
I

I

Mr. Hale

I

whether or not any of Dr. Fawcett's bulls and steers came on your
son• s land or some of the cattle and some of the hogs of your son
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got on his land frequently and if so what times?
A.

When Dr. Fawcett put the first corn crop he put these

bulls and steers there and up until that time there had been no problem
with. fence, never heard of it.

Shortly after he put them in there they

started breaking the fence down and coming over on Joe's property.
Q.

Did this continue as long as those cattle were there?

A.

Yes.

Q.

Did your son's cattle go over on his place?

A.

Yes, they would always come back at feeding time.

Q.

What places did you observe of your own knowledge

where the cattle went through and over the fence?
A.

They went over them three or four places, I don't

know exactly but they broke it down at least three places I know of.
Q.

Did you yourself help repair this fence?

A.

Yes.

Q.

Have you tried to get your son's cattle back on his

place and Dr. Fawcett's back on his?
A.

Both ways, yes, sir.

Q.

In getting them back where would you get them back?
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{T-178)

A.

Normally they would go back to where they came

over because the fence was down. They didn't have any problem
getting back.
Q.

When Dr. Fawcett sold his cattle do you know of

your own knowledge that some still remained on your son's place?
A.

Yes.

Q.

How many?

A.

I don't know how many .. I know he had op.e or two

bulls, one bull anyway stayed there.

There was two for awhile but

I don't know what happened to one of them.

* * *
(T-179)

* * *
Q.

During the time the second crop was growing in late

summer and early fall, late fall, have you known of occasions that your
son's cattle and hogs would be in his corn, the second corn crop?

A.

Yes.

Q.

Do you know in what numbers?

A.

I have seen ten or twelve cows over there and I have

helped get them out.
Q.

So far as hogs I don't.

How many hogs did your son have?

- - App.·-179
A.

I don't know.

He had a whole lot.

Q.

Did you ever attempt to get the hogs out?

A.

I have tried to help get the hogs out.

Q.

Did you observe yourself where the cattle and hogs·

would go on to Dr. Fawcett what part of the fence?
I

A.
. Q.

A.

You could see where the cattle went through •
Where would that be?
They had one bad spot just before th.e cattle guard

and they had two places up on top of the hill.
Q.

Before the cattle guard, do you mean gate space

A.

In the fence, not in the gate.

Q.

When you got the cattle back have you helped

or fence?
(T-180)

attempt to patch the fence?
A.

I have several times.

Q.

You couldn't tell where the hogs got through?

A.

No

Q.

Have you seen fields of corn hogged down?

A.

I have hogged corn down myself.

I

because a hog is something you can't control

very well.
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Q.

Dr. Fawcett's corn, say in October or November,

along in there, have you seen a lot of it down?
A.

Quite a bit of it, yes.

Q.

If cows and hogs both are in corn can you tell with

any degree certainity which did the damage to the corn, the hogs or
cattle?
A.

You can't pinpoint exactly what each one did. Normally

a hog gets an ear off the stalk, he breaks it down to get it, he will
take a bite or two and then get another one, he will take another
stalk down.
Q.

That is the nature of a hog?

A.

Yes.

Q.

If you didn't know the number of hogs in a field and

you didn't know the number of cattle in a field and how long they had

been there and you walked in the field would there (T-181) be any way
of telling who did the damage?

A.

No, I couldn't, I don't think anybody else could.

By Mr. Nuckolls:
Q.

You say that you have farmed some all your life?

A.

Yes ..
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Q..

But you are primarily an electrician?

A.

Yes.

Q.

You haven't had a farm to make your livelihood off

A.

I lived on my wife's farm and ran it.

Q.

Your livelihood has been from being an electrician?

A.

Yes, sir.

Q..

Now you say that there was no trouble

of?

wit~

the

division fence until Dr. Fawcett came in there and put his livestock
in there in the latter part of 70, is that right?
A.

Not to my knowledge.

Q.

During the time that he had them in there there was

trouble with the fence, cattle started going back and forth both ways?
A.

Right.

Q.

And you folks would repair it?

A.

That's right.

Q.

And how long did Dr. Fawcett have his 200 head there?

A.

I would say four or five months, I don't know.

Q.

They were rounded up as a herd, some on his farm and

some on Joe's farm and taken off?
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(T-182)

A.

Yes.

Q.

I believe it has been testified to in

A.

I don't know what month.

Q.

Sometime in ·the spring?

A.

I would say it was in the spring or summer, grass

Q.

Was it before or after the beginning of planting

A.

Well, it would be after planting season so far as

A~ril?

was up.

season?

putting out corn crops.
Q.

When is the usual time?

A.

Usually you try to get your corn in by at least the

15th of May.
Q.

You don't think his cattle had been removed by the

15th of May?
A.

I don't think all of them had been removed by the 15th.

Q.

You are talking about those two?

A.

That's right.

Q.

The ones had been moved off of your son's place

through his cattle pen and the ones Dr. Fawcett had moved they had
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been shipped off long before that?
A.

I don't know exactly what time they were shipped off.

Q.

After that do you know whether there was, did he do

any repairing of the fence after his cattle were shipped off?
A.

Not then, no, but after he put out the second crop

when Joe's cattle would get over there I would go get them and (T-183)
help get them back.
Q.

And repair the fence?

A.

The best I could,

Q.

The only cattle that were going through that fence at

that time were Joe 1 s cattle because Dr. Fawcett didn't have any?
A.

That 1 s right.

Q.

The fence would be repaired and you would have to go

back again because the cattle would be over there?
A.

I did it several times, I don 1 t know how many.

Q.

You didn't see any planting by Dr. Fawcett or these

people in May?
A.

I don 1 t remember seeing any.

the back part of the place, I don't know.

He might have planted
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Q.

You don't know when the cattle were removed, you

don't know when the planting was done?
A.

That's right.

Q.

You really don't know when the planting was done,

you don't have any recollection of that?

A.

Yes, Dr. Fawcett was planting some right in front

of the house and it was in July.
Q.

This is what you heard?

A.

No, sir.

Q.

You remember the planting, you don't remember when

the cattle were removed?
(T-184)

A.

I didn't say that.

Q.

You don't remember when the cattle were moved and

they were there causing the trouble?
A.

They were primarily.

Q.

You don't remember the date they were removed?

A.

No, !don't.

* * *
Q.

Now on November 17th you were there when Dr.

Fawcett had some of Joe's cattle penned up, were you not?
A.

Yes.

. App. 185

:-

Q.

How many were penned up?

A.

I don't know how many were penned up. I didn't let

Q.

Did you help drive them back to Joe' ·5?

A.

Yes.

Q.

How many?

A.

Eighteen or twenty I don't know exactly.

Q.

These were penned up on the lower part of Dr. Fawcett• s

A.

In his loading pen.

Q.

That is in the South end of his farm?

A.

Yes.

Q.

That is maybe a thousand feet from where the road

them out.

(T-185)

I

farm?

enters into Joe• s property
A.

I

somewhere in that area?

I don't exactly know how far it is but it is across in

front of the old house and barn.
Q.

You have to pass both of those before you get to Joe's

cattle guard?
A.

Yes.

Q.

And this pen was away down there?
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A.

It was right on the corner.

Q.

There were eighteen to twenty head there?

A.

I would say I didn't count them.

Q.

And Dr. Fawcett had penned them up?

A.

He had penned part of them.

Q.

Were there more cattle around?

A.

There was eighteen or twenty. I don't know how many

I

he had penned.
Q.

You helped drive them back?

A.

Yes .

Q.

You say that you went over in there to get the cattle

back (T-186) on several occasions?
A.

Yes.

Q.

And on these occasions you saw considerable amount

of the corn knocked down?
A.

Yes

Q.

I think you used the expression "quite a bit"? What

I

there was some corn knocked down.

percentage?
A.

If you have got a good stand of corn I would say you

would observe corn being knocked down quicker than if you have a
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half or a third of a stand so I don't know what percentage was down.
I would say some

I

that is all I can say.

(T-186) JOSEPH FRANKLIN HALE

* * *
Q.

The fence here in question, was that fence there

in the same (T-187) location when you bought it as it is today and
has been ever since Dr. Fawcett has owned the land?
A.

Yes.

Q.

Prior to the time that Dr. Fawcett planted corn in

the summer of 1970 and turned cattle in the fall of 1970 tell the
Court and the jury what problem you had, if any with your division
I

fence?
A.

It is like most fences in the county and on any farm

in any county. You can't have them all in top condition like we would
like to have them. We couldn't afford to build a new fence around
every farm_ in the county. We had some problem like anybody has,
cows will get out now and then, but then in 1970 when Dr. Fawcett
bought the farm we discussed the fence and he started building fence.
He built a lot of fence back against the mountain where there weren't
going to be any cattle. He built approximately half of it there along

. App. 188
our one line. At that same time, within a few weeks of the same
time, I strung some 'V'lire up from his part on down to the foot of
that same hill that you have heard referred to too many times. We
strung it out and hooked it on whatever was there. Sometime in
December that fall or early winter this broker or agent of his
started bringing cattle in there and dropping them right along the
road.

{T-188)

Q.

Was this in corn?

A.

Yes, his first· corn crop. They just pulled up in the

road and opened the gate and run the cattle out. These cattle had
been through the stock market and they were disturbed and upset from
being pushed around a lot. Shortly after they got there in December
we started having trouble with fences.
Q.

In what way?

A.

If everybody here knew how a Holstein will jump we

wouldn' t be here.
Q.

Did his cattle get on you first or yours on him?

A.

These Holsteins started breaking the fence down and

coming over there when a cow would be in heat and I assume they got
hungry for salt. Everytime I would see a big group come over they
would come right to the salt block and turn it over and start eating.
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Q.

What spots in the fence can you point and tell

the jury that the Holsteins started coming over?
A.

Yes, below the cattle guard there was some weak

fence and there is still some weak fence there. It is adequate
for cows, it is adequate for horses but it is not adequate for bulls
in my opinion. There was a couple of places below the cattle
guard we had trouble with the Holsteins coming through by the
sixteen acre tract. In that little offset he was referring to, it is
about 25 feet long, that received most of the damage. The reason
it was in the corner of both pieces of (T-189) property. Most of
the cattle were dumped right along there so they didn't know they
had this 100 or 130 acres over next to the mountain. North of
there where Dr. Fawcett drew that line we had places they got
back and forth.

These Holsteins due to their jumping ability they

will jump and ride it down, this can be demonstrated.
Q.

Did you attempt to get his cattle off your place

and get your cattle back on your place and fix the fence the best
you could during the time his cattle were there?
A.

It was a frustrating thing. W.e just carried on a

fight :with those cattle continually. As my wife testified they came
across the yard fence. This wasn't a case of breaking it down, they
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jumped over it and ate up shrubbery.

* * *
Q.

Dr. Fawcett testified in the spring of 1971 that

he sold his cattle or part of them and removed them off his place.
When he removed the cattle off his place did several cattle remain
on your place?
A.

I think Dr. Fawcett said he sold some in February,

that probably is true. The quantity of cattle I was feeding decreased.
I can't go back and definitely say two years (T-190) ago any
particular date.

Sometime early in May, either around the last week

in April or first week in May, these Holsteins had come through the
fence and were eating my oat crop.

* * *
Q.

You say they came across your fence at that time.

Are these about the same spots they came across before?
A.

Primarily the same places, the weaker place and even

after you have patched them when you get patch on patch they are
still weak.

* *

*

(T-192)

* * *
Q.

From the time the last cattle were moved off of your
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place except for the one bull, from that time, after that did ·you
(T-193) repair the fence or -vvere you repairing it all the time or
what were you doing to the fence?
A.

Patching with barbed wire, steel posts here and

there. This was done because I couldn't afford to build a new fence
and build it right and didn't have the labor. Since Dad has finished
his job at the tunnel he has been working on it. I told Dr. Fawcett
I would build the fence as soon as I could.
Q.

When he didn't have any cattle and you had cattle

on your farm before he planted corn in the summer of 1971 were your
cows going on his place during that three or four months?
A.

The lapse of time between the last of his cattle

going to Dry Valley and the time he started planting corn was about
a week. I think that was in May and I think he started planting corn
in May, around the 15th, and I had already planted corn. He was
trying to borrow the corn plante.r.
Q.

Then when he planted this corn the second time I

think it is in evidence that your cattle started going over in his field.
Where would they go over that you observed? .
A.

At the same weak places, twenty-five or thirty feet

North of the cattle guard and two different occasions North of that
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and a couple of times South of the cattle guard.

(T-194)

Q.

Was his bull among the cattle going over there?

A.

He did and he went West on Farmer.

Q.

Did he take cows with him?

A.

On occasion he took cows with him.

Q.

Did you attempt to get your cattle back off of Dr.

Fawcett and the hogs when they would get through this fence?
A.

Yes, as I said, if we found out. the cows were over

there we tried to get them back.

Of course, a hog is not as simple,

you just don't drive a hog. You have got to outsmart him and get him
somewhere you can confine them. It took up until this spring to
finally confine them and get them back.
Q.

How many hogs did you have in late 71 and part

A.

That is hard to put an exact figure on.

of 70?
Some of

those sows were carried back when we could find them.
Q.

Dr. Fawcett \vas right when he said he thought some

of them were born over there?
A.

Right.

Q.

Did you attempt as best you could to mend the fence

at those spots where they were going through?
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A.

Right ..

Q.

Did any of them ever go through to your knowledge at

the cattle guard space or fence space?
A..

This is a ·disputed amount of space. You have heard

it referred to as three feet or four feet. This cattle guard I put it in
because hunters would leave the gate open and a gate is an inconvenience to you if you go and come much.

{T-195)

Q.

When did you put the cattle guard in?

A.

I think in 1969.

Q.

Did you leave the gate up after you put the cattle

A.

In 1969 we didn't, until we had problems with horses

guard in?

jumping the cattle guard and you heard testimony about the gate being
off and re-placed by a rope and tin can. The tin can was put there to
keep somebody, some car from running into the rope at night. The
rope was put there to break the horses' vision, they couldn't go high
and long at the same time.
Q.

This is the only purpose the gate served?

A.

Right. This disputed area between the end of the

cattle guard and the post I would like to say this was on the East side
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of the cattle guard. There was some space there where a calf could
have gotten through but not an eleven hundred pound cow or a
thousand pound. ·A cow has a hard time, she has four legs and the
reason she can't walk sideways .
Q.

Did you ever see any of the large cows go through

that space?
A.

No, I can honestly say anytime I was out that way,

we run them away from this area because of the weak fence.
Q.

When you would drive them back from Dr •. fawcett•s

place did you have any problem getting them back on your place?
A.

May I add to his sketch. There is a portion of the

fence that runs down along the road.

If the cows come through this

area and come up by the old house and got on the back side of the
house they would go through our fence where they (T-196) kept it
down. This fence was enough of a fence if the cows got on the right
side of it they come through the fence here.. If they got on the left
side and. you forced them against the cattle guard they would jump
through there and there was a broken gate down there.

Most of the

time we would open that gate and run them through the gate because
if you run a cow on a cattle guard they will break their leg ..
Q.

When Dr . Fawcett planted the corn the first

Have you farmed all your life?

tim~.
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A.

No.

Q.

How many years have you farmed?

A.

I have actually been farming about eight years.

Q.

I believe you are experienced in raising corn?

A.

Yes, sir.

Q.

You brought with you to show your qualifications

a Certificate of Achievement for raising the best corn and grain, the
Young Farmers of America, what year?
A.

1970.

Q.

You do know something about growing corn then?

A.

I think so.

* * *
(T-198)
*
Q.

* *

Do you know anytime that your cattle during this time,

the second corn crop, entered on Dr. Fawcett's place that they did not
go either over or through the division fence between you all?
A.

That is the only way they could get there ..

Q.

That fence runs from North to South, South to North

between the two farms?

the fence?

A.

Yes.

Q.

Each time you got them out did you attem.pt to repair
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Yes.

Q.

Did Dr. Fawcett ever send anybody in there to help

you or try to mend the fence?

(T-199)

A.

To my knowledge, no.

Q.

When his cattle were coming on you or yours on him

did he at that time attempt to mend the fence?
A.

No, this was sort of a one-way thing.

Q.

Do you have any idea how many of your hogs went in

the field and how long they stayed or the cattle do you have any idea?
I

A.

No

I

I can't say any definite amount. They were in

there more than they should have been. We made an effort to get
them out as quickly as possible.

So far as hogs I couldn't tell you.

The method we used in selling hogs, maybe two or three to someone
and maybe some to Valleydale.
Q.

Is there anyway you can tell the jury what damage

might be done by your cattle and what by your hogs?
A.

I am not qualified to.

Q.

Do you think anybody could walk in a field of corn

and hogs and cattle in there and tell which one did the damage or
what percentage of damage?
A.

No

I

sir, cattle like we are talking about and hogs

like we are talking about.

* * *
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(T-200)
Q.

Your hogs were in there the rest of the winter, even

after November of 71 , they stayed the rest of the winter, did they not?
A.

I would say intermittently they did. I got a sow up.

That is a big place. You can't imagine how big with no cross fence
that 300 acres is.
Q.

The corn that was down, we are speaking of the

second year crop, the corn that was down, Mr. Sadler asked if
somebody couldn't run hogs in there or cattle. Your hogs were
already in there and stayed for the rest of the winter?

A.

Yes, that is the way Doc had harvested his corn

the year before.
(T-201)

Q.

That was cattle?

A.

No, they had hogs, too.

Q.

I am speaking of the second year, your hogs were in

Mr. Farmer had hogs.

there and· they finished the harvesting of the corn so to speak, they
finished eating what was on the ground?
A. What there was of it I would say they did.
Q.

animals?

The corn never was wasted, it was consumed by

A.

No
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Monday you fellows said it was being trampled

1

down in the mud.
Q.

What was not trampled down in the ground was

A.

Yes

Q.

Are you currently rebuilding the section of the fence

consumed?
I

by deer and hogs and turkeys.

up to where Dr. Fawcett stopped?
A.

Yes except you have it turned around.

I started up

where he stopped ..
Q.

Where did you start?

A.

I hung the wire the same way Dr. Fawcett did.

I

didn't go six hundred feet between my posts. I waited until I could
put a steel post every fourteen feet.
Q.

The lower part down toward the road, have you rebuilt

A.

Be more specific.

Q.

As your road goes through here

A.

If you are referring to right at the cattle guard and 25

it?

I

this area right in here?

feet each side of it I am ..
(T-202)

Q ..

Above it going toward the mountain from that new fence
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has there been any work done on it?
A.

A place repaired up there maybe ten or twelve post

lengths in between posts, there was a place that I repaired because
that was one of the major places that the cows went back and forth ..
Q.

When was it repaired? Was it repaired shortly after

he moved his cattle off or when?
A.

Several times, it is where in 1967 I started, or.

1968. I started right above the cattle guard some twenty-five to
thirty feet and we built a piece because this was the majority of the
problem we had with Underwood •s cattle.. We built

th~s

one piece

of fence and left a roll of wire there to keep from cutting it and strung
it out to the next post and tied it up.. This is the place they broke
down and got through several times. It was continually the weaker
place and today it is probably the weaker place in the fence.
Q.

What I am trying to find out is

pr.

Fawcett got rid of

his cattle the first part of May?
A.

Yes.

Q.

The fence that you can observe there right now, is that

the same fence that was there when he got rid of his cattle?
A.

A portion of it is.

Q..

Except for the one spot that you repaired has there been

-·
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(T-203) anything else done?
A.

In that eight or ten post lengths in there, that is the

best fence either of us had.
Q.

When you go from that eight or ten post area on North

back toward the woods when did you repair any of it, have you repaired
it yet?
A.

Mr. Nuckolls, are you referring to repair or replace?

Q.

You can tell me. If you are replacing tell me that?

A.

From the end where we left the roll of wire over that

hill by some big locust trees that has only been patched and on the
replacement he extended further on the replacement, further South
than I wanted, because I wanted it left until this trial but I was in
Brumswick County and Dad was taking care of the farm work and he
cleaned it out and fixed it like it should have been.
Q.

(Indicating on diagram) You are talking about the

fence up here, are you talking about this area?
A. ·
there

1

Both places. They had completed the work over

they had completed that and had actually just strung up what

wire had been there all along. When I was not there, when we cleaned
it out with a bulldozer they extended on up a little further than I
I
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intended to. They used all the new wire they had. This cattle guard
repair has been done in the last three weeks.
(T-204)

Q.

I believe you testified that when Dr. Fawcett first

got the farm and you all talked about some fencing he built some and
you just strung some wire?

A.

Yes.

Q.

Barbed wire?

A.

No, I can tell you the date. It was election day of

1970. I was Election Judge at Westcoe Precinct, the boys came and
said the cows were in Fawcett's farm.

I sent them back to get the cows

out and string, all that is new fence, some four rolls of it. They hung
it on Cherry trees and anything they could until we could get in there
and set posts properly.
Q.

It was not barbed wire?

A.

No, in that. particular area they didn't use any barbed

Q.

This area down here at the gate as you come through,

wire.

the cattle guard is in this little offset area?
A.

Right, the gate that was there and has been there for

forty years is all in the little offset, we haven't changed anything.
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Q.

It is not straight with the fence?

A.

It is sitting at an angle, right.

Q.

And the gate was the same way?

A.

It has always been that way.

Q.

There is a fence coming down this way and then turning

over toward the cattle guard?

(T-205)

A.

Yes.

Q.

And this is the fence which you say that your father

has rebuilt?
A.

Yes.

Q.

And there was this metal, aluminum gate across there

at one time?
A.

Yes.

Q.

And your wife accidently struck it one time?

A.

Yes.

Q.

From then on was it actually used as a gate or was it

just hanging there for sometime?
A.

For sometime we used it, kept swinging it back and

forth by one hinge. The gate is still in existence on the farm.

That

gate was put there to keep horses from jumping the cattle guard and after
we moved the gate we put a rope because it would serve the same purpose.
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Q.

The gate after your wife struck it was not used for

keeping the horses in but the rope was?

A.

For some two or three weeks we carried the gate and I

began to get a lot of static about that and I put the rope up and it would
serve the same purpose.
Q.

Dr. Fawcett planted corn there the first year he had

the farm, did he not, in 1970?

(T-206)

A.

Yes, shortly after he bought it.

Q.

And he got possess1on about May, if you know?

A.

I would say it was about May because Underwood had

a crop and he let them ge.t the crop off of it.
Q.

And he planted his corn after he got possession of it?

A.

I would say he planted that corn in May because he had

some new equipment and a right impressive show of planting activity.
Q.

He had some good equipment?

A.

That is not the same equipment he used to plant the

second crop.
Q.

The first year you said some of the corn was planted

around May 14th or 15th?
A.
out.

Yes, when I speak of it relative to when we got the cows
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Q..

Some of it was planted in June and some in July?

A..

Right.

Q..

He did not plant any crop on that farm this year at all?

A.

That's right ..

Q..

The area that he had corn the other two years has now

grown up in weeds?
A.

Yes ..

Q.

So if the jury goes out there they won't see it like it

was during those two years ?
A.

No it is not planted in corn.

Q..

You were talking about the cattle riding down this

fence, (T-207) what v1ere the size of Dr. Fawcett• s cattle?
A..

He had all sizes.

Q.

Ranging from what to what?

A.

Well, it depends on whether you want to know when they

came in and when they went out.
Q.

They were there four months?

A.

Yes, some of them had gotten up to 12 00 pounds and I

am sure he had some that weighed more than 1200. More important is
the height of a Holstein because an eight or nine or ten months old bull
has height to get his weight on a fence and break it down ..
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Q.

How heavy would one that old be?

A.

If he is twelve months old he ought to weigh 1000

Q..

The one or two he testified he brought out. there, what

pounds.

were the size of the smallest ones?
A..
times..

I could estimate it, I have lost my estimate a few

I would estimate they weighed 350 to 400 pounds and they were

the ones that died the most.
Q.

Did he have many of those?

A.

I would say talking about 220 head, more of them
I

were around 800 to 900 pounds.
Q.

You put this cattle guard in in 69?

A.

I am sure it was put in sometime before Doc came out

Q.

It has been raised some since then?

A.

Yes, to clean it out at the same time this replacement

Q.

If the jury goes out there it has been changed from what

there •.

(T-208}
was done.

it was in 69?
A.

No, not from what it was in 69.

Q.

It is different from what it was in November, 1971?

A.

Yes, it is cleaner.
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Q.

And been raised up some?

A.

When the state comes with the snow plow they push

gravel in there and you have to clean it out.
Q.

So it has been cleaned out and raised since November,

A.

Yes.

1971?

THE COURT: Was the gate when it was there on the division line or

was it catty-cornered?
A.

The gate swung on an angle. This is a tangent section

of the line fence and the Southwestern end df that gate actually swung
on the line post and swung into this offset that Mr. Nuckolls is
referring to.
Q.

When the gate was stronger closed and hooked was it
I

on the line then?

A.

No.

Q.

And the cattle guard does the line run through the
I

cattle guard?
A.

A portion of that, on the same Northwestern corner. If

you {T-209) got up there and looked down the line a portion of it would
be , the remainder is setting out in the state road because that is where
the state road runs to.

* * *

App. 207
(T-209)

* * *
Q.

This gate the Judge has asked about, is it in the

same location as it has always been since you have owned the place?

(T-210)

A.

Yes.

Q.

You have been out there for several years and I

believe your dad said it has been there as long as he can remember?
A.

I have been familiar with the farm since I can

Q.

There has been no change in the property line since

remember.

you bought it or since Dr. Fawcett bought it?
A.

No.

By Mr. Nuckolls:

Q.

Maybe Joe misunderstood, the dividing line between

you and Dr. Fawcett 1 is this a straight line all the way through there?

A.

Yes.

Q.

And the gate and cattle guard are here but this little

offset is Dr. Fawcett's?
A.

If you went back to a deed and fix a tangent line it is

part of the line fence
Q.

I

it is part of the whole thing.

Your deed calls for one line through here?
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A.

I have never read it. I assume it does.

Q.

It doesn't come up here and down?

A.

You are exaggerating it, the offset is four or five feet

if you were looking on the tangent line.
Q.

You think this offset is four or five feet?

A.

If you were standing in the line fence and looking

North I am saying the offset might be six feet.
Q.

What I am saying the deed, your deed and Dr.

Fawcett's (T-211) deed calls for this line going right straight through
there, it doesn't make this little zig-zag?

A.

Dow has searched it.

* * *
DR. BIAKE FAWCETT
Q.

Dr. Fawcett, on November 17th, I believe it has been

testified, you and Mr. Kenneth G. Farmer, you had him come out there
and look at the farm and the corn, etc.

I

is that correct?

A.

Yes.

Q.

At that time did you examine the fence between you and

A..

Yes, sir all the way around the farm.

Mr. Hale?
I
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Was this in conjunction with Mr. Farmer?

A.

Yes, sir.

Q.

The area on your sketch right here, North up here what

was the condition?
A.

That fence was just like Mr. Hale has testified,

part of the fence was good and part of it was bad. There had been
woven wire hung there along Wild Cherry and Locust and posts.
Q.

Was there any spot in,there where you could see that .

cattle had come through?
(T-212)

A.

No, sir, it was just like Mr. Hale just testified.

Q.

This offset in here, about how far back is it from

the straight line?
A.

The distance will have to be a little more than six feet

because the· gate comes off of a post that sets in the line and swings
out across the roadway and if you put a twelve foot gate, it comes. off
at an angle to the East and the cattle guard lays right underneath it.
Q.

Mr. Hale said something about you putting fence at

the back of your farm up next to the mountains and he said you put a
good fence, I believe. What was the purpose of it?
A.

To keep the cattle out of the mountain because most of

the people in the area don't fence against the mountain and if the cattle

App. 210
get in the mountains they would get on another place and I fenced
3000 feet of fence to fence the cattle out of the mountain so they
would not ramble back and forth. We built new fence during 1970
from here 1600 feet and 3600 feet across here and 2000 feet across
here to the point where I join Mr. Hale down here.
(COURT WAS ADJOURNED FOR LUNCH TO RE-CONVENE AT 1:00 P.M.)
(Motions and instructions were ruled on in chambers as follows;
MOTION

~y

MR. SADLER: If it please the Court, the Defendant,

Joseph Franklin Hale, nCJN that the evidence is completed, respectfully
{T-213) renews his motion to strike the evidence of the plaintiff and
enter judgment for the defendant or instruct the jury to return a verdict
for the defendant on the ground previously stated that all of the evidence
in the case is that the fences between Dr. Fawcett, the plaintiff, and
Joe Hale, the defendant, are division fences and that it was the. mutual
duty of each for repair or maintenance of the fence and if the fence needs
repair or replacement the remedy is under the statutes in Virginia providing
for maintenance of fences and I believe the Court has already ruled that
the division fence in this case was not a lawful fence and, therefore,
neither party could recover from the other from any animal of the other
going on the land and doing damage but I understood that the thing for
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the jury nOV\T is where the cattle got

~lrough

the fence and that any

cattle that v1ent through the gate space or the cattle guard space which
the court has heretofore ruled was the responsibility of Mr. Hale and
that Mr. Hale would be liable for any damage done by those cattle that
went through that space only.
First thing is I understand Dr. Fawcett's counsel relies on
Section 8-873.2 of the Code which says that any person who wants to
build a cattle guard across an easement has to maintain the same. I
believe Section 8. 87 3. 2 has to be read in connection with. Sections
8. 87 3. 1 and 8. 87 3. 3. The whole thing says that any owner of the
property on which a road or right of way, not (T-214) a public road,
I

over which an easement exists for ingress and egress, may place gates
across the road for protection of livestock, and if the man that owns
the fee, Section 8.873.2, puts a gate across the easement then the
gate can be replaced by the man that owns the easement but that he will
have to upkeep the same and such cattle guard shall be deemed a lawful
fence and not an interference with the easement.
It is obvious these sections apply to a gate across the
easement,, the man who owns the easement has a right of ingress and
egress but the man that owns the property can put a gate across so that a
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the jury now is where the cattle got

~!Tough

the fence and that any

cattle that went through the gate space or the cattle guard space which
the court has heretofore ruled was the responsibility of Mr. Hale and
that Mr. Hale would be liable for any damage done by those cattle that
went through that space only.
First thing is I understand Dr. Fawcett's counsel relies on
Section 8-873.2 of the Code which says that any person who wants to
build a cattle guard across an easement has to maintain the same. I
believe Section 8. 87 3. 2 has to be read in connection with. Sections
8. 873. 1 and 8. 87 3. 3. The whole thing says that any owner of the
property on which a road or right of way

I

not (T-214) a public road

I

over which an easement exists for ingress and egress, may place gates
across the road for protection of livestock, and if the man that owns
the fee, Section 8. 87 3. 2, puts a gate across the easement then the
gate can be replaced by the man that owns the easement but that he will
have to upkeep the same and such cattle guard shall be deemed a lawful
fence and not an interference with the easement.
It is obvious these sections apply to a gate across the

easement, the man who owns the easement has a right of ingress and
egress but the man that owns the property can· put a gate across so that a
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man coming across has to open it but he can, if he wants to, replace
the gate with a cattle guard. We maintain that the cattle guard and
gate involved was a part of the division fence.

I think that all of

the evidence is it has been so treated by people since

time immortal.

I would like to cite the case which I have found since we were here
Monday, 165 Va. 565 Goode vs Pettigrew in which this case says a
gate is a part of the division fence.

On this ground we feel like that

regardless of where the cattle got through that it would be the mutual
duty of Dr. Fawcett and Mr. Hale to fix the fence or construct new
fence if need be but there can be no recovery and I invite the Court
to read this case.
THE COURT:

It is· a jury issue and I will overrule the motion.

(T-215) MR. SADLER: Let me assign another ground. The Court's
ruling at this point is the same as it was Monday, is that it is a jury
issue as to whether or not Dr. Fawcett is entitled to recover: narrowed
down to damages from any trespass of cattle, Mr. Hale's cattle, that
went through the old gate space and the beginning of the division fence
and, of course, the jury in attempting to do this will have to try to under
the Court's instructions, assess damages just for that and nothing more.

..

App. 213.
We believe under all the evidence that the plaintiff has not borne
the burden of showing damages from those cattle so that the jury can
arrive at any sort of intelligent probable amount of damage by these
cattle. We think they would necessarily have to speculate or guess
or anything else and we think the plaintiff has not borne this burden.
There is no way the jury can do it. They relied on a man by the ·name
of Kenneth Farmer.

His testimony on the first day his opinion was

that 75 to 80 percent of damage was done by cattle, period-. Doesn't
know where those cattle came from.

He admitted on cross examination

he had no basis for such opinion. He didn't know how many hogs were
in there and I think he finally said that he had nothing to base his
opinion on, yet he repeated his opinion on re-direct on the basis of
something. I don •t think there has been any basis on which a jury
could arrive at 8:n intelligent amount of damages.
(T-216) THE COURT: I am going· to let the jury pass on it.
MR. SADLER: Note an exception . Also, the plaintiff has sued on three
grounds.. We would move to strike out one which is willful. We move
to strike this ground, we don't think there is anything willful about it.
MR. NUCKOLLS: If Mr. Hale knew or should have known about that
gap being left and didn't do anything about it then I think that is willful.
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THE COURT: I don •t think so. I sustain the motion as to willful.
MR. SADLER: The second ground says negligently.
THE COURT: It is just trespass. If you are entitled to recover all
you have to show is that the cows did go over there.

It is a trespass,

is there any question about that.
MR. SADLER: I think you are right.
MR. NUCKOLLS: If he was negligent in it.
THE COURT: Surely you don't want to have to carry an additional
burden to prove negligence when all you have to prove is simple
trespass. As long as you can argue they got in there through this means
and it was his responsibility to do something about it.
MR. SADLER: It was a mutual responsibility as to the fence.
MR. NUCKOLLS: This one particular area.
THE COURT: I will let the case go to the jury on ground 3 on trespass
within the gate area.
(T-217) MR. OWENS: I would also move the Court to strike the evidence
or direct a verdict on this basis- that the Court has in effect ruled that
the defendant, Joseph Franklin Hale, either properly gate or properly
have a cattle guard across the right of way so that any livestock cannot
come across that right of way as distinguished from the divisional line
fences.

If this is the law his sole obligation and exclusive obligation
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would extend only to the width of the right of way involved. There is
no evidence to show the width of the right of way, to show whether
or not the gate or the cattle guard exceeded the right of way or was
shorter than the right of way. There is no evidence to show whether
it did or did not properly cover the right of way beside the fence.

Court doesn't know right now the width of the right of way

I

The

nor does

the jury. Assume he had a fifteen foot right of way and he put a twelve
foot cattle guard leaving an area of three feet and suppose from the end.
of the cattle guard for an area of fifty feet he did nothing else he left
I

it blank

I

then it would be incumbent upon the adjacent property owner

to come in and build that back to the two or three feet.

There is no way

the jury can tell how wide this cattle guard would have been maybe
I

this cattle guard covers a right of way properly and maybe it doesn' tl I
just don't know.
MR. NUCKOLLS: In reply to that first off it is impossible for the jury to
see now because Joe's father unbeknowing to (T-218) to Joe came along
I

and built a wooden fence, good solid fence there at this point right up
to the cattle guard like it should have been all along so a jury can •t
go out there and see but we had evidence, Dr. Fawcett testified to it
and Mr. Farmer and Mr. Underwood.

I

Dr. Fawcett said the gate crossed

over an area just where the cattle guard was and covered it and blocked
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cattle out. Big her-ds of cattle didn't get in there until then, once
that gate was removed the area beside which he testified was three
or four feet they went through. Mr. Underwood said the same thing,
that is the area they went through.

They removed the gate and he

didn't provide a barrier of any kind.
MR. OWENS:

The width of the right of way should have been

proven. This might be a twelve foot cattle guard over a ten foot
right of way. I think it goes right to the heart of the proof of the
whole case.
THE COURT: As I have said I am going to let it go to the jury.
{Defendant by counsel excepted to the ruling of the Court.)
(Instructions were taken up and the following exceptions were noted:)
Plaintiff by counsel offered Instruction No.. 1 •.
MR. SADLER: We object to Instruction No. 1 because there was no
gate across any easement, the gate was on the division line, it was
a division gate. We think that either party had the (T-219) right to
remove the gate and replace it with a cattle guard at their joint expense.
The Court allowed instruction No. 1 to which Defendant by counsel
excepted.
Plaintiff's Instruction No. 2 was allowed as amended to which Counsel
for defendant excepted ..
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Instruction No. 3 for Plaintiff was offered and allowed to which the
following exception was made:
MR. OWENS: No. 3 is a proper statement in law but you don't have to
prove it with mathematical certainity but you do have to have a
reasonable estimate and again you can't show which is done by the
cattle or whether the cows came through the gate or the fence.
Instruction No. A for Defendant was offered and allowed to which
there was no exception.
Instruction No. B for Defendant was allowed to which Plaintiff by
counsel excepted as follows:
MR. NUCKOLLS: I feel that the Court's first ruling about the hogs is
wrong and I have excepted to it before. It is the defendant's duty to
restrain his hogs and not let them run wild and all the damage that
was done by these hogs should be compensated for by the defendant.
Instruction No .. A-1 for Defendant was refused to which ruling Defendant
by counsel excepted.
(T-220) The Court instructed the jury.
Arguments were made by counsel for Plaintiff and counsel for Defendant.
The Jury retired to their room and after asking for clarification of
Instruction B returned a verdict in favor of Blake Fawcett, the Plaintiff,
and fixed his damages at $7 ,000.00.

App. 218
MOTION BY MR. SADLER: If it please the Court, the defendant by
counsel, moves the Court to set aside the verdict and enter up a
verdict for the Defendant as a matter of law. Under the Court• s
instructions this verdict was based on speculation. We don•t
believe that a jury, no matter how intelligent, could arrive with
reasonable certainity at any amount of damage that was done by any
cattle which had come through this specific space.
The parties agreed that the following should have been a
part of the transcript but the Appellee, by counsel, made the same
objection to this portion because of the timely compliance with the
rules of this Court in amending the transcript to show this omission
from the transcript:
On page 41=220 of the transcript of the testimony, the motion
by Mr. Sadler to set aside the verdict of the jury should state that
this motion was on grounds previously assigned as well as the
remarks set forth in the transcript.
MR. NUCKOLLS:

I think these gentlemen, they had the opportunity

to hear all the witnesses, they were amply instructed by the Court
and came back to get clarification, the Court qualified the instruction.
The instruction that needed clarification was the one presented by
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counsel for the defendant, and these gentlemen had the law before
them and made their decision and there was ample evidence to
provide them with a guide which they needed and this was all they
needed, was the witnesses and the instructions and I submit it is
a verdict that will have to stand.

....
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
NOTICE OF APPEAL
Notice is hereby given that Joseph Franklin Hale appeals
from a final judgment rendered by this Court in this cause on the 5th
day of March, 1973

I

and announces his intention to apply for a Writ

of Error and Supersedeas to The Supreme Court of Virginia.•
ASSIGNMENTS OF ERROR
I.

The trial court erred in ruling and holding that the

gate and cattle guard installed in the division fence between the
adjoining landowners was not a part of the division fence and subject
to the same statutory regulations as division fences.

2..

The trial. court erred in not striking the evidence of

the plaintiff and rendering summary judgment for the defendant; or
advising the jury to find a verdict for the defendant on the following
grounds:
{a)

The line fence, including the gate and cattle guard

area, between the property owners was a division fence and plaintiff
could have

I

by taking the required statutory procedures, protected

himself from the claimed trespass by defendant's cattle and his
I

failure to do so precluded a recovery for damages from the defendant.

~pp·.

(b)
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Assuming that the trial court was correct in his ruling

that upkeep of a fence

1

gate or cattle guard at the termination of the

easement was the sole responsibility of the defendant

I

there was no

evidence as to the width of such easement and, therefore, no proof
I

whatsoever that any livestock of the defendant entered upon the lands
of the plaintiff across this easement porition of the division fence.
(c)

Assuming that the trial court was correct in his ruling

as to the gate and cattle guard area of the division fence, the plaintiff,
as a rna tter of law, failed to prove with the required degree· ·of certainty
any damage to his corn from cattle of defendant which may have
entered his field through the gate and cattle guard portion of the
division fence.
3.

The trial court erred in overruling defendant• s motion

to· set aside the verdict of the jury and entering up judgment for the
defendant non obstante verdicto on the same grounds as set forth in
number 2 above.
4.

The trial courf erred in giving instructions numbered

5.

The court erred in striking the evidence on defendant• s

2 and 3.

counterclaim.
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Res pee tfully,

Is/ Philip M. Sadler
Of Counsel for Defendant

Is/ A. Dow Owens
Attorney for the Defendant and
Counterclaimant
CERTIFTCATE
We Philip M. Sadler of counsel for the defendant, and A •
I

I

. Dow Owens, attorney for defendant and counterclaimant, hereby certify
that we have served a copy of this Notice of Appeal and Assignments
of Error on the plaintiff by mailing a true copy hereof to Eugene L.
Nuckols, attorney of

re~ord

I

at his office in the Crowell Building,

Pulaski, Virginia, this 28th day of March, 1973.

Is/ Philip M. Sadler
Philip M. Sadler

Is/ A. Dow Owens
A. Dow Owens
Filed 3/2 8/7 3

