NOTICt= TO COUNSEL

This case probably will be called at the session of court
to be held
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

• IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7277

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 17th day of June, 1969.

E.

KEMPER BEARD, TRUSTEE: E. KEMPER BEARD;
ROBERT ALLEN, EUGENE FOR~fAN; WILLIAM A.
NAGEL; WILLIA}.II CHAMPION; R. M. LEIGH AND
HAROLD UMSTADTER,
Plaintiffs in error,
against

THOMAS L. POE, T/A VIRGINIA LAND COMPANY OF
NORTHERN VIRGINIA,
Defendant in error.

From the Circuit Court of Fairfax County
James Keith, Judge

Upon the petition of E. Kemper Beard, Trustee; E. Kemper Beard; Robert Allen; Eugene Forman; William A. Nagel;
William Champion; R. M. Leigh and Harold Umstadter a
writ of error is awarded them to a judgment rendered by the
Circuit Court of Fairfax County on the 26th day of December, 1968, in a certain motion for judgment then therein de~
pending, wherein Thomas L. Poe, t;a Virginia Land Company of Northern Virginia, was plaintiff and the petitioners
were defendants; upon the petitioners, or some one for them,
entering into bond with sufficient security before the clerk of
the said circuit court in the penalty of $300, with condition
as the law directs.
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MOTION FOR JUDGMENT
Comes now your Plaintiff, Thomas L. Poe, T/A Virginia
Land Company, and in and for his Motion for Judgment says
as follows:
1. That Thomas L. Poe, T/A Virginia Land Company, is
a duly licensed real estate broker and was so licensed at all
times hereinafter mentioned.
2. That on or about January 5, 1967, the defendant was
the owner of a certain parcel of land containing 194,701
square feet, more or less, and lying on the easterly side of
Prosperity Lane and on the southerly side of Lee Highway,
Fairfax County, Virginia.
3. That on or about that same date Defendant entered into
an agency contract with the Plaintiff, whereby the Plaintiff
was to act as agent in procuring a buyer for the tract aforesaid on certain terms more specifically set out in the agency
contract which is attached hereto and by this reference made
a part hereof.
4. That thereafter Plaintiff performed certain services
and incurred certain expenses pursuant to his duties under
the contract aforesaid, including advertising said property
in newspapers of general circulation, construction and erection of a large sign on the property of Defendant and numerous other services.
5. That on or about March 30, 1967 Plaintiff was con.
tacted by representatives of the United States Post Office
Department; said contact having been occasioned solely by
the services of the Plaintiff.
page 2 ~ 6. That on or about March 30, 1967, an option
was executed by Defendant for the purchase of the
said property by the United States Post Office Department;
a copy of said option being attached herewith and by this
reference made a part hereof.
7. That prior to the execution of this option, Defendant
entered into and executed a commission agreement, whereby
the said Defendant aclmowledged the services of Plaintiff
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as being solely instrumental in producing the buyer, and
agreeing to pay the commission as agreed in the agency contract entered into on January 5, 1967, aforesaid; a copy of
said commission agreement is attached hereto and by this
reference made a part hereof.
8. That thereafter Plaintiff continued to diligently perform
services as agent so as to effectuate a contract between the
parties aforesaid.
9. That on June 14, 1967, unknown to your Plaintiff, the
United States Post Office Department and the Defendant entered into a contract whereby the United States Post Office
Department was to buy the said land from Defendant for
the sum of $225,000.00; s·aid contract did not provide for a
commission to Plaintiff.
10. 'rhat prior to settlement both parties to the contract
were notified and demand made upon Defendant and the
United States Post Office Department to abide by and honor
the contracts of agency theretofore entered into; that said
demand has been wholly ignored.
11. That on or about July 25, 1967, the Defendant and the
United States Post Office Department consumated the sale of
the property of Defendant, and have since refused and failed
to pay Plaintiff the commission aforesaid.
12. That at all times mentioned herein the Plaintiff was
ready, willing and able to continue and conduct negotiations
and in fact, did so continue until such time as Defendant and
the United States Post Office Department did fraudulently
and wrongfully act to deprive Plaintiff of their rightful commission.
page 3 ~ WHEREFORE, the premises considered, your
Plaintiff has been injured in the sum of $24,3~7 .60
by reason of the wrongful acts of the defendant and prays
judgment, therefore, plus interest from July 25, 1967.
Thomas L. Poe
Filed in Circuit Court Clerk's Office Jul281967.
Thomas P. Chapman, Jr., Clerk, Fairfax County, Va.
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ANSWER TO MOTION FOR JUDGEMENT
E. Kemper Beard, Trustee, Defendant, answers the 1\iotion
for Judgment filed herein as follows :
(1) Strict proof is required of the allegations of Paragraph 1.
(2) The allegations of Paragraph 2 are admitted.
(3) The allegation of Paragraph 3 is admitted.
(4) The Defendant is without lmowledge of the allegations
of Paragraphs 4 and 5 and demands strict proof thereof.
( 5) The allegation of Paragraph 6 is admitted.
(6) The allegation of Paragraph 7 that prior to the execution of the option the Defendant executed a commission agreement is admitted. In further answer to the allegations of
Paragraph 7, the Defendant says that said agreement speaks
for itself and denies that he thereby agreed to pay "the commission as agreed in the agency contract entered into on
January 5, 1967".
(7) The allegations of Paragraph 8 are denied.
(8) The allegations of Paragraph 9 to the extent that on
June 14, 1967 the United States Post Office Department contracted to buy the said land from this Defendant for the sum
of $225,000.00 are admitted. This Defendant is without information as to the allegation that the Plaintiff knew nothing of the contract. The allegation that the contract did not
provide for a commission to Plaintiff is admitted.
page 20 ~ (9) This Defendant admits that prior to settlement of said contract the Plaintiff demanded a
commission of him. This Defendant is without knowledge of
any demand made upon the United States Post Office Department by the Plaintiff for a commission, and is without knowledge of any contract of agency between the Plaintiff and the
United States Post Office Department. If said allegations
are material, strict proof is required. This Defendant admits
that the demand of Plaintiff for payment of a commission has
been refused.
(10) The allegations of Paragraph 11 that on July 25,
1967 the contract of sale 'vas consun1mated, and the alleg-ation
that Plaintiff since then has refused to pay the commission
are admitted. This Defendant is without Irno,vledge of any
action taken by the United States Post Office Department
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relative to a payment to the Plaintiff. If allegation is material strict proof is desired.
(11) The allegations of Paragraph 12 are denied.
(12) This Defendant affirmatively avers that the option
contract between this Defendant and the United States Post
Office Department filed with the Motion for Judgment herein
was not exercised by the United States Post Office Department, that the Plaintiff ceased and abandoned efforts to
negotiate a contract of sale between the Defendant and the
United States Post Office Department after the expiration
of said option, that the Plaintiff was not the procuring cause
of the contract of sale made by the Defendant with the
United States Post Office Department, and is not entitled to
a commission from the Defendant.
WHEREFORE, having fully answered the allegations of
the Motion For Judgment, the Defendant E. I\::emper Beard
prays that it be dismissed with costs assessed against the
Plaintiff.
E. l{emper Beard, Trustee
By Counsel
Filed Aug 18 1967.
Thomas P. Chapman, Jr., Clerk of the Circuit Court of Fairfax County, Va.
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ORDER
This cause came on for hearing this 1st day of September,
1967, upon the papers formerly read and upon the Motion of
Plaintiff to amend the ~lotion for Judgment heretofore filed
by adding thereto as parties Defendant certain persons who
are members of a Joint Venture known as the :M~errifield Joint
Venture; and,
WHEREFORE, the Court having fully considered this
matter and being of the opinion that the Motion is in all respects proper, it is, therefore,
ADJUDGED, ORDERED and DECREED, that the Motion for Judgment be and it hereby is amended in the following particulars :
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1. That the following persons are added as parties Defendant:
a. Robert Allen
4007 Braddock Road
Alexandria, Virginia
b. Eugene Forman
2945 Rosemary Lane
Fairfax, Virginia
c. William A. Nagel
308 Dominion Road, N. E.
Vienna, Virginia
d. William Champion
6212 Wilson Boulevard
Falls Church, Virginia
e. E. Kemper Beard
2363 Hunter Mill Road
Vienna, Virginia
f. R. M. Leight
10310 Vale Road
Vienna, Virginia
g. Harold Umstadter
P. 0. Box 160
R.F.D. #1
Charlottesville, Virginia
TJA Merrifield Joint Venture
page 26

~

. 2. That paragraph 2 is amended in the followIng manner:

"That on or about January 5, 1967, the Defendants were
the members of a joint venture organized for the purpose of
purchasing, developing, and leasing and selling a certain
parcel of land containing 194,701 square feet, more or less,
and lying on the easterly side of Prosperity Lane and on the
southerly side of Lee Highway, Fairfax Colmty, Virginia;
that the record title to the said tract was held by E. Kemper
Beard as Trustee for Merrifield Properties.'·'
3. That paragraph 3 is amended in the following manner:
That the words "Defendant" are amended to read "Defendants" plural.
And it is further, ADJUDGED, ORDERED and DECREED that the persons heretofore added as parties De-
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fendant be served with process and are hereby given twentyone (21) days from this date to answer or enter other pleadings.
ENTERED this lOth day of October, 1967.
Arthur W. Sinclair, Judge

page 27

~

•

•

•
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ANSWER
( 1) The Defendants, Robert Allen, Eugene Forman, William A. Nagel, 'Villiam Champion, E. !{emper Beard, R. M.
Leight, and Harold Umstadter, added as parties Defendant
by an Order entered herein, adopt as their own the Answer
heretofore filed in behalf of E. Kemper Beard, Trustee.
(2) These Defendants and E. l{emper Beard, Trustee,
admit that on or about January 5, 1967 the individual Defendants were members of a joint venture organized for the
purpose of purchasing, developing, leasing, selling or otherwise dealing with a certain parcel of land containing 194,701
square feet more or less, lying on the easterly side of Prosperity Lane and on the southerly side of Lee Highway in
Fairfax County, Virginia, record title to which was held by
E. l{emper Beard, Trustee.
WHEREFORE, having fully answered, these Defendants
pray that they be dismissed with costs assessed against the
Plaintiff.

E. Kemper Beard, Trustee
Robert Allen
Eugene Forman
William A. Nagel
William Champion
E. l{emper Beard
R. M. Leight
Harold Umstadter
By : R. J. Lillard, Counsel
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Filed Oct 18 1967.

•

•

Thomas P. Chapman, Jr., Clerk of the Circuit Court of Fairfax County, Va.
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FINAL ORDER

THIS MATTE}~ came on for hearing on the merits this
4th day of December, 1968, the parties hereto appearing in
person and by Counsel, and upon consideration of the pleadings heretofore filed in this matter, the testimony of the
parties hereto, the depositions of witnesses, the exhibits filed,
authorities submitted by Counsel and upon argument by
Counsel, and wherefore:
THIS COURT is of the opinion that the Plaintiff, Thomas
L. Poe, is entitled to recover judgment against the Defendants, E. I\::emper Beard, Trustee, Robert Allen, Eugene Forman, William A. Nagel, E. I<: emper Beard, William Champion,
R. M. Leigh and Harold Umstadter, T/A Merrifield Joint
Venture, in the sum of Twenty-Two Thousand Five I-Inndred
Dollars ($22,500.00) together with interest from the 25th day
of July, 1967 ; and
IS FURTHER of the opinion that the Motion of the Plaintiff by Counsel to amend the fictitious name of the Plaintiff,
Thomas L. Poe, from Virginia Land Company to Virginia
Land Company of Northern Virginia is proper, and that the
motion of the Defendant to amend the name of the Defendant,
Leight to Leigh is proper, and wherefore it is
ADJUDGED, ORDERED and that the fictitious name of
the Plaintiff, Thomas L. Poe, be and hereby is changed from
Virginia Land Company to Virginia Land Company of Northern Virginia and that the name of the Defendant
page 36 r be and hereby is changed from Leight to Leigh;
and it is further,
ADJUDGED, ORDERED and that a judgment be and
hereby is returned in favor of the Plaintiff, Thomas L. Poe,
against the Defendants, E. l{emper Beard, Trustee, Robert
Allen, Eugene Forman, William A. Nagel, E. Kemper Beard,
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William Champion, R.M. Leigh and Harold Umstadter, T/A
Merrifield Joint Venture, in the sum of Twenty-Two Thousand Five Ifundred Dollars ($22,500.00) together with interest from the 25th day of July, 1967, to run until the said
judgment is paid and satisfied. To all of which the Defendants
by Counsel excepted.
I~NTERED this 26th day of December, 1968.
James l{eith, Judge
H. l(endrick Sanders
Attorney for Plaintiff
Gibson, Hh: & Hansbarger
By: Royce A. Spence
Attorney for Plaintiff
Seen and Excepted to :
McCandlish, Lillard & Marsh
By: R. J. Lillard
page 37
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•

•

NOTICE OF ...t\.PPEAL AND
ASSIGNMENT OF ERROR

•

•

•

PL~~ASE TAI<E NOTICE that E. J{emper Beard, Trustee, et al., Defendants, hy counsel, hereby give notice of appeal from the final order entered herein on December 26, 1968,
and set forth the following assignment of error:
1. The Court erred in ruling that the Plaintiff, Thomas L.
Poe, is entitled to recover judgment against these Defendants,
E. Kemper Beard, Trustee, Robert Allen, Eugene Forman,
William . .~. Nagel, E. J{emper Beard. William Champion,
R. :hL Leigh and Harold Umstadter, T/ A :hferrifield Joint
Venture. in the sum of Tw·entv-Two Thousand Five Hundred
Dollars, ($22,500.00) in that "said ruling is contrary to the
law and the evidence in the follo,vin,g particulars :
a) The Court erred in failing to find that the Open Listing
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Agreement of January 5, 1967, was modified and
by the Commission Agreement of
March 30, 1967, to the extent that the Commission
Agreement of March 30, 1967, exclusively governed the right
of the Plaintiff to a commission in the event of a sale of the
subject property to the United States Post Office Department,
and, further, that under the evidence the terms of said Commission Agreement of March 30, 1967, were not met and
Plaintiff is not entitled to a judgment in any amount.
b) The Court erred in failing to find that the waiver contained in Paragraph (4) of the said Commission Agreement
of March 30, 1967, is binding on the Plaintiff and that by its
terms the Plaintiff waived his claim to a commission based on
each and every act of Plaintiff which in any way could have
contributed to the sale of the subject property to the United
States Post Office Department.
c) The Court erred in finding that the Plaintiff was the
procuring cause of the sale of the subject property to the
United States Post Office Department.
page 38

~superceded

E. Kemper Beard, Trustee
E. l(emper Beard
Robert Allen
Eugene Forman
William A. Nagel
William Champion
R. M. Leigh
Harold Umstadter
By R. J. Lillard
Counsel for Defendants

•

•

•

•

Filed Feb. 4 1969
W. Franklin Gooding, Clerk of the Circuit Conrt of Fairfax
County, Va.

•

•
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Thomas L. Poe
~

page 12

•
THOMAS L. POE being first duly sworn was examined
and testified upon his oath as follows:
DIRECT EXAMINATION
By Mr. Spence:
Q. Will you please state your name and present
occupation to The Court, please Y
A. My name is Thomas L. Poe. I am a real estate broker
in the State of Virginia and reside in Fairfax County.
Q. Where is your business office located, Mr. PoeY
A. 8027 Lees burg Pike, McLean, Virginia.
Q. Are you a licensed real estate broker at this time f
A. Yes.
Q. As of, say, from the period of December, 1956 until August of 1967, were you also a licensed real estate broker?
A. Yes.
page 13 ~

Mr. Spence: If Your Honor please, I think it has been put
into issue. I present to The Court this certification of license
certified by the Virginia Real Estate Commission.
The Court: Any objection Y
Mr. Lillard: I have no objection.
The Court: Complainant's Exhibit No. 1.
(The Document referred to was marked Plaintiff's Exhibit No. 1 and received.)
By Mr. Spence:
Q. Mr. Poe, directing your attention to the pareel of land located at the corner of Prsperity
Avenue and 29-211, will you tell The Court, please,
when you first became aware of that propertyf
A. An associate of mine in Charlottesville, Virginia, had
met a Mr. Umstadter 'vho at that time had been in Charlottesville and directed me later to Mr. Umstadter, saying
that Mr. Umstadter had a piece of property in Fairfax
County near Merrifield that he would like to sell.
I called Mr. Umstadter several weeks later, made an ap-

page 14

~
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Thomas L. Poe
pointment with him to discuss the property and at that time
of the discussion Mr. Umstadter gave meQ. Is this the same Mr. Umstadter that is defendant in the
rna tter, then?
A. Yes.
Q. He is an owner of the property, then?
A. Yes.
Mr. Umstadter gave me a copy of a plat or a photo copy of
the plat that he had in his office and I took a copy with me.
Q. Is this a copy of that plat that he gave you at that time
or is that the plat that he gave you Y
A. This is the plat he gave me.
page 15

~

Mr. Lillard: We have no objection.
The Court: Plaintiff's No. 2.

(The document referred to was marked Plaintiff's Exhibit
No. 2 and received.)
By Mr. Spence:
Q. Subsequent to the receipt of that plat from Mr. Umstadter what, if anything, did you discuss with him?
A. Mr. Umstadter explained to me that he was one of the
owners but he didn't have all the facts and details on the
property and was not sure of the updated price and so forth
on the property.
He directed me to Mr. Beard, Mr. Kemper E. Beard, in
Vienna, Virginia, and said that he was the trustee for the
owners and that he would bring me up to date and give me
a listing on the property.
Q. All right.
What next did you do then with regard to this property?
A. I called Mr. Beard, or I believe Mr. Umstadter called
Mr. Beard and told him that I would be there or be in touch
with him. I called Mr. Beard and made an appointment "rith
him.
Q. Approximately what time of year was this,
page 16 ~ if you recall Y
A. First of the year, first part of January.
Q. Of what year?
A. 1967.
Q. Did there come a time then when you dropped by to see
Mr. Beard in regard to your appointment?

E. Kemper Beard, Trustee, et al. v. Poe, t;a, etc.

13

Thomas L. Poe
A. Yes.
Q. Tell us what occurred at that time.
A. I took an exclusive listing agreement to Mr. Beard for
him to sign regarding the four and a half acres in Merrifield.
Mr. Beard told me at that time he would not give me an exclusive listing, but he would give me an open listing on the
property since several other brokers had been working on it,
also.
Q. Did he indicate to you how long this property had been
on the market at that time, approximately7
A. He said it had been on the market several years.
Q. Now, I show you this document entitled Open Listing
Agreement and ask you if you can identify that?
A. Yes.
Q. What is that?
A. This is the open listing agreement between
page 17 ~ Kemper Beard and myself.
Q. Who signed that, if you can tell The Court?
A. Mr. Beard and myself.
Q. That was signed in your presence, then?
A. Yes, it was.
Q. Is this a standard form?
A. Yes, it is.

Mr. Lillard: I have no objection.
The Court: Plaintiff's No. 3.
(The document referred to was marked Plaintiff's Exhibit
No.3 and received.)
By Mr. Spence:
Q. What commission, if any, does that call for in there f
A. That calls forThe Court: It speaks for itself, Mr. Spence; you don't have
to go in to that.
By Mr. Spence:
Q. Is the commission called for in that document a reasonable one, in your opinion?
A. Yes.
Q. Ordinary one in the trade Y
page 18 ~ A. Yes.
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Thomas L. Poe
Q. What occurred, what other discussion did
you have, if any, with Mr. Beard at that timet
· A. I asked him if he would be interested in selling a portion
of the property instead of possibly the whole property if a
buyer became available for such. He indicated that it depends
on price and the terms and so forth whether he 'vould sell a
portion of the property.
Q. Regarding terms, what discussion, if any, did you have
with him regarding terms Y
A. He said that he wanted a $1.25 a square foot for the
property because they had quite a bit of money in the property; they had held it several years and they were interested
in selling it.
He said, "Please bring any reasonable offer to me. However, I am not sure that I will accept it."
Q. What occurred, then, thereafter, after your discussion
with Mr. Beard?
A. After I left Mr. Beard's office, I went to the sign company in Falls Church, Virginia, Tom Woods Sign Company,
and had him erect two 4 by 8 For Sale signs on the property
with slats indicating the size of the property, four and a half
acres, and that it was industrial.
page 19 r Q. I show you this bill and these various pictures and ask you if you can identify those pictures?
Can you identify those Y
A. Yes.
Q. Tell The Court what they are, if you will.
A. These are pictures of the For Sale signs that I put up
on the property or had erected on the property by Tom Woods
Sign Company. The invoice is a standard form sent to me
by them indicating that they had done this.
Q. The pictures you have there accurately depict the scene Y
A. Depict the sign Y
Q. Yes.
A. Yes.
Q. You took the colored pictures yourself, is that correct?
A. Yes.
Q. Tell us, if you will, when those were taken, by the way.
A. Those pictures were taken after I met with you and Mr.
Sanders regarding the sale of the property in regards to
the commission not being paid by the seller.
Q. All right. That was the place that you did put the sign Y
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Thomas L. Poe
A. Yes.

page 20

~

Mr. Lillard: We have no objection.
Mr. Spence: If Your Honor pleaseThe Court: How many are there?
Mr. Spence: Four pictures and a bill. The bill will be 4-A
and the pictures will be 4-B, C, D and E.

(The documents referred to were marked Plaintiff's Exhibits N o.s 4-A, B, C, D and E, respectively, and received.)
By Mr. Spence:
Q. Now, did there come a time after you placed up the sign
that you had any further contact with Mr. Beard?
A. lie called me on occasions to ask me how I was doing
with the sale of the property, had I had any interesting
clients that might present an offer to him.
At that time I told him that I did not have any ready, willing and able buyer.
Q. Now, during this period of time, were you showing the
property to other persons?
A. Yes.
Q. How many, approximately, say from January to March
of 1967 did you show that property to 7
page 21 ~ A. Six interested clients.
Q. Can you tell us any of their names Y Do you
recall any of their names Y
A. Yes. One was lfr. Tart of the Tart Lumber Company,
Alexandria.
Q. Any particular reason why you remember that name or
do you remember any other names Y
A. No, I do not.
Q. Now, what else during that same period of time from
January to March, if anything, did you do with regard to
this property?
A. I advertised the property in the newspaper.
Q. What paper was that?
A. The Washington Post.
Q. Is this a copy of that ad, the middle one here Y
A. Yes, it is.
Q. "V\Then did that run, if you can tell us?
.A.. I\.iarch 31 and April 1st and 2nd, 1967.
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Thomas L. Poe
Mr. Lillard: What are you offering!
Mr. Spence : This one.
Mr. Lillard: Can you give it by itself! It seems to me the
balance of the page is immaterial.
Mr. Spence : I agree with you. All I am offering
page 22 r is the middle one.
I would offer this at this time, the middle ad
that he has testified was relating to this property. The others
have no relation to this property whatsoever.
The Court: You want to put the whole book in Y
1\tir. Spence: Do you care if I tear the page outY
The Witness: No, I don't care.
Mr. Spence: We can cut the others away if The Court
please.
The Court: Any objection, Mr. Lillard Y
Mr. Lillard: What is the date of thatY
The Court: ~{arch 31, April1 and 2, no year. Industrial.
Mr. Lillard: May I see it again?
I thought we 'vere discussing whether we 'vould remove it
from the page.
Mr. Spence: Be happy to, not the page but I would cut
this area out.
Mr. Lillard: I have no objection to that going in with the
dates.
The Court: Plaintiff's Exhibit No. 5. I will give you your
book back, Mr. Poe.
page 23

r

(The document referred to was marked Plaintiff's Exhibit No. 5 and received.)

By Mr. Spence:
Q. Directing your attention to the 29th of March, 1967,
did anything in particular occur with regard to this piece
of property at that time?
A. Yes. A gentleman by the name of 1\ir. Matthews called
my office on several occasions. One, I believe, March 29, 1967
and 1\:farch 30, 1967, and left word with my answering service
that he wanted me to return the call to him.
Q. Do you have an accurate recollection as to when he actually called your office f
A. Yes. I have the slips from the answering service that
they take 'vhen they receive calls from clients and at the end
of the month they send these to me.
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Thontas L. Poe
Q. That serves to refresh your recollection, then Y
~Ir. Lillard: I don't think he can use this properly. This
obviously 'vas a record made by someone else.
The Court: Objection sustained.
:hfr. Spence: We would offer at this time, ask the witness to
identify these, offer them for identification. We do have a
witness coming to identify these.
page 24 ~ The Court: All right.

By :hfr. Spence:
Q. I ask you to identify those pictures.
A. Yes.
Q. Tell The Court what they are, if you will.
Mr. Lillard: Vl ell now, I object to this.
The Court: He can identify them, Mr. Lillard, not the contents; just say they are slips he got from the call service.
Is that 'vhat they are?
The Witness: Yes, sir; indicating that Mr. Matthews called
me.
The Court: I don't want to know that. I just want to lmow
what the slips are.
The Witness: Yes.
~fr. Spence: I move these for identification at this time
as Complainant's 6 and 7.
(The documents referred to were marked Plaintiff's Exhibits Nos. 6 and 7, respectively, for identification.)
By 1vir. Spence:
Q. Relate to The Court this conversation you
had at this particular time.
A. On the 30th I called Mr. lfatthews back and Mr. Matthews indicated that he had clients who were interested in the
property.
Q. Did he identify himself at that time when you talked
to him?
A. Yes, he did. He said he was Mr. Matthews. He would
not tell me who he "ras with.
Q. What else, what other discussion did you have with him
at that time Y
A. He indicated that they wanted to buy the property; they
page 25

~

18

Supreme Court of Appeals of Virginia

Thomas L. Poe
had seen my sign on the property and they would send a
representative to my office on the following day.
Q. Did there come a time when this person called you then
and made an appointment?
A. Yes.
Q. I ask if you can identify this slip of paper?
A. Yes.
Q. What is that?
A. This is the answering service slip for the other officer of
the Post Office Department.
~Ir.

Lillard: Isn't this the same as before?
:h!r. Spence: I move it for identification.
The Court: No.8 for identification.
Mr. Lillard: Excuse me just a minute, Your Honor. I don't
want to make an issue of the telephone slips. I think the objection was well founded, but Mr. Poe has testified and can
testify that he talked to Mr. :h!atthews. He has testified and
I assume will ·testify that he talked to Mr. Flora. It seems to
me that they are the significant facts.
The Court: That is what I would say, that this is really
notMr. Spence: This is merely corroboration of his testimony.
The Court : All right.

page 26
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(The document ~reffed to was marked Plaintiff's Exhibit
No. 8 for identification.)
By :hfr. Spence :
Q. Did there come a time then when this second person
did come to see yon Y
A. Yes.
Q. What was his name and position?
A. His name was Mr. Flora. He called me, of course,
the morning of the 30th and came to my office later
page 27 ~ in the afternoon; said that he would meet with me.
At this time I still did not know who was purchasing the property.
Q. Now, he did come to your office, then Y
A. Yes.
Q. What occurred thereafter? ·
A. He brought with him an option agreement and pulled
out a badge stating that he was a representative of the Post
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Office, special agent in purchasing property for the Post
Office Department.
}:fr. Lillard: If The Court please, Mr. Spence and Mr.
Sanders took the deposition of :hir. Flora and Mr. Matthews.
Those depositions are in the file. I think that the testimony
as to what they said and what they did should be restricted
to their own testimony, not what Mr. Poe said they said or
they did. We have the very best, their own testimony.
The Court: I don't think he can testify what they said; he
can say what they did.
Mr. Spence: Very well, Your Honor.
By },fr. Spence:
Q. What occurred then after Mr. Flora came to your office
then?
A. He said the Postpage 28

~

The Court: I don't want to know what he said.
I want to know what he did.

By Mr. Spence:
Q. Did you discuss at that time the property?
A. Yes.
Q. Did he evidence an interest in behalf of the Post Office
for that property?
A. Yes.
Q. Now, did he indicate, did you indicate to him, the terms
the owners wanted for that property?
A. Yes.
Q. Now, what, if anything, did he do as a result of your
discussion Y
A. Typed an option agreement on the terms from my listing
agreement with the seller.
Q. N o,v, approximately how long was he in your office at
that time?
A. Forty-five minutes to an hour.
Q. Did you arrange, what arrangements, if any, did you
·
make with him with regard to this?
A. He told me to meet him back in the Stratford Motor Inn
in Falls Church after I had obtained the option from the
seller.
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page 29

~

Q. Now, at that point in time he did leave your

office, is that correct1
A. Yes.
Q. Now, what did you do after he left the office?
A. I called the sellers and told them that I had an option
agreement for their property. I did not state who the buyers
were and told them I would like to meet with them as soon as
possible to present this option from my client.
I said I thought that they 'vould be very interested in it
seeing as it was the terms they had asked for in their listing
agreement.
Q. Then what steps did you take after that?
A. I went to my library and picked up my real estate form
book which I use for to draw these agreements up.
Q. Is that the agreement book you took that from?
A. Yes.
Q. Now, can you show to The Court what form particularly that you used, if any, in that book?
Mr. Lillard: I don't see the materiality of this, Your
Honor.
The Court: IIo'v is this material? Did he get a form
signed?
Mr. Spence: Yes, sir; he did.
page 30 ~ The Court: Why isn't that-that is what he
ought to testify from, not what book he looked at.
~fr. Spence: I think there is some disagreement with regard to what the exact terms of the form are, what the meaning of those words are. This is introduction, or at least introduction into evidence of this term, not the state of mind
of this person, not the various terms, but to show the intent.
~fr. Lillard: I feel that the form was prepared by Mr.
Poe; it was taken by him to ~fr. Beard for signature.
Mr. Spence: No dispute at all.
l-fr. Lillard: It speaks for itself.
Mr. Spence: If Your I-Ionor please, I think again it is ambiguous ~nd needs interpretation.
The Court: Let me see the agreement.
l-fr. Spence: This is the agreement.
The Court: What is the ambiguity?
1\{r. Spence: Our position, if Your Honor, with regard to
that instrument is that particularly regarding paragraph 4,
I think that the instrument itself, it is our position at least,
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that the instrument says if this deal completely falls through
and the property is not sold to the Post Office Department,
whether as a result of this option that he brought
page 31 ~ with him at that time or a contract of sale or anything else, any other documents or instruments, if
title to that property does not pass, Mr. Poe waives his commission and the original agreement between the parties, the
listing agreement 'vhich is in evidence, he indicated that it
was agreed there between these parties if a commission, if
a ready, willing and able buyer was produced, he was due a
commission.
Mr. Lillard: I object to argument of the case at this point.
The Court: I have to hear him, 1\fr. Lillard, to know what
ambiguity he seeks to clear up.
}Ir. Lillard: I think he should answer your question, Your
Honor, and not argue the case.
The Court: I will get him to. I am trying to find out where
is the ambiguity.
lfr. Spence: Paragraph four.
The Court: I am reading paragraph four.
Mr. Spence : Now, I say there is a difference of interpretation of paragraph four.
The Court: I am not going to hear evidence on that. Objection sustained.
}Ir. Spence : I would proffer this testimony,
page 32 ~ note our exception, if Your Honor please, respect-~~
fully, and move the introduction at least of this
, /
~
book into identification.
The Court: That would be No. 9 for identification. The
v-Court excluded it.
(The document referred to 'vas marked Plaintiff's Exhibit
No. 9 for identification.)
By M:r. Spence:
Q. No,v, say that you did take, you did at least draw up
an instrument at that time in your office?
A. Yes.
Q. What, if anything, did you do with the instrument and
the option that you had been left?
A. After I had finished dra,ving up the commission agreement I went to :Afr. Beard's office.
Q. Who did you meet there with?
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A. Mr. Beard and Mr. Nagel. They read the agreement.
Q. Which agreement are you now speaking ofY
A. The commission agreement.
Q. Is that instrument that I show you now entitled Commission Agreement?
A. Yes.
page 33 ~ Q. Who is that signed by on the back there?
A. l{emper Beard and-Mr. Kemper Beard and
Thomas L. Poe.
Q. This is the agreement you took with you that day it
was executed by them?
A. Yes.
Mr. Lillard: I don't object to that.
Mr. Spence: I move this as Plaintiff's Exhibit No.10.
The Court: Plaintiff's No. 10 is called Commission Agreement.
(The document referred to was marked Plaintiff's Exhibit
No. 10 and received in evidence.)
By Mr. Spence:
Q. What, if any, discuss ensued with regard to that commission agreement?
A. I had Mr. Beard sign the commission agreement. I also
signed it before I showed them the option agreement from the
Post Office Department. The purpose of this was first to acknowledge, the sellers to acknowledge that I was the procuring cause for the Post Office for bringing my client to them.
Second of all, that should the property be sold
page 34 ~ to the Post OfficeYr. Lillard: I object to this, Your Honor. I think the
agreement speaks for itself. It has to stand on its own feet.
It means what that language means, not what Mr. Poe now
says he had in mind.
Mr. Spence: If Your Honor please, he is testifying to his
intent that he had at the time of the discussion he had with
these parties regarding that.
The Court: Well, I don't see any objection, Mr. Lillard, to
his saying why he got it signed. I don't think that changes
the meaning of the agreement. It means what it says and it
says what it means.
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He just wants to say why he got it signed and not what it
means. I overrule your objection.
Mr. Lillard: I have no objection to his saying why he got
it signed as long as that answer does not include a statement
of what he had in mind in the agreement itself.
l.1:r. Spence: Continue with your answer.
The Court: Do you understand The Court's ruling Y
The "\Vitness: Yes, sir.
The Court: All right.
The Witness: This process of signing the compage 35 ~ mission agreement I used to acknowledge, for my
seller to acknowledge the fact that I did bring the
client to them and the fact that should the property be sold
to my client and should the deed and the title transfer, then
I will be due a commission.
1\fr. Lillard: I feel that answer is objectionable because it
does tend to show what the agreement was and not why he got
it signed.
The Court: I will admit it on the intent to show why he
got the agreement signed, not what it said.
By J.\!Ir. Spence:
Q. "\Vhat discnssion, if any, did you have with these partiesY
A. Mr. Beard at that time indicated that at an earlier
date the Post Office had contacted a Mr. Hooper who owned
the adjoining property. They had been interested in this
property.
Q. "\Vho had been interested in the property7
A. That the Post Office Department had previously been
interested in the property.
Q. Did he indicate how long previously that was Y
A. Several years.
Q. Prior to this matterY
A. Yes.
Q. All right. Go ahead with your discussion.
page 36 ~ A. Yes. And they signed the agreement; Mr.
Beard signed the commission agreement and then I
turned over the option agreement from the Post Office Department.
Q. Was there any discussion between Mr. Nagel and Mr.
Beard 'vith regard to this agreement?
A. l\fr. Beard had Mr. Nagel read the commission agree-
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ment to decide whether or not he should sign it and they were
in accord and Mr. Beard signed the commission agreement.
Q. They were in accord Y
A. Yes.
Q. Did any discussion pass between them Y
A. None that I can remember.
Q. So then you passed them the option agreement?
A. Yes.
Q. I ask if you can identify this form entitled Option to
Purchase LandY
A. Yes.
Q. Identify that to The Court, if you will, please?
A. This is the option agreement given to me by ~Ir. Flora
of the United States Post Office Department in regard to the
purchase of the four and a half acres in Merrifield owned by
Mr. Beard and associate.
page 37

r

Mr. Lillard: No objection to this.
The Court: No. 11 for the Plaintiff.

(The document referred to was marked Plaintiff's Exhibit
No. 11 and received.)
By Mr. Spence:
Q. Was this executed then in your presence by Mr. Beard?
A. Yes.
Q. Did you pass anything else to him with regard to that?
A. Yes. 1\fr. Flora had given me a dollar bill as consideration to transfer to ~fr. Beard, which I did.
Q. Did you discuss this option then with the parties?
A. Yes.
Q. Tell us what passed then, in that discussion?
A. 1\fr. Beard and ~fr. Nagel read the option agreen1ent
and discussed the fact that it was for 30 days and wanted to
know how long it would take the Post Office to act on the sale
of this property and actually exercise the option of going to
contract. It 'vas discussed at that time that usually an option
agreement, they sometimes renew option~, their going for 30
days, if need more time, they will extend an option or go back
for a renewal of the option. I discussed with them
page 38 r that 30 days seemed like a short time to me but it
might be two weeks or it might be two months before they would actually exercise.
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Q. At that time, did you have any personal knowledge with
regard to the Hooper transaction 7
A. Yes.
Q. Did you have any personal knowledge with regard to
how long that negotiation took?
A. Si.x to nine months.
Q. This was knowledge you had at that time, then Y
A. Yes.
Q. They were dealing with whom?
A. The Post Office Department.
Q. Did you discuss this with Mr. Beard, mention this to
them, if you recall?
A. Yes.
Q. The Hooper negotiations were mentioned to them?
A. Yes, they mentioned it, also.
Q. Were they aware of them?
A. They were aware of them.
Q. The length of time it took?
A. Yes.
Q. Now, with regard to this option and what
page 39 ~ occurred after that, then, if anything?
A. After the option I returned, after they
signed the option agreement I returned to ~fr. Flora's room
at the Stratford :h-fotor Inn in Falls Church.
Q. Did you deliver the option to him at that time?
A. Yes, I did.
Q. Did yon have any discussion with him at that time with
regard to the option?
A. Yes. ~fr. Flora indicated~Ir. Lillard: I object to this.
The Court: Objection sustained. Yon can't tell what he
said.

By Mr. Spence :
Q. He took the option at that time?
A. Yes.
Q. VVhat occurred thereafter with regard to this propertyf
A. lfr. Beard and l\fr. Nagel called me on several occasions
to find out how things 'vere going on the property and wanted
me to follow up with the Post Office Department.
Q. Directing your attention, say, to the period April 1st
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-April15, can you tell The Court what actions you took at
that time with regard to this property?
page 40 ~ A. Yes. I was in touch with Mr. Matthews of
the Post Office Department and asked him what
his feelings were as regards to the time element for settlement
or for exercising of the option. He indicated to meThe Court: No.
The Witness: It was indicated to meThe Court: No.
By Mr. Spence: ·
Q. You did call him, then?
A. Yes.
Q. How many times during this period, Aprillst to April
15, did you talk with him Y
A. Half a dozen times.
Q. Now, was there ever any indication to you that they
were not going to purchase the property?
A. No.
Q. Now, directing your attention to probably the middle,
what occurred at that time, if anything?
A. Repeat the question.
Q. Directing your attention to 15th of April or approximately the middle of April, what occurred at that time Y
A. I was due to go in the Marine Corps Reserve in Boston
for 30 months active duty.
page 41 ~ Q. Thirty months?
A. Thirty days, excuse me. I chose this instead
of weekends, normally done by the reserves.
Q. Your answer is that you left. Did you go up there eventually¥
A. Yes. Before I left I contacted ~fr. Matthews and told
him that I would be gone and that he could carry on negotiations with ~fr. Beard and his associates on the property.
I also called ~fr. Beard and Mr. Nagel and indicated to
them that I would be out-of-town, that I wonld be in tonch
with them, but that the Post Office Department would also be
in touch with them.
Q. Then you talked with both parties and indicated to
them that you would be out-of-townY
A. Yes.
Q. Now, you were up there for 30 days, is that correct!
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A. Yes.
Q. Now, is it true that at that time theThe Court: Don't lead the witness now, Mr. Spence.
Mr. Spence: Beg your pardon.
By Mr. Spence:
Q. Did there come a time, at or about the end of April when
you talked again with Mr. Matthews?
page 42 ~ A. Yes. On the 27th of April I called Mr. Matthews in Washington and asked him the status of
the option and he indicated to meThe Court: No.
Mr. Sanders: Your HonorThe Court: You can't say anything; I'm sorry.
Mr. Spence : I will ask him, Your Honor.
If Your Honor please, I would indicate there, there is an
issue raised in the pleadings that the Post Office Department
at some time or other did not actually want this property.
I would submit to Your Honor that it is most relevant with
regard to this particular issue that Mr. Matthews' statements, and those are statements of the Post Office employees,
be brought in.
The Court: Are they going to come to testify?
Mr. Spence: We have depositions, if Your Honor please.
The Court: All right. Offer the depositions.
Mr. Spence: Very well.
By Mr. Spence :
Q. As a result of your telephone call at or about the end of
April, was there any change in the situation then, to your
knowledge!
page 43 ~ A. I called Mr. Nagel on the first of April.
Q. First of April?
A. First of May, excuse me.
Q. But the question was: As a result of your call to Mr.
!fatthews at or about the end of April, prior to the time it
expired, was there any change in the situation Y
A. No, there was not.
Q. What was the situation at that time?
A. That they were going on and buying the property per
the option agreement.
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Mr. Lillard: I think that this is the sort of testimony that
Your Honor has ruled out.
Mr. Spence: Not testified what the man said, Your Honor.
The Court: I know. He said the same thing, though, Mr.
Spence. He has given a conclusion that the only way he could
get is from talking to the other people. The only thing he
can testify to is that it was never withdrawn and never acted
on. That's all he can say.
By Mr. Spence:
Q. As a result, at that time was it ever withdrawn?
A. No, sir.
Q. No,v, you mentioned earlier a call on or about
page 44 ~ May 1st of '67 to Mr. Nagel?
A. Yes.
Q. Relate to The Court what occurred there, if you will1
Why did you call him at that particular time f
A. Mr. Nagel had called my office in 1\fcLean, Virginia,
and had left a message that he would like me to call him. When
I was out-of-town, I did contact my office on a daily basis
to keep in touch with my pending contracts and so forth and
the message was given to me that Mr. Nagel had called.
I called 1\fr. Nagel long distance and discussed ·with him the
option and he 'vanted to lmow whether or not the Post Office
was going to act and he indicated to me that the expiration
date was April 1st and would like me to be in touch or call
the Post Office Department to find out the status of the option.
Q. Did you relate to him your conversation then with Mr.
Matthews?
A. Yes.
Q. Now, what action, if any, did he ask you to take at that
time?
A. He asked me to call :.Mr. :Matthews and bring him np
to-

Q. Did you call Mr. Matthews then again as a
result of that call?
A. Yes.
The next day or that day?
That day.
Was there any discussion with 1\1r. Matthews with reto an extension?

page 45
Q.

A.
Q.

gard

~
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Mr. Lillard: I object, Your Honor.
The Court: He can say what he said, Mr. Lillard; he can't
say what Mr. Matthews said.
Did you discuss extension with Mr. Matthews?
The Witness: Yes.
By Mr. Spence:
· Q. Did you discuss or indicate to him in any way about
the fiscal year f
A. Yes.
Q. You can't say what he said.
You did discuss that with Mr. Matthews?
A. Yes.
Q. Who was in the government?
A. Yes.
Q. Now, what occurred thereafter then f To your knowledge, was the option taken up at that time?
A. No, it was not.
page 46 ~ Q. Now, what occurred then, thereafter?
A. I returned home on about the middle of May.
Q. What then f
A. On Monday morning, I believe it was-I mean May 15
- I contacted Mr. Beard to see if he had heard from the Post
Office Department regarding the sale. I called several times
and I did not have the answer from them.
Later that afternoon I went over to their office and met
Mr. Nagel and Mr. Nagel indicated to me that they had received a contract from the Post Office Department and they
had also received a deposit from the Post Office Department.
Mr. Lillard: I am sorry-didn't you testify to a date for
this 7 When did this happen 7
The Witness: The middleMr. Spence: The 15th of May or middle of May is what he
testified.
By ~Ir. Spence:
Q. You say he indicated to you they had been presented
a contract and a check Y
A. Yes.
Q. What action at that time had they taken with regard to
this presentation?
page 47 ~ A. None.
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Q. What request, if any, or what discussions,
if any, did you have with him with regard to this at that
time-if any Y
A. I wanted a copy of the agreement for my records and
also wanted to know if I had been included in the contract
that was being negotiated between them and the Post Office
Department. They indicated to me thatQ. They orA. Mr. Beard.
Q. Was 1\{r. Beard present at the meeting, also?
A. They both have their office in the same room. I believe
it was just 1\tlr. Nagel.
Q. So he indicatedA.. Yes, Mr. Nagel indica ted.
Q. Go ahead.
A. That I had not been included in the contract and that
there was discussion whether I had done my job and whether
or not I should receive a commission and that they were
going to have a meeting in several days or within a week
to determine whether I had a commission due to me.
Q. What did you relate to him at that time with regard to
your job, if anything?
page 48 ~ A. Repeat the question.
Q. What, if anything, did you relate to him with
regard to whether or not you had performed your function?
A. I told him that I had performed my job, that I had procured the buyer and that I had a commission due.
Q. Now, was there any discussion with him with regard
to priceY
A.. Yes.
Q. What did he indicate to you about the price 7
A. He said the price was somewhat less than what we had
earlier discussed or what the original option had indicated.
Q. Did you ask him for a more specific answer than that?
A.. Yes.
Q. What answer did he give then 7
A. He wouldn't tell me. He just said that it was not the
original option price.
Q. Did he indicate to you anything at that time with regard to negotiations with the government?
A. Yes, he said that they had met with the Post Office Department and had discussed the terms and so forth but they
had not come to any agreement.
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page 49

~

Q. Did he indicate to you anything about the
government changing their mind at that time?
A. No, he did not.
Q. Never mentioned that at allY
A. No.
Q. Never came into the discussions at allY
A. No.
Q. What action did you take thereafter?
A. I called the Post Office Department.
Q. To whom did you talk at that time?
A. Mr. Matthews.
Q. Did you discuss with him, or what did you discuss with
him, if anything?
A. The fact that the sellers were not willing to give me a
copy of their contract or at least the offer the Post Office
had made to them and that they had by-passed me in regards
to them.
Q. As a result of this call, did you obtain the name of anyone else?
A. Yes.
Q. Did you call that person Y
A. Yes.
Q. Who was that person Y
page 50 ~ A. Mr. Finegan.
Q. In your discussion with Mr. Finegan, why
did you call Mr. Finegan Y Why diff you call him 7
A. I had been told that Mr. Finegan on occasions bypassed-

Mr. Lillard: I object to this.
The Court : Sustained.
By Mr. Spence:
Q. What did you say as a result, why did you call Mr.
Finegan?
The Court: He can't say. He was going to say somebody
told him something and I say that is hearsay.
By Mr. Spence:
Q. Did you call Mr. Finegan!
A. Yes.
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Q. Now, did -you indicate to him your relationship to this
pn.tchase 7
A. Yes.
Q. What, if anything else, ensued as a result of that conversation?
A. He hung up.
Q. He hung up 7
A. Yes.
page 51 ~ Q. Was it a pleasant conversation 7
A. No, it was not.
Q. Did he acknowledgeThe Court: Now you are leading the witness.

By Mr. Spence:
Q. What acknowledgment, if any, was made of your agency
at that timeT
A. None.
Q. Did you tell him-what did yon tell him with regard to
your agency?
A. I told him that I was the broker in the transaction;
that Mr. Flora and Mr. ~1atthe,vs had come to me as the
broker and that they had dealt through me and that they
should continue dealing through me.
Q. Yon indicated he hung up then 1
A. Yes.
Q. What did you do after your call to this Mr. Finegan 1
What, if anything occurred after your discussion with
Mr. Finegan?
A. I called the sellers and told them that if they did not
recognize me as the broker in regards to the transaction, that
I would seek legal advice.
page 52 ~ Q. Up until that time, had you had any information with regard to a change of mind of the government?
A. No.
Q. At this time, after yon had talked with Mr. Finegan you
say you called some person. Wl1o was that that you had this
discussion with?
A. Repeat the question.
Q. Yes, sir. You say after your call to Mr. Finegan, you
called some person and related to him that you intended to obtain an attorney. Who was that person Y
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A. Yes. Mr. Beard.
Q. Relate that conversation again, if you will.
A. Yes, Mr. Beard 'vas in his office and I understand Mr.
Nagel was present, also. I was talking by telephone.
~
1\Ir. Beard said he felt that I had a commission due me but
the others in the group felt that I didn't have a commission
due.
Q. Mr. Beard felt there was a commission dueT
A. Yes.
Q. Go ahead. Continue.
A. I believe he talked to Mr. Nagel at that time in the same
office and 1\{r. Nagel said he didn't think I had a commission
due.
page 53 ~ Q. Was there any other conversation then with
these parties?
A. Yes, their group was going to get together and go over
the government offer and also discuss my commission.
Q. No,v, did there come a time later when you called again
with regard to this commission?
A. Yes. They were supposed to call me back after they had
met, after the group-I believe there are eight individualsto determine 'vhether or not my commission was due. I never
heard from them again and therefore I did call him again.
Q. Called Mr. Beard?
A. Yes.
Q. Now, what was that discussion again?
A. 1\Ir. Beard said they were not going to pay me a com-~
mission; that the group had decided they had talked to their
attorney and they decided that I did not have a commission
due me.
Q. Did they indicate to you anything at that time about the
government having changed its mind or had there been a
break in the negotiations?
A. No.
Q. Nothing about that?
page 54 ~ A. No.
Q. Did they mention your commission agreement
at that time Y
A. No.
Q. They just indicated to you at that time that you were
not going to get a commission 1
A. Right.
Q. They had decided this?
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A. Yes.
Q. Did they give you any ground at all for it Y
A. No.
Q. What occurred after that then?
A. I called on you and Mr. Sanders..
Q. As a result of that, of your discussions with us, did you
request us to send a letter on your behalf to the Post Office
Department and Mr. Beard?
A. Yes.
Q. I show you this letter dated July 19, 1967 and ask you
to identify that.
A. Yes.
Q. Identify that to The Court, if you will T
A. Yes, that is the letter that you wrote to them.
Mr. Spence: I want to offer this-exclude this
telephone number.
Do you have the original of those letters Y
The Witness: Yes.
Mr. Spence: Do you have theThe Witness: No, I don't. I believe you sent me a copy.
Mr. Lillard: Are you offering this just to show that the
letter was sent or are you offering it to prove its contents Y
Mr. Spence: I am offering it to show that the letter was
sent with those contents; that a demand letter was sent to
Beard, to Mr. Beard, to the sellers and the buyers of this
property on or about that date and that that is the letter.
Mr. Lillard: I don't see how he can testify to that.
The Court: He can't.
Do you have objection to this f
Mr. Lillard: The letter was sent to and received by Mr.
Beard. This I will stipulate to. Whether it was sent or received by the Post Office Department, I don't know.
I assume it was, but I don't know.
The Court: Do you have any objection to its
page 56 ~ coming in with that stipulation, that it was a copy
of this letter that was received by Mr. Beard?
Mr. Spence: No, sir; Your HonorThe Court: I am asking Mr. Lillard.
Mr. Lillard: I have no objection to its being admitted to
show that that letter was sent to and received by Mr. Beard.
The Court: Plaintiff's No. 12.

page 55

~
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(The document referred to was marked Plaintiff's Exhivit No. 12 and received.)
By Mr. Spence:
Q. Did there come a time when you received a reply from
Mr. Beard!
A. No.
Q. Did there ever come a time when you were paid a commission as a result of this?
A. No.
Q. Have you been ready, willing and able since March 1st,
1968 to carry out your duties as a broker in this regard Y
A. Yes.
Mr. Spence : If Your Honor please, I would
move at this time-I don't lmow the agreement
of sale dated June 14, 1967 and the deed dated
July 25, 1967 of this property-! am not sure about thisThe Court: I don't know whether it is agreed to. Is the
deed a certified copy!
Mr. Lillard: I have no objection to the deed being admitted
into evidence. I think Your Honor would take judicial notice
of it as a record of this court.
The Court: Number 13 is the deed-Beard, trustee.
To whom?
Mr. Spence: To the United States Government, if Your
Honor please, United States of America.
The Court: Plaintiff's No. 13 is the deed.

page 57

~

(The document referred to was marked Plaintiff's Exhibit
No. 13 and received.)
Mr. Lillard: I am willing to stipulate that this is the contract. I was requested to do so and I agreed to do so before
the trial.
The Court: Plaintiff's 14. Contract of Sale between Mr.
Beard, trustee, and the United States of .America, dated
June 14, 1967.
page 58

~

(The document referred to was marked Plaintiff' Exhibit No. 14 and received.)
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By Mr. Spence:
Q. Mr. Poe, you are also doing business as Northern Virginia-Land Company of Northern Virginia?
A. Yes.
Q. You have filed a fictitious name?
A. Yes.
Q. Is this that fictitious name filing?
A. Yes.
Mr. Spence: If Your I-Ionor please, we would move at this
time that our pleadings be amended to show that Mr. Poe is
trading as Virginia Land Company of Northern Virginia.
I think it is now Virginia Land Company-! move the introduction of this fictitious name.
]Jfr. Lillard: I have no objection and I have no objection
to the admission into evidence of the certificate.
The Court: Plaintiff's No. 15.
(The document referred to was marked Plaintiff's Exhibit
No. 15 and received.)
~

By Mr. Spence:
Q. Mr. Poe, did you testify earlier with regard
to the length of time you have been in the real estate business Y
A. No.
Q. All right, will you indicate to us then how long you have
been involved in the real estate business Y
A. Yes. I have been in the real estate business approximately five years.
Q. Approximately five years. That would be, then, four
years prior to the time these incidents occurred?
A. I would say a total of six, probably, yes.
Q. In what capacity had you served in that?
A. First as salesman, then as real estate broker.
page 59

Mr. Spence: I have no further questions at this time, Your
Honor.
The Court : Let's take a ten minute recess.
(Short recess)
The Court: Do you agree these can be admitted, Mr. Lillard, these-
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Mr. Lillard: Yes, I do.
Mr. Spence: I move those then, Your Honor.
The Court: Plaintiff's Exhibits Nos. 6, 7, 8, are admitted
without objection.
page 60

~

(The documents referred to which were marked
Plaintiff's Exhibits Nos. 6, 7 and 8 were received.)

The Court: All right, Mr. Lillard.
CROSS EXAMINATION
By Mr. Lillard:
Q. Mr. Poe, I believe you testified that in January of 1967
you went to see ~fr. Beard and procured his signature on this
open listing agreement Y
A. Yes.
Q. This is in evidence as Plaintiff's Exhibit No.3.
Now, at that time did you know of the fact that the United
States Post Office Department had bought the Hooper tract?
A. Yes.
Q. Did you know when they bought, the government bought,
the Hooper tract'
A. Yes.
Q. When did it take place Y
A. During the fall of '66.
Q. Did I understand you correctly to testify that this negotiation had occurred two or three years before
page 61 ~your visit to ~fr. Beard1
A. Yes.
Q. Do you want to correct that testimony now and say
that it was going on in the preceding year and was concluded
the month before von saw Mr. Beard?
A. I said negotiations had gone on previous, in the previous year.
Q. And my recollection is you stated the negotiations lasted
for six to nine months?
A. They were long, drawn-out, yes, sir.
Q. Didn't you say they lasted for six to nine months?
A. Yes.
Q. What did your reference to three years mean? What did
you intend to convey to The Conrt by that?
A. I didn't say three years.
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Mr. Spence: I think it is obvious the witness is confused
by these questions. I don't think that was his testimony with
regard to the negotiations between Mr. Hooper and the
United States Government. I think, if I recall correctlymaybe I am wrong-that his testimony with regard to this
two to three-year period was when there was a previous, to
that time, Mr. Nagel or Mr. Beard indicated to him that they
had been in contact with the government two to
page 62 ~ three years prior to that time.
Mr. Lillard: I am giving the witness a chance
to explain what his testimony is, Mr. Spence.
Mr. Spence: I think you have confused him by your questions, Mr. Lillard.
Mr. Lillard: I am sorry.
The Court: Go ahead.
By Mr. Lillard:
Q. You made a reference to something which occurred two
or three years prior to January of 1967 when you went to
see Mr. Beard and procured the open listing agreement.
What did you refer toY
A. The fact that Mr. Beard and his associates had tried
to sell their property and had actively been marketing their
property.
Q. All right. At that time, you knew that the Post Office
Department had bought the Hooper tractf
A. Yes.
Q. Lot?
A. Yes.
Q. You knew that they had concluded this purchase in
December of '66, is that correct?
A. Yes.
page 63 ~ Q. And you procured the open listing agreement
in January of '67?
A. Yes.
Q. At that time, did you know that the Post Office Department had considered buying the Beard tract at the same time
it considered buying the Hooper tract?
A. Yes.
Q. How many times did you go to see the Post Office Department and ask them to renew their interest in this tract
of land prior to the receipt of the telephone call from Mr.
Matthews?
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A. I did not.
Q. So that the first connection you had with the United
States Post Office Department relating to this land was a call
you received from Mr. Matthews, is that not correct?
A. Yes.
Q. Now, when you went to see ~fr. Beard, on or about
March 30, you had the option with you, did you not?
A. Yes.
Q. And for the record, the option is Plaintiff's Exhibit
No. 11.
When you went there, you also had with you
page 64 ~ Plaintiff's Exhibit 10, this commission agreement,
did you notl
A. Yes.
Q. You took it there with you, right?
A. Yes.
Q. You showed this to Mr. Beard before you showed him
the option?
A. Yes.
Q. Isn't that your testimony?
A. Yes.
Q. You required that he sign this before you showed him
the option, isn't that correct?
A. Yes.
Q. All right. And you signed it before you showed him
the option?
A. Yes.
Q. Now, once you had secured the signature of Mr. Beard
on the option, I believe you testified that you went to the
Sheraton Motel and delivered that signed paper to Mr. Flora,
is that correct~
A. The Stratford Motel or Hotel, yes.
Q. I am sorry-the Stratford J\{otor Hotel.
All right. Now, on any other occasion, did you
page 65 ~ leave your office and make a trip for the purpose
of having a conference with anybody in the Post
Office Department?
A. No.
Mr. Spence: I think-I am not sure what period of time
counsel is discussing.
Mr. Lillard: I am talking about after delivery of the signed
option to Mr. Flora, at any time from that point on.
The Witness: Hepeat the entire question again.
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By Mr. Lillard:
Q. From the date on which you delivered the signed option
to Mr. Flora, did you ever leave your office and go to any
other place for the purpose of interviewing a person lmown to
you to be connected with the Post Office Department?
A. No.
Q. Now, you testified, if I recall correctly, that you went
for Marine Corps Reserve duty on April15, 1967?
A. Approximate date, yes.
Q. You were going for one month?
A. Yes, sir.
Q. So that you returned on May 15th?
A. Approximately, yes, sir.
Q. You testified that on l\iay 15th you went to
page 66 ~ see 1Ir. Nagel. Do you testify that on the very
day that you returned from your Reserve Duty
with that l\farine Corps, you went to see l\fr. Nagel?
A. No, sir; I returned on the 12th and went to see l\fr.
Nagel on the 15th.
Q. All right. It was on the 15th that he told you that he
had a contract from the Post Office Department?
A. To the best of my recollection, yes, sir.
Q. Well, now, are you sure that it 'vas the 15' day of May
on which this occurred?
A. To the best of my recollection.
Q. Could it have been the 15' day of June?
A. No, it is the best of my recollection the 15th of May.
Q. Was it prior to that visit or after that visit to Mr.
Nagel that you undertook to call Mr. Finegan and discuss
this matter with him?
A. No, I called 1\fr.l\{atthews. l\fr. Matthews in turnQ. I am sorry, perhaps I stated the matter poorly.
Was it before or after May 15, 1967, that you called Mr.
Finegan?
A. It 'vas after l\fay 15, 19G7 I talked with Mr. Finegan.
Q. Had you ever talked to Mr. Finegan on any
page 68 ~ prior occasion?
.li. No, but I had talked to his representative,
Mr. Matthews and Mr. Flora, on several occasions.
Q. The fact that they are his representatives is your idea.
Mr. Finegan didn't tell you that they were his representatives, did he?
A. No, but Mr. Flora presented his badge as being a special
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agent for the U. 8. Post Office Department and he was taking
his duty from Mr. ~1:atthews who is a subordinate to Mr.
Finegan.
Q. How did you come by the information that either of
these people is a subordinate to 1\fr. Finegan?
A. 1'Ir. ~·Iatthews indicated to me that he was his superior
and handled the real estate, the settlement.
Q. Do you know whether Mr. Matthews and Mr. Finegan
occupy the same office in the Post Office Department?
A. When yon say office, yon mean the same room?
Q. Same room.
A. I don't know.
Q. Have you ever been in the Post Office Department to
check with anybody ahout this contract?
A. No.
Q. Did you ever know where Mr. Finegan's
page 69 ~ office is?
A. They wouldn't tell me.
Q. Did you ever kno\v where Mr. ~{atthews' office is?
A. No.
Q. Did he refuse to tell you Y
A. Yes.
Q. He refused to tell you where his office was Y
A. All he told me \vas that he worked for the Post Office
Department and that that \Vas it. It \vas out of his hands at
this time.
Q. vVell, did you ever learn where 1\{r. Flora's office is?
A. Roanoke, Virginia.
Q. On 1Iay 15th, you said yon went to see Mr. Nagel. On
that day did yon see ~Ir. Beard?
....\.. To the best of my recollection, no.
Q. You mean ~Ir. Beard was not there or von chose to see
~{r. Nagel?
~
A. Mr. Nagel had handled, I believe, as 1\fr. Beard's accountant, and ~Ir. Nagel has all the facts and figures and so
forth on these properties, and usually he has Mr. Nagel
speak for him.
Q. How do you know that, Mr. Poe?
A. Because he told me that.
page 70 ~ Q. Who, 1\Ir. Beard told you that?
A. Yes.
Q. When did he tell you that?
A. When I met him in January of '67.
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Q. Thereafter, did you call Mr. Nagel in each case then instead of Mr. Beard Y
A. No, I first asked for Mr. Beard and then if Mr. Beard
was not in I spoke to Mr. Nagel.
Q. Well, had you been told that Mr. Nagel was his spokesmanY Why didn't you call Mr. NagelY
A. Because Mr. Beard was the trustee for the Merrifield
properties and he had the right to sign, or whatever-had
to take steps.
Q. He also had the right to speak for himself, didn't he 7
A. I don't know.
Q. You don't know whether he had the right to speak for
himself or notf
A. I don't know what their relationship is regarding their
activities.
Q. You are satisfied Mr. Nagel had the right to speak for
him but you are not satisfied that he had the right to speak
for himself?
page 71 ~ A. No, I said Mr. Nagel had the right to furnish information to him that was pertinent regarding any sale or option or figures regarding the property.
Q. But how about Mr. Nagel's authority to furnish it to
you 7 Did he have authorityf

Mr. Spence: I am not real sure what these questions are
about. If he is going to deny that Mr. Nagel had the authority, I think he should amend his pleadings. If he is not,
we should get on to something pertinent.
Mr. Lillard: What pleadings should I amend Y
Mr. Spence: I think you should address your objection to
The Court.
Mr. Lillard: I would like to know what he is talking about.
The Court: Go ahead. He has made no objection.
By Mr. Lillard:
Q. Do you recall that ~1:r. Beard was not there on May 15
when yon went to his office Y
A. Yes.
Q. When was the next time you tried to see Mr. Beard
after May 15th Y
A. On several occasions.
Q. Would you answer my question, pleaseY When
page 72 ~ was the next time after May 15th Y

E. Kemper Beard, Trustee, et al. v. Poe, t;a, etc.

43

Thomas L. Poe

A. I called him by telephone on several occasions.
Q. All right. I would like to ask the question again : When
was the next time you saw Mr~ Beard after May 15thY
A. To the best of my recollection, I didn't see him again.
Q. All right. When was the next time you talked with Mr.
Beard after May 15th Y
A. Before their group was to meet regarding whether or
not I had a commission due and payable.
Q. Can you give me an approximate date? Was it in Mayf
A. To the best of my recollection, it was May.
Q. It was in May. And at that time he told you that his
group was going to meet and discuss whether or not you
were entitled to a commission Y
A. To the best of my recollection. It could have been later.
But if it was later, it was two weeks or it was a week, but it
was right in that period.
Q. Now, did you talk to Mr. Nagel at that timeY
A. I believe Mr. Beard conferred with Mr. Nagel.
Q. On what do you base that belief?
A. He said he was standing right next to him
page 73 ~ in the office.
Q. You didn't confer with Mr. Nagel!
A. I did confer with Mr. Nagel several times. Whether it
was that occasion or not, I am not sure.
Q. Then the answer to my question that I asked you,
whether or not on the date which you just testified about,
when you talked to Mr. Beard, I asked you if you talked to
Mr. Nagel. Your answer to that is, you don't recall 7
A. I could have.
Q. You could have?
A. Yes.
Q. Then, after the day of May 15th on which you said you
went to the office and you talked only with Mr. Nagel, am I
correct so farA. To the best of my recollection.
Q. Have you conferred face-to-face with Mr. Nagel since
that time!
A. Yes.
Q. You did not talke to-after that, you have never conferred face-to-face with Mr. Beard, is that correct?
A. Only by telephone.
Q. When was that!
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A. That was at the time I told him I would seek
legal advice if they did not honor my agency.
Q. What was the date of that meeting, this faceto-face encounter?
A. I don't recall.
Q. It was not May 15?
A. I don't recall.
Q. Did you not testify that on May 15 you saw Mr. Nagel
and on that date he said they had a contract; on that date he
told you that you had not been included Y
A. To the best of my recollection, but this was before the
group met, which was later, either in-later in May or in
June.
Q. Then did you confer with Mr. Nagel after the group
metY
A. I confurred with Mr. Beard and Mr. Nagel.
Q. Directly or by telephone Y
A. By telephone.
Q. But you didn't see either one of them in person Y
A. They were so hard to get hold of. If you called you
might not hear for several days from them.
Q. You knew where their office was?
A. Yes.
Q. Now, I hand you Plaintiff's Exhibit No. 12
page 75 ~ which you have identified as a letter that your
attorney wrote to Mr. James Wilson, assistant
general counsel, real property division of the United States
Post Office Department. I ask you if you conferred with Mr.
Spence about that letter before it was dispatched Y
.A.. I don't know.
Q. You don't know whether you conferred with Mr. Spence
about that letter?
A. I conferred with Mr. Spence before this letter was
mailed. I don't know specifically about this letter.
Q. Did you see the letter before it was mailed Y
A. Possibly.
Q. But you don't remember whether you did or you didn't?
A. I probably did, but I don't recall.
Q. Mr. Poe, while you were away from your office on Marine
Corps Reserve Training, beginning on or about April 15 and
continuing, I believe you now say, to May 12thA. It is a 30-day stiuation and it just depends on how the
days fall. If it is a weekend, you come home maybe a couple
of days early. It just depends on how the days fall.

page 74

~
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Q. During that period, your office remained open?
A. Yes.
Q. You had a telephone answering service Y
page 76 r A. I had a secretary.
Q. Was the telephone answering service available to you?
A. Yes, but I also had a secretary.
Q. Did you have a secretary when the calls were coming
in which we stipulated from Mr. Matthews and Mr. Flora Y
A. I had a secretarial answering service at that time.
Q. But you didn't have a full-time secretary?
A. No, sir.
Q. From April 15, let's say, to May 1st, you had a secretary in your office 1
A. Yes.
Q. Were you advised of any calls to you from either Mr.
Beard or Mr. Nagel during that period f
A. Yes.
Q. Would you tell me what you were advised was the content of those calls f
A. They wanted to know the status of the option.
Q. And I believe you testified that on one occasion you
called Mr. Matthews?
A. Yes.
Q. This was onA. No, excuse me. On several occasions I called
page 77 r him.
Q. On several occasions you called Mr. Matthews?
A. Yes.
Q. Did you talk to him on several occasions?
A. Yes.
Q. Did you report to Mr. Nagel or to Mr. Beard the results
of your conversations?
A. Yes.
Q. Did you ever prepare or have your secretary or have
anyone prepare for you any kind of document which would
have the legal effect of extending this option f
A. No.
Mr. Lillard: I have no further questions.
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REDIRECT EXAMINATION
By Mr. Spence:
Q. Mr. Poe, what were your duties as an agent with regard
to this particular parcel of property?
A. Procure a ready, willing and able buyer.
Q. Is that set out in your listing agreement!
A. Yes.
Q. That listing agreement, does it indicate to you anything
about preparation of option extentions Y
A. No.
Q. Was there anything in your discussions with
page 78 ~ the principals to this that indicated to you that
this was part of your duty?
A. No.
Q. Now, you say that on the 30th of March, 1967 when you
took this commission agreement and the option along with you
to Mr. Beard's office where you met with him and Mr. NagelA. Yes.
Q. What, if anything, in that commission agreement referred to the Post Office?
A. It stated that I was the procuring cause and instrumental in bringing this client to them.
Q. Did it state who the client was?
A. Yes, United States Post Office Department.
Mr. Lillard: I think that agreement speaks for itself, Your
Honor.
The Court: I think it does, too, Mr. Spence.
Mr. Spence: I just wanted to make certain The Court lmew
that the commission agreement did have on there-he was not
trying to hide the principal, I mean.
The Court: All right.
Mr. Spence: The person who was giving the option, taking
the option.
page 79

~

By Mr. Spence:
Q. I think you testified you went there on March

30, 1967!
A. Yes.
Q. Now, the commission or the option expired on what date
nowf
A. Thirty days later.
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Q. On or about then f
.A.. First of April-First of May, excuse me.
Q. First of May, 1967 Y
.A.. Yes.
Q. Do you know when the contract was signed Y
.A.. Between theMr. Lillard: We have stipulated how it is dated, if that is
'vhat you mean?
Mr. Spence: When it was dated.
The Court: It will speak for itself.
By Mr. Spence:
Q. Do you lmow when the property changed hands f
A. Specific date? Yes, sir.
Mr. Lillard: I thought we had stipulated the deed, Your
Honor.
Mr. Spence: Very well, Your Honor.
page 80

r By Mr. Spence:

Q. I think you were asked with regard to your
discussion with Mr. Finegan the sequence, and you indicated,
I think, that you had called Mr. Finegan after you had talked
with Mr. Beard?
A. Yes.
Q. Is that correct?
A. Yes.
Mr. Spence: I have no further questions, Your Honor.
~Ir. Lillard : I have none.
The Court: Let me ask you a couple of questions, Mr. Poe.
Did anybody, did Mr. Beard or Mr. Nagel, tell you the contract was off with the Post Office Departmentf Did they ever
revoke your authority?
The Witness: No, sir.
The Court: Did you ever hear from anybody in the Post
Office Department that they were no longer interested in
this property?
The Witness: No, sir.
The Court: When you got this commission agreement signed
by Mr. Beard and then showed him the option
page 81 ~ agreement, did he indicate to you in any way that
he had been misled to tricked?
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The Witness: No, sir.
The Court: All right. Step down .

page 94

•

•

•
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•
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EDWARD KEMPER BEARD being first duly sworn was
examined and testified upon his oath as follows:
DIRECT EXAMINATION
By Mr. Lillard:
Q. Please state your name.
A. Edward Kemper Beard.
Q. Where do you live, Mr. Beard~
A. In Winchester, Virginia.
Q. Do you do business in this area Y
A. Yes, sir; I do.
Q. Have you at any time owned an interest in property at
the intersection of Prosperity Avenue and Lee Highway¥
A. Yes, sir.
Q. Said piece of property containing some four and a half
acres or thereabouts 7
A. Yes.
Q. When you originally acquired an interest, how much
acreage was involved 7
page 95 ~ A. There was five acres, five-plus acres.
Q. What interest did you acquire? Did you take
title to the property?
A. I took title.
Q. In your name individually or in your name as trustee 7
Mr. Spence: I beg your pardon. I hate very much to interrupt, but I understand there are some witnesses here, at
least people who might testify, that are not parties. I would
ask at this time that the rule be imposed as to those persons.
The Court: I am afraid you are too late now. I asked you
when the court convened this morning if you wanted a rule
on the witnesses. You said, no.
Mr. Spence: At that time.
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The Court: I think your motion comes too late. Motion
denied.
Mr. Spence : Note. my exception, if Your Honor please.
I have particular regard to Mr. Hooper.
Mr. Lillard: I am asking him to leave the room. I was not
aware that he had come into the room.
Mr. Spence: I am sure you were not.
~

By Mr. Lillard :
Q. You acquired a title as trustee, I believe you
testified, is that correct?
A. Yes, I acquired a title personally in me and my wife's
name. I believe it was just mine at the time because I was a
widower at the time.
At a later date it was changed to trustee.
Q. And you held this title as trustee for a syndicate?
A. Yes.
Q. Now, this property was ultimately sold by you as truspage 96

tee~

A. Yes.
Q. To whom?
A. To the Post Office Department.
Q. When did you first become aware that the Post Office
Department was interested in this piece of property?
A. Well, when we had a contract with Mr. Hooper to purchase our property to put in with his to sell to the Post Office
Department. This was in, I believe, March of 1966.
· Q. Now, was that contract with Mr. Hooper performed or
executed?
A. No, it wasn't.
Q. Did a default occur?
page 97 }- A. Yes.
Q. When did you first meet Mr. PoeT
A. I believe I met him on the 5th of January, 1967. \
Q. At that time, did someone introduce him to youf
A. I believe he introduced himself.
Q. Did he come to your office?
A. Yes.
Q. Where is that?
A. It is 308 Dominion Road, Virginia.
Q. Did he state the purpose of his call Y
A. Yes, I believe he wanted to list the property.
Q. Did you give him a listing?
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A. Yes, sir.
Q. Have you seen the open listing agreement that is in
evidence here 1
A. Yes, that is it, the same one.
Q. That is the one that you signed on that day!
A. Yes.
Q. Is it notY
A. Yes.
Q. Now, when did you next see Mr. PoeY
A. I don't recall seeing him any more until he brought the
option. I may have, but I don't recall.
Q. Do you recall talking to him in the meantime?
page 98 ~ A. I don't recall talking to hhn myself, no, sir.
Q. Do you recall the date on which he brought
the option?
A. Just from, I believe it was on March 30th.
Q. Did he call you before he came to your office on that
day¥
A. Yes, he called me the same day.
Q. And did he tell you that he had a person interested in
buying your property?
A. Yes.
Q. Did he tell you who it was Y
A. No.
Q. When he came to the office, what was the first paper he
exhibited to you?
A. The Commission Agreement.
Q. At that point, had he told you who the interested buyer
was?
A. Not at that time.
Q. You signed the Commission Agreement?
A. Yes.
Q. Did you confer with Mr. Nagel before you signed?
A. Yes, I did.
Q. Did Mr. Poe sign in your presence?
page 99 ~ A. Yes.
Q. Did he then show you the option 7
A. Yes.
Q. And that option was the one which is in evidence here
today, which I believe you saw?
A. Yes, when Mr. Spence showed it to me.
Q. Now, when did you next see Mr. Poef
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A. I really don't recall. I know it was sometime after the
option had expired.
Q. Did you see him between the date of the option, March
30,1967 and the date of its expiration on May 1, 1967?
A. No, I didn't.
Q. Did you talk to him between those two dates?
A. I don't recall talking to him.
Q. Now, you were aware, of course, that on May 1, 1967
this option expired Y
A. Yes, I was.
Q. When did you next hear from the Post Office Department?
A. I believe it was about the 6th of June.
Q. Had you heard from Mr. Poe in the meantime?
A. No, I don't believe so.
Q. What message came to you on the 6th of~
page 100 ~ June?
A. That Mr. Finegan from the Post Office Department wanted me to call him.
Q. Did he state why he called Y
A. Yes, he wanted to see us about the Merrifield property
as we called it.
Q. Did you go to see him Y
A. Yes, sir.
Q. Who went with you?
A. Mr. Nagel.
Q. When you got there, did he undertake to buy this property from you?
A. Yes, he did.
Q. Did he make you an offer Y
A. Yes, he did.
Q. Did he tender a check?
A. Yes, he had a check.
Q. Was that offer for more or less than your listed price
of $1.25 a square foot?
A. It was less.
Q. Did you converse with Mr. Finegan concerning the suitability of the price he was offering?
A. Yes.
Q. What did he offer, by the way? What was ~
page 101 ~ the price for the property which he offered?
\
A. I don't recall the exact figure. I believe it
was around $225,000.

1
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Q. Was it the price at which you ultimately sold it to him Y
A. Yes, it was.
Q. Did he ever increase his offer in any way¥
A. No, he didn't.
Q. Did you ask him to increase his offer?
A. Yes.
Q. Did you accept the offer on that day?
A. No, I didn't.
Q. Did you talk to him about the question of agency?
A. Yes, I d~d.
Q. Do you recall what you told him?
A. I told him that we did have it listed and that the Post
Office had an option to purchase the property. We did have
an agreement with the agent and that I would have to-well,
we talked somewhat about the price, that ·we could get a bigger price for it, of course, and then the fact that until we resolved this question, I guess you might say, as far as the
commission was concerned, that I should seek some legal ad;vice before I signed any such contract.
page 102 ~ Q. Did you seek legal advice T
A. Yes, I did.
Q. What was the advice?
A. The advice was that we did not owe :Mr. Poe a commission and that we were free to sell the property.
~rhe Court: Was that in writing?
The Witness: No, sir.

By Mr. Lillard:
Q. After receiving that advice, what did you do with respect to the offer made to you by Mr. Finegan T
A. After receiving that advice, we signt~d a contract with
the Post Office Department.
Q. Did you confer with your co-owners Y
A. Yes.
Q. Was liability for a commission discussed with the coowners!
A. Yes.
Q. Was that a factor in arriving at the decision to accept
the offer made by the Post Office Department?
A. Yes, it was, since it was a lower figure.
Q. Had you been told that you were liable for the commis-
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sion, would you have accepted the figure made by the Post
Office Department~
page 103 ~ A. No, sir.
Q. Had you heard fron1 anyone directly or
indirectly concerning the interest of the Post Office Department in buying this property between May 1, 1967 and June 6,
19671
A. No.
Q. So that from the date of expiration of the option, the
first communication was the call from Mr. Finegan which
you l1ave testified you received on June 61
A. Yes.
Q. Did you see or hear from Mr. Poe on or about May 15,
1967?
A. No.
Q. Did you receive a call from Mr. Poe or communication
from ~{r. Poe after the contract with the Post Office Department l1ad been signed?
A. Yes, there was a phone call.
Q. Did he dernand that you pay him a commission T
A. Yes.
Q. Did you tell him that you would or would not?
A. No, I don't recall the conversation at that time. Since
we had discussed it with the other partners and had sought
legal advice, that we would not have to pay a commission, I
don't recall, but I don't believe there would have
page 104 ~ b~en. any reason to say that he was due a commiSSIOn.

Q. Do you recall whether or not Mr. Nagel was present
when you were talking with Mr. Poe?
A. I don't recall.
Q. Is Mr. Nagel employed by you?
A. Yes, he is.
Q. In what capacity?
A. As accountant.
Q. Is he one of the parties to the syndicate for whom you
held title to this property?
A. Yes.
Q. Were there other parties to the syndicate-Mr. Robert
Allen, Mr. Eugene Forman, Mr. William Champion, Mr. R. M.
Leigh-it appears in the records of this trial, L-E-1-G-H-T
-is that correct? It is L-E-I-G-H, isn't it?
A. That's right, sir.
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Mr. Lillard : I think the records of the trial should be
amended to show the correct spelling of this defendantAnd Harold Umstadter.
The Witness : Yes.
By Mr. Lillard:
Q. While the contract with Mr. Hooper was
being negotiated, who handled the negotiations
for the syndicate?
A. Who handled the negotiations for the syndicate?
Q. Yes, while the contract with Mr. Hooper was being
negotiated, who handled the negotiations for your syndicate Y
A. I handled them myself.
Q. You did?
A. Yes, sir.
Q. Was that true generally, that you spoke for the syndicateY
A. On most occasions.
Q. Did you ever advise Mr. Poe or anyone else that Mr.
Nagel was authorized to speak for you Y
A. I don't believe so.
Q. Well now, do you recall the price that was set up in the
contract with Mr. Hooper?
A. Yes.
Q. What was the price in that contract?
A. It was a $1.25 a foot.
Q. Do you know the price at which Mr. Hooper sold the
adjoining property to the-

page 105

~

Mr. Sanders: I object to this line of questioning. First of
all, I don't know what the relevance would be.
Secondly, that anything he knows about this
page 106 ~ is hearsay of the rankest sort. He couldn't know,
himself.
I would object to it.
The Court: He might know. I don't know how it is relevant, though, Mr. Lillard.
Mr. Lillard: "\Veil, I think that the Hooper tract next door,
in fact, was sold to the Post Office Department at a considerably lower price than the $1.25 a square foot mentioned in
the option or the figure at which the Beard tract ultimately
was sold to the Post Office Department.
The Court: How is that material whether the man is en-
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titled to his commission or not? How does that affect liability for commission Y
Mr. Lillard: I think it shows a perfectly valid reason why
the Post Office Department didn't exercise its option.
Mr. Sanders: I don't know that that is something for Mr.
Beard to testify to in any event. I believe Mr. Lillard also
has a deposition which he is going to enter with testimony
of the Post Office Department.
Mr. Lillard: 1\fay I ask The Court, then, to simply take
judicial notice of the deed which is a part of its record from
Mr. Hooper to the Post Office Department?
The Court: Defendant's Exhibit No. 1.
page 107

~

(The document .referred to was marked Defendant's Exhibit No.1 and received.)

By Mr. Lillard:
·Q. Did the Hooper tract adjoin your four and a half
acres?
A. Yes, it did.
Q. Did it surround your four and a half acres Y
A. Completely, I believe.
Q. It bordered on which sides Y
A. On the east and south.
}fr. Lillard: May I exhibit the plat to the witness? I think
that would help to make clear the relationship between the
Hooper tract and the tract here.
The Court : Here is another one.
The "\Vitness : The Ifooper tract was known as the Dewey
tract which comes from Lee Highway, running on Lee Highway and coming around to Prosperity Avenue.
By Mr. Lillard:
Q. Is north shown on that plat?
A. I don't see it.
Q. Here is a plat which does show it.
Would you tell The Court on which sides of your property
it adjoins the Hooper tract?
page 108 ~ A. On the south and east-south and east
sides.
Q. Did you receive any communication from Mr. Poe be-
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tween March 30 and May 1 relative to extension of the option
by the United States Post Office Department?
A. No.
Mr. Lillard: I believe that is all.
The Court: All right, Mr. Sanders.
CROSS EXAMINATION
By Mr. Sanders:
Q. Mr. Beard, I believe stated the first time you heard of
Mr. Poe was on January 5 of 1967, is that correct?
A. Yes, sir.
Q. Before that, had you received any phone calls concerning him from Mr. Unstadter that he would be over to see you?
A. I don't recall. It may have happened.
Q. Would you normally, or did you give listings to agents
who walk in the door, people you didn't know?
A. On occasions.
Q. On occasion.
Do you just not recall whether you knew anything about
Mr. Poe on the 5th of Jan nary or not, or knew how he came
to you?
page 109 ~ A. I believe he told me about knowing Mr.
Umstadter.
Q. Now, I believe you also stated-let me go back a moment
-in this listing agreement, it gave Mr. Poe authority to put
a sign on his property, put a sign on the property, is that correct?
A. I believe so, yes.
Q. Did you see- that sign on the property~
A. Yes.
Q. After that time?
A. Yes.
Q. Had any other agents been authorized to pnt signs on
the property?
A. Yes.
Q. Were any other signs in fact on the property at this
time?
A. I don't believe so.
Q. Now, you stated that after the 5th o-f January, yon did
not see 1\fr. Poe again until March 30, is that correct?
A. Yes, sir.
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Q. 'rhe date the option was brought.
Do you recall seeing hiin relative to another piece of property and giving him a listing, as a matter of fact, on a piece
you owned in Vienna? Do you recall that?
page 110 r A. Now that you mention it, I do recall it.
Q. This was prior to 1\farch 30, the date of
this option~
A.. I didn't recall.
Q. So, during the time period we are talking about, Mr. Poe
actually had two listings from you on two different pieces of
property.
Do you recall any other times now that you may have seen
him prior to the option being brought to you?
A. No, I don't.
Q. Do you recall now any times you may have talked to him
during that period of time Y
A. It is possible, you know, that I could have talked to him
but, as I say, I don't recall it.
Q. Now, you referred to negotiations involving }tfr.
Hooper. vVbat period of time were you talking about?
A. I believe it was from March of '66 until, I would say, 90
clays, plus I believe two other 30-day extension, so this would
be about five months there.
Q. From l\farch until the fall of '66?
A. Yes.
Q. Late fall. These were negotiations between yourself,
your group and Mr. Hooper, is that correctY
page 111 r A. That's right.
Q. Now, you say, I believe, that on the 30th
Mr. Poe brought the option to you with a Commission Agreement, is that correct?
A. Yes.
Q. And the Commission Agreement, when you saw that, you
knew he had secured an option from, did you not, that it was
the Post Office Department?
A. It states in the Commission Agreement that, you know,
states the Post Office Department.
Q. lie didn't hide from you who he had gotten the option
from?
A. No.
Q. Now, at that time you signed the Commission Agreement, is that correct?
A. That's right.
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Q. Was that voluntary on your partY
A. Yes.
Q. Now, what, if anything, did you state to Mr. Poe at
that time, if you recall, about the Post Office Department?
A. I read the option. It seemed to me, you know, that they
were interested in it. I don't really recall much
page 112 ~ of the conversation other than, you know, just
discussing the option.
Q. So, from the time you gave Mr. Poe the listing on the
5th of January until this time, you had had no contact with
the Post Office Department, had you Y
A. No.
Q. Or you acting for your group, I mean-you had no contact with them during that period of time, is that correct 7
A. No, that's correct.
Q. Now, from the date of the option until the middle of
April, how many times did you talk to Mr. Poe, if you recall Y
A. I don't recall.
Q. During this period of time, did you, yourself, have any
contact with the Post Office Department?
A. None at all.
Q. Do you recall talking to Mr. Poe at all prior to the middle of April, about the status of the option 1
A. I could have, but I don't recall.
Q. Do you recall talking to Mr. Poe or receiving any calls
in your office from Mr. Poe after the middle of April until
the date of the expiration of the option Y
A. I don't recall.
page 113 ~ Q. Do you and Mr. Nagel or did you at this
time share an office together Y
A. No.
Q. Were you in the same building Y
A. Same building, yes.
Q. Were you on the same phone or different phones Y
A. Different phones.
Q. Different phone numbersf
A. No, it is the same phone number.
Q. Same phone number. Did you have any knowledge of
any calls, Mr. Nagel receiving any calls frorn Mr. Poe during
this time, that you can recall f
A. I wouldn't necessarily kno'v this.
Q. Did you rely on Mr. Nagel's advice during this trans-
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action? In other words, did you consult with him about the
status of this and what you should do, and so forth Y
A. Yes, he was a member of the syndicate and thereforeQ. Could he also speak? Was he an equal member, equal
partner?
A. I don't believe so, no.
Q. As the end of the option period approached, did you
call Mr. Poe or did he call you towards the beginning of
May?
page 114 ~ A. Near the end Y
Q. Yes, the beginning of May, the end of the
option period.
A. I don't believe so.
Q. Neither of you contacted each other? Did Mr. Nagel
contact Mr. Poe or try to during this time, do you know?
A. I believe he did, yes.
Q. Did Mr. Poe, to your lmowledge, contact Mr. Nagel
back?
A. I don't believe so.
Q. Did you ever discuss with Mr. Nagel what was going on
with regard to the option Y
A. Yes.
Q. Did you discuss Mr. Poe with Mr. NagelY
A. Wondered what he was doing about it. Discussed that.
Q. When did yon next hear that Mr. Poe had contacted
Mr. Nagel?
A. I believe it was after we had signed the contract withQ. That was the next thing you recall hearing from Mr.
Poe, is that correct?
A. Yes.
Q. Did you do anything on May 1 to see
page 115 ~ whether the Post Office Department was going
to accept the option T
A. No, I didn't.
Q. Did the information come to your through Mr. Nagel
that he had been in contact with 1\fr. Poe on this last day of
the option to find out if they were going to accept it or not?
A. I don't recall.
Q. On May 1, do you recall discussing the option at allY
A. The day it expired?
Q. Yes, sir.
A. I am sure we discussed the fact that, yo:u know, it had
expired.
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Q. Did you attempt to find out what was going on that day?
A. No, I didn't.
Q. Could you or Mr. Nagel at your direction or as your
partner, have contacted :hfr. Poe on this day to find outY
Could that have happened?
A. Oh, yes, it could have happened. We were interested
so we were anxious to know.
Q. Is it likely that Mr. Poe and Mr. Nagel or someone had
some contact on this day?
A. I would think so, yes.
page 116 ~ Q. And you testified that to your recollection
the next time you heard fron1 Mr. Poe was on
June 6, or when was it?
A. I didn't say.
Q. You don't know?
A. No, I said it would have to be sometime after the contract had been signed by the Post Office Department.
Q. When did they sign the contract? Satne day?
A. No, I believe it was sometime in the middle of June.
Q. After the date of the contract, is that what you mean,
June 14, I believe it is Y
A. It would be sometime after that.
Q. Are you sure he didn't contact you after the first time
you talked to Mr. Finegan Y
A. I don't recall.
Q. Are you positive that he didn't contact you between
May 15 and Jlme 6 in any wayY
A. No, I don't recall hearing anything from Mr. Poe.
The Court: That is not what he asked you.
The Witness: No, sir.
The Court: He asked yon if you wen' positive that he
didn't call yon. Do you denypage 117 ~ The Witness: No, sir; I am not positive.
Bv Mr. Sanders:
"Q. Do yon recall any message from Mr. Poe asking you to
call him, you or }.fr. Nagel f
A. I don't recall.
Q. Do you retain telephone messages in your office, records
of themY
A. Yes.
Q. You save them?

E. Kemper Beard, Trustee, et al. v. Poe, t;a, etc.

61

Edward J(emper Beard
A.
Q.
A.
Q.
calls
A.

No, sir.
You do not save them Y
No, sir.
Do you get a message from a secretary when someone
and wants you to call Y
Yes.
Q. And you do not recall getting any of these from Mr.
Poe?
A. No, sir.
Q. Could you have and not recall Y
A. It is possible.
Q. Did you make any attempt to contact Mr. Poe after the
option period had expired?
A. I don't believe so.
page 118 ~ Q. You had been told by Mr. Poe, had you
not, that he was, had gotten orders to report for
Reserve Duty in Boston in the Marines prior to him leavingY
You were aware of that, were you not f
A. I 'vas aware that he was out-of-town, yes, sir.
Q. Were you aware that he was on military duty?
A. No, I wasn't.
Q. How did you become aware that he was out-of-townY
A. I believe when Mr. Nagel was trying to reach him.
Q. Would it be a fair statement to say that on April 15th,
until, say, the middle of May, that Mr. Nagel had more to do
with this property than you did, with regard to dealing with
Mr. Poe and finding out what is going on Y
A. Just the fact that it being in the office, more than myself,
and being interested in this as a partner.
Q. Now, this conference you say took place after the date
of the contract was during a phone call from Mr. Poe to you?
}fr. Lillard: Which conversation is this Y
}ifr. Sanders: After the date of the contract.
By Mr. Sanders:
Q. The first time yon say you recall hearing from him,
after the expiration of the option-was this,
page 119 ~ under what circumstances?
A. I don't recall whether he was there or
whether it was a phone call.
Q. Do you recall how the meeting came about, at whose
suggestion?
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A. I don't.
Q. Now, prior to this time you said that on June 6 you
met with the Post Office Department, Mr. Finegan, is that
correct?
A. I believe that's right.
Q. First you had received a phone call from Mr. Finegan,
had you notY
A. Yes, I think that was on June 6th.
Q. You met with him later?
A. A couple of days later.
Q. Couple of days laterT
A. Yes.
Q. And this phone call from Mr. Finegan, what did he say
to you?
A. He wanted to talk about the property at Merrifield.
Q. Did he say he was with the Post Office Department!
.A.. Yes.
Q. What did he say as best you recall 1
page 120 } A. That he would like for me to come over,
see him about it.
Q. Do you recall discussing Mr. Poe at this time?
.A.. I don't believe so.
Q. You are not saying that you did not discuss Mr. Poe
at this time Y
.A.. This was just more or less to set up an appointment so
I am quite certain that we didn't discuss Mr. Poe over the
phone at that time.
Q. If Mr. Finegan said you did discuss agency, would that
be in errorY
.A.. No, I wouldn't necessarily say it was error. I just say
I don't recall.
Mr. Lillard: May I rise to be sure I understand what the
question means here. Are you talking about the telephone
conversation?
Mr. Sanders: Telephone conversation.
Mr. Lillard: While the appointment was being made?
Mr. Sanders : Yes, sir.
Mr. Lillard: Or during the appointment itself?
Mr. Sanders: Still on the telephone conversation.
The Court: Let us take an hour's recess for lunch.
(At one o'clock p.m. the luncheon recess was taken.)
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page 121

~

AFTEHNOON SESSION

The Court: You may proceed. Mr. Beard is on the stand.
Whereupon EDWARD KEMPER BEARD resumed the
stand and testified further as follows:
CROSS EXAMINATION
By Mr. Sanders:
Q. Mr. Beard, I believe we were di~cussing the conversation of June 6 you had with Mr. Finegan when he called you.
I believe I asked you at that time whether you recall Mr.
Poe's agency being discussed at all?
A. I definitely recall that it was mentioned.
Q. It was mentioned?
A. I say I don't recall that it was mentioned; I do not
definitely recall that it was mentioned.
Q. After this, you agreed to meet with Mr. Finegan, is that
correct?
A. Yes.
Q. Do you recall any discussion with Mr. Finegan over the
telephone about any previous dealings concerning
page 122 } this property?
A. Me and Mr. Finegan?
Q. Yes.
A. No.
Q. Now, who went down to meet Mr. Finegan Y
A. I went down and Mr. Nagel went with me.
Q. You say this was approximately two days later?
A. I believe so.
Q. Was this in Mr. Finegan's office in Washingtont
A. Yes, it was.
Q. During that period of time, did you hear from Mr. Poe
prior to meeting with Mr. Finegan f
A. Not that I recall.
Q. Now, was anyone else present at the meeting with Mr.
Finegan besides yourself and Mr. Nagel and Mr. Finegan?
A. I believe there was another gentleman there that Mr.
Finegan introduced us to. I believe he was from the legal
department but I am not certain.
Q. You don't recall the name?
A. No, I don't.

I
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Q. At this time, did ~fr. Finegan make an offer to you at
this meeting for this piece of property?
A. Yes, he did.
Q. You stated this was for $225,000?
page 123 ~ A. Yes.
Q. This was the only offer he made at that
time?
A. Yes.
Q. Now, I believe you also stated that you mentioned a
higher price to him?
A. Yes.
Q. Can I take it that this was unacceptable to Mr. Finegan,
the higher price?
A. Yes.
Q. Did he advise you of that?
A. Yes.
Q. Was that the first thing that was mentioned with regard
to this property, the price? Is that the main purpose of your
meeting, to arrive at a price or receive offers from Mr.
Finegan?
A. He had a contract which ·we read stating that the Post
Office Department was interested in the property and that
he had an offer for us.
Q. This contract had the price of $225,000 in it, is that
correct?
A. Yes.
Q. After you read that contract is when the subject of 1\fr.
Poe's agency came up, is that correct?
A. Yes.
page 124 ~ Q. And was not the substance of this discussion of Mr. Poe's agency the fact of whether you
could !lCcept this price if you had to pay a commission and so
forth?
A. Well, I believe I told him that I didn't lmow whether I
could accept it or not but that I felt that I should seek legal
counsel on it.
Q. You knew at this time, I take it, you and Mr. Nagel, if
you accepted this price without a commission you would
come out $6,000 ahead, is that correct Y
\1 · A. Well, we either knew it at that point, yes\ Q. Or you figured it out?
A. Yes.
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Q. Now, up to this point you had discussed with Mr. Poe
his agency?
A. No, I don't believe we did.
Q. N o,v, Mr. Beard, what was the status of this, of your,
or in the syndicate's ownership of this property at this time Y
Were you making payments on it?
Mr. Lillard: I object.
The Court: Objection sustained.
Mr. Sanders: Your Honor, I think there intent, and of
course their bona fides are at issue here, their necessity for
selling the property and the need for it would
page 125 ~ go to show their intent with regard to Mr. Poe,
how bad they had to sell it.
The Court: Objection sustained.
By Mr. Sanders:
Q. Let me go back one second. Do you recall Mr. Finegan
discussing 1fr. Poe's agency at this time?
A. I believe we brought up the subject of Mr. Poe. I don't
recall what he sairl about it.
Q. Mr. Beard, you were trustee for this piece of property,
is that correct? In other words, the record owner was under
your name as trustee, is that correct?
A. Yes.
Q. You signed the listing agreement with Mr. Poe, is that
correct?
A. That's correct.
Q. You signed all listing agreements, whatever they may
have been-were in your name, were they not?
A. I believe so.
Q. You signed the Commission Agreement presented by
Mr. Poe to you, is that correct?
A. That's right.
Q. You signed a contract with the Post Office Department
as trustee, is that true?
page 126 ~ A. Yes.
Q. And the deed also, is that correct Y You
signed that as trustee?
A. Yes.
Q. So, anything to do with what was to be done with this
property had to have your approval, did it not?
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The Court: Had to have his signature.
Mr. Sanders: Yes, sir.
By Mr. Sanders :
Q. Your signature?
A. Signature, yes.
Q. Your authorization.
During this period of time, from the time you met with
Mr. Finegan to the time you signed the contract, how much
time was that? Would approximately a week be correct?
A. I would imagine so. I believe we took the contract with
us unsigned and that is when I went to seek legal advice.
Q. During this time did you contact ~1r. Poe?
A. No.
Mr. Sanders: I believe that's all I have, 1"'"our Honor.
Mr. Lillard: I have no further questions of this witness.
The Court: Step down.
page 127 ~

•

•

EUGENE HOOPER being first duly sworn was examined
and testified upon his oath as follows:
·
DIRECT EXAMINATION
By Mr. Lillard:
Q. Would you state your name, please?
A. Eugene Hooper.
Q. Where do you live, }.fr. Hooper?
A. 6415 Shady Lane, Falls Church, Virginia.
Q. Have you at any time been an ownHr, entirely or in
part, of a tract of land at the intersection of Lee Highway
and Prosperity Avenue in Fairfax County, Virginia?
A. No.
Q. Have you been the owner of a tract of land near that
intersection?
A. Yes.
Q. Did you own it with your brother?
page 128 ~ A. Yes.
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:tvir. Spence: I will object to the relevancy of these questions unless this is the particular piece we are talking about.
The Court: We have had so much talk about the sale of the
Hooper tract I think we will go into it now. Objection overruled.
Mr. Spence : Note our exception, please.
By ~Ir. Lillard:
Q. Did you sell that piece of property, and if so, to whom?
A. ·united States Government. Yes, sir; we sold it.
Q. When did you make that sale?
A. I would have to check my records.
Q. Do you have your records with you?
A. Yes.
Q. I believe you may use those records to refresh your
recollection.
A. Twentieth day of September, 1966.
Q. Do you know when that transaction was settled?
The Court: Is that the option or a contract?
The Witness : This is a firm contract with the U. S. Government.
page 129 ~ The Court: Contract of September, '66.
By Mr. Lillard:
Q. I hand you this paper and ask you if you recognize itt
That is Defendant's Exhibit No.1.
A. Yes.
Q. Does that appear to be a photo copy of your deed to
the United States Post Office DepartmentY
A. Yes, it does.
Q. What date does it bear?
A. First day of December, 1966.
Q. Does that deed state the consideration to you paid for
the piece of property?
A. Yes.
Q. What again is the consideration?
Mr. Spence: I will object to this testimony. I see no relevancy between this-it is also in the other thing, too, Mr.
Lillard. I have read those two depositions. They say, state
the purchase price in there.
Mr. Lillard: I withdraw the question.

68

Supreme Court of Appeals of Virginia

Eugene Hooper
By Mr. Lillard:
Q. Now, how long were you in the process of negotiation
with the Post Office Department relative to this sale 1
A. Approximately eight months, six or eight months.
page 130

~

The Court : Prior to September Y
The Witness: Prior to the date of the contract,

yes.
By Mr. Lillard:
Q. During that period, did you make a contract to buy the
property of Mr. Kemper Beard Y
A. Yes.
Q. I hand you this paper and ask youA. My brother and I did.
Q. If you can identify that-look at these while you are
at it-can you identify those, also Y
A. Yes.
Mr. Spence: Again, Your Honor, I am going to object. I
assume you are going to move these in to evidence. I would
interpose an objection to their introduetion. I feel that
these contracts, even though they might very well be for this
particular parcel of land have nothing to do with whether or
notThe Court: I am inclined to agree with you but we have
gone into so much of this in your case that I think we might
as well continue and get it all in the record.
Objection overruled.
Mr. Spence: Very well.
page 131

~

By Mr. Lillard :
Q. Would you state what these documents are?
A. Original contract and addendum, two addenda for extension of time, if I recollect correctly.
Q. Who are the parties to the contract and to the addenda Y
A. My brother any myself and E. l{emper Beard and Pentagon Realty was the broker.
Q. Does that contract refer to a purchase of land that
adjoins the land which you sold to the Post Office Department7
A. Yes.
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Mr. Lillard: I would like to offer these in evidence.
The Court: And you are objection, Mr. Spence?
Mr. Spence : Yes, Your Honor.
The Court: Objection overruled.
The contract dated March 10, 1966 is Defendant's Exhibit No. 2 and the addendum dated 18 April, 1966 is Defendant's No. 3; and addendum dated August 10, 1966 is Defendant's No.4.
(The documents referred to were marked Defendant's Exhibits Nos. 2, 3 and 4, respectively, and received.)
page 132

~

By }.fr. Lillard :
Q. l\fr. Hooper, why were you interested m
buying the Beard property Y
Mr. Spence : Could Your Honor note our exception to that 7
The Court: The record shows that you have excepted.
Mr. Spence: Thank you.
The Witness : The people with the government that I was
negotiating with were interested in it.
By }.{r. Lillard :
Q. Did you offer it for sale to the government!
A. Yes.
Q. Did they consider purchasing itt
A. They did for a time and then ruled it out the last few
days.
Mr. Spence: If Your Honor please, I will object to this as
hearsay.
The Court: Objection sustained.
By Mr. Lillard:
Q. Did the government buy that property or agree to buy
it from you'
A. No.
Q. All right. Did you then purchase it from
page 133 ~Mr. Beard?
A. No.
Q. So the contract was never executed!
A. Not fully.
Q. The contract to purchase, which has just been admitted
into evidence, was never executed-

70

Supreme Court of Appeals of ·virginia

Eugene Hooper
The Court: Never cons'U,mated.
By Mr. Lillard:
Q. Never consurnated-I'm sorry.
.A. Right.
Q. While that contract was in existenee, did you discuss
this piece of property with any representatives of the Post
Office Department?
A. Yes.
Q. Did any representatives of the Post Office Department
communicate to you the fact that the department did not want
to buy this piece of property?
Mr. Spence: I will object to that question.
The Court: Sustained.
By Mr. Lillard:
Q. Can you state the name of any representative in the
Post Office Department with whom you negotiated concerning
this piece of property Y
A. Jensen, Warner and Finegan. I am not sure
page 134 ~ of the last one.-but something similar to Finegan.
Mr. Lillard: I have no further questions.
CROSS EXAMINATION
By Mr. Spence:
Q. .As I understand it, you were then eontracting to sell
this property, contracting to purchase it with the hope toresell it, is that correct, to the government! Is that correct!
A. The Beard property?
Q. Yes, sir; you were talking contract with Mr. Beard with
the expectation you would re-sell it to the government?
A. Yes.
Q. You expected to make a profit?
A. No.
Q. You didn't expect to make a profit Y
A. No.
Q. You didn't expect to malre a profit?
A. No.
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Q. What was your purchase price under Mr. Beard's contract?
A. If I remember, $1.25 and we offered it to the government
for the same price.

Mr. Spence: No further questions.
The Court: Thank you.

page 135
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WILLIAM A. NAGEL being first duly sworn was examined and testified upon his oath as follows:
DIRECT EXAMINATION
By Mr. Lillard:
Q. State your full name, please .
.A. William A. Nagel.
Q. Where do you live, Mr. Nagel 1
A. 6518 Wilson Lane, Bethesda, Maryland.
Q. Where do you workf
A. 308 Dominion Road, Vienna, Virginia.
Q. Are you connected in your employment with Mr. Kemper
Beard7
A. Yes, sir.
Q. Were you a member of the syndicate which purchased
the property which has been the subject of considerable testimony here today at the intersection of Prosperity Avenue
and Lee Highway in Fairfax County, Virginia 1
A. Yes, sir.
Q. Have you come to know Mr. Thomas L. PoeT
A. Yes.
page 136 ~ Q. When did you first meet Mr. Poe f
A. January, 1967.
Q. What brought about your meeting with Mr. Poe!
A. He came to our office for the purpose of presenting or
soliciting a contract to sell the subject land.
Q. Did you give him a listing on this property Y
A. I did not personally.
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The Court : Mr. Beard did Y
The Witness: Yes, sir.
By :hfr. Lillard:
Q. Did you see the listing which was signed by Mr. Beard Y
A. Yes, sir.
Q. Did you see it on January 5 of 1967?
A. Yes, sir.
Q. I hanCl you Plaintiff's Exhibit 3 and ask you if that is
the listing to which you have referred Y
A. Yes, sir.
Q. Did you have occasion to confer with Mr. Poe in person
on any occasion subsequent to January 5, 19671
A. I believe I was present when he came to see Mr. Beard
relative to another tract of land.
Q. Did yon confer with him subsequent to
page 137 ~ January 5, 1967 with reference to possible sale
of this piece of property which was the subject
of the listing you just identified?
A. Not to my recollection, no.
Q. Were you present on the 30th day of March when Mr.
Poe has testified he came to the office of Mr. Beard?
A. Yes, sir.
Q. Did you talk with him on that day?
A. Yes, sir.
Q. Did you see the Commission Agrt~ement which he
brought with him on that day which is identified as Plaintiff's Exhibit No. 10?
A. Yes, sir.
Q. Did you discuss that with him, Mr. Poe?
A. I read it, discussed it with Mr. Beard. I thought about
it for awhile. I couldn't quite understand what relevancy it
might have, but failing to conclude anything I advised Mr.
Beard it was all right to sign it.
Q. Now, when did you next communicate with 1\fr. PoeT
A. Mter the option was nearing its ~nd, I made numerous
calls to his office and on at least one occasion I think I got
through to his wife.
Q. Did you ever talk to Mr. PoeT
page 138 ~ A. No. I left several messages.
Q. Do you kno'v why you did not get to talk to
Mr. Poe!
A. I understood that he was to be out-of-town.
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Q. Did you receive any communication from him Y
A. No.
Q. So that from the time of signing this option until May 1
of 1967, you had no communication from Mr. Poet
A. I think you would back up a day or two there. I finally
did get in touch, which would have been probably the last
day or two of April, or maybe even the last day of April.
Q. How did you get in touch with Mr. Poe at that timet
A. He returned my call.
Q. So you talked to him by telephone f
A. Yes, sir.
Q. What was the subject of this conversation f
A. The fact that the option was about to n1n out.
Q. Did he offer any suggestions as to what might be done
to keep it from running outt
A. No, except that he would get in touch and find out where
it stood, meaning with Mr. Matthews, I presume.
Q. Did you hear further from him, that he had done this f
A. Not that I recall.
page 139 ~ Q. Now, when was the next time you were in
communication with Mr. Poe as best you can recall?
A. It would have been sometime after we received word
from Mr. Finegan.
Q. When did you receive word from Mr. Fineganf
A. It would have been sometime early in June.
Q. What word did you receive from him t
A. That he wanted to set up an appointment to discuss
the purchase of the subject land.
Q. Did you go to his office for that purpose?
A. Yes, sir.
Q. Who went with you f
A. Mr. Beard.
Q. With whom did you confer there f
A. Mr. Finegan. There was another gentleman present;
I don't recall his name.
Q. Did Mr. Finegan discuss with you, while you were in
his office, the purchase of the subject piece of property?
A. Yes.
Q. Did he make an offer to purchase!
A. He presented a contract.
Q. What was the price stipulated in that contract for the
property!
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page 140

r

A. $225,000.
Q. Did he tender a check Y
A. He made it visible. He didn't tender it.
Q. Do you recall the amount of the cheekY
A. $10,000.
Q. Did you or Mr. Beard accept the offer on that occasion?
A. No, sir.
Q. Why didn't you accept the offerf
A. We didn't lmow for sure whether we had a right to sell
at this point without being obligated to pay a commission.
Q. Was that important to you t
A. Very much so, yes.
Q. Why was that important to youf
A. Because of the differential in price.
Q. Did you discuss the possibility of agency with Mr.
Fineganf
A. Only to acknowledge that there was an agent involved.
To my knowledge Mr. Finegan didn't really have much to say
about it.
Q. Did you ask Mr. Finegan for a higher price for the
property!
A. Mr. Beard did, yes.
page 141 ~ Q. What did !tir. Finegan reply!
A. I would take it under advisement.
Q. Beg pardon Y
A. No specific answer.
Q. Did he ever offer a higher price, to your lmowledge Y
A. No; he didn't.
Q. Did he ever tell you that he would not pay a higher
priceY
A. Not at that particular time, no.
Q. Did he at some subsequent time state that he would notY
Mr. Spence: Objection.
The Court: Sustained.
By Mr. Lillard:
Q. Did you or anyone acting for the syndicate subsequently
execute the contract which had been tendered to you Y
A. After consultation with legal advice, yes.
Mr. Spence: I don't think that question is responsive to
the answer-the answer responsive to the question.
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The Court: All right. It has already been testified to that
they consulted somebody. Hasn't said who, yet.
By Mr. Lillard:
Q. Who did sign the contract, if you know, for
the syndicate?
A. Mr. Beard signed it.
Q. 1tfr. Beard Y
A. Yes.
Q. Was a sale of the land made in accordance with the contract so signed Y
A. Yes.
Q. Do you recall any conference with Mr. Poe during the
month of May of 1967 in your office or by telephone Y
A. I have no recollection of it, no.
Q. Do you recall a conference with him in June of 1967 Y
A. Yes. As I recall, he came to our office. I wouldn't know
the date.
Q. Was it after the date on which you went to the Post
Office Department and conferred with Mr. Finegan!
A. To the best of my knowledge, it would have been.
Q. When Mr. Poe talked to you on that occasion, I believe
you said it was in your office 7
A. Yes, sir.
Q. Did you discuss the contract with the Post Office Department?
A. No.
page 143 ~ Q. Did he ask you about itt
A. Yes.
Q. Did he demand a copy of it!
A. He asked for a copy.
Q. Did you give it to him 7
A. No.
Q. Did you discuss the commission or his claim for a commission!
A. Not to my recollection, at that point.

page 142

~

The Court: Did he say whether or not the contract had
been signed at the time of this conversation!
Mr. Lillard: I don't believe so.
By Mr. Lillard :
Q. Had the contract with the Post Office Department been
signed when you conferred with Mr. PoeT
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A. No, sir.
Q. It had not been T
A. No.
Q. Did you tell him whether the syndicate would or would
not pay a commission T
Mr. Spence: I think he already said he didn't discuss this
claim. As I recollect, his testimony earlier, in response to a
question, there was no discussion at this time
page 144 ~ with regard to claim for commission.
The Court: Let him answer the question anyway.
Mr. Lillard: I withdraw the question if that was his testimony.
The Court: Didn't he ask you if the contract provided for
a commission for him when he wanted to see the contract 7
The Witness: He mav have. I don't recall it.
The Court: If he said he did, you wouldn't deny it?
The Witness: Pardon Y
The Court: If he said he asked you that, you wouldn't
deny itT
The Witness: I couldn't.
By Mr. Lillard:
Q. Do you recall any further conference with Mr. Poe in
person or by telephone on a subsequent date?
A. To the best of my knowledge, there was a meeting with
Mr. Poe, myself and Mr. Beard at some subsequent date at
which time he was told that the partners had agreed among
themselves after seeking legal advice, he didn't have any commission coming.
~~r.

Lillard : No further questions.

page 145

~

CROSS EXAMINATION

By Mr. Spence:
Q. You indicated that you discussed prior, sometime towards the end of May, with Mr. Poe regarding this expiring
option, is that correct?
A. Yes, sir; I was quite concerned at that time because I
hadn't heard anything.
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The Court: End of April, I think he said it was.
By Mr. Spence:
Q. End of April Y
A. End of May, yes.
Q. Could that have been May?
A. No, it expired May 1st.
Q. You are confident it was the end of April, then Y
A. Yes.
Q. Now, was it your testimony that you didn't recall
whether he called you back again or was it, or is it your testimony that he did call you back or did not call you back, I beg
your pardon f
A. My testimony was that I had made numerous calls toQ. I am talking about subsequent to that point in time
when you called him, you indicated that you dispage 146 } cussed this towards the end of that month to his
wife, had gotten through to him, you then later,
subsequent to that I think you testified, talked with Mr. Poe?
A. Right.
Q. All at the end of April Y
A. Yes.
Q. My question now is whether or not-I think at the end
of that conYersation he indicated that he was going to meet
or talk with Mr. Matthews and would then be back in touch
with yon?
A. I think the way he put it was he would get right on it.
Q. Now, my question to yon now is whether or not, subsequent to that time, along the end of, say, the first of May,
did he ever call you back again Y
A. He may have. I don't have any recollection of it.
Q. So, if he actually 'vere to testify that he did call you
back, you couldn't deny that either, is that correct?
A. Yes.
Q. You have no recollection of it?
A. No.
Mr. Spence: I have no further questions, Your
page 147 } Honor.
The Court: Step down .
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Falls Church, Virginia
Thursday, September 5, 1968
Deposition of JOHN L. FLORA, called for examination
by counsel for the plaintiff, pursuant to notice, at the offices
of Royce A. Spence, Esq., 311 Park Avenue, Falls Church,
Virginia, before Caryl 1\L Emanuel, a notary public in and
for the State of Virginia, beginning at 1 :00 p. m., when were
present on behalf of the respective parties :
FOR THE PLAINTIFF:
Royce A. Spence, Esq., 311 Park Avenue, Falls Church,
Virginia,
and
H. Kendrick Sanders, Jr., Esq., 10560 1\{ain Street, Fairfax, Virginia.

•
Dep.
Sept.5,1968
page 3 ~

•

•

•

•

PROCEEDINGS

Whereupon, JOHN L. FLORA, was called for examination
by counsel for the plaintiff, and after having been first duly
sworn, was examined and testified as follows :
EXAl\1INATION BY COUNSEL FOR TIIE PLAINTIFF
By 1\fr. Spence:
Q. Will you please state your name and occupation?
A. J. L. Flora, Virginia Real Estate Officer for the Post
Office Department, domiciled in Roanoke, Virginia.
Q. How long have you been employed with the Post Office?
A. Since January 1960.
Q. What are your duties in that officeY
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A. Secure postal facilities for the Post Office Department
in that region, which is mainly southwest Virginia.
Q. All right.
A. Due to an illness of the Real Estate Officer in the Washington area, I was transferred-not transferred, but asked to
eome up and do some work in Northern Virginia.
Q. Urn-hum. Now, were you working in
Dep.
Northern Virginia on or about March 1967?
Sept. 5, 1968 A. Yes.
page 4 ~
Q. Now, did there come a time when you received some directions with reference to a piece
of property in 1\tierrifield, Virginia f
A. On March 28th 1966 I was given orders due to a heavy
workload of real estate officer Chesser in the case involving
the Northern Virginia Area Facility has been reassigned
to you.
Q. In !:larch of '66 f
A. March of '66.
Q. All right. Now, at that time in :M~arch of '66, did you
have any idea as to where this was going?
A. No. Well, I had a general area to seek a site.
Q. Where was that general area f
A. I think we could call it near the intersection of Route
50 and 495.
Q. In that general area Y
A. Urn-hum.
Q. Did there come a time when you fL~ed on a more definite
location than that?
A. I submitted five sites to the Department
Dep.
for their re·view and perusal and select one of
Sept. 5, 1968 those.
Q. Now, was one of those sites located at Prospage 5 ~
perity Avenue and Lee Highway in what is
known as Merrifield f
A. I call it the Hooper site.
Q. O.K.
A. One that was selected.
Q. 'Vhere is that located?
A. On 29 and Prosperity.
Q. Would that be the southeasterly corner, I guess, of the
intersection¥
A. I forget my directions, but from what I remember there
is a Texaco station on the corner.
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Q. Did there come a time you purchased the Hooper property or conducted negotiations with regard to that?
A. No, I didn't do that; that is done by the Department.
Q. You took no part in that then?
A. No.
t~. How did you arrive at five sites?
A. Normal real estate practices-going out and looking
for them.
Q. You had certain criteria you had to meet?
A. I had size and location to go by.
Q. Where is the Hooper tract located Y You
Dep.
Sept. 5, 1968 say, on the 29-211?
page 6 ~
A. The front to 29 I guess it would be, the
east side of 29, just at Prosperity.
Q. 0. K. Did there ever come a time that property was
settled on T Do vou know?
A. Yes.
..
Q. When was that Y
A. I don't know.
Q. Do you have an approximate date?
A. I got a call. We had, I think they use the term-

Mr. Lillard: (Interposing) Before you go any further, I
want to enter an objection about Mr. Flora talking about
things he learned by talking to others. This would be hearsay
as to him.
By Mr. Spence:
Q.. Do you have an approximate time as to 'vhen this transaction on the Hooper property took place?
A. No, I don't.
Q. 0. I\::. Yon wouldn't have any idea a.t all at this time?
Would your file reflect that or anything?
A. My file doesn't, but the Departmental file would say that.
Q. Would that be Mr. Matthews' fileT
Dep.
A. It may be.
Sept. 5,1968 Q. 0. I\::. Was that before or after March of
1967, would you say?
page 7 ~
A. I think it was before ~farch of '67. I am
almost sure it was.
Q. 0. I{. It was settled on then T
A. Urn-hum.
Q. 0. K. Did there come a time you again were interested
in the property directly behind this Texaco station?
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A. Well, no. Here again this may be called hearsay, but I
was given a call by ~Ir. Matthews, I think it was. We found we
needed more land than we acquired in the !looper tract and
to see if I could find some adjoining land to it.
Q. What did you do as a result of that call?
A. Of course, made a trip up here and, of course, the tract
we liked to have had would be on the roadside, and I found
this sign, contacted whoever it was-Mr. Poe, I think.
Q. All right. I sho'v you these pictures and ask you if you
can identify this sign as being the one you just testified toY
(Handing to the witness.)
Dep.
A. Can I see thatf When were these pictures
Sept. 5, 1968 taken, may I ask?
page 8 ~
Q. Those 'vere taken around July of 1967, I
think
A. Urn-hum. I don't know if the filling station wasQ. (Interposing) I'm sure it was. J nst, if you 'vonld, disregard the service station. Is that the sign, or did the sign
look like that¥
A. Well, the sign gave me information to call Virginia Land
Company.
Q. You can't identify that sign from those pictures f
A. No, I'm not sure of that sign.
Q. You say there did come a time you called Virginia Land
Company, then?
A. Urn-hum.
Q. And, who, if anyone, did you talk to there?
A. Evidently my memory is dim, but it must have been Mr.
Poe because he showed on the option I secured.
Q. Now, what conversation, if any, did you have with Mr.
Poe over the telephone at that time?
1\fr. Lillard: Objection. He said he talked to him on the
telephone, that I can recall.
By Mr. Spence:
Q. You say you called Virginia Land Company?
A. It must have been in the latter part of
Dep.
]\{arch.
Sept. 5, 1968 Q. All right.
page 9 ~
A. In d'velling on the facts I have in front of

I
I
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me because my memory doesn't recall the day I
called him.
Q. That refreshes your recollection, though Y
A. Urn-hum.
Q. You say you spoke with someone at Virginia Land Company?
A. Yes.
Q. Would you relate the substance of that conversation
then?
A. I think I only made an appointment showing an interest
in the land that lists as Prosperity A venue.
Q. Urn-hum. With whom did you talk to at that time, and
did there come a time you met with whoever this was Y
A. Yes-no. No.
Q. Who would that beT
A. Well, he is not here now, but I think it was Mr. Poe,
and I am saying that because his name is on the option.
Q. Where did you meet with him!
A. In his office.
Q. Where was that located?
Dep.
A. I'm not sure.
Sept. 5, 1968
Q. 0. K. Do you recall wha.t he looked like?
A. Fairly young; I'd say about 30, 35 years
page 10 ~
old, something like that.
Q. Urn-hum. What discussion did you hav-e with him at that
time at his office Y
A. I showed an interest in the property and asked him if
we could gain control of it through a site option, and he said
-I'm not really sure what he said, but he said-it ended up
with him securing an option for me, and I never did meet the
people that signed the option.
Q. What did you understand at that tjme? He was an
agent, then T
J-\.. Yes.
Q. No question in your mind about that, then, that he was
an agent and he did not own the land himself?
A. I understood he was an agent.
Q. All right. Did you say later on he did produce an option?
A. Yes.
Q. Signed?
...~.Urn-hum.
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Q. Do you have the original of that option in
Dep.
your file¥
Sept. 5, 1968 - A. No; I have a copy.
page 11 ~
Q. All right.
A. The original was submitted to the Post
Office.
Q. I ask you if this is also an executed copy of that option,
shnilar to the one you have in your file Y
A. Mine is a little clearer, but it seems to be the same thing.
Q. No differences Y
A. No.
~{r. Lillard: Could we have that identified and put in
the recordT
lVIr. Spence: I am putting that in there as Plaintiff's Exhibit No. 1, please.

(The document referred to was marked Plaintiff's Exhibit
No. 1 for identification, and received in evidence.)
By ::tYir. Spence:

Q. 0. I(. Now, what discussion, if any, was had between
yourself and :Mr. Poe with regard to a contract?
A. Here again lmowing we purchased the
Dep.
other tract, I felt this would be a purchase opSept. 5,1968 tion executed rather quicldy.
Q. There would be no contract T
page 12 ~
A. I thought they might exercise the option
in it, right.
Q. Without a contract¥
A. Urn-hum.
Q. Do you recall whether or not you relayed those thoughts
to ::Mr. Poet
A. I am not sure; I think I told him this option would be
snb1nitted for Departmental approval. The next thing he'd
hear would be from them and not me.
Q. Who in the office, the Department office, would contact
him!
A. Well, of course, I funnel mine through the Washington
Region, Mr. Matthews.
n. Yes, sir.
A. I don't even know what the title is; maybe it's Land Acquisition Control. I am not sure.
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Q. But the individual is Mr. Matthews Y
The one I submit mine to. In fact, 1ny letter is here. I
submitted to the Chief of the Real Estate
Dep.
Branch of the Washington Region.
Sept. 5,1968 Q. Could we see that letter?
page 13 ~
A. Urn-hum. That first paragraph is the only
thing you are interested in.
Q. You say you had conveyed this option agreement, which
has previously been introduced as Plaintiff's Exhibit No. 1,
to your superiors or the Chief of Real Estate Branch by
letter dated March 31, 1967?
A. Urn-hum.
Q. I understand you have been advised hy your counsel not
to leave copies made of the files. W onld you please read the
first paragraph of the letter then?
A. It's from John L. Flora, Real Estate Officer, to Chief,
Real Estate Branch.
~~-

"The attached option covering 194,701 square feet adjoining tl1e recently-acquired property (the Hooper tract)
and fronted on Prosperity Lane, a distance of 800 plus or
minus feet, is recommended to purchase. The price of
$243,375.25 reflects a square foot cost of $1.25. This price is
supported by prior comparables developed for the Hooper
tract purchase, and the appraisal made for the
Dep.
I-Iooper site."
Sept. 5, 1968
page 14 ~
Mr. Lillard: Mav I ask that the record show
that the objection to submission of the exhibit
from that file or the copying of the exhibit from that tile did
not come from counsel for the defendant. I assume you refer
to counsel for the Post Office Department.
The Witness: Yes, sir.
}fr. Lillard: All right. I personally would like to see the
copy in the record.
By Mr. Spence:
Q. Now, what steps did yon take personally after the submission of that letter then Y
A. Nothing.
Q. Was that the last you heard of it at that particular
time?
A. Urn-hum.
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Q. You had no further connection with this transaction
subsequent to that time Y
A. No.
Q. Do you lmow who in the Post Office handled it subsequent to that time 1
A. Well, as I say, my submission went to the Chief, Re
Estate Branch. Mr. Matthews, being assistant, took care of i
from then on.
Dep.
Q. Who was the Chief of the Branch 1 "\Vol d
Sept. 5, 1968 that be Mr. Finnegan f
page 15 ~
A. No. ~lr. Ronald Reagan is the chief n6w,
but at that time I think it was-well, let Mr.
Matthews tell us.
Q. But regardless, you had no further personal contact
with it subsequent to that time?
A. No.
Q. Did there come a time you learned that the property had
'
been purchased by the Post Office Department!
Mr. Lillard: I object to answer to this. He has testified
that he had no further personal contact with the matter. It
seems to me, therefore, any answer such as this 'vould be hearsay.
Mr. Spence: 0. 1(.
The Witness: Correct.
By ~{r. Spence:
Q. Did there come a time?
A. Somewhere down the line I was made aware this site
had been purchased, but when and how, I can't recall.
Q. You had nothing further to do 'vith the negotiations of
the contract, if there was a contract Y You have no lmowledge
there 'vas a contract?
A. No.
Dep.
Q. You had no further contact with Mr. Poe
Sept. 5, 1968 after the time of this option was submitted then Y
page 16 ~
A. No.
Q. Now, at the time you entered into this
option agreement with-at least it was executed and delivered
to you by J\1:r. Poe-did you discuss with him the price or at
any time prior to this f
A. The price is mentioned in the option.
Q. Did you discuss that 'vith him at his office or-
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A. (Interposing) There again I am not certain whether we
discussed the price before he got the option, or when he got
the option and brought it back to me and it was entered at
the top of the option.
Q. Let's see; option is typewritten, is that correct?
A. Urn-hum.
Q. Do you carry a typewriter with you 1
A. No.
Q. Would that have been done in his office, do you think?
A. I seem to think it was.
Q. Is that your recollection Y
A. Urn-hum, and not in my presence, possibly, because here
again I am trying to recall. I think I left the
Dep.
option with him.
Sept. 5, 1968 Q. The blank option Y
page 17 ~
A. Not filled out, and either returned later
that day or the next day, and he had had it extlcnted.
Q. Do you know where he delivered that to you Y
A. I think I picked it up from him at his office.
Q. From him Y Do you think perhaps he might have delivered this to you at the Stratford Motor Lodge at that
timet
A. It is possible.
Q. Did you stay there during this period of timet
A. I stay there most of the time when I make my trips up
here.
Q. Do you have anY. Imowledge as to why the Post Office
Department did not take up the option Y
A. No.
Q. Did you ever have occasion to talk or negotiate with
any other agent other than Mr. Poe f
A. You mean on other tracts Y
q. No. On this particular tract.
A. No.
Q. None at all, to your knowledgeY
A. No.
1\fr. Spence: I don't believe I have anything
Dep.
Sept. 5, 1968 further.
page 18 ~
Mr. Lillard: I have no questions.
Mr. Spence: I have a couple more questions.
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By }Ir. Spence:
Q. In your letter of ~larch 31st, I think to your superior
in the Post Office Department, I believe you mentioned in
there that you recommended this price-recommended the
property?
A. Urn-hum.
Q. What did you mean by that phrase in there?
A. Recommended the purchase Y
Q. I think that was it.
A. Um-hum.
Q. The terminology in the letter-is that what you actually
meant-recommended the purchase Y
A. Normally when we secure an option, we recommend for
exercise or make a statement it shouldn't be exercised. In
this case, I recommended we should exercise the option.
Q. You felt the price was in line with other comparable
tracts and was an acceptable price 7
A. Um-hum.
Q. '\Vere you aware there would be a commisDep.
sion paid to Mr. PoeT
Sept. 5, 1968 A. No.
page 19 ~
Q. You didn't discuss that at allY
A. No.
Q. It wouldn't come as a surprise thatA. (Interposing) It's normal real estate practice, isn't itY
Q. Yes, sir.
What is the policy of the Post Office Department, if any,
with regard to agents 7
A. I think our rule generally was this : We can get property without the use of an agent if at all possible, and we are
never to use an agent to supplement our work. We don't go ~
into a town and contact a real estate agent and say, "We are
looking for a tract so big around this area; "rill you help us
find it?" We only go to an agent if he has control of the prop- 1
erty or the sale of it.
Q. And, you deal with an agent on those cases?
A. Yes.
Q. 0. I{.
Mr. Lillard: I now would like to ask a question.
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EXAMINATION BY COUNSEL FOR THE DEFENDANT
By Mr. Lillard:
Dep.
Q. Isn't it true you frequently deal with the
Sept. 5, 1968 owner if you know the owner 7
page 20 ~
A. Quite often.
Q. Isn't it also true if you know the owner,
you deal with him rather than someone else?
A. Sometimes the owner would rather we deal through his
agent.
Q. But that is the only time you deal with an agent when
you know the owner; is that not true~
A. Well, sometimes we deal with an agent. I said a moment
ago, if the property is signed, the agent has it under his
right to sell. We never use an agent to seek property for us,
but if, as I say, there is a sign on the property such as this
case, that is how I was led to the Virginia Land Company.
Q. The fact there was to be a commission paid, then, out of
the purchase price would not have influenced your recommendation or not on the property?
A. No.
}.fr. Spence: It was strictly whether or not the purchase
price was a fair one in comparison with other similar properties?
The Witness : Yes.
1\Ir. Spence: 0. K. Tl1at is all I have.
~Ir. Lillard: I have nothing further .

•
Dep.
Sept.5,1968
page 21 ~

•

•

•

•

PROCl~EDINGS

Whereupon, MILNER C. 1\fATTHFjWS, was called for examination by counsel for the plaintiff, and after having been
first duly sworn, was examined and testified as follows :
EXA1\1INATION BY COUNSEL FOR THE PLAINTIFF
By Mr. Sanders:
Q. Would you state your name and occupation, please?
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A. Milner C. Matthews, Assistant Chief, Real Estate
Branch, Post Office Department.
Q. What is your home address, Mr. Matthews?
A. 10111 Herford Place, Silver Spring.
Q. Do you have a home phone number?
A. 593-1382.

What again is your exact position Y
Assistant Chief, Real Estate Branch.
How long have you been in that position Y
For the past 2 years.
Q. And, your office is located in Washington, D. C. 1
A. Yes, it is.
Q. Has it been there during this period of
Dep.
time?
Sept. 5, 1968 A. Yes. Not the same location; we moved.
page 22 ~
Q. In vVashington Y
A. Yes.
Q. What are your particular duties in that position 7
A. We handle all the real estate activities for the states
of Virginia, Maryland, West Virginia, and Washington, D. C.
Q. Does that include the acquisition and placement of new
Post Office facilities?
A. Yes, it does.
Q. Who is your immediate superior?
A. Well, right now he is the Chief of the place.
Q. Let's go back to during :March of '67-possibly that
period of time. What is the name of your superior at that
time?
A. Richard M-e-h-a-f-f-e-y.
Q. While we are on names, I might as 'vell clear up a couple
of them. What was !fr. Paul Finnegan's position at that
time¥
A. He has recently changed positions.
Q. Was he in the Real Estate Section 7
A. Yes. He is in the Real Estate Division in our headquarters office.
Dep.
Q. What was he?
Sept. 5,1968 A. 'Vith the Realty Review Branch, and Paul
page 23 ~ has since-! don't know if it was before or after
March of '67, but he is now the Chief of that
branch.
Q. Was he, in terms of Post Office set-up, above you at that
time?
Q.
A.
Q.
A.

90

Supreme Court of Appeals of Virginia

Milner C. JYIatthews
A.
Q.
A.
Q.
A.
Q.

Yes.
All right. And, what about Mr. Wilson T
Above me.
What was his position at that time f
He was Assistant Director for Realty Management.
Is he still in that position at this time?
A. Yes.

}fr. Lillard: What Wilson is that, Mr. Sanders; do you know
the man?
The Witness : Richard.
1\tir. Spence: No, it was James J. we were talking about.
The Witness: James J. is the Assistant.
By Mr. Sanders:
Q. Assistant General Manager Y
A. Yes.
Q. Is he still in that position as far as you know?
A. Yes.
Q. Mr. Matthews, in the course of your duties,
Dep.
did there come a time when you, with the Post
Sept. 5, 1968 Office Department, sought a place for a facility
page 24 ~ in Northern Virginia, a major facility?
A. Yes.
Q. What was the type of facility you were seeking?
A. It was a sectional center to handle all mail for Northern
Virginia area, a satellite.
Q. Do you lmow when you first began to look for a site for
this facility, or if you need your records to refresh your
memory, please go ahead.
A. 1\1:y records are not very complete in that respect because this being a 1-Ieadquarters case, 've do the leg work for
them.
Q. Do you receive instructions, then, from above as toA. (Interposing) Yes.
Q. (Continuing )-what they want as far as where they
want a new facility?
A. Yes. They tell us how much land they need, and the approximate area~
Q. You do not make the decisions as to placement of the
facility and so forth as to the need?
Dep.
A. That is right.
Sept. 5,1968 Q. Can you approximate when you beganpage 25 ~ when you received instructions on this matterY
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A. Well, the case was already in progress
when I took over my present position. We were in the process
of acquiring land for the facility; that is, several pieces of
property in mind.
Q. When you took over your present position, had you acquired any property for this facility at that time?
A. No. We had several parcels in mind.
Q. How, do you, in the course of your job, do all or would
all activities on this come through you 1
A. Yes, it would have to pass over my desk.
Q. Did there come a time when a piece of property was
purchased for this facility?
A. Yes.
Q. When was the first time a piece of property was purchased?
A. I believe the actual purchase date was early in 1967, a
larger parcel we acquired.
Q. Let's go to it. There was a smaller parcel purchased
first, was there not7
A. No. A larger parcel was purchased first.
Dep.
Q. Was this referred to as the Hooper piece f
Sept. 5, 1968 A. Yes.
Q. When 'vas that acquired 7
page 26 ~
A. Early in 1967.
Q. Well, was it before March of '67 that that was actually
acquired?
A. Yes. I don't lmow when the settlement took place. I
had nothing to do with that.
Q. The contract?
A. I think I did lmow the settlement in money was transacted.
Q. Was that portion known as the Hooper piece 7
A. Urn-hum.
Q. Acquired by contract?
A. Through a purchase of contract, yes.
Q. Through an actual contract?
A. Yes.
Q. Did you personally handle this transaction for the Post
Office Department?
A. No, not the actual purchase.
Q. What?
A. I did all the-well, supervised all the market data and
acquisition of the site plans and surveys.
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Q. .All right. Did you ever, yourself, deal with
Dep.
anyone or negotiate with anyone over the
Sept. 5, 1968 Hooper portion?
page 27 ~
A. No.
Q. .All right. Now, did there come a time
after that when a need for more land occurred?
A. I will back-track a little bit. You said did I negotiate.
I merely determined the property was available and determined an asking price.
Q. How was that determined by you?
A. The guy told me how much he wanted for the property.
Q. Who did you deal with?
A. A Mr. Hooper.
Q. Was he lmown to you as the owner of the property?
A. Yes.
Q. To your lmowledge, had there ever been an agent involved that you dealt with in that Ifooper piece?
A. No, there wasn't.
Q. All right. Do you recall the purehase price of that
piece?
A. I believe it was $860,000.
Q. What was the size of that parcel, sir?
A. Twenty-two acres.
Q. Now, let me ask you this. To this regard to that, was
there ever an option acquired on that piece?
Dep.
A. No, I think we had a direct purchase
Sept. 5,1968 agreement.
page 28 ~
Q. Would your file reflect whether there was
an option or not on that piece?
A. No, it doesn't.
Q. It does not, or it would not?
A. It does not.
Q. If there was one, it would be in the file?
A. It should be in the file.
Q. Is this the file for your office Y
A. Yes.
Q. That you keep?
A. Yes.
Q. Did there come a time, then, a little bit later near 1967
when you determined that you needed more property at this
location?
A. Yes. This determination was made at the Departmental
outfit.
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Q. Do you recall when that decision was conveyed to you,
or you were directed to secure more propertyt
A. Yes. It was in March, I believe, of 1967, and it was
transacted by telephone, I believe. I got a call from the Department saying they needed more property to
Dep.
accmnmodate the facility, and, as a matter of
Sept. 5, 1968 fact, it did pinpoint a certain piece of property
page 29 ~
that they would require.
Q. What 'vas that piece that 'vas pinpointed?
A. It was on the corner of Prosperity and Lee Highway
and comprised of 4lf2 acres.
Q. Adjacent to the Hooper piece?
A. Yes.
Q. Behind the Texaco station site?
A. Yes.
Q. When you first received these directions, what is the
first thing you did?
A. Well, I called ~Ir. Flora on tl1e phone and asked him
could he possibly get up to Washington to work the case and
he said he could. So, he came up, and T don't lmow the exact
date.
Q. This during tl1e month of March, to your kno,vledge t
A. Yes.
Q. All right. Now, did yon at that time have any personal
know-ledge concerning tl1e ownership of that adjacent piece
or its status?
A. No.
Q. And then was Mr. Flora placed in charge of seeking acquisition of that piece T
A. ·yes. I gave ~fr. Flora a survey of the
Dep.
property we had in mind and asked him to conSept. 5, 1968 tact the proper people.
page 30 ~
Mr. Lillard: I'n1 sorry; I didn't understand.
The Witness: I asked him to contact the proper people to
see if we could acquire control.

Bv Mr. Sanders:
·Q. You said yon had a survey. Where was that from?
A. It was a survey of a larger parcel we had control
of already. The survey encompassed the 'vhole corner area;
the Texaco part is there. Now the Texaco station is there.
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Q. Do you have a letter from Mr. Flora in your file pertaining to this Y
A. It was transacted by telephone.
Q. But you did send him a survey!
A. Well, he came to Washington and I handed it to him.
Q. You did not mail it?
A. No.
Q. All right.
A. To the best of my knowledge I didn't.
Q. Would the letter be in your file if you did f
A. I could have talked to him on the phone and put a buck
slip on it and mailed it; I don't know.
Q. You say IOU advised him to contact the
proper people?
Dep.
Sept. 5, 1968 A. Yes.
page 31 ~
Q. Could you clarify that?
A. The proper people would be the owners of
the property or any other method of getting to the owners.
Q. Now, at that time, in other words, you were not aware
whether or not there was an agent who had a listing on the
property!
A. No.
Q. If at that time you had lrnown there was an agent on
the listing, would it have made any difference in your directions to Mr. Flora Y
A. No.
Q. What was the next thing that oceurred, then, in your
memory in relation to this piece of property?
A. Mr. Flora obtained an option to purchase the property,
which was sent in to me, I believe the latter part of March.
Q. Excuse me. I am going to interrupt you, but between
the time you sent the survey or Mr. Flora picked it up, and,
I assume, discussed the entire situation with him, and the time
you saw the option, did you have any further conversation
with Mr. Flora or anyone else concerning the
Dep.
purchase of this piece of property!
Sept. 5, 1968 A. No.
page 32 ~
Q. Or any letters Y
A. No.
Q. So, from the time Mr. Flora left your office with the survey until you received an option, you had no connection with
him?
A. That is right.
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Q. .All right. Now, do you recall when you received an option, this option we referred to 7
A. Like I said, it was the latter part of March to the best
of my knowledge.
Q. Was it received in the mail from Mr. Flora, or was there
a meeting?
A. No, he came to my office and dictated a letter to my secretary to me, as I recall it, transmitting the option.
Q. Do you have that letter with you Y
A. No.
Q. Where is that Y
A. Probably in our master file in the Department.
Q. Do you recall the contents of that letter?
A. As I recall it, it merely re-stated the option that was
attached thereto on the property. It gave the
Dep.
square foot value of the property, the asking
Sept. 5,1968 price, and the total option price of it.
page 33 ~
Q. Did you make a recommendation as to purchase or not Y
A. No, he wasn't asked to make a recommendation.
Q. Now, I will show you Plaintiff's Exhibit No. 1 and ask
if you could identify that?
(Handing to the witness.)
A. I have my dates mixed up. I believe this is the option.
Mr. Lillard: May I ask that the witness be shown a more
readable copy that would include all of the blanks that were
filled inT
The Witness : I read about 20 of these a day.
By Mr. Sanders:
Q. Can you read the date written in at it on the line In
Witness Whereof? What date is there?
A. March 30, 1967.
Q. All right.
A. Yes, this is the option Mr. Flora transmitted to me.
Q. All right, sir. Now, what did you do then upon receiving this-the original of this T
Dep.
A. I referred it to our Headquarters office.
Sept. 5,1968 Q. All right. Excuse me. Before youpage 34 ~
A. (Interposing) Again, I have no letter of

96

Supreme Court of Appeals of 'Tirginia
Milner C. !lfatthews

transmittal in my file. I either 'valked it over
there or sent it over by Special Messenger.
Q. When Mr. Flora came to your office with this option,
did you and Mr. Flora have any discussions concerning the
purchase price?
A. Well, yes.
Q. Did yon have any discussions coneerning the presence
or absence of an agent in this transaction?
A. No.
Q. What was your part in the discussion with regard to
·
the purchase price?
A. vVell, we discussed the feasibility of a purchase price,
whether it was justified or not, and the eurrent market 'vould
support the price.
Q. Is it a part of your dnties to recommend on above the
fairness or acceptability of a purchase price for a piece?
A. Yes.
Q. Do you recall in this transaction what your recommendations were in regard to this option?
Dep.
A. Well, as I say, there was no specific recomSept. 5, 1968 menclation on this option, the reason being we
page 35 ~ had already obtained control of a larger tract
and we had extensive 1narket data research
done on that piece of property, and since it was adjacent to
the other property, we considered the previous market data
was sufficient to support the prices.
Q. Let me ask you this, then. Yon forwarded the option to
whom?
A. Well, it would go to the Realty Division of the Post
Office Department.
Q. Any specific person?
A. Well, I ]mow that process of how they process these
papers when it gets there. It would go to the Director of
the Division, and his name at that time 'vas Dennis Jensen.
1Yfr. Lillard: I'n1 sorry. I'm having a little trouble hearing.
Could you speak up a little more distinctly, please 1
~ir. Sanders:
·Q. Now, when you sent the option on, you sent a letter
with it which you do not have 'vith yon; is that correct?
A. I don't recall whether I dictated a letter or hand-carried the option over, or sent it over by Special J\f.essenger.

Bv
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Q. And, you say no specific recommendation
Dep.
was made¥
Sept. 5, 1968 A. That is right. As I recall, there was a
page 36 ~ 30-day option calling for expedient action.
Q. All right. Well then, in your opinion, at
the time and after discussing it with Mr. Flora and observing
all the pertinent data, would it have been, had you been asked
to make a specific recommendation, that this 'vas a fair
price and the Post Office Department should pay for a piece
of property, or not?
A. Well, not being asked to make a recommendation, I don't
think I can answer that question.
Q. Yon sent it on with no comment?
A. True.
Q. In either way. Now, if it had been for double the price,
would it have been, in the course of your duties in that type
of situation, shall we say, to can the deal?
A. I certainly would have brought it to the proper people's
attention.
Q. That the price was out of proportion to the value of the
property? What next occurred? What next did you have to do
with the transaction after you sent the option on?
A. The next thing I received was that the negotiations
were being carried on by the Departmental perDep.
sonnel.
Sept. 5,1968 Q. ~{r. :Matthews, before we move on from
page 37 ~ that point on it, do you recall talking with, in
the end of March, anyone else other than Mr.
Flora concerning the purchase of this property? Anyone
else outside the Post Office Department?
A. Yes. A Mr. Poe called me several times.
Q. All right. Who called who first-do you recall?
A. ~ir. Poe called me.
Q. Do you have a record of that?
A. No, I don't have a record of his telephone call. He was
anxious to know whether we were considering purchasing
the site seriously or, he wanted to know the status of the option, too.
Q. This was after the option was executed?
A. Yes.
Q. Do you recall talking to Mr. Poe and calling him prior
to the execution of the option?
A. I may have returned a call; if Mr. Poe had called me,
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I would probably tell him I would try to ascertain the present
status of it and call him back. This may have happened.
Q. Now, did you have anY. further discussion with Mr. Poe
prior to the execution of the option Y
A. PriorY
Dep.
Q. Prior to the execution of this option. In
Sept. 5, 1968 other words, prior to March 30, did you have
page 38 } any-you described one discussion where Mr.
Poe asked you about the status and you stated
he called you many times and you returned his calls.
Air. Lillard: Were these prior? I want to be clear. I'm
having trouble hearing. Did you mean he called you prior to
March 30, the day on which the option was signed 7
The Witness: No. He called me after the option was signed
-wanted to know the status of the project and what our intentions were, and, of course, since I was not the contracting
officer to this particular project, I had to make phone calls
to see about determining the information for him.
By 1\fr. Sanders:
Q. Are you stating definitely that you did not talk to Mr.
Poe on the telephone or call him prior to March 30 of last
year!
A. Yes, I did not; to the best of my l<nowledge, I didn't.
I made no record of any phone call I had from Mr. Poe.
Q. You made no record of them t
A. No, but I do recall talking to him. It may
Dep.
have been, if it was prior to the option, I see
Sept. 5, 1968 no reason why I should talk to him prior to the
page 39 ~ option.
Q. When you called Mr. Poe, would you identify yourself to the answering party?
A. Well, yes.
Q. And, now, if I understand you right, there were many
phone calls, but you're saying they all occurred after you got
the option?
A. I believe so.
Q. All right, sir. Now, the phone call you returned 'vhere
he asked you the price of the option was one telephone call Y
A. I think all of mv conversations with Mr. Poe was relating to the status of "'the option.
Q. All right. 'Vho, to you, was Mr. Poe?
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A. lie, at that time, identified hilnself as representing the
owner of the property.
Q. All right, sir. Now, then, I take it, Mr. Matthews, that
you understood this Mr. Poe was an agent and not the owner
of the property Y
A. I understood he was representing the owner, whether
he was an agent or not.
Q. All right. And, did you seek to inquire
Dep.
whether he was an agent or whether there was
Sept. 5, 1968 any agent on the property?
page 40 ~
A. No, I didn't.
Q. And, I take it that made no difference to
you or the Post Office Department¥
A. No, not at all.
Q. All right, sir. And, looking at the purchase price, the
facts of whether or not a commission was included in it was
r:.ot considered by you at that time; is that true T
A. That is true.
Q. Then, after the 30th, you say there were various phone
calls from Mr. Poe to you and returning calls from ~ou to
Mr. Poe!
A. Yes.
Q. And, I take it you were missing each other Y
A. I think at one point I did refer Mr. Poe to Mr. Finnegan.
Q. Do you recall at what point this would have been Y
'
A. No, I don't.
Q. What purpose did you refer him to Mr. Finnegan?
A. Because I wasn't in a position to determine the current
status of the project at my level, and since the whole project
was being handled at the Departmental level, I
Dep.
thought Mr. Poe could get his information firstSept. 5, 1968 hand rather than going to me first.
page 41 ~
Q. All right. What further conversation, then,
did you have with Mr. Poe concerning this
piece!
A. I think I have told you just about all the conversations
I had with him-just concerned the status.
Q. Was there any discussion between you and Mr. Poe at
any time concerning the price for the propertyT
A. No.
Q. Or the terms of sale, or possible sale Y
A. No.

I
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Q. All right. Now, before we leave those phone calls, I want
to pin this down as much as we can. Mr. Poe's records reflect
a phone call from you on March 29th. That is prior to March
30th. Is your answer-and I asked you before-that yon are
denying there was ever any phone calls prior to March 30?
A. No indeed. I wouldn't deny it.
Q. It is possible there were phone calls, but you do not
recall them?
A. That is true.
Q. All right. Now, would you continue from there for ust
After March 30, you had certain phone calls from Mr. Poe
and referred him to lv[r. Finnegan at one point.
Dep.
Did you, in this referral, state he was from then
Sept. 5, 1968 on to talk to Mr. Finnegan and not you?
page 42 ~
A. Well, he may have called me again; I don't
recall.
Q. And, what was your next connection with the case
during this option period?
A. Well, actually the case was-I had no more dealings in
the case. The actual purchase of the property was negotiated
by Departmental personnel. I did receive copies from time
to time showing properties on the case.
Q. All right. Is this contained in your file, progress reports in this case?
A. Yes. Well, my file contains just copies of inter-office
correspondence relating to the proposed purchase.
Q. All right, sir. Is that what you are looking at there?
A. Yes.
Q. Could I look at it for a moment, please?
A. No, I'm sorry you can't.
Q. Under what basis Y
A. On the basis our Regional Counsel asked me not to turn
over any of these files to anyone.
Q. I am asking you to allow me to look at it.
Dep.
A. I am sorry.
Sept. 5,1968 Q. I wouldn't debate the law. Who is the connpage 43 ~ sel you talked to 1
A. Mr. Leo Green, our Regional Counsel.
Q. Can I ask you to read it into the record as Mr. Flora
did, or would you-this is your file. Would you state the dates
of reports you received on this piece?
A. Well, the first one I received is dated May 29th, 1967,
and it's an interoffice correspondence from Mr. Wilson to Mr.
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Keels, and it relates to the possibility of purchasing additional land to accommodate the Northern Virginia facility.
Q. Does it mention the option previously being secured Y
A. No, it mentions a purchase agreement.
Q. What does it state with reference to the purchase agreement?
A. It states prices set or proposed.
Q. Would you please state the prices that are listed there,
sir?
A. Well, we all know the purchase price of the land, I am
sure.
Q. Well, my question is, what does that letter state as to
purchase prices, and what does it state with regard to purchase agreement.
Dep.
A. I'm sorry; I don't think I should give inSept. 5,1968 formation out of this file directly without benepage 44 ~ fit of counsel.
Q. Are you taking the Fifth Amendment Y
A. Not exactly, but I wasQ. (Interposing) Are these privileged files?
A. Yes, they are.
Q. Are they classified Government files Y
A. Well, we can consider them classified at any time. I don't
know what the information can do for you.
·
Q. Is it your position, Mr. Matthews, as representing the
Post Office Department here today, you do not wish to reveal
any inter-Post Office discussions with regard to price of this
property?
A. It is not that I don't want to reveal any information regarding a price of the property; it's because I was told
not to.
Q. All right.
A. This was during the negotiations; this all relates to
negotiations for the property.
Q. Who are you referring to when you say Departmental
personnel handled the negotiations f
A. Well, I mentioned a memorandum from Mr. Wilson to
~fr. Keels.
Dep.
Q. 'Vhere is he presently?
Sept. 5, 1968 A. He is the Chief of tlie Property Managepage 45 ~ ment Section in Realty Division of the Post
Office Department.
Q. Who elseY
A. I have a copy of a memorandum to the Postal Data
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Center asking them to prepare a check June 1, 1967, and this
is signed by Mr. Dennis J. Jensen.
Q. In what amount, sir?
A. I am sorry; I think this is not asking for preparation
of a check-well, it is a check for $10,000.
Q. And, was that the deposit the Post Office Department
put on the piece of property we are concerned withY
A. Yes. And, this same letter sets up an obligation for a
larger amount of money.
Q. All right. ~Ir. Matthews, let's go back where we were
before we got in this thing with the file, there. We were up to
May 29th when you received some Departmental reports.
What did you do, if anything, as a result of these reports
you received 7
A. Nothing.
Q. All right. Were you ever directed to do anything further?
A. No.
Dep.
Q. You hesitated somewhat.
Sept. 5, 1968 A. Well, I was trying to recall.
page 46 ~
Q. All right, sir. Did youY
A. Usually following a transaction such as
this maybe a request will come to the region to obtain title
policies and surveys and things of that sort, but I believe that
was all handled at that Departmental level in this particular
case.
Q. On this point-and you can correct 1ne if I am wrongyour duty in connection with this case was, you assigned Mr.
Flora to it and had some conversations with Mr. Poe andreferred him to Mr. Finnegan, and receiv<~d an option 'vhich
you passed on with no comments above you. And, is that the
end of your connection with the case?
A. Yes, it is.
Q. And, all these other papers that I see in that file all occurred prior to your passing this option on or prior to May
29thT
A. Well, this file encompasses the entire project.
Q. In the course of your duties, are you notified of the disposition of these transactions-the finalization of them Y
A. Yes. I was notified the property had been
Dep.
purchased.
Sept. 5, 1968 Q. When were you so noti1ied?
page 47 ~
A. I received a copy of a memorandum dated
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July 14th 1967 from the Acting Chief of the
Property Control Branch.
Q. Who was that Y
A. Mr. Thomas F. Fox, to the General Counsel, Mr. James
J. Wilson, transmitting 2 copies of the agreement of sale.
Q. What is the date?
A. Between Mr. E. Kemper Beard and the Acting Assistant Postmaster General.
Q. Did you ever see this agreement of sale 1
A. No, sir, I haven't.
Q. To this day, you have never seen an agreement of sale
itself?
A. No.
Q. All right.
A. Unless that is the document you had when you were in
my office the other day.
Q. At this time, other than recently. Were you advised or
were you consulted with regard to the :final purchase price
which was arrived at?
A. No.
Q. Did you ever lmow that-what the final
Dep.
Sept. 5, 1968 purchase price was or learn of it f
page 48 ~
A. Only through copies of correspondence.
It appears we put down $10,000 which you call
earnest money, and the remainder of $215,000 was paid at
settlement, I imagine.
Q. Now, am I correct then that after you forwarded the
option on that Mr. I<:eels conducted the negotiations from
that point, according to your record?
A. No, I believe Mr. Finnegan actually conducted the negotiations.
Q. All right. Now, after this time of May 29th, did you
ever receive a telephone message from Mr. Poe, to your
knowledge?
A. After ~Iav 29th f
Q. Yes, sir. ·
A. I believe I did.
Q. Do you recall when it was or the substance of what it
was aboutf
A. vVell, I recall what it was about, but I don't recall the
time.
Q. What was it about f
A. It was-Mr. Poe indicated to me that he did not receive
his commission for the sale of the property.
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Dep.
Q. What was your response to that?
Sept. 5, 1968 A. Well, my reaction to that was to take a look
page 49 ~ at his contract 'vith the owner.
Q. But is it or is it not established Post
Office policy or is a Post Office policy with regard to commissions of an agent on property that you all purchase or recommend for purchase Y
A. We do not pay agents fees. if that is what you're getting at.
Q. What I'1n getting at is, would the fact that a commission
was included and paid by the seller, put it that 'vay, that a
commission is being paid by the seller, and an agent is the
person negotiating the contract, have any bearing on the
Post Office Department's acceptance of a piece of property?
A. Well, I believe in a purchase contract with the Government, I believe there is a clause that states that the owner
warrants no commission included in the purchase price. Of
course, that is strictly a contractnral agreement between the
owner and the agent, and he is really warranteeing the commissions, not a part of the purchase pricn.
Q. Does yonr record reflect, or do you have any knowledge
of the Post Office Department desiring to lower
Dep.
the price because a commission was included in
Sept. 5, 1968 the original price 7 N o'v desiring to seek a lower
page 50 ~ price because of the commission being included
in the original price¥
A. No.
Q. You say that was not the case, or to your knowledge
that you know that I an1 asking you, did you know that
wasn't done, or you have no knowledge if it was done?
A. I certainly have no kno,vledge of it, if it was done.
Q. Is that, to your knowledge, a normal course of procedure
for the Post Office where an agent is involved?
~ir. Lillard: I am sorry. I don't understand this question.
The Witness: Thank you. I don't believe I do, either.
Mr. Sanders: Strike that question.

By ~Ir. Sanders :
Q. Where an agent is involved in a transaction and a purchase price is stated for the property, does the Post Office Department seek to determine whether or not an agent's commission is included in the price? Do you personally?
A. No, I do not.

E. l(emper Beard, Trustee, et al. v. Poe, tja, etc.

105

llfilner C. Matthews
Q. All right. To your knowledge, did any source other

than ~fr. Poe either introduce the Post Office
Dep.
Department to this property or negotiate on
Sept. 5, 1968 behalf of the O"\V!lers Y
page 51 ~
A. I can't answer that.
Q. Other thanA. (Interposing) I know that in just driving by the property I noticed a sign on the property. It was for sale, and I
believe it had the name of Virginia Land Company, and if I
were looking for to acquire control of that property, I would
certainly go to the telephone ntunber that was on that sign.
Q. 1\fy question was, to your knowledge did anyone else
have anything else to do with introducing the property to the
Post Officei
A. No.
Q. All right. Did you yourself ever see a demand letter
from attorneys from :tYir. Poe stating that a commission was
due him?
A. Not to n1y kno,vledge.
Q. No letter of this type 'vas referred to you for examination¥
A. Not to my knowledge.
l\fr. Sanders: All right. I think that is all I have.
How about you? Do you want to ask him something?
1\fr. Lillard: I do want to ask some questions if you are
finished.
Dep.
Sept.5,1968
page 52 ~
By

~fr.

EXA~fiNA'riON BY COUNSEL
FOJl THl~ DEFENDANTS

Lillard:

Q. All right, 1\!Ir. Matthews. Did you participate 1n the
purchase of the I-Iooper tract, I believe you stated 1

A. Yes.
Q. Now, following the purchase of the Hooper tract, you
stated you were notified by your superiors in the Post Office
Department that they had decided they wanted to acquire
this 4% acre tract of land; is that correct?
A. That is correct.
Q. And, you then called Mr. Flora and asked him to assist
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you in securing information and perhaps a contract for the
purpose of this 4% acres f
A. Yes, sir.
Q. Then your lmowledge of and your interest in the 4%
acres originated with a memo from your superior in the Post
Office Department; is that not correct 7
A. I think I said it was a telephone call.
Q. All right, a message, let us say, from your superiors in
the Post Office Department. At that time, had Y.OU had any
contact with Mr. Poe?
Dep.
A. No, sir.
Sept. 5, 1968 Q. Did you know who he was 1
page 53 ~
A. No, sir.
Q. When did you first find out who he was 7
A. Well, when he called me relative to the status of the
project.
Q. Was tllis after the execution of the option Y
A. To the best of my knowledge, yes.
Q. You refer to the option as being dated May 1, 1967;
that is not correct, is itf
A. I think it was May 30.
Q. Isn't it dated March 30f Please take a look at it and
tell me; isn't it dated !Iarch 307
(Handing to the witness.)
A. It is dated up here (indicating) May 1 and down here
(indicating) May 30.
Q. Read it. What does it say with reference to the date of
May 1, 19677 Isn't that the expiration date1
A. Yes, sir, that is right.
Q. So it's not dated May 1, 1967, is it?
A. That is true.
Q. It expires on May 1, 1967. Between March 30 and
May 1, 1967, does your file reflect any action which could be
construed as an exercise of that option f
Dep.
A. No, sir.
Sept. 5,1968 Q. Does your file contain any communication
page 54 ~ relative to the option from your superiors in
the Post Office Department between March 30,
1967, and n.Iay 1, 1967?
A. No, sir.
Q. Now, in the normal course of your business, if this option had been exercised, would you have lmown it?
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A. Yes ; I would have been furnished a copy of the document exercising the option, I am sure.
Q. If this option had been extended, you would have known
that, would you not Y
A. I would have been furnished a copy of that, also.
Q. So that as of ~fay 1, 1967, you had heard nothing from
the Post Office Department relative to this option?
A. That is right.
Q. Indicating it had either been exercised or extended Y
A. I didn't receive any information that it had been exercised or extended. That is correct.
Q. Would it not be your understanding, then, on May 2,
1967, this was a dead issue-the option had expired?
A. That is true.
Dep.
Q. Now, after May 1, 1967, did you receive
Sept. 5, 1968 any message or direction from your superiors
page 55 ~ in the Post Office Department asking you to
contact Mr. Poe in any way, relative to the purchase of this property 7
A. Not to the best of my knowledge.
Q. Well, look through your file and see.
A. I have, and it's not in my file.
Q. No memorandum of any such message Y
A. No.
Q. After May 1 or May 2 of 1967 you had no contacts with
Mr. Poe in any context wherein you were seeking to buy this
propertyT
A. I don't know when the telephone calls took place,
whether it was between the time of May 1 and, well, before
the option expired or not, or after.
Q. Well, if he inquired after May 1, 1967, of the status of
this option, would you not have told him the option had expired?
A. Not necessarily. It could have been extended and I
didn't receive a copy. I don't know.
Q. But, norn1ally you would have received a copy, had it
been extended, wouldn't you 7
A. Yes, normally I 'vould.
Q. Following May 1, 1967, what is the date of
Dep.
the first entry in your file relative to the purSept. 5, 1968 chase of this property 7
page 56 ~
A. May 29, 1.967.
Q. Is there any entry between March 30, 1967,
and ~fay 29, 1967 Y
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A. No.
Q. Do I understand you correctly then? Your file reflects
no communication to yon relative to this property between
March 30, 1967, and 1\iay 29, 1967?
A. May 29 was the first piece of correspondence I have in
here relating to that.
Q. Now, do yon have any correspondence there 'vhich you
received from 1\t[r. Poe or from the Virginia Land Company?
A. No, sir, I don't.
Q. Every item in that file, then, is either an item of correspondence or a record of a message from you to other members in your Department or from other 1nembers in your Department to you; is that correct?
A. No, this file relates to all the transactions that I have
handled in connection with the project. It relates to surveys,
to, maybe, offers from other parties on property that they
might have available, and leases on the property we own.
Q. All right. Let me ask another question,
Dep.
then. Following 1\riarch 30, 1967, does that file
Sept. 5,1968 contain a communication to you from Mr.
page 57 ~ Thomas L. Poe or the Virginia Land Company,
or a communication from you to Mr. Poe or the
Virginia Land Company?
A. No, I have no correspondence in the file with 1\fr. Poe
at all.
Q. Do you have any correspondence with Mr. ICemper
Beard?
A. Not direct from me or any recent eopies of correspondence to 1\fr. Beard from the Department.
Q. Would you tell me the date of the earliest of those entries if you find such en tries?
A. As a matter of fact, there isn't any copies of memorandums to Mr. Beard at all. These are all jnteroffice memorandums.
Q. Urn-hum.
A. And they wouldn't necessarily be in my file anyway.
They would be in the master file.
Q. I believe in your testimony the price paid for the property was $225,000.
A. ~rhat is what is indicated by my file.
Q. What is the price mentioned in the option,
Dep.
Plaintiff's Exhibit No.1?
Sept. 5, '1968 A. $243,376.25.
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Q. Do you know that a formal contract of sale
was executed for the purchase of this property?
A. l'Iy file indicates there was a formal contract executed.
Q. Does your file indicate the date of it7
A. No.
Q. Does your file indicate the date on which you first
learned about it?
A. vVell, I was advised by counsel not to divulge any dates.
Q. If you want to rely on that and decline to ans,ver, I
won't press you.
A. Well, I'd like to do that, if you don't mind.
page 58

1\{r. Lillard: In that connection, however, I do not wish
that remark to be construed as an agreement on my part;
that you have the right to withhold access to those documents
with or without advice of counsel. I believe that is all I have.
FURTHER EXA:rviiNATION BY
COUNSEL FOR THE PLAINTIFF
By }ffr. Sanders:
Q. Mr. Matthews, the date that you have already mentioned was !fay 29th being the next
Dep.
Sept. 5, 1968 time you had any connection with the case after
page 59 ~ the date of the option, which is March 30. Do
you know 'vhether or not another option was executed for this piece of property?
A. No, I don't.
Q. You do not know that, or there was not 7
A. I do not Imow there was ; if there was, I am not aware
of it.
Q. Normally, if this option was not picked up, is it justnothing done-;just filed away and no affirmative action
taken? Is that the 'vay the option is not picked up?
A. I don't know. I submitted the option, of course, to our
Headquarters for any action they deemed appropriate.
Whether or not I did bring it to their attention, I am sure
that the option had to be taken within 30 days or 'vithin the
time that the option expired.
Q. All right. Do you know why it was l\!Iay 29th before you
heard anything more about this piece of property?
A. No, I don't.
Q. That date is of no significance as far as you are concerned?
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A. No.
Q. As far as you lmow, was there any June 1 deadline

coming up on anything having to do with this
Dep.
transaction f
Sept. 5, 1968 A. A June 1 deadline?
page 60 ~
Q. Yes.
A. Not so far as I lmow.
Q. All right. Now, again I'm asking you, and not from your
file, what you know from whatever source you lmow, and if
it's in your mind, from 'vhatever source, do you know how the
purchase price of $225,000 was arrived atf
A. No.
Q. You have absolutely no lmowledge of how that was reduced from the original option priceY
A. I can only assume.
Q. I wouldn't ask you to assume, subject to his objection.
Mr. Lillard: I 'vant to ob;ject to his even stating an assumption, for the record. This is obviously the inadmissible,
and I don't think the question is proper.
Mr. Sanders : We reserve exception, I believe is the procedure, is it notf
By Mr. Sanders:
Q. Could you go ahead and state, what is your assumption,
then Y You have had many dealings involving purchase of
property with the Post Office Department, have you not f
A. Yes.
Q. Am I correct in stating the Post Office
Dep.
Sept. 5, 1968 tries to get the best price it can Y
page 61 ~
A. Yes, indeed.
Q. So this piece, to your knowledge, was no
different from any other in that regard Y
A. That is right.
Q. You have no ]mowledge of any negotiations, discussions,
or your advice was never sought as to lowering this price
or negotiating a better price?
A. That is correct.
Q. You had nothing to do with that; is it correct Mr.
Finnegan is the man that does this thing-negotiates after
it passes out of your hands, this piece?
A. Well, not necessarily ~Ir. Finnegan. It could be any of
my superiors at the Departmental level.

E. Kemper Beard, Trustee, et al. v. Poe, t;a, etc.

111

Milne·r C. Matthews
Q. Do you lmow who it was with this piece? I believe you
stated Mr. Finnegan?
A. Yes.
Q. You referred 1\fr. Poe to 1\{r. Finnegan, did you not?
A. Right.
Q. Why did you refer him to Mr. Finnegan Y
A. I lmew he would be the obvious one to
Dep.
negotiate this piece of property, although he
Sept. 5, 1968 could have delegated it to one of his subordipage 62 ~ nates.
Q. One of whom is you; is that correct?
A. No. He has several subordinates within his own branch.
Q. You mentioned ~fr. Thomas Fox previously; what is
his connection with this?
A. ~Ir. Fox is with the Property Control Branch of the
Realty Division and his function is to handle the actual purchase of property-handle the papers.
Q. Does he sign any contracts?
A. No.
Q. He does not 7
A. No. And he doesn't do any negotiating.
Q. Daniel Curtis-who is Mr. Curtis?
A. Mr. J{urtz?
Q. K-u-r-t-z.
A. He is 'vith the General Counsel's office.
Q. He is an attorney?
A. Yes.
Q. }Ir. Paul Finnegan is who you named before?
A. Yes.
Q. You say Mr. F.ox wouldn't have done neDep.
gotiating either on this piece?
Sept. 5, 1968 A. No.
Q. Do you ever see contracts in your position
page 63 ~
on pieces of property?
A. Yes.
Q. Don't you normally see the contract on pieces that are
in your region and you handleY
A. We have two levels of authority. One is the regional
level and the other is Departmental level. Up to a certain
amount of money, the region will handle. Anything over that
is Departmental.
Q. Regarding this piece, it's perfectly normal you didn't
see the contract?
A. Yes.
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Q. I take it it's one of these other levels Y
A. Yes.
Q. I asked you earlier, and it was objected to, that the
price differential you had assumptions or opinions as to why
the price was reduced to $225,000. Would you state that, subject to 1\fr. Lillard's objection and exception?
A. I can only assume it was negotiated downward.
Mr. Lillard: Well, I will join in that assumption.
By

~Ir.

Sanders:

Q. You are assuming it ·was negotiated downDep.
wards, but yon don't know and aren't sure who
Sept. 5, 1968 did that negotiation?
page 64 ~
A. No . .A..gain, I assume it was Mr. Finnegan.
Q. vVhat is ~fr. Finnegan's home address¥
A. I have no idea.
Q. Yon have no idea ·what area he lives in?
A. I think he lives in ~faryland.
Q. Can you narrow that down any?
A. The best I can recall, I think it's in the Germantown
area.

1\{r. Sanders: Well, ~Ir. ~Iatthews, I think that is, unfortunately, all we have to ask you.
FURTHER. EXA1\1INATION BY
COUNSEL FOR THTD DEFENDANTS
By Mr. Lillard :
Q. Mr. 1\.fatthews, to your knowledge nobody in the Post
Office Department with authority to deal at this level ever
approved the price of $243,376 and a quarter, which is the
option price'
A. I think it's safe to assume nobody ever approved the
option price.
Q. You lmow, don't yon, that the Post Office Department
has the power of condemnation?
A. So?
Dep.
Q. So that if they are unwilling to pay the
Sept. 5, 1968 price the owner asks for a piece of property,
page 65 ~ they have the legal power to condemn the price.
A. That is true.
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Q. They are never in a position when they have to pay
the owner's price; is that not true-by contract, at least?
A. Well, they certainly are in the position to accept or
reject.
Mr. Sanders: I would stipulate they can condemn a property if they desire.
By !'Ir. Lillard:
Q. About the negotiation downward of this price-is it not
possible that the Department price was never this high? Is
that not what you assume Y
A. The Deparhnent, insofar as I know, never places a
price on anything.

Mr. Sanders: I am going to interpose an objection on
another assumption, same grounds stated by Mr. Lillard
earlier.
By ~Ir. Lillard:
Q. You have no evidence that the Post Office Department
was ever willing to pay $243,376 and a quarter, do you?
A. No.
Q. In fact, your evidence was to the contrary
Dep.
-that the Department was never willing to
Sept. 5,1968 pay that much; isn't that correct?
page 66 ~
A. No, I have no evidence of that, either.
Q. Had they been willing to pay that price,
don't you think they would have exercised this option Y
Mr. Sanders: Object to that question, what he thinks.
~Ir. Lillard: I'll withdraw the question.
I have no further questions.

FUR.THER EXA~IINATION BY
COUNSEL FOR THE PLAINTIFF
By }Ir. Sanders :
Q. I don't mean to batter you around, Mr. Matthews, but
you stated earlier that you just sent this option on with no
comment.
A. Yes.
Q. Is it not one of your jobs to recommend in some small
way, or comment upon, property that comes through your
hands?
A. Yes, it is.
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Q. Then why in this particular case did you say nothing
at all one way or the other Y
A. Because I was asked to merely gain control of the property.
Q. Now, if I could have the indulgence of
Dep.
everybody here, will the Reporter please read
Sept. 5, 1968 back the letter of March 31?
page 67 ~
"The attached option covering 194,701 square
feet adjoining the recently-acquired property
(the Hooper tract) and fronted on Prosperity Lane, a distance of 800 plus or minus feet, is recommended to purchase.
The price of $243,375.25 reflects a square foot cost of $1.25.
This price is supported by prior compara~les developed for
the Hooper tract purchase, and the appra1sal made for the
Hooper site."

I

By M:r. Sanders:
Q. !fr. Matthews, you just had read to you a part of the
testimony of 1\fr. Flora reading where he was reading a letter
he sent-he stated he sent-to you on March 3rd. I believe
earlier you testified you did refer a letter from Mr. Flora
containing the price and, I believe, also you stated it did not
contain a recommendation.
A. I did.
Q. Does that refresh your recollection 7
A. Yes, it does.
Q. All right. And, does it refresh your recollection any
more about anything you did about recommendaDep.
tions or non-recommendations on this Y
Sept. 5, 1968 A. No, it doesn't.
Q. You sent 1Yir. Flora's letter on with your
page 68 ~
option?
A. Yes, I did.
Q. So, in fact, there was a recommendation sent with the
option from Mr. Flora Y
A. There was one from 1\:fr. Flora, evidently.
Q. All right, sir. And, again, after that time you had no
further dealings within the Post Office as to the price of this
property until you received a memorandum 2 months later,
May 29?
A. That is right.

Mr. Sanders: All right. That is all. Thank you.
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Dep.
Nov.19, 1968
page 1 ~

•

Washington, D. C.
Tuesday 19 November 1968
Deposition of Paul V. Finegan, taken pursuant to notice
by cotmsel for defendant, before Jesse L. Ward, Jr., Notary
Public in and for the District of Columbia, in the office of
deponent, Room 7502, United States Post Office Department
Building, 12th Street and Pennsylvania Avenue, N. W., Washington, D. C., comn1encing at 10:00 o'clock, a.m., on Tuesday,
the 19th day of November, A. D. 1968.
PRESENT:
On behalf of the plaintiff:
II. l(endrick Sanders, Esq.
On behalf of the defendant:
R. J. Lillard, Esq.

•
Dep.
Nov.19, 1968
page 3 ~

•

•

•

•

PROCEEDINGS

Thereupon, PAUL V. FINEGAN called as a witness for
examination by counsel for defendant, and having first been
duly sworn, was examined and testified as follows :
DIRECT EXAMIN...~TION
By Mr. Lillard :
Q. ~{r. Finegan, would you state your name, please, and
your place of residence?
A. Paul V. Finegan, F-i-n-e-g-a-n, Route 1, Box 172-A,
Gaithersburg, Maryland.
Q. Are you employed by the Post Office Department of the
United States?
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A. lam.
Q. What is your official title?
A. Chief, Realty Review Branch, J~eal Estate Division,
Bureau of Facilities, Post Office Department.
Q. In that capacity are you connected with the purchase of
real estate by the Post Office Department?
A. Yes, sir.
Dep.
Q. What area comes within your jurisdicNov.19, 1968 tion? What portion of the TJnited States?
page 4 ~
A. All of it.
Q. All of itT
A.. Yes, sir.
Q. Now, were you aware at any time that the Post Office
Department was purchasing a tract of land on Prosperity
Avenue, in Fairfax County, Virginia Y
A. Yes, sir.
Q. When did you first become aware that this was in progress?
A. Possibly 1\iay, 1967.
Q. At that point did the Post Office Department own any
land on Prosperity Avenue in Fairfax County?
A. No, sir.
Yes, I'1n sorry. Yes, they did.
Q. From whom had the land been purchased, if you lmow?
A. Fiooper Bros.
Q. For what reason was that land acquired by the Post
Office Department?
A. For a Northern Virginia Postal Facility.
Q. vVas that facility then in existenee, that is to say, in
~Iay of 1967?
Dep.
A. No, sir.
Nov. 19, 1968 Q. IIad plans for it been drawn Y
page 5 ~
A. I am going to answer that question "No."
Q. Were plans for it under consideration
within the Department Y
A. Yes, sir, they 'vere.
Q. Did you at any time become aware that the Post Office
Department would need additional land other than the tract
acquired from Hooper Bros.?
A. Yes, sir.
Q. When did you become aware of tha.t?
A. In answer to the last question, I said "in May." It was
either the tail end of May or the first part of June, 1967.
Q. Now, can you state from your recollection or from your
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records what communications you first received on the subject?
A. No, sir.
Q. Can you examine your records and ascertain when you
received the first communication on the subject, and by "subject" I mean the acquisition of additional land on Prosperity
Avenue in },airfax County, Virginia?
A. It was about May 23, 1967.
Q. Do you know if anyone connected with the
Post Office Department had undertaken, prior
Dep.
Nov. 19, 1968 to that date, to negotiate for ·additional land at
page 6 ~
the Prosperity Avenue location in Faii·fax
County, Virginia?
(At this point, plaintiff Thomas L. Poe entered the deposition room and was introduced to those present.)
The Witness (Answering) : Yes, they had.
By Mr. Lillard:
Q. Do you know if any attempt had been made to acquire
the land, or to secure an option on it?
A. That is what I had reference to; an option was secured.
Q. May I ask you to look at this piece of paper and see if
you are familiar with it (Passing document to witness)?
A. I cannot say that I have seen this before, the original
of it. I believe I have. It is on our regular form.
Q. Look at that one, please (Passing document to witness).
A. I cannot answer, Mr. Lillard: I don't lmow. I have no
reason to doubt it. I believe it could be a copy of one that
was presented to Headquarters, Post Office, by the Washington Regional Office.
Q. Would you have in your file a copy of the
Dep.
one that was presented?
Nov.19, 1968 A. Yes, sir.
page 7 ~
Q. Would you compare it with this and see
if this is indeed a copy?
A. No, sir (]~xamining document).
Q. \Vould you state in what respect that differs from the
copy which you have?
A. If some of you will look over my shoulder, I will show
you.
In paragraph 3 in the copy, in the original that I have,
there were words that were deleted, "and by delivery of final
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policy of title insurance by the undersigned, said title insurance policy to be delivered at the sole cost and expense of the
undersigned," that is not eliminated on this copy.
At the bottom, the address is here, an.d the telephone number are eliminated on the copy.
In other respects it appears to be identical.
Mr. Lillard: Let the record show that the paper which Mr.
Finegan w-as comparing with a document in his file is a paper
which was identified by the 'vitnesses John L. Flora and Milner C. Matthews during a deposition taken at Falls Church,
Virginia, on September 5, 1968, at which time the paper was
identified as Plaintiff's Exhibit 1, and was iniDep.
tialed by counsel for the plaintiff and for the
Nov.19, 1968 defendant.
page 8 ~
I ask agreement of Mr. Sanders that a photo
copy of this be attached to this deposition.
Mr. Sanders: Off the record ·a second.
(There was discussion off the record.)
Mr. Lillard: Do yon agree with my request that a photo
copy of this be attached to the deposition of Mr. Finegan Y
Mr. Sanders: Of this as being a copy of the originalYr. Lillard: As being a copy of what we have identified
as Plaintiff's Exhibit 1.
Mr. Sanders: 0. K., sure.
(A document previously marked for identification as Plaintiff's Exhibit No. 1, and initialed by respective cotmsel, will
be found attached to this deposition.)
By Mr. Lillard :
Q. Now, I invite your attention, Mr. Finegan, to the copy
of this document which is in your file, and I ask you if that
is an option to purchase land, and so designated Y
A. It is an option to purchase land.
Q. When does the option expire?
A. May 1, 1967.
Dep.
Q. What is the date of the document?
Nov.19, 1968 A. March 30, 1967.
page 9 }
Q. Prior to Iviay 1, 1967, did this document
come to your attention Y
A. Yes, it did.
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Q. Did you, in your duties as previously outlined, become
obliged to form a judgment as to whether or not the Post
Office Department should exercise this option?
A. Yes, sir.
Q. Did you form such a judgment Y
A. Yes, sir.
Q. What was your judgment 7
A. That we had no interest in the property, we were not
interested in exercising an option, and we were not interested
in the property at all.
Q. Did that frame of mind continue past the May 1, 1967,
date?
A. It did.
Q. Subsequent to that, did you have reason to change
your attitude toward the acquisition of this property?
A. Yes, sir, I did.
Q. What caused the change in your attitude?
A. Changed plans of the Post Office Department.
Q. When you were advised of the changed
Dep.
plans, did you take steps to -acquire the propNov.19, 1968 erty which was the subject of this option 7
page 10 ~
A. I did.
Q. Would you state what you did in order to
acquire the property?
A. I called the owners.
Q. And would you state who they were, according to your
records?
A. E. Kemper Beard, a man by the name of Nagel,
N-a-g-e-1, and I don't recall the other names, but there were
eight in the ownership as I recall. My dealings were with E.
Kemper Beard and Mr. Nagel.
Q. Did you confer with these two gentlemen, Mr. Beard and
Mr. Nagel?
A. I did.
Q. Did you advise them of the interest of the Department
in purchasing this property 1
A. I did.
Q. Did you make any offer to them 7
A. I did.
Q. What was your offer Y
A. $225,000 with certain reservations as to
Dep.
payments of charges.
Nov.19, 1968 Q. Did they accept this offer?
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~

A. Not immediately, but they did after one
slight modification in the contract form.
Q. Was an agreement of sale executed pursuant to these
negotiations to which you have just referred f
A. It was.
Q. :May I ask you preliininarily, exhibiting the agreement
of sale, what I believe to be a copy of it, to you, on what date
you held the initial conference \\ith Messrs. Kemper Beard
and William Nagel~
A. I held it on June 8, 1967.
Q. Had you ever held a conference with these gentlemen
before, with reference to the purchase of this propertyt
A. No, sir.
Mr. Lillard:- Off the record.
(There was discussion off the record.)
By Mr. Lillard :
Q. I hand you this document, Mr. Finegan, and ask you if
you can recognize it?
A. It is the same (After examining document).
Q. The same as what, ~fr. Finegan~
A. The same as the orig·inal contract to purDep.
chase the property.
Nov. 19, 1968
~fr. Lillard: I would like to have this iden.
page 12 ~
tified as Defendant's Exhibit 1, and ask that
this be initialed by counsel of record.
(The document entitled ~'Agreement of Sale" was marked
for identification as Defendant's Exhibit 1, and initialed by
counsel of record.)
1\IIr. Lillard: I deliver this to ]Hr. 'Varcl to attach to this
deposition.
By Mr. Lillard :
Q. Now, following the execution of that contract which
you have identified, and which has been marked as Defendant's Exhibit 1, did the Post Office Department of the United
States proceed to purchase this property or to settle the contract so made?
A. I have no personal knowledge of that.
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Q. Do you know whether or not the Post Office Department
presently owns the piece of property which is the subject of
this contract?
A. I do not personally kno·w that.
Q. Following the 14th day of June, 1967, which is the date
of this contract identified as Defendant's Exhibit 1, 'vere you
involved in any negotiations to amend or resDep.
cind this contract 1
Nov.19, 1968 A. No, sir.
page 13 ~
Q. Had negotiations to amend or rescind
this contract been undertaken by the Post Office Departnwnt, would that negotiation have been within
your jurisdiction?
A. Yes, sir.
Q. I believe you stated that the first meeting you had with
:h!essrs. Beard and Nagel was the 8th day of J nne, 1967. Do
I remember that correctly?
A. It was.
Q. Now, between that date and the 14th day of June, 1967,
did you negotiate in any way with Mr. Thomas L. Poe?
A. No, sir.
Q. Prior to the 8th day of ,June, 1967, had you negotiated
in any way with Mr. Thomas L. Poe?
A. No, sir.
Q. Did you ever communicate in any way with Mr. Poe Y
A. Mr. Poe called me, after a contract had been signed,
and I refused to talk with him.
Q. Well, do you mean that you learned who was calling and
did not speak to him at all?
A. I spoke with him, and I told him that the conversation
-he was probing into a contract that we had made, and I
told him in substance I was not talking with
Dep.
him, get his information someplace else. We had
Nov.l9, 1968 a conversation.
page 14 ~
Q. Could you tell me the date of that conversation or its approximate date?
A. It was after the contract had been signed, I'd say.
Q. Would it have been within the month following the date
of signing the contract, the 14th day of June, 1967?
A. I will go back a moment, there. On June 8th I met 'vith
Beard and Nagel, at which time I proffered a contract and a
check to them. They did not sign the instrument at that time
and they returned to my office within possibly a week's thne,
at which time they did sign the contract and they took the
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deposit check of $10,000 with them. I processed the contract
and so far as I am concerned, that ended my activity in the
matter. Others had to follow through in the purchase, it was
not my responsibility.
Mr. Poe's conversation I did not record. I believe it to be
-it was after the contract was fully executed.
Mr. Lillard: I have no further questions.
CROSS EXAMINATION
By Mr. Sanders :
Q. Mr. Finegan, I believe your testintony was that the actual decision to acquire the subject tract ·was in May, May 23rd
to be exact, was your first communication on
that?
Dep.
Nov. 19, 1968 A. A.ctually .June 6th js the dav that that
page 15 ~
was firmed llp.
~
Q. Let's go back somewhat.
What, if any, jurisdiction did you havH over Mr. Flora, who
was the field man for the Post Office at that time Y
A. None.
Q. What, if any, did you have over ~1:r. 1\fatthews at that
time?
A. None.
Q. What was their position in relation to yours at that
time?
A. Mr. Matthews was then in the position as Acting Chief
of the Real Estate Branch of the Washington Region, I believe, and as such he was a superior of Mr. Flora. We have
no supervisory authority as such from headquarters over the
field
real estate personnel. Their supervisors are in the Re1
\ gions. Ours is a technical supervision at headquarters.
Q. 'Vho at that time would have the final say over whether
·to acquire additional property at this Prosperity Road site?
A. Only headquarters.
Q. What does that mean?
A. That determination would only be made to purchase a
piece of property by the Assistant Postmaster General or
someone up in that area.
Dep.
Q. Was there an . Assistant Postmaster GenNov. 19, 1968 eral for acquisitions?
page 16 ~
A. Not for acquisitions as such.
Q. Was it one manY
1
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A. One man handles that position in the Bureau of Facilities. We have several Assistant Postmaster Generals.
Q. Do you lmow who it was then at that time who would
have had the final authority directing you to acquire this
property?
A. The final determination was made by the Deputy Assistant-Acting Assistant Postmaster General, Amos Coffman.
Q. I believe his name is signed to the contract at the bottom
as Acting Assistant Postmaster General f
A. It is.
Q. Now, from your memory if you can, and if you cannot I
ask you to refer to your records if you have to, did you not
receive other communications concerning this subject property prior to 1\fay 23rd of 1967 f
A. I don't understand the question.
Q. Did not Mr. Flora send to you the option with a covering letter or memo 1
A. Not to my knowledge. That would be irDep.
regular procedure.
Nov.19, 1968 Q. Well, could you look at the file and see if
page 17 ~
there was a covering letter of any sort when
this option was secured Y
A. lie did not (Examining file).
Q. Do you have a letter from Mr. Matthews at approximately the same time?
A. Yes, sir, one that he has initialed.
Q. In relation to the first option or the option Y
A. Yes, sir.
Q. What does that letter state with relation to the option T
Just read it into the record if you would, Mr. Finegan.
The Witness: Is this proper?
Mr. Finn: It is.
The vVitness: Because it is getting into our records.
Mr. Finn: It depends on whether or not your internalThe Witness: This was a mere transmittal.
!!r. Finn: You can go ahead and answer.
The Witness : The memo of April 6, 1967, reads as follows:
"From the Chief of the Heal Estate Branch," that is in the
Washington Hegion, Post Office Department, to the Director
of Realty Division, Realty Review Branch,
Dep.
Room 4432, Bureau of Facilities, Post Office
Nov.19, 1968 Department, Washington, D. C., 20260.
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page 18

~

"This will refer to the recent report submitted by Real Estate Officer Flora concerning
the acquisition of the property at the corner of Lee Higlnvay
and Prosperity Avenue in connection ·with the above-named
major facility. Real J~state Officer Flora has obtained an
option on approximately 4.5 acres of land at $1.25 per square
foot. It is believed that the market data submitted previously
will support the price of this option and I recommend prompt
acceptance.
"In regards to the property which has been purchased by
the Texaco Company, it appears that in the event you feel it
necessary to acquire this property, inunediate condemnation
proceedings should be initiated. In this regard it should be
noted that Texaco is presently actively developing the property for their use and any delay in the declaration of taking
may result in a higher cost to the government. It is therefore
recomn1ended that prompt action be taken to condemn the
'l'exaco property in the event such acqnisition is considered
necP.ssary."
And it is signed "R. K:. Heagan" and initialed by ":M:.C.M."
which is :.M:ilner C. Matthews.
By Mr. Sanders :
Dep.
Q. And ~fr. Reagan was Mr. Matthews' chief
Nov.19, 1968 at that time, is that correct?
page 19 ~
A. That is right.
Q. Now, the Texaco property referred toMr. Lillard: .At. this point I would like to object to the inclusion in this record of a letter from ~[r. Reagan which appears to me to contain statements whi·~h would be hearsay.
Mr. Reagan is not present. I do not obj,~ct to the inclusion in
this record of a memo to the effect that the option contract
was transmitted, but I do object to any use of the opinions of
~fr. Reagan as expressed in the letter.
By :Air. Sanders:
Q. Now Mr. Finegan, that letter referred to a report of an
ernployee narned Flora, is that correct?
A. That is correct.
Q. And would it be correct then thai you did see a copy,
or you have a copy in the file there of the report from 1\fr.
Flora?
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A.
Q.
A.
Q.

I have an original.
Of 1vir. Flora's report?
Yes.
1\fr. Finegan, these n1en are employed in the same capacity as you are, to the extent that they are the
Post Office Department's men who acquire and
Dep.
Nov.19, 1968 make determinations and gather facts and so
forth as to the purchasing of these sites, is
page 20 ~
that true~
A. To a limited extent.
Q. And the information you received from them I assume
is used by you in making certain determinations also?
A. That is true.
Q. And in ~Ir. Flora's report to you, which you had lmowledge of at the time you received the option, along with the
option, also recommended purchase of this piece of property,
did it not?
A. I have not reviewed Mr. Flora's memo since the thing
came in.
Q. If you have it there in front of you, whether it states
that or not, did he recom1nend purchase of it at the option
price~

A. That is what he recommended to his superior.
Q. That is the report that ~fr. Reagan would have been
referring to in his letter, then?
A. It is.
Q. ~rhat is the date of the communication from J.\!Ir. Reagan,
sir? I don't believe, maybe you stated thatA. I read that into the record.
Q. I don't recall what it was.
Dep.
Nov.19, 1968 A. April G, 1.967.
page 21 ~
Q. N o,v, the file that you are looking at, Mr.
Finegan, is that your file, in your office, is that
kept in your office?
A. No, it is not kept in my office.
Q. Is that what they call the headquarters file?
A. Yes, sir.
Q. And that is the file maintained by the Post Office Department on this subject piece of property 1
A. Yes, sir.
Q. Containing copies of all communications, agreements,
et cetera, which relate to this subject property?
A. This is one of a number of files for the Northern ·virginia Facility.
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Q. Yes, sir.
A. It is maintained, I cannot be sure that it has all copies
of pertinent material in it, in fact it wonld not.
Q. Why would it not?
A. Because there are other offices that are interested in
developing Northern Virginia Facilities and may have considerations in their files.
Q. But the memos which we have been referring to here
are copies and/or originals of memos and communications
within the Post Office relating to the business
Dep.
of the acqnisi tion of this piece?
Nov. 19, 1968 A. That is true.
page 22 ~
Q. Where would the (lirective have originated which eventually sent Mr. Flora in
search for additional land for this facility?
A. I have no recollection of that at this time.
Q. Would you, yourself, have had anything to do with this?
'Vould it have come through you at all f
A. It could have.
Q. So at one point prior to the date of this option of March
30th, someone in the Post Office Department at some level
decided to seek additional land for this major facility, is
that true?
A. Not to my knowledge.
Q. Well, in other words, you, yourself, had no part whatsoever in the original decision to look for additional property?
A. I didn't say that.
·
Mr. Lillard: Object to that question. He has not testified
as to any decision to purchase this property except one.
:h-fr. Sanders: I think I stated "prior" to the
Dep.
option.
Nov.l9, 1968 Mr. Lillard: But, the one he testified to was
page 23 ~
not prior to the option, that is 'vhy I am objecting. lie testified to a decision made on
June 6, 1967, and that is the only one he has testified to.
:hfr. Sanders : I will rephrase the que:;tion.
By Mr. Sanders:
Q. Just so I understand, we understand, you personally
had no connection 'vith this additional piece of property in
any way as to directing anyone to go out and look for additional property prior to ~{arch 30 of 1967, the date of the
option that :h-fr. Flora secured Y
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A. I can only answer you like I did before, I have no present recollection of it.
Q. Would your records reflect whether you sent any communications to Mr. Reagan, Mr. Matthews, or Mr. Flora prior
to March 30th in relation to this property!
A. It may.
Q. Could I ask you to just review it for that purpose,
please~

The Witness: Is this proper Y
Mr. Finn: It is part of the deposition. You can refer to
your records to refresh your recollection.
The Witness (Examining file) : I see no recDep.
ord of it, not in this file.
Nov.19, 1968
page 24 ~
By Mr. Sanders:
Q. So then would it be correct to state that
your first knowledge of a determination to seek more property at the Prosperity Road site was on April 6th when you
received the copy of the option and the communications of
Mr. Reagan and ~{r. Flora?
A. It would not be a fair assumption.
Q. It would be a fair assumption to say you did have something to do with it prior to that time7
A. Your question, I cannot respond to it that way.
Q. You said it would not be a fair assumption to say you
didn't know about it prior to April 6th, is that right?
A. I knew about it.
Q. How did you know about it prior to then?
A. It may have been just word of mouth, I have no knowledge of that.
Q. But you do state that you did know about a desire to
acquire more property Y
A. That is one point I object to, "desire to acquire more;"
"desire to consider more property" is more appropriate.
Q. All right. Now, after April 6th, and your
Dep.
receipt of the option, what did you next do
Nov.19, 1968 with regard to the option Y
page 25 ~
A. We took no action 'vith respect to the option.
Q. You say "we," who is "we?"
A. The Post Office Department.
Q. Who would make that decision not to take any action Y
A. I don't lmow.
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Q. It would not have been yon 1
A. I have no information on that. I had no demand to acquire a piece of land.
Q. What did you do, yourself, with thn papers yon received
from ~Ir. Reagan 1
A. It stayed in the file without any action by headquarters.
Q. Were the papers also sent to anyone in the Postmaster
General's office or, for instance, ~Ir. Cof~man 1
A. Not to 1ny knowledge.
Q. Did you communicate with him w:1en yon received the
option?
A. Not to my knowledge.
Q. 1\fr. Finegan, did anyone else rece:,.ve a copy of the option, according to those records and the h~tter of transmittal Y
..A. I haye no information on that point.
Dep.
Q. Therefore, according to your records, the
Nov. 19, 1968 only person who received a copy of the option
was you, is that correct 1
page 26 ~
A. So far as I am conc:~erned, I think I received all copies of the option.
Q. At thatA. That were made available by the Region to headquarters, and I passed no copies of them out.
Q. Now, if at that time the Post Ofilce liked the option,
could you have said, "Purchase the property¥"
A. I could have.
q. Could have said this 'vithout consuhing anyone else 1
A. I could have, the same as anyone e]se could.
Q. Well, does ~Ir. Reagan have authority to purchase,
'vould he have had at that time authority to purchase it without your approval?
A. He would not have had authority to purchase it then
or now.
Q. He would have required your approval Y
A. It would have required headquarters approval, headquarters is the only one to purchase property at this level.
Q. Are you a part of headquarters 1
Dep.
A. I am a part of headquarters, as is in my
Nov.19,1968 record.
page 27 ~
Q. And that would haYe been you and 1Ir.
Coffman that would have had to make the decision ~
A. No.
Q. Who?
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A. There are intervening ones that have to be taken into
consideration, the Assistant Director of Real Estate Management has been eliminated in your consideration, as has
been the Director of Heal Estate.
Q. All right.
A. Those are in the line of command, and are between me
and }Ir. Coffman.
Q. All right. With regard to the option of March 30, no
action was taken?
A. No action was taken.
Q. And you don't lmow why and had nothing to do with the
decision not to accept the option, is that correct?
A. I had nothing to do with not accepting it.
Q. Did you have any recommendation yourself to any of
your superiors concerning this option Y
A. I have no information on that, no recollection of that.
Q. Now, after April 6th, and prior to the
Dep.
expiration of the option, did you consult with
Nov.19, 1968 anyone concerning the option and/or receive
page 28 ~
any communications from anyone concerning
this option Y
A. I don't know.
Q. Do your records reflect whether the Post Office Department did that, please 7
A. Would you repeat the question, please?
Q. After April 6th and prior to May 1st, did you or did
you, yourself, consult or confer with anyone concerning the
option or receive any communications with relation to acceptance or rejection of this option?
A. J nst a second. What is your April 6th date?
Q. That was the date I believe of the memo from 1\fr. Reagan to you containing the option which had been signed, according to the copy, on }larch 30.
A. All right. Behveen that date and what?
Q. The expiration of the option, May 1st.
A. Did I communicate with anyone?
Q. Yes, concerning the option. ·
A. Just headquarters personnel.
Q. And were you directed or was the decision made during
that period of tune not to accept the option or to pick up the
option?
Dep.
A. Yes, it was. But, 've did not acquire the
Nov.19, 1968 property.
Q. Did you partake in that decisionY
page 29 ~
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A. No, sir.
Q. Did you receive that from your superiors?
A. Verbally.
Q. Verbally not to accept the option 7
A. We didn't require the property.
Q. Didn't require the property?
A. That's right.
Q. And what was the date that that decision was made or
communicated to you in any event?
A. I see no date on it.
Q. Now, to your knowledge, did price in the option
have anything to do with the decision that the Post Office
Departm(mt did not require this piece of property?
A. I have no lmowledge of it.
Q. Then, what was your next connection, sir, after the expiration of the option, with this subje<·.t piece of propertyT
What was the date of your next, according to your records or
your memory, that you had anything to do with the subject
piece of property 7
A. I would say May 23rd.
Q. Had you communicated 'vith any of the
Dep.
owners or the persons possessing an interest
Nov.19, 1968 in the property prior to that time?
page 30 ~
A. No, sir.
Q. Had Mr. Poe called you or you called him
prior to that time Y
A. I had not.
Q. Then, on MayMr. Lillard: Excuse me. I don't beliE:ve that question 'vas
fully understood.
Mr. Sanders: Can you read that back?
1fr. Lillard: Off the record.
(There 'vas discussion off the record.)
Mr. Lillard: May we change the answer to, "There was no
communication between Mr. Poe and meY"
The Witness: None 'vhatsoever.
Bv Mr. Sanders:
·Q. I believe yon testified earlier that you did not make a
record of any phone call, if any, from ~f::-. Poe?
A. I did not.
Q. Either before or after ~fay 23rd 7
A. That is correct.
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Q. Do you recall a phone call from Mr. Poe?
A. That is correct.
Q. And you believe it was after the contract
Dep.
Nov. 19, 1968 had been executed¥
page 31 ~
A. I know it to be after.
Q. On what basis do you know it to be after!
A. Because of my dealings with the owners.
Q. Now then, according to your testimony, I believe the
first time you got back in touch with the owners was on June
8th¥
A. That is correct.
Q. Did you call them at that time¥
A. I called Beard, and Nagel came with him on June 8th,
1967.
Q. And on May 23rd the decision had been made to make
an all-out effort to acquire this piece Y
A. No, sir.
Q. No?
A. No, sir.
Q. When was that decision first made?
A. June 6th.
Q. And what was the May 23rd communication?
A. That was when I initiated action.
Q. When you say you initiated action, what do you mean
by that?
A. Internal action.
Q. Toward seeking acquisition of this piece
Dep.
Nov. 19, 1968 of property¥
page 32 ~
A. Yes, sir.
Q. So, prior to May 23rd, some time prior to
May 23rd a decision had been made that the Post Office did
in fact need this piece of property, is that correct?
A. Not to my knowledge.
Q. Are you saying then it was made on May 23rd?
A. It may have been.
Q. But in any eventA. I had an internal communication on May 23rd, and the
final determination was made to go after the piece of property
on June 6th.
Q. Now, is it the normal course of business in the Post
Office Department in regards to your position for you to contact the owner of a piece of property seeking to acquire it,
you, personally?
A. No, sir.
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Q. Why was it done in this case?
A. ] don't have any answer to that.
Q. 4-nd you state it was done by telephone and not by mail Y
·
A. Yes, sir.
Dep. .',
Q. Now, when you talked to Mr. Beard on
Nov.19, 1968 June 8th, is it not true that the subject of Mr.
page 33 ~
Poe came np Y
·:·
A. Yes, sir.
Q. And is it not true thisHow did the subject come up?
A. I raised the question.
Q. Why did you raise the question, Eir?
A. ~ecause there had been agency.
Q. How did you know there had been an agency, sir?
A. I don't have an answer to that. I don't recall.
Q. :1\{r. Poe is not referred to in any of your records, is he,
as an agent for the owners, or is he?
A. I have no idea how that information was made available to me, but I Imew it.
.
Q. All right, sir. At that time was h not your intention to
make sure that there was no misunderstanding with regard
to ~{r~ Poe's agency and his position in the matter, in other
words, that you wanted it lmown you were aware of this and
it was Mr. Beard's problem, so to speak?
A. I 'vas aware that there had been a reputed agency with
the Virginia Land Company, it wasn't any aspect of that,
I wasn't concerned with, my first interest was in the purchase
of the property.
Dep.
Q. Then I believe you stated that you raised
Nov. 19, 1968 the subject of 1\ir. Poe's agency?
page 34 ~
A. As I recall, I did.
Q. And in what cont{lxt, sir, did that subject arise?
A. In the course of our negotiations.
Q. '\Vhat did you ask or say to ~Ir. Beard, do you recall,
in relation to this ?
A. I don't know the exact words. We discussed that there
had been an -agency in the past.
Q. '\Veil now, Mr. Finegan, would it not be true that at that
time the purpose of your conversation concerning Mr. Poe
was to determine that his agency had in fact been in the past
and npt in the present?
A. Would you repeat that?
Q. I will rephrase it.
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You referred to your discussion, saying that you lmew
there had been an agency in the past; as of June 8th, you
stated, is that correct?
A. I understand there had been an agency.
Q. At that time you did not know whether there still was
one or not?
A. I did not know.
Q. And it was your understanding that there was no
agency as of June 8th, is that correct? ·
Dep.
A. That was my understanding.
Nov.l9, 1968 Q. And the purpose of your aslriD:g Mr.
page 35 ~
Beard about it was what?
A. I wanted to avoid any complication~.
Q. And what did Mr. Beard say to yon in relation 'to },{r.
PoeT
A. He said there had been an agency in the past.
.
Q. Did you not state to them that if there were any problems with the agency, that they must clear up with tHeir attorneys and Mr. Poe and that the Post Office Department
had no interest in that matter?
A. Not to my recollection.
'
Q. Now, in this phone call with Mr. Beard, did yon discuss
price?
A. No, sir.
.
Q. Was a meeting arranged for that day for Mr. Beard and
Mr. Nagel to come in?
;.
A. I believe it was.
Q. And did they in fact come in that day?
A. They came in on ,June 8th.
.
Q. Did you at that time discuss price, terms, and so forth
for the purchase of the property?
Dep.
A. Yes, sir, we did.
.
Nov.19, 1968 Q. Do you recall how the price of $225,000
page 36 ~
was arrived at?
.
A. We had had the prop~rty appraised by
an MAT, and on the basis of the appraisal I formed a judgment as to what I considered the value of the property.
Q. Do yon know the date of the appraisal?
A. I do not.
Q. Is that reflected in vonr records 1
A. We had several made over there. I don't recall.
Q. Do your records reflect when the Post Office Department ordered an appraisal of that piece of property?
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A. I believe that was included in an appraisal dated September, 1966.
Q. Pardon me?
A. I believe that 'vas in an appraisal dated a year before.
Q. And subsequent to that appraisal you had received, subsequent to the appraisal you just referred to, yon received
the recommendations of Mr. Reagan and Mr. Flora of April
6, 1967, is that correct?
A. That is correct.
Q. So, after the option 'vas executed there was never an
appraisal of the property until the date of
Dep.
the contract?
Nov.19, 1968 A. Not to my knowledge.
page 37 ~
Q. All right. Do yon recall, ~fr. Finegan,
the negotiations on the price for the piece of
property and what you stated to ~Ir. B·~ard?
A. On negotiations I offered him a price that I considered
fair and reasonable. Most of the nElgotiations had to do
with 'vho would pay for this, who 'vould pay for that.
Q. Referring to what?
A. Title evidence, surveys.
Q. Legal fees?
A. I don't think we had any legal fees conversation concerning that property.
Q. What was your first offer to them, as far as price goes?
A. I think it was $225,000.
Q. And what was their response to that?
A. Favorable.
Q. Meaning they stated at that timo as far as they knew
they could accept that price?
A. I don't recall any such words.
Q. Did they ask for more money afte1· you offered $225,0001
A. They wanted more Jnoney, I couldn't jusDep.
tify any more, and I so advised them.
Nov.19, 1968
page 38 ~
Mr. Lillard: Excuse n1e a moment. Could it
be possible-off the record.
(There was discussion off the record.)
By Mr. Sanders:
Q. Now, some time after June 8th-strike that.
Do you recall any price they mentioned as being acceptable
to them?
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A. No, I do not.
Q. Do you recall any discussion concerning the price in

the option?
A. No, I do not.
Q. How was the meeting adjourned, so to speak, ho'v was
the subject left when Mr. Beard and Mr. Nagel left your
office?
A. They were going to go back and discuss it with their
associates and let me know.
Q. At that meeting was there any discussion concerning
Mr. Poe that you can recall?
A. There was discussion.
Q. And what 'vas that discnssion Y
A. I don't know. I don't know that it was Mr. Poe as an
individual, it was the ·virginia Land Company, I believe.
Q. Well, do yon recall the substance of that
Dep.
discussion 1
Nov.l9, 1968 A. As I recall, the substance of the way it
page 39 ~
was left, they were going to look into the matter of agency.
Q. Was there any discussion at that time of their need or
desire for a cash transaction?
A. Not to my knowledge.
Q. Is that the normal way the Post Office Department
purchases property, by cash?
A. It is.
Q. Do yon recall when you mentioned that it would be all
cash, their reaction to that Y
A. No, I do not.
Q. Now, to go back a minute, ~:t:r. Finegan, was the Post
Office Department during this period of time also interested
in the Texaco property Y
A. What periorl of time do you have reference to?
Q. The period of time of the communication from Mr. Reagan in which he 1nentioned the Texaco property, relative
to condemnation of it, the need for quick action, and so forth.
A. There was consideration given by the Post Office to the
Texaco property.
Q. Did you, yourself, or to your lmowledge, did anyone
under you contact the Texaco people concernDep.
ing the purchase of that piece of property!
Nov. 19, 1968 A. I never did.
Q. Do you lmow if anyone else did, or you
page 40 ~
directed anyone else to look into it?
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A. No one in my office contacted them, to the best of my
knowledge. There would be no need for it.
Q. Could someone from the Post Office Department have
called Texaco to talk about their piece of property?
A. Yes, they could have.
Q. Do you know whether or not, from your memory or, if
you have to, from your records, whether the Texaco property-there was any contact with that piece during the option period under question here?
A. Not to my knowledge.
Q. Or after the option period Y
A. I have no knowledge of anyone personally contacting
Texaco in the matter.
(There was discussion off the record.. )
Mr. Sanders: I don't have any more questions now.
REDIRECT EXA1\1INATION
By Mr. Lillard:
Q. Mr. Finegan, 1fr. Reagan is in eharge of a region for
the Post Office Departm~~nt?
Dep.
A. Regional Real Estate Branch.
Nov. 19, 1968 Q. Regional Real Estate Branch Y
page 41 ~
A. Yes, sir.
Q. In that capacity did he have authority
to determine that the Post Office Department 'vould or would
not buy this piece of property?
A. He did not.
Q. Did anyone lmder his general supervision have au.
thority to make that decision?
A. No, sir, they did not.
Q. Did anyone in the Post Office Department who is subordinate in any way to you have authority to make this decision?
A. They would not, they did not.
Q. Now, you indicated that $225,000 was the highest price
you could justify Y
A. Yes, sir.
Q. Do you recall whether or not Mr. Beard and Mr. Nagel
asked you to pay $243,376.25, or did they mention a figure
higher than two and a quarter?
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A. They mentioned a figure higher than $225,000, but I
am not precise in my recollection as to what that figure was.
Q. Well, in terms of your authority to purDep.
chase this piece of property, did the matterNov.19, 1968 did it matter what the figure was if it was
page 42 ~
higher than $225,000 T
A. I have no authority to purchase property, all I do is reconunend that it be purchased or not be purchased. If I cannot justify a price, I will try to get it to a
figure that I can justify. I could not justify anything higher
than $225,000 'vith the other incidentals that are included in
the purchase con tract.
Answering the second part of that, it does make a difference what we pay for property.
0. If a price is to be considered at all which is higher than
the price you can justify, 'vho 'vould give that consideration,
'vho would make a determination with respect to the higher
price? Could anyone?
A. V\rould you rephrase the question, please T
Q. Suppose the owners here had insisted that they be paid
$243,376.25, would anyone in the Post Office Department
above or below you in the chain of command have had authority to purchase at that price?
A. They would have had authority to purchase it but probably 'vould not have purchased it.
Q. Why do you say that?
A. Because it could not be supported economically, and
what might have .happened in that event is
Dep.
condemnation.
Nov. 19, 1968 Q. How frequently do your superiors pay
page 43 ~
a price higher than the one you feel you can
justify?
A. I have no recollection of any time when that has occurred.
Q. It is your testimony, then, that while you have held your
present position, the Post Office Deparbnent has never paid
a price for real estate higher than the one you felt you could
justifyt
A. Not to my recollection. Pardon me a second.
(There was discussion off the record.)
Mr. Lillard: I have no further questions.
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RECROSS

EXAMIN.A~TION

By Mr. Sanders:
Q. Mr. Finegan. I believe yon stated that you do not have
authority, yourself, to purchase property, but only to recommend or not recommend the purchase of property, is that correct?
A. That is correct.
Q. Whv did you not make a recomrnendation with regard
to this piece during the option period 1
A. Because the determination was n1ade that the property
was not required.
Q. Do you kno'v why that determination was
Dep.
Nov.l9, 1968 made?
page 44 ~
A. No. I do not.
Q. Do you Imow when. I believe I asked this
before, do your records show when this determination was
made? It could have been May lst. the date of the expiration
of the option, that this was made, is that correct?
A. That is your guess.
Q. I say could it have been then as well as any time before?
A. I have no information on that at all. That wonld be
speculative.
Q. When you received this option, would it have been
your normal practice to have made a recommendation based
on the information you received frmn Mr. Flora and Mr.
Reagan and your own knowledge and experience, to your
superiors relative to acceptance or rejeetion of the option?
. l\. Normally that "Tould follow in a regular case.
Q. And then is it your testimony that before yon could do
this you received word that the Post Office Department did
not want that piece?
A. We never analyzed and briefed that option and recommended acceptance or rejection, it laid dormant in the files.
Q. Would it not be normal practice with a
Dep.
30-day option in the Post Office Department's
Nov. 19, 1968 hands to make some determination with regard
page 45 ~
to this valuable piece of paper?
A. Normally, yes.
Q. Now, doesA. However, this property was close to headquarters, it
is what we term a major facility to be handled by headquarters, it has proximity to Washington. If it were a routine
case at a point distant from Washington, I would give it seri-
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ous thought, but the determination was made we didn't
need it.
Q. So is it true then that this piece of property and this
facility was different to the extent that headquarters had
more to do with it than they would, say, with a remote
smaller piece of property in some outlying area?
A. The improvement in Northern Virginia is what we term
a major facility, and as such is the exclusive responsibility
of headquarters for its development.
Q. I believe you also stated, sir, that to your lmowledge
the Post Office Department has never paid a higher price
than what you recommended, is that true?
A. Not to my knowledge.
·
Q. Even through condemnation Y
A. I don't have an answer to that because I
Dep.
only recommend condemnation, I do not necNov. 19, 1968 essarily find out 'vhat a judgment may be in a
page 46 ~
condemnation case.
Q. How many major facilities have been constntcted, or properties acquired for them, as of J nne 8th of
1967 in the Washington metropolitan area?
A. None.
Q. And how many dealings have yon personally had with
the acquisition of sites in Northern Virginia and the value
of property in that area T
A. I negotiated for the property adjoining this and purchased it.
Q. Is it not normal Post Office Department procedure to
have reappraisals of property prior to purchase if there is
a lapse of time prior to approval Y
A. No, we have no policy on that.
Q. So then your recommendation was based on an appraisal of the previous fall, of September of '66?
A. I believe that was the appraisal that I formed my judgment on.
Q. Just a couple more.
Do you recall whether or not you were aware of Mr. Poe's
agency during the option period Y
A. I do not recall.
Q. And I believe you testified you don't reDep.
Nov. 19, 1968 call how or exactly when you were made aware
page 47 ~
of the agency?
A. I do not.
Q. In any of your discussions with Mr. Beard and Mr.
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Nagel, in discussing Mr. Poe's agency, was it, or did the
subject ever come up if there was no agency Mr. Beard and
Mr. Nagel could accept a lesser price'
A. No, sir.
Q. Did this ever enter into your mind at allY
A. No, sir.
Q. The fact of an agency or not-the fact of whether there
was an agency or not was irrelevant to you as far as your
consideration was concerned Y
A. It was.
Q. }fr. Finegan, do you in the norrrLal course of your business when you receive an option, and after it comes up to you,
do you negotiate the option from that point after it is sent
up from your field man?
A. Are you speaking about conditions that existed at that
time, or currently!
Q. At that time.
A. It was normal for me to negotiate for that property as
well as the adjoining property, and I did.
Dep.
Q. Was it normal practice to negotiate once
Nov. 19, 1968 an option was secured, either with the owner or
page 48 ~
with his agent if an agent had been employed Y
A. Normally I would deal with the owner. I
can get more answers faster from the owner than I can from
an agent.
Q. During this option periodA. Unless the owner tells me, "Negotiate with someone
else," I will do it with the owner.
Q. During this option period, or 1he option in question,
did you at that time decide to negotiate the option-strike
that.
Now, it is true, is it not, Mr. Finegan, that, to your knowledge, Mr. Poe secured this option fron1 the sellers, which was
presented to the Post Office Department, the option I am referring to now!
A. I have no personallmowledge of that.
Q. In other words, you just don't r·~collect where Mr. Poe
first came to your attention and how¥
A. I answered that before, I didn't, and how the option was
secured is merely hearsay so far as I am concerned.
Mr. Sanders: All right, sir. I don't believe I have anything
further.
Mr. Lillard: Thank -y:ou, Mr. Finegan.
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